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PREFACE
This is the twenty-eighth volume of issuances (1 - 833) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Appeal
Boards, Atomic Safety and Licensing Boards, and Administrative Law
Judges. It covers the period from July 1, 1988 to December 31, 1988.
Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commission in facility licensing proceedings. In 1972,
that Commission created an Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing proceeding. The functions performed
by both Appeal Boards and Licensing Boards were transferred to the
Nuclear Regulatory Commission by the Energy Reorganization Act of
1974. Appeal Boards represent the final level in the administrative adjudicatory process to which parties may appeal. Parties, however, are permitted to seek discretionary Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, various
decisions or actions of Appeal Boards.
The Commission also has Administrative Law Judges appointed pursuant to the Administrative Procedure Act, who preside over proceedings as
directed by the Commission.
The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, decisions, denials, memoranda and orders of the Commission inadvertently
omitted from the monthly softbounds and any corrections submitted by the
NRC legal staff to the printed softbound issuances are contained in the
hardbound edition. Cross references in the text and indexes are to the NRCI
page numbers which are the same as the page numbers in this publication.
Issuances are referred to as follows: Commission--CLI, Atomic Safety
and Licensing Appeal Boards--ALAB, Atomic Safety and Licensing
Boards--LBP, Administrative Law Judges--ALJ, Directors' Decisions--DD,
and Denial of Petitions for Rulemaking--DPRM.
The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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CU·88·3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Kenneth M. Carr
Kenneth C. Rogers

Docket No. 50·322·0L·3
(Emergency Planning)

In the Matter of

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

July 15,1988

The Commission denies Intervenors' motion for reconsideration and reversal
of CLI·87-5, 27 NRC 884 (1987), in which the Commission had declined to
reopen the record on issues concerning the role of the American Red Cross in
an emergency and the adequacy of "congregate care" facilities for sheltering
evacuees in an emergency. The Commission finds no new information in
Intervenors' motion to suggest that the result reached in CLI·87-5 was incorrect.
RULES OF PRACTICE: REOPENING OF RECORD
(SATISFACTION OF REQUIREMENTS)
Movants carry a heavy burden in satisfying the requirements for reopening
of a record, under standards outlined by the Commission in Louisiana Power &
Light Co. (Waterford Steam Electric Station, Unit 3), CLI·85-3, 21 NRC 471
(1985), afl'd, Oystershell Alliance v. NRC, 800 F.2d 1201 (D.C. Cir. 1986).
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RULES OF PRACTICE:

REOPENING OF RECORD

Motions to reopen cannot be permitted to be a means for parties to pass off
old, unsuccessful contentions as new and relitigate them in hopes of a better
result the next time around.

RULES OF PRACTICE:

MOTION FOR RECONSIDERATION

The opportunity to file motions for reconsideration should not become a game
in which the resources of the Commission and the parties are wasted in endless
reiteration of the same arguments. At some point the adjudicatory process must
come to an end.

MEMORANDUM AND ORDER
In CLJ-87-5 (27 NRC 884), decided June 11, 1987, the Commission granted
in part and denied in part a motion, filed by Intervenors New York State, Suffolk
County, and the Town of Southampton, to reopen the record of this operating
license proceeding. The motion was granted as to issues raised by the withdrawal
of a radio station from the Shoreham emergency broadcast system, but denied
as to Intervenors' claims regarding the role of the American Red Cross in
an emergency and the adequacy of "congregate care" facilities for sheltering
evacuees in an emergency. On June 30, 1987, Intervenors filed a motion for
reconsideration of those parts of CLI-87-5 which denied their motion to reopen.
Finding no new information in that motion for reconsideration to suggest that
the result reached in CLJ-87-5 was incorrect, the Commission denies the motion
for reconsideration, which was, moreover, untimely filed, having been filed 19
days after the issuance of CLI-87-5, rather than the 10 days provided by 10
C.F.R. § 2.771 (a), with no showing of good cause for its lateness.
Movants' first argument is that the Commission erred in reasoning that it
made little difference whether the American Red Cross provided assistance to
the public pursuant to a formal agreement with the utility or simply in accordance
with its established policy of coming to the aid of the public when the need
arises. On this point, the motion for reconsideration offers no facts and no
arguments that were not considered and rejected by the Commission at the
time it issued CLI-87-5, and the Commission sees no reason to alter its earlier
judgment. Contrary to the movants' claim that "there is no assurance of ARC
support in an emergency" (Motion for Reconsideration at 6), the August 21,
1986 letter from the Nassau County Chapter of the American Red Cross stated
plainly that it was "mandated" by charter to perform the role outlined in an
earlier letter from that organization, dated July 25, 1984. The gist of the August

2

1986 letter was merely that the July 1984 letter had erroneously been captioned
an "agreement."
Movants' second argument is that it was error for the Commission to refuse
to reopen the record on the issue of congregate care facilities. The Commission
disagrees. To the extent that the motion to reopen was based on the letter
from the American Red Cross, the same reasoning outlined above is applicable.
Again, that letter by no means constituted, as the Intervenors' motion to reopen
boldly declared (at 2), the Red Cross's "refusal to agree, identify, designate,
open, or operate such centers in a Shoreham emergency." Movants manifestly
failed to carry the heavy burden that the proponent of a motion to reopen faces,
under the standards outlined by the Commission in Louisiana Power & Light
Co. (Waterford Steam Electric Station, Unit 3), CLI-85-3, 21 NRC 471 (1985),
afl'd, Oystershell Alliance v. NRC, 800 F.2d 1201 (D.C. Cir. 1986).
The motion to reopen was also based (at 12-13) upon certain letters from
facility owners, presented to the Licensing Board on September 26, 1986, by
Mr. Howard M. Koenig, Superintendent of Schools of the East Meadow UnionFree School District Although the September 1986 date cited might suggest
at first glance that the information offered was new, having come to light after
the Licensing Board's August 1985 decision on congregate care centers, that is
not the case. Reference to Mr. Koenig's September 1986 testimony (Tr. 17,003)
reveals that his major complaint was that the Atomic Safety and Licensing Board
had declined to accept those same letters into evidence when they were presented
by a subordinate of his, Mr. Leon Campo, in early 1985.
In fact, Mr. Campo's testimony, with letters attached, was proffered to the
Licensing Board by the Intervenors on February 19, 1985. By order of May 6,
1985, the Board rejected it as outside the scope of the proceeding. On May 17,
1985, Intervenors again offered the letters to the Licensing Board as part of a
Motion for Reconsideration and in the alternative, Motion to Reopen the Record.
On June 10, 1985, the Licensing Board denied that motion. On June 25, 1985,
Intervenors moved for the admission of the letters into evidence for a third time.
Tr. 15,940. The Licensing Board denied the motion. After the Licensing Board
rejected the Intervenors' contention on congregate care centers in LBP-85-31
(22 NRC 410), issued on August 26, 1985, the exclusion of the letters was
raised unsuccessfully before both the Appeal Board (as part of the Intervenors'
appeal of the August 26, 1985 Concluding Partial Initial Decision on Emergency
Planning) and the Commission (as part of the Intervenors' petition for review
of the Appeal Board's decision in ALAB-832, 23 NRC 135 (1986». On the
issue of the letters, therefore, the Motion to Reopen and the instant Motion for
Reconsideration represent the Intervenors' sixth and seventh bite at the apple,
respectively.
Motions to reopen cannot be permitted to be a means for parties to pass
off old, unsuccessful contentions as new and relitigate them in hopes of a
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better result the next time around. Nor should the opportunity to file motions
for reconsideration become a game in which the resources of the Commission
and the parties are wasted in endless reiteration of the same arguments. At
some point the adjudicatory process must come to an end. The motion for
reconsideration is denied.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this 15th day of July 1988.
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Cite as 28 NRC 5 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Kenneth M. Carr
Kenneth C. Rogers

Docket No. 55-60755-SP

In the Matter of
ALFRED J. MORABITO
(Senior Operator License for
Beaver Valley Power Station,

July 15,1988

Unit 1)

The Administrative Judge in this proceeding has determined that Staff
incorrectly denied a senior reactor operator license to Mr. Morabito. However,
since Mr. Morabito has taken employment outside the nuclear industry and has
no present need for a license, he cannot, under Commission rules, hold a license.
Since this fact is undisputed by Mr. Morabito, the controversy over the license
denial is now moot The Commission therefore vacates the Administrative
Judge's decision, as well as the Staff's license denial.

MEMORANDUM
On April 20, 1988, the Administrative Judge determined after a hearing that
the NRC Staff had erred in determining that Mr. Alfred J. Morabito had failed
the simulator portion of his senior reactor operator license examination, and that
the Staff had therefore incorrectly denied Mr. Morabito a senior reactor operator
license. The Judge later modified that decision, by order of May 18, 1988 (LBP88-16, 27 NRC 583), to make clear that it related only to issues adjudicated in
the proceeding, and that the Staff retained the authority to determine whether
other requirements for a license had been met.
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Also on April 20, 1988, Duquesne Light Company advised the NRC Staff
that the candidate had taken employment outside the company's nuclear group,
and that the request for his senior reactor operator's license should be considered
withdrawn.
Under the Commission's rules, 10 C.F.R. Part 55, possession of an operator's
license is conditioned on there being a present need for the license. Although
Mr. Morabito has suggested, in a May 10, 1988 letter to the Judge, that the
license be issued retroactively and then cancelled as of the date that the company
withdrew its certification of need, we believe that this would be an empty
exercise. Since Mr. Morabito does not dispute that he cannot now hold a senior
reactor operator license, the controversy over the Staff's denial of the license is
now moot, and the Administrative Judge's decision and the Staff's underlying
denial are therefore vacated.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 15th day of July 1988.
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ALAB-895

Cite as 28 NRC 7 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Alan S. Rosenthal, Chairman
Thomas S. Moore
Howard A. Wilber

In the Matter of

Docket Nos. 50-443-0L-1
50-444-0L-1
(Onslte Emergency Planning
and Safety Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1
and 2)

July 5,1988

On appeal from the Licensing Board's denial of the intervenors' petition
pursuant to 10 C.F.R. § 2.758 to waive the electric utility exemption provisions of
the Commission's financial qualification regulations, the Appeal Board affirms
the denial of the petition. With respect to a separate petition filed by the Attorney
General of Massachusetts with the Appeal Board, the Board certifies the petition
to the Commission for a determination whether the rule provision should be
waived.
RULES OF PRACTICE:
REGULATIONS

CHALLENGE TO COMMISSION

The Commission's Rules of Practice prohibit direct challenges to any NRC
regulations in agency adjudicatory proceedings. 10 C.F.R. § 2.758(a).
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RULES OF PRACTICE:

WAIVER OF RULES

The Rules of Practice contain a limited exception to the proscription against
challenging NRC regulations and provide that a party to a licensing proceeding
may petition for a waiver of a regulation if "special circumstances with respect
to the subject matter of the particular proceeding are such that application of
the rule or regulation (or provision thereoQ would not serve the purposes for
which the rule or regulatio~ was adopted." 10 C.P.R. § 2.758(b).

RULES OF PRACTICE:

WAIVER OF RULES

The Rules of Practice further require that a waiver petition be accompanied by
an affidavit that both sets forth the special circumstances justifying the requested
waiver and explains why the regulation would not serve its intended purpose.
10 C.F.R. § 2.758(b).

RULES OF PRACTICE:

WAIVER OF RULES

Only the Commission, however, is authorized to grant the petition and waive
a rule. A subordinate board may deny a petition but if a board determines that
the petition makes a prima facie showing that application of the regulation at
issue does not serve the purpose for which it was adopted, the petition must be
certified to the Commission for a determination whether the regulation should
be waived. 10 C.P.R. § 2758(c) & (d).

FINANCIAL QUALIFICATIONS:

APPLICABLE STANDARD

The Commission's substantive financial qualification regulations require that
certain applicants for operating licenses, as part of the license application, submit
information demonstrating that the applicant possesses, or has a reasonable
assurance of obtaining, the funds necessary to cover estimated operation costs
for the period of the license, plus the estimated costs of permanently shutting
down and maintaining the facility in a safe condition. Similarly, before granting
an operating license to an applicant, the regulations obligate the agency to
determine whether the applicant is financiaIly qualified to operate the facility.
10 C.P.R. §§ 50.33(Q, 50AO(b), 50.57(a)(4).

FINANCIAL QUALIFICATIONS:

APPLICABLE STANDARD

The Commission's regulations specifically exempt from the financial qualification reporting requirements applicants that are electric utilities, i.e., entities that
generate or distribute electricity and whose rates for service are self-determined
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or established by a separate regulatory authority. 10 C.F.R. §§ 50.2, 50.33(f),
50.4O(b),50.57(a)(4).
RULES OF PRACTICE:

WAIVER OF RULES

The relatively small number of waiver petitions filed in NRC adjudicatory
proceedings and the fact that few, if any, such petitions have been successful
evidence the difficulty of meeting the waiver standard It also underscores the
Commission's comment that such a petition "can be granted only in unusual
and compelling circumstances." Northern States Power Co. (Monticello Nuclear
Generating Plant, Unit 1), CLI-72-31, 5 AEC 25, 26 (1972).
FlNANCIAL QUALIFICATIONS: CONSIDERATION IN
OPERATING LICENSE PROCEEDINGS
The Commission's purpose in promulgating the electric utility exemption
to the financial qualification regulations was to eliminate case-by-case review
by the staff of an individual applicant's financial qualifications as part of the
operating license review process and to remove such issue from adjudication
in any operating license proceeding. Its rationale for the exemption was
straightforward: electric utilities were presumed to be able to finance the safe
operation of their facilities through the ratemaking process.
RULES OF PRACTICE:

WAIVER OF RULES

A prima facie showing within the meaning of 10 C.F.R. § 2.758(d) is one
that is "legally sufficient to establish a fact or case unless disproved." Pacific
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-653, 16 NRC 55, 72 (1981).

APPEARANCES
Paul McEachern, Portsmouth, New Hampshire, and Robert A. Backus,
Manchester, New Hampshire (with whom Matthew T. Brock, Portsmouth, New Hampshire, was on the brief) for the intervenors-appellants
Town of Hampton, New Hampshire, New England Coalition on Nuclear
Pollution and Seacoast Anti-Pollution League.
Stephen A. Jonas and George B. Dean, Boston, Massachusetts, for intervenorpetitioner James M. Shannon, Attorney General of Massachusetts.
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Thomas G. Dignan, Jr., Boston, Massachusetts (with whom George H.
Lewald and Kathryn A. Selleck, Boston, Massachusetts, were on the
brief) for the applicants Public Service Company of New Hampshire, et
al.
Gregory Alan Berry for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
We have before us the appeal of the intervenors Town of Hampton, the
New England Coalition on Nuclear Pollution, and the Seacoast Anti-Pollution
League (hereinafter "appellants'') from the Licensing Board's denial of their joint
petition to waive the electric utility exemption provisions of the Commission's
financial qualification regulations.1 Those provisions prohibit any examination
during an operating license proceeding of an electric utility-applicant's financial
ability to operate a commercial nuclear power plant. The appellants seek to have
them set aside in this case so that Public Service of New Hampshire (pSNH),
the lead applicant and principal owner of the Seabrook facility,: could be made
to demonstrate, prior to low-power operation, that it is financially qualified to
operate the facility safely at low power.
While the appellants' appeal was pending, PSNH filed a petition for reorganization under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy
Court for the District of New Hampshire. Recognizing that this new development would likely lead to the filing of additional waiver petitions, we provided
the appellants an opportunity to amend their petition or, alternatively, to file a
new one. Further, we directed any other party seeking a waiver of the Commission's financial qualification regulations before authorization of low-power
operation to file a petition at this time so we could consider all petitions together.' In response to our order, the appellants filed a supplemental brief and
the intervenor Attorney General of Massachusetts joined the fray and filed a
petition to waive the same provisions of the financial qualification regulations.
For the reasons that follow, we affirm the Licensing Board's denial of the
appellants' waiver petition and certify to the Commission the petition of the
Massachusetts Attorney General for a determination whether the electric utility
exemption provisions of the financial qualification regulations should be waived.

1 Memorandum and Order (August 20, 1987).
or !he Seabrook facility and eleven o!her public and investor-owned power companies
own !he remainder.
3 Memorandum and Order (January 29, 1988) at 2-3.
:1 PSNH owns 35.56952%

10

I.
A. The Commission's Rules of Practice prohibit direct challenges to any
NRC regulations in agency adjudicatory proceedings.4 The same rules, however,
contain a limited exception to that proscription and provide that a party to
a licensing proceeding may petition for a waiver of a regulation if "special
circumstances with respect to the subject matter of the particular proceeding are
such that application of the rule or regulation (or provision thereof) would not
serve the purposes for which the rule or regulation was adopted."s The Rules of
Practice further require that a petition be accompanied by an affidavit that both
sets forth the special circumstances justifying the requested waiver and explains
why the regulation would not serve its intended purpose.ti Only the Commission,
however, is authorized to grant the petition and waive a rule. A subordinate
board may deny a petition but if a board determines, on the basis of the petition
and any responses (including counteraffidavits), that the petition makes a prima
facie showing that the regulation at issue does not serve the purpose for which it
was adopted, the petition must be certified to the Commission for a determination
whether the regulation should be waived.' As part of its consideration, the Rules
of Practice provide that the Commission "may direct such further proceedings as
it deems appropriate to aid its determination.''8 Here, both the appellants and the
Massachusetts Attorney General invoke these procedural provisions in seeking
a rule waiver.
B. In turn, the Commission's substantive financial qualification regulations
require that certain applicants for operating licenses, as part of the license
application, submit information demonstrating that the applicant possesses, or
has a reasonable assurance of obtaining, the funds necessary to cover estimated
operation costs for the period of the license, plus the estimated costs of
permanently shutting down and maintaining the facility in a safe condition.9
Similarly, before granting an operating license to an applicant, the regulations
obligate the agency to determine whether the applicant is financially qualified
to operate the facility.lO But the regulations specifically exempt from these
requirements applicants that are electric utilities, i.e., entities that generate

410 c.F.R. 12.758(.).
5 10 c.F.R. 12.758(1)).
tilt!.
'10 c.F.R. § 2758 (c) & Cd).
8 10 c.F.R. §2758Cd).
910 c.F.R. 150.33(f).
10 10 c.F.R. §§50AO{b). 5057(1)(4).
The Commission', Rules of Practice, 10 c.F.R. § 21 04 (c)(4), also provide \h,t \he Igency', published hearing
notice in an operating license proceeding lUte \h,t \he presiding officer is empowered to consider, IUD spOlll~,
wbcther «%tam applicants are financially qualified to operate \he facility.
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or distribute electricity and whose rates for service are self-determined or
established by a separate regulatory authority.H
It is the relatively new electric utility exemption provisions that the appellants
and the Massachusetts Attorney General seek to have waived. For a number
of years prior to 1982, the Commission's regulations required applicants for
construction permits and operating licenses for commercial nuclear power
plants to file financial information sufficient to establish, respectively, their
qualifications (1) to build and (2) to operate and to decommission the facilities. 12
In 1982, the Commission amended the regulations to eliminate entirely the
requirements for financial qualification review and findings for electric utilities
applying for construction permits or operating licenses.13 Upon judicial review,
however, the Court of Appeals for the District of Columbia Circuit found
that the amendment was not supported by the Commission's stated rationale
contained in the accompanying statement of basis and purpose. Accordingly,
the court remanded the rules to the agency for further proceedings.I" Thereafter,
the Commission amended the regulations a second time to eliminate only the
financial review and findings requirements for electric utility-opernting license
applicants while retaining such provisions for construction permit applicants. IS
The validity of these amendments was then upheld by the District of Columbia
CircuiLI6
The Commission explained its rationale for exempting electric utilities from
the review and findings requirements of the financial qualification regulations
in a four-part statement of considerations accompanying the 1984 enactment.
Because the purpose underlying the exclusion of electric utilities from the
provisions of the agency's financial qualification regulations is central to the
resolution of the waiver petitions at hand, a brief rehearsal of the Commission's
major points in its statement of considerations is in order.
First, after reciting the litigation history of the regulations, the Commission
stated its belief that
case-by-case review of financial qualifications for all electric utilities at the operating license
stage is unnecessary due to the ability of such utilities to recover, to a sufficient degree, all
or a ponion of the costs of construction and sufficient costs of safe operation through the
ratemaking process.!'

1110 c.F.R §§ SO.2, S0.33(f), SO.40(b), 5057(.)(4).
11 Su 10 c.F.R §§ SO.33(f), 50.40(b), S057(.)(4) (1982).
13 47 Fed. Reg. 13,7S0 (1982).
14 Su NrN England Coalition on Nucuar Pollution II. NRC, 727 F.2d 1127 (D.C. Cir. 1984).
I' 49 Fed. Reg. 3S,747 (1984).
16Coalilionlor /Jae En.ironmenl II. NRC, 79S F.2d 168 (D.c. Cit. 1986).
1749 Fed. Reg. at 3S,748.
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According to the Commission, such funding was assured because all public
utility commissions are legally obligated to set a utility's rates so that all
reasonable costs of serving the public are recovered.IS
Next, the Commission responded to comments opposing the proposed amendment and challenging the premise that the ratemaking process provides reasonable assurance that nuclear utilities will be able to recover sufficient funds to
operate safely. In general, it determined that such comments misapprehend the
limited function of the financial disclosure requirements and the NRC's prior
practice. In reaching this conclusion, the Commission traced the history of the
agency's financial qualification regulations and found that their initial focus had
been on the availability of funds rather than on whether the funds were properly
spent on safe operation. Likewise, the agency's long-standing practice had been
to confine its review of financial submissions to assuring access to a source of
funds; the agency had never sought assurance that the monies would be properly
spent. Further, the Commission pointed out that a financial disability is not a
safety hazard per se because the licensee is required under the Commission's
regulations to cease operating if necessary funds for safe operation are not available. Finally, it noted that concern for safe performance is not confined to those
utilities with just financial problems and that safe operation is best ensured by
other regulatory tools such as the NRC's inspection and enforcement procesS.19
From these considerations, the Commission concluded that the concerns
of commenters to the effect that ratemaking bodies do not guarantee funds
received by utilities will be applied to safe operation of a facility are irrelevant
to the limited assurance the Commission's regulations were intended to provide.
Similarly, it found far wide of the mark commenters' assertions to the effect that
the ratemaking process does not provide assurance of safe operation because
it does not ensure a fixed level of profitability, which, in turn, can only be
guaranteed by allowing recovery of all requested rate increases. The Commission
observed that its regulations made no assumptions concerning rate of return or
level of profits; rather, its premise was that reasonable and prudent costs of safely
operating a nuclear plant will be recovered through the ratemaking process. It
stated that any profits or return beyond that are of no regulatory concern because
U[t]he Commission's concern is with safe operation, not profits.''20
The Commission based its conclusion that expenses associated with safe
plant operation will be recovered through the ratemaking process on a national
survey of the National Association of Regulatory Utility Commissioners and the
NRC staff's analysis of that survey. According to the Commission, the survey
established that, even though rate commissions often deny certain requested cost
IBid.

19 14. It 35,748-49.
20 14. It 35,749.
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items that lead to smaller profit margins, such disallowances are never so great
as to preclude the recovery of operating costs. Moreover, the survey showed
that all ratemaking authorities have the ability to ensure that utility revenues
meet the costs of NRC safety requirements, although the mechanisms vary from
state to state.:Z1 From this survey, the Commission concluded that the rulemaking
record
demonstrates generically that the rate process assures that funds needed for safe operation
will be made available to regulated electric utilities. Since obtaining such assurance was the
sole objective of the financial qualification rule the Commission concludes that, other than in
exceptional cases, no case-by-case litigation of the financial qualification of such applicants
is warranted.21

The Commission also pointed out that there was some support in the rulemaking
record for the proposition that there is no connection between the agency's
financial qualification review and safe operation of a facility but it specifically
eschewed footing the electric utility exemption on that basis. Importantly,
however, it declared that "if such a link could be identified for any given
facility, the Commission would not be preciuded from examining the financial
qualification of that facility under 10 C.F.R. §2.758."23
In the final portions of the statement of considerations, and after reserving
its full authority pursuant to section 182a of the Atomic Energy Act of 1954,
as amended,Z4 to require additional financial information from an applicant, the
Commission noted that
[a]n exception to or waiver from the rule precluding consideration of financial qualification
in an operating license proceeding will be made if, pursuant to 10 C.F.R. § 2.758, special
circumstances are shown. For example, such an exception to permit financial qualification
review for an operating license applicant might be appropriate where a threshold showing is
made that, in a particular case, the local public utility commission will not allow the total
cost of operating the facility to be recovered through rates.l.5

It then indicated that in normal circumstances the amendment will reduce the
time all participants in the operating license process spend reviewing an electric
utility-applicant's financial qualifications because the utility is presumed to be
able to finance operation of the nuclear plant and that "[t]he rationale for the

'J.lld.

21ld. It 35.750.
231d. It 35.751 n.5. In subsequently promulgating. tule n>qUirlng thlt a commercial reactor licensee, including
an electric utility, notify the agency of the filing of I bankruptcy petition, the Cornmissim aeemingly has
recognized the possibility of I connection between safety and the financial difficulty of an electric utility. 10
C.F.R. § 50.54(cc)(I). Su 52 Fed. Reg. 1292 (1987).

Z4 42 U.S.C. § 2232
l.5 49 Fed. Reg. It 35.751.
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rule is in effect a generic determination that regulated or self-regulating public
utilities are financially qualified to operate nuclear power plants.''26
II.
As earlier indicated, the appellants' petition sought a waiver of the regulations
exempting the applicants' lead owner, PSNH, from having to demonstrate, prior
to low-power authorization, its financial ability to operate at low power and
then to decommission the Seabrook facility. In support of their request, the
appellants primarily relied upon PSNH's then recent, July 1987, 8-K filing with
the Securities and Exchange Commission that, inter alia. described the electric
utility's severe financial crisis and forecast the likelihood of proceedings under
the Bankruptcy Code if a financial plan to improve its dire circumstances could
not be developed by the end of 1987. The petition also rested on the New
Hampshire anti-CWIP (Construction Work in Progress) statute that precludes
any recovery of costs for operating the Seabrook plant unless and until it enters
commercial service.2.7 According to the petition these factors, combined with
the uncertainties of the inevitable bankruptcy proceedings, presented sufficient
special circumstances to justify the requested waiver.
In denying the appellants' petition, the Licensing Board looked to the Commission's statement of considerations accompanying the rules and concluded
that "[t]he Commission did not implicitly or expressly contemplate or state that
an operating license Applicant's financial distress and possible bankruptcy were
special circumstances which could result in an exception or waiver under 10
C.P.R. § 2.758.'''28 At the urging of the applicants and the staff, the Board determined that a waiver was appropriate solely where there was a showing that
a ratesetter will not permit a utility to recover reasonable costs of construction
and sufficient costs of safe operation. Hence, the Licensing Board held that
the appellants' petition was fatally defective because it failed to demonstrate
that, in the event of the issuance of a full-power license, the New Hampshire
Public Utilities Commission would not allow recovery of construction and operation costs.2.9 Alternatively, the Board determined that the appellants' forecast
for PSNH's future in the event the utility filed for protection from its creditors was "wholly speculative" and thus could not form the basis for a prima
facie showing that the application of the electric utility provisions of the finan-

2.6 /d.

2.7 See NlL Rev. S\.lL An. 378:3O-a.
2.8 Memorandum and Order (August 20. 1987) at 7.
2.9/d. at 8.
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cial qualification regulations does not serve the purpose for which they were
adopted.30
Although 10 C.F.R. § 2.758 provides a mechanism for setting aside an agency
rule in a specific case, its provisions are intended to ensure that duly promulgated
regulations are not lightly discarded. Thus, only the Commission can authorize
the waiver of a regulation, and in order even to get the waiver question before it,
a party first must make a prima facie showing to a subordinate board that special
circumstances in the particular case are such that application of the regulation
would not serve the purpose for which it was adopted. The relatively small
number of waiver petitions filed in NRC adjudicatory proceedings and the fact
that few, if any, such petitions have been successful evidence the difficulty of
meeting the waiver standard. It also underscores the Commission's comment that
such a petition "can be granted only in unusual and compelling circumstances."31
On the basis of the factors asserted by the appellants in their petition and in
their supplemental brief before us, such compelling circumstances are not present
with respect to PSNH's low-power operation of the Seabrook facility. Therefore,
the Licensing Board reached the correct result in denying the appellants' petition.
The appellants are correct that PSNH's recent bankruptcy filing is the first by
a major utility since the Great Depression and that bankruptcy raises a host
of uncertainties for PSNH. But, without more, these developments, even when
considered with the New Hampshire anti-CWIP laws, do not meet the test of
section 2.758 for certifying their waiver petition to the Commission. Because
PSNH's bankruptcy filing is so unprecedented, the appellants' arguments have
a certain visceral attraction. Such a reaction, however, can never be a proper
substitute for the showing required under 10 C.F.R. § 2.758 - the only basis
on which we are authorized to act.
Simply stated, the Commission's purpose in promulgating the electric utility
exemption to the financial qualification regulations was to eliminate case-bycase review by the staff of an individual applicant's financial qualifications as
part of the operating license review process and to remove such issue from
adjudication in any operating license proceeding. Its rationale for this change
30 Id. at 10. The Licensing Board also denied the appellants' petition on two procedural grounds: (1) that the
Town of Hampton, which filed the joint petition on behalf of all three appellants, lac:lr.ed 'tanding to file it by
virtue of an earlier order ISscrtedJy barring it from participating in the proceeding; and (2) that the Seacoast
Anti-Pollution League and the New England Coalition on Nuclear Pollution were not properly represented before
the Board because no notice of appearance in accordance with 10 C.F.R. §2713 had been filed on their bchalfby
counsel for the Town of Hampton. Id. at 2-3. Not IlUprisingly, the at.aJT does not .upport the Licensing Board',
procedural rulings and the applicants pay only lip ,=ice to them. Su NRC Staff', Response to Intervenors'
Appeal (November S, 1987) at 2 n.2; Brief of Applicants-Appellees (October 26, 1987) ,t 9-10. In light of cur
affirmance of the Licensing Board', result denying the 'ppellants' waiver petition, it is wmcccssuy for us to
decide the correctness of these procedursl rulings. We note, however, that the standing ruling appears to be based
on a highly dubious resding of its earlier order in LBP-86-24, 24 NRC 132, 135-36 (1986). Ruther, the Board',
construction of section 2713 of the Rules of Practice appears to be hypc:rtechnical and not only elevates Corm
over lubmnce but also disregards the C<mmon pleading practice of .gency proceedings.
31 NortJoens S/alU Power Co. (Monticello Nuclesr Genersting Plant, Unit I), CU-72-3I, S AEC 25, 26 (1972).
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was straightforward: electric utilities were presumed to be able to finance
the safe operation of their facilities through the ratemaking process. Thus, as
we earlier recited in reviewing the statement of considerations accompanying
the amendment, the Commission stated that "case-by-case review of financial
qualifications for all electric utilities at the operating license stage is unnecessary
due to the ability of such utilities to recover ••• costs of safe operation through
the ratemaking process.''31
In its statement accompanying the regulatory change, the Commission also
elaborated upon the special circumstances that would establish that the purpose
of the regulations was not being served and therefore warrant waiving the electric
utility exemption to permit litigation of an applicant's financial qualifications.
Specifically, it pointed out that a waiver would be appropriate to review an
electric utility-applicant's financial qualifications upon a showing that a local
public utility commission would not allow recovery of the cost of operating a
nuclear facility.33 Contrary to the determination of the Licensing Board (and
the arguments of the applicants and the staf(34), however, this Commission
example was merely illustrative and does not constitute the exclusive method
for meeting the standard of 10 C.F.R. §2.7S8. Not only is this clear from
the context of its statement, but the Commission noted at another point that
a waiver to explore the financial qualifications of an electric utility-operating
license applicant would be appropriate if a nexus between the safe operation
of the facility and the applicant's financial situation were shown.:U But the
appellants have not established any special circumstances of the type noted by
the Commission that might warrant adjudicating PSNH's financial qualification
to operate Seabrook safely at low power.
Before us, the appellants initially argue that the Commission exempted
electric utilities from the financial qualification requirements because such
entities are "assured" of funds for safe operation through the ratemaking
process. They then claim that, in setting forth this rationale in the statement of
considerations accompanying the amendment, the Commission used the word
"assure" as it is defined in Black's Law Dictionary, i.e., "'[1]0 make certain and
put beyond doubt.' "36 Thus, the argument goes, to meet the regulatory waiver
standard the appellants need only show that the New Hampshire Public Utilities
3149 Fed. Reg. at 35,748. In proposing the change in the financial qualification rules. the Commissim noted
that "case experience bol.ne:rs the Canmission'. conclusion that IS a generic matter electric utilities shruld be
presumed finaneWIy qualified to ope:rstc the nuclear plants they have constructed and that futther easo-by-aIC
review on thia issue is neither necessary nor productive." 49 Fed. Reg. 13,045 (1984).
33 49 Fed. Reg. at 35,751.
34 Brief of Applicants·Appellees (October 26, 1987) at 5; Applicants' Reply to Brief of Seacoast Anti·PoIlution
League (March 29,1988) at 9-11: Tr. 41-45,49,55; NRC Staff'. Response to Intervenors' Appeal (November S,
1987) at 13; NRC Staff Responses (March 29, 1988) at 10-15; Tr. 62, 64.
3$ 49 Fed. Reg. at 35,751 0.5.
36Intervenors' Brief in Support of Appeal (September 24,1987) at 5 & 0.3.
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Commission cannot "assure" that the cost of operating Seabrook at low power
will be recovered through rates. In their view, the waiver petition does this
because the New Hampshire statute bars PSNH from recovering operating costs
for low power if Seabrook never enters commercial service and there can be no
"assurance" Seabrook will be licensed for full power by reason of PSNH's dire
financial condition.37
The appellants' argument is seriously flawed. To begin with, it is erroneously
premised on a definition of the word "assure" that finds no support in the language of the Commission's financial qualification regulations or their history.
Indeed, those regulations use the term "reasonable assurance" - a term fundamentaUy at odds with the appellants' asserted meaning.38 Moreover, the appellants' meaning, if accepted, would effectively nUllify the Commission's stated
rationale for the amendment. Rather, as the District of Columbia Circuit stated
in upholding its validity,
financial qualification review, even when case-by-case, never required absolute certainty, only
a showing that there was "reasonable assurance" of financing the costs of operation. The
Commission has detennined that the ratemaking process provides that reasonable assurance,
and that detennination is not rendered infinn simply because speculative conditions can be
posited under which the funds would not all be available, received, and properly spent.39

Because the appellants' entire argument is built on an erroneous and totally
unsupported premise, it must fail.
Furthermore, the appellants' argument cannot be saved by their reliance on the
New Hampshire anti-CWIP statute. That law, like similar enactments of many
states, precludes only the recovery of operating costs until the facility is put into
commercial service. As the appellants concede, it does not bar the applicants
from using currently available funds to cover the costs of low-power operation."o
And the "specific aspect. • . of the subject matter of the proceeding''41 to which
appellants' waiver petition is addressed however is the operation of Seabrook at
low power. Thus, absent a showing that the applicants have insufficient funds
to cover the costs of low-power operation, this statute does nothing to advance
their cause. Nor have the appellants even attempted such a showing."2 They have

37/d. at 6-7.
38 Su 10 C.F.R. § 50.33(f)(1) &: (2).
39 Coalition/or

1M EIIYiro1llM1II Y. NRC, 795 F.2d

It

175.

401r.20.
"110 C.F.R. §2.758(b).
"2 IronicaUy, Ihe appellants attached to Iheir brief a document seemingly helping to establish just Ihe opposite.
Acting pursuant to section 1828 of Ihe Atomic Energy Act of 1954,15 amended,lhe staff, in August 1987, requested
financial information fran PSNII demonstrating Ihat the applicants at Ihlt time could meet Ihe anticipated cost
of low-power operation. Su infra p. 23. The appellants attached PSNH'. September 1987 response to Ihat staff
request to Iheir brief. Intervenors' Brief in Support of Appeal (September 24, 1987), Exh. E (enclosure to letter
from Robert 1. Harrison, PSNH, to United States Nuclear Regulatory Commission (September 3, 1987».
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failed, therefore, to make out a prima facie showing of special circumstances that
warrant a waiver of the electric utility exemption of the financial qualification
regulations. Accordingly, the Licensing Board correctly denied the petition.
In their supplemental brief filed after PSNH sought protection under Chapter
11 of the Bankruptcy Code, the appellants claim simply that the bankruptcy
filing, per se, requires a grant of the requested waiver. This is so, they argue,
because the assumption underlying the electric utility exemption, i.e., that the
ratemaking process will provide the necessary funds to operate Seabrook, is
inapplicable in the case of a bankrupt utility where "[)1urisdiction over PSNH as
debtor in possession is now vested in the U.S. Bankruptcy Court, which mayor
may not attempt itself to exercise rate-setting authority.""3 The appellants add,
however, that they believe it highly unlikely that the bankruptcy judge would
attempt to exercise any rate-setting authority.44
The appellants' new position suffers from much the same defect as that
portion of their initial argument based on the New Hampshire anti-CWIP statute.
The appellants seek to have the regulations in question waived in order to permit
an inquiry into PSNH's financial qualifications to operate Seabrook safely at
low power. Once again, therefore, the appellants need to establish that PSNH
and the other applicants lack sufficient funds to operate Seabrook safely at low
power. In other words, if they are to rely on PSNH's filing of a Chapter 11
reorganization petition, they must demonstrate that the bankruptcy proceeding
deprives PSNH and the other applicants of the financial resources to operate the
facility safely at that power level. The appeIlants have totally' failed to make
this required showing.'"
Rather, the appellants merely aver, without more, that PSNH's reorganization
petition may exclude PSNH from the ratemaking process. Similarly, they have
not even substantiated their claim that the Bankruptcy Court has either the
authority or the inclination to precmpt the state ratemaking process. Indeed,
they opine that this scenario is unlikely. Such bald assertions, even assuming
their relevancy to low-power operation, fall far short of meeting the appellants'
burden under 10 C.F.R. § 2.758.46
43 Seacoast Anti·Pollution League Response to Appeal Board Memorandum and Order (FebNary 23. 1988) It 5
(footnote anitted).
44 / d. It n.3.
As previously noted (see supra p. 10), we provided the appelhnts with In opportunitY to amend their waiver
petition or to file I new me after PSNII filed a petitim for rcorgmization under O!aptcr 11 of the Bankruptcy
Code. Our orderspccifically Mcautim[ed)III parties to comply fully with the provisions of 10 c.P.R. 12.758 and
other applicable Rules of Practice." Memorandum and Order (January 29,1988) at 4 n.2. Ratherthan amend their
waiver petitim or file • new one, the appellants filed I supplemental brief with attachments. AI the applicants
point out in their reply, the appellants' filing neither complies with our order nor the provisions of section 2.758.
Although we reject their arguments m the merits, the appellants' faUure to comply with our order and the Rules
of Practice provides an independent basis for disposing of the appcllants' .upplcrnentalliling.
46 The appellants also assert that filing of • reorganization petitim by PSNII nquires a financial qualification
inquiry because bankruptcy nises such major uncertainties that there can be no reasmable assurance that PSNII
(Co1lliNud)

4'
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m.
We now turn to the petition of the Attorney General of Massachusetts. In
response to our instructions, the Attorney General filed his petition to waive the
electric utility provisions of the financial qualification regulations directly with us
and, like the petition of the appellants, it also is directed at the low-power aspect
of the proceeding.47 The Attorney General's petition is accompanied by several
affidavits and numerous other documents arranged in fourteen appendices that
total some ninety-five pages. Since submitting his initial petition, the Attorney
General has filed two supplements containing some 150 pages of attachments
that purportedly contain previously unavailable information.48
In a nutshell, the Attorney General's initial petition and supporting documentation purport to show the substantial present and potential future costs
associated with low-power operation of Seabrook and the constraints on the
availability of funds to PSNH caused by the New Hampshire anti-CWIP statutes
and the ongoing bankruptcy proceeding. The petition also seeks to establish
the inability or unwillingness of the other joint owners to cover any part of
PSNH's share of the current and future low-power costs. According to the
petition, these factors demonstrate that PSNH has a shortage of funds for its
share of Seabrook costs and hence the applicants have insufficient funds for

can obtain the funds necessary for ufe operation. Seacoast Anti-Pollution League Response to Appeal Board
Memonndum and Order (February 23, 1988) at 4, 6-10. Although it is lelf-evident that bankruptcy creates
major uncertainties. this circumstance. without a great deal more. docs not satisfy the appellants' burden of
establishing that application of the electric utility provisions of the financial qualification regulations will not serve
the purposes for which they were adopted. In short, the appellants have pointed to nothing in the proc:ecdings
before the Bankruptcy Court that even suggests. much less establishes, that PSNH and the other applicants lack
sufficient funds to operate Seabrook safely at low power. Nor have they demonstrated any other link between
PSNll', bankruptcy filing and safety at the facility.
47 See supra p. 10. When PSNlI filed its reorganization petition and we, in tum, provided the appellants an
opportunity to amend their waiver petition or to file a new one. we also directed any other party that intended to
file a waiver petition with respect to the low-power aspect of the proceeding to do 10 immediately in order that
we could consider all such petitions together. See Mcmonndum and Order (January 29, 1988) at 3. Pursuant to
that instruction, the Massachusetts Attorney General filed his pctition.
In their opposition to the Attorney Genera!"s petition, the applicants erroneously luggest that the Attorney
General has not canplied with our order because the petition is not confined to the low-power aspect of the
opcnting license proceeding. Applicants' Response in Opposition to Massachusetts Attorney General's Petition
under 10 c.F.R. 2.758 (April II, 1988) at 3. For support, the applicants prlmarily point to the first acntcnce of
the Attorney Genera!", petition that requests a waiver of "the public utility cxemptim from the Canmission',
requirement that a demonstration of financial qualificatim be made prior to the issuance of a cOlflllUrcialllud~r
power plallt opera/illl lice1lSe." Id. (emphasis supplied by the applicants). To atrivc at their mistaken cmclusim,
the applicants apparently equate the Attorney General', use of the wonl"canmercial" with "full-power." No such
conclusim is justified from a neutral reading of the first lentence of the petition or a reading of the whole petition.
Indeed. the closing sentence of the first pangnph completely dispcla the applicants' suggestion. It states that
the petition "demonstrate[s) that it is more likely than not that adequate funding for the costs of safe low-power
opcntion • • • will not be available during the pendency of the PSNlI bankruptcy." Massachusetts Attorney
General James M. Shannon',l'etitim Under 10 c.F.R. 2.758 (March 7, 1988) at 2 [hereinafter Petition).
48 Supplement to Massachusetts Attorney GencralIames M. ShaMon', Petition Under 10 C.F.R. 2.758 (May 13,
1988) [hereinafter Supplement I); Second Supplement to Massachusetts Attorney GeneralIamcs M. ShaMon',
Pctitim Under 10 C.F.R. 2.758 (June 2, 1988) [herci;taftcr Supplement II).
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the safe low-power operation of Seabrook and any subsequent shutdown and
maintenance of the facility should that be necessary. In the second supplement
to the petition, the Attorney General asserts that another joint owner holding an
11.59340% interest in Seabrook, Massachusetts Municipal Wholesale Electric
Company (MMWEC), has halted its monthly pro rata share payments to the
project, thereby creating an additional shortage of the funds needed to operate
the facility at low power.
Although the applicants and the staff oppose the petition, they have not
filed any counteraffidavits or other exhibits attempting to rebut the Attorney
General's documentary filings:'9 Rather, as they did in successfully opposing
the appellants' waiver petition before the Licensing Board, the applicants
and the staff merely point to the Commission's statement of considerations
accompanying the amendment and argue that the sole method for obtaining
a waiver is to demonstrate that the electric utility-applicants will be unable
to recover the costs of safe operation of the Seabrook facility through the
ratemaking process. In their view, the Attorney General must make a prima
facie case that the New Hampshire Public Utility Commission will deny the
applicants recourse to the ratemaking process once Seabrook is fully licensed
and achieves commercial operation. Because the Attorney General has not even
attempted such a showing, they claim his waiver petition must be denied.50
As previously pointed out (see supra p. 17), the Achilles' heel of this
argument is that the Commission in its statement of considerations did not limit
to this single situation the special circumstances in which a waiver would be
appropriate. Rather, the instance of a local public utility commission disallowing
any recovery for operating a nuclear power plant was cited by the Commission
as an illustration of special circumstances where application of the amendment
would not serve the purpose for which it was adopted. Contrary to the apparent
belief of the applicants and the staff, the Commission's example was just
that, and neither the language used to introduce it ("[f]or example") nor the
surrounding context support the notion that no other conditions can present
special circumstances warranting a waiver of the electric utility exemption
provisions.51 Moreover, in the same statement, the Commission indicated that a
showing of a link between an electric utility operating license applicant's poor
49 The applicants filed no =ponses to the two supplements the Attorney Genen1 filed to his waiver pctitioo.
The luff. on the other hand. filed brief responses but did not oppose the inclusion or the Attorney Genen1's
documenwy exlu"bits in the record. NRC Staff Response (May 18, 1988); NRC Staff Respoosc (June 9, 1988).
Even though it did not object to the filing of the Attorney General'l pctitioo supplements, the staff lUtes in its
first response that such supplemental filings arc not permitted by the Rules of Practice. Contruy to the staff',
assertion, however, the Commission'l Rules do not speak at all to the aubject or amendments to waiver petitions.
Because nothing prevents a party fran filing a Iccood, third or founh waiver pctitioo, each adding new facts u
they develop, .ound practice dictates that amendments or supplements to petitions be allowed.
.50 Applicants' Response in Opposition to Massachusetts Attorney General'. Petition Under 10 c.F.R. 2.758 (April
11,1988) at 6-8; NRC Staff Responses (Much 29,1988) at 10, 19-20.
~149 Fed. Reg. at 35,751.
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financial health and safe operation of its nuclear facility would justify exploring
the financial qualification of the troubled utility under 10 C.F.R. § 2.758.'2
Obviously, if the Commission intended its first example to be exclusive, it would
not have recited the other. The applicants and the staff have misapprehended
the Commission's statement, and the premise of their argument opposing the
Attorney General's petition is simply incorrect.
Further, their argument ignores that it is the low-power operation of Seabrook
that, in the language of section 2.758(b), is "the subject matter of the particular
proceeding" or, more precisely, "the specific aspect •.• of the subject matter
of the proceeding as to which application of the rule or regulation (or provision
thereot) would not serve the purposes for which the rule or regulation was
adopted." The fact that at some indeterminate time in the future, when Seabrook
is fully licensed and enters commercial service, PSNH can recover its operating
costs does not answer the Attorney General's assertion that PSNH currently
lacks sufficient funds to operate Seabrook safely at low power. It is the financial
inability or unwillingness of PSNH or some other joint owner to fund its share
of the cost to operate Seabrook safely at low power that, if established, provides
the special circumstances warranting a rule waiver. And, the factors that have
created the deficiency in funds to operate the plant safely at low power comprise
the Attorney General's prima facie case that the electric utility exemption in the
financial qualification regulations does not serve the purpose for which it was
adopted. Yet the applicants and the staff have not even addressed these factors.
We have found that a prima facie showing within the meaning of 10
C.F.R. § 2.758(d) is one that is "legally sufficient to establish a fact or case unless
disproved."~3 Here, in order for us to certify the petition to the Commission,
the Attorney General must establish that the applicants lack sufficient funds to
operate Seabrook safely at low power. In an attempt to do this, the Attorney
General first chronicles, with appropriate documentation, the ownership share
of each of the twelve joint owners and co-applicants of the Seabrook facility
and notes that the Seabrook Joint Ownership Agreement does not obligate any
joint owner to assume the obligations of another defaulting owner.54 The petition
~ leI. It n.5.
53 Pacific Gas and Eltctric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-653. 16 NRC 55. 72
(1981).
54 Petition It 4. Although they do not Iequcst that it should be dimUssed or denied on this ground. the Ipplicants
suggest in their response to the Attorney General', petilion thlt the petition Cails to comply with the aflidavit
requirement oC 10 c.F.R. §2.758(b). Applicants' Response in Opposilion to Massachusetts Attorney General',
Pctilion Under 10 c.F.R. 2.758 (April 11. 1988) at 5-6. That provision provides that the petition ,hall be
accompanied by an affidavit that identifies the lSpect or the lubject matter oC the proc:eeding to which application
of the relevant regulations would not serve the pwpose Cor which they were Idopted. lUrther. it states that the
affidavit should let Corth the circumstances justifying the Iequcsted waiver. As the applicants Irc well lware,
however. an affidavit is I lworn instrument in which the affiant relates Cacts within his knowledge. In a Clse such
IS this where the perlinent Cacts arc contained in various documents, it is Ippropriate Cor the Attorney General to
spell out his case in the waiver pelition with reference to documentary exhibits.
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then shows that none of the joint owners has made any commitment to meet
any payment shortfalls that result from PSNH's financial difficulties.55
The Attorney General also details the costs of operating Seabrook at low
power. Based on the figures PSNH provided the staff in response to a request
for financial information several months before PSNH's bankruptcy filing, the
petition recites that the cost of low-power operation over the current Seabrook
operating budget of $10 million a month is an additional $3,658,000 over a
three-month period. Further, the cost of insurance will increase approximately
$2,785,000. PSNH's share of these costs as a 35.56952% owner will total
$2,291,607.56 In addition, the petition lists the various salvage values for the
facility in its present condition and after it is contaminated by low-power
operation and details the costs associated with permanently shutting down and
maintaining the facility in a safe condition.57
Next, the Attorney General turns to what he terms the consequences of
PSNH's bankruptcy filing. Relying upon hornbook bankruptcy prinCiples and
the Bankruptcy Code, the Attorney General claims that low-power operation of
Seabrook would substantially alter the status quo of the debtor's estate because
it entails substantial additional costs and impairs the current salvage value of the
plant He concludes, therefore, that such operation is not in the ordinary course
of business and requires approval by the Bankruptcy Court. He then asserts
that such approval is extremely unlikely because Seabrook, in turn, is unlikely
to receive a full-power license due to the irremediable flaws in its emergency
plans.58 Lastly, the Attorney General points out that the New Hampshire antiCWIP statute precludes any rate relief for PSNH for low-power operation.59
Thus, the Attorney General claims that these factors demonstrate a shortfall in
PSNH's portion of the funds necessary for low-power operation and the standard
for a rule waiver has been met.6O
In the first supplement to the petition, the Attorney General added information
aimed at bolstering his claim that PSNH lacked funds to meet its share of the
55 Petition at S. In \his regud. Ihe Auomey General relies upon Ihe answer to a Connecticut Department of Public
Utility Control (DPUC) intemlgatory by United illuminating Company.lhe lCCond ia'1lest owner of Seabrook wilh
a 17.5% interest, ltating that none afthe Seabrook owners has made a canmitmcnt U) meet any PSNH payment
shottCaUs. 14., Appendix IV.
The Auomey General', petition also includes specific information on United l11uminating and Ihe joint owners
holding the third, fourth and fiClh largest interests in Ihe project. That information is designed to show that Ihese
owncn arc cilher financially unable or currently unwilling to increase Iheir share or Seabrook costS. 14. at 5-7. For
example, Ihe Attorney General cites Ihe lame intemlgatory answer by United l11uminating to .how Ih.t VI cannot
increase its .hare or Seabroolc payments wilhout DPUC .pproval 14., Appendix IV. In addition. Ihe petition also
relates that Ihe joint owner wilh the third smallest ownmhip intetest. Vermont Electric CoopCfttive. Inc.• wilh a
0.41259% .hare. ceased making its monlhly Seabroolt payments in 1986. 14. at 7 &: Appendix VIII.
56 14. at 8-10.
57 /4. at 9-11.
581d. at 11-14.
59 14. at 17.
60 14. at 16-18.
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costs for low-power operation of Seabrook. Specifically, the supplement included documentation that the Bankruptcy Court had authorized PSNH to pay
interest on its First and Second Mortgage Bonds and that the trustee for the
Third Mortgage Bonds was seeking similar interest payments.61 It also included
PSNH's 1987 Form 100K filed with the Securities and Exchange Commission
stating that PSNH would lack sufficient funds to maintain its monthly Seabrook
payments if it was ordered to pay interest on the Third Mortgage Bonds.€l Further, the supplement provided information on the worsening financial condition
of the owners holding the third, fourth, fifth and seventh largest interests in
Seabrook.63
Finally, in the second supplement to the petition, the Attorney General
states that the Board of Directors of MMWEC, the fourth largest owner of
Seabrook with an 11.59340% interest, voted on June I, 1988 not to make
its monthly payment, due June 2, 1988, of ongoing Seabrook costs and to
get out of the project.64 According to the Attorney General, the MMWEC
Board voted unanimously to endorse the recommendations in two reports of its
Geneml Manager that advise drawing down MMWEC's pre-funded construction
payments by ceasing future payments beginning with June. The reports note
that these payments will meet MMWEC's obligations for two or three months
at current levels of expenditures. They also call for MMWEC to prepare a proof
of claim for filing with the PSNH bankruptcy proceeding and to prepare to take
legal action against the constructors of Seabrook.65
The Attorney General's waiver petition clearly establishes the current monthly
operating costs for Seabrook and the additional costs associated with low
power. It also establishes that in the event PSNH experiences a shortfall in
meeting its Seabrook payments none of the other joint owners is obligated to
make up the shortage and none of them has made any commitment to do so.
Although not critical to his case, the Attorney General's petition goes a long way
toward demonstrating that seveml of the joint owners with the larger interests
in Seabrook are fiscally unable to pick up any of PSNH's funding deficiencies.
Notwithstanding these considemtions, the initial waiver petition fails to
demonstmte the essential fact that PSNH, even though it is in the midst of
a bankruptcy reorganization proceeding, cannot meet its share of the low-power
operation costs for Seabrook. Rather than establish this point, the Attorney
Geneml offers only speculation: first, that Seabrook is unlikely to receive
a full-power license and second, that the Bankruptcy Court is unlikely to

61 Supplement I at 4 &

Appendices n. 111.
€lId. at 5 & Appendu IV.
63/d. at 6-7 & Appendices VI, VII.
64 Supplement n at 3-4.
65 Id. at 4 & Attachment 1.
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approve any expenditures by PSNH for low-power operation because Seabrook
is unlikely to receive a full-power license. This chain of events, however, is just
too tenuous to meet the Attorney General's burden under 10 C.P.R. § 2.7S8(c).
Moreover, such prognostication on the ultimate full-power licensing of Seabrook
ignores the Commission's prohibition on speculating on the outcome of ongoing
proceedings in applying specific regulations - here the waiver provisions.66
Accordingly, the initial petition ooes not establish a shortfall in funds by PSNH
and, in turn, the applicants' funds to operate Seabrook at low power.
But the gap in the initial petition is filled by the Attorney General's second
supplement. It clearly establishes that the joint owner with the fourth largest
interest in Seabrook has ceased its monthly payments and is moving to get out
of the project. Because MMWEC already had made pre-funded payments to the
project, which at current expenditure levels will continue to meet its obligations
for two to three months, the impact of MMWEC's action on Seabrook funding
will not be felt for sixty to ninety days. In effect, MMWEC's action is the same
as if the Board of Directors voted on Iune 1 to cease payments effective on
August 2 or September 2. As matters now stand, the remaining joint owners and
applicants will have a substantial 11.59340% deficiency in monthly operating
expenses and the additional funds necessary to operate Seabrook safely at low
power at the expiration of that period.
It is possible, of course, that other joint owners will step forward to meet
the shortfall caused by MMWEC's action, although it is a reasonable inference
from the Attorney General's documentation with respect to those owners and
the possibility of a shortfall by PSNH that the other joint owners will not do
so. It is also possible that MMWEC may return to the fold. Indeed, any
number of possibilities can be postulated. But the Attorney General's prima
facie case need not foresee and foreclose every such possibility. In the same
way that the Attorney General cannot meet his burden by speculating on future

66 Lo"g Is/o1l4 Ughli"g Co. (Shoreham Nuclear Power Station). CU·85-1, 21 NRC Z75. Z78-79 (1985). Su
CU-84-9, 19 NRC 1323, 13Z7 (1984); CU-83-17, 17 NRC 1032, 1034 (1983).
Although Ihe emphasis of Ihe Attorney General's petition is on Ihe applicants' shortage of funds for operating
Seabrook at low power, the petition also purports to mow thlt PSNlI has insufficient funds to decanmission
Seabrook after low-power operation should Ihlt be necessary. Petition at 9-11. See ,upra p. 23. Decommissioning.
however, is an action Ihat is normally applicable only after a flcility hu reached the end of ilS Il5efulllfe. This
being the case, any consideration at this point of Ihe applicants' pwported laclt of funds to c!ecornmission Seabrook
after low-power operation seemingly runs afoul of the Commission', prdu'bition on speculating about Ihe outcome
of the operating license proceeding. This is in contrast to the operation of Seabrook at low power that JCqUires
immediate funding for .uch operation whether or not the facility ever operates It full power.
Moreover, when the amendments to the financial qualification regulations were first promulgated in 1982, the
Commission, in the .tstemen! of considerations accompanying those amendments, mted that all consideration of
dc:commissioning funding should be eliminated from financial qualification review and instead be considered under
Ihe forthcoming decommissioning regulations. 47 Fed. Reg. It 13,751. Although long delayed,lhe Commission',
final decommissioning %Il1e has now been issued. S3 Fed. Reg. 24,01& (June Z7, 198&). Even though the 1982
amendment was remanded to the Commission by the District of Columbia Circuit (su "'PTa p. 12 & note 14),
Ihe Commission', instruction with regard to decommissioning appears to hive rwvived and remains controlling.
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events, speculation on future events cannot defeat the Attorney General's present
showing that, as matters now stand, the applicants shortly will have more than
an eleven percent shortfall in the funds necessary to operate Seabrook safely at
low power. Thus, the Attorney General's waiver petition presents a prima facie
case that the applicants lack sufficient funds to operate Seabrook safely at low
power and, pursuant to 10 C.F.R. § 2.758(c), we must certify the petition to the
Commission.~

As earlier noted, it will be for the Commission to decide whether to grant
the petition and thus to waive the financial qualification regulations in question.
Only if the Commission provides that relief will the Attorney General or another
party be in a position to file a new contention directed to the applicants'
asserted lack of the requisite financial ability to operate the facility safely at
low power. (Up to now, any contention along that line would have been
subject to summary rejection as constituting an impermissible attack upon the
Commission's regulations.) In submitting any such new contention, the Attorney
General will be required to address the five factors governing the admission of
late-filed contentions that are set forth in 10 C.F.R. § 2.714(a)(I) and demonstrate
that, on balance, those factors support its acceptance.
For the foregoing reasons, we affirm the Licensing Board's denial of the
appellants' waiver petition and certify to the Commission the Attorney General's
petition.
It is so ORDERED.

FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

~ In its opposition to Ihe Attorney General', petition, Ihe staff closes wilh • footnote lUting Ihat Mit should be
noted again !hat Ihe NRC StafC will exercise its aulhority under section 182& of !he Atomic Energy Ad. to I<qUirc
from Applicants such inConnation IS may be necessary for Ihe Canmission to determine whelher its application
for. license should be granted or denied." NRC Staff Responses (March 29, 1988) at 21 n.24. Allhoogh its
canment is not directly relevant to Ihe question before us, Ihe staff appem to be Dying !hat even Ihoogh in this
cue Ihe question of Ihe applicants' financial qualilications is pivotal to Ihe licensing decision, it is appropriate to
leave Ihe inquiry into Ihe financial status of Ihe applicants to Ihe staff. The lUff', approach is difficult to reconcile
wilh Ihe decision in Uni01l 0/ Concerned Scielllisl$ 1/. NRC, 735 F.2d 1437 (D.c. Cir. 1984), cert. denied, 469
u.s. 1132 (1985). There Ihe court found Ihat one oC Ihe Conunission', emergency planning rules precluding any
hearing on issues of Cact material to Ihe licensing decision violated. party', hearing rights under section 189(a)
oC Ihe Atomic Energy Act.
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The Appeal Board denies, as interlocutory, the applicants' appeal from a
Licensing Board ruling that a particular contention was not moot; the Board also
denies the applicants' alternative request that it undertake discretionary review
of the LicenSing Board ruling.

RULES OF PRACTICE:

APPELLATE REVIEW

The single exception to the general proscription against interlocutory appeals
contained in 10 C.P.R. 2.730(f) of the Commission's RuIes of·Practice is found
in section 2.714a. That section permits an appeal, on certain limited and
precisely defined questions, from an order on a petition for leave to intervene in a
proceeding. In the instance of an order granting such a petition, the authorization
extends only to appeals by a party "other than the petitioner on the question
whether the petition ••• should have been wholly denied." 10 C.F.R. 2.714a(c).
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RULES OF PRACTICE:

INTERLOCUTORY REVIEW

A request for discretionary review of a Licensing Board ruling is not
ordinarily granted unless the challenged ruling either (1) threatens the party
adversely affected by it with immediate and serious irreparable impact which,
as a practical matter, could not be alleviated by a later appeal or (2) affects
the basic structure of the proceeding in a pervasive or unusual manner. Public
Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2),
ALAB-405, 5 NRC 1190, 1192 (1977).

RULES OF PRACTICE:
DECISIONS)

APPELLATE REVIEW (SCHEDULING

The Appeal Board has emphasized repeatedly in the past that matters of
scheduling rest peculiarly within the licensing board's discretion; the Appeal
Board enters that thicket reluctantly, particularly so when it is on an interlocutory
basis. Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-541, 9 NRC
436,437-38 (1979).

APPEARANCES
Thomas G. Dignan, Jr., and Deborah S. Steenland, Boston, Massachusetts,
for the applicants Public Service Company of New Hampshire, et al.
Diane Curran and Dean R. Tousley, Washington, D.C., for the intervenor New
England Coalition on Nuclear Pollution.
Gregory Alan Berry for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
Last April, we remanded to the Licensing Board once again the issue of
the environmental qualification of the RGS8 coaxial cable used, according to
the information in the evidentiary record, for data transmission in the Seabrook
nuclear power facility's computer system.1 Subsequently, the applicants filed
with the Licensing Board a suggestion of mootness, accompanied by several
affidavits. The suggestion was founded on the applicants' assertions, said to
1Se. ALAB-891, Z1 NRC 341 (1988). As detailed th~in. the issue had been tetumed
earlier occasions.

.

28

10

thlt Board on two

be supported by the affidavits, that (1) only twelve of the 126 installed RG58
cables were routed at least partially through a harsh environment within what the
applicants characterized as the "nuclear island" and, as a consequence, required
environmental qualification by reason of 10 C.F.R. 50.49; and (2) those twelve
cables would be replaced by RG59 coaxial cables with respect to which there
is no current environmental qualification issue.2
The suggestion of mootness was opposed by both the NRC staff and the
intervenor New England Coalition on Nuclear Pollution (Coalition), the sponsor
of the contention that had put the environmental qualification of the RG58 cable
into question. In the staff's view, the matter was not susceptible of resolution
on mootness grounds. Rather, according to the staff, the appropriate course
was the reopening of the record to receive, first, the affidavits submitted by the
applicants and, thereafter, any "relevant and admissible evidence in support of or
opposition to [a]pplicants' position" that either the Coalition or staff might wish
to submit.' For its part, the Coalition maintained, inter alia. that the applicants'
filing had "all the characteristics of a summary disposition motion," yet left
unresolved "material issues of dispute between the parties.""
In a June 23, 1988 transcribed telephone conference call, the Licensing Board
rejected the suggestion of mootness, directed the commencement of discovery
and invited the institution of summary disposition procedures.' As the Board
saw it, still open questions stood in the path of a finding that the environmental
qualification issue had become moot.1i
The applicants now seek an immediate appellate examination of this result.'
To begin with, they claim an entitlement to appeal the Licensing Board's ruling
under 10 C.F.R. 2.714a.8 Alternatively, should we find the ruling not appealable
as a matter of right, they ask that we exercise our discretion to review the
ruling by way of a grant of directed certification under 10 C.F.R. 2.718(i) and
2.785(b)(1).'

2 Su Applicants' Suggestion of Mootness (May 19, 1988) It 2 .t 8~q. It Ippears from !he affidavit of Gerald
A. Kotltowski (It 2) !hIt, contrary to !he impression lcl\ by !he existing evidentiuy record, lOme of !he twelve
cables are to be used for purposes not Issociated wi!h !he Seabrook computer system.
'NRC Staff Response to Applicants' Suggestion of Mootness (June 2, 1988) at 11·12.
'New England Coalition on Nuclear Pollution', Response to Applicants' Suggestion of Mootness Regarding
Environmental Qualification of RG·58 Cable (June 9, 1988) at 1,3-4. In put, !he CoaIition', filing relied upon
an anaelled affidavit.
:5 Ste Tr. 1177·79, 1181. On lune 28, !he Board issued a memorandum in which it memorialized !hose actions
and noted !hat !he relcvant pages of !he transcript were being acrved at !he parties.
liSuTr.1178·79.
'The licensing Board declined !he applicants' request lhat it refer !his matter to us. S~. Tr. 1178.
B Su Applicants' Appeal and Petition for Directed Certification of an Order of !he Atanic Safety and licensing
Boud Rejecting Applicants' Suggestion of Mootness Wi!h Respect to !he Issue of Environmental Qualification
of RG-58 Cable (June 28, 1988) (hezeinaftcr, Applicants' Appeal] at 14.
'14. at 14-15. S~. Public Servic. Co. 0/ Nnv lIampshi,. (Seabrook Ststion, Units 1 and 2), ALAB·271 , 1 NRC
478,482-83 (1975).
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We agree with the staff and the Coalition that the appeal will not lie and,
further, that the well-settled standards for granting discretionary interlocutory
review of a Licensing Board order are not met in this instance. Accordingly,
we dismiss the appeal and deny directed certification.
1. It scarcely could be more obvious that the provisions of 10 C.F.R. 2.714a
have no application in the circumstances of this case. As the single exception
to the general proscription against interlocutory appeals contained elsewhere
in the Commission's Rules of Practice,lO section 2.714a permits an appeal, on
certain limited and precisely defined questions, from an order on a petition for
leave to intervene in a proceeding. In the instance of an order granting such
a petition, the authorization extends only to appeals by a party "other than the
petitioner on the question whether the petition • • • should have been wholly
denied.toU In other words, to invoke section 2.714a the utility applicant must
be in a position to assert that the petitioner for intervention should have been
totally excluded from participation in the proceeding. It will not suffice to claim
merely that, although properly granting intervention, the LicenSing Board should
have rejected certain of the contentions advanced by the petitioner.
The Licensing Board ruling here under attack has nothing at all to do with the
grant or denial of the Coalition's intervention petition - which was filed and
acted upon many years ago. Nor, as it happens, does the ruling bear upon the
Coalition's right to participate in this operating license proceeding. Not only
is the Coalition taking an active role in the litigation of the issues presented
in the offsite emergency planning phase of the proceeding, but also it still has
an appeal pending before us on another matter raised in the onsite emergency
planning and safety issues phase (i.e., the phase that embraces the environmental
qualification issue now at hand).12 In short, the absolute condition precedent to
the resort to section 2.714a is simply not present,13

s«.

10
10 c.F.R. 2.730(0.
U 10 C.P.R. 2.714a(c). The entitlement to appeal from an order denying an interventim petitim, of no Iclevance
hote, is covered in section 2.714a(b).
IlSu ALAB·894, Z7 NRC 632 (1988). In noting these facu, we do not mean to imply that, had the challenged
order addressed the questim of the Coalition', continued entitlement to particip"te in the proceeding. section
2.714a would hIVe been available to the applicants. For the Ipplicants would still hive been cmfronted with the
fact thlt the order would not have been entered m, and would not have disposed of, an interventim petitim and
its supplement containing the intervenor', propoaed cmtentims.
13 Even if factually correct, the Ipplicants' insistence that the Licensing Board "wholly changed" the "contention
to be litigated" (Applicants' Appeal It 14) is quite beside the point. As we have seen, sectim 2.7141 does not
luthorize In interloCUlOty IPpeal blsed upal I claim of that chancter. It is equally Irrelevant that-IS the Ipplicants
further stress (ibid.), wote they to prevail on their Ittempted Ippeal. "this dis=te matter {would be brought} to
I closc." Whenever, for example, I licensing board denies I motim for summlty dispositim on I particular
issue, I successful interlocutory appeal from that denial similarly would bring I discrete matter to • close. That
cmsidentim has never been thought sufficient to justify entertaining, in contravention of 10 c.F.R. 2.730(0,
appeals from summary disposition denials. Su, •.,., LouisiaM PtrtWT tJIId Ugh! Co. (Wlterford Steam Electric
Station, Unit 3), ALAB·220, 8 AEC 93, 94 (1974).
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2. The applicants' alternative request that we undertake review of the
Licensing Board ruling in the exercise of our discretion stands on scant better
footing. As the applicants acknowledge, such relief is not ordinarily granted
unless the challenged ruling either (1) "threaten[s] the party adversely affected
by it with immediate and serious irreparable impact which, as a practical matter,
could not be alleviated by a later appeal or (2) affect[s] the basic structure of
the proceeding in a pervasive or unusual manner."!4 We are satisfied that neither
of these standards is met here.
The applicants do not appear to assert that the ruling below will have a
serious irreparable impact upon them, and it is clear to us that any such
assertion would be unavailing. Insofar as the other prong of the Marble Hill
test is concerned, we are told by the applicants that, because it purportedly
"has resulted in a proceeding, or discrete portion thereof, not being wholly
terminated when it should have been," the ruling below "does not merely
affect the structure of a proceeding, it creates it."!~ But the same could be
said of any licensing board determination that declines to end the litigation
of a particular issue at a time when one of the parties thinks it should be
terminated. Inasmuch as determinations of that stripe are quite commonplace
in NRC licensing. proceedings,!6 one would have to stretch the reach of the
second Marble Hill prong a considerable distance in order to bring them within
its bounds. Neither have we been given nor do we perceive any good reason
to indulge these applicants in that regard. To the contrary, there is absolutely
nothing before us to distinguish this case from the myriad others in which,
although dissatisfied with a ruling that has the effect of prolonging the litigation
of one or more issues, the party must abide the event of further developments
before seeking (if still necessary) appellate relief.17

14 Public SeTYiu Co. 01/lIdia1llJ (Marble 1li11 Nuclear Generating Station, Units 1 and 2), ALAB-4OS, S NRC
1190, 1192 (1977) (footnote cmiucd).
U Appliclnts' Appeal It IS.
16 EveJY time I licensing board Idmits a contention over objection or denies a motion fOf summuy disposition, it
leaves for additional proceedings Ind possible malin issue that It least one party believes ihould not be explored
further.
17 This is 10 even though the result may be that, once further litigation is conducted, the question whether the
issue(s) warranted additional examination "will be moot and of academic interest only." Applicants' Appeal at
IS. It is only in highly unusual circumstances where there is the potential of irreparable harm - not present here
- that the prospect of mootness will be deemed. relevlnt ccnsidc:ntion on the question whether interlocutory
appellate review of • particular licensing board order should be allowed. See,
K01tSas Gas aNI Elecrric
Co. (Wol! Creek Nucleaf Generating Station, Unit No. I), AIAB·327, 3 NRC 408 (1976) (interlocutory review
of the denial by the licensing Board of I protective order with respect to the disclosure of certsin pricing terms
of • nuclear fuel .upply contract).

e., .
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Appcal dismissed; petition for directed certification denied.18
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

18 Although opposing the relief sought by the applicants. the NRC stiff ISb us to direct the Licensing Boud
to expedite its determination of the RGS8 cable environmental qualiJication issue. In this connection. the staff
msintlins that the hearing schedule established by the Boud below in the Iune 23 telephone conf=ce is excessive.
particularly in allowing more than six weeks for discovery.
Tr. 1181·8S. But 1 w]e have emphlSized repeatedly
in the PlSt that matters of scheduling rest peculiuly within the licensing
discn:tion; we enter that thicket
reluctantly. particularly 10 when it is on an interlocutory basis." C01lSlIIfIIIrs PO'tWr Co. (Midland Plant, Units 1
and 2). ALAB·S41. 9 NRC 436. 437·38 (1979). and decisions then: cited. In this case, then: is insuflicient cause
to put that reluctance to one side. The staff is free. of cOUJSe, to aeeIr. RCOnSideration of the schedule by the
Licensing Boud.

s,'
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Alan S. Rosenthal, Chairman
Thomas S. Moore
Howard A. Wilber

In the Matter of

Docket No. 50·352·0LA
(TS Iodine)

PHILADELPHIA ELECmlC
COMPANY
(LImerick Generating Station,
UnIt 1)

July 18,1988

Upon sua sponte review, the Appeal Board affirms a Licensing Board order
authorizing the issuance of a proposed amendment to the technical specifications
for the Limerick nuclear facility.

DECISION
Before us is the Licensing Board's May 5, 1988 memorandum and order, au·
thorizing the issuance of a proposed amendment to the technical specifications
for the Limerick nuclear facility.l The intervenor Air and Water Pollution Patrol (AWPP) attempted to appeal that order. Because of the failure of AWPP's
.representative to comply with governing provisions of the Commission's Rules

1 s" LBP·88·12, rT NRC 495.
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of Practice, the Appeal Panel Chairman rejected the appeal.1 No other appeals
having been filed, this Board has reviewed the Licensing Board's determination
sua sponte. That review has disclosed no error requiring corrective action.
Insofar as challenged by the intervenors,3 the technical specification amendment in question is concerned with certain of the actions to be taken in the
event of a temporary increase in the concentration of radioactive iodine in the
reactor coolant. This phenomenon, referred to as an "iodine spike," is occasioned by such developments as a change in the power level of the reactor that,
because of fuel cladding defects, may cause the transitory release of additional
radioactive iodine from the fuel rods. The amendment would remove certain
existing reporting requirements in the wake of an iodine spike. In seeking the
removal of these requirements, the utility applicant was following the suggestion
of the NRC staff. In a generic letter sent several years ago to all nuclear facility licensees and applicants, the staff had expressed the view that the reporting
requirements were no longer necessary.4
The Licensing Board granted the applicant's motion for summary disposition
of the intervenors' consolidated contention to the effect that the proposed
amendment would "downgrade" reporting requirements for iodine spikes to the
detriment of the public health and safety..5 In doing so, the Board concurred in the
staff's conclusion that other reporting requirements, not affected by the proposed
amendment, would ensure that the CommisSion is kept appropriately informed
of iodine spike events having possible implications for the public health and
safety.6
We agree with the Licensing Board's disposition of the issue. The short
of the matter is that nothing was put before the Board that raised a genuine
issue of material fact with regard to the need to continue the specific reporting
requirements that the technical specification amendment would eliminate. The
affidavits submitted in connection with the applicant's summary disposition
motion and the staff's filing in support of that motion demonstrated that

lSu June 15. 1988 order (unpublished). The Jlttle 15 order noted that this failure continued evm after AWPP',
representative =dved specific guidance fran the Appes1 Panel counsel respecting what need be done to perfect
the appeal
3 In addition to the Air and Water Pollutioo Patrol. Robert L Anthony WII granted leave to intervene in the
rroceeding. Mr. Anthony did not endeavor to appeal from the Licensing Board', May 5 order.
Su Generic Lclter No. 85·19 (September 27, 1985), 'igned by Hugh L Thompsoo, then Din:ctor of the Divisioo
of Licensing in !he Office of Nuclear Reactor Regulation. The letter was attached to !he Licenscc', Answer in
Oppositioo to Request for Hearing and Leave to Intervene by Air and Water Pollution Patrol (May 20, 1987).
.5LBP.88.12, 27 NRC at 497, 5m.
61d. at 506-m. As the iliff observed in a FetUTQ/ Register notice published on Much 12, 1987 (ue 52
Fed. Reg. 7675, 7692), !hese o!her reporting n>quircments arc found in 10 C.F.R. 50.72(b)(I)(i), 50.72(b)(I)(ii),
and 50.73(a)(2)(i). In additioo, !he infonnation regarding iodine spikes !hat fonnerly was to be contained in a
lpCCial30-day "'port must, as !he result of !he technical specification amendment, now be included in !he utility',
annual report to !he NRC.
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the retained reporting requirements will suffice. That demonstration was not
countered to any extent by the intervenors.
For the foregoing reasons, LBP-88-12, 27 NRC 495, is affirmed.
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board
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Docket Nos. SO-2S0-0LA-2
SO-2S1-0LA-2
(Spent Fuel Pool expansion)

In the Matter of

FLORIDA POWER & LIGHT
COMPANY
(Turkey Point Nuclear Generating
Plant, Units 3 and 4)

July 28,1988

Upon sua sponte review, the Appeal Board affirms, with the addition of
a condition, the Licensing Board's decision (LBP-88-9A, 27 NRC 387 (1984»
approving amendments to the operating licenses for Thrkey Point nuclear facility
that allow the applicant to expand the capacity of the spent fuel pools at the
facility.

OPERATING LICENSE:

TECHNICAL SPECIFICATIONS

There is neither a statutory nor a regulatory requirement that every operational
detail set forth in an applicant's safety analysis report (or equivalent) be subject
to a technical specification, to be included in the license as an absolute condition
of operation which is legally binding upon the licensee unless and until changed
with specific Commission approval. Portland General Electric Co. (Trojan
Nuclear Plant), ALAB-531, 9 NRC 263, 273 (1979).
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OPERATING LICENSE:

TECHNICAL SPECIFICATIONS

The contemplation of both the Atomic Energy Act and the Commission's
regulations is that technical specifications are to be reserved for those matters as
to which the imposition of rigid conditions or limitations upon reactor operation
is deemed necessary to obviate the possibility of an abnormal situation or event
giving rise to an immediate threat to the public health and safety. Ibid.
OPERATING LICENSE:

LICENSE CONDmONS

Pledges by applicants to the staff or adjudicatory boards to guard against
certain specified safety problems need not be turned into technical specifications
to become enforceable as a license condition; those pledges can be formally
incorporated into a Licensing or Appeal Board order in the proceeding. which
is enforceable to the same extent as a Commission decision. Commonwealth
Edison Co. (Zion Station. Units 1 and 2). ALAB-616. 12 NRC 419. 423-24
(1980).

APPEARANCES
Joette Lorion, Miami. Florida. pro se and for the intervenor Center for Nuclear
Responsibility. Inc.
Steven P. Frantz, Washington. D.C.• and Norman A. CoJl, Miami. Florida.
for the applicant Florida Power & Light Company.
Benjamin H. Vogler for the Nuclear Regulatory Commission staff.

DECISION
1. In March 1984. the Florida Power & Light Company (applicant) submitted an application for amendments to the operating licenses for its two-unit
Thrkey Point nuclear facility to enable it to expand the capacity of the spent fuel
pools at the facility. In July 1984. the Center for Nuclear Responsibility. Inc .•
and Joette Lorion (intervenors) filed with the Licensing Board a timely request
for a hearing and petition for leave to intervene in the proceeding.
While the intervenors' submission was still under Licensing Board advisement, the NRC staff determined that the proposed license amendments
"involve[d] no significant hazards consideration" within the meaning of 10
C.P.R. SO.92(c). Accordingly. in November 1984 and under the authority of
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10 C.F.R. 50.91(a)(4), the staff issued the amendments subject to the outcome
of the pending intervention petition}
,
In September 1985, the intervenors were admitted to the proceeding, together
with seven of their proffered contentions.2 Subsequently, the applicant obtained
summary disposition on five of the contentions and the other two (contentions
5 and 6) went to hearing.
On Apri119, 1988, the Licensing Board rendered its initial decision in which
it resolved contentions 5 and 6 in the applicant's favor. 3 The Board therefore
concluded that the license amendments issued by the staff in 1984 should remain
in effect wiLhout modification.4
The intervenors have not appealed this conclusion and, thus, the initial
decision is now before us for review on our own initiative.' That review has
disclosed no reason to disturb Lhe license amendments. For the reasons set
CorLh below, however, we are constrained to incorporate in our affirmance
of the Licensing Board result a direction that the applicant give effect to a
representation it made to the staff.
2. The expansion of Lhe capacity of each Thrkey Point spent fuel pool has
been accomplished by the replacement of Lhe former fuel storage racks wiLh ones
Lhat provide less spacing between the individual fuel assemblies. To ensure that
the interaction between assemblies remains subcritical by a specified amount, the
applicant has placed a neutron-absorbing material, Boraflex, in the new racks.
The applicant supplied the Licensing Board with copies of letters to the staff
in which it stated that it would (1) establish surveillance programs to assess
the continued effectiveness of the Boraflex;6 and (2) not store any fuel with an
enrichment in U-235 greater than 4.1 weight percent prior to completion of the
next surveillance in approximately three years.'
In the initial decision, the Licensing Board took both of these representations
to be commitments on the applicant's part and, in reaching its result, placed
considerable reliance upon them. Given that reliance, we thought it desirable
to seek the parties' views on whether the Licensing Board should have converted the representations into license conditions. Although our June 27 order
(unpublished) soliciting those views did not so note, in taking that step we were

1 See 49 Fe<!. Reg. 46.832 (1984).
:: Su LBP·85·36, 22 NRC 590.
3 See LBP·88·9A, 27 NRC 387.
4/d. at 415.
5 Su G~o,gia Pow~, Co. (Vogllt Electric Gencnting Plant, Units 1 and 2), ALAB·859, 2S NRC 23, 27 (1987),
and cases cite<! thc:rcin.
6 Su letter from Steven P. Fnntz \0 tht Licensing Board (July IS, 1987), Attac:hment (1= from C.O. Woody
to the Commission (July 10, 1987), designate<! 1.-87·279).
1 Su 1= from Steven P. Frantz \0 the Licensing Board (August 31.1987), Attachment (lctterfrom C.O. Woody
\0 the Commission (August 27. 1987), designate<! 1.-87·363). According \0 applicant witness Russell GouIdy, the
lUIVeillancc has now been scheduled for Dec:emba 1989. Tr. 246-47. 312
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also influenced by the seeming internal disagreement within the staff respecting whether, in fact, the applicant had committed itself not to store fuel with
more than a particular U-235 enrichment prior to the next surveillance. Staff
witness Laurence I. Kopp, a nuclear engineer in the Reactor Systems Branch
of the Office of Nuclear Reactor Regulation (NRR), expressed the opinion that
no such commitment had been made or, indeed, was warranted.8 But shortly
thereafter, Conrad E. McCracken, the Acting Chief of a different NRR Branch
and a member of the same panel of staff witnesses, stated unequivocally that
letters from applicants such as the one embracing the representations in question
are treated as commitments.'
In their response to our order, the intervenors maintain that a license condition
embracing the two representations should have been imposed by the Licensing
Board and should now be imposed by us.10 For their part, the applicant and the
staff take the opposite position. In this connection, those parties call attention
to our decision almost a decade ago in the proceeding involving the proposed
expansion of the capacity of the Trojan facility's spent fuel pool. Rejecting the
insistence of the intervenor State of Oregon that, inter alia, certain operational
details set forth in the applicants' "design report" for the expansion be converted
into technical specifications to be imposed upon the operating license, we
observed:
there is neither a statutory nor a regulatory requirement that every operational detail set forth
in an applicant's safety analysis report (or equivalent) be subject to a technical specification,
to be included in the license as an absolute condition of operation which is legally binding
upon the licensee unless and until changed with specific Commission approval. Rather, as
best we can discern it, the contemplation of both the [Atomic Energy] Act and the regulations
is that technical specifications are to be reserved for those maUers as to which the imposition
of rigid conditions or limitations upon reactor operation is deemed necessary to obviate the
possibility of an abnormal situation or event giving rise to an immediate threat to the public
health and safety.ll

We need not decide here whether that standard is satisfied. For there is an
acceptable alternative means of ensuring the observance of the applicant's
representations.

8 Tr. 358.59. Dr. Kopp was not asked about the representation c:ooccming the aurvcillancc programs.
'Tr.376. Mr. McCracken made this statement after being reminded or Dr. Kopp'. earlier cootruy testimooy.
10 In exercising our cliscrctioo to hear fran all or the parties below 00 the matter or the warrant for a license
cooditioo, we laW no need to pass upoo whether, by not taking an appeal from the initial decisioo, the intcrvmrus
gave up any further entitlement to participate as or right in the proceeding. We rimiluly now reserve judgment
on that questioo.
11 Portland Gelleral Electric Co. (frojan Nuclear Plant), ALAB·531, 9 NRC 263, 273 (1979) (footnote omitted).
Se. "Proposed Policy Statement 00 Technical Specification Improvements for Nuclear Power Reactors," 52
Fed. Reg. 3788 (1987).
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The year after the Trojan decision, we confronted in Zion an appeal by
the State of Illinois from the Licensing Board's authorization of the expansion
of the storage capacity of a spent fuel pool. The State claimed, inter alia.
that that Board should have raised to the level of a technical specification
certain commitments of the applicant respecting such matters as the conduct of
a corrosion surveillance program. Although concluding that the Trojan standa!d
was not met, we went on to say:
This does not mean the State's concerns are frivolous. The slow action of corrosion and a
gradual loss of neutron-absorbent material can present serious problems if left unchecked.
However, illinois' fears - that the commitments to guard against these possibilities might be
withdrawn without prior staff notification or approval and that the means for enforcing them
are inadequate - can be allayed without freighting the applicant's license with additional
technical specifications. The applicant has pledged to the staff, to the Licensing Board and
to this Board not to change or drop those commitments without prior staff approval; it has
expressly acknowledged that those promises were made to obtain favorable action on the
proposal now before us .••• We perceive no reason why that pledge should not be formally
incorporated in our own order in this case, which is of course enforceable to the same extent
. as a Commission decision. This disposition'settles the permanence and enforceability of the
applicant's commitments without trampling on any party's rights ••••12

If anything, there is even greater cause to follow the Zion route in this
case. As we have seen, the record leaves in doubt whether the staff deems
the applicant to have made a commitment not to store, prior to completion of
the next surveillance program, fuel with an enrichment in U-235 greater than
4.1 weight percentP In this connection, there is at least some foundation for
Dr. Kopp's opinion that no commitment was made, fur the evidence indicates
that (1) in their present form the license amendments unconditionally authorize
the storage of fuel with an enrichment in U-235 of 4.5 weight percent; and
(2) the applicant has agrced, at most, merely to notify the staff if it decides to
exceed the 4.1 weight percent limit before the next surveillance. l4
In short, at present there is a lack of full assurance that the applicant
will adhere to what the Licensing Board (perhaps mistakenly) took to be a
commitment that could be relied upon in arriving at its ultimate determination
that the reracking of the spent fuel pools did not pose a significant safety
concern.1S On the basis of the evidence before it, however, the Licensing Board
was quite right in attaching importance to the applicant's representations.

12Commo""'~tJlth Etfisoll Co, (Zion Station. Units 1 and 2). AL\B-616. 12 NRC 419, 423-24 (1980) (footnote
ornined).
13 It is not clear from the lUff', submission to us whether it IUpports Dr. Kopp', position on the question or,
instead, that of Mr. McCracken.
14Tr. 282-83, 303.
15 s~~ LDP-88·9A. T1 NRC at 413-14.
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The testimony of witnesses for both: the applicant and the staff cited the
Boraflex degradation that had occurred in the spent fuel storage racks at the Quad
Cities nuclear facility. That degradation brought about, among other things, gaps
(i.e., holes) in the Boraflex sheets incorporated into those racks. 16
Whether such gaps will be experienced at Thrkey Point remains to be seen,11
Should gaps develop, however, they would have an effect upon the neutron
absorption efficacy of the Boraflex sheets. The extent of that effect would hinge
upon the size and location of the gaps. The results of a gap sensitivity study
performed by the Westinghouse Electric Corporation, taken in conjunction with
the Quad Cities experience, suggests that it is unlikely that, so long as the stored
fuel does not have an enrichment greater than 4.1 weight percent, the reactivity
limit specified for the pools will be exceeded.18 But, should the enrichment
level be 4.5 weight percent, there will be much less room for confidence that
any gaps at Thrkey Point will not occasion the violation of that limit19
In the circumstances, we might remand this matter to the Board for a
reassessment of its determination that no safety concern attends upon the
reracking. As we see it, however; the preferable course is to invoke the Zion
precedent and, by doing so, to bring the proceeding to a close without further
delay. More particularly, we direct that, pending the obtaining of satisfactory
results from the next surveillance, the applicant shall not store in either of the
rcracked pools any fuel with an enrichment in U-235 greater than 4.1 weight
percent unless it requests approval to do so pursuant to 10 C.F.R. 50.59(a)(I)
as if a technical specification were involved.2O
On the basis of that direction, coupled with our review of the balance of the
record, LBP-88-9A, 27 NRC 387, is affirmed.
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board
16 S,. KiJp and Gouldy, foL Tr. 222. at 27-28; Wing, foL Tr. 339, at 6-9.
17 According to Iliff witness James WllIg, Ibe mechanism causing gap formation remains undetermined. S~~
WllIg, fol. Tr. 339, at 7. Dr. Wing did offer Ibe cmjecture Ibat Ibe gapa might be produced by the shrinkage of
the sheets as the result of gamma ndiatim. Ibid.
18 Su Boyd, foL Tr. 222. at 3, 7-9 & Figure 3.
19 [d., Figure 220 We ICC no need for a apeci1ic incorpontion into this order of the applicant" represcntatim respecting the
conduct of lurveillance programs to assess Ibe cmtinued effectiveness of Ibe BoralleL Th.. staff', filing with
us chmcterizes that representation as a canmitmcnt and we are cmlident Ibat the Iliff will enforce it as such.
Moreover, our direction with regard to the cnrichmentlimitation provides an additional incentive to carty out the
promised surveillance programs.
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Docket No. 50-271-0LA
(ASLBP No. 87-547-02-LA)

In the Matter of

VERMONT YANKEE NUCLEAR
POWER CORPORAnON
(Vermont Yankee Nuclear Power
Station)

July 12, 1988

In a proceeding involving the proposed expansion in capacity of a spent
fuel pool by means of reracking, the Licensing Board denies a request for an
emergency, temporary stay of a license amendment that permitted the reracking
(although not the requested expansion in capacity). The Board also summarizes
the discussions and rulings at the proceeding's second prehearing conference.
RULES OF PRACTICE:

STAY OF AGENCY ACTION

The proponent of an emergency, temporary stay of agency action pending
review of a motion seeking permanent relief must demonstrate irreparable injury
in order to obtain such emergency relief.
TECHNICAL ISSUE DISCUSSED

Consideration of Alternatives.
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SECOND PREHEARING CONFERENCE ORDER
(Rulings on Temporary Stay Order and on Schedules)
On June 28, 1988, the Licensing Board conducted a prehearing conference
in this proceeding, in which Vermont Yankee Nuclear Power Corp. (Applicant) is seeking authority to expand the capacity of the spent fuel storage
pool at the Vermont Yankee Nuclear Power Station.1 Participating in the conference were the Applicant, the New England Coalition on Nuclear Pollution
(NECNP) (Intervenor), and the Commonwealth of Massachusetts and the State of
Vermont (both currently participating as "interested States" pursuant to 10 C.F.R.
§ 2.715(c».
The conference was initially billed as a "status" conference, in which the
Board was to be apprised of the status of various documents being prepared by
the Applicant or NRC Staff, to enable the setting of further schedules for the
proceeding. On June 13, 1988, however, the Commonwealth of Massachusetts
and NECNP filed a Joint Motion to stay the operation of License Amendment
104 to the Vermont Yankee operating license, which had been issued by the
NRC Stafr on May 20, 1988. That amendment by its terms permitted the
Applicant to install new racks in the spent fuel pool, capable of storing up
to 2870 fuel elements, but continued the present limitation on the capacity for
which the racks could be used to the currently authorized 2000 fuel elements.
By Memorandum dated June 20, 1988 (unpublished), the Board posed three
questions to the parties concerning certain matters raised by the Joint Motion,
to be addressed at the prehearing conference.
Following is a summary of the mallers discussed and rulings made by the
Board at the conference.
1. The Applicant confirmed that the document setting forth details of its
revised fuel pool cooling system, about which the Board had inquired in the
Notice of the prehearing conference, had been submitted to the Board and parties
on June 7, 1988 (1r. 230). The Staff indicated that it expected its review of
the cooling system to be completed in August and that its safety evaluation
(SER) and environmental assessment (EA) would be issued in early September
(1r.231). Upon inquiry from the Board, however, the Staff indicated that the
EA had already been written, although not released (1r. 250, 322). The Staff
held out the possibility that the EA might be issued somewhat earlier, in August.
The Board requested the Staff to provide a status report on the issuance of the
EA (or other environmental review document, as applicable) as of August I,
1988 (Tr.325).

1 Notice of Ihis conference. dated May 24. 1988.
Fed. Reg. 19.836).

WlS

published in the F~deral R~,iner on May 31. 1988 (53

44
I

j:

;

I~ II
f:

,

'

I

ii

2. NECNP (as well as the Commonwealth of Massachusetts and the State
of Vermont) requested additional discovery concerning the revised fuel pool
cooling system (which is the subject of Contention 1). The Board rejected the
Applicant's claim that the contention had become moot as a result of the filing
of an FSAR amendment (on June 7, 1988) incorporating a revised fuel pool
cooling system, on the basis that the question whether the revised system was
capable of performing as specified was still open (Tr. 323).
The Board granted 60 days' additional discovery on Contention 1 between the
Applicant and NECNP and the interested States (Tr. 323-24). Further, the Board
ruled that discovery between various parties and the Staff on this contention
should await the issuance by the Staff of its SER. On Contention 1, discovery
against the Staff will extend for 30 days from the date of service of the SER;
the 30-day period will encompass second-round interrogatory questions but not
responses (Tr. 338-39). (The schedule for the submission of new contentions
based on the Staff review documents, and for discovery with respect to new
contentions which may be accepted, remains as set forth in our Prehearing
Conference Order dated May 26, 1987, LBP-87-17, 25 NRC 838,862.)
3. With respect to the Joint Motion, in which the State of Vermont indicated
that it had joined {Tr. 280),1 the Commonwealth of Massachusetts moved orally
for emergency relief, for a temporary stay of License Amendment 104 pending
our decision on the merits of the motion (Tr. 267). The Commonwealth
explained that such emergency relief was subsumed within the Joint Motion's
request for "such other relief [beyond the injunctive relief primarily sought by the
motion] as may be necessary and equitable under the circumstances" (Tr. 271).
Vermont and NECNP joined in the request for a temporary stay (Tr. 280, 281).
The Applicant and NRC Staff each opposed our granting of a temporary stay.
They raised jurisdictional, as well as procedural and substantive, reasons for our
denying the request for emergency relief.
The alleged basis for both the permanent and temporary stay requests is
that the Staff, in issuing an amendment that permitted reracking, without
preparing and releasing an environmental review of the entire fuel pool capacity
expansion, violated the requirements of the National Environmental Policy Act,
42 U.S.C. §4332, as implemented by NRC in 10 C.F.R. Part 51. The claim is
that the Staff, by reviewing only the environmental aspects of reracking (which
it found to qualify as a categorical exclusion under 10 C.F.R. § 51.22(c)(9», has
improperly segmented the environmental review of the entire application. The
Intervenor and interested States asserted that there is no "independent utility" to
the rerncking apart from its contribution to the entire project If that were so, the
lOn 1une 24. 1988. the State of Vermont tiled. timely response in IUpport of the 10int Motion, indicating that
it joined in the motioo Iccldng • stay of License Amendment 11». At the time of the preheating conf=cc. the
Board had not yet received that response.

45

Staff's action in approving License Amendment 104 without an environmental
review of the entire proposal might well be void. The Board perceives at least
a prima facie basis for the validity of this claim. But because of the significant
procedural and substantive objections asserted by the Applicant and Staff at the
preheating conference, the Board declined to decide any of these questions prior
to considering the written responses of the Applicant and Staff to the motion.
The Board denied the request for a temporary stay solely on the basis that
the Intervenor and interested States had not demonstrated irreparable injury, as
required by 10 C.F.R. § 2.788 (e) (2) (Te. 316). That ruling was without prejudice
to a ruling on the permanent injunctive request or even to whether irreparable
injury would have to be considered in ruling on the permanent injunction. The
only injury asserted was that our eventual consideration of alternatives, as sought
by the interested States and NECNP, would be prejudiced if most of the physical
work leading to the expansion in capacity had already been performed (Te. 266,
276). However, it appears that the Applicant has already purchased and paid for
the new racks (Te. 243). Moreover, any review of alternatives which we may be
called on to undertake will be carried out on the assumption that no expenditure
at all had been made with respect to any of the expansion alternatives - in
other words, all expenses for purchase and installation of the new racks are
at the risk of the Applicant. This is not to say that the Staff may ignore the
mandates of NEPA with impunity; it is only that, for temporary injunctive relief
to be granted prior to our decision on the merits, a strong showing of irreparable
injury must be ....:.... but has not bcen - made.
For the foregoing reasons, it is, this 12th day of July 1988, ORDERED:
1. The motion of the Commonwealth of Massachusetts, NECNP and the
State of Vermont for a temporary stay of License Amendment 104 is hereby
denied. without prejudice to our ruling on the request for a permanent injunction.
2. Further discovery, as set forth in ~ 2, supra, is hereby authorized.
3. The NRC Staff is hereby requested to provide us by August I, 1988,
with a status report on its preparation and schedule for release of its EA (or

46

other environmental review document, as applicable) for the entire spent fuel
pool expansion application.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 12th day of July 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

Docket No. 50-341

In the Matter of
DETROIT EDISON COMPANY
(Enrico Fermi Atomic Power Plant,
Unit 2)

July 28, 1988

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by the Honorable James Caldwell, the Honorable Steven Langdon, the
Honorable Herb Gray, and the Honorable Howard McCurdy, members of the
Canadian Parliament, concerning their request that the Fermi-2 nuclear reactor
not be allowed to operate.
VIOLATIONS AND CIVIL PENALTIES
Discrete violations at a nuclear facility do not give rise to a significant safety
concern so long as they have been cured or are being cured, and there has been
no overall breakdown in a licensee's programs that would raise legitimate doubt
about the safety of the facility. Although it is expected that licensees will pay
meticulous attention to, and achieve and maintain a high level of compliance
with, NRC requirements, it is recognized that errors may occur. What is most
significant is that violations, when identified, are properly assessed in terms of
understanding their significance and cause, and that necessary corrective actions
are taken to prevent their recurrence.
THE GENERAL ELECTRIC MARK I REACTOR
A petitioner's concerns regarding possible containment failure at a General
Electric Mark I reactor are misplaced because the estimated mean frequency
of core damage for this reactor is only 1 chance in 100,000 per year, and the
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probability of a large accident resulting in one or more early fatalities is only 1
in 1 million to 1 in 1 billion.
EXEMPTIONS FROM INERTING
It was not a safety concern for the NRC to grant an exemption to a boiling
water reactor from inerting primary containment during initial startup testing
since the potential for an accident was small while the plant was operating
at lower power levels. Moreover, it was important not to inert the reactor's
containment because of the need for startup testing and the need for personnel
to enter the containment during this testing for visual inspections.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
By Petition to the Director, Office of Nuclear Reactor Regulation, dated
February 4, 1988, pursuant to 10 C.F.R. § 2.206, the Honorable James Caldwell,
the Honorable Steven Langdon, the Honorable Herb Gray, and the Honorable
Howard McCurdy, members of the Canadian Parliament (petitioners), have
appealed the decision to allow Fermi-2 to go into full-power operation. The
Petitioners base this request upon information contained in a January 15, 1988
letter to Detroit Edison Company (Licensee) from Mr. A. Bert Davis, Regional
Administrator, Region III of the U.S. Nuclear Regulatory Commission (NRC),
and an attached Regulatory Assessment, authorizing Fermi-2 to operate at full
power. According to the Petitioners, these documents reveal the existence of a
number of deficiencies at the plant that should have prevented the NRC from
granting this authorization. The Petitioners also base this request on their
assertion that Fermi-2 should not be allowed to operate because of certain
deficiencies in the plant's design and certain past attempts by the Licensee to
withhold information from the NRC.
As specific relief, the Petitioners request: (1) that the January 15, 1988·
decision authorizing full-power operation be overturned; (2) that the license to
operate Fermi-2 be revoked; and (3) that the Licensee be required to prove, to
the satisfaction of both the NRC and the relevant Canadian authorities, that it is
absolutely safe to operate the plant and that such operation does not endanger
the health and safety of the people of Windsor and Essex County, Canada.
By letter dated March 16, 1988, I advised the Petitioners that the issues raised
in the Petition were under consideration and that the NRC would respond within
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a reasonable time. Rlr the reasons set forth below, I have determined that the
Petition should be denied.
DISCUSSION
A.

Background

Before assessing Petitioners' contentions, a review of the background of this
matter would be helpful. Detroit Edison Company, the Licensee for Fermi-2,
received a full-power operating license for Fermi-2 on July 15, 1985. This
license was granted without NRC knowledge of an out-of-sequence rod-pull
event that occurred under a lower-power license on July 2, 1985, and resulted
in the reactor going critical prematurely. Rlllowing disclosure of the event, the
NRC issued a Confirmatory Action Letter (CAL), dated July 19, 1985, to the
Licensee. This CAL, among other things, confirmed the Licensee's commitment
to obtain concurrence from NRC prior to exceeding 5% power.
In addition to the rOd-pull event, numerous Technical Specification and
procedural violations occurred at Fermi-2 between July 1, 1985, and October
IS, 1985. These violations, along with the out-of-sequence rod-pull event, were
described in an NRC inspection report for Fermi-2 (SO-341/8S040(DRP» dated
November 14, 1985. A total of $375,000 in civil penalties was assessed by the
NRC for these violations.
Because of the nature and magnitude of the Fermi-2 problems, the Licensee
was not allowed to resume operating the unit beyond 5% power. A 10
C.F.R. § 50.54(f) letter was issued on December 24, 1985, identifying the NRC's
concern and requesting that the Licensee evaluate and address management
weaknesses, develop a comprehensive plan to ensure the readiness of the
facility to restart, and identify the actions necessary to improve regulatory and
operational performance.
The Licensee responded to the § 50.S4(f) letter on January 29, 1986. Actions
taken by the Licensee included improving its operations and security plans,
changing management personnel and structure, and forming an Independent
Overview Committee (lOC). The NRC reviewed and found these corrective
actions to be acceptable. Additionally, hold points in the power ascension of
Fermi-2 at 20, SO, and 75% of full power were established which could not be
exceeded until the NRC had assessed Fermi's operations at each stage and found
them acceptable. To accomplish these assessments, an NRC Restart Team was
formed, led by a senior NRC manager. The IOC also independently assessed the
Licensee's ability to exceed these regulatory hold points. The power ascension
and assessments required almost 2112 years to complete. By letter of January
IS, 1988, Fermi-2 was released from the final hold point of 75% and allowed
to go to full power. This letter is the subject of the Petition.
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B.

The Petitioners' Concerns with the January 15, 1988 Letter and the
Attached Regulatory Assessment

Regional Administrator A. Bert Davis' January IS, 1988 letter authorizing the
Licensee to allow Fermi-2 to proceed beyond 75% power is based primarily on
the recommendations of a spccial NRC team of managers and technical experts
established to monitor the Licensee's initiatives and plant performance. This
team closely monitored the Licensee's performance during Fermi-2's operation
up to and through each hold point. As part of its decision of whether to release
the plant from the 75% power hold point, the team considered all known areas
of weakness. It then analyzed whether sufficient improvement had been made
or would be expected in these areas to support full-power operation. Input
for the Regional Administrator's decision to release the plant from the 75%
power hold point was also provided by the NRC's Office of Nuclear Reactor
Regulation and by Region III technical divisions. During this period, the IOC
also independently assessed the Licensee's performance.
The Restart Team's conclusions were listed in a detailed written assessment
(hereinafter referred to as the NRC Staff Assessment) which was included as
an attachment to the January IS, 1988 letter. The Restart Team concluded that
identified problems at the facility had either been resolved or sufficient progress
had been made in resolving them to allow Fermi-2 to be operated safely at full
power. It also noted that some areas still required improvement The January
IS, 1988 letter of Mr. Davis incorporated these same conclusions and also stated
that continued work and effort by the Licensee were required.
The Petitioners claim that these words of caution by the Restart Team and
Mr. Davis, advising the Licensee that improvement is required, are grounds
for their requested relief since they signify that the facility is not ready to be
operated. We do not agree, since the statements in question1 were intended
to encourage the Licensee to strive for excellence and to improve its past
performance. A challenge to achieve excellence is often given by the NRC
to licensees, and it was not intended to imply that the Licensee is not competent

lOne of Ihese statements relied upon by Ihe Petitioners is Mr. Davis' advice to \he Licensee \hat '"while your almost
tIuec months of continuous opcntion has shown a positive trend toward improved performance. and your overall
opcntion is considered acceptable. significant work and effort on your part is Itill required to bcc:ane a good
performer." The Petitioners also quoted a sutement by Mr. Davis thot. "attention to detail. good communications.
adherence to procedures and operational pcrl'ormance sundards. as well as a slow and cautious approach wilh
strong management oversight and tcsmworl< are requisites to continued successful performance." The Petitioners
claim Ihese sutements establish \hat Ihe Licensee lacks important attributes ncccssuy to operate a nuclear facility
and Ihat Ihe Licensee is not a "good pcrl'ormcr." However. Ihe Petitioners mischanc:tcrizc Ihcsc SUtements
since Ihey were not intended to convey that Ihe Licensee lacks Ihese attributes (i.e.. at!cntim to detail, good
communications. etc.); nlher. Ihe Licensee was being reminded. as might any licensee who is about to begin
full·power operation. Ihat Ihese are Ihe types of qualities necessuy to safely operate a nuclear facility. Similarly.
Ihe encouragement for Ihe Licensee to become a "good pcrl'onner" was not intended to mean thot \he Licensee
was incapable of operating Ihe facility IArely; it was merely a recommcndatim thot \he Liocnsec strive to be
better.
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to safely operate Fermi-2. If the NRC had believed that Fermi-2 could not be
safely operated, then the Licensee would have been ordered to shut down the
facility.
The Petitioners also claim that the NRC Staff Assessment reveals that there
are a number of problem areas2 remaining at the facility that should have
prevented the NRC from allowing it to be operated. As a basis for this claim,
the Petitioners have quoted from those portions of the report where deficiencies
were listed. Significantly, however, they have ignored those portions of the
report that explained that these deficiencies had either been corrected in whole
or at least sufficiently to allow the facility to operate safely at full power. By
ignoring the corrective measures that were taken, they have failed to provide
any basis to suggest that the facility cannot be safely operated. Under these
circumstances, no basis has been provided for the relief the Petitioners seek.
The Petitioners' underlying basis for their request to shut down Fermi-2
appears to be that nuclear plants with identified problems should not be allowed
to operate. However, although it is expected that licensees will pay meticulous
attention to, and achieve and maintain a high level of compliance with, NRC
requirements, it is recognized that errors may occur. What is most significant is
that violations, when identified, are properly assessed in terms of understanding
their significance and cause, and that necessary corrective actions are taken to
prevent their recurrence. Discrete violations at a nuclear facility do not give
rise to a significant safety concern so long as they have been cured or are being
cured, and there has been no overall breakdown in a licensee's programs that
would raise legitimate doubt about the safety of the facility. See Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), 00-85-11, 22 NRC
149,161 n.7 (1985); Arizona Public Service Co. (Palo Verde Nuclear Generating
Station, Unit 2), 00-86-8, 24 NRC lSI, 166 (1986). In the case of Fermi-2,
after deficiencies and programmatic breakdowns were identified in 1985, the
NRC Staff ensured safe operation by requiring the facility to operate at reduced
power levels until the problems were sufficiently addressed. A special team
was assigned to monitor the Licensee's initiatives to resolve these problems
and the plant's performance. Only after this team, the Region, and the Office

2 According to the Petitioners, these alleged problem areas, IS listed in the NRC Staff Assessment, include: the
adequacy of the T-C-3 testing of the feedwater system; the unexpected Vl'bntion of the rebeater tank emergency
cInin line; the need for repain and replacement of puts following the plant acnm of December 31, 1987; the
cmcern for main steam line and RIIR head spny piping vibntion; the failure to have lite-specific loop accuracy
cs1cu1ations to justify the perl'onnance of instruments during hmh accident conditions; the failure to have the
aafety panmeter display aystem fully opcntiona1; the higher-than-normal number of events that occwrcd aince
the last assessment; an increase in the corrective maintenance backlog; the failure to cmduct culy review sessions
of the Control Room Evaluation Prognm; ,event NRC enforcement matters that had not yet been fully resolved;
the failure to have a final emergency response plan in place for all of Windsor and Essex Counties; cmcems with
the Licenscc', prognm to improve Technical Specifications; and a failure of the Licensee', testing prognm to
verity fcedwater control
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of Nuclear Reactor Regulation were satisfied that these problems were being
properly addressed was Fermi-2 allowed to operate at full power.
In reaching its decision to release Fermi-2 from the 75% power hold point,
the NRC considered in detail the items now cited by the Petitioners from the
January IS, 1988 letter and attached NRC Staff Assessment. The NRC also
carefully weighed many of these same issues in allowing Fermi-2 to proceed
past the hold points for power ascension that had been previously set. The
Petitioners have not produced any facts to undermine these findings. Under
these circumstances, I conclude that the issues cited by the Petitioners with
respect to the January IS, 1988 letter and the NRC Staff Assessment do not
provide a basis for granting the requested relief.
C.

Other Concerns Raised by the Petitioners

In addition to their concerns arising out of the January IS, 1988 letter and the
NRC Staff Assessment, the Petitioners have identified the following additional
problems concerning Fermi-2.

1.

The General Electric Mark I Reactor

The Petitioners claim that certain NRC research establishes that the General
Electric Mark I reactor, which is the design for Fermi-2, is an old and inherently
risky reactor design whose containment will fail in 90% of severe-accident
scenarios.
The Petitioners' concerns are based on information contained in Draft
NUREG-1l50, ''Reactor Risk Reference Document" (February 1987). which
is a recent NRC draft analysis of different reactor designs.
The evaluation of severe-accident vulnerability involves three distinct evaluations: first, the probability of an accident involving core damage; second, the
likelihood of containment failure; and, third, an assessment of the radiological
consequences and public doses resulting from the accident. All three issues must
be considered in making a determination on the magnitude of severe-accident
risk and what actions should prudently be taken to reduce those risks.
The studies that have been conducted emphasize that the results inherently
possess large uncertainties. The draft results of NUREG-1150 present the most
recent program, whose intent is to accurately reflect the severe-accident risk at
a number of U.S. nuclear power plants, and also to properly reflect the areas
of uncertainty. That study included an evaluation for Peach Bottom, a plant
quite similar to Fermi in reactor design and containment. The study presented
the estimated mean frequency of core damage to be approximately 1 chance in
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100,000 per year of operation. Another comprehensive risk study conducted for
the Limerick plant estimated a mean core damage probability of 1 in 10,000.
These results are consistent with NRC's belief that core-melt accidents are
very unlikely. Draft NUREG-1150 also investigated the probability of early
containment failure following a core melt. This study concluded that our
ability to accurately predict the response of a Mark I containment was limited
for situations where it was subjected to the harsh temperature and pressure
conditions following a core-melt accident. As stated earlier, the report indicated
that containment failure probability (for these extremely unlikely events) could
likely range from 10 to 90%.
These uncertainties are currently the subject of research efforts to better
predict the behavior of containments during severe accidents, so that a more
complete risk perspective can be assembled for guiding our regulatory activities.
However, it is important that these uncertainties be properly characterized. They
are not identified deficiencies in the BWR Mark I containments, which have
been demonstrated to satisfy their design performance requirements. Rather,
these uncertainties are areas that guide our research investigations, whose goals
are to provide improved understanding of very unlikely risk situations at nuclear
power facilities.· Results from these studies (including high containment-failure
probabilities) also allow us to calculate public risk estimates assuming that one
element of the three that go into a risk assessment (containment failure) is less
favorable.
Even allowing the large uncertainties that result in a high upper value for
containment failure, the NUREG-1150 study estimated that the probability of
a large reactor accident that results in one or more early fatalities ranged from
1 in 1 million to 1 in 1 billion. Given a severe accident, the probabilities of
very high radiation exposure and the distances over which they would occur
were also estimated to be reasonably small. The risk levels for Fermi would of
course depend on its actual core-melt probability, containment behavior, the local
demography, and could vary somewhat from the results presented in NUREG1150. The results of this and related studies do, however, support our overall
conclusion of low severe-accident risk at the Fermi plant. One contributing
factor is that the massive reactor containment structures may retain considerable
radioactive material following a core melt even if its pressure boundary is failed.
In this regard, containment failures include cracks or other phenomena that result
in loss of pressure integrity that can result in leaks but should hot be viewed soley
as catastrophic failure of the containment structure. Plateout and deposition of
material within containments, even though there may be leakage, also increase
the time available to implement effective evacuation activities.
While we believe that severe-accident risks are low at operating nuclear
plants, our goal is to pursue additional activities to achieve even lower levels
of public risk. To assure that our risk conclusions are applicable to all oper-
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ating units, a number of programs are going forward to assess severe-accident
likelihood and consequences. These programs include plant-specific studies to
determine any severe-accident vulnerabilities, both from the perspective of accident frequencies and from containment performance following a core melt.
Any problems will be dealt with if identified. This program is known as the
individual plant examination (IPE) program which is expected to commence
later this year. These and related programs will be conducted to provide further
assessments of severe accidents on a plant-specific basis, so that appropriately
low risk levels can be maintained.

2.

The Exemption from 1nerting

The Petitioners also contend that Fermi-2 is unsafe because of the exemption
it has received from the general rule requiring the inerting of the primary
containment system with nitrogen. According to the Petitioners, this exemption
endangers the surrounding area by increasing the risk for an accident at the
reactor.
At the outset, it should be noted that the inerting exemption is no longer
operative and the facility is now required to be inerted in accordance with its
technical specifications. Nevertheless, in addressing this contention, a brief
technical explanation of this subject is helpful. The purpose of inerting is to
limit the possibility of post-accident hydrogen explosions inside the primary
containment. To prevent such explosions, the containments of bOiling water
reactors (BWRs) are normally inerted during operation. However, there is an
exception to this general rule, which has been granted to Fermi·2 and almost all
other recently licensed BWRs, that allows reactor licensees limited exemptions
from inerting during initial operation so that they can perform startup testing.
These exemptions arc limited to the end of startup testing or 120 effective
full-power days, whichever occurs first. Startup tests are important since they
ensure that the nuclear facility's systems function as designed and that problems
identified during the testing are corrected. It is best that the reactor's containment
not be inerted during certain tests so that personnel can enter it for visual
inspections. The potential for an accident and subsequent hydrogen explosion
during startup testing is small because the plant generally operates at lower
power levels and experiences several startups and shutdowns during this period
which decrease the potential buildup of fission products.
Because of the need for startup testing and the small degree of risk of
explosion during this testing, the decision to allow Fermi-2 and other BWRs
limited exemptions from inerting was fully justified. Upon expiration of this
exemption, Fermi-2 was inertcd in accordance with the requirements of the
technical specifications governing the operation of the facility.
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3.

The Alleged Inadequate Infrastructures

The Petitioners claim that there have been "continual discoveries of inadequate infrastructure included in the construction of the reactor" that have resulted
in continuing accidents and problems at the plant.
Although it is not entirely clear what the Petitioners mean by their use
of the word "infrastructure," I disagree with this characterization if they are
implying that the design of Fermi-2 is deficient. The NRC has found that the
design of this unit meets our regulations. Nevertheless, I acknowledge that
there have been deficiencies in the implementation of this design into the asbuilt features of the plant and the plant's technical specifications and operating
procedures. Many of the Fermi·2 operational problems were caused by these
deficiencies. However, as discussed above, these deficiencies, and the Licensee's
resolution of them, were taken into account during the NRC's detailed regulatory
assessment following its Confirmatory Action Letter of July 19, 1985. Based
upon this assessment, the NRC Staff determined that these deficiencies had been
adequately resolved or were in the process of being resolved in a time frame
and manner acceptable to support NRC's release from each hold point.
For these reasons, to the extent that Fermi-2 may have had an "infrastructure"
problem, the Petitioners' concern is not valid since remedial action has already
been taken.

4.

The Large Number of Violations at Ferml·2 and the Withholding of
Information from the NRC

The Petitioners also claim that Fermi·2 has one of the highest levels of
"fines" for breaches of NRC regulations of any nuclear reactor in the United
States, and that one of these violations, which involved the Licensee withholding
information about the facility reaching criticality just before it was issued an
opemting license in 1985, is grounds for now revoking this license.
Although Fermi·2 has experienced a large number of violations compared to
other reactors, the NRC has devoted considerable regulatory oversight to Fermi2 to assure that the problems causing these violations have been adequately
addressed. Regulatory actions taken by this Agency have included issuance
of the July 19, 1985 Confirmatory Action Letter and the December 24, 1985,
§ 50.54(f) letter, discussed above. In addition, civil penalties have been levied
to emphasize the seriousness of the violations and the need for the Licensee
to improve its operations. The Licensee's initiatives, designed to rectify these
problems, have included significant management and organizational changes, and
numerous improvement programs focused on improving personnel and hardware
performance.
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These improvements and regulatory actions have provided reasonable assurance to the NRC that the problems causing these violations are being properly
addressed and that the present operation of Fermi-2 at full power is justified.
The NRC will continue to closely monitor the operation of Fermi-2 in the future. The information-withholding incident in 1985, which the Petitioners claim
constitutes a basis for withdrawing the facility's operating license, was acted
upon by the NRC in 1985 by the imposition of substantial civil monetary penalties on the Licensee and not allowing the facility to operate beyond 5% power.
(See Discussion, § A, supra.) There is no new information that would provide a
reasonable basis for now reopening the question of whether additional penalties
should be assessed for this past violation.

5.

The Licensee's SAFETEAM Program

The Petitioners further claim that the Licensee's SAFE1EAM program "holds
back information from the NRC." However, they have offered no facts to
substantiate their claim, and there have been no problems or occurrences at
the facility to indicate that the SAFE1EAM program has inhibited or restricted
employee communication with the NRC.
SAFE1EAM is a voluntary program not required by the NRC, established
by the Licensee in 1983, to assist plant managers in the early identification of
errors or omissions during the construction and operation of the plant. The
program provides an opportunity for site workers, in confidence, to express to a
select group of Licensee's representatives concerns that may not be recognized
or effectively responded to through normal channels of communication within
the Licensee organization. Past NRC inspections and investigations have
indicated that issues brought into the SAFE1EAM program have been addressed.
Although the NRC identified certain programmatic weaknesses, safety-related
concerns were found to have been properly addressed by the Licensee.l
The Licensee's SAFE1EAM program does not interfere with its employees'
rights to report safety-related matters to the NRC. Employees at the facility
are still encouraged to report safety-related problems directly to the NRC by
notices that the Licensee has visibly posted on site. In these notices, employees
are alerted of their right to contact the NRC and advised that their confidentiality
will be maintained in the event such contacts are made.
Under these circumstances, I conclude that Petitioners' contention regarding
SAFETEAM lacks merit.

3 'The =11.5 of these NRC inspection findings Ire documented in NRC Inspection RepoI1 Nos. S(}'341/85029 Illd
5(}'341/8S037, dated July 26.1985, Illd October 25,1985, respectively.
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CONCLUSION
The deficiencies at Fermi-2 identified by the Petitioners as issues in their
Petition were all well known to the NRC and were previously considered in our
regulatory decisions. Civil penalties were imposed and a Confirmatory Action
letter and a § 50.54(0 letter were issued to ensure that these deficiencies were
adequately addressed. To ensure the safe operation of Fermi-2, this facility was
not allowed to operate at full power for over a 2-year period until adequate
assurances had been received that these deficiencies were adequately addressed.
The NRC's January IS, 1988 letter allowing full-power operation was thus fully
justified.
For these and the other reasons discussed above, I find no basis for taking
the actions requested by the Petitioners. Accordingly, the Petitioners' requests
pursuant to 10 C.F.R. § 2.206 are denied.
As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed
with the Secretary.
FOR TIIE NUCLEAR

REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 28th day of July 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS
Victor J. Stello, Jr., Executive Director for Operations

Docket No. PRM 50-47

In the Matter of

QUALITY TECHNOLOGY COMPANY

July 11, 1988

The Nuclear Regulatory Commission (NRC) is denying a petition for rulemaking (PRM-S0-47) filed by Mr. Owen L. Thero, President of Quality Technology Company. The petition is being denied because (1) the existing regulations
provide adequate assurance that safety-related concerns are being reported; (2)
the proposed additional regulation would not substantially increase the overall
protection of the public health and safety; and (3) the need for the proposed rule
is not otherwise demonstrated by the information provided.
The Petitioner requested that NRC require all utilities involved in a nuclear
program to (1) report all identified concerns relating to wrongdoing activities
to the Office of Investigation and (2) maintain a nationwide employee concern
program. Wrongdoing activities are not specifically defined by the Petitioner but
are assumed to be criminal-type activities. Examples might include use of drugs
or alcohol on the job and the falsification of documents or records. The NRC
has carefully considered the issues raised in the petition and has taken them into
account in reaching a decision on the areas that fall within its jurisdiction.
NRC:

RULEMAKING AUTHORITY

In contemplating the addition of new regulations, NRC must ask if the new
regulations are required to provide adequate protection of the public health
and safety. The next level of questioning is: Will the proposed rule result in
enhanced health and safety or an improved plant operation? Finally, what is
the cost of the new regulation versus the benefits to be derived? This applies
to the licensee as well as NRC. Before considering the implementation of a
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mandatory program on all nuclear power plants in the United States, a definitive
basis should be established to show that such a requirement is in fact needed.

PERSONNEL:

NUCLEAR POWER PLANT (FITNESS FOR DUTy)

The objective of the proposed fitness-for-duty rule is to provide for the public
health and safety by eliminating access to protected areas at nuclear power plants
by personnel who are judged to be unfit for duty. Personnel considered unfit
for duty are those who are under the influence of any substance, legal or megal,
or mentally or physically impaired from any cause that in any way affects their
ability to safely and competently perform their duties. Employee assistance
programs would be available for rehabilitation.

SAFETY·RELATED MATTERS:

REPORTING REQIDREMENTS

Although there are no regulations currently in effect regarding specific
reporting of identified concerns related to wrongdoing activities (assumed to
be criminal activities such as use of drugs or alcohol on the job and fabrication
of documents or records) there are several regulations in effect concerning
the reporting of safety-related matters. These regulations are found in: 10
C.F.R. Part 21 (reporting of defects and noncompliance); 10 C.F.R. § 50.55(e);
10 C.F.R. § 50.7; 10 C.F.R. § 50.72; 10 C.F.R. § 50.73; Appendix B to 10
C.F.R. Part 50, criteria 15 and 16; 10 C.F.R. § 70.52; and 10 C.F.R. § 73.71.

SAFETY·RELATED MATTERS:

REPORTING REQIDREMENTS

The regulations concerning the reporting of safety-related matters have
been promulgated by NRC with the intention of identifying deficiencies and
noncompliances that either reduce or have the potential to reduce the degree
of protection afforded to public health and safety or the environment It is
not NRC's intention to receive all employee nonsafety-related concerns. The
management of the utilities has certain responsibilities relative to employee
concerns and as long as the concerns do not affect safety, they should remain the
responsibility of utility management. If the utility management is not responsive
or if there is concern with retaliation, there are adequate alternative means to
bring matters of health and safety concern to the NRC for resolution.

SAFETY·RELATED MATTERS:

REPORTING REQIDREMENTS

The present regulations set up a rather extensive system of reporting requirements that licensees are required to follow. The regulatory system is designed
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to provide a framework to ensure that events that are significant to the safe
operation of nuclear power plants are reported to NRC so that the appropriate corrective action can be taken. In cases where employee concerns have
not been resolved to the employee's satisfaction, there are means available for
discussing their concerns with NRC. To date, nonsafety-related concerns have
essentially been the responsibility of licensee management. If licensee management demonstrates that it is unwilling or unable to handle such concerns, and
NRC determines that these concerns are a problem at more than a few isolated
plants, then NRC can consider taking a more direct action. Until then, licensee
management should be given the opportunity to address the matter.
LICENSEE EMPLOYEES:
OF CONCERNS

INVESTIGATION AND CORRECTION

Good management practices by the utilities and the existing regulatory
structure together provide reasonable assurance that valid problems identified
by employees will be investigated and corrected.
LICENSEE EMPLOYEES:
OF CONCERNS

IDENTIFICATION AND RESOLUTION

Employees who wish to provide information or who have concerns have two
options available to them. They may discuss the particular concern with their
supervisor or plant management. If they cannot obtain satisfactory resolution
or if they do not desire to use this avenue, they can take the concern directly
to the NRC. NRC has maintained a policy that allows licensee employees to
bring concerns to its attention. This can be done either verbally or in writing
and can be done through the resident inspector, regional personnel, or NRC
Headquarters personnel. This option may afford the individual confidentiality.
LICENSEE EMPLOYEES:
OF CONCERNS

IDENTIFICATION AND RESOLUTION

The main purpose of an employee concern program is to provide a forum
in which to resolve employee concerns about the safety of a nuclear plant.
Several utilities have established such programs, on a voluntary basis, some at
a considerable expenditure of resources to assure that all employee concerns
are investigated and resolved. Many of these programs have continued into the
operation phases of a plant'S existence. There is no question that these programs
can and will identify employee concerns. Such concerns might surface through
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.some other mechanism such as a good quality assurance program, the normal
employer-employee working relationship, or by reporting to the NRC.

DENIAL OF PETITION FOR RULEMAKING
I.

THE PETITION

In a letter dated October 27, 1986, Mr. Owen L. Thero, President of Quality
Technology Company (QTC) filed with the NRC a petition for rulemaking. The
Petitioner requested that NRC expand the scope of its regulations so that all
utilities involved in a nuclear program (1) report all identified concerns relating
to wrongdoing activities to the Office of Investigation, much along the same
lines as is required to report nuclear-safety-related issues, and (2) maintain a
nationwide employee concern program incorporating the applicable facets of the
Employee Response Team recently conducted at the Tennessee Valley Authority
Watts Bar facility.

n.

BASIS FOR REQUEST

The Petitioner (QTC) bases the petition on its experience gained from
involvement in employee concern programs at several utilities, most recently
the TVA Watts Bar facility. This involvement included the collection, collation,
and investigation of safety concerns. As a result of this experience, the
Petitioner states that it had been in the unique position to observe the program's
effectiveness from both the perspective of management and the perspective of
the employee. The Petitioner contends that because of this unique vantage point
and experience, it has observed that employees engaged in the construction or
operation of a nuclear facility have the most accurate and insightful information
about safety-related issues. The Petitioner claims that several thousand nuclearsafety-related concerns and several hundred wrongdoing activities have been
identified through the efforts of the employee concern programs conducted by
QTC at Watts Bar and other facilities, which otherwise would not have surfaced.
QTC believes that without resolution of employee-identified safety-related
concerns, the potential exists for costly hardware failures or potential danger to
the employees of nuclear facilities or the general public.
The Petitioner further believes that the disposition of wrongdoing activities by
the licensee is not clear, and in its experience the licensee has not allowed QTC
to investigate reported wrongdoing issues nor has the licensee willingly reported
such activities to the NRC or to the Department of Justice. QTC also claims
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that licensees have no effective corrective action mechanism to investigate or
resolve wrongdoing issues; therefore. a corrective action mechanism is needed.
The Petitioner concludes that the sheer number of identified concerns along
with the very high rate of substantiation (greater than 50%) more than justifies
the need for a nationwide employee concern program to be authorized and
defined by law.

m.

PUBLIC COMMENTS ON THE PETITION

A notice of filing of the petition for rulemalcing was published in the Federal
Register on January 12. 1987 (52 Fed. Reg. 12(0) and included the full text of
the proposal. Interested persons were invited to submit written comments. The
comment period was subsequently extended 60 days to provide sufficient time for
public comments. In response to the invitation in the Federal Register soliciting
comments on the petition for rulemaking. a total of thirty-four letters was
received. These letters came from individuals. law firms. public interest groups.
utilities. and other companies that manage nuclear plants. Five comments
favored the petition and twenty-six comments were opposed to the petition. One
comment requested an extension of the comment period to allow more time to
respond. One comment favored the thrust of the proposal. but recommended
that it be held in abeyance pending congressional action on some proposed
Inspector General bills. The remaining comment by a Congressman favored the
first part of the petition (i.e.• report all identified concerns related to wrongdoing
activities) but could not support the second part (establish an employee concern
program) if there were not attendant requirements as to how the program would
be operated in order to guarantee its integrity. For the purpose of summarizing.
this split comment was considered as a favorable response. Hence. there were
seven comments (21%) favoring the petition and twenty-six comments (79%)
opposed. The seven comments favoring the petition came from two sources.
Three comments· were from individual citizens. three from public interest groups.
and one from a Congressman. A summary of the significant comments in favor
of the proposal are highlighted below.
A rule promulgated in response to the petition would:
Provide a safe. confidential means for information to be volunteered
by employees with'no fear of reprisal.
Be conducive to the identification of personnel who are using drugs
or alcohol.
Define wrongdoing activities to include nonnuclear and nonutility
business. e.g.• drug sales and bookmaking.
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Require licensees and holders of construction permits to report allegations of management wrongdoing or evidence bearing on the character and/or suitability of management.
The twenty-six comments opposed to the petition included twenty-four from
utilities or companies that run utilities, one from a company (SYNDECO) that is
a subsidiary of Detroit Edison Company, and the remaining comment was from
the Atomic Industrial Forum. A summary of the significant comments opposing
the petition are highlighted below:
The petition may be motivated by self-interest on the part of the
Petitioner (not considered).
Current regulations are adequate to ensure that safety problems are
reported.
Utilities' experience with employee concern programs does not support the Petitioner's claim that the rate of substantiation is greater
than 50%.
No evidence was presented to show that public safety would be
significantly enhanced as a result of the proposed rule.
Various utilities indicated that they were not aware of any industry
problems regarding licensee treatment of employee concerns.
Several employee concern programs voluntarily set up by utilities
currently exist.
No factual need was provided for the proposed rule.
Mandatory employee concern programs could reduce the effectiveness of industry's voluntary programs by reducing management flexibility, and safety-related matters could go unreported.
Current utility experience does not justify the imposition of additional
regulatory reporting requirements.
One of the public comments raised an issue that was not raised by the
Petitioner. The issue is: Provide a safe, confidential means for information
to be provided by employees with no fear of reprisal. Employees who wish
to provide information or who have concerns have two options available to
them. They may discuss the particular concern with their supervisor or plant
management. If they cannot obtain satisfactory resolution or if they do not
desire to use this avenue, they can take the concern directly to the NRC. NRC
has maintained a policy that allows licensee employees to bring concerns to its
attention. This can be done either verbally or in writing and can be done through
the resident inspector, regional personnel, or NRC Headquarters personnel. This
option may afford the individual confidentiality.
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IV.

STAFF ACTION ON THE PETITION

The proposed petition was published in the Federtil Register in January
1987. The comment period was extended (thru mid-May) in order to provide
sufficient time for public comments. The resumption of action on the petition
was delayed for approximately 6 months because of the NRC reorganization and
the subsequent realignment of duties and responsibilities, and the prioritization
of ongoing work. Action on the petition resumed in mid-November of 1987.

V.

REASONS FOR DENIAL

The NRC has considered the petition, the public comments received, and
the current regulatory structure. After consideration of the above, NRC has
concluded that the Petitioner's request should be denied. The discussion that
follows addresses the various allegations contained in the petition and the NRC
response to each of these allegations.

1.

Allegation

Several thousand nuclear-safety-related concerns and several hundred wrongdoing activities have been identified through the efforts of the employee concern
programs that QTC has either conducted or been associated with at several nuclear facilities, which otherwise would not have surfaced.

Response
The main purpose of an employee concern program is to provide a forum
in which to resolve employee concerns about the safety of a nuclear plant.
Several utilities have established such programs, on a voluntary basis, some at
a considerable expenditure of resources to ensure that all employee concerns
are investigated and resolved. Many of these programs have continued into
the operational phases of a plant's existence. There is no question that these
programs can and will identify employee concerns. But no evidence was
presented that these concerns would not have surfaced thrQugh some other
mechanism such as a good quality assurance program, the normal employeremployee working relationship, or by reporting to the NRC. Although a large
number of specific concern files from Watts Bar are in the possession of NRC,
the information contained in these files is very cryptic and generally does not
contain specific technical detail to support the assertions by the Petitioner.
Additionally, no specific documentation concerning the rate of substantiation
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at Watts Bar or other units has been provided by the Petitioner to support the
assertions.

2.

Allegation

Unresolved nuclear-safety-related concerns could have surfaced through a series of costly hardware failures and/or potential endangerment of the employees
and the general public if allowed to go into operation uncorrected.
Response

In response to this assertion, one of the commenters (an engineering firm)
felt strongly that there are very few engineering decisions made that are
totally conclusive. Instead, considerable expertise and judgment go into the
determination of most requirements of this type. The commenter stated that
management makes decisions based on analysis and opinions. Experience has
shown that very few, if any, employee concerns actually require hardware
changes and very few of the hardware changes materially improve safety. No
documented evidence of any type has been provided by the Petitioner to support
this assertion.

3.

Allegation

The disposition of wrongdoing activities by licensee is not clear. In our
experience, the licensee has not allowed us to investigate wrongdoing issues
reported. Neither has it been willing to report these activities to the NRC or to
the Department of Justice. It has no effective corrective action mechanism to
investigate or resolve wrongdoing issues. These issues fall into a "black hole."
Response

In contemplating the addition of new regulations, NRC must ask if the new
regulations are required to provide adequate protection of the public health
and safety. The next level of questioning is: Will the proposed rule result in
enhanced health and safety or an improved plant operation? Finally, what is the
cost of the new regulation versus the benefits to be derived? This applies to
the licensee as well as NRC. The present regulations set up a rather extensive
system of reporting requirements that licensees are required to follow. The
regulatory system is designed to provide a framework to ensure that events that
are significant to the safe operation of nuclear power plants are reported to NRC
so that the appropriate corrective action can be taken. In cases where employee
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concerns have not been resolved to the employees' satisfaction, there are means
available for discussing their concerns with NRC. To date, nonsafety-related
concerns have essentially been the responsibility of licensee management If
licensee management demonstrates that it is unwilIing or unable to handle such
concerns, and NRC determines that these concerns are a problem at more than
a few isolated plants, then NRC can consider taking a more direct action. Until
then, licensee management should be given the opportunity to address the matter.
The Petitioner has not provided any factual evidence to show that a problem
exists at any plant as alleged in the proposal.

4.

Allegation

The sheer numbers of concerns identified along with the very high rate of
substantiation (greater than 50%) more than justifies the need for a nationwide
employee concern program to be authorized and defined by law.

Response
The Petitioner's assertion appears to be based on experience gained primarily
at TVA's Watts Bar facility. Before considering the implementation of a
mandatory program on all nuclear power plants in the United States, a definitive
basis should be established to show that such a requirement is in fact needed.
As noted in reason #1 on page 9, the Petitioner has provided no evidence or
specific documentation other than its stated experience at one facility to support
its assertion. With respect to experience with substantiation rates, three of the
commenters stated that their experience does not support a substantiation rate
in excess of 50%. In fact, their experience reflects a substantiation rate that
is significantly less than 50%. The information provided is not sufficient to
establish that a problem exists in the "industry" and that a rulemaking is needed
to solve the problem.
In addition to reviewing the assertions of the Petitioner and the comments
from the public, the petition was also examined in light of the existing regulatory
structure. Although there are no regulations currently in effect regarding specific
reporting of identified concerns related to wrongdoing activities as raised by the
Petitioner, there are several regulations in effect concerning the reporting of
safety-related matters. These regulations are briefly listed below.
Part 21 of 10 C.P.R. requires reporting of defects and noncompliance.
Section S0.55(e) requires holders of construction permits to notify
NRC regarding deficiencies in design or construction, which could
adversely affect safety.
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Section 50.7 prohibits licensees from discriminating against employees engaging in certain protected activities including providing information to the Commission regarding violations.
Section 50.72 requires the notification of NRC regarding various
classes of emergency and nonemergency events.
Section 50.73 requires the notification of NRC of specific events
reportable via the Licensee Event Report program.
Appendix B to 10 C.F.R. Part 50, criteria IS and 16, requires the
licensees to document defects and take the appropriate corrective
action including defects brought to the attention of the licensee by
employees.
Section 70.52 requires the licensees to report on accidental criticality
or loss or theft of special nuclear material.
Section 73.71 requires the licensees to report on unaccounted-for shipments, suspected thefts, unlawful diversion, radiological sabotage, or
other events that significantly threaten safeguards.
In addition to the above regulations, the NRC is presently preparing a
proposed rule concerning fitness for duty at nuclear power plants which is
expected to be published for public comment in June or July 1988. The objective
of the fitness-for-duty rule is to provide for the public health and safety by
eliminating access to protected areas at nuclear power plants by personnel who
are judged to be unfit for duty. Personnel considered unfit for duty are those
who are under the influence of any substance, legal or illegal, or mentally or
physically impaired from any cause that in any way affects their ability to safely
and competently perform their duties. Employee assistance programs would be
available for rehabilitation.
The regulations cited above have been promulgated by NRC with the intention
of identifying deficiencies and noncompliances that either reduce or have the
potential to reduce the degree of protection afforded to public health and safety
or the environment It is not NRC's intention to receive all employee nonsafetyrelated concerns. The management of the utilities has certain responsibilities
relative to employee concerns, and as long as the concerns do not affect safety,
they should remain the responsibility of utility management If the utility
management is not responsive or if there is concern with retaliation, there are
adequate alternative means to bring matters of health and safety concern to the
NRC for resolution, as discussed in this notice.
It appears that good management practices by the utilities and the existing
regulatory structure together provide a reasonable assurance that valid problems
identified by employees will be investigated and corrected. In light of the above,
no additional action is required at this time.
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Because each of the issues raised in the petition has been substantially
and resolved, the NRC has denied the petition.

addresse~

fur the Nuclear Regulatory
Commission
Victor Stello, Jr.
Executive Director for
Operations
Dated at Rockville, Maryland,
this 11th day ofJuly 1988.
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CU-88-5

Cite as 28 NRC 73 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Kenneth M. Carr
Kenneth C. Rogers

In the Matter of

Docket No. 55-60402

DAVIDW. HELD
(Senior Reactor Operator License
for Beaver Valley Power Station,
Unit 1)

August 8,1988

The Commission holds that under the particular circumstances of the case,
the interests of justice and administrative economy warrant a hearing on an
operator's claim that he was improperly found to have failed the simulator
portion of his senior reactor operator examination.

ORDER
Upon consideration of the January 11, 1988 (LBP-88-1B, 27 NRC 29), and
February 2, 1988 (LBP-88-3A, 27 NRC 233) decisions of the Administrative
Judge and the filings of the parties, the Commission has determined that the
interests of justice and administrative economy would be served, under the
particular circumstances of this case, by allowing the case to proceed to a hearing
at this time. We note in particular the fact that Mr. Held continues to work in
the Beaver Valley nuclear group for a company that has made clear its intent
to pursue dual licensing of supervisory personnel at Beaver Valley. We note as
well that the NRC Staff was aware, even before the issuance of the August 7,
1987 Commission order (unpublished) authorizing the hearing on the denial of
Mr. Held's Unit 1 license, that he had since obtained a senior reactor operator's
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license for Unit 2. If it was the Staff's position that by applying for a Unit
2 license (and attaching a certification of need from his employer), Mr. Held
had in effect waived his right to contest the denial of his Unit 1 license, it
should have communicated that position to Mr. Held and to the Administrative
Judge in a more timely manner. Accordingly, the case is remanded to the
Administrative Judge for proceedings consistent with this order, on the specifiC
issue of whether Mr. Held should have been found to have passed or failed the
simulator examination. The additional views of Chairman Zech are attached.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 8th day of August 1988.

ADDmONAL VIEWS OF CHAIRMAN ZECH
While I concur in the proposed order, I encourage the Staff to offer Mr. Held
the option of having the results of the disputed test expunged from his records
without going through a hearing. I question the meaningfulness of a hearing 2
years after the simulator exam when memories of the exam itself may have faded.
Rather than conduct a hearing where the result may be that adequate information
is not available to determine whether or not the individual has passed or failed
the exam, I believe it is appropriate to offer Mr. Held the alternative of removing
the exam results from his records. However, if he still desires a hearing on this
issue I believe, as stated in the above order, that he should be allowed to have
that hearing.
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Cite as 28 NRC 75 (1988)

CU-B8-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Kenneth M. Carr
Kenneth C. Rogers

Docket No. MISC-B7-1

In the Matter of
STATE OF ILLINOIS
(Section 274 Agreement)

August 5, 1988

The Commission considers factual and legal issues concerning the distribution of regulatory jurisdiction over certain radiologically contaminated materials
at or near the Kerr-McGee Chemical Corporation's West Chicago Rare Earths
Facility and concludes that the contaminated materials in Kress Creek and the
West Branch of the DuPage River remain in the Commission's jurisdiction, but
that jurisdiction over the other contaminated materials at certain other locations
belongs to lllinois.

ATOMIC ENERGY ACT: SECTION He(2) - DEF1NITION OF
BYPRODUCT MATERIAL
In a situation where two separate piles of radioactive wastes at the same site
are virtually identical in content and pose the same health hazards, one pile can
be "source material" under § lIz of the Atomic Energy Act, 42 U.S.C. § 2014z,
while the other, because of a different history, is "by-product material" under
§ lle(2) of the Atomic Energy Act, 42 U.S.C. § 20l4e(2). Section lle(2)
requires the fact-finder to determine the primary purpose behind the processing
that led to the wastes, and to search for a purpose that is primary not just because
no processing would have taken place without it
The Commission determines that one of the two piles is § lle(2) byproduct
material, because all the thorium was removed from it and sold, mostly for
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ABC use. but while all the rare earths were removed, only part were sold. The
thorium content of the ore appears to have been both a necessary and a sufficient
reason for the processing to have taken place. Therefore, the ore was, in the
words of § Ile(2), "processed primarily for its source material content"
NRC: LIMITS OF SCOPE OF COMMISSION AUTHORITY OVER
DUE PROCESS IN SECTION 274 AGREEMENT STATES

The Commission simply does not have the authority to disqualify, on grounds
of prejudgment of issues, an officer of another government, let alone disqualify an entire agency of another government The licensee's recourse against
prejudgment by a state officer lies in state. not Commission, law. The Commission's authority over due process in Agreement States is limited to determining
that such recourse in fact exists. The Commission cannot judge whether particular incumbents in state regulatory offices will make such recourse necessary.
NUCLEAR WASTE POllCY ACT: ROLE OF AGREEMENT STATES
IN REGULATING SPECIAL SITES UNDER SECTION ISI(c)

The silence of § ISI(c) of the Nuclear Waste Policy Act on Agreement
States' role in regulating "special sites" does not bar a state from having such
a role. Rather, it permits states to regulate a special site prior to its transfer
to the Secretary of Energy, provided, however, that the Commission retains the
authority to determine that all applicable requirements have been met prior to that
transfer. NWPA § ISI(c) does not prohibit Agreement States from administering
the decontamination and stabilization of a site, with Commission review and
approval of closure as a condition precedent to transfer. Cf, §§ 274b and 274c(4)
of the Atomic Energy Act, 42 U.S.C. §§ 2021b and 2021c(4).
ATOMIC ENERGY ACT: DIVISION OF AUTHORITY BETWEEN
STATE AND NRC OVER THE SAME SITE

Even though, at the same site, source materials subject to state authority,
and AEA § Ile(2) byproduct materials subject to Commission authority coexist,
no statutory provision permits, let alone requires, "elementary management
considerations" against this divided authority to be controlling at the expense of
the application of statutes and the right of a state to assume regulatory authority
over source material but not § lle(2) byproduct material. See 42 U.S.C. § 2021b.
While such divided authority may appear at best to be a complication without
redeeming regulatory value, it is an unavoidable consequence of the mixed
statutory regimes that govern the regulation of radioactive wastes.
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ATOMIC ENERGY ACT:
STATES

DELEGATION OF AUTHORITY TO

It is no argument against transfer of jurisdiction over certain wastes to the
state that the NRC Staff's preferred plan for the stabilization of the wastes might
be scotched by the state. No doubt there are many instances in which the NRC
Staff's preferences are upset by a § 274 Agreement, but Agreement States are
not mere ministers of the Commission's will. Indeed, no state may become
an Agreement State unless it can demonstrate the capacity for judgment which,
though in compliance with minimum federal standards, displays independence.

DECISION
On September II, 1987, the Commission issued an unpublished order that
established a proceeding before the Commission for the consideration of certain
factual and legal issues concerning the distribution of regulatory jurisdiction
over certain radiologically contaminated materials at or near the Kerr-McGee
Chemical Corporation's West Chicago Rare Earths Facility. The issues arose
in the wake of the Agreement entered into last year by the Commission and
Illinois for relinquishment of some regulatory authority to Illinois. Section I,
below, sets forth the procedural background of this proceeding. Sections IT and
m set forth the factual and legal bases for the Commission's conclusions that
the contaminated materials in Kress Creek and the West Branch of the DuPage
River remain in the Commission's jurisdiction, but that jurisdiction over the other
contaminated materials at other locations identified below properly belongs to
Illinois.
I.

BACKGROUND

On June I, 1987, an Agreement between the Commission and the State of
Illinois, entered into under § 274 of the Atomic Energy Act, 42 U.S.C. § 2021,
became effective. Under the Agreement, Illinois assumed regulatory authority
over "source material" as defined in § lIz of the Atomic Energy Act, 42
U.S.C. § 2014z, while the NRC retained authority over "byproduct material"
as defined in § 1 Ie(2) of the Act, 42 U.S.C. § 2014e(2), since Illinois had not
at that point requested authority to regulate under the more involved statutory
regime that governs § Ile(2) byproduct material.1 However, there has arisen
in the wake of the Agreement a dispute over whether certain materials at or
1 rer the definitions

or the two kinds or materlals. lee f n. below.
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near Kerr-McGee Chemical Corporation's West Chicago Rare Earths Facility
are source material or § lle(2) byproduct material.
In the supplementary material accompanying publication of the proposed
Agreement for public comment, the Staff asserted that the disputed materials
were source material and therefore in Illinois' jurisdiction. 52 Fed. Reg. 2309,
2322, cots. 1-2 (Jan. 21,1987). Kerr-McGee argued against this characterization
in its comments on the proposed Agreement. The Staff, relying on two
internal Kerr-McGee memoranda on the production and sales history of the
West Chicago Facility, replied to Kerr-McGee's arguments in its response to
public comments. SECY-87-104 (Apr. 21, 1987), Enclosure C at 2-8. However,
the final text of the Agreement did not classify the disputed materials, and the
Commission did not, in its deliberations on the Agreement, resolve the dispute.
The extent and importance of the uncertainty about the proper division of
responsibility between lllinois and the NRC first became clear in an NRC
adjudicatory proceeding on a show-cause order. On March 2~ 1984, the NRC
Staff issued an order calling on Kerr-McGee to show cause why it should not
be required to prepare a remedial action plan for the cleanup and disposal of
contaminated material in Kress Creek and the West Branch of the DuPage River
(hereinafter "Kress Creek'') and to expeditiously execute the plan following
NRC approval. A hearing was requested and held on the order, and on June 19,
1986, the Licensing Board dismissed the order, ruling that, among other things,
the applicable dose limits were those in 10 C.F.R. Part 2Q and that those limits
were not exceeded by the radiation emanating from the contaminated material
in the Creek. Kerr-McGee Chemical Corp. (Kress Creek Decontamination),
LBP-86-18, 23 NRC 799 (1986). The Staff then appealed the Board's decision.
After the Agreement with Illinois was approved, the Staff filed a motion on
May 28, 1987, before the Appeal Board calling for termination of the Kress
Creek decontamination proceeding on the grounds that the material in the Creek
was source material and therefore in the jurisdiction of lllinois. On June 5,
Kerr-McGee opposed the Staff's motion, arguing, among other things, that the
material was in fact § lle(2) material and therefore still in the Commission's
jurisdiction. The Staff's and Kerr-McGee's filings disputed the characterization
not only of the material in Kress Creek but also of the other materials that
the Staff had claimed in connection with the proposed Agreement were source
material. On June 23, 1987, the Appeal Board ruled in Kerr-McGee's favor on
Kress Creek and denied the Staff's motion. Kerr-McGee Chemical Corp. (Kress
Creek Decontamination), ALAB-867, 25 NRC 900 (1987). On July 13, 1987,
the Staff filed a petition for Commission review of the Appeal Board's ruling.
In order to resolve this uncertainty surrounding the Agreement's division of
regulatory authority for public health and safety, the Commission's September
11, 1987 Order established a further proceeding for consideration of the factual and legal issues rnised by the dispute between the Staff and Kerr-McGee.
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lllinois, any interested county or municipality, any present or former party to
either the Kress Creek decontamination proceeding or the West Chicago decommissioning proceeding, and any person who filed comments on the proposed
Agreement with lllinois, were invited to participate in this further proceeding.
The Order established a briefing schedule which ended on November 12, 1987.
In addition to briefs from Kerr-McGee and the Staff (including a reply brief
from Kerr-McGee), briefs were filed by lllinois and the City of West Chicago,
and comments were filed by the Nichiren Shoshu Temple, whose property is
crossed by Kress Creek. Pending the outcome of this further proceeding, the
Commission held in abeyance any ruling on the Staff's July 13, 1987 petition
for review of ALAB-86P and has exercised jurisdiction over the disputed materials to the extent that it did prior to the effectiveness of the Agreement.'
Below, the Commission finds that the contaminated materials in Kress
Creek and the West Branch of the DuPage River are, on the basis of the
evidence available, best described as § lle(2) byproduct material and are thus
within the Commission's jurisdiction. The Staff's July 13, 1987 motion for
review of ALAB-867 will therefore be denied in a separate order being issued
today. However, the Commission also finds below that the other disputed
materials are, on the basis of the same evidence, best described as source
material and are thus within the jurisdiction of the State of lllinois. In
arriving at these factual conclusions, the Commission has examined in detail
the internal Kerr-McGee memoranda the Staff relied on in replying to KerrMcGee's comments on the proposed Agreement. The Commission has found the

2K=-Mdjec argues that the Canmissicn cannot grant the Staff·, motiOll for "review of factual matters"
c:cnceming Krco. Creek uruea the Appeal Board hu lCIolved the issue> (1) in a "clearly c:rrone<lWl manna" and
(2) CO!lIruy to the resoluticn of the lame issue by the Licalsing Board ~" 10 c.F.R. § 2.786(bX4)(ll», and that
neither condiIion is lltisfied here. K=-McGee Brief at 19 n.17. AI is explained above, this further proc:ceding
g%OW1 out of the proceeding that culminated in the Agrcc:mcm between the Ccmmission and Dlinais; this further
proceeding is thus only incidrmally c:onccmed with the Appcol Board', decision. But more important. the pupose
behind the cited portiat of § 2.786 is met here. ThI1 pwpcsc is to ensure that the Commission does not ncedlcsl1y
inocrt a third layer of adjudicatory review of. given ret of factual issues. 42 Fed. Reg. 22,128. co1. 3 (May 2,
1977). AI K=-McGee ac:know1edgco, the Licensing Board did not _ch the qucoticn of whClhcr the material
in the Creek wu § 110(2) byproduct matcrla1. K=-McGee Brief at 12 n.ll; I" also Kru.r Cr~d:, LBP.86-18,
lUpra. 23 NRC at 80S. Thmeforc, this further proceeding involvnl only •• ccond 1evd of adjudicatory review of
the factual issues involving K=s Creek. Of course, the proceeding involYCI only the fir.rt lcvcl of adjudicatory
fact·finding 011 the factual issues involving the other disputed matcria1a.
lan Oc!obcr 20, 1987. wblle the issuco in this proceeding were being briefed, Dlinoil 1mI0Wlc:cd in a leucr
to the NRC', Assistant Director for the State Ag=ents Program that Dlinois intends to file an application for
an amendment to the Ag=ent in order to empower Dlinais to regulate § 110(2) byproduct matcrla1. The Staff
and the City of West Chicago IUggcot that this 1eucr may make • Commis.ricn dccisiat in this further proc:ceding
unncccssuy. Staff Brief at 8; West Chicago Brief at 1. However. amendments of IUCb importance are not
implemented without cardU1 discuuion and review, inclwfing an opporwnity for pIblic canmcnt; morcaver,lUCb
amendments .cmctimca entail changes in ltate legillation and regulation. s~. the NRC policy for CYIluation of

ag=ent It&tC programs. 52 Fed. Reg. 21.132, 21,135, coIs. 1·2 (June 4.1987). ThuI. the process of amending
the Auccman with Dlinois may take lane time. AI of the date of this Decision, Dlinois hal not yet filed a formal
application for amendment of the Agrecmrnt. ahhough on July 8, 1988, the State did IUbmit a dnft proposal
Meanwhile, the disputed matcrisls remain on the Ycr&C of regulauny limbo. Thmeforc, the Ccmmjuion is isluing
this Decision.
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earlier of the two memoranda particularly helpful. TIle Commission concludes,
moreover, that neither statutory law, nor due process, nor consideration of
prudent administrative practice requires that the Commission retain jurisdiction
over the materials it determines below to be source material.

n.
In this section, we set forth the bases for the Commission's conclusions that
the materials in Kress Creek are § lle(2) byproduct material but that the other
disputed materials are source material.
Generally, radioactive material is "source material" if it is uranium or thorium,
or any ore that is by weight 0.05% uranium or thorium:' 42 U.S.C. § 2014z
and 10 C.P.R. §40.4(h). However, radioactive material is "§ lle(2) byproduct
material" if it consists of "tailings or wastes produced by the extraction or
concentration of uranium or thorium from any ore processed primarily for
its source material content" 42 U.S.C. §2014e(2) (emphasis added). The
former definition is based wholly on the content of the material, while the latter
definition leaves room for consideration of the purpose for which the ore was
processed; the latter definition thus leaves room for production and sales history,
which will play a large part in the resolution of the issues in this proceeding.
Accordingly, two waste piles may be identical in content and thus pose the same
health hazard and yet one pile may be "§ lle(2) byproduct material" because of
its history. Such will, in fact, prove to be the case here.5
The Staff's argument that all the disputed materials should be characterized
as source material first focuses on the materials not in Kress Creek. Some
of these materials are on site and some are off.1S The Staff maintains that
the production history of the site shows that these materials were processed
"primarily" for their rare earths content To arrive at this conclusion,' the Staff
first argues that these materials were generated between 1936 and 1953.7 The

"But lourcc material does not include Mapecial nuclear material." 10 CoP.R. § 40.4(1),
5 There is no dispute that the materia1a In question In thiJ proceeding are aoun:e material if they are not § 11 e(2)
~ct material.
In addition to the ndiologic:ally contaminated materia1a In K=s Creek, the c!isputcd materia1a include
ncliologically contaminated landfill In Reed-Keppler Parle and certain =identia1 lIeU rL DuPage County, and the
ncliologically contaminated landfill brought back to the Wert Chicago lite from mrldenIiaJ. lIeU and I .ewage
treatment plant in Wert QUcago. Su 52 Fed. Reg. at 2322 The material that hu been mumed to the lite is
ICgtegated from the waste material that hu never 1e:I\ the lite. There is nD diapute that the latter material is
§ 11 e(2) byproduct material and thus within the Ctmmission'l juriadictim u the Agrccmc:nt now It.I.nch.
7 There is no longer any dispute that the materia1a other than those in K=s Creek came from the Wert Chicago
lite before it was licmsed by the AEC, that is, before 1954. In its opening brief In thiJ further proceeding,
Kerr-McGee userted that the Staff had not adequately documented its claim that these materia1a had come from
the rite In the period 1936-1953. Kerr-McGee Brief at 17 n.l6. HoweYC',ln its response to Kerr-Mc<lee', brief,
the Staff quc«cd at length from the documents on which it had hued its claim. Staff Brief at 5. In its reply to
the Staff'. reapcnse, Kerr-Mc<lee does not diapute these documents.
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Staff th~n cites production figures for that period from an internal Kerr-McGee
memorandum, which appears as Exhibit 1 in the Staff's brief in this proceeding.s
The memorandum, the Staff says,
characterizes the tailings production for the period 1936-1953 as being predominantly
"[d]rivm by commercial rare canh demand." Spccifically,
3,828 tons of total oxide in
tailings, 3,480 was [Iic] characterized al "Non-Th-Drivm." [348 tons wete characterized as
"Th-Driven.j A similar breakdown wu found with respect to the 1966-1973 period. By
contrast. for the period 1954-1965, processing was drivm by thorium demand.

or

Staff Brief at 3-4.9 See also Staff's Response to Comments on the Proposed
Agreement with lllinois, Enclosure C to SECY-87-104 (Apr. 21, 1987), at 7 n.2
(Appendix 2 to Kerr-McGee Brief).
In the paragraph just quoted. the Staff assumes that processing of the ore at
the West Chicago site was, in the words of § lle(2), ''primarily'' for its thorium
content if the processing was, in the language of the memorandum, "driven"
by the demand for thorium, and that the processing was in tum "driven" by
thorium demand if the memorandum labels more tailings tons ''thorium-driven''
than "non-thorium-driven." The Staff thus concludes that since 10 times as
many tons of tailings are marked ''oon-thorium-driven" as are marked "thoriumdriven" in the memorandum, the materials from this early period are not § lle(2)
byproduct material and are therefore source material.
As will be shown below, the Staff is right to look to the memoranda for
information that will resolve the factual issues. However, the Staff's position
ultimately does not withstand scrutiny. For example, the Staff's argument fails
to come to terms with what the memorandum means by "driven." If the Staff's
argument were correct, the memorandum should also characterize the processing
in the period 1966-1973 as driven by rare earth demand, since in that period,
as in the earliest period, 10 times as much total oxide in the tailings were nonthorium-driven as were thorium-driven. See Table 1 in Exhibit 1 of the Staff's
Brief. Yet, despite this same ratio in both period.;, the memorandum says that
the processing in the later period was "equally driven" by thorium and rare earth
demand. See ill. at 2.
Moreover, even if the Staff's argument is accepted, it contradicts the Staff's
conclusion that the material in Kress Creek is source material. It is not in

8 The memonndum is by ILE. ICmners ofKerr-McGee and is dated lamwy 21, 1983. The Staff has relied on \his
memorandum, and a .econd memorandum to be discussed below. twice before in connection with proceedings that
invol"" the West Cticago lite, once in testimony before the Licensing Baud in the Kfts. Creek cIec:ontamination
proceeding, ff. Tr. 349 (testimony of Meni Ham. April 28. 1986), and again in response to comments on the
proposed Agreement with Dlinois, Enclorure C to SECY-87·104 (April 21, 1987), at 711.2. Enclorure C appealS
u Appendix 2 to Kerr-McGee'. brief in \his proceeding.
9 The Staff gelS its figurer fran Table 1 on the first page of the memorandum. The characterization of the earliest
period u "driven by rare eatth demand" comes fran page 2 of the memorandum.
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dispute in this proceeding that the material in Kress Creek came from the West
Chicago site at least mainly while it was licensed under the Atomic Energy
Act, that is, after 1953.10 But Table 1 of the memorandum characterizes the
tailings produced during that period as 7576 tons thorium-driven and 4889 nonthorium-driven. See Staff Brief, Exh. 1 at 1. By the Staff's argument that the
''primarily''
larger of these two figures determines whether the processing
for the thorium in the ore, the processing after 1953 would be "primarily" for
the thorium in the ore, since more tons of tailings were driven by demand for
thorium than were driven by demand for rare earths. Thus the tailings from this
period would be § lle(2) byproduct material, not source material as the Staff
claims.
The Staff does in fact now agree that the material in the Creek "could
be classified" as byproduct material. Staff Brief at 7. Indeed, in the Final
Environmental Statement for the West Chicago site, the Staff was even more
firm. It concluded that of the ore processed during the years the site was in
operation, about 60% was processed after 1953 and primarily for its thorium
content and thus was § lle(2) byproduct material. See NUREG-0904, Final
Environmental Statement Related to the Decommissioning of the Rare Earths
Facility, West Chicago, TIIinois (May 1983), at H-4 to H-5.
The Staff's way of reading the memorandum thus not only cannot account
for the memorandum's judgments about what processing was driven by thorium
demand, it also leads to a self-contradictory position on the contamination in
Kress Creek.
The Staff tries to avoid the contradiction by dropping the historical approach.
The Staff first ignores § lle(2)'s requirement that the primary purpose of the
processing be determined and says simply that the material in Kress Creek
contains thorium and is therefore source material. Staff Brief at 7. The Staff
then asserts that since DIinois has jurisdiction over "all other offsite radiological
contamination," it should also have jurisdiction over the contamination in Kress
Creek. [d. at 7-8. The Staff here begs the question, since one of the aims of this
proceeding is to determine whether Illinois indeed has jurisdiction over all the
other offsite material. But even assuming Illinois does have such jurisdiction,
the Staff cannot with consistency argue that there should be a single authority
off site; for if Illinois should have jurisdiction over Kress Creek because DIinois
has jurisdiction over the rest of the offsite material, then the Commission should
have jurisdiction over the disputed material on site because it has jurisdiction

was

10 In the Kress Creek decontamination proceeding, the Staff testified that evidence WII not avaihble to determine
definitively how and when the Creek WII contaminated, but that it WI. proper to assume that the contaminstion
Jellected the prepatdc:rancc of the facility'. output. which oc:cuned af\cr 1953. Fr. Tr. 349.t 14-2()' The Licenaing
Board in the Kress CJeek decontamination proceeding concluded th.t tho materis1 in the Creek c:amo from the
lite after 1953 (UJP·86-18,IIIpI'G. 23 NRC at 806), and tho Staff did not conteat this finding at appeal. S•• Staff
Brief at 7.
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over the rest of the material on site (see note 6, supra), yet the Staff argues in
this proceeding for transferring jurisdiction over some of the onsite material to
Illinois.ll
In sum, the Staff has not fully come to terms with the memorandum it cites
and has not found an approach to the issues which is consistent with § 11e(2).
Kerr-McGee, on the other hand, adopts an historical approach only in relation
to Kress Creek. Kerr-McGee argues that the Staff has already committed itself
to classifying the material in Kress Creek as § 11e(2) byproduct material, since
the Staff has not disputed that the material in the Creek came from the site after
1953 (see note 10, supra), and thus is of the same vintage as certain onsite
materials which are not at issue here and which no one disputes are § 11e(2)
byproduct material. Kerr-McGee Brief at 15.
But Kerr-McGee objects to any reliance on history for characterizing the
disputed materials other than those in Kress Creek. According to Kerr-McGee,
the memorandum the Staff relies on for its conclusions about the period 19361953 is ambiguous and its sources unclear. Kerr-McGee Reply Brief at 9-10.
More generally, Kerr-McGee argues, neither it nor the Staff has complete records
or reliable first-hand reports of the early years of operations. -Jd. at 8. KerrMcGee concludes, therefore, that "[a]ny examination of the early history of the
site is thus inevitably surrounded by significant uncertainty." [d.
Kerr-McGee asserts that jurisdiction over the disputed materials exclusive
of those in the Creek should be determined by their content, not their history.
To elucidate their content, Kerr-McGee submitted with its opening brief in this
proceeding the results of radiochemical examinations, chemical analyses, and xray diffraction studies performed for this proceedinglZ which show that the onsite
materials in dispute "do not exhibit the properties that would be anticipated if
they were the result of rare earths processing" and are therefore similar to the
onsite materials that no one disputes are § 11e(2) byproduct material. [d. at 5-6.
The Staff does not dispute the results of these studies.13 Staff Brief at 5.
The company argues that if an historical approach to the characterization of
the materials other than those in the Creek is to be taken at all, more reliable
historical information can be gleaned from the minutes of annual meetings of
the shareholders of the Lindsay Light and Chemical Company,14 the previous
11 The Nic:herm ShOllhu Temple proposes. with cauistcncy. that the State have offsite jurisdiction and the
Commission onsite jurlsdicticn. Comments at 3-5. It is the Commissicn'. opinicn. more fully expn:ssed below,
that the terms or the Agreement u it presently .lands. togelhcr with the app1ieaticn of § 11 c(2) to the production
and utes history of the site, do not permit .nch an apparently Itraightforwud allocation of jurisdiction.
lZ O.E. Van Dc Steeg and J.e. Stauter. Compuiscn of Characteristics of Byproduct Materials at the Wcat CUcago
Rue Earths Facility with Various Matcrlili from OOsite LocatiClll (Oct. 9, 1987). Appendix 4 to Kcrr-McOcc
Brief.
13 The Staff does argue, however. that the ltUdies do not answer the Jdevant question, namely whelhcr the
processing of the ore from which the analyzed wastes came wu primarily for the thorium ccntcnt or the ore. Staff
Brief at 5. AI will be.hown below, the Staff is correct here.
14 Appendix 2 of Kerr-McOcc·. reply brief consists of aevcral of these reports.
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owner of the site, than from "a/ew phrases/rom a single [Kerr-McGee internal]
memorandum." [d. at 9 (emphases in original). These minutes show that "the
recovery of thorium was a principal focus of opemtions throughout the Facility's
history, including the period before 1954." [d. at 1J.1s Kerr-McGee also suggests
that in looking at the history of the site, the Commission might adopt a looser
notion of what § lle(2) means by the word ''primarily."
One could imagine a circumstance in whid! no processing of ore would take place but for
the prospect of profit from an or the extracted byproducts. In IUd! a case the production
or each byproduct cru1d properly be leen as the "primary" purpose of processing in that no
processing would have taken place absent its recovery.

[d. at 8 n.8.
The Commission believes, however, that § 11e(2) requires the fact-finder to
determine, where possible, the primary purpose behind the processing of ore
containing source material, and to search for a purpose that is ''primary" not
just because no processing would have taken place without it. To this extent,
the Commission agrees with the Staff. The Commission believes, moreover,
that the two Kerr-McGee memomnda cited by the Staff provide more than "a
few phrases" as bases for a resolution of the issues here and make a resort
either to minutes of shareholders' meetings or to analysis of the content of the
disputed materials unnecessary. To be sure, the two memoranda are based on
incomplete records. However, as will be shown below, the memomnda are
internally consistent, and the writer has clearly identified the elements of his
calculations which had to be based on best estimates and assumptions rather
than records. Moreover, the uncertainty in the estimates and assumptions is
concentmted on figures that have little effect on the results of applying § 11e(2)
to the history in the memomnda. Kerr-McGee has proffered no persuasive
reason to doubt the conclusions in the memomnda.16
The earlier of the two memomnda ("the 1982 memomndumj the Staff cited
in its response to comments on the proposed Agreement provides a detailed
accounting of product input and output, and residues, both for the period 19361953, when the disputed materials other than those in the Creek left the site, and
for the later period. when most of the contamination in the Creek originated.
This accounting will make it clear what the later memomndum ("the 1983

UIndeed. Ken-McGee coold have pointed out that LindsaY. according to the minutes mAprilS. 1947. wu the
"principal" producer of thorium in the United States at the time. Kcn-McGee Reply Brief. Appendix 2. Minutes
of AprilS. 1947. at 4 (pap unnumbered).
16Ke!r.McGee docs asset, without citation. that the focu. of the memoranda is "aoIely on the onsite wastes."
However. the memoranda =snizc that lIm\e materials went offsitc trll FeInuuy 2. 1982 Memoranda at 2.
• (4». and nonetheless clearly caver all mthe proc:cuing, n« just that portion of the proc:cuing which woold
have gc:ncnted the onsite WUIaI. Thus, the conclusions mthe memoranda lhould apply to all the mataiaIs in
dispute here..
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memorandum"), the one the Staff cites in its brief in this proceeding, means
when it calIs the processing at the West Chicago facility "driven" by one or
another product, and what numbers should be used in determining the primary
purpose of processing in each of the two periods.
We begin with the period during which most of the contaminated materials
in Kress Creek originated, that is, 1954-1973. Relying on sales records and
assumptions about the thorium and rare earth content of monazite ore, the 1982
memorandum calculates that, for the first part of that period. 1954-1965, 82,706
tons of monazite ore were processed to remove thorium. 1982 Memorandum at
3. Of this 82,706 tons, by far the greater number, 74,159 tons, were processed
for sales to the government, principally the General Services Administration
("GSA"),17 while 8547 were processed for commercial thorium sales (id.),
which were relatively constant over the operating life of the facility.ls [d. at
2. However, during the same period. only 34,518 of those same 82,706 tons
of monazite ore were processed for commercial and governmental rare earth
sales. [d. at 3. The 1982 memorandum states that "[o]re input was determined
by the need for thorium nitrate . . . ." [d. at 2. Rare earths were extracted
from the remaining 48,188 tons of the original 82,706, but those rare earths
were "surplus" (id.), ''by-product, stored as rare earth sodium sulfate ••••"
[d. Thus the 1983 memorandum calls the processing during this period "driven
by thorium demand." 1983 Memorandum at 2.
In sum, during the years 1954-1965, more than twice as many tons of ore
were processed for thorium sales as were processed for rare earth sales.1' It

17 The GSA wu buying thorium for me. perhapc two, national atoc:kpiles, the oldest t:l them established by the
Strategic and Critical Materl.als Stockpiling Act of 1946. Beginning in 1953, the Office of Emergency PRpm:dncss
dcta"mincd what mate:dals ahould be bought under the Act, and GSA bought, atorcd, and disposed of the materials.
Su RD. Cuff, Stockpiles and Dd'cruc Escalatim, 196.5-1968, in 9 The Public Historian 45, 47-50 (Fall 1987).
The AEC a1ao bougbtlOme thorium fran the Wcat Chicago (acility eluting the late 1950.. S66 NUREO-0904,
Final Environmental Statement Related to the Dccanmissionins of the Rare Earths Facility, West oncaga; Dlinois
(May 1983), at 4-3 to 4-4 <K=-McGcc Brief, Appendix, Tab 1).
18 Theac canmcn:ial thorimn wca wen: principally for use in p. mantlca and lighting IixturCl. 1982 Memonndmn
at 2 and COYer mcmonndum..
l' The exactntio oftms processed forthorlum lales to tons processed (or rue earth .alcain the period 1954-1965
is IUbject to lOme uncertainty, because ICCOnIs are missins m ore input (1982 Memonndmn at 1), and thcrcCorc
both ligures in the ntio have to be ft:CODSUUcted usins ligures fran wes recon!s and asaumptims about the
thorium and nrc euths content of the ore used in processing. However, as we uid abaYc, the uncertainty docs n~
affect the loundncss of the cmelusim that during this period ore was proc:cased primarily (or its tborimn cmtcnt.
For example. the ligmc of 74,159 for the nmnbcr of tons of ore processed for thorlmn wca to the government
was =onstructcd in the following way: The wca ICCOnIs Ihow 1a1ca of 14,963,367 pounds of thorimn nitrate
to the government. 1982 Memorandwn at 3. The qucation ill, how much mmazite ore must be processed to yield
enough thorimn for 14,963,367 pounds o( tborimn nitrate? Forty-six pounds of thorlum oxide, which is the fonn
thorium takes in monazite ore. yields 100 pounds t:lthorimn nitrate. It!. at 1. Thus, to produce those 14,963,367
pounds of thorium nitrate requires 6,883,149 pounds, or 3441 tons (rounding down to the nearest ton), o( thoriwn
oxide. The qucation then becomes, how much ore is required to produce 3441 tons of thorium oxide? The 1982
Memonndmn usmnca that, on average. mmazite ore is 5.890 thorlmn oxide to begin with, and that 2090 of the
oxide is lost during processing. It!. At this ItIge in the calculation, only limple algcbn is needed to calculate
the nmnber of tons of mmazite ore (X') processed to produce the 3441 tons of thorlum oxide nccdcd for the

(C01tlilru6J)
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would appear likely that not only would the bulk of the processing. in the words
of Kerr-McGee, ''not have taken place but for" the thorium sales. most of the
processing would have taken place even if there had been no rare earth sales.
Thus. the thorium content of the, ore appears to have been both a necessary
reason' and a sufficient one for the processing to have taken place.20 Clearly.
then, during these 11 years. the ore was processed "primarily for its source
material content," in a strong sense of the word "primarily." and the wastes
from that processing are therefore § lle(2) byproduct material.
The same conclusion holds for all the wastes generated during the period
in which most of the contamination in Kress Creek originated. According
to the 1983 Memorandum. the processing after 1965 was equally driven by
thorium and rare earth demand. 1983 Memorandum at 3. That is. during this
period. 1966-1973. the same number of tons were processed for thorium sales
as were processed for rare earth sales.21 Thus. it cannot be said that the ore
processed during this last period was processed primarily for the thorium in
iL However. for the whole period 1954-1973. the same conclusion holds as
holds for the first 11 years of that period: More tons of ore were processed
for thorium sales than were processed for rare earth sales. by a margin wide
enough to compensate for any uncertainties in the figures.22 Thus. for the whole
period during which the contaminated materials in Kress Creek originated.
the facility processed ore primarily for its thorium content Therefore. the
radiologically contaminated waste material in the creek is § lle(2) byproduct
material and under the regulatory authority of the Commission until such time as

14,963,367 pounds or thorium nitrate lold to the government: X toni monazite ore • 0,058 • 0,8 - 3441 toni
thus X - 74,159, By means of Iimilar c:a1cu1ations, the 1982 Memorandum m:onstructI the number of tons
processed in the lime period far c:anmercial thorium wes and commercial rue eu!h wes,
Of course. the thorium and rue eutM content of the are proceued m.y hlYC varied IigniJicantly, and thus the
actual number of IDna proceued to extract the amounts of thorium and rue eanhs aold m.y differ IigniJicantly
from the reconstIUcted numbers. However, our conclusion th.t during this period ore was proceued prlmuily for
its thorium content depends not en particular numbera but rather limply on the f.ct th.t all the ore was processed
far thorium ules, but only put (leu than half, if the figures in the 1982 Memorandum arc accurate) of the ore
was processed far rue earth wes,
20The Staff'1 approach in its brief to determining the prlmuy purpose of a given period of procesling obscures
this c:amcctien between processing and Illes. The Staff looltl to the ratio of tons of thorium oxide in the tailings
to IDna of rue eu!h oxide in the tailings to determine the prlmuy pmpoae of processing. But where, a. here,
the ore is fully processed, this ratio will alWlya be 1 to 10, no msller what the lales, lince, on avenge, the ore
cmtsined 10 times I I much rue earth oxide I I thorium oxide, and processing recovered only 8~ r:L each.
21 These wes were all c:arunercial. The lales to the government having ceased, the number r:L tons processed
annually dropped to near its pro-I9S41evd..
22During the period 1954-1965, 82,706 tons of ore were processed far thorium Illes, and during the period
1966-1973,12,150 tons of ore were processed for thorium wes; thus, far the whole period,1954-1973, 94,856
were processed far thorium Illes. Similarly, during the period 1954-1965,34,518 tau were processed for rue
eu!h wee, and during the period 1966-1973, agxin 12,150 tons were processed for rue eu!h lales; thus, for the
whole period, 1954-1973, 46,668 tons were processed for rue eu!h wes. Therefore, during the whole period in
which mOlt r:L the c:cnt.amin.ted msteris1s in the Creek originated, roughly twice I I many tau were proceued for
thorium wee I I were proceued for rue eu!h wes.
Th~;
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the Commission's Agreement with Illinois is amended to give lllinois authority
over such byproduct material.
Nevertheless, the history of the other materials in dispute in'this proceeding
shows that they are not § l1e(2) byproduct material and therefore should be
under the jurisdiction of lllinois, absent some legal or administrative reason
that would compel the Commission to retain jurisdiction over these materials.
As has been said above, these materials originated before 1954. The sales
and production figures for that period show that processing was driven by the
demand for rare earths: During the period 1936-1953, processing at the facUity
aimed to extract all the rare earths and thorium from 30,000 tons of ore, and all
that was extracted was sold. 1982 Memorandum at 2; 1983 Memorandum at 1.
However, of that 30,000 tons, only 13,986 were initially processed for thorium
sales. 1982 Memorandum at 2. The other 16,104 tons were initially processed
only for their rare earths content, and the byproduct of that processing, still
with its full complement of thorium, was stockpiled. 1d. Only later was that
stockpiled byproduct reprocessed for its thorium, for sales to the AEC.rd. Thus,
although all 30,000 tons eventually were processed for their thorium, the demand
for rare earths was apparently sufficient to cause all 30,000 tons to be processed.
Conversely, the demand for thorium was not necessary to cause all 30,000 tons
to be processed, and thus was not a primary purpose for the processing even
in Kerr-McGee's suggested weak sense of the word "primary."23 Thus the ore
processed before 1954 was processed primarily for its rare earths content, and
the wastes from that processing are not § lle(2) byproduct material.24 Therefore,
jurisdiction over those wastes should be transferred to lllinois, absent some
compelling legal or administrative reason to the contrary.

2l Since all 30.000 toni were cvmtually proCCIIICd for their thorium. the tailings look juIt liIte the tailings would
have looked had the me been proceued primuily for iu thorium Caltent. Thus it iI not IlUpriaing that Kerr·
McGee'••tudiea of theae tailings abow that they amlndiltinguiahable frem f 110(2) byproduct materia!. Howew:r,
the fact ranains that all 30,000 toni wouJd have been proceued foe their rare eaIha whelher then: had been an
AEC arnot.
24The figwes for the period 1936-1953 amlUbject to evert more unccrWnty than the figwes for the later period,
for (1) records of the 1&101 to the AEC do not cWt any longer, and .0 the figures for those 1&101 must be
recautructed fran figures for commcrcla1 thorium .a1ea (1982 Mc:mocandum at 1-2), but also (2) the figwes
for the commercia! aa1ea must themJdves be reconIINcted uaing c:omme:ciaI. thorium aa1ea figwes for the yean
1958-1971 and the auumptionlhat commcrcla1thorium aa1ea were relatively constant throughout the operating life
of the facility. It!. at 2. However, again, u with the uncertaintiel concerning the figwes for the period 1954-1973,
the uru:e:tainties far the period before 1954 do nct dfect the determination that the 'NUlCS generated during that
period am moro propc:rly c:1auified u IIOUr'CC materla1, far that dctcnnination depend. nct at particular figures
but limply on the fact that the demand far rare eaIha wu • IIlfficicm reuon for the 30,000 toni to be proCCIIlCd
dunn, that early period, while the dc:mand foe thorium wu nct mfficient to c&uao all 30,000 toni to be proccaaed.
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m.
Kerr-McGee puts forward three arguments for the proposition that not even
source material wastes connected with the West Chicago site should be under
the regulatory authority of lllinois. We reject all three of these arguments.
Kerr-McGee's first argument is that the present Director of the Dlinois
Department of Nuclear Safety (IDNS) has so "clear[1y] and unequivocal[1y]
prejudg[ed] ••• the most fundamental issues arising from regulation of the West
Chicago materials" that there exists a "serious bar" to the transfer of jurisdiction
under the agreement. Kerr-McGee Brief at 26. Indeed, Kerr-McGee goes so
far as to argue that "given the history of IDNS's participation in proceedings
concerning the West Chicago materials, it is plain that the entire agency is
disqualified and cannot properly assume jurisdiction over the materials." KerrMcGee Reply Brief at 17-18 (emphasis added). "The transfer of any authority
over the disposal of the West Chicago materials to the State would be an
unconstitutional delegation of an important decision to a party that has already
prejudged the issues and reached a firm position on them." Id. Moreover, asserts
Kerr-McGee, § 274(d) of the Atomic Energy Act requires that the Commission
not transfer jurisdiction to Dlinois, since that section requires that the State
program be in all respects "compatible with the Commission's program for the
regulation of such materials," and regulation by an authority that has prejudged
all the fundamental issues is not consistent with the Commission's program.
Kerr-McGee Reply Brief at 16-17, quoting 42 U.S.C. §2021(d).25
We agree with the Staff that the Commission simply does not have the
authority to disqualify an officer of another government, let alone disqualify an
entire agency of another government for these reasons.u Kerr-McGee's recourse
against the IDNS or its chief officer lies under State law, not Commission law.
See 52 Fed. Reg. at 2322, col. 1 (lllinois law provides for administrative and
judicial review of actions taken by the Department of Nuclear Safety): see
also SECY-87-104, Enclosure C at 7-8 (lllinois procedures appear adequate to
ensure fair and impartial administration of regulatory law). The Commission's
authority on matters of process in lllinois is limited to determining that in fact
such recourse exists. Cf. 42 U.S.C. § 20210(3) (due process requirements for
state regulation of activity resulting in byproduct material). It is not our place to
judge whether particular incumbents in state regulatory offices will make such
recourse necessary.

2.5 Kerr-McGee also makes due process arguments that the Kless Creek decontamination proc:ceding cannot be
hllted u a result of the Aa:-ment. Ken-McGee Brief' at 21-23. Kerr-McGee Reply Brief' at 13-15. Since....,
have permitted that proceeding to nul ill COWIe, we need not COI1IWer these argumatts.
U Of course, we td:e no position on whether the ollicer or the agency hu in tact prejudged fimdamental iuues
canceming the Iegulatioo of the West Cticago wutes.
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Kerr-MeGee's second argument against transferring jurisdiction over the
West Chicago source material to lllinois is that such a transfer is barred by
statute. Section 1Sl(c) of the Nuclear Waste Policy Act of 1982 provides
for the transfer of title and custody of any "special site" to the Secretary of
Energy on request of the owner of the site. See 42 U.S.C. § 10171. A site is
"special" if the low-level waste at the site "was the result of a licensed activity
to recover zirconium, hafnium, and rare earths from source material." 42
U.S.C. § 10171(c) (emphasis added). The transfer may not take place, howexer,
until the site "has been decontaminated and stabilized in accordance with the
requirements established by the Commission and when such owner has made
adequate financial arrangements approved by the Commission for the long-term
maintenance and monitoring of such site." [d. Kerr-McGee argues that this
section's silence on any state role for these sites bars the states from regulating
such sites, that whenever Congress gives the states a role in regulating low-level
waste sites, it does so explicitly, as in subsection (a) of the same section of the
Nuclear Waste Policy Act, where states with which the Commission has entered
into Agreements under § 274 of the Atomic Energy Act are given a role in the
approval of financial arrangements for site closure. Kerr-McGee Brief at 27-29.
The Staff questions whether the West Chicago site is a "special site" under
§ IS1(c) at all, in part because most of the production of rare earths took place
before the site was licensed by the AEC. Staff Brief at 13-14. The Staff also
argues that, even assuming that § ISI(c) applies to the West Chicago site, the
silence of § ISI(c) does not prohibit an Agreement State from administering
the decontamination and stabilization of the site, with Commission review and
approval of closure as a condition precedent to transfer. Staff Brief at 14-16.
Without deciding whether § ISl(c) applies to the West Chicago site, we agree
with the Staff that § lSI (c) does not prohibit Illinois from regulating the source
material at issue in this proceeding.21 TIle silence in that section does not bar
the state from a role in regulating such sites. Analogy, not silence, is the better
guide to interpreting § ISI(c), and the analogy, handily enough, is with the
statute governing the termination of licenses for § 11e(2) byproduct material.
Section 274b of the Atomic Energy Act permits states to acquire authority over
§ lle(2) byproduct material by way of an Agreement with the Commission, but
§ 274c(4) states that "[t]he Commission shall also retain authority under any such
agreement to make a determination that all applicable standards and requirements
have been met prior to termination of a license for byproduct material, as defined
in section lle.(2)." 42 U.S.C. §§2021b, 2021c(4). Analogously, we believe,
§ IS1(c) of the Nuclear Waste Policy Act permits states to regulate a special

21 However.

the putiea agree that under IlS1(c) mly the Commiuion can JeYiew and approve financial
unngcmmtl for fedcn11ong-te:nn maintenance and monitoring or any "ipC'CialIite" which iJ to be tnnsfezrcd
to the ownenhip and custody of the Seactary of EneriY- Staff Brief at 16 n.ll.
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site before its transfer to the Secretary - indeed. § 274b of the Atomic Energy
Act explicitly pennits states to regulate source material under an Agreement,
with no exception made for source material at special sites - but § ISI(c) also
requires that the Commission retain authority to determine that all applicable
requirements have been met before transfer to the Secretary.
Kerr-MeGee's third and last argument against transferring the West Chicago
source material to the jurisdiction of lllinois is that divided jurisdiction is
prohibited by "elementary management considerations." Kerr-MeGee Brief at
32. Indeed. says Kerr-McGee, divided jurisdiction "defies common sense" (id. at
29) and is possessed 'of "total illogic." 1d. at 30. More specifically, KerrMcGee argues that the Staff's preferred resolution for the stabilization of the
West Chicago wastes - onsite storage and regulation by a single agency - will
be frustrated if jurisdiction over the West Chicago wastes is divided between
the Commission and Dlinois and the State is able to enforce its stated desire
to prohibit onsite storage. 1d. at 29. Divided authority would. claims KerrMeGee, "create the prospect of irreconcilable conflict between the two regulatory
bodies." [d. at 31. Kerr-McGee also claims that having two disposal locations,
one on site and one off, would be "directly contrary" to the Commission's
guidance, in 10 C.F.R. Part 40, Appendix A, Criterion 2. urging that proliferation
of waste disposal sites be avoided.
The Staff replies simply that if the Agreement with illinois is amended to
give Illinois regulatory authority over § lle(2) byproduct material, there will
eventually be only one agency regulating the West Chicago wastes, and that until
then. the chance of "irreconcilable conflict" between Illinois and the Commission
is reduced by the fact that the Commission retains jurisdiction over the West
Chicago site, and by the fact that the onsite wastes that the Staff believes should
be in the jurisdiction of illinois have been kept separate from the onsite materials
that remain in the Commission's jurisdiction. Staff Brief at 17-18.
To be sure, divided authority over the West Chicago wastes may appear at
best to be a complication without redeeming regulatory value. Even granting the
appearance, however, such divided authority is also an unavoidable consequence
of the mixed statutory regimes that govern the regulation of radioactive wastes.
As we have said before, material that is source material by content may be
§ lle(2) byproduct material by history. Moreover, § 274b of the Atomic Energy
Act permits a state to enter into an Agreement that authorizes the state to regulate
source material alone. 42 U.S.C. § 2021b. As a consequence of these two
statutory provisions, there will be instances in which, as here, the Commission
and a state regulate two separate agglomerations of waste materials which are
virtually the same physically. We know of no statutory provision that permits,
Jet alone requires, that what might be claimed to be "elementary management
considerations" should control in such instances, at the expense of the application
of statutes and the right of a state to assume regulatory authority in stages.
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It is no argument to the contrary that the Staff's preferred plan for the
stabilization of the West Chicago wastes might be scotched by illinois. No doubt
there are many instances in which the Staff's preferences are upset by a § 274
Agreement, but Agreement States are not mere ministers of the Commission's
will. Indeed, no state may become an Agreement State unless it can demonstrate
the capacity for judgment which, though in compliance with minimum federal
standards, displays independence.
.
Finally, divided authority over the West Chicago wastes is not "directly
contrary" to the Commission's guidance in 10 C.F.R. Part 40, Appendix A,
Criterion 2. fur one thing, that Appendix, as its title clearly shows, governs
only wastes that can be classified as § lle(2) byproduct material.28 But by
this Decision such wastes remain wholly within the Commission's jurisdiction.
More important, if any plan for disposal of the West Chicago source material
is in conflict with Appendix A, it is the plan for onsite storage, for Criterion
2 explicitly prefers offsite storage at an existing large mill tailings disposal
site, rather than onsite storage, and thus the addition of a new storage site,
"unless • •• such ofTsite disposal is demonstrated to be impracticable or
the advantages of onsite burial clearly outweigh the benefits of reducing the
perpetual surveillance obligations."29 10 C.F.R. Part 40, Appendix A, Criterion 2.

IV.

CONCLUSION

Given the facts and the law as the Commission believes them to be most
reasonably interpreted, the Commission concludes,
1. that the radiologically contaminated material that is the subject of the
Kress Creek decontamination proceeding is byproduct material as defined by
§ lle(2) of the Atomic Energy Act, 42 U.S.C. § 20 14e(2), and therefore remains
under the regulatory authority of the Commission, until such time as the § 274
Agreement with the State of Illinois is amended to give Illinois regulatory
authority over such material; and
2. that the radiologiQs}ly contaminated landfill in Reed-Keppler Park and
certain residential areas of DuPage County, and the radiologically contaminated
landfill brought back to the West Chicago site from residential areas and a
sewage treatment plant in West Chicago, are source material and, having been

28 "Appendix A 10 Part 40 -

CriIerla Rclatinslo !he Opc:ntion of Unnium Milh and the ImpoCtion d Tailinp
or Wastes Produced by the Extnction or Catcentntion or Source Materlal fran Oms Proc:eaaed Primarily for
Their Sa1rce Material Content." 10 C.F.R. Part 40, Appendix A.
29 We are not IUllestins!hat the Staff'. proposed resolution c:onfIicu with CriIerlon 2. That question is not before
us. We are only uyins that afflite burial need not add 10 the number or ltanse lites, while onIite atOnse will
add 10 !hat number.
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in the Commission's jurisdiction pending the outcome of this further proceeding
(see September II, 1987 Order at 4) are hereby transferred to the jurisdiction
of nlinois.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.,
this 5th day of August 1988.
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The Appeal Board affirms a Licensing Board's order dismissing, as aban·
doned, an intervenor's contention concerning cooling flow blockage from build·
up of rnacrobiological organisms.
RULES OF PRACTICE:

CONTENTIONS (SCOPE)

The reach of a contention necessarily hinges upon its terms coupled with its
stated bases.

RULES OF PRACTICE:

CONTENTIONS (pURPOSE)

One purpose of the requirement in 10 C.F.R. 2.714(b) that the bases of a
contention be set forth with reasonable specificity is to put the other parties on
notice as to what issues they will have to defend against or oppose. Philadelphia
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Electric Co. (Peach Bottom Atomic Power Station. Units 2 and 3), ALAB-216,
8 AEC 13, 20, modified on other grounds, CU-74-32, 8 AEC 217 (1974).
RULES OF PRACTICE:

CONTENTIONS (SCOPE)

Where a question arises as to the admissibility of a contention, adjudicatory
boards should look to both the contention and its stated bases. See, e.g., Vermont
Yankee Nuclear Power Corp. (Vennont Yankee Nuclear Power Station), ALAB869, 26 NRC 13, 20-25, reconsideration denied, ALAB-876, 26 NRC 277
(1987): Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-845, 24 NRC 220, 229-33 (1986).
RULES OF PRACTICE:

CONTENTIONS (SCOPE)

Where the issue is the scope of a contention. there is no good reason not to
construe the contention and its bases together in order to get a sense of what
precise issue the party seeks to raise.

APPEARANCES
Andrea Ferster, Washington, D.C., for the intervenor New England Coalition
on Nuclear Pollution.
Thomas G. Dignan, Jr., and Deborah S. Steenland, Boston, Massachusetts,
for the applicants Public Service Company of New Hampshire, et al.
Stephen A. Bergquist for the Nuclear Regulatory Commission staff.

DECISION
In ALAB-894,1 we accepted the untimely appeal of the intervenor New
England Coalition on Nuclear Pollution (Coalition) from the Licensing Board's
unpublished May 12, 1988 Memorandum and Order in the onsite emergency
planning and safety issues phase of this operating license proceeding. In that
order, the Licensing Board dismissed as abandoned the Coalition's Contention
IV. That contention, which had been rejected by the Licensing Board at the

1 Z1 NRC 632 (1988).
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threshold in 1982 and reinstated by us last year in ALAB-87S,1 relates to the
impact of aquatic organisms on the performance of cooling systems.
The basis of the Licensing Board's action in the May 12 order was the
Coalition's announced election not to litigate further Contention IV. But, as
noted in ALAB-894, that election was founded upon a previous Licensing Board
ruling that, although addressed to the possibility of a coolant flow bloclazge
resulting from the buildup of macrobiological organisms, Contention IV did not
also encompass microbiologically-induced corrosion. The Coalition informed
the Licensing Board that it did not accept that interpretation of the contention
and, moreover, continues to believe that the applicants' program for detecting
and controlling microbiologicalIy-induced corrosion is inadequate.
In essence, then, the appeal at hand calIs upon us to determine whether, as
the Coalition insists, the Licensing Board erred in concluding that Contention
IV did not embrace the issue of microbiologically-induced corrosion. R>r the
reasons that follow, we agree with the applicants and the NRC staff that the
Board below correctly construed the contention.'
A. Contention IV reads as follows:
Blocbge of Coolant Flow to Safety-Related Systems and Components by Buildup of
Biological Organisms.
The Applicant must establish a sutvei112111ce 2II1d maintenance program for the prevention

of the accumulation of mollusb, other aquatic organisms, and debris in cooling systems in
order to satisfy the requiremenu of ODC 4, 30, 32, 33, 34, 35, 36, 38, 2II1d 39, which require
the maintenance and inspection of reactor cooling systems. The design, construction, 2II1d
proposed operation of Seabroo1c fail to satisfy these requiremenu.

At the time it submitted this contention in June 1982, the Coalition offered this
as the entire basis:
On May 19, 1982, the Comrnissioo published in the Federal Register a notice of abnormal
occurrences at a number of nuclear reactors around the country. 47 FR 21653. The notice
desenDed the accumulatioo of asiatic clamJ, mussels, and other aquatic organisms in reactor
cooling systems which had hitherto gone unnoticed. At one reactor, Brunswic:lc Unit One,
blocbge of coolant ftow paths resulted in the "total loss of both redundant trains of the
residual heat removal system." 47 FR at 21653.
Noting that the dissipatioo of heat to the environment is an essential safety function, the
Commissioo fOlllld that bloc:lcage of coolant systems by biological organisms 2II1d debris could

226 NRC 251, ZlS (1987). Contruy to the conclusion of the licensing Board, we dclermincd that the c:mIcntim
had an adequately ltlted basis and did nC( traverse territory c:ovc:red in the Seabrook c:mstrucIim permit proceeding.
14. at 261-63.
3 It is Ihus unnecessary to ccnsider certain other argumc:nls advanced by the Coalitim m its appeal, all or which
rest at the premise that Contentim IV mcompassed microbiologically-induced cmrocion.
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cause "possible degradation of the heat transfer capabilities of redundant lafety systems to
the point where system function is 10SL" Id. at 21655.
The abnormal occurrences at the lix reactors showed that "preventive measures and methods
of detecting gradual degradation have been inadequate in certain areas to preclude the
occurrence." Id. The licensees in each case agreed to improve design features and detection
techniques to prevent future significant fouling.
The Seabrook reactor uses ocean water for cooling and is particularly lUScepU"ble to fouling
by aquatic organisms. The fouling does not occur only in the intake pipes of reactors.
Organisms may find their way into the entire cOoling system and even into the heat
exchangers. Id. at 21654. In addition, the buildup of fouling organisms or corrosiat products
at piping walls, although not severe enough to block water flow during normal operation,
could be dislodged by seismic activity and "collect in equipment bearing or leal coolers
blocking the cooling water flow." Id. Because it is particularly vulnerable to intrusiat by
aquatic organisms, the Seabro~ plant should be equipped with a maintenance and inspectiat
program adequate to prevent the kind of degradation which current measures obviously do
not achieve."

The question respecting the scope of Contention IV came to the fore in a
discovery motion filed by the Coalition in the wake of our reinstatement of the
contention in ALAB-87S. In that motion, the Coalition sought, inter alia, a
declaration that microbiologically-induced corrosion is within the contention's
ambit "for purposes of this litigation, or at minimum, for purposes of this, and
all future, discovery.''5 Denying the motion in its entirety, the Licensing Board
observed that, in terms, Contention IV is confined to concerns regarding the
accumulation of mollusks, other aquatic organisms, and debris in Seabrook's
cooling systems. In this regard, the Board found nothing in the contention,
or the basis stated for it in 1982, that might reflect a concern that fouling by
microbiological organisms might occasion leaks in and degradation of safetyrelated equipment Still further, the Board noted that there was no mention
by the Coalition of microbiologically-induced corrosion when it referred in the
stated basis to the possibility that corrosion products might be dislodged by
seismic activity and block COOling water flow. 1i
B. The body of Contention IV does not mention either blockage or corrosion. It is apparent from both its heading and the basis offered for it, however, that the contention is, in fact, addressed exclusively to the possibility of a

"NECNP·. Supplcmc:n!al ConIattions (JLIDII17, 1982) at 1-3.
5 New EnaJand Coa1itim on Nuclear Pollution'. Motion 10 Compel Applicanls 10 Rerpatd [10] NECNP'. Sccmd
Set or Interrogatorlea and Request for: Productim of Documaus on NECNP ConIaIIion IV (Januuy 25, 1988)
[hereinaf\er, Coa1itim'.,anuuy 25 MctimlO Compel] at 16.
Ii
Mcmcnndum and Order (GruWna NECNP'. Motion for: Leave; Denying NECNP'. Modm 10 Compel)
(Febnwy 17, 1988) at 5·7 (unpublished). On Mardll,lho Coalition filed. mctiat for: ftlCOIIIideratiat Ihat Ihe
Licensing Boud denied m Much 18. In another filing m Much 22, the Coalitim preaed anew its cWm lhat
Ihe luue or microbiologicllly·indueed c:mrosim wu cmbraeed by ConIaIIion IV. This endeavor wu lUrIlIDIri1y
rejected by Ihe Boud in an unpubliJhed April 1 order.

s..
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blockage of coolant flow to safety-related systems. Indeed. the heading conveys
precisely that message.' And, for its part, the assigned basis relies solely on a
May 1982 Federal Register notice in which the Commission called attention to
the fact that several nuclear facilities had experienced a previously undiscovered
cooling system blockage as a consequence of the accumulation of asiatic clams,
mussels, other aquatic organisms, and debris. Thus, according to the Coalition,
because the Seabrook facility uses ocean water for cooling, it is particularly
susceptible to fouling by aquatic organisms and may suffer a like cooling water
blockage.'
The reach of a contention necessarily hinges upon its terms coupled with
its stated bases. We have long held that one purpose of the requirement in
10 C.F.R. 2.714(b) that the bases of a contention be set forth with reasonable
specificity is to put the other parties on notice as to what issues they will have to
defend against or oppose.9 Thus, where a question arises as to the admissibility
of a contention, we look to both the contention and its stated bases.10 Similarly,
where, as here, the issue is the scope of a contention, there is no good reason not
to construe the contention and its bases together in order to get a sense of what
precise issue the party seeks to raise.ll In this case, therefore, a fair reading of
the Coalition's Contention IV and its stated basis compels us to conclude that
that contention was intended to embrace only cooling system blockage.
The overall record in this proceeding lends further support to our construction
of Contention IV. Barely a year ago, one of the Coalition's attorneys had this
to say about Contention IV in the course of an exchange with a then member of
this Board during the oral argument on the appeal from the Licensing Board's
threshold rejection of the contention:

95.
8S•• lIlpra pp. 95.96.

, S4. IIlpra p.

9 PltilaUlpltia Er.crric Co. (Peach Bonan Almlic Power Station. Unill 2 ..,d 3). ALAB·216. 8 AEC 13. 20.
,roUlldr, CU·74-32, 8 AEC 217 (1974).
10 S••, ••,., V.,,1I01lI YalLlu Nucr.ar PDtWr Corp. (Vemtont Yankee Nuclear Power Station), ALAB·869, 26
NRC 13, 20-2S, r.co1Lfi<UraDoIl ,u"ud, ALAB·876, 26 NRC rn (1987); PItiIDtUIpItia Er.crric Co. (Limerick
Gcncnting Station. Units 1 and 2), ALAB·845, 24 NRC 220, 229·33 (1986).
11 In PIti/olkIpIUa Er.crric Co. (Limerick Gcncnting Station, Unill 1 and 2), ALAB·819, 22 NRC 681, 709
(1985), D/f'd ill part aIld Mlkw otMrwu. ,ucliMd, CU·B6-5, 23 NRC 125 (1986), _lUted that an intc:rYenor
"ia bound by the 1itenl IcmIS of its own contention." Thua, an intc:rYenor Is nOl flee ID ch..,ge the focus of its
admitted cmtention. at will. u the litigation prog=ses. We did nOl mean ID IUUest that, for the pwpose of
determining the acope of I contention, I boud ahould exclude c:atsideration of the cmtention'. originally lUted
buls. In flet, in U1Ivricl, it Is Ipparent that _ considered both the cmtention and its buIs in an effort ID
ascertain the real.cope of the isIue intc:rYenor Iought ID raise. S.. id. It 708 n.35, 7m.
The realities of NRC pnletiec arc IUch that contentiOrll and their hues muat alwaY' be considered in tandem.
AI P.aclt BOIUJIfI, 8 AEC at 20, points out, aeetion 2.714 does nOl impose technical pleading rcquirc:menll.
Consequently, r:very intc:rYenor IeertUI to follow I diffc:rcnt format for c:mtentiOrll ..,d bues, mUing it cuential
for boardI to c:atsider both when mUing any ruling in connection wiIh I cmtention.
"",di~d 011 otMr
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MS. CURRAN [Coalition Counsel]: ••• The c:mIention Ulerts that the applicants
must have a sufficient maintenance and inspectioo program to pre\'ml the fouling or the
Seabrook cooling systems by marine organisms melt as monuslcs, tube worms and barnacles.
It's based on a May [1982] notice of abnormal occurrences at.ix nuclear reacton around
the CXlU1ltty where the previous maintenance and inspection programs failed to show these
problems up and they had serioos problems with the cooling systems.

JUDGE EDLES: What about the applicants' argument. as I undentand it, that that
Commission notice really only related to situatioos where the cooling water involved the
ultimate heat sink?
MS. CURRAN: Well, I think that is kind or a red herring because the problem is if
scmething is fouling your cooling system and iftMre are clams blocking tM Mat exchangers.
it doem't really matter if yoo'vc got another soorce or water. The water is not going to go
through the heat exchangen anyway. So the fact that there is a cooling tower there really is
irrelevant to this contention.
What is relevant is that the lafety equipment that is fed by these cooling ttmnels may be
blocked by these organisms. The argument that this was litigated at the construction permit
phase again is misplaced.
First of all, we are talking about tM blockage of these cooling systems. The coostruction
permit case dealt with whether or not there wu an earthquake and these cooling tunnels
collapsed there might be another soorce or water for the heat exchangen. Again, that's a
different issue.11

Subsequently, on her rebuttal argument, counsel once again characterized the
contention as involving the "blockage of cooling systems."13
Further, throughout the Licensing Board examination of Contention IV
following its reinstatement in ALAB-87S, the Coalition eschewed any mention
of potential blockage when referring to microbiologically-induced corrosion.
This is not surprising. fur it is quite apparent from one of its filings below
that the Coalition views such corrosion as troublesome because it can lead to
the through-wall pitting of rubes "in a matter of weeks"14 - which would, of
course, produce leakage but not blockage. The same dichotomy between the
effects of the accumulation of macrobiological, as opposed to microbiological,
organisms appears in a subsequent submission to the Licensing Board, where
the Coalition (focusing only on the contention itself and ignoring its heading
and assigned basis) stated:
The literal terms of Contention IV plaiuly encompasses [sic] all of the detrimental effects
or the "aCOlJDulation" of "aquatic organisms" in cooling systems. This includes both
blodcage and subsequent heat transfer impairment caused by the build-up or macro-biological
U App. Tr. 33-34 (July 24, 1987) (cmphuislUpp1ied).
13 App. Tr. 158.
14 S•• Coalition', Jammy 2S Motion to Compel at 1()'13. In support of that view, the Coalition erroneously
referred to NUREGICR-4724, Volume 1. The correct reference is NUREG,ot4626, Volume 2 (Mm:h 1987).

98

organisms, and microbiologically induced corrosion and subsequent leakage, caused by the
accumulation of microbiological organisms.15

It need be added only that the Coalition has not taken a different tack in its
brief to us. Once again, it uses the term blockage solely in the context of the
accumulation of macrobiological organisms and debris.lli
In these circumstances, it is manifest that the Coalition pursued the wrong
course when, at some point after our reinstatement of Contention IV, it focused
for seemingly the first time upon the possibility that extremely small marine
organisms in cooling systems could bring about pipe or tube corrosion and
thus cause leakage. Rather than endeavor to fit that concern within the four
comers of an existing contention that related to an entirely different potential
problem - i.e., blockage from the accumulation of larger marine organisms and
debris - the Coalition should have submitted a new contention. To be sure, the
admission of such a contention at that late date would not have been automatic.
Among other things, the Licensing Board would have had to determine that a
balancing of the five factors that govern the disposition of late-filed contentions
favored acceptance in this instanceP We need not speculate here on whether a
determination to that effect would have been appropriate. For, be that as it may,
the divergent path the Coalition chose to follow instead was doomed to certain
failure from the very outset

The Licensing Board's May 12, 1988 Memorandum and Order is affirmed. lI
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

15 New England Coalitim m Nuclear Polluticn', Reply to ApplicanlS' and the Staff', Responses to NECNP',
Moom for Rccmsidcratim of the BOIId', DcnW of NECNP', Motim to Canpe1. Dated Fcbruuy 17, 1988
(March 22, 1988) at 6 (cnphuis in original).
Iii S~. New England Coalition on Nuclear Pollution', Brief in Support of Its Appeal of the Licensing Baud',
Dismissal of NECNP Cancntion IV (July I, 1988) at 7·11.
17 Su 10 C.F.R. 2.714(a); Dub Pt7MMr Co. (Catawba Nuclear Station, Units land 2), CIl·83-19. 17 NRC 1041
(1983).
18 This cIispositim oC the Coalition', appeal does not, at CCUtlc, relieve the ataff oC its obligatim to ensure the
adequacy of the applicants' program for dctccting and controlling microbiologically-induced com>Iion. Stated
o1hcrwisc, the admiasion or rejection of a particular contention advanced by an intczvcnor (or pctiticncr for
intczvcntim) has no bcarlng upon the nature and extent of ataff', responsibilities in the fuIfillmcnt oC its general
regulatory function.
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(ASLBP Nos. 79-43D-06-0L
86-S28-02-CPA)

In the Matter of

TEXAS UTiLmES ELECTRIC
COMPANY, 8t sl.
(Comanche Peak Steam Electric
Station, Units 1 and 2)

July 5,1988

The Board accepted the Joint Motion for Dismissal of Procpedings and the
Joint Stipulation, filed on July 1. Consequently, the proceedings were dismissed,
subject to the fulfillment of conditions set forth in those filings.

MEMORANDUM AND ORDER
(ferminating Proceedings Subject to Condition)
Based on the Joint Motion for Dismissal of Proceedings and the Joint
Stipulation, both filed by all the parties on July 1, 1988, these cases shall be
dismissed, subject to the fulfillment of the terms of the Joint Motion, at 3. This
is our responsibility under the applicable law. A Licensing Board's authority
is limited to deciding either matters in controversy or sua sponte (self-initiated)
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issues. There are no further matters in controversy and we do not know of any
significant issues that would require us to consider initiating an issue ourselves.
10 C.F.R. § 2.760a; Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-830, 23 NRC 59, 60 (1986).
To ensure that the terms of the agreement are fulfilled, the Board will hold
a public prehearing conference at the Rio Grande Room, Sheraton Hotel and
Towers, 400 N. Olive St., Dallas, Texas, on July 13, 1988, at 9 am.
ORDER

1. The Joint Stipulation of the parties is accepted.
2. The parties are directed to attend a prehearing conference on July 13 for
the pwpose of admitting into the evidentiary record of these proceedings the
documents that the parties in their Joint Stipulation have agreed to tender for
admission into the proceedings.
3. An Order dismissing these proceedings shall be issued as soon as the
Board is satisfied that the conditions of paragraph 2 of this Order have been
fulfilled.
FOR TIIE ATOMIC SAFETY
AND LICENSING BOARD
Peter B. Bloch, Chair

ADMINISTRATIVE JUDGE
Bethesda. Maryland
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Cite as 28 NRC 103 (1988)

LBP-88-18B

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Peter B. Bloch, Chair
Dr. Walter H. Jordan
Dr. Kenneth A. McCollom

In the Matter of

Docket Nos. 50-445-0L-2
50-446-0L-2
50-445-CPA
(ASLBP Nos. 79-430-06-0L
79-430-06-CPA)

TEXAS UTILITIES ELECTRIC
COMPANY, st sl.
(Comanche Peak Steam Electric
Station, Units 1 and 2)

July 13, 1988

Following public proceedings in which the agreements among the parties were
fully disclosed and their terms fulfilled, the Board dismissed the proceedings.
attaching the settlement documents to the published order.

MEMORANDUM AND ORDER
(Dismissing Proceedings)
Pursuant to the Memorandum and Order (Terminating Proceedings Subject
to Condition) dated July 5, 1988 (LBP-88-18A. 28 NRC 101). a prehearing
conference was held on July 13. 1988. at which there was admitted into
the record of these proceedings the documents that the parties in their Joint
Stipulation agreed to tender.
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The condition of f 2 of that· Memorandum and Order having thereby been
satisfied. it is hereby ORDERED that these proceedings are dismissed.
THE ATOMIC SAFETY AND
UCENSING BOARD
Peter B. Bloch, Chair

ADMINIS1RATIVE JUDGE
Dr. Walter H. Jordan

ADMINIS1RATIVE JUDGE
Dr. Kenneth A. McCollom

ADMINIS1RATIVE JUDGE
JOINI' MOTION FOR DISMISSAL OF PROCEEDINGS
On June -. 1988, Citizens Association for Sound Energy ("CASEj, Texas
Utilities Electric Company, el al. ("Applicants"), and the NRC Staff entered
into a Joint Stipulation, filed herewith, to withdraw from controversy the
contentions sponsored by CASE in the Comanche Peak operating license· and
construction permit amendment proceedings. The parties believe that the
agreement contained in the Joint Stipulation is a fair and reasonable settlement
of each of the contested issues and is in the interests of all parties and the public.
CASE, Applicants, and the NRC Staff hereby move the Board to accept the Joint
Stipulation and to dismiss these proceedings.1
There are compelling policy reasons for dismissal of these proceedings by
virtue of the parties' settlement. Longstanding Commission policy supports
dismissal:
The Commission recognizes that the public interest may be served through settlement of
particular issues in a proceeding or the entire proceeding. Therefore. to the extent that it is
not inconsistent with the hearing requirementS in section 189 of the [Atomic Energyl Act (42
U.S.c. 2239). the fair and reasonable settlement of contested initial licensing proceedings is

IThe Stale of Tcxu, Iltboogh Ippearing in the OL procccding u an intc:rcstcd .tale pwsuan1 to 10 C.F.R.
§2.71S(c). bas not filed I petition to hunmc, requested I hearing. or spcnsorcd any cornenticns. and is Dot
• petty to these proc:ccdings under 10 c.F.R. 52.714. CClnlCqUenIly. siDce all parties. contentions have been
wilhdrawn. c!ismissal of ~ proceedings is Ippropriate. Rochutn Gar " EUctric Corp. (R.E. GinnI Nuclear
P1ant. Unit 1). LBP·84-34. 20 NRC 769 (1984). 566 also N'lIJgarlJ Mohawk PfWNr Corp. (Nine Mile Point Nuclear
Station, Unit 2). LBP-83-4S. 18 NRC 213 (1983).
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encouraged. h is expected that the presiding officer and aU parties to those proceeding. will
take appropriate steps to cany out this purpose.

10 C.P.R. § 2.759. See 10 C.P.R. Part 2, Appendix A, 1V(d)(10); and the Commission Policy Statement on Conduct of Proceedings, 46 Fed. Reg. 28,533 (May
27, 1981). These policies favoring dismissal are consistent with the guidance of
the Appeal Board, see Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-830, 23 NRC 59, 60 (1986), and the practice of other
licensing boards. See, e.g., Public Service Electric and Gas Co. (Hope Creek
Generating Station), LBP-85-6A, 21 NRC 648 (1985); Rochester Gas & Electric Corp. (R.E. Ginna Nuclear Plant, Unit 1), LBP-84-34, 20 NRC 769 (1984);
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), LBP-84-51. 20
NRC 1478 (1984).
The parties agree that the existing hearing schedule remains in effect pending
an order by the Board dismissing these proceedings. However, in order to
prevent unnecessary burden upon the parties pending a ruling by the Board on
this Joint Motion, the parties agree that they will not take any action required
under the hearing schedule during the 30 days following filing of this Joint
Motion, and the parties request that the Board issue an order permitting deferral
nunc pro tunc of any actions required under the hearing schedule.2 As a result,
time is of the essence in receiving an order in response to this Joint Motion,
and the parties request an expeditious ruling from the Board.
The parties' Joint Stipulation is supported by substantial technical basis and
has been arrived at following extensive exchanges of information. Through
the Joint Stipulation, the parties have agreed that the remaining issues can
best be resolved and their interests can be protected by withdrawal of the
remaining contentions, dismissal of the adjudicatory hearings, implementation of
the programs and plans described in the Joint Stipulation, and active continued
involvement by CASE in these programs and plans. The parties urge the Board
to act promptly and decisively to end these proceedings.
Accordingly, the parties respectfully request that the Board:
1. Accept the Joint Stipulation of the parties filed herewith;
2. Admit into the evidentiary record of these proceedings the documents
that the parties in their Joint Stipulation have agreed to tender for
admission into the proceedings; and

21110 ag=ment of the puties doaI not affect tho IsIlW1CO of Illy SSER by tho NRC Staff. or the volunwy
IUpplemcntation of inI=optories. but would dder nunc pro tunc any action of any puty dependent upon IUch
Issuance or any IUbscquenl action of • puty.
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3.

Order dismissal of Docket No. 50-445-0L, Docket No. 50-446-0L,
and Docket No. 50-445-CPA.
Respectfully submitted,
CASE (Citizens Association for
Sound Energy)
(Mrs.) Juanita Ellis, President and
Co-Representative
1426 South Polk Street
Dallas, Texas 75224
(214) 946-9446

ANTHONY Z. RQISMAN
BllLlE PIRNER GARDE
By:

Billie Pimer Garde
Attorney for CASE

Texas Utilities Electric Company
for the Owners of the CPSES
George L. Edgar
Jack R. Newman
Newman & Holtzinger, P.C.
Suite 1000
1615 L Street, N.W.
Washington, D.C. 20036
(202) 955-6600
Attorneys for Texas Utilities
Electric Company
U.S. Nuclear Regulatory
Commission Staff
Janice E. Moore
Counsel for the NRC Staff
Office of the General Counsel
U.S. Nuclear Regulatory
Commission
Washington, D.C. 20555
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EXHIBIT A
JOINT STIPULATION
PREAMBLE:

1. On February 28, 1978, an application for operating licenses for Comanche Peak Steam Electric Station, Units 1 and 2 ("CPSES"), was filed by
Texas Utilities Generating Company,1 et al. ("Applicants,,). This application was
subsequently docketed as Docket Nos. S0-44S-0L and S0-446-0L by the Nuclear Regulatory Commission (''NRC''), and the application has been amended
from time to time.
2. Pursuant to a notice in the Federal Register (44 Fed. Reg. 6995),
petitions to intervene in the CPSES OL proceeding were filed by several persons,
including Citizens Association for Sound Energy (,'CASE"). On June 27, 1979,
the Atomic Safety and Licensing Board ("ASLB") presiding over the CPSES OL
proceeding granted the petitions to intervene and subsequently admitted several
contentions.
3. All intervenors except CASE withdrew from the CPSES OL proceeding.
As a result of various decisions by the ASLB, all contentions in the CPSES OL
proceeding have either been dismissed or withdrawn, except for Contention 5
related to quality assurance ("QA") at CPSES. A list of admitted Contentions is
attached as Exhibit 14 hereto.
4. Following hearings on Contention 5, the ASLB issued a Memorandum
and Order on December 28, 1983, which found CASE's contention concerning
design QA to be meritorious in part and ordered that Applicants file a plan
to satisfy the ASLB concerning the issues discussed in the decision. This
decision was based upon concerns expressed by CASE witnesses Walsh and
Doyle regarding piping and pipe supports and stated in part:
The record before us casts doubt on the design quality of the Comanche Peak Steam
Electric Station (Comanche PcaJc), both because the Texas Utilities Generating Company,
d al. (applicant) bas not demonstrated the existence of a system that promptly corrects
design deficiencies and because our record is devoid of a satisfactory explanation for several
design questions raised by the Citizens Association for Safe (sic-Sound) Energy (CASE).
We suggest that there is a need for an independent design review and we require applicant
to file a plan that may belp to resolve our doubts.

On February 8, 1984, the ASLB issued a further Order on Reconsideration
Concerning Quality Assurance for Design.

1 The IUCCCOIOr in interest is Tcxu Utilities Electric Canpany ("TU Electric").
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S. A separate ASLB was appointed in the CPSES OL proceeding to preside
over hearings pertaining to allegations of harassment. intimidation, and threats
at CPSES. The ASLB presiding over these hearings has been disestablished and
those matters have been consolidated with the matters being heard by the ASLB
presiding over the CPSES OL proceeding.
6. On January 29, 1986, Applicants filed an application for amendment
of its construction permit for CPSES Unit 1 in order to extend the latest
date of completion of construction contained in the construction permit. This
application was docketed under Docket No. S0-44S-CPA by the NRC. The ASLB
in the CPSES OL proceeding was also designated to preside over the CPSES
CPA proceeding.
7. Petitions to intervene in the CPA proceeding were filed by CASE and
Meddie Gregory. CASE and Meddie Gregory were granted leave to intervene
(Ms. Gregory is now deceased and no longer a party). Ultimately, a joint
contention (Contention 2) was admitted. Contention 2 alleges that "[t]he delay
of construction of Unit 1 was caused by Applicants' intentional conduct. which
had no valid purpose and was the result of corpomte policies which have not
been discarded or repudiated by Applicants."
8. Contention 5 (OL) and Contention 2 (CPA) have been the subject
of extensive discussions and exchanges of information among the parties.
Applicants and the NRC Staff have programs in place and plans for action,
as discussed in paragraph 9 below, that are intended to address the concerns in
the remaining contentions. CASE. through its involvement in these progmms
and plans in the manner and to the extent descnoed in Sections A and B below,
has an opportunity to participate in the resolution of the concerns raised by the
remaining contentions without resort to the adjudicatory process. As a result.
all parties now have concluded that the remaining issues can best be resolved
and their interests can be protected by withdmwal of the remaining contentions,
dismissal of the adjudicatory proceedings. implementation of the programs and
plans described in paragraph 9 and Sections A and B below, and active continued
involvement by CASE in these programs and plans. CASE believes that it can
best serve the public interest through the implementation of the provisions of
this Joint Stipulation.
9. Applicants and the NRC Staff have taken many actions which are
designed to address the concerns reflected in Contentions 2 and 5, including
the followin~
8. TIl Electric contracted with Cygna to perform an Independent
Assessment Progmm ("lAP") of the design of CPSES, including 8
review of the methodologies for addressing the Walsh/Doyle issues.
Cygna has issued Review Issue Lists ("Rn. 's") (attached as Exhibit
1 [not published]) which indicate Cygna's position on design issues.
In particular, all Cygna technical issues have been closed. Cygna is
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currently preparing its final report, which pertains to Phase IV of its
activities.
b. In 1985, TU Electric contracted with Stone & Webster Engineering Corporation (,'SWECj to resolve piping/pipe support issues. As a
result of the SWEC efforts, TU Electric decided to perform a design
validation program and hardware validation program for piping and pipe
supports. As discussed in the Project Status Reports (attached as Exhibit
9), design validation for piping and pipe supports has been completed,
and hardware validation is in process.
c. The NRC Staff established a Technical Review Team (''1RT'') to
perform an extensive series of inspections in areas subject to concerns
and allegations pertaining to CPSES. The majority of the results of
these inspections have been reported in Supplemental Safety Evaluation
Reports ("SSER'sj 7, 8, 9, 10, and 11. SSER 11 stated in part, as
follows:
The pattern of failures by QA and QC pename1 to detect and doaJrnent deficiencies
suggests an ineffective B&:.R and lUGCO inspectioo system. This pattern. coupled
with (a) the past problems in the do=ent control system, (b) deficiencies in the
QC qualificatioo program, (c) ineffectiveness of the quality audit and surveillance
systems, (d) a rudimentary and ineffective trending and corrective action system,
(e) QC problems as 'hown in QAJQC Category 8, AQ-SO; and (f) instances of
improper worlcmanship of hardware as found by all of the 1RT groups, challenges
the adequacy of the QC inspection program 11 CPSFS 00 a system-wide basis.

The NRC Region IV office also continued to issue inspection reports
and provide inspection and oversight until 1987. Additionally, in 1987
the NRC established an Office of Special Projects in order to provide
increased inspection and oversight of CPSES and the plants owned by
the Tennessee Valley Authority.
d. TU Electric established the Comanche Peak Response Team
("CPRT') to evaluate the issues identified by the 1RT and other external
sources (including issues identified during hearings and by the ASLB in
the CPSES OL proceeding) and to perform a self-initiated evaluation of
the design and construction of CPSES. Revisions 3 and 4 of the CPRT
Program Plan (attached as Exhibit 2 [not published)) were approved by
the NRC Staff in SSER 13 (attached as Exhibit 3 [not published]) and in a
letter dated January 22, 1988, from Stewart D. Ebneter (NRC) to William
G. Counsil (1U Electric) re: "CPSES Licensing and Corrective Action
Programs" (hereinafter referred to as NRC Staff's January 22, 1988,
letter) (attached as Exhibit 4 [not published]). The results of CPRT's
evaluations have been provided in Results Reports (attached as Exhibit
5 [not published)) for Issue Specific Action Plans ("ISAP'sj and
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Discipline Specific Action Plans ("DSAP'sj. Additionally, CPRT
collectively evaluated its results and evaluated the collective significance
of its results, and the results of these evaluations have been reported in
the Collective Evaluation Report ("CERj (attached as Exhibit 6 [not
published]) and the Collective Significance Report ("CSRj (attached as
Exhibit 7 [not published]). Based upon the results of its activities, the
CPRT concluded that there were problems arising from weaknesses in
the historical programs, that the CPRT identified the weaknesses in the
historical programs and defined appropriate corrective action, and that in
conjunction with full implementation of the prescribed corrective actions,
the current programs for design, construction, assurance of quality, and
testing of CPSES are adequate. The CPRT also concluded that the
Corrective Action Program ("CAP"), discussed in paragraph 9.e below,
provides an acceptable means of validating the design and hardware
for CPSES. The NRC Staff is in the process of reviewing the Results
Reports, CER. CSR, and supporting information and preparing SSER's
to document its results and conclusions regarding reasonable assurance
as to whether or not the structures, systems, and components at CPSES
will be capable of performing their intended safety functions.
e. Based in part on the preliminary results of the CPRT program, TU
Electric established the CAP (attached documents in Exhibit 8 [not published] described CAP). The CAP includes a design validation program
and a Post Construction Hardware Validation Program C'PCHVP") for
CPSES. Furthermore, the CAP is subject to audits and overviews by the
CPRT, the Technical Audit Program (''TAP''), and the Engineering Ftmctional Evaluation C'EFEj, among others. The CAP plan was approved
in NRC Staff's January 22, 1988, letter. The results of the design validation program have been provided in Project Status Reports (''PSR's'')
(attached as Exhibit 9 [not published]) for various design disciplines.
Based upon its inspections and reviews, the NRC Staff has issued SSER
14 (attached as Exhibit 10 [not published]) which concluded that the
design of large and small bore piping and pipe supports is acceptable
and meets the applicable regulatory requirements. The NRC Staff is currently in the process of reviewing the remaining PSR's and supporting
documents and preparing SSER's to document its results.
f. TU Electric has taken numerous actions to improve its management, organization, and programs for CPSES (description attached as
Exhibit 13 [not published]). These include hiring experienced nuclear
managers, obtaining the services of experienced nuclear contractors to
implement CAP, and enhancing the CPSES QA program, including the
design control program, as reported in the CER and CSR. Additionally,
TU Electric has established the SAFElEAM program and the Hotline
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program and has utilized its Corporate Security Department to provide
employees with means of expressing any concerns they may have regarding CPSES. These improvements are described in part in amendments
to the Final Safety Analysis Report for CPSES, correspondence with
the NRC, policy statements and procedures reviewed by CASE and the
NRC Staff, NRC Staff inspection reports for CPSES, statements at public meetings related to CPSES, pleadings filed in these proceedings, and
other documents.
g. TU Electric has provided responses to numerous informal discovery requests by CASE, and it has provided CASE with the CPSES
documents identified in the Index of Exhibits, attached. Additionally,
TU Electric has held a series of public meetings with CASE to descn1>e
the CAP and TU Electric's methodology for resolving issues of concern
to CASE and any other external source issues (transcripts attached as
Exhibit 11 [not published]). These meetings also provide CASE and
its technical consultants with an opportunity to seek resolution of many
questions or concerns they have had regarding the CPSES design. Representatives of CASE have also toured CPSES to observe implementation
of some design changes.
10. The agreements set forth in this Joint Stipulation arise from the specific
facts and circumstances involved in this proceeding and are not intended to serve
as precedent in any other proceeding.
11. The parties are committed to execute in good faith the programs, plans,
commitments, and agreements contained in this Joint Stipulation.
12. As a result of the agreements reached among the parties reflected in this
Joint Stipulation, the parties agree that these proceedings should be dismissed.
NOW, THEREFORE, it is agreed among the parties that:
A. Contention 5 in Docket Nos. 50-44S-0L and 50-446-OL and Contention
2 in Docket No. 50-445-CPA are withdrawn in their entirety, and the parties
request that the ASLB accept this agreement and dismiss these proceedings,
subject to the following conditions and agreements among the parties:
1. Cygna shall continue to implement the lAP under the terms of the
current protocol. Cygna's activities shall be concluded under the lAP upon
issuance of the Phase IV Report.
2. TU Electric shall continue to implement the CAP for CPSES Unit 1 as
described in pages 6 through 12 of the enclosure of the NRC Staff's January 22,
1988, letter. TU Electric shall continue to implement the provisions for CPSES
Unit 2 described in TU Electric's letter TXX-88373 to NRC dated April 14,
1988 (attached as Exhibit 8 [not published)). TU Electric may make changes
in the programs as described above only in accordance with the provisions of
paragraph A.3, below, and subject to the provisions of Section B, below.
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3. TU Electric shall provide CASE with notice of any proposed change2
in the programs as described in paragraph A.2, above. CASE shall have an
opportunity within twenty-one (21) days of notice of the change to notify TU
Electric and the NRC Staff of any concerns it may have regarding a proposed
change, and TU Electric shall not implement a proposed change during this
period.
4. The SAFETEAM program, the Hotline program, and the allegation
investigation portion of the Corporate Security Program, will continue until at
least 1993, at which time they will either be continued or replaced by some
other employee allegation management program. In addition, until 1993, each
worker who is discharged or terminates employment at CPSES shall receive a
notice that describes TU Electric's policy toward intimidation and harassment
and treatment of worker concerns, the methods by which workers may express
any concerns they may have, and the means for directly informing senior TU
Electric management of any concerns for which the workers may not have
received a prompt response from SAFETEAM, and that immediately advises
each worker of his rights under the Department of Labor ("DOL") and the
statute of limitations to pursue his legal recourse.
S. CASE's representative or Mrs. Juanita Ellis or her designee, which may
include Billie P. Garde or another attorney from the Government Accountability
Project ("GAP''), shall be provided with an opportunity during 1988 to hold
a session, of approximately two hours in length, with mid-level managers at
CPSES to provide them with information on additional methods for dealing
with worker concerns. If necessary to accommodate the number of mid-level
managers at CPSES, more than one such session may be conducted. For the
purpose of this paragraph, the term "mid-level manager" shall be defined as a TU
Electric individual whose job title is "manager" or "supervisor" or a contractor
individual who occupies an equivalent position. TU Electric agrees that it will
make a good faith effort to work with CASE to develop a mechanism for more
effectively addressing and resolving concerns raised by individuals who are
directly or indirectly working for TU Electric at CPSES.
6. Upon the effective date of the Joint Stipulation, CASE's representative,
Mrs. Juanita Ellis, shall be appointed as a full member of the CPSES Operations
Review Committee ("ORC") for a period of at least five years and will be entitled
to all of the rights and privileges that all other individuals have as members
of the ORC. CASE's representative, Mrs. Juanita Ellis, at her discretion, may
designate an alternate to attend and participate on her behalf. Although this is
an unpaid position, TU Electric will reimburse CASE for all expenses associated
with such participation by Mrs. Juanita Ellis or her designee. If at the time of
2 "'Change" .s re!errccI to in tlWI paragraph means any modification. deletion cr substitution of any of the programs
descnDcd in A2, .bove.
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the expiration of such five (5) year period. Unit 2 is estimated by 1U Electric
to not be in commercial operation during the period of eighteen (IS) months
thereafter, then, in such event, the tenure on ORC of CASE's representative,
Mrs. Ellis, shall be extended for at least an additional year.
7. 1U Electric shall notify CASE in the event that any nuclear officer
of 1U Electric or a CAP contractor or a 1U Electric consultant makes, and
1U Electric rejects, a written recommendation for a change in the programs as
described above in paragraph A2, with a complete description of the proposed
change and 1U Electric's reasons for the rejection. Such notification shall be
made in writing and delivered to CASE within ten (10) days of the date of
rejection of such recommendation.
S. CASE shall continue to receive copies, at no charge, of all filings and
correspondence between the NRC Staff and 1U Electric until 1993 or one year
after commercial operation of CPSES Unit 2, whichever occurs first. If requested
by CASE, up to three copies of any documents will, at no charge, be delivered
to CASE consultants, employees, or advisors specified by CASE.
9. 1U Electric shall provide CASE with prior notice of and opportunity to
attend all monthly exit meetings related to NRC Staff inspections of CPSES until
at least 1993, all exit meetings for NRC Staff inspections related to the CAP,
and all formally noticed meetings between NRC and 1U Electric until at least
1993. TU Electric shall provide such notice telephonically at least two working
days in advance of a scheduled meeting or within twenty-four (24) hours of the
time any member of 1U Electric nuclear management becomes aware of such
scheduled meeting, and shall confirm such notice in writing transmitted by First
Class mail or hand delivery.
10. CASE's representative, Mrs. Juanita Ellis (and her designated alternate
to ORC), shall be provided until at least 1993, and the designated technical
consultant of CASE shall be provided until twelve (12) months after CPSES
Unit 1 initially achieves 5% of full power, with access to the CPSES site at all
reasonable times, including Saturdays, upon providing 1U Electric with fortyeight hours prior written or oral notice. TU Electric shall assist in obtaining
whatever security or other clearances may be required for such access, and such
access shall be subject to any CPSES procedures, controls or other limitations
on access that may exist for reasons of security, safety, radiological protection,
or similar concerns. During such visits, CASE's representative, or alternate
shall be provided reasonable access to, and copies of, documents in good faith
determined to be necessary to perform his/her responsibilities in the ORC.
11. Until twelve (12) months after CPSES Unit 1 initially achieves 5%
of full power, TU Electric shall provide CASE with matrices of schedules of
audits to be conducted by 1U Electric's QA department at CPSES, and CASE's
technical consultant shall be afforded an opportunity to accompany personnel
performing such audits, subject to the provisions in paragraph A.I0, above. It

113

is the intent of the parties that, during the performance of such audits, CASE'S
technical consultant or representative shall have the freedom to observe the
work being audited. Additionally, following completion of the activities being
audited, CASE's technical consultant shall be provided with independent access
to copies of the documentation associated with such audits. Furthermore, CASE
shall be provided with the opportunity to recommend areas or activities to be
audited in addition to those identified on the matrices of schedules of audits to
be conducted by ru Electric's QA department at CPSES. ru Electric shall, in
good faith, consider whether to conduct such audits recommended by CASE. If
such an audit is performed, CASE's technical consultant or representative shall
be afforded an opportunity to accompany personnel performing such audits in
accordance with the provisions discussed above.
B. In the event that any dispute between the Applicants and CASE arises
relating to any matter under the jurisdiction of the NRC pertaining to the design,
construction, or operation of CPSES prior to the issuance of the full power
operating license for CPSES Unit 2, the Applicants or CASE, as the case may
be, may seek resolution of the dispute by the NRC Staff as follows:
1. The Applicants or CASE shall promptly notify, but not later than ten
(10) working days after identification of a dispute, the other party and the NRC
Director of Special Projects for CPSES' as to the existence of any such dispute.
2. Applicants and CASE shall exercise their best efforts to resolve the
dispute between themselves without a request for resolution by the NRC Staff
pursuant to paragraphs B.3, B.4, and B.S, below.
3. The Applicants or CASE shall submit a documented request for action
to the NRC Director of Special Projects for CPSES and to the other party within
twenty-one (21) days after either Applicants or CASE notify the other party that
resolution under paragraph B.2 cannot be effected; provided, however, that if the
party raising such dispute fails to make a submission within the time required
by this paragraph after said notice is given, then the dispute shall be deemed
conclusively resolved as between the Applicants and CASE.
4. The Applicants or CASE shall submit to the NRC Staff and to the other
party its response, if any, within twenty-one (21) days after receipt of any request
for action under paragraph B.3, above.
S. Within twenty-one (21) days after receipt of any NRC Staff determination resolving a dispute submitted under paragraphs B.3 and B.4, above, the
Applicants or CASE may seek review of the NRC Staff resolution of the
dispute by the NRC Director of the Office of Nuclear Reactor Regulation

'In the event that the NRC Office of Special Projects is disbanded or CPSES is no longer under the jurlsdiction of
the Office of Special Projects, the respmnDilitics of the Din:dor of Special Projects under this 10int Stipulation
shall be exercised by the Branch Chief of the Office of Nuclear Reactor Regulation ("NRRj responsible for
CPSES.
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(''NRRj. In the event that either the Applicants or CASE detennines that an
NRC Staff resolution pursuant to paragraphs B.3 and B.4, above, is, under the
circumstances, unreasonably delayed, neither party shall object to the other's
seeking a resolution by the Director of NRR. Any determination resolving a
dispute by the Director of NRR or any determination by the NRC Staff pursuant
to paragraphs B.3 and B.4, above, for which review by the Director of NRR
is not sought within the time period provided above, shall be conclusive and
binding upon the Applicants and CASE.
6. If the parties agree or either party concedes the issue in question at
any time during the process discussed in paragraphs B.I through B.S above, the
appeal channel will be abandoned, in writing, by the party making the appeal.
7. The provisions in this Joint Stipulation shall be the exclusive remedies
of the Applicants and CASE for seeking resolution of any disputes related to any
matter under the jurisdiction of the NRC pertaining to the design, construction,
or operation of CPSES prior to issuance of full power operating license for
CPSES Unit 2, which shall include any activities conducted under the CPSES
construction permits and any matter in connection with the issuance of any
operating licenses for CPSES, including any associated licenses or permits and
any amendments to the construction permits for CPSES. The provisions in this
Joint Stipulation do not prohibit CASE from contesting amendments to full
power CPSES operating licenses or from seeking relief under the provisions of
10 C.F.R. 2.206 in the event that it is not satisfied with the resolution of any
disputes raised under Section B. Nothing in this Stipulation shall prohibit CASE
from continuing to exercise its existing rights to communicate with the NRC or
any of its offices.
C. The documents described in the Index of Exhibits attached shall be
jointly offered for admission into the evidentiary record of the CPSES OL and
CPA proceedings. Nothing in this Joint Stipulation shall affect the evidentiary
status of documents already in the record in such proceedings.
D. The following documents will remain as part of the record in the public
docket file in this proceeding: all filings, progress reports, NRC inspection
reports and responses thereto, correspondence relating to 10 C.P.R. SO.SS(e),
exchanges of discovery, voluntary supplementation of interrogatories, transcripts
of all meetings and conference calls, and all of the items that have been
docketed since the CPSES OL and CPA proceedings were originally noticed
and scheduled.
E. This Joint Stipulation shall become effective when it is accepted by the
ASLB and the CPSES OL and CPA proceedings are dismissed.
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The undersigned warrant and represent that they have full and complete right.
power, authority and capacity to execute this Joint Stipulation on behalf of the
parties to this Joint Stipulation.
Respectfully submitted,
CASE (Citizens Association for Sound Energy), Intervenor
By:

(Mrs.) Juanita Ellis, President

1EXAS UTILITIES ELEC1RIC COMPANY, Separately and Acting as Project
Manager under the Joint Ownership Agreement on behalf of all the Owners of
CPSES
By:

William G. Counsil
Executive Vice President. Generating Division

u.S. NUCLEAR REGULATORY COMMISSION STAFF
By:
Date:

6/30/88

APPROVED:
NEWMAN & HOLTZINGER, P.C.
By:

Attorney for TU Electric

ANTHONY Z. ROISMAN
BILLIE PIRNER GARDE
By:

Billie Pimer Garde
Attorney for CASE

By:

Attorney for NRC
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INDEX OF EXIllBITS·
TO mE JOINT STIPULATION
EXHIBIT 1

Cygna Energy Service, Comanche Peak Steam Electric Station,
Independent Assessment Program, Review Issues List
a Conduit Support - Rev. 3 (Nov. 20, 1986).
b. CiviVStructural- Rev. 0 (July 21, 1987).
c. Cable 'Ii"ay Support - Rev. 14 (July 31, 1987).
d. Pipe Stress - Rev. 4 (Sept 16, 1987).
e. Pipe Support - Rev. 4 (Sept 18, 1987).
f. Electrica1/Instrumentation and Controls - Rev. 4 (Jan. 18,

1988).
g. Mechanical- Rev. 4 (Feb. 9, 1988).
h. Phase IV Report (to be included when available)
EXHIBIT 2

Comanche Peak Steam Electric Station (Units 1 and 2),
Comanche Peak Response Team (CPR1) Program Plan:
a Rev. 0 (Oct. 8, 1984).
b. Rev. 1 (Nov. 19, 1984).
c. Rev. 2 (June 28, 1985).
d. Rev. 3 (Jan. 27, 1986).
e. Rev. 4 (June 25, 1987).

EXHIBIT 3

NUREG-0797, Supplement No. 13, Safety Evaluation Report
related to the operation of Comanche Peak Steam
Electric Station, Units 1 and 2 (May 1986).

EXHIBIT 4

Letter from Stewart D. Ebneter, Director, Office of Special
Projects, U.S. NRC to Wm. G. Counsil, TU Electric,
regarding CPSES licensing and Corrective Action
Programs, dated Jan. 22, 1988.

EXHIBIT 5

ISAP and DSAP Results Reports

No.

Name

I.a.l
I.a.2
I.a.3
I.a.4
I.a.5
I.b.l

Heat Shrinkable Sleeves
Insp. Rprts. Butt Splices
Butt Splice Qualification
Dwgs/ferminations
NCR's on AMP Terminal Lugs
Flex/Flex Separation

.ExIu'bits are not attached, except ExIu'bit 14.
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Rev SRT Approved
4
12/17/86
4
03/31/87
4
04/30/86
4
fXJ/25/86
4
07/24/86
4
12/09/86

I.b.2
I.b.3
I.b.4
I.c
I.d.l
I.d.2
I.d.3
II.a
II.b
II.c
II.d
II.e
m.a.l
m.a.2
m.a.3
m.a.4
m.a.5
m.b
m.c
m.d
V.a
V.b
V.c
V.d
V.e
VI.a
VI.b
VII.a.l
VII.a.2
VII.a.3
VII.a.4
VII.a.5
Vll.a.6
VII.a.7
VII.a.8
VII.a.9
VII.b.l
VII.b.2
VII.b.3
VII.b.4
VILc
vm

FJex/Cable Separation
Conduit/Cable Tray Separation
Barrier Removal
Conduit Supports
QC Inspector Qualifications
Admin. of Inspector Tests
Craft Personnel Training
Re Steel in Cavity
Concrete Compressive Strength
Air Gap
Control Room Ceiling
Rebar in Fuel Handling Building
lIFT Data Packages
ITO Approval of Test Data
Tech Specs for Deferred Tests
Traceability of Test InsLS
Preop Package Accept Criteria
Conduct of Cll.RT
Prerequisite Testing
Preop Testing
Skewed Welds in NF Supports
Shortening of Anchor Bolts
Piping Between Buildings
Plug Welds
Install. of Main Steam Piping
Insulation/Shield Wall Gap
Polar Crane Shim
Material Traceability
NC and CA Systems
Document Control
Audit Pm. & Auditor Qual's
Periodic Review of QA Program
Exit Interviews
Housekeeping and Sys. Clean
Fuel Pool Liner
Purch'd Safety Mat'l and Equip
Onsite Fabrication
Valve Disassembly
Pipe Support Inspections
Hilti Bolts/lnspection
Results Report (Hardware)
Civil Struct. DSAP: Cable Tray
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4
4
4
3
2
2
2
3
3
3
3
3
4
3
3
4
0
4
4
4
2
2
2
2
2
2
2
1
1
1
1
1
1
1
1
0
1
1
1
1
1
1

12/09/86
03/26/86
12/09/86
10/28/87
12/02/87
09/17/86
08/27/86
10/23/87
02/28/86
12/10/86
10/21/87
('1)/03/87
07/01/87
10/15/86
10/15/86
08/06/86
03/26/87
02/24/87
08/25/87
03/13/86
10/22/86
10/29/87
10/29/86
12/10/86
10/15/86
03/10/87
('1)/23/87
05/13/87
05/13/87
12/17/86
<»/18/86
07/28/86
10/29/86
11/21/86
11/04/86
02/26/86
02/13/87
03/19/86
12/02/87
05/13/87
12/31/87
10/21/87

vm
IX

Civil StruCL DSAP: Conduit
Piping and Supports DSAP: LBPS

1
1

11/10/87

00/03/87

EXHIBIT 6

Comanche Peak Steam Electric Station (Units 1 and 2),
Comanche Peak Response Team, Collective Evaluation
Report, Rev. 0 (Dec. 23, 1987).

EXHIBIT 7

Comanche Peak Steam Electric Station (Units 1 and 2),
Comanche Peak Response Team, Collective Significance
Report, Rev. 0 (Feb. 28, 1988).

EXHIBIT 8

a. Letters from Wm. G. CounsiI, TO Electric, to U.S. NRC:
i.

TXX-6247 regarding Corrective Action Program
(CAP) dated Jan. 29, 1987;
ii. TXX-6500 regarding Response to Request for
Additional Information in Conjunction with Program
Plan Update dated June 25, 1987;
iii. XX-6631 regarding CPSES Programs dated Aug. 20,
1987;
iv. TXX-6675 regarding CAP Description and Flow
Diagrams dated Aug. 28, 1987;
v. TXX-6676 regarding Technical Audit Program and
Engineering Functional Evaluation dated
Sept. 8, 1987;
vi. TXX-6712 regarding Post-Construction Hardware
Validation Program (pcHVP), and Engineering
Evaluation Methodology dated Sept 8, 1987;
vii. TXX-6783 regarding PCHVP Attribute Matrix dated
Sept. 23, 1987;
viii. TXX-6961 regarding Clarifications of CPSES Programs
Descriptions dated Nov. 25, 1987.
b. 'Ihmscripts of meetings between TO Electric and U.S. NRC
to discuss CPRT/CAP:
i. Jan. 7, 1987;
ii. April 2, 1987;
iii. April 7, 1987;
iv. July 29-30, 1987;
v. Dec. 9, 1987.
c. Letters from Wm. G. CounsiI, TO Electric, to U.S. NRC
responding to questions at Dec. 9, 1987 meeting:
i.
TXX-7OO9 regarding Response to NRC comments on
CPSES Corrective Action Efforts dated Dec. 18, 1987;
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ii.

TXX-88135 regarding status of Response to NRC
comments on CPSES Corrective Action Efforts
dated Feb. I, 1988;
iii. TXX-88254 regarding Design Deficiencies Identified in
the CAP dated March 16, 1988;
iv. TXX-88373 regarding Responses to NRC Staff
Requests dated April 14, 1988.
EXHIBIT 9

Comanche Peak Steam Electric Station, Unit 1 and Common;
Corrective Action Program - Project Status Reports:
a. Large Bore Piping and Pipe Supports - Rev. 0 (Nov. 3,
1987).
b. Small Bore Piping and Pipe Supports - Rev. 0 (Nov. 3,
1987).
c. Cable nay and Cable nay Hangers - Rev. 0 (Nov. 6,
1987).
d. Conduit Supports Train C 2-Inch Diameter and LessRev. 0 (Nov. 11, 1987).
e. Conduit Supports Trains A and B, and Train C Larger Than
2-Inch Diameter - Rev. 0 (Nov. 18, 1987).
f. Equipment Qualification - Rev. 0 (Jan. 8, 1988).
g. Electrica1- Rev. 0 (Jan. IS, 1988).
h. Mechanica1- Rev. 0 (Jan 25, 1988):
i.
Mechanical Supplement A - Systems Interaction,
Rev. 0 (Jan. 25, 1988);
ii. Mechanical Supplement B - Fire Protection, Rev. 0
(Jan. 25, 1988).
i. Instrumentation and Controls - Rev. 0 (Feb. I, 1988).
j. CiviVStructural - Rev. 0 (Feb. 8, 1988).
k. Heating, Ventilation and Air Conditioning (HVAC) Rev. 0 (Feb. 18, 1988).

EXHIBIT 10 NUREG-0797, Supplement No. 14, Safety Evaluation Report
related to the operation of Comanche Peak Steam Electric
Station, Units 1 and 2 (March 1988).
EXHIBIT 11

Transcripts of meetings between TIJ Electric and CASE to
discuss Corrective Action Program and Project Status Reports:

Meeting Date

Description

a. 12/17/87

Meeting to discuss specific areas related to piping and
pipe supports, cable tray hangers, and conduit and conduit
supports.
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b.I2/18/87

c.02/18/88
d.02/25/88
e.02/26/88
f.06/23/88

Meeting to discuss specific areas related to piping and
pipe supports, cable tray hangers, and conduit and conduit
supports.
Meeting to discuss issues related to cable tray hangers,
conduit and conduit supports.
Meeting to discuss issues related to piping, pipe
supports, civiVstructural and mechanical.
Meeting to discuss issues related to piping, pipe
supports, civiVstructural and mechanical.
Meeting to discuss the upper lateral restraints, HVAC,
and other issues.

EXHIBIT 12 "Investigation of Weld Quality for Safety Related Pipe
Supports," prepared by Stone & Webster Engineering
Corporation, dated Dec. 22, 1987.
EXHIBIT 13 Letter (TXX-88495) from Wm. G. Counsil, TU Electric, to
U.S. NRC regarding CPSES Programmatic Enhancements dated
June 9, 1988.
EXHIBIT 14 List of Contentions Admitted in Dockets 50-445-0L and
S0-446-0L.
Other documents which the parties mutually agree are necessary to a sound
record may also be jointly offered for admission into the record.
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EXlllBIT 14
List or Contentions Admitted in Dockets S0-44S/0L and S0-446/0L

Contention 1. Applicants have not demonstrated technical qualifications to
opemte CPSES in accordance with 10 C.F.R. § 50.57(a)(4) in that they have
relied upon Westinghouse to prepare a portion of the Final Safety Analysis
Report (FSAR). (CFUR 1)
Contention 2. One or more of the reports used in the construction of
computer codes for the CPSES/FSAR have not been suitably verified and
formally accepted; thus conclusions based upon these computer codes are
invalid. (CFUR 2A)
Contention 3. The computer codes used in CPSES/FSAR must be tested
and, if necessary, modified to accept the parameters reflecting the sequence
of events at Three Mile Island and then to realistically predict plant behavior.
(CFUR 2B)
Contention 4. Some accident sequences heretofore considered to have probabilities so low as to be considered incredible, based, in part, upon the findings
of WASH -1400, are in fact more probable in light of additional findings, such as
those of the Lewis Committee and should be evaluated as credible accidents for
CPSES. This evaluation should include a hydrogen explosion accidenL In order
to insure conservatism, the probabilities associated with such accident sequences
should be the highest probabilities within the specified confidence band. (CFUR
3A, 3B and ACORN 11)
Contention 5. The Applicant's failure to adhere to the quality assurance!
quality control provisions required by the construction permits for Comanche
Peak, Units 1 and 2, and the requirements of Appendix B of 10 C.F.R. Pm SO,
and the construction pmctices employed, specifically in regard to concrete work,
mortar blocks, steel, fracture toughness testing, expansion joints, placement of
the reactor vessel for Unit 2, welding, inspection and testing, materials used, cmft
labor qualifications and working conditions (as they may affect QA/QS:), and
tmining and organization of QA/QC personnel, have mised substantial questions
as to the adequacy of the construction of the facility. As a result the Commission
cannot make the findings required by 10 C.F.R. § 50.57(a) necessary for issuance
of an opemting license for Comanche Peak. (CFUR 4A-ACORN 14-CASE 19
Joint Contention)
Contention 6. There is no assurance that the Spent Fuel Pool area can
withstand the effects of tornadoes, as required by 10 C.F.R. SO, Appendix A,
Criterion 2 because:
a The analyses upon which the Design Basis Tornado (DB1) is based
on [is] perfunctory, outdated and unreliable;
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The loading analyses based on the Design Basis Tornado (DBT)
are inappropriate because they fail to consider the potential loading
combination of the DBT and a tornado-generated missile.
c. The assignment of a loading factor of 1.0 for load combination equations incorporating tornado loadings in combination with "normal and
accident conditions" is unacceptable.
d. The DBT parameters used in FSAR Section 3.3.2.1. are less conservative than the parameters found in NRC Regulatory Guide 1.76.c.2.
(CFUR S)
Contention 7. Applicants have failed to adequately evaluate whether the
rock "overbreak" and subsequent fissure repair using concrete grout have impaired the ability of category I structures to withstand seismic disturbances.
(CFUR 6)
Contention 8. Applicants have failed to adequately evaluate the impacts of
the drawdown of the groundwater under CPSES during and as a result of plant
operation. (CFUR 7)
Contention 9. Applicants have failed to make any effort to determine the
effect of radioactive releases on the general public other than at the exclusion
boundary. Various transport mechanisms may cause, in certain cases, the bulk of
the health effects to occur some distance from the exclusion boundary. (CFUR
8)
Contention 10. The CPSES design fails to adequately account for the effect
of asymmetric loading resulting from a pipe break in the areas between the
reactor vessel and the shield wall. (ACORN 1)
Contention 11. Neither the Applicants nor the Staff has a reliable method
for evaluating or insuring that Class IE safety-related equipment is designed
to accommodate the effects of and to be compab'ble with the environmental
conditions associated with the most severe postulated accident; thus General
Design Criterion 4 has not been satisfied. (ACORN 3)
Contention 12. Neither the Applicants nor the Staff has reliable methods
for evaluating and insuring that structures, systems and components important
to safety are designed to withstand the effects of the safe shutdown earthquake
without losing the capability to safely shut down the plant; thus, General Design
Criterion 2 has not been satisfied. (ACORN 4)
Contention 13. Present fire protection measures proposed by Applicants are
nOl adequate to minimize the probability and effect of a fire from disabling the
electric cables for all redundant safety systems; thus, General Design Criterion
3 has not been satisfied. (ACORN S)
Contention 14. The DC Power System for the CPSES plant fails to meet the
single failure criterion as defined in 10 C.F.R. Part SO, Appendix A. (ACORN
6)
b.
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ConlenJion 15. The CPSES design does not provide adequate, reliable
instrumentation to monitor variables and systems affecting the integrity of the
reactor core, the pressure boundary of the containment after an accident, in
violation of General Design Criterion 13 of Appendix A of 10 C.P.R. Part 50.
(ACORN 7)
ConlenJion 16. The CPSES does not provide adequate equipment outside
of the control room to promptly put the reactor in hot shutdown and so maintain
it until attaining cold shutdown (also from outside the control room) as required
by General Design Criterion 19 of Appendix A to 10 C.F.R. Part 50. (ACORN
9)
ConlenJion 17. Neither the Applicants nor the Staff has adequately considered the effects of aging and cumulative radiation on safety-related equipment
which must be seismically and environmentally qualified; thus. General Design
Criterion 4 has not been satisfied. (ACORN 10)
ConlenJion 18. The CPSES design fails to present a means for dealing
with pressure transients produced by component failure, personnel error, or
spurious valve actuation which exceed the pressure/temperature limits of the
reactor vessel. (ACORN 13)
ConJenJion 19. The CPSES deSign fails to protect against corrosion within
the steam genemtors which causes cracking of pipes and leakage of mdioactive
water. (ACORN 15)
ConlenJion 20. The CPSES design does not adequately insure that safetyrelated water supplies will be available for plant opemtion in the event of ice
buildup at the service water intake structure. (ACORN 20)
ConlenJion 21. The CPSES deSign fails to protect against accidents involving the movement and handling of heavy loads in the vicinity of spent fuel at
the facility. (ACORN 22)
Contention 22. Applicants have failed to comply with 10 C.P.R. Part 50.
Appendix E, regarding emergency planning. for the following reasons:
a. The FSAR does not identify state or regional authorities responsible
for emergency planning or who have special qualifications for dealing
with emergencies. (CASE 12(a»
b. No agreements have been reached with local and state officials and
agencies for the early warning and evacuation of the public, including
the identification of the principal officials by titles and agencies.
(CASE 12(b»
c. These is no description of the armngements for services of physicians
and other medical personnel qualified to handle mdiation emergencies
and armngements for the transportation of injured or contaminated
individuals beyond the site boundary. (CASE 12(c»
d. There are no adequate plans for testing by periodic drills of emergency
plans and provisions for participation in the drills by persons whose
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assistance may be needed, other than employees of the Applicant
(CASE 12(d»
e. There is no provision for medical facilities in the immediate vicinity
of the site, which includes Glen Rose. (CASE 12(e»
f. There is no provision for emergency planning for Glen Rose or the
Dallas/Ft. Worth metroplex. (CASE 12(f) and ACORN 24)
Contention 23. Neither the Applicants nor the Staff has adequately considered the health effects of low~level radiation on the population surrounding
CPSES in as much that the CPSES design does not assure that radioactive emissions will be as low as is reasonably achievable. (ACORN 25 and CASE 9)
Contention 24. A favorable cost/benefit balance cannot be made because
the Applicant has failed to adequately consider:
a. The costs of safely decommissioning the facility after its useful life
(ACORN 31 and CASE 6(a»
b. The costs in terins of health, as well as the economic costs of a
possible accident in the on-site storage of spent fuel (CASE 7)
c. The fuel costs and suPPly (CASE 6(c»
d. The costs of waste storage (CASE 6(d».
Contention 25. The requirements of the Atomic Energy Act, as amended,
10 C.P.R. SO.S7(a)(4) and 10 C.P.R. SO Appendix C have not been met in that
the Applicant is not financially qualified to operate the proposed facility. (CASE

16)
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EXlUBIT B
SETI'LEMENT AGREEMENT BETWEEN CASE,
MRS. JUANITA ELLIS AND TEXAS UTILITIES ELECTRIC COMPANY
RECITALS
This Settlement Agreement is made and entered into this 28th day of June,
1988, between Texas Utilities Electric Company, separately and acting as the
Project Manager under the Joint Ownership Agreement on behalf of all the
owners of CPSES (hereinafter collectively referred to as uTU Electric"), Citizens
Association for Sound Energy and Mrs. Juanita Ellis (hereinafter the use of
the term "CASE" shall refer to Citizens Association for Sound Energy and
Mrs. Juanita Ellis in her capacity as President of CASE. Provisions of the
Agreement specifying Mrs. Juanita Ellis in any capacity other than as President
of CASE shall refer specifically to Mrs. Juanita Ellis):
WHEREAS, TU Electric and Citizens Association for Sound Energy
("CASE") are parties to a number of proceedings before the Nuclear Regulatory Commission in connection with the licensing of Comanche Peak Steam
Electric Station Units 1 and 2 (''CPSES''), as more fully described in paragraph
1.1 of Article 1 of this Settlement Agreement ("Agreement"); and
WHEREAS, TU Electric and CASE have decided that those proceedings
should be resolved in accordance with the terms of this Agreement;
THEREFORE, in consideration of these premises, the parties, intending to
be legally bound, agree as follows:

OPERATIVE PROVISIONS

I.

Resolution of AU NRC Proceedings

1.1. TU Electric and CASE agree to execute and file with the Nuclear
Regulatory Commission (''NRC'') a Joint Stipulation and Joint Motion for
Dismissal of NRC Proceedings, specifically Docket Nos. 50-445 01.., 50-446
OL and 50-445 CPA, in a form as set forth in Exhibits A and B attached to this
Agreement [see pp. 104-16, supra], the terms of which are incorporated herein
by reference for all purposes of this Agreement
1.2. 1U Electric and CASE agree to prosecute diligently, in accordance
with their respective charters, such Joint Stipulation and Joint Motion for Dismissal and to provide any additional information, file any additional pleadings,
make such appearances, and provide such support before the NRC and any other
body as may be necessary to effectuate the dismissal of the above-referenced
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NRC proceedings. In fulfilling their respective obligations under this paragraph,
Mrs. Juanita Ellis or other representatives of CASE will not be required to undertake travel away from Dallas, Texas.
1.3. Upon the effective date of the Joint Stipulation, CASE and Mrs.
Juanita Ellis agree that they will not contest before the NRC, any other regulatory
body or any court the issuance of any operating license or any amendments to
the construction permit for CPSES Units 1 and 2, including the issuance of
any associated licenses or permits, except as expressly provided in the Joint
Stipulation. This provision does not apply to any proceedings before the Texas
Public Utilities Commission nor, notwithstanding Paragraphs 5.1 and 5.2, does
it apply to any amendments to full power CPSES operating licenses. This
agreement is based upon the understanding and trust by CASE that TU Electric
has agreed to complete and carry through on its commitments as provided in
the Joint Stipulation to ensure that the design and construction of CPSES Units
1 and 2 are accomplished correctly in a manner specified by TU Electric and
approved by the NRC Staff.

n.

Commitments or TU Electric

2.1. TU Electric agrees to comply with the Joint Stipulation when effective.
2.2. TU Electric agrees that William O. Counsil, Executive Vice President,
Nuclear Engineering and Operations, will continue to serve as the primary point
of contact for CASE within TU Electric for the period that a representative
of CASE serves on the Operations Review Committee pursuant to the Joint
Stipulation. TU Electric will take no action to prevent or lessen Mr. Counsil's
accessibility to CASE while he is employed by TU Electric. Nor shall TU
Electric terminate Mr. Counsil's employment for reasons inconsistent with this
paragraph 2.2. In the event Mr. Counsil ceases to be employed by TU Electric,
CASE may designate any then-current TU Electric nuclear officer1 as the primary
point of contact and may change such contact at CASE's discretion.
2.3. In recognition of CASE's concerns about workers formerly employed
in connection with the construction of the CPSES, who may have employment
discrimination claims against TU Electric or a contractor thereof, whether
pending or anticipated, at the time of the signing of this Agreement, or who
have assisted CASE in the CPSES licensing proceeding, TU Electric has also
entered into good faith settlement negotiations which will resolve the disputes
with the representatives of the former wolkers currently engaged in litigation
if and when the Joint Stipulation becomes effective. Now and in the future,

1A. used herein, nuclear officer means the Executive Vice President of Nuclear Engineering and Operations. or
any officer who reporIS directly 10 hhn.
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TU Electric agrees to make a good faith effort to investigate and resolve issues
brought to CASE by CPSES workers or others.
2.4. Contingent upon the 10int Stipu1ation becoming effective, then upon
either the issuance of a dismissal of Docket Nos. 50445 OL, SO-446 OL and
50445 CPA or the issuance of an operating license to operate CPSES Unit I,
whichever comes first, TU Electric will issue to the public and the news media
the following statement and will file with the NRC the request2 that it be made
part of the record of the ASLB proceeding in the previously referenced OL and
CPA dockets:
111 Electric recognizes that the Citizens Association for Sound Energy (CASE) and its
President, Mn. Iuanita Ellis, have made a substantial. penonal. Ind unselfish cmtnbutim to
the regulatory process which assures that Ccmanche Peak Steam Electric Statim ("Comanche
Peakj will be a safer plant. Through the untiring efforts of CASE representatives,
deficiencies which existed in the early 1980's have been revealed in the design of substantial
portions of the plant which no one else, including 111 Electric, the Nuclear Regulatory
Commissim (NRC), or other third-party experts had fully recognized or discovered. As
a result, Ccmanche Peak is a better, safer plant than before Ind, thrwgh the reinspection
Ind Corrective Actim Program, has a greater assurance of safety and reliable generatim.
We commend CASE. together with its technical advisors, lade Doyle Ind Marle Walsh, Ind
other worleen, public interest organizatims, and supporten for their coorage and devotion
to CASE's goals « finding the facti Ind informing the public. Because« these activities,
CASE', President. Mn. Ellis, has been appointed to the Operatims Review Canmittee
("ORCj at Comanche Peak, In lDlpaid but important positim which will provide CASE
with the opponunity to continue to play In active part in assuring itself that Comanche Peak
is as safe a nuclear facility as possible.
The ORC is required by the ComIlIche Peak technical specifications Ind functions as In
independent body assigned the responsibility for review of various safety related matten
including nuclear power plant operations, nuclear engineering, radiological lafety Ind
quality assurance practices ammg othen. Ammg its duties, the ORC will be responsible
for independent review « proposed modifications to the Comanche Peak facilities or
procedures, changes to the Technical Specificstims Ind license amendments, any violations
or deviatims which are required to be reported to NRC Ind other safety related matten
deemed appropriate by the ORC memben. The ORC meets periodically to review Ind
discuss various issues bearing on the safe operation of Comanche Peak Ind reports its
findings and recommendatims directly to the Executive Vice President, Nuclear Engineering
and Operations.
111 Electric also recognizes its own shortcomings in assuring the NRC that they fulfilled NRC
Regulatims. We acknowledge that nuclear expertise did not exist to meet those demands
and that its nuclear management did not have full sensitivity to the regulatory enviromnent.

21t Is a~ that the pmties will file within five (5) days afta- miry c:L an OnIer c:L Dismisal c:L uid Dockets
lOeb statement u reftected in Exhibit C hemo together with any additional doeumcm. to be included in the
ASLB record. provicfina the parties have mu!IlalIy a~ in adVIDce to the appropriateness or.uch additional
inc1usicm in the reconI, provided. however, that all doeumcm. apecifically identified in the Index or Exhibits to
the 1 0 Stipulation aha11 be cxccpted from thia provision. This Ag=mcnt will be contingent upon admission of
the statement in the m:ord of the procccdinp.

128

CASE, Mn. Elli., IJld her colleague. p~ a JUbctantial part in achieving our c:urrenllevel

c1 awareness.

m.

CPSES Operations Review Committee

3.1. As provided in the Joint Stipulation, CASE's designated representative, Mrs. Ellis, or its designated alternate, will serve, without salary reimbursement from ro Electric, as a member of the Operations Review Committee
("ORCj. In the event Mrs. Ellis resigns or is otherwise unable to serve, CASE
may designate a representative.
3.2. ro Electric agrees that CASE's designated representative, Mrs. Ellis, or its alternate, in furtherance of his/her duties as a member of the ORC,
may engage the services of one or more technical consultants' at ro Electric's
expense. Such consultant(s) shall be subject only to the qualification requirements of CASE and not those of ro Electric. The total fees and expenses of
all such technical consultants shall not exceed $150,000.00 on an annual basis,
such fees to be in addition to any amounts payable pursuant to paragraphs 4.1
and 6.1. Such payment shall continue during such period of service on ORC in
accordance with paragraph A.6 of the Joint Stipulation.
3.3. In addition to the fees and expenses of technical consultants set
forth in paragraph 3.2. TU Electric agrees to reimburse CASE's representative,
Mrs. Ellis, or its alternate for any other reasonable costs and expenses he/she
may incur in furtherance of his/her duties as a member of the ORC, in accordance
with normal ro Electric company policy.

IV.

Reimbursement

or Licensing Costs and Expenses

4.1. In recognition of the Significant contribution made by CASE and the
tremendous cost and expenses incurred by CASE from 1979 through 1988 in
the NRC licensing proceedings involving CPSES, including the separate, simultaneous dockets in 1984 and 1985, and the dockets relating to the construction
permit extension requests and appeals therefrom to the NRC and the Federal
Courts, ro Electric agrees to reimburse CASE the amount of $4,500,000 for all
costs, expenses, attorneys fees, consultants fees, coon costs, salaries and debts
incurred by CASE in the past and pay for such costs and expenses which CASE
will incur in closing out its participation in the NRC licensing proceedings and
establishing its oversight role.

ru

, M used herein, "can.sultant" .ball mean any individual hired by either CASE or
E1eetric far Iho pwpose
of providing advice, m:ommendations, opinions, ICdmical usisunce, or apeciallc:rvices, whether or not paid by
ulary, canmission or any otbc:r form of n:imbwscment.
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4.2. The payment specified in paragraph 4.1 will be made to CASE within
thirty days of the date the Joint Stipulation becomes effective in the manner

specified by CASE at that time.
4.3. Payment obligations hereWlder shall not be subject to Arbitration.

v.

Mutual Releases

5.1. Upon the effective date of the Joint Stipulation, ru Electric agrees
to release and discharge CASE and Mrs. Juanita Ellis, their successors, assigns,
officers, Board of Directors, members, consultants and attorneys from any and
all claims, demands, and causes of action that TIl Electric may now have or
that might subsequently accrue arising out of or connected in any way with the
design, construction, operation or licensing of Comanche Peak Steam Electric
Station.
5.2. Upon the effective date of the Joint Stipulation, CASE and MrsJuanita
Ellis each agree to release and discharge TIl Electric, its predecessors, successors, assigns and any of its parent or sister companies, officers, directors, managers, agents, employees, contractors,4 consultants and attorneys from any and
all claims, demands, and causes of action that CASE or Juanita Ellis may now
have or which might subsequently accrue arising out of or connected in any way
with the design, construction, operation or licensing of Comanche Peak Steam
Electric Station.
5.3. At the time of payment by TIl Electric pursuant to paragraph 4.1
above, CASE shall deliver to TIl Electric a General Release in substantially the
form set forth in Exhibit D, attached, from Jack Doyle, Mark Walsh and any
person, other than CASE or Mrs. Juanita Ellis, who is to receive reimbursement
as a consultant to or an expert witness for CASE out of the amount specified in
paragraph 4.1.
5.4. It is understood and agreed that the release granted in paragraphs 5.2
and 5.3 shall have no effect on any claim which is otherwise within the terms
or coverage of the Price-Anderson Act, 42 U.S.C. 2210. It is further agreed that
the releases granted in paragraphs 5.1, 5.2 and 5.3 shall not prevent the releasing
party from asserting any defense or counterclaim with respect to claims which
are the subject of such release asserted against the releasing party by anyone not
a party to this Agreement or by any owner of Comanche Peak other than TIl
Electric.

4 Aa used herein. OOcant:rac:ton" .hall mean any canpmy or organization hired by either CASE or 111 Electric for
the purpoIC of providing advice, m:anmenditiOl1l. opiniOl1l. lCdmical usiItance, or ipCCialletYicel. whether or
nOl pad by uIary. canmission or any other form or n:imbtmcment.
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VI.

Indemnification

6.1. Upon the effective date of the Joint Stipulation and subject to paragraphs 6.2 and 6.3 of this Agreement. ro Electric as defined in the first
paragraph of the Recitals hereto, agrees to indemnify and defend CASE, and
Mrs. Juanita Ellis, their successors, assigns Board of Directors, members, consultants, and attorneys from any and all claims, demands and causes of action
asserted or brought against them in violation of the release set forth in Article
V, paragraphs 5.1 and 5.3. Such indemnification shall include all attorney's fees
that CASE, or Mrs. Juanita Ellis may incur by reason of or in consequence of
any such claim, demand or cause of action, provided however, that ro Electric's total liability under this paragraph 6.1 shall not exceed $4.5 million, which
amount would be in addition to the sums paid in paragraphs 3.2 and 4.1.
6.2. CASE and Mrs. Juanita Ellis shall notify ro Electric of any such
claim, demand or cause of action asserted or brought against them or anyone of
them and ro Electric will assume and defend, at its sole cost and expense, any
and all such claims, demands or causes of action. ro Electric will, however,
provide to CASE copies of all pleadings and briefs filed in the case.
6.3. The notice required by paragraph 6.2 shall be provided not later than
fourteen days after CASE or Mrs. Juanita Ellis receive or obtain laiowledge of
any such claim, demand or cause of action. Notice shall be provided as specified
in paragraph 10.5.
6.4. Notwithstanding the provisions of paragraph 10.1, ro Electric may,
after prior notice to CASE, disclose this Agreement or the terms of this
Agreement if, in ro Electric's sole discretion, such disclosure is necessary to
the defense of any such claim, demand or cause of action.
VII.

Conditions of Settlement

7.1. This Agreement. the Joint Stipulation and the Joint Motion to Dismiss
are null and void and of no legal effect if ro Electric, CASE and the NRC
Staff fail to execute and jointly file the Joint Stipulation and Joint Motion for
Dismissal.
7.2. In the event the Atomic Safety and Licensing Board ("ASLB") fails
to either grant or deny the Joint Motion for Dismissal within 30 days of its
filing, 1U Electric may, in its sole discretion, terminate this Agreement, the
Joint Stipulation and the Joint Motion for Dismissal by written notice to CASE
made within 30 days after the expiration of the 30-day period following filing
of the Joint Motion. If ro Electric fails to make written notice to terminate
within the 30-day ~riod, this Agreement shall remain in full force and effect
and neither party shall be entitled to rescind this Agreement except as provided
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in paragraph 7.3 below. In the event that 1U Electric elects to so terminate, the
period for deferral of actions required under the hearing schedule, as specified
in the Joint Motion, shall be extended for an additional period of time equal to
the number of days between the end of the 30-day period following filing of the
Joint Motion and the day on which the notice of termination is made.
7.3. At any time up to 30 days after the ASLB issues an order denying the
Joint Motion for Dismissal, 1U Electric may, in its sole discretion, by written
notice to CASE, either:
(a) make the Joint Stipulation effective as to the rights and obligations of
1U Electric and CASE thereunder, subject only to the concurrence
of the NRC Staff as to the applicability of Section B thereof. Upon
such concurrence by the NRC Staff, the Joint Stipulation shall be
deemed effective as if the ASLB had accepted the Joint Stipulation
and dismissed the proceedings; or
(b) after such denial, terminate this Agreement.
This Agreement shall terminate upon the expiration of such 30-day period unless
1U Electric exercises its rights under this Article.

vm.

Arbitration

8.1. Except as provided in paragraphs 4.3 and 8.3 of this Agreement,
all disputes regarding the meaning or interpretation of this Agreement or
of paragraphs A.S, A.6, and A.8 of the Joint Stipulation, which the parties
cannot resolve amicably shall be resolved in accordance with the rules of
the American Arbitration Association \'AAA") except as modified by this
Agreement. Arbitration will be commenced by the service of a written notice
by the party seeking arbitration setting forth the matter in dispute and requesting
a ruling pursuant to this Article.
8.2. The arbitration panel will be composed of three arbitrators, one
appointed by 1U Electric, one appointed by CASE, and the third arbitrator
appointed by the two arbitrators named by the parties. If one party fails or refuses
to appoint an arbitrator within thirty days of the commencement of arbitration,
the arbitration will be conducted by the arbitrator appointed by the other party.
If the two arbitrators are unable to reach agreement on a third arbitrator within
thirty days of their appointment, the third arbitrator will be appointed by the
AAA.
8.3. The arbitration panel shall issue a written decision declaring the rights
and obligations of the parties under this Agreement, and shall have authority to
issue an order requiring the parties or either of them to take or refrain from taking
action; provided that the arbitration panel shall have no authority whatsoever to
hear or decide any dispute falling within the terms of Section B of the Joint
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Stipulation attached. The decision of the arbitration panel will be final and
binding on the parties.
8.4. The sibls of the arbitration will be Dallas, Texas.
8.S. All costs of arbitration incurred by both parties, including but not
limited to attorneys' fees, witness fees, and administrative costs, shall be borne
as determined to be appropriate by the arbitration panel, pursuant to the rules
oftheAAA.
8.6. In resolving any dispute between the parties pursuant to this Article,
the arbitration panel shall apply the substantive law of the State of Texas
excluding, however, the conflict of laws provisions of the State of Texas. In
addition, Rule 11 of the Federal Rules of Civil Procedure shall apply to any and
all claims made pursuant to Article VIII of this Agreement.

IX.

Resolutions and Legal Opinions

9.1. The parties agree to exchange copies of duly executed and approved
resolutions of their respective Board of Directors in form and content set forth
in Exhibits E and F attached. In addition, TU Electric shall deliver to CASE
a legal opinion of the firm of Worsham, Rlrsythe, Sampels & Wooldridge in
form and content set forth in Exhibit G attached.

X.

Miscellaneous

10.1. Except for the information set forth on Exhibit H attached, which
may be released to the public when the Joint Stipulation is filed, this Agreement
shall be maintained in confidence by TU Electric, CASE and Mrs. Juanita Ellis
and neither the Settlement Agreement nor the terms of this Agreement may be
disclosed to any other person unless such further disclosure is required by law
(after diligent attempt is made to prevent such disclosure) or is agreed to in
writing by all parties. If any party to this Agreement is threatened or compelled
by operation of law to disclose this Agreement or the terms of this Agreement,
such party shall, prior to disclosure, immediately notify the other parties to
this Agreement of such threatened or compelled disclosure in order that all
parties may contest the disclosure. The obligation to maintain this Agreement
in confidence shall survive the termination or cancellation of this Agreement. It
is agreed that any public statements or press releases concerning the Agreement
made by any party to the Agreement shall first be approved by the other parties
hereto.
10.2. This Agreement wiD be binding upon and inure to the benefit of
CASE, Juanita Ellis and TU Electric, their successor and assigns. This Agree-
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ment will not be assignable by any of the parties hereto without the written
consent of the remaining parties.
10.3. This Agreement will become effective upon its execution by TU
Electric, CASE and Juanita Ellis.
10.4. This Agreement constitutes the entire Agreement between the parties
and supersedes all prior agreements, representations, statements, promises, and
understandings, whether oral or written, express or implied. This Agreement
may only be amended or modified by a writing signed by all parties. This
Settlement Agreement and the Joint Stipulation will be construed in a consistent
manner, taking into consideration the purpose of this Settlement Agreement. If
any of the provisions are not consistent or are contradictory, CASE and TU
Electric agree that the Settlement Agreement will govern.
10.5. Any communications or notices made or given by any party in
connection with this Agreement shall be in writing, to the following:
If to TU Electric:

William G. Counsil
Executive Vice President, TU Electric
Skyway Tower
400 North Olive Street, L.B. 81
Dallas, Texas 75201
If to CASE:

Mrs. Juanita Ellis
President, CASE
1426 South Polk Street
Dallas, Texas 75224
With a copy to:
Billie Pimer Garde
Government Accountability Project
Midwest Office
104 East Wisconsin Avenue - B
Appleton, Wisconsin 54911-4897
Written notices will be by certified mail, return receipt requested or hand
delivered and will be deemed given on the date of mailing if mailed or delivery
if hand delivered.
.
The undersigned warrant and represent that they have full and complete right,
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power, authority and capacity to execute this Agreement on behalf of the parties
to this Agreement, due to Corporate Resolutions duly authorized.
For and On Behalf of Texas
Utilities Electric Company
Separately and Acting as
Project Manager under the Joint
Ownership Agreement on behalf of
all The Owners of CPSES
By:

William G. Counsil
Executive Vice President,
Generating Division

CASE (Citizens Association for
Sound Energy)
By:

(Mrs.) Juanita Ellis
President

By:

(Mrs.) Juanita Ellis,
Individually
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EXHIBIT C
June 28, 1988

Mrs. Juanita Ellis
President, CASE
1426 South Polk Street
Dallas, Texas 752
Dear Juanita:
We have agreed that when the NRC licensing proceedings for the Comanche
Peak Steam Electric Station (NRC Docket Nos. 50-445-0L, 50-446-0L and 50445-CPA) have been dismissed and the Joint Stipulation has become effective,
you will be authorized to release this letter to the public and the news media and
we will file it with the NRC as part of the record of the licensing proceeding. I
am duly authorized to make the statements herein on behalf of TU Electric and
to sign this letter.
TU Electric recognizes that the Citizens Association for Sound Energy
(CASE) and its President, Mrs. Juanita Ellis, have made a substantial, personal,
and unselfish contribution to the regulatory process which assures that Comanche
Peak Steam Electric Station ("Comanche Peakj will be a safer plant. Through
the untiring efforts of CASE representatives, deficiencies which existed in the
early 1980's have been revealed in the design of substantial portions of the plant
which no one else, including TU Electric, the Nuclear Regulatory Commission
(NRC), or other third-party experts had fully recognized or discovered. As
a result, Comanche Peak is a better, safer plant than before, and, through
the reinspection and Corrective Action Program, has a greater assurance of
safety and reliable generation. We commend CASE, together with its technical
advisors, Jack Doyle and Mark Walsh, and other workers, public interest
organizations, and supporters for their courage and devotion to CASE's goals of
finding the facts and informing the public. Because of these activities, CASE's
President, Mrs. Ellis, has been appointed to the Operations Review Committee
("ORC'') at Comanche Peak, an unpaid but important position which will provide
CASE with the opportunity to continue to play an active part in assuring itself
that Comanche Peak is as safe a nuclear facility as possible.
The ORC is required by the Comanche Peak technical specifications and
functions as an independent body assigned the responsibility for review of
various safety related matters including nuclear power plant operations, nuclear
engineering, radiological safety and quality assurance practices among others.
Among its duties; the ORC will be responsible for independent review of
Pt:Oposed modifications to the Comanche Peak facilities or procedures, changes
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to the Technical Specifications and license amendments, any violations or
deviations which are required to be reported to NRC and other safety related
matters deemed appropriate by the ORC members. The ORC meets periodically
to review and discuss various issues bearing on the safe operation of Comanche
Peak and reports its findings and recommendations directly to the Executive
Vice President, Nuclear Engineering and Operations.
TU Electric also recognizes its own shortcomings in assuring the NRC that
they fulfilled NRC Regulations. We acknowledge that nuclear expertise did not
exist to meet those demands and that its nuclear management did not have full
sensitivity to the regulatory environment. CASE, Mrs. Ellis and her colleagues
played a substantial part in achieving our current level of awareness.
Sincerely,
W.G. Counsil
Executive Vice President,
Generating Division
TU Electric'
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EXHIBIT D
GENERAL RELEASE
The undersigned. in consideration of the payment of cash to be made to me
pursuant to a Settlement Agreement with Texas Utilities Electric Company (TU
Electric) on the _ day of June, 1988, does hereby release and forever discharge
TIJ Electric, Texas Utilities Company, Texas Municipal Power Agency, Tex-La
Electric Cooperative of Texas, Inc., Brazos Electric Power Cooperative, Inc.,
Brown & Root, Inc., Ebasco Services, Inc., C. Thomas Brandt, and any other
person, firm, or corporation who performs work for or have been associated with
the Comanche Peak Steam Electric Station project ("Comanche Peakj, together
with each of their respective attorneys, related or affiliated companies, successors, assigns, officers, directors, managers, agents, partners, and employees, and
each of them, hereinafter collectively referred to as the Released Parties, from
any and all claim or liability arising out of my employment at or involvement
with Comanche Peak project or any other claims or actions of any nature whatsoever I might have arising out of any acts or omissions on the part of said
Released Parties, whether known or unknown, as of the date hereof.
The undersigned understands that this General Release resolves and extinguishes, among other things, any and all claims raised in complaints filed before
the Department of Labor or under Section 210 of the Energy Reorganization
Act and any and all claims raised in any complaints filed in any state or federal
court or administrative agency, together with any and all claims that I might
have asserted or can assert in any suit, cause of action, charge of discrimination,
or other claim against any and all of the Released Parties.
If I am presently a party to any legal action in any court or administrative
forum, state or federal, against anyone or more of the Released Parties herein,
I agree to immediately cause such suit or legal proceeding to be dismissed with
prejudice to my right to refile same.
I further agree that this General Release shall be binding on the undersigned,
my agents, attorneys, representatives, executors, personal representatives, heirs,
successors, and assigns.
I hereby acknowledge that I have read this General Release and that I fully
understand the terms, nature, and effect of the General Release and have voluntarily and knowingly executed the General Release. I further acknowledge
that, by the payment of the consideration herein to me, neither TIJ Electric nor
any of the other Released Parties admits liability or responsibility to me in any
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respect but rather denies same and I recognize that the sum so paid is to buy
peace and avoid further litigation or the assertion of claims.
Signed this _ day of June, 1988.

Witness:
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EXIUBIT E
CORPORATE RESOLUTION

I, Peter B. Tinkham, Secretary of Texas Utilities Electric Company, a Texas
corporation, hereby certify that the resolution set forth hereunder was duly
adopted at a meeting of the Board of Directors of said Company duly held
on June ZI, 1988, at which a quorum was present and voting, and that said
resolution has not been amended or rescinded and is in full force and effect on
the date hereof:
RESOLYEO that all of the actions heretofore taken and proposed
to be taken by the officers of the Company with respect to the pr0posed Settlement Agreement between CASE, Mrs. Juanita Ellis, and the
Company, (hereinafter the "Settlement Agreement"), including but not
limited to, the actions of the officers in connection with negotiation and
participation in discussions with the parties to the transaction be, and
hereby are, in all respects approved, confirmed and ratified; and further
RESOLVED that the terms and provisions of the proposed Settlement
Agreement, as presented to the meeting, be, and hereby are, approved
and the Chairman of the Board, or any Division President or Executive
Vice President of the Company, be, and each of them hereby is, authorized and empowered to execute and deliver the Settlement Agreement in
such form as he may deem necessary or advisable, his approval thereof
to be conclusively evidenced by his signature thereto, and to take any
and all action he may deem necessary in connection with the foregoing
to enable the Company to fully and promptly perform all of its obligations with respect to the said Settlement Agreement; and further
RESOLVED that said officers of the Company be and they hereby
are authorized and directed on behalf of the Company to execute any
and all documents and to take any and all action that they may deem
necessary or desirable in order to enable the Company to carry out and
effectuate the purposes of the foregoing resolution and the transaction
covered thereby.
IN WTINESS WHEREOF I hereunto set my hand and the seal of said
Company this 27th day of June, 1988.
Peter B. Tinkham
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ExmBIT F
RESOLUTION
I, Barbara N. Boltz, Secretary of Citizens Association for Sound Energy,
a Texas Non-Profit corporation (hereinafter the "Association"), hereby certify
that the resolution set forth hereunder was duly adopted at a meeting of the
Board of Directors of said Association duly held on June 14, 1988. at which a
quorum was present and voting. and that said resolution has not been amended
or rescinded and is in full force and effect on the date hereof:
RESOLVED that all of the actions heretofore taken and proposed
to be taken by Mrs. Juanita Ellis, President of the Association, with
respect to the proposed Settlement Agreement between the Association,
Mrs. Juanita Ellis, and Texas Utilities Electric Company. (hereinafter
the "Settlement Agreementj, including but not limited to, the actions of
Mrs. Ellis in connection with negotiation and participation in discussions
with the parties to the transaction be, and hereby are, in all respects
approved, confirmed and ratified; and further
RESOLVED that the terms and provisions of the proposed Settlement
Agreement, as presented to the meeting, be, and hereby are, approved
and the President of the Association, be, and hereby is, authorized and
empowered to execute and deliver the Settlement Agreement in such
form as she may deem necessary or advisable, her approval thereof to
be conclusively evidenced by her signature thereto. and to take any and
all action she may deem necessary in connection with the foregoing
to enable the Association to fully and promptly perform all of its
obligations with respect to the said Settlement Agreement; and further
RESOLVED that Mrs. Ellis be and she hereby is authorized and
directed on behalf of the Association to execute any and all documents
and to take any and all action that she may deem necessary or desirable in
order to enable the Association to carry out and effectuate the purposes
of the foregoing resolution and the transaction covered thereby.
IN WIlNESS WHEREOF I hereunto set my hand and the seal of said
Association this 27th day of June, 1988.
Barbara N. Boltz, Secretary
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EXHIBIT G
June 28, 1988
Mrs. Juanita Ellis
President. CASE
1426 South Polk Street
Dallas, Texas 75224
Dear Mrs. Ellis:
We have acted as counsel for Texas Utilities Electric Company, a Texas corporation (the "Company''), in connection with that certain Settlement Agreement
dated June - t 1988 (the "Agreement") by and between Citizens Association for
Sound Energy ("CASE',), Mrs. Juanita Ellis ("Ellis'') and the Company. This
opinion is delivered to you pursuant to Section 9.1 of the Agreement.
In connection with this opinion, we have reviewed copies of the Agreement
and all Exhibits referenced in and attached to the Agreement. We have also
examined originals or copies, certified or otherwise identified to our satisfaction,
of such corporate records, certificates and other documents of the Company and
made such investigations of law as we have deemed necessary or appropriate as
a basis for the opinions expressed below.
Based upon the foregoing and subject to the qualifications set forth herein,
we are of the opinion that:
1. The Company is a corporation duly organized, validly existing and in
good standing under the laws of the State of Texas with requisite corporate
power and authority to carry on its business as now conducted.
2. The Company has requisite corporate power and authority to execute,
deliver and perform the Agreement acting separately and as Project Manager
under the Joint Ownership Agreement between the owners of the CPSES, and to
carry out its obligations thereunder. The Agreement has been duly authorized,
executed and delivered by the Company, and constitutes valid and legally
binding obligations of the Company enforceable against it in accordance with
its respective terms. The execution, delivery and performance of the Agreement
by the Company does not conflict with or result in any violation of, or constitute
a default under, the Articles of Incorporation or by-laws of the Company.
We are licensed to practice law in the State of Texas. We do not purport to
be experts on, or to express any opinion herein concerning, any law other than
the laws of the State of Texas and the federal law of the United States.
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The foregoing opinions are limited to the existing laws on the date hereof and
we undertake no obligation or responsibility to update or supplement this opinion
in response to subsequent changes in the law or future events or circumstances
affecting the transactions contemplated herein. This opinion has been delivered
solely for your benefit and may not be otherwise reproduced, filed or relied
upon by any other person or entity.
Very truly yours,
WORSHAM, FORSYTIm, SAMPELS
& WOOLDRIDGE

By: Robert A. Wooldridge, A Partner
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EXHIBIT H
PUBLIC STATEMENT
Upon the execution of the Settlement Agreement and the filing of the Joint
Stipulation and Joint Motion for Dismissal the following statement, descnoing
the terms and basis for the Settlement Agreement, may be released to the public
and the news media together with the Joint Stipulation and Joint Motion for
Dismissal without violating the provisions of Article VIII, paragraph 8.1:
Texu Utilities Electric Company ("1U Electricj and Citizens Association for Sound
Energy ("CASEj announced that they, along with the Nuclear Regulatory Commission
Staff, have filed a Joint Stipulation and a Joint Motion for Dismissal of the ongoing
NRC licensing proceedings involving the Comanche Peak Steam Electric Station. Under
the terms of the Joint Stipulation, which becomes effective in the evmt that the ASLB
grants the Motion to Dismiss, TU Electric will continue to implement the various com:ctive
actions already in place and CASE will continue to be actively involved in that process. In
addition, Mrs. Juanita Ellis, the President of CASE has been appointed as a full member
of the Operations Review Committee ("ORC',) for Cananche Peak, which is a position for
which TU Electric pays no salary. The ORC is required by the Comanche Peak technical
specifications and plays a vital role in reviewing operational and other safety·related matters
in connection with Comsnche Peak.
The dismissal of the ongoing licensing proceedings is part of an overall settlement
between CASE and TU Electric. In addition to the dismissal of the NRC licensing
proceeding, the settlement requires TU Electric to resolve claims by workers formerly
employed at Cananc:he Peak who have employment discrimination claims or suits against
TU Electric or its contractors, and TU Electric will reimburse CASE for the expenses and
debts incurred by CASE in CX)!IJIeCljon with the licensing of Cananche Peak.
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Cite as 28 NRC 145 (1988)

LBP-88-19

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD
Before Administrative Judges:
Charles Bechhoefer. Chairman
Glenn O. Bright
Dr. James H. Carpenter

In the Matter of

Docket No. 50-271-0LA
(ASLBP No. 87-547-02-LA)

VERMONT YANKEE NUCLEAR
POWER CORPORA110N
(Vermont Yankee Nuclear Power
Station)

August 3. 1988

In ruling on a motion for a stay, pending issuance of the Staff's Environmental
Assessment, of a license amendment permitting reracking of a spent fuel pool,
the Licensing Board, upon issuance of such assessment, dismisses the motion
as moot. To the extent the motion seeks a stay pending exploration by parties
of the validity of the Environmental Assessment, the Board denies the motion
as beyond its authority.

LICENSING BOARDS:

DELEGATED AUTHORITY

Licensing Boards, pursuant to 10 C.P.R. § 2.718(m), possess authority to take
actions not explicitly spelled out by other sections of the Rules of Practice.

RULES OF PRACTICE:

JURISDICTION OF BOARDS

Licensing Boards have jurisdiction, pursuant to 10 C.P.R. § 2.717(b), to
review Staff orders to a licensee which relate to any matter as to which the
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Board could admit a late-filed contention. The order need not be directly related
to the subject matter of an admitted contention. Cincinnati Gas and Electric
Co. (William H. Zimmer Nuclear Station), LBP-79-24, 10 NRC 226 (1979);
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), LBP84-16, 19 NRC 857, 862-64, aff'd, ALAB-765, 19 NRC 645, 652 (1984).
RULES OF PRACTICE:

JURISDICTION OF BOARDS

Under 10 C.F.R. § 50.58(b)(6), licensing boards lack jurisdiction to review
a "no significant hazards consideration" finding of the Staff, as well as the
immediate effectiveness of a license amendment issued after all steps requisite
to the issuance of such an amendment have been taken by the Staff. This
jurisdictional bar, however, does not insulate from adjudicatory review Staff
actions that must be (but have not been) taken prior to issuance of an amendment.
NEPA:

AGENCY RESPONSIBILmES

The Staff must perform an environmental review of a license amendment
prior to putting that amendment into effect Depending upon the circumstances,
the review may take the form of an Environmental Impact Statement, an
Environmental Assessment, or a categorical exclusion. Nothing in the Sholly
regulations abrogates those requirements.
NEPA:

FEDERAL ACTION

Any action taken by a licensee pursuant to its own license and 10 C.F.R.
§ 50.59 would not involve a separate federal action and hence would not be
subject to NEPA review requirements.
NEPA:

SEGMENTATION

In order to qualify as an action that may properly be segmented for environmental review purposes from a larger project, the segmented portion of the
action must possess some "independent utility" of its own and not merely be an
adjunct of the larger project
NEPA:

DAMAGE FROM IMPROPER REVIEW

Failure of an agency to perform an environmental review in itself has been
held to give rise to damage. At least in exceptional cases where there are
serious and substantive deficiencies in an environmental review or, perforce, no
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environmental review at all, traditional equitable principles do not come into
play in considering relief to be granted. One such situation is where a review
improperly covers only the first phase of a multiphase project.
NEPA:

SEGMENTATION

The prohibition against improper segmentation of actions for NEPA review
purposes does not require the initial phase to have significant environmental
impacts.

MEMORANDUM AND ORDER
(Motion to Stay License Amendment 104)
This proceeding involves an application by Vermont Yankee Nuclear Power
Corp. (Applicant), dated April 25, 1986, to expand the authorized capacity of
the spent fuel pool of the Vermont Yankee Nuclear Power Station from 2000
fuel elements to 2870 fuel elements. As part of this application, the Applicant
described two facility modifications that were necessary: replacement of the
spent fuel storage racks with new racks with a closer spacing of the fuel elements,
and the shortening of the two cooling water return sparger lines.1
License Amendment 104 to the Vermont Yankee operating license, issued by
the Staff on May 20, 1988, and effective upon issuance, by its terms permits
the Applicant to install the new racks and to shorten the sparger lines. It also
permits the new racks to be used, although not for more than the 2000 assemblies
currently authorized by the license. Thus, as set forth in the letter transmitting
Amendment 104 to the Applicant, the amendment was in "partial response" to
the April 25, 1986 application, as later supplemented.2
On June 13, 1988, the Commonwealth of Massachusetts (Massachusetts) and
the New England Coalition on Nuclear Pollution (NECNP) (Movants) filed a
Joint Motion requesting a stay of the effectiveness of License Amendment 104.
On June 24, 1988, the State of Vermont filed a response in support of the
Joint Motion, indicating it joined in sponsoring the motion. At a prehearing
conference on June 28, 1988, we held oral argument on certain aspects of the
Joint Motion. 3 On July 7 and 12, 1988, respectively, the Applicant and the NRC
1 Application, dated Apri12S. 1986, at 4.
2Lctter. dated May 20, 1988. fran Vernon L. Rooney, Project Manag<r, NRC, to R.W. Capstidc, licamng

Engineer, Vermont Yankee Nuclear Power Corp.
3 We had identified c:eruin matletll to be discussed in our Memorandum (Questions for Parties at Prehearlng
Conference), dated June 20, 1988 (unpublished). At lhat ccnference, we also denied rcquesta of !he Mavants for
temporuy, cmc:rgc:ncy Idief. S6. Second Prehearing Cmfcrence Order (Rulings at Temporuy Slly Order and
on Schedules), LBP·88-18, 28 NRC 43 (1988).
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Staff filed responses in opposition to the Joint Motion.4 On July IS, 1988, the
Movants filed a Joint Reply to the responses of the Applicant and Staff.' On
July 28, 1988, the Applicant filed a response to the Joint Reply.6
The Joint Motion is premised on the failure of the Staff, prior to issuing
the amendment, to have produced an Environmental Assessment (EA) or other
environmental review document governing the entire spent fuel pool expansion
application. For reasons set forth below, we find License Amendment 104 to
have been improperly issued by the NRC Staff and, indeed, to have been void.
However, based on the issuance by the Staff on July 25, 1988, of its EA, covering
the entire spent fuel pool expansion application, we also find the validity of the
amendment to have been reinstated and the Joint Motion in large measure to
be moot We are dismissing most of it on that basis. Beyond that, we have no
authority to grant at this time the further injunctive relief sought by the Movants,
extending beyond the release date of the EA. We are denying those aspects of
the Joint Motion on jmisdictional grounds.
A.

Background

In our Prehearing Conference Order of May 26, 1987, LBP-87-17, 25 NRC
838, we admitted three contentions - one safety contention, dealing with the
fuel pool cooling system; and two environmental contentions, one of which
dealt with the evaluation of alternatives to the course of action proposed in this
proceeding. Upon review of that Order, the Appeal Board permitted only the
safety contention to remain in the proceeding but reversed our admission of the
other two environmental contentions. ALAB-869, 26 NRC 13 (1987).
Of particular pertinence to the Joint Motion, the Appeal Board rejected
Contention 3, dealing with alternatives, on the ground that it was premature and
that any contention dealing with alternatives in a license amendment proceeding
of this type had to await the issuance by the NRC Staff of an EA or other
environmental review document (In its July 21, 1987 ruling, the Appeal Board
noted that an EA was expected "soon." 26 NRC at 34 n.32. Almost a year later,
at the time of the filing of the Joint Motion, the EA had not yet been issued;
indeed, it was only released a few days ago.)
Accompanying Amendment 104 was a Safety Evaluation Report (SER)
concerning only the reracking, together with the modification of the sparger
lines (which was to be carried out as a necessary condition for the reracking).

4 On Iune 23, 1988, we gnnted the Applicmt" unoppcsed teqUest for an extmJion of time 10 respa1d, and we

J!!UVided the Staff. Iimilar extension of ita time for response.

'On Iuly 12, 1988, we gnnIed the unopposed mJUCSt of Mualcbuset!l and NECNP to file. reply.
6'The Applicant .imultaneoualy filed • moticn for leave to file that response. We rratll thlt motion and are
considering the responae in this lUling.
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Included in the SER was a finding that the reracking and related activities
(alone) presented "no significant hazards consideration." This determination
covered only the reracldng and related activities and did not extend to the
entire application, as to which the Staff had previously made a proposed "no
significant hazards consideration" finding.' Also included in the SER was a
determination, likewise limited to the reracldng and related activities, that an EA
was not required since those activities (standing alone) qualified as a categorical
exclusion from environmental review pursuant to 10 C.F.R. § SI.22(c)(9).
The Joint Motion seeks an order staying the effectiveness of License Amendment 104, on the ground that the Staff, in issuing the amendment, had failed
to perform the requisite environmental review. According to the Movants, the
activities authorized by the amendment prejudice their ability to litigate a contention on alternatives, which cannot be considered prior to issuance of the
Staff's environmental review document The motion goes on to seek an order
for "the Applicant to cease all work, if any, on the installation of the new racks
in the spent fuel pool pending the preparation and issuance of an environmental impact statement or assessment addressing the use of the increased capacity
provided by the racks of new design" (Joint Motion at 11). At the June 28,
1988 prehearing conference, the Movants clarified that they wanted the stay to
extend not only until issuance of the Staff's EA or other environmental review
document (an event that has now taken place) but also until the Movants had an
opportunity to examine its adequacy (li". 271).
In essence, the Joint Motion claims that there is no "independent utility"
to the reracldng, that there accordingly was an improper segmentation of the
environmental review of the spent fuel pool expansion application, and that an
environmental review of the entire expansion application must be performed
prior to the grant by the Staff of any significant portion of the application, such
as the reracldng and related activities approved by License Amendment 104.
Absent such review of the entire application, the amendment is assertedly void
and its effectiveness accordingly must be stayed.
The Applicant and Staff oppose the Joint Motion on a variety of grounds.
Primarily, they assert that we lack jurisdiction to grant it. They also point to
certain procedural deficiencies in the motion. Finally, they assert that on the
merits the motion should be denied.
The EA issued by the Staff on July 25, 1988, of course moots much of the
requested relief. We turn here to each of the points raised by the Applicant
or Staff to the extent necessary to resolve the request for further relief which
remains before us.

's•• 51 Fed. Reg. 22,226. 22,245 (June 18. 1986).
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B.

Jurisdiction

1. The only jurisdictional authority cited by the Joint Motion is 10 C.P.R.
§ 2.718(m), which grants us authority to "[t]ake any other action consistent with
the [Atomic Energy] Act. this chapter, and sections 551-558 of title 5 of the
United States Code." The Applicant takes the position that § 2.718(m) is not a
grant of jurisdiction but relates to the powers possessed by a board once it has
jurisdiction. The Staff asserts only that the section does not provide authority to
issue injunctions against the immediate effectiveness of an amendment covered
by a "no significant hazards consideration" finding.
It is clear that § 2.718(m) provides us authority, in appropriate circumstances,
to take actions not explicitly spelled out by other sections of the Rules of
Practice. Injunctive relief may be one of the actions we could take by virtue of
that section. Cf. Kansas Gas and Electric Co. (Wolf Creek Nuclear Generating
Station, Unit 1), ALAB-321, 3 NRC 293 (1976), aff'd, CLI-77-1, 5 NRC 1
(1977) (authority to issue "declaratory order"). It is not that clear, however,
whether the section could provide a jurisdictional base for consideration of a
particular course of action or whether subject matter jurisdiction would first
have to be founded on some other provision. That in turn might depend upon
the degree to which a particular action might bear upon or be disruptive of the
resolution of other issues in the proceeding.
Fortunately, we need o<;>t here resolve these questions. Our jurisdictional base
for considering the instant motion is clearly founded on another provision, 10
C.P.R. § 2.717(b). We turn now to that section.
2. The provision upon which our jurisdiction is based, § 2.717(b), reads as
follows:
(b) The Director of Nuclear Reactor Regulation or Director of Nuclear Material Safety
and Safeguards, u appropriate, may issue an order and take any otherwise proper administrative action with respect to a licensee who is a party to a pending proceeding. Any order
related to the subject matter of the pending proceeding may be modified by the presiding
officer u appropriate for the purpose of the proceeding.

Although the major portion of its opposition to the Joint Motion was premised
on our alleged lack of jurisdiction, the Applicant failed even to refer to this
section, much less discuss its applicability or nonapplicability to the instant
motion. This failure occurred notwithstanding our having referred to the
applicability of §2.717(b) during the oral argument at the recent prehearing
conference {'If. 251, 304).8
• The negative infcn:nccs that we might draw fran the Applicant', failwe in thele cin:umstancel to dilOlSS this
section are obvious. However, we are not relying on any such inferences. In that camection, we note that the
MOYIDtI also have not IDCIlIilll1ed this .ectioo II • basis for our jurisdiction, either in the Joint Motioo or their
(Co1llbrwd)
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For its part, the Staff asserts that § 2.717(b) is not applicable as ajmisdictional
foundation because the license amendment does not relate to a currently admitted
contention in the case. Based on applicable precedents, however, we conclude
that the order of the Director of Nuclear Reactor Regulation (such as License
Amendment 104) need only relate to a matter that could be admitted as a latefiled contention, if one were proffered. We regard the motion itself as the proffer
of a late-filed contention.
The most comprehensive examination of the meaning and scope of § 2.717(b)
was undertaken by the Licensing Board in Cincinnati Gas and Electric Co.
(William H. Zimmer Nuclear Station), LBP-79-24, 10 NRC 226 (1979). There,
in an operating license proceeding governed by 10 C.P.R. Part 50, two intervenors sought an order delaying the delivery of unirradiated fuel to the site. The
NRC had issued a materials license pursuant to 10 C.F.R. Part 70 permitting
such' shipments. The applicants opposed granting of the motion on both jurisdictional grounds and on the merits; the Staff urged denial on the merits but
took the position that the Board had jurisdiction to grant the requested relief.
The Board denied relief on the merits but held that it had jurisdiction to consider
the question, as urged by the Staff. In particular, that Board rejected a claim by
the applicants that the Staff order being reviewed had to be "directly pertinent"
to a contention in the proceeding. Zimmer, 10 NRC at 229-30.
In Zimmer, there had been no contention that directly raised any question
concerning the shipment of unirradiated fuel. There assertedly was some
connection with a contention dealing with the lack of training of the populace
in communities through which "radioactive materials" would be transported about as close a connection as the modification of the spargers in the Vermont
Yankee fuel pool has to the adequacy of the fuel pool cooling system which is
the subject of Contention 1 in this proceeding.
The Board in Zimmer accepted the analysis of the scope of § 2.717(b)
offered by the Staff. It portrayed three types of situations: (1) an activity
so closely related to the subject matter of a proceeding that any Staff order
may normally not be issued (or if issued must be stayed pending resolution
of the contested issue); (2) at the other extreme, a particular subject so far
removed from a pending proceeding that its consideration is inappropriate i.e., consideration of an antitrust question in a hearing on public health and
safety and the environment, such antitrust question being beyond the subject
matter jmisdiction of a board; and (3) matters with respect to which independent
Staff action is appropriate but which bear enough relationship to the subject of a
reply. The Applicant asserts that the MOVIlltI have the bwdc:n or ahowing that we have jurlsdictim. Initially. u
a mailer or pleading. we an: aware at DO IIICb requircmc:nL If a jurisdictional question is raised - .. it hal boc:n
here - the burden may that .hifi to the Mavaatl to remove any cIoubta about jurisdictim. Given the obvious
applieability or 12.717(b). boweYa-. we wou1d be remiss in not relying at it, imspedive at ita DOt beina cited
by the Mavanta.
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pending proceeding to make review by the Licensing Board in that proceeding
appropriate. The third situation was found to be present in Zimmer, and we find
it to be applicable here and to undergird our jurisdiction to consider the Joint
11otion.
.
The jurisdictional analysis by the Licensing Board in Zimmer apparently never
received appeal board review. Another Licensing Board, however, subsequently
reached a similar conclusion, relying in part on the jurisdictional precedent
of Zimmer. Philadelphia Electric Co. (Limerick Generating Station, Units 1
and 2), LBP-84-16, 19 NRC 857, 862-64 (1984). In reviewing and affirming
that determination, the Appeal Board cited the jurisdictional holding in Zimmer
(LBP-79-24) approvingly, noting that the Commission had, never interceded to
terminate that Board's action. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-765, 19 NRC 645, 652 (1984).9
The Staff has not set forth any reason for its change of position on the
applicability of § 2.717(b) between Zimmer and this case. There seem to be no
intervening regulatory or decisional changes that would limit the applicability
of § 2.717(b) to matters directly bearing on an already admitted contention - at
least, no party has advised us of such changes. Unless other matters raised by
the Applicant or Staff suggest that we are deprived of jurisdiction for some other
reason, we opine that our jurisdiction to consider the Joint 11otion properly rests
on §2.717(b). We turn now to the other jurisdictional arguments advanced by
the Applicant and/or Staff.
3. In addition to its poSition with respect to § 2.718(m), which we have
described above, the Applicant advances three arguments as to why we lack
jurisdiction to consider the Joint 11otion. The first is that our authority is limited
to resolving issues raised by the amendment application before us and that the
reracking and related activities authorized by Amendment 104 are not within
the scope of the license amendment application, which assertedly is limited to a
proposed change in the number of fuel assemblies that may be stored in the fuel
pool at anyone time. On the other hand, the Joint 11otion (123) asserts that the
installation of new racks is "inextricably related to the proposed increase in the
authorized storage capacity of the spent fuel pool and does not have any utility
without authorization to increase the capacity of the pool." The Staff response
does not address this particular argument
We agree with the Joint 11otion on this point Although our jurisdiction
is limited by the scope of the amendment application before us, the reracking
and related facility modifications are specifically described by the amendment
application as being integral to that application and hence are encompassed

9 Sec al.ro Nuckar FlU' Services. ItIC. (Wc:stem New Yod: Nuclear Service Center). LBp·82-36. 15 NRC 1075.
1082 n.14. afl'd. ALAB~79. 16 NRC 121 (1982).

152

within the scope thereof.lO Indeed, Amendment 104 recites that it grants that
application in part. Whether or not the Applicant might have taken the actions
authorized by Amendment 104 without the benefit of that amendment, as it
claims, it chose not to do so. It refrained from any reracking activities until
Amendment 104 was issued (1i". 233-34). That being so, we find the activities
authorized by Amendment 104 to be part and parcel of the application that is
subject to our review and hence within our jurisdiction to consider.
4. The second jurisdictional argument advanced by the Applicant factually
parallels that presented by the Staff with regard to §2.717(b) - i.e., that we
have jurisdiction to consider only admitted contentions and that Amendment
104 bears no relationship to the one contention remaining in this proceeding.
In its response to the Movants' reply, the Applicant cites authority indicating
that a board's jurisdiction to resolve certain questions is limited to admitted
contentions. That does not constitute a bar to considering matters advanced
by a party within the subject-matter jurisdiction of the Board. Moreover, the
Applicant concedes that we have authority to consider late-filed contentions,
although it does not regard the Joint Motion as presenting such a contention.
We have already rejected the Staff's claim, and the Applicant has presented
no authority of its own (and we are aware of none) that would lead us to accept
its position in this regard. As we have observed, the relationship of Amendment
104 to the admitted contention is as close as the relationship of many matters
considered under § 2.717(b) to the admitted contentions in cases in which the use
of that section has been sanctioned. Accordingly, the asserted lack of a direct
relationship between Amendment 104 and the pending safety contention presents
no jurisdictional bar to our considering and acting upon the Joint Motion.
5. The most serious of the three jurisdictional arguments advanced by the
Applicant (as well as by the Staff) is that we are deprived of jurisdiction to act on
the Joint Motion by virtue of the so-called Sholly regulations, 10 C.F.R. §§ 2.105,
50.58, 50.91, and 50.92. These regulations permit the Staff, in conjunction
with a request for an operating license amendment, to make a "no significant
hazards consideration" finding; when it does so, a license amendment may go
into effect prior to the completion of any hearings on that amendment Under 10
C.F.R. § 50.58(b)(6), the Staff's ''no significant hazards consideration" finding
is not subject to review by.licensing boards:

l°The cue cited by !he Applicant, C01llUt'M17 Puowr Co. (Mid1and Plan1, Units 1 and 2), AUB-674, IS NRC
1101 (1982), IWIds for !he proposition !hat an operating.1icense Jicensing board has no au!horlty to IUSpend
activities aulhorized by a constJUcticn permit. We have no qumd. wi!h lhat proposition. although it is inappJicable
to !he motion before us (aver which we have jwisdieticn pursuant to f 2.717(b». The Midlalld ritustion involved
no order of !he Direc:tor of Nuclear Reae1orRegulation that would bring f2.717(b) into play; moreover. itinvo1ved
ecnrideraticn of matters lhat !he operating.JicatJC board in any event could not have considered.
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(6) No petition or other request for review of or bearing m the staff's significant
hazards consideration determinatim will be entertained by the Canmission. The staff's
detenninatim is final, subject mly to the Commission', discretim, on its own initiative, to
review the determination.

The Applicant (and Staff as well) seek to envelope the entire procedure
followed with respect to Amendment 104 into the jurisdictional bar contained
in § SO.S8(b)(6). They attempt to create an umbrella under which any aspect
of a license amendment covered by a "no significant hazards consideration"
finding, including Amendment 104, can be challenged, if at all, only through
an initial decision in a proceeding such as this. The Movants, however,
would confine the jurisdictional bar of that section only to the "no significant
hazards consideration" finding standing alone; they claim that the NEPA finding
that must precede any license amendment is separate and apart from the "no
significant hazards consideration" finding and may be reviewed separately. They
limit their NEPA chums to situations where the NEPA finding is either missing
or (as they claim here) on its face defective (Tr, 274). In that situation, the
issuance of the license amendment is said to be void. They concede that other
types of NEPA claims - such as to the sufficiency of the discussion of a
particular subject in an EA - would be subject to after-the-fact consideration
under the generally applicable Sholly rules (Tr.275).
In support of its claim of a jurisdictional bar, the Applicant cites abstracts
from the Statement of Considerations for the Sholly rules which suggest that
the Commission was interested in avoiding delay with respect to amendments
that are essentially routine in nature. We have no quarrel with that genernl
proposition. But no place does the Applicant discuss the interrelationship of
the requirements of NEPA to an amendment like License Amendment 104 for
which a ''no significant hazards condition" finding has been made.
We agree with the Staff that the jurisdictional bar of § SO.S8(b)(6) extends
not only to the "no significant hazards consideration" finding itself but also to
the immediate effectiveness of an amendment issued after all steps requisite
to the issuance of such an amendment have been taken by the Staff. Pacific
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
CU-86-12, 24 NRC 1 (1986). But the jurisdictional bar cannot be properly
read to insulate from adjudicatory review Staff actions that must be (but have
not been) taken prior to the issuance of an amendment. Particularly is this
so with respect to NEPA requirements. Those requirements cannot be ignored
with impunity and insulated from any review by virtue of a procedural finding
based solely on safety (not NEPA) considerations. Where the Staff fails to
undertake a mandatory NEPA review requisite to grant of a license amendment,
the amendment may be nullified prior to any final ruling on the public health
and safety aspects of the amendment.
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It is clear to us that the Staff must perform an environmental review
of a license amendment prior to putting that amendment into effect. 10
C.P.R § 51.25. Depending upon the circumstances of a particular amendment,
the review may take the form of an Environmental Impact Statement (EIS)
pursuant to 10 C.P.R. §51.20, an EA pursuant to 10 C.P.R. §51.21, or a
categorical exclusion pursuant to 10 C.P.R. § 51.22. Nothing in the Sholly
regulations abrogates those requirements.
Moreover, in issuing its Sholly rules, the Commission made it clear that
NEPA requirements would continue to be followed. fur example, the Statement
of Considerations states:
Before NRC issues an amendment, a State and the public can have a say about any amendment
request that involves an environmental impact. The procedures. • • have been designed so
that at the time of NRC's proposed detennination (1) the State within which the facility is
located is consulted, (2) the public can comment on the detenninatim, and (3) an interested
party can request a hearing.

51 Fed. Reg. 7744, 7755 (Mar. 6, 1986).
Applying the Sholly rules to Amendment 104, once the Staff has made a
determination, following public comment, that at least purports to respond to
the requirements of Part 51, any challenge entertained by us to the Staff's
performance would, by virtue of the Sholly rules, be litigable only after the
license amendment went into effect However, to the extent the Staff had
neglected to perform one or more of the duties mandated by the Sholly rules
as a precondition of license amendment issuance, including duties emanating
from the requirements of Part 51, the amendment would be void (rather than
voidable) and within our authority to review prior to our final decision in this
proceeding.
Here, no public notice of the proposed issuance of Amendment 104, and no
proposed "no significant hazards condition" determination for that amendment,
appear to have been published. The only proposed "no significant hazards
condition" determination of which we are aware in this proceeding is that
covering the entire amendment to increase the capacity of the spent fuel pool (see
note 7, supra). Thus, states and the public were never afforded the opportunity to
provide comments comparable to the complaints set forth in the Joint Motion, to
the effect that the proposed Amendment 104 represented improper segmentation
of the environmental review, or that there was no independent utility to reracking
and associated activities standing alone. Furthermore, the SER that issued for
Amendment 104 does not even purport to represent an environmental review or
assessment of the action for which the proposed determination was published.
In these circumstances, we have jurisdiction at this time to review, at the request
of the Movants, whether, given the apparent faifure of the Staff to have followed
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both Sholly and NEPA requirements, Amendment 104 was improperly issued
and hence is void.

C.

Procedural Question

We have disposed of a number of procedural questions raised by the parties
during the course of our resolution of various jurisdictional questions. The
Applicant additionally asserts that the requested stay of License Amendment
104 would be a "futility" since it could accomplish the reracking and related
activities by virtue of 10 C.P.R. § 50.59, which permits a licensee to make certain
changes in the facility without Staff approval, reporting the changes to the Staff
on an after-the-fact basis. The Movants assert that the reracking and related
activities are not among the classes of changes authorized by § 50.59. The Staff
acknowledged that reracking has been undertaken pursuant to § 50.59, although
it did not elaborate on the particular circumstances in which that approach had
been used, or whether those circumstances were comparable to the present case.ll
Further, the Staff advised us at oral argument that last Summer it had requested
the Applicant not to engage in reracking pending review by the Staff.ll
We reject the argument that our granting of the 10int Motion would be a futile
acL The short answer is that the Applicant in fact took action only following
the issuance of License Amendment 104. We are unwilling to presume that the
Staff engaged in a useless act in issuing the amendmenL
Furthermore, there are good arguments both in favor of and opposing use of
§ 50.59 for reracking under varying circumstances. We decline to decide that
question, for lack of an adequate record to determine whether the Applicant
acted pursuant to that section or to License Amendment 104.
We note, however, that any action taken by the Applicant pursuant to its
own license and § 50.59 would not involve a separate federal action and hence
would not be subject to NEPA; the substantive foundation giving rise to the
10int Motion would not be presenL We would also lack jurisdiction pursuant
to §2.717(b), inasmuch as there would be no order of the Director of Nuclear
Reactor Regulation to review. Thus, in terms of the 10int Motion, there would
be no substantive or jurisdictional basis for us to stay any action taken pursuant
to §50.S9:

11 Tr. lAS-so. Bill if. Tr. 2S7. 284.
12Tr.283-84. S•• also leUer from Stevm A. Vup, NRR, to Mr. Wurm P. Murphy, of the Applicant, dated July
15,1987. Ccpies oflhis Ieucr were Kn'Cd m aUputies but not 0II1his Board. We obtained I c:opythmlgh aearcn
of NRC', Nuclear Document System (NUDOC). The letter pmlcntI the swra pooitim but makes no auempt to
preac:nt Iny legal analyaia of activities that 1liiY or may net be undertaken under the authority of 150.59.
In ita initial ftSP'OII.Ie (at 4), the Applicant IdviJC:1I that it wu ftqUeated by the Staff in early 1988 to defer
the reracking and related activities, but _ haw not been able to locate Iny documentation of auch ftqUest. The
Applicant did not canmence nc:k inltallatim until after the ilruance of LicenJe Amendment 104 (fr. 233-34).
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D.

Ruling on the Merits

In issuing Amendment 104, the Staff determined that the reracking and related
actions, standing alone, qualified for a categorical exclusion pursuant to 10
C.F.R. § 51.22(c)(9). If it were proper to consider the reracking and related
actions, standing alone, for environmental review purposes, there would be little
question that the Staff had made a proper determination, at least to the extent
that the immediate effectiveness of the amendment under the Slwlly rules would
come into play.
TIle Joint Motion claims, however, that there is no "independent utility"
to the proposed reracking, standing alone; and that, although the new racks
could be employed in lieu of the old, the only reason for installing the new
racks at this time was a step toward the implementation of the spent fuel
pool expansion application. TIlat being so, they allege that there has been
improper segmentation of the NEPA review of the expansion application and,
in effect, no environmental review that even purports to satisfy applicable NEPA
requirements. As a result, they claim Amendment 104 to be illegally issued and
in effect void.
In order to qualify as an action that may properly be segmented for environmental review purposes from the entire action, the segmented portion of the
action must possess some "independent utility" of its own and not merely be an
adjunct of a larger project. Kerr-McGee Chemical Corp. (West Chicago Rare
Earths Facility), LBP-84-42, 20 NRC 1296, 1314 (1984); Tennessee Valley Autlwrity (Browns Ferry Nuclear Plant, Units I, 2, and 3), ALAB-664, 15 NRC
1,7-10 (1982); Duke Power Co. (Amendment to Materials License SNM-1773
- Transportation of Spent Fuel from Oconee Nuclear Station for Storage at
McGuire Nuclear Station), ALAB-651, 14 NRC 307, 311-15 (1981). To assist
us in determining whether the reracking and related activities, standing alone,
had any "independent utility," we posed a question to that effect to the parties,
for response at the June 28, 1988 prehearing conference. Memorandum (Questions for Parties at Prehearing Conference), dated June 20, 1988 (unpublished).
All parties responded. The Applicant provided many reasons why going
ahead with the reracking was advantageous to it from a business standpoint,
and it claimed certain environmental advantages, all on the assumption that the
expansion in capacity of the spent fuel pool would be eventually approved. It
also argued that the new racks were as usable as the old ones, even though an
expansion in capacity were not approved. But it did not even assert that there
was an "independent utility" to the reracking apan from its usefulness in terms
of the proposed expansion in capacity.
Indeed, in its initial response to the Joint Motion, the Applicant did not even
deal with the alleged NEPA violation. Its entire argument on the merits went
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to whether the stay standards have been satisfied13 Those standards, however,
are not even properly applicable to the 10int Motion. In the first place, as the
Stafr points out, the stay standards spelled out in 10 C.F.R. § 2.788 are only
applicable to proposed stays of orders issued by adjudicatory bodies such as this
Board. They are not applicable to a Board's consideration of a Staff order such
as is involved here. 1•
Secondly, however, and more important, the Joint Motion's request for
injunctive relief or for a stay is an inaccurate characterization of the course of
action which follows from a review ofNEPA conformance. It appears to us that
what the Joint Motion is really seeking is a review of the environmental aspects
of a Staff action and, assuming error in the action, an invalidation of the action
itself.1S Once the license amendment is found to be invalid, the necessary course
of action is to undo the improper Staff action and to prevent the Applicant from
undertaking further activities on the basis of the invalid amendment. (As we held
earlier, we lack jurisdiction to order the Applicant to cease taking actions that it
could take under authority other than the improperly issued license amendment)
Finally, it is important to note that the Staff's failure to perform an environmental review (such as occurred here) in itself has been held to give rise
to damage to interested persons such as the Movants. California v. Bergland.
483 F. Supp. 465, 498-99 (1980). Once a substantial NEPA violation is shown,
traditional equitable principles do not come into play in considering relief to
be granted. [d.: Lalhan v. Volpe, 455 F.2d 1111, 1116 (9th Cir. 1971), relying on United States v. City and County of San Francisco, 310 U.S. 16,30-31
(1940). This standard applies at least in "exceptional cases" (such as this one)
where there are serious and substantive deficiencies in an environmental review
or, perforce, no environmental review at all. Essex County Preservation Ass'n
v. Campbell. 536 F.2d 956, 962-63 (1st eir, 1976). One such situation is where
a review improperly covers only the first phase of a multi phase project. Atchison, Topeka and Santa Fe Railway Co. v. Callaway, 382 F. Supp. 610, 620-22
(D.D.C. 1974).16

13 Applicant" Response It 15-25 (pIge 18 is blank). In ita ~c:me to the Joint Reply, the Applicant docs claim
!hat !he segmentation cases rcquln: aligniJicant impact for !he initial segment. Su p. IS9, illfra, for a c!iscussion
of litis cWm.
14 Contrary to !he Applicant" claim (Respatae to loint Reply at 4-S) 0Ul au!hority to grant Illy Olden is not
necessarily confined to c:ircumstanc:es apdled out in 12.788. Su 0Ul cli.sawim of 10 c.F.R. 12.718(m). supra,
ISO.
5The MOYIItll, in their Joint Reply (at 3 n.4) acknowledge litis to be !he cue.
16Thc cases cited by the Applicant (Rcspmae to Joint Reply at S-6) hold only lhat equitable principles may be
applicable where minor defects in an ElS have beat demonstrated - not the lituatton here.
The Applicant also attempts to prove !hat !he MovanII have not demonstrated likelihood of IUccess m the
merits by auting three hypolhetica1llr1w persons (or legal rccrwios) and !hen knocking them down, me by one
(Applicant', Response at 17-19 ep.ge 18 blank». It JeCmI n!har obvious that the MOYIItll are not attempting to
IUcceed on the merits by bringing .boot any of the three scenarios described by the Applicant.

f.
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The Staff does argue that Amendment 104 does not infringe any interest of the
Movants, but its rationale is that the amendment does not relate to any admitted
contentionP We have already rejected the claim that an admitted contention is
necessary for us to consider the Joint Motion; and, were it not rendered moot
by issuance of the EA, we also would have elected to treat the Joint Motion as
a late-filed contention (subject, of course, to a balancing of the factors set forth
in 10 C.P.R. § 2.714 (a).)
The Staff also re-asserts that it determined that the reracldng and related
actions alone had an insignificant environmental impact And the Applicant
would limit application of the segmentation cases to situations where the initial
phase itself has significant impacts. IS The trouble with segmentation, however,
is that it permits an agency to shave off insignificant aspects of an action that in
totality may be significant, thereby undermining the purpose ofNEPA to identify
environmental actions that in their totality may be significant Until the Staff
prepared its EA, there had been no determination by the Staff as to whether
the entire expansion application involves significant environmental impacts.
Moreover, given such effects as the occupational radiation exposure identified
in the SER for Amendment 104 (at 12-14), it is clear that the environmental
impacts, while perhaps insignificant, are not de minimis. Given the improper
segmentation which, we find, attended the environmental review of Amendment
104, that amendment lacked a requisite Staff determination and could have no
force or effect, at least until the Staff prepared and released its environmental
review document.
In short, until the Staff issued its EA, it had not even purported to perform
an environmental review of the application before us. It had improperly
fractionalized from that application a project that it deems to have an insignificant
environmental impact. Until resurrected by issuance of the EA, that action was
invalid, and the license amendment resulting therefrom was void.

E.

Relief

As we held earlier, we are jurisdictionally precluded from enjoining the
Applicant from continuing the reracking and related activities to the extent they
may be permitted under authority other than License Amendment 104. We
have determined that License Amendment 104, at the time of its issuance, was
void for lack of a proper NEPA review. But because the deficiency in License
Amendment 104 was caused by an error by the Staff and not by any planned
activity of the Applicant (insofar as we are aware), the deficiency could be and
was cured by the issuance by the Staff of its EA, which purported to cover the
17 Staff Response at 8·10.
18 Response to 10int Reply at 7.
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entire spent fuel pool capacity expansion. As far as is reflected by the record
before us. the Staff has now performed all actions necessary for the issuance of
Amendment 104. No stay of activities authorized by Amendment 104 is thus
called for at this time.
We also are declining (for lack of jurisdiction. pursuant to the Sholly rules) to
grant the additional stay requested orally by the Movants (Tr. 271). to give them
a chance to explore the validity of the Staff's EA. Assertions by the Movants
with respect to the validity of the EA can. of course, be entertained by us (under
applicable standards. including those governing late-filed contentions) but are
subject to the Sholly rules - i.e•• the amendment may remain in effect pending
any litigation of its propriety. Any proposed contentions concerning the validity
of the EA would be considered under the terms spelled out in our May 26. 1987
Prehearing Conference Order. LBP-87-17. supra, 25 NRC at 862.

F.

Order

For the foregoing reasons. it is. this 3d day of August 1988, ORDERED:
1. The Joint Motion under consideration is dismissed as moot (to the extent
it seeks to stay the effectiveness of License Amendment 104). To the extent it
seeks additional relief at this time, it is denied for lack of authority.
2. This Order becomes effective upon issuance.
3. Proposed late-filed contentions arising from the EA may be submitted on
the schedule set forth in LBP-87-17. supra, 25 NRC at 862 - i.e., by August
15. 1988. within 14 days· of service of the EA (taking into account weekends
and mailing time).
THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer. Chairman
ADMINISTRATIVE JUDGE
Glenn O. Bright
ADMINISTRATIVE JUDGE

Dr. James H. Carpenter
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland.
this 3d day of August 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Sheldon J. Wolfe, Chairman
Emmeth A. Luebke
Jerry Harbour

Docket Nos. 50-443-0L-1
50-444-0L-1
(ASLBP No. 88-558-01-0LR)
(Onslte Emergency Planning
and Safety Issues)

In the Matter of

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE, st sl.
(Seabrook Station, Units 1
and 2)

August 8, 1988

In an Order of June 29, 1988 (unpublished), the Commission directed the
Licensing Board to determine whether the remanded coaxial cable issue need
be resolved before low-power operation. The Licensing Board renews its
authorization to operate Seabrook Unit 1 up to 5% of rated power because the
remanded coaxial cable contention (as changed in part by the Applicants' shift in
position reflected in the "Suggestion of Mootness" filed on May 19, 1988) is not
relevant to low-power operations inasmuch as the safety concerns raised therein
would not adversely impact upon the public health and safety if the facility
were to be authorized to operate only up to 5% of rated power. However, the
Licensing Board cannot give effect to this renewed authorization until such time
as the Commission via rulemaking may remove the public notification issue
as an obstacle to low power and until such time as the Staff provides to the
Commission, should the Commission so desire, its evaluation of Applicants'
memorandum of July 22, 1988. Thus, the Licensing Board does not authorize
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the Director ofNRR, when making the findings required by 10 C.F.R. § 50.57(a),
to issue the low-power license.

REGULATIONS: INTERPRETATION
The showing of relevancy is required by 10 C.P.R. §50.57(c) because it is
not every contention that need be heard or decided prior to the authorization of
a low-power license. ALAB-892, 27 NRC 485, 490 (1988).

MEMORANDUM AND ORDER
(Re Low-Power Authorization)

I. BACKGROUNDt
As of June 29, 1988, on three occasions,2 the Appeal Board had remanded
NECNP Contention I.B.2,3 the coaxial cable issue, to this Board. On May
19, 1988, Applicants filed a "Suggestion of Mootness," which was revised on
May 27. Applicants' "Suggestion," supported by three affidavits, stated that
(1) 126 nonsafety-related RG-58 coaxial cables, grouped into five categories,
had been identified as having been installed at the Seabrook Station; (2) only
twelve of the nonsafety-related RG-58 cables, which were routed at least partially
through a harsh environment within the nuclear island, were required to meet the
environmental qualification set forth in 10 C.P.R. § 50.49; (3) environmentally
qualified RG-S9 coaxial cable was an acceptable substitute for the twelve RG-S8
cables located in a harsh environment within the nuclear island; and that (4) for
the twelve RG-58 coaxial cable applications, the RG-58 coaxial cable was being
replaced by RG-59 coaxial cable. Applicants requested that the Board enter an
order finding that the issue regarding the environmental qualification of RG-58
coaxial cable was moot.

1 We have let out the background in a other lengthy. detailed manner in order to make it clear that two discn::te
mattcm arc pending bcf'ore us.. The fint matler involves the coaxial cable environmental qualification iasuc, the
thrust or which was changed in put by the Applicanta' ahift in position adYUlccd in their "Suggestion of Mootness"
filed on May 19, 1988. The merits or this lint matler, pursuant to our Order of Iune 23, 1988 (unpublished),
will be resolved pursuant to summuy disposition proceedings and/or after a hearing, and is 1101 the direct subject
of this iasuancc. The Iccond matler, which is the IUbject of this iasuancc pursuant to the Commission', Order
of Iune 29, 1988 (unpublishcd), involves only the question of whether the n:manded coaxial. cable iasue (which
was changed in put by the Applicanta' ahift in position on May 19, 1988) need be resolved bcf'om lowl'owcr
~tions.

2 ALAB.87S, 26 NRC 251 (19&7); ALAB·882, 'n NRC I (1988); ALAB·891, 'n NRC 341 (1988).
3 As pointed out in ALAB·87S at 'nO, as litigated, the cmtcnt:ion focmcd upon whether the RG-S8 coaxial cable
was cnviraunentally qualified.
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On May 23, 1988, the Board requested that NECNP and the Staff file
comments. In a response dated June 2, 1988, the Staff stated that, in the absence
of source material being provided by the Applicants, it was unable to confirm or
deny the accuracy of the representations in the "Suggestion of Mootness" that (1)
126 RG-58 cables had been installed; (2) the particular category groupings were
appropriate - Le., that 19 of the 126 installed RG-58 coaxial cables were spares,
that 76 of the 126 installed RG-58 cables were located in mild environments, and
that 10 of the RG-58 cables routed with other nonsafety-related cables outside
the nuclear island would not be exposed to a harsh environment; and that (3)
9 of the 126 installed RG-58 cables were routed in mild environments within
the nuclear island and routed with nonsafety-related cables outside the nuclear
island. Finally, while agreeing that, since the environmental qualification ofRG59 coaxial cable had already been established, the substitution of twelve RG-59
cables for the twelve RG-58 cables would satisfy the environmental requirements
of 10 C.F.R. § 50.49, the Staff stated that it remained to be considered whether
the RG-59 coaxial cable is a "technically acceptable replacement" for the RG58 cable. The Staff requested that we should deny Applicants' motion for an
order dismissing remanded NECNP Contention l.B.2 as moot and, in effect,
requested that, after reopening the record, we should invoke summary disposition
procedures and that, if we determined that there were outstanding, unresolved
genuine issues of material fact, we should schedule a hearing to resolve those
issues.
On June 9, 1988, NECNP filed a response, supported by an affidavit NECNP
opposed the "Suggestion" since it was in effect a motion for summary disposition
which was inappropriate since the parties had not had discovery on the "entirely
new set of facts" presented by the Applicants. Citing the discussion in its
expert's attached affidavit, NECNP asserted inter alia that the Applicants' three
affidavits failed to establish inter alia that (1) Applicants have identified all
uses and locations of RG-58 cable, (2) Applicants know what qualification
requirements the RG-58 cable must meet, and that (3) the RG-59 cable is
an adequate substitute. While NECNP's three assertions tracked those of the
Staff, it disagreed with the Staff in arguing that a hearing, rather than summary
disposition procedures, should be ordered and in arguing that the environmental
qualification of RG-59 cable has not been "established."
Leave having been granted in an Order of June 10, Applicants filed a
reply on June 17, 1988. Therein, while not conceding that such additional
information was necessary, Applicants attached an affidavit of Richard Bergeron
(hereafter cited as Bergeron Affidavit of June 16) which they maintained met the
Staff's statements that the affidavits of Applicants' three experts had failed to
supply sufficient information to substantiate certain claims. Further, Applicants
argued inter alia that the sole issue remanded to this Board and within its
jurisdiction was whether the RG-58 cable was environmentally qualified, and
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that that issue had been mooted by Applicants' agreement to remove all RO-58
cables presently required to meet the environmental qualification requirements
of § 50.49. Finally, it argued that the environmental qualification of RO-59 cable
had already been established.
During the course of a ttanscnOed telephone conference of June 23, 1988
(TI'. 1159-86), the Board heard oral arguments of the parties. NECNP continued
to oppose the "Suggestion" (TI'. 1162-65). The Staff stated that, after its review
of the Bergeron Affidavit of June 16 attached to Applicants' reply of June 17,
it deemed at least as of the time of the conference call that the record contained
all the information necessary for the Board. pursuant to summary disposition
procedures, to issue a determination favorable to the Applicants (TI'. 1165-66).
The Board rejected Applicants' Suggestion of Mootness (TI'. 1177). Among
other reasons for its rejection, the Board stated that:
In shifting their position from initially asserting before us and before the Appeal Board
that all RG-S8 cables had 10 be and were environmentally qualified but in now arguing
that only 12 RG-S8 cables had 10 be environmentally qualified, and that 12 environmentally
qualified RG-S9 cables would be substituted, applicanu cannot now be heard 10 argue that
the issue of environmental qualification of RG-S8 cable is now entirely mooted.
And further in so shifting their position, applicants we find and conclude must prove that
the RG-S9 cable is a tedmical1y acceptable replacement for the RG-S8 coaxial cable.

(TI'. 1178-79.)
The Board also ruled that it would not permit litigation upon NECNP's
argument that the RO-59 cable is not environmentally qualified (TI'. 1179). The
Board further ruled that (1) discovery should be initiated immediately and be
completed by August IS, 1988; (2) by no later than August 22, the parties will
advise whether each intends to file a motion for summary disposition; and that
(3) any motions for summary disposition should be served by express mail on
or before September 12, and that any opposing or supporting answers should
be served by express mail (TI'. 1181).
Thereafter, in an Order of June 29, 1988 (unpublished), the Commission
directed this Board to determine whether the remanded coaxial cable issue need
be resolved before low-power operation. This Board's Order of July I, 1988
(unpublished), directed that Applicants and NECNP should file responsive briefs
by July 22 and that the Staff should file by July 27, 1988. NECNP filed its brief
and attachment on July 21, Applicants filed a memorandum and attachments on
July 22, and the Staff filed its response and attachment on July 27.
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ll.

A.

DISCUSSION

Applicants' Memorandum

Applicants' memorandum of July 22, supported by the attached affidavits of
five experts and documentation, argues in substance that the remanded coaxial
cable issue (which was changed in part by the shift in position reflected in the
"Suggestion of Mootness" filed on May 19, 1988) is not relevant to low-power
operations because the safety concerns raised therein would not adversely impact
upon the public health and safety if Seabrook, Unit 1, were to be authorized
to operate only up to 5% of rated power. First, Applicants assert that, even if
it be assumed for the sake of argument that the twelve RO-S9 coaxial cables
are not technically acceptable as substitutes for the twelve RO-S8 cables, it is
not necessary that they function in order to accomplish a safe shutdown of the
reactor. Relying upon the affidavits of their experts, at pages 3 and 4 of the
memorandum, Applicants assert as follows:
there are two systems which contain the instrumentaticn necessary to provide for the
automatic acticns necessary for accident mitigaticn (The Reactor Trip System (IUS) and the
Engineered Safety Features Actuation System (ESFAS»; in addition. Category I Accident
Monitoring Instrumentation (AMI) is the instrumentation necessary to achieve the required
manual operator actions required to safely shut down the planL (Beuchel M .• ,,6-9) The
RTS, ESFAS and Category I AMI will hereinafter be referred to as the "Safe Shutdown
Instrumentation" or "SS1" Assuming the availability of the SSI, then. in the event of the
occurrence of the bounding design basis LOCA or Stearn Generator Thbe Rupture event
during low-power operation. no off-lite dose requiring off-site protective actions would result
(Ultlefield M .• panim). And indeed. the off-site doses which would result to the public
would be extremely anall percentages of those set forth in 10 CPR 100. (Uttlefield M.,

"6.17)
Ncne of the 126 coaxial cables at issue herein, including the 12 RG-S9 cables. are
connected to any of the devices included within the sst (Beuc:hel Aff•• , 10)

Second. Applicants assert !hat, even if it be assumed that, through oversight
or improper classification, any RO-S8 cables were in fact located in a harsh
environment, and even assuming that they failed and caused the failure of all
safety-related cable routed in the same raceway, the Safe Shutdown Instrumentation would still be available. Relying upon the affidavits of one of their experts,
at pages 5-6 of the memorandum, Applicants assert as follows:
Analysis has shown. that such III event would not canpromise the SSI because: (1) lome
of the instruments are simply not required during low power operation; (2) some of the
instruments have no input from the raceways of interest; and (3) with respect to all other
instruments within the SSI. walkdowns have been performed to verify that the raceways of
interest either (a) are in a mUd envircnrnent, or (b) do no( contain RG-S8 cable in fact. In
connection with the latter. it was also physically verified that, for those cables in a mUd
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environment, active RG-S8 cable doe. not aoSl the boundary from an area which c:ould be
IUbjected to a harsh enviromnent into those areas. (Beuchel AIf.,,, 12-15)
Fmally, as noted earlier, the design basis accident doses to the public are .mall
percentages of the doses let forth in 10 CFR 100 and, therefore, the .afety concerns raised
do not adversely impact on the public health and .afety.

Finally, Applicants assert that there are other factors that militate against the
need to resolve the coaxial cable issue before operation at low power. Relying
upon certain affidavits of their experts, Applicants assert as follows:
In the first place, the cables involved are all relatively new. Further, at the S% testing levels,
the resulting aging and accident enviromnental factors are much less .evere than during full
power operation. (Bergeron AIf., ,,<U;). . • •
Fmally, the largest current which any of the cables will.ee is 400 milliamps. (Glowacky

Air., 17) Tesu were conducted with new unaged RG-S8 cable and new waged LOCA tested
RG-S8 cable to ascertain whether shorting to shield of these cables, while carrying currenU
of one amp and ten amps, would result in degradation of adjacent cables which had been
bundled around them to simulate the conditions of an RG-S8 cable located in the middle
of a cable tray. (Jamison AIf., "3-S) The results of these tests .how that • failure cannot
generate sufficient heat to cause damage or degradation to adjacent cables. (Jd., ,,6-9)

Based upon our review of the memorandum, and in light of our discussions
of NECNP's and the Staff's submissions infra, we conclude that Applicants
have shown that the remanded coaxial cable issue is not relevant to low-power
operations inasmuch as the safety concerns raised therein would not adversely
impact upon the public health and safety if Seabrook, Unit 1, were to be
authorized to operate only up to S% of rated power.
B.

NECNP's Brief

NECNP's brief of July 21, 1988, deserves no more than passing mention.
Therein, NECNP states that it "continues to press the legal arguments made in
its brief of January 4, 1988 before the Licensing Board and reiterated in its
[attached] brief of April 7, 1988 before the Appeal Board," and adopts and
incorporates them by reference. Since these are admittedly the self-same legal
arguments previously advanced by NECNP in arguing that authorizing a lowpower license should not be considered prior to a determination on the merits of
two remanded contentions (NECNP Contention I.V was concerned with inservice
inspection of steam generator tubes, and NECNP Contention IV addressed the
accumulation of aquatic organisms and other foreign matter in cooling systems),
we reject them again for the same reasons as set forth in LBP-88-6, 'l:l NRC
24S (1988). Indeed, in affirming our decision, the Appeal Board rendered a
definitive appellate ruling that, should NECNP raise the same legal arguments
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with respect to the recently remanded issue of the environmental qualification
of certain coaxial cable. such arguments would be deemed to be without merit.
ALAB-892. 27 NRC 485. 489 (1988). Other than conclusionally arguing at page
2 of its brief that, if a pending contention relates to the safe operation of a nuclear
power plant, it is necessarily ''relevant'' to the operation of the plant, whether
it is at low power or full power. NECNP does not comply with § 50.S7(c) in
failing to show that the coaxial cable issue is relevant to the requested license
- i.e.• it has failed to show that the safety concerns alleged in the contention
would adversely impact upon public health and safety if the plant were to be
authorized to operate only up to 5% of rated power. This. showing of relevancy
is required by § 50.57(c) because it is not every contention that need be heard
or decided prior to the authorization of a low-power license. ALAB-892. supra,
27 NRC at 490.

C.

The Starr's Response

In the introduction to its response of July 27. 1988. the Staff states that it "is
not now in a position to state unequivocally that remanded NECNP Contention
l.B.2 is relevant to low power operations" because. on the one hand. the
environmental qualification requirements of 10 C.P.R. § 50.49 are as a general
matter applicable to low-power operations but, on the other hand. Applicants'
memorandum of July 22 and attachments took the position that the coaxial cable
issue was not relevant to low-power operations because the safety concerns
raised thereon would not adversely impact upon the public health and safety if
the facility were to be authorized to operate up to 5% of rated power. The Staff
asserts that because of the shortness of time. it had not reviewed or evaluated
Applicants' memorandum of July 22. It states. however. that it is unnecessary
to comprehensively review and evaluate Applicants' memorandum because. if
the Board were to find that the remanded coaxial cable issue is relevant, the
Board. as required by 10 C.F.R. § 50.57(a), could make the reasonable assurance
findings required before reauthorizing low-power operations based upon the
existing record and upon the attached affidavit of its expert, Mr. Harold Walker
(Staff Response at 1-2).
The Staff. relying upon the Walker affidavit, proceeds to amplify its position.
Staff states first that the requirements of § 50.49 apply to low-power (as well
as to full-power) operation because, were an accident to occur at low power.
there is a potential for failure of safety-related and non safety-related electrical
equipment (as discussed in § 50,49(b» if subjected to a harsh environment.
Thus. the Staff considers that the remanded coaxial cable contention is relevant
to low-power operations. However. in light of information received from the
Applicants in 1986. and. as a result of its review of Applicants' Environmental
Qualification File No. 113-19-01. it concluded that RG-58 coaxial cable is
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environmentally qualified by similarity to tested RG-S9 cable in accordance
with 10 C.P.R. § S0.49(f)(2). Second, Staff states that, apparently after the
conference call of June 23, 1988, (a) it reviewed its records which revealed that
126 RG-S8 cables had been installed; (b) based upon its review of Applicants'
reply and attachments of June 17, it accepted the methodology by which
Applicants assigned each RG-S8 cable to one of the five category groupings;
(c) it agrees with Mr. Bergeron's affidavit of June 16, 1988, that the nineteen
RG-58 cables used as spares need not be environmentally qualified because
they are not "important to safety," that the seventy-six RG-58 cables located in
mild environments are not subject to the requirements of § 50.49, that the nine
RG-S8 cables in mild environments within the nuclear island and routed with
other nonsafety-related cables outside the nuclear island are not required to be
environmentally qualified in accordance with § SO.49, and that the ten RG-58
cables routed with other nonsafety-related cables outside the nuclear island are
not required to be qualified, and that (d) after reviewing the Kotowski affidavit
attached to Applicants' Suggestion of Mootness of May 19, 1988, it believes
that Applicants' evaluation is adequate in determining that RG-S9 cable is a
functionally acceptable replacement for RG-S8 cable in a harsh environment.
However, even if we were to accept the Staff's premise that the remanded
coaxial cable contention is relevant to low-power operations, we disagree with
and reject the Staff's position that, based upon the existing record and upon the
attached Walker affidavit, we then could and should make the reasonable assurance findings required in § SO.57(a) before reauthorizing low-power operations.
We are baffled by the Staff's position. It ignores the ruling in ALAB-875, 26
NRC 251 (1987)4 that the Applicants had not demonstrated that the test of the
RG-59 cable proved that the RG-58 cable was acceptable. This ruling constitutes the law of the case. Further, in requesting that we accept as having been
established the factual allegations set forth in Applicants' Suggestion of Mootness of May 19, 1988, and in their reply of June 17, it ignores our transcribed
ruling of June 23, 1988, wherein we directed the initiation of discovery and the
subsequent resolution of these factual matters pursuant to summary disposition
procedures.'

m.

ORDER

Subject to two conditions, we renew our authorization to operate Seabrook,
Unit 1, up to 5% of rated power. We so renew our authorization because the

4866 also ALAB-891. 'II NRC 341.350-51 (1988)•
.5 ObvioualY. it '"' cldennine that there are any unresolved. outstanding genuine 00.. of material fact, we will
then Idtedule a hearing.
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remanded coaxial cable issue is not relevant to low-power operations inasmuch
as the safety concerns raised therein would not adversely impact upon the public
health and safety if the Seabrook facility were to be authorized to operate only
up to S% of rated power. However. we cannot give effect to our renewed
authorization until such time as the Commission via rulemaking may remove
the public notification issue as an obstacle to low power. Further. in light of
the fact that the Staff has not reviewed or evaluated the Applicants' position,
presented in their memorandum of July 22. 1988 (and deemed it unnecessary
to do so), that the coaxial cable issue is not relevant to low-power operation,
and despite our conclusion that Applicants have made the necessary showing
that the remanded coaxial cable issue is not relevant to low-power operations,
the Staff shall provide to the Commission, should the Commission so desire,
its evaluation of the Applicants' July 22, 1988 position prior to issuance of the
low-power license. In light of these conditions, we do not give effect to our
renewed authorization, and thus do not authorize the Director of NRR, when
making the findings required by 10 C.P.R. § SO.S7(a), to issue the low-power
license.
THE ATOMIC SAFETY AND
LICENSING BOARD
Sheldon J. Wolfe, Chairman
ADMINIS1RATIVE JUDGE
Jerry Harbour
ADMINIS1RATIVE JUDGE
Emmeth A. Luebke
ADMINIS1RATIVE JUDGE
Dated at Bethesda, Maryland,
this 8th day of August 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ivan W. Smith, Chairman
Gustave A. Linenberger, Jr.
Dr. Jerry Harbour

In the Matter of

Docket Nos. 50-443-0L
50-444-0L
(ASLBP No. 82-471..Q2·0L)
(Offslte Emergency Planning)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st BI.
(Seabrook Station, Units 1
and 2)

August 26, 1988

MEMORANDUM AND ORDER
(Denying Applicants' Motion ror Referral)
BACKGROUND
Pending before the Board is Applicants' August S, 1988 motion to refer to
the Appeal Board our rulings on the admissibility of Contentions I, 3, 4, and 6
of the Massachusetts Attorney General. See Memorandum and Order - Part I
(Ruling on Contentions on the Seabrook Plan for Massachusetts Communities),
July 22, 1988 (unpublished), at 1-27.
The Attorney General's first six contentions were in the nature of threshold
and legal statements seeking to establish a broad framework upon which the
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Massachusetts Attorney General can litigate allegations that the Seabrook Plan
for the Massachusetts Communities (SPMC) would not be followed by local
governments or the Commonwealth in the event of a radiological emergency at
Seabrook. The background of the dispute between the Commonwealth and the
Seabrook Applicants, as it relates to the SPMC, is set out in the Preliminary
Statement of the Board's July 22 Memorandum and Order. There we noted
that in 1986 the Commonwealth of Massachusetts ceased its cooperation with
Applicants in the preparation of the Seabrook radiological emergency plan on
the stated ground that meaningful radiological emergency planning for Seabrook
is impossible. Subsequently the Applicants attempted to satisfy the emergency
planning regulations by submitting a plan formulated without the cooperation
of state and local governments.
In essence the Attorney General alleges that the plan will not be followed
by the governments because: (1) the plan is not good enough to be followed
because of plan inadequacies and the features of the Seabrook site; (2) no
plan would be adequate given the nature of the site; (3) in any event, the
state and local officials would respond to an emergency ad hoc; and (4) the
SPMC is particularly defective because it contemplates an unlawful delegation
of Commonwealth police powers to Applicants' emergency offsite response
organization.
In ruling on the relevant Attorney General contentions the Board applied
the two presumptions of the recently amended emergency planning rule: (1)
the conclusive presumption that the state and local officials will exercise their
best efforts to protect their citizens in the event of a radiological emergency
at Seabrook. and (2) where the utility has submitted its own adequate plan
with measures compensating for the nonparticipation of the state and local
governments, the presumption that the governments will follow the utility plan.
E.g., July 22 Memorandum and Order at 9, citing 10 C.P.R. § 50.47(c)(I)(iii).
At the heart of Applicants' discontent with our rulings is our interpretation
of the provision of the rule that the second presumption "may be rebutted by,
for example, a good faith and timely proffer of an adequate and feasible state
and/or local radiological emergency plan that would in fact be relied upon in
a radiological emergency." 10 C.P.R. § 50.47(c)(I)(iii). In response to most
of the Attorney General's threshold legal contentions, Applicants argued that
the only way the follow-the-utility-plan presumption can be rebutted is for the
governments to make a timely proffer of their own pIan. Applicants' April 26
Response to Con~ntions at 4, 11, 14,20, and 24.
In support of this position the Applicants rely heavily, almost entirely, upon a
Licensing Board holding in Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit I), LBP-88-9, 27 NRC 355, 367-68, 369-70 (1988), where the
Shoreham Board stated:
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The effect or the new rule then is to place a resp<lI1sibffity on lUte and local gomnment.
to produce, in good raith, lome adequate and reasible response plan that they will rely on
in the event or an emergency or it will be assumed in the circumstances or this ease that
the ULCO plan will be utilized by Intervenors here. In that event. the LILCO plan will be
evaluated ror adequacy alme.

• ••

Intervmon. • • CIJIlIlO 1000gtr raUt ,he Itptdtr of a lack of ltgal authority as a rupOrlSt
IIOr clJIlltimplt protutatwrIS that they will flOt we UICO's plafl sll/frce. The InterYmOl'S
are required to come rorward with positive IUtanents d their plans and must specify the
resources that are available ror a projected resp<lI1se and the time racton that are involved
in any emergency activities proposed. [Emphasis added.]

This Board concluded that the two rulings flow from different considerations
because the respective proceedings are at different stages. In rejecting Applicants' arguments, we stated:
It is true that the Shortham Board ruled that, in the circumstances or that case, the effect
of the new rule was to place upon the government intervenors the responsibility to produce
some plan that they will follow or suffer the presumption that they will follow the LlLCO
plan. rd. (Slip op. at 21). But the Shortham proceeding is in a difrerent lUge than this
me. There is already a very large rerord upon which the ULCO plan for Shordlam was
fO\Dld adequate but for lUte and local government non.participation. Legal impediments to
the ULCO plan were resolved. We read the Shortham Board'. opinion in LBp·88·9 to be
c:arefulIy limited to the context or that proceeding, and to simply reject any bald, stonewalling
assertim thlt the only resp<lI1se by the governments to an emergency at Shoreham would
be ad hoc. Further, the Shoreham Board was emphasizing that aspect or the new rule that
rt'lWUS a rerognitim that ItOm£ "best effort" respmse by local official. will be made to
procect their citizens, and that without other ratimal respmses set forth by the govermnents,
the response will be either to follow the I..n.CO plan or loote other plan. It is too early in
this proceeding to determine whether the Shortham rationale will apply.

July 22 Memorandum and Order at 22-23 n.2.
As we explained at the prehearing conference, in the absence of an evidentiary
record, and being unfamiliar with the SPMC, we could not categorically rule out
other proffered rebuttals to the presumption if they were to be advanced in wellpleaded contentions. Our purpose in giving effect to the "for example" aspect
of the rule was to establish legal criteria in advance of our actual consideration
of the hundreds of contentions awaiting our attention. As it turned out, the only
proffered rebuttal to the presumption accepted by the Board was the Attorney
General's legal-authority contention, No.6.
Now Applicants would have us refer, pursuant to 10 C.P.R. § 2.730(f), our
rulings that the Commission has not foreclosed the possibility that the presumption might be rebutted in some other way, and that the legal-authority issue is
a permissible rebuttal to the presumption. Motion at 2. citing Memorandum
and Order at 22, 27. Again, Applicants rely almost entirely on the Shoreham
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opinion, supra. for their legal authority that the "for example" clause of the rule
is "nugatory." E.g., Th. 14,308 (Dignan).
STANDARDS FOR REFERRING BOARD RULINGS
Interlocutory appeals are disfavored in NRC practice, but licensing boards
may refer their rulings to the appeal board where a "prompt decision is necessary
to prevent detriment to the public interest or unusual delay or expense • • • ."
10 C.F.R. §2.730(Q. See also, e.g., Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-734, 18 NRC 11, 15 (1983).
However, in deciding whether to accept a referral under § 2.730(Q, appeal
boards "apply essentially the same test as is utilized in acting upon directed
certification requests filed under Section 2.718(i)." Virginia Electric and Power
Co. (North Anna Power Station, Units 1 and 2), ALAB-741, 18 NRC 371, 375
n.6 (1983), citing Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
ALAB-687, 16 NRC 460, 464 (1982), vacated in parI on olher grounds. CLI83-19, 17 NRC 1041 (1983), and the cases cited therein.
The standards for accepting interlocutory review under a directed certification
are firmly established in NRC practice. The review is granted sparingly and may
be taken only under the most compelling circumstances. Seabrook. ALAB-737,
supra; Arizona Public Service Co. (Palo Verde Nuclear Generating Station,
Units 2 and 3), ALAB-742, 18 NRC 380, 383 & n.7 (1983). Appeal boards
will undertake interlocutory review,
oo1y where the ruling below either (1) threaten[.] the party adversely affected by it with
immediate and .erious irreparable impact which, as a practical matter, could not be alleviated
by a later appeal or (2) affect[.] the basic .tructure of the proceeding in a pervasive or unusual
manner.

Seabrook. supra, citing Public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-40S, 5 NRC 1190, 1192 (1977).
Applicants call our attention to the Statement of Policy on Conduct of
Licensing Proceedings. CLI-Sl-S, 13 NRC 452, 456-57 (1981), where the
Commission directed licensing boards to refer or certify promptly significant
legal or policy questions on which Commission guidance is needed. Boards are
invited to anticipate such crucial issues to avoid delay.

DISCUSSION
With the foregoing broad principles in mind, we turn to the specifics of
Applicants' motion to determine whether there is an adequate fit.
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Is a prompt appellate decision necessary to prevent detriment to the public
interest? No argument is made that there is a direct public interest in a referral,
nor can we identify any special public interest considerations. Applicants argue
that the public interest would be served in that a referral would allow the
Commission to decide which of the two Licensing Boards' inteIpretations of
the relevant portions of the rule it wishes to affirm before the record closes.
But, assuming, contrary to our holding, that there is a conflict between this
Board's rulings and those of the Shoreham Board, that is not an unusual state of
affairs in NRC proceedings, and a conflict does not in itself raise questions of
public interest Nor is a conflict between licensing board rulings a separate basis
for interlocutory review. Public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-371, 5 NRC 409 (1977); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-271,
1 NRC 478, 484-85 (1975).

Is a prompt appellate decision necessary to prevent unusual delay or expense?
No. The delay or expense that might be incurred by Applicants by litigating an
issue that otherwise need not be litigated is not unusual and is not the type of
delay or expense requiring referral of licensing board rulings. This is a typical
reason why interlocutory reviews are not favored in NRC proceedings. North
Anna, ALAB-741, passim, supra, citing, e.g., Cleveland Electric Illuminating
Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-675, 15 NRC 1105,
1113-14 (1982); and Seabrook, ALAB-737, supra, 18 NRC at 176 n.12. The
Board recognizes that the effect upon Applicants of cumulative delay in the
proceeding could be unusual compared to earlier NRC licensing proceedings.
Even so, in this instance, litigating the legal-authority issue does not portend
much delay. In fact, Applicants have indicated that they intend to address the
matter by summary disposition.
Is the party adversely affected Uy the ruling threatened with immediate and
serious irreparable impact which could not be alleviated Uy a later appeal? No
to each aspect of the question. Indeed, we cannot discern, without speculation,
why Applicants see themselves to be adversely affected by the rulings.
The legal-authority contention is written on a clean slate. It stands independently of the similar issue in Shoreham. Assuming, as we now must, that the
contention is factually correct, and that the SPMC depends upon a delegation of
police authority, which delegation cannot, for genuine legal reasons, materialize
in an actual radiological emergency, then certainly the contention is factually
relevant and material to the effectiveness of the SPMC. How would Applicants
have us manage the issue? So far we have not had the benefit of Applicants'
reasoned analysis of this point fur that reason alone the motion is deficient
As we noted in the order ruling on contentions, after all the evidence is in, the
ruling may not be controlling. The assigning of burdens and the identification of
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presumptions and rebuttals are now useful primarily for organizational purposes.
Memorandum and Order - Pm I at 20-21.
Does the ruling affect the basic structure of the proceeding in a pervasive
or unusual manner? No. The ruling did not in itself even admit or reject a
contention. The effect of the ruling was to allocate the burden of proceeding
with the evidence. Applicants have never explained why the legal-authority
contention is not factually relevant to the SPMC. Most of all, they have failed
to explain the basis for their dissatisfaction with the Board's reasoning that,
logically, there is no presumption that a plan that cannot be followed will be
followed, that, logically, well-pleaded allegations rationally seeking to rebut the
presumption appropriately support a litigable issue. They have simply relied on
their sparse reference to the Shoreham ruling.
ORDER
Applicants' Motion for Referral is denied. The Alternative Cross Motion for
Referral by the Massachusetts Attorney General and New England Coalition on
Nuclear Pollution is denied as moot.
FOR TIIE ATOMIC SAFETY
AND LICENSING BOARD
Ivan W. Smith, Chairman
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
August 26, 1988
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Cite as 28 NRC 176 (1988)

LBP-88-22

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdmInIstrative Judge:
Peter B. Bloch, Presiding Officer

In the Matter of

Docket No. 55-60402
(ASLBP No. 87-552-03-SP)

DAVID W. HELD
(SenIor Reactor Operator LIcense
for Beaver Valley Power Station,
UnIt 1)

August 25,1988

This case was remanded by the Commission for a decision concerning
whether or not Applicant had passed the simulator portion of his examination to
be a licensed senior reactor operator. Mter the Staff of the Nuclear Regulatory
Commission withdrew its objections to Applicant's statement of claim, the
presiding officer determined that Applicant had passed his examination.

MEMORANDUM AND FINAL ORDER
This case was remanded to me by Order of the Commission in CLI-88-5, 28
NRC 73 (1988) "on the specific issue of whether Mr. Held should have been
found to have passed or failed the simulator examination." [d. at 74. Compare
Alfred J. Morabito (Senior Operator License for Beaver Valley Power Station,
Unit I), CLI-88-4, 28 NRC 5 (1988). (A candidate was found to have passed
the required examination for a senior reactor operator (SRO) but to have taken
employment outside the company's nuclear group before an SRO license was
issued to him. It was determined that he could not be issued an SRO license
under 10 C.P.R. Part 55 because the regulation requires that there be a current
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need for his services, and his change in employment meant that there was no
such need.)
The Staff of the Nuclear Regulatory Commission (Staff), by motion filed
August 24, 1988, has withdrawn its response to the Specification of Claims filed
by Mr. David W. Held on October 3, 1987. Consequently, at Staff's urging,
I have determined that the claims of Mr. Held are sustained and I find that
David Held passed the simulator portion of his examination for senior reactor
operator. Since the Staff had previously determined that he had passed the other
portions of his examination, it follows that he has passed all the examination
requirements to be licensed as a senior reactor operator for Unit 1 of the Beaver
Valley Nuclear Power Station.1
Consequently, pursuant to Staff's suggestion,
IT IS HEREBY ORDERED that the Director of NRR is authorized
to issue a senior reactor operator (SRO) license to Mr. David Held for
Unit 1 of the Beaver Valley Nuclear Power Station, upon a finding by
the Director that Mr. Held has met all other applicable requirements in
10 C.P.R. Part 55.
Furthermore, the Staff is directed to convey to Duquesne Light
Company, promptly, my request that it submit in writing to the Director
of NRR any clarification that it considers appropriate about whether it
has a current or anticipated need to use Mr. David Held as an SRO on
Beaver Valley Unit 1.
Peter B. Bloch
PRESIDING OFFICER
Bethesda, Maryland

1I DOte that Staff', filing c:itea the passage of time, Mr. Held ',11lCCeSI in the Beaver Valley Unit 2 SRO examinaticn
and his I\lCCelldul performance u an SRO at Beaver Valley Unit 2. My decilion, however, IeItI on Staff', failure
to provide • clear explanation to me about ita n:ucna foc failing Mr. Held en the aimulator examination. There
are 110 adequate groonds for the Staff'. dc:terminlticn that Mr. Held failed the limulltor portion d his exam, in
li&ht at Mr. Held', extensive, wcll.present.ed Spccificaticn of C1aim.

177

Cite as 28 NRC 178 (1988)

LBP-88-23

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD
Before Administrative Judges:

Peter B. Bloch, Chair
Glenn O. Bright
Dr. Oscar H. Paris

Docket No. 50-320-0LA
(ASLBP No. 87-554-04-0LA)
(Disposal of AccldentGenerated Water)

In the Matter of

GENERAL PUBUC UTJUTlES
NUCLEAR CORPORATION, fit .,.
(Three Mile Island Nuclear
Station, Unit 2)

August 25, 1988

Summary disposition is granted in response to Licensee's motion, with the
exception of a few specific issues related to how to dispose of radioactively
contaminated water generated as the result of the Three Mile Island accident
The two principal alternatives are whether the water should be stored on site,
permitting some decay of tritium and other radioactive products, or whether
it should be evaporated (with appropriate burial of the solidified solid waste
drawn from the bottom of the evaporator). The principal subissues are: (1)
the amount of tritium now present in each of the separately stored portions of
the accident-generated water, and (2) the seriousness of the health effects of the
release of tritium through evaporation.
TECHNICAL ISSUES DISCUSSED
nitium, biological effects of;
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nitium, measurement of the presence of;
Measurement of contents of radioactively contaminated water;
'Ihmsuranics generated by a nuclear power reactor accident;
Evaporator to remove radioactive contents of accident-generated water, engineering considerations of.

RULES OF PRACTICE:

NEPA AND ALARA

The considerations in an environmental impact statement evaluating different
alternatives for disposal of radioactively contaminated water are very similar
to the same considerations under the Commission's regulations requiring that
exposures to radioactivity be as low as reasonably achievable.

RULES OF PRACTICE:

SUMMARY DISPOSITION

Genuine issues of fact must be material to pending contentions in order to
give rise to litigable issues.

RULES OF PRACTICE:

SUMMARY DISPOSITION (NEPA)

It is up to the intervenor to show that there is a genuine issue of material fact
concerning whether there is a particular alternative way of disposing of accidentgenerated water that is obviously superior to licensee's preferred alternative for
disposal.

MEMORANDUM AND ORDER
(Rulings on Motions for Summary Disposition)

I.

INTRODUCTION

The issue before us is almost a decade old. It originated during the famous
Three Mile Island (Unit 2) accident in 1979. As a result of the accident, the
reactor building basement was covered with about 260,000 gallons of accidentgenerated water (AGW). NUREG-0683, Supp. 2, at 21, §2.1 and Table 2.1.
Since the accident, additional water has accumulated. Ibid.; see, e.g., id. at 2.3,
Table 2.2. Water not present at the time of the accident but which has been used
for cleanup following the accident is classified as AGW because it has become
contaminated. The final volume of AGW at the end of defueling is expected to
be approximately 2.3 million gallons. Id. at 2.3 (Table 2.2, footnote (c».
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Several alternative methods for disposing of the AGW have been considered.

See, e.g., ide at v-vii, including Table S.l. After considering the summary
disposition papers before us, we have concluded that the principal remaining
genuine issue of fact, for which there shall be a hearing,' is whether the AGW
should be evaporated (and the solidified evaporator bottoms properly buried), as
proposed by General Public Utilities (GPU or Licensee), or whether it should
be stored in tanks on site (the "no-action alternativej, perhaps for 30 years, ~
allow most of the tritium to decay.
We note that the Licensee differs with the NRC Staff (Staff) about the
cost of these two alternatives and that the record does not contain detailed
information on the cost of onsite storage for 30 years.1 We are not sure why more
consideration was not given the no-action alternative, but a possibility is that the
Staff failed to give it adequate consideration because it believed that Commission
policy prohibited iL NUREG-0683, Supp. 2, at 3.34, § 3.5.1.4 •. Our reading of
the Commission policy differs. The key language in the Commission's policy
statement is:
[T]be licensee should accelerate the pace of the cleanup to complete expeditiously all
decontamination activities c01Uistnrl with e1UUTing protection of public health aNI safety

tl1Id the eltYironmeflt. [EmIilasis added.]

(Statement of Policy; Programmatic Environmental Impact Statement of the
Cleanup of Three Mile Island Unit 2, U.S. Nuclear Regulatory Commission,
46 Fed. Reg. 24,764 (May 1, 1981). We do not interpret this language as
restricting the search, under NEPA and ALARA policies, for the best way to
treat the AGW, whether that entails leaving it on site or disposing of it. We also
note the following genuine issues of fact in the record, to be discussed further
below: (1) the amount of tritium now present in each of the separately stored
portions of the AGW, and (2) the seriousness of the health effects of the release
of tritium through evaporation.

ll.

BACKGROUND OF UNDISPUI'ED FACTS

After the 1979 accident at Three Mile Island Unit 2, in March 1981, the NRC
Staff issued the Final Programmatic Environmental Impact Statement (PElS) on
the TMI-2 cleanup. In the PEIS the Staff addressed, based on the available
information, the impacts of future disposal of the AGW. The NRC Commission
in an April n, 1981 Policy Statement (46 Fed. Reg. 24,764) accompanying the
1 The Staff estimate of CXJC!I appealS 10 include up 10 $1 millial rar replac:anem of UnkJ, apparcnlly during the
ISO-year atorage period assumed by Staff 10 .now tritium 10 decay 10 background 1evd. Thirty.year atorage CXJC!I
appear not 10 have been cmsidmed by Staff.
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issuance of the PElS, stated that any future proposal for disposition of the AGW
shall be referred to the Commission for approval.
On July 31, 1986, the Licensee proposed a plan to evaporate the AGW by
forced heating at the TMI site over a period of about 21/2 years. On December
29, 1986, the NRC Staff issued for comment an updated Draft Supplement No.2
to the PElS on this issue. The draft supplement assessed the environmental
consequences of the Licensee's proposed disposal method as well as a number of
alternatives. Following a 90-day public comment period, the Staff prepared the
Final Supplement No.2 which included consideration of the public comments.
In a letter of February 25, 1987, as revised on April 13, 1987, the Licensee
requested an amendment to its operating license for Unit 2, including associated
changes in Appendix A Technical Specifications. The amendment would delete
the current prohibition on disposal of AGW imposed by Technical· Specifications
1.17,3.9.13, and 3/4.9.13.
In June 1987, the Staff issued Supplement No.2 to the "Programmatic
Environmental Impact Statement related to decontamination and disposal of
radioactive wastes resulting from March 28, 1979, accident at Three Mile Island
Nuclear Station, Unit 2" (NUREG-0683).
On July 31, 1987, the Commission published a notice of this proposed amendment and afforded an opportunity for a prior hearing. (52 Fed. Reg. 28,626).
Petitions for hearing were filed by Three Mile Island Alert, Inc., and Susquehanna Valley Alliance, and by the Commonwealth of Pennsylvania. Ultimately,
in the Memorandum and Order of January 5, 1988 (unpublished), this Licensing Board admitted as a party SVA/I'MIA (Joint Intervenors or JI), admitted
the Commonwealth as an interested state, and admitted seven n contentions, in
whole or in part, as issues in controversy.
Licensee filed summary disposition motions addressing all of the contentions,
as follows: Contentions 4b (in part), 4c, and 4d on May 9, 1988; Contentions
I, 2, 3 and 8, 4b (in part) and 6, and 5d. On June 20, n filed a response
opposing each of these motions, and, on June 23, the NRC Staff filed a response
in support of each of these motions.

m.

REGULATIONS AND CASE LAW ABOUT
SUMMARY DISPOSITION

Section 2.749(a) of 10 C.F.R. provides that once a motion for summary
disposition has been filed, the opposing party, with or without affidavits, may
file an answer. Paragraph (a) says that:
There shall be annexed to any answer opposing the motiat a separate, short and concise
statement of the material facts as to which it is contended that there exists a genuine issue to
be heard. All material facts let forth in the statement required to be served by the moving
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party will be deemed to be admitted unless cmtroverted by the statement required to be
served by the opposing party. • • •

Section 2.749(b) says that:
Affidavits shall set forth such facts as would be admissible in evidence and shill show
affirmatively that the affiant is competent to testify to the matten stated therein. • • • When
a motion for smnmary decision is made and supported as provided in this section, a party
opposing the motion may not rest upon the mere illegations or denials of his answer; his
answer by affidavits or as otherwise provided in this section must set forth specific facts .
showing that there is a genuine issue of fact. If no such answer is filed, the decision sought,
if appropriate, shall be rendered.

Section 2.749(d) says that:
The presiding officer shill render the decision sought if the filings in the proceeding,
depositions, answen to interrogatories, and admissions on file, together with the statements
of the parties and the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a decision as a matter of law. • • •

The summary disposition procedure should be utilized on issues where there
is no genuine issue of material fact to be heard so that evidentiary hearing time
is not wasted on such issues. Statement of Policy on Conduct of Licensing
Proceedings, CLI-81-8, 13 NRC 452, 457 (1981); Wisconsin Electric Power
Co. (point Beach Nuclear Plant, Unit I), ALAB-696, 16 NRC 1245, 1263
(1982); Houston Lighting and Power Co. (Allens Creek Nuclear Generating
Station, Unit I), ALAB-590, 11 NRC 542, 550 (1980). It is the movant, not the
opposing party, that has the burden of showing the absence of a genuine issue as
to any material fact. Cleveland Electric Illuminating Co. (perry Nuclear Power
Plant, Units 1 and 2), ALAB-443, 6 NRC 741, 753 (1977). Since the moving
party has the burden to show initially the absence of a genuine issue concerning
any material fact, where the evidentiary matter in support of the motion does
not establish the absence of a genuine issue, summary judgment must be denied
even if no opposing evidentiary matter is presented. Adickes v. Kress & Co.,
398 U.S. 144, 159 (1970). However, if the motion for summary disposition
is properly supported, the opposition may not rest upon "mere allegations or
denials"; rather, the answer "must set forth specific facts showing that there is
a genuine issue of fact." Virginia Electric and Power Co. (North Anna Power
Station, Units 1 and 2), ALAB-584, 11 NRC 451, 453 (1980).
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IV.

A.

RULINGS ON CONTENTIONS

JI Contention 1
n Contention 1 is:
Neither the Ucensee nor the Nuclear Regulatory Ccmminion hu shown that the disposal
of the accident-generated water by an evaporator method complies with the A.L.ARA. principle (as low as reasonably achievable). Other methods of water disposal discussed in the
Environmental Impact Statement (EIS) (NUREG-0683 Supplement 112, June 1987) would not
release all the tritium and a quantity of radionuclides into the environment as the evaporation
method would.

For the most Part. n's Response to Licensee's motion for summary disposition consists of legal argument that Licensee must comply with ALARA
principles. n Response at 1-6. With this assertion, we agree. Significantly,
Licensee also agrees, stating:
Not totally un1ilce NEPA, the AURA standard itself under 10 C.FR §20.1 reflects a
flexible general principle based upon an array of factors. It does not provide an absolutely
rigid mandate that releases be kept to the lowest possible extent, but only as low as is
reasonably achievable. This flexibility is clearly indicated by the language used in 10
C.F.R. § 20.1 - that a licensee "should. • • make every reasonable effort" to maintain
releases as low as is reasonably achievable. Moreover, a determination of what is as
low as reasonably achievable depends on consideration of the ",tate of technology" and
of "economic," "societal," and "socioeconomic" factors.

Licensee's Motion (Contentions 1,2,3, and 8), May 16, 1988, at 13.
However, Licensee's statement of material facts asserts that "none of the
alternatives examined is obviously superior to Licensee's proposal when all
relevant facts are considered." Statement of Material Facts (Contentions 1, 2, 3,
and 8), May 16, 1988, at 4. In the accompanying affidavit, Licensee's experts
- based on an extensive review of options in the earlier pages of the affidavit
- state that "it is clear that based on environmental impacts, transportation
requirements, costs, and licensing feasibility, GPUN's proposal to evaporate the
AGW is superior to the other options." Joint Affidavit (Contentions 1,2, 3, and
8) at 60.
As we have seen, the applicability of ALARA was admitted by the parties.
Licensee has reviewed various alternatives, and Licensee has concluded, based
on a consideration of alternatives, that it had selected the preferable alternative.
Under the applicable legal standards, it was up to n to show that there was a
genuine issue of material fact concerning whether some alternative is obviously
superior to the evaporation alternative that Licensee selected. For the issue to
be material, it must create some doubt concerning the ultimate conclusion that
there is an obviously superior alternative. Public Service Co. of New Hampshire
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(Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC 503, 526 (1977), aff'd sub

nom. New England Coalition on Nuclear Pollution v. NRC, 582 F.2d 87, 9S (1st
Cir. 1978), citing Monroe County Conservation Society, Inc. v. Volpe, 472 F.2d
693,697-98 (2d Cir. 1972) (which we apply by analogy to ALARA as well as
toNEPA).
As we review some of the statements made by Joint Intervenors, we find that
a few constitute statements of facL However, we find that all the paragraphs
of subhead "A" are arguments concerning applicable law and therefore do not
state genuine issues of facL "B.l" also argues the law concerning ALARA and
does not state a genuine issue of facL
In B.1.a, 11 state that ''technology offers a variety of alternatives to dispose
of the water." 1bat is true but does not raise a genuine issue of fact, as both
Licensee and Staff have considered many alternatives. Similarly, B.1.a relies on
Dr. K.Z. Morgan's statement in his affidavit that the evaporation system could
be modified "to greatly reduce the radiation hazards at a relatively low cost."
However, Dr. Morgan's affidavit concerns a proposal in his Exhibit B, which
was filed as a comment on the draft PElS, Supplement 2 Staff and Licensee
have already considered and disposed of his proposals - requiring that n show
in what way the Licensee's statement of material facts and supporting affidavits,
which rely on the Staff resolution, are inadequate. Because 11 have not shown
the nature of the error allegedly made by Staff and Licensee, there is no genuine
issue of material fact here.
In B.1.b, n assert that "[t]he radiation dose and the risks associated with other
alternatives are less than those associated with the evaporation method . . • ."
To the extent that this assertion refers to the no-action alternative, we declare,
below, that this is a genuine issue of fact. However, this general reference to
a table is too vague for us to ascertain any other genuine issue of fact to be
litigated here.
In B.1.c, n allege that the socioeconomic and psychological impact of the
evaporation proposal have not been fully considered. A portion of this statement
of facts deals with "Post-Defueling Monitored Storage (PDMS)," which is an
independent program fully explained in NUREG-0683, Supp. No.3, but that
is not relevant here. The remainder of the remarks, concerning socioeconomic
and psychological effects, were fully addressed in PElS Supp. No.2 at 7.26 and
72.7. However, they were not required to be addressed because they concern the
psychological effects of a perceived risk and therefore do not have a reasonably
close relationship to the proposed action. Pane v. NRC, 460 U.S. 766 (1983).
In conclusion, we do not find any genuine issues of fact raised by n's filing
concerning Contention 1. Should n have any specific arguments concerning
ALARA that are applicable to genuine issues admitted below, they may raise
those arguments and present relevant evidence at the hearing.
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B.

JI Contention 2

In our January S, 1988 "Memorandum and Order (Memorializing Special
Preheating Conference; Ruling on Contentions; Scheduling)," we admitted as
an issue in controversy only that part of Contention 2 which claims that Staff's
assessment fails to provide an adequate risk/benefit analysis of the no-action
alternative to the forced evaporation proposal. As admitted, Contention 2 states
as follows:
The HIS fails to comply with the requirements of the National Enviromnental Policy Ad. (42
uses 4332, n.29). The NRC failed to condUd. conclusive risklbcnefit analysis the '"No

«

Action Alternative."

The following supporting documents were submitted with "Licensee's Motion
for Summary Disposition on Alternatives (Contentions I, 2, 3, and 8)":
1. "Licensee's Memorandum of Law in Support of Motions for Summary Disposition," dated May 9, 1988;
2. "Licensee's Statement of Material Facts as to Which There Is No
Genuine Issue to Be Heard (Contentions 1,2,3, and 8)";
3. "Joint Affidavit of Dr. Gary G. Baker, David R. Buchanan, James
J. Byrne, Thomas A. Grace, James E. Tarpinian, Charles S. Urland,
Jr., and William W. Weaver (Contentions I, 2, 3, and 8)" (Joint
Affidavit) with statements setting forth the professional qualifications
of the foregoing affiants.
Dr. Baker is an environmental microbiologist and is GPU's Manager of
Environmental Controls at Three Mile Island. Mr. Buchanan is an engineer
and is GPU's Manager of Recovery Engineering for TMI-2. Mr. Byrne is also
an engineer and is GPU's Manager of TMI-2 Licensing and Senior Engineer
responsible for coordinating specific TMJ-2 recovery activities. Mr. Grace is
an environmental engineer and is GPU's Licensing Engineer, Environmental,
for TMI Units 1 and 2. Mr. Tarpinian is a health physicist presently employed
by Bechtel National, Inc., who serves as Manager of Radiological Engineering
for GPU Nuclear's Radiological Controls Department at TMI-2. Mr. Urland is
an environmental pollution control engineer employed by Grover Engineering,
Inc., and assigned as Staff Radwaste Engineer for GPU Nuclear at TMI-2.
Mr. Weaver is a nuclear engineer serving as an onsite consultant and Member
of the Emergency Response Team at TMI who is developing a PRA for Unit 2.
We are satisfied that these experts are qualified to attest to the matters contained
in their joint affidavit, which in each instance identified the expert responsible
for specific testimony.
The no-action alternative to forced evaporation of the AGW involves onsite
storage in tanks for an indefinite period of time. NUREG-0683, Supp. 2, at
3.32. With respect to this contention, Licensee's statement of material facts sets
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forth the following facts as to which it asserts that there are no issues to be
heard: 2
11. The radiological consequences of disposing of the AGW after 30 years of monitored
storage in tanks would be essentially the lame as disposal now because the critical organ
and isotope are strontium dose to the bone.3
12. Construction of tanks alone for the 30-year storage would cost $1 mDIion to $1.5
million. Intimate disposal costs would be added to this.
13. In the interim, the risks of an accidental release are presenL

According to the Joint Affidavit, the "apparent benefit" of the no-action
alternative is that it would provide time for the radionuclides in the AGW to
decay. Over the postulated 3D-year storage period, the strontium and cesium
curie content would decrease approximately by a factor of 2 and the tritium
content would decrease by a factor of approximately 6. The affiants do not
believe that this decrease in tritium would have a significant effect on the dose
assessment because they say the critical isotope and organ are strontium dose to
the bone. They say given the curie content of strontium, a decrease by a factor
of 2 will not reduce the dose to any significant degree. lodine-129, which is
included as present at the lower limit of detection and which causes the dose
assessment to include a thyroid critical organ dose from 1-129, has a half-life of
16 million years and cannot be eliminated by 30 years of storage. Joint Affidavit
at 43.
Onsite storage of the AGW presents the continued risk of an uncontrolled
release as a result of damage to one or more tanks due to tank failure because
of aging or external events such as an airplane crash, tornado, flood, or seismic
event The probability of an uncontrolled release over a 3D-year storage period
has been estimated to be approximately 3.75%. An average release would result
in the maximally exposed individual receiving 7 millirems via the inhalation
pathway and 10 millirems via liquid release pathways. 1d. at 44. The dose to a
worker for recovery from the spill would be 36 millirems internal whole-body
dose from tritium and 0.2 millirem external whole-body dose, primarily from
Cs-137. 1d. at 44-45.
The NRC Staff in its June 23, 1988 response to Licensee's motion for
summary disposition (Staff Response) supported the motion with respect to all
2 Licauec dealt with Cm1cnticns I, 2, 3, and gin. lingle motion and lingle &tItement of material facts. Here
we sha11 deal with each of these conIenticns individua11y. In citing licensee'l &tItemenlS of mat.erla1 facta we
aha11 retain !he numbering used by the licensee.
3 According to the "NRC Staff Response in Support of the licauec'l MOOm for Summuy Disposition" (Staff
Respmse), !he n &tiled in respmse to an interrogatory that !hey expected that the water would ranain on aite
until Unit 1 is clecmunissimed and for u 1mg u Unit 2 ranains in I'oIt·Defuding Monitored Storage. On the
buis of !his answer the licensee uaumed • atorage period of 30 yean in ill motim for aummary dirposition of
Contention 2. Staff Response at 6.
.
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the contentions. including Contention 2. In support of its response. the Staff
appended the "Affidavit of Linda Munson,tt whose qualifications are discussed
in our treatment of Contention 5d. With respect to Contention 2. Staff maintains
that it "fairly assessed" the no-action alternative in the PElS by providing an
analysis of the change in radioisotopes over a long term. the financial cost of
construction of additional tanks for water storage. the impact of an accidental
tank rupture. and the impact of ultimate disposal of water. Staff Response at
11-12. Staff. in the PElS discussion of the no-action alternative. explained
that tritium is the only isotope in the AGW that would be significantly reduced
during a prolonged period of storage. To reduce the tritium level in the AGW
to the level approved by EPA for drinking water. however. would require 150
years of radioactive decay. Id. at 11; NUREG-0683. Supp. 2. at 3.32.
Nevertheless. Staff states that except for a small commitment of financial
resources and a very small land commitment, the environmental impact of the
no-action alternative would occur only at the time of ultimate water disposal
or in the event of a tank failure. NUREG-0683. Supp. 2. at 3.33. Further.
construction of tanks and continuing surveillance of the tanks are not expected
to contribute significantly to additional occupational radiation exposure. nor are
there significant exposure pathways to the public unless -there is an accident.
Only a small additional land commitment at TMI is anticipated for new tank
construction. Staff estimates that construction of new tanks. monitoring and
surveillance of the stored AGW. and tank replacement would cost a total of
$0.1 million to $1.3 million. Ibid.
The only credible accident identified for this alternative is tank rupture. which
in the worst case would result in discharge of the entire contents of a tank
in a short period of time. Ibid. Staff estimated that the 50-year dose to the
maximally exposed individual in the event of an accidental spill from an 11.000gallon storage tank would be 0.015 millirem to the bone and 0.002 millirem
to the total body. The collective 50-year dose commitment to the affected
population would be 0.7 person-rem to the bone and 0.015 person-rem total
body. Id. at 3.8-3.9. fur comparison. Staff estimated that dose commitment to
the maximally exposed individual as a result of forced evaporation would be
less than 4 millirems to the thyroid, 0.8 millirem to the bone. and 0.7 millirem to
the total body. The collective 50-year dose commitment to the population from
forced evaporation is estimated to be less than 6 person-rem to the thyroid, 0.2
person-rem to the bone. and 3 person-rem to the total body. Id. at 3.7. Thus the
dose commitment resulting from an accidental discharge from a tank would be
very small. representing a small fraction of the radiation dose that would result
from forced evaporation.
Finally. Staff states that the no-action alternative would be inconsistent with
the Commission's policy that the cleanup. including removal of radioactive
waste from the TMI site. be carried out safely and expeditiously. Staff sees
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no overriding benefit associated with storing disposable radioactive waste on
site and therefore supports safe and expeditious removal. Ibid. As the Ioint
Affidavit points out, the PElS states that "this alternative is inconsistent with
the Commission's policy that the cleanup, including the removal of radioactive
waste from the site, be carried out safely and expeditiously." NUREG-0683,
Supp. 2, at 3.34.
Ioint Intervenors in "SVA/fMlA's Response to Licensee's Motion for Summary Disposition on Contentions I, 2, 3,4, Sd, 6, and 8" (II Response) began
their discussion of Contention 2 by reciting the full statement of the contention as
originally submitted. In its Ianuary 5, 1988 "Memorandum and Order (Memorializing Special Prehearing Conference; Ruling on Contentions; Scheduling)"
(January 5 Order), however, the Board admitted only that portion of the contention stated, supra, at the beginning of this discussion of Contention 2. We
declined to admit those portions of the contention alleging that the PElS had
failed to show that adverse impacts of evaporation are outweighed by the benefits
and alleging that the benefits of disposal by evaporation can only be analyzed
after evaluation of Licensee's plans for post-defueling monitored storage. Ianuary 5 Order at 9-10.
The 11 Response to Licensee's motion for summary disposition of Contention
2 is supported by an affidavit of Louis 1. Kosarek, dated Iune 9, 1988.
Unfortunately, Mr. Kosarek's affidavit was not accompanied by any biographical
information on the basis of which we could determine his qualifications. We
have some very brief and sketchy biographical information about Mr. Kosarek
in n's answers to interrogatories about their witnesses, which shows that he
has B.A. and M.A. degrees and gives his job titles; the information, however,
does not indicate his major field(s) of study nor the subject matter of his work.
Although we are unable to accept his qualifications as sufficient to support the
admissibility of his testimony, we will consider his substantive arguments to
determine whether they affect the adequacy of the record.
The 11 Response sets forth the following statements which are alleged to be
material facts as to which there are genuine issues to be heard with respect to
Contention 2:4
1. The NRC is required by NEPA to provide a detailed and informative analysis of
all alternatives. NEPA states than an EIS must "provide a detailed thoughtful analysis from
adequate data 10 that a reviewing body can decide on an objective basis." Pilgrim. Supra.

ALAB
2. The NRC is required by NEPA in the consideration of alternatives 10 "go beyond
mere assertions and indicate basis of conclusions regarding alternatives."

4 Statements 1. 2. and 3 _
cmaidcr them.

lelal arguments nthcr than ltatements of material ract. Therefore we .ball not
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3. The NRC is required by NEPA to "identify costs associated with appropriate actions
as not to prematurely close options which have less detrimental effect."

4. Table 5.1,' NUREG.()683, Supplement 12, attempts to present a table cl comparison
of the various alternatives for the disposal of the water. The table however, prevents a careful
conparison of Ihe alternatives in light cl the following facts:
a) Whereas all the other alternatives are provided a definite figure for long term
committed space, Ihe committed space for the no-action alternative is labelled "small". This
provides inadequate information upon which to base a decision about the various alternatives.
b) In Ihe column "elapsed time for completion" Ihe time period allotted for each
alternative provides a very wide range. The .ame column for the "no-action alternative"
states "0". Again it is difficult to make a conparisoo in order to make an informed decision
about the alternatives.

S. The "no-action alternative" has always referred to the interim monitored storage of
Ihe water. (NUREG-0683, Supplement 112) The period clstorage has not been specified.
The NRC has assumed that at S<XDe time in Ihe fuwre Ihe water would be disposed cl in
some way. Strictly speaking Ihen this is not the "no action alternative". However, .ince Ihe
NRC believes this to be Ihe "no action alternative", it would have been more conclusive
to analyze the dose from radiation exposure and the risks involved at different times in the
fuwre, taking into account the possibilities of more advanced technologies and the existence
of low level waste sites closer to TMI in Pennsylvania.
6. The NRC does not provide a detailed analysis cl the location of the tanks which
would store Ihe water during the storage period.

7. The NRC did not provide an analysis cl radiation exposure to either the wolkers
or the public. They did not provide a basis for their findings that wolker and public
exposure would be zero. (Table 5.2, NUREG-0683, Supp. 2) The text reads Ihat both
occupational and public exposure are not expected to be .ignificanL This is very ambiguous
and provides furlber examples of the NRC's lade of detailed information in evaluating
alternatives. (NUREG-0683, Supplement 112, p. 3.33, 3.5.1.2)
8. The NRC did not provide adequate detail of the monitoring which would be carried
out during the storage of the AGW. (NUREG.()683, Supplement 112, Section 3.5)
9. The NRC dismissed the "no action alternative" because it is against NRC policy to
leave waste on site. However, in light of Ihe shortage of space for low level waste in this
country, Ihe NRC has made arrangements for utilities to store waste on-site. (Generic Letter
811-83, November 10, 1981)
10. All alternatives for disposal of Ihe water have eilher regulatory obstacles or strong
governmental and public feelings against them (evaporation and releasing the water into the
Susquehanna). Therefore, it is not logical for the "no-action alternative" to be dismissed by
theNRe.

'''SVA/I'MIA'. Respcme toLicensec'. Motion for Summary Disposition •••" at7 cilClTable S.2orNUREG0683, Supp. 2, at this poinL 'The quotations from the table, however, make it cIeu that the n should have cited
TabIeS.I.
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11. The NRC is required by NEPA to mitigate advene impacts of a proposed project.
The "no-action alternative" mitigates the advene impacts of the evaporation of the AGW.
(NEPA 42
4321-4347)

uses,

12. The benefits derived from the "no-action alternative" must be .een in light of the
costs and risks of taking action. As will be shown throughout SVA!IMIA'. response to
licenscc', request for summary disposition, the costImd risb of taking action have been
underestimated. (Mfidavits A, B, C, D, E) In light of the inadequacy of the data, the NRC',
consideration of the "no action alternative" cannot be considered conclusive.
13. The NRC failed to give adequate discussion and ewluation to Boren as rccanmendcd
by EPA. Presently the licensee docs not have a permit which limits the amount of boron to
be released into the river. In light of the possible advene effects on crops caused by use of
the water from the Susquehanna for irrigation, and the possible advene effects from drinking
the borated water from the Susquehanna River the State of Pennsylvania coo1d conceivably
restrict the release of bonn to levels not achievable by the Licensee. This fact may limit the
licenscc's options for disposal alternatives md heightens the need for full consideration of
the "no-action alternative".
Studies showing the advene effects of boron include:
a) "Upukc and Distribution of Boron in Rau: Interaction with Ethanol and Hexobarbital in the Brain", Magour, S. et aI. Environ. Contam. &; Toxicology 11: 521-525.
b) "Boren Deficiency and Toxicity Symptoms for Several Crops as related to Tissue
Boren Levels", Gupta. U.c. Journal of Plant Nutrition 6(5): 387-395 (1983).
c) "Boren Toxicity and Deficiency: A Review", Gupta, U.C. et al. Cmadim Journal
of Soil Science, August 1985, VoL 65, #3.

In statement 12 the n cite not only the affidavit of Mr. Kosarek but also the affidavit of Dr. Huver and comments of Dr. Morgan. Neither Dr. Huver's affidavit
nor Dr. Morgan's comments address Contention 2, however. Mr. Kosarek's affidavit does not explicitly address Contention 2. It does discuss the alternative
means of disposing of the AGW which were considered in NUREG-0732, issued in September of 1980. One of these alternatives was holding the AGW in
tanks for about 60 years. Exhibit C. Kosarek Affidavit at 2-3.
As we have indicated, supra, Staff considers the alternative proposed in
Contention 2 to be inconsistent with Commission policy. NUREG-0683, at
3.34, § 3.5.1.4. The Commission's policy with regard to the cleanup of TMJ2 was set forth in "Statement of Policy; Programmatic Environmental Impact
Statement of the Cleanup of Three Mile Island Unit 2." 46 Fed. Reg. 24,764
(May I, 1981). There the Commission said ''the Commission believes that the
licensee should accelerate the pace of the cleanup to complete expeditiously all
decontamination activities consistent with ensuring protection of public health
and safety and the environment" (emphasis added). According to the Staff,
forced evaporation would release most of the tritium to the atmosphere and
concentrate the remaining radioactivity in the evaporator bottoms. NUREG-
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0683, Supp. 2, at 3.3, § 3.1.1. We therefore find that it is not clear that the
radiological consequences of disposing of the AGW after 30 years would be
essentially the same as disposal now, assertedly because the "critical organ and
isotope" are strontium dose to bone. There would be only one-sixth as much
tritium released to the atmosphere 30 years from now, and there would be onehalf as much strontium. If evaporation were the method of disposal at that
time, the strontium would not be released but would be concentrated in the
evaporator bottoms. Therefore, in light of the available alternatives and their
effect on radiation levels, there is a genuine issue of fact concerning whether
the radioisotope of critical concern is strontium or tritium.
According to the Staff, the no-action alternative would require a small
commitment of financial resources ($0.1 million to $1.3 million,(; in contrast
to Licensee's claim of $1 million to $1.5 million) and a very small land
commitment. [d. at 3.33. In addition, construction of tanks and continuing
surveillance of the tanks are not expected to contribute significantly to additional
occupational radiation exposure, nor are there significant exposure pathways to
the public other than accidental tank rupture. [d. at 3.33-3.34. As ]I point out,
the 30 years of storage may permit new technology to develop or new storage
sites to open, further reducing costs. ]I Response at 8.

Conclusion
We are not convinced, at this stage of the proceeding, that forced evaporation meets the Commission's policy of providing expeditious decontamination
"consistent with ensuring protection of public health and safety and the environment." Indeed, there is a genuine issue of fact concerning whether the no-action
alternative may be obviously superior to forced evaporation. Therefore we conclude that the portion of Contention 2 relating to the no-action alternative must
be litigated. Licensee's motion for summary disposition of Contention 2, to that
extent, is denied.

JI Contention 3

C.
]I

Contention 3 is:

The EIS fails to comply with the requirements of the Nalional Enviroornental Policy Act.
The EIS has not demonstrated that the benefits of the evaporation process will exceed the
costs and risks to the p.lblic. The benefits are unclear whereas the risks include the following:
(; Staff estimates Ibe COlt of construction or new tanks to be SO.1 million. while COlt of tank replacement could be
$1.0 million. Staff considC"ed a IIDnge period or up to 140 yean. however. 10 presumably this high
figure is based em a Itonge period of Ibat lenglh. NUREG-0683. Supp. 2, at 3.33. Table 3_14. Tank replacement
C:OSIl Ihould be much leal for a Itonge period of 30 yean.

al much as
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L The release of radioactivity into the air, where it can mter the food chain, water,
humans, and the entire ecosystem;

b. As much as 88,000 cubic feet of solidified radioactive waste will be created. This
waste must be trucked to a low-level waste disposal lite.

January 5 Order at 10-12.
The supporting documents submitted with ''Licensee's Motion for Summary
Disposition on Alternatives (Contentions I, 2, 3, and 8)" which were listed in
our discussion of Contention 2 are also applicable to Contention 3.
Licensee's statement of material facts as to which it asserts that there are
no issues to be heard sets forth the following statements which appear to be
applicable to Contention 3:
2. Radiological releases from the evaporation method would be well within the limiu
set by the NRC in the TMI-2 Technical Specification and in Appendix I to 10 c.P.R. Part
SO.
3. Licensee estimates that the average radiological exposure to a member of the SOmile radius population from the evaporation proposal will be 0.008 mrem to the toul body,
while the annual background dose is about 300 mrem.
6. In order to dispose of the evaporator bottom waste, a burial volume of approximately
4,425 ft3 is required, and 8 truclc lhipmenu (with a practically zero probability of a traffic
accident or fatality) would be necessary.

15. While the evaporatioo option does not result in the lowest doses to the public, the
doses to the public from all of these options are 10 low IS to be insignificant.

According to the Licensee's affiants the highest average annual doses to the
maximally exposed hypothetical offsite individual are 2.7 millirems to the bone
and 1.25 millirems total body. These dose levels are only 20% of the annual
limit of 15 millirems and 25% of the annual limit of 5 millirems, respectively.
given in 10 C.F.R. Part 50, Appendix I, for exposure from airborne releases.
Joint Affidavit at 13. To estimate the population dose, Licensee's affiants
considered the affected population to be the population surrounding 1MJ-2 out
to a distance of 50 miles, 2.2 million people. The dose pathways included
inhalation; consumption of milk, meat, and vegetables; plume exposure; and
direct dose from ground deposition. Estimated doses were 25 person-rem to
the bone and 18 person-rem total body. Licensee considers these insignificant
compared to the background radiation dose of approximately 300 millirems
received each year by a member of the public.' [d. at 14.

'Staff'. affiant lob. Munam allestCd Ibat whereas NUREG-0683. Supp. 2, used a badcground nmltion dose
of 87 miIlirems per year (mmnIyr). rccem evaluations of background radiation tended to be in the 300-mran/yr
nngc. Munson Affidavit at 4.
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Licensee estimates that the evaporator bottom waste from the evaporation
option will weigh approximately 165 tons. When packed for shipment this
waste will fill approximately 590 55-gallon drums at 560 pounds per drum.
These drums, at 7.5 cubic feet each, represent a burial volume of approximately
4425 cubic feel Based on truck capacity, the total estimated transportation
requirement is eight truck shipments. [d. at 15-16. Assuming the shipments
travel along the least-risk route (in terms of population density) from TMI to
Hanford, Washington, the estimated incident-free population dose from the eight
shipments would be 6.9 person-rem, and the estimated dose to the driver per
shipment is 95 millirems. [d. at 17.
In addition the reprocessing of 31 % of the AGW will produce approximately
forty liners which will require twenty to forty shipments for disposal and require
a disposal volume of 6200 cubic feel The expected dose to each driver would
average approximately 15 millirems per shipment, and the incident-free dose to
the general population is 4.8 person-rem.
The NRC Staff points out that the purpose of the National Environmental
Policy Act is to ensure that agencies of the United States give appropriate
consideration to environmental values in decisionmaking along with economic
and technical considerations. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CLI-77-8, 5 NRC 503, 528 (1977), aff'd sub nom. New
England Coalition on Nuclear Pollution v. NRC, 582 F.2d 87 (1st Cir. 1978). In
Seabrook the Commission adopted the test of "obvious superiority" in assessing
alternatives, on the grounds that the cost/benefit analysis is inherently imprecise,
and while the proposed action will have been intensively studied by the applicant,
the NRC Staff, and the intervenors, the alternatives will not have undergone
a comparable study; consequently more adverse information will have been
developed concerning the proposal than any alternative. [d. at 528-29; Staff
Response at 10-11. The litmus test concerning an adequate consideration of
alternatives which the courts apply is whether the environmental consequences
of each reasonable alternative have been accorded a "hard look." Boston Edison
Co. (pilgrim Nuclear Generating Station, Unit 2), ALAB-479, 7 NRC 774, 779
(1978), citing Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976). Thus, for
example, one must determine whether the alternative of no action was given
a "hard look" and whether no action is "obviously superior" to the proposed
evaporation. Staff Response at 10-11.
In discussing the no-action alternative, Staff explained that because the
AGW contains relatively long-lived radioisotopes such as cesium, strontium,
and carbon, the environmental impacts from disposal after long-term storage
on site would not differ significantly from those impacts identified for nearterm disposal options. liitium is the only isotope that would be significantly
reduced during a prolonged storage period. In addition to providing an analysis
of the change in radioisotopes over a long term, Staff analyzed the financial
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cost of construction of additional tanks to store the AGW. the impact of an
accidental tank rupture. and the impact of ultimately disposing of the water.
This is, according to the Staff, an example of the "hard look" Staff gave to the
alternatives to evaporation, as a result of which the PElS meets the requirements
of NEPA. [d. at 11-12.
Staff argues that the assertion in Contention 3 that the benefits of evaporation
have not been shown to exceed the risks to the public is without legal basis and
mischaracterizes NEPA. NEPA requires an assessment of environmental impacts
and a balancing of environmental costs with the benefit of the action including
technical and economic factors. It does not require a showing that the benefit
to the public of the proposed action exceeds the environmental cost. As stated
in the PElS. there is little difference in the environmental impact of near-term
evaporation or long-term storage with ultimate disposal of the AGW. In addition
the environmental impact from evaporation will be minimal. [d. at 12-13.
The ]I Response sets forth the following statements which are alleged to be
material facts as to which there are no genuine issues to hear with respect to
Contention 3:1
1. NEPA states that "EIS is to provide decision maker with detailed and careful analysis
of relative enviromnental merits and demerits of proposed action." Britt v USA Army Corps
of Engineen 1985 CA 2 NY 769 F 2d 84.
2. NEPA places obligatien en the NRC to provide the public with "informatien;
en environmental impact of proposed project as well as encourage public participatien in
development of that informatien." Trout Unlimited v Morton 1974 CA 9 Idaho F 2d 1276.

3. In order to undentand the benefiu of an action the public must be provided with:
a) a clear statement of the merits of the action
b) a clear statement of the demeriu of the actien.
These provisions are recognized by NEPA u stated above.
4. The NRC has not provided a clear statement of the costs and rislcs of the evaporation
of the AGW. The reasens are u follows:
(i) The efficiency of the evaporator to deccntaminate the water to acceptable environmcntalleveIs and compliance with the Licensee's Tedmica1 Specifications is dependent on a
decontaminatien factor of 1000. (NRC Respcnses to Interrogatories, 2-22-88, Interrogatory
22) (preliminary System Description 2.16.88, PI8 Table 3-2).
(ii) The NRC hu not provided an independent and objective characterization of the
AGW. The NRC analyzed a 4 liter sample drawn from one of the 2S locations for the
storage of the AGW. The tank from which the sample was drawn contains one fiflh of the
total inventory of water. (Letter DJ. Collins to W. Traven, 7-21-88).

8 Statement. 1, 2, and 3 arc legal argument. nther than ltatements
be heard. Therefore we ahall not consider them.
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or genuine issues or material ract which must

(iii) The NRC responded in Interrogatol)' 2,2.22.88 that the sample procedure followed
the procedures oullined in 4212-CHM·3011.0S, Revision 0, S.23.84. The NRC did not
indicate that sampling procedures were in accordanee with AS1M Method 3370, which is a
natiooal standard stipulating procedures for testing nuclear materials.
(iv) The radioisotope most abundant in the water is tritium. However, in procuring and
preparing their sample the NRC did not follow procedures oullined in Procedures 4212-CHM·
3013,81.P S.O, 6.1.7. These are more reeent procedures (10.27.87) for the "Determination of
Tritium by Liquid Scintillation Counting" (document provided in DisCXM:I)'). The difficulties
in acquiring an accurate assessment of tritium coneentration are outlined in the document
referred to in (iv) and also in "A Radiation Mooitoring System for Nuclear Power Planu"
Appendix F (A study undertaken by Dr. Ruth Patrick and associates and funded by the Public
Health Fund and referenced)
(v) Document 4212-CHM.3013,81·P S.O,6.1.7 also outlines the lUlount of sample
required for an accurate count of tritium. The sample analyzed by RESL for NRC was
10 mI, an amount far in exeess of that recommended. (RESL Sample Record Sheet, Serial
II I 4266B)
(vi) The analysis of the PWST 21ample by RESL for the NRC shows major differenees
with the resulu of analysis of the lame sample undertaken by the Licensee. These differenees
are heightened by the fact that the AGW IUIOunU to 2.3 million gallons.
Licensee analysIs

RESL analysIs

J-lCllml

J-lCllml

Co-60

2.8 E·7

3.2 E·7

Cs·137

7.0 E·6

8.0 E-6

Sr·90

S.8 E·S

2.SS E·S

(vii) The analysis of the PWST sample by RESL and the Licensee did not detect C·14.
However, this radioisotope was detected by the Westinghouse analysis. (Harner Affidavit
P. 4) C·14 was found at a concentratioo of 3.0 E-4. This should be compared with NUREG·
0683, Supplement 112, Table 2.2 where the average concentration is 1.0 E-4. C14 was also
found in samples of the reactor coolant (1ro/RMl·l22 "Reactor Coolant System Sample
Resulu, P. 63)
(viii) The NRC assumes that the average concentrations of radionuclides as shown
in Table 2.2, NUREG..()683, Supplement 112 can be reasooably considered a maximum.
(Response to InterrogatOl)' 12,2.22.88) This is an inaccurate assumption. It is upon this
assumption that the NRC bases iu dose calculations to the public.
(ix) The EpicorJSDS processing systems do not provide a uniform concentration
of each radionuclide for each storage location. This is shown clearly "SDS Processing
Batch Data" and "Epicor Processing Summaries" provided in Diseovel)'. furthermore the
EpicorJSDS systems do not have an infinite decontamination factor.
Mr. Hofstetter: That basically sodium borate tends to minimize the infinite DF of
that, (Epicor), that you might get if you were processing out of demineralized water.
(Transcript Citizens AdvisOl)' Panel for the Decontamination of Unit 2. 2.26.87)
(x) The NRC's assumptioo that the average conccntratioo of radionuclides shown in
Table 2.2, NUREG·0683, Supplement 112 is inaccurate. fur example, while the average
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concentration of Tritium in the Table 2.2 is 1.3 E-I, the concentration of tritium in the storage
location, PWST 2, as of 11-07-86 is 2.1 JlCihnL' (Tedmical Specification for Processed
Water Disposa112.2.86. P.43(7.3)
(xi) The total inventory of radionuclides in the AGW has continued to change lince
submittal of the GPU Proposal The passage of time does not mean a reductioo in the source
tenn for the AGW. (Reactor Coolant Sample Results 1PO/I'MI-122 P. 31 which shows the
source term for AGW on 3.7.86 (date sample drawn for GPU Proposal, Table 2-3) and on
days fonowing this sample procutement
Although the radionuclide concentration in Table 2-3 accurately depicts the total radioactivity in the AGW the specific source locatioo for this inventory at a particular point in
time is dependent on plant operatioos and does not alter the actual source tenn. (Licensee
Response to Interrogatories, 3.30.88 ##10)
Since the EpicorlSDS do not provide unifonn concentrations of radioouc1ides in each source,
this is not an aCcurate statemenL furthennore, as will be shown in discussioo of Contention
4 and 6, the efficiency of these two processing systems is not guaranteed as the chemistry
of the water changes.
(xii) The changing source tenn of the AGW is particularly relevant to tritium. The
data upon which the NRC relied to calculate the source tenn of tritium WlS PElS, March
1981, RESL sample analysis of a 4 liter sample and data from the Licensee. (NRC
Interrogatory Response 13, 222.88) The IOUrce term data upon which the Licensee relied
to make calculations for tritium include PElS, 1981, EGG-PB~798 (3161 and 4231 Curies
respectively) (Licensee'. Response to Interrogatory ZT, 2.19.88) GPU ProposalJu1y 1986,
P. 10) They also used sample analysis. (Hamer Mfidavit, Cootentioo 5d) Nevertheless,
a document provided as a reference to NUREG-0683, Supplement 3, shows that the core
inventory of tritium at the time of the accident WlS 8,794 curies. (IPO/I'MI-043 Rev. 6,
1986 "Radioactive Waste Management Summary Reviewj Since tritium is both a fission
product and an activation productioo and because the fuel rods ruptured during the accident
releasing the tritium, and because such a large percentage of the tritium is created in the
coolant, the source term for tritium in the AGW has not been conclusively addressed. (Wash
1250, Wash. DC U.S.A.E.C. (1968)
(xiii) The .ource tenns of the AGW is even more relevant in light of the ract that
the water going into the evaporator in Batch Cycle would deviate even more from the
concentrations listed in Table 2.2 NUREG-0683. (System Description P. 21) (Licensee
Response, Interrogatory 18, 3.30.88) All of the above demonstrate that the NRC has based
dose calcu1atioos on inadequate data. This is supported by the accompanying affidavits.
5. EPA letter at A.51, NUREG-0683, Supplement ##2 recanmended that the NRC
revise Appendix B 10 that a lay person might readily undentand how the calculations for

'By letter 10 Ihe Baud dated July 20, 1988, counsel for GPU Nuclear adviaed that whilo tho 2.1 JlCi/ml value
reported hero by n was obtained fran a GPU Nuclear document providod durlng cIiacovay, that valuo hu been
determined 10 be a typoCrIphicaI error. In an affidavit ac:campmying OPU'a letter. affiant Hamer atu:atcd that tho
actual. dall for thoaample &how a tritium concentration m 0.23 J1CiIml. In • July 28, 1988 "SVA/fMIA Rcaponsc
10 Lic:enloo'a Notification of Typographical Error in Bid ProcumnCl1t DoaunCl1t" tho n cha11cnao tho proposed
change in c:onccn!ration of tritium, on tho amunda that an entry of 2.1 JlCi/ml which &hould have read 0.23 E-I
JlCi/ml is n« a believable "typographical error." They IfiUO that this Iaauo ahould be liIiaated at Ihe AdjudicalOry
Hearing. We agree that. IlIf'ficiCl1t exp1anation for tho "typographical error" hu n« been advanced by GPU and
that an issuo of this nature ahouid not be decided at tho aummuy cIiIposition .lIac of the proc:eeding.
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dose were made. Such an undemanding is essential in evaluating the merits and demerits of
any actiat which serves to impact an individual. The NRC did not revise Appendix B (now
C) in the final draft.
6. The volume of radioactive waste created by the evaporation method is nnclear. If
the evaporator is used to decontaminate the water, the amount of waste created by that
method needs to be compared with that created by the EpicorJSDS. This amount needs to
be specified. (licensee Response to Interrogatory 1118, 330.88)
7.10 There is no basis provided for C1assificatiat of the waste from the evaporator.
The evaporator bottoms will contain those radionuclides and other chemicals not rdeased
through the vaporizer. The NRC did not include all radioisotopes in the characterization of
the water. Examples are:
Actinium-227
Americium-242
Californium-249, 250, 252
Curium-243, 244, 245, 246
Neptunium-237
Protactinium-231
Plutonium-242
Thorium-228, 230
Uranium-232
8. The NRC failed to calculate the cumulative risk of the evaporation proposal and
oc.her enviratmenta1 sources of risk for the public within a SO mile radius of the TMI lite.
(Response to Interrogatory 8, 2.22.88) This is required by NEPA. This information would
assist in an informed decisim by the public m the evaporatim proposal.
9. The NRC did not undertake its own analysis of the microorganisms in the AGW.
(NRC Respmse to Interrogatory 7, 2.22.88) This response indicates that water boiling at
212DF would kill the microorganisms. However, the evaporator win operate at a temperature
of 131°F. (System Description 2.16.88) A quantity of the microorganisms will be Ca'ltained
in the water droplets to be rdeased to the environmenL (NRC Respatse to Interrogatory
7(e) 2.22.88) Their rdease must be evaluated because of possible pathogen problems and
the presence of those materials which would result from virus organisms. Furthermore,
because of !he ability to plug columns, !hey may affect !he efficiency of EpicorJSDS and !he
evaporator. (NRC Response to Interrogatory 7(g) 2.22.88)
10. The NRC assumed that the dose from the transuranics would be delivered by
!he lower level of detecubility (all of which are not included - see If7) NUREG-0683,
Supplement 112 P. 2.4: 2.2) Since !he transuranics are in 25 storage locatiats it is incorrect
to assume that the total inventory of the transuranics is at !he lower level of delectability.

11. The NRC Assumes that there are biological mechanisms that can repair damage
caused by radiation at low doses. (NUREG-0683, Supplement 112 P. 5.4: 5.2). This is
not a fact but rather an opinion shared by some and not all The public in making !heir
determinatiat of the benefits and risks must be made aware of !he difference of opinion
surrounding this issue. Especially when one Catsiders the paucity of data m people who

n',

lOIn
Response at p. IS, this statement,..1S zmmbered 6, following statement 6 on p. 14. Statement 7 .....
lsbeled "Deleted." We have usigned the rmrnbc:r 7 to the Statement zmmbered 6 at p. IS of n', Response.
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have experienced prolonged impact from source. of low level. of radiation. The American
Physical Society state••
Among the harmful biological impacts that may occur as a result of even low level
exposures are neoplastic (carcinogenic) and hereditary (mutagenic) effects. (Review
of Modem Physics. Vol. 57(3), Part 2, 7/85)
12. The NRC misled the public by making the AGW seem innocuous. Their calaJlations
of the dose to the public by drinking the water had many flaws. (NUREG-0683, Supplement
##2 P. 2.4)

13. In calculating the dose to the public from evaporation. the NRC ignored the more
recent findings about dose and risk derived from data en the victims of Hiroshima and
Nagasaki. They used models which tend to underestimate the risk to the public. (Affidavit
of Dr. K.Z. Morgan. ExJu"bit A)
14. The .afety of the evaporator for the worken has not been analyzed. (NRC Response
to Interrogatory 33, 2.22.88) The dose to the population of a leakage of me of the .torage
tanks, which is considered to be bounding for any accidents involving the worken, appean
to be inadequate in light of the fact that evaporators are prone to hose ruptures and pump
failure. (A discussion of evaporaton and their deficiencies is found in NUREG-OS91)

n's Response advances a number of statements of material facts which raise
genuine issues to be heard. To begin with, Statements 4 (ii), (iii), (iv), (vi),
(vii), (viii), (x), (xii), and (xiii) cite material facts that suggest that there is
a basis for the allegation that the NRC may not have accurately characterized
the AGW with respect to radioisotope content. Therefore its assumption that
dose calculations can be based on the average concentrations of radionuclides
given in Table 2.2 of NUREG-0683, Supp. 2. may be invalid. The facts that
we consider relevant genuine issues are the following: Statement (ii) that the
NRC analyzed a single 4-Iiter sample drawn from only one of 25 locations
of the storage of the AGW, which is an inadequate sampling of the AGW;lI
Statements (ii) and (iii) that the NRC sampling procedure followed procedures
outlined in 4212-CHM-3011.0S, Rev. 0 (5/23184), whereas updated procedures
for sampling tritium. in particular. are set forth in 4212-CHM-3013. 81-P 5.0.
6.1.7 (10/27187); Statements (vi) and (vii) that the analyses of the PWST 2
samples by the RESL for the NRC and by Licensee gave differing results
for Co-60. Cs-137. and Sr-90. and neither detected C-14 whereas an analysis
by Westinghouse found C-14 at a concentration of 3.0 E-4. greater than the
average concentration listed in Table 2.2 of NUREG-0683. Supp. 2 by a factor
of 3; Statement (viii) declares that the NRC assumes that the concentrations
of radionuclides as shown in Table 2.2. NUREG-0683. Supplement #2 can
reasonably be considered a maximum and upon this assumption based its dose
11 Indeed, in NUREG-0683, supp. 2. It p. A:J2 then: is I table taken from I 1986 OPU Rrport which lists 2S
.ources of waste water in IIOrIge It TMI wiIh the total ndioactivity in each. The concentnticn tritium in !he
different 'cxm:cI WII hi&hly variable.

or
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calculations to the public. but n contend this assumption is invalid on the basis
of facts set forth. infra, in other statements; Statement (x) and n.3 which indicate
that the average tritium concentration presented in Table 2.2 of NUREG-0683.
Supp. 2. is 0.13 microcuries per milliliter {J.1Ci/mI). whereas the actual data
show a tritium concentration of 0.23 J.lCi/mI; Statement (xii) indicating that the
NRC relied on an RESL sample analysis which gave 3161 Curies while licensee
relied on data from PElS. 1981. EGG-PBS-6798 to get 4231 Curies, whereas
TPO/I'MI-043 Rev. 6 (1986) shows that the cover inventory of tritium at the time
of the accident was 8794 Curies, which together show that no conclusion can
be drawn with respect to the tritium source term; Statement (xiii) that the NRC
has based its dose calculations on inadequate data because of the foregoing facts
plus the fact that water going into the evaporator in Batch Cycle will deviate
from the concentrations listed in Table 2.2 of NUREG-0683. Supp. 2.
Therefore there is a genuine issue of fact that the PElS has not adequately
demonstrated the comparative costs and risks of evaporation of the AGW because the NRC's assumptions with regard to the concentrations of radionuclides
in the AGW may be invalid. The facts presented in Statements 4 (ii), (iii), (iv),
(vi), (vii), (viii), (x), (xii), and (xiii) may be litigated.
We do not find that Statements 4 (i), (v), (ix), and (xi) warrant being litigated.
Statement 4 (i) challenges nothing. Statement 4 (v) alleges that sample of water
analyzed by RESL was larger than that recommended by 4212-CHM-3013,81P 5.0,6.1.7, which seems to us to err on the conservative side. Statement 4
(ix) alleges that the Epicor/SDA processing systems do not have an infinite
decontamination factor (which is certainly not surprising) but fails to indicate the
significance of this fact Statement 4 (xi) alleges that the passage of time does
not mean a reduction in the source term for the AGW. and quotes licensee's
response to an interrogatory in which licensee acknowledges that the inventory
at a specific source location depends on operations (as AGW is moved from
one storage site to another, etc.) but does not alter the actual source term. No
significant litigable issue is raised by this statement
Statement 7 alleges that there is no basis for characterizing the bottom wastes
from the evaporator, which will contain those radionuclides and chemicals not
released through the vaporizer, because the NRC did not include all of the
radioisotopes present in the AGW in its characterization of the water. Examples
of radioisotopes which were omitted are:
Actinium-227
Americium-242
Californium-249, 250, 252
Curium-243, 244, 245, 246
Neptunium-237
Protactinium-231
Plutonium-242
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Thorium-228, 230
Uranium-232.
Licensee's affiant Hamer, however, attested that in addition to having Westinghouse perform an analysis AGW on samples taken under strict procedural
controls in 1985, GPUN undertook a review of radionuclides potentially present
in the water and developed a list of radionuclides that might be present. This list
included radionuclides that comprised greater than 0.1 % of the core transuranic
inventory. GPUN used the actual measured activities for detected radionuclides
or, for radionuclides that might be present but had not been detected, GPUN
used the lower level of detectability. Harner also attested that the transuranics
not listed, which include most of those above (the Westinghouse analysis detected curium-243/244), were not determined to be in the water because they
are not produced by a reactor to an appreciable extent. We find, therefore, that
Statement 7 fails to raise a genuine issue of fact.
Statement 9 indicates that the NRC did not undertake its own analysis of the
microorganisms in the AGW and, in its response to an interrogatory regarding
this matter, stated that water boiling at 212°F would kill the microorganisms. ]I
point out, however, that according to the System Description of the evaporator,
it will operate at a temperature of 131OP. ]I allege that their release must be
evaluated because of possible pathogenic organisms that might be present in the
AGW. Moreover, because they could plug columns, the microorganisms could
affect the efficiency of the Epicor/SDS and the evaporator. The evaluation of
microorganisms in the AGW is a genuine issue which must be heard.
Statement 10 says that the NRC assumed that the dose from transuranics in the
AGW would result from the lower level of detectability and suggests that because
the transuranics are in twenty-five storage locations, it is incorrect to assume that
the total inventory of transuranics is at the lower level of detectability. As we
found in our consideration, supra, of Statement 7, affiant Harner attested that
GPUN, in developing a list of radionuclides in the AGW, used the measured
activities for detected transuranics and the lower level of detectability for the
other transuranics that might be present but were not detected. Thus Licensee has
adequately accounted for transuranics in the AGW and it is of no consequence
that Staff assumed all transuranics to be at the lower level of detectability. Thus
Statement 10 does not raise a genuine issue of fact.
Finally, Statement 13 alleges that in calculating the dose to the public from
evaporation of the AGW, the NRC used outdated models that underestimate the
risk to the public and ignored the recent findings on dose and risk resulting
from the reanalysis of the data on the victims of Hiroshima and Nagasaki. This
matter is a genuine and important issue that must be heard.
The remaining statements of material fact with respect to Contention 3 fail to
raise genuine issues to be heard. Those include Statements I, 2, 3, those parts
of 4 already listed, 5, 6, 8, 10, 11, 12, and 14. Statement 5 alleges that EPA
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recommended that the NRC edit Appendix B to NUREG-0683, Supp. 2. but the
NRC did not do so; the fact that the NRC did not take the EPA's advice in this
regard does not mise a litigable issue. Statement 6 alleges that the volume of
waste from evaporation is unclear, and states that the amount of waste created by
evaporation "needs to be compared with that created by the Epicor/SDS system."
In fact. that waste from the evaporator bottoms is estimated to have a volume of
4425 cubic feel Munson Affidavit at 5-6. n provide no reason as to why the
evaporator waste needs to be compared to the Epicor/SDA waste. Statement 8
alleges that the NRC failed to calculate the cumulative risk of the evaporation
proposal and other environmental sources of risk to the public within a SO-mile
radius of the TMI site. In fact, the collective SO-year dose commitment to the
people within a SO-mile radius is estimated in NUREG-0683, Supp. 2, at 3.7,
§ 3.1.1.2. n failed to specify the "other environmental sources of risk" that they
think Staff should have taken into account; hence we find no genuine issue has
been mised by Statement 8. Statement 10 faults the Staff for assuming that
transuranics in the AGW were present at lower levels of detectability. Licensee,
however, listed all transuranics that might be in the AGW. using Westinghouse's
measured levels of those detected and the lower level of detectability for those
not detected. Statement 11 alleges that the NRC Staff "assumes that there
are biological mechanisms that can repair damage caused by radiation at low
doses." In the section of NUREG-0683, Supp. 2, cited by the n, the Staff says
that ''there may be biological mechanisms that can repair damage caused by
radiation at low doses and/or dose rates" (emphasis added). Clearly Staff did
not assume that such mechanisms exist and acknowledged the uncertainty about
the matter. Thus we find that Statement 11 fails to raise a genuine issue to be
litigated. Statement 12 alleges that the Staff misled the public by making the
AGW seem innocuous and that Staff's calculations of the dose to the public
from drinking water had many flaws. n fail to specify what any of the alleged
flaws might be, however. Therefore we find that Statement 12 fails to mise a
genuine issue of facl Statement 14 alleges that the Staff has not analyzed the
safety of the evaporator for the workers and criticizes Staff's assumption that
leakage of AGW from a storage tank would be a bounding accident for the
workers because of the possibility that a hose might rupture or a pump fail on
the evaporator. However, either of these two events would be unlikely to release
as much AGW as would be released by a tank rupture. Consequently we find
that no genuine issue has been raised by Statement 14.
Licensee's motion for summary dispOSition is granted with respect to the
matters contained in Statements I, 2, 3, parts of 4 listed above,S, 6, 8, 11,
12. and 14 and is denied with respect to the matters dealt with in the other
statements as indicated above.
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D.

Contention 4
Contention 4 is as follows:
b) Sufficient evidence has not been provided to ensure that the evaporator can filter out
transuranics, other radionuclides as well as chemicals to praect the public health and safety.
c) the monitoring and safety systems have not been shown to provide the safeguards
needed to protect the public health and safety.

d) It has not been demonstrated that the evaporator influent can be varied from processing
3 gallons per minute to 20 gallons per minute without jeopardizing the public health and
safety.

In support of its Motion for Summary Disposition the Licensee presented the
Affidavit of David R. Buchanan, Manager, Recovery Engineering, Three Mile
Island. We find that he is qualified to testify on the matters discussed in his
affidavit.
The Stafr submitted no material facts as to which there is no issue to
be heard, but supported the Licensee's Statement of Material Facts by the
Affidavit of Linda F. Munson, formerly a Senior Research Scientist with Battelle
Pacific Northwest Laboratories and presently President. Evergreen Innovations,
Richland, Washington. We find Ms. Munson to be qualified to testify on the
matters contained in her affidavit
The Licensee's statement of material facts as to which there is no genuine
issue to be heard based on the Buchanan Mfidavit is as follows:
1. The AGW disposal system proposed includes I dual closcd-cycle evaporator system
and an electric-powered vaporizer designed to raise the evaporator distiIIate temperature and
to release the resuItant Iteam to the atmosphere via a flash tank and exhaust stack.
2. The main evaporator is a vapor recompression type unit with the designed flexibility
to be configured as a spraying film or climbing film evaporator.
3. Prior to processing in the disposal system, the AGW will be Indlor will have been
pretreated by other systems to whatever extent is necessary to be at or below the levels of
radionuclide concentrations identified as influent criteria for the evaporator disposal system.
4. The carry-over fraction for this disposal system is expected to be 0.1 % or less (a
decontamination factor of at least 1,000), based upon routine performance experience with
typical and limilar evaporator systems.

S. Conductivity moniton will be provided at the main evaporator feed, the evaporator
effluent (distillate) and the vaporizer influenL
6. Five lample point stations will be provided for the extraction of process fluids for
radiochemical analysis.
7. The vaporizer section of the system. which releases the vaporizer distiIIate into
the atmosphere, will be monitored Ind controlled by a gamma radiation detector, with
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predetermined let points based on insuring the TMI-2 Technical Speeificatim instantaneous
release limit will not be exceeded.
8. Measurement of Ct-137 by the in-line radiatim detector provides a bounding
detenninatim of compliance with Technical Specification limits. Therefore, it is not
necessary to measure tritium and strontium at the release.

9. Tritium and the beta-emitting isotopes will be determined by sampling and radioanalytical methods.
10. The in-line radiation detector will sound an audible alarm and terminate atmospheric
release if its letpoint is reached.

11. The instrumentation and lafety systems, along with the process control plan, will
assure that radiological releases do not exceed those estimated by the NRC Staff in PEIS
Supp. No. 2.
12. The disposal system is designed to operate at an evaporator feed rate of 5 gallons
per minute, and by design that feed rate cannot be exceeded.

Joint Intervenors (II) submitted sevenu statements supporting their argument
that there are material facts in Contention 4 that should be litigated. We discuss
them, seriatim, below.
1. Those issues identified in "Contention 3" P 10-17 concerning the inadequacy of
the data related to the characterizatim of the water are also relevant to this response for
Contention 4 because the chemistty of the water may affect the efficiency of the evaporator.

The Contention 3 issues are discussed in the Board's consideration of
Contention 3. Our decisions on those statements will not be repeated here.
2. A decmtamination factor of 1000 has been assumed by rhe NRC and rhe Licensee.
This factor is based on the premise that this water resembles the water for which a
decontaminatim factor of 1000 might be expected. However, this water has a different
characterization because of the addition of certain chemicals, notably Triton X. This detergent
would affect rhe efficiency of rhe evaporator to decontaminate the water.
(Licensee's Response Interrogatory S 522.19.88)
(Licensee's Response Interrogatory 6,3.30.88)
(Affidavit, Louis Kosarelc, Exhibit C)
3. If the decmtamination factor of 1000 is not achieved the effluent from the vaporizer
may exceed rhe Maximum Permissible Concentration for releases into rhe air. The health of
rhe public will be jeopardized.

The two Licensee discovery responses state that Triton-X was added to the
AGW. The Kosarek Affidavit contained remarks about the effect of Triton-X on
12Those IUteme:nllaubmitled by n which pertain 10 the chemical effects of. the AGW on the cvaporalOr.ystem
are cIiseuaed in Contcntim <Ib in part I!Id 6.
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the operation of the evaporator system. However, he presents little information
on the effects of detergent concentration on the evaporator, and we therefore
are left principally with the fact that there are 350 gallons of Triton-X in the
system.13
n's concern in
2 and 3 is the statement that the OF of the evaporator
is expected to be 1000, that because of the effect of the Triton-X it will fall
below that, and that the public health will therefore be jeopardized. However,
the vaporizer will not be operated at all until after it has been determined by
physical analysis that the influent to the vaporizer meets the appropriate criteria
so that release to the atmosphere will be acceptable. Buchanan Affidavit, f 21,
at 8. We therefore find that no litigable issue exists here.

n

4. The evaporatiat has no effect on the concentratiat of tritium in Ihe efftuent. If Ihe
water contains. concentration of 2.1 J.LCi/ml (Tedmica1 Specifications for Processed Water
Disposal P43 (7.3) Ihe Licensee will exceed iu permissible continuous release rates which
is S70 Ci/sec (release limit of 3 gal/min. (GPU Proposal 1986 P.4I)

The thrust of Statement 4 hinges upon the concentration of Tritium in the
influent to the evaporator. The value of 2.1 J.lCi/ml cited by n would exceed
the permissible limits of release of gaseous effluents for TMI-2.
Licensee's letter to the Board, dated July 20, 1988, transmitted an affidavit
of Kerry L. Harner, dated July 19, 1988, which explains that the value in n's
statement was a typographical error, and that a review of the actual analysis
showed that it should have been 2.3 E-l, which is within allowable limits.
On August 10, 1988, the Board received "SVA/TMIA Response to Licensee's
Notification of Typographical Error in Bid Procurement Document" dated July
28, 1988. In this document JI challenges Licensee's statement on a number of
bases. We have looked at all the analysis numbers that have been provided to
us, and it does appear that the higher value is an anomaly. However, it is our
view that we do not have sufficient evidence in the record to rule for or against
either party at the summary disposition stage of the proceeding. We therefore
admit n's Statement 4 insofar as the true value of the Tritium concentration in
Processed Water Storage Tank #2 is concerned.
Sa. The Licensee lUtes Ihat the allowable gaseous rate was calculated assuming that
CX1ly tritium would be released as a vapor. (Licensee'l Response Interrogatory 213.30.88)
Radiatuclides which may also escape include 1-129 (Nureg 0683, Supplement 112 P 3.9,
{3.1.2)

13 We Dote that the avense amCllDt or TrlIa1-X (350 galIOIIS) in the total AGW tn be UQtcd (2.3 million galI<m)
is 0.00015 of the total, • very dilntc IOlution.
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esln and esl34 may also escape in the vapor as they are both IOluble in water and scmewlw
volatile.
K·8S which was present in the wiler, but not listed a. a characteristic of the water by either
the NRC or GPU, CXlUld escape as a gas.
Carbon 14 CXlUld escape as a gas.

The Ucensee claims thll there is evidence at PWRs thll
None of the Carbon 14 released was associated with COl'
(Licensee response Interrogatory 14,3.30.88)
This is contradicted by the following observation,
Carbon 14 is not measured routinely in the sampling and analysis programs of most
nuclear power plants in the United Stiles, but several. independent measurement projects
have made estimates of the activities released annually. • • • the cooclosioo of that
research (Kunz 1985) is thll both PWRs and BWRs release in gaseous efftoents
approximately 10 Curies of Catbon 14 per 1000 MWe.yr of routine operation.

Appendix A;P A-47 "A Radiatioo Monitoring System for Nuclear Power Plants"
(funded by the Public Health Fund and undertaken by Dr. Ruth Patrick and Assoc.)

n's response is difficult for us to follow. In any event, we will separate the
somewhat lengthy statement into manageable parts in our discussions.
In n's first statement, the observation is made that the Licensee calculated the
allowable release rote of gases considering only tritium. That is true. Licensee
considered other radionuclides that would be released as particulates, which are
calculated differently. Licensee's Discovery Response 2 at 2-4, 3/30/88. We
find no litigable matter here, nor does n explicitly propose one.
n's second statement observes that 1-129 may also escape in the vaporizer
effluent. However, assuming this to be true, the amount of 1-129 in the AGW
is below the detectable limit, which leads us to believe that it will have no
significant impact on health and safety or the environment. See NUREG-0683,
Supp. No.2, Table 2.2, at 2.3. We find no litigable matter here.
n's next two sentences concern the possible escape of Cs-137, CS-134, and K85. No authority was cited for these statements, and the Board cannot adequately
evaluate these unsupported statements. We therefore find no basis for litigation
here.14
n's final statement concerns the release of C-14 in the form of COl' In
support of their statement they quote a part from a document that is pmported
to be a study funded by an organization called the "Public Health Fund" and
performed by a Dr. Ruth Patrick and Associates. We have not been given enough

14 We do nole, however, that Liccnscc has taken noW:c
the Vlporizcr. Hamer Affidavit,
33, at 8, 12.

,,22.

or the presence or C.·I37 and C.·I34 in the influent to

205

information to be able to determine whether this is an acceptable reference. The
quoted research "Kunz 1985" is not known to us, and we have no knowledge of
where or if it was published. However, assuming, for the purpose of argument,
that there is some technical backing of the Kunz gaseous release figure of 10
curies of Carbon-14 per 1000 megawatt-years of operation, we note that the
TMI-2 system was only at high power for approximately 3 calendar months, with
numerous shutdowns because of operational difficulties. Any cq~ in the offgas
releases was vented continuously during this period of time, which would leave
only a small amount in the system at the time of shutdown. Furthermore, we
accept Licensee's uncontradicted assertion that the concentration of Carbon-14 in
the storage tanks would not be significantly greater than the naturally occurring
Carbon-14 in the atmosphere, since the tanks are vented to the atmosphere.
Licensee's Answers to SVIA/I'MIA's Second Set of Interrogatories, Int. 14 at
13, 3/30/88. We find no fact herein to litigate.
6. If more than ooe gas is released by evaporation, then the MPC for tritium as listed in
10 c.P.R 20, App B, Table ii, Column 1 (2)<10"7) and used in ca1cu1atioos by the Licensee
must be differenL (10 c.P.R. 20 App B, footnotes.)

This is a true statement. However, the only gas expected to be released in any
significant quantity is tritium. Licensee's Discovery Response 2 at 2-4,3/30/88.
We have no reason to disagree with the Licensee's calculation methods, and
find no material fact that needs to be litigated in n's statement.
14. The vaporizer section of the system will be mooitered and controlled by a gamma
radiatioo detector. More than 50% of the releases from the vaporizer are beta eminen. Cs137 is a gamma emitter. It will be used for calibrations and alarm set.point determination
(Buchanan Affidavit). This type of monitoring assumes a constant relatiooship between Cs137 and Sr-90 or H-3. This assumption may be inaccurate for the AGW. The Licensee
had been found to maintain a policy to systematically falsify critica1lafety data and destroy
documents for mooths leading to the 1979 accidenL (2184) The Licensee has more recently
been found to mismanage waste (10-23-87) (3-11-88). These facts put more emphasis on
not just the ability of the monitoring and safety systems to work, but also the ability of the
Licensee to perform its work properly.

Before any batch of AGW is processed in the evaporator it will be subjected
to radiochemical analysis, which will establish the Tritium level and the Cs-137
to Sr-90 ratio. From this, the Sr-90 activity level of the influent to the vaporizer
can be inferred by measuring o~ly the gamma radiation level from Cs-137. Thus,
all three of the principal radioactive components is known. Further measures
are made by the conductivity monitor, to protect against unexpected deviation
in the composition of the influent. Harner Affidavit, ,,37, 39, at 13, 14. See
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Harner Affidavit, '40, at 14, 15. We find no material fact herein that should be
litigated.u
16. It is well documented in Appendix A and F, "A Radiation Monitoring System for
Nuclear Power Planu" that monitoring of radionuclides is an extremely difficult task and
one which is fraught with erron,us In Hamer Affidavit for Contention 5d, it is stated that
The nuclear process involved in a reactor produces predictable fission products,
activation producU, and transuranics, and the rates of decay, and decay producU are also
known. Thus the isotopic inventory can be calculated; and radionuclide constituents
of any significance and their relative abundance can be determined. (p.S)
This is not entirely accurate in light of the fact that a variety of models may be used in
calculations, and the calculations are only as good as the input of data. furthennore, the
accident at TMI created a scenario not experienced before and during which the fission
producU and activation products were distributed throughout Unit 2 by way of the atmosphere
and the water. This is well documented in the research of the accident. (irus discussion is
relevant to Contentions 3 &. 5)

The Hamer statement is true, insofar as the fission process is concerned.
Measurements are, of course, subject to error depending upon the accuracy of
the input data. The context in which the Hamer statement was made was that
of being able to determine if any gross errors would be made in their proposed
radiochemical analyses to determine the evaporator and vaporizer influents. The
results of the calculations, radiochemical analysis of the contents of four storage
tanks by Westinghouse and identical samples from the processed water storage
tank by GPUN and RESL Laboratories agreed within acceptable limits. Hamer
Affidavit (Contention Sd), ,,4-12, at 3-9, We therefore agree that there is a
reasonable expectation that the radiochemical analysis proposed by GPUN will
be adequate for the purpose intended. We find no issue of material fact in n's
statemenL

Conclusion
The Board finds no merit in n's responses to Licensee's Motion for Summary
Disposition of Contention 4b in part, 4c, and 4d, except Statement 4, as described
herein. The Motion is therefore granted in part and denied in part.

15 1be Board'i jurisdiction is to determine whelher the proposed Iyllem can work to ensure lhat there is no undue
rl.U to the health and ..rely or the public. A. to the question or whether the IY'tem will be cpc:nted in loch
manner I I to achieve this aoat. _ muat depend upon the Ucensee and ill employea. The Ucenae to cpc:nte is
not at isaue.
16 We reiterate our objoctiOlU to the UIO of this citation. Su n'l , Sa, lupra.
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E.

JI Contention Sd

n Contention Sd is:
[Licensee and the NRC Staff] have underestimated the effects of tritium and alpha emitting
radiamclides on human beings. The alpha emitten IUCh as plutooium 238 and other
transuranic elements which are present in the water were virtually ignored in the 1987 ms.
They were not examined for their chemical and biological characteristics in spite of their
well·known toxicity.

The following supporting documents were submitted with "Licensee's Motion
for Summary Disposition of Contention Sd":
1. "Licensee's Memorandum of Law in Support of Motions for Summary Disposition," dated May 9, 1988;
2. "Licensee's Statement of Material Facts as to Which There Is No
Genuine Issue to Be Heard (Contention Sd)";
3. "Affidavit of Kerry L. Harner (Contention 5d)," the TMI-2 Radiological Chemistry Manager, and his professional qualifications;
4. "Affidavit of Dr. Gary G. Baker (Contention Sd)," GPU's Manager
of Environmental Controls, and his professional qualifications; and
5. "Mfidavit of Dr. Hans Behling (Contention Sd)," GPU's Manager
of Radiological Health at Three Mile Island, and his professional
qualifications.
We are satisfied that Mr. Harner, Dr. Baker, and Dr. Behling are qualified
to attest to the matters in their respective affidavits. Licensee's Statement of
Material Facts, based on the three affidavits, sets forth the following facts as to
which it asserts that there are no genuine issues to be heard:
1. Both Licensee and the NRC (through the U.s. Department of Energy's Radiological
and Environmental Sciences Laboratory) have analyzed processed accident generated water
to determine its radiamclide constiwents, including alpha emitten such as transuranics.
2. Licensee has also performed a tedmical evaluation of accident generated water
and, using the ORIGEN Code, has calculated the radionuclides (including tritium and alpha
emitten such as transuranics) of any significance potentially present in the water.

3. There are transuranics on the Periodic Table other than those identified as present
in the accident generated water, since not every transuranic is produced by a reactor to an
appreciable eXlenL

4. Licensee has calculated individual and population doses due to evaporation using
the Meteorological Information and Dose Assessment System (MIDAS), • code which has
been approved by the NRC and which is based on methodology in the NRC's Regulatory
Guides 1.109 and 1.111.

S. Licensee calculates that the dose to the maximally exposed individual frem evaporation is 2.0 mrcm to the total body and 3.6 mrcm to the bone; and of these doses, 1.4 mrcm
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to the total body i. attributable to tritium, and essentially all of the 3.6 mrem to the bone is
attributable to Sr-90.
6. Licensee has assessed the c:mtneutim d uranium. and trmSUJ'lDics identified as
potentially present in evaporator efOuent and has determined that nme c:mtn1lute even as
much as 1% d the dose attneutable to strontium.
7. The NRC has independently calaJlated doses to the maximally exposed individual
and to the population fran evaporation, IIId has assumed for purposes of these calaJlatims
that uraniums IIId transuranics are present 11 the lower limit d detection.
8. The NRC calaJlates that the maximally exposed individual will receive 0.7 mrem
to the total body; 0.8 mrem to the bene, and 4 mrem to the thyroid.
9. Tritium has hem extensively studied, is the subject of the National Council on
Radiation Protection and Measurements (NCU') Report No. 62 and NCU' Report No. 63,
and is addressed in the 1980 Report of the Natima! Academy d Science'. Committee on
the Biological Effects of Ionizing Radiation (BEIR Ill).
10. Based on many studies of tritium, the NCU' has stated that:
-. • • it i. reasonably conservative to assume, for the purpose of practical hazards
considerations, that there is no .ignificant trmsmutation effect for tritium incorporated
in DNA, and that me may estimate hazards solely on the basis of absotbed beta
dose. • •• There is, 11 present no reason to consider the RBE for chromosome
aberratim productim by beta rays from incorporated tritium to be different from one."
(NCU' Report No. 63)
11. Applying the conservative risk estimators from the BEIR m Report to the population
dose calcull1ed by Licensee and to the population dose calaJlated by the NRC, the risk from
ewporation of a .ingle fatal cancer among the 2.2 mffiim people residing within SO miles
of TMI ranges fran 0.0003 to 0.005.
12. The risk of a genetic effect or fetal injury is considerably smaller.
13. The contribution to risk from tranlUrarucs, due either to chemical toxicity or to
radiOlOxicity, is inconsequential.
14. Thus, tritium and alpha emitten such as trlllsuraniCS have hem fully evaluated in
cmnection with the proposed evaporatim d accident generated wiler.

The NRC Staff in its June 23, 1988 response to Licensee's motion for
summary disposition (Staff Response) supported the motion with respect to all
the contentions, including Contention Sd. In support of its response, the Staff
appended the "Affidavit of Linda Munson," President of Evergreen Innovations,
Inc., and consultant in health physics and radioactive waste management to the
Electric Power Research Institute (EPRI). Prior to January 1988, Ms. Munson
was Senior Research Scientist, Project Manager, and Associate Section Manager
of the Dosimetry Technology Section of Battelle, Pacific Northwest Laboratories.
While in that position she managed a project to assist the NRC in its regulation
of the cleanup of TMI-2. She was also project manager and an author of the
Draft and Final Supplements Nos. 1 and 2 to the PElS governing cleanup of
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the TMI-2 reactor•. We are satisfied that Ms. Munson is qualified to attest to the
matters set forth in her affidaviL
Staff points out that Table 2.2 in NUREG-0638, Supp. 2, lists three uranium
isotopes and six transuranics; the transuranics were conservatively assumed to
be present in the AGW, even though their concentrations were below detectable
levels. The health effect for the general population from evaporation of the
AGW was calculated by Staff to be a 4 in 10,000 chance of a single fatal cancer
and 2 chances in 1000 of a single genetic disorder. Munson Affidavit, 38, 39;
NUREG-0683, Supp. 2, at 5.6. Staff states that its estimates are substantiated
by a srudy of the effect of the tritium releases performed by the National
Council on Radiation Protection and Measurements (NCRP). Staff Response at
15; NUREG-0683, Supp. 2, at A.13-A.23. The NCRP estimated in that report
that the release of tritium to the atmosphere will result in a lifetime cancer
plus severe genetic risk to the most highly exposed hypothetical individual of
approximately 1 chance in 10 million. NUREG-0683, Supp. 2, at A.20. The
report contains a caveat with respect to its risk estimates, however, by stating
that the risk values reflect current estimates of the International Commission on
Radiological Protection (lCRP) published in 1977; the risk values do not account
for potential changes that may result from the reevaluation of the ] apanese atomic
bomb survivor data, nor do they account for the fact that the quality factor of 1
for tritium beta radiation is under reviewP Ibid.
Thus the NRC Staff disagrees with the Licensee and the NCRP. Staff
estimates a higher probability of a genetic defect than a fatal cancer, whereas
Licensee states in Material Fact No. 12 that the risk of a genetic effect
is "considerably smaller" than the risk of a fatal cancer; and according to
Licensee's Material Fact No. 10, NRCP Report No. 63 states that "one may
estimate hazards solely on the basis of absorbed beta dose • • • • There is, at
present no reason to consider the RBE for chromosome aberration production
by beta rays from incorporated tritium to be different from one."
The Joint Intervenors filed a response (11 Response) to Licensee's motion
for summary disposition of ~ontention Sd which was supported by two sets of
comments by Dr. KZ. Morgan, currently a health physics consultant and former
director of the Health Physics Division at Oak Ridge National Laboratory.ll Prior

n

11 Tho quality raClOr ia the value by which the ablorbecl dOle ia multiplied 10 take into account the relatiw
biological effcctiveneu (RBE) of a Biven rorm of ndiatilll1. Diff=c:es in ME for vuioua forma of ndiation
are determined largely by the 1inear ClleII)' transf'er (lEI1 value of the ndiation. LET refers 10 the nlc at which
energy ia deposited in the tialUe by the ndiatilll1.
18 refer 10 Dr. MOIJan', comments .. Maffidavits," when in fact they are lIot affidavits becaUle they haw lIot
been duly nowized. In a telephone conference on Au&U&t IS, 1988, the putiel aped 10 waiw the affidavit
requirement for Dr. Morpn. Exhibit B containing Dr. MOIJan', comments, dated Much 19, 1987, was directed
toward the cIraft PElS Supp. No. 2 (NUREO-0683). The Staff, in the final NUREG-0683, Supp. 2. considered and
discussed Dr. Morgan" canments in §§7.1.11, 7.214, 7.21S, 7.3.3.3, and 7.5.1S. Therefore. we haw 110 basis
or reason 10 consider lUI comments on the cIraft of NUREG-0683, Supp. ExIu"bit A does cmt.ain • response 10
c:riticiam directed toward Dr. MOIJan', commenIa on the cIraft PElS plus updated comments on the propou1 to
evlponlO the AGW; therefore, Exhibit A will be conside:n:d by 01.

n
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to that position, Dr. Morgan was employed by the University of Chicago where
he collaborated with others in developing and establishing the new science and
profession of health physics. He has also served as professor of physics at
a number of other institutions of higher learning and has conducted research
on, among other things, dosimetry of alpha and neutron irradiation, plutonium
distribution in bone, and carcinogenesis of X-, gamma, and neutron radiation.
Finally, for 20 years he was Chairman of the ICRP. In addition to the affidavits
of Dr. Morgan, the n Response was supported by an affidavit of Dr. Charles
v. Huver, Research Director of Environmental Concerns, Twin Cities, and
Adjunct Professor at the Graduate Center of Saint Mary's College, Minneapolis,
Minnesota. Dr. Huver has also taught and conducted research, primarily in the
field of aquatic biology, at a number of universities; he has also published several
papers and testified before a congreSSional hearing on the biological effects of
radioactive effluents, particularly tritium. Finally, an affidavit of Louis Kosarek
was submitted in support of the n Response, but as we noted in our discussion
of Contention 2, we lack sufficient information about his qualifications.19 We
are satisfied that Dr. Morgan and Dr. Huver are qualified to attest to the matters
contained in their affidavits. With regard to affiant Kosarek, we shall proceed
here as we did in considering Contention 2; namely, we shall consider his
substantive arguments to determine whether they raise issues that we need to
consider for an adequate record.
JI's response with regard to Contention 5d sets forth the following statements
of material facts as to which they allege there are genuine issues to be heard;:ul
1. Those issues raised in responses for "Contention 3" are pertinent to the issues
raised in this issue, ,ince the dose fran either Tritium or transuranics is dependent on the
characteristics of the AGW, and vapor from the evaporating procesl. The efficiency of the
evaporator, addressed under "Contention 4" is also pertinent to this issue.
2. l1,hould be nQ(ed that this contention refen to the NRC', deficiett discussion of
the effects of tritium and the alpha emitten, and their assumptions about the lac:lc of effect
on the population. Therefore, the licensee's attempt to provide more information on tritium
and the alpha emitten does not alleviate the NRC from their reaponsibilities to the public.
3. In determining the exposure and dose to a member of the population, it is stated
that,

19 On lite IeCOrId unnumbered page or lite n R.espaue. I lilt maffilJllS islet rotlh and incluclel, in Iddition to
lItose already mentioned here, Dr. Riehanl Piccioni. A note stalCl lhal n had not received Dr. Piccioni'. affidavil
but expected it 10 anive within lite nexl rew daya, II which time, accordingly to
lite affidavit would promplly
bemailedtoallparties.Bylcucr to !he Board, dated July 7, 1988, howc:va", lite n Idvised lItal !he Piccioni
affidavit would not be IUbmiued.
20 Slltemer4J No. 1,2, and IS, below, arc mczdy arguments rallter lItan statements maenuine isaues or material
racta which mnst be hean!. 1bcrd'orc we ahall not c:auider litem.

n.
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1be chemical and physical forms of the aerosols and isotopes would determine the
biological uptaIce and excretion rates and 10 inOuence the effective time of expomre
for various bodily organs (Reviews of Modern Physics, Vol. 57, Number 3, Part 11,
July 1985) Report to APS
The NRC did not determine the physical and chemical form of the radionuclides in the
AGW, with the exceptioo of tritium. (NRC Response Interrogatory 4, 4.4.88)
4. In its discussion of tritium in NUREG.{)683, Supplement 112, the NRC ignored lome
of the data provided in NCRP 1162. Some examples are as follows:
a) The NRC discussion of tritium asmmes that the effects of tritium are welllcnown
and undentood (Behling Mfidavit expresses .ame). The NCRP report however states,

There have been many studies of the metabolism of tritium in animals and humans
with somewhat less attention given to radiatioo effects.
5. NCRP report also states that following uptake of tritium
Within minutes it can be found in vuying concentratioos in the various organs, Ouids
and tismes of the body.
6. The rate of elimination fran the body is dependent 00 where the tritium is
inootporated. If it is incorporated in organically bound pools it will be retained in the
body looger. The NRC recognized this but faned throughout the NUREG-0638 to relate it
to the release of tritium upon the populatioo around TMI which would occur as a result of
the evaporatioo of the AGW.
7. As recognized by NCRP 1162, the amount of tritium inootporated into the DNA is
most importanL NCRP quotes two .tudies which report the labelling of DNA by tritium.
In one ltudy all DNA were labelled with tritium in various amounts. In anodier study by
Mewissen and Rust, it was found that inoorporatioo into RNA was five-fold greater than in
DNA. The NRC neglected this vital informatioo in its determination of the effec%s of tritium.
(Mfidavit Dr. C.W. Huver, Exhibit D)
8. There is evidence of the concentratioo of tritium in vegetation. (Mfidavit Dr. C.W.
Huver, Exhibit D)
9. Assessment of the Relative Biological Effec%iveness of tritium is difficulL Dose
calculations vary greatly with the use of different values. In view ofNCRP's ltatement which
documents the difficulties in assessing the RBE it is prudent to err on the side of caution
in determining the dose to the population exposed to tritium. (Mfidavit Dr. K.Z. Morgan,
Exhibit A) NCRP 1162 states that the difficulties are confounded by the following:
a) the metabolic and physiologic processes controlling the distn'butioo and therefore
the dose due to tritium are poorly Icnown (this is especially importanl in UleNkd aposllTe
siJlliltiofLf) (emphasis added);
b) tritium incorporation into organic molecules and structures as well as the differential
distnbution of tritiated water result in inhomogeneous dose distributions;
c) dose estimates are based on secondary measurements;
d) disruption of tis me struc%ures by the initial dose fraction of a total dose delivered
over an extended period of time will result in a non-homogeneous dose distribution;
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e) the reproductivity d low dose experiments relative to high clore experiments is low;
In its evaluation of dose fran tritium the NRC does not evaluate this information and as a
result virtually ignores thC effects d tritium;
10. NCRP 1162 lUtes that available data IllppOrt the general conclusion that slow uptake is
logically associated with Ioog retcntim. This information is particularly relevant to assessing
the dose fran tritium incurred OW:f a two year period by evaporation. The NRC did not
utilize this information in its discussion or calculations in NUREG-0683, Supp. 2;
11. It has been found that tritium releases to the environment have some ecological
and biological consequences when evaluated in terms of food chain effects (Affidavit,
Dr. C.W. Huver, Exhibit 0);
13.21 The NRC did not take into account the aiready existing impact fran the dose

delivered to that part d the population which also receives a dose fran the tritium in
their drinking water, such as those who live in the City of Lancaster (NRC Response to
Interrogatory 8,222.88);
14. In emsidering the effects of trlnsurmics on the dose delivered to the population,
the NRC assumed that these tranmranics were present at the lower levels of dctectability.
Having made this assumptim, the NRC cmtinued to ignore the effects of any amount of
transuranics by not providing information on the chemical and radiological characteristics
of these alpha emitten. In light of their extreme toxicity, more emsideration was warranted
(NUREG~83, Supp. 2, Sectim 22);

IS. By virtually ignoring the effects of tritium and the tranmranics, the EIS does not
provide adequate data to the public for making an informed decisim about the disposal of
the AGW.

TrlJium

In Exhibit A, Dr. Morgan stated that the only criticism that he had seen of
his March 19, 1987 report on the Draft PElS criticized his report because his
calculations of dose were based on values of body uptake, distribution, retention,
and energy distribution given in ICRP-2 (1959) mther than data given in ICRP30 (1981). He stated that while it was true that the earlier report led to higher
estimates for some mdionuclides, such as Sr-90, it had little effect for H-3. The
reason Dr. Morgan used ICRP-2, he said, was because he believes the data in
it are (1) more representative of the avemge person in the community and (2)
the data in ICRP-30 were selected by current members of the ICRP who have a
conflict of interest because of their association in the nuClear industry. He points
out that that early data made use of information from children and females as
well as from males, whereas the ICRP-30 data apply more strongly to the adult
working male. Exhibit A at 1-2. In addition, he states that whereas today the
ICRP sets the Q 20 for alpha and neutron mdiation but has dropped the Q for

=

21 There wu no Statement No. 12 in the n Response.
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low-energy beta to 1.0 from the Q = 1.8 used in ICRP-2. Dr. Morgan argues
further that "[s]ome of us had gathered biological data indicating the value of
Q should be no lower than five •••" and went on to state that he had physical
data indicating the stopping power dEldx of low-energy betas was similar to
that of alpha radiation. [d. at 2-3.
Dr. Morgan also pointed out that tritiated thymidine in the DNA can create
a problem in two ways when the hydrogen atom gives off a beta particle. First,
the recoil energy could break or rearrange chromosomes in the cell nucleus. and
second. when the hydrogen atom gives off a beta particle it is transmuted to
a helium atom. He believes that these events could occur in the human ovum
or sperm cell prior to or shortly after meiosis. [d. at 3. He also states that
3HzO. which is how tritium will be released in the steam and water droplets
released during evaporation. is considered to be 100 times more hazardous than
3Hz. [d. at 4.
Dr. Morgan also believes that the cancer risk estimate of 10-' cancer deaths
per person-rem (cd/pr) is too low and argues that it should be not less than
10-3 cd/pr. Rlrtber. he points out that the lower value is based on early data
from survivors of the atomic bombings of Hiroshima and Nagasaki. but the
publication in 1987 of the reassessment of the Japanese data led the ICRP to
state that the cancer risk estimate would need to be increased by a factor of
2.8. According to Morgan. the ICRP also predicted that risk estimates of cancer
induction would be increased by the change from the use of an absolute risk
model to a relative risk model and by the change in the shape of the dose
response curve. Ibid.
Dr. Huver, a biologist, argues in his affidavit that most of the literature on
the biological hazards of tritium were omitted and ignored in PElS Supplement
No.2. (Huver Affidavit at 1.) He cites and discusses numerous publications
demonstrating biological uptake of and damage by tritium.
Application of tritiated water to a corn plot resulted in 1.1 % of the applied
tritium being present in the corn crop at harvest Corn ears that had not been
formed at the time of tritium application showed tritium levels of 500 picocuries
per gram which correlated closely with the concentration of tritium in the soil
water. [d. at 3. When vegetation is exposed to tritium vapor or liquid, rapidly
growing herbaceous crops produced greater tritium fixation than that found in
mature forest vegetation. Tritiated water spray on a cow pasture resulted in
uptake of tritium in forage vegetation and transfer through the food chain to
cow's milk. When cows ate tritium-contaminated forage, they developed higher
levels of organically bound tritium in milk than they did when they drank tritiated
water. According to Dr. Huver, these types of results led Komnd, Martin, and
Anspaugh of the Lawrence Radiation Laboratory to conclude in a 1971 report
"that tritium releases to the environment, even those of short-lived nature, have
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some ecological and biological consequence when evaluated in terms of human
food chain effects." [d. at 3-4.
With respect to genetic mutation and chromosomal damage caused by tritium
incorporated into DNA molecules, Dr. Huver cites several scientific papers. fur
instance, he cites one paper in which it was shown that beta radiation having
an energy similar to tritium was about 2.5 times as effective in producing
chromosome breaks as gamma radiation. On the basis of the assumption that
chromosome breakage is one of the main causes of cell lethality, Dr. Huver
suggests that beta radiation would be about 2.5 times as lethal per unit dose
as gamma radiation. [d. at 4. Further, because it has been proposed that
chromosome breakage is produced mainly by densely ionizing electrons as they
near the end of their tracks, Dr. Huver argues that the 5.7 keY beta radiation
from tritium should be about three times more likely than X- or gamma radiation
to produce chromosome breaks per unit dose, because the secondary electrons
yielded by X- and gamma rays have energies of about 20 keY. He claims that
there are data that are in fairly good agreement with this hypothesis. [d. at
4-5. Licensee's Affiant Dr. Behling, on the other hand, cites a study that he
says shows tritium incorporated into DNA is not noticeably more detrimental
than an equivalent dose of external exposure from gamma or X-rays. Behling
Affidavit at 19.
Experimental work on the internal toxicity of tritium in mice has shown
tritium beta radiation to be about 1.7 times as effective as gamma radiation
in causing mortality. Also, tritium beta radiation has been shown to be more
effective than gamma radiation in producing thymic and splenic atrophy in the
mouse. Moreover, tritium beta radiation bas been demonstrated to be more
effective than gamma radiation in causing bone marrow damage in rats. Huver
Affidavit at 5. 1iitium can also increase tumor formation in mice. When a 1J.lCilg22 dose of tritiated thymidine was injected into mice, significantly more of
these animals died from tumors than did the controls. Further, a single injection
of tritiated water (0:1.7 millicurie tritium per gram) caused an ovarian tumor
incidence in exposed offspring fivefold over controls. [bid.
The rapidly proliferating germ-line cells in mouse testes have been demonstrated to have a high radiosensitivity to tritium. The incorporation of tritiated
thymidine from doses as low as 1 JlCilg had produced damage to spermatogonia
and spermatocytes when examined 4 days after injection. Female mice when exposed from conception to relatively low levels of tritiated water (0.085 JlCilm1)
produced significantly less primary oocytes as compared to untreated offspring.
[d. at 5-6.

22 In Dr. Huver's affidavit !his dose symbol wa. written "c!grn". This notation has
assume that it .hould be wriuen "}lei/g."
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Human leukocytes have been chronically exposed to tritiated water and
tritiated thymidine using a wide range of tritium doses. At higher dose levels the
frequency of chromatid breaks increased linearly with dose, while at lower dose
levels the frequency of breaks was significantly higher than would be predicted
by a downward extrapolation of the linear model, according to Dr. Huver. [d. at
6. According to Licensee's affiant Dr. Behling, on the other hand, a study of the
induction of chromosomal aberrations in leukocytes in vitro following exposure
10 tritiated thymidine revealed no correlation between the site of labelling and
the site of breakage. Behling Affidavit at 18-19.
The incorporation of tritiated compounds into DNA causes an increase in
mutation rate. Tritiated nucleosides administered to the fruit fly, Drosophila
melanogaster, have induced sex-linked lethal mutations. Tritiated thymidine
administered to adult mice has resulted in a 30% reduction in the reproductive
rate of their offspring. When tritiated thymidine was injected into the testes
of male mice, dominant lethal mutations were produced in the sperm which
resulted in an increase in abortions. Huver Affidavit at 7; Behling Affidavit at
18.
Dr. Huver believes that the most serious type of biological damage that has
been demonstrated for tritium is that of genetic mutations. Huver Affidavit at 6.
Dr. Behling, on the other hand, believes that the distribution of tritium within the
nucleus "seems to be relatively unimportant." Behling Affidavit at 19. Recall
that the NRC Staff estimated a higher probability of a genetic defect than a fatal
cancer from exposure to tritium, whereas the Licensee concluded that the risk
of a genetic defect from tritium exposure was considerably smaller than the risk
of a fatal cancer. Thus Licensee is in disagreement with both the Staff and the

n.
In conclusion, there are genuine issues of material fact concerning the health
and genetic effects of tritium. The motion for summary disposition is denied
with respect to this part of Contention Sd.
Transuranks

The thrust of Contention Sd with regard to transuranics focuses on the treatment given them by the Staff in NUREG-0683, Supp. 2. The n claim that the
transuranics in the AGW were virtually ignored in the PElS Supplement No.2.
Staff's affiant Ms. Munson and Licensee's affiants Dr. Behling, Dr. Baker, and
Mr. Harner all addressed the allegation about transuranics. Neither n's affiant
Dr. Morgan in Exhibit .A, nor Dr. Huver in his affidavit, on the other hand,
addressed the allegation that transuranics had been virtually ignored.
Ms. Munson points out that Table 2.2 of NUREG-0683, Supp. 2, lists
three uranium isotopes and six transuranics. Munson Affidavit at 16. Indeed,
NUREG-0683, Supp. 2, lists the principal contaminants that were identified as
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contributors to potential environmental impacts estimated in the supplement. The
environmental impact of the other radionuclides in the AGW, which includes
uranium and the transuranics, was determined to be insignificant Qess than 1%)
relative to the principal radionuclides. [d.; NUREG-0683, Supp. 2, at 2.4.
Based on the Lower Limits of Detection (LLDs) of the water volumes analyzed,
Dr. Baker estimated that no more than about 7 microcuries of transuranics can
be present, consisting of no more than 5.7 microcuries of plutonium-241 and
no more than 1.3 microcuries of other transuranics. Baker Affidavit at 17-18.
Dr. Behling attested that the chemistry of plutonium and other transuranic
elements has been extensively researched. The two aspects of their chemistry
that are relevant to consideration of their health effects resulting from the
proposed evaporation of the AGW are their degree of solubility and the particle
size in which they may exisL Behling Affidavit at 55. Plutonium and other
transuranics exhibit multiple oxidation states, and the oxidation state affects their
solubility. 1iansuranic oxides formed at high temperatures are very insoluble
in water, whereas oxides formed at low temperatures are relatively soluble in
water. [d. at 56; Baker Affidavit at 18. Moreover, transuranic oxides formed at
temperatures above 350°C are known to form molecular aggregates resulting in
particles having diameters that range in size from nanometers to micrometers.
It can be assumed that the plutonium and other transuranics present in the
AGW were produced at high temperatures during the operational period of
the TMJ-2 reactor. Consequently they should occur in the AGW as insoluble
microparticulates. Behling Affidavit at 56.
The transuranic elements under consideration here are all alpha emitters. It is
generally assumed that the quality factor for alpha radiation is twenty (20) when
the reference radiation is 200 keV X-radiation. [d. at 57-58. According to NCRP
Report No. 46, a plutonium-239 alpha particle has a total range in tissue of 40
micrometers. Consequently it would not penetrate the exterior surface layer of
skin. Therefore, for any alpha-emitting nuclide to be of concern it must be
internal to the body. Thus transuranics must be either ingested in contaminated
food or water or they must be directly inhaled. [d. at 59-60. AGW in the
Processed Water Storage Tank (PWST) #2, which had been processed by SDS
and EPICOR n, was sampled in early 1987. The sample was split so that it could
be analyzed independently by GPUN and for the NRC by DOE's Radiological
and Environmental Science Laboratory (RESL) at Idaho FaIls. Harner Affidavit
at 2, 8. GPUN's alpha spectroscopy analytical technique was unable to detect
the transuranics because of their low concentrations. [d. at 5; Baker Affidavit
at 13. Therefore GPUN conservatively assumed that the expected uraniums and
transuranics were present at their LLDs. Harner Affidavit at 5; Baker Affidavit
at 13. RESL, on the other hand, had the capability to detect uraniums and
transuranics in the processed water; for each uranium and transuranic detected
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by RESL, the concentration was well below the LLD levels conservatively
established by GPUN. Harner Affidavit at 9.
With regard to their chemical toxicity, at the levels at which transuranics will
be released by evaporation of the processed AGW, the chemical toxicity will be
negligible. Behling Affidavit at 70-71; Munson Affidavit at 18.
As we found in the case of Contention 3, transuranics not detected and
not expected to be present in the AGW are those that are not produced to an
appreciable extent by reactors. The affidavits of Licensee's and Staff's experts
make it clear that there is no genuine issue to be heard with respect to the
allegations about the inadequate assessment of transuranics in the AGW.

Conclusions
Licensee's Motion for Summary Disposition of Contention Sd is granted to
the extent that the contention alleges that the effects of alpha-emitting transuranic
elements on human beings have been underestimated or ignored. To the extent
that Contention Sd alleges that the effects of tritium on human beings have been
underestimated, however, Licensee's Motion is denied.

F.

Contentions 4b in Part and 6
4b. Sufficient evidence has not been provided to msure that the evaporator can filter
out transuranics. other radionuclides as well a. chemical. to protect the public health and

safc:ty.23

6. An ammdmmt to the licmse is premature because this water is presczuJ.y covering the
melted fuel, which melted at 5,100 degrees Fahrenheit, and will be used in decootamination
activities with the pocential (or the additien of more chemicals. 1lIe licmsee has added more
chemicals since the submittal of its proposal in July, 1986. The effects of these chemicals
en the capabilities of the EPICOR
SOS and evaporator systems must be evaluated.

n.

In support of its Motion for Summary Disposition, the Licensee presented the
affidavits of Dr. Gary G. Baker, Manager of Environmental Controls-Three Mile
Island; David R. Buchanan, Manager, Recovery Engineering-Three Mile Island;
and Kerry L. Harner, Radiological Chemistry Manager-Three Mile Island. In
view of their training and background we are satisfied that they are qualified to
testify on the matters contained in their affidavits.

23 This motion .ddnmea the portion cl Contattion 4b that canc:ems the nmonl of chemicals. The nmoval
of trmsuranicI and other ncliomx:lidCl ill .ddrClscd in a ICpIRte motion which alao inc1udCl 4c and 4d. Staff
alao praentccI Us I!JUIIICZIIS on the abilily of the evapontor to function properly with chemicals in the AGW in
this puticular motion in order to avoid repetition bcnrcc:n ita motionl on Contention 4b and Contattion 6. The
Board choae to fonow the 1Ufr'. presentation. The Intervmora have IUbmiucd IeplRtc respOIISCi to both 4b
(chemical and ncliomx:lide rc:monl) and 6. We accarding1y cIiIcus. those Intcn-enor lIOIUedundant responses in
4b canccming chemical nmonl herein.
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The Staff did not submit a statement of material facts as to which there is no
issue to be heard. but supported the Licensee's Statement of Material Facts by an
affidavit of Linda F. Munson, formerly a Senior Research Scientist with Battelle
Pacific Northwest Laboratories and presently President, Evergreen Innovations,
Richland, Washington. We find that Ms. Munson is qualified to attest to those
matters contained in her affidaviL
The Licensee's statement of material facts as to which there is no genuine
issue to be heard, based on the above affidavits, is as follows:
1. The use of chemicals at TMI-2 is controlled by the TMI-2 "'Chemical Cmrrol
Procedure" and implememng procedures.

2. These procedures requite that before a new chemical substance may be used at
TMI-2 for a particular use. an engineering evaluation must be performed, and one eX the
particular facton that must be considered is the protcctico eX ion exchange media used in
the Submerged Demineralizer System (SOS) and EPICOR IT.
3. Pursuant to these procedures. chemicals introduced into accident generated water
have been evaluated for their effects on the SOS and EPICOR n systems, and the introduction
of substances that cculd impair the SOS and EPICOR n systems has been minimal.
4. The c:anpatibility of the accident generated water chemiruy with the EPICOR
is also demonstrated by the observed performance of these systems,
which are frequently operated, continually mcoitored, and consistently achieve a substantial
decontaminatico notwithstanding the chemical constituents of the accident generated water.

n and SOS systems

S. The accident generated water processing systems at TMI-2 remove chemical as well
as radiochemical constituents from the water, with the result that levels eX chemicals other
than boron and sodium in processed water are low.
6. Certain batches of accident generated water will be used for future cleanup activities,
which could increase the level of chemicals in such batches, but reprocessing to the extent
necessary will reduce chemical constituents to desired levels. Licensee periodically performs
chemical analyses to keep trade of the water chemistry of accident generated sources.
7. Evaporator and vaporizer influent criteria have been established for radionuc1ides,
borco, and sodium, and vaporization of distillate will not be permitted until it has been
determined analytically that the constituents of the distillate are below the established
concentrations.
8. If a batch of accident generated water needs further processing to satisfy the influent
criteria, it can be reprocessed until the influent criteria are achieved.
9. The evaporator itself is being designed to be compatible with the water chemistry
of the accident generated wa~r.
10. The evaporator design includes features that negate potential advene effects of
chemicals on evaporator performance.
11. If a chemical constituent in the evaporator influent did reduce the efficiency of the
evaporator to a significant extent, moniton on the evaporatico system would trigger an alarm;
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and if radioactivity release limiu were excceded. the radiatim mmitor on the evaporator
would terminate the evaporation process.
12. The evaporator will reduce by over 1.000 the levels
cnvirorunenL

«

c:bcmicals released to the

13. The dcpositim of chemical substances. principally .odium borate. attribuuble to
evaporation will be orden of magnitude below the levels of salt deposition that bave been
determined to be innocuous. and therefore the c:bcmical ClODllituenu in CVlporator cf8ucnt
will have no significant impact on the cnviroruncnL

In its response to the motion for summary disposition, Joint Intervenors (JI)
submitted seven2A statements in support of Contention 6 and eight in support of
those parts of Contention 4 that are relevant to the effects of chemicals in the
processing of the AGW. The statements taken from Contention 4 are identified
by (4) after the number assigned by n. n's statements, and our discussion
thereof, are as foUows:
1. 'I'hc Ucensee states that
the use of chemicals at TMI-2 il strictly controned by the TMI-2 "Cltemical Controls
Procedure" (Hamer Affadavit [lie))
Nevertheless. vendor product 1192 was added to the system in 128.86 (Licensee Response
Interrogatory 5,3.30.88)
Vendor Product 1192 was Ibown in tem to reduce ion removal efficiency « the resins.
Their effect m the CVlporator bas not been demmstrated. (NRC Response Interrogatory

13(b).2.22.88)

Joint Intervenors' statements are true, but irrelevant The total amount of
vendor (Betz) 1192 added to the system was 0.75 gallon, and that was in a
test conducted Wlder the Chemical Controls Procedure. It did indeed have
a slight effect on the ion exchange system, and thus was never used in the
decontamination process. Harner Affidavit, , 13, at 7. We therefore find that
this statement does not raise an issue of material fact that must be resolved at a
hearing.

«

2 350 gallons
Tritm-X were added to the AGW. This is a detergent and as such
changes the cbaracterizatim of the water. It affects the efficiency of the evaporator. This
bas received no cvaluatim by NRC. (Affidavit Louis Kosarck:. Exhibit C).

Licensee is aware of the potential problem. The use of Triton-X has been
kept below levels where it might be expected to present a foaming problem, and
has not been used since 1985. Harner Affidavit, , 16, at 8; Buchanan Affidavit.
2A 1bere InIlWO I6c in Ir. list. We treat them IcpalIIdy.
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f 12e, at 8. Excessive foaming would be readily detected, and it is expected
that, if necessary, the use of antifoaming agents would be effective. Harner
Affidavit, f 16, at 8; Buchanan Affidavit, f 13, at 9. Thus, n's statement does
not raise a genuine issue of material fact to be heard
3. The NRC states that additional chemicals will be added. Evaluation is needed.
After defue1ing some additional decontaminatioo of the reactor coolant system would
probably be required before the completion of clean-up. Decontamination of the
reactor coolant system is expected to involve additiooal mechanical decootamination
techniques as well.
Nureg 0683, Supplement'3 Draft Supplement Dealing with Post Defueling Mooitored
Storage Subsequent Clean·up. P 2.16, (2.1.3)

Actually, the NRC statement quoted is that future decontamination efforts
may involve some chemical decontamination. Regardless of this, Licensee states

without contradiction that the influent to the evaporator will conform to the
standards that have been set forth, as it will be pretreated either with the ion
exchange system or by batch cycle operations in the evaporator to the extent
necessary. See Buchanan Affidavit, f 7, at 4; Harner Affidavit, ff 21-26, at 5-9.
n's statement does not raise a genuine issue of material fact that must be heard.
4. Licensee states that

The effects

or

the substances have been evaluated IIId for tM most part have no
significant effect on the ion exchangers (emphasis added)
Licensee', Request for Summary Dispositioo of Contentions 4b in part IIId 6. P.s

Licensee further states,

Very limited amounts of a few substances that could adversely affect ion exchange
media have been introduced into batches of accident genersted water but they were
subsequently removed by processing. lei. 1O-1~
However, Licensee contradicts this by stating,
This processing removes not only radionuclides but chemical constituents as well with
the result that levels of chemicals other than boron and sodium in processed water are
low. lei. 6
Obviously then an the chemicals are not removed from the AGW, IIId their effect on the
processing systems has relevancy to these proceedings.

The above statement ignores important facts contained in the motion. The
EPICOR and SDS systems will not totally remove some contaminants in

2.5Thi1 citation lhould be ItL at s. The ItL 1()'19 appuen!ly!deDI
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to

Hamer', Affidavit.

the AGW. They will, however, remove contaminants to levels that meet the
standards set forth for the evaporator influent. Buchanan Affidavit, "S, 7,9, at
3-4, 6. Because these further material statements are not controverted, there is
no genuine issue of material fact to be litigated.
S. See 1#8, P.lO of this response.
8.(4) NRC's respmse to Intenogatory 20,2.22.88 c:oocerning chemicals in the AGWand
their presence in the evaporator does not inspire confidence .bout the likelihood that they
may vaporize. Factual basis should be provided showing that chemicals will not be released
to the environment in any appreciable amounts to jeopardize the public health and safety.
NRC states,
Fran my current knowledge of the chemicals that are likely to reach the evaporator, I
do not believe that any contaminant which would reach the evaporator would vaporize
into the environment with the possible exception of trace amounts of ammonia and
other amines.

n failed to complete the statement made by the Staff. It should have
added, "formed by the hydrogen peroxide oxidation of proiein molecules. The
quantity of these compounds will be small and they are not generally considered
pollutants at the possible concentration." NRC's Response to Interrogatory 20,
dated 2/22/88. This is important additional information to which JI have not
responded. Similiarly, it has been stated that other chemicals found in the
evaporator influent are in trace amounts, except for sodium and boron. In
addition, there is no trace constituent in the processed AGW that is a hazardous
or toxic waste. Baker Affidavit, '4, at 2-3. We therefore find no genuine issue
concerning the release of any of these chemicals posing a hazard to public health
and safety.
The statement does not present a genuine issue of material fact that must be
heard.
6. In Buchanan affidavit P. 8 it states that foaming agents may be added to the AGW.
This is additional chemical pollutants which need to be evaluated.

This is a misstatement. The Buchanan Affidavit states that, if unexpected
foaming should occur, an antifoaming agent could be added to the AGW. It is
not expected that this will be necessary, as the level of phosphates and organic
materials is low. Buchanan Affidavit, ,12e, at 8. The Board believes that
under the present circumstances n's statement fails to respond completely to the
Buchanan Affidavit. The statement does not raise a genuine issue of material
fact.
6.[sic] In Buchanan Affadavit P. 13, recognition is made that there may be • chemical
c:ootaminant which might affect the efficiency of the evaporator. The discussion goes on
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to say how it will be detected. However, the discussion does not provide solutions to the
problem.

Again, we find n's statement to ignore important facts. We have been told
that the composition of the AGW is well known through the Chemical Controls
Procedures and that if, however, it is asswned hypothetically, some chemical
constituent in the AGW lessened the efficiency of the ion exchange system, at
worst it could only require repeated processing before the water would meet the
evaporator influent standards. Buchanan Affidavit., f 9, at 6. The statement does
not raise a genuine issue of material fact
7(4). NUREG/CR-2206 (l1,6,81,P F-9) stales that
Possible explosion conditions due to IIIIstable organics (e.g amines) or combustible
gases e.g hydrogen must be covered. (m reference to evaporaton)
NRC's Response to Interrogatory 20, 2.2288 indicates that amines are present in the AGW
and would vaporize into the environment. This issue needs to be evaluated.

]I's statement is not relevant to the contention. Neither combustion nor
explosion in the evaporator would affect its decontamination factor. (See]l
Statement 9(4) herein). We find no material fact to be in issue here.
9(4). The decontamination factor of an evaporator is affected by the chemisuy of the
water which can affect the following facton a) salting, b) scaling, c) fooling b) entrainment
c) splashover d) foaming e) volatilization of solute.
The NRC has failed to evaluate these in light of the characterization of the AGW.
(Affidavit Loois Kosarek, Exhibit C)
(Nureg 0683 Supplement #12, 3.1.1)

Mr. Kosarek fails to acknowledge that the Licensee states that it has considered essentially all the effects of chemicals present in the AGW (Buchanan
Affidavit., , II, at 7) and has set forth the means to be used to control them.
Id., , 12b-f, at 7-9.UJ It should be noted that]l do not assert that the Licensee's
evaluations were faulty. The Staff has reviewed the Licensee's affidavits and
agrees that Licensee's proposal should avoid potential operational difficulties.
Munson Affidavit., '27, at 13. Under these circumstances, we find that the
Staff has adequately evaluated the factors that affect the efficiency and thus the
decontamination factor of the evaporator.

UJ scaling WI. the mly one or the r.CIoII presented by n but not c!iscusscd by the licensee. However, scaling
affects only the heat transfer efficiency of the evapontor and thus would have much the lime effect IS foaming.

223

10(4). The corrosive effects of this Willer up<lI1the evaporator and the impact this might
have upon the efficiency of the evaporator to operate has not been undertaken by the NRC.
This is recommended by Nureg CR 2206 (11.6.81)

This statement ignores Licensee's assertion that it has taken special care that
the evaporator material will be compatible with the chemicals in the AGW. The
evaporator influent will also be neutralized by pH adjuSbnent and thus will not
be corrosive. Buchanan Mfidavit, '10, at 7; , 128, at 8.
The Staff has reviewed the Licensee's Affidavit, and agrees that there should
be no problem in construction of the evaporator. Munson Mfidavit, ,27, at 13.
The Board finds the Staff has adequately evaluated this matter, and thus there
is no genuine issue of material fact to be bied.
10(4).[sic] The NRC declined to respond when asked to identify tests perfonned to
show the efficiency of moisture separators and vapor superheaters which would be used on
evaporators to ensure that liquid droplets and dissolved components are not discharged with
the vapor. (NRC Respoose Interrogatory 31.(ii) 222.88
This information is needed to detennine the effectiveness of evaporators. A non response
leaves n to wonder if no such infonnation is available.

The party that submitted the discovery request may, within 10 days after the
date of the response, move the Board to compel the party (who has failed to
respond) to respond. In this instance, we have reviewed the cited interrogatory.
The Staff did not "decline" to respond. It made no objection to answering the
interrogatory, so we think it is fair to conclude that the failure to respond was
due to oversight In any case, it was n's responsibility to file such motion to
compel. No genuine issue of material fact has been raised. However, the Board
will request the Staff and/or Licensee to provide such information in writing
before the hearing.
11(4). NRC and the Ucensee have assumed that an evaporator is suitable for disposal
of the AGW even though Nureg CR 2206 P.F-2 states
Evaporation is most suitable for processing liquid waste which has a high total
solids concentration and which requires a high degree of deamtamination from its
radionuclide content. The volumes of such wastes are nonnally low in comparison to
those of lower activity wastes from nuclear power plants. (Nureg CR 2206 P.F-2)

We find that noS statement is irrelevant Its contention concerns the effects
of chemicals on the operation of the evaporator, not whether the evaporator is
suitable or "most suitable" for the intended resulL
12(4). The NRC's experience with evaporators and a vaporizer is limited.
Response to Interrogatory 21, 2-22-88)
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(NRC

13(4). Licon Inc., installer of the evaporator hu had little experience with evaporators.
(Licensee Response Interrogatory 16, 3.30.88) See 2-19-88/

These statements are not relevant to the admitted contention. The plain
statements of Contentions 4b in part and 6 merely allege that the effect of
chemicals in the AGW on the SDS, EPICOR
and evaporator systems must
be evaluated. The experience or nonexperience of the NRC and/or Licon, Inc.,
has no bearing on those effects.

rr.

15(4). The NRC has assumed that the maximum evaporator influent will be 20 gallons/minute. (NRC Response to Interrogatory 22,2.22.88)
However, the Licensee assumes a maximum feed·rate of 5 galloos/minute. S 17, p.1S
2-19·88. Variatioos in the feed rate win affect the Licensee's ability to canply with iu
Technical Specifications rehted to permissible release rates for gases and particulates. The
Technical Specifications are a means to protect the public health and safety.

Licensees' final decision was that the evaporator would have a design feed
rate of a maximum of S gallons per minute (gpm). The technical specifications
will be based on this rate. n apparently misunderstood Licensee's response to
their discovery requesL By design, the evaporator cannot process a feed rate
greater than 5 gpm. There is no intention, during normal operation, to vat}'
the S-gpm rate. Licensee will, at times, shut the unit down for maintenance,
malfunction, etc., as with any machine. We find that the]l statement presents no
genuine issue of material fact to be litigated. Licensee's Response to SVA{fMJA
Interrogatories, S 17, at 15,2/19188.
Conclusion

The Board finds no merit in n's responses to Licensee's Motion for Summary
Disposition of Contentions 4b in Part and 6. Since Licensee's Motion contains
grounds for summary disposition, the Motion is granted.

G.

JI Contention 8

n Contention 8 is:
The PEIS fails to give reasooable consideratioo to two disposal methods, viz.. closed cycle
evaporation with solidificatioo and shipment to a low level waste site of the bottoms and
condensate, and storage of the water in tanks within the containment building.

January S Order at 19.
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The supporting documents submitted with "Licensee's Motion for Summary
Disposition on Alternatives (Contentions I, 2, 3, and 8)" which were listed in
our discussion of Contention 2 are also applicable to Contention 8.
Licensee's statement of material facts as to which it asserts that there are no
issues to be heard sets forth the following statements which are applicable to
Contention 8:
7. The suggested alternative of on·site solidificatien of the AGW in cement, with offsite burial would require 40l,CXXJ ft' of burial volume (58% of the Nation's "unusual volume"
allocation for 19861hrough 1992), 1,200 shipments from TMI to Hanford (with an expected
4.9 traffic accidents and 0.2 fatalities), and would cost $40.7 million (roughly 10 times the
cost of the evaporation option).
9. The alternative of distillation (closed cycle evaporation) of the AGW fonowed by
en-site solidificatien and burial of the captured distillate is not feasible because of space
limitatiens at TMI and the site', locatiat within the l00-year flood plain, and would cost
about $3 milliat more than Licensee's proposal.
10. If the captured and solidified distillate (from Fact No.9) is taken off-site for burial,
the alternative has the same disadvantages stated above in Fact No. 7 for solidification of
the AGW in cement and off-site burial.
14. Permanent in-containment storage of the AGW would result in an occupational dose
estimated at 4,070 to S,I06 person-rem (compared to 23 person-rem for the evaporation
proposal), would require exemptions to NRC', site suitability regulatiens under Part 61, and
would exceed, in the long term, the cost of Lioensee', proposal.

According to Licensee's affiants the disposal system for the closed cycle
evaporation and solidification would consist of (1) a closed-cycle evaporator
system, (2) an evaporator bottoms processing and packaging system, and (3)
a distillate disposal system. The evaporator used in this option would be
similar to the one described in the System Description and would consist of
dual evaporators. The main evaporator would distill the AGW by changing
it into steam and separating the entrained solids from the rising vapors. The
vapors would be condensed into cleaner water, the distillate, and collected in
the distillate tank. Joint Affidavit at 30-31.
The evaporator bottoms would be pacIcaged for disposal consistent with
commercial low-level waste transportation and disposal regulations. The waste
would be packaged into 55-gallon containers, each of which would hold 560
pounds of evaporator bottoms. As many as 389 Class A drums and 292 Class
B high-integrity containers (HICs) would be generated, with a total packaged
volume estimated to be 5200 cubic feet. The Class A drums would be shipped
to a low-level waste disposal facility in a standard van truck. The activity of
the Class B HICs, however, is such that they would exceed low specific activity
(LSA) criteria. Therefore the Class B HICs would have to be shipped to the
low-level waste facility in Class B shipping casks. It is estimated that six truck
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shipments would be required to dispose of the Class A drums and thirty-seven
cask shipments would be required to dispose of the Class B mcs. [d. at 31.
In order to solidify the distillate, a system for producing a grout mixture
would have to be constructed. The grouting system would be trailer-mounted
and located near the Interim Solid Waste Staging Facility (ISWSF). Evaporator
distillate would be transferred to a grouting system feed tank located within the
system trailer. Cement would be fed from storage silos and mixed with the
water within a screw mixer. For onsite storage, the distillate would be mixed
with the ground and placed in an engineered pit that is located within a dike to
the north and northeast of the ISWSF.ld. at 31-32.
A pit approximately 260 feet x 190 feet x 15 feet deep with a cement slab
about 10 feet deep would be required. A 2-foot-thick layer of compacted clay
and a 36-mil Hypalon liner would be installed to provide groundwater protection.
MOnitoring wells would be installed for groundwater monitoring, with at least
one well up-gradient of the groundwater flow paths, and the other would be
down-gradient. Leachate collection laterals would be placed on the synthetic
liner in the bottom of the pit and covered with gravel. The collected leachate
would be held in a sump located at the landfill site. The leachate would be
monitored and pumped to the industrial waste treatment system. ld. at 32.
The solidification and onsite disposal of the distillate_ would cause the release
of radioactive material to the environment. "fritium would be released to the
atmosphere in the form of water vapor because of the heat of hydration during
the mixing and curing in the solidification process. Prior to closure of the
landfill, small quantities of radioactive material may be released to the river due
to release of leachate. ld. at 33.
To estimate the continuous tritium release rate to the atmosphere, the Licensee's affiants made the following assumptions:
•
•
•
•

the average tritium concentration in the AGW is 0.12 JlCi/cc:
• release fractim of SO% for tritium;
• continuous release rate of 10 GPM; and
• lolidificatim process rate of 10 GPM (631 «lIce).

The foregoing assumptions yield a tritium release rate of 38 p,Ci/sec. This is
approximately 7% of the allowable continuous tritium release rate limit permitted
by the TMI-2 Environmental Technical Specifications when averaged over any
calendar quarter. [d. at 10, 33.
Two release pathways exist for the solidification and burial on site scenario:
atmospheric release of half of the tritium during Curing of the slab, and river
release of a fraction of the particulate activity through leaching into rainwater in
contact with the slab. ld. at 33-34. One percent of the activity in the slab was
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conservatively assumed to be leached from the concrete mass each year during
the contact time prior to closure and isolation of the landfill. Id. at 34.
Three pathways to humans were considered from the liquid release: drinking
water, consumption of fish caught near the plant discharge, and direct radiation
exposme from shoreline sediments. The maximally exposed individual was
assumed to obtain drinking water from downstream of the plant, to eat fish
from downstream of the plant, and to spend recreational time on the shoreline
downstream of the plant Based on this methodology, the maximally exposed
individual from solidification prior to closure of the landfill was estimated to
receive about 0.7 mil1irem total body from the atmospheric tritium and 0.3
mil1irem to the bone from dissolved particulates released to the river as leachate.
Ibid.
The airborne population dose was estimated to be 7.5 person-rem total body.
Uquid population doses were evaluated by including the entire population that
might use Susquehanna River water for drinking purposes, including Chester
County and the City of Baltimore. This includes about 6 million people, and
the liquid pathways population dose to them was estimated to be about 4 personrem. Ibid.
Integrating the liquid pathway dose for a SO-year exposure, accounting for
the decreasing source because of decay and leaching loss, would yield a dose
commitment to the maximally exposed individual of about 7.2 millirems to the
bone and about 100 person-rem to the bone total population dose. Id. at 35.
In addition the dose to an intruder who somehow was exposed to the slab
after decommissioning of the TMI site was estimated. For this scenario, it
was assumed that the island had become a parle, that individuals had caused
the isolation of the landfill to fail, and that they would spend 2000 hours per
year above the slab in some hypothetical occupational capacity. In estimating
the dose to such individuals, an account was taken for 30 years of decay and
leaching prior to intruder contact The maximally exposed individual, assuming
a SO-year exposure to the slab, would receive about 14 millirem. Ibid. Because
the actual number of people who could be exposed in this manner to the slab is
quite small. the population dose is expected to be less than 1 person-rem. Id. at
35-36.
The occupational dose from the solidification process has been estimated
to be approximately 15 person-rem. This estimate was based on approximately
16,000 person-hours for the solidification and transfer of the grout and 5 personrem from the processing of the water. This dose is a very small percentage of
the total exposure of the work. force estimated in the original PElS (2000 to
8000 person-rem). Id. at 36.
In addition, an occupational dose will result from the paclcaging and shipment
of the Class A drums and Class B HICs. The worker dose was estimated to be
570 millirems for each driver, and the incident-free population dose from the
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shipments was estimated to be 5.2 person-rem. Based on the assumption of six
truck shipments and thirty-seven cask shipments, the expected number of traffic
accidents and fatalities for these shipments is 0.175 and 0.007, respectively.
Ibid.

There are regulatory and practical obstacles to burial of solidified distillate
on site. To begin with, there is no suitable space within the nuclear station's
diked area for a large waste disposal site. Outside of the diked area most of
the available land is on the l00-year floodplain. Pennsylvania law prohibits the
licensing of a landfill on a floodplain. In addition, Pennsylvania's current policy
is to limit issuance of landfill disposal permits to only those that are absolutely
necessary. 1d. at 37.
An alternative to burial on site would be solidification of the evaporation
distillate into large blocks for disposal at a low-level waste burial ground.
Id. at 38-39. In developing this scenario, Licensee's affiants assumed that the
evaporator distillate would be solidified into 8 foot x 8 foot x 3 foot cement
blocks. The average activity of each block would be 2.14 E-l curies. To make
the blocks, a temporary batch mixing plant similar to that already described
would be required. The solidification of 2.3 million gallons of distillate would
yield 2400 blocks, having a disposal volume of 460,000 cubic feel If the blocks
were shipped to the low-level waste disposal site at Hanford, Washington, a total
of 1200 shipments would be required. In addition, there would be 5200 cubic
feet of evaporator bottoms to be disposed of in the manner already descn'bed.
Id. at 39.
The dose to the maximally exposed individual off site from the release of
tritium during the curing of the blocks was estimated to be 0.7 millirem, and
the population dose was estimated to be 7.5 person-rem to total body. The
transportation of the blocks under this option would result in an incident-free
general population dose of 9.1 E-2 person-rem, and the incident-free general
population dose from the transportation of the bottoms was estimated to be 5.2
person-rem. 1d. at 40.
The expected number of accidents and fatalities from transportation of the
blocks was estimated to be 4.9 and 0.2, respectively. The accident and fatality
estimates for the transportation of the bottoms are 0.175 and 0.007, respectively.
The release of radionuclides resulting from an accident would yield a dose of 6.3
E-6 person-rem expected from the shipments of the blocks and 0.304 personrem from the shipments of the bottoms. 1d. at 41.
Occupational dose during the evaporation process of this option is expected
to be 9 person-rem. Production and handling the blocks was estimated to taken
20,000 person-hours and produce a dose of 24 person-rem. Processing and
packaging of the evaporator bottoms was estimated to take 3500 person-hours
and produce a dose of 9 person-rem. Id. at 40.
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Finally, Licensee estimated that the construction of the batch mixing plant,
solidification operations, shipment, and disposal of the blocks, and shipment and
disposal of the bottoms would cost a total of $41.9 million. [d. at 41-42.
With regard to the alternative of storing the AGW within the TMI-2 containment building, Licensee's affiants attest that to store the 2.3 mi1llon gallons of
water, 307,500 cubic feet of storage space is required. This volume of space
does not exist in the containment building. [d. at 45. However, 2 million gallons
could be stored in the containment building and the remaining 300,000 gallons
could be stored in the Refueling Canal. [d. at 46.
The most intensive labor effort involved in this option would be fabrication of
the storage tanks. To keep radiation as low as reasonably achievable, the tanks
should be fabricated outside the reactor building. The prefabricated component
parts of the tanks would be limited in size to 20 feet in diameter and 50 feet in
length due to the dimensional limitations of the equipment hatch through which
the components must be passed into the building. [d. at 46-47.
Licensee estimates that the construction of tanks inside the containment
building would require 130,000 person-hours. The current dose ratios in the
reactor building are typically 50-75 person-rem!hour at the 305-foot elevation
and 40-50 person-rem!hour at the 347-foot elevation. Assuming that the work in
the reactor building is divided between these two locations, Licensee estimates
that the total dose received during the construction of the tanks would range
from 4070 to 5106 person-rem. [d. at 48-49.
If the AGW is stored on site for an indefinite period of time as a means of
disposal, the TMI site would require either a license under 10 C.F.R. § 61.3 or
an exemption under 10 C.F.R. §61.6 for waste disposal. Among the technical
requirements for land disposal facilities are that the site (1) not be located on a
l00-year floodplain (10 C.F.R. § 61.50(a)(5» and (2) have sufficient depth to the
water table so that groundwater intrusion will not occur (10 C.F.R. § 61.50(a)(7».
Further, liquid waste must be either solidified or packed in sufficient absorbent
material to absorb twice its volume (10 C.F.R. § 61.56(a)(2». The TMI site
does not meet the two siting criteria because TMI is in a l00-year floodplain, so
that the disposal site would have to be within the diked area of the island,
and the groundwater level is only about 20 feet below ground level. In
addition, bulk storage in tanks would not meet the absorbency criteria of 10
C.F.R. §61.56(a)(2). Therefore, Licensee considers it doubtful that a license or
exemption could be obtained to store AGW indefinitely at TMI. [d. at 53.
The NRC Staff states in its June 23, 1988 response to Licensee's motion for
summary disposition that the c1osed-cycle evaporation with solidification of the
distillate is given a "hard look" in NUREG-0683, Supp. 2, at 3.15-3.18. Staff
Response at 13. The sections of NUREG-0683 on those pages, however, deal
with closed-cycle evaporation followed by river discharge of the distillate rather
than solidification of the distillate. NUREG-0683, Supp. 2, at 3.15, § 3.1.3.
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Solidification is discussed in NUREG-0683, Supp. 2, at 3.21-3.26, but with
the water being reprocessed by the SDS and/or the EPICOR II system prior to
solidification rather than being evaporated and distilled. Id. at 3.21, § 3.3.1.1.
Distillation and solidification of the distillate is discussed briefly in the PElS
in § 3.6.4, but is rejected on the grounds that while the environmental impact
of solidification following either closed-cycle evaporation or SDS/EPICOR
reprocessing would not be significantly different, evaporation would cost $6.2 to
$12 million whereas SDS/EPICOR reprocessing would cost only $2.3 million.
Staff acknowledges, however, that evaporation is a more effective means of
particulate removal than reprocessing by the SDS/EPlCOR system. 1d. at 3.353.36. Staff's estimates of radiation doses from evaporation and release of the
distillate to the river and from solidification following reprocessing the AGW
with the SDS/EPlCOR system cannot be compared with Licensee's estimates
of doses from closed-cycle evaporation followed by solidification, because of
radiation dose resulting from release of distillate to the river and because the
SDS/EPICOR system does not remove the same amount of radionuclides from
the AGW as does the evaporation process. Finally, the Staff has not addressed
the alternative of storing the water in tanks in the containment building in either
NUREG-0683, Supp. 2, or in its response to Licensee's motion for summary
disposition.
In the JI Response the Intervenors state that "[a]11 those material facts raised
in 'Contention 2' concerning the NRC's treatment of the 'no-action alternative'
will apply to this Contention since the NRC treats these two alternative in
one section in NUREG-0683 [Supp. 2] 3.5 P.3.32 and in Thble S.l. P.5.2." JI
Response at 29. Our reading of those pages of NUREG-0683, Supp. 2, however,
does not lead us to believe that the Staff was addressing the alternative of storing
the AGW in tanks within the containment building. Rather, Staff is addressing
only the no-action alternative, which involves storing the AGW in tanks on the
site located outside the TMI-2 reactor building. Therefore, we do not consider
the statements of material facts raised by ]1 in Contention 2 to be applicable
to Contention 8, except for the legal conclusions advanced by Statements 1, 2,
and 3, which address NEPA's general position with regard to consideration of
alternatives.
With regard to Contention 8's claim that the PElS fails to give ''reasonable
consideration" to closed-cycle evaporation, followed by solidification of the
distillate and evaporator bottoms, and shipment of the solidified waste to a
low-level waste site, the Staff did consider this alternative but rejected it on
the grounds that reprocessing the AGW in the SDS/EPICOR system before
solidification would cost much less than evaporating it and solidifying the
distillate, while the environmental impact of the two procedures would not differ
significantly. NUREG-0683 at 3.35-3.36, § 3.6.4. We find that this constitutes
reasonable consideration of the closed-cycle evaporation with solidification
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alternative. In addition,
did not challenge Licensee's Statement of Material
Facts No.7, which states that offsite burial of the solidified waste would require
467,000 cubic feet of burial volume, which is 58% of the Nation's "unusual
volume" allocation for 1986 through 1992. That fact, plus the financial cost of
closed-cycle evapomtion followed by solidification, make it clear that n have
not raised a genuine issue of fact that this is an "obviously superior" alternative.
With regard to storing the water indefinitely in tanks within the TMI-2
containment building, the n have not challenged Licensee's Statement No. 14,
which indicates that constructing plants within the contaminated containment
building would result in an occupational dose estimated to be between 4070
and 5106 person-rem. This extremely high occupational dose clearly outweighs
any advantages associated with storing the AGW in tanks within the TMI-2
containment While it appears to be true that the Staff did not consider this
alternative, the occupational dose that the alternative entails clearly makes it an
obviously inferior alternative, and therefore there is no genuine issue of material
fact to litigate.
Conclusion

We conclude that the JI have failed to raise a genuine issue of material fact
with respect to Contention 8. Therefore Licensee's motion is granted with regard
to Contention 8, and the contention is dismissed.

V.

ORDER

For all the foregoing reasons and based on considemtion of the entire record
in this matter, it is, this 25th day of August 1988, ORDERED:
Contentions I, 3 in part, 4b in part, 4c, 4d, 6, and 8 fail to raise genuine
issues of material fact Therefore, with respect to them, Licensee's motion for
summary disposition is granted.
Contentions 2, 3 in part, 4b in part, and 5d raise genuine issues of material
fact and therefore shall be litigated to the extent indicated in the accompanying
memomndum. Under Contention 3, n's statements of material fact I, 2, 3, 4
(i), (v), (ix), and (xi), 5, 6, 7, 8, 10, II, 12, and 14 fail to raise genuine issues
and therefore will not be litigated.
Statements 4 (ii), (iii), (iv), (vii), (viii), (x), (xii), and (xiii) do raise genuine
issues and will be litigated. Under Contention 4b, n's statement of material fact
4 will be litigated. The remaining statements do not raise genuine issues and
will not be litigated.
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The Staff is hereby requested to respond to SVA/fMIA Interrogatory 31(ii)
2.22.88 concerning efficiency of demisters prior to the hearing scheduled for
October 31, 1988.
The primary issue to be heard is whether the no-action alternative is obviously
superior to the forced-evaporation proposal because the latter method will release
all of the tritium in the AGW to the atmosphere without any prior period of
natural radioactive decay.
Related subissues to be heard are: whether the tritium content of the AGW
has been accurately determined; whether tritium is of more critical concern
with respect to our determination than strontium-90; and whether the risk to
the public health from tritium released by forced evaporation is greater than
Licensee and Staff have acknowledged.
The Licensing Board. or its Chair, is prepared to facilitate settlement of the
proceeding pursuant to 10 C.F.R. §2.759.
This is an interim decision of the Licensing Board and is not subject to
appeal.
THE ATOMIC SAFETY AND

LICENSING BOARD
Peter B. Bloch. Chair
ADMINIS1RATIVE JUDGE
Glenn O. Bright
ADMINISTRATIVE JUDGE
Dr. Oscar H. Paris
ADMINIS1RATIVE JUDGE

Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFRCE OF SPECIAL PROJECTS
James G. Partlow, Director

Docket Nos. 50-327

In the MaUer of

50·328
TENNESSEE VALLEY AUTHORITY
(Sequoyah Nuclear Plant, Units 1
and 2)

August 3,1988

The Director of the Office of Special Projects denies a petition filed by
Albert K. Bates on behalf of The Natural Rights Center and certain named
individuals (Petitioners) which sought issuance of an immediate emergency
order suspending full-power operation of the Sequoyah Nuclear Plant pending
completion of remedial action. The Petitioners asserted that TVA had failed to
meet the requirements of Regulatory Guides 1.9 and 1.108 for emergency diesel
generators (EOOs) and that the capacity and performance testing of the EOO
system were inadequate to ensure protection of the public health and safety. In
denying the petition, the Director found that the Petitioners had failed to provide
any new information which had not been addressed in the Staff's prior review
of the Sequoyah EOOs or which would shed doubt upon the conclusions of the
NRC Staff that the capacity margins and performance testing of the EDGs were
adequate to provide reasonable assurance that the public health and safety will
be protected.

REGULATORY GUIDES:

APPLICATION

Failure to comply with a Regulatory Guide does not indicate that the
system involved does not meet the applicable NRC requirements contained
in a regulation. If a licensee can demonstrate compliance with a Regulatory
Guide, it has demonstrated compliance with the NRC's requirements in that area.
However, a licensee may seek to demonstrate compliance with the requirements
by means other than those set forth in a Regulatory Guide, if it so chooses.
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REGULATORY GUIDES:

APPLICATION

The inclusion of a commitment to conform to a specified Regulatory Guide
in a Final Safety Analysis Report (FSAR) is no different than a commitment to
conform to a specified industry standard or to a methodology or limit spelled
out explicitly in the text of the FSAR.
TECHNICAL ISSUES DISCUSSED

Capacity of Emergency Diesel Generators;
Performance Testing of Emergency Diesel Generators;
Regulatory Guide 1.108;
Regulatory Guide 1.9.

DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION

On March 24, 1988, Albert K. Bates, on behalf of The Natural Rights
Center and certain named individuals (Petitioners), filed a request with the
Commission seeking issuance of an immediate emergency order suspending fullpower operation of the Sequoyah Nuclear Plant pending completion of remedial
action. TIle basis for Petitioners' request is the claimed failure of TVA to
meet the requirements ofReguIatory Guides 1.9 and 1.108 for emergency diesel
generators (EDGs). Specifically, the Petitioners claim that the capacity and
performance testing of the Eoo system are inadequate to ensure protection of
public health and safety. To support this claim, the Petitioners rely on letters to
the Commission from Mr. Dallas R. Hicks, dated February 25 and March 10,
1988, identifying purported deficiencies in the Sequoyah Eoos, and on a report
to the Staff from NRC's own independent consultant, Dr. Alexander Kusko of
Failure Analysis Associates, dated March 8, 1988.
By letter dated March 28, 1988, the Petitioners were informed that their
request for relief had been referred to the Director, Office of Special Projects.
In that letter, the Petitioners were also informed that their request raised no new
issues not already considered by the NRC Staff and that, therefore, their request
for emergency relief was denied.1 It was further stated in that letter that the
1~tionerl filed an appeal mtbc denial mtheir requmt for anc:rJIency re1ic:f in tho U.S. Court mAppealJ for
tho Sixth Circuit IlII Mm:b 30. 1988. On May 16, 1988, tho Court of AppealJ ruled that tho denial m anc:rJIency
re1ic:f wu !lOt a final alency aCIim under Ho.ua.r Y. NRC, 590 F.2d 1209 (D.C. Or. 1978), c:crt. .s.....d. 441
U.s. 906 (1979). & ..lip 01'. 114-5.
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remainder of the response to their request, i.e., an examination of the technical
adequacy of the BOOs, would be treated as a petition for enforcement action
under 10 C.F.R. § 2.206 and that appropriate action on the petition would be
taken in a reasonable time. Notice of receipt of the petition has been published
in the Federal Register, 53 Fed. Reg. 22,396 (June IS, 1988).
By letter dated May 18, 1988, Mr. Bates submitted additional questions.
Mr. Bates requested that the issues raised by these questions be considered in
my response to the March 24th petition.
The Staff has completed its evaluation of the concerns raised by the petition
and the additional questions raised in the May 18th letter. In the course
of that evaluation, the NRC Staff considered the materials filed by both the
Tennessee Valley Authority (TVA) and the Petitioners in the U.S. Court of
Appeals during the Petitioners' challenge of the denial of their request for
emergency relief. Specifically, the Staff reviewed TVA's technical submissions
and Mr. Hicks' letter dated April 6, 1988, responding to those submissions.2
fur the reasons stated below, the Petitioners' reqUest for an order suspending
full-power operation of the Sequoyah facility is denied. The enclosure to this
Decision contains the questions raised in the May 18th letter and the NRC
responses to these concerns.
BACKGROUND
In August 1985, as a result of a number of identified deficiencies in environmental qualification of electric equipment, design change control, and construction practice, TVA elected to shut down SequOyah Units 1 and 2 until these
deficiencies were corrected. In September 1985, the NRC issued a letter in
accordance with 10 C.F.R. § 5054(f), identifying a number of issues that the
NRC Staff required TVA to resolve prior to restart. Among these issues was the
Sequoyah design control process. One specific area affected by the allegedly
inadequate design control process related to the BOOs. In 1985, both TVA
and the NRC had received allegations of various EDG inadequacies including
overloading, poor reliability, missing records and calculations, inadequate testing, and deficiencies in maintenance. As a result, beginning in 1986, TVA, as
part of its Nuclear Performance Plan, undertook a major effort to address these
issues. Starting in late 1986, the NRC Staff reviewed these efforts in detail
during its inspections of TVA's electrical calculation program and design base2By lc:tU:r dated 11111e 21,1988, Douglu R. Nichols, Assistant General Counsel, 1VA, ~ that the NRC
Staff ~ider cIocumenta filed by 1VA befOftl the Sixth Cin:uit In reaching u. final determination on the petition.
In thD ftOgard. Mr. Nichols ~cally cited ren:ral af6daviu -rucb he claimed .hoald Cumiah III ample ractual
bail (or clalyina the petition. The Staff baa ~idered theae doc:umCIIIIIn arrivlna .t ita determination ftOJU'dina
the petition.
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line verification program. The Staff completed its review in March 1988 and.
in May 1988, issued a favorable evaluation as part of the Sequoyah Nuclear
Performance Plan Safety Evaluation Report. NUREG-l232. Vol. 2 (SER), at
2-23 through 2-28.
DISCUSSION
The Petitioners assert that the Sequoyah EDGs are inadequate to perform their
required safety functions. They claim that the EDGs have inadequate capacity
and received inadequate performance testing, and that these inadequacies are a
consequence of TVA's failure to meet the requirements of Regulatory Guides
1.9 and 1.1OS. Petitioners state that the failure of this system to meet federal
requirements is set out in greater detail in a "Consultant's Report" by Dr. Kusko
and in letters to the Commissioners from Mr. Dallas Hicks, dated February 25
and March 10, 1988.3 The petition itself does not provide specifics as to the
nature of Petitioners , technical concerns or the alleged deficiencies. Nonetheless,
I have tried to summarize the technical issues underlying the general concerns in
the documents referenced by the Petitioners and to respond to each individually.
Capacity
Petitioners first assert that the Sequoyah diesel generator capacity' is inadequate. As stated above, Petitioners have referenced both an NRC consultant's report dated MaIch 8, 1988, by Dr. Kusko, and letters by Mr. Hicks
dated February 25 and March 10, 1988, to support their assertions. However,
Dr. Kusko's March 8th letter is a preliminary and partial report of his work and
should be read in conjunction with his March 25 and March 28, 1988 letters.
Dr. Kusko's March 8th letter does not discuss capacity since Dr. Kusko was
retained by the NRC principally to examine voltage performance. Discussion of
voltage performance is included with performance testing, below. In his March
25, 1988 letter, Dr. Kusko finds that the capacity ratings are appropriate and the
loads are within those ratings. The only statement critical of EDG performance
in the March 8th letter concerns circuit contactor performance. On March 10,
1988, TVA submitted a revised analysis of circuit contactor pickup and dropout,
which resolved Dr. Kusko's concerns.' The NRC's review of this analysis is
3 Mr. Hicb II. former TVA engineer who wu anplayed by TVA fran M.m:h 23,1979, to MJy 8,1984.
"w.. inte:rprct III.. PctitiOOerl' use of !hOI term capacity mugin to mean !hOIload-canyina capability of III.. EOOs,
which II commonly rd'c=d to u capacity in tedmical1iterature..
'Cin:uit CCIIltactQn uoed {or conneclina e111C1ric power to omaIJ Ioaela require lIIat III .. _
vallo", must not cImp
below In acceptable minimum wIue acroa 111_ cmtac:tom, in mler to cname llleir proper function. 1bere wu
• concern lIIat chuina Juac-Ioad 1tUIin& !hOI fYSlc:m volta", couJd drop below lIIat minimum and cause cattactor
mi.roperation.
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documented in the SER at pages 2-23 through 2-28. I therefore conclude that
Dr. Kusko's March 8, 1988 letter, read in conjunction with his later letters and
the NRC Staff's safety evaluation, does not raise a safety issue requiring any
further action by NRC.
With regard to Mr. Hicks' letters, I understand the specific technical issues
raised in those documents regarding capacity to be as follows:
a. TVA's Condition Adverse to Quality Report (CAQR), dated October
1986 (CAQR-SQN-EEB8629R3), identified a condition in the EDG
postaccident loading sequence that exceeded the capacity of the
EOOs.
b. Manufacturer's data sheets show an EOO capacity of 4OOO-kilowatt
continuous rating which, Mr. Hicks claims, is exceeded at Sequoyah
and is in violation of Regulatory Guide 1.9.
With regard to the first issue, TVA discussed the overload problem with
the NRC in August 1986 and formally reported the problem in Licensee Event
Repon (LER) 87-52 in July 1987. Simply stated, the EOOs are limited in
how much load they can assume instantaneously for the 5 or so seconds while
the load is being started. This limit is called the transient load limit which
is not addressed in the Regulatory Guides or the related industry standards.
Morrison-Knudson (M-K), the EOO manufacturer, has reported to TVA that, for
Sequoyah, two separate transient load limits apply. ACCOrding to M-K, the EOOs
have, under most circumstances, a transient load capability of 4951 ldlowatts.
However, during the first 3 minutes of operation, the EOO superchargers are
not fully effective and the EOOs are limited to a transient load limit of 4482
ldlowatts. The loads cited by Mr. Hicks, which were transient starting loads
(as high as 4925 ldlowatts) that occurred during the first 30 seconds of EOO
operation, exceeded 4482 ldlowatts and were, therefore, deemed unacceptable
by TVA and so reported to the NRC in the LER. Thus, at the time Mr. Hicks was
employed at TVA, his charges were valid. However, after Mr. Hicks left TVA's
employment, TVA resolved this issue by modifying the EOO load sequencing so
that these higher loads occurred after the first 3 minutes of operation when the
transient load limit was 4951 kilowatts. The NRC Staff reviewed the identified
transient load limits and the acceptability of the EOO load sequence modification
and found the EDGs acceptable. The Staff documented this finding in the
SER' at pages 2-23 through 2-28. The petition presents no new information or
concerns that change the NRC Staff's conclusion that TVA has adequately and
acceptably addressed the issue raised in CAQR-SQN-EEB8629 that was referred
to by Mr. Hicks. Therefore, I conclude that the CAQR data cited by Mr. Hicks
do not now represent a safety concern.
The second capacity issue raised by Mr. Hicks is that the loading of the
EOGs exceeds the 4()()().kilowatt continuous rating which he asserts to be the
only capacity of the machines. Based on this assertion, the Petitioners apparently
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conclude that EOO capacity is inadequate. The capacity of an EOO is limited by
the capacity of the diesel engine or the generator, whichever is lower. Therefore,
in determining the adequacy of the Sequoyah EOOs, the NRC examined capacity
of both the engine and the generator.
On August 11, 1987, TVA filed a request for amendment of Sequoyah's Technical Specifications for diesel generators. This request sought NRC approval for
testing and operation of the Sequoyah diesel generators at a 4400-kilowatt (increased from 4000 kilowatts) capacity for continuous operation of 2000 bours
and a 484O-kilowatt (increased from 4400 kilowatts) capacity for emergency
operation of 2 hours. In its request, TVA noted that according to the manufacturer's detailed specifications, the diesel engine standing alone had a continuous
rating of 4400 kilowatts and an emergency rating of 4840 kilowatts. However,
the emergency rating is only 4482 kilowatts for the first 3 minutes of operation
of the diesel engine while the supercharger is coming up to full capacity. TVA
also provided the generator specifications which cited ratings of 5000-kVA continuous and SSOO-kVA emergency rating.
As is standard in the industry, the manufacturer assumed an operating power
factor of 0.8 for the loads. At this power factor, the generator kVA limit
translated to kilowatt limits of 4000-kilowatt continuous and 4400-kilowatt
emergency (kW = power factor x kVA). A power factor of 0.8 is applied
for establishing conservative margins in EOOs, when load characteristics are
not fully determined during plant construction. However, when insta1lation is
completed, an accurate determination can be made of the load power factor,
which generally results in higher values, as evidenced in the Sequoyah case.
TVA, in its request, noted that the actual power factor of the loads at Sequoyah
was 0.88 and, therefore, the EOOs could operate at power levels well above the
4000 and 4400 kilowatts while remaining within both the engine and generator
limits. Therefore, TVA requested an amendment of BOO continuous and
emergency limits to 4400 kilowatts and 4840 kilowatts so long as the SOOOkVA and 5500-kVA generator limits and the 3-minute engine limitation were
simultaneously mel
The NRC reviewed the technical basis for TVA's request and approved the
EOO limits in an amendment dated January 7, 1988. The NRC Staff also
reviewed TVA's calculations of the actual loading of the Sequoyah BOOs and
concluded that the loadings of the EOOs were within the limits on capacity
as stated in Regulatory Guide 1.9 (position C.2). This analysis is summarized
in the SER at page 2-25. The petition, Mr. Hicks' letters, and Mr. Bates'
questions provide no new data or issues that were not considered in the
NRC Staff's original review nor any basis to change the Staff's conclusion.
Therefore, I conclude that the Sequoyah EOOs are operating within appropriate
and conservative capacity limits with adequate margins and are not overloaded.
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Performance Testing
The second general area of concern expressed in the petition is the alleged
nonconformance with Regulatory Guides 1.9 and 1.108 in performance testing
of the EOG system. As set out in his letters, Mr. Hicks' concerns6 regarding
performance testing can be summarized as follows:
a. The Sequoyah EOGs have never received the preoperational testing
called for in Regulatory Guide 1.108.
b. The testing that has been conducted demonstrates nonconformance
with Regulatory Guide 1.9.
c. The testing that has been conducted does not completely duplicate
the postaccident design loads.
This section will address each of these three issues. Initially, with regard to
the Petitioners' first two concerns, it is important to note that failure to comply
with a Regulatory Guide does not indicate that the system involved does not
meet the applicable NRC requirements contained in a regulation. If a licensee
can demonstrate compliance with a Regulatory Guide, it has demonstrated
compliance with the NRC's requirements in that area. However, a licensee
may seek to demonstrate compliance with the requirements by means other than
those set forth in a Regulatory Guide, if it so chooses. See, e.g., Vermont Yankee
Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), CLI-74-40, 8
AEC 809, 811 (1974); Porter County Chapter of the Izaalc Walton League of
America, Inc. v. AEC, 533 F.2d lOll, 1016 (7th Cir. 1976), cert. denied., 429

U.S. 945 (1976).
With respect to Petitioners' first concern, Regulatory Guide 1.108 was
not issued until several years after the Sequoyah application was filed and,
therefore, was not addressed in the FSAR. However, the Sequoyah Technical
Specifications, which were approved by NRC, require periodic testing essentially
identical to the testing delineated in Regulatory Guide 1.108 which includes both
extended full-power testing and load sequence testing for the Sequoyah EDGs.
This testing was completed at Sequoyah between April and November 1987.
The one substantive difference between the Sequoyah EDG test program and
Regulatory Guide 1.108, involving the use of full design loads for testing, is
discussed below in response to Concern 3, Design Load Testing. The NRC
reviewed the results of the tests and concluded that they were conducted in
compliance with Regulatory Guide 1.108, notwithstanding that one substantive
difference. However, as will be explained below, that difference does not impact
6Mr. Hicks claims in hill= to the Canmillion dated FcbNUY 2S. 1988: "In withholding informatim.the
senior NRC Staff mll1.lgcment ~ to the Comminion 1hc deg:rcc and acrioumess of the mrults of 1hc
TVA diesel generator testing failures." ThiI elaim is unjultified because 1hc Staff became awue of allegatima
of ttllt fwurc:8 at lanuuy 13. 1988. when TVA gIVe the Staff preliminary notification rl.the teat mruIts and
informed the Commilliat at lanuuy 20. 1988. that Staff membcn were to be dispatched to 1hc lite at lanuuy
21. 1988. for a c:anplcte briefing by TVA at 1hc diesel generator teat mruIts.
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the Staff's finding that Sequoyah can be operated safely. Therefore, I have
that the EOO testing at Sequoyah was acceptable.
The Petitioners' second concern is that. based on test data. the Sequoyah
EOOs do not meet the quantitative limits of Regulatory Guide 1.9, , CA. A
thorough review of the test data by the NRC Staff has identified only two areas
where the limits are not mel
By way of background, as part of its original application for an operating
license filed in December 1973, TVA committed to conform to Safety Guide 9
in its Final Safety Analysis Report (FSAR). This safety guide was subsequently
retitled Regulatory Guide 1.9, Revision O. The fact that Regulatory Guide 1.9
(Safety Guide 9) is cited in the Sequoyah FSAR does not change its status.
The FSAR is a formal description of the facility, its design basis, limits of
operation and safety analyses (see 10 C.F.R. § 50.34Q>)). The inclusion of a
commitment to conform to a specified Regulatory Guide is no different than a
commitment to conform to a specified industry standard or to a methodology
or limit spelled out explicitly in the text of the FSAR. In this case, the NRC
reviewed TVA's deviations from its commitment to Regulatory Guide 1.9 and
found them acceptable.'
The first deviation from Regulatory Guide 1.9 is that at the very beginning
of the loading sequence, when the EOO circuit breaker closes at time zero, the
EOO has not yet reached 95% of rated frequency as specified in the Regulatory
Guide. A careful review by the NRC Staff of the test data and the control
logic of the EOO circuit breaker leads to the conclusion that this deviation is
a consequence of the breaker control logic scheme used whereby the breaker
closes on to the power bus earlier than required and consequently the frequency
has not reached its expected value. This review is documented in the SER at
page 2-27. However, the EOO frequency continues to increase at a constant rate
even as the time zero loads are applied and reaches the allowable range within
1 second. The NRC concluded in the SER that this deviation was of no safety
significance.
The second deviation is that the test data show that after certain load
steps, at least one of the EOOs did not recover to ± 10% of rated voltage
within 60% of each load sequence time interval.' Because of the deviation in
voltage recovery, the Staff required TVA to provide detailed additional analyses
concl~ded

, Section 50.59(aXl) of 10 c.P.R. provides that dlInges to the facility or procedures u described in the FSAR
may be made without prior NRC Ipproval where such changes do net involve an llmeVi.ewcd wcty qucalion,
u defined in § 50.59(1)(2), or 1 change in tecfmical ip«ifications. Initially, the dc:tennination u to whether I
proposed change ftOC!Uires prior NRC Ipproval under § 50.59 restS with the JicenIoe. However, such I dc:tennination
is reviewable by the NRC and, if inappropriate, can be the buia for enforcement letian.
'The interval is atated "' 40% in Ssfety Guide 9 but this wu relaxed by the NRC Staff in Revision 2 of the Guide
to 60%. Revision 2 of the Regulatory Guide also included the following qualification: "A greater pe:certage of
the time interval may be used if it can be justified by analysis. However, the load toqUC21ce time intervallhould
include ruflicient margin far the Iccuracy and ICpCoItability of the load-sequence timer."
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addressing the effects of the voltage deviation on the performance of all safetyrelated equipment powered by the EDGs. Also. TVA provided detailed analyses
of sequence-timer errors and their effect on performance. Based on these
analyses. the NRC Staff's review (documented in the SER at pages 2-20 and 227) determined that the deviation was not safety significant and was acceptable
for restart.
The third concern expressed by Mr. Hicks is that the Sequoyah EDGs have
not been tested through the loading sequence at full design loads as specified
in Regulatory Guide 1.108. Regulatory Position C.2.a(2).' As stated above.
Regulatory Guide 1.108 was not in effect at the time Sequoyah was designed.
Sequoyah. like most plants of the same vintage. was not built with full-flow
bypasses on all safety-related pumps. Full-flow bypass capability is necessary to
completely simulate postaccident design loads. because pumps draw less power
at low bypass flows than at design conditions. Therefore. Sequoyah. like other
plants of the same era. cannot conduct full design load tests. Instead, Sequoyah.
like those other plants. uses standard calculational methods reviewed by the NRC
to predict full-load voltage drops during sequencing. TVA's original calculations
showed that Sequoyah would meet the design load voltage and frequency drop
specifications of Regulatory Guide 1.9, Regulatory Position C.4 (not less than
75% voltage and 95% frequency).
In late 1987, TVA sequence-tested the EOOs. Although the results were
within the limits stated in Regulatory Guide 1.9, including the 75% voltage limit,
the voltage drop was substantially worse than was predicted by TVA's original
,calculation. Therefore, the NRC Staff directed TVA to undertake the following
analyses: (1) determine why voltage drop was worse than calculated, (2)
develop more sophisticated calculational methods for predicting more accurately
both the test results and the expected voltage drops at design loads. and
(3) determine the margins remaining between predicted postaccident voltage
drops and the minimum voltages required to operate the various safety-related
equipment powered by the EOOs. TVA submitted these analyses to the NRC
by letter dated February 29. 1988. The analyses demonstrate that the predicted
voltage drop due to the additional loading on the EOOs will not impair the
performance of safety-related equipment. The NRC Staff reviewed the TVA
analyses and concluded that all safety-related EOO loads would function as
designed. The NRC review is documented in the SER at pages 2-23 through
2-28. Based upon this review, I have concluded that TVA has adequately
demonstrated that the EOOs are acceptable for safe plant operation and that
testing of the Sequoyah EOOs at full design loads is not required in this case.

'Regulatory Guide 1.108. C.2.a(2) ItaIcS that tho lic:atICC muat demonstrate that voltage and frequency remain
within rcquUed IimiIs. These 1imita an: Ict out In Rcgulatmy Guide 1.9.
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On the advice of its own consultant, TVA has stated that it will undertake an
engineering effort to upgrade the performance of the EDGs over the next 2 years.
Although not required. this effort is desirable to restore the margins believed to
have existed when the units were designed. However, I have concluded, for the
reasons stated above, that these enhancements, though prudent and desirable in
the long term, are not necessary to ensure protection of the public health and
safety during the period of operation until they are completed.

CONCLUSION
For the reasons discussed above, I conclude that the capacity margins and
performance testing of the Sequoyah EDGs are adequate to provide reasonable
assurance that the public health and safety will be protected. I find no new
issues raised by the petition or the documents that Petitioners reference that
were not addressed in the Staff's prior review of the Sequoyah EDGs, or any
new information provided that would shed doubt upon the conclusions of the
NRC Staff. Therefore, the Petitioners' request is denied.
As provided in 10 C.P.R. § 2.206(c), a copy of this Decision will be filed
with the Secretary for the Commission's review.
FOR TIlE NUCLEAR
REGULATORY COMMISSION

James G. Partlow, Director
Office of Special Projects
Dated at Rockville, Maryland,
this 3d day of August 1988.

ENCLOSURE
RESPONSE TO LETTER FROM A. BATES
DATED MAY 18, 1988
Question 1
Load Shedding Activities by Reactor Operators: What is the effect of
requiring manua1load shedding on the EDG power train by the reactor operators
during accident conditions? Would operators in actual likelihood divert attention
to dropping additional EDG loads if they were in a TMI-like condition (e.g.,

244

uncovered and degraded core. inability to stabilize)? What potential for human
error is introduced by requiring operators to shed EOO loads manually?

Answer
Load shedding of nonessential loads will be required after the plant hasreached steady-state load conditions. (See SER at 2-25 to 2-26.) As required by
the TVA Administrative Instruction (AI-2), Revision 30, dated March 7, 1988,
plant operators responsible for effecting the load shedding are not the same
operators responsible for monitoring and controlling the course of a postulated
core uncovery evenL Furthermore, this shedding will not be required until
approximately 2 hours following the initial load application on the Emergency
Diesel Generators. In the Staff's technical judgment, at the time of such load
shedding, the plant should be fully stabilized and manual actions for shedding
diesel loads will not cause an undue burden on the operators. In the Staff's
judgment, the potential for human error is minimized by operator training on
plant-specific Emergency Operating Procedures (see NRC Inspection Reports
50-327/87-61 and 50-328/87-61, dated February 1, 1988, and TVA Abnormal
Operating Instruction AOI-3S) and human-machine interaction considerations of
the Control Room Design (see Safety Evaluation for the Detailed Control Room
Design Review transmitted by letter to S.A. White (August 27, 1987».
Question 2
What is the actual effect of diminished frequency across the power train?
What are the error boundaries on frequency levels calculated in the BOO power
train during the first 3 minutes of emergency startup? What might be the effect
of timer drift and other factors on this calculation? If the diminished frequency
acknowledged by Kosko, Marinos, and the preliminary SER were to have a
duration of greater than the 1 second now predicted, what might be the effect
on the power train? What might be the effect of the loss of one or more major
components due to failure under frequency variance conditions? What would
be the effect of the loss of one or more components on the rest of the power
train, on containment integrity, on reactor cooling and on control systems?

Answer
Severe reduction in system frequency (in excess of several seconds) during
sustained overload conditions in a power system can.have undesirable effects
on equipment performance when system voltage remains above nominal values.
However, small variations in frequency during loading and an expected pro-
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portional decrease in system voltage would contribute to maintain appropriate
loading on the EDGs and maintain equipment potential overcurrent conditions
well within equipment overcurrent protection requirements. Therefore, since
only a sustained severe reduction in system frequency can have a potential effect in equipment performance, error boundaries on frequency levels are not
critical for the Sequoyah EDGs and no equipment failure can be postulated as
a result of the frequency variations experienced.
Timer drifts affecting load sequencing have been conservatively accounted
for in the TVA calculations transmitted to the NRC Staff for review (see Letter
from R. Gridley, TVA, to NRC, dated February 29, 1988). TVA's calculations
have demonstrated timer drifts will have no adverse effect on the EDG and
equipment performance.
Question 3
If the loss of offsite power coincided with a core-degraded condition already
in progress and the air in containment was heavily admixed with unrecombined
hydrogen, what could be the consequence of delaying the CSP [Containment
Spray Pump] and CSP fan f~m 30 seconds to 3 minutes? What would be
the effect of the CSP delay if the loss of offsite power coincided with a
containment fire in progress? -What other worst-case scenarios might mitigate
against resequencing of CSP startup or other EDG loads?

Answer
The NRC Staff has determined that, during a postulated degraded-core condition, there are provisions for limiting hydrogen concentration in the containment
below unacceptable levels. (See SER, NUREG-OOll, Supp. No.6, at 22-10
to 22-14.) Hydrogen igniters are installed for burning the hydrogen generated
during the event and maintain concentrations well below risk levels. In fact,
igniter action is not required for at least an hour following containment spray
actuation, and containment spray performance is not relied upon for hydrogen
mixing. (See id. at 22-19 to 22-20.) Therefore. we conclude that containment
spray actuation delay from 30 seconds to 3 minutes has no effect on the hydrogen concentration in containment. The containment recirculation fans' actuation
times have not been altered from those determined in the plant design basis
during initial plant licensing.
Further, in the event of loss of offsite power coincident with a containment
fire, the containment spray system is not required for suppressing the fire.
Independent fire suppression systems are provided in the containment for the
suppression of fires.
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The Staff has not identified any unacceptable credible accident scenarios
that might be generated from the delay of containment spray actuation from 30
seconds to 3 minutes.

Question 4
Is it considered good practice in nuclear systems to exceed manufacturers'
recommendations regarding voltage and frequency margins because of inherent
conservatisms in manufacturers' recommendations or because of inherent conservatisms in other aspects of plant design and safety margins?

Answer
During the design stage, it is not a good practice to exceed manufacturers'
recommendations in any equipment performance characteristics. However, it is
not an uncommon practice to take credit for conservatisms provided in equipment
design when uncertainties in equipment performance requirements are resolved
in operating plants. In the case of the Sequoyah Nuclear Plant, TVA, through
equipment performance testing and analyses, has demonstrated the capability
of equipment to perform its intended function with adequate margin. This
performance capability and margin will be periodically demonstrated through the
life of the plant by testing, as documented, in the plant technical specifications.

Question 5
Does the determination by NRC that TVA will be allowed to operate the
EDG system at above 110% of rated voltage for short duration and outside
rated frequency for short duration require an amendment to the operating license
because the grant of the license was based upon an application that stated broader
margins for both voltage and frequency? If so, when will the license amendment
be proposed?

Answer
An amendment to the license is not required to allow TVA to operate the
EDG system at above 110% of rated voltage for short duration and outside
the rated frequency for short duration. As indicated in the enclosed Director's
Decision, the Regulatory Guide limits (including the 110% limit of rated voltage)
are not mandatory. A licensee may utilize alternative methods to demonstrate
compliance with performance requirements. TVA has demonstrated through
testing and analyses that the performance of equipment will not be impaired
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as a result of minor deviations in voltage and frequency for short dumtion in
isolated lOading sequence steps, and therefore did not involve an unreviewed
safety question.

Question 6
When will TVA be required to meet the EOG testing requirements imposed
by the January 1988 license amendment?

Answer
TVA has completed the testing requirements imposed by the J3!luary 1988
license amendment on increased loading of the diesel generators. The Staff
review of the increased loading is identified in the Staff SER on page 2-26,
NUREG-1232, Vol. 2, and further discussed in Mr. Marinos' affidavits. This
testing was completed by TVA prior to NRC approval of the amendment request.

Question 7
The correction of the EOG systems to bring them back into line with the
original license requirements has been deferred until the first scheduled refueling
of Unit 1. The safe operation of Unit 2's EDG system is dependent upon
calculations based on Unit 2 operating alone, without Unit 1. TVA now
estimates Unit 1 will be restarted in 6 months. What additional EOG system
modifications will be required prior to bringing Unit 1 to power? What EDG
testing will be required of all four diesel generators, working together, prior to
restart of Unit 17

Answer
TVA is required to submit a revised load analysis of the EOGs for Staff
review prior to restart of Unit 1 at Sequoyah. This submittal has not yet been
received by the Staff. Upon review of the pending submittal, if it is determined
that significant loading and load sequencing modifications have been instituted,
additional analyses and/or testing may be required to ascertain the functional
integrity of the EOGs and the performance capability of the equipment powered
by these units.
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Question 8
Mr. Marinos indicated in his affidavit to the Court of Appeals that generators
lA, IB, 2A, and 2B are all wired together in order to share and equalize
the emergency loads. What is the effect of this wiring on the frequency and
likelihood of common-mode failures? Where does TVA's fifth generator fit into
this configuration; can it replace any of the four generators, instantly, as needed,
or would additional time be required to wire it into the system?

Answer
Mr. Marinos in his affidavits to the Court of Appeals has made no statement
that generators lA, IB, 2A, and 2B are all wired together in order to share and
equalize the emergency loads. The generators are not wired together, there is
complete train redundancy, and the Staff has not identified any common-mode
failures that can affect redundant trains. There are two redundant trains of power
supply and each train has two dedicated diesel generators.
TVA has not requested credit for use of a fifth diesel generator and the Staff
does not require its presence to meet regulatory requirements. The NRC has
determined that the fifth diesel generator is not connected to any safety-related
power train at Sequoyah and will remain disconnected until a regulatory review
is completed, if TVA requests credit for this standby unit
Question 9
What might be the effect of extreme heat (ambient external temperatures in
excess of 105°F) on the EOG capacity and load sequencing margins, and on the
ability to operate at greater than or equal to 100% of rated voltage for 2 hours?

Answer
The Sequoyah EOG maximum load capacity is based on a design-basis
external ambient temperature of 97°P and an EOG room temperature of 104°P
when the unit is running. This temperature is maintained by two exhaust fans,
one of which starts automatically when the EOG starts and the other of which
has delay start in the event the first fails to start In the event that the design-basis
external temperature is exceeded, TVA is required to maintain the EOG room
temperature at 1040f' or bring the plant to a safe shutdown mode, as required
by plant technical specifications.
Additionally, the NRC has determined that there is no potential single failure
in the temperature control systems that can disable both redundant power trains
and there is no credible scenario in which the EOGs would be operated at or
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above 110% rated voltage for a sustained period of time, beyond that short
duration discussed in response to your Question S.
Question 10
To what voltage and frequency standard will the EOO system at Sequoyah
be held after TVA's first scheduled refueling of Unit 11 Will it return to the
standard imposed by the original license (indusUy standard; Regulatory Guide
1.9) or will be held to a lesser standard as modified by the load reduction
measures or other variances introduced at Sequoyah subsequent to 19851
Answer
TVA will meet all the provisions of Regulatory Guide 1.9 when both nuclear
units at Sequoyah are in operation with two minor, temporary exceptions.
As indicated in the enclosed Director's Decision, these exceptions are: (1)
maximum voltage overshoot at one step of the load sequence exceeds the 110%
limit and (2) the system frequency is slightly lower than required. As indicated
in the Decision, these deviations do not raise a safety concern. However, the
long-term corrective action program committed to by TVA in its March 3, 1988
submittal is expected to return the voltage and frequency parameters within the
limits described in Regulatory Guide 1.9.

250

Cite as 28 NRC 251 (1988)

00-88-13

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Diredor

In the Matter of

Docket Nos. 50-440
50-441

CLEVELAND ELECTRIC
ILLUMINATING COMPANY, st .,.
(Perry Nuclear Power Plant,
Units 1 and 2)

August 14, 1988

The Director of Nuclear Reactor Regulation denies a petition filed by Energy
Probe and Western Reserve Alliance (Petitioners) requesting the immediate
suspension of the operating license for the Perry Nuclear Power Plant of the
Cleveland Electric Illuminating Co., et al., because of alleged safety deficiencies
in the area of pipe clamps and design control and quality assurance/quality
control at the General Electric facility in San Jose, California. The petition was
denied based largely upon NRC inspections of the areas of concern identified.

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION
On January 9, 1987, Energy Probe and the Western Reserve Alliance (petitioners) filed with the Commissioners of the U.S. Nuclear Regulatory Commission (NRC) a petition requesting the immediate suspension of the operating
license for the Perry Nuclear Power Plant of the Cleveland Electric Illuminating
Company, et aU (Licensees), because of alleged safety deficiencies, particularly
1 Clevdand Electric muminating Company;' authorized \0 act u agent for Duquconc Light Company. Ohio Edison
Company. Pmnaylvonia Power Cornpany, and \he Toledo Edison Cornpany and bas exeluaive n:aponsibility and
cmtrol ovet the physical construction, operation, and main!cnancc of the facility.
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in the area of pipe clamps. The petition also requests that an independent design
review be conducted to evaluate the design of pipe clamps used at Perry because
of the alleged deficiencies with regard to these components. The petition further
requests that a special independent inspection team be assembled to review the
allegations raised in the petition including alleged programmatic deficiencies in
design control and quality assurance/quality control at the Generic Electric (GE)
facility in San Jose, california, which could potentially affect GE components
supplied to all power plants including the Perry facility. The petition alleges
that these latter concerns had been brought to the attention of the NRC by the
Government Accountability Project (GAP) in its letters of October 5, 1985, and
October 24, 1986. The petition seeks immediate removal from the Perry plant
of any defective or inappropriate GE components described in those letters.
The petition further alleges impropriety on the part of the NRC and the
Licensees specifically with regard to the consideration given by the NRC
to an earlier petition submitted by Western Reserve Alliance pursuant to 10
C.F.R. § 2.206 involving the Perry facility. That decision discussed the seismic
adequacy of the Perry facility in light of the January 31, 1986 earthquake near the
facility. The Director's Decision in that matter, DD-86-4, was issued on March
18, 1986.2 The January 9, 1987 petition alleges fraud in the preparation of that
Director's Decision and refers to an investigation by the Office of Investigations
that documents this fraud. The petition requests withdrawal of that Director's
Decision because of fraud in its issuance.
On March 5, 1987, the Acting Director of the Office of Nuclear Reactor
Regulation acknowledged receipt of the petition. He informed the Petitioners
that the petition would be treated under § 2.206 of the Commission's regulations
and that a formal decision would be issued within a reasonable time. Notice of
receipt of the petition was published on March 11, 1987, in the Federal Register
(52 Fed. Reg. 7504). The Acting Director further informed the Petitioners that
the petition provided an insufficient basis to take immediate action as requested
in the petition, specifically, shutdown of the Perry facility.
The Acting Director also addressed the Petitioners' allegations regarding
documented fraud in the preparation of an earlier Director's Decision. Being
unaware of any investigation that called into question the earlier Director's
Decision, the Acting Director declined to withdraw that Decision on the basis
of information contained in the petition.
A Petitioner (Western Reserve Alliance) responded to the Acting Director's
March 5, 1987 letter by letter dated April I, 1987. The Petitioner amended
the January 9, 1987 petition by correcting a reference to the NRC office the
Petitioner believed held documentation of alleged fraudulent investigations by

223 NRC 211.
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NRC inspectors, that is, the Office of the Inspector and Auditor (OIA), rather
than the Office of Investigations (01) as stated in the original petition.
The NRC Staff has completed its review of each of the Petitioners' specific
concerns noted above. My formal decision in this matter follows.

DISCUSSION
A.

Pipe Clamp Concerns

The Petitioners allege deficiencies in the design, manufacture, and installation
of pipe clamps furnished by Western Piping & Engineering Company (WPE)
for ASME Code Class 1 and safety-related piping systems at the Perry plant.
Specifically, the petition alleges violations of the design and fabrication criteria
for the pipe clamps specified in subsection NF of ASME Code § ill which is
required by 10 C.F.R. Part 50. The ASME Code states that the design of the pipe
clamps must be certified by a professional engineer cognizant in his discipline.
The Petitioners allege that, in the case of the WPE pipe clamps, the engineer
who certified the design was not a licensed engineer in California, the state
in which he was practicing, nor was he licensed in the discipline that covered
pipe clamp design (mechanical engineering) since the engineer was a licensed
structural engineer.
The Petitioners further argue that critical parts of the pipe clamps are in
violation of the ASME Code because they were improperly exempted by the
manufacturer from the code requirements for design, materials, and fabrication.
These parts are the clamp shoe (the part between the pipe and load bar), load
nut washers, and jam nuts. The Petitioners also argue that the installation
instructions to ensure compliance with the clamp preload (torque) requirements
are in error, causing an installed preload that is double that intended. Therefore,
the resulting load, which is significantly greater than the design load, could result
in unanalyzed stresses in the pipe wall unaccounted for in the design which, in
turn, could lead to pipe burst
On September 30, 1986, the NRC issued IE Inspection Report No. 999003021
86-01 summarizing an inspection conducted by the NRC on August 11-12,
1986, of the WPE facility in San Francisco, California. The purpose of the
inspection was to examine WPE records related to allegations concerning the
qualifications of personnel performing certification activities for pipe clamps
and materials supplied by WPE. Areas examined during the inspection included
quality assurance and engineering records related to the above allegations. The
inspection consisted of an examination of representative records, interviews with
personnel, and observations by the inspector.
During the inspection, the inspector determined that the engineer certifying
pipe clamps manufactured by WPE was not a Registered Professional Engineer
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in the Stale of California. However, the engineer in question was properly
registered as a Professional Engineer in the states of Pennsylvania and New
York, which satisfies the ASME Code requirement for registration in at least
one state of the United States or province of Canada. In addition, the NRC Staff
considers that a licensed structural engineer is qualified to make the certifications
required by the ASME Code and that the certifying discipline is not limited to
mechanical engineering.
Further, as discussed in the inspection report, no instances were found where
the clamps failed to meet the requirements of the ASME Code for certification,
manufacturing, and testing specified on the purchase orders reviewed for certain
U.S. nuclear power plants. In addition, no failures to meet the requirements of
the ASME Code were found in representative records for similar pipe clamps
supplied by WPE to customers procuring clamps for unspecified U.S. facilities
and for foreign nuclear plants. No items of nonconformance with purchase
specifications were identified.
With regard to Petitioners' allegations that critical parts of the pipe clamp
were in violation of the ASME Code, Petitioners have provided no specific
facts as a basis for this allegation as required by 10 C.F.R. § 2.206(a). As
stated above, the qualifications of the WPE Professional Engineer to provide
certifications were found adequate by the NRC Staff. This engineer has certified
that the pipe clamps in question meet the ASME Code requirements for design,
fabrication, and materials.
As further stated above, no instances were found during the NRC inspection
at WPE where pipe clamps failed to meet the requirement of the ASME
Code specified on the purchase specifications for certification, manufacture,
and testing. No items of nonconformance with purchase specifications were
identified. An earlier inspection of the WPE facility by the NRC in May 1982
documented in Inspection Report No. 99900302/82-01 dated July 28, 1982,
failed to identify any deficiencies or nonconformances with respect to control
of fabrication processes at WPE. Given these acceptable inspection findings and
the lack of any factual basis in Petitioners' allegations, the Staff has no basis to
conclude that the pipe clamps in question were improperly exempted from code
requirements for design, material certification, or fabrication as alleged by the
Petitioners.
The Petitioners also allege that installation instructions for the pipe clamps
in question are in error. The clamps in question are sometimes called stiff
pipe clamps to differentiate them from conventional pipe clamps, which have
been used for many years in high-pressure piping applications. As reported in
Board Notification 82-105A (Reference l.b of the Petition), the NRC Staff had
then concluded that these relatively new clamps could result in localized piping
stresses significantly higher than the stresses from conventional pipe clamps.
Piping designers who were accustomed to neglecting these localized stresses
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because they were low-magnitude stresses might also neglect the higher stresses
associated with those new clamps. Rlr this reason, the NRC Staff issued IE
Information Notice No. 83-80 to all licensees of nuclear power facilities on
November 23, 1983, calling atten~on to this possibility to ensure that increased
stresses associated with stiff pipe clamps were properly considered in the design.
Subsequently, the NRC Staff requested that the Licensees provide specific
information on the use of stiff pipe clamps at Perry Nuclear Power Plant, Units
1 and 2, by letters dated March 19, 1984, February 19, 1985, and April 24,
1985.
The Licensees responded to those requests by letters dated October 1, 1984,
March 18, 1985, and June 14, 1985, respectively. The NRC Staff has reviewed
the information submitted by the Licensees and determined that no further
action is required because the Licensees have adequately addressed the concerns
described in IE Information Notice No. 83-80 in the use of stiff pipe clamps at
the Perry facility. These include the preload effect on pipe stresses. On the basis
of the Staff's review of this issue, the information on pipe clamp deficiencies
proffered in the petition is not sufficient to warrant suspension of operation of
the Perry facility or an independent design review to address the allegations of
pipe clamp deficiencies at that facility.
B.

QAlQC Concerns at the GE San

Jose Facility

The Petitioners allege concerns that there are potentially serious programmatic deficiencies in the design control and quality assurance/quality control
(QA!QC) at the GE facility in San Jose, California. Petitioners refer to a letter
from the Government Accountability Project (GAP) to the NRC of October 5,
1985, as the main basis for their allegations. In its 1985 letter, GAP alleged
that programmatic deficiencies had been identified by a former GE employee.
After concluding that GE was not being responsive to the issues raised, a GAP
consultant conducted a review and analysis of information that had been provided to GAP. The GAP letter also alleged possible violations by GE of the
Commission's reporting requirements in 10 C.F.R. Part 21. GAP made documents concerning these allegations available for NRC review in February 1986.
In March 1986, NRC obtained copies of the documents referred to, including a
copy of the report prepared by the GAP consultanL
After obtaining the records from GAP, the NRC conducted interviews with
the former employee by telephone and in person in San Jose in April 1986.
The NRC then began a series of inspections at the GE San Jose facility which
are discussed in greater detail below. Results of the inspections and status of
the allegations review were periodically discussed with GAP by the NRC. The
allegations encompassed a variety of concerns including independent design
verification, training, adequacy of procedures, and deferred verification.
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The nature of QNQC deficiencies identified in the allegations relates to the
degree of documentation associated with the followup of previously identified
deficiencies. As stated and characterized by the former GE employee, he is not
aware of any hardware issues and his concern is primarily related to the alleged
breakdown in GE's documentation.
The NRC addressed the allegations presented by the former GE employee
and GAP's consultant by conducting numerous inspections at the San Jose
facility to review and follow up the items identified in the GAP consultant's
review of the former GE employee's work record. Specifically, inspections were
conducted in July 1986, April 1987, August 1987. November 1987. and February
1988. The results of these inspections are documented in NRC Inspection
Report Nos. 99900403/86-01, 87-01. 87-03, 87-06, and 88-01, respectively.
The inspections consisted of an examination of procedures and representative
records, interviews with personnel, and observations by the NRC inspectors. At
the conclusion of the inspections, there were no unresolved items remaining.
During tile course of the inspections, several items of nonconformance were
identified. These generally involved failure to provide or maintain adequate
documentation as required by quality assurance procedures, including failure
to process Deferred Verification Status Change Notices, inability to retrieve
an Engineering Work Authorization, failure to document delays in completion
of Corrective Action Reports, and other minor nonconformances. Inspection
Report No. 99900403/88-01, provides a detailed description of the NRC Staff's
resolution of all items identified in the GAP letters of October 5, 1985,
and October 24, 1986. These NRC inspection efforts failed to identify any
substantive safety concerns with GE equipment and failed to identify any
noncompliance with the reporting provisions of 10 C.P.R. Part 21.
In addition to the specific attention the NRC has given to QNQC concerns
at the GE San Jose facility, Appendix B to 10 C.P.R. Part 50 requires that
licensees and applicants for a license or construction permit be responsible for
the establishment and implementation of a separate quality assurance program
applicable to their components. The specific requirements of the quality
assurance program are described in Appendix B and include such things as (1)
control of purchased material, equipment, and services to ensure conformance
with procurement documents; (2) identification and control of materials, parts,
and components by heat number. part number, or other appropriate means
to prevent the use of incorrect or defective material or components; and (3)
conduct of planned and periodic audits as necessary to verify compliance with
all aspects of the quality assurance program. Followup actions, including reaudit
of deficient areas, are to be taken when' indicated.
The Licensees have a quality assurance program in effect at the Perry Nuclear
Power Plant During its review of the application for an operating license for
the Perry facility, the NRC Staff reviewed the program and found it acceptable.
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The Staff's review is documented in NUREG-0887, "Safety Evaluation Report
related to the operation of Perry Nuclear Power Plant Units 1 and 2," dated May
1982, and Supplements 1, 3, 4, and 7 to that report dated August 1982, April
1983, February 1984, and November 1985, respectively.
The Licensees' quality assurance program requires that implementing pnr
cedures and instructions encompass detailed controls for (1) translating codes,
standards, regulatory requirements, technical specifications, and engineering and
process requirements into drawings, specifications, procedures, and instructions;
(2) developing, reviewing, and approving procurement documents, including
changes; (3) prescribing all quality-related activities by documented instructions,
procedures, drawings, and specifications; (4) issuing and distributing approved
documents; (5) purchasing items and services; (6) identifying materials, parts,
and components; (7) performing special processes; (8) inspecting and testing
materials, equipment, processes, or services; (9) calibrating and maintaining
measuring and test equipment; (10) handling, storing, and shipping items; (11)
identifying the inspection, test, and operating status of items; (12) identifying
and correcting or disposing of nonconforming items; (13) correcting conditions
adverse to quality; (14) preparing and maintaining quality assurance records;
and (15) auditing activities that affect quality.
The Licensees' procurement and administration quality section (1) reviews
and approves procurement documents; (2) maintains a program for approval,
audit, and surveillance of suppliers; (3) performs receipt inspections; and (4)
provides nondestructive examination service and administrative support for the
department
In accordance with the NRC Staff-approved quality assurance program and
methodology, the Licensees have performed periodic audits at the GE San
Jose facility to verify that the requirements of Appendix B to 10 C.P.R. Part
50 have been met with regard to components provided by GE. Although
required to perform these audits at 3-year intervals, the Licensees have been
performing them far more frequently, at approximately I-year intervals. No
significant deficiencies were noted with respect to QA/QC for the Perry Nuclear
Power Plant, providing assurance that GE components for the Perry facility are
adequate.
In addition, it should be recognized that hardware provided to the Perry
facility by GE that can affect safe operation and shutdown of the facility has
had to undergo required preoperational testing and periodic surveillance testing
providing additional assurance that this equipment will function properly.
Based on the Licensees' quality assurance program in effect at the Perry
facility, the Staff's review and acceptance of that program, both the Licensees'
and the NRC Staff's findings resulting from audits and inspections conducted at
the GE San Jose facility, and the acceptable results from testing GE components,
the Petitioners' requests, insofar as they relate to a removal of defective or
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inappropriate GE components from the Perry nuclear plants as identified in GAP
letters of October 5, 1985, and October 24, 1986, and establishment of a special
independent inspection team, are denied.

C.

Alleged Fraudulent Activity by NRC Investigators

The Petitioners allege that the NRC is in possession of documented evidence
within either the Office of Investigations or the Office of Inspector and Auditor
concluding that reports issued by the Licensees and the NRC concerning Western
Reserve Alliance's February 4, 1986 petition pursuant to § 2.206 were created
in a fraudulent manner and that these reports were used as a basis for denial
of that petition. The Petitioners request, on the basis of these allegations, that
the Director's Decision denying that petition be withdrawn. As stated in the
Director's March 5, 1987 letter acknowledging receipt of the January 9, 1987
petition, the Director was unaware of any investigation (emphasis added) that
called into question an earlier Director's Decision. However, in response to the
petition, the Petitioners' allegations were referred to the Office of Inspector and
Auditor (OIA) for appropriate action. OIA undertook an investigation of this
matter. My office has been informed that the investigation has been completed,
and no evidence of NRC fraudulent activity or wrongdoing as alleged by the
Petitioners has been substantiated.
CONCLUSION
None of the concerns identified by Petitioners raise substantial health and
safety issues which would warrant the initiation of show-cause proceedings.
The specific relief requested by the Petitioners, such as license suspension, an
independent design review of pipe clamps, and a special independent inspection
team to review the allegations in the petition, is not warranted by the information
presented in the petition. Accordingly, Petitioners' requests are denied.
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As provided in 10 C.P.R. § 2.206(c), a copy of this Decision will be filed

with the Secretary of the Commission for the Commission's review.
FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 14th day of August 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFRCE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Diredor

Docket No. 50-482

In the Matter of

KANSAS GAS AND ELECTRIC
COMPANY, lit a/.
(Wolf Creek Generating Station,
Unit 1)

August 22, 1988

The Director of the Office of Nuclear Reactor Regulation denies a Petition filed by the Government Accountability Project on behalf of the Nuclear
Awareness Network (petitioners), who requested the Nuclear Regulatory Commission (NRC) to take action concerning the Wolf Creek Generating Station
(Wolf Creek). Petitioners requested the NRC to take possession of the files
of Kansas Gas and Electric's (KG&E) Quality First (Ql) organization at Wolf
Creek to review the allegations documented in those files, to review the Wolf
Creek quality assurance (QA) program in light of the information in the files,
to explain how the NRC earlier dealt with this information, and to investigate
the actions of a former Wolf Creek site QA manager affecting the Ql program.
As bases for these requests, Petitioners alleged that neither the NRC nor KG&E
adequately resolved the issues documented in the Ql files, alleged that KG&E
and the NRC ignored over 700 safety-significant concerns, and alleged that NRC
failed to assure the Commission and the public that the allegations documented
in the files were adequately resolved. Based on evaluations of previous inspections and investigations involving the Ql program, the Director determined that
the NRC had previously reviewed and satisfactorily resolved all the technical
issues documented in the Ql files and, accordingly, denied Petitioners' request.
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NUCLEAR REGULATORY COMMISSION:
RESPONSIBILITIES

HEALTH AND SAFETY

Where a licensee has initiated a voluntary program to resolve employee
allegations and the NRC has inspected all the files generated by such program
and resolved 100% of the technical issues raised in those files. the NRC need not
take possession of the files to review them. even though the program contained
documentation or procedural deficiencies unrelated to resolution of the safety
aspects of any allegation.
NUCLEAR REGULATORY COMMISSION:
RESPONSIBILmES

HEALTH AND SAFETY

Where a petitioner alleges that the NRC has ignored certain facts making
decisions affecting regulated activities and requests the NRC to explain why it
ignored those facts. the NRC rnay explain how it considered and analyzed the
matter to which the facts pertain to adequately answer the petitioner.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I. INTRODUCTION
By Petition dated May 15. 1985. and an amendment thereto dated May 31.
1985 (hereafter referred to as the Petition). submitted to the Commission pur~
suant to 10 C.P.R. §2.206. Ms. Billie Pirner Garde of the Government Account~
ability Project (GAP). on behalf of the Nuclear Awareness Network (NAN)
(hereafter·referred to as the Petitioners). contends that the Nuclear Regulatory
Commission (NRC or Commission) Staff failed to address serious safety alle~
gations to ensure that the Wolf Creek facility could operate above 5% power
without endangering the health and safety of the public. Specifically. the Peti~
tioners allege that: (1) because the NRC Staff had not taken possession of and
pursued the allegations provided through the Kansas Gas and Electric Company
(KG &E) Quality First (Ql) Program. neither the company nor NRC resolved
those allegations; (2) the Licensees and the NRC Staff ignored or "buried" over
700 safety-significant concerns received from over 240 individuals; and (3) the
NRC Staff failed to assure the Commission and the public that the allegations
in these files were adequately resolved.
The Petitioners requested that NRC:
(1) require the Staff to take possession of the Ql files and provide to the
Commission and the public the analysis of why the alleged significant
safety-related deficiencies identified for the past year (Note: refers
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to year preceding May 15, 1985) by members of the workforce do
not pose a danger to the public health and safety;
(2) conduct an inquiry on the ramifications of the collective safety
significance and/or adequacy on (sic) the quality asswance program
in the light of the information contained in the Quality First files;
(3) require an explanation from both NRR and Region IV as to why they
allegedly allowed the allegations to be exempt from the regulatory
analysis for determination of safety significance; and
(4) request that the Office of Investigations (Ol) conduct an investigation into the alleged compromising of the Quality First program by
William Rudolph, site Quality Asswance (QA) manager.
By letter dated June 12, 1985, the then-Director of the Office of Nuclear
Reactor Regulation (NRR), acknowledged receipt of your Petition and informed
you of his conclusion that the matters identified in your Petition did not require
any immediate action to protect the health and safety of the public. On the basis
of that conclusion, in part, the Director issued a full-power license for Wolf
Creek Generating Station on June 4, 1985. He further stated that appropriate
action would be taken on your Petition.
I have now completed my evaluation of the Petition. For the reasons set forth
in the discussion below, the Petitioners' requests for action are denied.

n.

BACKGROUND

In early 1984, KG&E initiated the Ql program at the Wolf Creek Generating
Station to establish "the necessruy administrative and investigative measures
to ensure that all quality concerns related to safe plant operations, quality of
work, compliance with requirements or management are appropriately evaluated,
investigated, dispositioned. verified. and documented."· While the NRC does
not require its licensees to have such programs, it does encourage its licensees to
implement them. The program, available to all site employees, affords them an
opportunity to report concerns personally to Ql investigators or anonymously
by a telephone "hotline."
Information about the program and instructions for reporting concerns are
posted at the site and made available to. site employees. In addition, employees
are interviewed by Ql personnel when they terminate their employment at Wolf
Creek and asked if they have any quality concerns to report for Ql investigation.
As of the end of May 1985, the Ql program had received a total of752 concerns
from 271 individuals.

·KG&E', Quality Concern Reportin, S)'llan. Procedure No. IU.29. Revilion 0, dated February 24,1984.
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On June 3, 1985, the NRC held a public meeting to discuss and decide
whether a full-power license should be issued for the Wolf Creek Generating
Station. Immediately prior to that meeting, the Commission had held a closed
meeting with the Staff and the Office of Investigations (01) to discuss the
significance of investigations then pending on Wolf Creek and the Staff's efforts
regarding review of the Ql program. With the exception of several pages, the
trnnscripts of the closed meeting have now been publicly released.
Following the Staff's discussion of the relevant licensing issues and KG&E's
presentation at the public meeting, the Commission voted unanimously to
authorize the Director of the Office of Nuclear Reactor Regulation to issue a
full-power license for Wolf Creek; as noted above, that license was subsequently
issued on June 4, 1985.

m.

DISCUSSION

The requests of the Petitioners are treated seriatim below:
A.

"Require the Staff'to take possession or the Ql files and provide to
the Commission and the public the analysis or why the significant
sarety-related deficiencies identified ror the past year by members or
the workforce do not pose a danger to the public health and sarety."·

The NRC Staff carried out a continuing evaluation of the Ql program's
effectiveness since its inception in early 1984 through mid-1985 to ensure
that safety-significant quality concerns had been evaluated and resolved by
the Licensees. This evaluation included reviews of both the programmatic
aspects of the Ql program and the content and resolution of the individual
concerns contained in the Ql files. Because the NRC does not require,
but encourages, programs of this nature, the NRC has not prescribed any
specific regulatory requirements to govern such employee concern programs,
and therefore has not delineated any specific inspection criteria by which to
evaluate such programs. The NRC has its own program to evaluate allegations
that it receives relative to construction or quality deficiencies important to safety
at nuclear power stations and has developed appropriate procedures to evaluate
such allegations. Accordingly, the NRC Staff used this general guidance for
reviewing allegations submitted to the NRC to evaluate the Ql program. The
NRC also reviewed the Ql program to ensure that KG&E reported verified
safety-significant deficiencies. Between September 25, 1984, and May 31, 1985,
six reviews involving the KG&E Ql program were carried out by NRC regional
·NOIe: 'IlWI would be !he t-year period p=edina May t98S.!he date cL!he Petition.
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and headquarters personnel. These publicly available reports. are summarized
below.
The first five reviews thoroughly examined programmatic aspects of the
KG&E Ql program as well as closed case files, including files involving possible
wrongdoing issues, exit interview files, and files containing drug-related issues.
While the reviews found that several programmatic aspects of KG&E's Ql
program were deficient, as explained below, the NRC did not identify any
violations of, or deviations from NRC requirements, nor did the NRC find
any indications that the Ql program failed to properly assess and resolve any
significant safety concerns.
From May 27, 1985, through May 31, 1985, a 16-member NRC Staff
team performed a final, special review of the Ql files. The NRC inspection
team consisted of the Wolf Creek resident inspectors and representatives of
the Office of Nuclear Reactor Regulation (NRR), Region IV's Division of
Reactor Safety and Projects, Region IV's Office ofInvestigations, and the Office
of Inspection and Enforcement at NRC Headquarters. The inspection team
reviewed all Ql files (271 case files containing a total of 752 concerns) in depth
to determine whether KG&E had properly dealt with the concerns brought to
the Ql organization by employees of KG&E and its contractors. This review
consisted of 679 onsite inspector-hours. Although Region IV had previously
reviewed approximately 40% of the 271 case files, the special inspection team
included these files in its review to provide total continuity and another level
of review. Sixty-one percent (61%) of the total number of reported concerns
comprised technical safety concerns.
The review revealed that KG&E and Ql had properly classified, followed up
in depth, and appropriately corrected each of the technical concerns. The team
concluded, however, that KG&E Ql failed to provide appropriate trending to
management and did not require enough feedback and other information from
other KG&E organizations to support closure of thirty-four concerns related
to harassment and intimidation, drug, and falsification issues. Nevertheless,
the NRC team obtained information and interviewed personnel outside the
Ql organization which enabled the team to conclude that these thirty-four
concerns were not a restraint to full-power operation. Furthermore, despite the
programmatic deficiencies noted above, the team also concluded that KG&E's
Ql program did reach proper resolution on technical issues in a responsible
manner and that an appropriate level of management integrity was evidenced
by such proper resolution, management involvement in the program, and the
program's independence. Overall, the team concluded, after a careful review

·See NRC Inspection Reports: 50-482/84-37, Squmbc:r 25-'Z7. 1984; 50-482184-48. October 9-Novcmbcr 2.
1984; 50-482/84-52, November 13-Dccanbc:r 13.1984; 50-482184-58. Dccanbc:r 17-28.1984. and IlmlllY 7-18.
1985; 50-482/85-09.1anuary 21-Fe!nuuy 15. 1985; and 50-482/85-28. May 'Z7-31. 1985.
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of all files and concerns, that there were no issues that would be a restraint to
full-power operation of the Wolf Creek Generating Station.
B.

"Conduct an inquiry on the ramifications or the collective sarety

significance and/or adequacy on (sic) the quality assurance program
in the light or the inrormation contained in the Quality First files"
The Petitioners claim that there are statements and supporting information
from over 240 individuals who have expressed over 700 safety-significant
concerns. They also state that it is their understanding that the Licensees have
ignored or "buried" the serious concerns of these individuals. The Petitioners
further allege that the NRC has also ignored these concerns, and they assert that
it is clear to them that neither the company nor the NRC is going to resolve
those problems.
As summarized previously, the NRC Staff extensively reviewed the process
and content of the Ql program used by KG&E to identify, traclc. and correct
quality concerns at the Wolf Creek Generating Station. Despite critical comments provided by the Staff to KG&E on certain programmatic elements, the
results of this continuing review indicate that the Ql program has been effective
in investigating and resolving the safety concerns identified by KG&E employees and employees of firms under contract to KG&E during the construction of
WolfCreek.
The Region IV followup and ongoing review of the Ql files did not
show any indication that the Licensees had attempted to ignore or "bury" the
technical concerns of any individuals. The multidisciplinary NRC team found
that KG&E investigated. resolved, and corrected. as appropriate, all technical
safety concerns that were reported by employees. The responsible KG&E
organizational element proposed corrective actions, and Ql program personnel
reviewed those corrective actions to ensure that the quality concerns had been
properly addressed. KG&E's Ql program, in concert with other KG&E and
its contractor's programs, suitably resolved every technical safety issue that it
examined, including all the technical issues the Petition raises.
On the basis of the Staff's review of 100% of the quality concerns provided
to the Ql program and the assessment of KG&E's resolution of the safety
aspects of these concerns, there is no evidence to support the allegation that
either the Licensees or the NRC Staff ignored or "buried" any safety concern.
The information in the Ql files, to which full access has been afforded NRC
since the inception of the program, showed that no safety-significant technical
issue remained unresolved and raised no substantive questions regarding the
overall adequacy of the QA program. Therefore, further evaluation of the safety
significance of these concerns is not warranted.
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C.

"Require an explanation from both NRR and Region IV as to
why they allegedly allowed the allegations to be exempt from the
regulatory analysis for determination of safety significance"

The Petitioners also contend that the NRC Staff failed to assure the Commission and the public that the allegations contained in the Q1 files were adequately
resolved and that the Staff inaccurately presented a picture to the Commission
of a plant without serious safety deficiencies in that the Staff reported to the
Commission that there were only nine allegations under review of the plant.
The NRC Staff discussed the results of its review of the Q1 program case
files with the Commission during the June 3, 1985 public meeting on issuance
of a full-power license to KG&E for the Wolf Creek Generating Station. The
NRC Staff presentation clearly and definitively identified the number of concerns
handled by the Q1 program, the extent of the Licensees' investigation of those
concerns, and the results of the Staff's investigation of all of the case files and
concerns in the Ql program. The Staff did state that nine issues required some
supplemental work which was done by the Staff. The issues were satisfactorily
settled. ('The transcript of that meeting is a public document available in the
Commission's Public Document Room.) The Staff concluded that there were
no technical issues that would cause them to recommend against issuing a fullpower license. The Staff also indicated in the public record that, although there
were some issues identified by the Office ofInvestigations (01) that related to the
investigative methodology of the Q1 investigators, the NRC Staff had inspected
the technical and safety aspects of the issues about which 01 had expressed
concern and found no evidence weighing against full-power licensing. In short,
the Staff had in fact already analyzed the technical allegations in the Ql files
for safety significance.

D.

''Request that the Office or Investigations (01) conduct an
investigation into the alleged compromising or the Quality First
program by WiUiam Rudolph, site QuaJity Assurance (QA)
manager"

The Petitioners indicated that they have provided information to 01 on the
Q1 program and have requested that 01 open an inquiry into allegations of
deliberate mishandling of the Ql program. In addition, the Petitioners, by an
amendment to their May IS, 1985 petition, dated May 31, 1985, stated their
concern that the briefing the Commission was to receive from the NRC Staff
regarding issuance of a full-power license for Wolf Creek would not be thorough
and complete, and they identified specific issues that were included in Ql files
that they had provided to 01.
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During July 1985, 01 performed three investigations· of specific Ql cases
which were examples of types of cases for which NRC had provided critical
programmatic comments previously to KG&E. These investigations confirmed
the existence of programmatic weaknesses that had been identified earlier.
Moreover, beginning in June 1986, OI carried out an investigation into whether
KG&E's management used the Ql program in such a way as to suppress
employee concerns from being fully investigated and/or having appropriate
corrective action implemented so that employee concerns would not interfere
with the issuance of the Wolf Creek Generating Station operating license. The
OI investigation focused on the Ql program of late August through December
1984. Early in this period. the Ql program reported to Mr. William Rudolph as
QA Manager. The reporting responsibility for this program was subsequently
transferred to the Vice President, Quality, and then to the Group Vice President,
Technical Services. These changes in reporting responsibilities minimized the
potential for conflicts of interest in the processing of allegations. Further,
the investigation included interviews with twenty-one then-current and former
Q1 employees, along with the KG&E Chief of Security and the KG&E Vice
President, Nuclear. On the basis of these interviews, certain Q1 case files were
selected for review. Two NRC inspectors, experienced in the inspection of
nuclear power plants, assisted the OI investigators in the technical reviews of
the selected Q1 case files.
OI completed its investigation in November 1987 and concluded that a
substantial nwnber of concerns that merited a thorough investigation were given
only superficial attention, were inadequately investigated, and their documented
closures were accepted by Ql management. Despite the number of shortcomings
identified in the Ql program by this investigation, OI concluded that the evidence
did not establish wrongdoing on the part of KG&E management
Quality First Observations (QFOs) are issues that are discovered during a
Ql investigation that are outside of the original scope of review. They are
referred to the responsible KG&E organization for investigation and correction.
With regard to the QFOs for which Mr. Rudolph was responsible, the NRC
Staff reported in Inspection Report 50-482/85-09 that as of February IS, 1985,
eleven QFOs had been initiated as a result of Ql investigation of concerns
and forwarded to the responsible organizations for action and closure, and
that Ql had received responses from the responsible organization for all of
them. However, OI recommended that NRC not place great reliance on the Ql
investigative program as it existed in late 1984. '(As noted earlier, that NRC
Staff was well aware of the limitations of the Ql investigative program regarding
certain types of wrongdoing issu~ and conducted its reviews of the technical

·01 Ca,e Numbc:ra 4-85-011. 4-85-012, and 4-8S-013.
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significance of these issues accordingly.) The NRC Staff transmitted a synopsis
of the investigation to KG&E by letter on November 24, 1987, and also released
the' synopsis to the Public Document Room at that time.
As described in Part m.A, above, the NRC carried out independent inspections regarding the adequacy of the handling of each technical safety concern
by the Ql program and concluded that each concern was properly resolved and
that there were no issues that would be a restraint to full-power operation of the
Wolf Creek Generating Station. The NRC Staff will continue to independently
review and investigate allegations provided directly to the NRC related to the
Wolf Creek Generating Station, irrespective of whether they are contained in
the Ql program files.
On the basis of the Staff's inspection results that were discussed with the
Commission during the June 3, 1985 public meeting to consider issuance of the
Wolf Creek Generating Station full-power license, I conclude that the briefing
given to the Commission was complete and thorough and no additional review
of the Ql files, as requested by the Petitioners, is necessary. On the basis
of the NRC Staff's investigation of the Ql Program and its implementation, I
further conclude that there is no reason to conduct any further investigation into
Mr. Rudolph's activities in the Ql Program.

IV.

CONCLUSION

The institution of proceedings pursuant to 10 C.F.R. § 2.202 is appropriate
only where substantial health and safety issues have been raised, see Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLI-75-8, 2
NRC 173, 175 (1975); Washington Public Power Supply System (wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 924 (1984). This is the standard
that I have applied to the concerns raised by the Petitioners in this Decision to
determine whether enforcement action is warranted.
For the reasons discussed above, I find no substantial basis for taking the
actions requested by the Petitioners. Rather, based on the NRC Staff's inspections relating to the concerns raised in the Petition and its subsequent evaluation of those inspections. I conclude that no substantial health and safety issues have been raised by the Petitioners. Accordingly, the Petitioners' requests
for action pursuant to § 2.206 are denied as described in this Decision. As
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provided by 10 C.P.R. §2.206(c), a copy of this Decision will be filed with the
Secretary of the Commission for the Commission's review.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 22d day of August 1988.
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(Onslle Emergency Planning
and Safety Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st sl.
(Seabrook Station, Units 1
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September 22, 1988

The Commission has under consideration whether to waive the financial
qualification rule, but decides that low-power operation may not begin at
Seabrook until Applicants have shown reasonable assurance that adequate funds
will be available for decommissioning in the event that low-power operations
have occurred at Seabrook and a full-power license is not granted. The
Commission requests that within 30 days Applicants provide it with adequate
documentation of their plan and appropriate commitments under that plan to
provide such reasonable assurance. The Commission also provides a schedule
and scope for filing any motions to reopen and admit late-filed contentions based
on the filing. The Commission itself will decide that reasonable assurance has
been provided or what necessary steps remain.
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FINANCIAL QUALIF1CATIONS REVIEW AND
DECOMMISSIONING COSTS
The Commission agrees that "all consideration of decommissioning funding
should be eliminated from financial qualification review and instead be considered under the •.. decommissioning regulations." ALAB-895, 28 NRC 7,25
n.66 (1988).
DECOMMISSIONING COSTS
In the decommissioning rulemalcing the Commission determined that public
health and safety could best be protected by promulgating a rule requiring
reasonable assurance that at the time of termination of operations adequate funds
are available so that decommissioning can be carried out in a safe and timely
manner. This reasoning, when applied to the unique and unusual circumstances
of this case, requires that before low-power operations may be authorized
Applicants provide reasonable assurance that adequate funds will be available
so that, in the event a full-power license is not granted for Seabrook Unit I,
safe decommissioning will be reasonably assured.

ORDER
The Commission has under consideration the views of the parties on the
certified petition for waiver of certain aspects of its financial qualification rules.
See Memorandum and Order, ALAB-895, 28 NRC 7 (1988). The Commission
intends to address the rule waiver issue directly in a subsequent memorandum
and order.
While the matter has been pending, the Commission's decommissioning rule
became effective on July 27, 1988. See 53 Fed. Reg. 24,018 (June 27, 1988).
The potential effect of that rule on aspects of the relief sought by Petitioners was
noted by the Atomic Safety and Licensing Appeal Board in ALAB-895. The
Appeal Board held that "all consideration of decommissioning funding should be
eliminated from financial qualification review and instead be considered under
the. . . decommissiOning regulations." 28 NRC at 25 n.66.
We agree with the Appeal Board in this regard.1 Moreover, since the funds
required to decommission safely after low-power operation has occurred would

1A •• atrlct m.tter. Ihia means that financial qualifications or usurance of f'undmg for decanmissioning af\c:r

low·power operation bas occuned falla ouUidc of the lCOpe of the Nle aought to be waived in the petition for
waiver certiJicd to us by !he Appeal Baud. However. !he matter ia berate us on review of ALAB·89S and, of
course. we also may take up the ialUe IIIIJ 'POw.
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appear to be substantially more than the funds required to conduct low-power
testing and training safely, we have given initial consideration to this issue.
In the decommissioning rulemaking the Commission determined that public
health and safety could best be protected by promulgating a rule requiring
reasonable assumnce that, at the time of termination of operations, adequate
funds are available so that decommissioning can be carried out in a safe and
timely manner and that lack of funds does not result in delays that may cause
potential health and safety problems. 53 Fed. Reg. at 24,037.
We believe that this reasoning, when applied to the unique and unusual
circumstances of this case, requires that before low power may be authorized,
Applicants provide reasonable assumnce that adequate funds will be available so
that safe decommissioning will be reasonably assured in the event that low-power
operation has occurred and a full-power license is not gmnted for Seabrook
Unit 1.
Applicants have not yet provided such assumnce. Thus, the first step in
resolution of this question of assumnce of adequate funding for decommissioning
is to request Applicants to provide the basis on which a finding of the necessary
reasonable assumnce, as stated above, might be made. We request that within
30 days of the date of this Order Applicants provide us adequate documentation
of their plan and appropriate commitments under that plan to provide reasonable
assumnce that adequate funding for decommissioning will be available in the
event that a full-power license is not gmnted for Seabrook 'Unit 1.
The proceduml posture of this case reflects ,that the record is closed for the
consideration of new issues, and litigation on this issue may only be pursued if a
motion to reopen is gmnted and at least one late-filed contention is admitted. The
Commission intends to resolve any such motion on an expedited basis. Thus,
within ten (10) days after service of Applicants' filing the parties must file, with
the Commission, any motions and late-filed contentions based on Applicants'
plan to fund the decommissioning of the plant in the event that a full-power
license is not granted. All oppositions to any such motion must be filed within
ten (10) days of service of the motion. All filing and service shall be by personal
delivery or express mail. After receipt and consideration of the parties' filings,
the Commission itself will either decide that the requisite reasonable assurance
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has been provided or will direct what additional steps are necessary to permit a
determination that the requisite reasonable assurance has been demonstrated.
It is so ORDERED.
fur the Commissionl
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville. Maryland.
this 22d day of September 1988.

2awrman Zech was not present for the affirmation of this Older. which he would have approved had h'; been
present.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
AdmInIstrative Judges:
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In the Matter of

Docket No. 50-322·0L·5
(EP ExercIse)

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station.
UnIt 1)

September 20. 1988

Although it finds the applicant's appeal from a Licensing Board's partial
initial decision on the scope of an exercise of the offsite emergency plan for
the Shoreham facility, LBP·87·32, 26 NRC 479 (1986), technically moot. the
Appeal Board issues an opinion. essentially advisory in nature, that affirms the
Licensing Board's ultimate conclusion.
OPERATING LICENSE:

EMERGENCY PREPAREDNESS

The Commission's regulations require, prior to issuance of an operating li·
cense for a nuclear power plant, a finding of "reasonable assurance that adequate
protective measures can and will be taken in the event of a radiological emer·
gency." 10 C.F.R. § 50.47(a)(I) (1988). To determine if such reasonable assur·
ance exists, these regulations require, inter alia, periodiC exercises to evaluate
major portions of emergency response capabilities. 10 C.F.R. § 50.47(b)(14).
See also 10 C.F.R. Part 50, Appendix E, § IV.F.
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OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

Any hearing on the results of an emergency response exercise is restricted
to the issue whether "the exercise revealed any deficiencies which preclude a
finding of reasonable assurance that protective measures can and will be taken,
i.e., fundamental flaws in the plan." CLI-86-11, 23 NRC 577, 581 (1986).
As to such hearing, the usual threshold for the admission of contentions a pleading requirement that the bases of each contention be set forth with
reasonable specificity - remains unchanged. Ibid. See 10 C.F.R. § 2.714(b).

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

The obligation of the Commission to give consideration to an offsite emergency plan applies to one prepared by a utility without governmental cooperation. In addition, with respect to such a plan, the Commission assumes that in
an actual emergency, state and local governments would make a "best effort"
response, relying on the utility plan. CLI-86-13, 24 NRC 22, 29, 31 (1986).

APPEAL BOARDS:

ADVISORY OPINIONS

There is no jurisdictional limitation or other insuperable barrier to the Appeal
Board's rendition of an advisory opinion on issues that have been indisputably
mooted by events occurring subsequent to a licensing board decision. Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2),
ALAB-455, 7 NRC 41,54 (1978), remanded on other grounds sub nom. Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979). Where an issue is of "demonstrable recurring importance," an opinion that is essentially advisory in nature
is warranted. ALAB-743, 18 NRC 387, 390 n.4 (1983).

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

10 C.F.R. Part 50, Appendix E, § IV.F.l, requires a full participation emergency preparedness exercise sometime during the two-year period preceding
full-power (i.e., operation above five percent of rated power) licensing.
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OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

An implicit assumption in the criterion for an admissible exercise contention
is that the exercise itself must be comprehe~ive enough to permit a meaningful
test and evaluation of the emergency plan to ascertain' if that plan is fundamentally flawed. An intervenor must therefore be allowed to challenge the scope of
an exercise as too limited.
RULES OF PRACTICE:

CONTENTIONS

Assuming that the general subject of a regulatory requirement is not otherwise
expressly foreclosed from challenge, an intervenor (through the appropriate
procedural vehicle) can always raise issues concerning compliance with such
regulatory requirement
OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

''Reasonable assurance" is the ultimate finding the Commission must malee
in connection with the overall emergency preparedness of a facility. 10
C.P.R. § 50.47(a).
OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

The reasonable assurance criterion embodies the basic notion that pervades
all of the Commission's emergency planning requirements: the fundamentals
of the emergency plan are important, not the details or minor, ad hoc problems.
See generally Union of Concerned Scientists v. NRC, 735 F.2d 1437, 1448
(D.C. Cir. 1984), cert. denied, 469 U.S. 1132 (1985); Carolina Power & Light
Co. (Shearon Harris Nuclear Power Plant), CLI-86-24, 24 NRC 769, 775 n.8, 777
& n.l0 (1986), aJJ'd sub nom. Eddleman v. NRC, 825 F.2d 46 (4th Cir. 1987).
See also 52 Fed. Reg. 16,823, 16,824 (1987).
REGULATIONS:

INTERPRETATION

As is the case with statutory construction, interpretation of any regulation
must begin with the language and structure of the provision itself. lA Sutherland, Statutory Construction § 31.06 (4th ed. 1984); Lewis v. United States, 445
U.S. 55, 60 (1980). Further, the entirety of the provision must be given effect.
2A Sutherland, Statutory Construction § 46.06 (4th ed. 1984). Although admin-
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istrative history and other available guidance may be consulted for background
information and"the resolution of ambiguities in a regulation's language, its interpretation may not conflict with the plain meaning of the wording used in that
regulation. Abourezk v. Reagan, 785 F.2d 1043, 1053 (D.C. Cir. 1986), ajJ'd,
108 S. CL 252 (1987); GUARD v. NRC, 753 F.2d 1144, 1146 (D.C. Cir. 1985).
REGULATIONS:

INTERPRETATION

A footnote in a regulation is entitled to legal effect equal to that to which it
would be entitled if it were in the texL
OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

Among other things, a full participation exercise must test the major observable portions of the onsite and offsite emergency plans and mobilize sufficient
numbers of state, local, and licensee/applicant personnel and other resources so
as to permit verification of their integrated capability to respond to the particular
accident scenario being tested.
OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

NUREG-0654 is the principal guidance document for NRC staff and Federal
Emergency Management Agency (FEMA) review of emergency plans.
OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

NUREG-0654 and similar documents are akin to "regulatory guides." That
is, they provide guidance for the staff's review, but set neither minimum
nor maximum regulatory requirements. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 709-10 (1985),
aff'd in part and review otherwise declined, CLI-86-5, 23 NRC 125 (1986);
Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-725, 17 NRC
562,568 n.l0 (1983).
REGULATORY GUIDES:

INTERPRETATION

Where guidance documents conflict or are inconsistent with a regulation, the
latter must prevail. On the other hand, guidance consistent with the regulations
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and at least implicitly endorsed by the Commission is entitled to correspondingly
special weight See. e.g .• Limerick. 22 NRC at 711 & n.40.

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

FEMA findings on questions of adequacy and implementation capability
are considered presumptively valid in NRC licensing proceedings, but such
presumptions may be rebutted. 10 C.P.R. § 50.47(a)(2).

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

The adequacy of the scope of a pre-license emergency exercise must be
judged against the NRC's regulatory requirements, not the customary practice
of FEMA in designing and conducting such exercises.

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

The general focus of the NRC's emergency planning requirements is on
whether there is reasonable assurance that adequate protective measures can
and will be taken in the event of an emergency - i.e., whether there is an
absence of any fundamental flaws in the emergency plans.

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

Public alen and notification is a major element of emergency planning. See
10 C.P.R. § 50.47(b)(5), (6). Section IV.F of Appendix E malces clear that
exercises shall test the public notification system.

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

The language in 10 C.P.R. Part SO, Appendix E, § IV.P.I stating that
a full participation exercise should "tesiO as much of the licensee, Stale
and local emergency plans as is reasonably achievable without mandatory
public panicipation" means that emergency exercises should not involve actual
participation by the general public, or so-called "live tests and drills:'
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OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

Where an applicant claims that it was not possible to test an element of
an emergency plan that would otherwise be required to be included in a full
participation pre-license exercise, the Licensing Board should analyze that claim
pursuant to 10 C.F.R. Part 50, Appendix E, § IV.F.6, and 10 C.F.R § 50.47(c)(I)
(1988).

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

The potential evacuation of schools within the emergency planning zone
(EPZ) is a major element of offsite emergency planning. See 10 C.F.R.
§ 50.47(b)(10). A sufficient number of school and related personnel must
therefore participate in a full participation exercise so as to permit verification
of their integrated capability to respond to the accident scenario. 10 C.F.R. Pan
50, Appendix E, §IV.P.l n.4.

RULES OF PRACTICE:

BURDEN OF PROOF

Satisfaction of the burden of proof regarding a factual matter is not just a
formality. It goes to the heart of the legal process and requires evidence - not
specUlation, regardless of how well-founded such speculation might appear to
be.

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

A pre-license full participation exercise must include participation by each
state within the ingestion exposure pathway emergency planning zone. 10
C.P.R. Pan 50, Appendix E, §IV.F.1. See 10 C.F.R. §50.47(c)(2).

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

The extent of each ingestion exposure pathway state's participation in a prelicense emergency exercise is not detailed in 10 C.F.R. Part SO, Appendix E,
§ IV.P.I. Although the partiCipation of such state will necessarily be limited
by the particular accident scenario tested in the exercise, that scenario must be
broad enough to meet all regulatory requirements for a pre-license exercise.
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RULES OF PRACTICE:

RESPONSIBILmES OF PARTIES

An applicant for an operating license is ultimately responsible for analyzing
the Commission's regulations and determining its obligations thereunder.
OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

The participation of special facilities (hospitals, nursing homes, etc.) is a major observable portion of the offsite emergency plan and, thus, the Commission's
regulations require contact during a full participation pre-license exercise with
a sufficient number of such facilities so as to verify their integrated capability
to respond to an accident.

APPEARANCES
Donald P. Irwin, Richmond, Virginia (with whom Lee B. Zeugin, Richmond,
Virginia, was on the brief), for applicant Long Island Lighting Company.
Lawrence Coe Lanpher, Washington, D.C. (with whom E. Thomas Boyle,
Hauppauge, New York, Susan M. Casey, Washington, D.C., Richard
J. Zahnleuter, Albany, New York, and Stephen B. Latham, Riverhead,
New York, were on the brief), for the intervenors Suffolk County, the
State of New York, and the Town of Southampton.
Edwin J. Reis (George E. Johnson and Lisa B. Clark were on the brief) for
the Nuclear Regulatory Commission staff.

DECISION
Applicant Long Island Lighting Company (LILCO) has appealed a December
1987 partial initial decision in which the LicenSing Board concluded that the
scope of the February 13, 1986, exercise of the offsite emergency plan for
the Shoreham Nuclear Power Station was insufficient to comply with the NRC's
emergency planning requirements. See LBP-87 -32, 26 NRC 479. The NRC staff
supports Lll..CO's appeal, and the intervenors Suffolk County, the State of New
York, and the Town of Southampton (hereinafter, "the Governments") oppose
it As explained below, we affirm the Licensing Board's ultimate conclusion
that the exercise did not satisfy certain regulatory requirements.
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I.
The Commission's regulations require, prior to issuance of an operating license for a nuclear power plant, a finding of "reasonable assurance that adequate protective measures can and will be taken in the event of a radiological
emergency." 10 C.F.R. § 50.47(a)(I) (1988). To determine if such reasonable
assurance exists, section 50.47(b) of these regulations describes 16 standards
that an acceptable emergency plan must satisfy. Pertinent to the instant appeal is section 50.47(b)(14), requiring "[p]eriodic exercises • • . to evaluate
major portions of emergency response capabilities ••.." Appendix E to 10
C.F.R. Pan 50 elaborates on this requirement. As pan of the training portion
of an emergency plan, Appendix E, § IV.F, requires generally that emergency
preparedness exercises
test the adequacy of timing and content of implementing procedures and methods, test
emergency equi(XIIent and c:ommunications networks, test the public notification system,
and ensure that emergency organization penonnel are familiar with their duties.

Section IV.F goes on to specify, to a limited extent, the requirements and timing
of both onsite and offsite exercises, beginning two years before license issuance
and continuing throughout the life of the plant. Of particular relevance here is
paragraph 1 of section IV.F:
I. A full participation exercise4 which tests as much of the licensee, State and local
emergency plans as is reasonably achievable without mandatory public participation shall
be conducted for each site at which a power reactor is located for which the fint operating
license for that lite is issued after July 13, 1982. This exercise shall be conducted within
two yean before the issuance of the tint operating license for full power (one authorizing
operation above 5% of rated power) of the fint reactor and shall include participation by each
Stale and local government within the plume exposure pathway EPZ [emergency planning
zone] and each State within the ingestion exposure pathway EPZ. •••
4"F1l1l participation" when used in conjunction wilh emergency preparedness exercises for a particuhr
aile mecu apprcprlate omite local and State authotitiea and licauce personnel physically and actively take
put in testin, Ihc:ir inlearated capabilily 10 a&:qualdy assess and respond 10 an accident II a canmercW
JIIlClear power p1anL "FIl1l participation" includeslCatina !he major observable portions of !he onsile and
affsite emergency plans and mobilization of State, local and licensee penonneI and ccher reIOU1'CCI in
lIlffic:ient numbcn 10 verify the capability 10 respond to !he Iccidcnt lCCI1uio.

At one time, COmmission regulations essentially precluded consideration of
the results of emergency exercises in licensing proceedings. See 10 C.F.R.
§ 50.47(a)(2) (1983). In Union of Concerned Scientists v. NRC, 735 F.2d 1437
(D.C. Cir. 1984), cert. denied. 469 U.S. 1132 (1985) (hereinafter, "UCS'j.
however. the court struck down that rule, concluding that it denied intervenors
their right under section 189(a)(I) of the Atomic Energy Act of 1954. as

282

amended, 42 U.S.C. § 2239(a)(I), to a hearing on an issue considered material
to licensing. The Commission thereafter amended its rules accordingly, and
intervenors may now litigate the results of "pre-license," or initial, emergency
exercises. See 50 Fed. Reg. 19,323 (1985).
On February 13, 1986, the Federal Emergency Management Agency (FEMA)
conducted a pre-license emergency preparedness exercise at Shoreham pursuant
to the NRC's request and in conjunction with that ofLILCO. Because the State of
New York and local governments oppose LILCO's license application, there was
no governmental offsite emergency response plan for FEMA to test, as is usually
contemplated in such an exercise. Instead, FEMA evaluated an exercise based
on LILCO's own offsite plan, as implemented by the Local Emergency Response
Organization (LERO) - i.e., LILCO employees and contractors working with
support organizations such as the American Red Cross, the U.S. Coast Guard,
the U.S. Department of Energy, and private firmS.1
After the February 1986 exercise, the Governments sought the Commission's
advice on how to proceed with the litigation of contentions concerning the
exercise. The Commission responded in CLI-86-11, 23 NRC 577 (1986).
Taking note of the court's UCS decision, the Commission stated that any hearing
would be restricted to the issue whether "the exercise revealed any deficiencies
which preclude a finding of reasonable assurance that protective measures can
and will be taken, i.e., fundamental flaws in the plan." Id. at 581. The
Commission also confirmed, however, that the usual threshold for the admission
of contentions - a pleading requirement that the bases of each contention be
set forth with reasonable specificity - was to remain unchanged. Ibid. See 10
C.P.R. § 2.714(b).
The Governments subsequently tendered, and the Licensing Board admitted,
numerous contentions alleging "fundamental flaws" in the emergency plan as
revealed by the exercise. See Prehearing Conference Order (October 3, 1986)
(unpublished), as modified, LBP-86-38A, 24 NRC 819 (1986). Pertinent here are
contentions EX-IS and }3X-16, which challenge the scope of the exercise itself
for its failure to test certain" assertedly major portions of the emergency plan,
thereby demonstrating further fundamental flaws in the plan and precluding the

1 Various aspects of the I.n.CO offrite plan and the utilily', IUthOrity to implement it have been litiglted before
the Lic:cnsing Board, Appeal Board. Commission, and state and federal c:ourtI since 1983. A number of issues
mnain unresolved. and II pn:acnt litigltion before the Lic:cnsing Board continues. Pertinenlto the February 1986
cxerciJe is the Canmission', ruling in ClJ·86-13. 24 NRC 22, 29 (1986), thaI it is obliged to give cmsideration
to an olUite emergency plan prepared by I utililY without governmental. c:oopcntion. In Iddition, the Commission
Issumes thaI in an Ictllll emergency, llate and local governments would make I "best effort" response, relying
on the LILCO plan. Whether such response would be Idequate to mCCl the Commission', "Ieuonable assurancc"
Ilandud n:maina to be delermincd in the pending litigation before the Licensing Board. 14. 1131. (The Canmission
codified this view in its emergency planning regulations. Su 10 c.F.R. § 50.47(cXl); 10 c.F.R. Part SO, Appendix
E, IIV.F.6 (1988). The court recently upheld these regulations in MtJSsacllUslns Y. NRC, 856 F.ld 378 (111
Gr. 1988).)
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ultimate reasonable assurance finding.2 The Board held hearings on these issues
in May and June of 1987 and issued its decision the following December.
By the time LILCO's instant appeal from that decision was fully briefed,
the two-year window for the pre-license exercise required by 10 CF.R. Part 50,
Appendix E, § IV.F. 1 (see supra p. 282), was already closed. In any event, the
existence of other unresolved emergency planning issues has thus far prevented
the issuance of a full-power operating license for Shoreham.' Hence, another
emergency preparedness exercise was conducted this past June.4 In this circumstance (and in the absence of an exemption from the Commission's requirement
that an initial exercise be conducted in the two years preceding issuance of a
license), the February 1986 exercise is apparently without significance vis-a-vis
license issuance, and LILCO's appeal from the Board decision finding that exercise deficient is technically moot. In an unpublished order issued June 27, 1988,
we therefore solicited the parties' views on whether LILCO's appeal should be
dismissed and the Ucensing Board's partial initial decision vacated. In a rare
instance of agreement, LILCO, the Governments. and the NRC staff each urged
us not to dismiss the appeal and to resolve the legal issues at hand.
There is no jurisdictional limitation or other "insuperable barrier to our
rendition of an advisory opinion on issues which have been indisputably mooted
by events occurring subsequent to licensing board decision." Northern States
Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and' 2), ALAB455,
7 NRC 41, 54 (1978), remanded on other grounds ~ nom. Minnesota v. NRC.
602 F.2d 412 (D.C. Cir. 1979). Where an issue is of "demonstrable recurring
importance," an opinion that is essentially advisory in nature is warranted.
ALAB-743 , 18 NRC 387, 390 n.4 (1983). We believe that LILCO's appeal
presents just such a circumstance.
As noted above, the regulation here at issue, 10 C.F.R. Part 50, Appendix
E, § IV.F. I , requires a full participation emergency preparedness exercise sometime during the two-year period preceding full-power (i.e., operation above five
percent of rated power) licensing. Another such exercise has already been conducted, and FEMA's evaluation was issued recently. The history of this proceeding suggests that litigation concerning that exercise would not be unexpected.
And, as this proceeding has also demonstrated, the exercise evaluation and the
subsequent litigation of issues arising from the exercise is a time-consuming
2Con1entims EX·IS and EX·16 &111100 lcn&lhy and convoluted 10 reprint here verbatim. Sec Suffolk County.
Stlto of New Yc:wX, and Town cL Southampton Memorandum Transmittina Exercise Con1entionl (August 1,1986),
Atuchmentat 16-31 (hereinaf\er, "Oovcmmc:nu' Cartcntimsj. The Board cIiIpoced oflhe nmaininS Mellc:rc:ileM
CUIlaItims In LBP·88-2" T1 NRC as (1988); 1lLCO'l Ippeal ftan lhallnitial decilion b pending.
3 In addiulXl, IlLCO hu recattl.y negociated an agreement 10 aeIl tho Shoreham facility 10 the Stlto of New
YOlk, which would then decxmmialion the facility, Tho qrccment, however, baa not yet been approved by the
ltlto 1egia1aturc, and, thua, ShCll'dwn'I fulUM zanalna In doubt.
4 In an unpublilhcd mcmcnndum blUed May 25, 1988, we cIiIcloaed our Ien1Itive ccncluIionl on thiI IppeallO
thll they c:ou1d be taken Into ICCCIWll, u appropriate, In tho luno exerc:iIe.
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process.' Therefore, given that the matters raised by Lll.CO's appeal from LBP87-32 involve primarily issues of law and require the first-time interpretation of
certain Commission regulations that will likely be invoked again in the near
future (in this case or that involving the Seabrook facility), we agree with the
parties that there is value in addressing those matters now, in the hope of obviating or at least expediting their relitigation.

n.
A. Lll.CO first argues that the Licensing Board erred in admitting contentions EX-IS and EX-16 for litigation. In its view, these contentions - addressed to the scope of the February 1986 emergency exercise - exceed the
limits of the issues required to be litigated by the court's UCS decision and, more
important, those authorized to be litigated by the Commission in CLI-86-11. As
Lll.CO reads those decisions, only the results of an exercise may be challenged
in a hearing and, then, solely to determine if those results demonstrate a fundamental flaw in the plan itself; the design or scope of the exercise may not
be litigated to determine if the exercise was fundamentally flawed. Lll.CO also
contends that litigation of the exercise scope is contrary to the Memorandum of
Understanding (MOU) between FEMA and the NRC concerning their respective
roles in emergency planning (see 50 Fed. Reg. 15,485 (1985», as well as certain
technical guidance documents of both agencies. According to LILCO, FEMA
is responsible for the design and content of emergency exercises. By attacking
the scope of the FEMA-designed exercise conducted at Shoreham in February
1986, contentions EX-IS and EX-16 fail to accord FEMA's judgment the substantial deference and presumption of validity to which it is entitled. Moreover,
the contentions do not even claim that the exercise varied significantly from
the many others FEMA has conducted. Thus, as Lll.CO sees it, the Licensing
Board should never have permitted the litigation of any issue challenging the
scope of the FEMA-designed exercise.
We disagree. To be sure, the Commission confined the issues subject to
litigation in this proceeding to consideration of whether the results of the exercise
revealed any fundamental flaws in the emergency plan. CLI-86-11, 23 NRC
at 581. At the time the Licensing Board admitted contentions EX-IS and
EX-16, FEMA (supported by Lll.CO) sought our interlocutory review of the
'In hi. diuent in UCS. ludge MocKinnon expressed concern that Iiligltion relating to pro-Uceme Cltm:isca eapccWly including CClWt review - would lead to IUbctantial dclaya and cocta. 73S F.2d at 14SS It n.6. At the
time of the UCS decision. Canmiuion regulations required the pro-Uceme excrciac to be conducted juIt one )'CI1'
bcf'ore license Issuance. In 1987. the CommIssion expanded tIWo period to two )'CUI (Icc S2 Fed. Reg. 16.823
(1987» - which wu barely adequate in tIWo CUe to permit eontplction of the 6nt Icvd of adminiJtntive hearing.
ludge MacKinnon', pnxIiction thlt litigation of pro-Uceme exen:isca would COIIIIIme a aubatantial amount of time
hu thua proven tlUcr than he could have imagined.
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Board's ruling, arguing (as Lll.CO does now) that CLI-86-11 forecloses any
consideration of the scope of the exercise, as determined by FEMA. In ALAB861,25 NRC 129 (1987), we denied FEMA's request because it did not meet
either of our standards for intermediate appellate review. In so ruling, however,
we explicitly rejected FEMA's interpretation of the Commission's directive as
to what issues could be litigated:
Such a reading of CU-86-11 would effectively oonfer upon FEMA and the NRC staff, which
jointly decide the elemenlll to be tested, the unreviewable authority to detemine that their
sampling of observable elements of the ULCO plan was sufficient to satisfy Commission
regulations. While FEMA's professional judgment as to what elemenlll should be tested at
the pre-license stage is entitled to substantial deference, the Commission's regulations plainly
accord interested parties an opportunity to rebut FEMA's views on questions concerning the
"adequacy and implementation capability" of the plan. See 10 C.P.R. 50.47(a)(2). And the
determinalion of whether the ULCO plan, including the exercise, satisfies the Commission's
regulatory requirements rests squarely and exclusively in the hands of the Commission.

[d. at 139 n.38.
In resurrecting FEMA's failed argument, Lll.CO provides us no cause to
depart from our earlier reasoning and conclusion. Indeed, the necessary, albeit
implicit, assumption in the Commission's CLI-86-11 criterion for an admissible
exercise contention is that the exercise itself must be comprehensive enough to
permit a meaningful test and evaluation of the emergency plan to ascertain if
that plan is fundamentally f1awed ..s An intervenor must therefore be allowed to
challenge the scope of an exercise as too limited. To hold otherwise would allow
the unreviewable scope of the exercise to dictate the outcome of the exercise
evaluation: i.e., an unduly limited exercise of only a plan's strong points would
obviously reveal no fundamental flaws in the plan and, conversely, an unduly
limited exercise of solely a plan's weakest areas would doom the outcome of
the evaluation to failure.
Further, the Commission's regulations themselves provide the predicate for
challenging the scope of a pre-license emergency exercise. Section IV.F.l of
Appendix E to 10 C.F.R. Part 50 describes the proper scope of a full participation pre-license exercise and, as such, it imposes regulatory requirements.
Assuming that the general subject of such requirements is not otherwise expressly foreclosed from challenge, an intervenor (through the appropriate procedural vehicle) can always raise issues concerning compliance with regulatory requirements. Here, given that the assessment of an emergency exercise
is material to a licensing decision and therefore may be litigated (see UCS,
735 F.2d at 1442, 1445-46), the Governments cannot be denied the opportunity
liThe FEMAJNRC MOU also recognizes the need for the exercise lCCnuio to be broad enough in scope. S6~
SO Fed. Reg. at 15,487 ("failure of alic:ensec to develop a .oenuio [to be tested in the exerclse]lhIt adequately
addresses both onsite and offsite c:auidc:ntions Dtly result in NRC taking enfcm:cment actiOl\l").

286

to challenge Lll.CO's compliance with any of the Commission's regulations
concerning emergency exercises, including that addressed to the scope of the
exercise. The Licensing Board thus did not err in admitting contentions EX-IS
and EX-16.
B. The heart of Lll.CO's appeal is directed to the Licensing Board's
interpretation and application of the primary regulation involved here, section
IV.F. 1 of Appendix E to 10 C.F.R. Part 50. The Board began its discussion by
noting that, under the terms of the regulation itself, an initial, or pre-license,
exercise must meet certain requirements that subsequent biennial, or post-license,
exercises need not It contrasts paragraphs 1 and 3 of section IV.F, pertaining to
pre-license and post-license exercises, respectively. Paragraph 1 requires a "full
participation" exercise by applicant, state, and local personnel (or, as in this
case, LERO personnel substituting for the governmental authorities) and a test
of as much of the emergency plan as is reasonably achievable without mandatory
public participation, while paragraph 3 permits ''partial participation" and makes
no reference to what might be "reasonably achievable" without mandatory public
participation. LBP-87-32, 26 NRC at 484-85.
Because the Commission's requirements for emergency exercises have been
amended several times since 1980, however, the Board also considered the
parties' arguments based on the administrative history of the regulation at issue.
LlLCO and the staff essentially argued that the Commission meant to impose
no additional or special requirements for pre-license exercises. The intervening
Governments, on the other hand, argued that such initial exercises must be more
comprehensive because there is no "track record" of the emergency preparedness
for the particular, not yet licensed site. [d. at 485-88. Concluding that a 1984
amendment to the rule made "substantive changes in the required scope of initial
and biennial exercises," and citing the "clear language" of section IV.F.I, the
Board agreed with the Governments' reading of the regulation. [d. at 488.' The
Board thus reiterated its conclusion that pre-license exercises must be broader
in scope than post-license exercises. The Board also stated that it was
unnecessary • •• to consider the panics' positioos regarding the interpretation of the
definition of full panicipation found in footnote 4 of that paragraph [section IV.F.Il. Because
the initial exercise must be more c:anprehensive than the biennial exercises, a fortiori an
exercise that meets that requirement will qualify as • full·participation exercise.

[d. at 488-89.

, The Board also dclcnnincd !hat c:ertah! FEMA and NRC JUidanc:e documcnll were of "no value in unc!enunding
!he additional n:quimncnII for initial full·puticipatiClll excrc:iaes.- LBp·87.32, 26 NRC 1\ 488 n.11.
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LILCO presses several complaints about the Licensing Board's analysis and
conclusion. First, in LILCO's view, the Board interpreted section IV.F.1 in
isolation and without reference to the ultimate "reasonable assurance" standard
of 10 C.F.R. § 50.47(a) and all pertinent regulatory history. Second, the Board
violated the basic tenets of statutory construction by failing to construe all parts
of the regulation at issue, specifically footnote 4. Third, the Board erred in
concluding that the 1984 amendment to the exercise regulation added special,
substantive requirements for pre-license exercises. fuurth, the Board failed
to give adequate consideration to NRC and FEMA guidance documents and
appropriate deference to those agencies' expertise and experience in conducting
emergency exercises.
We agree with LILCO to the extent that the Licensing Board's analysis of the
regulation here at issue does not fully comport with basic principles of statutory
construction.· Our application of those principles, however, does not lead us to
the same ultimate conclusions reached by LILCO concerning the interpretation
of section IV.F. 1.
As is the case with statutory construction, interpretation of any regulation
must begin with the language and structure of the provision itself. 1A Sutherland, Statutory Construction § 31.06 (4th ed. 1984); Lewis v. United States. 445
U.S. 55, 60 (1980). Further, the entirety of the provision must be given effect.
2A Sutherland, Statutory Construction § 46.06 (4th ed. 1984). Although administrative history and other available guidance may be consulted for background
information and the resolution of ambiguities in a regulation's language, its interpretation may not conflict with the plain meaning of the wording used in that
regulation. Abourezk v. Reagan. 785 F.2d 1043, 1053 (D.C. Cir. 1986), aff'd.
108 S. CL 252 (1987); GUARD v. NRC, 753 F.2d 1144, 1146 (D.C. Cir. 1985).
The regulation involved here, section IV.F.1 of 10 C.F.R. Part 50, Appendix
E, states that "full participation" is required for the initial emergency exercise
to be conducted during the two-year period preceding license issuance. The
regulation immediately calls auention to the definition of full partiCipation found
in footnote 4 - which is as much a part of the regulation and entitled to equal
legal effect as if it were in the text' Among other things, a full participation
• Wo do not follow. however.llLCO·1 CClII\p1ain1lhat Iho Baud lomehow failed to give adcquato attention to tho
reuonablo UIUnIICC .tandard of 10 C.P.R. 150.47(a). AI IlLCO Icknowledges. "reumable UIUnIICC" is the
ultimlte finding the Commiasim mmt mako In c:annection with Iho avc:n.l1 emergency preparedness of a facility.
But lhilltandard is of limited we In ancmpting to dctcnnlne if a given ex=ilc ..liIlies the more specifie (and
thus conuoIling) requirements of another provisiat In the rqulatiml. Tho reasonable usunncc critcrlat, however,
is of IcnenI lignificanCC in lhat it embodies Iho bllie notion lhat pen'ldes all of Iho CommiIaiat'l emergency
plmninl rcqulmnenu: the funclamentlls of the emergency plan an: important. not Iho details or minor, ad hoc
problcmo. S.. ,6MTtJlly UCS, 735 F.2d at 1448; CaroliNl P~r 4. U,III Co. (Shearon Hanis Nuclear Power
Plant), CU·86-24, 24 NRC 769, 775 n.8, m &: n.l0 (1986), tt/!'d IUb 110111. Eddk_ Y. NRC, 815 F.2d 46 (4th
Cr. 1987). S6' aLro 52 Fed. Reg. It 16,824.
'ThuI, inIofar U the licauing Baud found it unnoceswy to cauider footnote 4 (16' UlP-87-32, 26 NRC at
488.89), tho Baud emd.
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exercise must test "the major observable portions" of the onsite and offsite
emergency plans and mobilize "sufficient numbers" of state, local, and licensee/applicant personnel and other resources so as to permit verification of
their "integrated capability" to respond to the particular accident scenario being
tested.10 A further gloss on the meaning of full participation is added in the
text: such an exercise should test "as much ·of the licensee [applicant], State
and local emergency plans as is reasonably achievable without mandatory public
participation."
The principal ambiguity in this provision - especially insofar as the scope
of a pre-license exercise is concerned - lies in determining what the major
observable portions of the plans are. The planning standards in section 50.47,
of course, are the original source of this language, inasmuch as they require
exercises "to evaluate major portions of emergency response capabilities."
10 C.F.R. § 50.47{b)(14). The administrative history of section IV.F. 1 in
Appendix E, however, is of modest assistance. The 1980 version of the
rule used the terminology "full-scale exercise" but did not define it. See 10
C.F.R. Part 50, Appendix E, § IV.F.1 (1981); 45 Fed. Reg. 55,402, 55,405,
55,407, 55,408 (1980). In 1984, "full-scale" became "full participation" and
footnote 4, with its reference to the "major observable portions of the plans,"
appeared for the first time, but without explanation. See 10 C.F.R. Part 50,
Appendix E, § IV.F.l (1985); 49 Fed. Reg. 27,733 (1984).11 The source of
the particular language in footnote 4, however, appears to be a 1982 petition
for rulemaking filed by the National Emergency Management Association
(NEMA), a group of directors of state emergency services programs. See
48 Fed. Reg. 33,307 (1983); 47 Fed. Reg. 29,252 (1982). NEMA's petition
suggested a definition of "full participation" that would include a "test [of]
all major elements of the integrated plans." 47 Fed. Reg. at 29,252 n.2
(emphasis added). Two years later and without elaboration, the Commission
essentially adopted and expanded NEMA's full participation language to its
existing form in footnote 4. 49 Fed. Reg. at 27,736. In response to the issue
of whether there were adequate procedures to determine if "major elements"
are performed satisfactorily during an exercise, however, the Commission
concurred in the need for uniform evaluation procedures and mentioned with
seeming approval a FEMA document titled "Procedural Policy on Radiological
Emergency Preparedness Plan Reviews, Exercise Observations and Evaluations,
l°Thls focus m the major portima of the plans is another indicatim of the Commissim', concern with the
fundamentall of planning. nther than the details that can be dcah with more easily, should problems develop. S~.

supra nOCC 8.
11 The lack of explanation about footnote 4 is understandable because the primary focus of the 1984 tulemaking
WlS not the content or scope of emergency exercises. Rather, the main purpose of the amendment wu to change
the frequency of puticipatim by .tate and local governments in emergency preparedness ex=isca for opcnting
plants from once • year to once every two years. S.. 49 Fed. Reg. Zl,733·36. Compau IllP·87·32, 26 NRC It
488.
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and Interim Findings" (August 5, 1983) (hereinafter, ''FEMA Objectives")P
[d. at Z7,734.
Lll.CO contends that the FEMA Objectives include all the major observable
elements of an offsite emergency plan, and that therefore one should rely on that
document in interpreting section IV.F.1. But more significant to its case here,
LILCO claims that, pursuant to other NRC and FEMA guidance documents, testing of these major observable elements may be accomplished in several exercises
over a six-year period and need not all be included in the initial, pre-license
exercise. Specifically, LILCO relies on NUREG-06S4/FEMA-REP-I, Rev. I,
"Criteria for Preparation and Evaluation of Radiological Emergency Response
Plans and Preparedness in Support of Nuclear Power Plants" (November 1980)
(hereinafter, ''NUREG-0654',), and FEMA Guidance Memorandum PR-I, ''Policy on NUREG-06S4/FEMA-REP-I and 44 CPR 350 Periodic Requirements"
(October 4, 1985) (hereinafter, "FEMA PR-I'').I] NUREG-0654 is the principal
guidance document for NRC staff and FEMA review of emergency plans. As
pertinent to LILCO's argument, it provides that the accident scenarios tested in
emergency exercises "should be varied from year to year such that all major elements of the plans and preparedness organizations are tested within a five-year
period." NUREG-0654 at 71 (planning Standard N.1.b}.14 FEMA PR-I states
that the exercise scenario should be varied so that the major elements of the
plans are tested within a six-year period, beginning with the first exercise. It
also notes that the major elements are incorporated in the FEMA Objectives.
FEMA PR-I at 2. LILCO complains that the Licensing Board failed to give
adequate consideration to these documents.
As we have often stressed, NUREG-0654 and similar documents are akin to
"regulatory guides." That is, they provide guidance for the staff's review, but set
neither minimum nor maximum regulatory requirements. Philadelphia Electric
Co. (Limerick Generating Station, Units I and 2), ALAB-819, 22 NRC 681,
709-10 (1985), afl'd in part and review otherwise declined, CLI-86-5, 23 NRC
125 (1986); Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-725,
17 NRC 562, 568 n.IO (1983). Where such guidance documents conflict or ,are
inconsistent with a regulation, the latter of course must prevail. On the other
hand, guidance consistent with the regulations and at least implicitly endorsed
by the Commission is entitled to correspondingly special weight. See, e.g.,
Limerick, 22 NRC at 711 & n.40.

12 LILCO inlmduced this document into evidence in this proccccIing u Attachment F 10 ill Exhibit 12.
13 FEMA PR·l ill Attachment E 10 LILCO', Exhibit 12.
14To talce acc:ount of emetgency planning rule changes aince 1980 when NUREG-06S4 was issued, NRC and
FEMA have issued juat this month Supplement 1 10 that doannent. It providea that accident ,ccn.trios be varied
from exerdae 10 exerdae 10 that an major elementa or the plans ate teated within • m.year period. NUREG-06S4,
Supp. 1 (September 1988) at 24 (Planning Stancl.ud N.l.b).
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In the Statement of Considerations for the 1984 amendments to the emergency
planning rules, the Commission specifically referred to the FEMA Objectives in
connection with the evaluation of the major elements of the exercise. See supra
pp. 289-90. Given the dearth of other guidance that would aid our interpretation
and the lack of obvious conflict with the regulation itself, we agree with Lll..CO
that the FEMA Objectives can provide an appropriate measure for determining
whether an exercise meets the regulation's "major observable portions of the
plans" criterion for full participation."
We cannot agree, however, that, insofar as the initial, pre-license exercise
is concerned, the major elements of the emergency plan can be tested in the
aggregate over a six-year period, beginning with the pre-license exercise and
extending to one or more post-license exercises.16 To the extent that NUREG0654 and FEMA PR-l suggest such an interpretation, those guidance documents
conflict with the language and structure of the regulation and thus may not
be relied upon. As the Licensing Board found, section IV.F of Appendix E,
on its face, draws a distinction between the initial exercise required before
licensing and the periodic, post-license exercises required for an operating
ptanL Section IV.F.l refers only to the requirement for a full participation
exercise in the two years before licenSing, whereas IV.F.3 permits both full and
partial participation exercises, explicitly staggered over several years,17 Thus,
NUREG-0654 and FEMA PR-I provide guidance essentially consistent with
the post-license exercise requirements of section IV.F.3, but are at odds with
the unequivocal command of section IV.F.I for a pre-license futl participation
exercise - i.e., all "the major observable portions" of the onsite and offsite
emergency plans must be tested before a license is issued. Accordingly, the
Licensing Board gave appropriate weight to those guidance documents. See
LBP-87-32, 26 NRC at 488 n.l1.
Lastly, we are unpersuaded by LILCO's argument that the Licensing Board
failed to give due deference to the FEMA/NRC Memorandum of Understanding
and the views of the FEMA and NRC staff witnesses, especially concerning
"Intercstingly. under FEMA'. n,ulatiolU. I "full participation- exercise testa "!he observable portiona'" at the
the major observable portions. 44 c.F.R. 1350.2(j) (1987).
6We need not, and thus do not, express any opinion on whether aection IV.F.l pcrmita the testing of the major
oboc:rvab1e portions of the plana in more than one pro-liccnse excrclsc conducted during the two-year period
=edina license issuance.
To aupport ita view that the Commission bat never intended higher ItIndards far initial exercises than for
aubsequcnt ones, ULCO citea the preamble to a proposed 1981 NIe change. Su 46 Fed. Reg. 61,135 (1981).
Thia citation, however, docs not help ULCO'. cue. For one thing. the purpose of lite .tatcmcnt wu to juatify
lite Commission'. dcciaian to exclude isauea concerning pro-license excrciae resulta from litigation in liccnaing
procccdingl, by .bowing their pmty with post.1iccnse excrciae resulta (which obviously arc not litigated). But the
court in UCS IlrUck down that NIe. Mon:ovcr, the ru1ca in qllCltian have undergone a number of changca aince
the rd"crcnccd 1981 ltatemcnt, and, u nClCed above, .cction IV.F an ita face trcata pro- and poet·license exercises
diffcrcnlly. In any event, the primary concern here is what the NIcs cwrcntly zequUc far an initial, pro-license
excrclsc - irreapcctive of whether thc.e zequircmcnta arc more or 1_ extcnaive than those once required before
1iccnsina, or more or lcil extcnaive rcJ.ative to the zequircmcnta at pc.t·1iccnse exercises.
~lana, nllter than

f7
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FEMA's customary practice in designing emergency exercises. There is no
dispute that, under the MOU, FEMA has the lead responsibility for assessing
offsite emergency planning and preparedness. 50 Fed. Reg. at 15,486. But as for
emergency exercises, in particular, the MOU provides for cooperation between
the NRC and FEMA on determining exercise requirements and evaluating
results. It also explicitly recognizes the NRC's right to take enforcement action if
a licensee does not develop an accident scenario for an exercise that adequately
addresses both onsite and offsite considerations. See supra note 6. FEMA
findings on questions of adequacy and implementation capability are considered
presumptively valid in NRC licensing proceedings, but such presumptions may
be rebutted. 10 C.F.R. § 50.47(a)(2). FEMA has considerable experience in
designing and assessing exercises; most of this experience, however, has been
gained in connection with the more numerous post-license, biennial exercises.
See 52 Fed. Reg. at 16,824 (supra note 5). See also Te. 7232, 7544 (FEMA's
Region IT office had no prior experience in conducting pre-license exercises).
Thus, the fact that the February 1986 Shoreham exercise was designed according
to standard FEMA practice and was as comprehensive as other exercises FEMA
has conducted may be of interest, but it is not dispositive of the question whether
the exercise complies with NRC pre-license exercise regulations. See Te. 750102, 7624 (FEMA did not purport to determine if the exercise satisfied NRC
regulatory requirements). As the Licensing Board observed when it first admitted
contentions EX-IS and EX-16,
[t]be correct requirement is that the emergency preparedness exercise meet the regulation
standard of 10 CI'R SO.47 and App. E. Whether the exercise ptr St is not materially different
from other FEMA-approved scenarios at ahcr nuclear plants is irrelevant It is the regulatory
standard that must be met.

Prehearing Conference Order at 7.
In summary, the adequacy of the scope of a pre-license emergency exercise
must be judged against the NRC's regulatory requirements, not the customary
practice of FEMA in designing and conducting such exercises. The general
focus of the NRC's emergency planning requirements is on whether there is
reasonable assurance that adequate protective measures can and will be taken in
the event of an emergency - i.e., whether there is an absence of any fundamental
flaws in the emergency plans. Particularly pertinent among those requirements
insofar as emergency exercises are concerned is 10 C.F.R. Part 50, Appendix
E, § IV.F. I, the entirety of which (including footnote 4) must be given effect.
That provision requires a pre-license exercise to be "full participation." This
means that all "the major observable portions of the onsite and offsite emergency
plans" must be tested in that pre-license exercise; the FEMA Objectives can
serve as guidance in determining what the major observable elements are. In
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addition, a pre-license exercise includes the mobilization of state, local, and
licensee personnel "in sufficient numbers" to verify their "integrated capability"
to assess and to respond to the particular accident scenario being tested.

m.
Given the framework for analysis discussed above, we now turn to the four
omissions from the February 1986 exercise, which, according to the Licensing
Board. demonstrate a lack of compliance with the requirements for a full
participation exercise specified in section IV.F.1 of Appendix E.
A. During the exercise, sirens to alert the public to an emergency were
not sounded. no emergency broadcast system (EBS) message was aired,18 and
LERO made no contacts with the then-designated EBS station, WALK Radio.
The intervening Governments alleged that the failure to include these elements
unduly limited the scope of the exercise, precluding a finding of reasonable
assurance.
The Licensing Board concluded that sounding of the sirens and broadcast
of an EBS message were "not reasonably achievable," and that it would not
consider these omissions in determining whether the requirements of section
IV.P.I were met. LBP-87-32, 26 NRC at 491. In so concluding, the Board
took note of a New York state court decision suggesting that such activities
undertaken by LERO might constitute an unlawful exercise of the state's police
power, In addition, the month before the exercise, the Suffolk County legislature
passed a law imposing civil and criminal penalties on anyone participating in
an exercise activity that could affect the general public. That law was enjoined
three days before the exercise - too late, however, to incorporate a test of the
alert and notification system into the exercise. Id, at 490-91. The Board thus
stated that, "[g]iven the County's efforts to preclude any testing of the alert and
notification system at the Exercise, it ill behooves the Intervenors to complain
that [sounding of sirens and broadcast of the EBS message] were not carried out
at the Exercise." Id. at 491. But as for the lack of contact with WALK Radio,
the Board found nothing in the record to show whether the County prevented its
inclusion in the exercise. Ibid. The Board stated that "accurate communication
of the text of EBS messages to the radio station which is to broadcast them is of
paramount importance" and is not simply a "mechanical activity," It therefore

18 Eleven EBS messages, however. were limulated during the exercise. S" ULCO'I Teatimony on ContentiOlll
EX 38 (ENe Opc:ntions) and EX 39 (Rumor Control) (March 13, 1987), Anachment B. CIbis evidence pertains
more direetly to issues involved in the Licensing Board', subsequent other iniIial decision at the FcbnWy 1986
exercise, IJJP.88·2, 'IIprtl note 2. It was to have been bound into the hearing transcript at Tr. 320(H)7 but
inexplicably WII not. Su also Tr. 3304-2S (motion to Ilrike c:c:rtain teatimony dcnied).)
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determined that "testing of communications with WALK Radio was reasonably
achievable and should have been included in the Exercise." [d. at 492.
LILCO argues that the Board failed to explain how it could be reasonably
achievable for WALK Radio to have received an EBS message but not reasonably achievable for it to have transmitted a test message to the public. In
LILCO's view, the County ordinance effectively precluded both. LILCO also
asserts that, in any event, contact with the EBS station is not material to the
exercise, as it involves only the ability of radio station personnel to answer a
telephone call from LERO, verify a code provided by the caller, and record the
caller's EBS message.
Public alert and notification is unquestionably a major element of emergency
planning. See 10 C.F.R. § S0.47(b)(5), (6). Section IV.F of Appendix E
makes clear that "[e]xercises shall ••. test the public notification system," and
FEMA includes this as an exercise objective. See FEMA Objectives, No. 13.
The EBS message is an integral component of the public notification system,
and ordinarily should be tested in a full participation exercise. But once the
Licensing Board determined that the broadcast of an EBS message was not
possible during the February 1986 exercise, it logically follows that no useful
purpose would have been served by LERO's making contact with the radio
station that would have nothing to broadcast. In other words, the key ingredient
in this element of the public notification system for testing purposes is the
broadcast of the message. Little information of significant independent utility
would be gained by testing actual contact with the station, where the station has
no corresponding responsibility to broadcast the message conveyed to it.19 Thus,
in this circumstance, LERO's failure to contact WALK in and of itself does not
show a lack of compliance with the requirements of a full participation exercise.
This ruling, however, is subject to several caveats. We do not have before us
any direct challenge to the Licensing Board's determination that sounding sirens
and broadcast of the EBS message were not reasonably achievable and thus need
not be considered in deciding if the requirements of section IV.F.1 have been
satisfied; our ruling therefore assumes the correctness of the Board's decision
on that score. Inasmuch as this opinion is advisory in nature, however, we feel
compelled to express our doubts about certain aspects of the Licensing Board's
analysis in this regard and the parties' arguments that led to that analysis.
19 TbiJ is not, u the Government. iliUm. a matter cl who (LI:., ULCO or the Licensing Bom!) had the bwden
or exp1Wrlna or Ihowina what is reuonably achievable. Rather, it is a matter or whether it is reuonable to expect
the pezfcrmance or an activity that would be luie1y meaningless ror purposes cl the overall exen:iae.
The Oovernmenta a1ao araue that the taw involved in LERO'. communicating with the EBS ltation Ire not al
simple u IlLCO IIIUesta. They DOle, In !his I'Cgard, that the Licensing Board found numc:n:JU1 problems with
LERO'. canmunications aIdll. in the other decision that addreues the Fcbruuy 1986 exen:iae, lBP·88·2, TI
NRC
We therefore believe it is more appropriate to deal with thOle uaerted communications deJieic:ncles in
that c:ontext, n!her than In connection with !his challenae to the acope Cu opposed to the implementation) or the

as.

exe:ciae.
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The parties and the Licensing Board have focused a lot of attention on
language in section IV.P.l that states that a full participation exercise should
"testO as much of the licensee, State and local emergency plans as is reasonably
achievable." They have all failed, however, to give due weight to the rest of the
phrase - "without mandatory public participation." We believe that a proper
understanding of the intent and purpose of this language requires consideration
of the entirety of the phrase as one complete thought - i.e., "as much of the
..• plans as is reasonably achievable without mandatory public participation"
- as well as its administrative history.
The genesis of this language shows that all it means is that emergency exercises should not involve actual participation by the general public, or so-called
"live tests and drills." It does not explain or define "full participation" exercise - footnote 4 serves that purpose; nor does it refer to the relatively recent
development in which state and/or local governments have refused to participate in emergency planning for .nuclear power plants. ''No mandatory public
participation" was the Commission's position in 1977 (see 42 Fed. Reg. 36,32628 (1977); Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit
No.2), ALAB-486, 8 NRC 9, 16-17 (1978», and nothing in the several subsequent changes to the agency's emergency planning regulations gives us cause
to doubt the vitality of that interpretation of the language today. This language
first appeared in the rules themselves in 1980, without any explanation, and it
applied to both pre- and post-license exercises. See 45 Fed. Reg. 55,402 (1980);
44 Fed. Reg. 75,167 (1979); 10 C.P.R. Part 50, Appendix E, §IV.F.l (1981).
It is reasonable to infer from the lack of explanation about this phrase that the
Commission was simply codifying its existing position of "no mandatory public
participation." As the Licensing Board noted, in the 1984 amendments this language was dropped insofar as it applied to post-license exercises. LBP-87-32,
26 NRC at 486 n.8; 10 C.P.R. Part SO, Appendix E, §§IV.P.l, IV'p.3 (1985).
Contrary to the Board and the Governments (LBP-87-32, 26 NRC at 487-88),
however, we see nothing in the administrative history to indicate that this was
an intentional substantive change2" or that, in any event, the phrase as retained
in the pre-license exercise provision was to have a meaning different from that
ascribed to it since 1977.
In light of this interpretation of the "reasonably achievable" language in section IV.F.I, we believe that the parties and the Licensing Board erred in turning
to that provision as essentially an "affirmative defense" for LILCO to a claim

20 Wc ..., inclined 10 think lhal c:areI... drafting accounll (oc this change. II fa unlikely lhal the Commilrion
meanl 10 require public participation (or post·lic:allc cxerciJes (thc logical consequmce of dropping the '"no
mandatory public participation" language from the biennial cxerciJc provirion), particularly withoul explaining
IUch a lignificant change. Th.... is also other evidence 0( a belt 0( pteciJion in the drafting of the rule. ror
instance, .ection tv.P.I pczuinl only 10 pn>license exerciJes. yet it Id'era 10 the /icc,..,u', (rather than the
applicant'.) emergency plana.
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that an exercise was not "full participation." Instead, 10 C.P.R. § 50.47(c)(I)
(1987) provided the appropriate provision to apply to circumstances where an
applicant could not meet the Commission's emergency planning requirements.
As observed earlier (supra note I), the Commission has recently amended this
provision to address, in addition, the specific circumstance where state and/or
local governments refuse to participate in emergency planning. Thus, in the
future where an applicant claims that it was not possible to test an element of
an emergency plan that would otherwise be required to be included in a full
participation pre-license exercise, the Board should analyze that claim pursuant
to 10 C.F.R. Part SO, Appendix E, § IV.F.6, and 10 C.F.R. § 50.47(c)(I) (1988).
B. Only one of 11 school districts participated in the February 1986 emergency exercise at Shoreham. New York Exhibit 1 at 60-61. This participation
involved the actual completion by LERO personnel of one school bus route
(after a 40-minute delay in dispatch of the vehicle) and the simulated dispatch
of 17 school buses to one high school. In its evaluation, FEMA concluded that
greater school participation was needed and assigned this aspect of the exercise
an "ARCA," or Area Requiring Corrective Action, rating. FEMA also noted
that. despite its prior request for more school participation, LILCO decided not
to invite other districts to participate. See LBP-87-32. 26 NRC at 496; FEMA
Exhibit 1 at 38, 41, 66, 67; Tr. 7603, 7606-09.
The Governments contended that there was inadequate school participation
in the exercise, and the Licensing Board agreed. The Board observed that the
only evidence as to why LILCO did not invite more schools to participate was
the speculation of a LILCO witness on cross-exainination that other schools
would not have likely participated because of resolutions expressing opposition
to Shoreham. The Board also noted that LILCO conceded that more schools
should have been included in the exercise and committed itself to seek such
participation in the future. See Tr. 6951-53. The Board stressed that. under
10 C.P.R. § 2.732, LILCO has the burden of proof and therefore was obliged
to establish why greater school participation was not reasonably achievable.
LBP-87-32, 26 NRC at 496-97. LILCO having failed to do so, the Board thus
concluded that the exercise was deficient for insufficient school participation.
[d. at 501.
LILCO complains that it is being faulted for the mere informality of its documentation concerning the unwillingness of other school districts to participate
in the exercise. It notes that FEMA characterized the lack of greater school participation as only an ARCA, rather than the higher-level "Deficiency." LILCO
infers from this that FEMA does not consider the lack of greater school participation to be essential to the ultimate "reasonable assurance" finding. LILCO
argues that the Licensing Board improperly ignored the significance of this inference from FEMA's testimony.
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There is no dispute that the potential evacuation of schools within the
emergency planning zone (EPZ) is a major element of offsite emergency
planning. See FEMA Objectives, No. 19. See also 10 C.F.R. § 50.47(b)(IO).
A sufficient number of school and related personnel must therefore partiCipate
in a full participation exercise so as to permit verification of their integrated
capability to respond to the accident scenario. 10 C.F.R. Part SO, Appendix E,
§ IV.F.l n.4. As LILCO acknowledged, the participation of one high schoolout of a total of 48 public and private schools in the EPZ (see Governments'
Contentions, supra note 2, at 28) - is not enough to satisfy this regulatory
standard. Hence, FEMA's assessment rating of this matter is beside the point.
Nonetheless, it is clear from the record that, notwithstanding the ARCA rating,
FEMA determined much broader school participation would be necessary before
it could verify the ability of the schools generally to respond in the event of an
emergency at Shoreham. Te. 7603. Indeed, FEMA strongly recommended that
in the future all schools (presumably in the 100mile plume EPZ) be included
in offsite exercises. FEMA Exhibit 1 at 38, 41. We therefore find LILCO's
attempt to draw contrary inferences from this evidence to be unpersuasive.
We also reject LILCO's claim that. because greater school partiCipation was
so unlikely, the absence of proof on that score was just a technicality. The
Licensing Board correctly ruled that LILCO has the burden of proving that the
pertinent regulatory requirements are satisfied. Satisfaction of the burden of
proof regarding a factual matter is not just a formality. It goes to the heart
of the legal process and requires evidence - not speculation, regardless of
how well-founded such speculation might appear to be. In future exercises,
therefore, LILCO should at least attempt to obtain the participation of a sufficient
number of schools; but if they decline, thereby precluding full participation
as contemplated by the Commission's regulations, LILCO has the burden of
establishing such fact pursuant to 10 C.P.R. § 50.47(c)(I). See supra p. 296.
C. The Commission's regulations define two emergency planning zones
around a nuclear power plant facility - a "plume exposure pathway EPZ" about
10 miles in radius, and an "ingestion pathway EPZ" about 50 miles in radius. 10
C.P.R. § 50.47(c)(2). The FEMA Objectives identify three areas in connection
with the ingestion pathway EPZ that are to be tested in an emergency exercise:
(1) equipment and procedures for the collection, transport, and analysis of soil,
vegetation, snow, water, and milk samples; (2) the ability to project dosage to
the public via ingestion (based on field data) and to determine appropriate protective measures; and (3) the ability to implement protective actions for ingestion
pathway hazards. FEMA Objectives, Nos. 9, 11, 12. None of these objectives
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was tested in the February 1986 exercise,11 and the Governments contended
that they were improperly excluded. The Licensing Board agreed. It noted that
ingestion pathway activities were excluded from the exercise largely because the
NRC staff advised FEMA to emphasize areas related to emergency preparedness
and response capabilities within the 10-mile plume EPZ. LBP-87-32, 26 NRC at
498-99. While the Board described this as "unfortunate," it nonetheless found
that section IV.F.l "clearly requires • • . that each state within the ingestion
exposure pathway EPZ participate in the initial full-participation exercise." [d. at
499. Accordingly, the Board concluded that the exercise was unduly limited and
did not comply with regulatory requirements. rd. at 499, 501.
Lll.CO argues that ingestion pathway exercises are not uniformly performed
and have never been conducted to any significant extent in New York because
of the lack of final FEMA guidance on this subject. LILCO draws an analogy
to recovery and reentry activities, which the Licensing Board determined were
not reasonably achievable due to a lack of guidance from the Environmental
Protection Agency. See id. at 499-500. It also asserts that the regulations
require the inclusion of ingestion pathway activities only to the extent dictated
by the accident scenario tested and only once every five years for each ingestion
pathway state.
We agree with the Licensing Board that the dictates of the regulation are
unequivocal and that the February 1986 exercise was deficient for failure to
test state ingestion pathway objectives. A pre-license full participation exercise
"shall include participation by ••. each State within the ingestion exposure
pathway EPZ." 10 C.F.R. Part SO, Appendix E, § IV.F.1. This language leaves
little room for interpretation. To be sure, the extent of each state's participation
is not detailed and will necessarily be limited by the particular accident scenario
tested in the exercise. That scenario, of course, must be broad enough to
meet all regulatory requirements for a pre-license exercise. See supra pp. 29293. LILCO's assertion that the regulations require states to test their ingestion
pathway plans only once every five years pertains solely to post-license biennial
exercises and thus is of no assistance here. See 10 C.F.R. Part 50, Appendix E,
§ IV.F.3(e). And. in any event, because section IV.F.3(e) provides that ingestion
pathway plans be tested "at least once every 5 years" (emphasis added), there
is no irreconcilable conflict with the more explicit command of section IV.F.l
that ingestion pathway states shall participate in pre-license exercises.
With respect to the asserted practice of not regularly including ingestion pathway activities in emergency exercises, we have already determined that custom
is not dispositive, particularly when the regulations clearly require otherwise.
11 New

YorlI: and Connecticut are ingesticn pa!hWlY IlItes.

Apparently,!here WI. limited involvement by

Connecticut in !he February 1986 ex=ioe ~«« Tr. 6851·52). but neither ltate patticipated in !he matt.... covered
by !ho thrco lpeciJied FEMA objectiw., nor did LERO participate in this ream! II New Yom', IWIOglte.
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See supra p. 292.21 The fact that the NRC staff advised FEMA to focus on plume
EPZ activities is, as the Licensing Board described it. unfortunate, but is also
of little aid to LILCO. As the applicant for an operating license, LILCO is ultimately responsible for analyzing the Commission's regulations and determining
its obligations thereunder. Finally, insofar as LILCO claims the lack of FEMA
guidance on ingestion pathway activities prevented their inclusion in the exercise (the "reasonably achievable" argument), we have already explained that
the proper remedy for extenuating circumstances that may preclude satisfaction
of the Commission's exercise requirements is found in 10 C.F.R. § 50.47(c)(I).
See supra p. 296.23
.
D. Under the accident scenario tested in the February 1986 exercise at
Shoreham, special facilities such as nursing homes were to be evacuated. Except
in two or three instances, LILCO's communications with such facilities were
simulated. FEMA evaluated the performance of only one ambulance and one
ambulette, and it did not determine whether enough of such vehicles and drivers
would have been available to handle an actual evacuation. LBP-87-32, 26 NRC
at 500. The Licensing Board concluded that the coordination and communication
between LERO and the special facilities, and especially the preparedness of
ambulance companies, should have been tested and evaluated in the exercise.
Because the Board found nothing to indicate that a test of those aspects of the
emergency plan was not reasonably achievable, it determined that the exercise
failed to satisfy the requirements of section IV.F.l. [d. at 501.
LILCO argues that these omissions from the exercise are not material and
thus do not constitute a failure to comply with the Commission's regulations.
LILCO stresses that essentially all that is involved in communicating with special
facilities is their ability to answer telephone calls from LERO workers. Where
a special facility has its own vehicles to transpon residents, this call would
simply advise the facility of the need to evacuate - information it would have
already obtained through the public alen and notification system. If a special
facility does not have its own vehicles, the call would merely add the expected
arrival time of LERO vehicles. LILCO also argues that. in accordance with
FEMA's judgment and guidance, not all special facilities need to be tested in
the initial pre-license exercise, but rather can be tested in several exercises over
a six-year period. As for the Board's ruling on the need for an evaluation of
the preparedness of ambulance companies, Lll.CO is uncenain of the Board's
intenL It believes, however, that the Board would require FEMA to evaluate
21llLCO notes that NRC rcc:«ds reveal that inaeation pathway atatca did not puticlpete in the pte-1icc:nae cor.en:isea
for ICVCrIl Dlhcr facilities. That may 'Io'dl be true, but 10 100 is the fact that no party invoked ita right to litigate
the matter in those cases.
23 In this connection, _ note that the Licc:naing Baud', determination that the tcating of rctXNery and n:cntry
functiOlll wu "not reasonlbly Ichievable" and thCldore need not be cmsidered (I" LBP·87·32, 26 NRC It
499·500) is not bc:fon: us at IppeaL But,,, mpra pp. 294-96.
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the performance of ambulance company officials in their function of dispatching
vehicles. But in LILCO's view, this is the routine job of these persons and thus
is not significant vis-a-vis FEMA's evaluation in an emergency exercise.
The participation of special facilities is a major observable portion of the
offsite emergency plan and, thus, the Commission's regulations require contact
with a sufficient number so as to verify their integrated capability to respond
to an accident See FEMA Objectives, No. 18; 'fr. 7663-64.2.4 Actual contact
with only two or three such facilities during the 1986 exercise is insufficient
to satisfy this requirement, particularly insofar as those facilities that lack
their own vehicles for the transportation of mobility-impaired persons are
concerned.2.5 Lll.CO attempts to minimize the significance of the calls to these
facilities, but communication and coordination with special facility personnel
concerning the arrival time of !.ERO's vehicles is patently essential to the
effective implementation of an evacuation and hence should be tested in an
exercise.26
We agree with LILCO, however, that there is some ambiguity in the Licensing
Board's ruling relating to the need for an evaluation of the preparedness of
the ambulance companies that would serve the special facilities: it is not
entirely clear what the Board intends by "preparedness." If the Board means
that the evaluation of the actual performance of only one ambulance and one
ambulette was inadequate, then we concur that that level of participation does
not constiblte the "sufficient number" contemplated by the regulation requiring
a full participation pre-license exercise. See New York Exhibit 1 at 951'

The Licensing Board's conclusion that the February 13, 1986, emergency
preparedness exercise at Shoreham was not inclusive enough to meet the

24wo then:fOftl al""' wiIh ULCO that 1111 ipCCiaJ racilitiea need not be tested in tho exerciJe, but diul""' that
all may be tcaIcd in aevmal C1en:isea cm:r a aix·year period. wilhwt qed \0 bow many panicipatc in tho inilW.
~licenae C1erclae. ~.1IIprG p. 291.
There Ire three oo.piIalI and 10 major nunin, and adult homea in the plume EPZ. MOlt will rcqui1e vddclca
~ded by !.ERO. New YOIlt EWbit 1 at 85. 93, 95.
nu. ~ wiIh our Judament (6upnz pp. 293·94) that, in the cimJmstance or the Felnuuy 1986 C1erclse

whCl'e no EBS mcaule YoU broadcut, actual canmunic:ation bc:tften !.ERO penonnd and the EBS nmo ltltion
would have been Waely meaninJlea..
.
27WlIh _pcct \0 the Uccmin& Baud'. Rf'CRDces \0 FEMA'. railun:a \0 evaluate the number of ambulances
and clriven actually available, and \0 intc:Mew ambulance CIDIIlpany officials concemin, their knowlcd,e of their
cue.aency response dutica (lBP-87·32, 26 NRC .t 500), it is not clear whelhcr those omissions were solely tho
c:onscquence or IlLCO's/LERO'. actions cr FEMA ' .. In liaht of the advisory nalUre or Ihia opinion, the illue
nced not be n:aolved. We queation, however, the Caimeu of pcna1izin, a licenae applicant ror tho ahoncanings
in an uerciJo ..../uatio" (u c:ornruted wiIh tho e:u:rciIe hseU) that are '0161] attzibutable \0 FEMA.

300

Commission's regulatory requirements (see LBP-87-32, 26 NRC 479) is affirmed
for the reasons set forth in this opinion.
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board
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In response to the intervenors' request, the Appeal Board remands to the
Licensing Board for appropriate action new issues raised in connection with
a second pre-license emergency planning exercise conducted at the Shoreham
facility; the Appeal Board, however, denies the intervenors' further request that
it appoint particular Licensing Board members to hear those issues.

RULES OF PRACTICE:

JURISDICTION OF BOARDS

An adjudicatory board has the inherent right (indeed the duty) to determine
in the first instance the bounds of its own jurisdiction. Duke Power Co. (perkins
Nuclear Station, Units 1, 2 and 3), ALAB-591, 11 NRC 741, 742 (1980).

RULES OF PRACTICE:

JURISDICTION OF BOARDS

In the exercise of its duty to determine the bounds of its jurisdiction, an
Appeal Board has incidental authority to direct such other action as may be
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appropriate in the circumstances to facilitate the disposition of the proceeding.
See id., ALAB-597, 11 NRC 870, 874 & n.9 (1980).

RULES OF PRACTICE:

JURISDICTION OF BOARDS

Once a licensing board issues its decision disposing of an issue and appeals
are filed, the Appeal Board has jurisdiction over new matters raised in connection
with such issue. Georgia Power Co. (Vogtle Electric Generating Plant, Units 1
and 2), ALAB-859, 25 NRC 23, 27 (1987).

LICENSING BOARDS:
PROCEEDINGS

DISCRETION IN MANAGING

The Commission's Rules of Practice do not explicitly authorize or address
the matter of disposition of different issues at different times in the same
operating license proceeding by multiple licensing boards, through the issuance
of several partial initial decisions (rather than one initial decision). See, e.g.,
10 C.F.R. §§2.717, 2.760. Nonetheless, due to the enormous size, complexity,
and duration of NRC proceedings, these practices have become essential to case
managemenL

RULES OF PRACTICE:

JURISDICTION OF BOARDS

Where finality has attached to some but not all issues, appeal board jurisdiction to entertain new matters is dependent upon the existence of a reasonable
nexus between those matters and the issues remaining before the appeal board.
Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1
and 2), ALAB-551, 9 NRC 704, 7m (1979). ''Reasonable nexus" in this context
means "'a rational and direct link' - not a total identity or commonality of
issues." Louisiana Power & Light Co. (Waterford Steam Electric Station, Unit
3), ALAB-797, 21 NRC 6, 8 (1985).

RULES OF PRACTICE:

JURISDICTION OF BOARDS

The Appeal Board has stressed a practical, common sense approach to the
resolution of jurisdictional problems, taking into account "efficiency in the
disposition of the matter at hand and fairness to the parties." [d. at 9 (citing
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB726, 17 NRC 755 (1983».
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RULES OF PRACTICE:

DIRECTED CERTIFICATION

The Rules of Practice expressly empower the Commission to direct the
certification to it of any question pending before a Licensing Board. See
10 C.F.R. § 2.718(i). And that authority has been explicitly delegated to the
Appeal Board in 10 C.F.R. § 2.78S(b)(I). See, e.g., Puerto Rico Electric Power
Authority (North Coast Nuclear Plant, Unit I), ALAB-60S, 12 NRC 153 (1980).
LICENSING BOARDS:

APPOINTMENT OF MEMBERS

The appointment of individual Licensing Board members to a particular
proceeding is beyond the scope of the Appeal Board's authority and is committed
to the discretion of the Commission or the Chairman of the Licensing Board
Panel. See 10 C.F.R. §§ 1.15, 2.704, 2.721, 2.785.
LICENSING BOARDS:

APPOINTMENT OF MEMBERS

Absent Commission action, the Licensing Board Panel Chairman is free
to establish and reconstitute licensing boards with whichever individual Panel
members he feels are appropriate, subject to review only for an abuse of
discretion. See Suffolk County and State of New York Motion to Rescind
Reconstitution of Board [sic: Long Island Lighting Co.] (Shorehain Nuclear
Power Station, Unit I), LBP-86-37 A, 24 NRC 726, 728-29 (1986).

APPEARANCES
E. Thomas Boyle, Hauppauge, New York, Lawrence C. Lanpher and Christopher M. McMurray, Washington, D.C., Fabian G. Palomino and
Richard J. Zahnleuter, Albany, New York, and Stephen B. Latham,
Riverhead, New York, for intervenors Suffolk County, the State of New
York, and the Town of Southampton.
Donald P. Irwin, Kathy E.B. McCleskey, and Charles L. Ingebretson,
Richmond, Virginia, for applicant Long Island Lighting Company.
Mitzi A. Young for the Nuclear Regulatory Commission staff.
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MEMORANDUM AND ORDER
On September 13, 1988, intervenors Suffolk County, the State of New York,
and the Town of Southampton (hereinafter, "the Governments") filed a motion
asking us to appoint a licensing board with jurisdiction to hear issues raised in
connection with the June 1988 emergency planning exercise conducted at the
Shoreham nuclear power facility. The Governments' motion is prompted by
the NRC staff's motion, filed September 9 with the so-called "OL-3" Licensing
Board, asking that Board to establish a schedule for the litigation of issues
arising from the June 1988 exercise. The Governments contend that we - not
the OL-3 Licensing Board - have jurisdiction over all exercise issues by virtue
of the appeals now pending before us from Licensing Board decisions relating
to the February 1986 emergency exercise at Shoreham. See LBP-87-32, 26
NRC 479 (1987); LBP-88-2, 27 NRC 85 (1988).1 Consequently, they believe
it is necessary that we order the Chairman of the Atomic Safety and Licensing
Board Panel to convene a licensing board to hear issues concerning the latest
exercise. Further, they assert that such board should preferably consist of the
members of the so-called "OL-5" Licensing Board, which rendered the exercise
decisions now before us on appeal, because of the similarity in the issues likely
to be raised.
Both applicant Long Island Lighting Company (LILCO) and the NRC staff
believe that the 0L-3 Licensing Board now has sole jurisdiction over issues
relating to the June 1988 exercise, and each questions our authority even to
consider the Governments' motion. LILCO and the staff therefore urge us to
dismiss or deny the Governments' motion.
At the outset, we assert our "inherent right (indeed, the duty) to determine in
the first instance the bounds of [our] own jurisdiction." Duke Power Co. (perkins
Nuclear Station, Units 1. 2 and 3), ALAB-591, 11 NRC 741, 742 (1980). We
note further that, in the exercise of that duty, we have incidental authority to
direct such other action as may be appropriate in the circumstances to facilitate
the disposition of the proceeding. See id.• ALAB-597, 11 NRC 870, 874 & n.9
(1980). Thus, we decline LILCO's suggestion that we summarily dismiss the
Governments'motion.
The principal question presented by the Governments' motion is whether
jurisdiction over issues raised in connection with the June 1988 exercise lies
with the Licensing Board (in general, without regard to the OL-5 or OL-3
designation) or with us. The answer to that question, as in the case of many legal
issues, depends on how the question is framed. If the 1986 and 1988 exercises

1Today we islUed AU.B-900, 28 NRC Z7S, in which we affirmed !he Licensing Baud', ultimate conclusion in
LBP-87-32.
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(and the issues that arise therefrom) are considered as entirely separate, unrelated
events, agency precedent suggests that jurisdiction over any 1988 exercise issues
lies with the Licensing Board. On the other hand, if both the 1986 and 1988
exercises are viewed more broadly, as involving Lll.CO's attempt to satisfy the
Commission's requirement for a pre-license "full participation" exercise (see 10
C.P.R. Part SO, Appendix E, § IV.P.l), we have jurisdiction over issues thus
defined. See Georgia Power Co. (Vogtle Electric Generating Plant, Units 1
and 2), ALAB-859, 25 NRC 23, 27 (1987) (once a licensing board issues its
decision disposing of an issue and appeals are filed, appeal board has jurisdiction
over new matters raised in connection with such issue). As explained below,
we believe that it is more logical, as well as consistent with our case law, to
follow the latter approach - i.e., to define the issue involved here broadly, as
LILCO's compliance with the agency's pre-license exercise requirement Thus,
we conclude that we have jurisdiction to act in the first instance with respect to
new issues raised a consequence of the 1988 exercise.
The Commission's Rules of Practice provide little or no aid in resolving this
thorny problem. For, they do not explicitly authorize or address the real source
of our dilemma - the disposition of different issues at different times in the
same operating license proceeding by multiple licensing boards, through the
issuance of several "partial initial decisions" (rather than one "initial decision'').
See, e.g., 10 C.F.R. §§ 2.717, 2.760.1 Nonetheless, due to the enormous size,
complexity, and duration of NRC proceedings, these practices have become
essential to effective case management
This segmented approach to adjudication has spawned some case law to aid
our analysis. Similar jurisdictional issues often arise when a party files a motion
to reopen the record on an issue that is still at some stage of litigation in the
adjudicatory process. We have held that, where "finality has attached to some
but not all issues, appeal board jurisdiction to entertain new matters is dependent
upon the existence of a 'reasonable nexus' between those matters and the issues
remaining before the [appeal] board." Virginia Electric and Power Co. (North
Anna Nuclear Power Station, Units 1 and 2), ALAB-551, 9 NRC 704, 707
(1979). "Reasonable nexus" in this context means" 'a rational and direct link'
- not a total identity or commonality of issues." Louisiana Power & Light
Co. (Waterford Stearn Electric Station, Unit 3), ALAB-797, 21 NRC 6,8 (1985).
We have also stressed a practical, common sense approach to the resolution of
such jurisdictional problems, taking into account "efficiency in the disposition
of the matter at hand and fairness to the parties." [d. at 9 (citing Philadelphia
Eleclric Co. (Limerick Generating Station, Units 1 and 2), ALAB-726, 17 NRC
755 (1983».

as

1M"'"'

1 Far colUtnlctiD"
proceedings,lhe Rules rpecifiCllly .uthorize lepanlC hearings and portial initial deciaitm
on particular wues. 10 C.P.R. f 2.761 ••
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Applying the reasoning of those cases to the matter now before us supports
our conclusion that the issue should be broadly defined as LILCO's compliance
with the pre-license exercise requirement of Appendix E to 10 C.F.R. Part 50,
and that jurisdiction over any new matters raised by the parties in this regard lies
with us, rather than the Licensing Board. That Board completed its consideration
of the 1986 exercise with the issuance of LBP-88-2, and the appeal from that
decision is pending before us. The parties now seek to establish the schedule
for the litigation of any issues relating to the 1988 exercise, which is intended
to serve the same regulatory purpose as the earlier exercise found deficient by
the Licensing Board. The reasonable nexus between any new exercise issues
and those now under appellate review is self-evident Indeed, the parties have
acknowledged as much. Several months ago, when we suggested dismissal of
the 1986 exercise appeals as moot, all parties urged us not to take such action,
arguing that we should resolve the essentially legal issues raised in those appeals
because they were likely to reappear in the next round of exercise litigation. See
ALAB-900, supra note I, 28 NRC at 284-85.3
"
Having thus determined that jurisdiction over any new exercise-related issues
more properly lies with us, we also decide that the best course is to remand such
new issues to the Licensing Board for disposition as expeditiously as possible,
consistent with fairness to all the parties. See CLI-86-11, 23 NRC 577, 582
(1986).4 The Governments' motion, however, additionally asks that we direct the
Chairman of the Licensing Board Panel to designate specifically the members
of the OL-5 Licensing Board to preside over the litigation relating to the 1988
exercise.
The appointment of individual Licensing Board members to a particular
proceeding is beyond the scope of our authority and is committed to the
discretion of the Commission or the Chairman of the Licensing Board Panel.
See 10 C.F.R. §§ US, 2.704, 2.721, 2.785. Thus, absent Commission action, the
Licensing Board Panel Chairman is free to establish and reconstitute licensing
boards with whichever jndividual Panel members he feels are appropriate,
subject to "review only for an abuse of discretion. See Suffolk County and
State ofNew York Motion 10 Rescind Reconstitution of Board [sic: Long Island
Lighting Co.] (Shoreham Nuclear Power Station, Unit I), LBP-86-37 A, 24 NRC

726, 728-29 (1986).

3 Although LILCO now luong1y auezu Ihlt only Ihe 01.-3 Licenaing Boud hu jurisdictiat CNer 1988 exc:rciae
issues, earlier IhiI year it urged !he OW Licenaing Board 10 retain jurisdiction aver any IUCh illUe1I, should Ihey
later arise. S66 LBP-88-7, XI NRC 289, 290 (1988).
4Even if Ihe Licenaing Boud were 10 have jurisdiction aver these issue.. it would nct necealUily rollow that _
lack !he aulhorlty 10 decide !he Clovemmenu' motion. The Rule. or Practice expressly empower !he Canmiuion
10 direct Ihe certification 10 it or any question pending bel'cne a Licensing Board. Su 10 C.F.R. f 2.718(i). And
Ihat aulhorlty hu been ctplicilly delegated 10 US in 10 c.F.R. f2.78S(b)(I). Su, •., .• Pwrto Rico El«:fTic P(1W6r
AulJwrity (North Cout Nuclear Plant, Unit I), ALAB-60S, 12 NRC 153 (1980).
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The assignment of special docket numbers (e.g.• OL-3. OL-5) to different
phases of this proceeding. however. is not specifically prescribed by the Commission's Rules of Practice.5 Nevertheless. "[flor more effective docket management," the Licensing Board Panel Chairman previously assigned the new OL-5
docket designation to that phase of the Shoreham licensing proceeding instituted
by the Commission in CLI-86-11 - i.e.• the litigation of issues arising from
the 1986 exercise. 51 Fed. Reg. 27.296 (1986). With the anticipated new round
of exercise litigation. this need for effective case management continues. Given
the relationship of the 1986 'and 1988 exercises (see supra p. 307). we see no
good reason to create any more confusion by abandoning the OL-5 designation
for the litigation of any new exercise issues in this proceeding. Maintaining the
OL-5 designation for all exercise issues is also fully consistent with the Licensing Board Panel Chairman's earlier actions and requires no strained readings of
his notices. See. e.g., 51 Fed. Reg. 37.682 (1986) (OL-5 Board to preside "only
in the proceedings related to the emergency planning exercise;" OL-3 Board
to preside "in all other proceedings pertaining to emergency planning," which
"include [non-exercise] issues remanded by the Commission in CLI-86-13. [24
NRC 22 (1986).] and by the •• , Appeal Board in ALAB-832. 23 NRC 135
(1986) and ALAB-847. [24 NRC 412 (1986)]j.6
The Governments' Motion for Appointment of Licensing Board with Jurisdiction to Hear Exercise Issues is granted in part and denied in part: proceedings
in connection with the 1988 emergency exercise at the Shoreham facility are
remanded for appropriate action to the Licensing Board in Docket No. 50-322-

5 Under 10 C.F.R. f 2.702, tho Commillion'. Secretary "maintain[.r the cllicia1 docket for each proceedina. s••
also 10 C.F.R. f 1.25. Pre.mmably,1hiI could include Ulpent of docket numbeD.
6 ULCO c1aimI thll in May 1983 tho Ccmmillion atablisbcd tho 01,3 lJcaJsing Boan! to preside ova' all
anc:raenc:y plannina Issua, and thus,tho 01,3 docket ia prcaumptive1y tho amen1 juriadiction anc:raenc:y pJannina
dodtct, IUbjcct only to apeciJic cxanption. ULCO·. Reaponse (September 16, 1988) II 3. Relyina at an
unreviewed clcciaion of tho 01,5 Bcud, ULCO a1ao .uuata thllthe Cornmiuion aIIblished tho 01,5 Boud
and apeciJically limited ill mandate to 1986 cxezclae iuues. 14. 114, 6.
LBP·88-7, rr NRC 11291.
ULCO and tho 01,5 Bcud in LBp·88·7 are incorrect. The Li&nr.ti", Boartl PaM' CIIairmaII created both
the 01,3 and 01,5 "doc:ltcu"lOlcly fae cue manaaanatl purpoIeI, and aligned memben punuanI to hia board
conatitution IUthcmy.
48 Fed. Re" 22,235 (1983); 51 Fed. Rea. rr;J96. TheDOtion thllthe Commiaaion itsclf
ordezed auch action with the intent to limit tho .cepe of th..e "doc:ItetI" ia withoul bub. Indeed, in CU·86-1I,
23 NRC al 582, the Commiuion merely di=ted the Ileataina Boan! Panel Chairman "to reappoint tho manbera
of the earlier [01,3] Boud if thoy are available," and 10 cxpedite the "cxerclae proceedina." A.. il turned out,
cue manaaement concerns wunnted the Ileataina Bcud Panel Clairman'. creaticn of tho new 01,5 dodr:.et,
and .chedule conllicu required. board reconstitution.
51 Fed. Rea. 21,815 (1986); Ul., rr;J96; Ul., 36.619;
Ul., 37,682. nm., cilltiOl1l to CUCI holdinalhal • licemina board', juriadiction ia confined to the IC<lpC of the
proceedina a defined in the CoWllfliuio,,'. WIialIlOtU:. of MIIriII, are wholly inlppoCte.

s..

s..

s..
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OL-S, which may be reconstituted by the Chairman of the Atomic Safety and
Licensing Board Panel in his discretion.
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Panel
Dr. Johnson concurs in this decision but was not available to review the opinion.
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LBP-88-24

Cite as 28 NRC 311 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
James P. Gleason, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon

In the MaHer of

Docket No. S()'322·0L·3
(Emergency Planning)

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

September 23, 1988

In this Concluding Initial Decision, which resolves all remaining issues before
it, the Licensing Board finds that the emergency broadcast system, school bus
drivers, and hospital evacuation portions of the Applicant's proposed emergency
plan satisfy the NRC's regulatory standards and criteria. In addition, the
Board finds the Intervenors in default of Board discovery orders concerning
Intervenors' own "realism" contentions on the likely state/loca1 government ad
hoc response to an emergency, and dismisses the Intervenors from the proceeding
on that basis as a sanction.

RULES OF PRACTICE:

SUMMARY DISPOSITION

The filing and characterization of statements of contested issues as material
facts in dispute in response to a motion for summary disposition is inadequate
and improper and will not be considered by the board in deciding the motion.
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EMERGENCY PLAN:

CONTENT

Where NRC regulations do not require a backup emergency broadcast system,
the applicant need not prove any facts concerning the adequacy of its proposed
backup EBS, and proof of adequacy of such a system cannot be made a condition
of licensing.
EMERGENCY PLAN:

CONTENT

Where an applicant shows that a state EBS plan satisfies NRC guidance, provides for EBS response in nuclear incidents, requires prompt public notification
in appropriate circumstances, and shows that the state EBS is based on preexisting agreements between the state and the broadcast industry which comply with
NRC guidance, letters of agreement between the applicant and the individual
broadcast station(s) are not required by NRC regulations.
EMERGENCY PLAN:

CONTENT

It is immaterial to a determination of adequacy of the state EBS whether
the designated primary broadcast station meets the Federal Communications
Commission criteria as a provider of primary service in every portion of the EPZ.
The question is whether residents within the EPZ can be .adequately notified in
the case of an emergency. Where the FCC has set minimum broadcast signal
strength criteria for service to an area, and the designated broadcast station meets
the minimum criteria for the EPZ, the board will not accept the possibility that
the FCC has defined broadcast signal strengths for an area that are too weak to
be receiVed.

EVIDENCE:

EXPERT TESTIMONY

A priori attempts to predict human behavior from surveys of opinion must
yield before the a posteriori evidence of what people have in fact done.

EVIDENCE:

EXPERT TESTIMONY

However plausible hypotheses may seem regarding predictions of future
human behavior, when all the evidence adduced shows no case where they have
functioned and many cases where they have not, the board must disregard them.
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EMERGENCY PLAN:

CONTENT

While schoolchildren would not be transported as elegantly and understandingly in an emergency as one would desire them to be under regular circumstances, a slight shortage of drivers (and hence of buses), crowding, or the
accepting of standees, would not be totally objectionable as an emergency measure.

EMERGENCY PLAN:

CONTENT

Where the variations in average speeds for a population of hospital vehicles
produce only small changes in evacuation time estimates (ETEs) by the estimate
of both parties, and the inclusion of such studies would not enhance decisionmaking capabilities for hospitals, the board will not order sensitivity analyses
in an applicant's proposed emergency plan.

EMERGENCY PLAN:

CONTENT

The planning goal of NRC guidance is to make accurate estimates, whatever
they may be, and not to achieve some preconceived performance standard for
speed of evacuations or to adopt E1Es that are "conservatively" long. In
assessing the estimates, the board is not permitted to look in only one direction
for possible error in a misguided pursuit of conservatism.

EMERGENCY PLAN:

CONTENT

In a predictive problem having intrinsic uncertainty of estimated variables, it
constitutes reasonable assurance of quality to find that the estimates are derived
objectively and are unbiased (i.e., not deliberately lengthened or shortened) and
that the variance is not unreasonably large.

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES
The obligation every litigant faces to provide (through discovery) information
on matters in controversy is a responsibility that can neither be ignored nor
evaded.

RULES OF PRACTICE: RESPONSIBILmES OF PARTIES
It is unarguable that the fair and expeditious consideration of issues in nuclear
license application proceedings requires respect for and compliance with the
rules of discovery. See 10 C.F.R. § 2.718.
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RULES OF PRACTICE:

SANCTIONS

The failure of any party to appear at a hearing or comply with any discovery
orders can constitute a default, the consequence of which authorizes licensing
boards to make such orders in regard to the failure as are just including finding
the facts in accordance with the claim of the party obtaining the order. 10
C.F.R. § 2.7m. The sanctions available to assist boards in the responsible
management of licensing proceedings cover a wide range of options similar
to those authorized by Rule 37 in the Federal Rules of Civil Procedure, with
sanctions of a more serious nature generally reserved for the most critical failures
of parties fulfilling their discovery obligations.

RULES OF PRACTICE:

DISCOVERY

Where the critical issue is what activity the state and county would perform
in the event of an accident at a nuclear power plant, and there are indications in
the record that the state or local governments' opposition to the facility is not
based on a technical evaluation of the applicable emergency plan, the applicant
is entitled to explore through state witnesses whether that decision may have
been more of a political edict that the product of an evaluation of the adequacy
of the emergency plan.

RULES OF PRACTICE:

SANCTIONS

Although the activities participated in by intervenors may be considered
individually as lawful conduct during contested litigative proceedings, where
they in combination represent a pattern of substantial and continual actions
to undermine an applicant's efforts to develop an adequate emergency plan,
frustrate federal review of that plan, and come perilously close to constituting
interference with the federal government's exclusive power to regulate matters
of radiological safety, the intervenors will be deemed to have acted willfully to
frustrate the Commission's efforts to arrive at an informed judgment.

RULES OF PRACTICE:

SANCTIONS

Where an intervenor's refusal to comply with the board's orders is found to be
willful and, based on above, in bad faith, that conduct warrants the imposition
of the most severe sanction available to licensing boards - dismissal of the
intervenor as a party to the proceeding.
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RULES OF PRACTICE:

SANCTIONS

In choosing between the sanction of dismissal of contentions versus dismissal
of a party, the board may consider the entire record of the proceeding, including
the fact that a prior finding of default and dismissal of contentions as a sanction
did not have the intended effect of curbing the harm or deterring reproachable
conduct
RULES OF PRACTICE:

SANCTIONS

Disrespect for the adjudicatory process cannot be permitted; dismissal of
the affected contentions alone is not an adequate remedy when the adjudicatory
process itself is tainted by the actions or omissions of a party.
RULES OF PRACTICE:

SANCTIONS

It is immaterial to the issue of sanctions whether prior board decisions would
have been different if a party had provided complete information to the board.
The integrity of the adjudicatory process itself is adversely affected when it
is revealed after a decision is rendered that important issues might have been
decided differently.
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CONCLUDING INITIAL DECISION ON
EMERGENCY PLANNING
Overview
In this Concluding Decision, the Board combines a variety of pending issues
remaining and considers a summary disposition motion on emergency broadcast
system issues, remanded issues involving the adequacy of school bus drivers,
hospital evacuation time estimates (ElEs) for an emergency evacuation, and
noncompliance with Board orders on discovery. During the lengthy course of
this contested operating license proceeding, which concerns an application of
the Long Island Lighting Company (Lll.CO) for an operating license at the
Shoreham Nuclear Power Station (Shoreham), various licensing boards have
considered and adjudicated a complex selection of contentions. Testimony was
received from over 200 witnesses through several hundred days of hearings and,
in Partial Initial Decisions in 1983 and 1985, Licensing Boards resolved most
of the contested issues in the case in favor of LILCO.l An additional issue
involving the adequacy of reception centers has also been decided to LILCO's
benefit1 and the remaining contested matters are disposed of in this opinion.
Here, we remove the remaining litigation obstacles to a full operating license by
resolving the matters at issue in Lll.CO's favor and find no regulatory obstacles
to an acceptable emergency plan for the Shoreham facility.'

1 s.. LBP.83·S7. 18 NRC 445 (1983) and LBP·8S·12, 21 NRC 644 (1985).
2LBP.88.13. 'r1 NRC 509 (1988).
'Inasmuch u the record on issues ather than the tealism contentions is complete, thoce matlcrl .... teIOlved
herein Q1 the merits. The cIismissal unction does not thcrd"ore have any dTect Q1 any issue other than the realism

litigation.
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I.

A.

MOTION FOR SUMMARY DISPOSmON ON EMERGENCY
BROADCAST SYSTEM (EBS) ISSUES

Introduction

On June 20, 1988, Lll.CO filed a Motion for Leave to File Summary
Disposition Motion on the EBS Issue together with a Second Motion for
Summary Disposition of the EBS Issue (Motion hereafter). On June 21, 1988,
the Board removed its prohibition on further summary disposition motions.4
LILCO's motion for leave to file was granted, and other parties were free to file
motions of their own. Intervenors responded in opposition on July 12, 1988,
and on the same date the NRC Staff responded in support of Lll.CO's motion.'
Intervenors subsequently responded in opposition to the Staff's response.1i
LILCO then filed a letter with the Board, dated July 27, 1988, requesting
leave to file yet another response because Intervenors had requested affirmative
relief in their response and allegedly had seriously misstated the facts. LILCO's
proposed response was attached to the letter,' Intervenors replied August 2,
1988, contending that Lll.CO's latest filing should be disregarded and rejected
in its entirety by the Board.'
LILCO's motion climaxes a complicated series of events dating back to
the Commission's order reopening the record on LILCO's EBS plan after a
withdrawal of WALK Radio as its primary radio station. CLI-87-5, 25 NRC 884
(1987). When WALK withdrew, LILCO revised its EBS plan by naming, inter
alia, station WPLR in Connecticut as its lead EBS station. The revised plan was
first disclosed to the Board and parties in a Motion for Summary Disposition
of the WALK Radio Issue, dated November 6, 1987. After consideration of the
parties' positions, the Board denied Lll.CO's motion on December 21, 1987,
on grounds that LILCO's new EBS required review by other parties and an
opportunity for contentions to be filed. The Board permitted Intervenors to
submit contentions on the EBS plan. In due course, Intervenors submitted
a single contention with numerous bases. The Board accepted some of the
proffered bases (which were in the nature of subcontentions), rejected others,
4 Memorandum and Order, June 21, 1988 (unpublished).
'Response of Suffolk Coonty, Stale of New Yolk, IlId Town of Southampton in Opposition to LILCO·. Second
Motion for Summary Dispoaition of !he EBS wue, July 12, 1988 (Response hereafter). NRC Stiff Response to
LILCO'. Second Motion for Summary Disposition on EBS Issues. July 12, 1988 (Stiff Rcsponoc).
liResponse of Suffolk County, the Stale of New Yolk, and !he Town of Southampton to NRC StlffRcsponsc in
Support ofLlLCO'. Second Motion fot SIImIIW)' Dilpollition of the EBS luuc, 1uly %7,1988.
'LILCO lettQ addn:s1Cd to 1udge OIcuon md mcmbca of the Boan/.1uly %7, 1988. Su abo LILCO'. Rcsponoc
to Intcrvcnon' Response in Opposition to LILCO'. Second Motion for Summuy Dispositim of !he EBS Wuc,
July %7,1988 (PropoIcd Response).
'Suffolk County, Stale or New Yolk IlId Town of Southampton Opposition to LILCO'. Unauthorized and
ImpcrmiaIlDtc "Rcsponsc to Intcrvenon' Rcsponsc in Opposition to LILCO'. Second Motion for Summary
Disposition of the EBS IsIUC," August 2, 1988 (Opposition hcoca1Icr).
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and opened the matter to discovery. Written testimony was filed and the stage
was set for trial of the EBS issue in May 1988.
The EBS issues were not heard, however, because prior to trial the continued
participation of station WPLR in LILCO's revised EBS system became doubtful,
and LILCO disclosed in letters to the Board, dated May 9, May 16, and May
25, 1988, and in written realism testimony filed May 6, 1988, that it was again
revising its EBS plan. Motion, Attach. 1; Response, Attachs. 2, 3. The latest
scheme, which was more fully disclosed in Revision 10 to its plan, relied on
the New York State EBS system with station WCBS in New York City as the
lead station. The Board expressed uncertainty about provisions of the new plan
and ordered limited discovery by the parties to clarify LILCO's proposal. We
directed the parties to file briefing papers shortly after the end of the limited
discovery concerning the proceeding. Te. 20,429.
On June 20, 1988, Intervenors filed a briefing paper as did the Staff.9 LILCO,
however, filed its motion for summary disposition of the EBS issue. This
effectively cancelled plans for hearing, and the parties responded to LILCO's
motion. The briefing papers filed by Intervenors and Staff became moot
regarding any procedural recommendations they contained. To the extent the
briefs addressed the merits of LILCO's EBS plan, they were outdated and were
not considered in deciding the EBS motion. However, the limited discovery
that was ordered by the Board was interrupted by Intervenors, and LILCO was
not permitted to take depositions of Intervenors' personnel. Motion, Attach. 7.
Portions of Intervenors' briefing paper are relevant to the issue of whether the
Board should sanction Intervenors for failure to permit discovery. We decide
the issue of sanctions separately in this Concluding Initial Decision.
In this Decision the Board rules that LILCO has prevailed in its motion, and
we grant summary disposition of the EBS issue.
Numerous summary disposition motions have been filed in the Shoreham
proceeding over the past several years, and the governing law has been set forth
in many past pleadings and decisions. No purpose would be served by another
recitation here. See LBP-87-26, 26 NRC 201, 211-12 (1987).
In view of our decision herein, the Board finds it unnecessary to address either
LILCO's letter of July Zl or Intervenors' reply of August 2. Additionally, we
consider both filings improper. See 10 C.F.R. § 2.749(a).
B.

ULCO Position

LILCO's motion states that Station WPLR will no longer be relied upon
in its EBS Plan. Instead, LILCO's emergency plan now relies on the official
9 Government.' Briefing Paper Concerning ULCO·. EmO'lmcy Broadcut S)'llClll,lune 20, 1988. NRC SWI
Briefing Paper m the Emergency Broadcuting S)'IICIIl lame, lune 20. 1988.
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New York State EBS for the Nassau-Suffolk Counties Operational area which
is triggered by WCBS, the Common Point Control Station (CPCS-l), in New
York City. Lll.CO's request for summary disposition of the EBS issue is based
on the Board's earlier Partial Initial Decision, LBP-85-12, supra note I, on the
admitted EBS-related facts in Lll.CO's Second Renewed Motion for Summary
Disposition of the Legal Authority Issues, on the Board's recent decision to
rule in LILCO's favor on the eight ''Legal Authority" contentions, and on the
Statement of Material Facts and affidavits attached to the motion.
Attached to LILCO's motion was a "Statement of Material Ricts as to Which
LILCO Contends There Is No Genuine Issue to Be Heard on the EBS Issue." The
document contains eleven factual statements about which LILCO claims there
is no genuine issue. In summary, LILCO states that its EBS plan no longer
relies on WPLR, that it does rely on the State EBS to broadcast emergency
information, and that the trigger station for the State EBS is WCBS(AM) in New
York City. LILCO states that the Nassau-Suffolk Counties Operational Area is
comprised of about thirty Long Island radio stations including WALK(FM) and
gives details on how the network will be activated. LILCO asserts that it will
rely on the State EBS to activate tone-alert radios and that it will recrystallize
the tone-alert radios so they can be activated by WCBS and WALK. LILCO's
Facts 8 through 11 state the broadcast characteristics and power of WCBS and
that LILCO has measured the field strength of WCBS in the emergency planning
zone (Epz). The field strength is assertedly 580 microvolts per meter (JtV/m)
throughout the Shoreham EPZ while the tone-alert radios can be activated by

30 Jl,V/m.
The motion included nine supporting attachments. In summary, they consist
of Revision 10 for the EBS system, a copy of the State of New York Emergency
Broadcast System (EBS) Operational Plan, facts the Board ruled as admitted in
a previous motion for summary disposition, a consultant report on field strengths
of WCBS as a function of distance from the station, the affidavit of Douglas
M. Crocker attesting to facts in LILCO's EBS plan, and the affidavit of Sudhi!
K. Khanna attesting to the field strength of WCBS.
Lll.CO argues in support of its motion that the issue of adequate coverage
of the EBS network is resolved by the facts it has presented and by the
fact that adequacy of coverage has already been admitted in litigation by
Intervenors. LILCO claims that Intervenors are precluded from raising interface
issues concerning WCBS because any such issue is encompassed within the
realism/best-efforts Contention 5 for which the Board has announced it will
rule in LILCO's favor as a sanction for Intervenors' refusal to comply with the
Board's discovery orders.
Lll.CO claims that, in view of the evidence and argument it has presented,
no genuine issue of material fact remains to be litigated and the Board should
grant summary disposition.
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C. Intervenors' Position
Intervenors filed a timely reply to LILCO's motion in which they addressed
each of LILCO's asserted "facts" and which included Intervenors' "Statement
of Material Facts as to Which There Exists a Genuine Issue to Be Heard on
Matters Raised by LILCO's Second Motion for Summary Disposition of the
EBS Issue." The response was accompanied by eight attachments consisting of
case-related correspondence, Intervenors' Briefing Paper, transcript pages, and
pages from depositions of Douglas M. Crocker. Intervenors filed a separate
reply to the NRC Staff response to LILCO's motion but did not cite any new
arguments or data not already in their response to LILCO's motion.
Intervenors argue that LILCO's new EBS proposal is materially different from
its previous proposal and that they have not had adequate opportunity to review
it The Board should therefore reject this motion on the same basis it rejected
LILCO's last motion for summary disposition on the EBS issue (Memorandum
and Order, December 21, 1987, at 3-4 (unpublished»; the present EBS is even
more radically new than the old because it relies on stations that have said
they would not participate in LILCO's EBS (WALK and WPLR), and there is
no agreement with any station in the new network, and in particular not with
WCBS, to participate in LILCO's EBS plan. Response at 14-16. Moreover, say
Intervenors, the plan is ambiguous on the continued role of WPLR in the EBS,
on LILCO's continued reliance on a backup local EBS network, and on how
that network would be activated in an emergency. [d. at 16-19.
Intervenors take issue with LILCO's assertion that there is no admitted
contention concerning the adequacy of the State EBS network. They claim
this is merely an attempt by LILCO to eliminate an existing contention by
changing its plan and then preventing review of the new plan. They concede,
however, that the contention relating to WPLR is now moot. The Intervenors
urge the Board to grant summary disposition in their favor on the existing
WPLR contention or declare the contention moot and as a matter of law rule
for the Intervenors. They urge further that they be provided the opportunity to
submit contentions and pursue discovery on the new plan. This course, allegedly,
would be consistent with one taken previously under similar circumstances.
Memorandum and Order, December 21, 1987; Response at 19-22.
The Intervenors cite numerous reasons why the adequacy of coverage of the
State EBS has not been resolved. First, they claim that the adequacy of the State
EBS has never been litigated in this proceeding and its adequacy has never been
conceded. The adequacy of WALK radio to broadcast at night was, they assert,
the only contention litigated in the original hearings and in any event WALK
radio has withdrawn from LILCO's EBS network; furthermore, it is misleading
for LILCO to claim the Governments have admitted Fact 17 in LILCO's Second
Renewed Motion, because that fact was related only to Contention 5 of the
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realism!best-efforts issues. There was no EBS proposal before the Board at the
time that matter was decided, Fact 17 was not controverted because Intervenors
believed it irrelevant to the issues before the Board, and issues of adequacy
were left open by the Board when it decided against Lll.CO. LBP-87-26, supra,
26 NRC at 225. Moreover, claim Intervenors, any apparent concession of the
adequacy of WALK Radio in their subsequent pleadings opposing the WPLR
proposal cannot be accepted as fact in deciding this motion.
Intervenors claim that LILCO's consultant report and its supporting affidavit
fail to state that WCBS provides adequate coverage of the EPZ, that the
significance of the numerical field strength data in the consultant report is not
stated, and that regulatory standards require a signal strength of 2 millivolts per
meter (mV/m) to serve communities in excess of 2500 persons. The data in the
report show that the 2-millivolt contour reaches only a small portion of the EPZ
and, since there are many communities in excess of 2500 persons, Intervenors
infer that WCBS coverage may not meet Federal Communications Commission
(FCC) requirements and, at a minimum, the coverage of WCBS is called into
question.
Finally, Intervenors claim that they were not obligated to produce witnesses
for deposition by LILCO on the EBS issue because the Board's bench order of
May 26 limited discovery to what was necessary for the Intervenors to ascertain
the scope of LILCO's EBS proposal. In Intervenors' view, the Board ordered
discovery unilaterally for their benefit Thus, LILCO is not now entitled to any
presumption adverse to Intervenors for failure to produce witnesses in discovery.
In any event, according to Intervenors, LILCO abandoned its attempts to obtain
discovery. Response at 29-30.
Quoting Board language denying LILCO's previous motion for summary
disposition on EBS issues, Intervenors claim LILCO's present motion is purely
"executory" and not a proper subject for summary disposition. In support, they
cite the Board's previous denial and reasons previously provided in support of
other arguments related to participation of WPLR, of WALK, and of WCBS.
1d. at 30-32. Intervenors dispute each ofLILCO's "material facts not in dispute"
and rely on reasons already cited herein.
The Board summarizes the dispute according to reasons given by Intervenors.
In the interest of brevity we list the basic arguments together with the "facts"
they apply to in parentheses as follows: The continued role or participation of
WPLR is unclear and LILCO may still rely on WPLR (disputing Facts I, 2, 5,
6,7, 11); WCBS has not agreed to participate in LILCO's plan (disputing Facts
2, 3, 4, 5, 8, 9, 10, II); Intervenors have had inadequate discovery and cannot
admit or deny alleged Facts (disputing Facts 3, 4, 9, 10, II); alleged Facts are
misleading, irrelevant, or not supported by the record (disputing Facts 1-11); the
report of LILCO's consultant, Cohen and Dippell, does not establish adequacy
of coverage of WCBS (disputing Facts 8, 10, II). 1d. at 33-40.
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Intervenors attached a statement of material facts in dispute to their response
giving twenty separate reasons why Lll.CO's motion should be denied. The
statement consisted of a tabulation of issues that Intervenors think should be
litigated.
Finally, Intervenors assert that contrary to Lll.CO's views they are entitled
to raise interface issues in their opposition, even if the Board rules for Lll.CO
on realism/best-efforts Contention 5 as a sanction against Intervenors. This
is assertedly so because the broadcast stations are private entities that are not
covered by the Commission's best-efforts assumption. According to Intervenors,
even if the Governments asked the stations to broadcast emergency information,
they are under no obligation to do so.
For all of the foregoing reasons, Intervenors urge the Board to deny LILCO's
motion, to provide Intervenors with the opportunity to pursue discovery and to
submit additional contentions on Lll.CO's new EBS plan.
D.

NRC Staff Position

The NRC Staff agrees with LILCO and concludes that the motion for
summary disposition should be granted. The Staff conclusion is based on
its assessment that Contention 5, as restated by the Board, presents no legal
authority issue, and that the only other contentions in the case, 20 and 57, present
concerns for adequacy of broadcast coverage within the EPZ that Intervenors
have not attempted to controvert under the new pIan. The Staff asserts that the
Board may rely on the "best-efforts" assumption to conclude that Government
officials will permit LILCO to activate the system in an emergency. Even if they
do not, however, FCC regulations permit the EBS system to be used without
government permission in an emergency. The question pf agreements with EBS
stations was not within the scope of the originally admitted contention and may
not now be considered. Moreover, according to Staff, such agreements are not
necessary here because the Intervenors themselves will permit the EBS system
to be activated. Staff Response at 6-10.
E.

Other Issues

LILCO's assertion that no admitted contention remains to be heard after
a finding of mootness for the WPLR contention is not correct. When the
Commission reopened the EBS issue it did so with instructions to admit
additional contentions only to the extent they assist in focusing further the
litigation on earlier admitted issues. The earlier admitted issues still require
resolution in the context of LILCO's new pIan. These issues consist of
Contention 5 dealing with realism/best-efforts, Contention 20 dealing with
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adequacy ofWALK Radio notification. and Contention 57 dealing with adequacy
of activation of tone-alert mdios. Contention 5 is being resolved sepamtely in
this Partial Initial Decision and need not be considered here. Contentions 20 and
57, however, express fundamental concerns about the adequacy of notification of
EPZ residents in an emergency. Those concerns have been constant throughout
litigation of the EBS issue even though specific factual reasons why notification
in the EPZ might be inadequate have changed as the plans changed. Consistent
with this view the Board previously admitted WPLR contentions only to the
extent that they helped focus issues of adequacy of notification. Staff Response
at 8-9. The issue that remains before us is therefore whether LTI..CO's new EBS
plan provides for adequate emergency notification of the public within the EPZ
by direct broadcast and tone-alert activation. However, contrary to Intervenors'
view, this is not the occasion for filing new contentions. That opportunity would
only arise, as it did previously, if LTI..CO's motion is denied. In responding to
LTI..CO's motion, Intervenors have had the opportunity to focus the issues by
citing material facts showing that a genuine dispute exists.
F.

Intervenors' Material Facts

The Intervenors submitted a statement with their response that listed some
twenty material facts purportedly in dispute. The statement consisted in its
entirety of brief statements of issues the Intervenors think are, or ought to be,
open for litigation. The statement did not tend to disprove or controvert any
information submitted by LTI..CO. The Board found this statement inadequate
and improper and did not consider it in deciding this motion. We have previously
cautioned Intervenors on the fruitlessness of submitting such statements in
answers to summary dispoSition motions. LBP-88-9, 27 NRC 355, 386 (1988).
Intervenors also assert as facts in dispute that LILCO has not obtained letters of
agreement with WCBS; broadcasters have discretion not to broadcast emergency
messages when requested to do so; and LTI..CO's consultant report does not
establish that WCBS has adequate covemge in the EPZ.
G.

Analysis and Conclusions

LTI..CO has submitted an alternative plan for broadcasting emergency information that relies on the preexisting State EBS. The new plan does not
rely on station WPLR or other local stations in a network of privately negotiated agreements to broadcast emergency information except as a fourth level of
backup to be employed only as a last resort. LTI..CO Fact Sd. The changed plan
has caused all existing contentions relating to WPLR and the previous private
network to become mooL Contrary to Intervenors' assertions, however, there
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is no justification for the Board to render a decision in Intervenors' favor on
those issues. First, it would not advance the case to do so because it would
not resolve the matter now before us which is the adequacy of the State EBS.
Second, no record has been developed to support a decision on the merits; and
third, no reason now exists to develop a record on the matter.
LILCO need not prove any facts concerning the adequacy of WPLR even
though its future role in LILCO's plans is ambiguous or unsettled, because it
has developed a primary plan that places reliance elsewhere for broadcasting
emergency information. Intervenors' cannot defeat LILCO's motion for summary disposition by presentation of facts asserting inadequacy or ambiguity of
WPLR's continuing role, because such facts are immaterial even if true. LILCO
no longer relies on WPLR; any continuing efforts it expends to define an emergency role for WPLR are intended to produce a backup EBS. Pacts I, Sd. A
backup EBS is not required by NRC, however, and the test of adequacy must be
made on the basis of whether LILCO's principal plan meets NRC requirements.
NRC regulations do not prevent LILCO from exceeding regulatory requirements
by developing a backup system for broadcasting emergency messages to the
public, and proof of adequacy of such a system cannot be made a condition of
licensing.
Under these circumstances the WPLR contention and bases are dismissed for
mootness without a decision on the merits. Accordingly, the adequacy of WPLR
or the associated privately organized local network to broadcast emergency
messages is no longer in controversy before us.
LILCO does not assert that it has obtained letters of agreement with WCBS in
New York City, or with any other station, to broadcast emergency information.
There is no fact in dispute, and the Board accepts as true that no letters of
agreement exist The issue does not turn on resolution of disputed facts but on
whether a letter of agreement is required by NRC regulations. Both LILCO and
the Staff argue that no letter of agreement is required in these circumstances.
NUREG-06S4 requires applicants to provide evidence of capability of local
and state agencies to provide information promptly over radio and TV at the
time of activation of an alerting signal. Evidence of capability is to be provided
as follows: "The emergency plans shall include evidence of such capability
via agreements, arrangements or citation of applicable laws which provide
for designated agencies to air messages on TV and radio in emergencies."
Appendix 3 at 3-4. The guidance states further: "It may be necessary for
utility organizations to sign agreements with CPCS-l stations in order to cover
a fast breaking general emergency described in Appendix 1." [d. at 3-15. When
evidence of capability is provided, a separate letter of agreement between LILCO
and WCBS might also be needed, but it is not mandatory under the guidance.
In context, the guidance describes a contingent requirement, applicabl~ if the
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evidence of capability that must be provided does not include adequate assurance
of prompt response in a fast-breaking emergency.
LILCO submitted ''The State of New York Emergency Broadcast System
(EBS) Operational Plan," dated July 1981, in support of its motion. Motion,
Attach. 4. The plan states that the procedures it contains have been agreed to by
the broadcast industry and the State of New York. Legal authority for the plan
is cited and detailed procedures are provided. The plan specifically provides
for EBS response in ''nuclear incidents." Approval and concurrence have been
obtained from the Chief of Staff to the Governor, the FCC, the President. New
York State Broadcasters Association Inc., the National Weather Service, and
Chairman, New York State Emergency Communications Committee. The plan
provides that "upon receipt of a request to activate the local EBS • •. the
CPCS-l ••• may proceed as follows." The lead station will interrupt its regular
broadcast to transmit the emergency message and will transmit the emergency
broadcast system attention signal. Motion, Attach. 4 at 6. All other broadcast
stations will be alerted by the two-tone attention signal and will perform the
same procedures as outlined for the CPCS-l station by rebroadcasting the
emergency message. Motion, Attach. 4; "Emergency Broadcast System (EBS)
Procedures for the Nassau-Suffolk Counties New York EBS Operational Area,"
fifth unnumbered page. The plan lists the actions to be taken in immediate
sequence upon receiving a request and makes no reference to time delays in
broadcasting except for message authentication which is always required. The
State plan provides on its face for prompt station response. Intervenors have
not challenged the authentiCity of the plan nor have they factually controverted
any of its provisions. The Board therefore accepts the plan as authentic and as
an accurate depiction of the EBS response by the broadcast industry.
LILCO's evidence establishes that a State EBS plan that has the capability
required by NUREG-06S4 is in effect in New York State. The State plan is
written in virtually identical terms to those used in NRC guidance. NUREG0654, Appendix 3 at 3-13, 3-15. LILCO's evidence further establishes that the
State plan provides for EBS response in nuclear incidents and for the prompt
notification that would be required in a fast-breaking accident at Shoreham.
Therefore, no additional letter of agreement between LILCO and WCBS is
required to satisfy the guidance of NUREG-0654.
Intervenors' challenge based on the provision in the State EBS plan for the
exercising of independent management discretion and responsibility raises no
material disputed fact The provision for management discretion is a part of
FCC regulations and it therefore has generic applicability. Motion, Attach. 4
at 2. No agreement between private parties could nullify a federal rule. The
plan itself cautions broadcasters to avoid escalation of public confusion and to
broadcast information based on definite and confirmed facts. Such matters could
require the exercise of management discretion permitted in the rule. However,
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neither that provision nor any facts presented by Intervenors raise a reasonable
factual question as to whether station management would broadcast confirmed
emergency information when requested. Motion, Attach. 4 at 5.
Intervenors' effort to raise doubt about the adequacy of coverage of WCBS in
the EPZ based on Lll..CO's consultant report is based on an error in reading a
critical passage in that report. To avoid further error, we quote the passage
verbatim from the Cohen and Dippell report. "A 0.5 mv/m signal is the
FCC required [sic] for primary service to rural areas and communities with
population less than 2500 persons, and this WCBS contour covers the entire
EPZ. However, a signal strength of 2 mv/m is required by the FCC standards to
serve communities with populations in excess of 2500 persons including 'Census
Designated Places' (CDPs)." Motion, Attach. 6 at 2. The Intervenors neglected
to consider the phrase "primary service" in their interpretation of the foregoing
passage. The passage, as written, cites FCC signal strength criteria for a station
to be designated to provide primary service in a rural area or in a community in
excess of 2500 persons. The criteria do not address the minimum signal strength
required for transmission of audible emergency messages in the EPZ; much less
do they establish that the coverage of WCBS in the EPZ is inadequate as urged
by Intervenors. Lll..CO's assertion of adequate coverage by WCBS in the EPZ
is not controverted by facts presented in the Cohen and Dippell report.
It is immaterial to a determination of adequacy of the State EBS whether
WCBS meets the FCC criteria as a provider of primary service in every portion
of the EPZ. The question before us is whether or not it can adequately notify
residents of the EPZ in an emergency. The Board declines, however, to put
an absurd construction on a federal rule, and we therefore do not accept the
possibility that FCC has defined broadcast signal strengths for primary service
that are too weak to be received. Even though the consultant report does
not give the minimum signal strength for adequate radio reception, the only
reasonable interpretation of the federal criteria for primary stations cited by
the consultant is that a strength in excess of 0.5 mV/m provides acceptable
reception. It is uncontroverted that WCBS operates at maximum permissible
power for AM stations and that it provides a signal strength of at least 0.58
mV/m throughout the EPZ. Motion, Attach. 9. The Board concludes that whether
or not WCBS meets the FCC definition of a primary station within the EPZ,
Lll..CO's consultant plainly intended to establish with the foregoing information
that the signal strength of WCBS is adequate to provide emergency information
to residents throughout the EPZ. No material facts to the contrary have been
presented that would justify opposition to that conclusion.
It is uncontroverted that the EBS plan provides for WCBS to both broadcast
emergency messages directly and to alert the network of Long Island stations
by means of an alerting signal which will cause the network to broadcast
information as well. There is no dispute that the EBS plan includes about

327

thirty radio stations on Long Island at least some of which can reach the
EPZ with an audible signal. Thus the Long Island network can adequately
broadcast information to the residents of the EPZ, even if WCBS for some
reason could not. The notification system described in the State plan therefore
has redundancy. Intervenors have not cited any material facts that would raise
a serious question as to whether an adequate warning to residents of the EPZ
could be delivered through the network of stations in the State EBS or why a
redundant system would prove inadequate.
LILCO states by affidavit that it will rely on the State EBS to activate tonealert radios and that it will replace or recrystallize its tone-alert radios so that
they can be activated by either WCBS or by WALK. Facts 6 and 7; Motion,
Attach. 8. LILCO's consultant report states that tone-alert radios can be activated
by a signal of 30 J1.V/m and that WCBS has a minimum field strength of 580
J1.V/m throughout the EPZ. The data give adequate assurance that the tone-alert
radios can be activated by WCBS unless contrary material facts are presented
in opposition. Pacts 10 and 11; Motion, Attach. 9. The capability of WALK
Radio for activating tone-alert radios constitutes redundant capacity. However,
its capability to activate tone-alert radios within the EPZ has been adjudicated
and resolved. The Board found that there is no NRC requirement to include
tone-alert radios in an emergency plan for special facilities. LBP-85-12, supra,
21 NRC at 760.
Intervenors' only answers to the foregoing facts are that they are irrelevant
because letters of agreement have not been obtained, and that WALK cannot be
relied upon because it previously withdrew from LILCO's EBS plan.
Intervenors' answers are not sufficient to controvert LILCO's facts. We
decide herein that letters of agreement are not required by NRC regulations in
this instance, where a preexisting agreement between the State and the broadcast
industry complies with NRC guidance. Intervenors provide no facts showing
that WALK has withdrawn from the State EBS, and its future participation in
the State system is not disputed with material facts. The Board concludes from
the foregoing analysis that no disputed material fact exists concerning whether
LILCO's plans for activating tone-alert radios are adequate for notifying special
facilities. Moreover, tone-alert radios are not required for special facilities by
NRC regulation or guidance.
LILCO argues that the Intervenors are barred from raising issues concerning
how it will interface with the State and County in activating the EBS system
by our announced intention to dismiss Contention 5 from the proceeding. In
a separate part of this Decision, the Board resolves Contention 5. We need
not (and do not) decide the legal question, however, because LILCO gave its
interface plan in its statement of material facts. Motion, Fact 5. It will rely on the
Suffolk County Executive or the State Emergency Management Office to permit
activation of the State EBS. If that fails, it will contact WCBS directly. If that
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fails, it will activate the local Shoreham EBS. The plan therefore contains four
levels of actions for activating the EBS. Additional detail is given in Revision 10
to the plan. Motion, Attach. 2. Nothing in that description has been controverted
by a material fact
Intervenors claim that, even if the Board does dismiss Contention 5, they
are not barred from raising interface issues. Their claim is supported by
legal argument that the Commission's best-efforts assumption applies only to
governments and cannot be applied to private entities such as broadcasting
stations. This creates genuine doubt in their view that private broadcasters
will transmit emergency messages, even if requested to do so by government
officials.
Intervenors present no material facts that controvert any fact concerning
interface procedures submitted by LILCO. Their assertion, without supporting
facts, that private broadcasters might not broadcast emergency messages is
plainly absurd in the face of an existing agreement between the broadcast
industry and the State of New York to broadcast such messages. Id .• Attach. 4.
We do not decide the legal controversy concerning whether the Commission's
rules apply to private entities because it is unnecessary to do so. The Board's
finding is based on factual evidence that is uncontroverted by Intervenors. We
do not rely on application of the best-efforts assumption to private entities in
reaching our Decision.
Intervenors have not successfully controverted any material fact asserted
by LILCO. Such a finding is sufficient for granting a motion for summary
disposition. Nevertheless, Intervenors press additional procedural or legal
arguments which in their view are sufficient basis to deny Lll.CO's motion.
The Intervenors argue that LILCO's EBS plan is radical1y new and they have
not had adequate time to review it Thus they claim they cannot admit or deny
several of LILCO's facts.
NRC regulations provide authority for a presiding officer to refuse the
application for summary disposition or to order a continuance to permit affidavits
to be obtained if it appears from an opponent's affidavit that he cannot provide
by affidavit facts essential to justify his opposition. 10 C.P.R. § 2.749(c).
Intervenors have not provided affidavits in their response to the motion nor do
they otherwise provide adequate reason why they could not obtain facts to justify
their opposition to Lll.CO's proposal. The State EBS has been in existence at
least since 1981. It is approved by New York State. No reason is given why
New York State, which is a party to this proceeding and to the State EBS plan,
is not already in posseSSion of facts that would justify its opposition if they
exist
The Board has previously taken a dim view of Lll.CO's propensity for
introducing substantial revisions to its emergency plan for the first time in
motions for summary disposition. Several such motions have been denied in
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the past In a prior revision of the EBS plan involving WPLR, we labeled
LILCO's motion "executory" in denying it. Intervenors urge the same result in
this case. In the previous instance, however, the motion preceded Revision 9 of
the plan by more than 2 months and the plan itself consisted of a new, privately
developed EBS, bonded together by privately executed letters of agreement. It
was executory because it rested on LILCO's assertions alone and there had been
no opportunity for review by any party. In the present plan, however, LILCO
will become, in effect., a user of a preexisting State plan which is approved
by the State of New York, the details of which are accessible to the opposing
parties. TIle fact that a change in plans was forthcoming was disclosed in early
May 1988, and Revision 10 to the emergency plan which contained the new
scheme for EBS was made available on or about May 25, 1988. Intervenors
had limited discovery on the new plan. The motion for summary disposition
was dated June 20, 1988, and Intervenors responded on July 12, 1988. If facts
existed to justify Intervenors' opposition to the present plan, they could have
been timely produced in the foregoing sequence of events. The Board concludes
that Intervenors' legal or procedural objections have no merit., and they do not
constitute cause for denying LILCO's motion for summary disposition.
Intervenors' argument that LILCO's plan is ambiguous or unclear is equally
without merit. The State EBS plan together with Revision 10 provides a
sufficiently clear disclosure of LILCO's plan to enable Intervenors to submit
at least some facts that would justify their opposition, if such facts exist.
The Board did not consider LILCO's assertion that it could rely on admitted
Fact 17 from a previous motion to establish that Intervenors have admitted the
adequacy of coverage of the State EBS in the EPZ. Intervenors disputed LILCO's
assertion, but we decide the motion on the basis of the factual evidence submitted
in the motion and responses. It was unnecessary to reach the question posed by
previously admitted facts.
Because we decide on other grounds that LILCO has prevailed on its motion,
the Board does not decide whether LILCO is entitled to a factual presumption
of adequacy of its plan as a sanction against Intervenors for refusing to permit
depositions during the limited discovery we ordered when Revision 10 was
published. Suffice it to say, however, that the Board cannot recall an instance
in the long history of this case where it has ordered unilateral discovery for the
benefit of only one party. Intervenors' assumption that we had done so in this
case is simply wrong.
The Board rejected Intervenors' claim that summary disposition should be
denied because a particular subject has not been previously litigated or conceded.
Response at 24. 1bat is not a proper answer to a motion for summary disposition.
It is true as Intervenors assert., for example, that the adequacy of coverage of
WALK Radio was not litigated in prior hearings on LILCO's emergency plan
and that the Board found that the range of stations is not at issue in Contention
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20. LBP-85-12, supra, 21 NRC at 764. The reason the matter was not at
issue, however, is that Intervenors had expressed no basis for concern in their
contention on the subjecL Their only basis for concern in previous litigation was
that WALK did not broadcast at night. The Board subsequently construed the
contention to express an underlying concern for adequacy of public notification
within the EPZ for the purpose of dealing with the reopened proceeding. This
could include a question of coverage because the bases for concern under a new
plan could have changed since the initial decision. That does not automatically
trigger a new opportunity for litigation, however. Intervenors have had the
opportunity in their response to factually confront LILCO's assertions about
adequacy of coverage in the EPZ. We may therefore decide the issue on the
basis of material facts submitted by the parties.

H.

Decision

The Board concludes that Intervenors have not controverted facts submitted
by LILCO concerning adequacy of broadcast coverage within the EPZ. We find
that none of the facts submitted by LILCO in support of its Motion for Summary
Disposition on EBS issues have been controverted by Intervenors. The facts
submitted by LILCO are adequate, to establish the adequacy of its plan to comply
with NRC regulations and guidance concerning a public emergency warning
system. Intervenors' procedural and legal objections to LILCO's motion are
without merit No material facts are in dispute on LILCO's current EBS plan
and LILCO is entitled to summary disposition as a matter of law. LILCO's
Motion for Summary Disposition on EBS issues is granted.

n.

SCHOOL BUS DRIVER REMAND

This remanded isspe centers around the potential for "role conflict" in the
school bus drivers upon whom the LILCO Plan depends for the transportation
of schoolchildren in a radiological emergency. The particular role conflict to
be examined here is the conflict between the societal roles that the bus drivers
playas family members and as emergency drivers, and the question is whether
such conflict could cause abandonment of the role of bus driver in such large
numbers as to make the LILCO Plan unworlcable.

A.

Introduction

This issue has had a long and turbulent history in the litigation of this case.
Indeed, the notion of role conflict formed the basis of one of the contentions
dismissed by the Board in the Phase I portion of the proceeding in 1982. That
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contention questioned the availability of all emergency workers, alleging that
no provision had been made for role conflicVrole abandonment of emergency
workers in general.
In the Phase n portion of the hearings, we heard evidence on a contention,
Contention 25, which dealt with role conflict as it might affect many categories
of emergency workers, including, in particular, bus drivers. The specific
subcontention, Contention 25.C, read as follows:
Contention 2S.C. The I..n.CO Plan fails to take into accoont the role conflict that wUl be
experienced by .chool bus driven. In fact, a substantial number of school bus driven an:
liIce1y to auend to Ihe .afety of Iheir own families befon: Ihey report ('tf they report at all) to
perfonn the bus driving duties which ULCO assumes will be performed. Role catflict of
.chool bus driven wUl mean Ihat neilher .chool buses nor school bus driven will be available
to implement Ihe LILCO Plan. Without an adequate number of buses or bu. driven, LILCO
will be incapable of implementing Ihe following protective actions:
1. eady dismissal of schools (necessary under Ihe ULCO Plan to pennit school
children to be shehered or to evacuate wilh Iheir parents);
2. evacuation of schools.

Mter hearing evidence on the potential for role conflict in all classes of
emergency workers, we concluded:
(AJI1hough .ome emergency woden may experience a conflict between Iheir emergency
duties and Iheir family obligation., the preponderance of Ihe credible evidence of record
establishes that Ihis wUl not be a significant problem at Shoreham and Ihat a sufficient
number of CIIlergcncy wolkers will respond in a timely f&Shim • • • •

LBP-85-12, supra, 21 NRC at 679.
With regard to school bus drivers in particular, we considered a survey
of school bus drivers presented by Suffolk County witness Dr. Cole (Cole,
ff. Th. 2789, at 7); we considered the testimony of Lll.CO witness Dr. Mileti
(Cordaro el 01.,
Th. 831, at 35; Th. 1086, 1166 (MiIeti»; and we agreed
with the Lll.CO witness's testimony, finding that the survey would not reliably
predict bus driver behavior and that even were it roughly indicative it would not
suggest a massive defection on the part of the drivers. LBP-85-12, supra, 21
NRC at 675-76. Thus we found in Lll..CO's favor on the contention.
The Intervenors sought review of the decision, and in ALAB-832, 23 NRC
135 (1986), the Appeal Board, while not disturbing our findings for emergency
workers other than school bus drivers, remanded the issue of role conflict for
the bus drivers themselves. 1d. at 149-54.
We had excluded certain portions of the Intervenors' proffered testimony on
the matter; in particular we had excluded the results of a survey of Suffolk
County volunteer firemen (Cole, ff. Th. 1216, at 12-16), and in the Appeal
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Board's view "the results of a survey as to the potential for role conflict among
firemen • • • would provide insight into the likely course of conduct of school
bus drivers." ALAB-832, supra, 23 NRC at 153. The Board reasoned that "if
a trained professional emergency worker such as a fireman would put family
obligations ahead of the discharge of • • • emergency duties • • • it is a fair
inference that an individual not in such a line of endeavor would encounter at
least as great role conflict." 1d. Further, the Appeal Board distinguished the
relevance that these data might have for school bus drivers from that which it
might have for other emergency workers. 1d. at 153 nn.5, 6.
In fine, the Appeal Board concluded that "we • • • cannot make a finding
that a sufficient number of school bus drivers can be relied upon to perform
their duties ••••" id. at 154. And, the Board directed us to reconsider
our prior findings and conclusions, to offer an opportunity for the parties to
adduce additional evidence and, at a minimum, to accept the testimony related
to the survey of volunteer firemen. 1d. In remanding this issue, however, the
Appeal Board left undisturbed our findings with regard to role conflict in the
case of teachers (findings that had been challenged on appeal) and our findings
concerning role conflict in other types of emergency workers. We had seen no
role conflict problem, despite poll testimony to the contrary. since we weighed
other evidence more heavily. LBP-85-12, supra, 21 NRC at 679. Addressing the
matter of teacher role conflict specifically, the Appeal Board noted our weighting
of the testimony approvingly. ALAB-832, supra, 23 NRC at 151-52.
In directing us to accept the testimony concerning the volunteer firemen, the
Appeal Board relied upon its earlier decision in the Zimmer case (Cincinnati Gas
& Electric Co. (William H. Zimmer Nuclear Power Station, Unit 1), ALAB-727,
17 NRC 760 (1982», saying:
It is thus unsurprising that. in the cmsideration of emergency planning in Zimmer, we found
that IUrveyl of volunteer life Iquadsmen and firemen concerning the role conftict they would
encounter raised "a serious questim as 10 whether bus driven oould be depended upon 10
cany out their responsibilities" in the event of an accident at that planL

23 NRC at 153.
In Zimmer the Appeal Board had found an unresolved question as to whether
bus drivers would in fact respond to their driving duties in an emergency.
ALAB-7Z1, supra, 17 NRC at 772. The Board perceived this question in
testimony presented by Richard Feldkamp, Assistant Chief of the New Richmond
Life Squad. The citation made by the Appeal Board in ALAB-727 was to a
portion of Chief Feldkamp's testimony which reads:
During the coune of my involvement as both a life lquadsman and fireman in associatim with
the memben of the life Iquad and firemen of the Village of New Richmond, approximately
95% of the life Iquadsmen have indicated and [sic] will not respond in a volunteer emergency
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respalse role in the event of a Zimmer Station accident. As to firemen, approximately 2590
will not respond in an emergency role.

Testimony of New Richmond Life Squad Assistant Chief Feldkamp, ff. Zimmer
Tr. 5467, at 2-3.
Further, the Appeal Board evidently gave a measure of quantitative credence
to the numbers mentioned in Chief Feldkamp's testimony, saying:
Allbough not in tenns of bus driven, testimony adduced at the hearing below suggested
Ibat approximately 9590 of Ibe volunteer life squadsmcn and 25% of the fire fighten, also
volunteen, would not respood promptly in the event of an accident • • • •

Zimmer, ALAB-727, supra, 17 NRC at 772.
In a more recent case, Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-836, 23 NRC 479 (1986», the Appeal Board
found the results of a survey conducted by a school superintendent entitled to
greater weight than the Licensing Board there gave them. The Appeal Board
remarked that the survey was "rather straightforward and neutral in the simple
questions it asks the drivers," and the Board noted that the survey showed almost
42% of the drivers failing to "respond positively" to the survey itself. [d. at
517. The fact that the survey data left unclear just how many drivers did not
respond at all to the survey was deemed "irrelevant" by the Appeal Board,
since that Board believed that even failing to return such a questionnaire or
answering "undecided" would suggest less than "reasonable assurance" that the
driver would report for duty. [d. at 517 n.68.
The Appeal Board there concluded that the applicant was "obliged to produce
affirmative evidence of an adequate number of available drivers from some
source, once the survey results substantially clouded that matter with doubL"
[d. at 518.
After the remand, LILCO substantially revised its plan for the evacuation of
schoolchildren and moved for summary disposition of Contention 25.C on the
basis of the new plan. LILCO's Motion for Summary Disposition of Contention
25.C (,'Role Conflict" of School Bus Drivers), October 22, 1987. In the revised
plan, LILCO proposed to provide enough of its own employees to drive as
many school buses as might be needed to evacuate all schoolchildren in a single
wave. Further, LILCO proposed to provide "backup" drivers for all the regular
school bus drivers that such a single-wave evacuation would entail. Thus the
plan moved from a situation in which LILCO relied on a comparatively small
number of regular school bus drivers to make more than one trip each to a
situation in which LILCO would supply enough of its own employee-drivers to
evacuate the children in one wave, even if the regular drivers should renege on
their duties.

334

The Intervenors opposed Lll..CO's Motion, arguing that Lll..CO had mdically
changed its plan for dealing with schoolchildren. The Intervenors charged that
the Motion reflected nothing more than an executory future commitment by
LILCO to recruit and tmin the necessary drivers, and that there had been
no indication that the drivers LILCO might supply could actually serve as
regular and backup drivers in an emergency. Answer of Suffolk County,
the State of New York and the Town of Southampton to Lll..CO's Motion
for Summary Disposition of Contention 25.C ("Role Conflict" of School Bus
Drivers), November 13, 1987.
We denied LILCO's Motion, and we recast the issue to be dealt with, saying:
The basic issue to be explored by the Board is whether, in light of the potential for role
emfliet, a sufficient number of school bus drivers can be relied upon to perfonn emergency
evaruation duties. To assure an adequate number of bus drivers, l.lLCO has developed
iu new proposal for auxiliary drivers. It will suffice for our pwposes that an opportunity
to confront this plan be provided and a period for discovery 00 the plan's dimensions be
authorized.

Memomndum and Order (Ruling on Applicant'S Motion October 22, 1987, for
Summary Disposition of Contention 25.C Role Conflict of School Bus Drivers),
December 30, 1987 (unpublished), at 5.
In response to a later motion by LILCO, we made it clear that we regarded
the subject of the remand as very circumscribed and we intended the remand to
comprise only the issue of the number of bus drivers who could be relied upon
to drive in a mdiological emergency. In particular, we ruled that "questions
concerning the availability of buses, reception centers for schoolchildren, and
evacuation time estimates are not within the scope of the remanded bus driver
issue." Memorandum and Order (Ruling on Lll..CO Motion In Limine and
Motion to Set Schedule), February 23, 1988 (unpublished), at 4. With that
ruling as a basis, we subsequently struck portions of the Intervenors' proffered
testimony. Memorandum and Order (pending Motions to Strike), May 9, 1988
(unpublished). to
During the trial on ihe remanded school bus driver role conflict issue, LILCO
presented the testimony of Douglas M. Crocker, Robert B. Kelly, Michael
K. Lindell, and Dennis S. Mileti.ll Suffolk County presented a panel consisting

l°The GoYemmcnta would have III rcccmide:r our original rulin .. lUlMluily revene i1. admit Ibe proffmd
lcItimony at lIWI late date, and bue our declaion on Ibat lcItimony. That _ dcc1ine to do. To bqjn wiIh. _
adhera to our original view u to the proper IcopCI c:4 Ibe remanded he.arin&. Bill even Wen> _ to depart from
Ib.t view, _ would not cauider .dmining Ibe teatimony and using it without oppor!UIIity for crou-ex.amination
on the part of Ibe olhe:r putica.
11 Testimony of Doualu M. Crocker, Robert B. Kelly, Michad K. Undcll. and IlcnnU S. Mllcti on Ibe Rananded
hsue of "Role ConlIiCl" of School BUI Driven. ff. Tr. 19.431 (Crocker.t Gl.).
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of sociologists Stephen Cole, Ralph H. 'I\Jrner, and Allen H. Barton,12 and a
panel of eight school officials and transportation directors from school districts
in and near the EPZ. This latter panel included Bruce O. Brodsky, Edward
J. Doherty, Howard M. Koenig, Nick F. Muto, Robert W. Petrilak, Anthony
R. Rossi, J. Thomas Smith, and Richard N. Suprina.n Neither the State, the
Federal Emergency Management Agency (FEMA), nor the NRC Staff presented
witnesses on this issue.

B.

Parties' Positions

We turn first to the theoretical treatment of role conflicf/role abandonment
given by the opposing groups of sociologists and psychologists presented by
Lll.CO and Suffolk County. Individuals in complex societies have multiple
roles; sometimes these roles conflict Por example, one's role as a family
member may conflict with one's role as a worker, while roles in religious or
other organizations may conflict with either of those roles or with each other.
The County's wiblesses defined the concept and gave several examples. Cole
et al. at 10-12. Lll.CO's wiblesses, while agreeing that role conflicts could
occur ('fr. 19,513, 19,548-49 (Mileti», viewed such conflict as something that
would not present a real problem. Crocker et al. at 48 (Lindell); Tr. 19,439
(Lindell); Tr. 19,539 (Mileti). In particular, the Lll.CO witnesses assert that a
serious conflict. of roles will not arise and role abandonment will not occur in
emergency workers when each individual's emergency role is clearly understood,
through training or otherwise. Crocker et 01. at 9, 14-15; Tr. 19,497-99 (Lindell).
LILCO's witnesses also believe that certain sociological forces will assist in
minimizing the chance of role conflict/role abandonment in school bus drivers
in an emergency, and that among these are the strong tendency of human
adults to aid children ('fr. 19,567 (Mileti», the high priority that society assigns
to evacuating schoolchildren in danger ('fr. 19,529 (Mileti», the ''normative
overlap" or similarity that exists between the bus drivers' ordinary work and their
duties in an emergency (Crocker et 01. at 15), and the feeling of responsibility
engendered in the drivers because they were the very people who brought the
children to their schools with the expectation that they would return for them
later ('fr. 20,188-89 (Lindell».
The County's witnesses, on the other hand, say that "the sociological literature
demonstrates that, in our society, family roles tend to be the most important"
Cole et 01. at 14. These witnesses predicted that a very large number of school
12Tellhnony of Stephen CoJe. Ralph It Thmer. and ABen It BUIaI on the Remand of ContCIIlion z.e - Role
ConlIict of School Bus Driven. fl. Tr. 'JJJ.672 (Cole .t 1111.).
13 Direct Tellhnony c:L Bruce O. BrocIJky. Edward 1. Doherty. Howard M. Koenia. Nick P. MuIO, Robert
W. P=ilak, Anthony R. Roai, 1. 'Ibomu Smilh. and Ridtud N. SUpr1na. fl. Tr. 'JJJ,2S9 (BrocIJky .t al.).
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bus drivers would choose to attend to the needs of their families first, performing
their bus-driving duties only after they had fully satisfied themselves that their
families were safe. [d. at 17-18.
Both sets of experts attempted to bolster their positions with experiential
data. The County's witnesses cite a work by Lewis Killian (L.W. Killian, ''The
Significance of Multiple Group Membership in Disaster," American Journal of
Sociology, January 1952, at 309-14) to indicate that, in four disasters studied,
"[t]he great majority of persons interviewed who were involved in [role conflict]
dilemmas resolved them in favor of the family, or, in some cases, friendship
groups." [d. at 311. The witnesses also cite a 1953 Dutch study, a study done in
Texas in 1958, a doctoral dissertation in 1958, and still another study in 1958.
They quote only the last of these {W.H. Form and S. Nosow, Community in
Disaster (1958», noting that Professor Barton, one of the witnesses, summarized
them aU in his worle Communities in Conflict (1969), and they assert that the
conclusion that "help for family members, friends, and neighbors comes first"
is typical of aU the studies. Cole et al. at 28-29.
LILCO's expert witnesses, on the other hand, view role conflict/role abandonment as a ''nonproblem.'' They regard the work of Killian and that of Professor
Barton as "older literature" (see LILCO's Proposed Findings at 26). They report
that they have searched the later literature, and they cite many reports to the
effect that role conflict does not produce role abandonment, that role conflict
does not result in loss of emergency manpower, and that emergency workers
who have clear understanding of what is expected of them do their jobs. The
LILCO witnesses found only one article that seriously questioned that proposition, an article by James H. Johnson (previously a witness for Suffolk County).
That article reported a survey (during normal times) of teachers, one-third of
whom said they would not assist in evacuating schools. Crocker et aI. at 9-15.
LILCO's witnesses also rely heavily on work done and analysis by Dr. Russell
Dynes, who testified earlier in these hearings for LILCO. Cordaro et al.,
ff. 'fro 831. Dr. Dynes then testified that in a review of over 6000 interviews,
conducted by the Disaster Research Center at Ohio State, he did not find even
one instance where the functioning of an emergency organization was undercut
by personnel not reporting for duty. [d. at 16-17. He asserted that in his
experience the problem in emergencies is less likely to be a loss of personnel
than a surfeit 'fro 918-19 (Dynes). Suffolk County's witnesses disagreed with
the data Dr. Dynes put forward, criticizing the Disaster Research Center study
and questioning its applicability here. They pointed out particularly that the
study was not directed specifically at role conflict, that the interviewees may
have wanted to put a favorable light on their performance in emergencies, ~
that no radiological emergencies were included. Cole et al. at 38-39•
. The Suffolk County witnesses did not actually cite any instance in which
an emergency response had been impaired by role conflict LILCO's witnesses
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said they knew of no instances of role abandonment in emergencies (Crocker
et 01. at 25-27), with the possible exception of certain medical personnel at
Hiroshima, who first attempted to treat victims but later gave up the attempt.
ld. at 26 (Mileti). This was despite a study of fifty large, quickly developing,
problem-laden evacuations in densely populated areas. ld. at 26-27 (Kelly).
However, Lll.CO's witnesses did concede that bus drivers might not carry out
their duties if they perceived that a radiological plume directly threatened their
own families in a fashion similar to "a person seeing his own house on fire."
ld. at 23 (Lindell, Mileti).
Lll.CO's witness Kelly (or people acting under his supervision) also conducted two telephone interview surveys, one of emergency managers and bus
company officials and one of actual bus drivers involved in nineteen evacuations. The surveys found no refusals to drive by any notified bus drivers, only
scattered instances involving 10% or less of any group of drivers wherein drivers
arrived late because they first helped their families, and no cases where there
were insufficient drivers to evacuate all who needed to be evacuated. [d. at
28-29. The County attacked the results of these surveys on several grounds.
Governments' Proposed Findings at 53. The County brought out that Mr. Kelly
had checked and corrected the results of the survey in certain instances, but had
only investigated cases where role abandonment appeared to have taken place.
n. 19,905-20 (Kelly). The County also questioned whether Mr. Kelly had made
certain that the people interviewed were those most familiar with the incident
investigated and most likely to know about it 'fr. 19,868-70 (Kelly). Errors
were made in recording some data. n. 19,902-03 (Kelly). The sample of bus
drivers was small (Tr. 19,938 (Kelly», and one of the questions seemed to the
Intervenors ambiguously worded. Governments' Proposed Findings at 51.
While the techniques employed may not have been such as to ensure the
soundest, most iron-<:lad data, the Board regards the County's criticisms as
minor. We believe that the survey shows what it appears to show, viz., that
in past experience, role abandonment by bus drivers has been rare and not a
significant impediment to emergency evacuations.
We turn now to a matter at the core of this remanded issue: the survey
of firemen conducted by Dr. Cole denied admission as evidence in the earlier
hearings, and a more recent survey, conducted in preparation for this remand
hearing. This brings to a total of three the surveys conducted by Dr. Cole on this
subject and admitted into evidence: (1) a 1982 survey of school bus drivers
(see Cole et 01•• ff. n. 2792); (2) the 1982 survey of firemen; and (3) the 1988
survey, also a survey of firemen. Cole et 01•• ff. 'fr. 20,672, at 4041. The results
of all three were discussed in the witnesses' latest testimony. ld. at 40-58.
Briefly summarized, the results of the 1982 survey of bus drivers indicated
that 69% of the drivers said that they would first make sure their families were
safely out of the evacuation zone in the event of a Shoreham emergency. 4%
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more said they would check on their families before reporting, 3% said they
would leave the zone immediately, and only 24% said they would report to work
to take children to a shelter. [d. at 41.
The 1982 survey of firemen was structured in a manner sufficiently complex
to require the construction of an index correlating the answers to two separate
questions in order to estimate the number of firemen who would report for
duty in a radiological emergency. Dr. Cole's analysis indicated that 36% of
the firemen would look after the safety of themselves and their families in a
way that would prevent them from reporting quickly, 55% would attempt to
report quickly, and 8% did not know what they would do. [d. at 47. Dr. Cole
found support for the results of this part of the survey in certain other questions
included, questions in which the interviewee was asked to agree or disagree
with a particular statement fur example, he found that 92% agreed that "[i]n
the event of a nuclear emergency at Shoreham, it would be the obligation of
everyone to first look after the health and safety of their [sic] family." On
the other hand, only 17% agreed with the statement that "[i]n the event of a
nuclear emergency at Shoreham, a volunteer fireman must place duty to the fire
department over duty to family." [d. at 47-48.
The 1988 survey of firemen was more complexly structured and required
more complex analysis than that conducted in 1982. [d. at SO-54. Nevertheless,
Dr. Cole felt he could reliably conclude from it that less than one-third of the
firemen can be counted upon to help out during an emergency at the Shoreham
plant [d. at 55. Asked why the fraction who would respond had diminished
between 1982 and 1987, Dr. Cole ascribed the decrease to two conditions:
First, the later poll provided a better assessment of what firemen would do; and
second, the increased publicity about Shoreham and the intervening accident
at Chernobyl had increased the concern over Shoreham in the Long Island
.
community. [d. at 55-56 n.35.
Unlike the surveys introduced by LILCO and discussed above, Dr. Cole's
work is predictive; that is, it asks people what they would do rather than asking
what they did (or what-others did). Predictably, the Lll..CO witnesses attacked
this aspect of the surveys as they have in the past Dr. Mileti reminded us
that he has repeatedly stated in the past that poll data gathered on behavioral
intentions should not be taken as predictive of future behavior. He recounted
his experience in interviewing people to find what they intended to do if an
earthquake were predicted. Subsequent study of a "near prediction" in fact
showed their behavior to be quite different from what the interviews predicted.
Crocker et al. at 40-41. Dr. Mileti has maintained throughout these proceedings
that emergency behavior is determined by situational perceptions at the time
of the emergency, not by previous intentions. Cf, Tr. 1085-86, 1164, 1121-22
(Mileti). Indeed, Drs. Lindell and Mileti went so far as to say that Dr. Cole's
polls are measuring, not future behavior, but present attitudes, favorable or
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unfavorable, toward Lll..CO, and possibly the attitudes of the respondents toward
their families. Crocker et al. at 43.
We have ourselves agreed in the past that predictive polls are of dubious
validity. In our Partial Initial Decision (LBP-85-12, supra, 21 NRC at 667,
676) we found that polls were not reliable predictors of human behavior in
an emergency and we ruled against the Intervenors on both the matter of role
conflict and the matter of shadow evacuation. In our Partial Initial Decision on
the Suitability of Reception Centers (LBP-88-13, supra) we again affirmed our
conviction that Dr. Cole's polling techniques would not predict future behavior.
1d., 27 NRC at 523.
Apparently concerned lest we might deem the supply of bus drivers inadequate, Lll..CO made substantial changes in its Plan with respect to the evacuation
of schoolchildren. In order to remove any "lingering doubt" as to the sufficiency
of drivers and to ensure that all schools would be evacuated as quickly as possible, Lll..CO adopted a procedure that relies on bus drivers who are members of
LILCO's own LERO organization. Crocker et al. at 49-50. The new procedure
comprises a "one-wave" evacuation (one in which enough drivers and buses are
assigned to each school so that each bus and driver make only one trip). 1d. at
50. Not only are enough LERO drivers added to the pool of regular bus drivers
to accomplish this, but a sufficient number of LERO drivers are also added to
yield a LERO substitute for each regular driver. The LERO drivers needed to
yield a one-wave evacuation if the regular drivers do in fact drive are termed
"primary" drivers; those whose duty is to drive only if the regular drivers are
unable or unwilling to do so are called "backup" drivers. 1d. at 49.
LILCO calculates that a total of 509 drivers will be needed. To perform that
calculation, LILCO took the public and parochial school populations, reduced
the number by 5% to account for absences, and further reduced it by 20% for
high schools to account for students who would evacuate in their own cars or
with someone else. fur nursery schools they used the total school population.
1d. at 50-51. They determined the number of buses needed by assuming forty
students per bus for high schools and sixty students per bus for the lower grades.
1d. These assumptions are the same as those litigated in our earlier hearings.
1d.
Ln.cO expects to train a total of 613 bus drivers. 1d. at 52. This allows 301
drivers to serve as backup drivers for the regular school bus drivers. Lll..CO
added to that number 150% of the 208 primary drivers required to yield the
needed 509; thus the plan is to supply a backup driver for every regular driver
plus 150% of the primary drivers needed for a one-wave evacuation. 1d. at 53.
To mobilize the LERO drivers, pagers will be set off to call a selected group
of drivers and they will call the rest by telephone. The drivers will be trained
to report directly to predesignated bus yards, backup drivers going to yards that
normally supply buses, and primary drivers going to yards that do noL Backup
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drivers will report to the company dispatcher and drive only if asked to do so by
the dispatcher. If the bus dispatcher asks the LERO driver to drive, the driver
will pick up an Assignment Packet from a box established by LILCO at the yard
and head for the school designated in the packet Primary drivers will pick up
Assignment Packets and depart for their assigned schools directly. /d. at 53-54.
The entire plan for the callup and dispatch of the bus drivers is presently
outlined in Revision 10 to the Emergency Plan, and is described in Attachments
o and P to LILCO's Supplemental Testimony on the Remanded Issue of
''Role Conflict" of School Bus Drivers, ff. Tr. 19,431 (LILCO's Supplemental
Testimony). That late revision made only one major change to the program set
forth above: It recognized that some regular bus drivers take their buses home,
and it stated LILCO's belief that these drivers will return their buses to the bus
yards if they decide not to drive. It makes other changes that are minor and adds
twenty-one drivers for one specific school. LILCO's Supplemental Testimony
at 2-3.
The Intervenors characterize LILCO's latest plan as "unworkable" and "fatally
flawed." Governments' Proposed Findings at 64, 95, 100. They attack the plan
on several grounds.
First they assert that the plan underestimates the school populations requiring
transportation. Brodsky et aI. at 37-43. Further, the Intervenors disagree with
LILCO's computational practices in reducing the numbers by 5% to account for
absences and (in the case of high schools) by 20% to account for students who
drive or ride with others. Governments' Proposed Findings, citing Tr. 20,309
(Suprina), 20,310 (petrilak).
The Intervenors' witnesses also assert that seating forty high school students
and sixty lower-grade students on each bus would lead to extra noise and
confusion "which is very distracting to the driver and poses a potential safety
hazard." Indeed, they assert that "[flor any trip over 10 miles, we would never
load the bus three per seat ••• regardless of the age or size of the students."
Brodsky et al. at 41-42 (petrilak, Doherty, Smith). The Intervenors' witnesses
also question whether LILCO has accurately represented the number of twentyseat buses available, pointing out that many of their own buses are not full size.
/d. at 42-43. And if teachers were to ride on the buses to assist the LERO drivers
in keeping order, there would be even fewer seats. Tr. 20,414-16 (Rossi).
Further, the Intervenors' witnesses say they doubt that the LERO drivers'
selection, training, and experience would properly prepare them for the safe and
efficient transport of students. The witnesses stress the rigorous selection and
training process that their regular drivers undergo, and they point out that there
is more to competent operation and control of children than simply possessing
a Class 2 bus operator's license. Brodsky el al. at 50-52.
LILCO and the Intervenors engage in a number of small skirmishes as to facts
and law. The Intervenors would have us find that "LILCO [does] not yet have
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any employees licensed to drive buses." Governments' Proposed Findings at 6364 n.49. While LILCO points out that. in the part of the record Intervenors cite,
Lll..CO's witness stated that the vast majority already had appropriate licenses
in their possession. LILCO Reply at 42, citing Tr. 19,705 (Crocker). LILCO
claims that its drivers would be exempt from certain State requirements for
school bus drivers because they are ''volunteers." LILCO's Proposed Findings
at 54-55. The Intervenors counter that LERO employees are not ''volunteers"
under the law cited because they are given overtime pay and bonuses for their
participation in LERO. Governments' Proposed Findings at 78 n.69. LILCO
replies with a minor dissertation on the etymology of the word "volunteer."
Lll..CO Reply at 50-51. The Intervenors repeatedly attempt to raise issues we
have already ruled outside the scope of this proceeding: the overloading of
telephone circuits (Governments' Proposed Findings at 88); the availability of
buses (id. at 83); and the monitoring and decontamination of schoolchildren
(id. at 96). Lll..CO, of course, objects to these attempts. Lll..CO's Reply at 52,
55,56-57. As we observed in note 10, supra, we do not intend to disturb our
earlier rulings.
C.

Opinion and Conclusions

We have carefully considered the positions of the parties and the evidence
supporting them. Our Decision must hinge upon two successive questions:
first, in the face of the present record and the rulings of the Appeal Board,
does the role conDict/role abandonment issue raise sufficient doubt about the
availability of the regular bus drivers to oblige LILCO to produce its own
substitutes in accord with ALAB-836 (23 NRC at 518); and second, to the extent
that LILCO/LERO employees are relied upon, either as primary or secondary
drivers, can they adequately fulfill the bus driver function.
LILCO believes that the answer to the first question is no, and hence believes
that we should relieve the LERO organization from the responsibility to provide
the ''backup" drivers. LILCO's Proposed Findings at 58. We agree.
We are aware that the Appeal Board in Zimmer found that surveys of firemen
and life squadsmen by a fire chief raised "a serious question as to whether bus
drivers could be depended upon to carry out their responsibilities" in a nuclear
emergency. We are further aware that in Limerick the Appeal Board found
that, for certain school districts a substantial cloud was cast on the availability
of drivers (ALAB-836, supra, 23 NRC at 518), although in the latter case the
Appeal Board also found that the Licensing Board properly ignored certain other
similar surveys. [d. at 519.
Nonetheless, in the case at bar, the Appeal Board specifically remanded
this issue because we had excluded the evidence concerning firemen!s role
conflict and the implications thereof for bus drivers' role conDict, not for any
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misinterpretation of the total weight of evidence on role conflict as a whole.
ALAB-832, supra, 23 NRC at 153-54. Indeed, with regard to other classes
of workers - for example, school teachers - the Appeal Board affirmed our
finding that role conflict would not cripple the plan, where that finding was
grounded on evidence other than survey results, even though some surveys to
the contrary had also been excluded in that instance. [d. at 151-52. The Appeal
Board directed us to admit the firemen survey evidence "at minimum," and we
have done so. But we have also admitted contrary evidence which we regard as
far weightier.
In dealing with the question of role conflict as it applies to teachers, the
Appeal Board specifically found that historical testimony, that of the Chief of
FEMA's Natural and Technological Hazards Division, to the effect that teachers
had met their obligations dominated informal survey results. 1d. In Limerick no
such contrary evidence had emerged; indeed, the evidence ofFEMA's witnesses
was to the effect that the availability of bus drivers had not been assured. ALAB836, supra, 23 NRC at 519.
We have considered the mass of evidence presented by the LILCO witnesses
and condensed above. Those witnesses presented historical evidence to the effect
that previous emergency situations have not occasioned the role abandonment
of bus drivers. The Intervenors were unable to show any substantial history
of such role abandonment In the surveys cited above, surveys of both
the literature and the memories of persons involved in emergency responses,
response organizations simply did not lose their effectiveness because of role
conflict/role abandonment
As we note above, we have in the past accorded very little weight to Dr. Cole's
surveys as predictors of human behavior, and in fact the results we thus reached
have, in the main, been left undisturbed. With the admission of all the evidence,
we find here as we have before that an a priori attempt to predict human
behavior from surveys of opinion must yield before the a posteriori evidence
of what people have in fact done. The Intervenors' challenge in this case
is grounded upon a compound hypothesis for which none of the elements of
scientific proof have been established. The elements of that hypothesis are:
(1) Role conflict exists among emergency worker to a degree that would prevent
them from performing an emergency role; and (2) opinion polls provide an
adequate measure of that conflict and its impact on the response resources of
an emergency organization.
These two elements may well be true. But when all the evidence adduced
shows no case where they have functioned and many cases where they have not,
we must disregard them. We are fully aware that LILCO has the burden of proof
in showing the adequacy of its Plan to protect health and safety, but however
plausible the Intervenors' hypotheses may seem to some at first blush, they
would have to point out at least some instances in which they have appeared.
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To discount Lll.CO's substantial evidence to the effect that bus drivers do. in
fact. respond would be to require Lll.CO to prove a negative. viz.• to show that
something could never happen in the future.
We have previously found that Dr. Cole has used valid statistical and design
methodology in his polls. The problem does not lie with the technique but
with the fundamental concepL There is nothing inherent in the methodology
that compels the conclusion that they have predictive value. The poll measures
opinion at the time it is taken. It remains valid only as long as the opinions do
not change. But we must pass upon a plan that is expected to remain viable
for 30 years. Not only will the simple passage of time affect the real results
that may occur. but the press of the situation in an accident will dominate any
response. It is. in fact. precisely that effect that Lll.CO's witnesses tell us will
change the minds of those who now say they will not help. We are inclined to
agree with the Lll.CO witnesses who say that the polls measure opposition to
Shoreham and present concern for family. That opposition is well known. but
the Commission's rules do not allow such opposition to serve as a basis for a
licensing decision.
The Intervenors' polls are not a real support for the role conftict/rOle abandonment hypothesis. Lll.CO's evidence substantially refutes the hypothesis. We
find for Lll.CO. and we see no need for Lll.CO to supply backup drivers for
the regular school bus drivers.
We turn now to the question of whether the drivers to be supplied by Lll.CO
- LERO workers - are available in sufficient numbers and are usable as
planned. As to the first matter. the availability of sufficient numbers. we believe
that LILCO has carried the day. To begin with, accidents that will require
the evacuation of all residents of the area are among the rarest of accidents.
Even if all schools must evacuate. there appears to be substantial assurance of
a sufficiency. even a surfeit. of drivers. True. the total school population has
been adjusted downward by factors that the Intervenors call to question. But
even the shortfall of sixty-four buses (and hence bus drivers) hypothesized by
the Intervenors' witnesses is only of the order of 10% of the total. Brodsky et
al. at 41. The overage of 50% of the primary drivers built into the system by
Lll.CO should cover that and more.
Even if there were a slight shortage of drivers (and hence of buses). crowding.
or the accepting of standees. would not be totally objectionable as an emergency
measure. Indeed, all of the Intervenors' main objections: crowding. noise.
use of inexperienced drivers. questions of State law devolving about the word
·'volunteer." and the objections of school officials to the use of drivers they
have not approved, would pale in the face of an actual emergency. The notion,
for example. that schoolchildren fleeing a hazard would be denied access to
Nassau County because the County would not admit a bus unlicensed therein is
ludicrous. 1d. at 55.
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True, in an emergency the children would not be transported as elegantly and
understandingly as one would desire them to be under regular circumstances.
But transported they would be. The Intervenors would have Lll.CO ensure
an evacuation system that goes beyond the merely serviceable to reach the
truly fastidious. We think that unnecessary. We also note that, after the
remand in Limerick, the licensee proposed to-solve the problem of possible role
abandonment of bus drivers by supplying licensee employees to drive buses.
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), LBP86-32,24 NRC 459, 464 (1986). That proposal not only met with the Licensing
Board's approval (id. at 471), but it also received the Appeal Board's blessing.
Limerick, supra, ALAB-857, 25 NRC 7, 15 (1987).
We believe, then, that an adequate provision has been made for a supply of
bus drivers. We might emphasize that, although the respective needs for buses
and drivers exhibit a one-to-one correspondence, the supply of the two resources
is unrelated. We thus adhere to our finding in our Partial Initial Decision (LBP85-12, sapra, 21 NRC at 872-74) to the effect that it has not been shown that
enough bu'ses will necessarily be available. Indeed, since far more buses will
be needed under the present Plan than under the previous one, that finding is, a
fortiori, true now. But we here clarify that decision by stating that it was indeed
our intention to leave the counting of available buses to the Staff.

D.

Decision

The record upon remand and our deliberations on that record thus lead us
to the decision that the Applicant has, in the case at bar, proposed a plan
that swamps any possible shortfall of bus drivers with drivers from an assured
source. The condition for reasonable assurance that the Appeal Board set forth
in Limerick has been mel We acknowledge that, in the course of arranging
for an adequate supply of drivers, LILCO has made substantial changes in the
general scheme for evacuation of schoolchildren, and we recognize that the
use of drivers from LERO may entail conditions that would not be desirable
on a day-to-day basis. Nevertheless, we view the new plan as a substantial
improvement on the old, and we regard its drawbacks as minor in the face of
the purposes it is meant to serve.
We find that LILCO's plan to supply school bus drivers in the event of an
evacuation gives reasonable assurance that the health and safety of the public
will be protected. We conclude that Lll.CO's projected response in this area
meets the standards and requirements of the NRC's Regulations.
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m.
A.

HOSPITAL EVACUATION REMAND
1

Introduction

The issue here arises from the Commission's remand concerning Hospital
Evacuation Time Estimates (ETEs). CLI-87-12, 26 NRC 383 (1987). The
Commission ruled that ETEs in Lll.CO's emergency plan were required for
three designated hospitals that exist either immediately within or just outside
the Shoreham EPZ boundary: John T. Mather Memorial Hospital, SL Charles
Hospital, and Central Suffolk Hospital. Although the latter hospital is outside the
10-mile EPZ boundary, Lll.CO has formulated emergency plans for it and does
not allege any distinction for emergency planning purposes from the hospitals
within the EPZ. Similarly, the Board did not draw such a distinction in its Partial
Initial Decision and does not do so herein.
The Board concluded in its Partial Initial Decision on Emergency Planning
that Lll.CO's plan for protective actions for the three hospitals in or near the EPZ
boundary was reasonable even though Lll.CO did not calculate specific ETEs for
each one. The conclusion was based on consideration of the hospital's location,
shielding factors of hospital buildings, and the needs of hospital patients for
special consideration when devising a protective action plan for radiological
emergencies. LBP-85-12, supra, 21 NRC at 843-48. We found by inference
from data in the record, however, that evacuation of the three hospitals could
generally require about 8 hours and 50 minutes to evacuate in each case. Id. at
845.
The issue of hospital ElEs was remanded on appeal. ALAB-832, supra.
The Appeal Board interpreted 10 C.F.R. Part 50, Appendix E, § IV, together
with the guidance of NUREG-0654 as requiring an analysis of hospital ETEs
without exception for case-specific circumstances.
The Commission took review of ALAB-832, agreed with the Appeal Board's
interpretation of Appendix E and NUREG-0654, and returned the issue to the
Licensing Board with instructions that the regulations require "evacuation time
estimates for the EPZ without exceptions for special facilities such as hospitals."
In so ordering, the Commission suggested that the Board might alternatively find
the Lll.CO plan adequate from the existing record under 10 C.F.R. § 50.47(c)(l)
on the ground that deficiencies in the plan are not significant for the plant in
questiOli.
In a subsequent summary disposition motion (December 18, 1987), Lll.CO
alleged inter alia that it had calculated specific ElEs for the three hospitals, that
it had incorporated those estimates into a forthcoming revision of its emergency
plan, and that this would remedy the deficiency found by the Appeal Board and
the Commission. In an Order of February 24, 1988 (Order), the Board denied
Lll.CO's motion because it relied in part on the new ETEs and there existed a
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genuine disagreement of experts as to the bases for the new calculations." We
determined, however, that Lll.CO's ETEs were the only matter within the scope
of the Commission's remand order, and other issues proffered by Intervenors
such as capacity of reception hospitals and letters of agreement would not be
litigated.
The standards that must be met for the narrow purposes of this remand
proceeding are set forth in NUREG-0654 § IIJ.8, IJ.I0, and Appendix 4.
These sections require, inter alia, that plans must specify ETEs for protection
of mobility-impaired persons and persons in special facilities and specify
acceptable methods for making the estimates.
The issue specified by the Board in this proceeding was whether Lll.CO's
ETEs for the three hospitals have adequate bases and accuracy to comply with
NRC regulations and guidance. Governments' Proposed Findings at 141; Order
at 12. The Board rules in this Decision that Lll.CO's hospital ETEs are accurate
and that it has fulfilled the Commission's order on remand concerning hospital
ETEs. We find no merit in Intervenors' assertions that we should order the
results of sensitivity analyses to be included with the ETEs in LILCO's plan.
Expert witnesses were presented by Lll.CO, the State of New York, and
the NRC Staff. Neither FEMA nor Suffolk County presented witnesses on this
issue. Mr. Edward B. Lieberman and Ms. Diane P. Driekorn testified for LILCO.
Dr. David T. Hartgen testified for the State of New York and Dr. Thomas
Urbanik II testified on behalf of the NRC Staff. All witnesses have testified
previously in this proceeding and the Board has accepted their qualifications as
experts.
B.

ULCO Position

Lll.CO's position in this controversy is that it has provided ETEs for the three
EPZ hospitals as required by the Commission's remand order; that it has used
computational methods similar to those employed for other special facilities;
that the methods it used were previously found adequate in this proceeding;
that it has set forth reasonable assumptions that were used in the analysis; and
that it has employed a dynamic analysis as required by NUREG-06S4. Thus,
in its view, the narrow requirements of the remand have been fulfilled and it is
entitled to a decision in its favor on the hospital ETE issue. LILCO's Proposed
Findings at 61-66.

14 Memorandum and Order (Ruling on lJLCO', Motion for Summary Disposition at the HOIpital Ewcuauon
bsue). February 24. 1988 (unpublished). S•• also Mcmonndum and Order (Ruling on Intervmon' Motion
for Reconlide:rluon of Board Order on Summary DiJpOIition of Hospital Ewcuauon Issue). April 14. 1988

(unpublished).

.
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C.

NRC StafT Position

The NRC Staff agrees with LILCO and proposes factual findings essentially
similar to LILCO's. Staff's Proposed Findings at 10-14. The Staff's expert
witness reviewed LILCO's methods and results in producing hospital ETEs and
found them reasonable and in accordance with the guidance of NUREG-0654,
Appendix 4. The Staff's expert made no independent calculations. Staff's
Proposed Findings at 22. The Staff, however, emphasized the importance of
assumptions used in the analysis. If the assumptions are similar, the results will
be similar. [d. at 23. The Staff asserts that average vehicle speed assumed for
the analysis is properly the average from beginning to end of the evacuation
over the actual highways. Variation in vehicle speeds during the evacuation
could be large, but the critical question for the analysis is determination of the
overall average sustainable speed. [d. at 24. The average speed of 15 mph used
by LILCO in its analysis for the Long Island Expressway is on the low side
of expected speeds since no freeway in the United States has average sustained
speeds less than 20 mph. [d. at 25-26.

D.

Intervenors' Position

Intervenors argue that numerous errors revealed in LILCO's testimony during
hearing render LILCO's efforts unreliable and that the Board should be skeptical
of the results since other undiscovered errors may yet infect LILCO's Ems.
Governments' Proposed Findings at 156. In spite of asserted error, however,
Intervenors concede that LILCO's estimates are "close enough." Such a
concession would ordinarily put an end to controversy. However, Intervenors
assert that their major concern is really that LILCO's hospital ETEs should be
accompanied by the results of sensitivity analyses to account for uncertainties in
assumptions used in the analyses. [d. at 157. They cite in support of this view,
variation in results related to input assumptions, and a previous Board order
which required that sensitivity analyses for EPZ evacuation times be included
in the plan. [d. at 158. Intervenors also assert that they were prejudiced by
the Board's ruling that LILCO could file rebuttal and error-correcting testimony
because the filings were untimely. [d. at -153.

E.

Rebuttal and Surrebuttal Testimony

LILCO presented Ems in Revision 9 to its plan that were computed by a
fairly laborious manual method which, if accurate, might reasonably have been
thought to fulfill the Commission remand order which only required that hospital
ETEs be included in the plan. The Board denied summary disposition on this
issue because it found that a genuine dispute existed concerning the bases and
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accuracy of Lll.CO's ETEs. However. the lines of battle apparently expanded
during pretrial discovery from a narrow focus on the basis imd accuracy of
the ETEs to include a challenge based on Intervenors' perceived need for the
emergency plan to take account of sensitivity of the estimates to uncertainties
in the assumptions used in the analysis. . The shifting focus was indirectly
disclosed to Lll.CO in pretrial discovery. but it did not become fully evident until
prefiled testimony was submitted. The discovery hint was sufficient, however.
to cause LILCO to hasten to develop a computer program that would enable
the computation of sensitivity analyses. The task was finished and results were
produced virtually on the eve of hearing. Tr. 20.587-99 (Lieberman). Lll.CO
sought leave of the Board to file rebuttal testimony that would include sensitivity
analyses. See argument of counsel at Tr. 20.198-234. The motion was granted.
Tr. 20.236. Intervenors requested leave to file surrebuttal testimony. The motion
was also granted. Tr. 20,457.
LILCO's rebuttal analyses were based on computer calculations which produced essentially the same results with similar inputs as the manual calculations.
The principal advantage of computer computation was to malee possible mpid
repetitive calculations needed for the sensitivity analyses which had become Intervenors' central concern. The computer analyses produced somewhat different results from the manual calculations. however. because LILCO's consultant
found and corrected some computational errors during the program development and introduced some new errors. as was later revealed. In granting the
motion to file rebuttal and surrebuttal testimony and in setting deadlines for
filing surrebuttal testimony. the Board took account of the fact that the focus of
controversy had expanded from that originally specified and that Lll.CO's manual and computer analyses produced substantially the same results. Intervenors'
analyses of the fundamental bases for the manual computations would likely not
be invalidated simply because Lll.CO had developed the means to make more
rapid computations. Fairness required the Board to permit LILCO's rebuttal
so that it could confront Intervenors' sensitivity allegations. While Intervenors'
task of review was undoubtedly strenuous it was not prejudicial because even
though new data were produced by Lll.CO the fundamental conceptual bases
for its analyses had not changed.

F.

Evacuation Time Estimates

Intervenors' surrebuttal analysis of the new computations was somewhat
fruitful. Dr. Hartgen found errors in LILCO's rebuttal analyses which prompted
a further corrective filing by LILCO. New York Surrebuttal Testimony. ff. Tr.
20.692. at 5-9 (Hartgen). LILCO Corrections to Rebuttal. ff. Tr. 20.586
(Driekorn. Lieberman). The errors were of such subtlety that they could only
be found by an expert working with diligence; however. the errors were in the
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natme of mistakes perhaps traceable to hasty development of Lll.CO's computer
program. Governments' Proposed Findings at ISS. The effect of the errors on
the ElEs was small and they did not raise questions about the fundamental
bases for LILCO's analyses. 1'1'. 20,602 (Lieberman). Mr. Lieberman corrected
one more error on the witness stand which he thought might have the effect
of lengthening his ostensibly final ETEs for a group of vehicles by an average
of about 10 minutes. 'It. 20,582, 20,585 (Lieberman). The effect of all this
review was to drive the ElEs through a short excursion which started from and
returned to the original manually estimated ElEs.
The manually calculated ElE estimates in Rev. 9 for Central Suffolk,
St. Charles, and Mather hospitals for normal conditions were 12:19, 12:20,
and 12:00 hours, respectively. LILCO Testimony, ff. 1'1'. 20,856, Attach. C, at
IV-I84-85 (Driekorn, Lieberman). After the rebuttal, surrebuttal, and corrective
testimony, the emergent estimates were, in the same order, 12:05, 12:06, and
11:47 hours. LILCO Correction to Rebuttal Testimony, ff. 'It. 20,856, at 7
(Driekorn, Lieberman). If some of these were lengthened by about 10 minutes to
account for the last error, the final ETE estimates approach the original estimates.
'It. 20,602 (Lieberman). The Board concludes that the effect of the errors
was inconsequential for emergency planning. While some of the corrections
for adverse conditions were somewhat larger, they were, in the Board's view,
equally inconsequential to the principal purpose of assisting decisionmakers
in making a protective action decision in an emergency. The Board agrees
with Staff that LILCO's manual computations were valid in the first instance.
'It. 20,473 (Urbanik).
Intervenors' prefiled testimony contained their own independently calculated
ElEs showing sensitivity analyses based principally on the belief that average
highway speeds during an evacuation are a matter of substantial uncertainty. The
testimony contained a swprising result; Dr. Hartgen's independently modeled
ElEs were sufficiently similar to Lll.CO's for similar assumed conditions to
conclude that there is no factual controversy concerning the basis and accuracy
of LILCO's ETEs. New York Testimony, ff. 'It. 20,692, Attach. 9 (Hartgen).
Nevertheless, in his written testimony, Dr. Hartgen pressed the view that
LILCO's analyses were infected with error, were unreliable, and should have
included numerous sensitivity analyses. It was not until Intervenors' surrebuttal
testimony was filed that Dr. Hartgen, under attack from Mr. Lieberman, defended
his results by pointing out that they must be valid because they are virtually the
same as those obtained by Mr. Lieberman. New York Surrebuttal Testimony,
ff. 'It. 20,692, at II, 19 (Hartgen); 'It. 20,789-91 (Hartgen).
Dr. Hartgen performed a wide-ranging sensitivity analysis using average
vehicle speeds that LILCO thought were too low in some cases because the
speeds were unsupported by observation or experience. However, both parties
presented test cases for average speed variation of 5 mph above and below the
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base case. Intervenors performed the analyses only for Sl Charles Hospital
while Lll.CO did them for all three hospitals. The results show that for
St. Charles, the parties are in essential agreement on how evacuation time varies
with average vehicle speed in the range of 5 mph above and below the base
case. Decreasing the average speed by 5 mph lengthens the evacuation time
by somewhat more than 1 hour in both analyses, and increasing the speed by
5 mph shortens the time by somewhat less than 1 hour. New York Surrebuttal
Testimony, ff. 'fr. 20,692, Attach. 4 (Hangen); Lll.CO Corrective Testimony,
ff. 'fr. 20,586, at 8 (Driekorn, Lieberman).
Intervenors' additional test cases, based on more extreme reductions in
average highway speeds, produced much longer ETEs. New York Testimony,
ff. 'fr. 20,692, Attach. 9 (Hangen). But valid assumptions must be used in
test cases if the results are to be accepted as valid. 'fr. 20,530-31 (Urbanik).
Dr. Hartgen himself thought that 5-mph variation was about the limit of accuracy
for estimated highway speeds under level-of-service F conditions, but pressed
the view that speeds could conceivably be much less. New York Testimony,
ff. 'fr. 20,692, at 34 (Hartgen). Lll.CO used 15 mph for highway speeds
under congested conditions in its base case while the Staff thought that 20
mph would be more appropriate based on nationwide experience with highway
traffic. 'fr. 20,491, 20,515 (Urbanik). The Staff and Lll.CO differ by a range
(not variance) of 5 mph. However, if error exists in Lll.CO's base analyses, it is
likely in the direction of assuming speeds that are on the low side of expectation.
'fr. 20,515 (Urbanik). The record will not support any more precise resolution.
The Board accepts 5-mph variation in average speed from the base CflSe as the
probable limit of uncertainty in making ETEs. The ETEs could as well be
shorter than Lll.CO found in its base case, rather than longer as advocated by
Intervenors.
.
Wherever Lll.CO and Intervenors did analyses with similar parameters, they
produced similar results. Controversy could have (and should have) ended
voluntarily when the full significance of the various results became known.
However, reason did not prevail and hearing time was devoted to meaningless
pursuit of precision, strenuous efforts to find error, however small, and to debug
Lll.CO's computer program. 'fr. 20,472-73 (Urbanik).
The Board concludes that the hospital ETEs provided by Lll.CO are accurate.
We conclude this not only because Lll.CO fully disclosed the bases for its
analysis but also from evidence supplied by Intervenors. LILCO Testimony,
ff. 'fr. 20,586, at 4-14 (Driekorn, Lieberman). A common method for confirming
the validity of a technical finding is to attempt to reproduce it by an independent
method This is what Intervenors did for LILCO by independent modeling
and computation. We do not believe that any gross error that could have
a disabling impact on emergency decisions lies latent in Lll.CO's programs
because Intervenors scrutinized Lll.CO's results, found only small errors, and
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confirmed their own ETEs rather than refuted Lll.CO's. Tr. 2O,802'{)3 (Hartgen).
Intervenors' conclusion that Lll..CO's ETEs are "close enough" was well founded
on the record of this proceeding. Tr. 20,789-91 (Hartgen); Governments'
Proposed Findings 156.

G.

Sensitivity Analyses

The remaining question of whether sensitivity analyses should be included
in the plan with Lll.CO's hospital ETEs is related only peripherally to the issue
of their bases and accuracy. While such analyses are sometimes useful for the
purpose of emergency planning, they have no potential for either confirming or
disproving the underlying bases for the ETE model since they are obtained
by repetitive runs of the model using different input parameters. Had the
Board known that sensitivity analyses were to become the central issue of the
proceeding, it likely would not have approved that change in scope of litigation
because· it does not address the issue that was remanded. The totality of evidence
now gives rise to an inference that the sensitivity issue was a fallback position
adopted when it became evident prior to trial that Dr. Hartgen's independent
calculations tended to confirm rather than refute Lll..CO's results. However,
there was no clear basis for that inference during trial and we shall decide the
matter because we permitted a record to be developed on iL
Intervenors urge the Board to order the inclusion of' sensitivity analyses for
hospital ETEs into the Lll..CO plan. They cite inherent uncertainty in average
traffic speeds as the principal reason for doing so and cite a prior Board order
as precedenL15 LBP-85-12, supra, 21 NRC at 794-95.
Intervenors' argument that we should issue such an order in this case because
we did so in a prior decision is not persuasive. In our prior decision, we ordered
the inclusion of sensitivity analyses in the plan because we had relied upon
them to decide the issues then before us. We observed: "Suffolk County and
the State have proved that scientific uncertainty exists in the evacuation time
estimates. Lll..CO has reasonably estimated the magnitude of uncertainty." We
saw our action, however, as causing an incremental improvement in the plan
not involving any ultimate issue of its success or failure. 1d. The required

15 Dr. JIartaen cited • numMr of other IUbjectivc wrlables that could produce uncertainty in Ems in hiJ preliled
testimony, IUch u hospital Clpacity, number of p"tients. evacuation routes. and queue formation. Some were
ruled OUIIidc the lcope c:L litiaation prior to Irlil. Int.c:rvcnon did not IUbatantivdy brief the Jaltainina matted in
their propelled findinal bcycnd bare JDC21Iion c:L • IUbject we had previously ruled wtaide the .cope c:L litiaation.
We c:onaider tbcac ma!lon to be wtaide the acopc of litiaation or abandoned and, in either cue, not in need of
re8OIution. There it no ClUie for the Board to punue any of these iaues fwther on the buia c:L pouible public
health aianificance bccauae we UlUme Intavcnoa ae1ec:tcd their beat cue what they choIc to fealUle traflic apeeds.
which arc inftuenccd by theac wrlablea, u the prlncipU Icmce of uncc:ztainty in ETEa. We infer. therefore, that
no aianificant uncertainty that miaht arlac from theac other faeton hu been ovaiooltocl. Tr. 20,654-60 (Drie1om.
Ueberman).
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data already existed and no undue burden was imposed by mcluding it in the
plan. The uncertainty referred to in that decision was in the context of resolving
highly subjective contentions regarding the impact of possible adverse human
behavior on evacuation times for about 150,000 people within the entire EPZ.
We did not find that projected travel speeds in the overall EPZ were per se so
uncertain as to warrant additional fine tuning of LILCO's plan. In the present
case, we deal with the possible evacuation of some 500 hospital patients, most
of which would be evacuated after the EPZ evacuation was complete if the order
were given. No issues of subjective human behavior are. involved. The issue
to be decided now is not similar to the one we confronted when we issued our
previous order. Intervenors' assertion that we should now observe an uncritical
consistency with a previous decision is without merit.
NUREG-0654 provides some guidance and rationale for the use of sensitivity
analyses. NUREG-0654, Appendix 4 at 4-6, 4-7. It requires analyses of the
major sources of variation in ETEs that could reasonably arise. Analyses of
ETEs under normal versus adverse weather conditions are required, for example.
Further, it prescribes generally that "the relative significance of alternative
assumptions shall be addressed •••• tt Reasonableness is required, however,
and the guidance cannot be read as an invitation to indulge in random or
speculative sensitivity analyses that involve any permutation of input variables
that might be postulated.

H.

Conclusions

In this proceeding the relative significance of possible variation in assumed
evacuation travel speeds was addressed exhaustively by both parties. The facts
produced by that inquiry show that hospital ETEs are not sufficiently sensitive to
reasonable variation in possible travel speed to effectively influence emergency
decisionmaking. This is so because the reasonable bounds of uncertainty for
evacuation travel speeds are relatively narrow and because (as we show below)
a decision to evacuate hospitals is not itself highly sensitive to uncertainty in
ETEs.
We found in our Partial Initial Decision that LILCO plans to reach a protective
action decision for hospitals based only in part on dose estimates under sheltering
or evacuation. In an emergency it will first order sheltering of hospital patients
and will subsequently consider the advisability of evacuation. Before deciding to
evacuate, it will consult with medical authorities to evaluate the possible health
impacts on hospital patients of the evacuation itself. We found it reasonable
for LILCO to plan for sheltering as its principal response, and evacuation'as a
backup response, partly because of the additional considerations that might be
required to protect the health of hospital patients in an emergency. LBP-85-12,
supra, 21 NRC at 841-46. Under LILCO's plan, evacuation of hospitals will
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be considered in an emergency where a decision to evacuate all or part of the
EPZ has already been made. We infer that. without additional guidance, the
natural propensity of the decisionmaIcer might be to also evacuate the hospitals
without further analysis. The advice the plan gives, however, is to consider
other factors, which include both the health impacts of evacuation and those of
projected radiation doses, before ordering evacuation. Hospital E1Es have only
an incremental role to play in that decision. We continue to believe that this is a
reasonable plan which in no way forecloses evacuation as a possible protective
action.
It is clear in context. however, that the decision to evacuate hospitals will
be based substantially on consideration of factors other than ETEs alone.
Th. 20,652-54 (Driekorn). While E1Es may have some role to play in dec isionmaking, other factors will dominate. Nevertheless, NRC regulations and
guidance require that specific E1Es be computed for hospitals. Lll.CO has fulfilled that requirement. We find, however, that the precision in E1Es demanded
by Intervenors has no useful role to play in an evacuation decision for hospitals
in the Shoreham EPZ where that decision will be secondary to one already made
for the EPZ. LILCO's expert in emergency planning thought that uncertainty in
ETEs on the order of 1 to 1 1/2 hours would have little influence on the decisions
to be made for hospitals. Th. 20,654 (Driekorn). We agree. Dr. Hartgen thought
that the residual uncertainty in anyone ETE was not less than 1 hour. Te. 20,803
(Hartgen). Any lingering doubts related to a continuing concern for consideration of a broader range of sensitivity analyses based on extreme assumptions.
The Board concludes that the reasonably possible variation in average vehicle
speeds in an evacuation is not a major source of variation in E1Es for hospitals.
Finally, we consider whether there is any merit to the more extreme bounds
of uncertainty asserted by Intervenors. We find their assertions have little merit
because they are based on flawed and misleading evidence. The Board has
long since lost its status as neophytes in the assessment of Long Island traffic
disputes, and we are by now not inclined to patience with arguments based on
citation of inapplicable literature, alternative analyses based on speculative input
assumptions, narrowly cast argument on the meaning of "average" or general
assertions of comprehensive error and unreliability.
The Board agrees with Staff, for example, that there is no ambiguity on the
meaning of "average speed." Th. 20,486-88 (Urbanik). Even without the Staff's
explanation, we never had any trouble understanding that average speed in the
context of a modeling exercise means the overall portal-to-portal average for a
population of vehicles. It is elementary that the average takes account of the
fact that instantaneous speeds at any time during a trip might fall to zero or
show more variation than overall trip averages. We do not accept the -view that
short-term extremes that could be observed somehow imply that average speeds
could be substantially different from those based on experience.
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Neither do we accept Intervenors' assertion that average trip speed should
be 6 mph for hospital evacuation because we adopted that figure in our Partial
Initial Decision for speeds within the EPZ. We accepted that figure for a full
EPZ evacuation which, we found, would take about 5 hours. It was an average
for the full road network which included urban streets and intersections as well
as expressways. It did not apply to expressways alone. Lll.CO used 6.7 mph
in its hospital ETE analysis where hospital evacuation overlapped in both space
and time with the EPZ evacuation. LILCO Rebuttal Testimony, ff. Te. 20,586,
at 16. (Oriekom, Lieberman). This was proper. It was misleading, however, for
Intervenors to assert without supporting evidence that that speed will persist on
expressways in a hospital evacuation long after the EPZ evacuation is complete.
New York Testimony, ff. Te. 20,692, at 18; New York Surrebuttal, Attach. 4(0)
(Hartgen); Te. 20,628-30 (Lieberman). We similarly do not accept a citation to
literature suggesting to Intervenors that 8 mph is a likely average expressway
speed. That number was picked off the geometric midpoint of a nonlinear
function arbitrarily and without basis, and it applied to a jammed condition
or facility closure. New York Testimony, ff. Te. 20,692, at 13, Attach. 7,
Fig. 3-4 (Hartgen); Te. 20,744-47 (Hartgen); Te. 20,804 (Hartgen); Te. 20,810
(Lieberman). Finally, we reject Intervenors' citation of literature that applied
to a highway ramp for a 4-second duration as evidence that general average
expressway speed could be substantially lower than LILCO assumed for the full
duration of an evacuation. New York Testimony, ff. Te. 20,692, at 14 (Hartgen);
Te. 20,750-53 (Hartgen); Te. 20,488-89 (Urbanik).
The most the record will support is that overall average speeds for a
population of hospital vehicles might vary from base estimates by something less
than 5 mph. That much variation produces only small changes in ETEs by the
estimates of both parties. The Board concludes that inclusion of such sensitivity
analyses in LILCO's plan would not enhance decisionmaking capability for
hospitals, and we therefore decline to issue such an order.16
Intervenors' crediblIity in this part of the proceeding was diminished by
insistence that Lll.CO's evacuation times are unreliable or likely longer when
the evidence showed that their own ETEs tended to confirm rather than refute
LILCO's. Lll.CO's results, which are supported by the Staff, are based on
observation and experience available to all traffic engineering professionals. We
doubt that the ordinary experience of professionals on a subject so mundane as
vehicle speeds can in good faith be as variable as was asserted in this proceeding.
Neither can we find merit in the pursuit of a sensitivity issue on the basis of a
16 Our disposition or the lCIIIitivity islUe also clilpOlCl. wiIhout funhcr anal)'lil. or ~on' coroIluy demand
that ULCO be otdcred to provide on-line ICIIIitivity anal)'ICI c!wing an aCUlal accident which would neccuitatc
catimation and reporting or tnvd !lpecdJ during an evacuation. GcM=mmcnta' P:cpoocd Finding at 164. Such
a IUggestion would be UlUUpportable in the regulatiana even if we had found causc to otder the inaerlion of
precakulatcd lCIIIitivity analYSei into the plan.
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previous Board decision which clearly stated that sensitivity had no bearing on
the ultimate success or failure of the plan. The scope of the remanded issue was
narrowly defined by the Board to permit exploration of the fundamental bases
for the estimates. When it became evident that there was no factual cause for
controversy within the defined scope of the proceeding, the good-faith course
would have been to settle or withdraw the issue.
This is not the first time in the Shoreham case that the parties have had the
opportunity to explore the fundamental basis and accuracy of ETEs. By now,
we would expect some understanding that the planning goal of NRC's guidance
is to make accurate estimates, whatever they may be, and not to achieve some
preconceived performance standard for speed of evacuations or to adopt ETEs
that are "conservatively" long. In assessing the estimates, the Board is not
permitted to look in only one direction for possible error in a misguided pursuit
of conservatism. We must equally consider the possibility that evacuation times
might be shorter than LILCO found.
In a predictive problem having intrinsic uncertainty of estimated variables, it
constitutes reasonable assurance of quality to find that the estimates are derived
objectively and are unbiased, (i.e., not deliberately lengthened or shortened)
and that the variance is not unreasonably large. In this case there is no
evidence that LILCO deliberately or inadvertently selected parameters that would
unrealistically lengthen or shorten the results it obtained. Neither is there
evidence that the bounds of uncertainty are unreasonAble. LILCO based its
estimates on actual experience with traffic under likely conditions of congestion.
We conclude, therefore, that the results it obtained were unbiased and that the
uncertainty in its ETEs constitutes intrinsic predictive uncertainty which does
not prohibit a finding of adequacy of the ETEs it presented.

I.

Decision

The Board finds that LILCO has sustained its burden of proof concerning
the bases and accuracy of hospital ETEs and that the Intervenors' peripheral
demands for inclusion of sensitivity analyses in the plan are without merit.
The remand instructions of the Commission have been fulfilled, and the issue
is resolved in LILCO's favor. The Board concludes that LILCO's ETEs for
hospital evacuation are adequate to meet the standards and criteria of NRC's
regulations.
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IV.

A.

REALISM DISCOVERY AND SANCTIONS

Introduction

The development of emergency response plans and preparedness for the
Shoreham nuclear plant with cooperation from State and County governments
has shifted during the past 6 years to one of unyielding, and frequently bitter,
opposition. The result has been a major expenditure in time and resources by
all participants in this proceeding. The controversy over whether an adequate
emergency plan is feasible for the 100mile EPZ of the Shoreham facility has
produced the main litigative battleground between New York State, Suffolk
County, and the Town of Southampton (Intervenors) on the one hand, and
the Long Island Lighting Company (Lll..CO) on the other. Except for eight
contentions involving the realism principle, and three other issues resolved in
other sections of this opinion (school bus drivers, emergency broadcast system,
and hospital evacuation), questions concerning the adequacy of emergency
planning have been decided in Lll..CO's favor. See LBP-85-12, supra note
1,17

In this part of the Board's decision, we find the Intervenors in default, bring
litigation of the realism contentions to an end, dismiss Intervenors from the
proceeding, and find that, absent the sanction of dismissal, a decision on the
merits of the issues would have been rendered in Applicant's favor.

B.

Background

The realism contentions have their origin in the decision of Applicant to develop its own Utility emergency plan after Intervenors resolved to discontinue
participation in such planning and to oppose the Utility's license application.
After failing to preclude a continuation of licensing proceedings on the Applicant's emergency plan,lI the Intervenors were successful in obtaining a favorable
ruling on its legal authority contentions which alleged that certain of Applicant's
proposed emergency activities were prohibited by State law. LBP-85-12, supra,
21 NRC at 895-900. The Board's decision, supported by the Appeal Board,
rejected Applicant'S realism argument that, in an actual emergency, Intervenors
would authorize the Utility to perform the unauthorized functions. These determinations were, in turn, reversed and remanded by the Commission. CLI-8613, 24 NRC 22 (1986). The Commission ruling, founded on the presumption

17 In pnMOtU decWcm. all tedmical health and wcty issues have .imilaJiy been adjudicated in IlLCO·. f.VOI'.

s" LBP-83-S7, NprG. and LBP·84-4S, 20 NRC 1343 (1984).
lBCU-83-13, 17 NRC 741 (1983).
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that, in a radiological emergency, State and local governments would cooperate
with a utility-sponsored emergency plan and act to protect the health and safety
of the public, was subsequently amplified and adopted in a new regulation. 10
C.F.R. § 50.47(c)(1), 52 Fed. Reg. 42,078 (Nov. 3, 1987).
The Commission has made it clear that the responses of New York State
and Suffolk County in a radiological accident are of critical importance in the
evaluation of the utility's emergency plan. The Commission has stated:
The Coonty appean to assert (Motion 2) that, in the event of a radiological accident at
Shoreham, County penonnel could nOllawfully make use of the ULCO plan, even if this
was under the circumstances the best way to protect the safety of the citizens of Suffolk
County. We find this anertiat too preposterous an abrogation of the County', obligations
to iu citizens to be uken seriously.19

Despite the Commission's conclusion, the consistent position of the State and
County has been that, although they would respond in an emergency, they would
not follow LILCO's plan nor would they cooperate with LILCO. Similarly, they
refused to provide any description at all of the efforts that they might undertake,
stating that to do so would be purely speculation:
Q. You have Staled that Suffolk County will have no plan for an accident at Shoreham
and that you would not follow ULCO's Plan. What if the NRC were to license
Shoreham anyway?
A

••• it is unproductive to engage in malee-believe by pretending how the County
would act under the hypothetical circumstances of an accident at Shoreham after
that plant were somehow licensed by the NRC. For reasons stated above and the
attached affidavit, we would never follow ULCO'. Plan or coordinate in any way
with LILCO. Nor do I know what resources would be available.

Halpin (Suffolk County Executive) Testimony on Behalf of Suffolk County
Concerning Contentions 1-2,4-8, and 10 at 7-8 (Apr. 13, 1988).
I cannot speculate what specifie actions the State would uke, when they would be taken, or
what resources might be available in the hypothetical situation that the NRC were to license
Shoreham to operate at leve1a above 5% power, the courts were to uphold that licensing
decision, and there were a serious accident at the plant that required an offsite emergency

response.

Axelrod (Chairman, New York State Disaster Preparedness Commission) Testimony on Behalf of the State of New York at 3-4 (Apr. 13, 1988).

19CU.86-14, 24 NRC 36, 40 (1986).
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In memoranda dated February 29 and April 8, 1988, the Board provided
its interpretation of the new Commission rule as guidance on the realism
contentions.:ZO We stated, inter alia, that the effect of the new rule
is to place a responsibility on state and local gavernmenU to produce. in good faith, some
adequate and feasible (emergency) response plan that they will rely m in the event of an
emergeru:y or it will be assumed in the ciramutance of this case that the LILCO emergency
plan will be utilized by Intervenon here.

See LBP-88-9, supra, 27 NRC at 368.
In both of its Memoranda and Orders, the Board stated that there was a
presumption in the new rule (10 C.F.R. § 50.47(c)(1), that the State and County
would follow or rely on the LILCO plan which presumption was rebuttable
by timely evidence that a different but adequate plan would be followed. See
February 29 Order at 2 and April 8 Order, LBP-88-9, supra, 27 NRC at 368.
The Board stated further that a failure on the part of the Governments to preSent
a case for analysis and evaluation could result in a finding of default and hence
in an adverse ruling on the contention to which it was applicable. February
Order at 4 and April Order, LBP-88-9, 27 NRC at 370.
Although Intervenors filed testimony in response to these orders, that filing
was not responsive to the Commission's concerns on the realism issue and was
part of a filing objecting to the Board's orders interpreting the new rule, supra,
and, in turn, this precipitated a number of pleadings and responses from all
parties. These filings included conCurring recommendations from LILCO and
Staff that since Intervenors' testimony failed to produce some positive evidence
of a Governmental response to an emergency for the Board to analyze, the
contentions should be dismissed. LILCO also complained that its discovery
efforts had been hampered and stalled by State and Suffolk County counsel for
Intervenors.21
In a May 10 conference with counsel, the Board found that Intervenors'
counsel's objections to deponents' questioning during discovery were obstructing
the discovery process, and ordered that depositions of witnesses Halpin and
Axelrod be resumed, and ruled that all emergency plans in New York State
requested in interrogatories are relevant to the proceeding. See 'fr. 19,38184 (Gleason). In a subsequent Bench Order, May 26, the Board also ordered
continuation of depositions of additional officials, requested by LILCO that had
20 Canlirmatory Memorandum and Order (Rulina an ULCO'. Motionl fOl' Sumnwy DiIpoIitian of COI1ICntiOlll
1,2, 4, 5, 6, 7, and 10, and Boud Guidance on WueI fOl' Litia.tim). FebNuy 29. 1988 (unpublilhed). and
Memorandum (Extension of Boud·. Ru1ina and Opinim on ULCO Summary Dispocition Motiorw of Leau
Aulhority (Realism) CmlmtiOlll and Guidance ID Parties Q1 New Rule 10 C.F.R. fSO.47(c)(I». LBP.83-9, 27
NRC 3SS (1988).
21 S•• OoYemmc:nIl' Objection 10 Portima of FcbnlUY 29 and April 8 Ordeu of April 13, 1988; ULCO'.
Respmse of April 22, 1988; Supplcmental Respmse of May 2, 1988; and Staff ResponIe of Aprll28, 1988.

a
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been terminated unilaterally by Intervenors' counsel, and compelled responses
to relevant interrogatory queries. The Board declined to reconsider its decision
interpreting the new rule. Although it was now evident that, in addition to failing
to respond to the Commission's concerns, the Intervenors were also actively
frustrating the legitimate efforts of Lll..CO and Staff to discern what their
emergency response might be. The Board refused to dismiss the contentions
or hold the Intervenors in default at that time for not presenting a response case
for evaluation, and ruled that Intervenors would be allowed to cross-examine on
any matter in the proceeding not previously litigated or adjudicated.22
C.

Suffolk County Emergency Operation Plan

On May 27, the Board was advised by Lll..CO's counsel of Intervenors'
submission in discovery of a previously undisclosed 760-page document labeled
as a New York State-Suffolk County Emergency Operation Plan (EOP). LILCO
requested time to review the material, the opportunity to depose a number
of State and County officials who presumably possessed information on the
document, and indicated that a potential integration with Lll..CO's emergency
plan required study and a possible change in testimony. Intervenors' response
capability and the nature of such response in a nuclear incident at Shoreham have
been for some years the critical issues in this proceeding and the production at
that late date of a document evidencing an emergency response preparation and
organization had to be critically viewed. Consequently, we requested written
responses from the parties on the character of the document. 'It. 20,535, et seq.
On June 3, the Board ordered additional discovery (of persons to be selected
by moo) in connection with the newly produced emergency plan. 'It. 20,840
(Gleason).

D.

Intervenors' Notice on Remand Proceeding

On June 10, immediately prior to a telephone conference requested by
Applicant to deal with a continuing impasse on Board-ordered discovery, a
filing was received from Intervenors, labeled "Government's Notice That the
Board Has Precluded Continuation of the CLI-86-13 Remand," June 9, 1988
(Intervenors' Notice).
Intervenors' assertions, not clearly delineated in the filing, suggested that
due to the Board's interpretation of the new rule on February 29 and April 8,
1988 - of which Intervenors had earlier unsuccessfully sought reconsideration
22Tbo Baud indicated \hal IUCb cuminalion would be pc:rmincd on ULCO'. ancraency interface wiIh • beal'
cff'orUlII1II1tpcion of Slate and CQlIIty ~ u wdl u on any uruesolved i.,\IeI niJed by the Liccnsillg Board
or Commi.,ion. S. Tr. 20,432-36 (OIcuon) and Board Memorandum and OnIcr,luno 21, 1988 (unpubliJhed).
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- the remanded proceeding of CLI-86-13 and the Board-ordered discovery of
officials on LILCO's proposed interface procedures, with the possible exception
of Halpin and Axelrod, could not go forward.
Intervenors' Notice became the priority subject of the telephone conference.
On questioning, the position of the County and state was manifest that since both
governments had stated repeatedly that they would not cooperate with LILCO on
emergency planning or follow its plan, they could not legally have their officials
deposed on issues of interfacing with LILCO's plan. In Intervenors' view, this
did not constitute a willful refusal to proceed as much as a legal constraint that
prevented them from participating. The Board interpreted Intervenors' motion
as an unjustified refusal to comply with the Board's orders on the realism issue,
stated that discovery went beyond any interface issues and ruled that, as a result,
under Commission policy guidance, appropriate sanctions would be imposed.
These would include either dismissing the realism contentions or rendering a
default judgment on the merits in Applicant'S favor. The Board requested briefs
from the parties on the proposed sanctions (received on June 15) and retained
jurisdiction of the separate matter conceming the Suffolk County Emergency
Operation Plan. See Board Telephone Conference, 'fr. 20,847, et seq., June
10, 1988. Despite these rulings, Intervenors continued to stonewall LILCO's
discovery requests.2l
As a result, LILCO requested a telephone conference to deal with what it
characterized as a "studied disregard of the legitimate authority" of the Board.
That conference was held on June 24. 'fr.20,899.
In the conference and a related conference on June 29, the Board decided that
in order to safeguard all parties' rights prior to resolving these issues, a focused
hearing with appropriate witnesses selected from recommended lists advanced
by LILCO and Intervenors would be held. The hearing (July 11, 12, 14, and
19, 1988) considered the production or nonproduction of emergency plans and
the circumstances surrounding any nonproduction.24

2lan luno 16, pmuan1 to a IJLCO request, the Board issued IUbpomu for depoliliOlU or two former County

offic:iall who had been advised not to appear by camse1 for Suffolk County. In a lune 17 Ielephonic catf'ermce,
the Boord onI=<! Intc:rYalOl'l to produce the deponents requested by L1LCO in its June IS brief, and canpe11ed
answen to a third set
interrogatories. Intervenon filed an appeal nctice cL the Board', luno 10 dcc:isim on
unctiOlU, .1une 20 motion to vacate, and alternatively, alune 28 motion to Illy the Boord', decisien maining
jurisdiction the c!iscaveIy abule issue.
the following day,lntervenom filed a mooen to quash the IUbpoenaS.
Priar to fiIing its motion to vacaCC and/or Illy, Intcm:ncm' counsel advised ULCO it did not intmd to comply
with the Board', lune 17 m:onsidcratien and duiJication motiDnl it intended to file and that its motions would
a1ao cover c!iscaveIy the IUbpoenaed witnesSCI. ~. D. Irwin',leuer to Boord.lune 20, 1988. Both the Appeal
Board and thiI Board aubsequcn!ly diImissed Intem:non' motiona u prcntature. S.. Appeal Board Order,lune
'n, 1988 (unpublilbed), and Ucensing Bom! Order, June 30,1988 (unpublilhed).
241be panics were not ~ to prcIile tcltimony, and were permitted to c:roll'eumine !he witnesaes after
the Board cme1uded its qucatiming. Since pteheuing c!iscaveIy had not been provided far the proceeding, to
aec:urc the putics' rights, they were not restricted by the ICOpC of quCltiOlll en direct cuminatien. Intem:nori
m:anmended six (6) witnesaes for the hearing, Ln..CO nineteen (19) and the Bom! dClignated the appearance
of twelve (12). The witnCSICI, present or former officials who had or Ihould have had knowledge
any State
(Co.w-d)
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or
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E. Intervenors' Position on Sanctions
In filings of June IS, July 26, and August I, Intervenors presented their
arguments why no sanction should be imposed.2.5 These are summarized below.
1. The evidence of the hearing on possible discovery abuse demonstrates
that neither County nor State was unresponsive to LILCO's discovery and document requests and that any nonproduction of the County BOP was inadvertent.
Further, there was no harm or prejudice to LILCO from an inadvertent nonproduction of the BOP since LILCO was furnished in discovery the bulk of the
emergency planning documents in 1982 and 1983 that did exist. LILCO knew
of the existence of the BOP in 1982 and 1983 and also participated in an annual
hurricane conference where the BOP was discussed. Its own employee, Kelly,
received a copy of the BOP from a personal contact in 1985-86 and, finally, it
was only after LILCO received the BOP through Kelly and the State Disaster
Preparedness Plan and Radiological Preparedness Plan had been furnished that
. LILCO raised questions in 1987 about government responses and capabilities.
See Intervenors' August 1 Reply at 74-82.
2. The Board's erroneous interpretation of 10 C.F.R. § S0.47(c)(1) and
application to facts and evidence of the case made it impossible to proceed
with the remand and was responsible for not complying with discovery orders.
See Intervenors' July 26 Supplement at 36-37 and August 1 Reply at 84-85.
3. Neither a dismissal of the contentions or of Intervenors from the proceeding nor any other sanction is warranted under the circumstances of the
case. Intervenors previously produced their two witnesses, Halpin and Axelrod. for deposition and continued to offer them. During the April time frame,
Intervenors produced eleven additional State and County witnesses for deposition, and testimony at the discovery abuse hearing demonstrated that the persons
LILCO sought to depose could only provide information duplicative of Halpin
and Axelrod testimony. See Intervenors' Reply at 82-88.
4. Although Intervenors challenge the imposition of any sanction under the
circumstance of this case, they argue that dismissal from the proceedings is
unwarranted, because it is the ultimate sanction, which is reserved for the most
severe transgressions. Citing NRC cases as precedent for refusing such sanctions
even where the failure to comply with Board discovery orders has been indicated,
Intervenors contend that federal courts require that bad faith must be shown in
and/ar Ccunty ane.zmcy plans aistin& cIwin& cIUccM:ry periocl.. were .cquestcrcd during the proceeding. One
Mlllea. NCI'llWI Kelly•• lJLCO employee, WIll alleged by Jnterva,on 10 have received • copy of the EOP in

IJLCO·.

1985. In!ervmon were directed to anlwer
thin! ICt of inlClrog.toriea and 10 ptoducc any doc:umcnta
related to ane.zeacy pIma. SCI Telephone Conf=, Tt. 20,931, "~eq., June 29. 1988.
2.500vemmc:nta. Reaponse 10 Board Order c4 lune 10. 1988 Concerning the CIl·88·13 Remand Clr!tervcnon'
lune IS Reapcnae); Sulfollt County and State of New Yolk Supplement 10 lune 1S Filing (lnt=olS' July 26
Sllpplement); OcM:mmente' Reply 10 July 26 Sllpplement Flied by I.JLCO and the NRC Staff SeWng Imposition
of Sanc:tiona (Inten>enora' AU&IlIl I Reply).
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such cases. Here, Intervenors submit there is no evidence of bad faith and when
a party cannot comply through legal constraints, such as exist in this case, no
such sanction can be imposed. See Intervenors' August 1 Reply at 88-91.
Overall, the relative importance of the unmet discovery obligation in this
case is small, Intervenors argue, since there is no basis to conclude that the
depositions sought by LILCO would provide additional material information on
Intervenors' best-efforts response, and there is no evidence of any pattern of improper behavior. Finally, in Intervenors' view, the totality of the circumstances
do not justify sanctions where, as here, Board orders, exceeding the Board and
NRC's legal authority, in fact, caused the discovery impasse requiring testimony
about actions that officials could not legally take.
Winnowing the arguments against sanctions by Intervenors, the position that
none is justified relates to the view that their performance in meeting discovery
obligations prior to June 9 was acceptable and afterwards, in not complying, was
excusable. The Applicant was, accordingly, not prejudiced by any nonproduction
of the Suffolk County Emergency Operation Plan: Lll..CO should be held
responsible itself for its nonuse, and the Licensing Board carries the burden
of creating the discovery refusal through its issuance of erroneous orders.

F.

Discovery Responsibility

Before addressing Intervenors' arguments based on the hearing relating to
the EOP as well as the Commission's standards governing the imposition of
sanctions, we need to confront Intervenors' justification for refusing to proceed
with discovery allegedly because the Board's orders required them to take
actions that are legally precluded. Intervenors' position is totally unacceptable.
The Board's rulings did not curtail or coerce any particular discovery responses.
We note again the Board's bench ruling of May 26 ('Jr. 20,433 (Gleason»
and supporting Memorandum of June 21 at 6 where we stated that the realism
contentions would not be dismissed due to a failure of Intervenors to produce,
in their testimony, some evidence of an emergency response plan. We noted
there the new rule, 10 C.P.R. § 50.47(c)(I), did not compel, nor could it compel,
Intervenors to produce a particular response plan for Shoreham or produce an
emergency plan for any other crisis. Board Memorandum and Order, June
21, 1988, at 6. In order to reach an informed decision with regard to the
effectiveness of LILCO's emergency plan, the Commission needs to know
the extent to which Intervenors will respond in an emergency. Intervenors'
Notice, coming as it did, following Intervenors' unsuccessful attempt to obtain
reconsideration of the Board's Orders, can only be viewed as a part of an overall
plan to thwart that inquiry and subvert the Commission's process, for political
ends.
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The obligation every litigant faces to provide (through discovery) information
on matters in controversy is a responsibility that can neither be ignored nor
evaded. As the Supreme Court has stated. "Mutual knowledge of all relevant
facts gathered by both parties is essential to proper litigation." By eliminating the
element of surprise at hearings, discovery educates in advance the basic value of
party claims and defenses.26 Discovery through deposition and oral examination
of any person is authorized by the Commission's Rules of Practice, and to
protect parties from abuse, licensing boards can control and restrict improper
use by granting protective orders. See 10 C.F.R. § 2.74Oa-<:, 2.40a(a).
It is unarguable that the fair and expeditious consideration of issues in
nuclear license application proceedings requires respect for and compliance with
the rules of discovery. In its Statement of Policy on Conduct of Ucensing
Proceedings. the Commission has pointed this out:
fairness 10 aU involved in NRC', adjudicatory procedures requires that every panicipant
fulfill the obligatioos imposed by and in accordance with applicable law and Commission

regulations?

To be able to obtain evidence or secure information on the existence of evidence
and to provide opposing parties the same option is interchangeably then a
privilege and duty of each applicant and intervenor in NRC administrative
proceedings. To secure those rights and responsibilities in achieving the
legitimate objective of discovery - the narrowing of issues, and expediting the
hearing of contested matters - licensing boards are provided, by NRC Rules
of Practice, with the authority required to properly regulate hearing procedures.
See 10 C.P.R. §2.718.

G.

Sanction Authority

In order to manage the course of proceedings and ensure that discovery
procedure is effective, the Commission provides the requisite authority to impose
appropriate sanctions on parties not fulfilling their participatory responsibilities.
37 Fed. Reg. 15,131 (July 28, 1972). The failure of any party to appear at
a hearing or comply with any discovery orders can constitute a default, the
consequence of which authorizes licensing boards to make such orders in regard
to the failure as are just, including finding the facts in accordance with the claim
of the party obtaining the order. 10 C.F.R. § 2.707. The sanctions available to
assist boards in the responsible management of licensing proceedings cover a
wide range of options similar to those authorized by Rule 37 in the Federal
Taylor. 329 U.s. 495. srn (1947); 4 Moen', Federal Practice 26-60.
27W-II.S.13 NRC4S2 (1981).

26 Hicbrr.tuI y.
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Rules of Civil Procedure. As the Commission points out, such sanctions can
extend from a simple warning for the miscreant to dismissal, in more severe
cases, from the proceeding.18
In the Commission's policy statement, supra, boards are requested to consider
in the selection of appropriate sanctions, the
relative importance of Ihe unmct obligation, its potential for harm to olher parties on Ihe
orderly conduct of Ihe proceeding, whelhcr irs occurrence is an isolated incident or • part of
a pauern of behavior, Ihe importance of Ihe safety or environmental concerns raised by Ihe
party, and all the circumstances.

Sanctions of a more serious nature are generally reserved for the most critical
failures of parties fulfilling their discovery obligations. Wisconsin Electric Power
Co. (Point Beach Nuclear Plant, Unit I), ALAB-719, 17 NRC 387,392 (1983),
The practice in federal courts, with which the Commission's policy is consistent,
may also be reviewed. /d. See also CinciMati Gas and Electric Co. (William
H. Zimmer Nuclear Power Station, Unit 1), LBP-82-47, 15 NRC 1538, 1542
(1982).

H.

Findings on Commission Policy

It is the Board's opinion that any fair evaluation of Intervenors' conduct in
refusing to comply with the Board's discovery orders of May 26 and June 3
calls for the imposition of the severest sanctions available. A review of factors
to guide us in the selection of sanctions, as set forth in the Commission's Policy
on Conduct of Licensing Proceedings, demonstrates that, in the circumstances
of this case, Intervenors have crossed a legislative rubicon.
The critical issue in this proceeding is what activity the State and County
would perform in the event of an accident at Shoreham.29 The importance of
discovery in being able to plumb the ramifications of the County EOP with State
and County officials, in light of previous uniform discovery replies that any State
and County response would be "speculative," cannot be overestimated. Recent
testimony from Dr. Axelrod, the State's top official responsible to the Governor"
on disaster and emergency matters, suggests that the Governor's decision to oppose the Shoreham facility was not based on a State technical evaluation of an
emergency plan for Suffolk County. The Applicant is entitled to explore, therefore, through State witnesses, whether that decision may have been more of a
political edict as the testimony now standing implies. See Tr. 21,699-707. We

2S Stat.1M1Il of Policy 011 CoNiucI ofUc.IUiII, P1T)C••tIi1I,s, a.I-81-8,lIIprtl, 13 NRC 11454.
29a.I-86-13, '"Fa, 2A NRC at 28; LBP-87-26, '"Fa, 26 NRC at 216; Board Memoranda and Orden, February
29, 1988 at 4 (unpubllihcd), and April 8, 1988, LBP-88-9,wpra, TI NRC at 371.
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also reference, as an area for potential exploration, evidence relating to Dr. Axelrod's belated concerns for safety vulnerability within New York State after
having disconnected, on advice of counsel, dedicated emergency communication lines with Lll..CO. See Tr. 21,710-12, 15-18, and LILCO Discovery Exh. 41.
This discovery hearing testimony is referenced to establish the fact that Lll..CO
would have been able to pursue important and relevant areas of questioning with
other State and County witnesses if discovery had been permitted to proceed in
the case.
The potential for harm to other parties and the orderly conduct of the
proceeding through Intervenors' behavior here is incalculable. As one example,
to be unable to pursue any inquiries on the Suffolk County emergency plan and
the resources available to support it forces LILCO, the Staff, and the Board to
evaluate critical issues only through the screen of its two preselected State and
County witnesses. This limits the value of discovery in uncovering any available
information supporting or contradicting Intervenors' litigative positions, and is
obviously unfair, prejudicial, and not serving the ends of justice.
The impact of the discovery refusal on the orderly conduct of this proceeding
needs little emphasis here. It not only has caused a collateral proceeding on
discovery abuse considerations to occur, but has diverted the attention of other
parties and the Board from the realism issues that were scheduled to be litigated.
The Board views Intervenors' conduct as the culmination of a pattern of
behavior designed to prevent the Commission from reaching an informed
conclusion with respect to the adequacy of LILCO's emergency plan.
The importance to safety of the realism contentions cannot be overemphasized. Yet, although they created the situation that made these contentions
important, Intervenors refuse to contribute to their resolution. Their prefiled
testimony, reiterating their previous recalcitrance, offers no help. As stated
by Intervenors, their best-efforts response is to not cooperate in any manner
with Lll..CO's emergency effort. See Governments' Objections to Portions of
February 29 and April 8 Orders in the Realism Remand and Offer of Proof
(April 13, 1988), at 17.
This is not the first occasion where Intervenors' actions have precipitated the
imposition of a sanction. Onsite emergency planning contentions were dismissed
by the Licensing Board after Intervenors refused to participate in Board-ordered
public prehearing examinations.30
Throughout the protracted period of this proceeding, Intervenors have provided little evidence of a motivation to have this controversy (whether an adequate emergency plan meeting NRC regulatory standards could, or could not,
be developed for the Shoreham facility) resolved on the merits, and in a.timely

3OLBP-82-llS, 16 NRC 1923 (1982).
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manner, They have chosen to ignore here the Licensing Board's decision in
1983 which stated:
if !he County seeks to have iu findings adopted [lhe inadequacy of ULCO', emergency
plan and Ihe nonfeasibility of developing adequate emergency planning for Shorehaml. it
must litigate before us the facu which it believes support iu view that it is nrA. feasible to
implement emergency preparedness actions which would meet NRC regulatory requirements
in Ihe event of a radiological emergency at Ihe Shoreham nuclear power plant.31

In the place of presenting a positive case to evidence the nonviability of
an emergency pIan, Intervenors instead have persistently relied on statements
of noncooperation with the Applicant and on County resolutions and policy
statements that an adequate emergency plan was not possible, This persistency
has been in the face of NRC statements and federal case law that the adequacy
of emergency planning is the jurisdictional responsibility of the Commission.31
Not only have the Intervenors refused to provide any information on State
and County emergency resources so that the feasibility of emergency plans
could be appraised, although urged to do so by the Commission and Licensing
Board (and such information the record now shows Intervenors possess). but
procedural mechanisms have been consistently utilized in delaying the Board
and Commission in carrying out its licensing responsibilities. Such activities
include, but are not limited to, the following: County opposition based on
executive privilege to discovery requests for emergency planning documents
(LBP-82-82, 16 NRC 1144 (1982»; objection to Board procedure for expediting
review of emergency planning contentions (LBP-82-107, 16 NRC 1667 (1982»;
motion to terminate emergency proceeding on b~is of County resolution that no
emergency plan could be adopted (LBP-83-21, 17 NRC 593 (1983»; challenge
to Lll.CO's financial qualifications (LBP-84-30, 20 NRC 426 (1984»; efforts to
cancel exercises to·test emergency preparedness plan (CLI-86-14, supra); and a
refusal to permit discovery on EBS issues,"
We also note the actions of the State and County to frustrate Lll.CO's
attempt to obtain relocation centers, its disconnecting emergency telephones
and returning them to LILCO, supra, returning LILCO's delivered copies of

31 LBP_83_22, 17 NRC 608, 643 (1983) (cnphasis in original).
3lW-83-13, 17 NRC 741, 743 (1983); CiliUM for Gil Ortl6rly EM'IY Policy Y. COIlllly of SII/Jolk, 604
F. Supp. 1084,1095 (B.DN.Y. 1985).
331n1avcnan' rcfuul to permit cliscovay to Ln.CO in the EBS illue would be unctionable in \be ordinuy
cue. We reject u cIilatcny \be IUUWon, u InIerYenoll conlenc!, that \be Boan! would ordc:z- unilaten1 cIiscovcry
rot the benefit cl only one party. 1be Boan! ime:rprelS that &rJUl1Icn1 in thia cue u additional evidence or •
IIntelY ror obctNClina the ractual resolution clthe Uauc:s. We did not decide \be EBS ialUe en the buia cl
In_an' rcfuul becauae llLCO'. motion wu adequate 10 dcmonslftte compliance with NRC reauIaticna and
it wu unc:onlroYC'ted by material racta.
Leucn, MiaallO hwin, June 10, 1988, and Silk to MiNai, June 13.
1988; Altacbmcnta to llLCO'. Brief en Appropriate Remedy ror Failure 10 Comply with Baud Onlers, June IS,
1988.
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its emergency plans (except those needed for litigation purposes), ex parte
communication from the Governor to the Commission on closing Shoreham and
ceasing its operation (May IS, 1986), and the passage of County law establishing
criminal penalties for any person participating in emergency exercises and
simulating governmental functions (enjoined by court order).'" Although the
activities participated in by Intervenors may be considered individually as lawful
conduct during contested litigative proceedings, in combination they represent
a pattern of substantial and continual actions to undermine LlLCO's efforts
to develop an adequate emergency plan and frustrate federal review. This
prevents the fair adjudication of the merits of LILCO's plan. It is established
by federal rule that the NRC must consider the adequacy of a utility emergency
plan. CLI-83-13, supra. 17 NRC at 743. However, Intervenors' actions
come perilously close to constituting interference with the federal government's
exclusive power to regulate matters of radiological safety. Neither state nor local
governments may be allowed to frustrate or impede the NRC's responsibility
and ability to evaluate a utility's radiological emergency response plan. We are
forced to conclude that not only are Intervenors unwilling to contribute to the
resolution of the important realism issues, but have actively sought to frustrate
the Commission's efforts to arrive at an informed judgment.
Finally, the Commission asks boards contemplating the issuance of sanctions
to consider all of the circumstances and to tailor· the sanctions to mitigate
the harm caused by a party's failure to fulfill its discovery obligations. We
see no indications in the events that led up to, surrounding or subsequent to
Intervenors' Notice (June 9) to the Board that mitigate against a determination
of willful, bad-faith refusal to comply with this Board's orders on discovery. No
protective order was requested under 10 C.F.R. § 2.740(c), no advance warning
was provided that Intervenors did not intend to comply with the Board's orders,
and no subsequent offer of compliance was made beyond the unacceptable
proffer to provide its two realism witnesses. The fact that Intervenors' refusal
to comply was made to coincide with the proximate start of the realism hearings
and immediately after an emergency plan for Suffolk County had surfaced and
was premised on two month-old orders of the Board interpreting a Commission
regulation are additional factors that combine to compel the issuance of the most
severe sanction.
In noting that Intervenors have been claiming for several years that no
adequate plan can be developed for Shoreham and that the LILCO plan is
inadequate, the Commission has stated:

'" ~.l.D", 11'-" Ll,1Iti1fI Co. v. COfUIIy 0/ Suffolk, 628 F. supp. 654. 666 (I!.D.N.Y. 1986).
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They are entitled, as litigants before US, to advocate that position; they are not. however,
entitled to obstruct our inquiry into the racts necessal)' to mabIe us to resolve that assertion."

We find that neither the New York Governor's policy statement nor the
resolution of Suffolk County that Lll..CO's emergency plan will not be utilized
and that no County emergency response plan for the Shoreham facility will
be developed, provides justification for Intervenors' claim of an inability to
comply with Board-ordered discovery, This Board has already found, based
on a lengthy record, that an emergency plan for Suffolk County was not
impossible to implement; such assertions by Intervenors are no longer an issue.36
A Licensing Board decision, affirmed by the Commission, has also ruled that
Suffolk County's resolution cannot be used to prevent the evaluation of Lll.CO's
emergency plan.37
We find, accordingly, that Intervenors' refusal to comply with the Board's
orders to be an act of willful disobedience and, under the circumstances here,
as constituting bad faith. We conclude that Intervenors' conduct warrants the
imposition of the most severe sanction available to licensing boards.38
In tailoring sanctions to meet the circumstances of disobedience to Board
orders, we have considered the Staff's recommendation to merely dismiss the
realism contentions at issue here. Although this sanction is not as severe
as dismissal of a party (Applicant'S Recommendation), it nevertheless has
applicability where the sanction can curb the harm complained of and where it
operates as a deterrent of future reproachable conduct We note, however, that a
prior finding of default and dismissal of contentions as a sanction did not have
the intended effect of curbing the harm or deterring reproachable conduct In
evaluating the two sanctions, the entire record of this proceeding was reviewed
for the probative significance it imports.

lSCU-86-14, '"PTa, 24 NRC at 40.
36LBP-SS-31, 21 NRC 410, 4'I1 (1985).
37LBP-83-22, lIIP"a, 17 NRC at 637, and CU-83-13,lupra,17 NRC at 74238 We have no disagreement with the NRC cue law cited by Inte:veoors (August 1 Reply at 89) ahhough the faClllal
limltions differ: !he By"''' cue involved a delay in ~cove2)' participoted in by !he Applicant and !he Boan!;
!he 1C6"-McGU calC, inadequate inIenogatory IJllwers; and the DiIU PO'tWT CalC, nonmpauive interrogatory
anawm. None concerned an outright reCuaal to participate in Boud-ord=d discovery. eales in the fcdenl courts
simply dcmonatrlte that wil1fu1neu was a pre:rcquisite for aeven: unctions. In the RDIO'I Cale cited. !he party in
!hIt c:ontr'Cmny made a good-fai!h effon to comply with the discovery Older by producing u many of the nquested
documentl U pOISlDle and IOUght waivers from the Swiu Gcmrnment which had confiacated the ftCOt'da.
RDI6n CIIC at 201-03. 1bere are no mlecming fealUml in the cue at hand. Here _ have cireumstancc:a where
there is no allegation or evidence of any penalty for government witnesses testifying at depcsitiona, the reru.at
to participate in discovery WII wi1JfuJ. and there were no subsequent offen to remedy !he refusal. Being filed on
the eve of achedullng a hearing on the merits of !he reallam issues, and following in dOle sequence, notice of a
pmiously undisclosed existing County Emergency Opentim Plan, Intervenors' action can only be considered al
constituting bad faith.
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I.

Hearing on Discovery Issues .

The critical questions raised by the hearing testimony on nonproduction of
emergency documents are the following:
1. Did the EOP exist at any period prior to May 24, 1988?
2. If the EOP existed, was it produced in discovery prior to that date.
If not, what were the reasons for its nonproduction?
3. Were other emergency-related documents not produced?
4. Was the nonproduction of any emergency documents prejudicial to
LILCO's position in the proceeding?

Existence 0/ EOP Prior to May 1988
The Intervenors contend that the evidence is inconclusive as to when an
integrated document termed the EOP first existed. However, it alleges, the
evidence is indisputable that a Suffolk County 1981 Disaster Preparedness Plan,
which was then and now ..the heart of the present-day EOP" existed and was
provided to LILCO during discovery. See Intervenors' Supplement of June IS,
1988, at 4-13.
LILCO asserts that the preponderance of the evidence suggests that the EOP
existed in its present or virtually present form and substance as of 1982-83. See
LILCO Supplement at 26-28. The Staff submits that the testimony indicates that
at least parts of a County emergency plan existed by 1982. See Staff Comments
at 2-3.
The Board finds that the EOP existed basically in its present form by 1983.
As the Applicant points out, only 40 pages of the 7S0-page document handed
to LILCO as the Suffolk County EOP on May 25 had no dates to indicate
their time of incorporation in the EOP. All the remainder were either prior
to 1984 or updates of existing material. See LILCO Discovery Exh. 9. As
further support for this conclusion, testimony from R. Jones, a Suffolk County
employee responsible for monitoring and updating the County emergency plan,
corroborates the existence of the plan (n'. 21,317, 21,376-79, 21,383, 21,38990. Intervenors' argument that dates affixed to a document convey no particular
information on the time a particular document was incorporated in the EOP
does not stand up against more probative information. And, in fact, all parties
appear to agree that the substantive sections of the EOP were at least in being
at an early date. Moreover, to the extent that any sections of emergency plans
were added or updated after 1983, Intervenors had a duty to amend their prior
discovery responses but did not do so until May 1988. 10 C.F.R. § 2.74~.
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Was the BOP Produced in Discovery Before 1988 or Were There Reasons
for lIS Nonproduction?
Intervenors contend that the evidence reflects the likelihood· that LILCO
received the EOP, as it then existed, in 1982-83. In suPPort thereof, it cites
testimony of four County officials involved in discovery efforts during 198384, expressing beliefs that the EOP was forwarded for production. including a
statement of one witness that he was told the document had been forwarded.
Additionally, in Intervenors' sight, LILCO appears to have received at an early
date most, if not all. of the 1982-83 version of the EOP; including a number
of documents that later became part of the EOP. Also. Intervenors state that a
substantial part of documents that LILCO that alleges as not receiving related
to nonemergency matters such as federal and slate statutes and regulations.
Intervenors also assert that LILCO employees attended annual Suffolk County
hurricane conferences where the EOP was discussed. It alleges that a LILCO
employee, Norman Kelly, privately received a copy of the EOP in 1985-86 from
a County official, which he was asked to obtain by LILCO personnel responsible
for emergency planning. Finally. since the County produced more than 7000
pages of documents in 1982-83 - many relating to emergency information any nonproduction of a complete EOP, if it occurred, was nonintentional. in
Intervenors' view. See Intervenors' Supplement at 13-24.
LILCO emphasizes that none of the County's witnesses recalls specifically
the production of the EOP in discovery in 1982-83 and no counselor County
records are available to substantiate any such submittals. The records maintained
by LILCO. however, indexed each of the documents received from the County by
date, and a document search revealed only 161 pages produced from the 762 in
the current EOP. This evidence shows, according to LILCO, that important parts
of the EOP were not produced in discovery during 1982-83. including the basic
plan prepared by the State of New York and a number of significant annexes. See
LILCO Supplement at 10.13. LILCO concedes that its employee Kelly, a former
director of Suffolk County's Department of Emergency Preparedness, received
a copy of some part of the EOP in 1985-86 period, but contends that there is no
firm evidence of who requested the document, what it was for, or what was in it.
A search of Shoreham files and interviews with LILCO personnel disclosed no
knowledge or existence of either a request by Kelly's superiors for the document
or the plan itself, and Kelly, himself, did not recall specifically who asked him
for, or received. the planning formation, and indicated the document was a lot
smaller in size than the existing EOP. See LILCO Supplement at 28-33 and
WeismanUe Affidavit, July 18. 1988.
The Staff's position is that attachments or annexes to the EOP were not
produced in discovery in 1982-83, although LILCO had the basic County
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emergency plan, dated January I, 1981, and probably' worked with the plan in
drafting the Shoreham Emergency Plan in 1982. See Staff Comments at 12-13.
The Board finds that a number of existing sections of the EOP were not
produced prior to 1988. These include a 1979 Basic Plan, an updated 1985
Annex to the EOP on lines of succession to command, a 1983 Communication
and Warning System, a 1985 Health Services responsibility document, and
generally undated sections on public information, public works responsibilities,
rescue services, resources, schools, and social services. See Lll..CO Supplement,
Attach. 5, and Lll..CO Discovery Exh. 10. Importantly, they also include a
radiological protection annex. See Annex K. LILCO Discovery Exh. 25.
There is no evidence that Intervenors produced this material either in the
1982-83 time period or any time prior to 1988. Statements from those responsible for having documents produced by Suffolk County expressed a belief that the EOP was submitted but actual knowledge of what was transmitted is missing. See n. 21,451 (Bilello); n. 21,472; n. 21,841-44 (p. Jones);
n. 21,320 (R. Jones); n. 21,892 (Regan). And apparently no lists of the documents transferred is available. See n. 21,846-47 (p. Jones). The files developed
by Intervenors' counsel during this period, which would contain the documents
produced, were subsequently transferred to Suffolk County and have not been
located to date. n. 21,849-50 (Letsche). On the other side of the document
production issue is the evidence of a detailed index of documents received and
maintained by LILCO. See LILCO Supplement at 29-30 and Attach. S. And
there is testimony by the County's employees that the emergency plan later produced was basically the same as the one existing in 1982-83. See n. 21,384-90
(R. Jones); n. 21,901-03 (Regan).
The Board is unable to determine the causes for the plan's nonproduction.
Intervenors' counsel have conceded that the EOP would have been produced if
it had come to their attention, if, in fact, it was not produced. See
20,816,
20,870 (Lanpher). The information contained therein was relevant to the
issues being contested., and responsibility for the documents' nonproduction and
subsequent failure to amend prior responses has to rest at State and County
doorsteps. The lack of some notation in the County's files recording the EOP's
transmittal, missing counsel's files that would have accounted for the EOP's
production or nonproduction, and a complete index of Lll..CO's files maintained
in the normal course of business are circumstances that dictate the conclusion
that the EOP was not produced as counsel concedes it should have been.

n.

Were Other Emergency-Related Documents Not Produced?
Lll.CO lists a number of documents, including other County emergency plans
and a Resources Manual for EBS procedures in Suffolk County, which it alleges
were only delivered late in the proceeding. See Lll..CO Supplement at 11-13, 22-
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23, and Attach. 3. The State, LILCO contends, railed to produce or authenticate
the core State radiological plan and the SEMO guidance document See Lll.CO
Reply at 23-24.
The Stafr alleges that, in addition to being slow to authenticate the New
York State Radiological Emergency Plan and the State Disaster Preparedness
Plan, the State did not produce, until very late, the Suffolk County Emergency
Preparedness Directory. 'fr. 21,160-61 (Zahnleuter). Lll.CO obtained independently a document labeled New York State Local Government Plan Guidance
for Radiological Ingestion Exposure Pathway, August 27, i987, Lll.CO Discovery Exh. 5, 'fr. 21,026-31; New York State Health Department's Radiological
Procedure, 'fr. 21,063, et seq.; Lll.CO Exh. 7 and the Brookhaven National
Laboratory Emergency Response Plan. See Staff Comments at 10-11. The
Intervenors contend that all documents were produced in compliance with document requests and Board Orders. See Governments' Reply at 40-48.
The Board finds that, although a conclusive decision cannot be rendered, the
record demonstrates that the emergency-related documents not timely produced,
other than the EOP, were, in fact, documents relevant to the litigation.

Was Nonproduction of Emergency-Related Documents Prejudicial?
The Applicant contends that harm to its position has occurred and that timely
disclosure of documents would have conserved "years of expense in terms of
time and energy incurred by it and other regulatory agencies." The knowledge
concerning resources available to respond to an emergency at Shoreham, if
known earlier, according to Lll.CO, might well have concluded the proceeding
favorably to Lll.CO and eliminated the political and financial controversy that
has imperiled both the Shoreham project and Lll.CO's corporate existence.
See Lll.CO Supplement at 51-52 and Reply Brief at 12-13. See also Lll.CO
Response at 17, June 1, 1988, ff. 'fr. 20,832.
In addition to their arguments concerning the production of the EOP, which
we have rejected, Intervenors argue that Lll.CO produced no evidence to
establish any resultant prejudice even assuming some inadvertent nonproduction.
See Intervenors' Supplement at 7, 25-26. The Staff asserts that the evidence,
although showing a "spotty or piecemeal" discovery compliance record, did not
establish a willful concealment of the EOP by either the County or the State.
See Staff Comments at 5, 10. However, in their view, the failure of Intervenors
to produce all the attachments and annexes to the plan and to deny the existence
of any plan that could be applied to Shoreham hindered Lll.CO's efforts to
fully determine the nature of State and County resources for their best-efforts
responses. See Stafr Comments at 12-13. See also 'fr. 20,826 (Reis).
We conclude that great prejudice unquestionably resulted from the failure to
produce the EOP in a timely manner. The question of available County plans
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to accommodate emergencies, even nonnuclear in nature, has been involved in
the Board's consideration of the adequacy of emergency planning for Shoreham
since 1982. See Prehearing Conference Order, July 27, 1982, at 23-24 (unpublished). The production of plans concerning nonnuclear emergencies was
requested again in 1983 and 1988 and inquiries as to the existence of State and
County plans that would aid in coming to grips with an accident at Shoreham
have been a central thrust since the Commission remand in CLI-86-13, supra,
24 NRC at 31.
The Licensing Board, in denying LILCO's first, second, and third motions
for summary disposition of the realism issue, highlighted an intent in having
developed the responses Intervenors would make if called on during an emergency at Shoreham. LBP-85-12, supra, 21 NRC at 912; LBP-87-26, supra, 26
NRC at 216. See also LBP-88-9, supra, 27 NRC at 367-68. The ability of the
State and County to provide emergency resources for any potential accident at
the Shoreham facility was an issue entitled to be pursued by LILCO and the
Staff before the first motion for summary disposition was filed and evidence on
emergency resources was required to be furnished by Intervenors. The harm
from nonproduction of Intervenors' emergency plans extends beyond prejudice
to LILCO as it affects the NRC adjudicatory process itself.
In 1984, LILCO, with knowledge of the EOP, could have formulated its
first summary disposition motion on realism with more certitude of State and
County emergency responses; and with additional certitude improve its prospects
for having its motion granted. Instead, the Board denied LILCO's motion on
grounds that: "Any proposal which introduces the highly undesirable element
of uncertainty as to how the various entities will react, is inadequate." LBP-8512, supra, 21 NRC at 912. Intervenors have acknowledged that Governments'
emergency planning information was requested by LILCO and that it ·should
have been produced in the 1982-83 time frame. The Commission subsequently
reiterated that the actions Intervenors would take in an emergency was a
central issue in the case. Supra. LILCO's second and third motions for
summary disposition were predicated on the Commission's order or the revision
to 10 C.F.R. § 50.47(c)(1) that followed, but were rejected by the Board for
substantially the same reasons as the first No evidence was placed before
the Board that would show what the Governments' response would be in
an emergency. That LILCO consistently attempted to have those resources
disclosed even to the present is apparent from reviewing its deposition efforts.
It is equally apparent that Intervenors have resisted disclosure of that critical
information. See Depositions of Czech, Papile, and Baranski at 85-133 (Apr. 29,
1988); Axelrod Deposition at 65-107 (May 2, 1988); Halpin Deposition at 3138,56-78.
The Board concludes that LILCO's first, second, and third motions for
summary disposition on the realism issues were decided on the basis of an
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unnecessarily incomplete record. Intervenors had both the capability and the
duty to supply relevant information and to amend their responses on their own
nonnuclear emergency planning but did not do so. 10 C.F.R. § 2.740(e)(2). It
is immaterial to the issue of sanctions, and fruitless to now consider, whether
those decisions would have been different if we had had complete information
on County and State emergency planning before us. Essentially, we are
concerned that the process that took place reflects adversely on the integrity
of the adjudicatory process itself when it is revealed after a decision is rendered
that important issues might have been decided differently had the Board been
in complete possession of available relevant facts. Here, three motions in
succession were so decided. This is a matter of extreme gravity. Disrespect
for the adjudicatory process cannot be permitted; dismissal of the affected
contentions alone is not an adequate remedy when the adjudicatory process
itself is tainted by the actions or omissions of a party.
The Board rejects Intervenors' defense that Lll.CO was merely dilatory in
not using information available to it or that the County and State capabilities
were irrelevant to the resolution of issues. It calls for an unacceptable stretch
of our imagination that existing organized emergency resources and personnel
could be utilized for every crisis within Suffolk County except one involving a
nuclear radiation emergency at the Shoreham facility. Neither can we accept that
competent counsel on either side would fail somehow to recognize the likely
importance of a County emergency plan in resolving the realism issue. We
conclude that Lll.CO would have unquestionably used the EOP to support its
motions for summary disposition if the plan was in its possession.
A knowledge of County and State resources and emergency responsibilities
not only would have assisted Lll.CO in developing its utility plan, but it
is an essential ingredient in the Commission's review of that plan. The
failure to timely produce the EOP was prejudicial to LILCO even to the
point of threatening its corporate existence. It was equally prejudicial to the
public interest in baving an informed decision by the government entity with
responsibility to pass on the adequacy of that plan.

J. Conclusions
After review of the entire record on the sanction issues, the Board reaches
the following conclusions:
1. Intervenors unjustifiably obstructed discovery on the realism issues
in April and May 1988 by presenting nonresponsive witnesses for
deposition, by obstructing Lll.CO's questioning of witnesses in depositions. by not providing substantive answers to Interrogatories. and
by a consistent refusal to provide information on the means by which
Intervenors would respond to a radiological emergency at Shoreham.
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2. Intervenors' notice to the Board of June 9, 1988, that neither discovery
nor the proceeding itself could go forward because of erroneous prior
Board orders constitutes a willful defiance of the Board's authority
to rule on issues and to conduct a fair and orderly proceeding. 10
C.P.R. § 2.718. The Board believes this action by Intervenors. in
itself. warrants imposition of the ultimate sanction.
3. An integrated County emergency response plan. not disclosed until
May 1988, could have been produced in substantially its present
form as early as 1982. Intervenors failed an obligation to produce
the integrated EOP when requested and to amend their responses
thereafter. 10 C.F.R. § 2.740.
4. Prejudice from nonproduction of the EOP was substantial to LILCO.
LILCO's corporate existence was placed in jeopardy by adverse
rulings OQ summary dispOSition motions that were not based on a
complete record and expenditure of resources in time and money
were probably unnecessarily wasted.
S. Intervenors' omission in not producing the EOP earlier tends to reflect
adversely on the integrity of the adjudicatory process itself because
important decisions were made on the basis of an incomplete record.
The actions, omissions, and consequences recited herein deserve sanctions
from the Board. Considered separately, some would warrant only dismissal of
Intervenors' contentions or the rendering of a decision' on the merits in LILCO's
favor. Collectively, however, our findings reveal a sustained and willful strategy
of disobedience and disrespect for the Commission's adjudicatory processes.
The total behavior seriously impacted a timely and fair resolution of the
realism contentions and other emergency planning issues. Previous sanctions
for disobedience did not curb the present harm and it is not mitigating, in our
judgment. that Intervenors have litigated most of the other contentions in this
case with due regard for discovery rules and the Board's authority to regulate
the proceedings. The strategy of noncooperation and obstruction was deeply
entwined with legitimate practice. Intervenors created the situation that gave
rise to the realism contentions, which were sufficient in themselves to block
issuance of an operating license if there were further rulings adverse to LILCO.
Fair practice in their resolution was of extraordinary importance in the case.
Thus disobedience and disrespect for the Commission's processes, although
narrowly and selectively applied, had an important prejudicial impact on factual
inquiry concerning the adequacy of LILCO's emergency plan.
The Board concludes that Intervenors' actions were willful. taken in bad
faith, and were prejudicial to LILCO and the integrity of the Commission's
adjudicatory process. The sanction of dismissal as parties to the proceeding is
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the only appropriate penalty. The State of New York, the County of Suffolk,
and the Town of Southampton are hereby dismissed from this proceeding."
Although the sanction here decreed. resolves the realism issues, neither time
nor authority limitations permit the Board to address the issue of whether the
nonproduction of the Suffolk County EOP was a willful obstruction of the
Commission's discovery process. We believe it would be in the best interests
of the parties and the Commission to refer this question to NRC's Office of
Investigations for further review.
K.

Review

or Applicant's Prima Facie Case

The sanction of dismissal of the parties, terminating the controversy on the
realism issues, does not provide for an adjudicatory resolution of the central issue
of this proceeding - that being whether an emergency plan for the Shoreham
facility is viable in Suffolk County. Most of the contentions involved in that issue
have been previously litigated in LILCO's favor, supra. The Board believes
that circumstances of this dispute require us to set forth here, even though it is
dicta in our Decision, what would have otherwise constituted a resolution of the
realism contentions on the merits. The circumstances that would have led to an
adjudication of the realism contentions to Applicant's benefit, are the following:
1. The Commission directed the Licensing Board in CLI-86-13 to obtain
additional information about shortcomings in LILCO's emergency
plan.
2. The Commission is legally obligated to consider the adequacy of
a utility plan in cases where state and/or local governments do not
participate in emergency planning.
3. Neither New York State nor Suffolk County has presented testimony
chalienging the merits of LILCO's testimony.
4. The prolonged public controversy in the emergency planning litigation
calls for a determination on whether an adequate emergency plan can
be implemented for Suffolk County.
S. The Applicant's prima/aeie case, except for interface procedures, is
based on the existing record.
6. LILCO's facts concerning coopemtive interface activities with State
and County officials would have been taken to be established as a
result of Intervenors' refusal to permit discovery.
7. The questions mised by the Commission's remand concerning possible time delays in LILCO's emergency responses have been answered
satisfactorily in Applicant's prima /aeie case.
39 In regard 10 any challenges 10 an exercise recently held on the Applicant'. cznergency

can petition the Commission for • hearing on any alleged deficiencies.
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plan, an interested penon

The realism issues that were pending before the Board and requiring resolution question whether certain of the Utility's emergency plan provisions satisfy
regulatory requirements.
Conlenlioll 1

Whether LILCO'. emergency plan IUld the best efforts response of the SLate IUld County
governments will .atisfy regulatory requil'Clllenu concerning directing trsffic.
Conlenlioll 2

Whether LILCQ'. emergency pllUl the best efforts response of the SLate IUld County
governmenu will .atisfy regulatory requil'Clllents concerning bloclc.ing roadways, sening up
barrien in roadways, IUld channeling traffic.
Conlenlioll 4

Whether LILCO'. emergency plan IUld the best efforts response of the SLate IUld County
governments will .atisfy regulatory requil'Clllenu concerning l'CIlloving obstructions from
public roadways, concluding the towing of private vehicles.
Conlenlioll 5

Whether LILCO'. emergency plan IUld the best efforts response of the SLate IUld County
governmenu will satisfy regulatory requiremenu concerning activating sirens IUld directing
the broadcast IUld contenU of emergency broadcast system messages to the public.
Conlenlioll 6

Whether LILCO'. emergency plan the best efforts response of the SLate IUld County
governments will satisfy regulatory requil'Clllenu concerning making decisions IUld official
recommendations to the public as to the appropriate actioos necessary to protect the public
health IUld .afety, concluding deciding upoo protective actioos which will be communicated
to the public.
COnlenlioll 7

Whether LILCO'. emergency plan IUld the best efforts response of the SLate and County
governments will satilfy regulatory requirements cooceming protective ac:tioos for the
ingestion exposure pathway.
Conlenlioll 8

Whether LILCO'. emergency plan and the best efforts response of the SLate and County
governmenu will satisfy regulatory requil'Clllents concerning recovery and reentry.
ConieniiolllO

Whether LILCQ'S emergency plan IUld the best efforts response of the SLate and County
governments will satisfy regulatory requirements coocerning access control at the EPZ
perimeter.

The Applicant'S proposed prima facie case was allegedly based mainly on
matters previously adjudicated or admitted and prior Board rulings. Those parts
of the record were cited in advance of a hearing scheduling. See LILCO's
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Designation of Record and Prima Facie Case on the Legal Authority Issues
(Contentions 1-2,4-8 and 10), April 1, 1988.
We advised the parties in the Board's May 26 bench ruling that crossexamination on the realism contentions would be permitted on the interface or
best-efforts activities set forth in LILCO's emergency plan and also on questions
raised by the Licensing Board and the Commission.40 However, in maintaining
the Commission directive to use the existing evidentiary record to the maximum
extent possible, no cross-examination would have been permitted on matters
previously litigated or resolved by the Board. In light of the refusal of the
Board-ordered discovery, Intervenors would have waived any rights it had to
cross-examination.
Contentions 1 and 2 are both concerned with the efficacy of the movement of
traffic, in the event an evacuation is called for, within the emergency planning
zone of the Shoreham facility.
LILCO's plan for controlling traffic in an emergency was previously litigated,
and the Board's decision affirming that the plan meets NRC adequacy standards
is found in the Board's Partial Initial Decision (PID), LBP-85-12, supra, 21
NRC at 697-98, 723-25, 734-38, 781-809. The plan covers an analysis of
the traffic network, a traffic control plan, and estimated evacuation times. It
provides for the timely establishment and training of LERO traffic and route
coordinators, adequate numbers of traffic guides, a communication network,
and key designated traffic control posts where traffic flow will be facilitated or
discouraged.
The Applicant has put forth in its prima facie case and prefiled testimony,
the elements of State and County support expected to be forthcoming as part
of a best-efforts governmental response under 10 C.F.R. § 50.47(c)(1). These
activities contemplate the dispatch of adequate County police to traffic control
points from Police Headquarters, a transfer of traffic control by LERO guides to
the police and provjding police officers with prepared copies of uncomplicated
traffic movements for particular controlled intersections. The testimony indicates
that police could be mobilized by Suffolk County as quickly as LERO traffic
guides, but failing this, LILCO guides could be given permission to direct
traffic until police arrived at the scene. Inasmuch as LILCO possesses the only
evacuation time estimates for the County's EPZ, it is assumed by the Applicant
that the best efforts of the County Executive will be to utilize LERO's controlled
evacuation on which the estimates were based. Both the County Executive and
the Police Commission are to be communicated with directly by appropriate
LERO officials and requested to go to LERO's emergency operations center
(EOC). The Police Commission could dispatch police from the EOC if he

40 S•• LBP-87-26.IU{JrG. 26 NRC It 224. and W-86-13. IIIpNJ. 24 NRC II 31.
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chose not to work with the LERO Traffic Control Point Coordinator at Police
headquarters. The testimony reflects that, since police can be assembled in
a prompt sequence, no delay should occur due to the County's "best-efforts"
response. See Prefiled Testimony - Crocker, Lieberman, Weismantle, at 2836. There are additional facts admitted by the Board in the record (LBP-87-26,
supra, 26 NRC at 225) which testify to the ability of Suffolk County's Police
to manage and control traffic activities. See Admitted Facts I, 3, 4, 5, 53, 59,
60, submitted in Lll..CO's Second Renewed Motion for Summary Disposition
(March 20, 1987). The Applicant also cites testimony in the record that provides
additional support of police capability to respond to emergencies. See Roberts et
al., ff. Tr. 2260, at 2-4, 35-36, 34-44,48, 52-53; Regensberg et al., ff. Tr. 4442 at
18; Tr. 1237-38, 1262-63. Tr. 1268 (Dilworth); Tr. 2319-21 (Roberts, McGuire);
Cosgrove et al., ff. Tr. 13,083, at 19-23, 55, 63, 76-77 n.6; Tr. 13,091, 13,11216, 13,208-09 (Cosgrove, Fakler) and Lieberman affidavit, LILCO Motion for
Summary Disposition of Contentions I, 2 and 9 - Immateriality (December
14, 1987). LILCO's emergency plan for traffic evacuation and control are found
in its implementing procedures (OPIPs) at OPIP 3.1.1, Attach. 10, at 3-5; OPIP
3.6.1, 3.6.3, and Plan, Appendix A.
In response to a question raised by the Commission in its remand of the realism issues, concerning time delays, CLI-86-13, supra, 24 NRC at 31, tILCO's
prefiled testimony reflects that neither a controlled nor uncontrolled evacuation
at Shoreham would likely influence protective action recommendations since
such decisions are made on the basis of plant conditions. Information submitted by LILCO's traffic expert Lieberman and found in OPIP 3.6.1, Attach. 2,
indicates a difference of only 35 minutes in normal weather or 55 in adverse
weather between a controlled or uncontrolled evacuation, a delay that, according
to the prefiled testimony, would not seriously impact an evacuation. See Prefiled Testimony at 40-48. LILCO cites supporting data from NUREG/CR-1856
which demonstrates a listing of twelve nuclear facilities with time estimates
longer than evacuation times during Shoreham's uncontrolled adverse weather
conditions and also where estimates of only a 50% compliance with summer
uncontrolled times at Shoreham are calculated. See Prefiled Testimony at 42-43.
The Board concludes that the Applicant's traffic control plan with the
best-efforts responses of New York State and Suffolk County is adequate to
meet NRC's regulatory standards and evacuation criteria found in 10 C.F.R.
§ SO.47(bXI0); 10 C.F.R. Part 50, Appendix E; NUREG-06S4, Appendix 4;
and 10 C.F.R. § 50.47(c)(I)(iii).
Contention 4 involves the removal of road obstructions during an evacuation
emergency.
Lll..CO plans to have at least twelve road crews and vehicles available
for assignment to remove road obstructions in an emergency. There are also
additional vehicles, owned by the Applicant, available. The plans to handle this
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activity have been found adequate by the Board. PID, LBP-85-12, supra, 21
NRC at 711, 809-12, and are referenced in OPIP 3.1.1, Attach. 10, at 3. See
also OPIP 3.6.3. Also see Cordaro et al.• ff. Tr. 6685, 6726, 6734-35; Baldwin
et al., ff. Tr. 12,174, at 63; Tr. 12,802-03 (Baldwin).
The best-efforts response proposed by LILCO assumes that the State and
Suffolk County would either grant permission to !.ERO road crews to remove
road obstacles, would operate under their direction, or the State or County
would remove the obstacles with their own available road crews and equipment,
with private commercial towing services that are under contract. No delay in
removing obstacles is foreseen in the eventuality of an emergency since the
use of additional resources on the part of the State or County would accelerate
carrying out the activities. See Prefiled Testimony at SO-51. The ability of
Suffolk County to respond to remove road obstacles has been testified to by
County police officials. See Roberts et al., ff. Tr. 2260, at 55, 57-59, and
Attach.8.
The Board concludes that Lll.CO's plan for removing road obstacles with
the best-efforts responses of New York State and Suffolk County governments
is adequate to meet NRC regulatory standards and criteria as found in 10
C.P.R. § 50.47(b)(10); Part SO, Appendix E; NUREG-0654 §I.I0.k; and 10
C.P.R. § 50.47(c)(l)(iii).
Contention 5 concerns the activation of sirens and directing emergency
broadcast system messages.
The issues raised by this contention concern questions on whether, when. and
by whom sirens will be activated, and messages communicated in an emergency
and whether any delay is inherent in the best-efforts response by State and
County officials. The essential adequacy of Lll.CO's early warning system
and the emergency broadcast system (EBS) has been previously accepted by
the Board. PID, LBP-85-12, supra, 21 NRC at 698, 756-63, and Admitted
Facts 6, 7, 14-28, 30-33. The plan provides procedures for communicating with
responsible County and State officials (County Executive and State Chairman of
the Disaster Preparedness Commission) and the method for activating the EBS.
Lll.CO Plan, § 3.3, OPIP 3.1.1, Attach. 10; OPIPs 3.3.4, 3.8.2; and OPIP 5.4.1,
Attach. 10.
Issues concerning the coverage of the !.ERO EBS are resolved elsewhere
in this Decision. Both LILCO's prima facie case and its prefiled testimony at
54-56 reflect that with a best-efforts response no delay will develop beyond the
IS-minute notification periods authorized by the regulation. Even though Phase
I onsite contentions have previously been resolved in'LILCO's favor, affidavits
submitted by Applicant in support of a 1987 LILCO Summary Disposition
Motion reveal that the Applicant'S onsite notification system has been tested
satisfactorily under certain actual emergency conditions. See Mfidavits of
Crocker and Devlin, Lll.CO Summary Disposition on Realism Contentions,
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December 19S7. Also see PID, LBP-S5-12, supra, 21 NRC at 69S, 70S-09.
Under the best-efforts response, Lll.CO's plan calls for decisions to be made
with the participation of State and/or County representatives, an EBS message
for the plan prepared with concurrence of the County and/or State, and the
message to be read over the phone to WCBS and broadcast at the same time.
See Prefiled Testimony at 54-5S.
The Board concludes that Lll.CO's plan for activating sirens and directing
emergency broadcast messages with the best-efforts responses of New York
State and Suffolk County is adequate to meet NRC's regulatory standards and
criteria as found in 10 C.P.R. § 50.47(b)(5); Part 50, Appendix E, § IY.D.3;
NUREG-0654, Supp. I, Criteria E.5, E.6; and 10 C.P.R. § 50.47(c)(I)(iii).
Contention 6 involves protective action decisions and recommendations.
Most of the issues involved in the LERO plan concerning protective action
recommendations have been previously resolved in LlLCO's favor by the Board.
PID, LBP-S5-12, supra, 21 NRC at 677,693-94, 770-S1; Admitted Facts S, 1013, 34-39, 44-52.
The sections of Lll..CO's emergency plan applicable are Plan § 3.6, OPIP
3.6.1, and OPIP 3.1.1, Attach. 10. These provisions set forth the method and
standards for making protective action recommendations (PARs) and provide for
the Director of Local Response, in coordination with State and County officials
after input from Lll..CO, NRC, FEMA, and DOE representatives, to make the
final decisions on protective actions to be implemented. PARs should be made
on the basis of plant conditions, and New York State and Suffolk County both
have people capable of making protective action decisions. See Lll..CO Prefiled
Testimony at 59-62.
Lll..CO's prima facie case and prefiled testimony evidences that the Department of Energy RAP team will monitor data and consult with Lll.CO and State
and local governments on appropriate protective action recommendations. The
protective action guidelines (PAGs) in LERO's plan are the same as in the New
York State plan, the sheltering and evacuation options in LERO's plan conform
to the State plan, and the State has personnel qualified to make decisions based
on dose projections and other data. Since the primary responsibility for accident
assessment to be able to make timely protective response recommendations to
State and County officials resides with the facility operator, it is highly unlikely,
in a fast-moving accident, that a best-efforts response can do other than call
for following the operator's recommendations. Consequently, this event should
cause no time delay. Even in a gradually escalating accident, no appreciable
delay will occur since discussions between LERO, State and County, and other
government officials such as the DOE can take place or are likely to take place
at LERO's EOC. See Lll..CO Prima Facie Case at 34-36.
.
The Board concludes that Lll.CO's plan for making protective action decisions and recommendations with the proposed best-efforts responses from New
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York State and Suffolk County is adequate to meet NRC's regulatory standards and criteria found in 10 C.P.R. § 50.47(b)(10); Part 50, Appendix E; and
NUREG-0654, Supp., Criteria 1.9 and 1.10; and 10 C.P.R. § 50.47(c)(I)(iii).
Contention 7 concerns decisions and recommendations on protective actions
for the ingestion exposure pathway.
LILCO's plan for managing, monitoring, issuing warnings, notification of
food procedures, and the purchase of contaminated foods was accepted by the
Board as adequate in meeting NRC standards. PID, LBP-85-12, supra, 21 NRC
at 875-78. LILCO's procedures for the ingestion exposure pathway is found
in OPIP 3.6.6 which contains lists of food procedures, food provisions, and
milk dealers for Shoreham's 50-mile EPZ. LILCO can also expect assistance
from a number of federal agencies through the Federal Radiological Emergency
Preparedness Plan (50 Fed. Reg. 46,542-51 (Nov. 8, 1985». Additiona1ly, LERO
can expect help from the State which has similar procedures in its Radiological
Emergency Preparedness Plan. The record shows that New York State is
responsible for ingestion pathway response at all other nuclear plants in the State,
and most of Shoreham's 50-mile emergency planning zone (EPZ) is already
included within the EPZs of three other nuclear power plants. See LILCO Prima
Facie Case; Prefiled Testimony at 64-65 and Attach. T. LILCO's emergency plan
procedures require that permission by LERO's Director of Local Response be
obtained from Suffolk County's Executive. Prior to making recommendations
to the public on the ingestion exposure pathway, New York's Director of Health
also needs to be contacted. Under the LILCO plan, the New York State plan and
every other radiological response plan in New York State, a Recovery Action
Committee with representatives from State, County, federal government, and
the Utility is activated to make decisions for the public. These decisions will
be based on monitoring sampling information collected by LILCO, DOE, State,
and County teams. The best-efforts response from both State and County call
for their cooperation in this necessary activity. See Prefiled Testimony at 6467. Also see Admitted Facts 37,40,45,46,47, REPG Affidavit, February 10,
1988. The following provisions of Revision 9 to LILCO'S emergency plans are
relevant to this issue: Plan §§ 3.6-1 to 3.6-3, 3.6-7a to 3.6-830 Figure 3.6.1,
Table 3.6.4; OPIP 3.1.1 Attach. 10; OPIP 3.6.6. No time delay is expected
in making protective action decisions under these procedures. See Prefiled
Testimony at 67.
The Board concludes that LILCO's plan for protective action decisions
and recommendations for the ingestion exposure pathway with the best-efforts
responses from New York State and Suffolk County is adequate to meet the
regulatory standards and criteria of 10 C.F.R. § 50.47(b)(10); Part 50, Appendix
E; NUREG-0654, Supp. I, Criterion 1.11; and 10 C.F.R. §50.47(c)(I)(iii).
Contention 8 concerns decisions and recommendations on recovery and

reentry.
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The activities involved in recovery and reentry are matters to be decided
by the Recovery Action Committee and are descnoed in OPIP 3.10.1. This
committee. with representatives from the Utility, State, County and the federal
government, is similar to that used in the New York State plan and all other
nuclear emergency plans in the State. The Board previously resolved the
recovery and reentry issues in LILCO's favor in concluding that the proposed
criteria and plans for estimating population doses were adequate. PID, LBP-8512, supra, 21 NRC at 878-82.
The plan calls for the Director of Local Response to obtain the County
Executive's permission prior to making recommendations on recovery and
reentry to the public. A best-efforts response calls for State and local officials
to cooperate on decisions required to be made. No delay is expected in making
decisions and recommendations on recovery and reentry matters. LILCO uses
the same radiological criteria as the State for reentry and has a detailed procedure
for calculating total population doses, and there are many available agencies at
the federal, State, and local level to assist in recovery and reentry activities.
See Prefiled Testimony at 67-70 and Prima Facie Case at 44-48. Also see Plan
§§3.10-1 to 3.10-2,3.11-1 to 3.11-2; OPIP 3.1.1, Attach. 10; and OPIP 3.10.1.
The Board concludes that LILCO's emergency plan for making decisions
and recommendations on recovery and reentry with the best-efforts responses
of New York State and Suffolk County governments is adequate 'to meet NRC
regulatory standards and criteria as found in 10 C.F.R. § 50.47(b)(13); Part
50, Appendix E; and NUREG-0654, Supp. I, Criteria M.l, M.3-4; and 10
C.F.R. § 50.47(cXl)(iii).
Contention 10 is concerned with establishing and maintaining perimeter
access control.
LILCO's plan to assign traffic guides to all major entrances to the EPZ to
discourage entry was considered adequate to meet NRC regulatory standards by
the Board PIO, LBP-85-12, supra, 21 NRC at 703,804-05. Additional points
could be manned by County police, and the publication of clear information
on contaminated areas will discourage people from entering. County police can
also be utilized under a best-efforts response to continue access control, and no
delay is anticipated, with adequate resources available to monitor access control.
See also LILCO Prima Facie Case at 48-54 and Prefiled Testimony at 70-72.
Also see Admitted Facts I, 3,4,5,53,59,60; and Plan §§ 1.4, 2.1, 2.2, Figure
2.1.2; and OPIP 3.1.1, Attach. 10.
The Board concludes that LILCO's emergency plan for perimeter access
control with the best-efforts responses by New York State and Suffolk County
governments is adequate to meet NRC's regulatory standards and criteria of 10
C.F.R. § SO.47(b)(10); Part 50, Appendix E; NUREG-0654, Supp. I, Criteria
J.IO.j, and A.2.a; and 10 C.F.R. § 50.47(c)(I)(iii).
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The Board finds that Lll..CO·s emergency plan provides adequate protective
measures that can and will be taken in the event of an emergency and that any
deficiencies in the plans resulting from New Yorlc State and Suffolk County
lack of participation therein are not significant The Board finds that the
Utility's emergency plan supplemented by the best-efforts responses of the State
and County provide reasonable assurance that public health and safety is not
endangered by the operation of the Shoreham facility. The Board finds that the
Applicant's emergency plan provisions for Contentions 1. 2, 4. 5. 6. 7. 8, and
10 are adequate in meeting the NRC's regulatory requirements, standards, and
criteria as found in 10 C.F.R. §§ 50.47(b) and 50.47(c)(I)(iii); Part 50, Appendix
E; NUREG-0654 and Suppl. 1:41

L.

Conclusions of Law

Based upon review of the entire record in this proceeding, the Board
concludes that
.
1. As to the Applicant'S motion for summary disposition of the emergency
broadcast system issues, there are no genuine issues to be heard on matters in
dispute and the motion is therefore granted.
2. As to Applicant's plan to supply school bus drivers in the event of
an evacuation, the proposed protective responses are adequate to comply with
NRC's regulatory standards and criteria.
3. As to Applicant'S plan for the evacuation of three hospitals during an
emergency, the evacuation time estimates in the proposed protective response
comply with NRC's regulatory standards and criteria.
4. On the Realism Contentions I, 2, 4, 5, 6, 7, 8, 10, Intervenors are
found to be in default of Board orders on discovery and are dismissed from the
proceeding. The realism contentions are, therefore, no longer "in controversy"
between the parties.
5. Based on the findings of fact in this Decision, and having resolved
all matters in controversy, the Board concludes that. pursuant to 10 C.F.R.
§§2.760(a) and 50.57, the Director of Office of Nuclear Reactor Regulation is
authorized to issue to the Applicant. upon making any requisite findings with
respect to matters not embraced in the initial decisions, a license authOrizing the
operation of the Shoreham facility.

41 The Applicant aho IOUght resolution In ill favor of Contentions 1 and 2 bued on the ao-ealled immateriality
argument. Our resolution here of the cnti!e ret of rcalicn contentions makes it unnccessuy to render • lCpanlC
focused decision based on the immateriality argument.
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M.

Order

WHEREFURE, IT IS ORDERED, as permitted by 10 C.F.R. §§ 2.760(a) and
50.57, that the Director ofth,e Office of Nuclear Reactor Regulation is authorized
to issue to the Applicant, upon making requisite findings with respect to matters
not embraced in this Concluding Initial Decision, the licenses authorizing
operation of the Shoreham Nuclear Power Station, Unit 1.
Pursuant to § 2.760(a), this Concluding Initial Decision will constitute the
final decision of the Commission forty-five (45) days from the date of issuance,
unless an appeal is taken in accordance with 10 C.F.R. § 2.762 or the Commission directs otherwise.
Any party may take an appeal from this Decision by filing a Notice of Appeal
within ten (10) days after service of this Decision. Each appellant must file a
brief supporting its position on appeal within thirty (30) days after filing its
Notice of Appeal, (forty (40) days if the Staff is the appellant). Within thirty
(30) days after the period has expired for the filing and service of briefs of
all appellants (forty (40) days in the case of the Staf!), a party, who is not an
appellant, may file a brief in support of or in opposition to any appeal.

THE ATOMIC SAFETY AND
LICENSING BOARD
James P. Gleason, Chairman
ADMINISTRATIVE JUDGE
Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE
Mr. Frederick J. Shon
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 23d day of September 1988.

Judge Shon, Concurring in Part
and Dissenting in Part
I concur with my colleagues on the issues herein concerning bus driver
availability, hospital evacuation times, and the suitability of the EBS system.
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Further, I agree with the ultimate resolution of the revised "legal authority," or
''realism,'' issues, that is, I too would find for Lll.CO on these matters.
I part company with my colleagues, however, on two details along the path
by which they arrive at their conclusion on the legal authority issues. One of
these details is minor: I am uncomfortable with the order of priority in which
they have issued their "dismissal as a sanction" and "finding on the merits"
decisions. I would first issue a finding on the merits, but I would note that
these contentions could have been dismissed even if such a finding could not be
reached. The other matter is of considerably more weight: If any dismissal is
in order, I would dismiss the contentions but not the parties propounding them.

THE PRIORITY OF THE "SANCTION" AND ''MERITS'' DECISIONS
My colleagues say (supra at p. 357):
In this part of the Board's decision, we find the Intervenon in default, bring litigation
of the realism contentions to an end, dismiss Intervenors from the proceeding. and find that,
absent the sanction of dismissal, a decision on the merits of the issues would have been
rendered in Applicant's favor.

I believe that in matters fraught with considerations of public health and
safety we owe the public a clear decision on the merits, and we owe the public
that decision up front. In addition, where, as here, the Applicant has gone to
the very considerable trouble and expense of preparing a plan and litigating its
worth, we owe the Applicant a clear decision in its favor, also up front.
I would much prefer the following reasoning (which may, in fact, be the
equivalent of my colleagues', but, in my view, is more equitable, direct, and
unequivocal): I would find on the merits for the Applicant. The reasons for
this finding are, in the main, set forth contention by contention in my colleagues'
opinion (supra at p. 378 ff.). The findings for each.contention differ in detail,
but the fundamental reasoning is similar in each case; it is that LILCO set forth
in several motions for summary disposition facts that, prima facie, would have
dictated a finding in its favor, but for the complete blank in our knowledge
concerning the Governments' response. When the Governments produced
no direct evidence on how they would respond to an emergency and further
barred us from examining that response by subverting discovery, we could only
conclude that any facts they might reveal would buttress rather than controvert
LILCO's case. And indeed, when the Suffolk County EOP was finally revealed,
it showed that there were many resources and many responses available to the
Governments, a substantial portion of which might well have application in a
radiological emergency. Thus, in my view, LILCO's prima facie case, buttressed
by the Governments' recalcitrance and by the glimpse we obtained of what the
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Governments' capacities were. constituted overwhelming evidence that LILCO's
Emergency Plan, coupled with the "best-efforts" response mandated by the
Commission's recent rule, would satisfactorily comply with the Commission's
requirements for emergency planning. It is also clear to me that such a finding
by no means deprives the Governments of due process, for they were afforded
opportunity to provide evidence on their proposed actions in an emergency, and
they provided what was, in effect, a nullity. Nor would they engage in proper
discovery.
Having observed that, I would then proceed to note that, had we been unable
to make a decision on the merits, we could also have dismissed the contentions
as a sanction for the Governments' refusal to participate in discovery. We had,
in fact, warned the Governments of the possibility of just such an outcome
in our Orders of February 29 and April 8, 1988. Significantly, however, we
did not there suggest dismissal of the Governments as parties. Even in the
telephone conference of June 10, we mentioned only the options of dismissing
the contentions or ruling in LILCO's favor upon them (I'r. 20,862). The
possibility of dismissal as parties arose in the telephone conference of June
24. It was broached by LILCO and accepted as a possibility by the Board
(I'r. 20,920, 20,923). That was long after the Governments' obstructive action
took place.
THE SCOPE OF ANY SANCTION THAT MIGHT BE INCURRED

As I note above, I would find for LILCO on the merits. But I would also
express the belief that, were a finding on the merits beyond our grasp, a dismissal
of the contentions as a sanction would be appropriate. Note that I say "a
dismissal of the contentions," for I do not believe that a dismissal of the parties
is in order. Dismissal from the entire case goes so far beyond the four corners
of the Governments' obstructive behavior that I cannot consider it a properly
measured response.
While the Governments did indeed improperly resist discovery on the contentions at issue, they clearly did cooperate sufficiently to permit unequivocal
resolution of the other remanded matters dealt with in this Decision, and they
have, through the years, been sufficiently forthcoming to permit us to produce
decisions on a host of other issues. My colleagues grant that (supra at p. 376).
The ''realism" or "legal authority" issues represent a winnowing down to 8 of
approximately 100 contentions originally propounded.
It is the matter of dismissal of the Governments in such a way as to preclude
their participation on further issues that troubles me. I have been unable
to find any clear precedent on such a sanction. Indeed, in discussing the
constitutional limits on sanctions, Wright and Miller's Federal Practice and
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Procedwe suggests that the matter of scope may not have been dealt with in
the federal courts, saying:
Another aspect of !he constitutional problem doe:! not seem to have been discussed in
die federal casel dlough it has arisen occ:asiatally in state litigatiat. h is illustrated by a
state court case in which a newspaper reporter. sued for libel. willfully refused to answer
interrogatories asking die names of his informants. if any. for !he article he wrote. It was
held error to strike his answer and enter judgment against him for this failure. The court
held that defendant could properly be punished for contempt and dlat die court was free to
presume that die reporter had no infonnant or dlat die infonnant did not make die statement
in questiat but dlat he could not be denied his day in court on other issues in die case to
which die existence of an infonnant would have no relevance. To go beyond dlis. and bar die
party on issues unrelated to his failure to disclose. • • would seem to exceed constiwtional

limits.

(8 Wright and Miller, Federal Practice and Procedure: Civil. §2283 (1971),
at 763·64, citations omitted.)
The 1987 Pocket Part of this same work still finds no federal cases to cite in
the matter, although it does cite one contrary ruling in a state court. The state
cases, of course, are in no way binding upon us. But the concept seems to me
such a sound one on its face that I believe we would ignore it at our peril. It
is true that there may be situations where the reprehensible behavior of a party
is so egregious and the damage to an adversary's case so all·pervasive that the
sanction of complete dismissal may be justified. But in the case at bar LILCO
has suffered at most delay and inconvenience. l Indeed, Lll.CO won! The victor
can scarcely be deemed to have had his case destroyed.
I recognize that my colleagues believe that two of the Governments' actions
are so pervasive and so threaten the integrity of the judicial process that they
justify the Governments' ouster. The first of these is the curiously styled filing
of June 9: "Governments' Notice that the Board Has Precluded Continuation
of the CLI·86·13 Remand." In my colleagues' view that filing represented an
attempt on the part of the Intervenors to wrest control of the proceeding from
the Board, an attempt that strikes at the very heart of the entire adjudication.
Like my colleagues (supra at p. 360), I am not quite certain what the filing
was intended to accomplish. Certainly it was ill advised. If it was meant
to stop the proceeding, or even to slow it down, clearly it failed miserably.
1 It is unclear to me at Ihe mommt exactly bow much or m.co·. time and money have been wuted. No doubt
Ihe total WII.ubItunial. However. even had Ihe EOP been delivered and its lignificmce m:ognizcd II euly
u 1983. it might not have affected the clec:isian that 1IIb1CXj1lmlly denied lJLCO·. Iicc:nIe. That is becauae the
CommiSiion had not yet put itl imprimatur upon Ihe "rcaliIm" and "beIt-efl'orta" concepti. and we Ihezd'orc could
not make Usumptionl about Stlte and local reactiona. even Biven • knowledge or !heir mIOIln:CI. Oearly. had
Ihe EOP been rorlhcaning after Ihe Canmiuion lamed Cll·86-13. in July or 1986 (24 NRC 22).lJLCO might
wcIJ. have made good use or it in aupporting its auboequent motions ror aummaty disposition. But in any event Ihe
disclClllUre of Ihe EOP would have had litlle effect on !he need to litigate IIIcb matten u bus driver availability.
evacuation times. or a halt of other issuea. eilhcr originally or on remand.
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Indeed, after the lune 9 filing this case proceeded with an alacrity that it had
never shown before. Within days we decided the entire case and decided it
adversely to the Governments. I certainly cannot condone the filing; I, too,
found it objectionable. But its net effect may well have been salutary: It
brought matters to a head. My colleagues see bad faith in the filing; I see only
bad judgment.
The second matter my colleagues view as pervasive misbehavior is the
Governments' steadfast reluctance to disclose the EOP. The Governments, of
course, claim they disclosed much or most of it early on, but that can neither be
proved nor disproved. Certainly they did adopt a refractory position, claiming
that any plans that they had for emergencies were irrelevant to radiological
emergencies. That position was clearly untenable after the issuance of CLI86-13, and the Governments should have taken steps to recognize that fact and
supplement any earlier discovery by supplying the EOP. That, however, is at
most a failure to render proper discovery on the immediate issues at hand. Here
my colleagues see behavior that "taints" our earlier decisions, both the one
that formally denied the license and the earlier denials of summary disposition,
since those decisions were made without full disclosure. I feel, however, that
there is no certainty that those decisions would have been different, since
the Commission had then not yet enunciated its "realism" and "best-efforts"
doctrines.
Thus I am led to the conclusion that the appropriate sanction would be
dismissal of the contentions, if indeed dismissal were the only route to a decision.
But there is another troubling aspect to the dismissal of the Governments as
parties. We cannot ignore the fact that the parties we dismiss are governments.
Justice may wear a blindfold, but she cannot blink at the identity of the
Governments qua governments. Indeed, the Commission's own rules have
provided for special treatment of states for almost as long as there have
been Commission rules. 10 C.P.R. §2.71S(c). And in 1978 that special
treatment was expanded to include similar privileges for cities and counties.
43 Fed. Reg. 17,798.
Nor are these privileges inconsiderable ones. While § 2.71S(c) of the
regulations is itself styled ''Participation by a person not a party," it specifically
accords to state and local governments many of the prerogatives of a party,
even where the governments are not parties, as they are here. It asserts that
the presiding officer "will afford" such governments reasonable opportunity to
"participate and to introduce evidence, [and] interrogate witnesses," and such
participants may also file proposed findings and petition the Commission for
review. And, in fact, these privileges are sufficient to incur the corresponding
responsibilities of a party. Gulf States Utilities Co. (River Bend Station, Units
1 and 2), ALAB-444, 6 NRC 760 (1977).
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So I am led to the conclusion that. in general, the Commission would
not exclude state and local governments (and by parallel reasoning would
not eject them once they are in a case), even where the matters at issue
are not those in which such governments have special technical expertise.
A fortiori, then, it seems to me unwise to reject the present Governments'
participation in emergency planning, an area where the Commission's rules have
traditionally given great deference to local expertise, and where the Commission
has previously placed substantial reliance on state and local planning. Indeed,
the statement of consideration which accompanied the Commission's latest
revision of 10 C.F.R. § 50.47(c) is riddled with such statements as: "the
ideal situation [is] one in which there is a state or local plan that meets all
NRC standards"; "[c]learly it will be difficult for a utility to satisfy the NRC
of the adequacy of its plan in the absence of state and local participation";
and "[t]he NRC, in common with the Congress and FEMA, regards full state
and local participation to be necessary for optimal emergency planning." 52
Fed. Reg. 42,078, passim. Thus even in making the rule change that has
permitted us to find for LILCO, the Commission itself was careful to give
considerable deference to the role that state and local governments might play
in the matters at bar.
Taken all in all, the situation seems to me to preclude our barring the
Governments from participation in all aspects of this proceeding. Certainly
their recalcitrance, while possibly dilatory, did not extend to all phases of the
case. And the very special treabnent extended by the Commission to state and
local governments in its regulations, particularly in the regulations bearing on
emergency planning, suggests to me that we should be even more reluctant to
bar the Governments than we would be to bar parties of a different stripe for
similar conduct.
I turn now to a very singular aspect of this case: the question of what the
practical difference may be between the course I recommend and that steered
by my colleagues.

THE EFFECT OF THE MAJORITY'S ACTION
Both the action that I recommend and that which my colleagues have chosen
result in a finding for LILCO in this case. No further matters pend before us,
and one might thus argue that the distinction I would draw - the distinction
between finding for the Applicant on the sole remaining matters and dismissing
the opposing parties from the case - is a distinction without a difference.
Clearly the Governments can appeal their dismissal, and, if that appeal results
in a reversal, continue to pursue whatever other remedies may still pend. Clearly
also, if the dismissal is upheld, the aspects currently under appeal would become
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moot: The Governments would no longer be parties and. nunc pro tunc, it
would be as if they never were. But such considerations, while important perhaps
to the Appeal Board's scheduling of the matter, need not concern me here.
However, there is at least one phase of the case that has not been examined
at all. I refer to the hearing that the Commission is likely to permit on the
emergency planning exercise that was held in June of this year. Two of the
present parties have already asked (albeit in somewhat differing ways) that a
hearing be held on that subject. NRC Staff Motion for Schedule for Litigation
of the June 1988 Exercise, September 9, 1988; Suffolk County, State of New
York. and Town of Southampton Motion for Appointment of Licensing Board
with Jurisdiction to Hear Exercise Issues, September 13, 1988. Even LILCO has
tacitly assumed that such a proceeding is in order. LILCO's Response to NRC
Staff's Motion for Schedule for Litigation of the June 1988 Exercise, September
16, 1988.
If we dismiss the Governments as parties, it may be that they could not participate in the proceeding that might develop concerning LERO's performance
during the June exercise.2 Further, while I have no clear record of what happened at that exercise, I have reason to believe that the Governments followed it
closely, but that no other party adverse to the granting of a license did so. Thus
there would be no mechanism by which we could test LERO's performance in
the crucible of adversary procedure, as we did its performance in the February
1986 exercise, only to find it wanting. LBP-88-2, 27 NRC 85 (1988). Such an
outcome seems to me patently undesirable, considering the public health and
safety matters at issue.'
.The Commission's regulations do not provide for a hearing in an operating
license case absent an intervenor. That, one might well assume, is because
the Commission regards intervention at that stage as simply a matter of respect
for due process and the rights of the intervenors, not as a matter of additional
protection for the public health and safety. Nevertheless, in a case where a
hearing has previously turned up fundamental flaws in an emergency plan, we
should not lightly abandon the hearing procedure as a tool for testing such plans.

2 Hem I dclibentely choose to Ignore the complex question (a question, I think, of lUst Impression): Coo1d
the Governments. ousted from their role u parties under 10 c.P.R. 12.714, return u
under 10
c.P.R. 12.71S(c)?
, On September 20, 1988, aft.c:r this dissent was written but before it c:ould be iaocd, the Atomic Safety and
IJcc:osing Appeal Board iaoed ALAB·901. In the Memonndum and Otder, the Appeal Board cIi=tcd that
''prooeedingI in connection with the 1988 cmazency exen:ise at the Shoreham facility _ remanded for appropriate
action to the IJcc:osing Board in Docket No.. S0-322-0L-S •••" (28 NRC at 302, 308·09). What Impact my
colleagues' cIimtlasd of the Governments will now have at the sevicw olthat exercise II presently unclear to me.
I had, of course, prcvioosly relied upon the OL-S Board', own determination that it DO longer had jurisdiction in
this case. LBP·88·7, 'J:1 NRC 289 (1988).

,avernments
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I would hold it wiser not to waste any efforts the Governments may have already
put into close examination of the exercise.

Mr. Frederick 1. Shon
ADMINIS1RATIVE JUDGE
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The Licensing Board grants in part and denies in part a motion to compel
responses to discovery requests filed by an Intervenor against the Applicant. The
Board also directs the Applicant to respond to three additional issues raised by
its response to one of the interrogatories.

RULES OF PRACTICE:

DISCOVERY

The NRC Rules of Practice limit discovery to the boundaries of admitted
contentions. 10 C.P.R. § 2.74O(b)(1).

RULES OF PRACTICE:

CONTENTIONS

The scope of a contention is determined by its literal terms, coupled with its
stated bases.
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RULES OF PRACTICE:

DISCOVERY (INTERROGATORIES)

A response to an interrogatory is adequate if it is both true and complete.
irrespective of the satisfaction with that response of the party that propounded
the interrogatory. However. where an asserted adequate response is inconsistent
with existing information of record in the proceeding and where that existing
information is contained in documents arguably constituting Applicant commitments to the NRC Staff. a motion to compel further response will be granted.

MEMORANDUM AND ORDER
(NECNP Motion to Compel)
In our Second Prehearing Conference Order. dated July 12. 1988 (LBP-8818.28 NRC 43). we authorized additional discovery between NECNP and the
Applicant concerning the revised fuel pool cooling system submitted by the
Applicant on June 7. 1977. for review by the Staff. That system is the subject
of (safety) Contention 1. which alleged that the then-proposed system for cooling
the spent fuel pool violated the single-failure criterion. particularly as set forth
in General Design Criterion (GDC) 44. On August 4. 1988. NECNP submitted
interrogatories and requests for production of documents to the Applicant; on
August 16. 1988. the Applicant filed its answers.
In its answers. the Applicant objected to most ofNECNP's discovery requests.
Thereafter. on August 31. 1988. NECNP filed a motion to compel responses
to many of those requests. On September 15. 1988. the Applicant responded
to that motion. (No party other than NECNP and the Applicant has taken any
position on the instant discovery requests.) We turn to each interrogatory or
discovery request in the sequence dealt with in NECNP's motion.

A.

Interrogatories 11-17

These interrogatories in general seek details respecting compliance of the
newly proposed cooling system with the environmental qualification (Interrogatories 11-12), seismic qualification (Interrogatory 13), and missile and fire protection requirements (Interrogatories 15-16), and conformance of the system with
requirements concerning testing, inspection, and surveillance (Interrogatory 14)
and corrosion (Interrogatory 17). The Applicant claims that these requests seek
information outside the scope of the contention.
In its motion, NECNP claims that, because the contention refers to the singlefailure criterion, as embodied in GDC 44, these matters are encompassed within
the contention. It goes on to assert that the systems and components comprising
the spent fuel pool cooling system must meet these requirements, and it assumes
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that the Applicant claims otherwise (as it had done earlier in the proceeding). It
also describes these requirements as "implicit in the philosophy underlying the
single-failure criterion" (Motion at 4).
To be sure, early in this proceeding the Applicant did question the applicability of the single-failure criterion to the spent fuel pool cooling system. But
in responding to NECNP's discovery requests, it assumed that the criterion is
applicable. In this opinion, we shall do likewise. The Applicant instead argues
that the sine qua non of the single-failure criterion is redundancy and that none
of these other matters are either incorporated by reference in the single-failure
criterion or, alternatively, encompassed either by the contention or its underlying
basis.
We need not decide at this time whether the single-failure criterion incorporates by reference any or all of the qualification matters raised by NECNP's
interrogatories. For we agree with the Applicant that Contention 1 does not encompass them. On the assumption that the single-failure criterion is applicable
to the fuel pool cooling system, all of these matters could potentially have been
raised as the subject of a contention. However, NECNP did not do so. Nowhere
has it provided any allegation of any potential problem in any of these areas,
nor any reference to a basis dealing with problems of this sort. GOC' 44, which
is referenced in the contention, also does not explicitly include these matters.
It specifies the applicability of the single-failure criterion and spells out certain
requirements bearing only on redundancy. That is not sufficient to bring into the
contention the various qualification requirements covered by the interrogatories.
This is not to say that the qualification requirements raised by NECNP are
not applicable to the spent fuel pool cooling system. Nor are we stating that
contentions dealing with these subjects would necessarily have been acceptable
at the early stages of this proceeding. The June 7, 1988 proposal by the
Applicant might well have served as an appropriate vehicle for the submission
of late-filed contentions on subjects of this sort, but NECNP did not follow that
course of action. Instead, it embarked through its discovery request on what
amounts to a fishing expedition to uncover possible problems in these areas.
This is impermissible under NRC regulations and precedents.
In particular, the NRC Rules of Practice limit discovery to the boundaries
of admitted contentions (10 C.P.R. § 2.74O(b)(1». The Appeal Board has
emphasized that the scope of a contention is determined by the "literal terms"
of the contention, coupled with its stated bases. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC 93, 97
(1988); Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-84S, 24 NRC 220, 242 {1986}. This principle was applied by the Appeal
Board to the very contention for which NECNP is seeking discovery, limiting the
pool temperature ceiling under consideration to ISOOf' (as alleged by NECNP)
rather than the 1400P temperature limit specified by the Standard Review Plan
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and included in the rewritten contention which we had admitted. ALAB-869,
26 NRC 13, 24-25 (1987). It stated that "[w]hat the proper temperature limit
for the pool should be is an issue unto itself." Id. at 24.
Given these considerations, it is apparent to us that NECNP's contention
cannot properly be read or construed as covering the qualification and similar
matters encompassed by Interrogatories 11-17. To the extent that NECNP seeks
to inquire into such matters, its motion to compel further answers to the foregoing
interrogatories is denied.

B.

Interrogatory 5

This interrogatory sought a detailed description of the Applicant's schedule
for completing the "design, installation, and testing" of the cooling system
proposed by the June 7, 1988 submission to the Staff, "including but not limited
to the date this system is expected to be operational." The Applicant did not
object to this interrogatory but answered only that the system will be completed,
designed, installed and tested prior to the storage in the spent fuel pool of more
than 2000 spent fuel assemblies, "for which no more definite schedule now
exists."
NECNP deems this response to be incomplete and unresponsive. It observes
that, although it is difficult to predict such schedules with absolute accuracy, the
Applicant must have a schedule for completion of the design, installation, and
testing if indeed it is in good faith in proposing the enhancements to its spent
fuel pool cooling system. Rlr its part, the Applicant maintains that the fact that
NECNP is dissatisfied is irrelevant; that so long as the answer is complete, no
further answer can be compelled.
It is clear that a response to an interrogatory, if true and if complete, is
adequate, irrespective of the satisfaction with that response of the party that
propounded the question. Based on previous filings in this proceeding, however,
we have considerable doubt that the Applicant here has provided an adequate
answer.
Thus, in a meeting with the Staff on February 9, 1988, in Rockville,
Maryland, the Applicant (per Mr. David McElway) stated, in terms of a
"proposed schedule" which had already been developed by the Applicant,
that the conceptual design is scheduled to be completed by the end of Cycle
14 (scheduled for September 1990), that the final detailed design would be
completed by the end of Cycle 15 (scheduled for April 1992) and that the entire
design change would take place during Cycle 16, so that it would be "completed
and fully operational at the end of Cycle 16" (scheduled for October 1993)
('It. 19-20 of meeting of 2/9/88, provided to the parties and Board by the Staff's
memorandum dated February 16, 1988). Both the Vermont Yankee official who
signed the Applicant's answer to Interrogatory 5 and one of the counsel for
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the Applicant were in attendance at this meeting and must be charged with
knowledge of its substance.
Later, in a letter dated March 2, 1988, to NRC, which confirmed its
"commitment" to install the new cooling system, the Applicant stated that "[t]his
system will be operational no later than the end of Cycle 16 (Projected to be
1993)." Against this background, the Applicant now asks us to find its answer
to Interrogatory 5 to be complete and adequate. We decline to close our eyes
to the existing record before us.
Given these inconsistencies, we have questions as to whether, if it now
has no schedule (and has thus abandoned the proposed schedule previously
furnished to the Staff), the Applicant is seriously pursuing the supplemental
cooling system proposal. Absent a satisfactory explanation, we, if not the Staff
as well, might have good reason for questioning the good faith, if not the veracity
or completeness, of any statements made in support of the application. Indeed,
it is necessary to avoid a situation where no schedules are established and no
work is undertaken with respect to the supplemental cooling system and where,
to avoid the "hardship" of shutting down the reactor, the Applicant might well
seek an "emergency" extension of time within which to install the enhanced
cooling system, relying in the interim on the RHR system for supplemental
cooling, as proposed in the initial expansion application.
To clarify these matters, we direct the Applicant to provide a complete (and
truthfuf) response to Interrogatory 5.
In addition, we direct the Applicant to respond to three issues. First, it should
provide an explanation of the apparent inconsistencies between its statements
made at the February 9, 1988 meeting with the Staff, its commitment in its letter
of March 2, 1988, to the Staff, and its August 16, 1988 response to Interrogatory
5. Second, because one of the Applicant's counsel of record was present at the
February 9, 1988 meeting (and thus was aware of the scheduling statements
made by the Applicant), we direct the Applicant to explain any discrepancies
between statements made at the meeting and assertions made in the Applicant'S
response to NECNP's motion to compel (which indicates that it was in part the
responsibility of, although it was not signed by, that same counsel).
Finally, we note that the Applicant has committed to have the supplemental
pool cooling system in place and operational prior to the storage of more than
2000 fuel assemblies in the pool. We also note that the June 7, 1988 submission
states (at Table A.2) that, for full-core oftload situations, 1954 assemblies would
be in the pool by the ~nd of Cycle 14, and 2090 by the end of Cycle 15.
Inasmuch as the timing of the capacity expansion appears to be based in part
on the full-core oftload situation, it is not clear to us how the Applicant is
reconciling its commitment to install the supplemental cooling system prior to
the storage of more than 2000 bundles with a potential full-core oftload situation
occurring during or following Cycle 15 (apparently scheduled to occur between
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September 1990 and April 1992). As a third issue to be addressed, we request
the Applicant to explore this matter and, in particular, explain how it would
handle a full-core offload during this period when the total number of bundles
requiring storage would exceed 2000.
C.

Interrogatory 6

NECNP's Interrogatory 6 asks whether the enhanced fuel pool cooling system
is "similar" to that used by any other nuclear plants and, if so, to identify the
plants and describe their cooling systems and any differences from that proposed
for Vermont Yankee. The Applicant objected to this interrogatory insofar as it
related to any equipment other than the Emergency Standby Subsystem which
was proposed by the June 7, 1988 submission. With respect to that subsystem, it
interpreted "similar" as relating to use of the same technologies relating to fluid
flow and heat transfer and responded that the proposed system was "similar" to
the subsystems used by all other commercial nuclear plants in the United States.
The Applicant identified no particular plants and did not describe any differences
between any other plants and the system proposed for Vermont Yankee. Nor
did the Applicant state that there were no differences.
NECNP in its motion claims that the answer is unresponsive and that the
Applicant's interpretation of "similar" as relating to fluid flow and heat transfer
is too broad. NECNP adds that it was plainly referring to the addition of the
Emergency Standby Subsystem, a plant-specific system which, in its opinion,
obviously cannot be used by all other commercial nuclear power plants and,
indeed, is not even now being used at Vermont Yankee. The Applicant responds
only to the effect that the interrogatory was ambiguous.
In our view, the Applicant's answer was clear~y nonresponsive and inadequate. Even if the proposed system might be deemed "similar" to all other
domestic nuclear plants, it plainly is not identical; yet the answer makes no
reference at all to any differences, as requested by the interrogatory (and for
which no objection was interposed). To answer this interrogatory adequately,
under the construction supplied by the Applicant, it would have been necessary
to detail any known differences between the Vermont Yankee system and that
used in other plants, including but not limited to such matters as, for example,
heat transfer capacity of the equipment, number of fuel elements to be cooled,
and water temperature that each system is designed to attain.
On the other hand, we would suspect that the Applicant, in answering this
interrogatory, was in effect using the asserted ambiguity to avoid providing a
meaningful response. This is particularly apparent by the Applicant'S objection
to answering any portion of the interrogatory that dealt with equipment other
than the Emergency Standby Subsystem. In view of this objection, the remainder
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of the interrogatory to be answered could only have referred to the Emergency
Standby Subsystem.
For the foregoing reasons, we direct the Applicant to provide a complete
answer to Interrogatory 6, at least insofar as it relates to the Emergency Standby
Subsystem.
For the above reasons, it is, this 27th day of September 1988, ORDERED:
1. That NECNP's motion to compel answers to interrogatories is granted
with respect to Interrogatories 5 and 6 and denied with respect to Interrogatories
11-17.
2. The Applicant shall also provide answers to the three additional matters
bearing on schedules raised by the Board in conjunction with Interrogatory 5.
3. The Applicant shall respond to Interrogatories 5 and 6, and provide the
additional information requested by the Board in conjunction with Interrogatory
5, within 14 days of the date of service of this Memorandum and Order. Cf. 10
C.P.R. § 2.740b.

FOR TIiE ATOMIC SAFETY
AND LICENSING BOARD
Charles Becbboefer, Chairman
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 27th day of September 1988.

[See Clarification of this ruling, LBP-88-2SA, to be published in the October
issuances.]
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In a Partial Initial Decision, the Director of the Office of Nuclear Reactor
Regulation denies, in Part. a petition requesting correction of alleged deficiencies
in the emergency planning program for the Perry facility, including proposed
correction of the Perry public information brochure on emergency planning.

PUBLIC INFORMATION BROCHURES ON EMERGENCY
PLANNING
Public information brochures on emergency planning should afford the
public necessary information that is helpful for understanding the need to take
appropriate action during a nuclear power plant emergency. The public should
be provided this information in language that is both understandable to the
layperson and is scientifically accurate.

INFORMING THE PUBLIC ABOUT THE HEALTH EFFECTS OF
IONIZING RADIATION
Public information brocllures on emergency planning should explain the
health effects of ionizing radiation since such information would aid members of
the public in lBJdng appropriate action during a nuclear power plant emergency.
However, the brochures should not attempt to compare the dangerous ionizing
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radiation that can be emitted by a nuclear power plant with nondangerous forms
of nonionizing radiation such as heat, light, and radio waves.

PARTIAL DIRECTOR'S DECISION UNDER
10 C.F.R. § 2.206
I.

INTRODUCTION

In a petition dated September 22, 1987, Ms. Connie Kline, Ms. Theresa Burling, Mr. Russ Bimber, and Mr. Ron O'Connell, on behalf of Concerned Citizens
of Lake County, Concerned Citizens of Geauga County, and Concerned Citizens
of Ashtabula County (petitioners) requested. pursuant to 10 C.F.R. § 2.206, that
the U.S. Nuclear Regulatory Commission (NRC) require the Cleveland Electric
Illuminating Company, et al. (CEI or Licensees) to correct alleged deficiencies
in the Licensees' emergency preparedness program. Thereafter, in December
1987. portions of the Licensees' program were revised. and on April 8, 1988,
the Petitioners withdrew their original contentions, but added certain new contentions based upon alleged deficiencies in the revised program. On July 25,
1988, they again added additional contentions based upon a subsequently discovered Federal Emergency Management Agency (FEMA) documenL
The Contentions in Petitioners' April 8, 1988 supplemental petition are
addressed in this Partial Decision. For the reasons set forth below, I have
determined that most of the deficiencies alleged by the Petitioners do not require
correction. To the extent that deficiencies still remain, the Licensees will be
directed to take necessary action.
II.

BACKGROUND

On September 22. 1987. Concerned Citizens of Lake County, Concerned
Citizens of Geauga County, and Concerned Citizens of Ashtabula County filed
the instant petition. Their primary concern was that the 1986 Emergency Preparedness Information Handbook for the Perry Nuclear Power Plant (hereinafter
referred to as "the 1986 Handbook") allegedly contained false and misleading
information about nuclear power and was written in a manner that minimizes
or disregards the need for emergency planning. They also believed that this
handbook should have been more instructive and more usable. As relief, the
Petitioners requested that the NRC direct the Licensees to redistribute a corrected
handbook to the public, incorporating their proposed revisions. In addition to
the handbook corrections, the Petitioners requested that the Licensees be required to make certain other revisions in their emergency preparedness program
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by changing the location of receiving schools. installing emergency signs. and
correcting the emergency planning portion of local telephone directories.
On October 8, 1987, the Petitioners supplemented their original petition
by forwarding several newspaper articles which they requested be included as
Appendices E and F of their petition. On November 9, 1987. I acknowledged
receipt of their petition and advised the Petitioners that their allegations would
be answered within a reasonable time.I
On November 3. 1987, the NRC sent the petition to FEMA for that agency's
review of the Petitioners' contentions pursuant to its responsibility to advise the
NRC regarding offsite emergency preparedness issues.2
In December 1987, the Licensees published a new emergency preparedness
brochure entitled "1988 Calendar - Emergency Preparedness Information"
(hereinafter referred to as "the 1988 Calendar" or "the calendar") to replace
the 1986 Handbook. The 1988 Calendar was forwarded to FEMA on December
4, 1987. Subsequently. on February 26. 1988. FEMA advised the NRC that
most of the alleged deficiencies in the 1986 Handbook had been rectified in
the 1988 Calendar. FEMA found some deficiencies in the 1988 Calendar. but
recommended that their correction could await the next annual revision to the
calendar. In addition, FEMA also enclosed recommendations it had solicited
from the Environmental Protection Agency, Region V (EPA), concerning those
portions of the 1988 Calendar relating to radiation and health effects •. FEMA
also recommended that the NRC order the Licensees to work with the state and
local authorities to address two other problem areas relating to the Licensees'
emergency preparedness program.3
On March 9, 1988, the Licensees responded to the petition by contending
that the Petitioners had failed to raise a factual or legal basis for their requested
relief. The Licensees also contended that most of the Petitioners' requests had
been rendered moot by revisions made in the 1988 Calendar.
In a supplemental petition of April 8. 1988. replying to the Licensees' March
9, 1988 response. the Petitioners agreed that the 1988 Calendar had rectified the
major deficiencies in the 1986 Handbook. Accordingly. they requested that I
issue a Director's Decision only on those specified portions of the 1988 Calendar
that they believed are objectionable, and they acknowledged that a ruling on all
IS•• 52 Foci. Rei. 43,810 (Nov. 16. 1987).
2S•• 10 C.F.R. 150.54(1)(2) and (3) and Mcmcnndum ci Unden!and.inl B~ !'EMA and !he NRC (SO
Foci. Res. 1S,48.S (Apr. lB. 198.5).
.
'FEMA'. nammmditiOlll were lItal!he NRC Ihould order lite UcallClCllO worlt wiIh ItlIe and loea1aulhorities
10 addresl iuues involvins lite locatim of receivins ldJools and lite lact of pe:nnanmt ane:IJeIlCJ' infonnation
aip In lane locatiCIIUI ncar Ibe Pcny facility. On April 19, 1988, !'EMA clarifiocl ita poation on Ibese two poaible
problezn arcu by rec:anmmdins lhal: (1) lite Stale of Ohio,loea1 jurladictiODl, and !he Ucensecs Ihould revisit,

wiIhIn 4 months, Ibe cxiatins ldJool evacuation plannlnl procccIurcs invoIvins !he nlCeivinllCboola wilb a loa! of
alba arrivinl at I lCbocIule for implcmentina plan c:hanp or adopting a position em lite iaauc, and (2) cmcrsency
infonnation aip Ihculd be inslIllocl In Lake and Alhtabula Counties wiIhIn the next 4 monlha or a .d!cdule
Ihould be provided for lIteir InItI11ation.
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other matters was unnecessary. The Licensees responded to this supplement on
August 2, 1988.
On May 6, 1988, the NRC requested FEMA to submit its recommendations
for those remaining contentions listed in the Petitioners' April 8, 1988 supplement that were within FEMA's area of expertise. On June 22, 1988, FEMA
provided its response.
The Petitioners submitted a third supplement to their petition, dated July 25,
1988, requesting that the recommendations of FEMA and EPA contained in the
memoranda from FEMA to the NRC, dated February ~6, 1988, and Apri119,
1988, be added to the petition. In the interest of providing a timely response to
the Petitioners' concerns, I am issuing a Partial Decision on those issues raised
prior to the third supplement to the petition. A decision on those issues raised
by the third supplement to the petition, which are independent of the matters
addressed in this Decision, will be addressed in the final decision.

m.

DISCUSSION

The Petitioners' remaining concerns, as listed in their supplemental petition
of April 8, 1988, related to: (1) whether the 1988 Calendar had been distributed
to businesses within the plume exposure Emergency Planning Zone (EPZ),
(2) whether a page on emergency planning that had been distributed by the
Ohio Bell Company to remedy omissions in the telephone book was delivered
to businesses, (3) whether this same emergency planning page should have
included instructions that it should be placed in the telephone book or at
least be retained by the recipient, (4) whether the 1988 Calendar needs to
emphasize that parents should listen to the Emergency Broadcasting System
(EBS) broadcasts to confirm the location of receiving schools before picking
up their children, (5) whether the special-needs information card which was
enclosed with the 1988 Calendar should be postage-paid and preaddressed, (6)
whether the information in the 1988 Calendar on the Three Mile Island accident
tends to create complacency and should be removed, and (1) whether the 1988
Calendar properly characterizes ionizing radiation and its effects on people.
FEMA has provided recommendations in its June 22, 1988 review for issues
(1) through (6), above. Issue (1), above, which is more within the NRC's area
of expertise, was reviewed by the NRC Staff. The FEMA and the NRC Staff
reviews are discussed below.
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1.

Whether the 1988 Calendar Has Been Distributed 10 Businesses WiJhin
the Perry EPZ

The Petitioners are concerned that the 1988 Calendar may not have been
sent to businesses within the Perry EPZ. FEMA has investigated this issue and
confirmed that businesses there received this publication. FEMA obtained this
confirmation from mailing lists that it received from the Licensees and from
spot-checks that it conducted in the field.
FEMA's investigation revealed that the calendars were mailed to all postal
patrons in the EPZ through the services of a commercial company that used
updated mailing lists obtained from the U.S. Postal Service. This mailing
included an estimated 2531 businesses plus those businesses that use a post
office box or a rural address.
2.

Whether a Page on Emergency Planning Which Was Distributed by the
Ohio Bell Company 10 Remedy Omissions in the Telephone Book Was
Delivered 10 Businesses

The Petitioners are also concerned that an emergency planning insert to the
telephone directory may not have been sent to businesses. FEMA's investigation
of this issue revealed that 70,000 copies of this insert were mailed by Ohio Bell
Company to all holders of its telephone directories, to include businesses. The
FEMA investigation also disclosed that a copy of this insert was delivered by
Ohio Bell Company with each new directory requested until August 1988 when
a new directory was issued.
Additional confirmation that businesses received this insert was obtained by
spot-checks by FEMA of local businesses in the EPZ.
3.

Whether This Same Emergency Planning Insert That Was Distributed
by the Ohio Bell Company Should Have Included Instructions That It
Be Placed In the Telephone Book or Be KepI.

The Petitioners also complain that this emergency planning insert did not
have any instructions or explanations that it should be placed in the telephone
book. Thus, according to Petitioners, it is likely that recipients did not place
this insert in its intended location in the directory, if they kept it at all.
Although this mailing did not specifically include instructions that the page
be placed in the telephone book. FEMA's investigation revealed that adequate
instructions were given to alert recipients of the importance of the insert and the
need for its retention, since the envelope in which it was sent contained, ~n red
print, the statement, "Important Emergency Information - Please Retain-."
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Spot-checks by FEMA's field inspectors also confirmed that the insert was being
retained.

4.

Whether the 1988 Calendar Needs to Emphasize That Parents Should
Listen to the Emergency Broadcast System (EBS) Broadcasts to
Confirm the Location 0/ Receiving Schools Be/ore Picking Up Their
ChUdren

The Petitioners contend that the handbook should emphasize that parents
should listen to EBS broadcasts before trying to pick up their schoolchildren
during a radiological emergency. They base this contention on the chance that
the designated receiving schools will have to be changed if they are in the path
of a radiological plume during an emergency.
FEMA does not believe that the handbook is deficient in its instructions
about receiving schools. Although FEMA acknowledges that the location of the
receiving schools that are listed in the 1988 Calendar can be changed during an
emergency, it believes that this list is appropriate information for the calendar
since these schools are the official receiving centers that are intended to be
utilized, and in all probability will be utilized, for schoolchildren during an
emergency. While the calendar provides this important information, it also
provides for the substitution of schools on this list by specifically instructing
that local radio and television will provide names of receiving schools during
an emergency. The calendar also emphasizes in several places that the public
should listen to EBS broadcasts during an emergency and "FOLLOW THE

RADIO AND TV INS1RUCI'IONS."

5.

Whether the Speclal.Needs Information Cards Should Be Postage.Paid
and Preaddressed

The Petitioners want the special-needs cards which ·were sent with the 1988
Calendar to be postage-paid and preaddressed so that their utilization will be
more likely. However, there are no NRC or FEMA requirements that would
require these special services, and it is a matter for state and local authorities
and the Licensees to decide whether they are necessary. Nevertheless, although
it is not mandatory, FEMA's recommendation that consideration be given to at
least preaddressing the special-needs card to be forwarded to the Licensees.
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6.

Whether Information In the 1988 Calendar on the Three Mile Island
Accident Tends to Create Complacency and Should Be Removed

The Petitioners claim that the information in the 1988 Calendar about the
Three Mile Island accident tends to create complacency about accidents at
nuclear power plants since it incorrectly states that the radiation releases that
OCClDTed at Three Mile Island were not a hazard to the public. FEMA has
advised that the section of the 1988 Calendar on the accident at Three Mile
Island is a factual and accurate reference to that accident and its consequences.
Therefore, the representations about the accident made in the calendar could not
create complacency, and they would not need to be removed.

1.

Whether the 1988 Calendar Properly Characterizes Ionizing Radiation
and Its Effects on People

The Petitioners also allege that the 1988 Calendar encourages the public to
become complacent about the dangers of nuclear power by failing to distinguish
between ionizing and nonionizing radiation. They claim, in this regard, that
ionizing radiation differs from nonionizing radiation in that it can break chemical
bonds and be fatal to humans, while nonionizing radiation is not dangerous.
According to the Petitioners, the calendar inappropriately compares the radiation
that can be emitted during an accident at a nuclear power plant, which would
be a form of ionizing radiation, with nondangerous, nonionizing radiation such
as heat, light, and radio waves. As a cure, the Petitioners propose changing or
deleting several words and sentences and clarifying an apparent contradiction
in the text which states that "people cannot see, taste, feel, hear, or smell
radiation" while listing heat, light, and radio waves as examples of radiation.
The Petitioners also disagree with an assertion in the 1988 Calendar that doses
of radiation less than 25 rems are harmless.
I agree with the Petitioners that the 1988 Calendar fails to properly characterize the ionizing radiation that can be emitted by a nuclear power plant by
inappropriately comparing it with certain types of nonionizing radiation. In addition, I conclude that portions of the statement that "people cannot see, taste,
feel, hear, or smell radiation" are inaccurate since people can obviously see light
and feel the heat resulting from infrared radiation.
I further find that the references to 25 rems in the 1988 Calendar are
inaccurate. Although there is scientific and academic controversy in the area
of health effects of low doses of ionizing radiation (i.e., 0.1 to 50 rems),4 there
is substantial scientific evidence that whole-body doses as low as 10 rem cim
4In tho area oC radicbiolosy allow d08Cl, tho ipCCtrUm or acientific belief. nnp Crom beneficial dfecta JUCh u
tho 1engthe:nina of lifo to dettimc:nlll dfecta lUeb u undcairablo ametic muutiona and cucinolmeGJ.
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produce chromosome breaks, and deleterious genetic effects can be associated
with such breaks.' Furthermore, I find it inappropriate in a public information
brochure of this kind to burden the public with scientific detail of a complex
and controversial nature, especially when such detail is unneeded as information
for the public's response to accidents.
.
Although portions of the 1988 Calendar are thus incorrect, the remedy is
not deleting information about the nature of ionizing radiation and its possible
health effects since such information may be helpful for public understanding
of the need to take appropriate action during a nuclear power plant emergency.
However, the public should be provided educational materials on this subject
in language that is both understandable to the layperson' and is scientifically
accurate. These materials should not raise complex scientific issues, but should
provide the lay reader with an appreciation of radiation and its possible health
effects in a practical sense. The Licensees have appropriately limited the
scope and level of sophistication in this section of the calendar, but, as noted
above, have missed the mark on scientific accuracy. These inaccuracies are
not so egregious,' however, as to warrant correction before the next annual
revision of the public information brochure/calendar. Accordingly, the Licensees
will be advised to ensure that, in future revisions of this publication, the
information concerning ionizing radiation and its health effects is practical and
understandable to the layperson as well as scientifically accurate.6

'S•• lloyd, "An Ovmvicw or Radiaticm DOOmctzy by CatYallional CytogI2lCtic Mdhocla," Bioloriclll DtnilrufTy

11984). at 7,11·12In miving at 11m dcciIilll1, I have aiVaI full c:omidcration to Ihe EPA Reailll1 V CODImI21II and recammendatiODl
on radiation and ilS heahh efl'ec:tI. elated Dec:anbe:r 28,1987, that were based on a review orlhe 1986 Hanclboolt
and were attad!ed to the February 26, 1988 FEMA response. (FEMA IIOIed that Ihe changes in the calendar
did not IUbatantially change the basil at the EPA Reailll1 V CODImI21II and recammendaticna that were based
on Ihe 1986 Handbo'*.) Specifically. the EPA Reaion V fcund that Ihe 1986 Hanclboolt ccntaincd misleading
atatemcntl regarding Ihe characterization or icnizing radiation and Ihe aaoaated health efl'ec:tI. It concutred with
the Pctitioncn that (1) these milltatemcntl ahould be corrected; and nocommc:nded that (2) the handbook ahould
be rewrlnen to convey to Ihe lay public a more accurate pictun: or the cumnt radiation protection pbilOlO(lby to
include certain tcdutica1 conc:epIIlUdl u the linear. nonthreahold modcl at health efl'ec:tI. the principle of keeping
CIpOIUI'e u low u reuonably achievable, and the known hca1th efl'ec1I or ionizina radiatilll1; and (3) the LiCCllCCl
ahould provide a refClalCC to a atatement in the 1986 Handbook that III1clear power planlS are not permitted to
~ Ihe public to more than 5 mi11irans per year (DIr'CIJ\fyear) and that Ihe Pcny plant only aiva doses or 1
or 2 mrms/yeu to mcmbcn of the public. I havo addreased the EPA Reailll1 V recammendatiODl (1) and (2) in
the above diaculaion. With regan! to rec:anmenelatilll1 (2). I wou1d paint out that EPA appears to recxmm..,d
that a IIUD1bcr or IlCicntilic conc:epII be included in the handbook (o.a.. linear. nonthreahold health efl'ec:tI moclcl.
principle of keeping Cltposure u low u reucnably achievable, and known health efl'ec:tI or ionizina radiation).
Howcver.1Udl dc:uilcd informatilll1 would be inapprcpriate in a document rl 11m type.incc it would not be reaclily
undczstood by a layperson. In 11m regan!. FEMA hu aclvilcd that informaticn in public informatilll1 broc:Ituta
ahould be cuily undczstood and not overly tcdmical, if it II to be at wIne to Ihe public clurlna an anCIKCIICY.
Sa FEMA REP·11. "A Guide to Prtparina EmCIKCIICY Public Information Matcrla1l,".t 18 (Scptcmbc:r 5.1985).
With regan! to recxmmendatilll1 (3). no re!CIaICC for olfaite doses illICCCIIUY .incc the LiccnI_ hlYO informed
the NRC Staff that an rcpRSentItiODl concerning offsitc cIoscI durin, normal cpcraticn are being deleted from
their 1989 public information brochute.
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IV.

CONCLUSION

The Petitioners seek certain specified improvements in the public information
published on emergency preparedness for the Perry Nuclear Power PlanL fur
the reasons discussed above, I find no substantial basis for issuing an order
requiring the actions requested and, therefore, the petition is denied. However,
the Licensees will be advised, for their next and succeeding public information
publications, to clarify the sections on ionizing radiation and its possible health
effects and to consider at least providing preaddressed special-needs cards. To
the extent this relief grants some of the Petitioners' requests, the petition is
granted. As provided in 10 C.P.R. § 2.206(c), a copy of this Decision will be
filed with the Secretary of the Commission for the Commission's review.
FOR TIlE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 16th day of September 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS
Victor Stello, Jr., Executive Director for Operations

Docket No. PRM 50-49

In the Matter of
OHIO CITIZENS FOR
RESPONSIBLE ENERGY

September 28, 1988

The Nuclear Regulatory Commission (NRC) is denying a petition for rulemaldng filed by the Ohio Citizens for Responsible Energy (OCRE), Inc. OCRE
requested that the NRC amend 10 C.F.R. §50.12(a)(2) to remove the'provision
that would permit the NRC to grant a licensee an exemption from a rule in
10 C.F.R. Part 50 on the grounds that the rule imposes on the licensee "undue
• • • costs • • • significantly in excess of those contemplated when the regulation was adopted, or. • • of those incurred by others similarly situated • • • ."
OCRE argued that these words violate the ruling in UCS v. NRC, 824 F.2d 108
(D.C. Cir. 1987), that the NRC may not take economic costs into consideration
in establishing or enforcing the safety standards required for "adequate protection" of the public health and safety. The petition is being denied because the
issues raised by the petition have already been fully considered and resolved in
recent rulemakings in accordance with principles that either appear in, or are
consistent with, UCS v. NRC. In particular, § 5O.12(a)(1) bars any exemption
that would threaten "adequate protection."

RULE OF PRACTICE:
COMMENT)

PETITIONS FOR RULEMAKING (pUBLIC

No purpose is served by soliciting public comments on a petition for
rulemaking that only raises issues that have already been resolved in recent
rulemakings.
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REGULATIONS: INTERPRETATION ("ADEQUATE PROTECTION"
AND ''NO UNDUE RISK")
The phrase "no undue risk" and the phrase "adequate protection" are equivalent. UCS v. NRC, 824 F.2d 108, 109 (D.C. Cir. 1987).

10 C.F.R. §50.12:

PERMISSmIUTY OF COST CONSIDERATIONS

Section 50.12(a) of 10 C.F.R. requires a safety finding that the exemption
will not present an undue risk to the public health and"safety. It is only after
this statutorily based finding has been made that the Commission may, under
the Atomic Energy Act, then consider whether the additional requirements for
the grant of an exemption have been met, some of which include economic
considerations. SO Fed. Reg. 50,764, 50,767, col. 3 (Dec. 12, 1985); cf. UCS
v. NRC, 824 F.2d 108, 118 (D.C. Cir. 1987).
REGULATIONS:

COMPLIANCE AND "ADEQUATE PROTECTION"

While compliance with all NRC regulations provides reasonable assurance of
adequate protection of the public health and safety, the converse is not correct,
that failure to comply with one regulation is an indication of the absence of
adequate protection, at least in a situation where the Commission has reviewed
the noncompliance and found that it does not pose an ''undue risk" to the public
health and safety. SO Fed. Reg. 50,764, 50,768, cols. 1-2 (Dec. 12, 1985). The
regulations in 10 C.F.R. do not "define" "adequate protection." There will be
times when the NRC issues a rule that requires something beyond adequate
protection. This follows directly from the Commission's power under § 16li
of the Atomic Energy Act to issue rules or orders to "minimize danger to life
or property." See 42 U.S.C. 220li; see also UCS v. NRC, 824 F.2d lOS, l1S
(D.C. Cir. 1987).

DENIAL OF PETITION FOR RULEMAKING
I.

THE PETITION

On December I, 1987. the Ohio Citizens for Responsible Energy (OCRE).
Inc., filed pursuant to 10 C.F.R. § 2.S02 a petition for rulemaking. OCRE
requested that the NRC amend 10 C.F.R. § 50. 12(a)(2) to remove the provision
that would permit the NRC to grant a licensee an exemption from a rule in 10
C.F.R. Part 50 on the grounds that the rule imposes on the licensee ·'undue •••
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costs
significantly in excess of those contemplated when the regulation
was adopted. or
of those incurred by others similarly situated
Section 50.12 of 10 C.P.R. states, in pertinent part,
0

0

0

0

0

0

0

0

0

0"

CI) The CommilSion may. • • 1rant exemptiOl1J from the requirements of the rcgulatiOl1J

d this part. which arc (I) Authorized by law. will not prelent an undue risk to the p1blic health and safety,
and are consiltcnl with the, canmon defense and accurity.
(2) The Commission will not COI1Jider granting an exemption unless special circumstances are prcscnL Special ciraunstances are present whenever -

•••
[ili1 Compliance would result in undue hardship or other cosU that are significantly in
exceSi of those contemplated when the regulation was adopted, or that are significantly in
excell d thole inQ1rrcd by othen similarly situated; • • •

•••

n.

BASIS FOR REQUEST

OCRE proposes that , (aX2)(iii) be deleted and the remaining subparagraphs
of, (a)(2) accordingly redesignated. and that a new' (a)(3) be added to read as
follows:
The Commillion will not COI1Jider granting an exemption which has as a motiwtion or
conlequence cost lavingl or other financial bencfiu to licensees, and the Commission lhall
not COI1Jider any economic costs to licensees in iu ewluation of any exemption requclL

OCRE argues that, without the amendments it proposes. § 5O.12(a)(2) will not
be in conformity with the Federal Court of Appeals for the District of Columbia
Circuit's decision, UCS v. NRC, 824 F.2d 108 (1987), which concerned the
"backfit rule," 10 C.P.R. § 50.109. There the Court held, in pertinent part, that
"the [Atomic Energy] Act precludes the NRC from taking costs into account in
establishing or enforcing the level of adequate protection, but allows the NRC
to consider costs in devising or administering requirements that offer protection
beyond that level." 824 F.2d at 114.
OCRE asserts that "[t]here can be no doubt that the regulations in 10
C.P.R. Part 50 form the basis of the adequate protection standard. "Petition
at 4. OCRE cites two judicial rulings to support its assertion: It claims that
the Commission's Appeal Board "declared" that "the sine qua non of adequate
protection to public health and safety is compliance with all applicable safety
rules and regulations promulgated by the Commission." Petition at 4-5, quoting
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station). ALAB-
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161,6 AEC 1003, 1009 (1973). OCRE moreover says that it is "significant" that
the Court in UCS v. NRC "placed major reliance on Maine Yankee in buttressing
its interpretation of the Atomic Energy Act» Petition at 5, citing UCS v. NRC,
824 F.2d at 117.
On the basis of its assertion that compliance with the regulations is necessary for adequate protection, OCRE concludes that 10 C.F.R. § SO. 12(a)(2)(iii)
"stands in defiance" of the Court's ruling in UCS v. NRC because the rule
"explicitly allows economic costs of compliance. • • to form a special circumstance justifying noncompliance with, by means of exemption from, the NRC's
adequate protection standards." Petition at S.

m.

REASONS FOR DENIAL

The issues raised by OCRE in this petition were thoroughly discussed in the
rulemaking leading up to the 1985 revision of § 50.12, and those issues were
resolved in that rulemaking in accordance with principles that either appear
in, or are consistent with, UCS v. NRC. In particular, OCRE's assumption
that compliance with the regulations is necessary for adequate protection was
considered and rejected by the Commission in the rulemaking in 1985 on
§ 50.12, and again in the renewed rulemaking in 1987-88 on the bacldit rule, 10
C.F.R. §50.109.1
In the Federal Register notice setting forth the proposed revisions to § 50.12,
then-Commissioner Asselstine, who soon thereafter dissented from promulgation
of the bacldit rule (50 Fed. Reg. 38,097, 38,106-10 (Sept 20, 1985», proposed
that the revisions include the cost provision OCRE now petitions to have deleted.
50 Fed. Reg. 16,506, 16,510, col. 1 (Apr. 26, 1985). The purpose of the
provision was not, as OCRE believes, to make way for ''pleas of poverty" by
utilities (see Petition at 5). The provision focused not on the utility'S financial
condition but mther on the possible failure of the pertinent regulation to foresee
extraordinary costs. This part of the rule, and indeed the whole rule, simply
acknowledges what is acknowledged in any reasonable jurisprudence, namely,
that foresight is limited and, therefore, that any rule must make room for
unforeseen exceptional situations.
In response, the Union of Concerned Scientists (UCS) argued that the
Commission did not have statutory authority to consider economic factors in
granting an exemption. On this ground. UCS opposed seV'emI provisions of the
proposed revisions to § 50.12, not just Mr. Asselstine's cost proposal. See 50
Fed. Reg. 50,764, 50,767, cols. 2-3. Indeed. UCS went the larger step - fully

1No pwpOlC woold have bcc:n Ic:rved by .o1iciIing public canmcnt on ialUel already resolved in m:ent
rulanakings. Thua. the NRC baa not IOUght public c:ommcnt on OCRE'. petition.
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consistent with the proposition that compliance with the regulations is necessary
for adequate protection - and argued that the Commission had no authority to
issue exemptions at all. [d. at 50,766, cols. 2-3. UCS explicitly stated the
assumption OCRE now relies on, namely, that "the regulations establish the
minimal requirements for safe operation of a nuclear power plant ••••" [d. at
50,768, col. 1.
The Commission rejected UCS' assertions and in so doing enunciated propositions that have been either explicitly upheld by the Court in UCS v. NRC or
are fully consistent with the Court's holdings.
First, the Commission emphasized that the rule "requires a safety finding
that the exemption will not present an undue risk to the public health and
safety • • • • It is only after [this] statutorily based findingD [has] been made
that the Commission may then consider whether the additional requirements
for the grant of an exemption have been met, some of which include economic
considerations." [d. at 50,767, col. 3 (emphasis in original). In UCS v. NRC. the
Court clearly held that the Atomic Energy Act permitted cost considerations once
adequate protection was established. Noting that "no undue risk" and "adequate
protection" were equivalent phrases, 824 F.2d at 109, the Court ruled that, "[i]f
the Commission wishes to do so, it may order power plants already satisfying
the standard of adequate protection to take additional safety precautions. When
the Commission determines whether and to what extent to exercise this power,
it may consider economic costs or any other factor." [d. at 118 (emphasis in
original).
Second, the Commission explained the relation between adequate protection
and compliance with the regulations:
[WJhile it is true that compliance with all NRC regulations provides reasonable assurance of
adequate protection of the public health and safety, the convene is not correct, that failure to
comply with one regulation or another is an indication of the absence of adequate protection,
at least in a situation where the Canmission has reviewed the noncompliance and found that
it does not pose an "undue risk" to the public health and safety.

50 Fed. Reg. at 50,768, cols. 1-2; see also id. at 50,771, col. 3.
In the recent rulemaking to conform the backlit rule to the Court's holdings
in UCS v. NRC. the Commission affirmed this account of the relation between
adequate protection and compliance with the regulations. In that rulemaking,
OCRE argued, as it does here, that the regulations "define" adequate protection.
From this assertion, OCRE concluded that the Commission cannot apply cost-.
benefit considerations to a proposed rule without applying cost-benefit considerations in setting the standards of adequate protection, contrary to the Court:s
principal holding in UCS v. NRC. See 50 Fed. Reg. 20,603, 20,609, cots. 1-2.
In response, the Commission said that
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the rules do not, strictly speaking, -define" adequate protectim, and they mJy presumptively
a.lUre iL Not mJy may there • • • be individual cases that require actions that go beyond
what is necenary under the regulation. to aslUre adequate protection, there will also be
times when the NRC issues a rule which requires .omething beyond adequate protection.
Thi. follow. directly from the Commiuim'. power under .ection 161 of the Atomic Energy
Act, affinned by the Court, to issue rule. or orden to "minimize danger to life or property."
See 42 U.s.c. 2201; 811 tWo UCS Y. NRC, 824 F.2d at 118. H a proposed rule requires
.omething more than adequate protection, applying a cost IlIDdsrd to the proposed rule will
not be introducing cost considerations into the .etting of the adequate protection standsrd
and i. therefore pennitted.

1d. at 20,609, col. 2. Similarly, if a rule requires something more than adequate
protection, or if adequate protection can be secured by means other than those set
forth in the rule in question, then consideration of unforeseen extraordinary costs
in response to a request for an exemption that would not present an undue risk
to public health and safety does not introduce cost considerations into enforcing
. the adequate protection standard and is therefore permitted.
Neither of the two judicial decisions OCRE cites are to the contrary. In Maine
Yankee, the principal issue was whether a licensing board had to look beyond
compliance with the regulations to determine whether there was reasonable
assurance of adequate protection. The Appeal Board did not, as OCRE claims,
"declare" that compliance with the regulations is a "sine qua non" of adequate
protection. The Board was a good deal more restrained. It said that, "on
the face of it," certain statements in the Atomic Energy Act ''would appear to
suggest' that compliance was the sine qua non of adequate protection. See 6
ABC 1009 (emphases added). From this hypothetically stated proposition, the
Board concluded that, at least in the case before the Board, where no showing
was made that compliance with the regulations fell short of adequate protection,
..the demonstration of compliance with the regulations entitled the Board below
to find adequate protection to the health and safety of the public." 1d. at 1010.
The Board hypothetically assumed here that compliance with the regulations
was necessary for adequate protection, but the Board could just as easily have
reached the same conclusion by hypothetically assuming that compliance with
the regulations would provide an even greater level of safety than adequate
protection.
Neither does UCS v. NRC support OCRE's claims. OCRE sees "significance"
in the extent to which the Court "relied" on Maine Yankee. However, the Court
uses Maine Yankee only to show that the Commission itself had long ago held
that the Atomic Energy Act prohibited the consideration of economic costs in
making adequate protection determinations. See 824 F.2d at 117. To make its
point, the Court draws on a different part of Maine Yankee than OCRE does. See
id. The Court nowhere says that compliance with the regulations is necessary
for adequate protection, nor does the Court even quote the language OCRE
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quotes from Maine Yankee. Indeed, it would have been swprising if the Court
had said such a thing, for the Court affirms the Commission's power to require,
by rule or in specific cases, more than adequate protection. See, e.g., ill. at 118.
From this it follows that some rules may require more than adequate protection
and thus that exemptions from these rules may be granted on the specified costs
grounds if the exemptions do not present undue risks to public health and safety.
Because the issues OCRE raises in its petition were fully considered in the
1985 rulemaking on 10 C.F.R. § 50.12 and were resolved in that rulemaldng in
accord with principles that either were affirmed by UCS v. NRC or are fully
consistent with it. OCRE's petition to have § 50.12 amended is denied. Because
the petition raises no new policy issue, and because the denial of the petition
relies wholly on existing Commission precedent. the denial is being issued over
the signature of the Executive Director for Operations.
For the Nuclear Regulatory
Commission
Victor Stello, Ir.
Executive Director for Operations
Dated at Rockville, Maryland.
this 28th day of September 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Kenneth M. Carr
Kenneth C. Rogers

In the Matter of

Docket Nos. 50-443-0L
50-444-0L
(Offslte Emergency Planning)
50-443-0L-1
50-444-0L-1
(Onslle Emergency Planning
and Safety Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et sl.
(Seabrook Station, Units 1
and 2)

October 7,1988

The Commission vacates those portions of ALAB-883 that require a finding
on prompt offsite notification systems before low-power operation, and specifically vacates the Appeal Board's order that authorization of low-power operation
may not be given effect until the contested issues about such a system are resolved favorably for Seabrook. The Commission directs the Chairman of the
Atomic Safety and Licensing Board Panel in consultation with the Seabrook
"onsite" and "offsite" Atomic Safety and Licensing Boards to determine which
of those Licensing Boards should try the prompt notification issues.
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EMERGENCY PLAN(S):
RISK ANALYSIS)

LOW-POWER UCENSE (COMPARATIVE

The Commission reexamined whether there was a safety basis for requiring
prompt public notification as·a prerequisite to low-power testing operations and
reaffirmed its earlier view that the risks at low power were significantly less
than at full power and therefore concluded that such a system was not needed.
EMERGENCY PLAN(S): LOW-POWER UCENSE (STANDARD FOR
ISSUANCE); NOTIFICATION REQUIREMENTS

The Commission clearly established by rule that it was discontinuing the
practice of reviewing offsite public notification systems as part of the applicants'
onsite plan which needed to be in place before low-power testing began.
Findings on only those offsite standards specified in 10 C.F.R. § S0.47(d), as
amended, are to be prerequisite to low-power testing.

ORDER
On February 3, 1988, the Atomic Safety and Licensing Appeal Board held
that issues relating to the means in an emergency for promptly notifying the
offsite public were required to be resolved favorably to the applicants before
low-power testing operations at Seabrook could proceed. ALAB-883, 'l:1 NRC
43 (1988). The applicants sought Commission review of that decision by petition
dated February 18, 1988, and in due course the Commission received the views
of the parties. The matter remains before us, and we dispose of it today by this
order in which we vacate those portions of ALAB-883 that require a finding on
prompt offsite notification systems before low-power operation.
Related to its deliberations in Seabrook and in the interval between issuance
of ALAB-883 and this order, the Commission conducted a rulemaking in which,
among other things, it reexamined whether there was a safety basis for requiring
prompt public notification as a prerequisite to low-power testing operations. See
Notice of Proposed Rulemaking, S3 Fed. Reg. 16,435 (1988). In the preamble
for the final rule, the Commission reaffirmed its earlier view that the risks at
low power were significantly less than at full power and therefore concluded that
such a system was not needed. The Commission clearly established by rule that
it was discontinuing the practice of reviewing offsite public notification systems
as part of the applicants' onsile plan which needed to be in place before lowpower testiilg began. Findings on only those offsite standards specified in 10
C.F.R. § S0.47(d), as amended, are to be prerequisite to low-power testing. The
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rule becomes effective on October 24 and is applicable to this proceeding. See
53 Fed. Reg. 36,955 (1988).
In light of the foregoing, the Commission vacates that portion of the Appeal
Board's memorandum and order in ALAB-883 which holds that an adequate
system for prompt public notification in the event of an accident is a prerequisite
to' authorizing low-power operation. The Commission specifically vacates the
Appeal Board's order that authorization of low-power operation may not be
given effect until the contested issues about such a system are resolved favorably
for Seabrook.l The Commission believes that no useful purpose would be
served in discussing whe!ber !be Appeal Board was correct in interpreting !be
regulations as they stood at the time ALAB-883 was isSUed. Accordingly, no
further consideration of ALAB-883 is warranted.
'
Finally, the Commission directs the Chairman of the Atomic Safety and
Licensing Board Panel in consultation with the Seabrook "onsite" and "offsite"
Atomic Safety and Licensing Boards to determine which of those Licensing
Boards should try the prompt notification issues. The Commission expresses no
view on !be question.
It is so ORDERED.
For the Commission:!
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 7th day of October 1988.

IThls iI not to uy that lOch authoriution iI now appropriate. n.e Commiaaion bas ~ that applicantl
dcmonatftte n:uonablo usurance that th= will be availablo fUnding for decomminionlng in tho evQI1that lowpower testing OCCUIII and a full-power licenso ia not gnnted. S.. Commiaaion Order, CU-88-', 28 NRC Z1
~1988).

Commiuioner Robctts was on official government tnvel. and was 1IJlIvailablo to puticipate on tbiI order.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Christine N. Kohl, Chairman
Alan S. Rosenthal
Howard A. Wilber

Docket No. 50-322-0L-3
(Emergency Planning)

In the Matter of

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

October 7, 1988

Upon consideration of one part of a bifurcated appeal, the Appeal Board
reverses the Licensing Board's decision, LBP-88-24, 28 NRC 311 (1988),
insofar as it purports to dismiss the intervenors from a portion of the proceeding
that is before another Licensing Board; it also vacates the Licensing Board's
authorization of a full-power license due to the unresolved emergency planning
issues pending before the other Licensing Board.
APPEAL BOARD:

DISCRETION IN MANAGING APPEALS

The sequence and manner in which the Appeal Board addresses issues raised
on appeal is a matter inherently committed to its discretion.

423

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

Commission regulations require a "full participation" emergency exercise
within the two years preceding the issuance of a full-power operating license for
a nuclear power facility. Further, intervenors may litigate the issue of whether
this pre-license exercise reveals any "fundamental flaws" in the emergency plan
for the facility. ALAB-900, 28 NRC 275,282-83 (1988).

RULES OF PRACTICE:
BOARDS)

SANCTIONS (AUTHORITY OF LICENSING

Whatever the extent a licensing board's authority may be with respect to the
imposition of sanctions against a party, and irrespective of whether a party's
conduct in a proceeding warrants sanctions, there is no basis for extending that
authority to matters within the purview of a different decision maker.

RULES OF PRACTICE:
BOARDS)

SANCTIONS (AUTHORITY OF LICENSING

A licensing board can dismiss a party from only the part of the proceeding
within that board's purview, when other parts of the proceeding are pending
before a different board. In such a multiple-board situation, the ultimate sanction
of dismissal from the entire proceeding can be accomplished by obtaining the
sanction of dismissal from each of the boards before which different parts of
the proceeding are pending.

NUCLEAR REGULATORY COMMISSION:
BOARDS

MULTIPLE LICENSING

The use of multiple boards to conduct various aspects of a single proceeding
is a discretionary case management tool; it cannot, however, be used to shield
unlawful behavior or to defeat Commission policy.

APPEAL BOARD:

STANDARDS OF REVIEW

Unappealed licensing board conclusions on legal issues do not have precedential effect. Duke Power Co. (Cherokee Nuclear Station, Units I, 2, and 3),
ALAB-482,7 NRC 979,981 n.4 (1978).
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NUCLEAR REGULATORY COMMISSION:
BOARDS

MULTIPLE LICENSING

The multiple-board case management tool cannot be used to affect a party's
right to be judged independently and fairly by each board before which it
appears. Thus, one of several boards presiding in a single proceeding cannot
take advantage of the multiple-board approach and expand its own authority to
matters pending elsewhere through the vehicle of a discovery sanction.
RULES OF PRACTICE:

SANCTIONS (BASIS FOR LEVYING)

In a multiple-board proceeding, a licensing board considering dismissal as a
sanction should take into account such things as the nature and pervasiveness
of the behavior being punished and the relationship of the sub-proceeding in
which the disciplinary action is taken to other sub-proceedings affected by it
RULES OF PRACTICE:

SANCTIONS (BASIS FOR LEVYING)

The basis for dismissal of a party from a proceeding as sanction for failure
to comply with a discovery order must be fully articulated. See Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC
33,41 (1977), aff'd, CLI-78-1, 7 NRC I, aff'd sub nom. New England Coalition
on Nuclear Pollution v. NRC, 582 F.2d 87 (1st Cir. 1978). See also Patton
v. Aerojet Ordnance Co., 765 F.2d 604,607-08 (6th Cir. 1985).
RULES OF PRACTICE:

JURISDICTION OF BOARDS

An adjudicatory board has the inherent right and duty to determine, in the
first instance, the bounds of its own jurisdiction. Duke Power Co. (perkins
Nuclear Station, Units 1,2, and 3), ALAB-59I, 11 NRC 741 (1980).
RULES OF PRACTICE:

SANCTIONS (BASIS FOR LEVYING)

Dismissal from a proceeding is so harsh a penalty, it should be imposed only
in extreme circumstances. Wy/e v. RJ. Reynolds Industries, Inc., 709 F.2d 585,
589 (9th Cir. 1983).

APPEARANCES
E. Thomas Boyle, Hauppauge, New York, Lawrence Coe Lanpher, Karla
J. Letsche, and Michael S. Miller, Washington. D.C .• Fabian G.
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Palomino and Richard J. Zahnleuter, Albany, New York, and Stephen
B. Latham, Riverhead, New York, for intervenors Suffolk County, the
State of New York, and the Town of Southampton.
Donald P. Invin, James N. Christman, K. Dennis Sisk, and Charles
L. Ingebretson, Richmond, Virginia, for applicant Long Island Lighting
Company.
Edwin J. Reis for the Nuclear Regulatory Commission staff.

DECISION
On September 23, 1988, the so-called "OL-3" Licensing Board issued its
"Concluding Initial Decision on Emergency Planning," LBP-88-24, 28 NRC
311, in connection with Long Island Lighting Company's (LILCO) application
for an operating license for its Shoreham nuclear power facility. In that decision,
the Board resolved on the merits and in LILCO's favor several outstanding
emergency planning issues. As to eight other issues - the "realism" contentions
- the Board found intervenors Suffolk County, the State of New York, and the
Town of Southampton (hereinafter "the Governments") to be in default of certain
OL-3 Licensing Board discovery orders and ordered all three Governments
"dismissed from the proceeding." Id. at 357, 385. The Board determined that
the realism issues were thus "no longer 'in controversy' between the parties" and
that the record on all other matters was complete and warranted a decision in
LILCO's favor. Id. at 385, 317 & n.3. 1 It therefore authorized the Director of the
NRC's Office of Nuclear Reactor Regulation (after making the requisite findings
on uncontested matters) to issue a fu))-power operating license for Shoreham.
Id. at 386.
Soon thereafter the Governments filed notices of appeal from the Lie' 1sing
Board's decision. They also moved jointly for bifurcation of the appeal and
expeditious review of one narrow '~urisdictional" issue: whether the OL-3
Licensing Board can dismiss the intervening Governments from a portion of
the licensing proceeding not pending before that particular Licensing Board.
Specifically. they noted that the Licensing Board in the "OL-5" phase of
1 Notwithstanding its cooclusioo that the realism issues were no looger in cootroversy. the Licensing Board elected
to review what it characterized as ULCO's "Priml flcie" case on those issues. lBP-88-2A, 28 NRC It 377-85.
On the strength of that review, il found that. "Ibsenl the IInctioo of dismissal. I decisioo on the merits of the
issues would hive been rendered in [ULCO'I) favor." It!. 11357,385. The Board Icknowledged. however, that.
given its dismissal of the Governments from the proceeding. this finding was dicta. It!. It 377. Presumably for
this reason the Board did not Illude specifically to the finding in IClting fonh its cooc1usioos of law. Ste it!. at
385.
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this proceeding has matters pending before it in connection with the recent
emergency exercise conducted at Shoreham.
In an unpublished order dated September 27, 1988, we granted the Governments' request to bifurcate and to expedite their appeal on the jurisdictional
question.2 LILCO and the NRC staff oppose the Governments' appeal.] As
explained below, we reverse the OL-3 Licensing Board's decision in LBP-8824 insofar as it purports to dismiss the Governments from a segment of the
case pending before a different Board. Consequently, because issues remain to
be resolved in this proceeding, the OL-3 Licensing Board's full-power license
authorization is necessarily void and must be vacated.
A. The Governments' argument is brief and to the point In ALAB-901, 28
NRC 302 (1988), issued three days before LBP-88-24, we remanded to the OL5 Licensing Board for appropriate and expeditious action certain new matters
raised in connection with the June 1988 emergency exercise at Shoreham.· On
September 22, pursuant to our direction in ALAB-901, the OL-5 Licensing
Board issued an order scheduling further proceedings in that part of the case.
Thus, according to the Governments, the OL-3 Licensing Board did not have
jurisdiction over the entirety of this licensing proceeding and could not therefore
dismiss, or purpon to dismiss, the intervenors from the proceeding as a whole.5
LILCO disagrees and asserts that the OL-3 Board had not only the power
but the duty to dismiss the Governments from the proceeding. It makes
several arguments to suppon this view. First, LILCO states that the OL-3
Board's findings on the merits - i.e., that the Governments' conduct was
willful, prejudicial, and in bad faith, warranting their dismissal - must be
2 Our unpublished September 29 memonndum and order leIS fonh in detail and in response to a ULCO motion
our zeasms for considering separately and expeditiously !he discrete jurisdictimal issue raised by !he GavcmmcnlS'
appeal LlLCO makes much of !he fact that we bifurcated !he Governments' appeal wi!hout soliciting o!her parties'
viewa fim. The oequence and manner in which we Iddress issues raised at Ippeal is, of course, I matter inherently
committed to our discretion. Moreover, bifurcatim of !his Ippeal is of no glUter mcment !han I dc:terminatim
to enter I lUy to preserve !he IUlUs quo - Iction !hat we hive Ilso taken at In ex plrte basis, where in our
judgment, !he circumstances warranted iL In bo!h instances, fuJI briefing on !he merits by III parties followed.
3 The Governments moved for leavc to file I reply to ULCO. ULCO opposed !heir motim, but, in !he llternative,
tendered I response to !he Gavcmments' reply brief and requested oral argumcnL In view of !he decision we reach
here, we need nO( consider !he Governments' furlher arguments, and !heir motion is !hcrcforc "tUtd. Ln.CO',
a1ternativc rcspmsc is ncc:essarily rejected IS well
4 Al explained in ALAB·900, 28 NRC Z7S, 282·83 (1988), !he Commissim', regulations require • "fu!l
participltim" emergency exercise wilhin !he two years preceding !he issuance of • fuJI·power operating license
for I nuclear power flcility. As. result of I court decision and I corrcspmding change in !he Commission',
rules, intervenors may litigate !he issue of whclhcr !his pre-license exercise reveals any "fundamental naWl" in
!he emergency plan.
The June 1988 exercise is ULCO', ,econd Ittempt to ..tisfy!he prc-Iiccnsc exercise requircmenL (The OL-S
licensing Board found !he 1986 exercise deficient in ,cope and we affirmed !hat cmclusim in ALAB-900.)
Following !he recent issuance of !he Fedcra! Emergency Management Agency'l flvorable report at !he 1988
exercise, !he NRC ltaff Ind !he Governments sought to initiate proceedings in that regan!. In ALAB-901, we held
!hIt we had jurisdiction over.1l matters relating to ULCO'. compliance wi!h !he prc-license exercise n:quircment,
but we remanded III new matters concerning !he 1988 exercise to !he OL-S Board for disposition.
5 The Governments IIrcss !hIt !hey will chillenge, m !he merits, their dismissal from any plrt of !he proceeding,
as well as other parts of lBP-88-24, when !hey brief !he unexpedited portim of !heir Ippeal
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assumed correct for the purpose of this appeal. Second, a discretionary case
management tool (the use of multiple licensing boards for discrete segments of
the proceeding) cannot be used to shield unlawful, punishable behavior or to
revise Commission policies. Third, any licensing board has the power to dismiss
a party from the entire proceeding. Rmrth, federal case law supports the OL-3
Board's dismissal of the Governments from the proceeding.6
The staff, which asked the OL-3 Licensing Board to dismiss only the
Governments' realism contentions, rather than the Governments themselves from
the entire proceeding (see LBP-88-24, 28 NRC at 369), takes a somewhat
different approach in opposing the Governments' appeal. It objects to the
separate and expeditious consideration of the jurisdictional issue and does not
address the merits of this question at all. Instead, the staff urges us to review
the record below on the merits of the sanction issue (presumably later, after full
briefing by the parties) and to determine if the Governments' conduct warrants
their dismissal from all or any part of the Shoreham proceeding. The staff
believes that this would avoid the difficult jurisdictional issue raised here. It
also urges this approach even if it would cause delay in the exercise proceeding
pending before the OL-S Board.
B. We agree with the Governments that the OL-3 Licensing Board did not
have the authority to dismiss them from those portions of the proceeding that
are pending before another Board. Whatever the extent a licensing board's
authority may be with respect to the imposition of sanctions against a party, and
irrespective of whether the Governments' conduct in this proceeding warrants
sanctions, there is no basis for extending that authority to matters within the
purview of a different decisionmaker.
1. As is evident from the preceding paragraph, we agree with LILCO that,
for the purpose of deciding the discrete jurisdictional issue now before us on
appeal, we must presume the correctness of the OL-3 Board's decision on
the merits. Thus, we assume arguendo that the Governments obstructed the
discovery process and failed to obey certain OL-3 Board orders; that their
conduct was willful, in bad faith, and prejudicial to Lll.CO; and that the only
appropriate sanction is dismissal, which the OL-3 Board was clearly authorized
to order at least as to that part of the proceeding pending before it' Given these
assumptions of punishable conduct, the sole question raised by the Governments'
bifurcated appeal is - to repeat - whether the OL-3 Board has the authority to
dismiss the Governments from that part of the proceeding now pending before
a different adjudicatory board.
61lLCO makes a firlh argument: Ihatlhe intervenon' NlUS as IOVereign governmental entities does not protect
Ihem from Ihe c:onsequences of Iheir misdeeds. In view of our decisioo, we need not reach \his issue.
'It Ihould go wilhout .. ying Ihlt, because Ihese assumplioos are for argument purposes onlY. Ihey reflect no
view whatsoever on our part as to Ihe merits of Ihe unctions issue. We willlakc Ihlt miller up in Ihe lecond
part of Ihe Governments' appeal. See SUP'" notc S.
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LILCO makes several other points in connection with its ''presumption of
correctness" argument. It claims that. if the Governments prevail here, the
use of multiple licensing boards in one proceeding will essentially eliminate
the ultimate sanction of dismissal of a party from the entire proceeding, which
Commission policy specifically authorizes. See Statement of Policy on Conduct
of Licensing Proceedings. CLI-S1-S. 13 NRC 452, 454 (1981) (hereinafter
"Commission Policy"). It also argues that, by agreeing with the Governments'
jurisdictional argument, we would be effectively reversing the OL·3 Board's
decision on the merits to dismiss the parties, rather than merely their realism
contentions. LILCO is wrong on both counts.
By holding that a licensing board can dismiss a party from only the part of
the proceeding within that board's purview, when other parts of the proceeding
are pending before a different board, in no way do we vitiate the ultimate
sanction of dismissal from the entire proceeding. That result can still be
accomplished by requesting the sanction of dismissal from each of the boards
before which different parts of the proceeding are pending. While that may
appear to be burdensome, it is an illusory burden: if the conduct allegedly
warranting another party's dismissal from the entire proceeding is, in fact, so
egregious and pervasive, the party requesting that sanction should have little
difficulty in making its case before each board then presiding over different
facets of the proceeding. For example, the party seeking sanctions would not be
precluded from arguing to "Board B" that an opposing party's conduct- though
above reproach before "Board B" - was so contumacious and prejudicial before
"Board A" as to warrant dismissal from the "Board B" proceeding as well. This
procedure assures that no particular board is "more equal" than any other board
presiding in the same overall proceeding, and prevents the arrogation by one
board of authority legitimately vested in another.' More important, it protects a
party's fundamental right to be judged by each decisionmaker before whom it
appears.
LILCO's other point - that upholding the Governments' jurisdictional claim
would amount to a reversal on the merits of the OL·3 Board's determination
to dismiss the parties, rather than their contentions - is equally flawed. Our
jurisdictional holding does not affect in any respect the OL·3 Board's authority to dismiss the Governments as parties from that part of the proceeding over
which the OL·3 Board presides. The OL-3 Board considered a number of issues
other than the realism contentions. Although that Board resolved those other

• We previously ~jcaed ULCO', argument that the Commission established the 01..-3 Uecnsing Board as the
Nacncnl jurisdiction" board Cor this proceeding. ALAB-90I. 28 NRC at 308 n.6. IC that had been the intent, then
an appropriate notice to that effect should have been given at the outset.
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issues on the merits, its dismissal sanction appears to apply to those issues as
well.'
2. We have no quarrel, in general, with LILCO's second argument that a discretionary case management tool cannot be used to shield unlawful
behavior or to defeat Commission policy.l0 As discussed above, the use of
multiple licensing boards does neither, and effective means exist to seek redress
(including dismissal from an entire proceeding) for assertedly improper conduct
in an adjudication. But the corollary of Lll..CO's general principle is also true:
a discretionary case management tool cannot be used to affect a party's right to
be judged independently and fairly by each board before which it appears. Thus,
one of several boards presiding in a single proceeding cannot take advantage of
the multiple-board approach and expand its own authority to matters pending
elsewhere through the vehicle of a discovery sanction. See infra note 21. 11
3. LILCO next argues that any Licensing Board assigned to this proceeding
has the power to dismiss a party from the entire proceeding. According
to LILCO, this simply follows from the Commission's policy specifically
authorizing dismissal of a party. We have already addressed this matter, supra
p. 429, and conclude that there is no conflict between our jurisdictional ruling
here and the Commission Policy.12
In connection with this argument, LILCO states that a licensing board
considering dismissal as a sanction should take into account "such things as the
nature and pervasiveness of the behavior being punished and the relationship
of the sub-proceeding in which the disciplinary action is taken to other subproceedings affected by it." LILCO's Answer, supra note 10, at 1 (emphasis
added). We fully agree with Lll..CO that these are factors a licensing board
'Thus, if we detcnnine, on the merits, thlt the OL-3 Board properly dismissed the Governments from the OL-3
part of the proceeding, there will be nO ftud to address the Governments' appeal fran the Board', ruling on tlIher
issues, such IS the emergency broadcast system cmtentim.
10 In this section of its brief, ULCO summarizes the histOlY of this proceeding and makes arguments in support
of the merits of the OL-3 Board', imposition of sanctims. See ULCO', Answer (October 4, 1988) at 5·10. As
we have stressed repeatedly, the issue before us at this juncture is not aboot the merits of the sanctions decisim;
indeed, as ULCO hIS urged, we have ISswned argwNlo the correctness of that decision. Su supra p. 428.
ULCO also impliedly criticizes oor ruling in ALAB·90I, 28 NRC at 308 n.6, that the OL-5 Board had erred
in certain respects in • decision it issued in March 1988, LBP·88-7, 'IT NRC 289. See ULCO', Answer at 8.
ULCO seems to suggest that. because the Licensing Board ruling there at issue had not been appealed, it was
binding. We have Img held, however, that unappealed licensing board conclusions 00 legal issues do not have
prccedenual effect. Dub Power Co. (o,erokee Nuclear Statim, Units 1,2, and 3), ALAB-482, 7 NRC 979, 981

n.4 (1978).
11 As this Clse demonstrateS, the use of multiple boards hIS both advantages and disadvantages. It permits faster
resolution of incteasingly canplex issues in litigation that goes on for years. But it also leads to procedural
anomalies that generate more dispUteS. On balance, however, the advantages ootweigh the disadvantages, in wr
view. In any event. this practice is currently I necessity in NRC litigation, and the parties must take the good with
the bad. (We note that multiple licensing boards, without special "OL" docket numbers, are in use in the Seabrook
yroceeding• There are also multiple appeal boards for different phases of btllh Seabrook and SJwrtMm.)
2 We lisa note that, It the time of issuance of the Commissim Policy, multiple licensing boards were used rarely,
if ever. In ract. this case management tool is not even menumed in the Policy StatemenL See 13 NRC at 452-59.
Thus, we cannot reasonably draw any inferences as to the Commissim'. intent on the issue now before us.
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should consider, The OL-3 Licensing Board majority opinion, however, fails
to reflect that that Board gave any serious consideration to the relationship of
its action to the proceeding pending before the OL-5 Board. The OL-3 Board
knew three days before its decision (when, by happenstance, ALAB-901 was
issued) that proceedings before the OL-5 Board would soon be under way with
regard to the 1988 exerciseP Indeed, the day before LBP-88-24 was issued,
the OL-5 Board issued its scheduling order. Yet the OL-3 Board majority's sole
reference to that fact is found in the following cryptic footnote,
In regard to any challenges to an exercise recently held on the Applicant's emergency plan,
an interested person can petition the Commission for a hearing on any alleged deficiencies.

LBP-88-24, 28 NRC at 377 n.39. t4 The meaning of this footnote is unclear, but
no matter how it is construed, it provides no explanation for the Board's apparent
attempt to extend its authority to matters pending elsewhere. This failure to
provide reasons for such a significant aspect of the Board's decision would be
cause alone to reverse and remand the Board's decision on the jurisdictional issue
raised by the Governments' appeal. See Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 41 (1977), aff'd, CLI78-1,7 NRC I, afJ'd sub nom. New England Coalition on Nuclear Pollution
v. NRC, 582 F.2d 87 (1st Cir, 1978). See also Patton v. Aerojet Ordnance Co.,
765 F.2d 604, 607-08 (6th Cir. 1985) (basis for dismissal as sanction for failure
to comply with discovery order must be fully articulated).u Bccause solely a
question of law is involved here, however, there is no need for a remand to the
Licensing Board for further consideration of the issue.16

13 The fact that no contentions have been proffered and admitted yet in the OL-5 proceeding is inelevant. At
least until the 01,3 Board', dismissal decisioo, there appeared to be no dispute among the patties IS to the
Governments' right to 1111 opporlUllity /0 propOSl litigable colllllllion.r concerning the 1988 emergency exercise.
At this stage, that right is necessarily equivalent to the right to litigate an a!mldy admitted contention.
14 In his partial con=ce and dissent, Judge Shon (who sits on both the OL-3 and OL-5 Boards) takes note of
the pending exercise proceeding and our recent decision in ALAB-901. LBP-88-2A, 28 NRC It 392.
l~ We do not IUggest that the three days between the issuance of ALAB-901 and LBP-88-2A necessarily provided
adequate time far the licensing Board to address the issue of the extent to which it could impose unctions against
the Governments. There is no apparent reason, however, why the Board had to issue its decision when it did, and
no reason why it could net have ,olicited the patties' views on this matter before it unequivocally reached the
IUbstantive conclusions that the record on all remaining issues was complete and that no litigation obstacles ~
the issuance of a full-power license remained_
In this regard, we do net understand ULCQ', reference to our decision in Duh Pt»Wr Co. (Pcrldns Nuclear
Station. Units I, 2, and 3), ALAB-591, 11 NRC 741 (1980) Cmherent right and duty of board to dcu:nnine, in
the fin:t instance, the bounds of its own jurisdiction). Sec ULCO', Answer at 4 n.l. LBP-88-2A must be read
as reflecting the OL-3 Board's conclusion that it possessed the jurisdiction to dismiss the Governments fran the
entire proceeding. The fact that the Board chose not to explain the basis far that conclusion ClMet ,erve to relieve
us of the obligation to review it on the Governments' appeal.
16Both ULCO and the staff note that Wabuse of discretion" is the proper standard far federal appellate court
review of district court orders imposing discovery-related ,anctions. We are awll'C of no ,uch constraint, however,
on the scope of review of a jurisdictional issue like that involved here.
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4. LILCO's last argument is that "federal case law makes clear that a court's
authority to impose sanctions, including dismissal from the entire case, cannot
be limited by bifurcated proceedings or other 'case management tools' that are
typically employed in complex federal litigation." LILCO's Answer at 10-11.
LILCO later acknowledges that these cases may be distinguishable from the
matter here at issue. Id. at 14. They are indeed distinguishable, and on essential
points.
In Branca v. Security Benefit Life Insurance Co .• 773 F.2d 1158. 1164-66
(11th Cir. 1985). oj!' d in part and remanded in part on other grounds, 789 F.2d
1511 (1986). the court of appeals held that a federal district court in Florida
could order sanctions against a defendant in litigation pending in that court for
that defendant's failure to comply with an order to compel issued by a federal
district court in Kansas. The Kansas court became involved, not because it had
jurisdiction over any "merits" issues in the involved Florida lawsuit concerning
insurance proceeds, but because it was merely the site of a deposition taken in
connection with that suit On this basis alone, Branca is clearly distinguishable
from the controversy that confronts us. More significant, however. Federal
Rule of Civil Procedure 37(b)(2) explicitly authorizes the court in which an
action is pending to impose sanctions against a party for failure to comply with
discovery orders issued by other courts in connection with the pending action.
This rule recognizes the fact that deponents in federal litigation often reside
in districts other than where the litigation is pending. These outlying district
courts essentially act as agents in discovery disputes on behalf of the court
presiding over the lawsuit. If the "lawsuit" court disagrees with a ruling of
the "discovery" court, the former has the ultimate jurisdiction under the rule to
resolve any discovery dispute. Not only is this fact pattern inapposite here. the
NRC Rules of Practice contain no provision comparable to Rule 37(b)(2).
LILCO's other citations are equally unpersuasive. While each involves either
multi-phase litigation, multiple claims and counterclaims. or multiple litigants,
in every case the same judge presided over all aspects of the litigation. See Weisberg v. Webster. 749 F.2d 864, 869-72 (D.C. Cir. 1984); Wyle v. RJ. Reynolds
Industries. Inc., 7('1) F.2d 585, 588-91 (9th Cir. 1983); Aztec Steel Co. v. Florida
Steel Corp .• 691 F.2d 480. 482 (11th Cir. 1982), cert. denied. 460 U.S. 1040
(1983). Thus. unlike here. no issue arose as to the presiding judge's authority
to impose a sanction that would affect a party's status as a litigant in a related
action pending before a different judge,17

171n fact, in Weisber,. 749 F.2d .t 872, the coon noted thlt the presiding distric:tjudge WII "particularly dOle"
to the ovcraIl proceeding involved there. Interestingly, the Wyle roun pointed out that .. 'the unction must be:
spcc:iIic:aUy related to the panic:ular 'daim' which was .t issue in the order to provide discovery.'" 7f1J F.2d .t
591 (quoting IfISUf'flIlU Corp. ollre/aNI, Ltd.

Y.

Compag";~
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des Bauzitu de GuilUa. 456 U.S. 694, 7CJ7 (1982».
(COM_d)

5. As noted above, the staff does not address the jurisdictional question
raised by the Governments' appeal. Instead, it essentially asks us to reconsider
our determination to answer that question separately and expeditiously. The
staff believes that we can avoid the jurisdictional question entirely by reviewing
the OL-3 Board's sanction decision on the merits. Citing a concern for the
integrity of the NRC's adjudicatory process, the staff also asserts that that is the
preferred course, even if it means staying the exercise proceeding now before
the OL-5 Board."
We decline the staff's suggestion that we reconsider our decision to give the
Governments' jurisdictional appeal priority. Our September 29 memorandum
and order already deals with that matter. See supra note 2. We add only two
points in further response to the staff. First, we do not believe that consideration
of the merits of the Board's sanction decision would necessarily allow us to
pretermit the jurisdictional question before US.19 In any event, because this issue
might well arise in other proceedings, there is added cause to decide it now.
See supra note 11. See also ALAB-900, 28 NRC at 284-85. Second, as a
consequence of ALAB-901 and the OL-3 Board's decision in LBP-88-24, the
status of the exercise litigation before the OL-5 Board is in doubt. We believe
it is our responsibility to clarify the status of that litigation and to do so as
promptly as possible.2O We also reject the notion that delay of the proceeding in
connection with the 1988 exercise is acceptable. As we noted in ALAB-900, 28
NRC at 285 n.5, the time actually available under the Commission's regulations
to litigate and to decide any admissible exercise-related contentions does not
allow for much slack.
6. Finally, even if there were no jurisdictional constraints on the OL-3
Board's imposition of sanctions, dismissal from a proceeding is "so harsh a
penalty, it should be imposed only in extreme circumstances." Wyle, 709 F.2d
at 589. Consistent with this guiding principle, a board should be particularly
cautious in extending the scope of this sanction to matters beyond those over
which it is presiding, particularly where, as here, the sanction directly leads

Allhouglt we arc not obliged 10 do research for cilher a pany or • licensing board. we have cIiocovcrcd no
fcdcnJ. aulhority Ihat would rupport the OL-3 Licensing Board', jurisdiction 10 dismiss Ihe Governments from
Ihll part of this proceeding pending elacwhcrc.
laThe staff docs nol ruggest, however. a corn:sponding rtay of Ihe license aulhorization.
19 AI noted above (note 11). Ihere arc multiple appeal board. and acvcral pending ·appca1. in this proceeding.
leading 10 the prospect of even greater proc:cdural problcms if Ihe jurisdictional conJIict between licensing boards
is not resolYCd now.
20 Two very recenl events in this cue vividly demonstrate Ihe need for expeditious resolution of Ihe jurisdictional
issue before us. In an unpublished memorandum and order dated October 6. Ihe OIairman of !he Licensing Board
Panel denied ULCO', October 3 motion for reconstitution of Ihe OL-S Licensing Board. One of Ihe alternative
reason. given (al 2) by Ihe Panel OIairman for his action is Ihat, nOlwilhsunding Ihe Governments' appca1. "there
is. II this juncture. no proceeding pending for which 10 appoinl • board." The OL-S Board as well has issued
(also on October 6) a memorandum and order denying. on a limilar ground. Ihe Governments' rcqUCII for a
postponemenl of Ihe time for filing exercise contentions.
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to termination of the proceeding and authorization of an operating license.l1
The OL-3 Board's majority opinion, insofar as it forecloses the Governments
from the OL-5 proceeding concerned with the 1988 exercise, does not reflect
adequate attention to all of the significant implications of its decision. See supra
pp.430-31.
C. Because we conclude that the OL-3 Licensing Board did not have the
authority to dismiss the Governments from a portion of the proceeding pending
before a different Board, all outstanding emergency planning issues have not
been resolved. Thus, the stated basis for the OL-3 Board's full-power license
authorization does not exist, and, aforliori. that authorization must be vacatedP
Insofar as it purports to dismiss the Governments from the proceeding now
before the OL-S Licensing Board, LBP-88-24, 28 NRC 311, is reversed; the
authorization of a full-power license included in LBP-88-24 is vacated.
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

21 If one of sevcnllicensing boards presiding in • lingle proceeding was considering the imposition of • lesser
nnction - e.g., drawing inferences on certain issues unfavorable to the party being punished - we cannot
imagine that board extending this sanction to matten pending before a different board, and certainly not without
a substantial justification and explanation. No less should be required of a board seeking to impose the severest
sanction of all
22 We express no view IS 10 whether there is another basis for the authorization of • license afforded by the
Commission's regulations. See, e.g., 10 c.P.R. §SO.47(c)(1).
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The Licensing Board denies reconsideration of, but clarifies, its opinion in
LBP-88-25, 28 NRC 394 (1988).

RULES OF PRACTICE:

DISCOVERY (INTERROGATORIES)

Given the importance of the issues underlying the grant of a license under
the Atomic Energy Act, parties must ensure that communications between one
party and another or between a party and the licensing board result in a common
understanding of the intended message.
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MEMORANDUM AND ORDER
(Supplemental Opinion Concerning Response to
NECNP Interrogatory 5)
By our Memorandum and Order (NECNP Motion to Compel), LBP-88-25,
28 NRC 394 (1988), we determined, inter alia, that the response of Vermont
Yankee Nuclear Power Corp. (Applicant) to Interrogatory 5 of the New England
Coalition on Nuclear Pollution (NECNP) was not adequate, and we directed the
Applicant to provide a further response. The Applicant has now done so and,
additionally, has requested reconsideration of certain portions ofLBP-88-25. We
find that, although formal reconsideration is not warranted, some clarification
of those aspects of LBP-88-25 concerning Interrogatory 5 may be in order.

1.

Background

Interrogatory 5 (filed August 4, 1988) sought a description "in detail" of the
Applicant's "schedule for completing the design, installation, and testing" of the
proposed enhanced spent fuel pool cooling system, "including but not limited
to the date this system is expected to be operational" (at 4). The Applicant
responded that all of the spent fuel pool cooling system was already designed,
installed, tested, and operational, "with the exception of the Emergency Standby
Subsystem of the Spent Fuel Pool Cooling System, which will be completely
designed, installed and tested prior to the storage in the spent fuel pool of more
than 2,000 spent fuel assemblies, but for which no more definite schedule now
exists" (Response dated August 16, 1988, at 5-6, emphasis supplied).
NECNP was dissatisfied with that answer and, on August 31, 1988, filed a
motion to compel a further response. It recognized the difficulty in predicting
schedules with absolute accuracy but claimed, in particular, that if the Applicant
were in good faith in proposing the enhanced system it must have a more
definite schedule. The Applicant responded to NECNP's motion (on September
15, 1988, at 7) to the effect that, so long as an answer is complete, no further
answer can be compelled; and that, in essence, no schedule existed.
In LBP-88-25, we found the Applicant's response to Interrogatory 5 to be
inadequate, and we directed a further response. We did so not primarily on
the basis of NECNP's assertions - although we agreed with them in principle
- but rather on the basis of independent information which had previously
been supplied to us (as well as to the parties) by the Staff. As set forth in
LBP-88-25, that information stemmed from the transcript of a public meeting
between representatives of the Applicant and the Staff which took place on
February 9, 1988, together with a commitment made in a letter to the Staff
dated March 2, 1988. Among other matters, the Applicant at the meeting set
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forth what it described as a "proposed schedule" (Tr. 19), based on projected
cycles of reactor operation which it also described as "projected dates based
on our current schedules" (Tr. 20). See LBP-88-2S, supra, 28 NRC at 397.
This information appeared to us to be at least a rough projection of a schedule
under which design, installation, and testing of the supplementary system was
projected to occur. This was further emphasized by the March 2 commitment
letter to the Staff, which stated that "[t]his system will be operational no later
than the end of Cycle 16 (Projected to be 1993)."
Because of the apparent inconsistency between the Applicant'S response to
Interrogatory S and its previous presentation to the Staff summarized above,
we expressed doubt as to the adequacy of the answer to Interrogatory Sand
directed a further response to the interrogatory. We further commented that
"[ajbsent a satisfactory explanation, we, if not the Staff as well, might have
good reason for questioning the good faith, if not the veracity or completeness,
of any statements made in support of the application." LBP-88-2S, supra, 28
NRC at 398, emphasis supplied). We went on to spell out three specific issues
concerning the schedule that we wished the Applicant to address (of which the
last had no bearing on the apparent inconsistencies).

2.

Motion for Reconsideration

On October 7, 1988, the Applicant filed not only its further answers to interrogatories (including Interrogatory S) (hereinafter "Further Answers") but also a
motion for reconsideration of that portion of LBP-88-2S dealing with Interrogatory S. Its motion starts with the premise that, in LBP-88-2S, we "reached and
published" a conclusion concerning the truthfulness and completeness of the
Applicant'S prior answer (Motion at 1, 2, 3). It goes on to criticize the Board
for reaching such a conclusion on the basis of material allegedly taken out of
context and without first providing the Applicant an opportunity to explain the
apparent inconsistencies. The Applicant takes the position that the initial answer
was true and complete, and that it did not have or need to have at that time (and
does not have now) any "firm milestone date" for installation or operation of the
system, beyond the time when 2000 assemblies in the pool would be exceeded
(Further Answers at 2).
It describes its presentation to the Staff at the February 9, 1988 meeting in
terms of a "feasibility analysis for completing implementation of the proposed
addition prior to the storage of the 2,001st spent fuel assembly in the spent fuel
pooI." The Applicant explained (Further Answers at 4-S):
The purpose of this presentation to the Staff was threefold: (i) to demonstrate that
the proposed addition was a feasible solution to the problem, (ii) to show that design,
implementation and testing could be accomplished prior to storage of more than 2,000
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assemblies, and (iii) to make clear to the Staff that Vermont Yankee did not intend
implementation of the proposed addition until the Staff has concurred that the proposal
effectively resolved or mooted concerns previously expressed.••. Mr. McElwee projected
general milestones first in his presentation in terms of plant cycles and then in response
to a Staff question in terms of estimated earliest possible dates. Plant cycle lengths vary
according to plant operating history. Mr. McElwee did not state then, nor has it ever been
the position of Vermont Yankee, that such a series of general milestones had been formally
established as the Vermont Yankee schedule for implementation of the addition .•••

The Applicant went on to acknowledge that the language upon which the
Board relied is "susceptible of being misinterpreted if taken out of the context
of the Vermont Yankee presentation" (Further Answers at 5; Motion at 4). It
concluded, however, that "[iJn fact, there is no inconsistency between or among
Mr. McElwee's presentation, Vermont Yankee's prior answer to Interrogatory
No.5, and the facts" (Further Answers at 5).
Finally, the Applicant perceives our conclusion as impairing the reputation for
the highest standard of candor and ethical conduct in dealing with all branches
and departments of NRC, maintained by Vermont Yankee and its counsel. The
Applicant asks us to strike or modify the portion of LBP-88-25 dealing with
Interrogatory 5 and to republish the same or (alternatively) its "Further Answers"
to the interrogatory.

3.

Opinion

We begin by emphasizing that, contrary to the Applicant's perception, LBP88-25 never "reached and published" a conclusion concerning the truthfulness
and completeness of the Applicant's prior answer to Interrogatory 5. We only
pointed to some information of record which raised significant questions in this
regard and posed certain inquiries designed to bring out the true facts. We
qualified our statements regarding truthfulness and completeness with the very
real caveat (which the Applicant seems to have overlooked) that only "absent"
a satisfactory explanation "might" those adverse inferences be accurate.
With its supplemental response, the Applicant has, in our view, negated any
adverse inferences as to truthfulness or completeness which may have attended
its prior answer, notwithstanding the fact that neither the February 9 meeting
between the Applicant and Staff nor the subsequent March 2 "commitment"
letter referenced Mr. McElwee's presentation as being a feasibility analysis. We
trust that this conclusion will remove the source of the Applicant's concern.
We add, however, that, if the Applicant had provided with its initial answer
the additional explanations included in its "Further Answers," the misunderstandings that may have resulted would not have had an occasion to develop. In
that connection, as the Applicant itself acknowledges, terms like "schedule" may
have different meanings to different persons in different contexts. The instant
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case is but one example. Given the importance of the issues underlying the
grant of a license under the Atomic Energy Act, parties must ensure that communications between one party and another or between a party and the Board
result in a common understanding of the intended message.
In addition, the current lack of schedule for the enhanced fuel pool cooling
system leaves in place for an indefinite time period the present alleged (and
apparent) violation of the single-failure criterion which seems to be occurring
routinely, through reliance on the residual heat removal system every time
there is a partial core offload. See Tr. 55-56, 59, 77-78 (first prehearing
conference); ALAB-869, 26 NRC 13, 21 n.4 (1987). Although carried out by the
Applicant under the authority of its current technical specifications, and beyond
our auUtority to remedy in this proceeding (which is limited to consideration
of the storage of more than 2000 fuel assemblies in the spent fuel pool), we
noneUteless believe that a schedule leading to Ute elimination of this troubling
issue as soon as possible is preferable to the current practice.

4.

Conclusion

In light of Ute foregoing, we find no need formally to reconsider our prior
ruling. To the extent Utat further clarification may have been warranted, it
is being provided here. This Memorandum and Order is being published
out of sequence, immediately following LBP-88-25. (Because of publication
schedules, it appears as Ute first Licensing Board issuance in the October 1988
edition of NUREG-0750, Ute Nuclear Regulatory Commission Issuances.)
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Dated at BeUtesda, Maryland,
this 24Ut day of October 1988.
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The Licensing Board admits two late-filed contentions and denies admittance
of a third.

RULES OF PRACTICE:
CONTENTIONS

NONTIMELY SUBMISSION OF

A proposed contention submitted after the initial time period for the filing
of contentions in a proceeding is deemed to be "late-filed" and must satisfy not
only the usual standards for contentions, set forth in 10 C.F.R. § 2.714(b), but
also a balancing of the five factors set forth in 10 C.F.R. § 2.714(a).

NEPA:

BEYOND-DESIGN-BASIS ACCIDENTS

Claims of increased risk from beyond-design-basis accidents are not litigable
as a matter of law or of Commission discretion under the 1980 NEPA Policy
Statement. in a license amendment proceeding involving the proposed expansion
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in capacity of a spent fuel pool. ALAB-869, 26 NRC 13,31 n.28; ALAB-876,
26 NRC 277, 285 (1987).
RULES OF PRACTICE:

CONTENTION, ADMISSIBILITY OF

If a less-than-design-basis accident is offered as the foundation for a contention asserting the potential existence of a self-sustaining zirconium fire in the
spent fuel pool, a basis must be furnished to demonstrate how such a fire could
arise. Pacific Gas and Eleclric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), ALAB-880, 26 NRC 449, 456-57 (1987).
NEPA:

ENVIRONMENTAL ASSESSMENT

Even though an environmental assessment need only "consider" a subject,
a challenge to the EA's consideration of the subject may be entertained. 10
C.F.R. § 51.104(b).
RULES OF PRACTICE:

CONTENTIONS

In considering whether an adequate basis has been set forth to serve as the
foundation for a contention, a Licensing Board may not look to the merits of
material in the basis. HoUSlon Lighting and Power Co. (AlIens Creek Nuclear
Generating Station, Unit I), ALAB-590, 11 NRC 542 (1980).
NEPA:

ENVIRONMENTAL IMPACT STATEMENT

The need for an environmental impact statement in a spent fuel pool capacity
expansion proceeding must be evaluated on a case-by-case basis.
NEPA:

CONSIDERATION OF ALTERNATIVES

NEPA has two differing requirements for the consideration of alternatives.
Section 102(2)(C) requires a detailed discussion, but only where an EIS is also
required. Section 102(2)(E) requires a consideration of alternatives in all cases
in which there are "unresolved conflicts concerning alternative use of available
resources," irrespective of whether or not an EIS is required. Where an EIS is
required, the § 102(2)(E) discussion may be subsumed within the § 102(2)(C)
discussion.
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NEPA:

CONSIDERATION OF ALTERNATIVES (§ l02(2)(E»

Where the objective of an action can be achieved in one of two or more ways
that will have differing impacts on the environment. the § 102(2)(E) requirement
comes into play.

MEMORANDUM AND ORDER
(Late-Filed Environmental Contentions)
This proceeding involves the proposed expansion in the capacity of the spent
fuel pool at the Vermont Yankee Nuclear Power Plant. in Vernon, Vermont.
On August IS, 1988, following the issuance by the NRC Staff on July 25,
1988, of its Environmental Assessment (EA) of the project. the New England
Coalition on Nuclear Pollution (NECNP), an Intervenor in this proceeding, and
the Commonwealth of Massachusetts, currently participating as an interested
State pursuant to 10 C.F.R. § 2.71 5 (c), jointly submitted for litigation three
late-filed contentions. The State of Vermont favors their admission, whereas
Vermont Yankee Nuclear Power Corp. (Applicant) and the NRC Staff each are
opposed to admission of any of them. For reasons set forth below, we accept
two of the contentions and deny the third.
A.

Background

,

In our initial Prehearing Conference Order, dated May 26, 1987, LBP-87-17,
25 NRC 838, we admitted three contentions: one safety and two environmental.
The safety contention (Contention I), sponsored by NECNP, concerned the spent
fuel pool cooling system; the environmental contentions, sponsored jointly by
NECNP and Massachusetts, concerned, respectively, NRC's consideration of the
environmental aspects of severe accidents (Contention 2) and of alternatives to
the proposed course of action (Contention 3). Upon appeal by the Applicant, the
Appeal Board let stand (with minor modifications) our admission of Contention
1 but reversed our admission of the two environmental contentions, Contentions
2 and 3. ALAB-869, 26 NRC 13 (1987). Thereafter, it denied reconsideration
of its ruling on Contention 2, the severe-accident contention. ALAB-876, 26
NRC 277 (1987).
In LBP-87-17, we established a schedule for the submission of new contentions following issuance of various NRC Staff review documents. Following
issuance of the Staff's EA, and within the schedule previously established by
us, NECNP and Massachusetts jointly submitted three new environmental contentions, each purportedly based in part on material appearing in the EA. The
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State of Vermont, participating as an interested State, favored their admission.!
The Applicant and Staff each opposed admission of any of the new contentions.l
The Intervenors filed a reply on September 14, 1988, and the Applicant and Staff
filed responses to that reply, on September 21 and 3D, 1988, respectively.3
The thrcc newly filed contentions - denominated by NECNP and Massachusetts as "Environmental Contentions" to avoid confusion with the three
contentions that we earlier admitted - are deemed to be "late-filed" under the
Commission's Rules of Practice inasmuch as they were submitted after the initial
time period for the filing of contentions in this proceeding. No party disputes
that, in those circumstances, the contentions must satisfy not only the usual standards for contentions, set forth in 10 C.F.R. § 2.714(b), but also a balancing of
the five factors set forth in 10 C.F.R. § 2.714(a). We turn now to an examination
of these standards as applied to the new environmental contentions which are
before us.
B.

Environmental Contention 1

This contention alleges that the risk associated with a self-sustaining fire
in the spent fuel pool, without hypothesizing a beyond-design-basis event,
constitutes sufficient potential effect on the environment to require preparation of
an environmental impact statement (EIS). The contention is similar to, although
not identical with, former Contention 2, the admission of which was reversed
by the Appeal Board.
In former Contention 2, the Intervenors asserted in effect that the risk of a
particular accident was sufficient to require analysis by the Staff in an EIS. We
summarized the particular accident in question in the following terms:
(1) the greater likelihood of failure in the event of an accident of a GE Mark I BWR
containment (as is used at Vermont Yankee) as cmtrasted with other designs; (2) the location
of the pool in the reactor building, which is not designed to take severe accident loads;
(3) the failure of the pool or its cooling systems to be designed to accommodate such
severe accident loads; (4) the possibility of hydrogen leakage to the reactor building in
such an accident, resulting in hydrogen denagratim and detonation; and (5) an increase in
potential consequences of such an accident by the 40% increase in the amolmt of fuel stored,
particularly because of the increased inventory of cesium and strontium.

I Response of the Stlte of Vcnnont to Joint Motion of NECNP and the Commonwealth of Mass.chusetu for
Leave to File Late·Flled Contentions, d.ted August 29,1988.
lLiccnscc', Response to "Joint Motion of [NECNP]and the Commonwealth of M .... chusctl5 for Leave to File
Late·Filed Contentions," dated August 29, 1988 (Applicant" Response); NRC Stiff Response to Joint Motion of
New England Coalition on Nuclear Pollution and the Commonwealth of M.... chusetts for Leave to File Late·Filed
Contentions, d.ted September 6.1988 (I\t'RC Stiff Response).
3 We granted permission for NECNP and M .... chusetts to file their joint reply and for the Applicant and Stiff
to respond to new information in that reply. Memorandum and Order, dated September 13,1988 (unpublished).
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LBP-87-17, supra, 25 NRC at 845. We went on to characterize the accident
as a "beyond design basis accident," but held that it could be considered
in a proceeding such as this under carefully circumscribed conditions. A
further description of our rationale appears in the Separate Statement of Judge
Bechhoefer, which is appended to this Memorandum and Order at pp. 451-54,

infra.
The Appeal Board reversed our ruling on this contention on the basis that
claims of increased risk from beyond-dcsign-basis accidents are not litigable,
as a matter of law under the National Environmental Policy Act (NEPA), 42
U.S.C. §4332, and as a matter of discretion under NRC's 1980 NEPA Policy
Statement, 45 Fed. Reg. 40,101. ALAB-869, 26 NRC at 31 n.28; ALAB-876,
26 NRC at 285. In doing so, it noted that, on appeal, NECNP had argued that
a "beyond-design-basis accident" was not a precondition for the postulated selfsustaining fire in the spent fuel pool. The Appeal Board rejected that argument
on the ground that, in admitting the contention, we had not been faced with
such a claim. ALAB-876, 26 NRC at 284.
Such a claim is now before us. But the accident in question appears to be
the same one as the Appeal Board ruled could not be considered, as a matter
of law: a self-sustaining zirconium fire in the spent fuel pool, caused in part
by a partial fuel melt and hydrogen release to the reactor building (where the
Vermont Yankee spent fuel pool is located). The Intervenors have posited a
situation (and have furnished a basis) upon which a likelihood of hydrogen
release in the reactor could be founded. But they have not explained how, in an
accident considered within the design basis for this reactor, this hydrogen could
both detonate and lead to the consequences in the spent fuel pool envisaged by
the contention.
The Applicant opposes this contention on essentially two grounds. First,
it asserts that the hypothesized accident is no different from that previously
proposed by the Intervenors, that its identification thus did not depend on
anything in the EA and, accordingly, that it must be rejected both because it
is nonlitigable as a matter of law and because it is untimely.4 Alternately, the
Applicant asserts that no basis has been identified for the assertion that a selfsustaining zirconium fire in the spent fuel pool could result from the release of
hydrogen identified by the Intervenors and, accordingly, the contention lacks the
requisite basis.s The Staff argues only that the accident in question is a greaterthan-design-basis accident substantially similar to that rejected by the Appeal
Board and, therefore, the contention must be rejected as a matter of law.6

4 Applicant" Response. cl.lled August 29, 1988. It 7-9.
'Applicant', Response \0 loint Reply, dated September 21, 1988, It 1·3.
6 NRC Starr Respmse, dated September 6, 1988, It 6-8.
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We agree that the accident in question is essentially similar to that which

was the subject of the former Contention 2. Under the law of the case, which
the Appeal Board spelled out in ALAB-869 and ALAB-876, the proffered
contention is nonlitigable as a matter of law. Although it can be argued whether
or not the Appeal Board reached the correct answer on the contention in question
- see Judge Bechhoefer's Separate Statement for a further explanation of our
J1lling in LBP-87-17 which was reversed by the Appeal Board - we each have
no doubt that we are currently bound by the law of the case and that, in these
circumstances, the contention must be rejected as a mauer of law.
We add that, if a less-than-design-basis accident is intended to be offered as
the foundation for a self-sustaining zirconium fire in the fuel pool, we agree
with the Applicant that no adequate bases have been furnished to demonstrate
how such a fire could arise. See Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-880, 26 NRC 449, 456-57 (1987).
If so construed, the contention has to be rejected for lack of an adequate basis.
10 C.F.R. §2.714(b).

C.

Environmental Contention 2

1. This contention asserts that the EA fails to consider adequately the
consequences and risks posed by the proposed amendment of "worker exposure
to radiation." This risk is allegedly sufficient to warrant preparation and issuance
of an EIS.
As the bases for this contention, the Intervenors first incorporate by reference
their bases for Environmental Contention 1. Then they assert that the EA "does
not provide an adequate scientific basis to assess occupational risk." Specifically,
"[t]he environmental assessment does not state the number of workers who will
be exposed as a result of the proposed amendment''''' They further allege that the
EA postulates a 33-person-rem dose goal but fails to provide data to support this
hypothesis. Finally, the Intervenors assert that, in postulating the 33-person-rem
dose, the EA ignores potential doses from a number of different categories of
events. With their reply, the Intervenors provided certain specific information
concerning fuel-handling accidents (for which they cite the SER for the reracking
permiued by License Amendment 104) and inadvertent drainages of spent fuel
pools (for which they cite NRC Information Notice No. 88-65, dated August
18, 1988).
The Applicant and Staff each claim that the contention lacks a basis and lacks
specificity. In addition, the Applicant claims that the incorporation by reference
of the bases of the severe-accident contention can have no more validity for

7 Proposed Contentions at 34.
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this contention than with respect to the severe-accident contention, which we
have rejected as nonlitigable under the authority governing this proceeding. The
Applicant also asserts that., since the EA "considered" occupational exposure, no
more can be required. Finally, the Applicant would have us balance the factors
dealing with late-filed contentions against the admission of this contention.
2. This contention includes several distinct claims. Basically, it asserts that
the treatment of occupational exposure in the EA is inadequate for a number of
reasons. It would remedy those deficiencies by the preparation and issuance of
an EIS. But presumably, if it did not succeed in attaining that result., it would
nevertheless seek revision of the EA through the medium of our Initial Decision
in this proceeding. See 10 C.F.R. §§ 51.34(b), 51.l02(c), 51.104(b).
In evaluating this contention against the bases provided, it is clear that,
as the Applicant claims, the severe-accident portion of the basis can be no
more successful in founding a basis for this contention than for Environmental
Conterition 1. Whether in an EIS or an EA, we must abide by the conclusions
of ALAB-869 and ALAB-876 that "beyond design basis accidents" of the type
alleged cannot be considered in a license amendment proceeding of this type.
Beyond that., however, we disagree with the Applicant and Staff that an
adequate basis has not been set forth. The allegation that the EA fails to
record individual worker exposures is not only patently true but potentially
meritorious, per se. (The Applicant'S argument that any consideration by an
EA of a subject is in itself adequate counters the regulation that these matters
are litigable (10 C.F.R. § 51.104(b» and, indeed, is barely more than frivolous.)
Furthermore, many of the events referred to arc too diffuse and nonspecific to
be acceptable as bases for this contention; they fail to provide a foundation
for any assertion of excess occupational exposure. However, the references to
fuel-handling accidents and inadvertent pool drainages do not suffer from this
deficiency. The arguments against their validity provided by the Applicant and
Staff go to their merits, not their acceptability as bases. That is a process in
which we cannot engage at this stage of the proceeding. Houston Lighting and
Power Co. (Aliens Creek Nuclear Generating Station, Unit I), ALAB-590, 11
NRC 542 (1980).8

In sum, we find this contention to be acceptable, but limited to the three
bases we have referenced: (1) the failure of the EA to describe individual
worker exposures (particularly in terms of the number of workers receiving
additional exposures through this amendment., the maximum exposures to be
received by individual workers, and the number of workers who likely would

8 We note. however. Ibal NRC Information Notice 88-65 s\a1Cl (al 2): "Drainage of SFl'l can caUSe potentially
high ",<liauon doses and damage 10 fuel demenl.!l •••" and Iballhree ruch inadvertenl drainages were reported
as occurring wilhin • period of approximaldy 9 monlhs. Evaluation of \he import of !his information mull, of
course. awail considention on Ibe mc:ril.!l of Environmenlal Contention 2.
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receive various levels of exposures); (2) the failure to consider the occupational
exposure (if any) resulting from fuel-handling accidents; and (3) the failure to
consider occupational exposure (if any) resulting from inadvertent drninages of
the pool that might reasonably be expected to occur.
3. To accept any contention at this stage of the proceeding, we must balance
the lateness factors set forth in 10 C.F.R. § 2.714(a).9 The Staff would balance
these factors in favor of admission of this contention (although it opposes
admission on other grounds).10 The Applicant concedes that, if this contention
is regarded as a challenge to the EA (as we have construed iO, then it does not
dispute that there is good cause for the delay in submission. But on the basis
of a balancing of all the factors, it nevertheless urges that we not accept the
contention.ll
The Applicant would reach negative conclusions on factors (iii) and (v).
In particular, it asserts that "history supplies overwhelming evidence that the
probability that an EIS would be required is nil, and the probability that rejection
of the proposed license amendment would be required on environmental grounds
is even less." Those arguments, however, are irrelevant. In the first place, the
contention as we perceive it seeks either an EIS or, if not warranted, a revised
EA. Second, the Commission has directed that the need for an EIS in a case
such as this be evaluated on a case-by-case basis. ALAB-869, supra. 26 NRC
at 30; Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), CLI-86-12, 24 NRC I, 12, rev'd on other grounds sub nom. San Luis
Obispo Mothers for Peace v. NRC, 799 F.2d 1268 (9th Cir. 1986). Finally,
the Applicant's approach would substitute its own judgment for the informed
environmental review mandated by the NRC regulations. We decline to follow
that path.
Balancing the five factors, no one contests that the first, second, and fourth
balance in favor of admission of the contention. The third, concerning the
Intervenors' ability to help develop an adequate record, was not addressed by
the Intervenors. By their very act of pointing to certain aspects of the EA
that are apparently deficient, however, and by providing documentary materials
supporting certain of their claims, the Intervenors have already contributed to
the development of the record. We view this third factor as either neutral or
slightly in favor of admission. The fifth (potential expansion of issues and delay)
is negative but not to a degree that would outbalance the others. In short, we

9 These facton Ire: (i) Good cause, if Iny, for failun: 10 file 00 time; (ii) the availabilily of othermcan5 whereby
the petitiooer" inlcrCll will be protected; (iii) the exlcnl 10 which petitioner" participation may reasonably be
expected 10 Issist in dcvdoping a 'OWId record; (iv) the extenllO which the petitioner" interesl will be represented
by existing parties; and (v) the extenl 10 which the petitioner's participation will broaden the issues or delay the
~roc=Iing.

oStaff Respoose 1110-13.
11 Applicanl', Response II 13 n.21.
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agree with the Staff (as well as the Intervenors) that this contention should not
be rejected on timeliness grounds.

D.

Environmental Contention 3

1. The third environmental contention claims that NRC, in its EA, has
failed to give adequate consideration to the alternative of dry-cask storage, as
required by § l02(2)(E) of NEPA, 42 U.S.C. § 4332(E) and implementing NRC
regulations. It is similar to Contention 3, which we earlier admitted but which
the Appeal Board dismissed as premature, on the ground that it could not be
considered prior to issuance of the EA. (R>rmer Contention 3 included one
additional alternative, which is not now being raised.)
As bases for the current contention, the Intervenors (in addition to incorporating by reference the bases for Environmental Contentions 1 and 2) criticize
the EA for lack of any discussion of the environmental impacts of dry-cask
storage and for rejecting that alternative solely on the ground that the design,
construction, and NRC review of such storage facility could not be completed in
sufficient time to meet the Applicant's need for further capacity. The Intervenors
add that this operational inconvenience to the Applicant is not a valid ground
for rejecting an environmentally preferable alternative in a situation where, as
here, the urgency is attributable in part to the Staff's failure to issue an EA in
a timely fashion. (Indeed, the Intervenors sought to raise this contention almost
2 years ago and were precluded from doing so by the Applicant'S and Staff's
objections to their contention, which we had admitted.) The Intervenors also
fault the EA for including only a bare conclusion as to the feasibility of dry-cask
storage and for not explaining why dry-cask storage could not be available in
sufficient time to meet the Applicant'S needs.
The Applicant and Staff both oppose this contention. They each claim, in
essence, that there is no requirement that an EA discuss which alternatives are
preferable. The Applicant adds that neither the contention nor its basis makes
any mention of "unresolved conflicts concerning alternative uses of available
resources," the standard under which alternatives are evaluated under § 102(2)(E)
of NEPA. The Applicant and Staff also assert the adequacy of the discussion of
alternatives in the EA. They each compare the type of discussion of alternatives
called for in an EIS (mandated by § 102(2)(C) ofNEPA) and assert that, in order
to obtain the type of discussion of alternatives that they seek, the Intervenors
must first establish a need for an EIS (which they assertedly have not done).
2. NEPA, of course, has two differing requirements for the discussion of
alternatives. Section l02(2)(C) requires a detailed discussion, but only where
an EIS is also required (i.e., where there are significant environmental impacts
resulting from a proposed action). On the other hand, § 102(2)(E), upon which
the Intervenors rely here, requires a consideration of alternatives in all cases
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in which there are "unresolved conflicts concerning alternative use of available
resources," irrespective of whether or not an EIS is otherwise required. 11 NRC's
implementing regulation in 10 C.F.R. § 51.30(a)(ii) explicitly requires an EA to
discuss "alternatives as required by Section 102(2)(E) of NEPA."
Contrary to the Applicant's position, the discussions of alternatives mandated
by §§ 102(2)(C) and (E), respectively, are not mutually exclusive. Section
102(2)(E) applies in all cases in which the underlying conditions are satisfied but,
where an EIS is required, the § 102(2)(E) discussion may be subsumed within the
§ 102(2)(C) EIS discussion. Environmental Defense Fund v. Corps of Engineers,
470 F.2d 289, 296 (8th Cir. 1972), cert. denied, 412 U.S. 931 (1973);13 see also
Dairyland Power Cooperative (La Crosse Boiling Water Reactor), LBP-80-2,
11 NRC 44, 73 (1980), vacated on other grounds, ALAB-638, 13 NRC 374
(1981).
The Staff also claims that the alternative use of resources at issue under
§ 102(2)(E) is no different from that at issue at the operating license stage of
review and, because the EA here is supplementary to the EIS prepared at the
operating license stage. the EA need not discuss any alternative use of resources.
For their part, the Intervenors assert that none of the issues governing the spent
fuel pool expansion were treated in the operating license EIS, inasmuch as the
fuel pool at that time contemplated storage of only one-fifth the number of
assemblies under consideration here, and those for only a few months at a time.
Where the objective of an action "can be achieved in one of two or more
ways that will have differing impacts on the environment," the § 102(2)(E)
requirement comes into play. Trinity Episcopal School Corp. v. Romney, 523
F.2d 88, 93 (2d Cir. 1975), on remand, 445 F. Supp. 204 (S.D.N.Y. 1978), rev'd
sub nom. Karlen v. Harris, 590 F.2d 39 (2d Cir. 1978), rev'd on other grounds
sub nom. Stryker's Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223
(1980);14 see also Hanley v. Kleindienst, 471 F.2d 823, 834-35 (2d Cir. 1972);
North Carolina v.Hudson, 665 F. Supp. 428, 444-46 (E.D.N.C. 1987). We agree
with the Intervenors that the resources at issue here (including but not limited
to the resources potentially affected by the additional occupational exposure
referenced in the bases for Environmental Contention 2) are different from
those at issue earlier, sufficient to trigger the 102(2)(E) discussion sought by the
Intervenors. An unresolved conflict concerning the alternative use of available
12The NRC Starr is incorrect when it ISSerts that "Section I02(2»(E) concerns ElS'I. not EA'I" (Staff Response
It 9). Ste River Road Alliance,llIC. v. Corp.f 0/ ElIgiMen, 764 F.ld 445, 452 (7th Or. 1985), cerro denied,475
U.S. IOS5 (1986).
13 At the time of the EDF decision, cum:nt § I02(2)(E) of NEPA was designated IS § 102(2)(0). The provisions
Ire otherwise idmtical.
14The Supreme Court reversll, relied on by the Applicant, was prediClted upon the Circuit Court'. intrusion into
an Igency decision which, Ifter the initial remand to consider alternatives, was based on I lound record. That
reasoning would not be Ipplicable here, where we n:presmt one .tep in NRC'. process for reaching I finallgency
decision.
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resources is at issue here. Indeed, in its EA, the Staff concluded (at 4) that "the
expansion capacity of the existing pool is a resource that should be used" manifestly a different view of the appropriate use of resources than advocated by
the Intervenors. Moreover, at least in the situation here (where strong differences
of opinion clearly exist), the Applicant's insistence on an explicit reference to
an unresolved conflict concerning use of resources represents a pleading nicety
with no foundation under the NRC Rules of Practice.15
We conclude that Environmental Contention 3 is not barred on legal grounds,
includes a sufficiently specific basis,16 and should be admitted as an issue
in controversy irrespective of its eventual merit (subject to the timeliness
considerations set forth below).
3. As in the case of Environmental Contention 2, the Staff would balance
the lateness factors in favor of admitting the contention.J7 The Applicant does
not contest that the Intervenors have "good cause" for the untimely filing but
would nonetheless balance the lateness factors against admission, primarily on
the ground that admission of the contention would prolong and complicate the
proceedings and that "[a)pproval or disapproval of a re-racking-based spent fuel
expansion is simply not going to turn on environmental considerations."18 As
in the case of Environmental Contention 2, however, this generic conclusion
is one hypothesized by the Applicant but not adopted by the Commission. As
long as NEPA requirements govern a proceeding such as this, we are unwilling
to assume in advance - prior to hearing or even to discovery - that NEPA
factors cannot contribute to NRC's proper resolution of potential environmental
issues.
As in the case of Environmental Contention 2, we find factors (i), (ii), and
(iv) to balance in favor of admission, (iii) to be neutral or slightly in favor of
admission, and (v) to disfavor admission of the contention, although not strongly
so. As suggested by the Staff, we balance the factors in favor of admission.

E.

Discovery

Discovery on the two contentions which we arc here admitting is governed
by the schedule we established in LBP-87-17: It will extend for 45 days from
the date of service of this Memorandum and Order. LBP-87 -17, supra, 25 NRC
15 We Igree with the Intervenors thot the case of Borough of Morrisville II. Delaware River Basi1l Commissio1l,
399 F. Supp. 469, 479 & n.S (ED. PI. 1975), aff'd (witlooUl opini01l), 532 F.2d 745 (3d Cir. 1976), cited by the
Applicant. lillY properly be coosttUed to concern ooly the discussion of litemitives in In EIS, notwithmndins
the inclusion of langulge with broider implicalioos (ilthough never explicitly extending to the requimncnlS of
§ 102(2)(E».
16}W relSoos IItlted ellller, we Ire not relying 00 the boses for EnvironmcnLlI Contention I (c:ooccming severe
Iccidents) which Ire inCOlpOrated by reference.
17 NRC Response It 10-13.
18 Applicant', Response It IS n.2S.
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at 862. During that time period, answers to interrogatories must be received,
second-round questions asked and answered, and document production must
be completed. As a target, we anticipate that oral argument material on these
contentions could be filed during January 1989, and that oral argument could
take place in February 1989.

F.

Order

For the reasons stated, it is, this 11th day of October 1988, ORDERED:
1. Environmental Contention 1 is hereby rejecled as an issue in controversy
in this proceeding.
2. Environmental Contentions 2 and 3 are hereby admilled as issues in
controversy in this proceeding.
3. Discovery on Environmental Contentions 2 and 3 will be governed by
the schedule outlined in § E of this Memorandum and Order.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 11th day of October 1988.
Judge Carpenter joins in this Memorandum and Order but was not available to
review the final draft

SEPARATE STATEMENT OF JUDGE BECHHOEFER
I fully agrce with the Board's unanimous opinion that Environmental Contention 1 is barred from litigation, as a matter of law, by virtue of the law of
the case, as set forth in ALAB-869 and ALAB-876. I also agree that, if the
contention were to be construed, as the Intervenors now suggest, as hypothesizing an accident within the design basis, then no scenario has been identified
that would lead to a self-sustaining zirconium fire in the fuel pool and, hence,
no basis has been set forth.
What I disagree with is the conclusion in ALAB-869 and ALAB-876 that the
original Contention 2 is not litigable, either as a matter of law or of Commission
discretion. I believe that both original Contention 2 and the essentially similar
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Environmental Contention 1 are litigable, at least as a matter of discretion, under
applicable Commission Policy Statements. To that end, perhaps the Board's
decision in LBP-87-17, 25 NRC 838 (1987), needs further clarification.
In LBP-87-17, we treated the accident hypothesized by former Contention
2 as a "beyond design basis accident" the risk of which (in particular, the
probability of specified consequences) was being challenged. 25 NRC at 846.
ALAB-869 and ALAB-876 treated the accident similarly. ALAB-869, supra,
26 NRC at 30-31. In my view, the accident was and is clearly beyond the design
basis under which the Vermont Yankee facility was licensed (back in 1972).
It is well settled, of course, that, as the Appeal Board pointed out in both
ALAB-869 and ALAB-876, NEPA does not require consideration of events that
are remote and speculative. San Luis Obispo Mothers for Peace v. NRC, 751
F.2d 1287, 1301 (D.C. Cir. 1984), aff'd en bane, 789 F.2d 26, cert. denied, _
U.S. - . 93 L. Ed. 2d 302 (1986). To characterize the accident in this manner,
however, "only frames the question; it does not supply the answer." Houston
Lighting and Power Co. (Aliens Creek Nuclear Generating Station, Unit 1),
ALAB-590, 11 NRC 542, 553 n.3 (1980) (concurring opinion of Mr. Farrar,
joined by Chairman Rosenthal).
The contention before us attempts to supply an answer; it raises questions
about the remoteness of certain consequences said to result from the accident
in question. It cites bases that at least theoretically could modify the perceived
risk of the hypothesized accident. Thus, what was undoubtedly - and properly,
in view of then-extant knowledge - not even considered as falling within the
class of design-basis accidents in 1972 might be so classified today, assuming
the Intervenors were successful in establishing that the frequency of occurrence
and consequences were comparable to others being considered today as designbasis accidents. The analysis adopted by the Appeal Board, however, would
require the NRC, at least insofar as its adjudicatory processes are concerned, to
bury its head in the sand and assume (notwithstanding the proffer of evidence
that might lead to other conclusions) that an accident scenario the risk of which
was once regarded as remote or speculative must always be so regarded.
. To avoid any misconceptions, I am not advocating any backfitting, should
the risk of what was once regarded as a "beyond design-basis accident" be
found to be not properly so classified at this point in time. Nor am I
expressing any opinion whatsoever on whether the information in the bases
cited by the Intervenors - in particular, NUREG-1150 and NUREG/CR-4982
- would so raise the risk of the accident in question that (as claimed by the
proffered contention) an EIS would be required. It is improper in evaluating
the admissibility of a contention to reach any conclusion whatsoever on the
validity of the bases relied upon. Aliens Creek, ALAB-590, supra, 11 NRC
542. All I am saying is that NEPA, when coupled with the Commission's
adjudicatory system, is at least an environmental full-disclosure law which
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permits the Intervenors to assert that NRC's decision makers (and the public)
should be informed of the risk (i.e., probabilities and consequences) of the
proffered accident.
My primary disagreement with the Appeal Board's rulings in ALAB-869
and ALAB-876 is its holding that the NRC had precluded consideration as a
matter of discretion of contentions such as former Contention 2, through NRC's
Interim Policy Statement on "Nuclear Power Plant Accident Conditions Under
the National Environmental Policy Act of 1969," 45 Fed. Reg. 40,101 (June 13,
1980) (hereinafter "NEPA Policy Statement"). The Appeal Board determined
that, as a matter of Commission discretion, the NEPA Policy Statement permits
discussion of beyond-design-basis accidents only in proceedings for construction
permits or operating lieenses, and not in license amendment proceedings such
as this one.
I would agree that, if looked at in isolation, the discretionary authority
provided by the NEPA Policy Statement does not extend to proceedings such
as this one. Nor did this Board rely on that policy statement for authority to
hear the contention when we accepted former Contention 2 for litigation. As set
forth in LBP-87-17, we relied instead on the Commission's subsequently issued
"Policy Statement on Severe Reactor Accidents Regarding Future Designs and
Existing Plants," 50 Fed. Reg. 32,138, 32,144-45 (Aug. 8, 1985) (hereinafter
"Severe Accident Policy Statement"). We ruled that the risk of the proffered
accident could be examined under the Severe Accident Policy Statement, using
the methodology set forth in the NEPA Policy Statement
The Severe Accident Policy Statement, in the Board's view, as expressed in
LBP-87 -17, permits examination of the risk of "beyond-design-basis accidents,"
using the methodology for examination specified in the NEPA Policy Statement.
The NEPA Policy Statement is incorporated by reference into the Severe
Accident Policy Statement, but only to specify the methodology for reviewing
the risk of "beyond-design-basis accidents" and not for defining the proceedings
in which the examination of risks would be permitted.
The Severe Accident Policy Statement itself defines the proceedings to which
it is applicable and in which the risk of severe accidents may be examined.
The portion of that Policy Statement which explicitly incorporates the NEPA
Policy Statement deals primarily with operating license applications for plants
currently under construction - a class clearly covered by the terms of the
NEPA Policy Statement. But the Severe Accident Policy Statement further
provides (50 Fed. Reg. at 32,144, emphasis added) that "[t]his item also
applies to any hearing proceedings that might arise for an operating reactor"
- precisely the type of proceeding with which we are here confronted. Insofar
as applicability is concerned, therefore, the later-issued Severe Accident Policy
Statement supersedes the limited scope of the NEPA Policy Statement.
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In sum, by incorporating the methodology of the NEPA Policy Statement,
the Severe Accident Policy Statement did not also incorporate the limitations
on applicability of the NEPA statement. The Severe Accident Policy Statement
includes its own statement of applicability and, as demonstrated above, it applies
to this proceeding. It permits examination in this proceeding of the risk of
accidents such as that postulated by the Intervenors, assuming an appropriate
contention founded upon the requisite basis (as is the case here).
If I were writing on a clean slate, I would accept either former Contention
2 or Environmental Contention 1 (construed as asserting a "beyond-designbasis accident''), under the authority of the Severe Accident Policy Statement.
However, because the law of the case is to the contrary, I agree with my
colleagues that we must reject Environmental Contention 1 as a matter of law.
Charles Bcchhoefer, Chairman
ADMINISlRATIVE JUDGE
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UNITED STATES OF AMERICA
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B. Paul Cotter, Jr., Chairman
Glenn O. Bright
Dr. Richard F. Cole

Docket No. 50-335-0LA
(ASLBP No. 88-560-01-LA)

In the Matter of

FLORIDA POWER & LIGHT
COMPANY
(St. Lucie Nuclear Power
Plant, Unit 1)

October 14, 1988

In this Memorandum and Order, the Licensing Board grants in part and
denies in part the Applicant's motion for summary disposition of all contentions
relating to the grant of a license amendment permitting the reracking of the
spent fuel pool at the SL Lucie Nuclear Plant.

RULES OF PRACTICE:

SUMMARY DISPOSITION

The purpose of the summary disposition procedure is to avoid holding
hearings on issues where there is no genuine dispute of material fact.

RULES OF PRACTICE:

SUMMARY DISPOSITION

In moving for summary disposition, the movant., not the opposing party, has
the burden of showing the absence of a genuine issue as to any material fact.
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RULES OF PRACTICE:

SUMMARY DISPOSITION

Conclusionary statements in the motion for summary disposition, unsupported
by factual showings as, for example, in affidavits, will not support a decision
on the motion in favor of the movant.
.
RULES OF PRACTICE:

SUMMARY DISPOSITION

Where the evidentiary material in support of a motion does not establish
the absence of a genuine issue of material fact, summary disposition must be
denied, even if no opposing evidentiary material is presented. Conversely, 10
C.F.R. § 2.749(b) (1988) makes abSOlutely clear that the opponent to a properly
supported motion for summary disposition may not rest upon "mere allegations
or denials" but must answer setting forth "specific facts" showing there is a
genuine issue of fact.

MEMORANDUM AND ORDER
(Ruling on Motions for Summary Disposition)
I.

INTRODUCTION

Licensee, Florida Power & Light Company, has moved for summary disposition of the six remaining contentions in this proceeding.' Those contentions,
filed by Campbell Rich, a nearby resident, challenge whether specific aspects of
Licensee's plan to rerack the spent fuel pool at its St. Lucie Unit 1 plant will
adequately protect the public health and safety. The reracking at issue would
authorize the licensee to increase the spent fuel pool storage capacity from 728 to 1706 fuel
assemblies. The proposed expansion is to be achieved by reracking the spent fuel pool into
two discrete regions. New, high density storage racks will be used.

52 Fed. Reg. 32,852.
In the six contentions at issue here, Mr. Rich asserts that: (a) there is
a danger of radiation releases from a cask-drop accident (Contention 1); (b)
analyses of materials deterioration or failure of materials integrity are inadequate
(Contention 3); (c) the high-density design, through various mechanisms, could
cause a major release of radioactivity into the environment (Contention 4); (d)

IOf the seven contentions originally Idmiued 10 the proceeding, LBP·gg·l0A, 'n NRC 452 (198g), Contention
2, concerning I temporary IIorage cnne, WlS dismissed by unpUblished order dated July 'n, 1988, It the request
or the Intervenor when he learned that the cnne hid been removed.
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the cooling system will be inadequate in the event of a single failure of the
pumps or the electrical system, thus creating greater potential for an accidental
radioactive release (Contention 5); (e) the high-density storage racks are a
new and unproven technology (Contention 6); and (f) the increased number
of fuel rods will increase the probability of a criticality accident (Contention
7). Mr. Rich's response to the motion for summary disposition only addressed
Contentions 3, 6, and 7. The Nuclear Regulatory Commission Staff supported
the Licensee's motion on all six contentions.
For the reasons set forth within, we grant the motion as to Contentions 1, 3
(in part), 4, and 5. We find that there is no issue of material fact as to those
contentions and that Licensee is entitled to a decision thereon as a matter of law.
Licensee's motion is denied as to parts of Contention 3 and 7 and Contention 6
in its entirety.

II.

THE SPENT FUEL POOL

The spent fuel pool at issue in this proceeding is adjacent to Unit 1 of the
St. Lucie Plant owned and operated by Florida Power & Light Company on
Hutchinson Island in St. Lucie County, Florida. The St. Lucie plant contains
two units and is sited 12 miles south of Fort Pierce on the east coast of Florida.
Licensee submitted nine affidavits1 averring facts not contested by Intervenor
unless otherwise noted in the text. We find from an examination of each affiant's
education and experience that each is qualified to testify as an expert witness.
Licensee's uncontested affidavits establish the following facts about the spent
fuel pool. The pool itself is 37 feet long, 33 feet wide, and 40 feet 6 inches
deep. It is constructed of 6-foot-thick reinforced concrete walls and a reinforced
concrete floor and foundation mat 9 feet 6 inches thick. The floor and walls are

lLicensee', affidavits are as follows:
1. Affidavit of Stephen Mam:hke m Admitted CIlI1tent.ion 1 (Mr. Marschke is a Supervising Engineer in the
Nuclear licensing Department of Ebasco Services Inc.• New York. N.Y.);
2. Affidavit of Murray Weber m Admitted Contention 1 (Mr. Weber is a supervising civil engineer in the
Nuclear licensing Department of Ebasco Services. Inc.• New Yolk. N.Y.);
3. Affidavit of Murray Weber on Admitted Contentilll1 3;
4. Affidavit of Dr. Gerald R. Kilp IlI1 Admitted CllI1tention No.3 (KiIp Affidavit 3a) (Dr. Kilp is an Advisory
Engineer in the Engineering Department of the Westinghouse Electric Corp.• Pittsburgh. Pa.);
S. Affidavit of Dr. Gerald R. Kilp IlI1 Admitted CllI1tention 3 (KiIp Affidavit 3b);
6. Affidavit of Dr. K.P. Singh IlI1 Admitted Contentions 3 and 6 (Dr. Singh is President of Holtcc International.
Mount Laurel. NJ.);
7. Affidavit of Dr. K.P. Singh IlI1 Admitted Contentions 4 & S;
8. Affidavit of 10hn B. Houghtaling On Admitted Contentims 4 & S (Mr. Houghtaling is a Project Manager
with Ebasco Services Inc., Kenner. La.); and
9. Affidavit of Dr. Stanley E. Turner on Admitted Contentions 6 and 7 (Dr. Turner is Chief Scientist of Holtce
International. Mount Laurel, NJ.).
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lined with stainless steel, 1f4 inch thick on the floor and bottom of the walls and
3116 inch thick on the remainder of the walls. Weber-3, , 4.
A separate but adjacent fuel cask storage area is located at the northeast
corner of the spent fuel pool. It is 10 feet long, 12 feet wide, and 3 feet 6
inches deep. [d. The south and west walls of the fuel cask storage areas are
over 14 feet high and are made of steel plate lined with 1/4-inch stainless steel.
The spent fuel cask weight is limited to 25 tons. Weber-I, ,,8 and 9.
The fuel assembly structures containing the spent fuel to be stored in the pool
are made of stainless steel and inconel. The cladding on the assemblies is made
ofZircaloy. These materials were selected because of their resistance to harmful
changes in their properties resulting from: (1) high radiation fields in nuclear
reactors; and (2) their exceptional resistance to corrosion in high-temperature
water and steam. KiIp-3b, ,4. The assemblies were designed and constructed to
withstand the high temperatures experienced in nuclear reactor vessels (500° to
640° Fahrenheit ("F') at the coolant outlet). Vessel or core temperatures are
far more severe than those normally encountered in spent fuel pools which are
well below the boiling temperature of water (212°F) at atmospheric pressure.
Kilp-3a, , 10; Kilp-3b, ,8; Houghtaling-4 & 5, , 14.
The amendment authorized Licensee to increase the spent pool capacity from
728 to 1706 fuel assemblies. The old storage racks were removed. The pool,
as reracked with new, high-density racks, is divided into two discrete regions,
identified as Regions 1 and 2, each with its own specially designed racks. Region
1 contains four rack modules with capacity for 342 fuel assemblies. It is designed
to receive and store new assemblies up to 4.5 weight percent U-235 or spent
fuel that has not achieved adequate "burnup" (i.e., U-235 depletion) for storage
in Region 2. Safety Evaluation by the Office of Nuclear Reactor Regulation
Relating to the Reracking of the Spent Fuel Pool at the St. Lucie Plant, Unit No.1
as Related to Amendment No. 91 to Unit 1 Facility Operating License No. DPR67, Florida Power and Light Company, Docket No. 50-335, at 2 (hereinafter
"SER-Amendment 91"). The SER is attached to License Amendment 91 for the
St. Lucie Plant.
The essential difference between Region 1 and Region 2 rack modules is that
the Region 1 racks are provided with additional neutron-absorbing insulation
(Boraflex) so as to absorb the higher neutron concentrations that would come
from fresh nuclear fuel. The Region 1 racks consist of stainless steel, square
cross-section tubes equipped with a sheet of Boraflex and cover plate on each
of its four sides. The spacing between assemblies in Region 1 is 10.12 inches.
SER-Amendment 91 at 2 and Appendix A at 39, 40.
Region 2 contains thirteen rack modules with capacity for 1364 fuel assemblies. The spacing between assemblies is 8.86 inches and Boraflex panels are
sandwiched between channels. The Region 2 channels do not have cover plates
and the Boraflex panels are held in place by the mating of adjacent channels.
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[d., Appendix A at 41, 42. Region 2 racks with their slightly closer spacing
and about 50% of the Boraflex neutron shielding material contained in Region
1 racks, arc designed to receive and store spent fuel that meets fuel burnup
requirements. The burnup requirements depend upon initial U-235 concentration and are graphically displayed in Figure 5.6-1 of Amendment 91 to License
DPR-67 at 5-6b. The racks, as installed, are designed to provide storage up to
the year 2008, assuming full-core offioad capability. SER-Amendment 91 at 2.
The basic source of heat energy in the spent fuel pool is the decay heat
emanating from the spent fuel. "Decay heat" is the term used to describe the heat
generated by the continuing radioactive decay of fission products within spent
fuel assemblies stored in the spent fuel pool after the fuel assembly contents have
burned up to a certain extent in the nuclear reactor. The decay heat generated
from such assemblies in the spent fuel pool diminishes very rapidly. Singh4 &
5, ~~9, 10, and Fig. 1. Decay heat is transferred to the pool water and hence to
materials in contact with the water. Secondary heat sources are the gamma and
neutron bombardment of pool materials. Kilp-3a, ~ 12; Kilp-3b, ~ 5; Weber-3,
~ 17.
The spent fuel pool cooling system is a closed loop consisting of two
centrifugal pumps and a tube-and-shell heat exchanger with a maximum capacity
of 34 million British Thermal Units per hour (MBTUIhr). The normal maximum
heat load condition was calculated to be 33.70 MBTU/hr. SER-Amendment 91
at 7, 8; Houghtaling4 & 5, ~~ 5, 6; Singh4 & 5, ~~ 12, 13.
nIt

CONTROLLING LAW

The requests for summary disposition at issue here are filed pursuant to 10
C.F.R. § 2.749(a) which authorizes any party to move for a decision "in that
party's favor as to all or any part of the matters involved in the proceeding."
The purpose of the summary disposition procedure is to avoid holding hearings
on issues where there is no genuine dispute of material fact Statement oJ Policy
on Conduct oJ Licensing Proceedings, CLI-81-8, 13 NRC 452, 457 (1981). See
Houston Lighting and Power Co. (AlIens Creck Nuclear Generating Station,
Unit I), ALAB-590, 11 NRC 542, 550 (1980).
The rule requires that each party must file a statement of material facts as
to which they believe there is no genuine issue to be heard, and "[a]ll material
facts set forth in the statement . •. will be deemed to be admitted unless
controverted • • . ." Moreover, under subsection (b) of § 2.749
When a motion for summary disposition is made and supported as provided in this section,
a party opposing the motion may not rest upon the mere allegations or denials of his answer;
his answer ••• must set forth specific facts showing there is a genuine issue of facL If no
such answer is filed, the decision sought, if appropriate, shall be rendered.
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Nevenheless, the movant, not the opposing party, has ,the burden of showing
the absence of a genuine issue as to any material fact Cleveland Electric
Illuminating Co. (perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 6
NRC 741, 753 (1977). Conclusionary statements in the motion, unsupported by
factual showings as, for example, in affidavits, will not support a decision on the
motion in favor of the movant Thus, where the evidentiary material in support
of a motion does not establish the absence of a genuine issue of material fact,
summary disposition must be denied, even if no opposing evidentiary material
is presented. Adickes v. Kress & Co., 398 U.S. 144, 159 (1970), cited in Perry,
supra. Conversely, our rule, at 10 C.F.R. §2.749(b) (1988), makes absolutely
clear that the opponent to a properly supported motion for summary disposition
may not rest upon "mere allegations or denials," but must answer setting fonh
"specific facts showing there is a genuine issue of fact." Virginia Electric and
Power Co. (Nonh Anna Power Station, Units 1 and 2), ALAB-584, 11 NRC
451, 453 (1980).

IV.
A.

,JI.

RULINGS ON MOTION

Contention 1
Contention 1 avers:
That the calculation of radiological consequences resulting from a cask drop accident are not
conservative, and the radiation releases in such an accident will not meet with the 10 CfR
Part 100 criteria.

LBP-88-10A, supra, 27 NRC at 470. As the bases for this contention Intervenor
asserts that:
The study prepared by the Depanment of Nuclear Energy, Brookhaven National Laboratory
entitled "Severe Accidents in Spent Fuel Pools in Support of Generic Safety", NUREG/CR4982, BNL-NUREG-S2093, indieates that " ••• the calculation of radiological consequences
resulting from such an accident are, at this point in time, apparently impossible to determine."
There is substantial uncertainty in the fission product release estimates. These uncertainties
are due to both uncertainty in the accident progression (fuel temperature after clad oxidation
and fuel relocation occurs) and the uncertainty in fission product decontamination." (S.6) In
light of such uncertainty, no estimate can be determined to be conservative.

Request for Hearing and Petition for Leave to Intervene at 4 (Served January
21, 1987) (hereinafter, "Amended Petition").
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,

,
i:

1.

Radioacti~'e

Releases (10 C.F.R. Part 100)

Licensee asserts through uncontroverted affidavits and an uncontroverted
statement of material facts that its
analyses of postulated cask drop accidents for damaged fuel were conservatively perfonned
and showed that any radiation releases would be well within 10 C.F.R. Pan 100 guideline
values.

Licensee's Statement of Material Facts as to Which There Is No Genuine
Issue to Be Heard with Respect to Intervenor's Contentions, Contention 1, ~ 23
(hereinafter, "Licensee's Ricts''). For the reasons set out below, we agree.
Licensee's analysis begins with a recitation of the dose limitations in 10
C.F.R. § IOO.ll(a) (1988) for: (1) an individual located at a point on the
exclusionary area boundary; and (2) an individual loeated at any point on the
outer boundary of the low population zone. Licensee notes that the dose for the
former would control for a cask-drop accident and avers that criticality would
not occur under the postulated accident conditions. MarsChke-I, ~~ 5, 6.
For its radiological consequence analysis, Licensee draws from the assumptions in Regulatory Guide 1.25, "Assumptions Used for Evaluating the Potential
Radiological Consequences of a Fuel Handling Accident in the fuel Handling
and Storage Ricility for Boiling and Pressurized Reactors," the document referenced by § 15.7.5 of the Standard Review Plan (NUREG-0800) ("SRP"). Using
the fission product release fractions specified in Regulatory Guide 1.25, Licensee assumed conservatively "that all fuel assemblies in the completely filled
fuel pool were ruptured" and that all of the radioactive noble gases and iodine
in the gas gap of the fuel rods were released. [d., ~~ 11-13, IS, 17. These
assumptions were made for two cases, both assuming the pool was filled, in one
instance after one-third of the fuel assemblies had been removed to the pool
from the core and in the other in which all fuel assemblies had been removed to
the pool from the core. Because of the delay in transferring spent fuel from the
core (whether one-third or the entire core) to the pool, mandated by the St. Lucie
Unit 1 technical specification, Licensee's analysis concluded that the exclusion
area exposures would be 10% or less of the 10 C.F.R. Part 100 guidelines. [d .•
~~ 10, 13, and Table 1. Thus. Licensee concluded that the exclusionary area
boundary doses were determined to be well within 10 C.F.R. Part 100 exposure
guidelines and that, consequently, NRC regulatory requirements and guidance
have been met. [d.• ~ 19.
We agree. We find that Licensee's assumptions, analysis, and conclusions are
quite reasonable and are otherwise uncontroverted. Licensee has met its burden
of proof in this portion of its motion in demonstrating that its calculations of
radiological consequences with respect to releases from a cask-drop accident
satisfy the regulatory requirements set out in 10 C.F.R. Part 100. We are satisfied
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that there is no genuine issue of material fact remaining as to this portion of
Contention 1 and grant summary disposition in favor of Licensee thereon.
2.

Cask-Drop Accident Consequences

Contention I sets out as the mechanism for the foregoing radioactive releases,
a cask-drop accident in the spent fuel pool, relying on the uncertainties identified
in a report by the Brookhaven National Laboratory entitled, "Severe Accidents in
Spent Fuel Pools in Support of Generic Safety Issue No. 82," NUREG/CR-4982,
BNL-NUREG-52093 (July 1987) (hereinafter "BNL Report"). The contention
appears to assume a total loss of water in the pool caused by structural
damage to the pool resulting from the cask drop. Since we have found that
any releases would not exceed regulatory requirements, there is no need to
examine Licensee's analysis of a cask-drop accident at Unit I, particularly since
Intervenor has not controverted the affidavits and facts submitted by Licensee
in support of its motion for summary disposition of the question.
Nevertheless, in light of our obligation under 10 C.F.R. § 2.749(a) to make
an affirmative finding of the absence of any genuine issue of material fact. it
is worth reciting some of the significant differences between the BNL Report's
cask-handling assumptions and the actual configuration of cask handling at the
St. Lucie Unit 1 spent fuel pool described in Licensee's motion. The BNL
Report states that
some spent fuel pools have a special section for the shipping cask separated from the main
pool by a wall with a weir or gate. For such a configuration the number of passes over the
pool edge would be zero and hence the risk to the main pool from a cask drop would be
zero.

BNL Report at 37 n.a. As described above, the SL Lucie plant is so configured.
The BNL Report also appears to assume an accident involving a l00-ton
cask. As noted, casks at Unit 1 are limited to a weight of 25 tons. Weber-I,
~ 9. See p. 458, supra.
Based on an assumed maximum distance drop of a 25-ton cask onto the
thinnest part of the mat at the bottom of the pool, Licensee concluded, using
conservative assumptions as to factors such as energy loss, cask rigidity, temperature, and live and dead loads, that "[alII safety factors are greater than one
and therefore the cask drop accident will not cause spent fuel pool structural
failure." Weber-I, ~ 12. Licensee considered other possible scenarios but found
that none of them equalled the impact energy generated by the dropping of a
cask from the maximum height possible. [d., ~ 13.
Licensee acknowledges the possibility of "fine hair line cracks" developing
in the cask storage area but concludes that the amount of water leakage would
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be so low in volume as to be easily handled by the makeup water capability of
the pool's makeup system. Id., ~ 12. We agree.
Other possible scenarios for a cask-drop accident have been considered, but
the impact energy would be less than the scenario discussed above. We find
that any threat of radiological release is bounded by that discussion and that
other cask scenarios would not cause radiological consequences exceeding the
10 C.F.R. Pan 100 criteria. See id., ~ 13.
Accordingly, as to Contention 1, we are satisfied that the showing made by
Licensee establishes that there are no genuine issues of material fact and that
Licensee is entitled to judgment as a matter of law. Licensee's motion is granted
as to Contention 1, and it is dismissed with prejudice.
B.

Contention 3
Admitted Contention 3 states as follows:
The Licensee and Staff have not adequately considered or analyzed materials deterioratioo or
failure in materials integrity resulting frem the increased generation of heat and radioactivity
as a result of increased capacity in the spent fuel pool during the storage period authorized
by the license amendmenL

LBP-88-10A, supra, 27 NRC at 470. As bases for the Contention, Intervenor
asserts that
The spent fuel pool facility at the SL Lucie plant, Unit No.1. was originally designed
to store a lesser amount of fuel for a shon period of time. Some of the problems that have
not been analyzed properly are:
a) Deterioration of fuel cladding as a result of increased exposure and decay heat and
radiatioo levels during extended periods of pool storage.
b) Loss of materials integrity of storage rack and pool liner as a result of exposure to
higher levels of radiation over longer periods.
c) Deterioration of concrete pool structure as a result of exposure to increased heat over
extended periods of time.

Amended Petition at 5-6.
1.

Background

At oral argument, Petitioner asserted that the normal 'temperature of the pool
would be increased, subjecting the pool materials, particularly the concrete,
to greater stress. Petitioner asserted that the calculation of these factors was
"clearly inadequate." LBP-88-10A, supra, 27 NRC at 462. The Board limited
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the scope of the contention to the length of time authorized by the licensing
amendment at issue, March 1,2016. Id. at 463. Weber-3, ,14.
Licensee submitted four affidavits in support of its motion for summary
disposition of Contention 3. Each of Licensee's affiants addressed the impacts
of radiation and heat on one or more of the materials comprising the fuel poo1.3
The NRC Staff supports Licensee's motion and submitted the affidavit of
Edmond G. Tourigny.4 Mr. Tourigny generally supported each of Licensee's
affiants in their submittals on this contention. Intervenor filed a timely response
in opposition to the motion. Intervenor's reply addressed only the impact of the
increased generation of heat and radioactivity on the neutron-absorbing material
Boraflex.

2.

Uncontested Issues

a.

Levels of Radiation and Heat

Four types of radiation (alpha. beta, gamma, and neutron) will be present
in the spent fuel pool to varying degrees. The alpha and beta radiation are
of no concern because they cannot penetrate the fuel cladding surface to any
significant depth and hence will not have any effect on the cladding outer surface
or any materials outside of the cladding surface. Kilp-3b,
The situation is
different with gamma and neutron radiations. Kilp-3a., 8. The effects of each
of these types of radiation on materials are a function of cumulative exposure.
Gamma radiation dosage is expressed in rads (roentgen absorbed dose), while
the cumulative neutron exposure is expressed in neutrons per square centimeter
(neutrons/cm2). The estimated maximum accumulated gamma radiation dosage
for the reracked pool ranges from 5 x 1010 rads for the fuel cladding and
assemblies to 3 x 1010 rads for the fuel pool structural concrete. The maximum
accumulated neutron dose for the reracked pool ranges from S X 1015 to 9.8
X 1014 neutrons/cm2• KiIp-3a. ,11; Thrner-6 & 7, p9; Weber-3, ,,9, 10.
Radioactive decay of the unstable nuclides present in the spent fuel is the
energy source responsible for the thermal loading in the fuel pool. Immediately
after a normal refueling discharge into the fuel pool, the temperature of the
pool water could rise to a maximum of 133.3°P. After 8 days this would then
decrease to approximately 128°P. Weber-3, , 12. A full-core discharge into
the pool could raise the temperature to a maximum of ISO.SoP which would
decrease to approximately 141 0 P within 9 days. Id." 13.

,5.

3 Wcber-3; Kilp-31; Kilp-3b; and Singh-3 &. 6. Su noll: 2, 8Upra.
4 Mr. Tourigny is the Nuclear RegulltoJy Commission Project Manlger for both units It the SL Lude planL He
hu been employed by the Canmission in various caplcities for 12 years and h .. Masters of Engineering degrees
in both the industrial Ind the nuclear fidds.

464

b. Effects on Non-Boraflex Materials
Licensee has estimated the "worst-case" gamma and neutron doses to the fuel
po'ol materials and compared those doses to the results of dose experiments on
the same materials. The following Table illustrates the principal comparisons.
RADIATION DOSE AND EFFECT

Material

Estimated Max.
Accum. Dose Over
I License Period
I

No Significant
Effects Dose

References

I

I

Neutrons
Fuel cladding I 5 x lOIS neutrons/cm"
& fuel
assemblies Gamma radiation
5 x 1010 rads

Steel liner
& rack
materials

Concrete

Neutrons
5 x lOIS neutrons/em"

I Kilp-3a,

'"

J ~'.11, 12;

I Kllp-3b, ~ 5;
I Thrner-6 &

No effect

1017.\8 neutrons/em"

7, ~ 39

Kilp-3a,
11, 12;
Thrner-6 &
I 7, ~39
~,

No effect

Gamma radiation
5 x 1010

Neutrons
9.8 x 1014 neutrons/em" 3 x 1()20 neutrons/em" Weber-3,
~9, 10
Gamma radiation
3 x lOll rads
3 x 1010 rads

*The maximum intcgl'llted ftucncc dose \0 the fuel cladding and fuel assemblies accumulated in the opent fuel
pool aver the license duntion is estimated \0 be S X 1015 neutrons/em". The difference between reactor neutron
ftuences and opent fuel pool ftuenccs is leveral orders of magnitude. The added neutron exposun: ann"buted to IS
long IS 40 years in the opent fuel pool is equivalent \0 less than 2 minutes in the reactor when it is at full power.
Kilp-3a. 119; Turncr·6 &. 7. 1139. A typical fuelasscmbly will receive approximately tOU neutrons/em" during
its auy in the reactor IS c:anpared \0 1015 neutrons/em" maximum aver a period of 40 years in • lpent fuel pool
environment. Kilp-3b. 11 6.

The results of the comparisons demonstrate that the concrete, including
imbedded steel, stainless steel storage racks, pool liner,' fuel assemblies and
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cladding will not be affected in any significant way by the radiation exposure
accumulated over the operating license period. Weber-3, ~~6-11, 17,21; KiIp3a. ~~ 4-12, 18, 19; KiIp-3b, ~~ 4-7, 13, 15.
Regarding temperature effects, Licensee demonstrates that adequate consideration was given in design and selection of non-Boraflex materials used in the
fuel pool. Temperature over the range expected will cause no change in material
properties and will have no detrimental effect on the integrity of the materials or
the ability of the material to perform its intended function over the operating license period. Weber-3, ~~ 12-16, 17-19,20,22; Kilp-3a, ~~ 10, 13-19; Kilp-3b,
~~ 8-12, 14, 15.

3.

Contested Issue:

Boraflex

Colloquially referred to as a "poison," Boraflex is an effective entrapper
of neutrons. It is produced by uniformly dispersing Boron carbide particles
in a silicone-polymeric matrix. Singh-3 & 6, 1112. Since the early 1980s
Boraflex has been the "poison" of choice for high-density fuel racks at many
U.S. commercial nuclear power plants. ld. Licensee argues that the impacts of
heat and radiation on the Boraflex have been adequately considered and describes
test programs designed to confirm the neutron-absorptive characteristics and
identify the physical and chemical characteristics under a variety of radiation
levels, radiation rates, and environments. ld., ~1l15-20.
Last year in connection with the Thrkey Point proceeding (Docket Nos. 50250, 50-251), the NRC published information concerning a potentially significant problem pertaining to the formation of gaps in the Boraflex absorber (separations of the neutron-absorbing material) in high-density storage racks. "Board
Notification Regarding Anomalies in Boraflex Neutron Absorbing Material,"
BN-87-11, June 15, 1987; see also NRC Information Notice 87-43, "Gaps in
Neutron-Absorbing Material in High-Density Spent Fuel Storage Racks" (SSINS
No. 6835), issued September 8, 1987. The problem was identified at the Quad
Cities Plant, a commercial reactor with high-density storage racks similar in
design to the St. Lucie racks. The Joseph Oat Corporation manufactured the
racks at both Quad Cities and St. Lucie.
Licensee argues that the problems identified at Quad Cities have been resolved
and will not occur at St. Lucie. In brief, Licensee asserts that the principal
(eason for the cracking and gap formation following irradiation at the Quad
Cities plant was excessive restraint of the Boraflex plate which was caused by
the fabrication process and the use of adhesive during Boraflex installation.
However, Licensee notes that the St. Lucie racks are designed to provide
complete in-plane dimensional changes to Boraflex. Singh-3 & 6, ~1l33-36.
Intervenor disagrees that the problems identified at Quad Cities have been
resolved and cites several sections of a Quad Cities report assessing the Boraflex
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performance. "Preliminary Assessment of Boraflex Performance in the Quad
Cities Spent FUel Racks," Report No. NET-042-01, Revision 0, dated April
10, 1987 (hereinafter "Quad Cities Report''). See Intervenor's Response to
Licensee's Motion for Summary Disposition of Intervenor's Contention 3 at
2-7.
Licensee filed seventy-one statements of material fact as to which it claims
there are no genuine issues to be heard with respect to Intervenor Contention
3. Mindful of the standards of review discussed on pp. 458-59, supra, the
Board agrees with and accepts Licensee's findings numbered 1-7, 9-52, and
62-67. Most, but not all, of these findings pertain to non-Boraflex materials,
and the Board concludes that summary disposition of Contention 3 as regards
non-Boraflex materials is warranted.
As to the effect of radioactivity and heat on Boraflex, sufficient question is
raised in the Intervenor's filings to require denial of summary disposition as to
Boraflex. Accordingly, Licensee's motion for summary disposition is granted
in part and denied in part. Because Licensee has not demonstrated that there
are no outstanding safety problems regarding the performance of Boraflex, that
issue remains to be resolved in Contention 3.
C.

Contention 4
In Contention 4, Intervenor asserts
That the high-density design of the fuel storage rads will cause higher heat loads and
increases in water temperature which eould cause a loss-of-cooling accident and/or challenge
the reliability and testability of the systems designed for decay heat and other residual heat
removal, which could. in turn, cause a major release of radioactivity into the environment.

LBP-88-IOA, supra, 27 NRC at 470-71. As bases for its contention, Intervenor
recites that
(a) The NRC has stated in numerous documents that the water in spent fuel pools
would normally be kept below 122 degrees F. The present temperature of the
water at the SL Lucie Plant, Unit No. I is estimated to be 110 degrees F. Mter the
rerading, the temperature of the water would rise to 152 degrees F on a normal
basis, and could reach 182 degrees F with a full core load added.
(b)

There is also the possibility that a delay in the make-up emergency water could
cause the zirconium cladding on the fuel rods to heat up to such high temperatures
that any auempt at later cooling by injecting water bad into the pool could hasten
the heat up, because water reacts chemically with heated zirconium to produce
heat and possible explosions. Thus, the zirconium cladding could catch on fire
especially in a high-density design and create an accident not previously evaluated.
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Amended Petition at 6. Intervenor did not submit any filing in opposition to
Licensee's motion for summary disposition on this contention. However, as
previously noted. we are constrained to examine Licensee's filings in support of
its motion to determine that there is no genuine issue of material fact and that
summary disposition is appropriate, 10 C.F.R. § 2.749(b) (1988).
In support of its motion, Licensee has established the following material facts.
Fuel assemblies, which are the source of heat generation in the spent fuel pool,
are removed to the spent fuel pool after they have burned up a certain amount of
the uranium oxide of which they are composed. However, the fission products
accumulated in the fuel assembly continue to decay, producing the heat at issue
here. That heat must be continuously removed. Singh-4 & 5, ~ 9. The heat
generated is greatest when the fuel rods are first transferred into the pool after
removal from the reactor, so much greater that the heat generated by a single fuel
assembly that has been in the pool only 1 hour is greater than the heat generated
by eighty assemblies that have been in the pool for 2 years. [d., ~~ 10, 11, and
Figure 1. Consequently, the increased storage capacity of the spent fuel pool,
from 708 to 1706 cells, does not mean a correspondingly proportional increase
in the total heat generated in the pool. [d.• 11 11.
The spent fuel pool cooling system ("SFPCS'') uses water to transport heat
generated by the stored assemblies from the pool to the power plant heat sink.
The heated water is drawn from the top of the pool at a steady rate, circulated
through the tube side of a tubular heat exchanger where it exchanges heat with
a closed-loop component cooling water system ("CCWS'') and is then returned
to the bottom of the pool. Houghtaling-4 & 5, ~ 5; Singh-4 & 5, ~1I12, 13.
Considerable quantities of heat are drawn off through evaporation and through
the pool slab and walls, but these leakages are ignored for conservatism in the
design of the cooling system. Singh-4 & 5, ~ 19. Similarly, the design assumes
a deposit on heat transfer surfaces and ignores film coefficient benefits. [d.•

111120, 21.
The cooling system is comprised of two parallel pumps that together can
pump 3000 gallons per minute (gpm) through the heat exchanger. One pump
can handle a normal fuel assembly offload, but both are needed for a full-core
discharge. [d., 1117. The CCWS can handle heat removal in abnormal conditions
with only one loop. The CCWS is powered from independent, safety-related
power supplics. These are loaded onto the emergency diesel generators in the
event of a loss of offsite power. The SFPCS pumps are powered by independent
electrical sources and can receive backup power from the emergency diesel
generators. The SFPCS is controlled and monitored from a local instrument
panel supplemented by annunciator alarms in the control room to alert operators
to any unusual conditions in the SFPCS or the fuel pool itself. Houghtaling-4
& 5, 11116, 7. 9. 10.

468

Reraclred Pool Temperatures
Licensee has conducted a heat transfer analysis of the fuel pool system for
both a "normal-batch" offload of fuel assemblies and a full-core offload pursuant
to the standards set out in the SRP and the NRC Branch Technical Position
referenced in the SRP. The peak temperatures derived from that analysis are
within the maximums permitted by the foregoing standards and descend rapidly
after peaking. The NRC Staff's independent analysis corroborates Licensee's
analysis. Singh-4 & 5, ~~ 23-25; SER-Amendment 91 at 8.
Licensee also performed a loss-of-cooling analysis postulating a failure of the
cooling system when the water in the pool had rcached maximum temperature.
Two significant conclusions were rcached. First, the pool would not reach
boiling for over 13 hours when loaded with a normal batch and 5 hours with
a full-core offload. Given the backup sources of makeup water, those time
frames are adequate to take remedial action. Singh-4 & 5, , 26. Second,
even unattended pool boiling with a full-core offload would require 46 hours
before the 23 feet of water over the fuel assemblies would evaporate. Licensee
concludes that under those circumstances ample time is available to remedy the
situation. NRC Staff agrees. [d.: Tourigny, p.
Finally, Licensee concludes that boiling will not damage the fuel itself
because of the effects of nuclcate boiling, i.e., the formation of steam bubbles on
the fuel rod surface which more efficiently transfers heat from the rods. Surface
temperature would stabilize at 300°F, "well below the temperature at which any
cladding damage can occur." Singh-4 & 5, ~V 29, 30.
Given the time frames before the fuel assemblies would be exposed, the
multiple sources of makeup water, the temperature of any makeup water, and
the high temperatures required before cladding damage can occur, we find no
basis for Intervenor's allegation that a delay in makeup water could cause any
cladding damage, much less an explosion or fire. Houghtaling-4 & 5, ~ 18. The
electrical systems are remotely located and subject to regular testing under the
Plant Technical Specifications. [d., ~ 17. We perceive no scenario that would
change the reliability and testability of the heat removal systems resulting from
the high-density reracking, and Intervenor has suggested none.
For all the foregoing reasons, we find no genuine issue of material fact with
respect to Contention 4. Licensee has affirmatively demonstrated the safety of
the spent fuel pool cooling system with respect to any possible threat from heat
loads or loss-of-cooling accidents. Accordingly, Licensee's motion is granted
as to Contention 4, and it is dismissed with prejudice.
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D.

Contention 5
Admitted Contention 5 reads as follows:
That the cooling system will be unable to accommodate the increased heat load in the pool
resulting from the high-density storage system and a full core discharge in the event of a
single failure of any of the pumps or the electrical power supply to the pumps on the shell
side of the cooling system and/or in the case of a single failure of the electrical power
supply to the pumps on the pool side of the spent fuel pool Cooling system. This inability
will, therefore, create a greater potential for an accidental release of radioactivity into the
environmenL

LBP-88-10A, supra, 27 NRC at 471. No basis was specified to support Amended
Contention 5.
In admitting this contention, the Licensing Board stated that the ''Licensee's
evidence on this contention should be directed toward applicability of and
compliance with Criterion 44 of 10 C.F.R. Part 50, Appendix A." [d. at 464. At
the March 29, 1988 Prehearing Conference, Mr. Rich emphasized his concern
over the alleged vulnerability of the electrical power supply, in particular,
vulnerability to the effects of humidity, wear, corrosion, elevated temperatures,
and exposure to radiation on components. Tr. 80. Essentially, the contention
alleges that. if a pump or pump power supply fails, then the spent fuel pool
cooling system will be unable to accommodate the increased heat load associated
with the higher-density fuel storage under full-core discharge conditions. [d.
In its Motion for Summary Disposition, Licensee asserts that
consistent with the requirements of Criterion 44 of Appendix A to 10 C.F.R. Part 50, the
SFPCS is capable of maintaining the fuel pool temperature within acceptable limits, even
under full core discharge conditions, with a single active failure on the shell and/or pool
side of the heat exchanger. Even if a complete loss of forced cooling were to occur, the fuel
would be kept covered and maintained at a safe temperature, given the multiple sources of
makeup water and the long lead time before the pool water level could reach an unacceptable
level.

Licensee's Facts, Contention 5, ~ 16. We agree. Licensee's Affidavits and
Statement of Material Facts were uncontroverted. As noted above, Intervenor
failed to respond to Licensee's Motion for Summary Disposition on Contention 5.
Licensee first provides a complete description of the Spent Fuel Pool Cooling
System ("SFPCS''). Briefly, it consists of two 1500-gpm centrifugal pumps,
a heat exchanger wherein the SFPCS rejects excess pool water heat to the
component cooling water system ("CCWS"). The component cooling water, in
turn, rejects its heat to the intake cooling water ("ICW'') system. Each of these
systems has at least two independent loops. Houghtaling-4 & 5, ~~ 4-6, 10-11.
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During normal operation, only one loop in the SFPCS is in operation. Id.,
9. During abnormal conditions, such as fu1l-core discharge, both loops are
placed in operation. Singh-4 & 5, ~ 17. The CCWS has enough capacity that
only one loop is needed to remove fuel pool heat during abnormal conditions.
Houghtaling-4 & 5, t 10.
The SFPCS is contro1led and monitored from a local instrument panel. In
addition, alarms are provided by annunciators in the control room sufficient to
alert operators to any unusual conditions in the SFPCS or the fuel pool itself.
High and low CCWS flows are also annunciated in the control room. Id.,

~

~~6,

9.

The SFPCS pumps are powered by independent electrical supplies and are
capable of receiving backup power from the emergency diesel generators. The
CCWS components are powered from independent safety-related power supplies.
These are loaded onto the emergency diesel generators in the event of loss of
offsite power. Id., ~ 7.
A single active failure of an SFPCS pump or its power supply would reduce
pool flow capability to that of one pump, but even in the case of the abnormal,
full-core offload situation, the pool water would remain within acceptable
temperature limits as allowed in the SRP. A single active failure of a pump
in the CCWS would not reduce cooling of the pool water because the CCWS
is fully capable of removing the abnormal case heat load with only one pump
operating. Id .• ~~ 14, 15.
We further note that all components in the SFPCS and the CCWS are
designed to operate continuously without degradation at temperatures above the
expected maximum temperatures. The electrical equipment associated with the
SFPCS and CCWS are remotely located and would not be affected by pool
environmental conditions. All critical components of the systems are routinely
tested in accordance with plant technical specifications. Houghtaling-4 & 5,
~ 17.
Even if the highly unlikely event of loss of all forced cooling occurred, there
would be adequate time available to obtain water from several sources: the
refueling water tanks, the primary water tank. and even the city water supply.
There is even water available through a crosstie with the ICW system which
could supply 150 gpm to the pool which is more than adequate to maintain the
pool level under abnormal conditions. Id .• ~ 8.
Given these multiple sources of makeup water even under the worst conditions, the fuel will remain covered and the bulk temperature of the pool water
will not exceed boiling. Id .• ~ 18. The fuel cladding temperature will therefore
be maintained well below the point where any fuel damage would occur, inasmuch as the pool is unpressurized and thus the bulk pool temperature could not
exceed the boiling temperature. Id.; Singh-4 & 5, ~~ 27-30.
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Therefore, as to Contention 5, we conclude that the above material presented
by the Licensee establishes that there are no genuine issues of material fact and
that Licensee is entitled to judgment as a maller of law. Licensee's Motion
for Summary Disposition of Contention 5 is granted, and it is dismissed with
prejudice.

E.

Contention 6
Contention 6 avers:
That the proposed use of high-density storage racks designed and fabricated by the Joseph
Oats Corporation is utilization of an essentially new and unproven teclmology.

LBP-88-10A, supra, 27 NRC at 471. As bases for the contention Intervenor
asserted that:
As recently as September 8, 1987, the NRC has provided information concerning these racks
to all nuclear power reactor facilities warning of a ". • • potentially significant problem
pertaining to gaps ••••" "The concern is that separation of the neutron absolhing material
used in high-density fuel storage racks might compromise safety." (NRC Information Notice
No. 87-43. SSINS NO.: 6835). Again on October 23, 1987, the NRC is requiring more
information of FP&L in order to assess the integrity of the Boraftex system. The answer to
this latest inquiry has not yet been made available to the public.

FP&L'. response to these and other problems relating to the use of Boranex incorporated in
a system designed by the Joseph Oat Corporation represents an essential modification of the
current technology to IUch an extent that it, in fact, represents utilization of a new technology
and fabrication process that is, thus, unproven and untested.

Amended Petition at 8.
Licensee filed two affidavits in support of its motion for summary disposition:
"Affidavit of Dr. Stanley E. Thrner on Admitted Contentions 6 and 7," and
"Affidavit of Dr. K.P. Singh on Admitted Contentions 3 and 6." See note 2,
supra. Dr. Singh's affidavit was proffered to demonstrate that the problems
encountered with the use of Boraflex in high-density storage racks at other
nuclear power plants have been resolved and will not occur at St. Lucie 1.
Dr. Thrner's affidavit addresses criticality analyses and conformance with NRC
criteria and applicable industry standards.
NRC filed the affidavit of Edmond G. Tourigny which supported Licensee's
motion. Mr. Tourigny stated that on October 29, 1987, he visited the Joseph
Oat Corporation and observed racks during various stages of fabrication and
agrees with Licensee that all aspects of rack construction embody proven
design concepts and well-established fabrication techniques and that the racks
incorporate proven technology for Boraflex installation and positioning. He
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concludes by stating that he does not believe that the use of high-density racks
designed and fabricated by 'the Joseph Oat Corporation constitutes the use of a
new and unproven technology. Tourigny, ~ 9.
Licensee argues that the aspects of rack technology employed for producing
the St. Lucie 1 racks utilize a proven and widely applied technology, and reflect
established industry practice. Singh-3 & 6, ~ 22. Licensee states that the rack
manufacturer, the Joseph Oat Corporation, has extensive experience in the manufacturing of spent fuel storage racks using Boraflex panels, that all significant
construction features of the racks are direct adaptations of established technology and the production control methods in use at the Joseph Oat Corporation are
derived from two decades of nuclear component manufacturing. [d., ~f 31, 32.
Licensee also states that the only departures from established industry practice in
the construction of the St. Lucie racks were the elimination of the silicone-based
adhesive used to cement the Boraflex in place and modification of the manufacturing process so as to install Boraflex in place with minimal surface loading.
[d., ~ 30. It is precisely those changes that Intervenor focuses on in its claim
that the use of the SL Lucie Unit 1 racks constitutes utilization of an essentially
new and unproven technology. See Intervenor's Response to Licensee's Motion
for Summary Disposition of Intervenor's Contention 6 at 2-12.
Licensee filed thirty-five statements of material fact as to which it claims
there are no genuine issues to be heard with respect to Intervenor Contention
6. Many of these findings were filed with the motion for summary disposition
of Contention 3 and were rejected there on the basis of questions raised by
Intervenor. The Board agrees with and accepts Licensee's Findings 1,7,8, 12,
16, 19, 20, 22, 27, and 29. Because Licensee has not established that there
are no outstanding safety issues concerning the use of Boraflex the remaining
findings state the subject matter for evidentiary hearing where Intervenor will be
provided an opportunity to pursue questions raised as to those issues. Licensee's
motion for summary disposition of Contention 6 is denied.
F.

Contention 7
Admitted Contention 7 reads as follows:
That the increase of the spent fuel pool capacity, which includes fuel rods that are more
highly enriched, will cause the requirements of ANSI-NI6-1975 nOl to be met and will
increase the probability that a criticality accident will occur in the spent fuel pool and will
exceed 10 em Part SO, A 62 criterion.

LBP-88-10A, supra, 27 NRC at 471. The bases for the contention read as
follows:
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The increase in the number of fuel rods stored and the fact that many of them may have
experienced fuel failure or may be more highly enriched and have more reactivity will
increase the chances that the fuel pool will go critical, and cause a major criticality accident
and perhaps, explosion that will release large amounts of radioactivity to the environment in
excess of the 10 CfR 100 criteria.

Amended Petition at 11. We amended Intervenor's contention as originally
filed to delete reference to failed fuel, and admitted the contention, LBP-88lOA, supra, 27 NRC at 468. In so admitting this contention, we stated that
U[c]riticality control is one of the basic concerns when fuel is being stored, and
the methods used to achieve this control are of great importance." Id.
Licensee states that
It can be concluded that the design of the St. Lucie J storage racks conforms to safe and
conventional practice in the industry, conforms to all applicable regulations and guidance,
and provides assurance that a criticality accident cannot occur under any credible postulated
accident condition. Turner Affidavit,

,72.

Licensee's Facts, Contention 7, ~ 29. We agree in large part, but will require
clarification of two items noted below.
Licensee describes the pool design and neutronics behavior, as determined by
analysis. Thrner-6 & 7, ~~ 4-13. Licensce then describes the various regulations
pertaining to fuel storage pools and NRC guidance for achieving the necessary
conditions for meeting these requirements. Id., ~~ 17-19, 22, 23. Licensee's
analyses' in light of that regulatory guidance were described in some detail.
The results of the analyses showed that the maximum calculated values for kerr
in the pool were 0.9409 for Region 1 and 0.9435 for Region 2. Id., ~, 23, 25,
28-30. These values are within regulatory requirements.
Licensee also analyzed the following conditions as potential causes of accidents: increased temperature, boiling, dropped assembly, and abnormal fuel
location. Turner-6 & 7, ~ 32. Licensee concluded that a kerr will be maintained
less than 0.95 under all credible accident conditions. Id., ~ 42.
Licensee states that the largest reactivity effect would result from a fresh
fuel assembly of 4.5% enrichment being loaded into a Region 2 storage cell.
Id., ~ 33. Licensee's Facts, Contention 7, ~ 25, is dependent upon restricting
storage of different enrichment fuel in the proper region. Intervenor argues that
the Standard Review Plan, § 9.1.2, Part II, 2.b, requires that U[t]he design of the
storage racks is such that a fuel assembly cannot be inserted anywhere other than
in a design location." Intervenor's Finding (Contention 7), ~~ 6, 12. Licensee
has not shown how erroneous insertion could be avoided. We find that a full
explanation of the measures that are taken by the Licensee to comply with this
Standard Review Plan requirement must be provided.
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Licensee states that even if "somehow the pool was allowed to drain criticality
would not occur. • • since, without water, there would be no neutron moderator
in the pool - a necessary condition of criticality. Weber Affidavit-I, 6."
Licensee's Facts, Contention 7, ,24. Intervenor, in his "Intervenor's Response
to Licensee's Motion for Summary Disposition of Intervenor's Contention 7,"
,9, questions this position, citing instances where criticality has occurred in the
absence of water. We can find no factual evidence in the record to support
Licensee's position; it is presented as a bald statement with no explanation as to
why absence of a moderator will prevent criticality. We cannot accept Licensee's
statement without adequate explanation of why moderation is necessary to
achieve criticality.
In conclusion, we accept Licensee's Facts, Contention 7, ~, 2-21, 26-28.5 We
reject Licensee's Facts, Contention 7, "22-25, pending further explanation as
stated in our above consideration. Accordingly, Licensee's motion for summary
disposition of Contention 7 is granted in part and denied in part as set out above.

v.

CONCLUSION

We find that there is no genuine issue of material fact and that Licensee is
entitled to judgment as a matter of law with respect to:
1. Contentions 1,4, and 5;
2. The non-Boraflex materials issues in Contention 3;
3. All issues in Contention 7 except:
a. the danger of improper storage of fresh fuel assemblies; and
b. the danger of a criticality accident in the absence of a moderator.
Licensee's motion denied as to Contention 6 and will be granted as to all other
contentions with the exception of the matters listed above.
Pursuant to 10 C.P.R. § 2.743{b), the parties shall file all direct written
testimony of witnesses with the Board and serve copies on each other on or
before November 2i, 1988. Filed and served means received. Hearing on the
issues remaining in this proceeding will commence on Thesday, December 6,
1988, at 9:00 A.M. in the vicinity of the S1. Lucie Plant The parties will be
notified of the location on or about November 7, 1988 .

.5 Licensee', Facts 1·3. S. and 7-9 are noladdrcsse<l here. They relate to Ihe premise Ihillhe use of Bonllex will
pcrfonn its inlended fwtction_ The question of Ihe suitabililY of Bonllex will be litigated wtder Contentions 3
and 6, and will nOl be rcpca ted under Contention 7_
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VI.

ORDER

For all the foregoing reasons, and upon consideration of the entire record in
this matter, it is, this 14th day of October 1988, ORDERED:
1. That Licensee's Motion for Summary Disposition of Intervenor's Contentions is granted as to Contention 1, part of Contention 3, Contention 4, Contention 5, part of Contention 6, and part of Contention 7;
2. That Licensee's Motion for Summary Disposition is denied as to the
issues concerning Boraflex in Contentions 3 and 6, and the issues concerning
the improper storage of fresh fuel assemblies and the danger of a criticality
accident in the absence of a moderator in Contention 7; and
3. That hearing on the remaining matters at issue will commence on
December 6, 1988, in the vicinity of the St. Lucie PlanL
THE ATOMIC SAFETY AND
LICENSING BOARD

B. Paul Cotter, Jr., Chairman
ADMINIS1RATlVE JUDGE
Glenn O. Bright
ADMINIS1RATlVE JUDGE
Dr. Richard F. Cole
ADMINIS1RATlVE JUDGE
Dated at Bethesda, Maryland,
this 14th day of October 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
Administrative Law Judge:
Morton B. Margulies

In the Matter of

Docket No. 30·1391·SC
(ASLBP No. 88·565.01-SC)

EDWARD HINES, JR. MEDICAL
CENTER
(Veterans Administration)

October 7,1988

ORDER
(Approving Agreement to Terminate Proceeding
and Terminating Proceeding)
On October 1, 1988, the parties to this enforcement proceeding, the NRC
Staff and Dr. Maynard L. Freeman, filed with the Administrative Law Judge (1)
an Agreement to Terminate Proceeding that had been accepted by both parties;
and (2) a joint motion requesting the Judge's approval of the Agreement and
the entry of an order terminating this proceeding, with a proposed Order.
I have reviewed the Agreement under 10 C.F.R. § 2.203 to determine whether
approval of the Agreement and consequent termination of this proceeding are
in the public interest Based upon the review, I am satisfied that approval of
the Settlement Agreement and termination of this proceeding based thereon are
in the public interest. The terms of the Agreement satisfy the interests of the
public and parties without the need for a hearing.
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Accordingly, I approve the Settlement Agreement attached hereto and incorporated by reference into this Order. Pursuant to § 2.203, this proceeding is
terminated on the basis of the attached Agreement.
Morton B. Margulies
ADMINISlRATlVE LAW JUDGE
Dated at Bethesda, Maryland,
this 7th day of October 1988.

ATIACHMENT
AGREEMENT TO TERMINATE PROCEEDING
On August 24, 1987, the NRC issued to the Veterans Administration,
Edward Hines, Jr. Medical Center (Hines Hospital) an "Order to Show Cause
Why License Should Not Be Modified Effective Immediately" (Order). 52
Fed. Reg. 32,623 (1987).
Hines Hospital is the holder of a specific byproduct material license of broad
scope No. 12-01087-07 originally issued by the NRC on October IS, 1958,
pursuant to 10 C.F.R. Parts 30, 33 and 35. (The license was most recently
renewed on September 24, 1985, and expires on September 30, 1990.) As a
result of the Order, the license was amended effective immediately, inter alia.
by adding the following condition:
On receipt of this Order, Dr. Maynard L. Freeman shall be removed
from all licensed activities and shall thereafter not serve in any position
involving the performance or supervision of any licensed activities (e.g.,
as an authorized user) including the supervision of any nuclear medicine
technologists.
The Order issued against Hines Hospital was based on alleged violations of
NRC requirements allegedly determined during inspections and investigations
conducted at Hines Hospital from December 16, 1986, through June 30, 1987.
Hines Hospital did not challenge the Order. However, Dr. Maynard L. Freeman,
through his first attorney, challenged the Order by filing on September 22, 1987,
a Response to the Order. Dr. Freeman also filed an Answer to the Order, a
Request for a Hearing Pursuant to the Order, and a Request for Hearing Pursuant
to 10 C.F.R. § 2.714(d). Dr. Freeman, through his first attorney, also requested
the NRC to defer action on his request for a hearing pending conclusion of
a meeting with him and the NRC's continued evaluation of Dr. Freeman's
response. That meeting and evaluation did not result in any relaxation of
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the Order by the Staff. By letter dated January 25, 1988, then Counsel for
Dr. Freeman requested that the hearing process go forward. That request led to
the designation of the Administrative Law Judge (AU) on February 18, 1988.
By Orders dated May 24, 1988, and June 23, 1988, respectively, the AU
granted the Staff's motions of May 23, 1988, and June 22, 1988, respectively,
to extend a temporary stay of the proceeding which had been originally granted
by the AU, over the objections of Dr. Freeman, on April 29, 1988, to and
including June 24, 1988, and July IS, 1988, respectively. On July 13, 1988, the
AU granted a joint motion of the Staff and Dr. Freeman for a further extension
of the temporary stay of this proceeding to and including August 31, 1988.
By letter dated June 13, 1988, Staff Counsel advised the AU that Dr. Maynard L. Freeman had tendered his resignation to Hines Hospital. Staff Counsel
further advised that Hines Hospital had accepted Dr. Freeman's resignation.
Dr. Freeman states that his resignation was tendered for reasons unassociated
with these proceedings. Dr. Freeman's last day of official duties at the Hines
Hospital was May 31, 1988. As a result of Dr. Freeman having ceased performing duties at Hines Hospital, and, further, since he is no longer physically
present at said hospital, it is the NRC Staff's position that the condition imposed
on the Hines Hospital license is moot since it can have no practical effect on
Dr. Freeman.
Dr. Freeman, however, vigorously disputes this position and argues that
notwithstanding his departure from Hines Hospital, he is entitled to contest the
validity of the underlying basis for the conditions applicable to him set out in the
August 24, 1987 Order. However, the parties believe it is in the public interest
to terminate this proceeding without further litigation and, therefore, the NRC
Staff and Dr. Maynard L. Freeman hereby agree as follows:
1. Based on this Agreement, except as specified in the second sentence
of this paragraph, Dr. Freeman hereby withdraws his requests for a
Hearing pursuant to the Order and pursuant to 10 C.F.R. § 2.714(d)
which requests were filed on September 22, 1987. In the event
the NRC initiates a future proceeding, the subject matter of which
includes expressly or implicitly the conditions of the Order of August
24, 1987, that were applicable to Dr. Freeman, the Staff agrees not to
interpose any objection to any request for a hearing by Dr. Freeman
based on this withdrawal, or interpose laches, estoppel, waiver, or
any equitable type defense or the passage of time as they relate to
the underlying basis of the August 24, 1987 Order.
2. The Staff agrees to provide, pursuant to Dr. Freeman's request for
production, the following NRC documents:
a. Office of Investigations (01) Report of Investigation No. 3·87·003
(Edward Hines, Jr., Veterans Administration Medical Center) Alleged Willful Failure to Report Diagnostic Misadministrations
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and Alleged Willful Material False Statements - Dated November 4, 1987, and Exhibits 1-33 Attached thereto;
b. or Report of Investigation No. 3-87-0035 (Edward Hines, Jr.,
Veterans Administration Medical Center) - Alleged Material
False Statements-Dated March 29, 1988 and Exhibit 1 attached
thereto. [This Report has only one Exhibit].
3. The NRC Staff agrees to provide copies of the foregoing documents
without cost to Dr. Freeman. The documents will be provided to
Counsel for Dr. Freeman on or before October 31, 1988. It is
understood by Dr. Freeman that the delay in providing the documents
in question is necessitated by the fact that the NRC Staff must
review the documents in order to remove, if necessary, the home
address, home telephone numbers, and any other information which
may be exempt from release by virtue of the Privacy Act or any
other provision of law, of any persons mentioned or discussed in the
documents in question. Dr. Freeman agrees to the removal of such
information and recognizes that such action on the part of the NRC
is necessary to protect the privacy of any such persons mentioned
or discussed in the documents in question and to comply with the
Privacy Act
4. For a period of one year from the date of this agreement, Dr. Freeman
agrees to voluntarily advise, in writing, the NRC in the event he is
employed in any activity regulated by the NRC or which would be
regulated by the NRC but for an agreement with a state pursuant to
section 274 of the Atomic Energy Act of 1954, as amended. The
notice required by this provision shall state the name and address of
his employer and a brief description of his duties and be mailed or
sent to the Director, Office of Enforcement, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555. In the event that Dr. Freeman
shall engage in an activity requiring NRC authorization, regulation or
licensing, then the filing of any application for a license or approval
as an authorized user shall be deemed to satisfy this requirement.
5. The NRC Staff and Dr. Freeman shall jointly move the AU for
an Order approving this Settlement Agreement and terminating this
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proceeding. This Agreement shall become effective upon approval by
the AU.
Jeffrey Lerner
Counsel for Dr. Maynard
L. Freeman
Bernard M. Bordenick
Counsel for NRC Staff
Dated:

October I, 1988
Secn and approved:
Dr. Maynard L. Freeman
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Cite as 28 NRC 483 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

Docket No. 50-293

In the Matter of
BOSTON EDISON COMPANY
(Pilgrim Nuclear Generating Station)

October 6,1988

Massachusetts State Senator William B. Golden and others (petitioners) filed
with the Nuclear Regulatory Commission a petition requesting that Boston
Edison Company be ordered to show cause why the Pilgrim Nuclear Generating
Station should not remain closed or have its operating license suspended by
NRC until the Licensee demonstrates that the issues raised by the Petitioners
have been resolved. The Petitioners asserted as grounds for their request (1)
numerous deficiencies in the Licensee's management., (2) inadequacies in the
existing radiological emergency response plan, and (3) inherent deficiencies in
the facility's containment structure.
In 00-87-14, 26 NRC 87 (1987), the Director denied Petitioners' request
insofar as it related to emergency preparedness and containment issues. The
Director here denies the petition insofar as it relates to management issues.

FINAL DIRECTOR'S DECISION UNDER
10 C.F.R. § 2.206
Introduction
On July IS, 1986, William B. Golden and others (petitioners) filed with the
Nuclear Regulatory Commission (NRC) a petition requesting that the Director
require Boston Edison Company (BECo, the Licensee) to show cause why
the Pilgrim Nuclear Generating Station should not remain closed or have
its operating license suspended by NRC until the Licensee demonstrates that
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the issues raised by the Petitioners have been resolved. The Petitioners also
requested that NRC require the Licensee to submit a feasibility study related to
certain structural modifications and that the NRC schedule a public hearing to
address the issues raised by the Petitioners.
The Petitioners asserted as grounds for their request (1) numerous deficiencies in the Licensee's management. (2) inadequacies in the existing radiological
emergency response plan, and (3) inherent deficiencies in the facility's containment structure. The Petitioners asserted that "the deficiencies cut a broad swath
across the spectrum of safety requirements" and that. in the aggregate, these
deficiencies compromise the reliability of the most important safety systems in
the plant Further, the Petitioners asserted that the Licensee and the NRC have
failed to resolve these safety issues.
On August 21, 1987, I issued an Interim Director's Decision in response to
the petition. I concluded that the petition, with the exception of the Licensee
management issue, should be denied. I further stated that the management
portion of the petition would be addressed in a subsequent response.

Background
As noted in my Interim Decision, the Petitioners allege numerous deficiencies
in the Licensee's management The petition essentially states that (1) competent
management is critical to ensure the safe operation of any nuclear power facility,
(2) the Licensee's management of the Pilgrim station is deficient, and (3) longstanding management deficiencies at Pilgrim station have not been corrected.
As a basis for their petition, with respect to this matter, the Petitioners provided an extensive list of management deficiencies that have been documented in
NRC inspection reports and in systematic assessment of licensee performance
(SALP) reports. The areas of concern included management effectiveness in
plant operations, radiological controls, onsite emergency preparedness, maintenance and modifications, surveillance testing, security and safeguards, refueling
and outage management. licensing activities, and fire protection. The basic
documents relied on by the Petitioners were SALP Report No. 85-99, issued
February 18, 1986, and the Special NRC Diagnostic Team Inspection Report issued April 2, 1986. In addition, the Petitioners referred to the 1982 civil penalty
and order modifying the Pilgrim license and to news accounts of statements by
former Commissioner James Asselstine to the effect that Pilgrim is one of the
worst-run and least-safe plants in the nation.
At the time the petition was filed, the NRC felt that the Licensee had not
successfully dealt with the problems that were identified in (1) the enforcement
actions taken in 1982, as evidenced by SALP Report No. 85-99; and (2) the
Diagnostic Team inspection findings. Although the Licensee had instituted
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programs intended to improve management and had made progress at certain
times and in specific areas (such as engineering and technical support), the
letter transmitting SALP Report No. 85-99 expressed NRC's concern about
the Licensee's apparent "inability to improve performance, or sustain improved
performance once achieved."
The NRC has monitored management issues at Pilgrim station since the
writing of SALP Report No. 85-99 and performance of the Diagnostic Team
inspection. The results of the SALP report and the Diagnostic Team inspection
indicated that the management problems were evidenced by (I) the lack of a
clear organizational structure, (2) recurring management changes, (3) chronic
staffing vacancies, (4) the lack of a stable management team at the plant, and
(5) the inhibiting of progress in the functional areas assessed during the SALP
period.
The Interim Decision discussed several management changes that had taken
place in the Licensee's organization since early 1986. The station manager
was replaced on May I, 1986, and was replaced again on February I, 1987.
On July I, 1986, the Senior Vice President-Nuclear was transferred. At
that time, the Chief Operating Officer assumed the responsibilities of the
Senior Vice President-Nuclear, which he performed until February 20, 1987,
when the current Senior Vice President-Nuclear (Ralph O. Bird) assumed the
responsibilities of this position. On March 26, 1987, the Chief Operating Officer
and the Executive Vice President/Chief Financial Officer announced their intent
to retire within the next year.
Starting with the Confirmatory Action Letter (CAL-86-10) issued April 12,
1986, the NRC has taken steps to ensure that the Pilgrim station will not restart
until adequate corrective actions have been taken. At a meeting with the Licensee
on July 30, 1986, I informed the Licensee that, even when the technical issues
set forth in CAL-86-10 were resolved, I would not approve restart of the plant
until the management issues discussed in SALP Report No. 85-99 also were
resolved. In addition, on August 27, 1986, in a letter to the Licensee, I stated
that restart of the Pilgrim station would not be approved until the Licensee
formally documented and NRC reviewed (1) an assessment of the Licensee's
readiness for plant restart and (2) a restart program and schedule including welldefined hold-points at discrete milestones.
In the Interim Decision I noted that the NRC Staff agreed with the Petitioners that significant management deficiencies have existed at Pilgrim station. In
fact as evident from the foregoing, the Staff's concerns with respect to management not only encompassed but went beyond the specific items raised by
the Petitioners. It is in this broader context that the Staff has evaluated actions
taken by BECo to resolve management deficiencies. I stated that (1) the NRC
would continue to observe and evaluate the Licensee's performance through ongoing inspections, bimonthly management meetings with the Licensee, and the
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SALP process; (2) the NRC would conduct an independent team review of the
Licensee's actions in response to the SALP findings and the findings of the Diagnostic Team inspection of February-March 1986; and (3) the NRC would also
evaluate the Pilgrim Restart Plan and other information to determine whether
the issues raised by the Petitioners, including management issues, have been
adequately resolved.
The NRC Staff's conclusions on the adequacy of management at the Pilgrim
facility arise principally from the inspection efforts reflected in two documents:
(1) SALP Report No. 87-99, which covers the period of February 1, 1987,
through May 15, 1988, and (2) the report on the Integrated Assessment Team
Inspection (lATI) performed in August 1988.
For the reasons discussed below, Petitioners' request to initiate a proceeding
with respect to alleged deficiencies in the Licensee's management is denied.

Discussion
I.

A.

MANAGEMENT

SALP Report No. 87·99 Results

On July 27, 1988, the Staff issued its most recent SALP report, SALP
Report No. 87·99 (Enclosure A), which covers the period of February 1,
1987, through May 15, 1988. The Staff indicated that the Licensee had made
extensive efforts, including corporate and site reorganizations, and had installed
a new management team. The new management team undertook numerous
projects and programs to improve the physical condition of the plant and
to enhance programmatic performance. These management initiatives were
generally successful in correcting deficiencies in organization, staffing, and
upgrading of the physical condition of the plant. The Staff also indicated that the
new management team was effective in improving programmatic performance
in areas previously identified as having significant weaknesses. The Staff further
stated that the Licensee's self-assessment process was effective in identifying
other areas needing further management attention.
The Regional Administrator, Mr. William Russell, acknowledged in the
letter transmitting the SALP report that BECo had made extensive efforts to
upgrade performance in functional areas that were previously assigned Category
3 ratings. These areas were Radiological Controls, Surveillance, Fire Protection,
Security and Safeguards, and Assurance of Quality. Only one area remained with
a rating lower than Category 2; a Category 3-Improving rating was assigned to
the Radiological Controls functional area. The use of "Improving" in the rating
indicated improvement in the organization, programs, and performance in the
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functional area. (fhe definitions of the category ratings and detailed findings in
all the SALP functional areas are provided in Enclosure A (not published).)
Although the necessary positive results were becoming apparent at the close
of the assessment period, the ability to sustain the improved performance
had not yet been demonstrated. The NRC Staff determined that continued
close monitoring of the Licensee's activities was necessary to ensure continued
improvement of performance. This close monitoring required an assessment
team inspection, discussed below, to further measure the effectiveness and
readiness of the BECo management controls, programs, and personnel to support
safe restart and operation of the Pilgrim Nuclear Power Station.
B.

Integrated Assessment Team Inspection Results

The IAT! was conducted during the period of August 8 through August
24, 1988, and the inspection report, dated September 7, 1988, is provided as
Enclosure B (not published). The team inspection included an assessment of
(I) the organizational structure currently in place at the Pilgrim Nuclear Power
Station, (2) the administrative processes in place to control and coordinate the
activities and actions affecting safe and reliable operation of the Pilgrim facility,
and (3) the adequacy of staffing, qualifications of personnel, and mechanisms
to enhance and promote stability in the organization's technical and managerial
staff.
The inspection team concluded that the current organization is well structured
and provides for an appropriate distribution of responsibilities and accountabilities for the activities being performed by the functional units within the organization. This appraisal was not true for the former organization. The depth of
managers in functional areas should contribute to stability in the organization
by providing for the development of technical and managerial skills previously
lacking. The current organizational structure provides a framework for career
growth that should help reduce chronic staffing vacancies that existed in the past.
Redistribution of functional responsibilities and depth in management throughout the organization provides the framework necessary to enhance stability and
to support safe and reliable operation of Pilgrim.
The authorized staffing level is ample, in contrast to previous staffing levels,
and has been filled to a degree acceptable to perform all the necessary activities
and functions of the organization for all plant conditions, including operation.
The resumes and position descriptions of key managers and selected personnel throughout the organization were audited by NRC inspectors during the
lAT!. The educational and experience backgrounds of personnel were compared
to the requirements of the positions held, as delineated in American National
Standards Institute (ANSI) NI8.1-1971, "Selection and Training of Personnel
for Nuclear Power Plants," with a focus on the management experience of key
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personnel. No deficiencies were identified relating to the qualification requirements of the ANSI standard. More significantly, there has been an increase
of talented management personnel with extensive and successful management
experience in key positions. The enhanced mixture of qualified management
and technical personnel on the plant staff should result in a stable management
team that was previously lacking.
Management has updated a variety of procedures to provide policy for and
control and coordination of the activities and actions of the organization. The
corporate policy relating to the Nuclear Organization contained in the Mission,
Organization, and Policy Manual includes, among other goals, striving to achieve
rising standards of performance, dedication to protecting the environment and
public, and rigorous adherence to procedures. The other procedures adequately
identify corporate policy, organization, interfaces, functional requirements, responsibilities, accountabilities, and qualifications necessary for the control of
activities and the coordination of actions within the organization. This improved
control and coordination has resulted in progress in the functional SALP areas
that was previously inhibited.
Several management meetings were observed during the IATI to assess the
interactions of managers and the effectiveness of the policies and procedures
being implemented. Close observation of the functional areas was made to
augment findings and conclusions on the effectiveness of the organization,
management controls, and communications. These observations and interviews
also provided the team with insight into the worker's perception of management
policies, involvement, effectiveness, and the resulting effect on safety.
The team members, through the observations and interviews, noted a positive
change in the attitude toward nuclear safety throughout the Pilgrim organization. This change in attitude is evidence of corporate management's ability to
communicate policy and has resulted in improved performance of safety-related
activities. These improvements were acknowledged in the most recent SALP
report and the IATI report. The IATI observations support the conclusion that
BECo management is effective in communicating corporate goals and that management oversight is ensuring that the goals are being supported and pursued.
The IATI report concluded that the Licensee has an acceptable organization
that is adequately staffed with qualified personnel, has mechanisms in place to
enhance stability, and has controls and programs to support safe startup and
operation of the Pilgrim Nuclear Power Station. These conclusions are based
on the above discussion and supported by the details in the enclosures to this
Decision.
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ll.

COMBINED EFFECTS OF MANAGEMENT, CONTAINMENT,
AND EMERGENCY PLANNING ISSUES

The Petitioners claim that even if the alleged deficiencies taken separately do
not pose an intolerable risk. taken in the aggregate they do.
I concluded in my Interim Decision that the Petitioners had not established evidence of design flaws or high risk in connection with containment performance
for the Pilgrim Mark I containment I also noted that the Licensee announced a
voluntary program to enhance the Pilgrim containment capabilities. Since that
time the Licensee has continued its efforts to improve containment performance.
For example. the Pilgrim containment now h~ enhanced safety features including a fire water inter-tie to the residual heat removal system. redesigned drywell
spray nozzles. and an improved long-term nitrogen supply.
As discussed above. there have been a number of changes in the organization
which have provided strengthened management capable of adequately managing
the safe startup and operation of the Pilgrim facility.
I indicated in the Interim Decision that the emergency planning issues raised
by the Petitioners were not sustained by FEMA's review of the petition and I
denied that portion of the petition addressed to emergency planning issues. I
noted. nevertheless. that other emergency planning issues raised by FEMA's
"Self-Initiated Review and Interim Finding for the Pilgrim Nuclear Power
Station. Plymouth. Ma.... were a matter of serious concern. The Commission
still has under consideration the emergency planning issues raised by FEMA.
However. containment performance is not grounds for the relief requested and
the improved management organization has removed the need for any further
enforcement action on this basis.

Conclusion
For the reasons discussed above. the information identified by the petition
does not warrant the initiation of the requested proceedings in regard to the
management issues. Accordingly. the Petitioners' request for action pursuant to
10 C.F.R. § 2.206 on this issue is denied.
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As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed
with the Secretary for the Commission's review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 6th day of October 1988.
Attachments:
A. SALP Report No. 50-293/87-99
B. IATI Report No. 50-293/88-21
[The attachments have been omitted from this publication but can be found in
the NRC Public Document Room, 2120 L Street.. NW, Washington, DC.)
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00-88-17

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

Docket No. 50-293

In the Matter of
BOSTON EDISON COMPANY
(Pilgrim Nuclear Generating Station)

October 6, 1988

Massachusetts Governor Michael S. Dukakis and Attorney General James
M. Shannon filed a Petition on behalf of the Commonwealth of Massachusetts
and its citizens (petitioners) with the Nuclear Regulatory Commission (NRC)
requesting that the Director of the Office of Nuclear Reactor Regulation (NRR)
institute a proceeding to modify, suspend, or revoke the operating license held
by Boston Edison Company (BECo, the Licensee) for its Pilgrim Nuclear
Generating Station (pilgrim). In particular, the Petitioners requested the NRC to
(1) modify the Pilgrim license to bar restart of the facility until a plant-specific
probabilistic risk assessment (PRA) is performed for Pilgrim and all indicated
safety modifications are implemented; (2) modify the Pilgrim license to extend
the current shutdown pending the outcome of a full hearing on the significant
outstanding safety issues and the development and certification by the Governor
of adequate emergency plans; and (3) issue an Order, effective immediately,
to modify the Pilgrim license to preclude the Licensee from any taking steps
in its power ascension program until a formal adjudicatory hearing is held and
findings of fact are made concerning safety questions raised regarding Pilgrim.
The relief sought by the Petitioners is based on allegations of (1) evidence of
continuing serious managerial deficiencies at Pilgrim, (2) evidence that a plantspecific PRA as well as the implementation of any safety modifications indicated
thereby should be required prior to Pilgrim's restart, and (3) evidence that the
state of emergency preparedness does not provide reasonable assurance that
adequate protective measures can and will be taken in the event of a radiological
emergency during operations at Pilgrim.
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In 00-88-7, 27 NRC 601 (1988), the Director denied Petitioners' request
insofar as it related to the need for a PRA. The Director here denies the petition
insofar as it relates to management issues. A decision regarding emergency
preparedness issues will be made in a subsequent response.

SECOND INTERIM DIRECTOR'S DECISION
UNDER 10 C.F.R. § 2.206
INTRODUCTION
On October IS, 1987, Massachusetts Governor Michael S. Dul<akis and Attorney General James M. Shannon filed a petition on behalf of the Commonwealth of Massachusetts and its citizens (petitioners) with the Nuclear Regulatory Commission (NRC) requesting that the Director of the Office of Nuclear
Reactor Regulation (NRR) institute a proceeding to mOdify, suspend, or revoke
the operating license held by Boston Edison Company (BECo, the Licensee)
for its Pilgrim Nuclear Generating Station (pilgrim). In particular, the Petitioners requested the NRC to (1) modify the Pilgrim license to bar restart of the
facility until a plant-specific probabilistic risk assessment (PRA) is performed
for Pilgrim and all indicated safety modifications are implemented; (2) modify
the Pilgrim license to extend the current shutdown pending the outcome of a
full hearing on the significant outstanding safety issues and the development
and certification by the Governor of adequate emergency plans; and (3) issue
an Order, effective immediately, to modify the Pilgrim license to preclude the
Licensee from taking any steps in its power ascension program until a formal
adjudicatory hearing is held and findings of fact are made concerning safety
questions raised regarding Pilgrim.
On May 27, 1988, I issued an Interim Director's Decision in response to
the petition. I concluded that information identified in the petition does not
warrant the initiation of the requested actions in regard to the probabilistic risk
assessment and attendant plant modifications. Accordingly, I denied the request
on this issue. I further stated that the management and emergency preparedness
portions of the petition would be addressed in a subsequent response.
As noted in my Interim Decision, the Petitioners alleged that serious managerial deficiencies continue to exist at Pilgrim. As the bases for their petition,
the Petitioners cite (1) consistently low ratings in systematic assessment of licensee's performance (SALP) reports; (2) the Licensee's inability to sustain
performance improvements; (3) the Licensee's poor enforcement record regarding the severity level and number of violations; and (4) recent news articles
concerning security problems and the use of excessive overtime. Documents
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cited by the Petitioners include SALP Reports Nos. 85-99 and 86-99 and various inspection reports dated from 1985 to 1987.
The Petitioners provided no substantial new information or evidence that was
not known to the NRC when it issued the "Interim Director's Decision Under
10 C.F.R. §2.206," 00-87-14, 26 NRC 87, dated August 21, 1987, in response
to the petition filed on July IS, 1986, by Massachusetts State Senator William
B. Golden and others also alleging deficiencies in the Licensee's management.
The NRC Staff's conclusions on the adequacy of management at the Pilgrim
facility arise principally from the inspection efforts reflected in two documents
(1) SALP Report No. 87-99, which covers Jhe period of February I, 1987,
through May 15, 1988, and (2) the report on the Integrated Assessment Team
Inspection (lATI) performed in August 1988.
DISCUSSION
The Staff's concerns with respect to management not only encompassed
but went beyond the specific items raised by the Petitioners. It is in this
broader context that the Staff has evaluated actions taken by BECo to resolve
management deficiencies.

A.

SALP Report No. 87-99 Results

On July 27, 1988, the Staff issued its most recent SALP report, SALP
Report No. 87-99 (Enclosure A (not published», which covers the period of
February 1, 1987, through May 15, 1988. The Staff indicated that the Licensee
had made extensive efforts, including corporate and site reorganizations, and
had installed a new management team. The new management team undertook
numerous projects and programs to improve the physical condition of the plant
and to enhance programmatic performance. These management initiatives were
generally successful in correcting deficiencies in organization, staffing, and
upgrading of the physical condition of the plant. The Staff also indicated that the
new management team was effective in improving programmatic performance
in areas previously identified as having significant weaknesses. The Staff further
stated that the Licensee's self-assessment process was effective in identifying
other areas needing further management attention.
The Regional Administrator, Mr. William Russell, acknowledged in the
letter transmitting the SALP report that BECo had made extensive efforts to
upgrade performance in functional areas that were previously assigned Category
3 ratings. These areas were Radiological Controls, Surveillance, Fire Protection,
Security and Safeguards, and Assurance of Quality. Only one area remained with
a rating lower than Category 2; a Category 3-Improving rating was assigned to
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the Radiological Controls functional area The use of "Improving" in the rating
indicated improvement in the organization, programs, and performance in the
functional area (fhe definitions of the category ratings and detailed findings in
all the SALP functional areas are provided in Enclosure A.)
Although the necessary positive results were becoming apparent at the close
of the assessment period, the ability to sustain the improved performance had
not yet been demonstrated. The NRC Staff determined that close monitoring
of the Licensee's activities was necessary to ensure continued performance
improvement. This close monitoring required an assessment tearn inspection,
discussed below, to further measure the effectiveness and readiness of the
BECo management controls, programs, and personnel to support safe restart
and operation of the Pilgrim Nuclear Power Station.

B.

Integrated Assessment Team Inspection Results

The IATI was conducted during the period of August 8 through August
24, 1988, and the inspection report, dated September 7, 1988, is provided as
Enclosure B (not published). The team inspection included an assessment of the
organizational structure currently in place at the Pilgrim Nuclear Power Station.
The assessment also included the administrative processes in place to control
and coordinate the activities and actions affecting safe and reliable operation of
the Pilgrim facility. The adequacy of staffing, qualifications of personnel, and
mechanisms to enhance and promote stability in the organization's technical and
managerial staff.
The inspection team concluded that the current organization is wen structured
and provides for an appropriate distribution of responsibilities and accountabilities for the activities being performed by the functional units within the organization. This appraisal was not true for the former organization. The depth of
managers in functional areas should contribute to stability in the organization
by providing for the development of technical and managerial skills previously
lacking. The current organizational structure provides a framework for career
growth that should help reduce chronic staffing vacancies that existed in the past.
Redistribution of functional responsibilities and depth in management throughout the organization provides the framework necessary to enhance stability and
to support safe and reliable operation of Pilgrim.
The authorized staffing level is ample, in contrast to previous staffing levels,
and has been filled to a degree acceptable to perform all the necessary activities
and functions of the organization for all plant conditions, including operation.
The resumes and position descriptions of key managers and selected personnel throughout the organization were audited by NRC inspectors during the
lAT!. The educational and experience backgrounds of personnel were compared
to the requirements of the positions held, as delineated in American National

494

Standards Institute (ANSI) N18.1-1971, "Selection and Training of Personnel
for Nuclear Power Plants," with a focus on the management experience of key
personnel. No deficiencies were identified relating to the qualification requirements of the ANSI standard. More significantly, there has been an increase
of talented management personnel with extensive and successful management
experience in key positions. The enhanced mixture of qualified management
and technical personnel on the plant staff should result in a stable management
team that was previously lacking.
Management has updated a variety of procedures to provide policy for and
control and coordination of the activities and actions of the organization. The
corporate policy relating to the Nuclear Organization contained in the Mission,
Organization, and Policy Manual includes, among other goals, striving to achieve
rising standards of performance, dedication to protecting the environment and
public, and rigorous adherence to procedures. The other procedures adequately
identify corporate policy, organization, interfaces, functional requirements, responsibilities, accountabilities, and qualifications necessary for the control of
activities and coordination of actions within the organization. This improved
control and coordination has resulted in progress in the functional SALP areas
that was previously inhibited.
Several management meetings were observed during the IATI to assess the
interactions of managers and the effectiveness of the policies and procedures
being implemented. Close observation of the functional areas was made to
augment findings and conclusions on the effectiveness of the organization,
management controls, and communications. These observations and interviews
also provided the team with insight into the worker's perception of management
policies, involvement, effectiveness, and the resulting effect on safety.
The team members, through the observations and interviews, noted a positive
change in the attitude toward nuclear safety throughout the Pilgrim organization. This change in attitude is evidence of corporate management's ability to
communicate policy and has resulted in improved performance of safety-related
activities. These improvements were acknowledged in the most recent SALP
report and the IAT! report The IATI observations support the conclusion that
BECo management is effective in communicating corporate goals and that management oversight is ensuring that the goals are being supported and pursued.
The IAT! report concluded that the Licensee has an acceptable organization
that is adequately staffed with qualified personnel, has mechanisms in place to
enhance stability, and has controls and programs to support safe startup and
operation of the Pilgrim Nuclear Power Station. These conclusions are based
on the above discussion and supported by the details in the enclosures to this
Decision.
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C.

Emergency Preparedness Update

In the May 27, 1988 Interim Director's Decision (OD-88-7, 27 NRC 601),
the emergency preparedness portion of the Petitioner's request was deferred.
The Decision stated, however, that the determination as to whether to restart
Pilgrim will involve consideration of the emergency planning issues identified
by the Federal Emergency Management Agency (FEMA).
Since that Decision, considerable progress has been made toward improving
offsite emergency preparedness, including an updated evacuation time estimate
study, the development of a shelter implementation program, the development of
a training program for offsite emergency response personnel, and the renovation
of the offsite emergency operations centers. - Draft plans for all seven of the
emergency planning zone towns and reception center communities have been
forwarded by the Commonwealth of Massachusetts to FEMA for informal
technical review. FEMA has provided a review of six of the plans to the
Commonwealth. In its letters of March 30, 1988, and August 12, 1988, FEMA
has indicated that progress in improving offsite emergency planning for Pilgrim
has been made. In addition, classroom training and hands-on training have been
conducted for some emergency responders.
The NRC will continue to monitor the progress of the Licensee's efforts to
assist Massachusetts and the local governments in improving their emergency
response programs. Although progress has been made toward improving
emergency preparedness at Pilgrim, the process is not complete.

CONCLUSION
For the reasons discussed in my May 27, 1988 Interim Director's Decision and
above, a decision cannot be made at this time regarding emergency preparedness
issues. That portion of the petition will be addressed in a subsequent response.
For the reasons discussed above, the information identified by the petition
does not warrant the initiation of the requested actions in regard to the management issues. Accordingly, the Petitioners' request for action pursuant to 10
C.P.R. § 2.206 on this issue is denied.
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As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed
with the Secretary for the Commission's review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 6th day of October 1988.
Attachments:
A. SALP Report No. 50-293/87-99
B. IAT! Report No. 50-293/88-21
[The attachments have been omiued from this publication but can be found in
the NRC Public Document Room, 2120 L Street, NW, Washington, DC.]
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ALAB-903

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Christine N. Kohl, Chairman
Alan S. Rosenthal
Dr. W. Reed Johnson

In the Matter of

Docket No. SD-322-0L-S
(EP Exercise)

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

November 10,1988

The Appeal Board sets out its views on what constitutes a fundamental flaw
in an offsite emergency preparedness plan for a nuclear facility. as may be
revealed in an exercise of that plan.

EMERGENCY PLANS:

CONTENT (SUFFICIENCy)

Reasonable assurance that adequate protective measures can and will be taken
in the event of a radiological emergency is the basic regulatory standard against
which emergency plans are measured. 10 C.F.R. § 50.57(a)(I).

OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

Commission regulations require a "full participation" exercise of an offsite
emergency preparedness plan in the two-year period preceding issuance of a
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license authorizing operation above 5% of rated power. 10 C.F.R. Part 50,
Appendix E, § IV.F.1.

ATOMIC ENERGY ACT: HEARINGS (EMERGENCY
PREPAREDNESS EXERCISE RESULTS)
Although intervenors have a right under section 189(a)(I) of the Atomic
Energy Act of 1954, as amended, 42 U.S.C. § 2239(a)(I), to a hearing in
licensing proceedings on the results of an emergency preparedness exercise,
the Commission may limit the issues in such a hearing to whether the results
indicate that the emergency preparedness plans are fundamentally flawed. In this
regard, the Commission may determine that minor or ad hoc problems occurring
on the exercise day are not relevant Union o/Concerned Scientists v. NRC, 735
F.2d 1437, 1448 (D.C. Cir. 1984), cert. denied, 469 U.S. 1132 (1985).

EMERGENCY PLANS:

CONTENT (DEFICIENCIES IN)

A fundamental flaw in an emergency preparedness plan is a deficiency that
would preclude a finding of reasonable assurance that protective measures can
and will be taken in the event of a radiological emergency. CLI-86-11, 23 NRC
577,581 (1986).

EMERGENCY PLANNING: ABSENCE OF STATE AND LOCAL
GOVERNMENT PARTICIPATION
Under the Commission's so-called "realism" rule, the Commission assumes
that, in an actual emergency, state and local governments that have refused to
participate in offsite emergency planning for a nuclear power facility would
make a "best effort" response, relying on the utility's emergency plan. 10
C.F.R. § 50.47(c)(I); CLI-86-13, 24 NRC 22, 29 (1986).

EMERGENCY PLANS:

CONTENT (DEFICIENCIES IN)

A fundamental flaw in an emergency plan, as revealed in an exercise, has
two principal components. First, it reflects a failure of an essential element of
the plan, and, second, it can be remedied only through a significant revision of
the plan.
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EMERGENCY PLANS:

CONTENT (DEFICIENCIES IN)

With respect to the first factor of the two-part test for determining a fundamental flaw in an emergency plan, whether an essential element of the plan is
involved should be determined by reference to the 16 basic emergency planning
standards set forth in 10 C.F.R. § 50.47(b) and the requirements of 10 C.F.R. Part
50, Appendix E.

EMERGENCY PLANS:

TRAINING

Under the Commission's regulations. the emergency response training pro-

gram is considered part of the emergency plan. See 10 C.F.R. § 50.47(b)(15);
id., Part 50, Appendix E, § IV.F.
EMERGENCY PLANS:

CONTENT (DEFICIENCIES IN)

Minor or isolated problems on the day of an exercise do not constitute
fundamental flaws in the emergency plan. UCS, 735 F.2d at 1448. Deficiencies
that alone would not constitute a fundamental flaw, however. can be considered
collectively, provided they are pervasive and show a pattern of related or repeated
failures associated with a particular essential element of the plan.

EMERGENCY PLANS:

CONTENT (DEFICIENCIES IN)

The second factor of the test for determining a fundamental flaw in an
emergency plan requires consideration of how the failure in the plan, as revealed
by the exercise, can be corrected. If the involved portion of the plan itself must
be reassessed and reconceived to a significant extent in order to prevent such a
failure in the future, then there is a fundamental flaw. On the other hand. where
the problem can be readily corrected, the flaw cannot reasonably be characterized
as fundamental.

RULES OF PRACTICE:

CONTENTIONS (EMERGENCY PLANS)

Any contention alleging that an exercise revealed a fundamental flaw in
an emergency plan must address both factors of the test for determining
fundamental flaw in order to satisfy the Commission's requirement that the bases
for each contention be set forth with reasonable specificity. 10 C.F.R. § 2.714(b).
See CLI-86-11. 23 NRC at 581.
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OPERATING LICENSE:
(EXERCISE)

EMERGENCY PREPAREDNESS

The purpose of an emergency exercise is to provide important and material
information to the Commission so that it can determine whether any deficiencies
in the emergency plan as shown by the exercise are significant under the
Commission's regulations. CLI-86-14, 24 NRC 36,39 (1986).
EMERGENCY PLANS:

FEMA FINDINGS (EXERCISE)

A Federal Emergency Management Agency (FEMA) "Deficiency" rating the worst of three possible categories of problem areas - on an element of
an exercise is not necessarily tantamount to a fundamental flaw. Under the
Commission's regulations, a FEMA finding constitutes a rebuttable presumption
on questions of emergency plan adequacy and implementation capability. 10
C.F.R. § 50.47 (a) (2). FEMA findings are therefore entitled to presumptive but
not conclusive weight. Thus, an applicant has a greater, but not impossible, task
in convincing a board that a FEMA Deficiency does not amount to a fundamental
flaw in the plan.
EMERGENCY PLANS:

FEMA FINDINGS (EXERCISE)

If FEMA has found no Deficiencies or assigned a less severe rating to
a problem revealed by an exercise, an intervenor seeking the admission of
contentions that allege a fundamental flaw has a more difficult task, but it cannot
be precluded from even offering such contentions.

APPEARANCES
Kathy

E.n. McCleskey, Richmond, Virginia (with whom Donald P. Invin and
Lee B. Zeugin, Richmond, Virginia, were on the brie!), for applicant
Long Island Lighting Company.

Michael S. Miller, Washington, D.C. (with whom E. Thomas Boyle, Hauppauge, New York, Lawrence Coe Lanpher, Susan M. Casey, and
P. Matthew Sutko, Washington, D.C., Richard J. Zahnleuter, Albany, New York, and Stephen B. Latham, Riverhead, New York, were
on the brie!), for intervenors Suffolk County, the State of New York,
and the Town of Southampton.
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Mitzi A. Young (with whom Lisa B. Clark was on the brief) for the Nuclear
Regulatory Commission staff.

DECISION
1. In CLI-86-11, 23 NRC 577,581 (1986), the Commission restricted hearings on the results of emergency planning exercises to those issues concerned
with whether an exercise revealed "deficiencies which preclude a finding of
reasonable assurance that protective measures can and will be taken, i.e., fundamental flaws in the plan."l According to the Licensing Board in LBP-88-2, 27
NRC 85 (1988), the February 1986 emergency exercise conducted at the Shoreham facility revealed several "fundamental flaws" in the offsite emergency plan
for that facility. Specifically, those flaws were in the areas of communications,
traffic control, and training. [d. at 212-13. The appeal of applicant Long Island
Lighting Company (LILCO) from that Licensing Board decision is pending before us. This past June, however, another such "pre-license" emergency exercise
was conducted at Shoreham,2 and litigation of issues raised in that regard is already under way before the Licensing Board. By letter dated October 26, 1988,
LILCO contends that "an authoritative definition" of fundamental flaw from us
could materially aid the new exercise litigation.
Last May, in connection with another Lll..CO appeal from an earlier Licensing
Board decision on the scope of the February 1986 exercise, we issued a
memorandum disclosing our tentative conclusions on the merits of that appeal,
See Memorandum of May 25, 1988 (unpublished).3 We took that action so that
our preliminary views on the required scope of a pre-license exercise could be
relied upon to the extent feasible in the design and conduct of the then-upcoming
June exercise. Lll..CO suggests that a similar course is again appropriate with
regard to its pending appeal from the Licensing Board's fundamental flaw
decision.
We had hoped to be able to issue our decision on the entirety of LILCO's
appeal by this time, but other unexpected developments of greater urgency in this
proceeding have required our attention since the argument on this appeal. The
incipient litigation of any issues arising from the June 1988 exercise, however,

l"IR]easonable assurance that adequate protective measures can and will be taken in the event of a radiological
emergency" is the basic regulatory ltandanlagainn which emergency plans arc measured. 10 c.F.R. §50.47(a)(I).
2 The Commission', regulations require a "full participation" exercise of an offsite emergency plan in the twoyear period preceding issuance of a license authorizing operation above 5% of rated power. 10 C.F.R. Part 50.
A:f.pendix E. §1V.F.I.
Our subsequent decision on LILCO', appcal was consistent with those tentative vieWi. Su ALAB-900. 28
NRC Z15 (1988), p~tiUo"for r~yj~ p~Nli"g.
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should proceed as efficiently and expeditiously as possible:' We do not want
the absence of our full decision on LILCO's appeal to be the source of any
delay in that litigation. Thus, deciding now the seminal issue of what is meant
by a "fundamental flaw" - and leaving for later resolution the remainder of
LILCO's appeal from LBP-88-2 - is amply warranted. This approach is also
especially appropriate, given that LILCO's appeal is technically moot and any
decision we render would be advisory in nature. See ALAB-900, supra note 3,
28 NRC at 284-85.
2. In Union o/Concerned Scientists v. NRC, 735 F.2d 1437 (D.C. Cir. 1984),
cert. denied, 469 U.S. 1132 (1985) (hereinafter, "UCS"), the court struck down a
Commission rule that effectively barred the litigation of the results of emergency
preparedness exercises in licensing proceedings. It concluded that intervenors
have a right under section 189(a)(I) of the Atomic Energy Act of 1954, as
amended, 42 U.S.C. § 2239(a)(I), to a hearing on such issues because the
Commission considers them to be material to a licensing decision. The court,
however, expressly declined to restrict the Commission's authority to limit the
issues in such a hearing. Specifically, the court suggested that the Commission
could consider only whether the results of an exercise indicate that emergency
preparedness plans are fundamentally flawed, and could determine that "minor
or ad hoc problems occurring on the exercise day" are not relevant 735 F.2d at
1448. The Commission subsequently adopted that very standard in CLI-86-11,
explaining further that a fundamental flaw in the plan is a deficiency that would
"preclude a finding of reasonable assurance that protective measures can and
will be taken." 23 NRC at 581.
LILCO would define fundamental flaw more explicitly and suggested a
three-part test to the Licensing Board: would the alleged flaw substantially
affect the public health and safety; is it pervasive or systemic; and is it
readily correctable through additional training or equipment? The intervening
Governments (Suffolk County, the State of New York, and the Town of
Southampton), which oppose LILCO's appeal, believe that the standard in CLI86-11 is explicit enough and that any new test was beyond the Board's power

4In CU-86-11. 23 NRC at 582, the Commission directed litigltion of the 1986 exercise to be expedited "to the
mUllnum extent consistent with flirness to the parties." We have already repeated that dira:tion to the Licensing
Boud with regud to the 1988 exercise litigition. Su ALAB-901 , 28 NRC 302, 307 (1988), perilio,,/or review
peruIi",. See also ALAB·900, 28 NRC at 284-85 &. n.5 (noting that the two-year "window" for the pre-license
exercise wu already closed just after the issuance of the Licensinz Boud', initial decision on the 1986 exercise).
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to impose.s fur its Part. the Licensing Board appeared to accept the first two
parts of the test urged by LILCO and to reject the third. See LBP-88-2, 27
NRC at 92-93. But see Licensing Board Prehearing Conference Order (October
3, 1986) (unpublished) at 4 (referring to the rejection of contentions alleging
"readily correctable problems").
We agree with the Governments' claim that no new test beyond that set forth
in CLI-86-11 is permitted. That does not foreclose, however, further elaboration
or interpretation of the Commission's fundamental flaw standard to guide the
boards in their application of it to particular contentions raised by the parties.
We thus concur with LILCO that something more is needed to flesh out the
fundamental flaw standard in the hope of making it easier to apply in litigation
that necessarily leaves little room for delay and semantic debate.
3. In our view, a fundamental flaw in an emergency plan, as revealed in an
exercise, has two principal components. First, it reflects a failure of an essential
element of the plan, and, second, it can be remedied only through a significant
revision of the plan.
With respect to the first factor, whether an essential element of the plan is
involved should be determined by reference to the 16 basic emergency planning
standards set forth in 10 C.F.R. § 50.47{b) and the requirements of 10 C.F.R. Part
50, Appendix E.6 Minor or isolated problems on the day of the exercise do not
constitute fundamental flaws in the emergency plan.
735 F.2d at 1448.
Deficiencies that alone would not constitute a fundamental flaw, however, can
be considered collectively, provided they are pervasive and show a pattern of
related or repeated failures associated with a particular essential element of the
plan. If the problem revealed by the exercise is delay - i.e., a failure to meet the
time estimates on which the plan is premised - the delay must be substantial
and thus likely to have affected the protective action recommendations in an
actual emergency. Where the deficiency is the result of a particular person's
failure to follow the requirements of the emergency plan itself, such deficiency
is not a fundamental flaw unless that person performs a critical role under the

ues,

S The NRC Itaff. which lupports moot of ULCO'I arguments at appeal. relied on the Cll·86-11 standard befOle
the Ucensing Board. On appeal, however, the mIT argues for the lint time Ihst "fundamentalflawM should be
interpreted with reference to the Comminion'l so-called "reaIismM JUle. let forth in CU·86-13, 24 NRC 22, 29
(1986). and codified a yelt ago at 10 c.F.R. § S0.47(c)(1). Under that JUle (issued well in advance of the Licensing
Board', decision), the Commission assumes Ihst, in an actual emergency, mte and local governments that have
refused to participate in oITsite emergency planning for a nuclear power facility (Iuch .. thOle hem) would make
a "best effortM mspmsc. !dying on the utility', emergency plan.
The mIT has failed to provide any persuasive lenon why it did not Rise its new "rea1ismM argument bef"", the
licensing Board, and thus why it is proper for us to consider it now. Su Te1I1IUS~~ Valu, AJaMrity (Hartsville
Nuclear Plant, Units lA. lA. lB, and 2B), ALAB-463, 7 NRC 341, 348 (1978). In any event, we fail to see how
the ",,!ism lUle is germane to the discmte matter now bef"", us - i.e.. the definition or meaning of fundamental
flaw. No one has argued, or indeed could srgue, Ihst ULCQ', plan is per Ie fundamentally flawed beeause it is
a utility. nther Ihsn a governmental, plan.
6 Under the Commission'. legulations, the emergency n:sponse tninin, program is considemd part of the
emergency plan. Su 10 c.F.R. fSO.47(b)(lS); id., Part SO, Appendix E, ftv.P.
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plan and there is no backup structure or provision that would mitigate the effects
of the individual's failure.'
The second factor requires consideration of how the failure in the plan, as
revealed by the exercise, can be corrected. If the involved portion of the plan
itself must be reassessed and reconceived to a significant extent in order to
prevent such a failure in the future, then there is a fundamental flaw. On
the other hand, where the problem can be readily corrected, the flaw cannot
reasonably be characterized as fundamental.8
Any contention alleging that an exercise revealed a fundamental flaw in
the emergency plan must address both of these factors in order to satisfy the
Commission's requirement that "the bases for each contention [be] set forth with
reasonable specificity." 10 C.F.R. § 2.714{b). See CLI-86-11, 23 NRC at 581.
As the Licensing Board explained,
[a]n adequate basis assures that the contention raises a matter appropriate for litigation in the
proceeding, establishes a sufficient foundation for the contention to warrant further inquiry
into the subject matter addressed by the allegations, and puts the other panies sufficiently
on notice so that they will know at least generally what they will have to defend against or
oppose.

Prehcaring Conference Order at 3. See Philadelphia Electric Co. (peach Bottom
Atomic Power Station, Units 2 and 3), ALAB-216, 8 AEC 13, 20-21, modified
on other grounds, CLI-74-32, 8 AEC 217 (1974). Requiring an "exercise"
contention to identify a failure of an essential element of the plan that can be
corrected only through a significant revision of the plan itself is also reasonable
in the circumstances. Such contentions arise very late in the proceeding, and,
as the UCS court recognized, they warrant treatment that is efficient yet fair
to all parties, See 735 F.2d at 1448-49. WeB-focused, concrete contentions
are essential if that goal is to be realized. There is also substantially more
information available on which to base exercise contentions than is ordinarily
the case - most notably, the post-exercise assessment of the Federal Emergency
Management Agency (FEMA). Thus, it is reasonable to expect greater detail in
such contentions,' It is also important to keep in mind that the purpose of an
'In \his connection, due to Ihe inevitably large number of turnovers in emergency personnel expected during Ihe
life of an q>erating license, undue Ittention should not be devoted to Ihe perl"ormance during Ihe exercise of any
one individual
8 In • decmon subsequent to CU.86-1I,lhe Commission commented wilh leeming Ipproval on another licensing
Board', n:jection of exercise contentions lhat Illeged only '''minor, Id boe, corr~ctabk problems"" Caro/i1lQ
Power & Ught Co. (Sbearoo Harris Nuclear Power Plant), CU·86-24, 24 NRC 769, 777 & n.10 (1986) (emphasis
added), aff'd sub 110m. Eddleman v. NRC, 825 F.2d 46 (41h Cir. 1987). Thus, we do not believe Ihat Ihe
Commission intended in CU·86-11 to exclude consideration of possible corrective Iction fran the fundamental
naw determinltion. C/. 10 c.F.R. § SO.S4(s)(2)(ii) (in determining if sbutdown of q>enting reactor is appropriate,
Commission will consider action taken to corn:ct deficiencies disclosed in biennial emergency exercises).
'We also note Ihlt, under FEMA', n:gulations, Ihe public is given an q>portunity to observe I meeting It which
Ihe exercise is evaluated, prior to FEMA', issuance of its post.exercise assessment. 44 C.F.R. §350.9(e).
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emergency exercise is "to provide important and material information to the
Commission" so that it can determine whether any deficiencies in the plan as
shown by the exercise are "significant under our regulations." CLI-86-14, 24
NRC 36, 39 (1986).
The test for a fundamental flaw as we interpret it here is akin to that required
for contentions alleging quality assurance (QA) deficiencies. In Union Electric
Co. (Callaway Plant, Unit I), ALAB-740, 18 NRC 343, 346 (1983), we noted
that the magnitude and complexity of a nuclear power plant made the expectation
of error-free construction both unrealistic and unreasonable. Thus, where QA
deficiencies are alleged, two factors are to be considered: whether all identified
construction errors have been corrected. and. even if they have been, whether
the breakdown in proper QA procedures was so pervasive as to raise legitimate
doubt about the integrity of the facility and its safety-related structures. Ibid.
The analogy between the areas of quality assurance and emergency planning
is close. QA audits are intended to discover if there are any QA program
deficiencies; emergency exercises are intended to reveal any deficiencies in
the emergency preparedness plan. A QA program and an emergency plan are
both comprehensive in scope and involve myriad elements. A QA program
must provide "adequate confidence that a structure, system, or component will
perform satisfactorily in service." 10 C.F.R. Part 50, Appendix B, Introduction.
An emergency plan must provide "reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency." 10
C.F.R. § 50.47(a)(I). It is therefore reasonable for roughly the same factors
to be taken into account with regard to issues arising from either a QA audit
report or an emergency exercise evaluation: the significance and extent of the
breakdown or failure, and the nature of the corrective action necessary. And,
if this analysis is appropriate for the consideration of alleged QA deficiencies
- in which the public health and safety are implicated more directly - it is
reasonable to apply it as well to emergency exercise contentions.IO
Lastly, there is the question of what weight should be given to FEMA's postexercise assessment in making the fundamental flaw determination. Specifically,
is a FEMA "Deficiency" rating - the worst of three possible categories of
problem areas - on an element of the exercise tantamount to a fundamental flaw
as contemplated by CLI-86-11? The answer, in our view, is "not nccessarily."
Under the Commission's regulations, a FEMA finding constitutes "a rebuttable
presumption on questions of [emergency plan] adequacy and implementation
capability." 10 C.F.R. § 50.47(a)(2). FEMA findings are therefore entitled to
presumptive but not conclusive weight. Thus, an applicant has a greater, but not
lOin San LuU Obispo Molkn for Peau v. NRC, 751 F.2d 1287, 1320-21 (D.c. Cir. 1984), alf'd ell btVIC,789
F.2d 26, cert. tkNed, 1rn S. CI. 330 (1986), the court wrote approvingly of the Callaway analysis in emnection
with alleged QA deficiencies at the Diablo Canyon facility.
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impossible, task in convincing a board that a FEMA Deficiency does not amount
to a fundamental flaw in the plan. So too, if FEMA has found no Deficiencies or
assigned a less severe rating to a problem revealed by the exercise, an intervenor
seeking the admission of contentions that'allege a fundamental flaw has a more
difficult task, but it cannot be precluded from even offering such contentions.
Otherwise, the Commission would be abdicating its ultimate decisionmaking
responsibility in the area of emergency planning to FEMA. See generally ALAB900, 28 NRC at 292, 296-97.
To the extent it is inconsistent with this opinion, LBP-88-2, 27 NRC at 90-93,
is reversed; a decision on the remainder of LILCO's appeal from LBP-88-2 will
be issued in due course.
It is so ORDERED.
FOR TIIE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Alan S. Rosenthal, Chairman
Howard A. Wilber

In the Matter of

Docket Nos. 50-443-0L-1
50-444-0L-1
(Onslte EmArgency Planning
and Safety Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st sl.
(Seabrook Station, Units 1
and 2)

November 29, 1988

The Appeal Board affirms the Licensing Board's order, LBP-88-20, 28
NRC 161 (1988), insofar as it determines that the issue of the environmental
qualification of a particular cable (RGS8) used in the Seabrook nuclear power
facility need not be resolved prior to authorization of low-power operation of
the facility.

APPEAL BOARDS:

SCOPE OF REVIEW

In keeping with court practice, arguments and issues not raised before a
licensing board cannot properly be pressed initially on appeal. Phi/adelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-84S, 24 NRC
220, 235 (1986) (citing an earlier decision in the same proceeding, ALAB836, 23 NRC 479, 496 n.28 (1986». See also Tennessee Valley Authority
(Hartsville Nuclear Plant, Units lA, 2A, 1B and 2B), ALAB-463, 7 NRC 341,
348, reconsideration denied. ALAB-467, 7 NRC 459 (1978).
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APPEARANCES
Diane Curran, Washington, D.C., for the intervenor New England Coalition
on Nuclear Pollution.
Thomas G. Dignan, Jr., and Deborah S. Steenland, Boston, Massachusetts,
for the applicants Public Service Company of New Hampshire, et al.
Gregory Alan Berry for the Nuclear Regulatory Commission staff.

DECISION
On remand from us, the Licensing Board has before it the issue of the
environmental qualification of ROSS coaxial cable used in the Seabrook nuclear
power facility.! On June 29, 1988, the Commission entered an unpublished order
in which it directed that Board to determine whether the issue needed to be
resolved before operation at levels not to exceed five percent of rated power
(i.e., low-power operation) was authorized. Rlllowing the receipt of the parties'
submissions on that question, the Board issued a memorandum and order on
August 8 in which it concluded that "the remanded coaxial cable issue is not
relevant to low-power operations inasmuch as the safety concerns raised therein
would not adversely impact upon the public health and safety if the Seabrook
facility were to be authorized to operate only up to 5% of rated power,''2
The sponsor of the ROSS cable issue, intervenor New England Coalition on
Nuclear Pollution (Coalition), has appealed that determination. The appeal is
opposed by both the applicants and the NRC staff. We affirm.
! S~C ALAB·891, V NRC 341 (1988). The basis of Ihe remand was Ihat Ihe licensing Board's treatment of Ihe
issue in LBP·87·10, 25 NRC 177 (1987), and certain lubsequent memoranda did not appropriately dispose of Ihe
matter. In \his connection, we observed IlIat neilher Ihe licensing Board nor any pany had brooght to light any
evidence of record Ihat might adequately suppon Ihat Board', finding Ihat Ihe environmental qualiJicatilXl of Ihe
RGSS cable has been established. ALAB·891, V NRC at 351.
2LBP.88·20,28 NRC 161, 168·69 (1988). The Board went IXI to note Ihat it WlS not Ihen in a positilXl to renew
an earlier aulhorization of low·power operation because of Ihe pendency of another issue - specifically, whelher
Ihe provisions in the applicants' emergency response plan for providing public notilicatilXl of a nuclear emergency
to Ihose within the Massachusetts ponion of Ihe Seabrook plume exposure palhway emergency planning zone are
adequate. 14. at 169. Since Ihe rendition of LBp·88·20, however, the CommissilXl has declared IlIat Ihe public
notification matter is no longer a bar to low.power opention in light of a recently promulgated amendment to 10
C.F.R.50.47(d). Su CU·88·8, 28 NRC 419 (1988); 53 Fed. Reg. 36,955 (1988).
In addition, Ihe licensing Board took note in LBP·8S·20 of Ihe fact Ihat Ihe NRC staff had not as yet
reviewed or evaluated Ihe applicants' positilXl Ihat Ihe RGSS cable issue is not relevant to low.power operatilXl.
Accordingly, the Board stated Ihat, if so requested by Ihe CommissilXl, Ihe staff should provide such an evaluation
to Ihe Commission before a low·power license is issued. LBp·88·20, 28 NRC at 169. To our knowledge, no such
request has been rorIhcoming.
Finally, IS Ihe CommissilXl also observed in CU·88·8, 28 NRC at 421 n.l, in any event low·power opention
must await Ihe dispositilXl of a pending financial qualilication questilXl.
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A. The Coalition's principal claim is that "[t]he Commission lacks authority,
under either the Atomic Energy Act or NRC regulations, to permit operation
of the Seabrook nuclear power plant at low power levels before completing
litigation of contested safety issues."3 For this reason alone, we are told,
completion of the remand on the RGS8 cable issue must precede the issuance
of a low-power license for Seabrook.~
This line of argument need not detain us long. For, as the Licensing Board
correctly observed' (but the Coalition fails to acknowledge in its appellate
papers), we provided our answer to it just last May. In response to essentially
the same assertions that the Coalition presents here, we determined both (1) that
10 C.F.R. S0.57(c) affirmatively authorizes the issuance of a low-power license
so long as no matters germane to such operation remain unresolved; and (2) that
it is for the Commission and not us to entertain any challenge to that section
based upon the provisions of the Atomic Energy Act of 1954, as amended.6
The Coalition assigns no reason why those determinations should now be
reexamined by us and we can think of none. In the circumstances, it is a
fair inference that the Coalition desires simply to preserve for examination by
higher authority its claim that, as a matter of both statute and regulation, an
authorization of low-power operation is not permissible unless and until all safety
contentions have been resolved.7 Needless to say, it could have accomplished
that objective by the mere notation that it was in disagreement with our prior
disposition of the claim. There was no need for it to brief anew its position on
the question.
B. In its brief to the Licensing Board on the question whether the ROS8
cable issue stood as an obstacle to low-power operation, the Coalition confined
itself to the claim that, as a matter of law, the resolution of all contested safety
issues is a condition precedent to such operation.8 On its appeal, however,
the Coalition endeavors to advance an entirely new claim. It now asserts
that the failure of the ROSS cables during low-power operation might result
in the presentation of misleading information to the plant operators.9 In this
connection, the Coalition does not appear to dispute the applicants' assertion
that the computer instrumentation and level detectors to which the cables are

3 New England Coalition on Nuclear Pollution's Brief in Support of Appeal of Licensing Board', Memorandum
Ind Order Dated August 8. 1988 (September 23. 1988) [hereafter "Coalition', AppclIlte Bricf'1lt 6.
4/bid.
5 See LBP.88.20. 28 NRC It 166-67.
6 Su ALAB·892, Z1 NRC 485.489·93 (1988). The Coalition mlde particular rcfcrmcc to the hearing rights
said to be gulranteed to it by section 1891. of the Act, 42 U.S.c. 2239(1).
7 On 1une 13. 1988. the Coalition filed I petition for Ccmmission review of ALAB·892 That pctitim is still
pending.
8 Su New England Coalition on Nuclear Pollution's Brief in Oppositim to Authorizatim of Low Power Operation
It Seabrook Nuclear Power Plmt (1uly 21. 1988).
9 See Coalition', AppclIatc Brief It 9.
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connected have no assigned role in the achievement of a safe shutdown in the
event of an accident during low-power operation. IO Nonetheless, the Coalition
hypothesizes, because they are in the "habit" of relying on those components for
information about plant status during normal operation, the operators "would
be inclined to refer to them during the course of an accident."11
"We have repeatedly stressed • •. that. in keeping with court practice,
arguments and issues not raised before the Board below cannot properly be
pressed initially on appeal."12 This settled principle may wen come into play in
this instance. To be sure, the Coalition's filing below preceded by one day the
applicants' submission to the Licensing Board in support of the proposition that
the RGS8 cables are not germane to low-power operation. It is unclear to us,
however, that the Coalition's new claim necessarily hinged upon disclosures in
that submission. Be that as it may, over two weeks elapsed between expedited
delivery of the applicants' submission to the Coalition and the issuance of the
Licensing Board's August 8 memorandum and order. This interval appears
to have been sufficient to enable the Coalition to seek leave to present any
additional arguments that might have been suggested by representations in the
applicants' papcrs.13
In any event. the Coalition's belated concern is without substance. As the
Coalition explicitly acknowledges, the applicants advised the Licensing Board
(without contradiction) that only three systems (referred to collectively as the
"Safe Shutdown Instrumentation" (SSI» are required for safe shutdown during
low-power operation: the Reactor Trip System, the Engineered Safety Features
Actuation System, and the Category I Accident Monitoring Instrumentation.
Given their training and the established procedures with which they must become

10 Ibid. The assertion WlS advanced at p. 4 of the Applicants' Memorandum in Support of Permitting Low
Power Operation Prior to Resolution of "Coaxial Cable" Issue (luly 22, 1988) [hereafter "Applicants' luly 22
Memorandum"].
lilt!. at 9·10.
12 PlUlildelplUa Ekctric Co. (Limerick Generating Statioo, Units 1 and 2), ALAB·845, 24 NRC 220, 235 (1986)
(citing an earlier dccisioo in the rune proceeding. ALAB·836, 23 NRC 479, 496 n.28 (1986». Su also T."M.JS ••
ValkyAUlltority (Hartsville Nuclear Plant, Units lA, lA, 1B and 2B). ALAB-463, 7 NRC 341,348, r,colLfideratio"
de"i,d, ALAB-467, 7 NRC 459 (1978).
13 In its November 17, 1988 respoosc to the oppositioos of the applicants and the staff to the appeal, the Coalition
seeks (at 3) to justify its tardiness in advancing its new claim on the ground that its purpose was simply to show
that the licensing Board has acted arbitrarily and capriciously in failing "to even consider the applicability of the
second Staff criterion for relevance to low power operation." That endeavor falls far short of the mult. According
to the Coalitioo', zespoosc (at 2), the critcrioo in question was "whether failure of the RG·58 cables could mislead
plant operators." But the Coalition can scarcely fault the licensing Board for not addressing that matter in light
of the Coalition's failure even to make such an assertion.
In this coonection. the Coalitioo may well not have received its copy of the staff" filing with the licensing
Board until about August 1 (it WlS served by first class mail on luly Xl). That being so, it is cooccivable that
the Coa1itioo did not have a sufficient opportunity to react, before the licensing Board', August 8 ruling, to the
staff's reference therein to the possibility that operators might be misled. Once the Coalition =eived the ruling,
however, nothing stood in the way of its prcmptly seeking Uc'lLfi", Board reconsideration of the Board', asserted
failure to address that possibility.

512

familiar, I4 there is every reason 10 expect the operators 10 rely upon these systems
in determining the proper course of action on their part
In the final analysis, the Coalition would have us assume that the operators are likely to cast aside their instructions and, wholly inconsistent with
governing procedures, place reliance on possibly suspect information garnered
from sources outside of the thrce systems designed 10 cope with an accident
at low power. In the absence of a concrete showing that such serious operalOr
error is a realistic possibility, and the Coalition provided none, the conjecture is
scarcely worthy of extended consideration.
C. For the foregoing reasons, we are satisfied that the Coalition has provided
no cause to overturn the result reached by the Licensing Board in its August 8
memorandum and order. Our review of the matter has not SlOpped, however, at
that point. We have gone on to consider whether there is affirmative support in
the record for the conclusion that the environmental qualification of the ROS8
cable is not essential to safe Seabrook operation at low power. We find that
there is.
Specifically, the required demonstration is contained in the affidavit of Bruce
E. Beuchel, a senior electrical engineer with the responsibility for performing
engineering evaluations and preparing engineering design changes involving
instrumentation and control systems for the Seabrook facility.15 As explained
in detail in his affidavit, he had conducted analyses that (1) established the
portions of the SSI required during low-power operation; and (2) then verified
that those portions would not be affected by an ROS8 cable failure (to the
point of destruction) in an accident environment The Coalition does not even
endeavor to challenge the Beuchel analysis or the conclusions that were drawn
from it l6
The Licensing Board's August 8, 1988 memorandum and order, LBP-88-20,
28 NRC 161, is afflTmed insofar as it determines that the ROS8 cable issue need

14 Su 10 C.F.R. 55.41.55.43.55.45.

I5 The affidavit, dated Iuly 22. 1988. was attached to the Applicants' Iuly 22 Memorandum. Mr. Bcuchc1',
qualifications are set forth immediately following the affidavit.
16We need not. and do not, explore the sufficiency of the applicants' other evidence on the point.
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not be resolved prior to authorization of low-power operation of the Seabrook
facility.
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board
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LONG ISLAND LIGHTING
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(Shoreham Nuclear Power Station,
Unit 1)
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On appeal of the Licensing Board's partial initial decision concerning the
suitability of the applicant's proposed reception centers to be used in monitoring. decontaminating and sheltering evacuees in the event of a radiological
emergency, LBP-88-13, 27 NRC 509 (1988), the Appeal Board remands the case
for further consideration of the monitoring planning basis. The remand also directs the Licensing Board to consider the effects on its finding and conclusions
of an intervening state court judgment enjoining the applicant from using one
of the proposed facilities as an emergency reception center.

REGULATIONS:

INTERPRETATION (10 C.F.R. § 50.47(c)(I»

The invocation of 10 C.F.R. § 50.47(c)(1) raises a host of factual questions
that must be resolved before the realism principle set forth in that section can
come into play.
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EMERGENCY PLANS:

UTILITY PLAN AS SUBSTITUTE

It is not true that 10 C.F.R. § 50.47(a)(2) precludes the Licensing Board
from deciding the specific issues involved under a utility plan unless the
Board first obtains FEMA findings; rather, that section provides that "[a]ny
other information" that is also available to FEMA may be considered by the
Commission in assessing the adequacy of the plans.

EMERGENCY PLAN:
PRESUMPTION)

FEMA FINDING (REBUTIAL

In a licensing proceeding, any FEMA finding constitutes a rebuttal presumption so even where FEMA has made findings the Licensing Board clearly has
the authority to decide issues contrary to those findings on the basis of other
record evidence.
RULES OF PRACTICE:
RECORD

REOPENING OF AN EVIDENTIARY

A motion to reopen a closed record under the Commission's Rules of Practice
is designed "to consider additional evidence" of a factual or technical nature.
10 C.P.R. §§ 2.734(a), (b) (emphasis supplied).
RULES OF PRACTICE:
RECORD

REOPENING OF AN EVIDENTIARY

A reopening motion is not the necessary, or even appropriate, vehicle to bring
to the Appeal Board's attention a recent nonevidentiary development like a state
court injunction against the applicant, any more than such a motion would be
the required method for advising the Appeal Board of relevant changes in the
agency's regulations, applicable statutcs or case law.
EMERGENCY PLANNING:

FEMA FINDING

The Commission's regulations, 10 C.F.R. § 50.47(a)(2), do not require that
the Licensing Board await specific FEMA findings, "preliminary, interim or
otherwise," on the overall adequacy of proposed reception centers as a condition
precedent to deciding the discrete issucs about those centers.
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DECISION
The Commission's regulations provide that no operating license for a nuclear
power reactor can be issued unless there is reasonable assurance that adequate
protective measures can and will be taken in the event of a radiological emergency.l Among other things, the regulations require that emergency response
plans allow for "[a] range of protective actions • • . for the plume exposure
pathway EPZ [Emergency Planning Zone] for emergency workers and the public.''Z On May 9, 1988, the Licensing Board issued a partial initial decision
setting forth its findings on various issues concerning the three reception centers
proposed by the Long Island Lighting Company (LILCO) for use in monitoring,
decontaminating, and sheltering evacuees from the EPZ in the event of an offsite radiological emergency at the Shoreham Nuclear Power Station.3 For such
an occurrence, LILCO's emergency plan calls for employing its own Bellmore,
Hicksville, and Roslyn service facilities located in Nassau County some forty
miles west of the Shoreham plant in the towns of Hempstead, Oyster Bay and
North Hempstead, respectively. The Licensing Board found for LILCO on all
nine of the reception center issues, concluding that "the Applicant's planning
basis, traffic plan, reception center locations, monitoring, registration, and de. contamination procedures, staffing plans, and provisions for handling evacuees
are adequate and satisfy the NRC's regulatory standards ..• .''''
110 c.F.R. § 50.47(1)(1).
210 c.F.R. §50.47(b)(10).
3 Su LBP-88-13. 'II NRC 509 (1988).
4/d. It 567.
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The intervenors, Suffolk County, the State of New York and the Town of
Southampton, have appealed, claiming that the Licensing Board committed four
fundamental errors. They argue that the Board erred in accepting LILCO's
planning basis for monitoring evacuees and in making its various findings
concerning the utility's reception centers without first obtaining findings on
the adequacy of the centers from the Federal Emergency Management Agency
(FEMA). Next, the intervenors assert that the Board erred in rejecting their
position regarding the possibility of substantial additional "shadow evacuation"
in an emergency by people living around LILCO's reception centers. Finally,
they argue that the Board erred in striking their testimony addressed to LILCO's
evacuee registration procedures.
After the parties' briefs addressing these issues were filed, the Supreme Court
for the State of New York, Nassau County, handed down a decision granting
summary judgment for the plaintiff in the zoning case of Town of Hempstead
v. Long Island Lighting Co.' In that case, the Town of Hempstead sought to
restrain LILCO from using its Bellmore facility as a radiological emergency
reception center, claiming that such use violated the special exception permit
under which the building was constructed. Subsequently, on September 20,
1988, the court entered judgment in the case permanently enjoining LILCO,
without prior approval of the Town of Hempstead, from using, or representing
that it will use, the Bellmore site as a reception center, and from placing
any trailer and utility connections on the site. In addition, the court ordered
the immediate removal of any facilities or equipment already installed at the
Bellmore center for use in the event of a radiological emergency.
As explained below, we remand the case to the Licensing Board for consideration of the effects on its findings and conclusions of the state court's injunction
against using the Bellmore facility as a reception center. At the same time,
and as we also explain below, the Board should consider anew the mOnitoring
planning basis and, in selecting such basis, it should fully articulate its reasoning. With respect to the remaining issues raised by the intervenors on appeal,
either that portion of the intervenors' appeal is denied or the Licensing Board's
findings are affrrmed.

I.
The Licensing Board's decision recites the long history of the reception center
issue in this operating license proceeding and we need not rehearse it here.6
Suffice it to note that, after the Veterans Memorial Coliseum in Nassau County,

'Index '13779%1 (N.Y. sup. Ct., Aug. 22. 1988).
6Su LBP-88-13. 'IT NRC It SII.
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New York, could no longer be used by LILCO as a reception center, LILCO
once again amended its emergency plan and moved to reopen the record to
substitute its own Bellmore, Hicksville, and Roslyn facilities for the Coliseum.
The Licensing Board granted LILCO's motion and the proceeding continued
focused on nine specific issues, all relating to the appropriateness of these three
facilities as reception centers. After eleven days of hearings, the Board issued its
findings on the contested issues concerning such matters as the planning basis for
monitOring evacuees, traffic plans, reception center locations, staffing plans, and
monitoring and decontamination plans. At the time the Board handed down its
decision, the zoning case pitting the Town of Hempstead against LILCO was still
pending and the Board quite propcrly refused to speculate on the outcome of the
zoning dispute involving LILCO's Bellmore center. It nevertheless recognized
that a state court ruling adverse to LILCO held the potential for undermining
the findings and it therefore suggested that the appropriate course was for the
parties to bring such a ruling to its attention.'
While the intervenors' appeal on the reception center issues was pending, the
Supreme Court for the State of New York, Nassau County, entered its judgment
enjoining LILCO from using, or representing that it will use, its Bellmore
facility as a reception center in the event of a radiological emergency and
directing that LILCO remove from the site any auxiliary facilities or equipment
already installed for that purpose. That judgment secmingly undercuts the
very foundation of the Licensing Board's findings. As the Board stated at
the beginning of its opinion, its "Decision addresses the adequacy of three
reception centers proposed by LILCO for public use in the event of a radiological
emergency at Shoreham."1 Yet the state court injunction effectively removes
one of LILCO's reception centers, Bellmore, from its emergency plan thereby
leaving only two such centers. The emergency plan challenged by the intervenors
called for three reception centers (Bellmore, Hicksville, and Roslyn), and it
was in that factual setting that the specific issues were litigated by the parties
and then decided by the Board below. Indeed, of the nine contested issues,
those concerning traffic plans, evacuation routes, reception center locations,
staffing plans and monitoring and decontamination plans appear to be impacted
directly by the removal of the Bellmore facility as a reception center. In the
circumstances, a remand to the Licensing Board for it to consider the effects of
the state court's judgment upon its findings is the most appropriate course.
Thc evidentiary record on the reception center issues is substantial and our
perusal of it convinces us that the Licensing Board should make the initial
assessment of the impact of the state court's ruling on the Board's findings.
The trial Board heard the witnesses, examined the exhibits, and issued extensive
'It!. at 561.
S It!. at 510 (emphasis supplied).
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findings. Obviously, it is most familiar with the record and in the best position
to evaluate the effects of the state court's injunction on the continuing efficacy
of LILCO's emergency plan and to deal with aU of the evidentiary conflicts in
the record arising from the loss of the BeUmore facility.9 Moreover, this course
of action is also necessary in light of our remand to the Licensing Board of
the planning basis issue.1o The Board's resolution of that issue may well affect
many of its findings regarding the sufficiency of LILCO's remaining reception
centers.
In supplemental papers filed afler the state court entered its judgment in
Town of Hempstead. LILCO argues that the injunction restraining it from using
the Bellmore facility as a reception center is "immaterial" to the licensing
proceeding because the realism principle of 10 C.P.R. § 50.47(c)(I) dictates
that, in a real emergency, the facility nevertheless would be available. In such
a situation, LILCO claims that it would ask the local government authorities
to suspend the zoning ordinances pursuant to the New York State Executive
Law and that, under the realism rule, it is indisputable that local authorities
would use their best efforts to respond to the emergency. According to LILCO.
such efforts necessarily would include providing the requisite prior approval or
invoking existing statutory authority to suspend local zoning laws that prevent
evacuees from being helped. In a similar vein. LILCO argues that even though
the injunction has required it to remove its decontamination trailer and related
equipment from the Bellmore site, it nevertheless will provide decontamination
showers at that facility in an emergency by either employing mobile equipment,
expanding existing restrooms or seeking an amendment to its special use permit
from the Town of Hempstead. Thus, LILCO claims the state court injunction is
immaterial and has no impact on the availability of the BeUmore facility.
LILCO's argument is seriously deficient in a number of respects. Even
putting to one side the substantial factual and legal questions concerning the
interpretation and applicability of the New York State Executive Law as it
relates to the officials of the Town of Hempstead in the event of an accident at
Shoreham, the realism principle of 10 C.P.R. § 50.47(c)(I) is nol the panacea
LILCO apparently assumes. Rather, the invocation of that regulation raises a
host of factual questions that have not yet been subject to scrutiny by the other
parties or decided by the Licensing Board but which must be resolved before
the realism principle comes into play.

9 fur example. the court enjoined ULCO fran representing that it will use its Bellmore facility IS a =eption
center. lienee. the Licensing Board will need to consider, i1tkr alio, the question of whe1her any eiliting public
infonnation material referring to Bellmore is niIl.ppropnate. s~, Tr. 18,296-97. Similarly,the Board may need
to evaluate the adequacy of any modifications to the public infonnation material and steps to make the public
aware of such modifications.
10 Su illfra p. 535.
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By its own terms, 10 C.F.R. § 50.47(c)(1) is applicable only if Lll.CO can
first demonstrate that (1) its inability to use the Bellmore facility "is wholly or
substantially the result of the non-participation" of the Town of Hempstead in
Lll.CO's emergency plan, and (2) it "has made a sustained, good faith effort to
secure and retain the participation" of the Town of Hempstead. ll To date, Lll.CO
has not made this factual showing with respect to the Town of Hempstead and,
in the circumstances presented, may not be able to make such a demonstration.
For example, the circumstances leading to the Town of Hempstead decision,
as revealed by the supplemental appellate papers, do not appear to involve a
question of "non-participation" at all. Moreover, the intervenors assert that
Lll.CO has never even asked the Town to participate in emergency planning
for Shoreham and that the local zoning laws long predate LILCO's designation
of the Bellmore property as a reception center. In any event, this requiSite
factual showing is a condition precedent to Lll.CO's successful reliance on
the presumptions of the realism rule and such facts must be proved before the
Licensing Board. Similarly, Lll.CO's various proposed solutions to compensate
for the loss of its decontamination trailer and associated equipment at the
Bellmore site also raise a series of factual issues regarding the feasibility and
adequacy of those solutions. Therefore, at best, LILCO's argument lacks
the necessary factual predicates for employing the realism principle of the
Commission's regulations,1l
Additionally, LILCO argues that the state court injunction restraining Lll.CO
from using its Bellmore facility as an emergency reception center is not properly
before us because the intervenors informed us of it by letter. LILCO claims
they should have moved to reopen the record. Stated most charitably, Lll.CO's
argument is devoid of merit
A motion to reopen a closed record under the Commission's Rules of Practice
is designed "to consider additional evidence" of a factual or technical nature,1l
A reopening motion is not the necessary, or even appropriate, vehicle to bring
to our attention a recent nonevidentiary development like the court's decision in
Town of Hempstead, any more than such a motion would be the required method
for advising us of relevant changes in the agency's regulations, applicable
statutes or case law. In each instance, we may take notice of such nonevidentiary
matters. Moreover, LILCO's argument elevates form over substance. For, in
11 10 C.F.R. §§SO.47(c)(I)(i). (ii).
12.lJLCO also suggests lhat we should ignore the lUte court', injunctioo because it has filed a notice of appcalas
well as a motion with the trial court seeking JUtgUment and an amendment of the judgment. Thus, according to
lJLCO, "the precise language of the final judgment is ••• ,till an opm issue." lJLCO', Report to the Appeal
Board (October 21.1988) at 2. As ULCO is wc1laware. the trial court', judgment is final and fully enforceable
until it is overturned 00 appesl or otherwise amended. ULCO has ndthcr sought nor obtained alUy of the court',
mandate and therefore we are not free to ignore it IS ULCO apparently wishes. In the event the judgment is
rcvcncd on appeal or amended. UlCO can bring lhat fact to the attcntioo of the licensing Board.
13 10 C.F.R. §§ 2.734(a), (b) (emphasis supplied).
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connection with the remand we order here, the Licensing Board essentially will
be considering the very factors to be taken into account in ruling on a motion
to reopen - i.e., the safety significance of the loss of the Bellmore facility and
the effect of that loss on the overall adequacy of LILCO's plan for reception
centers.
ll.

In considering on remand the significance, if any, of the recent judicial
development pertaining to the availability of the Bellmore reception center, the
Licensing Board also will have to reexamine at least one of the subsidiary
findings in its May 9 decision. Specifically, the Board's conclusion that the
LILCO emergency response plan made adequate provision for reception centers
rested on the Board's acceptance of LILCO's estimate respecting the number of
evacuees from the Shoreham plume exposure pathway EPZ that would seek
radiological monitoring in the event of an accident at the facility. For the
rcasons that follow, the basis assigned by the Board for that acceptance does not
withstand analysis. In addition, we have been referred to nothing in the record
that might serve as an adequate substitute for that basis. Thus, the Board will be
confronted with the necessity of determining (perhaps following the receipt of
additional evidence) whether the LILCO estimate can be justified on some other
basis that docs enjoy the requisite record support If such justification is lacking,
the Board will be obliged to arrive at a different planning estimate based upon
the disclosures of record (as possibly expanded). That estimate will then have
to be employed in deciding whether the reception centers found to be currently
available will suffice insofar as the monitoring (and possible decontamination)
of evacuees is concerned.
A. By way of background, the Commission's regulations contain the general
requirement that emergency plans for the area surrounding a nuclear power
plant provide adequate facilities and equipment to support the emergency
response.14 More detailed guidance on this score is found in a docume,\t
issued jointly by the NRC and FEMA in November 1980 and identified as
NUREG-0654/FEMA-REP-I (Rev. I), "Criteria for Preparation and Evaluation
of Radiological Emergency Response Plans and Preparedness in Support of
Nuclear Power Plants." Included within this guidance is the provision in
Criterion II.J.12 for radiological monitoring of EPZ evacuees:
Each organization shall describe the means for registering and monitoring of evaaJees at
relocation centers in host areas. The personnel and equipment available should be capable

14 10 C.F.R. §S0.47(b)(8).
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of monitoring within about a 12 hour period all residents and transients in the plume exposure
EPZ arriving at relocation centers.15

NUREG-0654/FEMA-REP-l docs not directly address the question of the
number of individuals (expressed as a percentage of the total EPZ population)
that must be used as a planning basis in deciding upon the necessary facilities
and equipment for monitoring evacuees. In its decision, the Licensing Board
determined that, as urged by LILCO with NRC staff endorsement, the appropriate basis is twenty percent of the EPZ population.16 From all that appears,
the Licensing Board's acceptance of the figure was founded almost exclusively
upon an internal FEMA memorandum. While there was other evidence adduced
on the subject, the Board essentially eschewed any reliance upon it.
The memorandum in question, dated December 24. 1985, was addressed to
certain regional FEMA officials and was signed by Richard W_ Krimm, Assistant
Associate Director for Natural and Technological Hazards, Office of State and
Local Programs and Support. It stated at the outset that its purpose was to
provide "interpretative guidance" with respect to Criterion 11.1.12 in NUREG0654/FEMA-REP-1. In full, the memorandum's analysis on the matter was as
follows:
The question arises as to the percentage of the evacuees that could reasonably be expeeled
to arrive at a relocation center(s). Previous experience gathered on evacuation responses
to a variety of natural and technological emergencies is not conclusive. Research into this
matter, however, has revealed that anywhere from 3 to 20 percent of the evacuees arrived
at relocation centers or shelters. fur radiological emergencies, it is reasonable to assume
that additional evacuees, to allay their concerns and fear over radiation, will go to relocation
centers whether or not they have been exposed to radiation. Thus, the percentage of potential
evacuees for radiological emergencies may be closer to the upper end of the 3 to 20% range.
The congregate care issue is reviewed as a part of all Atomic Safety and Licensing Board
hearings, although it has never been formally litigated at such a hearing. The congregate
care facility capacity in the vicinity of nuclear power plants is usually cited as being between
5 and 15 percent of the estimated number of evacuees. With these percentages in mind, it
is apparent that there is significant diversity in the frame of reference surrounding this issue.
The guidance provided below is based on the following factors: (1) Past experience with
evacuations regardless of the nature of the emergency, (2) inclusion of fear and uncertainty
fadors associated with radiological emergencies and (3) perCentage of potential evacuees for
congregate care facilities cited in ASLB hearings.

15 NUREG-06S4/FEMA.REP-1 (Rev. 1) at 65. This guidance has been reWOICed in \he recent Septc:mbcr 1988
supplement to NUREG-06S4/FEMA·REP-1 concerning utility-prepared orrsite emergency respoll$C plans luch as
that in issue here. It is now stated that thc pcnonnc1 and equipment availablc $""11 be capable of monitoring
within about a 12·hour period aU residents and transients in thc plwnc exposure pathway EI'Z arriving at relocation
centers. NUREG-06S4iFEMA-REP-1 (Rev. I, Supp. 1) at 20.
16LBP_88_13, 27 NRC at 523. With a suted population of approximately 160.000 within thc EI'Z surrounding
Shoreham, arrangements need 10 be made, using the twenly pcrcenlligurc, for thc monitoring of 32,000 evacuees.
111. at 513.
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The memorandum then opined that state and local radiological emergency
preparedness plans should include trained personnel and equipment at relocation
centers for the monitoring of a minimum of twenty percent of the population
within the EPZ.17
On their appeal, the intervenors take issue with the Licensing Board's reliance
upon the Krimm memorandum. In large measure, that objection rests on the
use of data pertaining to the sheltering of evacuees in congregate care facilities
for the purpose of determining the percentage of the evacuees who might seek
monitoring but not require sheltering.
B.l. The genesis of the Krimm memorandum was an October 4, 1985 letter
from Joseph H. Keller, a FEMA consultant assisting in the evaluation of the
Shoreham emergency response plan. to FEMA Region II Counsel in which
Mr. Keller requested clarification of Criterion II.J.12.18 By way of explanation
for the request, Mr. Keller noted that the Licensing Board had found the
LILCO emergency response plan to be defective because of its failure to prepare
adequately for the monitoring of members of the general public arriving at the
reception center.19 As he observed, while a planning basis of twenty percent
of the EPZ population had been considered acceptable by the Licensing Board
for the sheltering of evacuees, that Board did not view the number of evacuees
seeking monitoring necessarily to be the same as the number seeking sheltering
assistance.2o Although Mr. Keller's immediate concern was i~ regard to the
review of the LILCO plan, his letter went on to observe that the issue could
affect the review of emergency response plans for all nuclear power facilities.
Copies of the Keller letter were sent to FEMA's Washington, D.C. headquarters and one of those copies found its way to the Field Operations Branch. Craig
S. Wingo, the Chief of that Branch, forwarded the letter to Marshall E. Sanders,
Chief of FEMA's Policy Development Branch, because, as Mr. Wingo stated,
the issue was applicable as well to emergency response plans other than that
for Shoreham.21 Subsequently, Mr. Sanders' staff (with a member of that staff

17 In the cvc:nt that ndiological releases Crom In Iccident dictate monitoring of I greater percentage oC the
EPZ population. \he memorandum indicates lhalltate Ind local goverrunents wculd be expected to dcvdop and
implement ad Iwc response measuI'CS. The memonndum docs not refer to the situation It Shorehlm. where
the lUte Ind local governments have refused to participate in emeJgency plaMing. But the Ipplicability of its
guidance to ULCO WlS not disputed It the hearing below.
18 See FEMA Exhibit I.
19 See LBP-8S-31. 22 NRC 410, 417 (1985). At the same time, ULCO contemplated the use of the Veterans
Memorill Coliseum I I the sole reception center Cot evacuees. As previously noted. the Coliseum subscquenlly
became unavailable.
20 Ibid. After I n:mand to the Licensing Boud Cot Idditional considcntion (ALAB-847, :2A NRC 412 (1986»,
we Iffinned the Board', determination thltthere might be evacuees seeking monitoring who would not require
sheltering Ind directed it to go COrwird with its consideration oC I LILCO motion to reopen the record. ALAB-8SS,
:2A NRC 792 (1986).
21 Su FEMA Exhibit 1_
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referenced as the point of contact) prepared the memorandum for the signature
of Mr. Krimm, a superior of Messrs. Sanders and Wingo.21
The Krimm memorandum was offered and admitted into evidence as FEMA
Exhibit 1.23 None of the FEMA witnesses sponsoring its admission, however,
was a member of Mr. Sanders' staff or had contributed in any fashion to
the actual preparation of the memorandum.24 Of those sponsoring witnesses,
the single FEMA employee, Ihor W. Husar, stated in general 'that he did not
formulate FEMA policy.2.5 The other two FEMA witnesses were employees
of contractors that had been engaged by FEMA to assist in the review of
the Shoreham emergency response plans.26 One of them was Mr. Keller, the
individual who had solicited the interpretation of Criterion IIJ.12 that had been
supplied in the Krimm memorandum.%7
Beyond the fact that they were not involved in the preparation of the memorandum, the FEMA witnesses were unable to provide significant information on
either its development or the reasoning behind its assumptions. In this connection, the written testimony of these witnesses contained little discussion of the
basis for the estimate of the percentage of evacuees that would require sheltering assistance.28 The responses of Messrs. Keller and Husar to questions posed
to them on cross-examination were similarly not very illuminating. Mr. Keller
stated that he had been told by a FEMA employee that existing data disclosed
that between three and fifteen percent of the evacuees would require sheltering.19
This being so, he reasoned, the authors of the Krimm memorandum presumably
had adopted the twenty percent figure for the evacuees to be monitored (whether
or not also requesting sheltering) as including a "fudge factor."JO For his part,
Mr. Husar expressed the opinion that the FEMA estimate was "reasonable" but
went on to acknowledge that it would also be "reasonable" to use a higher percentage as a planning basis (even though he probably would not do SO).31
2. We now turn to whether, despite the lack of involvement of the FEMA
witnesses in its preparation and their resultant inability to supply adequate
support for its conclusions, the Krimm memorandum nonetheless provides on
2l Tr• 18,311.14.
13Tr. 18,262. It was also introduced into the record as Attachment L to Crocker. et at. Ln.CO Exhibit 1 (admitted
into evidence at Te. 17,421).
24 Tr. 18,312·15. Su, on the matter of the nced forspatsorship of documentary evidence, K~"·McGu CloImkal
Corp. (Kress Creek Decontamination), ALAB.885. 27 NRC 59. 69 n.15 (1988); Public S~rvic~ Co. 0/ N_
lIampslti,~ (Seabrook Station. Units 1 and 2). A!.AB.89I, 27 NRC 341, 351 (1988). Cf. Virgillia Electric twl
Pmwr Co. (North Anna Nuclear Power Station. Units 1 and 2), ALAB·555, 10 NRC 23, 2f,..27 (1979).
2.5Tr. 18,260, 18,359·60.
26Tr. 18,260.
%7 Tr• 18,311, 18,315.
2S Su Baldwin, et at, FEMA Exhibil 2 (admitted into evidence al Te. 18,264) It 7.
29Tr. 18,321.23.
JOTr. 18,32231Tr. 18,357, 18,360-61.
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its face a sufficient foundation for the Licensing Board finding in question. For
several reasons, we think it does not.
To begin with, underlying the analysis in the memorandum appears to be the
tacit assumption that the issue it addresses is generic in character. For, as we
read it. the memorandum concludes, without qualification, that a twenty percent
planning basis will suffice in the formulation of monitoring arrangements for
not merely Shoreham but all other nuclear facilities as well. That premise,
however, is not so clearly justified as to warrant acceptance in the absence of
an explanation of the reasoning at the root of its adoption. To the contrary,
it seems to us that. among other things, the demographic and meteorological
characteristics of a particular EPZ might have considerable influence upon the
percentage of the persons within the EPZ that would, in the event of an accident.
seek monitoring either on instruction or on their own initiative. For example,
some EPZs doubtless could have a population that is concentrated close to or
in a prevalent downwind direction from the reactor. It seems fair to assume for
planning purposes that the percentage of such an EPZ population that would seek
monitoring would significantly exceed that of the population of an EPZ in which
most persons were located at greater distances from the reactor and upwind. If
for some reason this assumption is flawed - i.e., that, in fact. all EPZs can be
deemed fungible for this purpose - the preparers of the memorandum assuredly
had an obligation to provide some measure of elucidation.32
If anything, the existence of this obligation became even more manifest upon
the receipt of the testimony of a FEMA witness to the effect that. prior to the
issuance of the Krimm memorandum, FEMA arrived at appropriate planning
bases for monitoring on the strength of what it considered reasonable for
the particular EPZ under examination.33 On this score, Mr. Keller referred to
the selection of a planning basis of thirty-five to forty percent for the EPZ
surrounding the Nine Mile Point nuclear facility in New York.34 Further, a
FEMA review preceding the Krimm memorandum had led to a determination
that an emergency plan for the Trojan facility in Oregon was inadequate because
of its failure to provide a capability to monitor, within approximately twelve
hours, one hundred percent of the portion of the EPZ population in adjacent
Washington State.3$ Mr. Keller opined that. given the Krimm memorandum, that
determination has now been withdrawn. 36 While that may be so, the question

32 The NRC staff .pparently recognizes (It least implicitly) that demographic .nd mcteorological characteristics
of the EPZ .re relevant in the determination of. monitoring planning basis. As will be leen later (infra p. 529), it
introduced into evidence an an.lysis that took into 'CCOlD1t some of the demographic and meteorological fcatwes
s~c to the Shoreham EPZ.
3 Tr. 18,371.
34Tr. 18,371, 18,379.
3$Tr. 18,372.74.
36Tr. 18,374.
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respecting the underpinnings of Mr. Krimm's election to eschew EPZ-by-EPZ
analyses remains unilluminated.
Moving on to an examination of the three factors identified in the memorandum as the bases for its guidance,37 each has weaknesses that were not resolved
on the record below. The first of the factors is past experience with emergency evacuations, respecting which it is said that three to twenty percent of the
evacuees arrived at shelters. The memorandum does not indicate, however, the
emergencies from which this percentage range was derived, let alone how many
persons sought sheltering in the case of a specific emergency.38 Yet the type
of emergency could be significant with respect to the percentage of evacuees
requiring sheltering assistance. For example, a widespread emergency (such as
a hurricane or severe nuclear accident) might be expected to produce a greater
necd for community sheltering arrangements than would a more localized event
in which nearby relatives or friends outside of the area of danger might well
be able to fulfill most sheltering requests. 39 In this regard, it is noteworthy that,
in contrast to the percentage range for evacuees requiring sheltering assistance
that the Krimm memorandum now suggests, other LILCO witnesses indicated
in an earlier (1984) phase of this proceeding that, based on their review of past
emergencies, planning for the sheltering of twenty percent of the EPZ population was being conductcd.40 This sheltering assumption appears unchanged, as
LILCO's current emergency plan procedures still call for provisions to be made
for congregate care (i.e., sheltering) of twenty percent of the EPZ population.4!
The seeond factor cited in the Krimm memorandum as a basis for the twenty
percent planning basis figure was the "fear and uncertainty" associated with
radiological emergencies. The memorandum assumes, without discussion, that,
because of this factor, the percentage of the evacuees who might report for
monitoring will be closer to the upper end of the three-ta-twenty percent range
for sheltering. But the record contains very little to enable a confident judgment
respecting the accuracy of such an assumption.42 In this connection, the fact that,
as LILCO stresses, only a small percentage of the evacuees during the Three
37 Su supra p. 523.

38 Although staff witness r..1k Kantor lcstilied on cross-examination that he hid been provided by a contributor to
the Krimm memorandum with aliJt of the reportS of emergencies that had been considered by him err. 19,189·91),
and that liJt was then placed in evidence as Suffolk County Exhibit 33 err. 19,209), the record remains devoid of
any illumination respecting the percentage of evacuees that might seek sheltering in the event of a particu1u type
of emergency.
39 A widesprad evacuation could also result in the demand for hote1lcccmmodations in the surrounding region
(oulride the CMCUltiM zone) exceeding the supply. with the cauequence that a higher percentage of evacuees
might require sheltering assistance.
4O Cordaro. et at. fo1. Tr. 14.707, at 18·20.
4! Su Crocker. et a1.. ULCO Exhibit I, Attachment P, OPIP 4.2.3 It 3.
42 Suffolk County witness Stephen Cole cooducted a survey of Long Island residents aimed at determining, in
general terms, the size of the group that would report for monitoring in the event of an accident at Shoreham.
Cole. et at. Suffolk County Exhibit 13 (admitted into evidence at Tr. 17,815) at 12·13. As found by the Licensing
Board, however. such surveys Ire of little value in predicting the percentage of the population that will. in ract,
(CoMflJUd)
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Mile Island ('IMI) accident in 1979 sought monitoring does not tell us much
regarding the percentage of Shoreham EPZ evacuees that would likely request
such action.43 For it also appears that the TMI monitoring program was not
put into effect until two weeks after the accident and. still further, it is unclear
whether there was an announcement at any juncture that evacuees should be
monitored.44
Finally, the Krimm memorandum asserts, with no elaboration whatever, that
"[t]he congregate care facility capacity in the vicinity of nuclear power plants
is usually cited as being between 5 and 15 percent of the estimated number
of evacuees."45 While it is then stated that the source of this representation is
"ASLB hearings," Mr. Krimm fails to identify a single NRC proceeding in which
the issue of the adequacy of congregate care facilities was even litigated. That
deficiency assumes additional importance in light of the fact that, for the purpose
of implementing the Shoreham emergency plan, LILCO currently assumes that
twenty percent of the evacuees will require congregate care.46 Beyond that
consideration, estimates respecting the percentage of evacuees that will require
sheltering (and thus necessarily will undergo monitoring) are of little, if any,
assistance in arriving at an informed judgment respecting the percentage of
the EPZ population that might seek monitoring alone. As Mr. Krimm appears
implicitly to concede, there is no established relationship between the number
of evacuees in the two categories. The most that can be said is that the total
number of persons to be monitored will exceed the number of persons seeking
sheltering. Accordingly, sheltering estimates provide no more than a base point
in arriving at a reasoned estimate with respect to monitoring requirements.
C. In sum, the Licensing Board erred in endorsing, on the strength of the
Krimm memorandum alone, the twenty percent planning basis for the monitoring
of evacuees. It remains to be considered whether there was other evidence
adduced by the applicant or the staff that, although not relied upon by the
Board. was so compelling as to have mandated the result reached below on

sedc monitoring. IJJP-88-13. Z7 NRC at 523. Regardless oC the survey results. that percentage will be significantly
influenced by the information provided to the public at the time oC the accident.
43 Su Crocker, et at, llLCO Exhibit 1 at 15.
44 Ibid.: Tr. 18,470-71, 19,192-95. It is wonhy or passing note that, although the Krimm memorandum endeavon
(albeit inadequately) to take into accamt that ,ome CVlcuces might be led to sedc monitoring because oC fear
nther than an official instruction, the Licensing Board rejected this concept oC a "monitoring shadow" in reaching
its result that a twenty p = t figure wu appropriate. IJJP-88-13,27 NRC at 523, 55!. Nonetheless, the Board
did elution that confused cc conflicting emergency infonnation provided to the public could cause a monitoring
shadow that would result in a much greater number or individuals reporting for monitoring. IJ. at 523-24. llLCO
contends, however, that no Mcompetent emergency planning proCessional" had ever embncc:d the idea that people
are
frightened or ndiation that they would flee fran it no maUer what the actual risk. ULCO', Brief in
Opposition to Intervenors' Appeal or the Licensing Board', Partial Initial Decision on the Suitability or Reception
Centers (Iuly 25, 1988) at 35.
45 Su supra p. 523.
46 Crocker, ct aL,llLCO Exhibit I, Attachment P, OPlP 4.23 at 3.
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the planning basis issue. The witnesses sponsored by LILCO certainly did not
supply such evidence. Indeed, their testimony went a very short distance in
providing support for the twenty percent figure.
To begin with, witness Dale E. Donaldson was produced as a former NRC
employee who had assisted in late 1979 in the drafting of a precursor of
NUREG-0654,IFEMA-REP-l:" He stated that. although they did not have a
specific number of evacuees in mind for the monitoring planning basis, the
drafters believed that only a small percentage of the EPZ population would
require monitoring.48 Whatever may have been the belief of Mr. Donaldson and
his colleagues, however, as seen Criterion IIJ.12 mandates the availability of
sufficient personnel and equipment to monitor within the specified twelve hour
period all those arriving at the reception centers.49 Thus, the question is how
many people are, in fact. likely to come to the centers. On this score, the
speculation to which Mr. Donaldson referred - nine years ago - is of little
moment
Witness Diane P. Dreikom testified that. the Krimm memorandum to one
side, the "sound judgment" of LILCO's emergency planners led them to the
conclusion that a twenty percent figure was a good starting point.'o She went on
to indicate that LILCO had gone beyond that point and supplied the capability
(assuming the availability .of the Bellmore facility) of monitoring forty-six
percent of the EPZ population.'l And, for his part, Douglas M. Crocker did
little more than relate his experience with 1100ds and coal mine "problems" in
Kentucky, simply noting that few persons arrived at evacuation shelters.51 That
experience obviously has very limited probative value with regard to the matter
at hand.'J
In contrast to LILCO, the staff presented an analysis to buttress its endorsement of the twenty percent figure.'" That analysis was performed by Lewis
G. Hulman, the Chief of the Plant Systems Branch in the Division of BOiling
Water Reactors of the Office of Nuclear Reactor Regulation, and involved both
projected population concentrations within the Shoreham EPZ and various meteorological data." The purpose of the analysis was to determine the probability
that a certain number of individuals within the EPZ would be exposed in the

47 Crocker, et al.lJLCO Exhibit 1 It 8; Tr. 17,439-40.
48 Crocker, et at. lJLCO Exhibit 1 It 8. Tr. 17,452-54.
49 ~. 6Upra 1'1'. 522·23 •
.5O Tr• 17.744.

'11bCd.
51Tr. 17.759-60.

'3 S•• 6Upra p. 5'n.
"'Kantor and Hulman, Sllfl' Exhibit 5 Cldmiued into evidence It Tr. 19,184). In his preparc4 testimony IS the
lead IIaff witness on the question of the reasonlbleness of the twenty percent figure, Mr. Kantor put considerable
emphasis en the analysis. See Kantor, Stiff Exhibit 5 at 7.
'5 Hulman, Stiff Exhibit 5, It 1·2.
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event of a radiological accident at Shoreham.56 The Licensing Board did not examine Mr. Hulman's methodology or conclusions in great detail, simply noting
the "fortuitous" similarity between his results and the Krimm memorandum conclusion.57 As we see it, however, the Hulman analysis might have represented a
good beginning for the establishment of a planning basis but, of itself, scarcely
compelled the conclusion that the twenty percent figure was reasonable. The
percentage of the population that would be contaminated by exposure to the
radioactive plume occasioned by an accident perforce will be smaller than the
percentage of evacuees arriving at the reception center(s) either on instruction
or on their own initiative.58 In this connection, it is a virtual certainty that, in
determining who should be monitored, the official(s) charged with the responsibility for making that decision will select an area larger than that over which
the plume passed.S9
D. fur the foregoing reasons, we cannot now accept the Licensing Board's
determination that "a figure of 20% of the EPZ population, expandable in
extreme cases, is a defensible figure for the number of people for which
planners must provide a 12-hour monitoring capacity.''60 As we have seen, that
determination does not derive adequate support from the sole piece of evidence
- the Krimm memorandum - upon which the Board relied. Nor have we
been pointed to any other evidence in the existing record that might compel the
conclusion that, albeit for the wrong reason, the Licensing Board reached the
right result on the planning basis issue.
This is not to say that we have now determined that it would be impossible
to justify the use of the twenty percent figure. We need not and do not speculate
on that poinL It is enough for present purposes to decide that nothing in the
portions of the existing record brought to our attention supplies the requisite
justification. It may be, of course, that the parties have overlooked some crucial
evidence nestled in the deep recesses of that record. It is also conceivable that
the applicant and staff might be able to adduce additional evidence that would
cure the deficiencies in the proof presented by them to date. But these are
56ft! It 1,7-8.
57 LBP-88-13, Z1 NRC It 523.
58 The intervenon Issen thlt the luff analy.~ produced too low I predictim respecting the number of conuminated
individuals becluse of its Issumption of cmstant wind directim throughout the IccidenL The iliff believes that
the anaJym compenuted for ~ Issumption (I) by including the total populatim residing within I two-mile
ndius of the plant and (2) by omitting protective measures such IS shc:Itcring. Hulman, Staff Exhibit 5, It 8;
Tr. 19,211-12, 19,222-23. Before reliance can be placed m the iliff Inalysis, the sensitivity of the results of
the analysis to historical vari.tims in wind directims for the lite will have to be explored. Further, Mr. Hulman
selected I value for the number of individuals likely to be cmuminated based on the probability that ninety
percent of alliccidents would result in I fewer number of contaminated individuals. Tr. 19.224. An explanation
IS to why ninety percent is In appropriate criterim is necessary.
59 In ~ regard, the testimony of Lll.CO'I witnesses indiclted that, for protective Ictim planning purposes, the
plume is considered to cov... I much larger lrea than that assumed by the lIulman analysis. Compare Hulman.
Suff Exhibit 5, It 7, with Crocker, et al., ULCO Exhibit 1 It 9.
6OLBP-S8-13. Z1 NRC at 523.
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matters that must be dealt with by the Licensing Board in the first instance.
In reaching its conclusion regarding the significance of the judicial decision on
the availability of the Bellmore facility, the Licensing Board must resolve the
planning basis issue. And its evaluation of the evidence of record on that issue
- whether that evidence is found in the present record or is newly adduced on
the remand - must, of course, be made in light of our critical appraisal in this
opinion of the Krimm memorandum and the testimony of various witnesses on
the planning basis issue.
In this connection, we appreciate that there has been no prior experience in
this country with the immediate monitoring of individuals who were located
within a nuclear facility's EPZ at the time of a radiological accident at that
facility. Moreover, our attention has not bccn directed to any other type
of accident or natural disaster that might call for some form of monitoring.
Consequently, there will not likely be hard empirical evidence to justify any
conclusion respecting the number of persons likely to seck monitoring, but not
sheltering, in the event of a Shoreham radiological emergency.61 It does not
perforce follow, however, that it will prove impossible to provide a reasoned
estimate on that score, sufficient to undergird a monitoring planning basis well
under one hundred percent of the EPZ population. There are many areas in
which estimates likewise must be made, for one purpose or another, without the
benefit of empirical experience. Whether an estimate so disadvantaged can carry
the day necessarily hinges upon whether a rational explanation has been supplied
for it As we have seen, the present difficulty with the Krimm memorandum
(and the Licensing Board's finding based upon it) is that they are devoid of such
an explanation.

III.
The intervenors also raise three other issues on appeal. First, in an argument
that is simple and straightforward, they maintain that 10 C.F.R. § 50.47(a)(2)
mandates that the agency's findings on the adequacy of an emergency plan must
be based on a review of FEMA's findings and determinations. According to the
intervenors, FEMA made no findings, ''preliminary, interim or otherwise" on the
overall adequacy of LILCO's reception centers and FEMA witnesses testified
that they could make no findings until a graded emergency plan exercise was
conducted.62 The intervenors therefore assert that the Licensing Board's findings

61 As IUggested earlier in \his opinion (supra p. S27), the data associated with luch events as hurricanes might be
useful in predicting the percentage of persall within the EPZ that would require sh~ll~rillg.
62lntcrvcnors' Brief (June 20,1988) at 31.
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are based on a legally deficient record and the case must be remanded to await
such findings.
The answer to the intervenors' argument is equally short and direct. The
Commission's regulations do not require that the Licensing Board await specific
FEMA findings, "preliminary, interim or otherwise," on the overall adequacy of
LILCO's reception centers as a condition precedent to deciding the discrete
issues about those centers.
In its entirety, 10 C.F.R. § 50.47(a)(2) states that
[tlhe NRC will base its finding [that adequate protective measures can and will be taken] on a
review of the Federal Emergency Management Agency (FEMA) findings and determinations
as to whether State and local emergency plans are adequate and whether there is reasonable
assurance that they can be implemented, and on the NRC assessment as to whether the
applicant's onsite emergency plans are adequate and whether there is reasonable assurance
that they can be implemented. A FEMA finding will primarily be based on a review of the
plans. Any other information already available to FEMA may be considered in assessing
whether there is reasonable assurance that the plans can be implemented. In any NRC
licensing proceeding, a FEMA finding will constitute a rebuuable presumption on questions
of adequacy and implementation capability.

Among the flaws in the intervenors' argument is that they read only the
first sentence of the section and ignore the remainder, Contrary to their
assertions, it is not true that the regulation precludes the Licensing Board
from deciding the specific issues involved here under a utility plan unless the
Board first obtains FEMA findings. Rather, section 50.47(a)(2) provides that
"[a]ny other information" that is also available to FEMA may be considered
by the Commission in assessing the adequacy of the plans. In this case,
that information is the evidentiary record supplied by the parties. Moreover,
in a licensing proceeding, any FEMA finding constitutes only a "rebuttable
presumption." Thus, for example, even where FEMA has made findings, the
Board clearly has the authority to decide issues contrary to those findings on
the basis of other record evidence: That being so, it is difficult reasonably to
read section 50.47(a)(2) as denying the Board the authority to decide the issues
involved here on the basis of other evidence when there are no FEMA findings.
Before us, the intervenors do not (and on the basis of the record cannot) claim
there is no evidence to support the Board's findings on each of the challenged
issues regarding LILCO's reception centers. They argue only that, based on an
erroneous reading of a single sentence of the regulation, there are no FEMA
findings in the record. Accordingly, the intervenors' argument must fail.
Next, the intervenors complain about the Licensing Board's treatment of their
claim that, in a radiological emergency, LILCO's reception centers wiII become
"locally unwanted land uses" (LULUs) that wiII precipitate a shadow evacuation
by the people living around the centers. In direct testimony, a witness for Suffolk
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County indicated that people living in the vicinity of the reception centers will
perceive them as threats, i.e., LULUs, because people discern radiation and
its associated hazards with particular dread and the centers are designated as
places where decontamination activities will be conducted. According to the
county's witness, the people residing in the heavily populated areas around
LILCO's centers therefore will flee in an emergency. In the areas around the
reception centers, this shadow evacuation will assertedly add to the considerable
congestion already on the overloaded road network from people leaving the
EPZ and further delay beyond acceptable limits evacuees from the EPZ.63 The
intervenors argue that the Licensing Board did not make explicit findings on
this maUer and therefore committed reversible error for failing to articulate any
basis for resolving this question.
As the intervenors correctly point out, the Licensing Board has a duty "to
articulate in reasonable detail the basis for [its] determinations" so that the
parties and any reviewing tribunal can apprehend the foundation for the lower
Board's ruling.64 Here, however, the basis for the Licensing Board's resolution
of this issue is readily apparent so the intervenors' argument is without merit.
Under an organizational heading titled "The Evacuation Shadow Phenomenon," the Licensing Board initially catalogued the testimony of the parties on
the evacuation shadow purportedly caused by the distance ofLILCO's reception
centers beyond the boundary of the EPZ. The Board then turned to the LULU
issue and detailed the testimony presented by the county and the contrary
testimony of Lll.CO's witnesses. The latter claimed that relevant empirical
evidence overwhelmingly demonstrated that people do not flee from places
simply because they involve some sort of radiological activity but, instead,
they evacuate a hazardous area only when the danger has been defined by
an authoritative source.65 Next, under a heading labeled "Board Decision on
Evacuation Shadow Phenomenon," the Licensing Board referenced its earlier
decision in LBP-85-12,66 where it addressed the shadow phenomenon and
concluded that in an emergency the public will behave in accordance with the
public information given them. The Board found that the county's evidence on
the locations of the reception centers did not shake its faith in the correctness of
its earlier conclusion, even though it is possible that an evacuation shadow could
occur if confusing or conflicting public information was disseminated. Finally,

63 1ohnson, et at. Suffolk County Exhibit 15 (admitted into evidence at Tr. 17.998) at 17-21).
64 NortMm S/Qlu Po_r Co. (Prairie Island Nuclear Generating Plant. Units 1 and 2). AlAB-l04. 6 AEC 179
& n.2 (1973). Su Public S6",ic6 Co. 0/ N6W lIampshire (Seabrodc Station, Units 1 and 2). AlAB-422, 6 NRC
33.41 (1977). aff'd. CU-78-1. 7 NRC 1. off'd sub 110m. New E"gland Coalitio" 0" Nuc~ar Pollutio" 1/. NRC.
582 F.2d 87 (111 Gr. 1978). Su
5 U.S.C. 15S7(c).
6S LBP-88-13. 27 NRC at 549-50. Su Crocker. et at. LILCO Exhibit 1 at 23.
66 21 NRC 644 (1985).

aw

533

it closed this portion of its decision with a one sentence paragraph stating "[h]ere
we find LILCO has carried the day."67
Even though the Licensing Board did not make separate explicit findings on
the LULU question, we believe it is clear from the ultimate finding in favor
of LILCO, the organization of its discussion of the evacuation shadow, and its
last remark, that the Board was rejecting outright the county's evidence that
LILCO's reception centers would become locally unwanted land uses spurring
additional shadow evacuations in a radiological emergency. Rather, the Board
chose, as it said, to let LILCO's witnesses carry the day on this issue as well by
adopting their testimony that paralleled the Board's earlier finding in LBP-85-12
that in an emergency the public will behave according to the information given
them.
Finally, the intervenors claim that the Licensing Board erred in striking the
direct testimony of several of their witnesses that addressed the adequacy of
LILCO's procedures for registering evacuees at its reception centers. This
testimony was one paragraph long and was filed by the State's panel of witnesses
from the New York Radiological Emergency Preparedness Group. The gist of
the testimony was that LILCO's registration procedures were insufficient because
they called for recording the names and addresses of only those evacuees found
to be contaminated and did not call for recording the names of all evacuees
monitored at the reception center.68 On LILCO's motion,69 the Licensing Board
struck this portion of the prefiled direct testimony ruling that it does not
materially relate to the issues in the proceeding. Alternatively, the Board
found that the State had not offered any regulatory basis for requiring more
stringent recordkeeping procedures.7o Even though the Board struck the State's
testimony, it nevertheless considered the question of the adequacy of LILCO's
registration procedures in its findings. The Board found that detailed information
on uncontaminated evacuees was not needed and that LILCO's recordkeeping
procedures were adequate.71 The intervenors now assert, without more, that the
Board's ruling striking their testimony was without any basis and clearly in
error. They ask us to reverse the Board's finding and to remand the issue for
further evidentiary hearings.
While it is true that the Licensing Board initially struck the State's direct
testimony on this maUer, the Board, in effect, reversed its earlier ruling when it
announced its findings and considered the issue raised by the State's witnesses.
Moreover, as is apparent from its decision, the Board fully considered the State's

67LBP-88-13, Z1 NRC at 551_
68 Popile, et at, New York Stlte Exhibit 1 It 22-23.

69LILCO" Motion to Strike Testimony of Papile, et It (April 18, 1987), It 2-3.
70 Memorandum and Order (June 17, 1987) (unpublished) It 4-5.
71 LBP-88-13, Z1 NRC It 562-63.
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direct testimony in making its finding on the adequacy ofLILCO's recordkeeping
procedures, so the State was not harmed by the Board's original ruling.72 Indeed,
the testimony relied upon by the Board in deciding the issue against the State was
elicited by one of the intervenors on cross-examination of a FEMA witness.73
In the circumstances, any error by the Board in initially striking the testimony
was, at most, harmless and requires neither that we reverse the Board's finding
nor that we remand the issue for further evidentiary hearings.74

IV.
For the foregoing reasons, the Licensing Board's findings in LBP-88-13, 27
NRC 509 (1988), regarding the questions of "locally unwanted land use" and
LILCO's registration procedures are affirmed. The portion of the intervenors'
appeal challenging the Board's action of making findings without first obtaining
FEMA findings is denied. That part of the Licensing Board's decision concerning the monitoring planning basis is vacated. The case is remanded to the
Licensing Board for further consideration of the monitoring planning basis and
the effect of the judgment in Town of I1empstead v. Long Island Lighting Co.,
Index 23779/87 (N.Y. Sup. Ct, Aug. 22, 1988), on the Board's findings dealing
with the sufficiency of LILCO's reception centers."
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

72/bid.
73 Tr. 18,274.76.
74 See ALAB.788, 20 NRC 1102, 1151 (1984).
75 We are fully aware that in LBP·88·24, 28 NRC 311 (1988), the Licensing Board dismissed the intervenors
from the proceeding and that decision hIS been appealed. Regardless of the outcome of the appeal, however,
some further Licensing Board action will be necessary after the appellate process has run its course in light of
our treatment of the substantive health and safety issues involved. Su NOr/IlL'" Sraru Powe, Co. (Prairie Island
Nuclear Generating Plant, Units 1 and 2), ALAB·230, 8 AEC 458 (1974). Cf. Sac,amu.to MWlicipal Uliliry
Disrricr (Rancho Seeo Nuclear Generating Station), ALAB·6S5, 14 NRC 799,803 (1981).
We are, of course, also aware of the President's November 18, 1988 Executive Order No. 12,657 titled "Federal
Emergency Management Agency Assistance in Emergency Prepam!ness Planning at Commercial Nuclear Power
Plants." 53 Fex!. Reg. 47,513 (1988). Section 3(b)(2) authorizes FEMA in certain circumstances "to provide
reception centers or shelters and relatex! facilities and services for evacuees." Td. at 47,514. When, IS and if that
authority is invoked, and FEMA undertakes to furnish reception centers in supplementation of or lubstitution for
those suppliex! by mca, the Licensing Board presumably will be so advisex! and can take that new development
into account.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ivan W. Smith. Chairman
Gustave A. LInenberger, Jr.
Dr. Jerry Harbour

In the Matter of

Docket Nos. 50-443-0L
50-444-0L
(ASLBP No. 82-471-D2-0L)
(Offslte Emergency Planning)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et sl.
(Seabrook Station. Units 1
and 2)

November 17.1988

MEMORANDUM AND ORDER
(Ruling on Applicants' Motion (or Sanctions)
By motion dated October 20, 1988, the Applicants seek sanctions against the
Massachusetts Attorney General in the form of dismissing Joint Intervenor (JJ)
Contentions 45, 55, and 58 to the extent that the contentions address the issue of
whether bus companies relied upon in the Seabrook Plan for the Massachusetts
Communities (SPMC) will respond to a radiological emergency. JI Contentions
45 and 55 contain an allegation that such reliance is misplaced in that some bus
com panics are not willing to participate. JI Contention 58 contains a general
allegation that the SPMC fails to provide for an adequate nu~ber of manned
emergency vehiclcs.
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On February 17, 1988, in a Memorandum and Order (Revising Schedule
and Approving Protective Order) (unpublished), the Board issued a temporary
protective order intended to provide to the Intervenors early information about
the identity of suppliers of emergency services in the SPMC, while barring public
disclosure of the covered information. Later, in our Memorandum and Order
(Protecting Information from Public Disclosure) of March 23, 1988, LBP-88-8,
27 NRC 293, we extended the protective order until the beginning of the hearing.
In that order we explained that we had observed that a "small but aggressive
minority of Seabrook opponents . . • have demonstrated by civil disobedience
their willingness to frustrate the licensing process by extra-legal means." We
noted also that the Commission itself had commented that the Seabrook plant is
surrounded by an emotionally charged atmosphere and expected that this Board
would fashion protective orders that would allow full litigation of contested
issues without unnecessarily violating personal privacy. [d. at 294, 296-97,
citing CLI-87-13, 26 NRC 400, 404-05 (1987).
In prohibiting public disclosure of the protected information, the Board's
main concern was that undisciplined opponents to Seabrook would sec and use
an opportunity to influence the outcome of this proceeding by interfering with
the arrangements between Applicants and suppliers of emergency services.
The Massachusetts Attorney General opposed the entry of a protective order.
But, after a full discussion of the matter, Assistant Attorney General John Traficonte committed the Office of the Massachusetts Attorney General to obedience
to a Board order protecting the information. Tr. 9726. The issue was briefed
further and the orders were finally issued. Subsequently "authorized persons,"
including those employed by the Attorney General, either by signing affidavits
of nondisclosure (nonattorneys) or by professional commitments (attorneys),
agreed to comply with the protective order.
Now Applicants protest the Attorney General's conduct on three separate
occasions where protected information was revealed or could have been revealed
to the public. The first oceurred on July 2, 1988, when Assistant Attorney
General Allan R. Fierce attended a FEMA-sponsored public meeting in New
Hampshire concerning the June 28-29, 1988 general exercise of the New
Hampshire Radiologieal Emergency Response Plan (NHRERP) and the SPMC.
Mr. Fierce submitted in advance fourteen written questions to the FEMA
presiding chairman, Mr. Donovan. Some of the questions were read and
discussed in public; some were not. In the latter group were questions 9, 12,
and 14 which sought the identity by company name of the buses used, or relied
upon and not used, in the exercise. See Attachment "A" to'Applicants' Motion
(partial transcript).
Applicants contend that Mr. Fierce, by the respective questions, demanded
publie disclosure of protected information. Applicants claim further that, but
for their intercession with FEMA, the information might have been publicly
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revealed. The information involved was clearly intended to be protected by the
Board's order. Moreover, as Applicants correctly state, Mr. Fierce did not have
to seek the information through the FEMA meeting. As an "authorized person,"
and counsel in this proceeding, he would have received the information under
the terms of the protective order.
Finally, Applicants note the presence at the meeting of persons whose angry
and disruptive public debate has been extensive, and who arc not parties
covered by any protective order. The transcript of the public meeting supports
Applicants' characterization.
To the Board's puzzlement, Mr. Fierce did not join in the Attorney General's
answer to Applicants' motion. The answer, signed by Assistant Attorney General
Stephen A. Jonas, undertakes to interpret Mr. Fierce's intentions. Mr. Jonas
argues that Mr. Fierce did not ask for the names of the bus companies during
the public portion of the meeting and that he repeatedly indicated that FEMA
need not immediately or publicly provide the protected information.
Our reading of the transcript indicates that, true, Mr. Fierce did not insi!:t upon
immediate, thus necessarily public, responses to his questions. The meeting
was coming to an end, he was by necessity seeking later, written responses
from FEMA. His questions about the protected information were simply not
rcached before the meeting closed. Mr. Jonas' claim that Mr. Fierce "repeatedly
encouraged FEMA to provide him with the information in a nonpublic fashion,
after the meeting" (Answer at 4) is not supported in the transcript. Mr. Fierce
never urged a nonpublic disclosure - his remarks were directed to the timing of
the disclosure. In fact, Mr. Fierce sought even more public time than scheduled
to cover his questions. Tr. 160-61.
Mr. Jonas maintains that Mr. Fierce's "intent was to gather information
about the details of the exercise, not to trick FEMA into revealing protected
information." Answer at 4. But he doesn't explain why Mr. Fierce did not avail
himself of ready access to the protected information in his capacity as legal
counsel to a party and as an "authorized person" under the protective order.
H turned out that the protected information was not publicly revealed, perhaps
because counsel for Applicants wrote to FEMA's General Counsel about the
matter and provided a copy of the Board's protective order of March 23, 1988.
FEMA, we note, is not covered by the protective order, and it is not clear that
Mr. Donovan, FEMA's meeting chairman, even knew about the protective order.
We cannot conclude with any degree of assurance whether Mr. Fierce
intended to force the public disclosure of protected information. If his intent
was benign, he used poor judgment He demonstrated a eareless disregard for
the purposes of the protective order. Even now, after full reflection on the issue,
the Massachusetts Attorney General condones Mr. Fierce's efforts by arguing
that he is not prohibited from obtaining information about bus companies from
other sources and thereby disclosing that information. Answer, nn.2, 3. The
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argument is literally correct as far as the protective order goes - providing
that the Attorney General does not use information given to him under the
terms of the protective order as an instrument to cause public disclosure of the
information.
However, the Attorney General runs a risky course if he intends to force
public disclosure of protected information. We will view any resulting intimidation of potential witnesses as a serious matter and will hold the Attorney
General accountable in this proceeding for the foreseeable results of his actions.
The parties have the general responsibility to conduct themselves with honor in
NRC proceedings as they should in a court of law. 10 C.F.R. § 2.713. For now,
however, we find that there was no violation of the Board's protective order
in connection with the FEMA meeting. This is not the same as finding that
Mr. Fierce acted properly at the FEMA meeting.
On September 21, 1988, the Attorney General disclosed the name of the
owner of a siren location in a filing in the "onsite" proceeding. But he promptly
closed the breach by retrieving all copies of the protected information. This was
a wholly responsible and appropriate response. The episode is of no moment
except that it should have signaled the need for tighter procedures in the Office
of the Attorney General.
Assistant Attorney General Pamela Talbot, relatively new to the proceeding,
apparently received no such signal. She violated the terms of the protective order
on October 7, 1988, by identifying on the public record eight bus companies
in the Attorney General's Supplemental Response to Applicants' First Set of
Interrogatories. Again, the Attorney General took action to correct the error,
but we don't know whether the effort was prompt enough or thorough enough.
It took until October 19 to close the breach. Answer at 7. Recognizing that the
Attorney General may continue to gather and perhaps reveal otherwise protected
information from independent sources, the careless breach on October 7 is
important Accountability has been compromised.
The Attorney General argues that sanctions are not required because no harm
has been done. First, according to Mr. Jonas who did not attend the hearings, the
protective order was entered without any evidence of harassment of contractors.
thus unnecessary. Answer at 8. That argument is made to the wrong people.
The Board members themselves were harassed by emotionally volatile persons
who, as nonparties, are beyond the Board's jurisdiction. There is every reason to
fear that one or several of these persons would attempt to intimidate contractors.
In any event, the Attorney General's argument comes too late. The protective
order was appropriate and lawful. It was not appealed. We have recognized from
the beginning that the spirit of such an order can be defeated by a clever lawyer
- perhaps legally and without penalty. But we depended upon the Attorney
General's commitment to obey the order in exchange for the early availability of
the information. In Commonwealth Edison Co. (Byron Nuclear Power Station,
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Units 1 and 2), ALAB-735, 18 NRC .19, 25 (1983), the Appeal Board noted
that up to that time the Commission's adjudicatory boards have acted under the
assumption that protective orders will be obeyed. Such is still the case. We
have never known of an NRC protective order being disobeyed or evaded - or,
until now, even carelessly violated.
Next, the Attorney General argues that some real effect must be demonstrated
before sanctions are justified. Answer at 8. But, as a practical matter, the
overriding need and justification is to protect against future, and in this case
irreparable, harm to Applicants' proprietary interest in their contracts and harm
to their position in the case. Equally important is the need to safeguard the
integrity of the NRC adjudicatory process. Noteworthy by its absence is any
assurance from the Attorney General that steps have been taken to prevent
future violations of the protective order. Rather, his answer sends the opposite
message: The protective order is not needed, may be circumvented, and post
hoc corrective measures are sufficient
The Commission has recommended to boards a broad range of sanctions
for parties who fail to meet their obligations. Statement of Policy on Conduct
of Licensing Proceedings. CLI-81-8, 13 NRC 452, 454 (1981). The sanctions
range from minor to severe. They can be remedies for harm done, or they may
be prospective, to prevent future harm. /d. Applicants' motion, to dismiss the
respective contentions, is near the severe end of the spectrum and calls for more
than is needed. either as a remedy or as a warning. The NRC Staff agrees.
Instead we impose the following dual-purpose sanctions:
1. To remedy any harm that may have been done on October 7 by
revealing the names of the relevant bus companies, the Attorney
General may not use any information about the bus companies
gathered after October 7 as evidence or for cross-examination in this
proceeding. This is a mild rcmedy, not one bit more than required in
the circumstances.
2. To prevent violations, the Attorney General is warned that he faces
more severe sanctions in the event that his agents disclose protected
information in the future. See Policy Statement, supra, 13 NRC at
454.
3. Also to prevent future violations, the Office of the Massachusetts
Attorney General shall report to the Board what measures it has taken
to prevent disclosure of information protected by the Board's order
of March 23, 1988. The report shall be signed by Attorney General
Shannon himself.
Finally the Board calls upon all parties and interested persons to consider
carefully the consequences of evading the protective order - even by lawful
means. The protective order does not restrict the Intervenors from fully
developing their cases. Discovery into the arrangements with contractors is
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permitted. In fact the Intervenors were invited to seek relief from the protective
order in any case where their discovery needs require it. LBP-88-8, 27 NRC at
300. Public disclosure of the protected information will not aid the Intervenors'
cases unless nonparties intimidate the contractors. Even then the Board will try
to nullify any unfair litigative advantage.
Everyone must recognize that there is at least some significant probability
that Seabrook will someday operate. Good emergency plans must be made
without regard to this adjudication. The Attorney General himself emphasizes
that the unwillingness of the bus companies to actually respond in a radiological
emergency is a serious safety matter. Buses would be depended upon to evacuate
schoolchildren, the sick, the disabled, and the aged. Answer at 10. Interfering
with the bus companies' agreements to respond to an emergency at Seabrook
is no different than disabling a safety system at the plant itself. To afford
confidential information to the zealots who would intimidate the bus companies
would be irrational, nonavailing, and reckless.
THE ATOMIC SAFETY AND
LICENSING BOARD
Jerry Harbour
ADMINIS1RATIVE JUDGE
Gustave A. Linenberger, Jr.
ADMINISlRATlVE JUDGE
Ivan W. Smith, Chairman
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
November 17, 1988

542

Cite as 28 NRC 543 (1988)

00·88·18

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION
James H. Snlezek, Acting Director

In the Matter of

Docket No. SO·498-0L

HOUSTON LIGHTING AND
POWER COMPANY, et al.
(South Texas Project, Unit 1)

November 16, 1988

The Director of the Office of Nuclear Reactor Regulation denies an appeal
by the Government Accountability Project (GAP) of Director's Decision DD·
88·3 (27 NRC 308 (1988)). The appeal challenged both the responsiveness
of DD·88·3 to GAP's petition under 10 C.F.R. § 2.206 and the adequacy of
NRC's review of safety allegations received through GAP. The Commission
referred the unauthorized appeal to the NRC Staff to be treated as a request for
reconsideration of the denial of GAP's petition. In this Decision, the Director
finds no basis for reversal of DD·88·3, primarily because he has determined that
DD·88·3 fully responded to the issues raised in GAP's petition and set forth
an adequate basis for the conclusions reached, and that the NRC's investigation
was adequate to evaluate safety at the South Texas Project.

RULES OF PRACTICE:

PETITIONS UNDER 10 C.F.R. § 2.206

Commission regulations do not authorize appeals from Director's decisions
denying petitions under 10 C.F.R. § 2.206.

NUCLEAR REGULATORY COMMISSION:
RESPONSIBILITIES

HEALTH AND SAFETY

A programmatic or generic issue is identified as a result of a sequence of
events. When a deficiency is found in a component or hardware item, an
investigation is conducted to determine first the immediate cause and then
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the root cause of the deficiency. If a root cause is found. the potential for
programmatic or generic inv~lvement is then investigated. In order to identify
a programmatic concern, there must be findings of safety deficiencies.

TECHNICAL ISSUES DISCUSSED
Part 50, Appendix B, Criterion I, of 10 C.F.R.

SUPPLEMENT TO DIRECTOR'S DECISION DD-88-3
Introduction
On March 21, 1988, the Government Accountability Project (GAP) filed
with the Commission an appeal of Director's Decision 00-88-3 (27 NRC 308).
The decision denied GAP's January 26, 1988 petition filed pursuant to 10
C.F.R. § 2.206, requesting a delay in the Commission's vote on a full-power
license for South Texas Project (STP), Unit 1, because of alleged deficiencies
in the NRC's review of allegations received through GAP.I Specifically, GAP's
January 1988 petition requested that the vote be delayed until there had becn a
complete investigation of all allegations regarding STP and release to the public
of a report disposing of each allegation.
By letter dated March 22, 1988, the Secretary of the Commission informed
GAP that the Commission was denying its appeal of 00-88-3, because Commission regulations do not authorize appeals from § 2.206 denials.2 Nevertheless,
the Sec::retary stated that the filing was being referred to the NRC Staff to determine whether it raised anything that would cause the Director to reconsider
his denial of GAP's § 2.206 petition.
In its appeal, GAP asserts that the Director's Decision is not responsive to its
request and is not based on substantial evidence, and therefore it is arbitrary and
capricious. Specifically, GAP alleges that the Decision is not responsive with
regard to the following: (1) the petition asserts a programmatic breakdown in
quality; (2) the petition asserts that the Safety Significance Assessment Team
(SSA1), which investigated the allegations, was subject to cost and scheduling
pressure in violation of federal regulations; (3) the numerical treatment of

I GAP Ilso filed I February 12. 1988 letter Iddressing concerns related to the investigation of STP Illegations.
The NRC treated the letter IS I supplement to the petition. Thus. Iny reference herein to the January 26. 1988
r.tition encompasses the February 12. 1988 supplement.
In the Ippeal. GAP Ilso requested I 48·hour housekeeping stay of the Commission', luthorization for the NRC
Staff to issue I full-power operating license to STP. Unit I. The Commission also denied the stay request per the
Secretary's March 22d letter.
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the allegations is misleading; and (4) the petition asserts that allegations of
wrongdoing have not been investigated. Claiming that the Director's Decision
relied almost exclusively on the SSAT's examination of the allegations as
reported in NUREG-1306, GAP also provides an "analysis" of the results of the
NRC's inspection effort, and concludes that (I) the SSAT effort was inadequate
to determine the safety significance of the allegations, and (2) the SSAT relied
on documents that are unreliable.
The Staff has completed its review of GAP's appeal and, based on its review,
I have concluded there is no reason to alter my decision denying the GAP petition
under 10 C.F.R. § 2.206. DD-88-3 fully responded to each issue raised, set forth
an adequate basis for the conclusions reached, and is therefore not arbitrary and
capricious. I have also "determined that the NRC Staff's inspection effort was
adequate to evaluate safety at the STP, and that documents used by the Staff in
making its safety determination were reliable. It should be noted that the issue
of documents used by the Staff was not raised in the original GAP petition, since
the GAP petition preceded issuance of NUREG-1306 in which the Staff first
identified the documents it used in making its safety determination. Nonetheless,
this issue is responded to in the following discussion.
In sum, for reasons stated in this Decision, I find no basis to support GAP's
request for reversal of DD-88-3. Accordingly, the request is denied.

Discussion
I. THE DIRECTOR'S DECISION"tS NOT RESPONSIVE
AND THEREFORE IS ARBITRARY AND CAPRICIOUS
In its appeal, GAP asserts that DD-88-3 is "arbitrary and capricious" because
it is not responsive to the issues raised in GAP's January 26, 1988 petition. GAP
has provided four specific examples of issues raised in its petition to which it
claims the NRC has not been responsive. These four examples are discussed
below.
A.

The Petition Asserts a Programmatic Breakdown in the Quality
Assurance Program

GAP states that its petition asserted that the information provided by the
allegers indicated a major quality assurance breakdown at STP, and that it was
impossible for the Staff to dispose of the generic concerns reflected in the
allegations in a 4-day site visit.
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A programmatic or generic issue is identified as a result of a sequence of
events. When a deficiency is found in a component or hardware item, an
investigation is conducted to determine first the immediate cause and then
the root cause of the deficiency. If a root cause is found, the potential for
programmatic or generic involvement is then investigated.
In order to identify a programmatic concern, it is imperative that there be
findings of safety deficiencies. As set forth in DD-88-3, the GAP allegers
were unable to provide the SSAT with specifics of safety issues, and the
SSAT did not independently identify any safety deficiencies. The SSAT did
find isolated instances of nonconforming conditions which required further
analysis to determine their impact on safety. These isolated instances, which are
identified in NUREG-1306, were reviewed for any programmatic implications.
It was subsequently determined that these conditions had no impact on safety
or programmatic implications. Therefore, the SSAT concluded, based on the
absence of safety deficiencies, that there arc no programmatic concerns at the
S1P.

While it may appear on the surface that the SSAT dispositioned a large
number of allegations in a relatively short time period, the actual time spent
by the SSAT in reviewing allegations was quite extensive. For approximately
2 months prior to the actual onsite inspection, the SSAT had access to the
files that contained the concerns conveyed to GAP by the allegers. The SSAT
found at a very early date that the allegations were deficient in terms of specific
details. The SSAT attempted, through GAP, to interview allegers to obtain
specifics. These attempts were unsuccessful until a few days prior to the SSAT
inspection, when GAP made four allegers available for telephone interviews by
the SSAT. These allegers did not provide any specifics during the interviews.
Based on this lack of specificity, the SSAT developed a program for inspecting
the allegations which included provisions to compensate for the general (as
opposed to specific) nature of the allegations. An essential part of the SSAT
program was the development of detailed inspection plans. These plans included
all the steps necessary to thoroughly inspect the installed condition at STP
and establish a bounding condition for the generalized concerns conveyed by
the allegations. These plans were developed well ahead of the actual onsite
inspection. As set forth in DD-88-3, while on site, the SSAT made optimal
use of time by emphasizing physical inspections on site and making provisions
to collect supporting data for subsequent review and evaluation off site. The
SSAT was at the STP site from January 18 through January 22, 1988, or 4.5
calendar days. In actuality, the SSAT worked extremely long hours and put in
the equivalent of 8 work days on site. Subsequent to the onsite inspection, the
SSAT spent an even greater period of time reviewing and evaluating inspection
results and supporting data. In total, the SSAT expended approximately 3000
staff hours in reviewing the allegations provided by GAP.
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As stated above, the allegations provided by GAP were deficient in terms of
specific reference to systems and components. Had there been specifics, and had
the SSAT been able to substantiate any specific allegations, the time required
to conduct a thorough allegation review might have been greater. The generic
review did not reveal any safety issues. This inability of the SSAT, on its own,
to find any safety deficiencies, when viewed in light of the lack of specifics in
the allegations, has led to the conclusion that there has been no programmatic
breakdown of quality assurance at the STP. Based on Staff experience at plants
such as Zimmer and Midland, if a programmatic breakdown in quality assurance
existed at the STP, a review of the magnitude of the SSAT review should have
revealed numerous safety deficiencies requiring further investigation.
Several of the allegations were substantiated with regard to deficiencies
that existed at some point in the construction history. For such substantiated
allegations, the SSAT evaluated the root cause of the deficiencies and found
that. except for a few isolated instances, STP's quality assurance program was
successful in identifying the concerns and effecting corrective action. These
isolated instances were not indicative of any programmatic breakdown in quality
assurance. The SSAT did not find any uncorrected safety deficiencies and did
not uncover any programmatic concerns that would have perhaps necessitated
an expansion of both the scope and depth of the allegation review. Therefore,
the time expended on review of allegations at the STP was adequate for an
independent analysis.

B.

The Petition Asserts That the Team Was Subject to Cost and
Scheduling Pressure in Violation of Federal Regulations

GAP asserts that the SSAT effort was inadequate because of the time
pressures and scheduling constraints placed on the SSAT in violation of 10
C.F.R. Part 50, Appendix B, Criterion I, which prohibits "cost and schedule"
pressure to override quality review efforts. In support of this assertion, GAP
notes that affidavits by SSAT members that their work was free of scheduling
pressures were not included in the Decision.
There were no time pressures or scheduling constraints placed on the SSAT
relative to completing the allegation review. The SSAT was at liberty to take
whatever time was required to conduct a thorough review of all allegations. As
discussed above and in DD-88-3, the SSAT spent extensive time in reviewing
the allegations. The Petitioner has provided no information, nor am I aware of
any, to support the assertion that time pressures or scheduling constraints were
placed on the SSAT. Absent such information, further action with regard to this

547

concern is not warranted. 3 See Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), DD-85-11, 22 NRC 149, 154 (1985).

c.

The Numerical Treatment of the Allegations Is Misleading

GAP asserts that the SSAT employed some "bureaucratic sleight-of-hand" to
reduce the number of allegations from approximately 700 allegations down to
the 71 chosen for review. GAP further asserts that this reduction in number was
necessary in order to accomplish the allegation review in the time allowed by
NRC management.
Specifically, GAP criticizes the following aspects of the manner in which
the number of allegations was reduced: (1) the SSAT deducted 120 of the
allegations as duplicates, but never referred to the allegations or the allegation
numbers claimed to be duplicative, so that there is no way to review its
assessments; (2) after subtracting wrongdoing allegations, the SSAT deducted
140 allegations which it refers to as nonsafety-related, but does not define what
is safety-related or identify the allegations in this category; (3) the SSAT reduced
200 allegations down to 71 by saying that they are "representative" of the original
200 but its reasoning lacks the specificity required to evaluate the basis upon
which any aIlegation is eliminated from review; (4) GAP identified at least 333
distinct safety-related allegations for the SSAT to investigate, but the SSAT
chose to actually investigate only 61 without providing enough information
from which GAP could evaluate the SSAT's review process; and (5) the SSAT
eliminated 639 of 700 allegations before even interviewing one alleger, despite
the fact that GAP advised the SSAT that it should not rely solely on GAP's
investigative files to determine if an allegation had merit.
At the beginning of the STP allegation review. the SSAT was dealing with
approximately 700 listed allegations. This number subsequently was reduced
to 71 allegations to be reviewed by the SSAT at the STP site. This reduction,
which is described in NUREG-1306, came about not through some "bureaucratic
sleight-of-hand," but because of the nature of the allegations themselves and the
manner in which they were presented.
Prior to its inspection, the SSAT developed inspection plans which, in turn,
required that the allegations be categorized by technical discipline and common
characteristics. The development of detailed inspection plans was an essential

3 Contrary to GAP's suggestion that Part 50, Appendix B, Criterion I in lome way might apply to review efforts
undertaken by the Sllff, the provisions of Appendix B are mjIliranents impooed on Ipplicants and licensees and
not on SlIff activities. Also, GAP's nooon that affidavits from the staff members of the SSAT are called for
is unfounded. I have no reason to doubt that the SSAT members were in agreement on the findings contained
in NUREG-1306, the report on the STP investigation. If any member was not in agreement with the findings,
he could have filed a Differing Professional Opinion (Oro) in accordance with NRC Manual Chapter 4125. No
DPOs were 1iIed.
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part of the SSAT program. These plans included all the steps necessary to
thoroughly inspect the installed condition at STP and establish a bounding
condition for the generalized concerns conveyed by the allegations.
Although the SSAT initially looked at approximately 700 numbered allegations, when these allegations were fed into a computer the Staff was able to identify approximately 120 duplicate allegations. When subtracted from the initial
700, there remained approximately 580 allegations. This number corresponds
to the number of allegations on a computer listing of allegations by identifying
number that GAP provided to the SSAT. The exact cause of the duplication is
unclear, but what is important is that the actual number of allegations at the
time of the SSAT review was approximately 580, and that the SSAT and GAP
records were in agreement on this number.
Of the 580 allegations, the SSAT classified 140 allegations as being nonsafety-related. "Non safety-related" means that the specific concern addressed
in the allegation would have no effect on the function of a safety-related
system/component Examples of this type of allegation would be allegations that
address the cost of constructing a specific system/component, or those dealing
with industrial safety, personnel practices, or management activities. If there
was any doubt about a classification, the allegation was included in the safetyrelated list to be inspected. The nonsafety allegations were eliminated, thereby
reducing the total number of allegations from 580 to 440.
An additional 240 allegations were classified as addressing issues of wrongdoing," and were referred to the NRC Office of Investigations (01) for review
and evaluation. GAP does not take issue with this number, which further reduces the total number of allegations to approximately 200.
At the outset, the SSAT noted a distinct lack of specificity in the allegations.
Of the 580 total allegations, only 16 included a reference to a specific component
or location within a system. Consequently, the SSAT had to conduct its
inspection and evaluation based on the very general nature of the allegations.
The SSAT carefully reviewed the 200 safety-related allegations and selected the
10 allegations it considered to have the greatest potential for safety significance.
These became primary allegations. The SSAT then reviewed the remaining 190
safety-related allegations and determined that there was similarity regarding
the very general technical concerns described in the allegations. With this
in mind. the SSAT selected an additional 61 allegations from the remaining
190 allegations which, when reviewed in accordance with the generic plans
developed by the SSAT, would cover all the general concerns raised in the
remaining 190 safety-related allegations. In this way, the SSAT was able to

"The SSAT classified IS wrongdoing aU aUegations that addressed, in some manner. dehbcnte violations of
NRC requirements, falsification of records, harassment and intimidation of workers or QC inspectors. or financial
misrepresentation.
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cover all the general concerns raised in some 200 safety-related allegations with
a generic-type review of 71 selected allegations. The above determinations were
made prior to interviewing any allegers. This approach was necessary because,
despite repeated requests by the SSAT for interviews, GAP did not make any
allegers available for telephone interviews until less than a weck prior to the
scheduled SSAT inspection. Therefore, the SSAT had to proceed with planning
and scheduling the inspection based on available information, and the SSAT
had to make provisions for modifying inspection plans should additional, more
specific information be provided by any allegers. However, the interviews with
allegers subsequent to the SSAT classification of allegations and development of
inspection plans did not produce any significant additional specifics regarding
safety concerns. Consequently, the established inspection plans required only
minor adjustments following interviews with allegers.
In sum, it was the categorization of the allegations that resulted in the
reduction of the total number of allegations to be reviewed, not time pressure
or schedule constraints.

D.

The Petition Asserts That Allegations of Wrongdoing Have Not Been
Investigated

GAP asserts that no investigations of wrongdoing allegations have bcen
commenced and that no other actions have been taken to determine if the
wrongdoing issues could have an impact on the safety of the S1P. GAP further
asserts that the SSAT would not allow allegers to discuss wrongdoing allegations
and therefore could not have assessed the safety Significance of the wrongdoing
allegations. Finally, GAP asserts that the OI's allegation that it (01) had
difficulty in attempting to gain aecess to the allegers and their information is
"disingenuous, inaccurate, and irrelevant."
In February 1988, OJ met with representatives of GAP and selected nine allegations of wrongdoing that came the closest to meeting threshold requirements
for further investigation under NRC Manual, Chapter NRC-OS!7, Management
of Allegations. Five allegers made the nine allegations selected. To date, GAP
has identified to 01 only one alleger, and GAP has made no arrangements for
OJ to interview this alleger or any of the other allegers. No investigation or
further assessment of the safety significance of the wrongdoing allegations, beyond that discussed below, regardless of scope, can be made unless the allegers
are identified, arrangements for interviews are made, and allegers' information
is evaluated.
The GAP assertion that the SSAT would not "allow" allegers to discuss
wrongdoing issues is, at best, a misrepresentation of the facts. Prior to
conducting telephone interviews, the Office of Nuclear Reactor Regulation
(NRR), 01, and GAP made an agreement not to discuss wrongdoing issues
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during interviews with allegers in order to preclude any possible compromise of
wrongdoing investigations that OI may conduct. This agreement was referenced
in each of the interviews and is a part of the transcripts. GAP was a party
to each alleger interview and raised no objection to the arrangement regarding
wrongdoing issues in any of the interviews.
The SSAT reviewed all wrongdoing allegations in order to identify any safetysignificant aspects that might be associated with them. The safety-significant
aspects were included within the allegations assessed for licensing impact. The
wrongdoing allegations were concerned with irregularities in costs associated
with Heating, Ventilation, and Air Conditioning (HVAC), with inadequacies
in N-S Code Data Package preparation and with personal employee matters.
None of these allegations included any specific reference to hardware and
documentation deficiencies, but the SSAT reviewed the associated hardware and
documentation for deficiencies nonetheless. The wrongdoing allegations lacked
any specificity with regard to identifying components, systems, or location
about which the allegation was concerned. As indicated in NUREG-1306, at
the conclusion of OI's investigation of wrongdoing issues, the NRC technical
staff will review the safety significance of any technical concerns that may be
disclosed as a result of this investigation.
II.

ANALYSIS OF THE RESULTS OF THE NRC'S
INSPECTION EFFORT

GAP provides an "analysis" of the results of the NRC's inspection effort
for the purpose of showing that the inspection effort was inadequate. In this
connection, GAP makes two arguments: (1) the SSAT effort was inadequate
to determine the safety significance of the allegations, and (2) the SSAT relied
on documents that are unreliable.
A.

The SSAT ElTort Was Inadequate to Determine the Safety
Significance of the Allegations

In making this argument, GAP again asserts that the SSAT effort was
inadequate because of time constraints. In this connection, GAP asserts that
the majority of the time spent by the Staff was spent in processing information,
and that, as compared to other inspection efforts, the inspection effort expended
was not significant. To emphasize this point, GAP draws a comparison between
the SSAT effort at the STP and NRC undertakings at Zimmer, Comanche
Peak, and Diablo Canyon. GAP further asserts that the SSAT focused on
technical and hardware issues that had becn used as examples of programmatic
deficiencies, whereas the allegers (according to GAP) were concerned more with
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the programmatic implications than the discrete hardware issues. As an example,
GAP refers to a report that indicates that as many as 20% of certain valves were
installed backwards, and states that the SSAT did not even look at the report.
GAP also asserts that the SSAT inspection of the Reactor Makeup Water (RM)
and Essential Cooling Water (ECW) systems was inadequate to determine if
there was a programmatic breakdown with as-built drawings because the NRC
only looked at a minute section of the startup system and because the section
of pipe looked at had already been inspected. Finally, GAP asserts that the
SSAT efforts were consistent with their charter of only performing a preliminary
overview, not a comprehensive investigation.
As indicated above, the SSAT expended an extensive amount of time in
reviewing the allegations prior to visiting the STP site. Contrary to GAP's
assertion, once on site, the SSAT concentrated on the physical inspection of
systems and components, and on collecting data for subsequent review and
evaluation off site, not on processing information. The total onsite inspection
was the equivalent of 8 working days. As previously discussed, the SSAT found
no evidence of a programmatic breakdown in quality assurance at STP. Had
such a breakdown existed at the STP, with attendant widespread deficiencies,
an inspection of the magnitude of the SSAT inspection would have uncovered
enough significant findings to warrant extensive additional inspections. The
examples of Zimmer and Comanche Peak given by GAP are illustrative of this
concept. In both cases, the inspections started out relatively small but expanded
as negative findings were uncovered. At the STP, there were no substantive
negative findings, despite a more concentrated initial inspection effort.
The Staff rejects the GAP assertion that the SSAT was in error when
it focused on specific technical and hardware deficiencies that allegers had
used as examples instead of the programmatic issues. If a programmatic
breakdown in quality had existed at the STP, it would have manifested itself
in hardware or documentation deficiencies. Conversely, programmatic concerns
are uncovered as a consequence of investigating the cause of hardware and
documentation deficiencies. These two items, hardware and documentation
issues, and programmatic concerns (if they exist), are ·inextricably related, and
the SSAT was correct to focus on specific issues in order to determine the
existence of any programmatic concerns.~
With respect to the GAP assertion that allegers provided information on
discrete issues only as a means of bringing attention to programmatic concerns,
it is emphasized that the Staff looked for programmatic concerns based on the
information provided. For example, the status report provided by GAP which
shows 20% of certain valves installed backwards is a case in point. The report
~ As indicated previously. GAP', .Ilegers, almost categorically, were unable to provide speci1ics of hardware and
docurnenLltion issues.
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is a listing of construction deficiencies developed by Houston Lighting & Power
Co. (HL&P) at a point in time prior to the SSAT inspection.6 The listing did
not identify questionable valves as to system, location, or valve number. It
only identified the percentage of valves of a certain class with deficiencies. The
SSAT, during its inspection of severnl safety-related systems, did not locate
any safety-related valves installed backwards, including instrumentation valves?
Based on this, it may be concluded that the valve deficiencies covered in the
report GAP provided were corrected. However, because the incorrectly installed
valves were identified and subsequently corrected, it must also be concluded that
the quality assumnce program at the S1P was and is working, and that there has
not been a programmatic breakdown as GAP asserts.
The Staff also rejccts the GAP assertion that the SSAT inspection of the RM
and ECW systems included only a minute portion of the systems and therefore was inadequate to show the programmatic concerns of allegers regarding
development and maintenance of as-built dmwings. As stated previously, a programmatic issue, in the context of GAP's assertion, is something that affccts all
systems and components. Had there been a programmatic concern with as-built
dmwings, it is reasonable to conclude that the RM and ECW systems would
have had some problems with their as-built documentation. The SSAT reviewed
10-15% of as-built drawings for the RM and ECW systems without finding any
deficiencies. The RM and ECW systems are among the largest safety systems in
the plant. Considering the size of these systems, the sample size represented by
10-15% was adequate to draw a conclusion that no programmatic concern exists
and is not a minute section of the systems. GAP further asserts that the SSAT
inspection of as-built documentation for the RM and ECW systems was not
adequate because these systems had been inspected by HL&P and any deficiencies corrected. At the time of the SSAT inspection, the as-built documentation
for all systems for S1P Unit 1 had been completed and inspected, not just the
RM and ECW systems. The purpose of the SSAT inspection, in part, was to
reinspect the as-built documentation for systems that had already been inspected
by HL&P. The assertion that deficiencies with as-built documentation for these
systems had been corrected is further evidence that the quality assumnce program at the S1P is working. The GAP assertion that the SSAT inspection was
not adequate to uncover programmatic concerns with as-built dmwings at the
S1P cannot be supported.

6With regan! to GAP's assertion thlt the SSAT "did not even loolc at" the report. contrary to GAP's view, it is
noted that the report was not avail.ble It the time of the SSAT inspection.
7Instnunentation valves in and of themselves do not constitute I system - they arc components of III safety
systemS.
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Finally, GAP asserts that the SSAT did not reach an adequate conclusion
regarding an alleger's concern that EBASC()8 terminated the responsibility of
the N5 group for determining the accuracy of as-built drawings. The SSAT
investigated this issue and determined that the responsibility for accuracy of
as-built drawings was not terminated, but was transferred to another group. The
SSAT determined that as-built drawings in fact reflected the installed condition
at STP.
B.

The SSAT Relied on Documents That Are Unreliable

GAP asserts that the SSAT relied on certain documents that were unreliable
in reaching its decision that the STP was safe to operate. These documents,
according to GAP, are the work of SAFETEAM investigations, Quality Assurance inspections, and other investigations and documentation prepared by the
site owner. GAP claims that such reliance by the Staff is misplaced in that
workers who brought allegations to GAP in the first place did so as a result
of their dissatisfaction with the results of these internal and external inspection
efforts.
As stated in NUREG-1306, the SSAT utilized the results of previous inspections and evaluations that have been documented in safety evaluations as aids
in reaching its overall conclusions relative to the adequacy of STP. The previous inspections included those conducted by SAFETEAM, NRC Region IV,
and other special-purpose teams. In all cases, the SSAT used these inspection
results to augment its own findings, and not as the primary rationale behind
its conclusions. The SSAT conducted an audit of the inspection reports to determine if the report results were consistent with the SSAT's own findings. If
they were consistent, the inspection reports were used as a means of expanding
the scope of the SSAT inspection. On the other hand. if the results of these
other reports disagreed with basic SSAT findings, the inspection results were
discarded and conclusions were based on the SSAT inspection only. An example of this is the SAFETEAM investigation of concerns raised by John Corder.
The SSAT evaluated the concerns raised by Mr. Corder relative to switchgear
during his plant tour with the SSAT and concluded that all of his concerns
were nonsafety-related. An audit of the SAFETEAM investigation of concerns
raised by Mr. Corder prior to the SSAT inspection showed that, with only minor
exceptions, these concerns were also nonsafety-related. Thus, the SAFETEAM
report substantiated the SSAT findings.
To exemplify what it claims is the inadequacy of the SSAT inspections, GAP
cites the case of Ronald Goldstein. GAP asserts that the SSAT did not address

8 EBASCO is the contnctor responsible for physical construction of STP.
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the issues of falsification of records and harassment raised by Mr. Goldstein, but
relied only on previous inadequate inspections by Region IV and SAFETEAM.
Furthermore, GAP claims that the NRC did not permit Mr. Goldstein to expand
his allegations "beyond the issue they instructed him to address," and did not
seek access to any of the documents available in his Department of Labor (DOL)
litigation file.
Contrary to GAP's assertion, the SSAT reviewed Mr. Goldstein's file at the
GAP offices in Washington, D.C. This file consisted of transcripts of portions
of Mr. Goldstein's § 210 complaint filed with the DOL. The SSAT was unable
to identify any safety concerns relative to the STP in these files, and the SSAT
identified no safety concerns during the telephone interview with Mr. Goldstein.
Consequently, the SSAT did not have anything to inspect, and there was no
need to seek confirmation of the SSAT finding from another inspection report.
Moreover, a review of the transcript (by authorized SSAT members) of the
telephone interview with Mr. Goldstein has shown that he was not restricted
from stating his technical concerns in any way, as asserted by GAP.9
GAP also claims that neither the SSAT nor 01 has probed the issue of
harassment of certain paint coatings quality inspectors nor has the SSAT probed
the specific allegations raised by these individuals. In addition, GAP alludes to
the cases of three other employees who were allegedly terminated for refusing
to "play ball" with a management that was sacrificing quality to satisfy personal
financial gain. GAP asserts that one of these employees was terminated on the
basis of a recommendation of the supervisor whom he had complained about,
and that an internal EBASCO investigation confirmed that this supervisor was
misusing funds. However, according to GAP, neither the EBASCO investigation
nor the SAFETEAM investigation adequately investigated the quality aspects 'of
the allegations. It is unclear whether the above issues cited by GAP were raised
as allegations. If they were, they would have been classified as wrongdoing
allegations and referred to 01 for investigation. Before being referred to 01,
however, all wrongdoing allegations were reviewed by the SSAT for any safety
concerns. Any safety concerns identified by the SSAT during its review of
wrongdoing allegations were included in the SSAT inspection. The Staff,
however, will investigate fully any safety concerns not previously identified and
which are disclosed as a result of 01 investigations.
Finally, GAP asserts that the SSAT ignored the "broad based concerns of quality and mismanagement" in conducting its inspection at the STP and did nothing
about the allegations of intentional violations of procedures. The SSAT classified mismanagement in two categories, i.e., mismanagement involving wrongdoing and mismanagement affecting quality assurance. With respect to quality
9 As discussed above. by agreement among GAP, 01, and NRR, wrongdoing issues were not discussed in order
not to compromise any or investigations that might be in progress.
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assurance, the SSAT concluded that persistent mismanagement would have manifested itself in a programmatic breakdown in quality assurance and, had it existed, would have been revealed as a root cause of the programmatic breakdown.
The SSAT did not find any programmatic breakdown in quality assurance and,
based on this, the Staff concluded that there was no mismanagement affecting
quality at STP. The Staff also did not find any instances of intentional violations
of procedures. Allegations of mismanagement that addressed potential wrongdoing issues (excessive costs, double billing, improper use of manpower, etc.)
were referred to OI for investigation.
As discussed earlier, the SSAT did not find any significant uncorrected safety
deficiencies and did not identify any repetitive safety deficiencies. The NRC is
satisfied that all concerns of quality assurance at the STP have been addressed,
that no evidence of any quality assurance breakdown was found as a result of
the SSAT inspection, and that the plant is constructed such that it can operate
safely for its design life.

Conclusion
As discussed above, the Petitioner has provided no new information in its
appeal of 00-88-3 that would warrant modifying the denial of its initial petition.
Therefore, the Petitioner's request is denied.
As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed
with the Secretary for the Commission's review.

FOR THE NUCLEAR
REGULATORY COMMISSION
James H. Sniezek, Acting Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 15th day of November 1988.
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In the Matter of

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, et al.
(Perry Nuclear Power Plant,
Units 1 and 2)

November 29, 1988

In a Final Decision, the Director of the Office of Nuclear Reactor Regulation
denies in part a petition requesting that the Licensees correct certain alleged
deficiencies in the emergency planning program for the Perry facility including various proposed corrections to the Perry public information brochure on
emergency planning.
EMERGENCY PLANNING SCHOOLS

THE LOCATION OF RECEIVING

In response to a FEMA concern that receiving schools might have been
located too close to the border of the to-mile emergency planning zone,
the Licensees committed to revising county emergency plans to ensure that
monitoring and decontamination services would be performed on schoolchildren
in the event of a radiological emergency.
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FINAL DffiECTOR'S DECISION UNDER
10 C.F.R. § 2.206
I.

INTRODUCTION

On September 16, 1988, I issued a Partial Director's Decision (OD-88-15, 28
NRC 401) based on a pctition, filed pursuant to 10 C.F.R. § 2.206, by Ms. Connie
Kline, Ms. Theresa Burling, Mr. Russ Bimbcr, and Mr. Ron O'Connell, on
behalf of Concerned Citizens of Geauga County, Concerned Citizens of Lake
County, and Concerned Citizens of Ashtabula County (petitioners), postmarked
September 22, 1987, and supplemented October 8, 1987, April 8, 1988, and July
25, 1988. The petition and the supplements expressed concerns regarding the
emergency preparedness program for the Perry Nuclear Power Plant, primarily in
the area of public information, and requested that the U.S. Nuclear. Regulatory
Commission (NRC) require the Cleveland Electric Illuminating Company, et
01. (Licensees) to correct certain alleged deficiencies in that program.!
My Partial Director's Decision (DD-88-15) dealt with unresolved contentions
raised by the Petitioners prior to their third supplement on July 25, 1988. This
Final Director's Decision addresses their third supplement in which the Petitioners adopt, as contentions, recommendations made to the NRC by the Federal
Emergency Management Agency (FEMA) and the Environmental Protection
Agency (EPA) in letters and memoranda of February 26 and April 19, 1988.2
FEMA's February 26 and April 19, 1988 memoranda responded to an NRC
request for FEMA's recommendations pertaining to the Petitioners' original
contentions. For ten of these contentions, FEMA's recommendations were
in the form of suggestions, rathcr than directives, rcgarding possible changes
to the Perry emergency public information brochure. For these contentions,
FEMA did not require the Licensees to immediately revise the 1988 brochure,
but rather Licensees wcre advised that they should consider making certain
rcvisions in their next brochure.' fur five other contentions, FEMA affirmatively
recommended that certain actions be undertaken by the Licensees, to include
sevcral changes in the next brochure and in the emergency preparedness program
I A dct.tiled chronology oC the submittals and responses associated with this 2206 petition may be Cound in my
Partial Director's Decision (00·88·15) dated September 16, 1988.
2The original petition addressed the 1986 Emergency Preparedness Information Handbook (h=inafter reCerred to
as the 1986 brochure) Cor the Perry Nuclear Power Plant. Shortly aCter the petition was filed, the Licensees revised
this handboolc and published and disuibuted a new brochure which was in the form oC a calendar (hereinaCter
referred to as the 1988 brochure). The FEMA memorandum oCFebruuy 26,1988, evaluated both the 1986 and the
1988 brochures. The EPA portion oC the February 26, 1988 memorandum dealt with the Petitioners' contentions
regarding "diotion and its health effects which FEMA hod referred to EPA.
lIn my opinion, the discretionary nature oC FEMA's recommendations concerning these ten contentions was
appropriate since these contentions involved, Cor the most part, matters oC personal preference and w= not oC
significant regulatory concern.
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for the facility. EPA's recommendations, which were included as an attachment
to FEMA's February 26, 1988 memorandum, suggested that changes be made
in the Licensees' next brochure.
On August 31, 1988, the Licensees answered the Petitioners' third supplemental petition by denying the Petitioners' right to incorporate by reference the
FEMA and EPA regulatory correspondence. Nevertheless, the Licensees agreed
to comply with FEMA's recommendation to consider, in the next edition of the
Perry brochure, the suggested revisions for the contentions designated by FEMA
as being items that should be considered.
A discussion of the remaining contentions, FEMA's recommendations, and
my decision follows.

II.

DISCUSSION

A.

Contentions Based on FEMA's Recommendations Concerning the
Emergency Preparedness Brochure

1.

Whether the Brochure Should Be Made Belter A l'ailable to Blind
Persons

The Petitioners requested that the emergency preparedness public information
brochure be available in braille. In response, FEMA commended the Licensees
for encouraging the reading of emergency material to blind persons, but also
suggested that the Licensees may want to consider, at the next annual update of
the handbook, other means of providing information to the visually handicapped,
such as large print, braille materials, audio cassette tapes, and other audio media.
The Licensees have responded to this FEMA recommendation by pledging
to hire an additional Public Information Officer who will develop additional
methods of increasing the awareness of emergency information among those
with disabilities. On the basis of the Licensees' commitment, I conclude that
this concern is resolved and that no action by the NRC is warranted.

2.

Whether the Nuclear Facility Should Be Referred to in the Brochure as
the Perry Power Plant

The Petitioners claimed that the brochure is misleading because the introductory letter to the handbook merely referred to the "Perry Power Plant" with no
mention of the word "nuclear." FEMA agreed with Petitioners that the facility
could more appropriately be referred to as the "Perry Nuclear Power Plant"
However, FEMA also stated that the Perry public information brochure already
makes numerous references to establish that this facility is a nuclear power plant
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and that this small improvement would not justify revising and redistributing a
new brochure.
The Licensees have responded to FEMA's comments by pledging that
preparation of the 1989 brochure will consider FEMA's recommendation that
the Licensees ensure that Perry is recognized to be a nuclear power plant On
the basis of the Licensees' representation, I find that this issue is resolved.

3.

Whether the Addresses and Phone Numbers of Emergency Agencies
Should Be Added to the Introductory Leiter of the Brochure

The Petitioners also contended that the introductory letter of the brochure
should include the addresses and phone numbers of emergency management
agencies. FEMA responded that this information does appear in various sections
of the brochure, but recommended that in future editions it be included in the
introductory letter.
The Licensees have stated that they will consider FEMA's recommendation.
However, the Licensees note that all relevant information about the various
emergency management agencies is already consolidated in one place in the 1988
brochure on the back cover, a location they believe to be even more prominent
than the introductory letter. Based on the Licensees' representation that they
will consider the FEMA recommendation and the fact that this information is
already prominently displayed on the back cover of the calendar, I find that this
issue is resolved.

4.

Whether the Operating Hours of Radio and TV Stations Should Be
Graphically Highlighted in the Brochures

The Petitioners claimed that certain words and footnotes in the text of the
brochure listing radio and TV stations should be graphically highlighted by larger
lettering or underlining to emphasize those stations that have 24-hour operation.
FEMA responded that the calendar was sufficiently informative in this area, as
written, but noted that this was a matter the Licensees could consider for their
next annual brochure.
The Licensees have responded that they will give further consideration to
this recommendation in the preparation of their 1989 brochure. This issue is
accordingly resolved.
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S.

Whether There Is a Need for Battery-Powered Radios During
Radiological Emergencies

The Petitioners further contended that the brochures should better emphasize
the need for battery-powered radios during radiological emergencies. While
recognizing that there is no federal requirement for the use of such radios during
radiological emergencies, FEMA noted that emphasis in the brochures on the
potential usefulness of a well-maintained battery-powered radio (in the event of
a power failure during an emergency) is something that the authors of future
public information publications could consider.
In accordance with FEMA's recommendation, the Licensees have stated that
the preparation of the 1989 brochure will include consideration of Petitioners'
request regarding battery-powered radios. Accordingly, this issue is resolved.

6.

Whether the Brochures Should Be More Descriptive Concerning the
Lel'el of Radioactive Material Developed in the Production of Electricity
and Its Possible Health Effects on People

The Petitioners objected to a statement in the brochure that members of
the public have not been injured by nuclear,power, and they requested that a
statement be substituted indicating that nuclear power is potentially extremely
dangerous. FEMA has recommended that the Petitioners' suggestion can be
considered by the Licensees during the next annual revision of the brochure.
The Licensees have agreed, and this issue is accordingly resolved.

7.

Whether the Brochure Should Be Corrected and Improl'ed Concerning
Its Adl'ice on Emcuation

The Petitioners also complained about inadequate evacuation advice in the
brochures. With regard to this advice, FEMA had two recommendations. First,
it recommended that instructions be more consistent, since on page 6 of the 1988
brochure residents are instructed to leave when advised and proceed to a care
center, whereas on page 7 residents are told that they can go to a place of their
choice, e.g., a friend or relative or a care center. Second, FEMA recommended
that the next annual update of the brochure include a statement that hospitals
and nursing homes can be contacted to learn where patients can be picked up
in the event they are evacuated from these facilities.
Because these are FEMA recommendations, rather than just suggestions, that
are needed to adequately instruct the public about appropriate actions in the
event of an evacuation, the Licensees will be advised to make these corrections
in the next annual update of the brochure.
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8.

Whether the Brochure Should Include Better Instructions on the Care
of Farm Livestock During a Radiological Emergency

The Petitioners also claimed that the section of the 1986 brochure on the care
of livestock in an emergency was deficient. In its review of the 1988 brochure,
FEMA noted numerous changes from the 1986 brochure that it believed should
have eliminated most of the Petitioners' contentions regarding the livestock
section. Although FEMA did not specify any remaining issues, it noted that
the exact wording of this section can be addressed by the utility and appropriate
state and local governments during the next annual revision.
Pursuant to FEMA's comments, the Licensees have stated that consideration
will be given to FEMA's views in the preparation of the 1989 brochure. This
issue is thus resolved.

9.

Whether the Fold-Out Map in the Brochure Is Too Cumbersome

Petitioners claimed that the fold-out map attached to the brochure is too
cumbersome. FEMA disagreed, and concluded that the size of the map is a
matter of personal preference. However, FEMA suggested that this issue could
be examined by the authors of the brochure for their next annual revision.
Based on FEMA's recognition that the size of the map is a matter of
personal preference, this contention is not a regulatory concern. Nevertheless,
the Licensees have agreed to consider this issue in their preparation of the 1989
brochure. This contention is therefore resolved.

10.

Whether the Brochure Should Better Describe the Amount of
Radioacti~'e Material De~'eloped in the Production of Electricity and
the Possible Health Effects on People Near the Perry Facility in the
Event of an Accident

The Petitioners requested that several sentences be deleted from the 1986
brochure which stated that nuclear plants have been making electricity for over
25 years with no member of the public having been injured. Although FEMA
did not agree that this text should be deleted, it noted that the Licensees can
consider, during the next annual revision of their brochure, whether portions
of the brochure "should better describe the level of radioactive material in the
environment which is developed during the production of electricity and the
possible health effects on people near the Perry facility if there is an accident
at the facility."
The Licensees have responded that consideration will be given to FEMA's
views in their preparation of the 1989·brochure. On the basis of the Licensees'
representation, this contention is resolved.
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11.

Whether the Brochure Contains Words or Statements That Tend to
Minimize the Danger of Nuclear Power

The Petitioners recommended that the use of the word "unlikely" in a section
of the 1986 brochure (in reference to the likelihood of an accident at the Perry
facility) should be eliminated on the basis that it tends to minimize the need for
emergency preparedness. This word was subsequently removed by the Licensees
from the 1988 brochure. In response to the Petitioners' contention, FEMA
acknowledged that the 1988 brochure no longer used this word, but also advised
that "the rewrite of this section should address the concern of the 2.206 petition."
Based on the Licensees' deletion of the word "unlikely" and the fact that
FEMA has put the Licensees on notice that consideration be given to the use of
this type of language (i.e., words that tend to minimize the need for emergency
preparedness) in the Licensees' next brochure, I conclude that this contention
has been adequately resolved.
B.

Contentions Based on Other Emergency Preparedness
Recommendations Made by FEMA

1.

Whether Emergency Planning for the Perry Nuclear Power Plant
Should Be Re~'ised to Ensure That Receiving Schools Are Not Located
Close to the 10-Mile Emergency Planning Zone (EPZ)

The Petitioners contended that it is unsafe to allow receiving schools to be
located close to the border of the 10-mile EPZ. FEMA's February 26, 1988
response expressed concern with the proximity of receiving schools to the EPZ
boundary, and its April 19, 1988 response recommended that the State of Ohio,
local jurisdictions, and the Licensees should reexamine, within 4 months, this
question with a goal of either arriving at a schedule for implementing plan
changes or adopting a position on the issue. Subsequent discussions between
officials from FEMA, the Licensees, and the NRC established that FEMA's
underlying concern regarding this issue was that schoolchildren might not be
properly monitored and decontaminated under the existing receiving school
arrangement.
To remedy the possible neglect of schoolchildren, the Licensees have committed to revising county plans to ensure that monitoring and decontaminating
services will be performed in the event of a radiological emergency. In addition,
emergency procedures will be revised to ensure that parents will be promptly
advised at the time of an emergency of the whereabouts of their children.
FEMA officials have advised the NRC Staff that these actions by the
Licensees have resolved FEMA's concerns regarding this contention. No further
action by the NRC is thus warranted.
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2.

Whether Lake and Ashtabula Counties Should Be Required to Install
Emergency Information Signs

FEMA also recommended that emergency information signs should be installed in Lake and Ashtabula Counties within 4 months or a schedule should be
provided for their installation. In response to FEMA's concerns, in the spring
of 1988 the Licensees posted public information signs in parks, campgrounds,
beaches, and marinas in these counties. FEMA subsequently confirmed these
postings through spot checks, and it has advised the NRC Staff that its concerns
are now satisfied.

3.

Whether Transients in the Vicinity of the Perry Facility Are Being
Furnished Adequate Emergency Preparedness Information

The Petitioners contend that transients in the vicinity of the Perry facility
would not have adequate information because decals that were to be posted
at hotels, motels, gasoline stations, and telephone booths were not widely in
evidence during an inspection they made of the area. In response, FEMA has
stated that proprietors of these businesses are free to refuse to post these decals
or make other materials available despite a good-faith effort on the part of the
Licensees to get the decals posted. FEMA nevertheless encouraged officials
from the Perry facility and Ashtabula, Geauga, and Lake Counties to continue
efforts with these proprietors so that more of them will make this information
available.
Based on a pledge by Licensees that they and local officials will continue
their efforts in this area, I conclude that this contention is resolved.

4.

Whether Telephone Directories in the Vicinity of the Perry Facility
Contain Adequate Emergency Preparedness Information

The Petitioners have reported that emergency preparedness information was
inadvertently omitted from one of the telephone directories in the Perry area.
FEMA has responded that this problem has been remedied by a special mailing
that furnished this missing information to directory holders in the spring of
1988. In addition, FEMA recommended that efforts be made to ensure that this
problem does not happen in the future.
The Licensees have responded to FEMA's concerns by stating that their
internal procedures have been formalized to ensure coordination with the various
telephone companies so that emergency information for the Perry facility is not
omitted. They also specifically report that the 1988-89 Ohio Bell directory
for the Painesville area has been distributed and that it includes all pages of
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emergency information. Based upon these representations, I find that this issue
is resolved and no action is warranted by this office.
C.

Contentions Based upon EPA Recommendations Concerning the
Emergency Preparedness Brochures

The Petitioners further contended that the Perry emergency preparedness
brochures encourage the public to become complacent about nuclear power
by failing to properly distinguish between ionizing and nonionizing radiation.
They claimed, in this regard, that the 1986 brochure inappropriately compares
the radiation that can be emitted during an accident at a nuclear power plant,
which would be a form of ionizing radiation, with nondangerous, nonionizing
radiation such as heat, light, and radio waves. They also contended that the
brochure falsely asserts that radiation doses less than 25 rem are harmless.
Because of EPA's expertise in the area of radiation and its health effects,
these contentions were referred by FEMA to EPA for reply. EPA subsequently
recommended certain revisions to the brochure (see Attachment to FEMA's
February 26, 1988 Memorandum), but concluded that no immediate revisions
were necessary since the present brochure would not have compromised implementation of emergency plans.
The EPA's recommendations have been fully addressed in my September 16,
1988 Partial Director's Decision (OD-88-15). (See Decision, 28 NRC at 407-08
& n.6.) Based upon my findings and directives in that decision, the Petitioners'
radiation contentions have been resolved.

m.

CONCLUSION

The Petitioners seek certain specified improvements in the emergency preparedness program for the Perry Nuclear Power Plant fur the above-discussed
reasons, I find no substantial basis for requiring most of these actions. However,
the Licensees will be advised that for their next public information publication
they should make the clarifications discussed in item A.7, above. To the extent
this relief grants some of the Petitioners' requests, the petition is granted.
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As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed
with the Secretary of the Commission for the Commission's review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 29th day of November 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Kenneth M. Carr
Kenneth C. Rogers
James R. Curtiss

Docket No. 50-322-0L-5
(EP Exercise)

In the Matter of

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

December 1, 1988

The Commission determines that the circumstances surrounding litigation of
emergency planning exercises in this case warrant its intervention to accelerate
the proceeding on the 1988 exercise. Accordingly, the Commission establishes
an expedited schedule for the conduct of the proceeding on the 1988 emergency
planning exercise for Shoreham.

NRC:

SUPERVISORY AUTHORITY

The Commission's inherent supervisory authority over the conduct of NRC
adjudications gives it the authority to intervene in a proceeding at any time.
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI77-8, 5 NRC 503, 516-17 (1977); Cleveland Electric Illuminating Co. (perry
Nuclear Power Plant, Units 1 and 2), CLI-86-7, 23 NRC 233 (1986).
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EMERGENCY PLANNING:
PRESUMPTION)

FEMA FINDING (REBUTTABLE

Under NRC regulations, FEMA's findings on the adequacy and implementation capability of emergency plans are entitled to presumptive validity. 10
C.F.R. § 50.47(a)(2).
EMERGENCY PLANNING:
PROCEDURES)

EXERCISE HEARINGS (EXPEDITED

Where it has become apparent that the interplay of the Commission's exercise
scheduling requirement and the need to offer an opportunity to contest the results
of an exercise will bring about an endless loop of litigation, despite efforts to
expedite the proceeding within the context of the Commission's usual Rule of
Practice in Subpart G of 10 C.F.R. Part 2, the Commission finds it necessary to
take more specific measures to accelerate the litigation.
EMERGENCY PLANNING:
PROCEDURES)

EXERCISE HEARINGS (EXPEDITED

In recognition of its obligation under the Administrative Procedure Act
to decide cases within a reasonable time, and consistent with the suggestion
in Union of Concerned Scientists v. NRC, 735 F.2d 1437 (D.C. Cir. 1984)
that expedited procedures would be appropriate for exercise hearings, the
Commission in taking steps to accelerate the litigation surrounding the 1988
emergency planning exercise, directs an approach that preserves the parties'
rights under the Atomic Energy Act and the Administrative Procedure Act but
which bypasses aspects of the Commission's usual procedures in 10 C.F.R. Part
2, Subpart G, which can contribute significant delay to a proceeding.

ORDER
This Order addresses the future course of the proceeding on the 1988 emergency planning exercise for the Shoreham Nuclear Power Station. 1 Although the
Commission has under review the OL-3 Board's dismissal of the Intervenors
from the Shoreham proceeding in LBP-88-24, 28 NRC 311 (1988), the Commission believes that it is prudent to establish procedures and go forward with
1 Although this Order is issued under the 01.-5 Docket and ditected to that Presiding Board. we have not yet
canpleted our action on petitions for n:view of ArAB 901. 28 NRC 302 (1988). This Order does not prejudice
our n:view of that decision which we expect to ccrnplete expeditiously.
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any necessary proceedings on the 1988 exercise, at least pending the Commission's decision on its review of LBP-88-24. fur the reasons set forth below,
the Commission has determined that the circumstances surrounding litigation of
emergency planning exercises in this case warrant Commission intervention to
establish expedited procedures for the conduct of the proceeding. This action is
taken under the Commission's inherent supervisory authority over the conduct
of adjudicatory proceedings. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CLI-77-8, 5 NRC 503, 516-17 (1977); Cleveland Electric Illuminating Co. (perry Nuclear Power Plant, Units 1 and 2), CLI-86-7, 23
NRC 233 (1986).
On February 13, 1986, the Federal Emergency Management Agency
("FEMA'') conducted an exercise to test LILCO offsite emergency plans for
Shoreham. In response to motions filed by Suffolk County, New York State,
and the Town of Southampton ("Intervenors'') requesting Commission direction
on the parties' procedural responsibilities concerning any hearings on that exercise, the Commission on June 6, 1986, ordered "immediate initiation of the
exercise hearing to consider evidence which Intervenors might wish to offer to
show that there is a fundamental flaw in the LILCO emergency plan." CLI-8611, 23 NRC 577, 579. We also directed the Board appointed to conduct the
exercise proceeding to "expedite the hearing to the maximum extent consistent
with fairness to the parties." Id. at 582.
Notwithstanding that direction from the Commission, and the efforts by the
Licensing Board to carry it out, litigation of the 1986 Shoreham exercise through
the first level of administrative hearings consumed nearly 2 years. AIUtough
contentions were filed on August 1, 1986, rulings on contentions did not conclude
until December 11, 1986. full owing several monUts of discovery, the hearings
began on March 10, 1987, and concluded on June 18, 1987. The Licensing
Board issued a Partial Initial Decision on December 7, 1987, LBP-87-32, 26
NRC 479, concluding Utat the scope of the February 13, 1986 exercise of
the offsite emergency plan was insufficient to comply wiUt NRC's emergency
planning requirements. On February I, 1988, the Board issued its Initial
Decision, LBP-88-2, 27 NRC 85, finding that the 1986 exercise demonstrated
fundamental flaws in Ute emergency plan. Before briefing on LILCO's appeal
from that decision was even complete, Ute 2-year window for a prelicense
exercise required by 10 C.F.R. Part 50, Appendix E, § IV.F.l, had expired.
Various appeals and petitions relating to the litigation of the 1986 exercise are
still pending.
Another emergency planning exercise was scheduled and conducted on June
7-9, 1988. FEMA issued its Post-Exercise Assessment of Ute June 7-9, 1988
exercise on September 2, 1988. In ALAB-901, supra note I, the Atomic Safety
and LicenSing Appeal Board remanded litigation of issues associated with the
1988 exercise to Ute OL-5 Licensing Board for disposition as expeditiously as
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possible, consistent with fairness to all the parties. On September 22, 1988, the
OL-5 Licensing Board issued an order scheduling further proceedings on the
1988 exercise. Intervenors filed about 100 pages of contentions on October 21,
1988. Applicant and NRC Staff duly responded.
We now face the real prospect of another round of litigation on a prelicensing
exercise with the potential for consuming as much time as the earlier round,
despite efforts to expedite the proceeding within the context of the Commission's
usual Rule of Practice in Subpart G of 10 C.F.R. Part 2. It has become apparent
that if we are to avoid an endless loop of litigation brought about by the interplay
of our exercise scheduling requirement and the need to offer an opportunity
to contest the results of the exercise, more specific measures must be taken
to accelerate this litigation. Accordingly, to fulfill our obligation under the
Administrative Procedure Act to decide cases within a reasonable time, and
consistent with the suggestion in Union of Concerned Scientists v. NRC, 735
F.2d 1437 (D.C. Cir. 1984), that expedited procedures would be appropriate
for exercise hearings, we are directing an approach that preserves the parties'
rights under the Atomic Energy Act and the Administrative Procedure Act but
which bypasses aspects of our usual procedures in 10 C.F.R. Part 2, Subpart
G, which can contribute significant delay to a proceeding. The procedures set
forth below reflect our consideration of several important facts in this case:
(1) the real prospect of literally endless litigation noted above; (2) the extensive
involvement of the Intervenors as observers during the 1988 exercise which must
have given them substantial knowledge of the activities that took place2; and (3)
FEMA's detailed findings on the results of the 1988 exercise, described in the
September 2, 1988 Post-Exercise Assessment, have been available to the parties
now for about 2 months. Under our regulations these findings are entitled to
presumptive validity. 10 C.F.R. § 50.47(a)(2).
In consideration of the above, the following schedule for the proceedings on
the 1988 exercise is established:
1. The LicenSing Board shall rule expeditiously on contentions filed
in the proceeding. No requests to reconsider the Board's ruling on
contentions shall be entertained. The Board, however, retains the
authority to reconsider its ruling sua sponte.
2. There shall be no formal discovery, whether by deposition, document
production, or otherwise. However, voluntary discovery among the
parties is encouraged.

:2 S•• exchange of correspmdence concerning arrangements for represenutives of the Intervenors to monitor the
1988 exercise, •. g., Letters dated May 31, 1988, and June 3, 1988, from Michael s. Miller on behalf of the
Governments to Donald F. Irwin, Counsel for Lll..CO; Letter dated June 2, 1988, from Lawrence Coe Lanpher on
behalf of the Governments to William R. Cumming, Associate Gmenl Counsel for FEMA. The deuil in many
of the 100 or so pages of contentions also confirms Intervmors' extensive knowledge of the exercise.
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3.

Within 30 days of the date of the Board's Order on contentions, the
proponents of admitted contentions shall file and serve testimony in
support of their contentions. There will be no motions for summary
disposition, but any contentions for which testimony is not filed
will be considered in default by virtue of the presumption of 10
C.F.R. § 50.47(a)(2).
4. Within 20 days of the service of testimony in support of contentions,
LILCO may file and serve rebuttal testimony.
5. Within 25 days of the service of testimony in support of contentions,
the NRC Staff may file and serve rebuttal testimony on any of the
contentions. At a minimum, the Staff shall sponsor into evidence
relevant portions of the FEMA report.
6. Within 7 days after the last testimony is filed, the Licensing Board
will hold a prehearing conference to consider the matters specified
in 10 C.F.R. § 2.752 and set the order for conduct of the hearing.
The Board at this time should also entertain and hear argument on
oral motions, if any, to strike irrelevant, immaterial, repetitive, or
cumulative testimony. Rulings on such motions shall be made within
7 days of the conclusion of the argument.
7. Within 14 days after conclusion of the prehearing conference, the
evidentiary hearing will begin.
8. Within 21 days of the start of the hearing, the hearing will end.
9. Within 20 days after the conclusion of the hearing, the parties will
file and serve any proposed findings of fact and conclusions of
law. Failure to file a proposed finding on a contention admitted for
litigation will result in default on that contention. Reply to proposed
findings may be filed within 10 days after service of proposed
findings, if a party so desires.
10. While the proponent of a contention has the burden of going forward
with evidence in support of that contention sufficient to rebut the presumption created by the FEMA findings on the June 1988 emergency
exercise, once that burden is met LILCO bears the ultimate burden
of persuasion.
11. Service shall be by hand delivery or express mail.
12. All provisions of 10 C.F.R. Part 2 remain applicable in accordance
with their terms except to the extent they are inconsistent with this
Order.
Any aspect of these procedures may be changed and the schedule extcnded
if the parties unanimously agree and the Board approves. Moreover, the
Board retains the authority to extend or reduce any of the time periods if this
becomes essential for the conduct of a fair hearing; provided however, that the
Commission shall be notified of any schedule extensions of more than 15 days.
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The parties are encouraged to negotiate informally to reduce the actual number
of issues that need to be litigated during the hearing.
Commissioner Curtiss did not participate in this matter.
It is so ORDERED.
For the Commission*
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 1st day of December 1988.

'Commissioner Curtiss was not p=ent during the Affirmation of this Order.
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CLI·88·10

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Kenneth M. Carr
Kenneth C. Rogers
James R. Curtiss

In the Matter of

Docket Nos. 50·443·0L·1
50·444-0L·1
(Onslle Emergency Planning
and Safety Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1
and 2)

December 21, 1988

The Commission determines that reasonable assurance that S72.1 million
are available for decommissioning must be provided before licensing for low·
power testing and specifics acceptable means to provide such assurance. The
Commission denies petitions to waive its 1984 financial qualifications rule so as
to require a financial qualifications review and finding before low power, since,
with decommissioning expenses reasonably assured, there remain no significant
financial safety problems to address. The Commission holds that a low~power
testing license, restricted to specified power levels and duration, may be issued
after Applicants have satisfied Staff that all decommissioning terms of this
Decision have becn met and any pending motion to litigate onsite emergency
planning issues has been resolved.
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ATOMIC ENERGY ACT: SCOPE OF INFORMATION REQUESTED
FOR LICENSING (FINANCIAL QUALIFICATIONS)
FINANCIAL QUALIFICATIONS:
LOW-POWER LICENSE:
FINANCIAL ISSUE:

APPLICABLE STANDARD

STANDARD FOR ISSUANCE

FUNDING FUTURE COSTS

OPERATING LICENSE(S): LOW-POWER LICENSE
(PREREQUISITE FINDINGS); DECOMMISSIONING (FUNDING)
Reasonable assurance that funds are available for decommissioning must be
provided for a sum of $72.1 million before licensing for low-power testing.
Assurance in the form of a prepaid external account. surety, or other guarantee
method would be acceptable. Also acceptable here is Applicants' proffered
plan to fund, before receipt of a low-power license, a separate and segregated
account held by its disbursing agent. provided that applicants comply with certain
specified additional conditions.

EMERGENCY PLAN(S):
ISSUANCE)

LOW·POWER LICENSE (STANDARD FOR

FINANCIAL QUALIFICATIONS:

APPLICABLE STANDARD

OPERATING LICENSE(S): DECOMMISSIONING (FUNDING);
LOW·POWER LICENSE (PREREQUISITE FINDINGS)
With decommissioning expenses reasonably assured, there were no remaining
significant financial safety problems that needed a rule waiver to be resolved.
Thus, a waiver of the 1984 financial qualifications rule so as to require a financial
qualifications review and finding before low power was unnecessary.

EMERGENCY PLANNING:
LITIGATE)

CONTENTIONS (OPPORTUNITY TO

OPERATING LICENSE(S): DECOMMISSIONING (FUNDING);
LOW·POWER LICENSE (PREREQUISITE FINDINGS)
A low-power license can be issued after the Applicants have satisfied Staff
that all decommissioning terms of this Decision have been met, subject to
the following qualifications: (1) the license should be conditioned to allow
Seabrook Unit 1 to operate at power levels not in excess of 5% and should
permit no more than 0.75 effective full-power hours of such operation without
additional Commission approval; (2) before a low-power license could be issued,
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the Licensing Board must have resolved the pending motion to litigate additional
onsite emergency planning issues and any litigation before it on such additional
onsite issues; and (3) to accommodate any party that might wish to seek a stay,
a low-power license could not issue until 10 days after notice by Staff that the
decommissioning funding terms of this Decision had been satisfied or issuance of
the Licensing Board decision disposing of additional onsite emergency planning
issues, whichever should later occur.

FINANCIAL QUALIFICATIONS:
CONCERNS

PUBLIC HEALTH AND SAFETY

OPERATING LICENSE(S): DECOMMISSIONING (FUNDING);
HEALTH AND SAFETY REGULATIONS (LOW POWER);
LOW·POWER LICENSE (PREREQmSITE FINDINGS)
The decommissioning rule does not apply here. The hypothesized circumstances - low-power testing not followed by commercial operation - were not
considered or contemplated in the decommissioning rulemaking. Notwithstanding, the Commission recognized and affirmed that the safety concern underlying
the rule that there be adequate funds available for safe and timely decommissioning was fully applicable to this case.

ATOMIC ENERGY ACT: SCOPE OF INFORMATION REQUESTED
(FINANCIAL AND TECHNICAL QUALIFICATIONS)
FINANCIAL QUALIFICATIONS:

APPLICABLE STANDARDS

OPERATING LICENSE(S): DECOMMISSIONING (FUNDING);
DISPOSAL OF SPENT FUEL; LOW·POWER LICENSE
(PREREQmSITE FINDINGS)
The Commission had not determined that decommissioning would be required after low power but simply that in these unique circumstances financial
protections should be in place to provide reasonable assurance of the availability
of funds should commercial operation not occur. Thus the Commission did not
require the details of the low-level waste disposal sites and disposal fees so long
as the proposed plan contains reasonable cost estimates for these matters.
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ATOMIC ENERGY ACT:

LICENSING STANDARDS

OPERATING LlCENSE(S): DECOMMISSIONING (FUNDING);
LOW-POWER LICENSE (PREREQUISITE FINDINGS)
The plan for decommissioning Seabrook after low power need not be a final
plan. Nonetheless, the plan must contain the essential elements sufficient to
ensure that a reasonable estimate of decommissioning costs could be made.

ATOMIC ENERGY ACT:

LICENSING STANDARDS

OPERATING LICENSE(S):

DISPOSAL OF SPENT FUEL

Applicants' plan to ship spent fuel abroad for reprocessing was speculative
and therefore not a reasonable basis for cost estimation.

ATOMIC ENERGY ACT:

WASTE DISPOSAL

NUCLEAR WASTE POLICY ACT:
SPENT FUEL
OPERATING LICENSE(S):

FUNDING FOR DISPOSAL OF

DISPOSAL OF SPENT FUEL

Since the record contained no estimate of when a disposal site would be
available, and since the Commission's Waste Confidence Decision estimated
that a repository would be available for waste emplacement during the period

2007-2026, a reasonable estimate of when the repository could accept Seabrook
spent fuel would be in the mid-range of these dates.

APPEAL BOARD(S):

STANDARD OF REVIEW

OPERATING LICENSE PROCEEDINGS:
QUALIFICATIONS
RULES OF PRACTICE:

FINANCIAL

WAIVER OF RULES OR REGULATIONS

The Commission held that ALAB-895, 28 NRC 7 (1988), was clearly correct
that a showing that a rate commission would not allow rate recovery of the cost
of operation cannot be the only permissible ground for waiver of the 1984
financial qualifications rule.
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APPEAL BOARD(S):

STANDARD OF REVIEW

RULES OF PRACTICE:

WAIVER OF RULES OR REGULATIONS

Special circumstances are present only if the petition properly pleads one or
more facts, not common to a large class of applicants or facilities, that were
not considered either explicitly or by necessary implication in the proceeding
leading to the rule sought to be waived. Only with such a construction of
the terms "special circumstances" is there assurance that safety matters will
not be ignored. Safety matters will be examined either by rulemaking or in
licensing adjudication, at least for the purpose of determining their materiality
and threshold safety significance.

RULES OF PRACTICE:

WAIVER OF RULES OR REGULATIONS

A rule waiver petition under 10 C.F.R. §2.758 ought not to be certified
unless the petition and other allowed papers intiicate;that a waiver is necessary
to address, on the merits, a significant safety problem related to the rule sought
to be waived. It would not be consistent with the Commission's statutorily
mandated responsibilities to spend time and resources on matters that are of no
substantive regulatory significance.

RULES OF PRACTICE:

WAIVER OF RULES OR REGULATIONS

FINANCIAL QUALIFICATIONS: APPLICABLE STANDARDS;
PUBLIC HEALTH AND SAFETY CONCERNS
OPERATING LlCENSE(S):
(LOW POWER)

HEALTH AND SAFETY REGULATIONS

The PSNH bankruptcy, anti-CWIP statute, and delay or cessation of project
payments by minority owners all present special circumstances, not considered
when the 1984 waiver rule was adopted, and these circumstances, at least
considered together, undercut the rationale of the 1984 rule. However, no
significant safety problem was posed that needed a waiver to address the problem
on its merits.
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FINANCIAL QUALIFlCATIONS: APPLICABLE STANDARD;
PUBLIC HEALTH AND SAFETY CONCERNS
OPERATING LICENSE HEARING:
(FINANCIAL QUALIFlCATIONS)

ISSUES FOR CONSIDERATION

The reason for conducting a financial qualifications review and requiring a
finding of financial qualification was solely to provide some added assurance
that a licensee would not, because of financial difficulties, be under pressure to
take some safety shortcuts.

NUCLEAR WASTE POLICY ACT:
SPENT FUEL

FUNDING FOR DISPOSAL OF

OPERATING LICENSE(S): DECOMMISSIONING (FUNDING);
DISPOSAL OF SPENT FUEL
The decommissioning rule excluded spent fuel costs from decommissioning
expenses and classified them as operating expenses not because of a lack of
safety significance but in reliance on fees and funding for spent fuel disposal
required under the Nuclear Waste Policy Act of 1982.

NUCLEAR WASTE POLICY ACT:
SPENT FUEL

FUNDING FOR DISPOSAL OF

OPERATING LICENSE(S): DECOMMISSIONING (FUNDING);
DISPOSAL OF SPENT FUEL
An evaluation of Applicants' plan c"" only fall back on the assumption that
underlies the decommissioning rule that spent fuel will be stored on site until it
can be shipped to a repository for disposal.

OPERATING LICENSE(S):

DECOMMISSIONING (FUNDING)

There is no disagreement that the duration of operations significantly affects
the extent of irradiation and thus decommissioning costs.

OPERATING LICENSE(S):

DECOMMISSIONING (FUNDING)

It would be unduly onerous to require a totally prepaid external account
beyond Applicants' control at this stage for so large a sum. Indeed, no similar
requirement has been placed on any other licensee, and there are other means
to provide reasonable assurance in the unique circumstances of this case.
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ATOMIC ENERGY ACT:

GRANDFATHERING CLAUSE

LICENSING DECISIONS:

SCOPE

OPERATING LICENSE(S): LOW·POWER LICENSE (FUEL
LOADING AND PRE CRITICALITY TESTING)
REGULATIONS:

INTERPRETATION

The Commission does not reach the question whether the rationale for the
rule's "grandfathering" of holders of a license in 10 C.F.R. § SO.33(k)(2) would
apply to the license to load fuel.

DECISION
I.

SUMMARY

The Commission decides today all of the pending financial qualification
questions that have been brought for its consideration in Seabrook. These
questions have included matters of first impression presented in unprecedented
factual circumstances. The Commission's lengthy deliberations have led it to
a clear course that protects the health and safety of the public and allows this
complicated litigation over financial qualifications for low-power testing to come
to a close.
The Commission has determined, as will be explained more fully below,
that reasonable assurance that funds are available for decommissioning must
be provided for a sum of $72.1 million before licensing for low-power testing.
Financial assurance for this amount in the form of a prepaid external account,
surety, or other guarantee method would be acceptable. But, for reasons that are
detailed below, the Commission will also accept Applicants' proffered plan to
fund, before receipt of a license for low-power testing, a separate and segregated
account held by its Disbursing Agent provided that the amount shall be $72.1
million rather than the $21.1 million suggested by Applicants, and provided
further that no fewer than two of the Applicants, whose financial health has
not here been called in question and who own substantial shares of Seabrook,
shall each jointly and severally guarantee to make up any deficiency in the fund
caused by disbursements for a nondecommissioning expense.
The Commission also has before it petitions to waive the Commission's 1984
financial qualifications rule so as to require a financial qualifications review and
finding before low power. The Commission finds that with decommissioning
expenses reasonably assured, as specified above, there are no remaining significant financial safety problems that need to be addressed. Since a rule waiver
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is not needed to resolve any significant safety problem, the waiver petitions are
denied.
A low-power testing license may be issued by the Director of the Office
of Nuclear Reactor Regulation after the Applicants have satisfied Staff that all
the decommissioning terms of this Decision are met, subject to the following
qualifications. The license shall be conditioned to allow Seabrook Unit 1 to
operate at power levels not in excess of 5% and shall permit no more than 0.75
effective full-power hours of such operation without additional Commission
approval. In addition, before a low-power license may be issued, the Licensing
Board must have resolved the pending motion to litigate additional onsite
emergency planning issues and any litigation before it on such additional onsite
issues. Finally, to accommodate any party that might wish to seek a stay,
a low-power license may not issue until 10 days after notice by Staff to the
Commission that the decommissioning funding terms of this Decision have been
satisfied or issuance of the Licensing Board decision disposing of additional
onsite emergency planning issues, whichever event shall later occur, but in any
event not before January 6, 1989. Any motions for a stay or other relief from
this order shall be brought to the Commission itself.

n.
A.

THE DECOMMISSIONING DECISION

Background

In ALAB-895, 28 NRC 7 (1988), the Appeal Board certified to the Commission a petition for waiver of the Commission's financial qualifications rules so
as to require a review and finding whether the Applicants for a license to operate
Seabrook Station (Applicants) are financially qualified to operate at low power.
While the certification was pending, the Commission's final decommissioning
rule became effective on July 27, 1988.1 That rule established a regulatory
framework for the purpose of establishing reasonable assurance that, at the time
of termination of reactor operations, adequate funds would be available for safe
and timely decommissioning. In light of the rule and the potential significance
of the decommissioning financial assurance question, the Commission decided
sua sponte to give initial consideration to the decommissioning issue and so
advised the parties by order of September 22, 1988. CLI-88-7, 28 NRC 271
(l988).

153 Fed. Reg. 24.018 (June

n. 1988).
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B.

The Requirements Established by CLI·88·7

In CLI-88-7 the Commission stated its belief that the reasoning of the
decommissioning rule
when applied to the unique and unusual circumstances of this case, requires that before
low power may be authorized, Applicants provide reasonable assurance that adequate funds
will be available so that safe derommissioning will be reasonably assured in the event that
low-power operation has occurred and a full-power license is not granted for Seabrook
Unit I.

28 NRC at 273. In that light, the Commission required Applicants to provide
the basis on which a finding of such assurance might be made. Specifically,
Applicants were to provide adequate documentation of their funding plan and
appropriate commiunents under that plan to support such a finding. The
Commission also noted that the Seabrook record is closed for the consideration
of new issues, but. offered the parties an opportunity to move for reopening
and to submit new contentions, and offered a subsequent opportunity for parties
to file oppositions to such motions. The Commission said that it intended to·
resolve the matter on ari expedited basis.

C.

Responses to CLI-88·7

1.

The AppUcants' Submittal

Under cover letter dated October 20, 1988, the Applicants provided a
notebook entitled "The Plan in Response to NRC Order CLI-88-7" (the Plan).
The Plan contains Applicants' analysis of the steps necessary to decommission
Seabrook in the event low-power testing has occurred and a full-power license
is not granted (hereafter "the hypothesized circumstances"). The cover letterZ
summarizes the analysis, concludes that the necessary sum is $21.1 million,
and provides the Applicants' discussion of its plan to fund decommissioning.
No separate evidence of commitments under that plan was filed. However,
the Applicants acknowledged their decommissioning responsibility, specifically
stating that the joint owners were severally liable for decommissioning expenses
under the joint owners agreement. The Applicants also told the Commission
that they had voted to establish a separate and segregated "Pre-operation
Decommissioning Account" in the control of a Disbursing Agent for the sole
purpose of defraying expenditures incurred in implementing the plan and to fund

2Lcttcr from Edward A. Brown, President and cuer EXea1tive Officer of Public Service Company of New
Hampshire (PSNH) to NRC, October 20, 1988, at 5 (hcreaficr October 20 Letter). PSNH is the lead applicant in
this licensing proceeding.
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that account promptly on issuance of a Commission order requiring them to do
so. October 20 Letter at 7-10.
The Applicants' breakdown of the costs (in millions) includes:
Staff Operating and Decontamination Expense

$9.99

Dismantlement, Packaging, Shipment, and Disposal of
Reactor Vessel and Internals

$4.79

NRC Fees and Insurance

$4.96

Contingency

$1.36
TOTAL

$21.10

Id. at 5.
Certain assumptions by the Applicants are key to the $21 million figure. We
note particularly two assumptions: (1) that total low-power testing will be the
equivalent of 0.75 of 1 effective full-power hour and (2) that the cost of spent
fuel shipping, reprocessing, and disposal of any associated high-level waste was
not required to be included. It is to be noted, however, that shipment to Europe
for reprocessing was included in the plan and provides the basis for certain
conclusions of the plan.

2.

Positions of the Parties

a. Intervenors
On November 2, 1988, the Massachusetts Attorney General (MassAG), the
New England Coalition on Nuclear Pollution (NECNP), the Seacoast AntiPollution League (SAPL), and the Town of Hampton (TOR) separately moved
for reopening and admission of contentions related to decommissioning.
MassAG also moved to reopen on financial qualifications and to admit a contention related to availability of funds to meet costs of spent fuel disposal. The
titles of the motions are set forth in the margin.'

, Motion of Massachusetts Anomey General lames M. Shannon Under 10 c.F.R. § 2.734 to Reopm the Record
to Consider Evidmce Concerning the 10int ApplicantS' Decommissioning Plan for the Seabrook Nuclear Power
Station and to Admit the Attached Late Filed Cootentions Concerning Said Deeornmissioning Plan, incorporating
by reference MassAG', Petition under § 2.7S8 for. Waiver or an Exception from the Public Utility Exemption from
the Requirement of • Demonstration of F1IWIc:ial. Qualification. Town of Hampton Motion to Admit Latc-FUed
Contention and Reopen the Record on Applicants' Fmanc:ial. Qualilication to Deccmmission Seabrook Station;
New England Coalition on Nuclear Pollution', Contentions on Applicants' Decommissioning PIan, Motion for Stay
of Low Power Operation, and Motion to Reopen the Record; and Seacoast Anti·Pollution League's Contentions
on Applicanta' Plan in Response to NRC Order CLI-88-7.
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Each of the four Intervenors dispute that $21 million is a sufficient sum
and argue some or all of the following: that it is deficient because Applicants
have not complied with the provisions of the decommissioning rule; it fails
to include adequate sums to cover the costs of low-level waste, spent fuel
storage, spent fuel disposal, and other contingencies; and it is inadequate because
the Applicants have not reasonably evaluated the decommissioning tasks to be
completed and have relied on unrealistic assumptions. Moreover, they assert
that the assurance of funding is inadequate because the assurances provided
are speculative in nature and rely on good-faith promises and internal funds
contrary to the Commission's decommissioning rule. However, in the main,
the Intervenors rely on legal argument and argument based on undisputed facts,
such as Public Service Company of New Hampshire's (PSNH's) bankruptcy.
Very little by way of expert testimony was offered to refute Applicants' plan.

b. Applicants and Staff
The Applicants and Staff each filed in opposition to all of the Intervenors'
motions:' Applicants' short answer was that even assuming the contentions had
merit, and that the Applicants were short of funds to decommission the facility
after low-power testing, there will not be any present threat to the health and
safety of the public. They concluded that the motions could not therefore present
a significant safety question and that all of them must fail for noncompliance
with 10 C.F.R. § 2.734. Applicants' Response at 8. Applicants also ascribed to
Intervenors a fundamental misunderstanding that the Commission wanted from
them at this time a final decommissioning plan under the decommissioning rule,
10 C.F.R. § 50.82.
The Staff also maintained that Intervenors erred in relying on the rule, but
unlike Applicants the Staff chose to address the merits of the plan by affidavits
that supported the Applicants' $21 million figure. However, unlike Applicants,
Staff suggested that the irradiated fuel (spent fuel) would not be reprocessed
in Europe but rather could be sold to another domestic utility for use in a
commercial nuclear power reactor.

4 Applicants' Response 10 Motions 10 Reopen the Record 10 Cmsider Fmancial Qullificatim Issues Prior to
P=nitting Low Power Operations, Nov. 14, 1988 (Applicants' Response); NRC Staff Response 10 Intervenors'
Motims 10 Reopen Record and Admit late-Hied Decommissiming Contentims, Nov. 16, 1988 (Staff', Response).
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c. Other Papers
Additional papers not directly authorized by the Commission have also been
filed.' The Commission has considered all of these papers. In particular, the
motion to accept the reply of the MassAG with accompanying affidavits is
granted in light of the Staff's response which supports the Applicants on bases
other than those put forward by the Applicants.
D.

Applicability or tbe Decommissioning Rule

Intervenors, other than SAPL, argue or assume that the decommissioning rule
is applicable and defines the terms of the Commission's order. SAPL, on the
other hand, reads CLI-88-7 as creating a decommissioning funding requirement
outside the context of the decommissioning rule, although SAPL finds that the
rule provides requirements that are "generally applicable to a decommissioning
plan" and at least one rule provision that by its terms would be inapplicable.
Both Applicants and Staff argue that the decommissioning rule is not applicable. Applicants argue that the decommissioning rule is applicable only to
decommissioning in the context of an assumed period of routine full-power operation. Staff's position is that Applicants are already holders of a license and
therefore are not required to file anything under the rule until July 26, 1990, and
that the Commission therefore could not have intended that Applicants meet the
rule requirements now. See 10 C.F.R. § SO.33(k)(2).
We agree with Applicants and Staff that the decommissioning rule does not
apply here, although for somewhat different reasons. The decommissioning
rule was issued to ensure that at the conclusion of the lengthy period in which
reactors would be in commercial operation there would be funds available for
safe and timely decommissioning, The hypothesized circumstances addressed in
CLI-88-7 -low-power testing not followed by commercial operation - were
not considered or contemplated in the decommissioning rulemaking. Thus the
rule does not directly apply to the Commission's requirements in CLI-SS-7.
The Commission considered and created an exception from the rule for shutdown reactors while declining to except research reactors. See S3 Fed. Reg. at
24,027,24,021 (June 27, 1988). And the Commission also specifically noted the

'They include Applicants' Statc:mcnl as to Statu, cI Rcc:ord u to PSNH BankNptcy, November 14, 1988;
Applicants' Advice to Ihe Commission. November 16, 1988; Motion of Ma..achuseus Anomcy GencnJ.lames
M. Shannon for Leave to File a Document Not Authorized by Ihe Conunission', Rules of Practice, November
2S, 1988, and Reply of Mu..chuseus Anorney Gencralll1t1C1 M. Shannm to !he Filing, cllhe Staff' and !he
loint Applicanta in Response to his November 2, 1988 Motions Under 10 C.F.R. 12.734 to Reopen !he Record.
November 2S, 1988; Applicanll' Response to Motion of Ma...cbuscns Anorncy GencnJ.lamcs M. Shsnnon for
Leave to File a Document N~ Aulhorizcd by !he Commission', Rules of Practice, December I, 1988; NRC Staff'
Rcspmsc to Mallachuscns Anorney Gencrat', Request for Leave to File Reply to Rcspmses of AppIic&nta and
NRC Staff, Dec. I, 1988; and Intcrvcnor', Advice to Ihe Conunission, Dec. 14, 1988.
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financial difficulties of PSNH in its rule preamble and in that aspect contemplated
PSNH's current financial difficulties. [d. at 24,032. But these considerations do
not require construction of the rule so as to apply to the circumstances of this
case. An examination of the rule reveals that it does not "fit" the hypothesized
circumstances. First, the rule contemplated a step-by-step decommissioning
funding assurance process over a long period of time with an initial certification
of funding, periodic updates, a preliminary decommissioning plan at or about 5
years before projected end of.operations, and a decommissioning plan submitted
as part of the application for licensing termination. Here the hypothesized circumstances primarily present only a short-term problem, where the end of plant
life is hypothesized to be only months after the initiation of operations. Next,
the rule's formula which establishes the minimum sum required to be reasonably
assured before operation includes an adjustment factor for reactor power level
that is based on a substantial period of operation at full power. The minimum
amount specified in the formula has no technical relevance to a very limited
low-power testing. It is also significant that the rule permits accumulation of
the required minimum sum over a lengthy period, and that provision has no
relevance here. Thus the Commission concludes that the rule cannot reasonably
be construed to apply to the hypothesized circumstances here. However, before full-power commercial operation, Applicants are expected to comply with
applicable provisions of the rule.15
Notwithstanding its conclusion that the rule does not apply here, the Commission recognizes and affirms that the safety concern underlying the rule that
there be adequate funds available for safe and timely decommissioning is fully
applicable to this case. This concern was the impetus for the order in CLI-88-7.

E.

Scope of tbe Plan

Intervenors claim that the plan for decommissioning is inadequate because
it fails to include the designation of the waste disposal sites and disposal fees,'
comparisons of other decommissioning cost estimates,' and specifics of the
transportation, storage, and final dispositions of spent fuel,9 such as would be
submitted in a final decommissioning plan.

15 The Staff takes the view that holders of a license to 100d f'uellhould be c:onsidcred licensees far the ~es of
the decmunissioning rule requirementa. On the other hand. eva! if they receive a low-powcr liame, Applicants
will ItiI1 be "Applicants" for a M1-powcr license. The Commission docs not reach the qucmon whcchet the
ntiooale for the rule', "gnndflthering" of holders of a license in 10 C.F.R IS0.33(k)(2) would apply to the
license to 100d fuel.
'5", ,.,.• NECNP Motioo at 6, Contentioo I, Basis b; TOH Motion It 2, Contention P-I, Bllis A.
I
MusAG Motion and Attachment - Coottntioo ,I. Buis ct
9 E.,.• SAPL Motion at 9, Contention OC-I, Bllis 2.

E.,.
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The Commission's order in CLI-88-7 did not require afinal decommissioning
plan. The Commission has not determined that decommissioning will be
required after low power but simply that in these unique circumstances financial
protections should be in place to provide reasonable assurance of the availability
of funds should commercial operation not occur. In that light the Commission
did not require or expect that the analysis of the costs of decommissioning would
include precise information of the kind that Intervenors seek. The Commission
expected approximate estimates of costs so that a reasonable minimum sum
could be determined and then adequate assurance provided for its availability.
Thus the Commission does not require the details of the low-level waste
disposal sites and disposal fees so long as the plan contains reasonable cost
estimates for these matters. Applicants have estimated these costs and included
them in their calculations. No contrary evidence has been offered. Richard
I. Smith, of Battelle Laboratories, has in a sworn letter provided by Staff
demonstrated that Applicants' low-level waste disposal cost estimate of $90
per cubic foot significantly exceeds his own estimate of approximately $60 per
cubic foot based on disposal at ·Barowell.10
Nor has the Commission required comparative decommissioning cost studies
as a proof of reasonableness. The only requirement subsumed in the Commission's request is that the Applicants' estimate be a reasonable one.
However, the Commission agrees with Intervenors that reasonable estimates
of the costs of spent fuel disposal are required under CLI-88-7. Nowhere in
the decommissioning rule or its preamble is there a suggestion that adequate
funding for spent fuel disposal is not a safety issue, and 10 C.P.R. § 50.54(bb)
suggests to the contrary. The decommissiOning rule excluded spent fuel costs
from decommissioning expenses and classified them as operating expenses not
because of a lack of safety significance but in reliance on fees and funding for
spent fuel disposal required under the Nuclear Waste Policy Act of 1982. It
is unclear how Applicants' plan relates to the provisions of that Act, perhaps
because of the stated plans to ship the spent fuel abroad.ll

10 Suggestions that the Applicants need at this IUgc calculate availabilitica of disposal capacity under limitatims

impoled by f S of Ihc Low·Level Radioactive Waste Policy Act arc also off thc milk. That lCCtion p""tiu but
docs not require dispo.al. oitcl to impose limits; moreover. then: is transrcnlbility of availablc capacity. Absent
any ...uu"ce lhat waste c!isposal is unavailablc thc Commission need not cmbult on spccuIatim r:L this nature.
11 Under f 302(b) of lhat Act, no license for "IIsc" of • nuclear power reactor may be issued unless Ihc Applicants
have concluded an Igteemcnt with Ihc Secrewy of Ene:ru or thc Secrewy notifica thc NRC lhat good·faith
negotiatims arc in progress. Su also 49 Fed. Reg. 34.688 (1984) (any ne.... reactor operating license will require
that the licensee have I contract in place with DOE for dispo.al. of all.pent fuel gcncnltcd). This =:or<! docs not
reflect .uch an Igteement or leuc:r.
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F.

Insufficiencies in Applicants' Plan

The Commission has found that the plan for decommissioning need not be a
final plan. Nonetheless, as Applicants recognize, the plan must contain essential
elements sufficient to ensure that a reasonable estimate of decommissioning
costs can be made. In addition to the scope questions discussed above, issues
have also been raised with respect to the reasonableness of the assumed plan
for disposal of spent fuel and also the duration of low-power testing or, stated
somewhat differently, the extent of irradiation.

1.

The Plan for Spent Fuel

The Commission finds that Applicants' plan to ship spent fuel abroad
for reprocessing is speculative and therefore not a reasonable basis for cost
estimation. The Commission agrees with Intervenors that the problems with this
approach are many and significant, not the least of which is the possible return
of the reprocessing products to the United States and perhaps the Seabrook site.
The Staff has virtually ignored Applicants' plan in this regard and has itself
urged Commission approval on the basis of a plan whereby fuel would be sold
to another domestic power reactor operator. Staff says this plan would be "[a]
less expensive and more likely alternative."ll But Staff does not specifically say
that sale is reasonably likely, and Applicants say only that the Staff proposal
is "feasible" and have not adopted it 13 In any event, Intervenors have provided
some evidence of various factors that would make such a sale unlikely and note
that such a sale of already irradiated fuel for reuse in another domestic reactor
has never occurred.14
In these circumstances the Commission believes that the record before it
will not clearly support either shipment abroad or domestic sale. Given this,
an evaluation of Applicants' plan can only fall back on the assumption that
underlies the decommissioning rule that spent fuel will be stored on site until it
can be shipped to a repository for disposal. Table 2 of § 3 of the plan shows that
costs associated with storing fuel on site after completion of decontamination
and removal of the reactor vessel and associated equipment are approximately
$110,000 per month, not including contingency. No evidence was offered to

I'

11 Staff Response. Affidavit or James C. Pctenen, Peter B. Erickson. and Laurence L Kopp in Response to Joint
Intervenors' Decclmmissioning Contentions at 4).
13 Staff alludes to a Ilatcment in an 0cI0ber 28 lc:ucr from Edward A. Brown al a ".upplcment to Ihe plan. Were
it .uch and had Applicantl intended it al auch. limple faimesa would have requind 10 Ilating and an allawance
for Intervenors to respond.
14 S66 MassAG November 2S Response. Affidavit of Peter M. SuaUII at 2·3. SC6 also Leuer of R. Harrison,lhm
President of PSNlI, elated September 3, 19&7,lhc:re cited.
15 The Commi.uion might have reached a different conc1unon had Applieanll aubmitted an affid~vit from some
olher utility Ihat it would take Ihe irradiated fuel.
M
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dispute this estimate and thus we accept iL The record contains no estimate
of when a disposal site will be available. However, the Commission's Waste
Confidence Decision, reached after a .lengthy proceeding entailing a public
hearing, estimated that a repository will be available for waste emplacement
during the period 2007 -2026. See 49 Fed. Reg. 34,658, Appendix § 2.2 (Aug. 31,
1984). A reasonable estimate of when the .repository could accept Seabrook
spent fuel would be in the mid-range of these dates, since at this time it is
speculative to suppose that Seabrook spent fuel would be either the first or the
last to arrive at the repository for disposal. Thus we conclude that the spent
fuel will need to be stored on site until around 2017, or for a period of about
28 years. 16
Next must be determined the amount that Applicants must set aside now
to generate $110,000 per month for the next 28 years to pay for spent fuel
storage. This is a relatively straightforward present-value annuity calculation,
but depends on the real interest rate assumed. The real interest rate means the
amount of interest that can be obtained after inflation is taken into account.
Various analyses indicate that the historical real interest rate over many years
has averaged 2-3%, depending in part on what investments are considered (i.e.,
U.S. 1i'easury securities or high-grade corporate bonds). Because real interest
rates have been above the 2-3% range in the past few years, a 3% rate is
used here. Calculations using 3% indicate that an amount of approximately
$24,985,000 would be needed to be set aside by Applicants today to yield
$110,000 per month for the next 28 yearsP
The only evidence on record of the cost for disposal in the repository is $13
million (which does not include the costs of shipping and handling for which
the Commission has been given no figure by any party). (See MassAG Waiver
Petition, Appendix X, Affidavit of Dale G. Bridenbaugh at 15 and Affidavit of
Peter Strauss, cited supra note 14, at 3). Therefore the only reasonable estimate
of the costs for spent fuel storage and disposal based on the record before the
Commission is as follows:

16 We reeognize in !his tqard that standard Department of Encru (DOE) c:ontDC:U fex IcceptIIIOC of tiIle and
c!ispoul of IpeIIt !ue1. c:m=d into pursuant to 1302 of the Nuclear Wutc Policy Act, aenerally contanplate an
earlier time fex DOE acceptance r:L the .pent fuel. Nevathelea, we have chosen the mid-range of 2007 to 2026
because it 'ppeaDI conservative and beca\lle the range is firmly rooted in a Nlemaking proceeding which wu
calducted with encnlive public participation. S .. 49 Fed. Res. 34,658 (1984).
17 A discuaion of real intereat nlel that wu put of the dec:ornmiaioning Nlemaking record may be found in
NURECl-OS84, Rev. 3, "Alluring the Availability of fundi far Decommiuioning Nuclear Facilitiea," at 21. Cited
at S3 Fed. Reg. 24,042
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Onsite Storage: Discounted Value (at 3%) $110,000
a Month for 28 years

$24,985,000

Repository Disposal

$13,000,000
TOTAL

2.

$37,985,000

Extent 0/ Irradiation

Applicants recognize that their current estimate of the extent of irradiation is
significantly less than earlier estimates that they or the NRC Staff have made.
There is no disagreement that the duration of operations significantly affects the
extent of irradiation and thus the decommissioning costs. The only evidence
on the record is based on low-power testing limited to 0.75 effective full-power
hours, and Staff's affiants are cautious in qualifying all of their estimates as
based on the assumption of 0.75 effective full-power hours.
In these circumstances the Commission can avoid further dispute by providing
that the low-power testing license be conditioned to allow no more than 0.75
effective full-power hours of operation without further Commission approval.

G.

Costs of Decommissioning

The sole remaining issue regarding decommissioning costs, on which there
appears to be some dispute, is the contingency factor selected for the plan.
Applicants selected a contingency figure of 7% which is different from the 25%
figure subsumed in the decommissioning rule; however, no explanation was
provided as a basis for that percentage. MassAG has challenged the 7% and
provided a factual basis for its disagreement and for the use of 25% from the
customary usage of "AlP, DOE, Battelle and most other utilities" as well as from
standard engineering practice.1I Neither Applicants nor the Staff responded to
this issue on the merits. Thus the Commission finds that the plan should include
a contingency factor of 25%. For conservatism, this contingency is applied to
the reactor decommissioning costs and spent fuel storage and disposal costs.

H.

Conclusion on Cost Total for Funding

In light of the foregoing, the Commission concludes that the total amount
required for decommissioning here, which includes spent fuel storage and
disposal, is $72.1 million, calculated as follows:

18 MusAG Resp<me, Nov. 2, Affidavit of Pder M. Strauss It S. , 8.
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(Amounts in Millions)
Reactor Decommissioning
Spent RIel Storage
Spent RIel Disposal
Contingency

TOTAL

I.

$19.7
$25.0
$13.0
$14.4
$72.1

Reasonable Assurance or Funding

Having established the sum, the Commission turns now to the means of
establishing reasonable assurance that funds are available in this amount. At
the outset we recognize the uncontroverted fact that PSNH, the joint owner
with the largest share of Seabrook, has entered Chapter 11 bankruptcy and
that uncertainty remains with respect to its reorganization or, theoretically,
liquidation. There is also no dispute that another joint owner, Massachusetts .
Municipal Wholesale Electric Company (MMWEC) with an 11.6% share, is not
contributing to project costs, and it appears that MMWEC cannot reasonably be
counted on to make available voluntarily additional funds for decommissioning if
needed after low power,19 EUA Power Corporation (EUA), owner of 12.1324%,
is not currently generating operating revenues.2O There are also difficulties with
two other small-percentage owners. See discussion in Part ill of this Decision.
In light of the above, Intervenors challenge the relevance of Applicants'
assertion that decommissioning costs are small compared with the joint net
revenues of the Applicants, since Applicant joint owners have agreed among
themselves only to severa1liability. Moreover, the record includes a showing of
some $320-$390 million of liabilities in the event of plant cancellation in the
hypothesized circumstances. October 20 Letter at 6.
While, in sum, approximately 60% of the ownership shares have been subject
to doubt with regard to their financial health or willingness to contribute further
financially to Seabrook, no evidence has been presented of any financial problems with respect to the remaining 40% ownership shares (the joint owners other
than PSNH, MMWEC, EUA, New Hampshire Electric Cooperative (NH Coop),
and Vermont Electric Generation and Transmission Cooperative (Vt. Coop».

19 MMWEC'•• greement with PSNH. which hal nO( yet been fonnally pmlcnted to the Commissim by PSNH and
would in any evan require further Ipprovall bc:f"ore it becanes effective. representa thlt MMWEC Igrees thlt in
the event of cancell.atim before canmerclal operations MMWEC shall be liable fot ita aIwe of decommissiming
COIta and the costs or cancellation (including property taxes and other payments) in an Iggregate lmount nO(
exceeding $10 million.
20 Applicants assert that EUA hu I Decommissioning Costa Seamty Agtumcnt into which $10 million of
securities were deposited. It is unclear m the =rd whether PIIyment is JeSaved for clcccmmissioning I I it is
unde!lltood by thia Commission, or whether it would include brooder cancdlltim costs.

590

Clearly, the greatest assurance that funds would be available would be for
Applicants to provide the total amount, prior to low-power testing, by one of the
means authorized by the decommissioning rule (prepayment, external sinking
fund, surety, issuance, or other guarantee - see 10 C.F.R. § SO.7S(e)(I». This
would clearly obviate all of Intervenors' concerns since the money would be
required to be prepaid or guaranteed by third parties. However, the Commission
believes that it would be unduly onerous to require, for example, a totally
prepaid external account beyond Applicants' control at this stage for so large
a sum. Indeed, no similar requirement has been placed on any other reactor
licensee, and there are other means to provide reasonable assurance in the unique
circumstances of this case.
The Commission believes that the means chosen by the. Applicants are
suitable provided that the following conditions are met. The separate and
segregated fund that Applicants will have created under the control of its Special
Disbursing Agent must be funded to the amount of $72.1 million before licensing
of low-power testing, and some of the large, financially. secure joint owners
must have fully, jointly, and severally guaranteed to make up promptly any
deficiency in that amount that later occurs arising out of any payment other
than in satisfaction of a decommissioning liability as understood in this order.
We leave for Applicants to choose which joint owners shall participate in
this guarantee, except that the participants must include at least two of the
following utilities, the United Illuminating Company, the New England Power
Company, and Connecticut Light and Power Company, which have relatively
large ownership shares.
The foregoing requirement for a separate and segregated account in the
amount of $72.1 million shall remain in' place until Applicants receive a fullpower license in compliance with the decommissioning rule (see note 6, supra),
or until funds have been disbursed from the account for decommissioning
in the amount guaranteed or decommissioning is completed, whichever shall
earlier occur. In this fashion, the availability of funds will be reasonably
assured The guarantee removes the relevancy of any uncertainty regarding
what the bankruptcy court will permit or what claims against PSNH, MMWEC,
Vt Coop, and NH Coop might take priority as a legal matter or in time over
decommissioning costs.

J.

ALARA and Related Issues

In various guises, for example SAPL's ALARA argument,21 Intervenors
have raised issues that in essence ask the Commission to' ignore its rule
21S66 SAPL', Cmtcnlion. in Response to CU·88·7 at 20. 6/ S6q. Su aUo SAPL',a.. ertion ofnccd fora NEPA

statement for low power. 14.
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providing for issuance of low-power licenses prior to decisions on full power.
The shon answer to these requests is that they are beyond the scope of the
decommissioning funding matters the Commission authorized to be addressed
pursuant to CLI-88-7:1.l Accordingly, the Commission summarily denies them.

K.

Motions to Reopen the Record for a Hearing

The record considered in this Decision includes all motions, responses, and
other documents referenced in this Decision on decommissioning. We need only
now address whether there is any need to reopen the record for an evidentiary
hearing. The Commission finds that this is not required as there is no remaining
genuine issue of material fact on any significant safety question related to
financial qualification for decommissiOning following low-power operation.

m.
A.

PETITION FOR FINANCIAL QUALIFICATIONS
RULE WAIVER

Background

Pan II of this Decision resolves questions regarding the need for reasonable
assurance of adequate funds for decommissioning of Seabrook in the event
low-power operation has occurred and a full-power license is not granted. This
resolves the most safety-significant financial qualifications matter pending before
the Commission in this case. However, there remains the question whether one
of the Commission's financial qualification rules should be waived. The rule
sought to be waived was issued in 1984 (49 Fed. Reg. 35,747) and upheld
on judicial review in Coalition for the Environment v. NRC, 795 F.2d 168
(D.C. Cir. 1986). It eliminates the need for case-by-case reviews of the financial
qualifications of electric utility operating license applicants. If the 1984 rule
were waived, the Commission's general financial qualifications requirements
would become applicable. The effect would be to require review and permit
litigation of Applicants' ability to pay the ordinary costs of low-power testing,
decommissioning expenses aside.13 We deal with this rule waiver question below.
nThe Commission notes thlt the cIecommissiating rule does embody an ALARA concept which requires appli.
Cltion of ALARA far allllCpl in deconuniJsiating. nw. ALARA concept has no ~ce to decommisaioning
funding.
13Section 50.57(a)(4) of 10 C.F.R. requires gmCftlly that an applicant be ""finlllcially qualified to engage in
the activities authorized by the operating license
The Nle goca on to except electric utility applicants
from the ~c:nt of a finding of financial qua1ifiCition. It is thia exception which wu added in 1984, and
aimi1ar conforminS exceptions, that is the mbject of the waiver petitions. When these petitiClll were filed,
tho rules required that an applicant who must estab1iah financial qualifiCition II1IlIt a1ao ..1Ubmit informatim that
dmtonstntes [ill poueaes or has reHClllb1c lllI1rlnCC of obtaining the fUnd. necaury to covt:r
tho eatimated
0

0

0

0"

0

0

0

(Co~d)
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Three parties to this proceeding. TOH. NECNP. and SAPL. filed on July
31, 1987, a petition to waive the Commission's 1984 financial qualifications
rule to the extent necessary to require PSNH to demonstrate, prior to low-power
operation, that it is financially qualified to operate the facility safely at low power
and to decommission after low power. The factual predicate for this petition
was PSNH's Form 8-K filing with the Securities & Exchange Commission in
which it said that it had instituted strict cash conservation measures and was
working to develop alternative financial plans. TIle filing stated that were an
adequate plan not placed in effect before the end of 1987, it would be "difficult,
if not impossible" for the company to avoid proceedings under the Bankruptcy
Code. See PSNH Form 8-1(, Sheet 2, July 22, 1987, attached as Exhibit A to
the Petition.
The July 31 petition was opposed by Applicants and the Staff, and on
August 20. 1987, was denied by the Licensing Board. Among the chief stated
reasons for the denial were that the circumstance of impending bankruptcy was
speculative and that there was no suggestion that other "applicant-members of
the consortium are financially incapable of operating and safely maintaining the
facility." Memorandum and Order (unpublished), August 20. 1987, at 10. The
Licensing Board's order was appealed, briefed, and argued before the Appeal
Board on December 8, 1987. On January 28. 1988. while the matter was
pending. what had been treated as speculative became reality when PSNH filed
in bankruptcy. Using an opportunity provided by the Appeal Board, the same
parties filed an amended petition, and in addition MassAG petitioned for a like
rule waiver and later filed three supplements to that petition.
In ALAB-895, supra. the Appeal Board decided that the MassAG had
established a prima facie case for a limited waiver of the rules. The Appeal
Board also decided in ALAB-895 that the other petitions for a waiver had failed
to make a prima jacie showing and. therefore, dismissed them.
The Appeal Board discussed what the Commission had said in the 1984
rulemaking about the circumstances that would establish that a waiver would be
warranted. The Appeal Board recognized that the Commission had specified that
a waiver would be appropriate to review an electric utility applicant's financial
qualifications if it could be shown that a rate commission would not allow
recovery of the cost of operating. But the Appeal Board emphasized that the
Licensing Board had wrongly determined that this was the only means of making
the showing. The Appeal Board held that the example was merely illustrative.
This it found was clear from the context in which the Commission, had used the
words "for example." The Appeal Board said that its conclusion was reinforced
10 c.p.R. f SO.33(f)(2)
(1988). Thil financial. qualilicationa provision opcciIic to cIccornmiuioning wu deleted when the dccanmillioning
Me became effective.

costa of' pennanen\ly lhuuing the facility down IJId maintaining it in • we condition. •••
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by the Commission itself, in that the Commission had elsewhere provided yet
another example when it noted that a waiver would be appropriate if a nexus
between the safe operation of the facility and the applicant's financial situation
were shown. 28 NRC at 17, citing 49 Fed. Reg. at 35,751.
According to the Appeal Board, however, the initial TOH, NECNP, and SAPL
petition failed because it relied on the lack of certain assurance of eventual
rate allowances for operations at low power due to the alleged likelihood that
Seabrook will never receive its full-power license and thus will not receive rate
approval of costs of operation. The Appeal Board said that speculation on the
full-power license was not warranted and in any event, reasonable assurance of
funding was all that was required. The Appeal Board further found that reliance
on the anti-CWIP law did not help Intervenors' case, because the anti-CWIP
law did not bar recovery of costs for low-power operation, but simply prevented
their recovery until full power, and moreover did not prevent other sources of
revenue from being applied to low power. Thus the Appeal Board found that
"absent a showing that the applicants have insufficient funds to cover the costs
of low-power operation, this statute does nothing to advance their cause." 28
NRC at 18.
In the supplemental petition the same Intervenors focused on the need for
a financial qualifications review to ensure that PSNH is qualified to operate
Seabrook safely at low power, but the Appeal Board found that this too failed
essentially because no showing had been made that the Applicants lacked
resources to operate at low power because of bankruptcy. 28 NRC at 19.
Thming to the MassAG's petition and supplements, the Appeal Board found
first that Staff's and Applicants' arguments that Applicants can recover Jowpower costs at some indeterminate time in the future when Seabrook is operating
commercially does not respond to the MassAG's issue that Applicants currently
lack sufficient funds to operate at low power safely. Initially MassAG relied on
the unwillingness of other owners to be responsible beyond their own share for
any costs. However, the Appeal Board held that MassAG only succeeded in
meeting its burden to show without speculation that current funds were lacking
when he asserted that MMWEC, an approximately 11.6% Seabrook owner, had
halted its monthly pro rata share payments. 28 NRC at 20-26.
In sum, the Appeal Board found that in order to establish a primafacie case
for a waiver, the MassAG needed to, and did to a limited extent, establish that
Applicants lacked sufficient funds to operate safely at low power. The Appeal
Board recognized that various possibilities could alter the situation, e.g., that
other joint owners could meet the shortfall or MMWEC could change its mind.
But, the Appeal Board said, just as the prima facie case could not be made by
speculation, it could not be defeated by speculation.
The Commission promptly established a briefing schedule in response to
ALAB-895. Among other things, the Commission specifically invited Appli-
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cants and Staff to address any matters that they wished the Commission to
consider in reviewing the Appeal Board's finding on the MassAG's petition and
deciding whether a waiver is appropriate. Other parties were given an opportunity to reply. The briefing period concluded on August 2, 1988.
Intervenors TOH, NECNP, and SAPL have also timely petitioned the Commission for review of ALAB-895. They maintain that the Appeal Board misperceived the standard that applies to waiver of the rule. In addition, MassAG wrote
to state on the record that he agreed with the other Intervenors that the Appeal
Board opinion contained error, but did not appeal since the Appeal Board had
found that his petition made a prima facie case for waiver.:U
B.

Analysis and Decision

As noted above, the Commission has before it both the Appeal Board's
limited finding of a prima facie case for rule waiver premised on the cessation of
project payments by one of the minority joint owners, MMWEC, and the petition
for review of ALAB-895 by TOH, NECNP, and SAPL. We also take note of
MassAG's assertion of error in ALAB-895. To reduce procedural complexity
and to provide for a comprehensive resolution of the rule waiver issue, we wiII
address all of the principal grounds asserted for a rule waiver. the bankruptcy
of PSNH; the State of New Hampshire's anti-CWIP statute, and the MMWEC
shortfall. We take account also of the undisputed fact that two of the smaller
joint owners, VL Coop and NH Coop, are also behind in their project payments.

1.

Grounds/or Rule Waiver

a.

The Waiver Rule

Rule waivers are addressed specifically in 10 C.P.R. § 2.758. Under this
provision:
The sole ground for petition for waiver or exceptioo shall be that special circumstances with
respect to the subject matter. • • are such that application of the rule. • • would not serve
the purposes for which the rule or regulation was adopted •••• [The petitioner] shall set
forth with partiruIarity the special circumstances alleged to justify the waiver or exception
requested.

No case has been cited where the Commission has waived a rule under this
section, nor are we aware of any. In Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CLI-80-16, 11 NRC 674 (1980), the Commission took
2A We have also considered MasrAO', Fourth Supplement to Petition for Waiver, dated September 15, 1988, and
the relC\'UIt papers referenced at supra note S. .
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up a Licensing Board certification that a prima facie case for waiver of 10
C.P.R. § 50.44 had been made under § 2.758, but the Commission rejected the
certification. The Commission stated that waiver was inappropriate because
the petition presented no "special circumstances" peculiar to the case, but
rather presented generic questions common to all light-water power reactors
and best resolved by rulemaking. That decision is of limited usefulness to us
here because, as will be discussed below, the special circumstances asserted as
grounds for waiver here do not present generic questions.
The only other significant Commission discussion of § 2.758 appears in the
1985 rulemaking on the standards for specific exemptions in 10 C.P.R. §50.12.
At that time we said that special circumstances as those terms would be applied
in § 50.12 would be consistent with the considerations the Commission expected
parties to address in applying § 2.758. The rule in § 50.12 establish~ that
there is a special circumstance whenever, among other things, "[a]pplication of
the regulation in the particular circumstances would not serve the underlying
purpose of the rule .••" (10 C'p.R. §50.12(a)(2)(ii», or "[t]here is present
any other material circumstance not considered when the regulation was adopted
for which it would be in the public interest to grant an exemption" (10
C.P.R. § 50.12(a)(2)(vi».
Thus, while we take account of what we said in the § 50.12 rulemaking, the
matter before us is essentially one of first impression. We must construe and
apply our regulations in a manner that is in accord with public health and safety
and general administrative law principles.

b.

The Meaning of "Special Circumstances"

The Appeal Board was clearly correct in ALAB-895 when it held that a
showing that a rate commission would not allow rate recovery of the cost of
operation cannot be the only ground for waiver. The 1984 financial qualifications
rulemaking is absolutely clear that this circumstance was offered for illustrative
purpose only and arguments to the contrary by Applicants and Staff border
on the frivolous. Moreover, even if we were to accept the proposition that
what was once considered illustrative must now be taken as exclusive, this does
not necessarily lead to denial of the waiver requests, because the anti-CWIP
statute leads here to a circumstance that appears to fit the example cited in
the rulemaking. Under anti-CWIP, the rate authority cannot grant rate relief
specifically to pay in advance for the cost of low-power operation.
We believe that the 1984 financial qualifications rulemaking did not limit the
"special circumstances" that could serve as grounds for waiver under § 2.758.
And we believe further that the concept of "special circumstances" that is most
in accord both with the general concept of rulemaking as "carving out" issues
from adjudication for generic resolution, and with what we said about § 2.758
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in the § 50.12 rulemaking is as follows. Special circumstances are present only
if the petition properly pleads one or more facts, not common to a large class of
applicants or facilities, that were not considered either explicitly or by necessary
implication in the proceeding leading to the rule sought to be waived. Only with
such a construction of the terms "special circumstances" is there assurance that
safety matters will not be ignored. Safety matters will be examined either by
rule making or in licensing adjudication, at least for the purpose of determining
their materiality and threshold safety significance.

c. The Kind of Special Circumstances Justifying Rule Waiver
Under § 2.758, it is not just any "special circumstance" that satisfies the
requirements for a prima facie showing, but only those special circumstances
that "are such that application of the rule • • • would not serve the purposes
for which the rule or regulation was adopted." We believe that this means,
at a minimum, that the special circumstances must be such as to undercut the
rationale for the rule sought to be waiVed.
The Commission also believes that a rule waiver petition under § 2.758 ought
not to be certified unless the petition and other allowed papers indicate that a
waiver is necessary to address, on the merits, a significant safety problem related
to the rule sought to be waived. The Commission's agenda is crowded with
significant regulatory matters, including new rules on nuclear plant maintenance,
fitness for duty, and high-level waste repository licensing, and safety oversight
of the over 100 nuclear power plants with operating licenses. It would not be
consistent with the Commission's statutorily mandated responsibilities to spend
time and resources on matters that are of no substantive regulatory significance.

2.

The Petitions Before Us

As indicated above, we will take up aU of the principal grounds that have
been asserted as bases for § 2.758 rule waiver. These are the bankruptcy of
PSNH, New Hampshire's anti-CWIP statute, and the cessation of or arrears in
project payments by some of the minority joint owners, including MMWEC.

a. Special Circumstances
There is no question that the circumstance ofPSNH's bankruptcy is unique to
Seabrook. The PSNH bankruptcy is the first utility bankruptcy since the Great
Depression. There is also no indication in the 1984 financial qualifications
rulemaking that utility bankruptcy was a condition taken into accounL Thus we

597

believe that the bankruptcy of PSNH does present a special circumstance within
the meaning of § 2.758.
We reach the same result for the other rule waiver grounds. We do not
believe that anti-CWIP statutes are the rule in the utility industry, and so we are
not persuaded by the record before us that anti-CWIP statutes present generic,
as opposed to case-specific issues. Moreover, there is no indication in the 1984
financial qualifications rulemaking that anti-CWIP statutes were considered.
Finally, the delay and cessation of project payments by some of the minority
owners also appear to be uncommon and a matter not considered in the financial
qualifications rulemaking.

b.

Other Requirements for Rule Waiver

Having decided that PSNH bankruptcy, anti-CWIP statutes, and delay and
cessation of minority owner project payments do all present "special circumstances," the next critical issue is whether any of these special circumstances
undercuts the rationale for the 1984 financial qualifications rule.
The essential rationale for the 1984 rule was that:
case-by-ase review of financilll qualifications for all electric utilities at the operating license
stage is unnecessary due to the ability of such utilities to recover. to • sufficient degree, all

or a portion of the costs of construction and sufficient costs of safe operation through the
ratemaking process_

49 Fed. Reg. at 35,748.
We think that it is apparent that PSNH bankruptcy and anti-CWIP, in
combination, undercut this rationale. Under anti-CWIP the utility cannot, strictly
speaking, specifically recover any portion of the costs of low-power testing. In
most cases this may not be critical, given the fact that utilities generally have
sufficient other funds derived through rates to carry them through temporary
shortfalls and delays in rate recovery. Indeed the Commission recognized in
its 1984 rulemaking that there could be phase-ins and other such delays in
recovery of costs of construction or operation, and that such delays did not
upset the rationale that rate setting would provide adequate funds.25 But here the
utility's bankruptcy clearly signals that something very unusual and serious has
occurred because of a delay in rate increases - the utility is unable to meet all
of its obligations to its creditors. We think that the combination of these two
circumstances - bankruptcy and the anti-CWIP statute - does undercut the
rationale for the 1984 rule.

2S 49 Fed. Reg.

al

3S,749.
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It is less clear that cessations of project payments undercut the logic of the
rule. The record does not clearly suggest the reasons for cessations of payments,
for example whether the cessations must be attributed to some ratemaking
problem that would undercut the logic of the 1984 rule. But, in view of the
discussion below, it is not critical to our decision to know whether delays or
cessations of project payments undercut the logic of the rule, and we will assume
for purposes of analysis that the minority owners' delay or cessation of project
payments does indeed undercut the rule's rationale.
Having held that the PSNH bankruptcy, anti-CWIP statutes, and delay or cessation of project payments by minority owners all present special circumstances,
not considered when the 1984 rule was adopted, and that these circumstances,
at least considered together, undercut the rationale of the 1984 rule, we turn to
the remaining critical issue: Is a waiver needed to address a significant safety
problem on its merits? The record shows that PSNH's share of the additional
costs of low-power testing is approximately $!,292,OOO.OO to be incurred over
a 3-month period.26 MMWEC is not paying its share of the monthly current
operating budget, and its share of the additional low-power costs would be approximately one-third of those attributed to PSNH. The VL Coop and NH Coop
shares would be even smaller,21 If we assume that all of the contributions to the
costs of low-power testing from PSNH, MMWEC, VL Coop, and NH Coop are
in doubt, the total amount in question is on the order of $3.5 million. Thus,
the critical issue left before us is whether a significant safety problem related to
the 1984 financial qualifications rule is posed by doubts regarding the ability of
Applicants to raise $3.5 million toward the cost of low-power testing.
We think that no significant safety problem is posed for the following reasons.
The purpose of the 1984 rule sought to be waived is elimination of case-by-case
financial qualifications reviews. If we go no further than the 1984 rule, no waiver
. could ever be granted because any waiver, by its nature, would defeat rather
than advance the rule's purpose. Since the Commission clearly contemplated
that there could be waivers, we must look further to determine the relevant
"purposes" in applying § 2.758. At this point we depart somewhat from the
analysis in ALAB-895. The Appeal Board held that a prima facie showing
sufficient to certify the waiver request to the Commission could not be made
unless the petitioner established, prima facie. that there would be a shortfall in
funds to conduct low-power testing. E.g .• 28 NRC at 25. In essence, in applying
§ 2.758 the Appeal Board took reasonable assurance of financial qualifications
as the purpose to be served by the rule. We think it is preferable to examine

26 ALAB.89S. lupra. 28 NRC It 23.
27Thc joint owners' shues of operating expenses Ire in proportion to their ownership shues. PSNH', ownenhip
share is Ipproximale!y 3S.57%; MMWEC', share is Il.S9%; VL Coop'. sIwe is Ipproximlle!y 0.41 %; and NH
Coop', .hue is Ipproximale!y 2.17%. Suo e.,., Third Supplement to M... AG',Pl:titim, Appendix L
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the underlying purpose of the requirement that there be a financial qualifications
review.
The reason for conducting a financial qualifications review and requiring a
finding of financial qualifications is solely to provide some added assurance that
a licensee would not, because of financial difficulties, be under pressure to take
some safety shortcuts. Thus in the 1984 rulemaking we stated that:
A financial disability is not a safety hazard per se because the licensee can and under !he
Commission', regulations would be obliged to simply cease operatiool if necessary funds to
operate safely were not available. At most, the Atanic Energy Commission, in drafting the
rule, must have intuitively concluded that a licensee in financially straitened circmnstances
would be under more pressure to commit safety violations or take safety "shortcuts" than one
in good financial shape. Accordingly, !he drafters of the rule sought to achieve some level of
assurance, prior to licensing, that licensees would not be forced by financial circumstances
to choose between shutting down or taking shortcuts while the license was in effcct.2J

Whatever may be the legitimacy of this safety purpose for full-power operation,
it stretches reason to suppose that the safety rationale would have any bearing
on a limited license for low-power testing. Shortcuts in safety at full power
conceivably could avoid shutdowns or derating and thereby contribute to greater
plant availability and revenue from power sales. But shortcuts in low-power
testing safety will not lead to generation of more revenue that would benefit
the plant owners. Low-power testing does not generate revenue from power
sales. The only purpose of low-power testing is to further ensure plant safety by
checking selected plant systems that cannot be checked without core criticality
and confirming various operating parameters. There is every incentive to do the
job well and no rational incentive to cut corners.
Second, the amount of money in question - $3.5 million dollars over a period
of a few months - is relatively small. It is an insignificant fraction of the money
already spent on the Seabrook project It strains credibility to suppose that
Applicants would jeopardize the billions already invested in Seabrook merely
to save a few hundred thousand or even a few million dollars needed for safe
low-power testing.
Finally, the safety risks of low-power testing are low. We have examined
and reaffirmed this conclusion in a recent rulemakingl9 and nothing in any of
the papers before us suggests otherwise. To be sure, low-power testing will
contaminate some limited portions of the plant, and will irradiate the fuel, but
these raise questions of proper decommissioning and spent fuel storage and
disposal which are addressed separately in Part n of this Decision.

2J 49 Fed. Rea. It 35,749.
19 53 Fed. Rea. 36,955,36,956 (Sept. 23, 1988).
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For these reasons, we conclude that the rule waiver petitions before us do
not present a significant safety problem, and therefore must be denied.

IV.

NECNP'S MOTION FOR A HOUSEKEEPING STAY

We have not up to now considered NECNP's motion for a stay of the lowpower authorization to permit stay motions before us or before a United States
Court of Appeals. This order requires Applicants to meet several conditions,
and it appears to us that the time to fulfill those conditions could leave adequate
time for the filing of any appropriate stay motion. Moreover, a pending motion
to litigate new onsite emergency planning issues must be ruled upon prior to
licensing of low-power testing. Against the possibility that Applicants and the
Licensing Board may fulfill these conditions sooner than any party that wished
to could seek a stay, we delay the effective date of this Decision until 10 days
after the referenced Licensing Board decision or Staff notice to the Commission
that Applicants have satisfied the decommissioning requirements of this order,
whichever is later. In order not to unduly burden the parties, adjudicating boards,
and reviewing courts during the upcoming holidays, no low-power testing license
may be issued at least until January 6, 1989. Any motion for a stay or other
relief from this order shall be brought to the Commission itself.

V.

ADDITIONAL COMMENT

We are constrained to make a concluding comment about the Staff's position
in this case. Staff has consistently opposed any rule waiver in pleadings before
the Licensing Board, the Appeal Board, and the Commission. This means that
the Staff's "bottom line" position in this formal adjudicatory proceeding is that
no review of or finding on Applicants' financial qualifications for low-power
testing is either needed or required. Yet in its response to the Commission's
July 14, 1988 Order, and also in a belated filing on December 13, 1988,30
the Staff has apparently advised Applicants that "we [Staff] have required the
Applicants to demonstrate, prior to commencement of low-power operation,
that there is reasonable assurance that they possess or can obtain the financial
resources needed to conduct that activity in a manner that does not endanger the
public health and safety." This is flatly inconsistent with Staff positions in this
case. Only by obtaining a waiver of the rule, which the Staff has not sought
30The euct nature of the filinl g unclear. To. larae extent it bo1sten. and in lOme respects modifies. the
pocition the Staff espoused in ill Novanber 16. 1988 responae to the Commisaion', Order CU·8S-7. It should
hive included. but did not, lOme motion foc Ic:c:eptance cl an CIlhenrise unauthorized p1eadinl. MOI'COYCr. there
g no &ood RISon why the vie.... 1Ct rorth in the filinl could not have been included in the nsponae to CU·SS-7.
We have given lID cmsidcration to the filinl except in thia conc1udina commmL
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here, may Staff assert authority to deny or condition the low-power testing
license because of a concern about financial qualifications. Staff cannot have
it both ways - it cannot advise the Commission that there are no grounds for
a rule waiver, and at the same time conduct its informal licensing review as if
a waiver was in fact needed. See Union of Concerned Scie1l1ists v. NRC, 735
F.2d 1437 (D.C. Cit. 1984), cert. denied, Arkansas Power & Light CO. V. UCS,
469 U.S. 1132 (1985).
We should note in this regard that this Decision does not hold that the
waiver petitions present no significant safety problem because PSNH and other
Applicants are financially qualified. We hold instead that, on the facts of the
case, lack of financial qualifications does not pose a significant safety problem.
It is so ORDERED.
For the Commission
JOHN C. HOYLE
Assistant Secretary of the
Commission
Dated at Rockville, Maryland,
this 21st day of December 1988.
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CLI-88-11

Cite as 28 NRC 603 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Kenneth M. Carr
Kenneth C. Rogers
James R. Curtiss

Docket No. 5O-322·0L·5

In the Matter of
LONG ISLAND UGHTlNG
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

December 21, 1988

In declining to take review of two Appeal Board decisions (ALAB-900,
28 NRC 275, and ALAB-901, 28 NRC 302), and in observing that a third
Appeal Board decision (ALAB-902, 28 NRC 423) appears to have been rendered
essentially moot, the Commission also offers guidance, occasioned by the
decision in ALAB-900, as to the course of action to be followed if a problem is
found with the scope of an emergency exercise. To the extent that the scope of
an exercise is found to be inadequate, the Commission comments, the applicant
need not conduct an entirely new full-scale exercise but may conduct instead a
remedial exercise of sufficient scope to address the particular deficiency found
in the first exercise.

ORDER
The petitions for review of ALAB-900, 28 NRC 275, and ALAB-901, 28
NRC 302, are denied. In declining to take review of ALAB-900, and therefore
letting stand the Appeal Board's determinations that questions on the scope of
an exercise may be raised in licensing proceedings, the Commission also wants
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to make clear what results if a problem is found with the scope of an exercise.
To the extent an exercise was not of an adequate scope, the applicant need
not conduct an entirely new full-scale exercise. The applicant may conduct a
remedial exercise sufficient in scope to address the deficiency in the original
scope of the exercise.
Because the Commission has taken up, by order of November 9, 1988
(unpublished), the issue of whether Intervenors' conduct merited expulsion from
the entire proceeding or any other sanction, the issue presented in ALAB-902,
28 NRC 423, is essentially moot, and the petition for review of ALAB-902 is
denied. The request for a stay of ALAB-902 is also denied.
Commissioner Curtiss did not participate in this Order.
The separate views of Commissioner Rogers are attached.
It is so ORDERED.
For the Commission
JOHN C. HOYLE
Assistant Secretary of the
Commission
Dated at Rockville, Maryland,
this 21st day of December 1988.

SEPARATE VIEWS OF COMMISSIONER ROGERS
I agree with the Commission's decision not to take review of ALAB900, ALAB-901, and ALAB-902. I also believe that various aspects of the
Commission's Emergency Planning Regulations may well warrant clarification
and revision. I further believe that the Staff should review these regulations in
their entirety and that the Commission should make whatever changes appear
necessary. However, until that time, I would prefer that the Commission refrain
from offering guidance on specific issues, such as the required scope of a
remedial exercise, especially when the parties before us have neither raised
nor briefed those issues fully. I urge the Commission to direct the Staff to
promptly initiate a complete review of the Commission's Emergency Planning
Regulations.
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CLI-88-12

Cite as 28 NRC 605 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

lando W. Zech. Jr•• Chairman
Thomas .... Roberts
Kenneth .... Carr
Kenneth C. Rogers
James R. Curtiss

Docket Nos. 50-445-0L
50-446-0L
50-445-CPA

In the "'atter of

TEXAS UTILITIES ELECTRIC
COMPANY. et sl.
(Comanche Peak Steam Electric
Station. Units 1 and 2)

December 21.1988

The Commission itself eleets to rule on a late intervention petition filed with
the Licensing Board after the Board dismissed both cases in which the petitioner
public interest group seeks to intervene. Upon review, the Commission finds
that Intervenor has failed to satisfy the five-factor test for l~te-filed intervention
petitions and it therefore denies the petition to intervene.
RULES OF PRACTICE:

UNTIMELY INTERVENTION PETITIONS

In determining whether to grant an untimely intervention petition, the five
factors found in 10 C.F.R. § 2.714(a)(I)(i)-(v) must be balanced. Those five
factors are: (1) the "good cause" for failure to file on time; (2) the availability
of other means of protecting the petitioners' interests; (3) the extent to which the
petitioners' participation may reasonably be expected to assist in developing a
sound record; (4) the extent to which the petitioners' interest will be represented
by existing parties; and (5) the extent to which the petitioners' participation will
broaden the issues or delay the proceeding.
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RULES OF PRACTICE:

PETITIONS TO INTERVENE

The burden is on the petitioner to satisfy the Commission that a balancing
of the five factors found in 10 C.F.R. § 2.714(a)(I) weighs in favor of granting
the petition. Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit
I), CLI-83-25, 18 NRC 327,331 (1983).
RULES OF PRACTICE:
(GOOD CAUSE)

UNTIMELY INTERVENTION PETITIONS

Longstanding and weIl-settled Commission precedent clearly holds that one
party may not demonstrate "good cause" for late intervention by attempting to
substitute itself for another party that has withdrawn from the proceeding. See,
e.g., Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB-444,
6 NRC 760, 795-98 (1977).
RULES OF PRACTICE:

UNTIMELY INTERVENTION PETITIONS

When an intervention is extremely untimely and the proceeding has been
essentially completed and the petitioner utterly fails to demonstrate any "good
cause" for late intervention, it must make a "compelling" case that the other four
factors weigh in its favor. See, e.g., Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-743, 18 NRC 387, 397 (1983) ("Shoreham");
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707,
16 NRC 1760, 1765 (1982); South Carolina Electric and Gas Co. (Virgil
C. Summer Nuclear Station, Unit I), ALAB-642, 13 NRC 881, 886 (1981),
afJ'd sub nom. Fairfield United Action v. NRC, 679 F.2d 261 (D.C. Cir. 1982)
(Table).
RULES OF PRACTICE: UNTIMELY INTERVENTION PETITIONS
(ASSISTANCE IN DEVELOPING A SOUND RECORD)
In addressing the third lateness factor of 10 C.F.R. §2.714(a)(I) - the
extent to which the petitioner's participation might reasonably be expected to
assist in developing a sound record - a petitioner "should set out with as
much particularity as possible the precise issues it plans to cover, identify its
prospective witnesses, and summarize their proposed testimony." Mississippi
Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704,
16 NRC 1725, 1730 (1982); Shoreham, 18 NRC at 399.
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RULES OF PRACTICE: UNTIMELY INTERVENTION PETITIONS
(BROADENING OF ISSUES OR DELAY)
Allegations that applicant and attorneys for former intervenors have conspired
to enter into "illegal settlement agreements" are new issues that would broaden
the issues in dispute before the two proceedings. The settlement agreements,
entered into between utility and attorneys for alleged whistleblowers, do not
restrict access of the individuals to the NRC and therefore do not appear to
violate federal law or NRC regulation.

MEMORANDUM AND ORDER
I.

INTRODUCTION AND SUMMARY

On August II, 1988, the organization Citizens for Fair Utility Regulation
("CFUR" or "Petitioners") filed a late petition before the Atomic Safety and
Licensing Board seeking to intervene in the Comanche Peak Operating License
("OL'') and Construction Permit Amendment ("CPA'') proceedings. This filing
presents a somewhat unusual situation because the Licensing Board that was
conducting those proceedings dismissed both cases on July 13, 1988, approximately 4 weeks earlier, acting on a joint motion filed by all parties pursuant to
a settlement agreement. The NRC Staff and the applicant, Texas Utilities Electric Company ("TUEC''), filed their responses with the Commission rather than
with the Licensing Board, in the apparent belief that the Commission had sole
jurisdiction over the petition. The Licensing Board has not acted on CFUR's
petition - not even to the extent of ruling on the threshold question of whether
it has jurisdiction to entertain the petition. In light of the Licensing Board's
inaction, and in order to clarify any resulting confusion regarding the status of
the Comanche Peak facility, the Commission has elected to rule on the petition
itself.1 Upon review, we find that the petition fails to satisfy the five-factor test
for late-filed intervention petitions set forth in 10 C.F.R. § 2.714(a)(1)(i)-(v).
Therefore, we deny the petition to intervene.

1 Resolution of this question has been delayed by I series of questionable judgmmts by the parties Ind the
licensing Board. Initially. the Petitioncn filed their petition before the licensing Board that had been hearing
both Cananche Peak proceedings despite the licensing Board's clear IUtcment during I public proceeding the
day before it dismissed the case that any such petition should be directed to the Canmission. Su Tr. 25,202-08.
Whether that advice was correct in this case is a question we need not reach in view of our decision to rule on
the petition ourscJves.
'
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II.

CFUR'S PETITION

CFUR was one of three original intervenors in this proceeding, having been
admitted to the proceeding on June 27, 1979. CFUR and the second intervenor
withdrew from the procecding in 1982, leaving the Citizens Association for
Sound Energy ("CASE") as the only party contesting the issuance of the
operating license. In this petition, CFUR alleges that it withdrew from the
proceeding on the assumptions that (1) it would support CASE's efforts and
(2) CASE would diligently prosecute the proceeding against Comanche Peak.2
CFUR further alleges that CASE does not intend to implement the oversight
functions of the settlement agreement which allow a CASE representative: (1)
to monitor construction and operation of the plant as a member of TUEC's
Opr-rations Review Committee; and (2) to report any perceived problems to the
NRC as necessary. Accordingly, in CFUR's view, CASE cannot be relied upon
to uphold the public's interest in a safe plant.
As a result, CFUR argues that it is now entitled to replace CASE as an
intervenor in the proceeding because CASE has failed to carry out the above
assumptions upon which CFUR acted, contrary to CFUR's wishes. According
to the petition, if CFUR had known that CASE might withdraw from the
proceeding, it would not have withdrawn. Therefore, argues CFUR, good eause
exists to grant the late-filed petition to intervene.3
Furthermore, CFUR alleges that it has no alternative means other than
intervention to protect its and the public's interests, that it can make important
contributions to the record, that no other parties are available to represent
CFUR's interests, and that allowing CFUR to intervene will not delay the
proceedings which were dismissed by the Licensing Board on July 13, 1988.
III.
A.

ANALYSIS

The Applicable Standard

In order to prevail, CFUR must satisfy a balancing of the five requirements
for an "untimely" or "late-filed" petition found in 10 C.F.R. § 2.714(a)(1)(i)-(v).4
Those five factors arc:

2CFUR aUeg~ that its reliance upon CASE was "reasonable." We accept this characterization although. as we
will demonstrate, it is irrelevant for our purp05~.
3 CFUR's aUcgltions include: a breakdown of QAIQC procedu= at the plant; the existence of unspecified lif.,.
threatenL.,g safety naws; perjury by the applicant's employees or agents; falsification of documents and engineering
calculations by the applicant; hazardous insulation used in the plant; invalid hydrostatic testing; poor-<Juality pipe
coating; inadequate recordkccping; and defective welds in the spent fuel poollincr.
4The r.'RC Staff conced~ that CRJR satisfi~ the standing and interest requirements found in §2.714. Ste NRC
Staff R~(>O"se at 7·8. We agree. Thus, we will confine our analysis to the five-factor laten~s tcsL
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(1) the "good cause" for failure to file on time; (2) the availability of
other means of protecting the petitioners' interests; (3) the extent to
which the petitioners' participation may reasonably be expected to assist
in developing a sound record; (4) the extent to which the petitioners'
interest will be represented by existing parties; and (5) the extent to
which the petitioners' participation will broaden the issues or delay the
proceeding.
The burden is on the petitioner to satisfy the Commission that a balancing of
these factors weighs in favor of granting the petition. Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit I), CLI-83-25, 18 NRC 327,331
(1983).'

n.

Factor (i):

"Good Cause" for Late Intervention

Longstanding and weII-settled Commission precedent clearly holds that one
party may not demonstrate "good cause" for late intervention by attempting to
substitute itself for another party that has withdrawn from the proceeding. See,
e.g., Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB-444, 6
NRC 760, 795-98 (1977) ("River Bend''). In that case, the Union of Concerned
Scientists attempted to replace the State of Louisiana after the State decided to
withdraw from the proceeding, arguing that the organization and its members
had been "lulled into inaction" by the State's previous participation. 6 NRC
at 796. The Appeal Board rejected that argument, holding that the belated
petitioners assumed the risk that the previous litigant's degree of involvement
would not fulfiII their'expectations and that "a foreseeable consequence of the
materialization of that risk was that it would no longer be possible to undertake
[themselves] the vindication of [their] interests.''' 6 NRC at 797, quoting Duke
Power Co. (Cherokee Nuclear Station, Units 1,2, and 3), ALAB-440, 6 NRC
642, 645 (1977) ("Cherokee''). In essence, a potential intervenor may not rely
upon an existing intervenor to present its views or represent its positions without
assuming the risk that they will not do so.
Furthermore, the U.S. Court of Appeals for the District of Columbia Circuit
has specifically upheld the Commission's denial of late intervention in similar
circumstances. "We do not find in statute or case law any ground for accepting
the premise that proceedings before administrative agencies are to be constituted
as endurance contests modeled after relay races in which the baton of proceeding
'In preparing !his order, we have reviewed both CFUR', initial petition and its "F"1nt Supplement" together
with the re5pmscs to both documents filed by both the NRC Staff and the Applicant, TIJEc. We have totally
disregarded the letter filed by the Nuclear Management and Resources Council ("NUMARC',), dated October 7,
1988. NUMARC is not a party to this proceeding and has not sought to participate under Commission regulations.
Organintions that wish to present their views on the record should properly seck leave to intervene or leave to
participate as an amicus. See 10 C.F.R. 12.715 (1988).
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is passed on successively from one legally exhausted contestant to a newly
arriving legal stranger." Easton Utilities Commission v. AEC, 424 F.2d 847,
852 (D.C. Cir. 1970).
Clearly, this case is analogous to the River Bend, Cherokee, and Easton cases.
In each of these cases, the intervenors attempted to claim a "right" to substitute
themselves for parties who had withdrawn from the proceedings. Obviously,
however, a party has no "right" to substitute itself into a proceeding. Instead,
each, party must demonstrate that it is entitled to, intervene on its own merits.
Any previous reliance - however misplaced - on another party to assert its
interests does not in and of itself constitute sufficient "good cause" to justify late
intervention. Like the petitioners in River Bend and Cherokee, CFUR assumed
the risk that CASE would not represent its interests to its complete satisfaction
when it withdrew from the proceeding in 1982. It cannot now complain when
that risk becomes reality.6 Thus, the claim that CFUR retied upon CASE to
represent its interests in the hearing does not constitute "good cause" for late
intervention, and the first factor weighs against granting the petition.
C.

Analysis of Factors (ii) through (v)

We now turn our attention to the remaining four factors against which we
must weigh the petition. When the intervention is extremely untimely and the
proceeding has been essentially completed, as is true in this case, and the
petitioner utterly fails to demonstrate any "good cause" for late intervention,
it must make a "compelling" case that the other four factors weigh in its favor.
See, e.g., Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I),
ALAB-743, 18 NRC 387, 397 (1983) ("Shoreham"); Detroit Edison Co. (Enrico
Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760, 1765 (1982);
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
I), ALAB-642, 13 NRC 881, 886 (1981), aff'd sub nom. Fairfield United Action
v. NRC, 679 F.2d 261 (D.C. Cir. 1982) (fable). As we will demonstrate, we
find no compelling case here.
The NRC Staff concedes that factors (ii) and (iv) weigh in favor of the Petitioner and we agree. Thrning to the third factor, the ability to contribute to
a sound record, we find that CFUR his been absent from the proceedings for
six (6) years. There is no evidence that it has any knowledge of the nature of
the factual background or specific issues involved in Contention 5 at issue in the

6The fact !hat ....rious memben of CASE may have disag=d wilh Ihe coune of action taken by Ihe majority of
CASE·, membership or directors does not add any support to CFUR·, petition. Obviously. in any organization.
Ihere can be u many points of view as there ate members.
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OL proceeding or Contention 2 at issue in the CPA proceeding.' Furthermore,
and most importantly, it has identified no special expertise or experience that
its members possess which would enable it to address those issues. The
only factor cited is a vague reference to participation in the prior proceedings
before it withdrew as a party. However, CFUR does not provide us with any
specific accomplishment in those hearings that would demonstrate any significant
expertise.
Moreover, CFUR has not identified any witnesses it intends to call at the
hearings that it proposes, much less any experts in the areas that were at issue
in either the OL or CPA proceeding. Additionally, CFUR's issues appear to be
simple, unsupported disagreements with statements in various NRC documents
such as inspection reports. See Petition at 14-15. The Appeal Board has
repeatedly stressed the importance of providing specific and detailed information
in support of factor (iii). "When a petitioner addresses this [third] criterion
it should set out with as much particularity as possible the precise issues it
plans to cover, identify its prospective witnesses, and summarize their proposed
testimony." Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units
1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982); Shoreham. 18 NRC at 399.
In the circumstances of this case, CFUR would need to be very Precise and
detailed regarding the issues it intends to raise and how it intends to address
them. Having failed to do so, this factor weighs heavily against intervention.
Regarding factor (v), we find that there will be an inevitable delay while
CFUR acquaints itself with the proceedings. Although CFUR alleges that
it "is fully prepared to take the proceedings as it finds them," see Petition
at 19, we find that promise of questionable value. CFUR's members have
not been involved with the proceedings for over six (6) years. The petition
indicates that CFUR apparently has no knowledge of the extensive proceedings
that have occurred after 1982. fur example, CFUR's primary reference to the
extensive corrective programs undertaken by TUEC at Comanche Peak, such as
the CPRT and the CAP, is a quote from a 1987 CASE newsletter. See Petition,
Attach. G. Additionally, CFUR makes no reference to the extensive evaluations
by the NRC Staff which have resulted in the various Project Status Reports
and the Supplemental Safety Evaluation Reports. Obviously, evaluation of these
documents (among many others) would be central to understanding the status of
the plant's construction and the current posture of the licensing process. Yet the
petition contains no evidence that CFUR has even commenced such a review.

'Throughoot both the Petition and the "FJnt Supplement." CFUR hIS repeatedly ignored the CPA proceeding and
has failed to address Cmtention 2 admincd in that proceeding. While we will treat the petitim IS filed in both
proceedings. we note that whit little IUbstance CFUR', IUbmituls contain
exclusively to the OL proceeding.
not the CPA proceeding. Therefore, any &howing in flvor of CFUR', intervention in the OL proceeding is Ibsent
in the CPA proceeding.

mer
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Therefore, we find no evidence in the petition that CFUR could immediately
step into both proceedings without a substantial delay.
Furthermore, CFUR appears to be attempting to broaden the issues in dispute
before the two proceedings. Contention 5 at issue in the OL proceeding
alleges that TUEC employed inadequate Quality Assurance/Quality Control
("QNQC") procedures during plant construction. Contention 2 at issue in the
CPA proceeding alleges that WEC deliberately violated NRC regulations in
order to speed construction. However, CFUR raises issues that appear to go
beyond those two areas. See note 3, supra. Expansion of the hearings to cover
these issues would undoubtedly delay the proceedings.

IV.

CFUR'S SUPPLEMENTAL PLEADING

In its "First Supplement." CFUR alleges that TUEC and CASE have conspired to enter into "illegal settlement agreements" resolving at least one of
the Department of Labor ("DOL") employment discrimination cases concerning
retaliation against alleged "whistleblowers." CFUR seeks a hearing to explore
these claims. In addition to widening the scope of the proceedings, see factor
(v), supra, these allegations do not constitute grounds for ordering a hearing.8
We read the agreement referenced in the CFUR's supplemental petition to allow
the individual involved to bring any safety concerns he has directly to the NRC,
either on his own behalf or on the behalf of organizations not referenced in the
agreement. and to respond to an administrative subpoena if that subpoena is
not quashed by the issuing officer. In its response, TUEC concedes as much.
See Applicant'S Response to CFUR's First Supplement at 8. Moreover, at the
prehearing conference discussing the settlement agreement (at which CFUR was
present), counsel for both CASE and TUEC pointed out that none of those individuals involved in settlement agreements before the DOL were barred from
bringing concerns to the NRC. See 'fr. 25,257,25,268. The agreement referenced
in the CFUR petition only restricts the individual's right to appear voluntarily
as a witness or a party in certain NRC proceedings (and then only on behalf
of the organizations and individuals listed in the agreement) and obligates the
individual to take "reasonable" steps to resist a subpoena in such proceedings.
As long as the individual's right to bring matters to the NRC in a reasonably

8 CFUR's allegations in this regan! appear direct.cd not at CASE itself. !he NRC, or evat TUEC or its contractotS.
but at !he attorneys who represented CASE before !he NRC and, coincidently, \he specific individual before !he
Department of Labor. These allegations concern actions perfonned in !heir role as a representative before !he
DOL. Therefore, !he proper forum for !hesc canplaints is likely not !he NRC. Acconling 10 an exhibit attached
10 CFUR', "Fust Supplcment," we understand !hat !he individual involved is pursuing this question before !he
DOL.
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convenient manner is not curtailed, we do not see a violation of federal law or
NRC regulation.
V.

SUMMARY

In summary, CFUR has failed to justify the lateness of the petition and has not
carried its "compelling" burden of balancing the last four factors. Accordingly,
the petition to intervene must be and hereby is denied.9
It is so ORDERED.
For the Commission,
JOHN C. HOYLE
Assistant Secretary for the
Commission
Dated at Rockville, Maryland,
this 21st day of December 1988.

9 On Ihe day before Ihe Commission was to vote on this order, Ihe Cmunission received a MSecond Supplement"
to Ihe Petition to Intervene fran CFUR. The Supplement alleges various inadequacies in Ihe installation of Kipton
insulation at Ihe Comanche Peak flcility. This extremely lite pleading does not contain any evidence or information
Ihat would change our decision on !he outcome of Ihe petition to intervene.
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Alan S. Rosenthal, Chairman
Howard A. Wilber

Docket Nos. S()"443-0L-1
SO-444-0L-1
(Onslte Emergency Planning
and Safety Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et sl.
(Seabrook Station, Units 1
and 2)

December 1,1988

The Appeal Board dismisses, as prematUre, an intervenor's appeal from a
Licensing Board's memorandum and order denying its motion to add new bases
to a previously admitted contention.

RULES OF PRACTICE:

INTERLOCUTORY APPEALS

The Commission's Rules of Practice contain a general proscription against
interlocutory appeals. 10 C.F.R. 2.730(f); Houston Lighting and Power Co. (AI·
lens Creek Nuclear Generating Station, Unit No.1), ALAB-625, 13 NRC 13,
IS (1981); Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2);
ALAB-370, 5 NRC 131 (1977), and cases there cited. The single exception to
the general proscription is found in 10 C.F.R. 2.7148.
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RULES OF PRACTICE:

APPELLATE PROCEDURE

Whether a licensing board's resolution of a contention is final for appellate
purposes where other issues are still pending before it, hinges upon whether
such resolution can reasonably be regarded as disposing of "a major segment of
the case." Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB-300,
2 NRC 752, 758 (1975).

RULES OF PRACTICE:

APPELLATE PROCEDURE

The Appeal Board has the discretion to undertake interlocutory review of
Licensing Board orders in the exercise of its directed certification authority. See
10 C.F.R. 2.718(i), 2.785(b)(1); ALAB-271, 1 NRC 478, 482-83 (1975). As a
general rule, however, that authority will be invoked only if the ruling in question
"either (1) threaten[s] the party adversely affected by it with immediate and
serious irreparable impact which, as a practical matter, could not be alleviated
by a later appeal or (2) affect[s] the basic structure of the proceeding in a
pervasive or unusual manner." Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-40S, 5 NRC 1190, 1192
(1977).

APPEARANCES
Stephen A. Jonas, Boston, Massachusetts, for intervenor James M. Shannon,
Attorney General of Massachusetts.
Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck, Jeffrey
P. Trout, and Jay Bradrord Smith, Boston, Massachusetts, for the
applicants Public Service Company of New Hampshire, et aI.
Gregory Alan Berry for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
1. Last February, in ALAB-883.1 we granted the motion of the intervenor
Attorney General of Massachusetts to reopen the record and to admit two
additional contentions in the onsite emergency planning and safety issues phase

IV NRC 4:3.
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of this operating license proceeding involving the Seabrook nuclear facility.2
The contentions related to the adequacy of the applicants' arrangements for
providing "early notification and clear instruction" to persons located within
the Massachusetts portion of the Seabrook plume exposure pathway emergency
planning zone (EPZ) in the event of a radiological emergency at the facility.'
As a basis for the contentions, the Attorney General pointed to the removal of
the fixed-position emergency notification sirens that were to serve that purpose
within the Massachusetts part of the EPZ.
fur reasons that were developed in ALAB-883, we concluded that, under
then-existing Commission emergency planning regulations, the public notification issue would have to be resolved by the Licensing Board prior to the
authorization of low-power operation of the Seabrook facility (i.e., operation at
levels up to five percent of rated power). Thereafter, however, the Commission
amended those regulations to permit such operation in advance of the resolution
of any issues pertaining to the sufficiency of offsite public notification systems.4
On the strength of the amendment, on October 7 the Commission vacated so
much of ALAB-883 as had determined that an adequate system for prompt
public notification in the event of an accident was a prerequisite to low-power
operation.'
In taking this action, the Commission expressly left it to the Licensing
Board Panel Chairman (i.e., the Chief Administrative Judge of that Panel) to
decide whether the public notification issue should remain with the Licensing
Board concerned with onsite emergency planning matters or, instead, should
be transferred to the differently constituted Licensing Board having juriSdiction
over all other emergency planning issues, including those concerned with the
Massachusetts offsite emergency response plan.1i (The question arose because, in
general, the former Board was concerned with matters requiring resolution prior
to low-power operation, while those matters relating to full-power operation
alone were within the domain of the latter Board.) On October 12, the Acting
Chief Administrative Judge issued a Notice of Clarification to the effect that the
so-called "onsite" Board would continue to preside over the public notification
matter.'
On the same day. that Board issued a memorandum and order addressed
to the motion of the Attorney General to add certain new bases to an amended
2 The motion wu filed with us. nther than with the licensing Board, because I partial initial decision disposing
of all issues prcscntcd 10 it in thlt phuc or the proceeding bid already been rendered. S66 it!. It 45 n.t. On the
basia of our gnnt or the AttDmey
motion. we remanded the calISe 10 the licensing Board for litigation
of the newly IcImitt.cd c:ontcntions. 14. It 55.
'$66 to c.F.R. 50.47(b)(5).
4 $66 53 Fed. Reg. 36,955 (1988).
'$66 CU·88-8, 28 NRC 419 (1988).
1i 14. It 421.
, $6653 Fed. Reg. 40,804 (1988).
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contention on the public notification system for Massachusetts that the Licensing
Board had admitted earlier.' The Board denied the motion on the grounds that
(1) in actuality the Attorney General was endeavoring to raise new issues; and
(2) there was insufficient justification to permit the introduction of such issues
through the vehicle of late-filed contentions.'
On October 21, the Attorney General filed a notice of appeaI from this
disposition of his motion. Accompanying the notice was a letter raising a
question whether, in the particular circumstances of the case, the appeal was
properly taken at this time or, rather, had to abide the event of a decision on the
entitlement of the applicants to a full-power license for Seabrook.10 We then
solicited the views of the interested parties on this question.11 Each of them
- the Attorney General, the applicants, and the NRC staff - has provided us
with the same answer. the appeal is premature. For the reasons that follow,
we agree.
2. As we have often had occasion to observe, the Commission's Rules of
Practice contain a general proscription against interlocutory appea1s.12 And
that the Licensing Board's October 12 memorandum and order is wholly
interlocutory in character is beyond dispute. It decided nothing other than that
the Attorney General's amended contention is not now open to the assignment
of the additional bases that that intervenor would append to iL The contention
itself, with the bases previously assigned for it, still awaits Licensing Board
disposition on the merits.
In suggesting that the October 12 memorandum and order nonetheless might
be appealable at this time, the Attorney General's letter accompanying his notice
of appeal alluded to the previous issuance by the same (Le., the onsite) Licensing
Board of a partial initial decision authorizing low-power operation.13 In his most
recent filing, however, the Attorney General appears implicitly to acknowledge
that such a consideration cannot serve to attach some degree of finality to what

• S•• Memorandum and 0nIcr (October 12, 1988) (unpubliabccl); Memorandum and 0nIcr (June 2, 1988)
(unpublished).
'Su Memorandum and 0nIcr (Octobc:r 12, 1983) at 3·9.
10 Su Lcuer from Stophen A.lonu 10 Alan S. Ro.cnthal (October 21.1988).
11 Sc. 0nIcr (October 25, 19&8) (unpubliahed).
u 10 C.F.R. 2730(l); HOIUfoIl U,IotiII, II1IIl POtWr Co. (AlIens Creek Nuclear Generating Station, Unit No. I),
ALAB·625, 13 NRC 13. IS (1981); PIIhlic SmiC4 Co. olOklwmtI (Black rex Statim. Units 1 and 2), ALAB·
370. S NRC 131 (1977). and cues there cited. The single exceptim 10 the pen! proscription is found in 10
C.F.R. 2714a and, because applicable IOldy to the grant or dcni.al of inlervcntion pctitiona, is cL no pn:sent
relevance.
13 The Attorney Genc:ra1 docs not lJ'CciIic:ally identify the decision he hIS in mind. The Ucensing Board', II10IIt
recent pronounc:cment on the I\lbjcct of low.power operation is its August 8. 1988 memorandum and order. LBP·
88·20, 28 NRC 161. In that issuance, the Board COIcludcd that it was not nccessl%)' to resolve prior to IUCh
operation a pending question pertaining to the cnvUmmental qua1i/ication of ocrtain coaxial cable used in the
Scabmolt facility. Su ALAB·&91. 27 NRC 341 (1988). Earlier this week, we affirmed that COIclusion. S.,
ALAB·904, 28 NRC S09 (1988).
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manifestly is an interlocutory order.14 Such an acknowledgment is necessary.
For, as the staff correctly observes, an authorization of low-power operation has
no possible bearing upon the treatment of a public notification contention that.
as matters currently stand, is relevant only to full-power operation.J5
3. We need not now decide whether, assuming that he is dissatisfied with the
onsite Licensing Board's eventual resolution of his amended public notification
contention on the merits, the Attorney General will be entitled to appeal that
resolution immediately, even if other issues are still pending before that Board
or the offsite Licensing BoardYs The answer to that question, should it come to
the fore, obviously will hinge upon whether such resolution can reasonably be
regarded as disposing of "a major segment of the case" and, thus, as satisfying
the Davis-Besse test of "finality" for appeal purposes.J7 That inquiry is best left
for such later date when and if it would no longer be simply conjectural. Suffice
it to say at this juncture that. should the occasion arise, the Attorney General
might be well-advised to follow the same course of filing a precautionary notice
of appeal as was done in this instance.
The AttOrney General's appeal from the Licensing Board's October 12, 1988
memorandum and order is dismissed as premature.11
It is so ORDERED.
FOR TIIE APPEAL BOARD

c. Jean Shoemaker
Secretary to the
Appeal Board

14 Su Mauadmscus Auomey Gcncn1·. Response 10 October 25. 1988 Appeal Baud Order (November 8. 1988).
15 Su NRC Staff Supplemental Rcspc:me 10 October 25. 1988 Appeal Baud Order (November 4. 1988) at 3.
16 At preaent. the ensite Board .till h .. bet"", it the islUe of the cmircnmental qualification cL the coaxial cable.
Su 611prtl note 13. fur ita put. the offaite Board is COIIIidering a wide variety of Wuea pertaining 10 the New
Hampshire and MauaclUlsctlS emergency _pc:me plana.
17 S•• Tol6do Et!i.ro1l Co. (Davis·BealO Nuclear Power Station). ALAB·300. 2 NRC 752. 758 (1975).
18 This Board does have the cliscR:lion 10 undertake the interloculOly nMeW of licensing Baud orden in the
exercise of ita clirected c:c:rtification authority. S•• 10 C.F.R. 2.718(i). 2.78S(bXl); ALAB·271. 1 NRC 478. 48283 (197S). At a gencn1 rule. however, that authority will be inwked only if the ruling in queation Meither (1)
threaten[s]the puty aclvenely affoeted by it with inunediste and aeriOUl irrepuable impact which, a. a pnctica1
matter, could not be alleviated by a later appeal or (2) affect[l]the basic ItnICtUre of the proceeding in. pervasive
or unusual manner.- Public S6rviu Co. of INfiaNl (Muble Hill Nuclear Gcnerstina Station, Unita 1 and 2),
ALAB-405, 5 NRC 1190, 1192 (1977). We are satisfied, and no party IUggClll otherwise, that neither of lheae
teslI is met here.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING APPEAL BOARD
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Christine N. Kohl, Chairman
Alan S. Rosenthal
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Docket No. 50-322-0L-6
(25% Power)

In the Matter of

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
UnIt 1)

December 5, 1988

On referral by the Licensing Board, the Appeal Board affirms the order of two
of that Board's judges declining to recuse themselves from further participation
in this operating license proceeding.

DISQUALIFICATION:

STANDARDS

The rule for disqualification of a judge in Commission proceedings for alleged
bias or prejudice is the same as that applicable in federal courts: "the alleged
bias and prejudice must stem from an extrajudicial source and result in an
opinion on the merits on some basis other than what the judge has learned from
his participation in the case." Houston Lighting and Power Co. (South Texas
Project, Units 1 & 2), CLI-82-9, 15 NRC 1363, 1365 (1982) (quoting United
States v. Grinnell Corp., 384 U.S. 563,583 (1966)).
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DISQUALIFICATION:

STANDARDS

The parties in an adjudicatory proceeding have a right to an impartial
adjudicator, both in reality and in appearance to a reasonable observer. However,
they do not have a right to the judge of their choice. Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 1), CLI-85-5, 21 NRC 566, 568
(1985).
DISQUALIFICATION:

STANDARDS

The right to an impartial adjudicator does not mean that favorable rulings
must be divided equally between the parties, or that a judge may not occasionally
use strong language toward a party or in expressing his views on matters before
him. Id. at 569.
DISQUALIFICATION:

STANDARDS

To establish that a hearing was biased, something more must be shown
that the presiding officials decided matters incorrectly; to be wrong is not
necessarily to be partisan. Dairyland Power Cooperative (La Crosse Boiling
Water Reactor), ALAB-6I4, 12 NRC 347,349 (1980) (quoting Northern Indiana
Public Service Co. (Bailly Generating Station, Nuclear-I), ALAB-224, 8 AEC
244, 246 (1974».

APPEARANCES
E. Thomas Boyle, Hauppauge, New York, Herbert H. Brown, Lawrence Coe
Lanpher, Karla J. Letsche, and David T. Case, Washington, D.C.,
Fabian G. Palomino, Albany, New Yorlc, and Stephen B. Latham,
Riverhead, New York, for the intervenors Suffolk County, the State of
New York, and the Town of So!!thampton.
Donald P. Irwin and Charles L. Ingebretson, Richmond, Virginia, for the
applicant Long Island Lighting Company.
Mitzi A. Young for the Nuclear Regulatory Commission staff.
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MEMORANDUM AND ORDER
On October 31,1988, the intervenors Suffolk County, State of New York and
Town of Southampton (Governments) filed a motion under 10 C.F.R. §2.704(c)
calling upon Administrative Judges James P. Gleason and Jerry R. Kline to
recuse themselves from presiding, as members of the Licensing Board. over a
pending request by the Long Island Lighting Company (LILCO) for immediate
authorization to operate its Shoreham facility at 25 percent of rated power. Both
Lll..CO and the NRC staff opposed the motion. On November 21, 1988, Judges
Gleason and Kline entered an order in which they announced their decision not to
step aside.1 As required by section 2.704(c), the order went on to refer the recusal
motion to us for a determination of "the sufficiency of the grounds alleged."
Our examination of the papers filed below persuades us that the Governments
have not assigned an adequate basis for the disqualification of either judge.2
1. TIle recusal motion itself is very brief. Both it and the requisite
supporting affidavit of counsel do little more than refer the reader to section
n of the Governments' contemporaneously filed response to Lll.CO's request
for authorization to operate at 2S percent power.' More particularly, counsers
affidavit alludes to the citation in that section of the response to certain
statements that had been made by Judges Gleason and Kline in the Board's
September 23, 1988 decision purporting to dismiss (over the dissent of the third
member of the Board) the Governments from the entire Shoreham operating
license proceeding:' We set forth those statements in an appendix to this opinion.
According to the Governments, they reflect a bias that would lead a reasonable
person to conclude that those judges could not rule upon the LILCO request
fairly and impartially.'
2. Neither the recusal motion nor the Governments' filing incorporated
by reference therein makes any mention of the Commission's jurisprudence

1 LBP-88-29. 28 NRC 637. On the Ulne dale, the full Licensing Board issued a memorandum and order in
which it csscnti.ally granted (with a dissent by the third judge) the UlCO noquest for authorization to operate at
2S percent powcI'_ LBP-88-30, 28 NRC 644_
.
2In our November 22. 1988 memorandum and order (unpublished), we nOled (at 4) that, in accordance with our
custcmary praetice. we would review the maucr on the basis ol the filing. below. S" Public S,,.,ic, Co. 0{ N6W
HamprJUn (Seabrook Station, Unita 1 and 2), ALAB-748, 18 NRC 1184, 1186-87 (1983); id., ALAB-749, 18
NRC 1195, 1198 (1983). Wo therefore have not rcc:cived flUther brief, from tho patties.
,~, Governments' Motion to Dilquilify Aclministntive ludges Gleason and Kline (Oclober 31, 1988) and
appended October 31, 1988 affidavit of Kula 1. Letsc:he. Section of the Govemmenta' Response to 1lLCO',
Request for Immediate Authorization to Operate at 2S% Power (0ct00er 31, 1988) [hered\er "Governments'
Responsej is captioned Mludges Gleason and Kline Are Disqualified from Acting on tho RequeaL"
4~, LBP-88-24, 28 NRC 311. In ALAB-902, 28 NRC 423 (1988), p,rilio" lor Co".",;m"" UyUw pctttDttg,
we entertained 10 much aC lhe Governments' appeal u c:ha1lengocl the power of the Licensing Board to dismiss
those parties !tom a portion of the proceeding pending before a different Licensing Bom!. We agreed with the
GavernmentI that such powcI' wu lacking.
'GavernmentI' Response at 5-6.
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respecting the disqualification of Licensing Board members on the basis of
statements made by them in the performance of their adjudicatory duties. Given
the assigned foundation for the claim that Judges Gleason and Kline must step
aside, this omission is highly significant.
In its South Texas decision, the Commission held squarely (adopting the rule
applicable in the federal courts) that "'the alleged bias and prejudice to be
disqualifying must stem from an extrajudicial source and result in an opinion
on the merits on some basis other than what the judge has learned from his
participation in the case.' ''6 Although acknowledging that an exception to the
general rule might exist in the case of pervasive bias, the Commission went on
to note that the "courts have been hesitant to invoke that exception except in the
most extreme cases."7 On the strength of these determinations, the Commission
reinstated a Licensing Board member who had been disqualified by us from
further participation in the South Texas proceeding by reason of a separate
statement that he had issued in connection with the Licensing Board's denial of
a motion filed by an intervenor.·
The holding of South Texas was at the root of our rulings the following
year on a series of motions seeking the disqualification of the then-Chairman of
the Seabrook Licensing Board. Finding that the asserted instances of hostility
towards the intervenors both (1) involved rulings, conduct or remarks by the
Chairman in response to matters that arose during the administrative proceeding
and (2) did not reflect pervasive bias, we affirmed her refusal to recuse herself.'
And in thereafter upholding the denial of a recusal motion directed to a Licensing
Board member in the Three Mile Island 1 restart proceeding, the Commission
refined the South Texas holding with this general observation regarding the
legitimate expectations of litigants:
The parties in an adjudicatory proceeding have a right to an irnpanial adjudicator. both in
reality and in appearance to a reasonable observer. However. they do not have a right to
the judge of their choice. Moreover. the right to an irnpanial adjudicator does not mean
that favorable rulings must be divided equally between the panies. or that a judge may not
occasionally use strong language toward a party or in expressing his views on matten before
him. Nor does the fact that a judge'. actions may be ccntraversial or may pravolce strong
reactions by the panies provide grounds for disqualification.10

H_" U,IWI,

15
aM PUtWr Co. (South Tau Project, Unill 1 &: 2). CU·82·9, IS NRC 1363, 1365 (1982)
(r,00n1 U";ud S/QtU v. GriNull Corp., 384 U.S. S63. S83 (1966».
Itl. at 1366. In this connection, the Commiuion referred to the notation in a then-recent opinion or the Court cl
Appeals ror the Second Circuit to the cfl'ect that that COIUt had never disqualiIied a judge on the basis of jlll1iciol
conduct. S~~ I" R~ 11Il61lGriollGl B...n..us Ma.cIUttu Corp., 618 F.2d 923. 928 n.6 (2d CU. 1980).
I s~~ ALAB.672, IS NRC 6T1. 681·83 (1982). We had concluded that the atatcment could have been taken by
a diainlelUtod observer at rdlccting a pc:nona1 animus against that inknenor.
'S~~ S~Gbr'Ool:. ALAB·748, 18 NRC at 1188.89; ALAB·749. 18 NRC at 1199·1200; ALAB·7S1. 18 NRC 1313,
1314-1S. ruoMuurGrio" tlotUd, AU.B.7S7, 18 NRC 1356 (1983).
10 M~tr-opoli_ Ediso" Co. (Three Mile 1a1and Nuclear Station. Unit I), CU·8S·S, 21 NRC S66, S68-69 (1985).
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3. In this case, as in South Texas and Seabrook, the recusal motion does not
rest to any extent upon extrajudicial conduct To the contrary, as we have seen,
the sole underpinnings of the motion are statements contained in the September
23 decision authored by Judges Gleason and Kline.
We are entirely satisfied that those statements do not reflect any disqualifying bias against the Governments, in particular the pervasive bias that must be
established where no extrajudicial conduct is involved. To be sure, the September 23 decision uses strong language in condemning what Judges Gleason and
Kline deemed to be misconduct on the Governments' part during the course of
the proceeding. But it was both the right and the duty of the Licensing Board
members to pass judgment on the propriety of the Governments' actions and
to couch their opinion in terms that appropriately reflected the conclusions they
reached.
On this score, it is of no present moment that, as demonstrated by the appeal
they have taken from the September 23 decision, the Governments believe those
conclusions to be erroneous and that their dismissal from any portion of the
proceeding was unwarranted." Nor, as the Commission pointed out in Three
Mile Island, is it significant that, in commenting on the Governments' actions,
the Board majority invoked such phrases as "taken in bad faith" and "reveal
a sustained and willful strategy of disobedience and disrespect"11 It is readily
understandable that the Governments are displeased by such characterizations
- the accuracy of which has been challenged on their pending appeal from the
September 23 decision. But it is equally plain that there would be an intolerable
threat to the independence of Licensing Board members - and adjudicators
generally - were litigants in a position to employ recusal motions for the
purpose of dictating the content of the adjudicators' decisions on the matters
coming before them.13
11 Needlca to uY. we exprea no opinicn here on Ibe warrant for any .uch bclid. Th.t m.tter will be determined
by !he Ccrnmiaion, which in an unpub!iJhed November 9, 1988 order cIi=tcd Ibe certilicaticn to it
10 much
of !he Govemmenu' .ppeal fram Ibe September 23 dcciaion I •• dclreued Ihc:ir diImiJaal from !he proc:eedina. It

or

p enough for ~ent purpoorea to Rpe&t our ~ou. obsc:rvaticn:
it p long aealed lhat "[t]o eatab!iJh lhat a hearing wu biased, .omelhing more muat be shown than lhat
!he presiding ollicials dcclded matlerl in~y; to be MQl\g ia not neceuuily to be pll'ti.un." NortMnc
lroJill1l4 Public ~rvicc COIfI/HIIfY (Bailly Generatina Staticn, Nuclear-I), ALAR-22A, 8 AEC 2M, 2A6
(1974), citing T.Ml.Uu Val,., AMlhDrity (Belldmte Nuclear Plant. Unita 1 and 2), ALAR-l64, 6 AEC
1143 (1973).
DairylaNl P-.r CoopmlliH (U en.ae Boiling Water Reactor), ALAR-614, 12 NRC 347, 349 (1980) (footnote
omitted).
We a1IO lind no need, liven our judgment Ib.t Ibe G<wernmenta have not eatabliahed any buia for diJqua1iJication, to review !he independent, allern.tive c:mcluaim cI Judgea Gleum and Kline that Ibe ~ClIUI_ have
no ltandin& to .edt Ihc:ir diaqualilication, S•• UJP-BS-29, 28 NRC at 638.
il s•• Appcndia iIf/rrI p. 625.
13 A.. earlier noted, '111'"' note I, on NOYaJ\ber 21 Ibe Uccnaing Board euc:ntially &ranted the ULCO requeat
fer aulhorization to operate It 2S percent powa-. It ia worthy cI puMa obrervation Ib.t, whether Ibat relult ia
carrect or not (a matter that need not be now conaiclc:red), Ibere P nWting in Ibe Board'. opinim that IUlleati
lhat it wu inIIuenccd by er harbcred any biu 'aainat Ibe Govemmenta.

624

The November 21, 1988 order of Judges Gleason and Kline, LBP-88-29,
28 NRC 637, declining to recuse themselves from further participation in this
proceeding is affirmed.
It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
APPENDIX
Excerpts from LBP-88-24, 28 NRC 311, relied upon at page 6 of the
Governments' Response to Lll.CO's Request for Immediate Authorization to
Operate at 25% Power:
"[the Governments' actions} were willful, taken in bad faith, and were prejudicial to llLCO
and the integrity of the Commission's adjudicatory process" (28 NRC at 376);
"[the Governments' actions] reveal a sustained and willful strategy of disobcdimcc and
disrespect for the Commission's adjudicatory processes" (ibid.);
"[t]he [Governmmu'] strategy of noncooperation and obstruction was deeply entwined with
legitimate practicc" (ibid.).
"[the Governments] have actively sought to frustrate the Commission's efforts to arrive at
an informed judgment" (id. at 368);
"[the Governments' actionsl represent a pattern of substantial and contimal actions
frustrate federal review" (ibid.);

to • • •

"proccdural med!anisms have been consistmt1y utilized [by the Governments} in delaying
the Board and Commission in carrying out its [sic] licensing responsibilities" (id. at 367);
"[the Governments have] an overall plan to thwart [the NRC's] inquiry and subvert the
Commission'. procelS, for political ends" (id. at 363);
"[t]here are no redeeming features in [the Governments' conduct]" (id. at 369 0.38); and

"the only appropriate penalty [is for the Governmmls to be dismissed from all Shoreham
proceedings]" (id. at 377).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING APPEAL BOARD
Administrative Judges:

Christine N. Kohl, Chairman
Alan S. Rosenthal
Dr. W. Reed Johnson

In the Matter of

Docket No. SG-322-0L-6
(25% Power)

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,

Unit 1)

December 9, 1988

The Appeal Board certifies to the Commission a Licensing Board's memorandum and order, LBP-88-30, 28 NRC 644, authorizing the issuance of a 25%
power license to the applicant, together with the Appeal Board's related rulings
and other matters.

RULES OF PRACTICE:

APPEALABLE ORDERS

A licensing board decision authorizing the issuance of a license for operation
at less than full power is a final, appealable order that cannot be "referred" to
either an appeal board or the Commission.

RULES OF PRACTICE:
COMMISSION

CERTIFICATION OF ISSUES TO THE

An appeal board is authorized in its discretion, or on direction of the
Commission, to certify to the Commission for its determination major or novel
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questions of policy, law, or procedure. 10 C.P.R. § 2.785(d). The appeal
board, however, has long held that such authority should be exercised sparingly.
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-421, 6 NRC 25, 27 (1977).

RULES OF PRACTICE:
COMMISSION

CERTIFICATION OF ISSUES TO THE

When compelling circumstances warrant it, the appeal board will not hesitate
to certify to the Commission either specified issues or the entirety of a matter,
with or without the board's views on the questions involved. See, e.g., ALAB769, 19 NRC 995 (1984) (certification of three specific questions concerning the
interpretation of NRC regulations, accompanied by extensive discussion of the
involved provisions); General Public Utilities Nuclear Corp. (Three Mile Island
Nuclear Station, Unit No. I), ALAB-881, 26 NRC 465 (1987) (certification of
discrete jurisdictional question, along with discussion of proposed outcome);
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-681, 16 NRC 146 (1982) (certification of questions involving
interpretation of Commission enforcement order, characterized as significant
legal and policy matters likely to recur); Offshore Power Systems (Floating
Nuclear Power Plants), ALAB-500, 8 NRC 323 (1978) (certification. of Appeal
Board decision involving a major and novel environmental policy question).

RULES OF PRACTICE:
COMMISSION

CERTIFICATION OF ISSUES TO THE

A motion for certification of a matter to the Commission that fails to discuss
the requirements of 10 C.P.R. § 2.785(d) or to cite any NRC decision discussing
the standard for such certification is subject to summary dismissal.

RULES OF PRACTICE: SANCTIONS (PROCEDURE FOR
OBTAINING IN MULTIPLE-BOARD PROCEEDING)
In multiple-board proceedings, a party seeking sanctions is not precluded
from arguing before one board that an opposing party's conduct - though
above reproach before that board - was so contumacious and prejudicial before
another board as to warrant dismissal from the proceeding within the purview
of the first board as well. ALAB-902, 28 NRC 423, 429 (1988).
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ADJUDICATORY PROCEEDINGS:

DUE PROCESS

A party has a fundamental right to be judged by each decisionmaker before
whom it appears. Ibid.
REGULATIONS:

INTERPRETATION (10 C.F.R. § S0.57(c»

10 C.F.R. § 50.57(c) requires a licensing board to give due regard to the rights
of the parties to the proceedings, including the right of any party to be heard to
the extent that its contentions are relevant to the activity to be authorized. See
generally Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-892, 27 NRC 485, 489-93 (1988).
ADJUDICATORY PROCEEDINGS:

ROLE OF NRC STAFF

It is inappropriate for the Director of the Office of Nuclear Reactor Regulation
- which itself is a party to a proceeding, appearing as the NRC staff - to
make findings with regard to any issue whose litigation status (as contested or
uncontested) is in doubL
RULES OF PRACTICE:
(PARTY RIGHTS)

MULTIPLE-BOARD PROCEEDINGS

A party that has been dismissed from one part of a proceeding (concerned
with an applicant's request under 10 C.P.R. §50.S7(c) for authorization to
operate at less than full power), but continues to enjoy party status in another
part, is entitled to be heard in the former phase only to the extent that contentions
admitted in the latter may be relevant thereto.

APPEARANCES
E. Thomas Boyle, Hauppauge, New York, Lawrence Cae Lanpher, Karla
J. Letsche, and David T. Case, Washington, D.C., Fabian G. Palomino
and Richard J. Zahnleuter, Albany, New York, and Stephen B.
Latham, Riverhead, New York, for intervenors Suffolk County, the
State of New York, and the Town of Southampton.
Donald P. Irwin, Scott D. Matchett, and David S. Harlow, Richmond.
Virginia, for applicant Long Island Lighting Company.
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Mitzi A. Young and Edwin J. Reis for the Nuclear Regulatory Commission
staff.

MEMORANDUM AND ORDER
Two motions are pending before us in connection with the Licensing Board's
November 21, 1988, memorandum and order that authorized the Director of the
Office of Nuclear Reactor Regulation (NRR), after making certain findings, to
issue a license permitting applicant Long Island Lighting Company (LILCO) to
operate its Shoreham facility at 25% power. See LBP-88-30, 28 NRC 644. The
intervening Governments (Suffolk County, the State of New York, and the Town
of Southampton) have moved for a stay of LBP-88-30 pending appellate review
of that decision and an earlier Licensing Board decision in this proceeding,
namely, LBP-88-24, 28 NRC 311 (1988). See Governments' Motion for Stay
(November 23, 1988) at 1-2. Pursuant to 10 C.P.R. § 2.785(d), LILCO requests
us to certify the Licensing Board's November 21 memorandum and order to the
Commission. See LILCO's Motion for Certification (November 23, 1988).
As explained below, in our view the Licensing Board's 25% power license
authorization does not comply with pertinent NRC regulations. Because a novel
question of procedure is involved, however, we grant LILCO's motion and
certify to the Commission the Licensing Board's November 21 memorandum
and order, along with our rulings here, the Governments' appeals from LBP88-30, and the Governments' motion for a stay.
A. Before addressing the pleadings before us. it is necessary to set forth
the tortuous path this proceeding has taken over the last 11 weeks.
On September 23, 1988, the Licensing Board designated to preside over
issues in the so-called "OL-3" phase or sub-docket of this operating license proceeding rendered what it termed its "Concluding Initial Decision on Emergency
Planning." LBP-88-24. In that decision, the Board resolved several remaining
contentions in LILCO's favor and. as especially pertinent here. dismissed the
Governments from the entire proceeding for assertedly improper conduct concerning a discovery matter. Thus finding no more issues in controversy. the
Board authorized the Director of NRR to issue a full-power operating license
for Shoreham. 28 NRC at 317.357-77.385-86. One Board member, however.
dissented in part. [d. at 386-93. The Governments appealed immediately and
sought separate. expeditious review of a narrow jurisdictional issue. i.e.• whether
the OL-3 Licensing Board had authority to dismiss them as parties from another
phase of the proceeding (the "OL-5" sub-docket) pending before a different

629

Licensing Board. 1 (In the OL-5 sub-docket, the Governments seek to litigate
issues relating to LILCO's compliance with certain pre-license emergency preparedness exercise requirements.) After expedited briefing of that discrete jurisdictional issue. we concluded that the Licensing Board exceeded its authority
in dismissing the Governments from a portion of the proceeding pending before
another Licensing Board. ALAB-902. 28 NRC 423. 428 (1988}.2 Because all
outstanding emergency planning issues had thus not been resolved. we necessarily had to vacate the Board's full-power license authorization. [d. at 434.
The remainder of the Governments' appeal from LBP-88-24 is pending. as
is LILCO's petition for Commission review of ALAB-902. In an unpublished
order issued November 9. 1988. however. the Commission announced that it
would decide itself
'
whether [the] Governments' conduct was such as to warrant their dismissal from the entire
proceeding and whether, if dismissal from the entire proceeding is not warranted, what other
sanction, if any, is appropriate. Other matten decided in LBP-88-24 (role conOict of bus
drivers, emergency broadcast system) remain before the Appeal Board.

Neither LBP-88-24 nor ALAB-902. however. has been stayed. As a consequence. at this point the Governments are dismissed as parties from all aspects
of the OL-3 proceeding.3 but they continue to enjoy party status in the ongoing
OL-5 proceeding. In addition. a full-power operating license may not be issued
on the basis stated in LBP-88-24 (i.e•• that no more issues remain in controversy).
In the meantime. LILCO renewed before the Licensing Board its earlier request for a license to operate at 25% power.4 Documents relating to LILCO's
25% power motion have been filed in yet another sub-docket ("OL-6 tt) established by the Licensing Board in October 1987 for case management purposes.
The members of the OL-6 Licensing Board, however. are the same as those on
the OL-3 Board.
The Governments opposed LILCO's 25% power request. In the memorandum
and order now before us, the Licensing Board held, with a dissent, that the
Governments' filing in opposition to LILCO's request was unauthorized because
they have bccn dismissed from the proceeding. The Board noted that it was
composed of th'e same decisionmakers as the OL-3 Board that dismissed the
Governments in LBP-88-24. and that, except as to the OL-5 proceeding, LBP1 One of !he same judges sits m bo!h !he OIr3 and OIrS licensing Boards; oIhcrwilC !he Board mcmbenhip is
different.
2 We expressed no view on !he merits of !he licensing Board's impositim of sanctims sglinlt!he Governments,
but n!her assumed arlwNio !hat !hey were wlmntcd. AlAB-902, 28 NRC at 428 &: n.7.
3Thcy arc, of c:ause, entitled to pursue !heir appeals from LBP-88-24 before us and !he Commission.
4ULCO originally moved for a 25% power license au!horization in April 1987. Eventullly!hat matter became
dormant, as !he proceeding fOalled on the ~uircmmts Cor a full-power license.
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88-24 remains binding. LBP-88-30, 28 NRC at 645-46. It also reaffirmed, in any
event, its conclusion in LBP-88-24 that the Governments' conduct in the OL-3
proceeding was "so 'contumacious and prejudicial • . • as to warrant [their]
dismissal from (the 25% power) proceeding as well.'" Id. at 646. The Board
acknowledged that the Governments ''remain as parties to the OL-5 portion
of the case," where "possibly relevant contentions" are awaiting a ruling from
that Licensing Board. Id. at 647. See also id. at 648. The Board nonetheless
concluded that, due to its dismissal of the Governments from this part of the
proceeding. LILCO's motion for 25% power was unopposed. Ibid. It stated:
''LILCO's application is uncontested before us and Intervenors are not entitled
to participate in any proceeding before us whether or not any possibly relevant
contentions might be admitted before another Board." ld. at 648-49.
The Board, however, declined to make any findings on the merits ofLILCO's
proposal. Instead. it referred to 10 C.F.R. § 50.57(c) - the regulation applicable
to requests for a license authorization to operate at less than full power and concluded from its reading of that section that it is the responsibility of
the Director of NRR to make any necessary safety findings in connection with
LILCO's request. Id. at 648. The Board therefore granted LILCO's motion in
part and authorized the Director to issue a 25% power license to LILCO after
making such findings. [d. at 649.
Despite the license authorization, the Licensing Board viewed its decision
as an interlocutory ruling and sought to refer it directly to the Commission,
pursuant to 10 C.F.R. §§ 2.730(f) and 2.785(b)(1). The Board concluded that
it would be in the public interest for the Commission to consider the Board's
most recent order along with the issues before it in connection with the Board's
sanctions ruling in LBP-88-24. Ibid. In an unpublished memorandum and
order issued November 22, 1988, we observed that, under the Commission's
Rules of Practice and case law, the Licensing Board's decision was a final,
appealable order that could not be "referred" to either the Appeal Board or
the Commission. We therefore directed any appeals to be filed with us. The
Governments promptly did so, along with their motion for a stay, followed by
LILCO's motion for certification on the same day. LILCO and the Governments
oppose each other's motion. The NRC staff supports LILCO's motion and
argues that the Governments' request for a stay should be denied. Logic and
concerns for judicial economy suggest that we address LILCO's motion for
certification first.
B. Section 2.785(d) of 10 C.F.R. authorizes an appeal board "in its discretion or on direction of the Commission, [to] certify to the Commission for its
determination major or novel questions of policy, law or procedure." We have
long held that" 'such authority should be exercised sparingly.'" Vermont Yankee
Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-421, 6
NRC 25, 27 (1977). But when compeUing circumstances warrant it, we will not

631

hesitate to certify to the Commission either specified issues or the entirety of a
matter, with or without our views on the question involved. See, e.g., ALAB769, 19 NRC 995 (1984) (certification of three specific questions concerning the
interpretation of NRC regulations, accompanied by extensive discussion of the
involved provisions); General Public Utilities Nuclear Corp. (Three Mile Island
Nuclear Station, Unit No.1), ALAB-881, 26 NRC 465 (1987) (certification of
discrete jurisdictional question, along with discussion of proposed outcome);
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-681, 16 NRC 146 (1982) (certification of questions involving interpretation of Commission enforcement order, characterized as significant legal
and policy matters likely to recur); Offshore Power Systems (Floating Nuclear
Power Plants), ALAB-500, 8 NRC 323 (1978) (certification of Appeal Board
decision involving a major and novel environmental policy question).
Although Lll.CO's motion invokes 10 C.F.R. § 2.785(d), it fails to discuss
what that provision requires or to cite a single NRC decision discussing the
standard for certification of a matter to the Commission.' Instead, LILCO
contends that certification of the Licensing Board's memorandum and order
authorizing a 25% power license is "both appropriate and necessary" in light
of the Commission's November 9 order certifyirig to itself that portion of the
Governments' appeals from LBP-88-24 involving the imposition of sanctions.
Lll.CO Motion at 1. In Lll.CO's view, the Licensing Board's 25% power
ruling "was predicated solely on the Board's confirmation that Intervenors had,
with the issuance of LBP-88-24, been'dismissed from the OL-6 subdockeL"
[d. at 4 (emphasis in original). Because LILCO's motion for 25% power
was therefore unopposed, Lll.CO contends that "the Board was required,
pursuant to 10 C.F.R. § 50.57(c), to issue an order authorizing the 25% power
license." Ibid. (emphasis in original). LILCO acknowledges, however, that
the Governments are entitled to appeal the Board's confirmatory dismissal of
them on the basis of the Board's earlier decision in LBP-88-24. Ibid. LILCO
argues that certification is therefore necessary "to avoid potentially duplicative
and contradictory simultaneous review of this matter by both the Commission
and the Appeal Board." Id. at 5.
We agree with Lll.CO that, insofar as it reaffirms the Board's imposition of
sanctions against the Governments and dismisses them from the OL-6 proceeding, the Licensing Board's November 21 order in LBP-88-30 must be certified
to the Commission for disposition with the other sanctions issues pending there
as a result of the Commission's November 9 order. Obviously, we could express no view on the merits of that determination without improperly interfering

'Ordinarily that would give \IS cause to diami.. IlLCO'. mocien aummarily. But in lialtt of the unusual posture
of this complicated, c:ontroYerIial proceedina and the fact thai we may din:ct certification en our own motion, we
will overlook this inadequacy in IlLCO'. Iilina.
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with the Commission's consideration of the Board's original dismissal decision,
LBP-88-24.
The Governments argue, however, that the Licensing Board based its November 21 dismissal ruling on our decision in ALAB-902, and that therefore it is
appropriate for us to review LBP-88-30 in the first instance. Governments' Response (December S, 1988) at 2-3. Although we recognize that the Governments
have not yet had the opportunity to brief the issue fully, we agree that there is
value in expressing our view now on whether the Licensing Board acted in
accordance with our own earlier ruling in ALAB-902.
We believe that the Board's action fully comports with the procedures
set forth in that decision. We specifically held in ALAB-902 that a "party
seeking sanctions would not be precluded from arguing to 'Board B' that an
opposing party's conduct - though above reproach before 'Board B' - was
so contumacious and prejudicial before 'Board A' as to warrant dismissal from
the 'Board B' proceeding as well." 28 NRC at 429. We also expressed a
concern for "a party's fundamental right to be judged by each decisionmaker
before whom it appears." Ibid. Here, the OL-6 Licensing Board is composed of
the same members as the OL-3 Licensing Board that intended in LBP-88-24 to
dismiss the Governments from the entirety of this operating license proceeding.
The Board was obviously familiar with the record and the underlying basis of
its decision in LBP-88-24. Thus, it is neither surprising nor inconsistent with
ALAB-902 for the Licensing Board here to have reaffirmed its earlier dismissal
of the Governments in the context of the OL-6 sub-docket involving Lll.CO's
2S% power request}5
As for Lll.CO's argument and the Licensing Board's holding that 10 C.F.R.
§ SO.S7(c) required the Board to issue an order authorizing the 25% power
license, we believe that the regulation in question is at best ambiguous. Although
again Lll..CO does not discuss the regulation, we presume that it relies on the
following final sentence from section SO.S7(c):
H no party opposes the motion, the presiding officer will issue an order punuant to § 2.73O(e)
of thi. chapter, authorizing the Director of Nuclear Reactor Regulation to make appropriate
findings on the matten .pecified in paragraph (a) of this section and to issue a license for
the requested operation.

The immediately preceding part of section SO.S7(c) provides, however, that
[a)ction on ••• a motion [for less than full·power operation) by the presiding officer .hall
be taken with tbu regard to the rights of the parties to the proceedings. including the right
of any party to be heard to the alent that [its} contentions are relel/(lnt to the activity to

6 1t bean repeating here lhat., except \0 the limited extent it w.. rcvcncd by ALAB·902, LBP·8S·2A hIS not been
lUyed.
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be aulhorized. Prior to taking any action on ~uch a motion which any party opposes, the
presiding officer sluJIl mau findings on the matters specified in paragraph (a) of this section
as to which there is a controversy, in the form of an initial decision with respect to the
contested activity sought to be authorized. The Director of Nuclear Reactor Regulation will
make findings on all other matters specified in paragraph (a) of this section. [Emphasis
added.]

See generally Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), ALAB-892, 27 NRC 485, 489-93 (1988).
As noted earlier, the Licensing Board recognized that the Governments
"remain as parties to the OL-5 portion of the case where contentions on the
1988 emergency exercise have been filed before the OL-5 Board," and that
"contentions that could be relevant to LILCO's request [for a 25% power license
authorization] might subsequently be admitted before another Board." LBP88-30, 28 NRC at 647, 648. Nonetheless, the Board deeided that LILCO's
motion was unopposed before it and that it was therefore the responsibility of
the Director of NRR to review and "to make appropriate findings" with regard
to "any important matter pertaining to public health and safety." [d. at 648.
Thus, the Board implicitly and necessarily has left it up to the Director of NRR
to decide if any contentions that might be admitted in the proceeding pending
before the OL-5 Board have a bearing on operation at a 25% power level.
In our view, there are several problems with that approach. First, section
SO.S7(c) clearly requires the Board to give "due regard to the rights of the parties
to the proceedings, including the right of any party to be heard to the extent
that [its] contentions are relevant to the activity to be authorized" (emphasis
added). Although the Governments have been dismissed from the OL-3/0L-6
part of this proceeding, they still retain full party status in the OL-5 phase,
and thus under section SO.S7(c) they have a right to be heard to the extent that
any of their contentions that might be admitted in the OL-5 proceeding are
relevant to LILCO's 25% power request Moreover, the Governments actively,
albeit unsuccessfully due to the dismissal order, have sought to oppose LILCO's
motion for a 25% power authorization. In these circumstances, the Licensing
Board's determination that LILCO's motion is "uncontested" and that it is
therefore the NRR Director's responsibility to make the requisite safety findings
does not accord "due regard" to the Governments' rights as a party in the OL-5
portion of this proceeding. LILCO's motion for a 25% power authorization is
not truly uncontested, and thus it would be inappropriate for the Director of
NRR - which itself is a party to this proceeding, appearing as the NRC staff
- to make findings with regard to any issue whose litigation status (as contested
or uncontested) is in doubt.
To be sure, as long as the Governments' dismissal from proceedings before the OL-3/0L-6 Licensing Board stands, they may not seek to raise any
entirely new "25% power" issues. But section 50.S7(c) seemingly entitles the
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Governments to the opportunity to be heard on LILCO's request for 25% power
to the extent any other contentions that may be admitted in the OL-5 phase
may be relevant thereto. In other, words, at this point the Governments' continued participation in this overall proceeding is necessarily and inextricably
linked to the litigation of their so-called 1988 exercise contentions.7 Thus, we
believe that the Licensing Board should have waited for the OL-5 Board's ruling on the Governments' numerous pending exercise contentions.' If any such
contentions are found to be admissible. the OL-6 Licensing Board must afford
the Governments a reasonable opportunity to be heard as to whether those contentions are relevant to LILCO's 25% power request We therefore conclude
that the Board's authorization of a 25% power operating license for LILCO is
not in compliance with 10 C.F.R. § 50.57(c) and is premature.
We recognize, however, that we are charting new waters with this interpretation and application of section 50.57(c). in a proceeding that is already inundated
with procedural complexities and anomalies. A novel question of procedure is
surely at issue here, warranting the exercise of our certification discretion under 10 C.F.R. § 2.785(d). And, as we previously discussed supra pp. 632-33,
because the sanctions/dismissal aspect of the Licensing Board's ruling in LBP88-30 is essentially already before the Commission in the context of its review
of a portion of LBP-88-24. certification of that part of the Board's ruling is
justified as well.1I
We therefore grant LILCO's November 23 motion. We certify to the
Commission (1) the OL-6 Licensing Board's memorandum and order authorizing
the issuance of a 25% power license to LILCO (LBP-88-30); (2) our rulings
here; (3) the Governments' appeals (filed on November 23, 1988) from LBP-8830; and (4) the Governments' motion for a stay ofLBP-88-30 pending appellate
review of that decision and LBP-88-24.10

7 In ALAB·9OS, 28 NRC SIS (1988), which ruled on the Governments' Ippeal from the 01.-3 licensing Board',
decision on the lUitsbility of certlin reception centers far use in the event of I ndiological emergency It Shoreham,
we mnlnded two miners to the Board for funhcr c:atsidcration. Because the Governments' dismissal from that
put of the proceeding now stands, oor interpretation of ,ection S0.57(c) would thus preclude them fran niling
objections to ULCO', 25% power request based on the miners remanded in ALAB-90S.
• The Commission rccenlly estsb\iJhed expedited procedures far the proceeding under the 01.-S IUlHloc:ket,
including an expeditious ruling by the Board on the Gavcmments' contentions. W-88-9, 28 NRC 567 (1988).
Thus, waiting far the 01.-S Board', decision would not Idd significant deilY to this proceeding.
II The Gavcmments' Response to ULCO', Motion (111-2) IUggests thlt, through our November 22 memorandum
and order (.ru supra p. 631), we hive lbeady effectively !ejected ULCO', request for cc:rtiJication, by having
!hwuted \he licensing Board', IRcmpt to "Jerel" its ruling dircc\ly to the CommiJsion. Our November 22
order, however, was concerned solely with fealty to the Commission', Rules of Practice. As we noted there, the
licensing Board miJchanc:terizcd its ruling IS In interlocutory order and then pwported to excrciJc diJCJetion
thlt iI within \he province of the Appeal Board Ind \he Commissiext under 10 C.F.R. f2.785(d).
10 Given oor determinltion to certify lBp-88-30 to the Commission, we decline to rule ext !he Governments'
motion for I llay. We notc, however, that if our rcadir.g Ind application of 10 C.F.R. fS0.57(c) iI conect, the
Governments will have prevailed ext the merits and the 25% power authorization will thCJefOJe have to be vacated.
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It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
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LBP-88-29

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
James P. Gleason, Chairman
Dr. Jerry R. Kline
Mr. FrecJerlck J. Shon

In the Matter of

Docket No. S()'322-0L-3
(Emergency Planning)

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

November 21, 1988

ORDER
I.

INTRODUCTION

Intervenors filed a motion with the Licensing Board requesting that Admin·
istrative Judges Gleason and Kline be disqualified from presiding over proceedings relating to LILCO's Request for Immediate Authorization to Operate at
25% Power. Intervenors submitted the Affidavit of Karla J. Letsche in support
of their motion. The affidavit stated that the bases for the motion are statements
in LBP-84-22 (sic LBP-88-24, 28 NRC 311 (1988» made by Judges Gleason
and Kline which statements are referenced in § II to the Governments' Response
to LILCO's Request for Immediate Authorization to Operate at 25% Power.
The Governments' Response to LILCO's Request for Immediate Authorization to Operate at 25% Power was dated October 31, 1988, and received by
the Board at the same time as the request for disqualification. Among the reasons given for denying LILCO's motion, Intervenors allege that "two membe.,-s
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of the Board are disqualified from acting on the request" Section II of the
Governments' response alleges that Judges Gleason and Kline have shown bias
against the Governments and cannot act fairly and impartially in this matter. In
support of this view, Governments allege that LBP-88-24 is replete with invective directed toward the Governments. Seven statements drawn from LBP-88-24
are set forth verbatim as evidence of our bias and impartiality. Intervenors state
that, given our previous ruling that Intervenors should be dismissed from the
Shoreham proceeding, we cannot now fairly or objectively resolve the issue of
their continued participation in the OL-6 proceeding. In support thereof, Intervenors cite an Appeal Board ruling stating that "a [party has a] right to be judged
independently and fairly by each board before which it appears." ALAB-902,
28 NRC 423, 430 (1988).
Intervenors cite five cases from the federal courts as bases for the propositions
that parties are entitled to a fair hearing before an impartial tribunal and that a
judge must disqualify himself in any proceeding in which his impartiality might
reasonably be questioned. (Governments' Response at 5.) Notably absent from
Governments' response was any reference to NRC case law that establishes
precedent for how the general principles governing disqualification of judges
have been applied in NRC adjudicatory proceedings.
LILCO responded in opposition to Intervenors' motion on November 12,
1988. The Staff responded in opposition on November 21, 1988. Applicant
and Staff thoroughly reviewed the legal standards governing disqualification of
judges.
II.

LEGAL STANDARDS FOR DISQUALIFICATION OF
LICENSING BOARD JUDGES

We note at the outset that the OL-3 Board in LBP-88-24 dismissed Intervenors
from the Shoreham case. That decision was partly reversed on jurisdictional
grounds as it applied to the pending OL-5 proceeding which is before a
board composed of different decisionmakers than the ones herein. ALAB902, supra,'28 NRC at 427. The OL-6 portion of the case, however, pends
before the same decisionmakers that rendered the decision in LBP-88-24. There
has been no jurisdictional question raised, and the Appeal Board has not
reversed our decision as it applied to the OL-6 part of the case. LBP-8824 is currently binding on the parties except for the parts that have been
reversed. We individually conclude that, as a result of our decision in LBP88-24, InterVenors have no current standing to file a motion for disqualification
before the decision makers who rendered that decision. However, any motion
to disqualify a judge is a serious matter not to be taken lightly. The existence
of the motion itself may cast a cloud on the integrity of NRC proceedings if
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permitted to stand unanswered. We jointly conclude, therefore, that we will not
rest on our proceduml prerogative to dismiss summarily Intervenors' request as
we are entitled to do in these circumstances. We address the motion on the
merits instead as a matter of our discretion.
Judges requested to disqualify themselves from participation in NRC proceedings must decide the matter as individuals and not as a full board. Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-748,
18 NRC 1184 (1983). In the case before us, Intervenors' motion does not distinguish between alleged bias shown by Judges Kline or Gleason. Disqualification
is sought for essentially identical reasons, and the bases alleged are equally applicable to both. We therefore choose to prepare this single statement solely as
a matter of convenience. This statement presents findings and opinions that we
each adopt fully and individually and it is not to be construed as the ruling of
a quorum of the OL-3 Board.
The standards applicable to requests for disqualification of NRC judges have
been discussed repeatedly by the Appeal Board and the Commission. Together
the cluster of NRC cases on this subject presents a clear and unambiguous
basis for deciding such motions. An administmtive trier of fact is subject to
disqualification if he or she has a direct, personal, substantial pecuniary interest
in a result; if he or she has had a personal bias against a participant; if he or
she has served in a prosecutive or investigative role with regard to the same
facts as are at issue; if he or she has prejudged factual - as distinguished
from legal or policy - issues; or if he or she has engaged in conduct that
gives the appearance of personal bias or prejudgment of factual issues. Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-777,
20 NRC 21 (1984). A judge should disqualify himself in any proceeding in
which his impartiality may reasonably be questioned. Disqualification should
follow if a reasonable man, cognizant of all the circumstances, would harbor
doubts about the judge's impartiality. Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit I), CLI-84-20, 20 NRC 1061, 1078 n.46 (1984). An
administrative trier of fact is subject to disqualification for the appearance of bias
or prejudgment of the factual issues as well as for actual bias or prejudgment.
Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAB672, 15 NRC 677 (1982).
In the fedeml courts, disqualifying bias or prejudice of a trial judge must
generally be extmjudicial. As the Supreme Court has held, "the alleged bias
and prejudice to be disqualifying must stem from an extmjudicial source and
result in an opinion on the merits on some basis other than what the judge has
learned from his participation in the case." United States v. Grinnell Corp.,
383 U.S. 563, 583 (1966). See also In Re International Business Machines
Corp., 618 F.2d 923, 927 (2d Cir. 1980) ("IBM"). The same standard applies
to presiding officers in administmtive proceedings. Duffield v. Charleston Area
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Medical Center,lnc., 503 F.2d 512 (4th Cir. 1974). Indeed the Commission has
expressly adopted this rule, holding that "Cp]reliminary assessments, made on
the record, during the course of an adjudicatory proceeding - based solely upon
application of the decision-makers' judgment to material properly before him
in the proceeding" do not compel disqualification as a matter of law. Houston
Lighting and Power Co. (South Texas Project, Units 1 and 2), CLI-82-9, 15 NRC
1363, 1365 (1982) (citations omitted). Other NRC cases dealing with motions to
disqualify an NRC judge hold unambiguously that to be disqualifying, bias must
stem from an extrajudicial source. It must be based on something other than what
the adjudicator has learned from participating in the case. Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681
(1985); Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-748, 18 NRC 1184 (1983). Matters cannot be deemed extrajudicial even
if they are unnecessary, inappropriate, erroneous, superfluous, or improvident.
Public Service Co. ofNew Hampshire (Seabrook Station, Units 1 and 2), ALAB749, 18 NRC 1195 (1983).
Disqualification of an administrative judge may also be required if judicial
conduct demonstrates a pervasive bias or prejudice. South Texas, CLI-82-9,
supra. However, disqualifying bias or prejudice cannot be shown by unfavorable
rulings, use of strong language, or by the expression of the judge's views
on pending matters. Inadvertent and possibly inaccurate statements by the
adjudicator do not establish bias. Limerick, ALAB-819, supra. The fact that
a judge's actions may be controversial or may provoke strong reactions by
the parties does not provide grounds for disqualification. Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 1), CLI-85-5, 21 NRC 566 (1985).
The fact that a judge may have a crystallized point of view on questions of law
or policy is not a basis for his or her disqualification. Shoreham, ALAB-777,
supra. Even the appearance of bias cannot be shown by adverse rulings on the
merits. ld.
ll.

DECISION

Intervenors did not allege that any actions or writings of Judge Kline or
Judge Gleason in the Shoreham case or in LBP-88-24 stem from an extrajudicial
source. This criterion for disqualification is not relied on in Intervenors' motion.
Judges Gleason and Kline each individ:!aUy affirm that aU findings of fact and
opinions and inferences drawn therefrom in LBP-88-24 were based upon the
judicial record before us and that no extrajudicial information was relied upon
in that decision.
Intervenors do not aUege that Judges Gleason and Kline exhibited pervasive
bias or prejudice in LBP-88-24. Indeed it would have been fruitless to do so
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based on seven statements drawn from an initial decision, because it is settled
that adverse rulings by an administrative board do not show pervasive bias.
While Intervenors might object to our choice of language in those statements,
it is equally well settled that disqualifying bias or prejudice cannot be shown
by a judge's use of strong language. If we understand Intervenors' concern
correctly, it appears to be that since the Board majority dismissed them from
the proceeding in LBP-88-24, we are too biased to fairly consider anything they
have to say in their opposition to Applicant'S request for immediate authorization
for 25% power. However, the law is clear that bias or prejudice cannot be
shown where a judge holds crystallized views on matters of law or policy. Our
statements, cited by Intervenors, accurately reflect our deliberative view that
Intervenors were properly dismissed from the Shoreham case; however, that
view is based on a judicial record, and it is not a basis for disqualification even
if erroneous, superfluous, or improvident.
As we noted earlier, Intervenors have not cited any NRC authority that
supports their view that we should be disqualified. Our review reveals that
.
there is no basis for our disqualification as a matter of law (supra).
However, we consider separately whether we should disqualify ourselves as
a matter of discretion, although Intervenors have not requested us to do so.
Such disqualification could be required if there is even the appearance of bias
or prejudgment of facts resulting from our judicial conduct or writings. The
test is whether a disinterested reasonable observer might conclude that we have
in some measure adjudged the facts as well as the law in advance of hearing
it. However, there are no factual issues before us for decision. The only
matters pending before us are LILCO's request and Intervenors' response in
which Intervenors seek the opportunity as a matter of law to litigate LILCO's
request for authorization to operate at 25% power. While a reasonable person,
similarly situated, might well prefer to have his request decided by someone
other than the judges who had previously imposed a sanction against him,
the test is whether a disinterested person knowing all the circumstances would
question the judge's impartiality. We cannot conclude that a reasonable person
knowing all the circumstances surrounding our issuance of a sanction in this
case could harbor doubts about our impartiality even if he disagreed with our
decision. The record of this proceeding establishes that our action was based on
reason even if it is later adjudged to be erroneous. We believe that discretionary
disqualification of ourselves in this instance would be objectively harmful to the
integrity of NRC's proceedings and th-; public confidence in them because it
would give the appearance that Intervenors' assertions against us were in some
sense meritorious, and it would tend to undermine judges' freedom to make the
independent analyses required for decisionmaking.
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For all of the foregoing reasons, we conclude that we should not disqualify
ourselves from considering matters in the OL-6 portion of the Shoreham case
and that Intervenors' request for our disqualification should be denied.
Two matters related to this motion require additional comment We find it
unacceptable for Intervenors to have filed such a request with us without having
cited a single NRC authority that could have a direct bearing on the disposition
of the request. Even a cursory review of that authority would have revealed,
prior to filing, that such a request was frivolous since we found that there is not
a single NRC case supporting disqualification of judges in the circumstances
complained of by Intervenors.
We also find the timing of this motion unacceptable because of its possible
impact on the integrity of NRC proceedings. It is settled that motions for
disqualification must be filed in a timely fashion, i.e., once the information
giving rise to such a claim is available to the movant. Seabrook, ALAB-749,
supra. Any delay in filing casts a cloud over the proceeding and increases the
likelihood of delay. [d. Insistence on timeliness is not merely a procedural
technicality but a matter of preserving the integrity of the adjudicatory process
because litigants should not be permitted to use disqualification motions to
manipulate the outcome of the judicial or administrative process. Shoreham.
CLI-84-20, supra.
The latter reason for insistence on timely filings is what concerns us here.
Intervenors were in possession of LBP-88-24, which forms the basis for their
claim, since September 23, 1988, but their request was filed October 31, 1988,
as part of a response to a motion by LILCO for authorization to operate at 25%
power. Intervenors' opposition to LILCO's motion was premised in part on
disqualification of Judges Gleason and Kline. Thus the disqualification request
and its timing are reasonably interpretable as being simply another strategy of
litigation that could have the effect of preventing or delaying a decision on
LILCO's motion. A genuine concern for judicial bias merits a prompt filing; a
party may not attempt to manipulate the adjudicatory process by waiting until
there is risk of an adverse decision before making a charge of bias. It is
immaterial that there was nothing pending before us for several weeks after LBP88-24 was issued or that the total elapsed time taken by Intervenors does not, at
first blush, seem egregious. If a genuine concern for judicial bias existed, the
motion should have been filed as soon as a basis was perceived to exist. Waiting
until there was a risk of adverse ruling before filing a serious charge, particularly
where, as here, the claim was poorly supported and therefore frivolous, was
more an attempt to delay or prevent our decision on LILCO's motion than a
genuine effort to disqualify biased judges.
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InterVenors' request for the disqualification of Judges Gleason and Kline in
the OL-6 proceeding is individually denied by each of us. In accordance with
10 C.F.R. § 2.704(c), this decision is referred to the Appeal Board.
James P. Gleason, Chairman
. ADMINISTRATIVE JUDGE
Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 21st day of November 1988.
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Cite as 28 NRC 644 (1988)

LBP·88·30

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
James P. Gleason, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon

Docket No. 50·322·0L·310L-6
(Emergency Planning)

In the Matter of

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

November 21, 1988

The Licensing Board dismisses, without consideration, Intervenors' opposi·
tion to Applicant's request for 25% power operation and authorizes the Director
of Nuclear Reactor Regulation to make findings and to issue a license under 10
C.F.R. § SO.S7(c).

OPERATING LICENSE:

LIMITED·POWER AUTHORIZATION

When parties are dismissed from participation in a proceeding, resulting in
no party opposing a motion for limited·power operation, the Director of Nuclear
Reactor Regulation shall be authorized to make appropriate findings on specified
matters and to issue a license for the requested operation of a facility. 10
C.F.R. § SO.S7(c).
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MEMORANDUM AND ORDER
(Granting in Part and Denying in Part LILCO's Request
for Immediate Authorization to Operate at 25% Power)
I.

INTRODUCTION

On October 21, 1988, LILCO filed "LILCO's Request for Immediate Authorization to Operate at 25% Power." The NRC Staff responded in support
of LILCO's motion on October 31, 1988. The Intervenors filed a response opposing LILCO's request on October 31, 1988. On November 12, 1988, LILCO
filed a Motion for Leave to File Answer to Intervenors' October 31 Response.
LILCO's Answer to Intervenors' October 31 Response accompanied its motion
for leave to file.

II.

CLARIFICATION OF THE PROCEDURAL STATUS
OF THE 25% POWER CASE

We hold at the outset that Intervenors' response in this matter is an unauthorized filing because they have been previously dismissed from the Shoreham
case. LBP-88-24, 28 NRC 311,376-77 (1988). The Board holds this to be the
case even though one aspect of LBP-88-24 as it applied to the OL-5 phase of
the case was reversed on jurisdictional grounds shortly after our decision was
issued. The Appeal Board held that we exceeded our authority in dismissing
Intervenors from a part of the proceeding that was pending before different decisionmakers. ALAB-902, 28 NRC 423, 428 (1988). The OL-6 part of the
Shoreham proceeding, however, pcnds before the same decisionmakers as the
OL-3 proceeding, and the Appeal Board acknowledged our jurisdiction to sanction Intervenors in that circumstance. Further, the OL-6 proceeding is not a
separate proceeding within the meaning of ALAB-902, because it was not initiated by an order reconstituting the Board, and this Board expressly retained
jurisdiction to decide the issues in controversy surrounding LILCO's original
request to us to authorize 25% power operation. Memorandum and Order (In
Re: LILCO's Request for Authorization to Operate at 25% of Full Power),
January 7, 1988, LBP-88-1, 27 NRC 7, 17. Order Appointing Alternate Board
Member, February 26, 1988 (unpublished), at 2. The OL-6 designation was a
management mechanism to promote the orderly filing of papers, since at the
time of our orders on the matter we were simultaneously considering voluminous filings from all parties related to the full-power application. Our authority
to dismiss Intervenors from the OL-6 subdocket has not been reversed and our
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order in LBP-88-24 remains binding on the parties and former parties in this
case pending appellate review.
The OL-6 subdocket is itself in an unusual procedural posture because of
the complex events that unfolded in the days following the issuance of LBP88-24. In that decision the Board ruled that the case before it pertaining to
LILCO's application for a full-power operating'license was effectively resolved,
and authorization for full-power operation was ordered. That order, if affirmed,
would necessarily have been applicable as well to operation at intermediate
power levels short of full power, and LILCO's separate request for authorization
for 25% power operation would with equal necessity have been moot. As events
unfolded, however, our order authorizing full-power operation was vacated. This
had the effect of reviving LILCO's pending request for 25% power operation.
Although LBP-88-24 resulted in dismissal of Intervenors from the Shoreham
case (except as modified on appeal) and resolution of all contentions pending
before us, it did not separately address the issue of authorization for 25%
power. That issue therefore remains before this Board until a separate decision
is rendered.
To summarize the current procedural status, we conclude that: (1) This
Board has jurisdiction to decide LILCO's motion for 25% power operation; (2)
LBP-88-24 is binding on the parties and former parties on all matters that have
not been reversed or vacated on appeal; (3) as a consequence, LILCQ's motion
lies before us unopposed, and there are no matters remaining in controversy
related to 25% power except to the extent that there is disagreement between
the NRC Staff and LILCO.
For the foregoing reasons, Intervenors' response of October 31, 1988, is
dismissed without further consideration herein1 and LILCO's Motion for Leave
to File a Response to Intervenors' Response is denied. In our ruling here,
the sanction of dismissal of Intervenors as parties in LBP-88-24 reaches to
disqualify their participation in the 25% power request proceeding. However,
even if it were to be concluded that the 25% proceeding was considered a
separate proceeding with the necessity of making additional findings involving
Intervenors' participation, this Board would conclude that their conduct in the
original proceeding would have been so "contumacious and prejudicial • . . as
to warrant dismissal from (the 25% power) proceeding as well." (See ALAB902, supra, 28 NRC at 429.)
Additionally, since we made manifest in LBP-88-24 that, except for the
sanction, the Applicant was entitled to a decision on the merits authorizing

1 Judges Gleason and Kline reviewed portion. of Intervalors' rcspmsc Won: rendering Iheir decision on
InlelVa1on' canpanion request Ihlt we be WsquI1iJjcd from participating in \his dccisioo. Su OnIcr, November
21, 1988, LBP·88·29, 28 NRC 635 (in which we deny InlelVa1o",' motioo for disqualification of Judges Gleason
and Kline).

645

an operating license at 100% power, we certainly would conclude that it was
entitled to a license at a 25% power level.

m.

LILCO'S REQUEST

LILCO urges the Board to immediately grant authorization for 25% power
operation on the grounds that: (1) Intervenors, being dismissed as parties, can
no longer contest LILCO's 25% power motion; (2) there are no emergency
planning contentions now pending before this Board and therefore they cannot
have any substantive relevance to LILCO's request for 25% power; and (3)
the Staff's technical review of LILCO's 25% power request confirms LILCO's
position that any unresolved issues related to the full·participation exercise of
the LERO emergency plan conducted on June 7·9, 1988, are not significant
for operation of Shoreham restricted to this power level. Therefore, according
to LILCO the Board should find that LILCO ftas demonstrated compliance
with 10 C.F.R. § 50.47(c)(I) and on that basis the Board should rule under 10
C.F.R. § 50.57(a)(3) and, in turn, 10 C.F.R. § 50.57(c) that existing emergency
planning for Shoreham provides reasonable assurance that public health and
safety will be protected if Shoreham is permitted to operate at 25% power.

IV.

NRC STAFF POSITION

The NRC Staff agrees with LILCO that Intervenors can no longer contest
the 25% power application and that this Board has jurisdiction to decide
LILCO's motion for authorization for 25% power. Staff Response at 6·7. The
Staff disagrees with LILCO's assertion that there are no remaining contentions
relevant to LILCO's request to operate at 25% power. The Staff correctly
asserts that Intervenors remain as parties to the OL·5 portion of the case
where contentions on the 1988 emergency exercise have been filed before the
OL·5 Board. The Staff correctly perceives that we are faced again with an
apparent situation of split jurisdiction between two Licensing Boards operating
in different subdockets of the same case. On the one hand the OL·3/0L·6
Board has jurisdiction to decide LILCO's motion, and on the other the only
possibly relevant contentions lie before the OL·5 Board. The Staff argues that
if Intervenors were entitled to participate before the OL·3 Board they could
raise objections based on contentions before the OL·5 Board and that this Board
would be required to consider such matters in making the findings required by
§ 50.57(c). However, in Staff's view, Intervenors are not permitted to participate
further before this Board, and LILCO's motion is therefore unopposed before us.
The Staff therefore advises that we should grant LILCO's motion as unopposed
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without making findings on the matters specified in 10 C.F.R. § SO.S7(a). Such
order should authorize the Director of Nuclear Reactor Regulation to issue
a license authorizing operation at up to 25% power upon making findings
that activities authorized can be conducted with reasonable assurance of the
protection of the health and safety of the public and in compliance with the
regulations.2

V.

DECISION

The Board agrees with Staff and Applicant that we have jurisdiction to decide
LILCO's motion and that Intervenors are prohibited by the terms of LBP-8824 from participating in this aspect of the case. We also confirm that in the
present posture of the case LILCO's application is unopposed. We disagree
with LlLCO, however, that we should rely upon the Staff technical assessment of
LILCO's proposal to make a reasonable-assurance finding on the merits because
the Staff itself has made no such finding on 25% power operation in its technical
assessment.3
The Board agrees with Staff that the provisions of § 50.57(c) are controlling
in these circumstances and that we are required by its provisions to issue
an order authorizing the Director of Nuclear Reactor Regulation to make
appropriate findings on LILCO's application and to issue the license requested.
Such authorization must necessarily be without a reasonable-assurance finding
from this Board since under the circumstances of this case and the regulation
(§ 50.57(c» that is the Director's responsibility. In reaching this conclusion we
harbor no concern that any important matter pertaining to public health and
safety will go unreviewed because the provision of the regulation requiring the
Director to make appropriate findings in cases such as this is not a pro forma
requirement. Where no such findings have been made by the Licensing Board
having initial juriSdiction, we are confident that the Director's review will be
substantive and thorough.
Even though we concluded in LBP-88-24 that there was no merit to any
existing contentions, we are mindful that contentions that could be relevant to
LILCO's request might subsequently be admitted before another Board. The
controlling factors for our decision, however, are that LILCO's application is
uncontested before us and Intervenors arc not entitled to participate in any

2 Section S0.57(c) It.ltes: ''If no party opposes the motion, the presiding officer will issue an order •••
authorizing the Director of Nuclear Reactor Regulation to make appropriate findings .•• and to issue a license
for the ro:qucsted operation."
3The lIo'RC StafI's Technical Review of I Request from Long Island ughting Company for Authorization to
Opente the Shoreham Nuclear Power Station It a Power Level Up to Twenty·Five Percent of r,,11 Rated Power.
October 6, 1988. See Scope of Staff', Review at 2.
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proceeding before us whether or not any possibly relevant contentions might
be admitted before another Board.
We are aware that the Commission has taken jurisdiction over the question
of whether the sanction we ordered in LBP-88-24 was warranted. Commission
Order, November 9, 1988 (unpublished). LILCO's request for expedited
consideration, however, has been pending since 1987. This case has had a
complex procedural history, and no public benefit would follow if additional
complexity were to develop now. It would clearly be in the public interest to
ensure that all issues related to sanctions are resolved in coordinated fashion by
the decisionmakers with jurisdiction to do so. For these reasons we conclude
that this is a case where prompt decision is necessary to prevent detriment to the
public and to prevent unusual delay and expense. The Board therefore concludes
that it should refer this-decision to the Commission through the Appeal Board as
provided in 10 C.F.R. §§ 2.730(f) and 2.785{b)(1). This is intended to provide
an opportunity for the Commission to consider this decision in conjunction with
its review of LBP-88-24 before it reaches any final disposition of the Shoreham
case.

VI.

ORDER

For all of the reasons considered herein, it is hereby ORDERED:
1. LILCO's motion for authorization to operate at 25% power is granted in
part and denied in part. The motion is granted insofar as it requests the Board
to find that its motion is unopposed and that there arc no contentions relevant
to its request before this Board. The motion is denied insofar as it requests this
Board to find in its favor on the merits of its request.
2. Pursuant to 10 C.F.R. § 50.57(c), the Director of Nuclear Reactor Regulation is authorized to make appropriate findings on matters specified in § 50.57(a)
as they relate to LILCO's motion and to issue a license for the requested operation.
3. Pursuant to 10 C.F.R. §§ 2.730(f) and 2.785(b)(1), this decision is referred to the Commission through the Appeal Board because prompt decision
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is necessary to prevent detriment to the public interest and unusual delay and
expense.4
THE ATOMIC SAFETY AND
LICENSING BOARD
James P. Gleason, Chairman
ADMINISTRATIVE JUDGE
Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 21st day of November 1988.
JUDGE SHON, DISSENTING
I must, once more, respectfully differ with my colleagues. In LBP-88-24,
28 NRC 311 (1988), the Concluding Initial Decision on Emergency Planning
(CID), my colleagues dismissed the Governments as intervenors, and I dissented
from that action. My reasons for dissenting here are fundamentally the same,
and I shall not repeat the details of the logic supporting my dissent. I fcel,
however, that lowe my colleagues, the Commission, and the public at large
some clarification of the way in which I think those reasons compel the same
result in the present phase of the case. In the brief apologia below, I set forth
each of my reasons for not dismissing the Governments and describe the way
in which each bears upon the issue of operation at 25% of power.
My first reason for not dismissing the Governments was my unwillingness to
extent the sanction of dismissal beyond the ambit of the contentions on which
the Governments had resisted discovery. I felt that their obduracy was neither
so flagrant nor so pervasive as to justify their dismissal from other aspects of
the case. That reason applies with even greater force here, where the mallcrs
at issue have not even been precisely defined, let alone been the subject of
contumacious behavior.
My second reason was more complex: I felt that the intergovernmental
comity exemplified by 10 C.F.R. §2.715(c) and the deference to local governments shown in our emergency planning regulations (10 C.F.R. § 50.47 and
Part 50, Appendix E) combined to give a special status to state and local
4 Judge Shon dissents from the majorilY opinion. His 'eparale opinion is .nached hereto.
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governments. I believed (and still believe) that we should be even more reluctant
to dismiss them than to dismiss other intervenors. The matter of special expertise
in emergency planning may not seem to bear immediately on the 25% power
issue, but it is well established in this case that the request for that power level
has been made under 10 C.F.R. § 50.57(c). That section of the regulations
specifically mandates an opportunity for a party to be heard "to the extent
that his contentions are relevant to the activity to be authorized," and the only
contentions still extant (the potential contentions that may arise in the exercise
hcarlng, OL-5) clearly involve emergency planning matters.
My third reason for limiting the dismissal to the contentions involved in
the parties misbehavior was my observance that matters still pended in which
the Governments' participation might be beneficial. I specifically mentioned
the emergency planning exercise phase of the case, but this 25% power issue
is obviously a matter in a similar posture. I did not mention 25% power in
my previous dissent since my colleagues had authorized full power in the cm
and, as a matter of engineering necessity, full power subsumes quarter power.
Since the issuance of the Appeal Board decision ALAB-902, which vacated
my colleagues' authorization of full power, the matter of 25% power has been
resurrected. It is now surely one of the matters on which the Governments could
make a contribution, and I think it unwise to bar them from doing so.
I wholeheartedly agree with my colleagues, however, that, in view of the
Commission's Order of November 10, 1988, we must refer any action here
taken to the Commission forthwith.
Mr. Frederick J. Shon
ADMINIS1RATlVE JUDGE
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LBP-88-31

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdminIstrative Judges:

Sheldon J. Wclfe, Chairman
Emmeth A. Luebke
Dr. Jerry Harbour
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(Onsite Emergency PlannIng
and Safety Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et sl.
(Seabrook Station, Units 1
and 2)

December 7, 1988

The Licensing Board grants the Applicants' motion for summary
and dismisses the coaxial cable issue.
RULES OF PRACTICE:

disp~sition

SUMMARY DISPOSITION

The summary disposition procedure should be utilized on issues where there
is no genuine issue of material fact to be heard so that evidentiary hearing time
is not wasted on such issues. Statement of Policy on Conduct of Licensing
Proceedings, CLI-81-8, 13 NRC 452, 457 (1981); Wisconsin Electric Power
Co. (point Beach Nuclear Plant, Unit I), ALAB-696, 16 NRC 1245, 1263
(1982); lIouston Lighting and Power Co. (Aliens Creek Nuclear Generating
Station, Unit 1), ALAB-590, 11 NRC 542, 550 (1980).
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RULES OF PRACTICE:

SUMMARY DISPOSITION

It is the movant. not the opposing party,' which has the burden of showing
the absence of a genuine issue as to any material facL Cleveland Electric
lIIuminating Co. (perry Nuclear Power Plant. Units 1 and 2), ALAB-443, 6 NRC
741, 753 (1977). Since the moving party has the burden to show initially the
absence of a genuine issue concerning any material fact. where the evidentiary
matter in support of the motion does not establish the absence of a genuine issue,
summary judgment must be denied even if no opposing evidentiary matter is
presented. Adickes v. Kress & Co., 398 U.S. 144, 160 (1970). However, if
the motion for summary disposition is properly supported, the opposition may
not rest upon "mere allegations or denials"; rather, the answer "must set forth
specific facts showing that there is a genuine issue of facL" Virginia Electric
and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-584, 11 NRC
451,453 (1980).

REGULATIONS:

INTERPRETATION

Section 50.49 of 10 C.F.R. provides for two classes of electric equipment
important to safety that must be environmentally qualified if located in a
harsh environment - (1) safety-related equipment. and (2) non safety-related
equipment whose failure under accident conditions could endanger the operation
of safety-related equipment - as well as (3) certain post-accident monitoring
equipment. which is not asserted to be a! issue here. Environmental qualification
is not required unless the equipment is both important to safety (either class) and
located in a harsh environmenL Testing methods required by § 50.49 include
testing of an identical item of electrical equipment. or testing of a similar
item with a supporting analysis to show that the equipment to be qualified by
similarity is acceptable.
TECHNICAL ISSUE DISCUSSED
Environmental qualification of electrical equipment.
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MEMORANDUM AND ORDER
(Ruling upon Applicants' Motion for Summary Disposition)

Memorandum
I.

BACKGROUND'

In ALAB-875, 26 NRC 251,270-71 (1987), the Appeal Board observed that,
as litigated, New England Coalition on Nuclear Pollution (NECNP) Contention
I.B.2 focused upon the capability of equipment subject to General Design Criterion 4 to continue to perform its intended function for such period after the
accident as might be necessary - i.e., whether the equipment was environmentally qualified. Therein, the Appeal Board decided that there was no apparent
basis for the Licensing Board's conclusion in its Partial Initial Decision (PIO):!.
that the environmental qualifieation of RG-58 cable was adequately documented
in the Applicants' equipment qualification file (EQF) because the vendor's letter
in that file merely stated that the RG-59 and RG-58 cables had "similar construction details," with the consequence that the vendor was "confident" that
the RG-58 cable would have becn approved "had it been tested." The Appeal
Board remanded this segment of the environmental qualification issue to this
Board because it found nothing in the EQF that could possibly provide any
additional support for a conclusion that the RG-58 cable was environmentally
qualified.
Ultimately, after a second remand,3 in ALAB-891, supra, 27 NRC at 35152, the Appeal Board again concluded that no evidence of record had been
brought to .light which might adequately support this Board's finding that the
environmental qualification of the RG-58 cable had been established. It vacated
that finding, and to the extent dependent upon that finding, reversed the PIO. In
remanding the matter for development of an adequate record, the Appeal Board
provided the following guidance:
First, does the RGS8 CAble have an accident mitigation function in its intended use as
pan of the facility's computer system? Sccond. if the RGS8 CAble has no such function,
does it follow that the RGS9 cable high-potential test results establish that the CAble is
environmentally qualified so long as it is used exclusively for data transmission in the
computer system?

[d. at 352.
1 The procedural background IllrTOOnding Ihe litigation of NECNP Contention I.B.2 was described in detail in

ALAB-89I. V NRC 341. 342-50 (1988).
2LBP-87-10.2S NRC 177 (1987).
3 ALAB-882, rr NRC 1 (1988).
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In a submission ·captioned "Suggestion of Moolness," dated May 19, 1988
(as revised on May 27),· Applicants requested that an order be entered finding
that the issue regarding environmental qualification of RG-58 coaxial cable had
been mooted. They stated that, of the 126 nonsafety-related cables installed
at the Seabrook Station, only 12 were routed at least partially through a harsh
environment within the nuclear island and thus had to meet the environmental
qualifications set forth in 10 C.F.R. § 50.49. Since they had proceeded to replace
these twelve RG-58 cables with twelve RG-59 cables, Applicants urged that
the issue had been mooted. After reviewing submissions by the parties, in a
telephonic conference on June 23, 1988,' the Board rejected the Suggestion of
Moolness and stated that S
it must be established by the Applicants that a total of 126 RG-S8 cables have been installed
at Seabrook, and it also must be established by the Applicants how it was determined
that a particular RG·S8 cable belonged in one of the five groupings or categories. And
further in so shifting their position (from previously asserting that all RG-S8 cables had
to be and were environmentally qualified to now arguing that only 12 RG-S8 cables had
to be environmentally qualified), the Applicants must prove that the RG-S9 cable is a
technically acceptable replacement for the RG·S8 coaxial cable ••• (additional issues are)
the applications of the RG-58, which included the circuits, that is what's attached to each
end of it, and ••• why the operability code that was assigned did not seem to apply to the
use for which the cable was being made.

The Board also directed that discovery should be initiated immediately and be
completed by August 15, 1988, and that any motions for summary disposition
should be served on or before September 12.
On August 4, 1988, Applicants furnished copies to the Board, NECNP, and
the NRC Staff of an environmental qualification test report on RG-58 cable used
at Seabrook. which had been completed by an independent contractor on July
22. The test report was also submitted as Attachment B to the Affidavit of
Newell K. Woodward, dated September 9, 1988 (infra).
On September 9, 1988, Applicants filed a motion for summary disposition.
On October 3, NECNP filed its opposition, and the NRC Staff filed its response
in support of Applicants' motion.

1159-86.
STr. 1178.79.

4 Tr.
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II.
A.

DISCUSSION

Regulations and Case Law Re Summary Disposition

Section 2.749(a) of 10 C.F.R. provides that once a motion for summary
disposition has been filed. the opposing party. with or without affidavits, may
file an answer. Paragraph (a) states that:
There shall be annexed to any answer opposing the motion a separate, short and concise
statement of the material facts as to which it is contended that there exists a genuine issue to
be heard. All material facts set forth in the statement required to be served by the moving
party will be deemed to be admined unless controverted by the statement required to be
served by the opposing party.

•••
Section 2.749(b) states that:
Affidaviu shall set forth such facts as would be admissible in evidence and shall show
affirmatively that the affiant is competent to testify to the matters stated therein. ••• When
a motion for summary decision is made and supported as provided in this section, a party
opposing the motion may not rest upon the mere allegations or denials of his answer; his
answer by affidaviu or as otherwise provided in this section must set forth specific facts
showing that there is a genuine issue of fact. If no such answer is filed, the decision sought,
if appropriate, shall be rendered.

Section 2.749(d) states that:
The presiding officer shall render the decision sought if the filings in the proceeding,
depositions, answers to interrogatories, and admissions on file, together with the statemenu
of the parties and the affidaviu, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a decision as a maner of law. • • •

•••
The summary disposition procedure should be utilized on issues where there
is no genuine issue of material fact to be heard so that evidentiary hearing time
is not wasted on such issues. Statement of Policy on Conduct of Licensing
Proceedings. CLI-81-8. 13 NRC 452, 457 (1981); Wisconsin Electric Power
Co. (point Beach Nuclear Plant, Unit 1). ALAB-696. 16 NRC 1245, 1263
(1982); Houston Lighting and Power Co. (Aliens Creek Nuclear Generating
Station. Unit 1). ALAB-590. 11 NR:C 542, 550 (1980). It is the movant, not
the opposing party, which has the burden of showing the absence of a genuine
issue as to any material fact. Cleveland Electric Illuminating Co. (perry Nuclear
Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741, 753 (1977). Since the
moving party has the burden to show initially the absence of a genuine issue
concerning any material fact. where the evidentiary matter in support of the
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motion does not establish the absence of a genuine issue, summary judgment
must be denied even if no opposing evidentiary matter is presented. Adickes
v. Kress & Co., 398 U.S. 144, 160 (1970). However, if the motion for summary
disposition is properly supported, the opposition may not rest upon "mere
allegations or denials"; rather, the answer "must set forth specific facts showing
that there is a genuine issue of fact" Virginia Electric and Power Co. (North
Anna Power Station, Units 1 and 2), ALAB-584, 11 NRC 451, 453 (1980).
B.

Regulations Re Environmental Qualification of Electrical Equipment
and the Board's Interpretation
Sections 50.49(a) through (c) provide, in pertinent part, that:
(a) Each holder of or each applicant for a license to operate a nuclear power plant shall
establish a program for qualifying the electric equipment defined in paragraph (b) of this
section.
(b) Electric equipment important to safety covered by this section is:
(I) Safety-related electric equipment:(foOlnote omitted) This equipment is that relied
upon to remain functional during and following design basis events to ensure (i) the integrity
of the reactor coolant pressure boundary. (ii) the capability to shut down the reactor and
maintain it in a safe shutdown condition. and (iii) the capability to prevent or mitigate the
consequences of accidents that could result in potential offsite exposures comparable to the
10 CFR Pan 100 guidelines .•••
(2) Nonsafety-related electric equipment whose failure under postulated environmental
conditions could prevent the satisfactory accomplishment of safety functions specified in
subparagraphs (i) through (iii) (above) of this section by the safety-related equipment.
(3) Cenain post-accident monitoring equipment (footn(J(e omitted).
(c) Requirements for ..• (3) environmental qualification of electric equipment important to safety located in a mild environment are not included within the scope of this section_
A mild environment is an environment that would at no time be significantly more severe
than the environment that would occur during normal plant operation. including anticipated
operational occurrences.

• ••

Section 50.49(f), in pertinent Part. states:
(f) Each item of electric equipment important to safety must be qualified by one of the
following methods:
(I) Testing an identical item of equipment under identical conditions or under similar
conditions with a supponing analysis to show that the equipment to be qualified is acocptable.
(2) Testing a similar item of equipment with a supporting analysis to show that the
equipment to be qualified is acceptable.•••

•••

In summary, § 50.49 provides for two classes of electric equipment important
to safety that must be environmentally qualified if located in a harsh environment
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- (1) safety-related equipment, and (2) nonsafety-related equipment whose
failure under accident conditions could endanger the operation of safety-related
equipment - as well as (3) certain post-accident monitoring equipment, which
is not asserted to be at issue here. Environmental qualification is not required
unless the equipment is both important to safety (either class) and located in a
harsh environment. Testing methods required by § 50.49 include testing of an
identical item of electric equipment, or testing of a similar item with a supporting
analysis to show that the equipment to be qualified by similarity is acceptable.
'"

C.

Applicants' Motion for Summary Disposition and the Starr's
Support Thereof

In support of their motion for summary disposition, the Applicants relied
upon the affidavits of three individuals. Mr. Newell K. Woodward, currently
employed by TENERA Engineering Services as a Senior Project Manager, is
an independent consultant retained by the Applicants. For over 18 years he
has been associated with the commercial and naval nuclear power industry
and has managed and performed technical work on various multidisciplinary
issues including equipment qualification. Mr. Gerald A. Kotkowski, Applicants'
Electrical Engineering Supervisor at Seabrook Station, has 14 years' experience
in the electrical design and testing of nuclear power plants. Mr. Richard
Bergeron is the Instrumentation and Controls Engineering Supervisor for New
Hampshire Yankee (NHY). He has 16 years' experience in instrumentation and
control engineering, including equipment qualification. For the past 6 years he
has served as the Station Staff Representative on the Equipment Qualification
Task Force. We are satisfied that these individuals are qualified to express their
expert opinions on the matters addressed in their affidavits.
The following material facts not in dispute as to which Applicants assert there
is no genuine issue to be heard are as follows:
LOCATIONS AND APPLICATIONS OF RG-58 COAXIAL CABLES:6
1. The Cable Schedule Program (CASP) is the primary design
document for configuration control at Seabrook Station. Bergeron, , S.
2. A review was conducted by NHY using CASP to identify all
RG-5S coaxial applications. Id., ,7. This review identified 126 RG-5S
coaxial cable runs, all nonsafety-related. Id., '9.

6 The subhudings in this lection are the Board's. Because ~r organization of the discussion in this Memorandum
differs lanewhat fmm the orglnintion used by the Applicants, we have not used the subheadings provided in the
Applicants' motion.
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3. At Seabrook Station, the electrical schematic drawing packages
contain the electrical schematic drawings and other information that
enables one to identify RG-S8 coaxial cable applications. [d., , 10.
4. A review was conducted by NHY of the electrical schematic
drawing packages to identify all RG-S8 coaxial cable applications. [d.,
,9. This review identified 126 RG-S8 coaxial cable runs, all non safetyrelated. These 126 cable runs identified were the same as the 126 cable
runs identified using CASP. [d .• , 12.
S. The routes of each of the 126 identified RG-S8 coaxial cables
were determined from the Seabrook Station cable raceway drawings.
The environmental zones through which each of these 126 cables passed
were then determined using Environment Zone Maps. [d.• " 13, 14.
By this means, the 126 RG-S8 cables were correctly grouped into five
categories. [d., , 16.
6. This process determined that twelve RG-S8 cables were routed at
least partially through a harsh environment within the nuclear island and,
therefore, may have required environmental qualification in accordance
with § S0.49. Bergeron", 16, 24. All other RG-S8 cables are either
spares, located in mild environments within the nuclear island, or routed
with other nonsafety-related cables outside the nuclear island and do not
need to comply with § S0.49. Bergeron, ,,20-23.
7. The RG-S8 cables that were determined to be routed at least
partially through a harsh environment have been completely disconnected
from their terminations and designated as spares. (See Applicants'
Response to "New England Coalition 'on Nuclear Pollution's First Set
of Interrogatories and Request for the Production of Documents to
Applicants on NECNP Contention I.B.2" at 8-9, 16 (July 13, 1988).)
8. The twelve RG-S8 cables have been replaced with RG-S9 cables.
Bergeron, , 24.
TECHNICAL ADEQUACY OF RG-S9 COAXIAL CABLE AS A SUBSTITUTE FOR THE APPLICATIONS OF THE TWELVE RG-S8 CABLES LOCATED AT LEAST PARTIALLY IN HARSH ENVIRONMENTS7
9. The primary specifications that determine the wave propagation
characteristics of transmission lines are attenuation and variation in

7 NECNP states that it Ndocs not dispute the technical acceptability of the RG-S9 cable to opcnte in • nonna!
environment" (NECNP Brief at 8). which we undentand to mean that it does not dispute Applicants' Statement of
Material Facts Not in Issue, " 9-12. recited here. Also, NECNP in rcfcmng to the designation of RG-S8 cable as
Operability Code A (.ru next section, itt/ra), appan:ntly does aD with respect to the qualification of RG-S8 c:able
by aimilarity to RG-S9. not a. a challenge to the technic:a1 acceptability of RG-S9 in the normal applications of
the replac:cd RG-S8 c:ablcs. (SU NECNP Statement, , 7.)
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response time due to the change in velocity of propagation. Kotkowski,

'4.

10. Factory test results show that attenuation for the RG-S9 cable is
less than that for the RG-S8 cable. Id., '6.
11. A review of the typical factory test results for the RG-S8 and
RG-S9 cable in conjunction with a comparison of the actual field cable
lengths for the twelve applications in question shows that the difference
in the velocity of propagation between the RG-S8 and RG-S9 cable is
insignificant and will not noticeably affect the rate of signal transmission.

Id.,

,S.

12. The compatibility of an RG-S9 cable with the device or instrument to which it was connected when it replaced the twelve RG-S8
cables was evaluated. In both applications, characteristic impedance of
the RG-S9 cable is compatible. Id., ,,3, 7.
13. The vendors of the equipment connected to the RG-S9 cable that
replaced the twelve RG-58 cables in question confirmed that the use of
RG-S9 cable was acceptable. Id., ,7.
ASSIGNMENT OF OPERABILITY CODE A TO RG-S8 COAXIAL
CABLE
14. Components that meet the requirements of Operability Code A
may be used in safety-related applications. Bergeron, , S.
IS. During the initial development of the Environmental Qualification program at Seabrook Station, the RG-S8 coaxial cable was assigned
Operability Code A in order that it might be used in the most restrictive
plant applications. This approach was taken to eliminate the necessity
for implementation of special programmable controls restricting cable
usage. Id., , S.
16. The RG-58 coaxial cable was conservatively assigned Operability Code A. The RG-58 cable, however, does not perform any safety
functions (see" 2 and 4, above). Bergeron, , S. The actual performance
specifications to which the RG-S8 cable must be qualified were originally
specified in EQF 113-19-01 (NECNP Exh. 4; Woodward, '4) and are
now specified in EQF 113-19-02 (Attach. B to the Newell K. Woodward
Affidavit of September 9, 1988). Woodward, '7.
ENVIRONMENTAL QUALIFICATION TESTING OF RG-S8 COAXIALCABLE
17. An environmental qualification test was conducted of the RG58 coaxial cable for NHY by NTS/Acton. The test was completed on
July 22, 1988. Woodward, ,7. The cable tested was manufactured by
m Suprenant and is the same cable supplied to Seabrook Station under
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Purchase Order No. 9763-006-113-19 and was cut from a reel of cable
stored in the Seabrook Station warehouse. [d., 13.
18. The performance specification for the tested cable was the same
as had been previously defined in EQF No. 113-19-01 (NECNP Exh. 4)
which included documentation on the environmental qualification ofRG59 coaxial cable and on the environmental qualification of RG-58 cable
by similarity with RG-59 cable. Woodward, 14.
19. The environmental parameters to which the RG-59, and by
similarity, the RG-58 cable had been subjected in the original test
were more severe than those both the RG-59 and RG-58 cable would
experience under worst-case accident conditions. NECNP Exh. 4.
20. The environmental parameters to which the RG-58 cable has
recently been tested as reported in Attachment B of the Affidavit of
Newell K. Woodward, dated September 9, 1988, are the same or more
severe than those applied in the original test (NECNP Exh. 4, Ref. 2).
Woodward, ,8.
21. The RG-58 cable passed all tests, met established performance
specifications and will perform its function as required and not fail in
a manner detrimental to plant safety when exposed to environmental
conditions occurring subsequent to design-basis accidents. Woodward,
'10.
The NRC Staff's response supporting Applicants' motion relies upon the
joint affidavit of two individuals. Mr. Harold Walker is a Senior Reactor
Systems Engineer and Mr. Amritpal S. Gill is a Senior Electrical Engineer
in the Commission's Office of Nuclear Reactor Regulation. We find that
both individuals are qualified to comment on the Applicants' motion and the
contention in issue. The Staff either agrees with each of Applicants' statements
of material facts not in dispute or has no basis for disagreeing with them. Joint
Affidavit, A.4. The following summarizes the Staff's support of the Applicants'
motion:
1. For purposes of.10 C.F.R. § 50.49(f)(2), the RG-58 cable is
sufficiently similar to RG-59 cable, which was tested, in terms of the
cables' materials, construction, cable type, and (the same) manufacturer
to enable it to be qualified by its similarity to RG-59.
2. Results of the recent environmental qualification tests (completed July 22, 1988) of the RG-58 cable clearly establish that the cable
meets all applicable environmental qualification requirements.
3. The record establishes that only twelve of 126 RG-58 cables at
Seabrook Station are located in harsh environments, and these twelve
cables have been replaced with RG-59 cable, which is environmentally
qualified. Because the other RG-58 cables are in mild environments, they
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are not required to be environmentally qualified. It is permissible to use
RG-58 cable for the twelve applications in harsh environments, because·
of the satisfactory environmental qualification test Joint Affidavit, A.5.

D.

NECNP's Opposition

NECNP attached to its opposing brief a Statement of Material Pacts in
Dispute, but did not attach any affidavits of experts. Drawing down from
its Statement of Material Facts in Dispute, NECNP asserts that there are two
major issues that are unresolved and thus that Applicants' motion for summary
disposition must be denied.s The two major issues that NECNP asserts are in
dispute and must be heard are as follows:
1. Applicants have not demonstrated that the RG-58 cable is environmentally qualified, either (a) by virtue of the recent environmental
testing or (b) by similarity to the RG-59 cable (which previously was
environmentally qualified by testing). NECNP Brief at 2-6; Statement, "1-9, at 1-3.
2. While Applicants have replaced twelve of the RG-58 cables located
in a harsh environment, there remains a dispute as to whether the
Applicants have identified all cables that should be replaced. NECNP
Brief at 6-7; Statement, ,~ 10-13, at 34.
With respect to the first alleged triable issue of fact, NECNP argues that the
recently supplied report on environmental qualification testing of RG-58 cable
does not support a conclusion that the cable is qualified. Citing sections of
the Woodward Affidavit (at 6-7) and its Attachment B (the NTS/Acton Test
Report at 10-10; 6/13/88 Data Sheet) NECNP points to difficulties encountered
during the early (margin transient) tests, which led to an interruption in the
test. After the test circuitry and monitoring equipment were moved into an airconditioned space, Applicants claim that repeated failure of the in-line I-ampere
fuse that measures leaking/charging current did not occur. NECNP Statement,
~ 1. NECNP asserts that the Applicants' claim that the subsequent LOCA test
transient was "more than adequate to demonstrate cable qualification for specific
plant conditions" is not supported, because the test procedures were not restarted
and the margin transient test was not repeated after the test "setup'" was moved
8 NECNP also asserts t1at there i. a third major issue - viz, that the RG-S9 cable i. not environmentally qualified
for the twelve applications in which it is to be rubstiwtcd for the RG-S8 cable. Recognizing that twice we have
ruled that we will not either allow or give any considcrat:on to any arguments or efforts to contend t1at the RG-S9
cable is not environmentally qualified (fr_ 1178-79; unpUblished Order of August I, 1988) and that thus NECNP is
precluded from litigating this issue. NECNP !epCltcd its position on the issue m1y for the purposes of preserving
its appellate rights.
'In the Board', view, NECNP confuses, or mixes. the environmmt of the test circuitry and monitoring
equipment, where measurements are made, with that of the cable test specimens in the lutoclave, where the
Ictual environmental qualification test conditions occur. In particular, su NECNP's conclusion (Brief It 4)
(Corllil'UUd)
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to an air-conditioned space. Id., ,2. However, Applicants' statement was based
on its expert's affidavit Moreover, while Applicants do not dispute the fact that
the margin transient test was not repeated, NECNP fails to illuminate its reason
for asserting that not restarting the test procedures and not repeating the margin
transient test are material to our determinations.
Based on its reading of the NTS Report (Data Sheet, dated 6/15/88, I
17.4 hours), NECNP asserts that even after moving the test setup to an airconditioned space, insulation resistance readings of zero were again recorded for
three out of four test specimens, which would belie Applicants' claim that "all IR
measurements stabilized" after the test setup was moved to the air-conditioned
space (Woodward at 7). NECNP Statement, ,,3-4. However, we attach no
significance to this and other unsupported interpretations of entries found by
NECNP in the NTS Report Data Sheets as indicating zero insulation resistance
during the tests. Lacking any expert support, these simply are naked technical
assertions to which we accord no weight as contrasted to the technical averments
and conclusions attested to by Applicants' qualified expertlO (Woodward, ,9.c).
By relying on statements in the Applicants' affidavits and attachments thereto,
NECNP is only arguing, without expert support, as to the conclusions it draws
from its own interpretations of certain events and test data sheet entries in the
Applicants' submittal. In some cases NECNP relies upon facts as to which there
is no apparent disagreement, e.g., Applicants do not dispute that, because of the
interruption of the test, the cable did not carry continuous voltage throughout
the test; neither do they disagree that the I-ampere fuse in the test circuit
repeatedly blew when the test monitoring and measurement equipment was at
ambient temperature (125°F). Woodward" 9.c, at 6-7. NECNP fails to explain
how these undisputed facts are material to our determination of the adequacy of
the RG-58 cable's environmental qualification tests.
We note that, in regard to its allegation of insulation failures during the early
margin transient test, NECNP does not challenge (and indeed ignores) affiant
Woodward's attestation (,5, at 3) that should cable insulation degrade to the
point of failure during an environmental qualification test, the insulation degradation is permanent and irreversible. Thl.!S, NECNP's "manifest" argumentll that
insulation failure occurred during the early tests is not credible because it fails

=

Ihat "the demonstrated margin of pfety is obviously very slim" because of Ihe effect of "small" temperature
differcnc:cs on Ihe outcome of Ihe ICSU. Clearly, responses to differences of temperature of Ihe exlCtnally located
test instrumentation have no bearing on Ihe pfety margin of lpecimens inside Ihe autoclave environment.
10 If NECNP's claim, IUprQ. IS to Ihe materiality of not repeating Ihe margin transient test hinges on its
interpretations of Ihese -nes in Ihe Data Sheets, Ihen its materiality claim also fails for the pme reason.
1\ In its Statement of Material Facts in Dispute (1J 5, at 2), NECNP concludes fran Ihe st.atements in ~~ 1-4lhat it
is "manifest" from Applicants' submissions that cable insulation failure did occur during Ihe test, Ihat it is clear
that a short to ground did occur, Ihat the RG-S8 cable did not cany continuous voltage Ihroughout the test, and
Ihat the leaking/charging current did exceed I ampere (lhe in-line I-amp fuse Ihat measured these paramClerS
repeatedly blew when the test setup was at ambient temperature).
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to provide an explanation of how, if the cables had already suffered permanent
and irreversible insulation degradation, it would be possible to achieve any subsequent successful tests on the allegedly damaged cables. [d.• ,9.d, at 7-8. This
is particularly true with regard to successful completion of the high-potential
withstand test performed after environmental testing (id .• '6, at 3-4; ,9.e, at
8-9). This last test could not have been successfully completed had the cable's
insulation already been permanently and irreversibly degraded, and NECNP
docs not allege that the high-potential withstand test was unsuccessful.
NECNP apparently mistakes failure of the test monitoring circuitry or equipment during the first transient portion of the test with insulation degradation
and failure of the test specimens in the autoclaveP Thus, we find merit in Applicants' attestations that at no time during the second transient test did any
shorts to ground occur, and that no insulation failure occurred, and that the
leaking/charging current did not exceed 1 ampere. Further, we find no reason to
doubt the attestation that the second, or LOCA test transient by itself was more
than adequate to demonstrate cable qualification for specific plant conditions
(id., ,9.c, at 7).
As to whether RG-58 coaxial cable is environmentally qualified by similarity
to RG-59 coaxial cable, NECNP asserts that four material facts are in dispute.
NECNP Statement, ,,6-9.13 However, we need not reach this issue, since it
is clear from our discussion, supra, that Applicants have shown that results of
the recent environmental qualification tests demonstrate that the RG-58 coaxial
cable is environmentally qualified. 14
With respect to the second alleged triable issue of fact, NECNP argues that
Applicants thus far have confirmed the in-plant locations only of the ends of
the "spare" cables, and that Applicants should establish the actual routing of
each RG-58 cable by physical walkdowns. NECNP Brief at 6; Statement, " 10,
13, at 3-4. NECNP further makes the general argument that U[t]he history of
nuclear power plant construction is replete with countless instances of plants
not being built in conformity with their documentation." Statement" II, at
3. Offered in support of this allegation is the NRC IE Information Notice
No. 85-66, entitled "Discrepancies Between As-Built Construction Drawings and
Equipment Installations." The document alerts holders of an operating license
12 S.. note 9. lupra.
13 We note that. contrary \0 NECNP'a allegation (Brie! II S·6). it is NECNP. not the Applieants. that misconstrues
NRC reguhtions (i.e., 10 C.F.R. § SO.49(a)·(c); 816 Part n.B, zupra). Applicants corm:tly consider the twelve ROSS cables originally installed in harsh environments, and the twelve NIlS oC RO·S9 now installed IS mbstitutea, \0
be Nimportant \0 ..Cety" and ~on..Cety-re1ated." while. 10 Car II we can tell, NECNP CIU. \0 =gnize consistently
the distinction between the two classes oC equipment Nifnportant \0 ..rcty" designated in 10 c.F.R. § SO.49(b)(1)
and (2). Also, our reading of, 9 of NECNP'I Statement suggests that it CaU. \0 \IIIderatand the aigniJicance of
10 c.F.R. § S0.49(c) which, in effect, exempts items in botll classcs of equipment Nimporunt to ..rely" from
environmental qualification requimnents, if and when the equipment is located in a mild environmenL
141n mnandins this issue \0 this Board, the Appeal Board noted that there was nothing in its decision that would
preclude the Applicants from calling for the testing of RO-SS cable. ALAB-S91, zupra, TI NRC at 353 n.63.
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or construction permit for nuclear power facilities to a potentially significant
generic safety problem arising from circumstances at the Fermi Unit 2 and
Rancho Seco power plants and from Cons.truction Appraisal Team inspections
at ten unnamed facilities. However, the Information Notice expressly states that
it does not constitute an NRC requirement, and requires no specific action or
written response of recipients. Moreover, NECNP does not allege that it is based
on, nor that it refers to, inspections or specific circumstances at the Seabrook
Station. In the absence of a concrete showing of a nexus between the conditions
and circumstances recited in the Information Bulletin and specific conditions at
Seabrook, this very generalized allegation cannot be material to the issue before
us.
Finally, with respect to NECNP's argument (NECNP Brief at 7; Statement,
,12, at 4) that "the possibility that some of the unreplaced RG-58 cables could
actually be routed other than as indicated on 'as built' drawings cannot be
considered remote," such argument is nothing more than speculation and a naked
assertion unworthy of extended consideration.

m.

CONCLUSION

We conclude that Applicants, as supported by the Staff, have sustained their
burden of showing that there is no genuine issue as to any material fact, that
the Intervenor has failed to show that there is a genuine issue of material fact
which requires a hearing, and that Applicants' motion for summary disposition
should be granted. Applicants have shown, by testing, that the RG-58 coaxial
cable is environmentally qualified as required under the provisions of § 50.49,
and that subissues raised by this Board and the Appeal Board in its remand are
satisfactorily resolved. In this regard, they have shown that the RG-58 cable
has no accident mitigation function. (Because the RG-58 cable was successfully
tested, we do not address the second subissue raised by the Appeal Board in
ALAB-891 - whether the RG-59 cable test demonstrated the environmental
qualification of the RG-58 cable.) Applicants have further demonstrated that
there are 126 RG-58 cables installed at Seabrook, all of which have bcen
properly categorized as to their applications, locations, and requirements for
environmental qualification testing. Applicants' showing that RG-59 cable is a
technically acceptable substitute for RG-58 in those applications where it has
replaced the RG-58 cables is undisputed. The Board is satisfied with Applicants'
explanation, that for conservative purposes, the RG-58 cable was initially
designated as Operability Code A (suitable for safety-related applications), even
though none of the cables was used in safety-related applications.
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Order
Applicants' motion for summary disposition, as supported by the Staff, is
granted, and NECNP Contention I.B.2 is dismissed.
THE ATOMIC SAFETY AND
LICENSING BOARD

Sheldon J. Wolfe, Chairman
ADMINIS1RATIVE JUDGE
Jerry Harbour
ADMINIS1RATIVE JUDGE
Emmeth A. Luebke
ADMINIS1RATIVE JUDGE
Dated at Bethesda, Maryland,
this 7th day of December 1988.

666

LBP-88-32

Cite as 28 NRC 667 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ivan W. Smith, Chairman
Gustave A. LInenberger, Jr.
Dr. Jerry Harbour

In the Matter of

Docket Nos. 50-443-0L
50-444-0L
(ASLBP No. 82-471-02-0L)
(Offslte Emergency Planning)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, el BI.
(Seabrook Station, Units 1
and 2)

December 30,1988

TABLE OF CONTENTS

1.

Page
INTRODUCTION ...•...•••.....•..•.........•.......•.. 669
Background .•• . . • • . . . • • • . . . • • . . . • . . • . . . • . . . . . . . . . .. 669
Comments on Decision ...•.•...............•......... 670

2. LETTERS OF AGREEMENT ••.........•..•••....•....•.. 673
3. RESPONSE PERSONNEL ADEQUACY .•..•.....••••......
The Adequacy of the Survey •........•..........••.....
The Adequacy of Local and State Response ......•.......
FEMA Findings .........•...•....•.•...•••....••....
Decision ..........•..........•............•........

667

678
680
685
689
691

4. TRANSPORTATION AVAILABILITY AND
SUPPORT SERVICES ••••••.••••••••.•.•••.•••.••••.•••• 691
5.

DECONTAMINATION AND RECEPTION CENTERS ••...•••
Applicants' Case .•••••••••.•••••••••••••••••••••••••
Intervenor's Objections ••••..•••••.•.••••••.••.••.••••
FEMA's Position ••••••.•••••••••....•••••.•••••.••••
Board Findings ••••••••.•••••••••••.••••••.••.••.••••

699
700
711
723
724

6. NOTIFICATION AND COMMUNICATIONS ••••..•.••••••• 724
7. HUMAN BEHAVIOR IN EMERGENCIES •.••.••.••.•••.•••
School Teachers ••••••••••.••••••••..••••••••.••..•..
Local Officials ••••••••••••••••••••.•••••••••.••.••••
Emergency Worker Role Abandonment ••••••••.••••••...
General Public Response in Emergencies ••••••••••••••••.
Information to the Public ••.••••••••.•...•.•••.••.•••..
Conclusions on Human Behavior in Emergencies •••••.••..

728
729
732
735
742
747
749

8. SHELTERING OF BEACH POPULATION •.......•.........
Applicants' Case .•••......•..•••••••••.••••.........
Protective Action Recommendations ••.•••••...•....•...
Shelter in Place •.••••••••••••••.••.•.••••••.•••••...
Beach Sheltering •.•••••••••••.•.•..•..••••••.•••••.•
Dose Savings from Sheltering ..•.••.•••••.•••••......•.
Dose Reduction Factors ...••...................••.....
1h1nsit-Dcpendent Transients •••.••••.•.••.•.....•.....
Beach Shelter Survey ••••••••••••••.••••••••••••.•..•.
Massachusetts Attorney General's Case ••••••.••.••....•.
FEMA's Position ...•..••••.•.•••..•.••.•............
Implementing Provisions ••.•.•••••.....•.••.•...•..•..
Amount of Sheltering .••.•••••••.•.•..•.•••••••••..•.
FEMA's Change of Position .•.•••••.•••••••••.••......
Summary and Conclusions ..•.•••••.••.••••••.••••....

750
750
751
758
758
759
760
761
761
762
765
769
770
772
775

9. EVACUATION TIME ESTIMATES (ETEs) ..•...••.••••••..
Legal and Regulatory Requirements for ETEs ••••....•.••.
Background ••••••••..••.•••••••••••••.•...........•
Description of the EPZ Beach Area .....••••••.••.•.....
Applicants' Case ..•......••.••••....•..•...•••......
ETE IDYNEV Model ...•.•.....••••.••.•......•.....
Intervenors' Case .•.•.•.........•.•••..•...••..••....
Returning Commuters •.•...•••..••••..••••......•.•..
Delayed Staffing of Traffic Control Points ............•..•

776
776
777
779
780
781
782
783
789

668

Beach Population Estimates .••••........••....•..••....
Applicants' Aerial Photographs •.•••...•.•.••..••.•.•..•
Intervenors' Aerial Photographs •.•...••••.••••..••...•.
Potentially Available Parking Spa~s •••.•••...••••.••••.
ETE Conclusion •..•••..••••..••.•...••..•••••.••••..

795
797
799
799
803

10. CONCLUSION AND ORDER ...••.................•..•.. 804
Finality and Appeals .•....•..•..........•............ 805
APPENDIX. Massachusetts Evacuation Routes for Communities
in ERPA C ••••..••..••..••.•.•..••••.•••.••..•.••.•••...•.• 807

PARTIAL INITIAL DECISION
(New Hampshire Radiological Emergency Response Plan)

1.

INTRODUCTION

Background
1.1. This Decision addresses all contentions in this proceeding with respect
to radiological emergency response planning for that portion of the emergency
planning zone (EPZ) for the Seabrook Station (Seabrook) which lies within the
State of New Hampshire. Seabrook is a nuclear power facility located in the
Town of Seabrook, New Hampshire, constructed, and to be operated, by the
New Hampshire Yankee division (NHY) of Public Service Company of New
Hampshire, the lead owner of Seabrook.
1.2. The emergency plan litigated in this phase of the hearings is known as
Revision 2 of the "State of New Hampshire Radiological Emergency Response
Plan" (hereafter NHRERP).
1.3. Of some 122 contentions proffered by Intervenors for litigation in the
NHRERP phase of the hearings, various prior rulings of the Atomic Safety and
Licensing Board on objections made to admission and motions for summary
disposition had, prior to the start of the evidentiary hearings, reduced the number
of contentions remaining for litigation to a total of twenty-six. These contentions
were prosecuted by the Attorney General of Massachusetts and Intervenors
New England Coalition on Nuclear Pollution (NECNP), Seacoast Anti-Pollution
League (SAPL), Town of Hampton (TOH), Town of Hampton Falls (TOHF),
Town of South Hampton (TOSH), and Town of Kensington (TOK).
1.4. The other active parties to the proceeding are the Applicants, the Staff
of the U.S. Nuclear Regulatory Commission, the Town of Rye, the Town of
Amesbury, and the Attorney General of the State of New Hampshire. In addition, although not a party as such, the Federal Emergency Management Agency
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(FEMA) filed testimony and participated in the hearing as contemplated by the
Memorandum of Understanding between the Nuclear Regulatory Commission
(NRC) and FEMA. 50 Fed. Reg. 15,485, 15,487 (Apr. 18, 1985).
1.5. The parties agreed to a classification of the matters to be litigated into
eight categories, as follows:
Letters of Agreement
Response Personnel Adequacy
Transportation Availability and Emergency Support Services
Reception Centers
Notification and Communications
Human Behavior in Emergencies
Sheltering
Evacuation Time Estimates
1.6. This Decision follows the categorization agreed to by the parties.
Hearings were held in Concord, New Hampshire, on the following dates:
Oct. 5-9, 1987; Oct. 19-23, 1987; Nov. 2-6, 1987; Nov. 16-20, 1987; Nov. 30Dec. 4, 1987; Dec. 14-17, 1987; Jan. 11-13, 1988; May 2-6, 1988; May 15-29,
1988; May 24-26, 1988; and June 14-16, 1988. Hearings were held in Boston,
Massachusetts, on Feb. 8-10, 1988. In addition, limited appearance statements
were reeeived from a number of elected and appointed governmental officials
and members of the public residing in the 100mile plume exposure EPZ.
Comments on Decision
1.7. The primary responsibility of the Licensing Board in finding facts and
arriving at conclusions in an NRC operating license proceeding is to decide the
issues advanced by the parties. We must also explain our decision in detail
and with citations to the record so that our reasoning may be fully understood
and reviewed on appeal. Unfortunately, in meeting those responsibilities, the
decision below becomes too lengthy and complex for the casual reader; it is
intended for those who will work with it. In this section, therefore, we describe
in general terms what the decision is about, and how it concludes. This is not
a part of our findings, or even a summary of them.
1.8. In § 2, Letters of Agreement, the Board concludes that such arrangements with the providers of services during emergencies need not be formal
contractual agreements, nor need there be letters of agreement with an who
will be active in an emergency. fur example, the telephone company has no
special responsibilities. Federal agencies, such as the Coast Guard, will regularly respond and are covered, as required, by memorandums of understanding.
Not all letters of agreement have been approved by FEMA, but the Board finds
assurance that FEMA will complete its review, and that the product will be
incorporated into the New Hampshire emergency plans.
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1.9. In § 3, Response Personnel Adequacy, the Board rejected claims by
six New Hampshire towns that their respective policies not to participate
in the implementation of the NHRERP would prevent their response in an
actual radiological emergency. The issue turned, therefore, on whether there
were adequate personnel in public and private organizations to respond to an
emergency at Seabrook. We find reasonable assurance that there are sufficient
personnel available to carry out needed protective actions.
1.10. In § 4, Transportation Availability and Support Services, the Board
concluded that there will be. adequate transportation and respective support
services available to evacuate persons, such as hospital patients, who must
depend upon others for transportation in an evacuation.
1.11. In § 5, Decontamination and Reception Centers, the Board imposed
specific conditions regarding personnel call and roster lists, special-facility monitors, and extended operating hours for the Manchester secondary decontamination center. With those conditions, we find that the NHRERP provides reasonable assurance of adequate care of evacuees following an accident. In arriving at
this conclusion, the Board rejected a standard urged by SAPL that the reception
centers must accommodate the vast majority of the EPZ population. In so doing,
the Board distinguished the evidentiary record in this proceeding with similar
evidence discussed in Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-905, 28 NRC 515 (1988). We conclude below, as a matter
of evidentiary presumption, that FEMA's guidance calling for a minimum planning basis of 20% of the EPZ population is both adequate and appropriately
applied to the Seabrook EPZ. The presumption has not been rebutted.
1.12. Section 6, Notification and Communications, contains the conclusion
that, while a heavier-than-norma1level of telephone usage is to be expected in
the event of an emergency, computerized telephone switching equipment ensures
sufficient telephone lines for needed communications. There might be a short
delay in telephone use to a particular individual, but not a denial of telephone
service. Priorities will be maintained.
1.13. Section 7, Human Behavior in Emergencies, discusses whether, as
contended by Intervenors, trusted community leaders would abandon their
responsibilities during an actual emergency at Seabrook. We received the
testimony of teachers, public officials, even a police chief, to the effect that they
would in fact abandon those in their care to seek safety for themselves and their
intimates in an emergency at Seabrook. We recognize that such testimony was
offered with the knowledge that the licensing of Seabrook may still be prevented.
The testimony was perplexing and does not represent traditional American values
and history. Our decision below emphasizes the fact that emergency worker rolecertainty plays an important part in radiological emergency planning. Where
those relied upon to respond in an emergency know that they have a role, and
are trained to that role, as a group they will not fail their communities.
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1.14. Section 8, Sheltering of Beach Population, and §9, Evacuation Time
Estimates, should be read as a single discussion. In a serious rapidly developing
radiological emergency, the protective action decisionmaker has only two choices
of any practical value - either shelter the population, or remove it from the
area of radiation exposure. At Seabrook. sheltering would probably never be
the protective action choice. Too many circumstances would have to be present
before sheltering would afford radiation dose savings over evacuation. Some
of the circumstances are: First, no earlier action such as precautionary beach
closure would have been taken. Second, there would have to be a peak or closeto-peak beach population present before sheltering would make sense, because,
to choose sheltering, the estimated evacuation times must be significantly longer
than the duration of the predicted release. Third, the release would not only
have to be of short duration, but it must be gaseous (without particulates) in
part because a delayed evacuation through ground-deposited particulates would
obviate, at least, any benefit from sheltering. Fourth, the release must be
projected to arrive at the beach area in short time, otherwise the better choice
would be to remove people before its arrival. Fifth, the timing and duration of
the release is very difficult to predict. While it might turn out after an accident
that sheltering would have avoided some exposure, to know that in advance is
quite another matter.
1.15. In addition, the uncertainties attendant to a decision to shelter exceed
the potential benefits to be gained from sheltering. The unwinterized houses at
the beaches do not provide the best sheltering, and their sheltering effectiveness
degrades rather quickly with particulate releases. Of course it would take time
to first move the population to shelter in a delayed evacuation, and that time
would be lost in evacuating them. We discuss these and other reasons why
sheltering is rarely a good choice as a protective action in our findings below.
Evacuation times estimates for the summer weekend beach population would
range from about 7 hours and 30 minutes to about 8 hours and 30 minutes
when the summer weekend beach population is close to peak or at peak. This
assumes that the evacuation begins at the brief peak hour of the day. Given the
fact that sheltering would rarely be the better protective action, and would even
more rarely be known in advance as the better action, the decisionmaker would
select evacuation even if the time estimates were significantly longer than the
evidence indicates. In effect, evacuation time estimates differing in the narrow
range litigated by the parties are not material to a protective action decision.
Nevertheless, the Applicants are required to provide evacuation time estimates
as accurately as the state of the art can reasonably produce. The Board has
therefore retained juriSdiction of the evacuation time estimate issue so that we
may consult with the parties about greater accuracy.
1.16. In general the findings and conclusions below favor the full-power
licensing of Seabrook with respect to the issues in contention and decided. Other

672

contentions, relating to the Seabrook Plan for the Massachusetts Communities
(SPMC), and the June 1988 general exercise conducted by FEMA, remain to be
adjudicated.

2.

LEITERS OF AGREEMENT

2.1. Letters of Agreement (LOAs) are statements of interest of the parties
signing the agreements, obtained to provide assurance that an organization
has been notified and has agreed in principle to provide a support function.
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), LBP-8514,21 NRC 1219, 1367 (1985). The Board does not regard LOAs as necessarily
constituting contractual agreements.
2.2. The Board ruled in its Memorandum and Order of May 21, 1986
(unpublished), that no letters of agreement are required for the local communities
in the EPZ or with the host communities.
2.3. The Board also ruled that the Applicants do not need to sign LOAs
with schools, school personnel, day-care centers, and nursing homes because
they are "recipients" of services; LOAs are required only for "providers" of
services.
2.4. The Board further ruled in its Memorandum and Order of May 18,
1987 (unpublished), that LOAs are not required for individuals who collectively
supply a labor force or activity.
2.5. SAPL Contention 15 as admitted for litigation raises a number of
specific matters with respect to the LOAs aspect of the New Hampshire
Radiological Emergency Response Plan (NHRERP). In particular, it is alleged
that agreements were required, but were either unsigned or not included in the
plan for the Rockingham County Dispatch Center, New England Telephone
Co., towing companies, reception centers, mass-care facilities, host health care
facilities (Goodwin's of Exeter, Eventide Home, and Seacoast Health Care
Center), the Air Force (pease Air Force Base), the Navy (portsmouth Naval
Shipyard), and the New England Interstate Radiation Assistance Compact.
SAPL further alleged that the New England State Police Compact is out of
date, that there are letters missing for ambulance and bus companies, and that
the letter included for the Omne Mall staging area is signed by an own~r who
has since gone bankrupt. See Seacoast Anti-Pollution League's Contentions on
Revision 2 of the NHRERP (Nov. 26, 1986) at 22-24.
2.6. TOSH Contention 3 raises the issue of whether there are sufficient
LOAs from employers of Teamsters' Union drivers indicating a willingness to
make such drivers available in an emergency. Similarly, TOK Contention 6
addresses whether bus drivers would be made available by their employers.
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2.7. We note with interest that neither SAPL nor any of the other Intervenors
addresses all the entities identified in SAPL Contention 15 in their respective
proposed findings. However, for the sake of completeness, we will briefly
address each of the named entities as they have been set forth above. ~ 2.5,
supra.

2.8. The Applicants presented a panel of expert witnesses to testify concerning NHRERP LOAs. The panel consisted of Anthony M. Callendrello,
Manager, Emergency Planning for New Hampshire Yankee (NHY) (Qualifications, ff. Tr. 2790); Paul R. Frechette, Jr., Senior Emergency Planner, NHY
(Qualifications, ff. Tr. 2791); and Richard H. Strome, Director of the New
Hampshire Office of Emergency Management (NHOEM or OEM) (Qualifications, ff. Tr. 2792). A panel of Federal Emergency Management Agency officials
also testified as to the LOAs. FEMA's panel consisted of Edward A. Thomas,
Chief, Natural and Technological Hazards Division, FEMA Region I (Qualifications, ff. Tr. 3088, at 8); and Edward A. Tanzman, Energy and Environmental
Programs Attorney, Energy and Environmental Systems Division, Argonne National Laboratory (Qualifications, ff. Tr. 3088, at 13). The Board finds that
these witnesses have sufficient training and experience to have qualified them
to testify with respect to LOAs.
2.9. Under previous Board rulings (~, 2.2-2.4, supra), and on the basis of
testimony provided by Applicants' panel (Appl. Dir. No.1, ff. Tr. 2795, passim)
and FEMA's panel (FEMA Dir., ff. Tr. 3088, passim), we find the following
facilities do not require LOAs - the Rockingham County Dispatch Center, all
reception centers identified in the Host Community Plans (Vols. 33, 35, 36, and
38 of the NHRERP), and all mass-care facilities in Manchester.
2.10. The U.S. Coast Guard will respond to a radiological emergency under
a Memorandum of Understanding executed with the State on November 6, 1986.
Appl. Dir. No.1, ff. Tr. 2795, at 3 and Attach. 2.
2.11. Since New England Telephone is not assigned any specific responsibilities in the NHRERP, no LOA is required with that entity. [d. at 4; FEMA
Dir., ff. Tr. 3088, at 84.
2.12. The New Hampshire Towing Association has signed an LOA with
the State. Appl. Dir. No.1, cr. Tr. 2795, at 2. In all, nineteen LOAs have been
signed with towing companies to provide fifty trucks with drivers and crews. [d.
We find these agreements to provide toW'ing resources in excess of that required
by § 12 of the NHRERP. [d.
2.13. SAPL has raised an issue in its proposed findings concerning whether
communications with tow trucks are sufficient in light of the fact that the LOAs
do not specify that in all cases the tow trucks have radios. SAPL PF 2.1.14, citing
Tr. 2894. The LOAs do not verify that there is radio communication capability
with tow trucks, and a number of LOAs with towing company operators do not
indicate that they have communication capability with their trucks. Tr. 2896,
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2898. Volume 6 of the NHRERP states at 12-4 that "[tlhese tow trucks should
all have communication equipment linked either directly or indirectly with EOC
(Emergency Operations Center)." Tr. 2893-94. Although, it is true that not
all the tow trucks covered by the LOAs have radios, it is anticipated that an
"indirect" link by telephone between the Emergency Operations Center and the
tow trucks will be adequate. The EOC will be able to contact towing companies
by telephone to dispatch their vehicles. Tr. 2896-98. The tow trucks will be
dispatched by the State Police from provider company locations on the periphery
of the EPZ by means of telephone calls to their places of business. Tr. 3029-30.
Those companies, in turn, will maintain contact with them by two-way radio
if the trucks are so equipped. Tr. 3030. Three towing company LOAs to date
have not been sent to FEMA for review. Tr.2989-90.
2.14. The American Red Cross (ARC) is responsible for providing mass
care to those evacuated from the plume exposure EPZ. A written agreement
between the ARC and the State of New Hampshire is included in Volume 5
of the NHRERP. The December 1986 Regional Assistance Committee (RAC)
review of the plan found that the ARC LOA adequately demonstrates an ability
to open and staff planned mass-care facilities. Appl. Dir. No. I, ff. Tr. 2795, at
4-5; FEMA Dir., ff. Tr. 3088, at 83.
2.15. The December 1986 FEMA RAC review found the LOAs for masscare facilities to be inadequate because no letters of agreement were present
in Volume 5 of the State plan for a number of private organizations including
New Hampshire College, Notre Dame College and Parochial School, District
Nursing Association, Rochester Catholic School, and Rochester Day Care
Center. However, testimony indicates to the Board that Applicants are in the
process of obtaining LOAs from private facilities designated for mass care. Most
recently, LOAs with the Salem Boys' and Girls' Club and Squamscott Home
Health, Inc., Dover, have been obtained, although neither of these LOAs was
submitted to FEMA for review. Tr. 2989-90; Appl. Dir. No. I, ff. Tr. 2795, at
5 and Attach. 3.
2.16. The American Red Cross is currently working to obtain LOAs with
Rochester Catholic High School in Rochester and SL Thomas Aquinas High
School in Dover. [d. at5. All required LOAs with regard to host-center facilities
in Salem have been signed. [d. The Salvation Army building is listed as a masscare facility in the Rochester Host Plan (Vol. 35). Its use is ensured through
a national "Statement of Understanding Between the Salvation Army and the
American National Red Cross" (9nS). [d. at 5 and Attach. 4.
2.17. The Federal Aviation Administration has executed a Memorandum
of Understanding with the State pertaining to its assistance in the event of an
emergency. [d. at 4; FEMA Dir., ff. Tr. 3088, at 84.
2.18. We find that LOAs with host health care facilities have been obtained
by the Applicants for all special facilities in the EPZ. LOAs with the following
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host health care facilities have been obtained since Revision 2 of the NHRERP:
Clipper Home of Wolfeboro (for Goodwin's of Exeter); Clipper Home of
Rochester (for Clipper Home of Portsmouth); McKerley Health Care CenterDerry, Inc. (for Eventide Home); Maple Leaf Healthcare, Villa Crest, and Maple
Leaf, Inc. (for Seacoast Health Care, Inc.). Appl. Oir. No. I, ff. Tr. 2795,
at 5-6 and Attach. 5. Applicants produced an LOA from Frisbie Memorial
Hospital'showing that Frisbie agrees to accept the residents from the Wentworth
Home in the event of an evacuation due to Seabrook Station. Tr. 2972-74, also
appearing. ff. Tr. 2974. No other host health care facility letters are outstanding.
Appl. Dir. No. I, ff. Tr. 2795. at 5-6.
2.19. New Hampshire can request federal assistance through FEMA. FEMA
will then allocate resources as necessary under the Federal Radiological Emergency Response Plan (FRERP) (50 Fed. Reg. 46.542 (Nov. 6, 1985». Since
Pease Air Force Base and Portsmouth Naval Shipyard are federal (Department
of Defense) establishments, FRERP obviates the need for any specific military
and federal governmental facility agreements. Appl. Dir. No. I, ff. Tr. 2795,
at 3-4; FEMA Dir., ff. Tr. 3088, at 83. A copy of the FRERP is provided in
Volume 5 of the NHRERP. FEMA Dir., ff. Tr. 3088, at 83.
2.20. We find that the New England Interstate Radiation Assistance Plan
(NEIRAP) is a legislative act which has been approved by the legislatures and
governors of the respective party states. Appl. Oir. No. I, ff. 'fr. 2795, at 2-3.
The fact that NEIRAP contains no signature page in Volume 5 of the NHRERP
in no way invalidates this compact. Similarly, the New England State Police
Compact is a ratified compact enacted into law by the appropriate legislative
bodies and is in effect as defined in the Compact. [d. at 3.
2.21. The availability of buses, bus drivers, and ambulances under LOAs
are issues the Board addresses in its sections on Response Personnel Adequacy,
and on Transportation Availability and Support Services. §§ 3 and 4, infra. We
need not address those issues here.
2.22. A new LOA has been obtained for use of the Omne Mall as a staging
area from the new owner and was sent to FEMA as an addendum subsequent to
the submittal of Revision 0 of the NHRERP. Tr. 3031-32, 3032-33; Appl. Exh.
6, ff. Tr. 3033.
2.23. A LOA between NHY Division of Public Service Company of New
Hampshire and the State of New Hampshire has been executed and is also found
in Volume 5 of the New HampShire Plan. Appl. Oir. No. I, ff. 'fr. 2795, at 3.
2.24. SAPL contends that since the Commonwealth of Massachusetts has
not signed an agreement with New Hampshire Yankee no emergency response
by or coordination with the Commonwealth is assured. SAPL PFs 2.1.6, 2.3.10.
However, Mr. Strome testified that his agency (NHOEM) works in concert with
Massachusetts for the Vermont Yankee Nuclear Power Plant and that there is a
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well-established relationship between the two agencies. Appl. Exh. 5, Vol. 5;
Tr.2859-61.
2.25. SAPL argues in its proposed findings that to ensure the adequacy
of letters of agreement, there must be a clear definition of the availability
of personnel and resources during a radiological emergency and there must
also be assurance that signatories of LOAs have been clearly informed of the
responsibilities they are assuming by signing the letters. SAPL PF 2.2.1. SAPL
contends that the NHOEM did not have a sufficiently well-managed program
to ensure that letters of agreement were properly obtained and in conformance
with regulatory requirements and the NUREG-0654 guidance. rd .• 2.3.1. SAPL
raises questions concerning the quality of the NHOEM program for obtaining
LOAs and the quality of the agreements obtained thereby. As evidence, SAPL
points to the following points: Mr. Strome certified to FEMA that the Revision
o version of the plan was adequate even when there were no LOAs. Tr.2851,
2854-56; NH Exh. 5; Tr. 4140-41; SAPL PF 2.3.2. A school bus company that
was out of business, Jan-Car, was included among the bus providers under the
plans. Tr. 2930; SAPL PF 2.3.5. An agreement was not obtained for the Mark
H. Wentworth Home in the plan. SAPL PF 2.3.8.
2.26. SAPL further supports its argument with testimony showing that the
LOAs from the Salem Boys' and Girls' Club and the Squamscott Home Health,
Inc., of Dover make no reference to a radiological emergency at Seabrook.
Appl. Dir. No. I, ff. Tr. 2795, at 5 and Attach. 3; Tr. 2899; SAPL PF 2.1.12.
SAPL asserts that Mr. Strome could not state directly that either of these two
facilities were apprised of the fact that a radiological emergency at Seabrook
was among the emergencies for which they were being asked to make their
facilities available. Tr. 2899-2901; SAPL PF 2.1.12.
2.27. The record shows that the LOAs sent out by the State of New
Hampshire for signature were form letters developed through the state agency's
management process to cover a large variety of emergencies. Tr.2837-39. The
LOAs refer to technological incidents and accidents at locations including the
Seabrook Nuclear Power Station, but do not specifically refer to a radiological
emergency. Tr. 2843-46, 2864.
2.28. Evidence was offered to establish that a number of the LOAs recited that Seabrook was one of the facilities involved in the agreement, as
well as Vermont Yankee, a nuclear power plant located in Vermont E.g .•
Appl. Dir. No. I, IT. Tr. 2795, Attachs. 1,2,5,6. The LOAs themselves point
out what is expected of the signatories. Tr. 2801. In addition, state officials
pursuing LOAs were candid in response to questions by prospective signatories,
and there was no attempt by the state officials involved to mislead anyone on
this subject. Tr. 2800, 2841. The cited evidence seems to meet SAPL's concern at least in part. However, the possibility that some LOAs do not clearly
indicate that involvement in a radiological emergency is anticipated was not
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eliminated. This possibility, however, is not viewed by the Board as a fatal flaw
to the adequacy of the NHRERP. We believe that a radiological emergency can
reasonably be assumed to be included within the scope of the LOAs.
2.29. SAPL asserts that those seeking the LOAs on behalf of the State may
not have been adequately informed to convey the responsibilities and obligations
sought by the State from the various signatories. Counsel for SAPL asked
whether the persons seeking the LOAs were familiar with the requirements of
NUREG-0654. Tr. 2827, 2829. Applicants' witnesses responded that these
individuals were drawn from the State's Technological Hazards Division, other
parts of the agency, or from professional planning consultants (Tr. 2834-35,
2850), and that all of these persons are emergency planning professionals.
'fr. 2835, 2851. Many of these professional planners have had FEMA training.
'fr. 2829. Again, while the possibility remains that some of the persons soliciting
LOAs may not have been familiar with the requirements of NUREG-0654, we
fail to see this fact, in itself, as a fatal flaw in the plan.
2.30. Intervenor arguments regarding the lack of FEMA review of the
LOAs signed since NHRERP Revision 2 do not carry weight with this Board.
Applicants testified that new LOAs will be submitted to FEMA for review and
that they are intended by the State to be incorporated in the plans. Tr. 2986,
2989, 2995, 3024-25.
2.31. The Board has addressed all facets of the LOA issues raised by
admitted contentions and presented in proposed findings. We conclude that
all Intervenor concerns were effectively dealt with. This is not to say that the
contents of all LOAs and the process for obtaining them were in all instances
above reproach. Rather, we conclude that sufficient and necessary Letters of
Agreement have been obtained and that they provide reasonable assurance that
they are adequate for their intended purposes.

3.

RESPONSE PERSONNEL ADEQUACY

3.1. A total of seven contentions were admitted for litigation which raised
issues regarding the adequacy of response personnel as they relate to the
NHRERP. Four of these contentions, TOH-VI, TOSH-2, TOHF-2, and TOKI, address staffing sufficiency of response personnel in specific towns for
continuous 24-hour operation. The remaining three contentions, NECNP/NHLP2, SAPL-8, and SAPL-8A, address staffing capability for all local municipalities
and the State of New Hampshire with respect to the capability of state response
personnel to compensate for inadequacies or deficiencies in local response
organizations.
3.2. Six New Hampshire towns have expressed an intention, or policy, not
to participate in emergency planning and implementation of NHRERP for these

678

localities. These are the Towns of Hampton, South Hampton, Hampton Falls,
Kensington, Rye, and North Hampton. Inter alia, each of these towns also takes
the position that there are an inadequate number of competent local personnel
to carry out the tasks assigned to the town by the NHRERP.
3.3. In its case in chief, the Applicants sponsored a panel of six witnesses.
Appl. Dir. No.3, ff. Tr. 3228. The panel consisted of Messrs. Strome, Callendrello, and Frechette (Qualifications described in § 2, supra), joined by John
D. Bonds, Assistant Director for Planning, Division of Public Health Services,
New Hampshire Department of Health and Human Services (Qualifications,
ff. Tr. 3184); William F. Renz, Emergency Planning Specialist. Aidikoff Associates (Qualifications, ff. Tr. 3185); and William T. Wallace, Jr., M.D., M.P.H.,
Director, Division of Public Health Services, New Hampshire Department of
Health and Human Services (Qualifications, ff. Tr. 3183).
3.4. The Board finds these witnesses to be competent to serve as witnesses
on the subject of response personnel adequacy.
3.5. The Applicants' panel presented a Personnel Resources Assessment
Summary. Appl. Exh. 1, as corrected by Appl. Exh. lA, ff. Tr. 4685 (hereinafter
"the survey").
3.6. The survey identified, by position and functional responsibility, all tasks
required to be performed in fulfilling the emergency response functions, and the
specific staffing requirements to implement the plan, including the staffing needs
for 24-hour operations. Appl. Dir. No.3, ff. Tr. 3228, at 3.
3.7. The survey sets forth how many people it takes to perform each of
the response functions and who can be made available to carry them out. The
survey does not attempt to address the availability of people at a specific point
in time. Tr. 3283-87.
3.8. The survey assumes that staffing for 24-hour operations is covered
in two 12-hour shifts, which is a usual and acceptable practice in emergency
planning. Tr. 3294-95, 4065.
3.9. The staffing availability numbers that appear in the survey may not
be totally accurate at any given point in time because of ongoing personnel
turnovers. Tr. 3336.
3.10. After identification of response positions, functions, and staffing requirements, the survey identified available personnel resources to fill the emergency response positions for each municipality. Such identification was carried
out through analysis of data sources including Town Plan Appendices, Town Annual Reports, the New Hampshire Poli:e Standards and Training Commission
records, the New Hampshire Fire Standards and Training Commission records,
the Bureau of Emergency Medical Service records, and the New Hampshire
Firemen's Association records. Interviews were also conducted with persons
knowledgeable about the specific communities to verify and adjust the numbers
of required and available personnel. These included interviews of Town Select-
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men, Town Managers, Civil Defense Directors, Police Chiefs, Fire Chiefs, and
Health officials within the local municipalities who were contacted by representatives of the New Hampshire Emergency Management Agency and NHY.
Appl. Dir. No.3, ff. Tr. 3228, at 4.
3.11. In contrast to the specific assignment of available personnel to response positions in the eleven participating towns, officials in the six nonparticipating towns have not assigned available personnel to response positions. As a
result, the survey included an Organization Chart for the nonparticipating communities which depicted personnel needs, personnel availability, and a matrix of
how the available personnel might be assigned to response positions in each of
these towns. Appl. Dir. No.3, ff. Tr. 3228, at 5; Appl. Exh. I, § 2.2.
3.12. The survey also addressed the issue of state resources to carry out the
various tasks assigned to the State under the NHRERP, and the State's ability to
supply necessary assistance to the local muniCipalities that requested assistance.
Appl. Exh. I, § 3.
3.13. In survey procedures similar to those carried out for local municipalities, the survey identified all response responsibilities assigned to the State.
Appl. Dir. No.3, ff. Tr. 3228, at 9. The survey's analysis identified by agency,
position, and functional responsibility all tasks required to be performed on both
primary and support (secondary) levels. [d.
3.14. The survey process next identified personnel resources available to
fill the emergency response positions assigned under the NHRERP. To do so,
assessment worksheets were developed specifically for each state agency. The
worksheets were designed to elicit pertinent agency-specific data by a review of
the agency's assigned responsibility. [d.
3.15. Interviews were conducted under the auspices of the New Hampshire Emergency Management Agency with the principal emergency response
personnel in each New Hampshire agency with assigned responsibilities. The
assessment worksheets were completed during the interviews, and the number,
location, and type of personnel available to perform response functions were
documented. [d. at 9-10; Appl. Exh. I, Fig 3.1-1.

The Adequacy of the Survey
3.16. Intervenors offered the testimony of Clifford J. Earl regarding the
survey. Earl Dir.• ff. Tr. 3776; Earl Reb., ff. Tr. 8915. Mr. Earl is a qualified
expert in the field of personnel resource planning. Mr. Earl is not experienced
in emergency planning. Qualifications, ff. Tr. 3776, Resume fol1owing p. 6.
3.17. Mr. Earl testified that he found four serious weaknesses in the survey
which bring into question the reliability of the data col1ceted by the survey: (I)
failure to provide definition of the key term "available"; (2) the ambiguity of the
survey "walk-through" procedures performed to assess staffing requirements;
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(3) failure to quantify the "workload" for each position to be filled; and (4)
the apparent lack of consideration of potentially critical variables, such as the
amount of time required to implement protective actions. NECNP PF 3.1.5;
Earl Oir., ff. Tr. 3776, at 2-6.
3.18. Mr. Earl also testified that the survey suffered from the lack of
consistent data sources and a weak managerial and supervisory structure for
conduct of the survey. Earl Reb., ff. Tr. 8915, at 3.
3.19. Much of Mr. Earl's testimony addressed what Intervenors perceive
as ambiguity in the survey's definition of "available." Mr. Earl testified that
there is significant room for variation in the interpretation of the terms used by
Applicants' panel. Earl Reb., ff. Tr. 8915, at 9-10. He found that the survey
nowhere defined "available," although it is used extensively throughout the datagathering forms used to conduct the survey. He claims that there is no indication
that the interviewers who used the forms, or the people that they interviewed,
shared a common, clear, and consistent understanding of the term; or that
the planners who analyzed the data obtained by the interviews had the same
understanding as the interviewers and the interviewees. [d. The importance of
this testimony to the Intervenors is that it tends to support Intervenors' argument
that the survey addresses potential availability of response personnel rather than
actual availability. NECNP PF 3.1.13; TOH PF 3.1.1.
3.20. Intervenors' argument stresses this distinction between potential availability and actual availability to show that the survey does not support Applicants' claim that sufficient numbers of personnel are available to respond to a
Seabrook emergency. Intervenors assert that in addition to a "body count," the
concept of availability also entails considerations such as the effects of full- or
part-time employment, availability during work shift or off-shift hours, the capability of reaching individuals in off-shift hours, whether they have transportation
and whether they have other responsibilities to prevent them from responding.
According to Mr. Earl, the concept of availability should include a clear understanding of which people will respond to a Seabrook accident, how they will
become available, and how and when they will appear at their duty stations.
NECNP PFs 3.1.14, 3.3.3; TOH PF 3.1.8; Earl Dir., ff. Tr. 3776, at 3.
3.21. We do not find the Intervenors' argument to be convincing. It would
require us to find a misunderstanding or varied interpretation of the word in its
application by those conducting and interpreting the survey, and by those being
surveyed. The Board cannot probe the minds of those who have not made
contributions on the record. However, Applicants' panel provided a definition
of the term "available" as understood by the panel and used in the survey forms
during cross-examination. Tr. 3254, 3314, 3317, 3323, 3332. Without semantic
arguments, the definition can reasonably be read to mean the pool of resources
that will be relied upon to carry out the responsibilities assigned under the
NHRERP.
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3.22. Intervenors' argument inherently infers that the Applicants' attempt to
identify available personnel would fail unless all response personnel are available
at every moment of the day or night to respond to a radiological emergency. In
a clear reading of this argument, if a person is not immediately able to respond
to an emergency, even though he or she is part of a resource pool, he or she
could not be counted as being available. This is an unrealistic demand under
any emergency planning standard.
3.23. There is no requirement under 10 C.F.R. § 50.47 or NUREG-0654,
or any other emergency planning guide, that requires all emergency responders
to be available at all times of the day and night every day of the year. Circumstances involving personnel who normally provide support to a given community
on a volunteer, part-time, or seasonal basis, or who have residences or regular
employment locations in or out of the area, are not unique to radiological or
other emergency response planning. The availability of emergency response
personnel to respond to an emergency does not necessarily depend upon their
living or working in the affected community. Appl. Dir. No.3, ff. Tr. 3228, at
17; FEMA Dir., ff. Tr. 4051, at 52.
3.24. The NHRERP is held to no higher standard than emergency plans
for hazardous chemical accidents, earthquakes, hurricanes, or tornados. These
plans assume that some individuals, in the ordinary course of their lives, will be
absent during an emergency. They arc flexible enough to make contingencies
with regard to absentees, either explicitly or presumptively. They are predictive
in nature and can only provide a reasonable assurance that adequate measures
can be taken in the event of an unpredictable emergency. The Commission
has applied the same reasonable-assurance standard to radiological emergency
planning. See 10 C.F.R. § 50.47.
3.25. The Intervenors' argument further misses the point since the Applicants' survey does not address response personnel availability in the temporal
sense; the survey assumes that people will be available when they are needed.
The survey only identifies how many people it takes to perform each of the various plan functions and the pool of people who can be made available to fulfin
them. It is implementation of the plan that is designed to ensure that people
are at hand to perform their functions when they need to be performed. See
Tr. 4088-89, 4096-97. The issue of whether and when people will be there is
an issue of planning and implementation, not personnel resources. Tr. 3283-87.
3.26. Intervenors next argue that little reliance should be placed on the
survey because it did not quantify the "workload" involved for each position
due to an inadequate understanding of "walk-through" procedures among the
personnel designing and implementing the survey. NECNP PF 3.1.21; Earl
Dir., ff. Tr. 3776, at 3.
3.27. The Applicants' Summary asserts their completion of a "walkthrough" of each implementing procedure to identify, by position and func-
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tional responsibility, all of the tasks required to be performed in fulfilling the
contemplated emergency response functions. Appl. Exh. I, as corrected by
Appl. Exh. lA, ff. Tr. 4685, at 2-1. However, Mr. Earl testified that the authors of the Summary had not defined the term "walk-through" clearly enough
for him to determine if they actually calculated the amount of work involved
in each task and position, or merely matched up tasks to responsibilities and
responsibilities to positions. Earl Dir., ff. Tr. 3776, at 4-5; NECNP PF 3.1.22.
3.28. Intervenors assert that Applicants' panel members demonstrated varying interpretations of what is required of emergency planners in a "walkthrough." They specifically cite Mr. Callendrello for his statement "aU somebody needs to do is read the step and evaluate whether the person whose procedure it is can perform that step alone" (Tr. 3277), and Mr. Renz for his
statement that in a walk-through, "one goes through the procedure to see if it
works" (Tr. 3252). NECNP PFs 3.1.32, 3.1.33. To emphasize their point, the
Intervenors make an analogy between one who reads about baking a cake and
one who actually bakes a cake. They find the second approach yields a far more
reliable result. NECNP PF 3.1.33; see also SAPL PF 3.1.34.
3.29. We do not find Intervenors' analogy to be applicable to the facts
at hand. Mr. Renz's statement was a stand-alone statement, made in crossexamination without further qualification as to the exact definition of a "walkthrough" in the context used by emergency planners. However, Mr. Callendrello's testimony on cross-examination did qualify the term. He stated that
it was the understanding, at least to the people that performed this study, that the walkthrough was a reading of the procedure, an analysis of each step, and a determination against
objective criteria as to whether there was one person, more than one people [sicl, whatever
the number needed to perform this step.

Tr. 3278. On the basis of the record, we do not see any conceptual difference
between Mr. Renz's and Mr. CallendreUo's understanding of the term "walkthrough."
. 3.30. Furthermore, we find adequate support in the record to find that
Applicants' witnesses demonstrated that "workloads," as the term is commonly
defined by emergency planners, were fully taken into account in the walkthroughs performed. Tr. 3271-75, 3280-83, 3287.
3.31. Intervenors also fault the Applicants' survey because they say the
methodology employed fails to show consideration of potentially critical variables, such as time needed to contact personnel, travel time, and time to implement response procedures. Earl Dir.•
Tr. 3776. at 6. In Mr. Earl's opinion,
mobilization times are critical factors which would affect the quantification of
workload and, therefore, personnel needs in an emergency response. NECNP
PF 3.1.5, citing Earl Reb .• fr. Tr. 8915, at 2; see also TOH PF 3.1.3.

cr.
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3.32. As we have already stated (see
3.22-3.26, supra), we do not
understand the survey to be an attempt to fix the methods and procedures to
implement the emergency response functions called for under the NHRERP.
Rather, the survey was conducted to demonstrate that a sufficient resource pool
is available to provide the manpower necessary to carry out the specific functions
of the plan at the time of an emergency.
3.33. Finally, Intervenors' argue that the survey is unreliable due to inadequate methodology employed in the conduct of the survey. SAPL PFs 3.1.32,
3.1.37, 3.1.38; TOK PF 3.1.3; NECNP PFs 3.1.7, 3.1.28, 3.1.40.
3.34. NECNP asserts that the techniques used by the Applicants to determine staff requirements are "rudimentary and subjective when compared to
the techniques which could have been used." NECNP PF 3.1.40. Mr. Earl testified that Applicants failed to (1) ensure a common understanding of key terms
used in the survey, (2) ensure the appropriateness and consistency of data sources
used for all organizations, (3) ensure that personnel are sufficiently experienced
in staff assessments, (4) ensure that staff conducting the study are effectively supervised. (5) ensure that the analysis and interpretation of the data are consistent
and that the results are objectively verifiable. Earl Reb., ff. Tr. 8915, at 17. In
Mr. Earl'S opinion, Applicants' testimony showed that none of these important
steps were taken. Therefore, the Intervenors assert that there is no assurance that
staff availability data produced by the survey are reliable. NECNP PF 3.1.41.
3.35. Our reading of the record leads to a different conclusion. We have
the reasoned opinions of the panel members that the survey was designed and
managed properly (Te. 3198-3200, 3230, 3233, 3248); that it was accurate
(Te. 3259-60); that the data were verified ('fr. 3229, 3240-43); that there
was supervision of data gathering (Tr. 3244-46); and that the panel members
agreed with the conclusions reached by the survey (Tr. 3195, 3239). They
offered testimony explaining survey methodology, data collection techniques,
and data sources. Tr. 3198-3208. We find Mr. Earl's objections to the survey,
when stripped of arguments pertaining to the definitions of "available," "walkthroughs," and "workloads," and the lack of mobilization considerations, to be
nothing more than a statement of how the survey would have been conducted if
Mr. Earl had been in charge. The Board need not find a right and wrong way
to conduct a survey; we leave that to the experts. Here we have a sufficient
showing on the record to support a finding that the survey was adequate for
identifying the pool of response personnel needed under the NHRERP, and we
do so.
3.36. Mr. Earl's testimony demonstrated his expertise in personnel resource
management in a relatively static and predictable business and administrative
environment In emergency planning. personnel resources must be identified as
available in a situation as different from the regular business or administrative
environment as night is from day. A radiological emergency cannot be scheduled
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nor can it be predicted even by year or decade. The emergency response, thus the
response personnel required, will vary by type of emergency, severity, location,
season, time of day, and weather, to name the more obvious variables. The rank
and file of emergency responders cannot be budgeted for or held in reserve.
Identification of the personnel resource pool is the most useful, and in the last
analysis, the most reliable approach. Emergency planning, as we understand it,
is a dynamic, flexible process and this is no less true for personnel resources
than for other aspects. Mr. Earl's approach, sound enough for regular, ongoing
endeavors, has an unacceptable rigidity when applied to emergency planning.
His excessive reliance upon analysis employed in statistical surveys assumes
a more precise quantification of emergency response needs than is realistic or
useful.

The Adequacy of Local and State Response
3.37. Much of the NHRERP hearing was devoted to the issue of whether
there are adequate local personnel to carry out the assigned duties of the EPZ
towns under the plan and whether the State would be able to compensate for
this lack of personnel. See generally NECNP PFs 3.1.10, 3.1.11; SAPL PFs
3.1.3,3.1.5,3.1.11: TOH PF 3.1.2.
3.38. The Intervenors' arguments are based on three generally definable
assertions. First, given the number of response positions to be filled, it would
take too long for state resources to adequately respond to an emergency to make
up for inadequacies in the staffing or training of local resources. DeMarco and
Lally Dir., fT. 1'1'. 3659, at 3-13; Janetos Dir., ff.Tr. 3597, at 5-6. Second, local
resources would not be available in an emergency due to other commitments.
Christie Dir., ff. 1'1'. 3741, at 1-2; Breiseth Dir., ff. Tr. 3739, at 3; Ingram
Dir., ff. 1'1'. 4479, at 4, 6. And, third, even if they were available, many
would not respond by choice. Breiseth Dir., ff. Tr. 3739, at 3 and Tr. 3766-67;
D. MacDonald Dir., ff. 1'1'. 3867, at 4.
3.39. As to the third assumption, we address the issue of local government
nonparticipation in § 7 on Human Behavior in Emergencies. Infra. There
we reject the concept that government officials will choose not to respond to
radiological emergencies.
3.40. Intervenors assert that the nonparticipating municipalities are too
understafTed, or their personnel are too inadequately trained, to meet the
response requirements imposed by the NHRERP, and that the State would be
unable to compensate for this lack of personnel. The Town of Hampton offered
the testimony of two police officers, Sergeant Victor DeMarco and Detective
William Lally (DeMarco and Lally Dir., ff. 1'1'. 3659), and the Chairman of the
Board of Selectmen, Dona Janetos (Janetos Dir., ff. 1'1'. 3597), to support this
position.
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3.41. Based on their view of the traffic control plan for the NHRERP,
Sergeant DeMarco and Detective Lally testified that the Hampton Police Association voted unanimously that the NHRERP is unrealistic, unworkable, and
unsupportable. DeMarco and Lally Oir., ff. Tr. 3659, at 19; Tr. 3688-91.
3.42. The police officers stated that there are a total of twenty-seven fulltime police officers in the Town plus the Chief, two deputies, four dispatchers,
five support staff, and approximately fifty special officers. DeMarco and Lally
Oir., ff. Tr. 3659, at 2. Special officers are hired on a seasonal basis for 12
weeks during the summer months. [d. They testified that this was an insufficient
number of police to man necessary traffic control positions while at the same
time staffing necessary security and Emergency Operations Center functions.
[d. at 11.
3.43. The officers testified that there would be substantial delay before offduty Town officers could be located, notified, and brought in to augment the
typically on-duty staff of 15. [d. at II, 16. They stated that so many lived so
far away as to make them unreachable and unavailable if off duty for a lengthy
period of time. [d.: see also Christie Oir., ff. Tr. 3741, at 1-2.
3.44. Although the State may provide as many as twenty-eight of the thirtyfive State Police officers from Troop A in Epping for traffic control in the
Town, the officers stated that there would not be sufficient officers from Troop
A available to carry out the traffic control duties assigned them in the Town
and, at the same time, compensate for lack of Town personnel. They further
stated that it would take 3 to 4 hours to deploy State Police from other Troops.
DeMarco and Lally Oir., ff. Tr. 3659, at 12.
3.45. The officers testified that special officers receive 2 to 3 hours of traffic
control training as part of 100-110 hours of training before they are hired, as well
as 5 hours of practical experience under the supervision of more experienced
officers. It is the police department's practice to team new and veteran officers
together so that new officers can have on-the-job training. Tr. 3669, 3724. Fulltime officers. in contrast, receive 2 or 3 days of training on traffic and crowd
control as part of their 6- to to-week basic police officer's school. Tr. 3661.
3724.
3.46. The officers stated their belief that the special officers employed by
the Town in the summer months were too inexperienced and inadequately trained
in traffic and crowd control to carry out emergency duties without supervision
of fulI-time officers. DeMarco and Lally Oir., ff. Tr. 3659, at 13.
3.47. Applicants' witnesses testified that in cases where sufficient personnel
were not available to perform a required function, State Police or other personnel
have been assigned the task. Appl. Oir. No.3, ff. Tr. 3228, at 6-7. Captain
Sullivan, a State Police Oivision Commander, testified that the State Police
had the manpower to carry out these assignments (ff. Tr. 4687-88) even in the
nonparticipating towns. Tr. 4721-23, and see Tr. 4696-99.
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3.48. FEMA witnesses testified that broad-scale mobilization of State Police
Troops at the ALERT level is planned under the NHRERP. Tr. 4099-4100. Troop
A will be staffing traffic control points at the ALERT level, and the need for
additional State Police will result in mobilization of other barracks. [d.
3.49. In addition to the New Hampshire State Police, the New England
State Police Compact makes available a pool of trained officers. The maximum
number of troopers in New England states is approximately 3300 (Tr. 4731),
more than 3000 troopers in addition to the 247 in New Hampshire. Tr. 4696.
3.50. FEMA witnesses also testified that with proper training, the fifty
special officers should be able to function adequately in their emergency
response duties. FEMA Oir., ff. Tr. 4051, at 45.
3.51. We do not find meritorious Intervenors' arguments pertaining to
mobilization, as we have discounted these arguments previously. See 3.223.26, supra. Furthermore, the Board does not give any weight to the vote of the
Police Officers Association; it contains almost every infirmity possible in an item
of evidence. We have no record of the assumptions made by the Association
members; no record of the actual question proposed for vote; no record of the
tally of the vote; and no record of the individual or collective expertise of the
Association's membership in emergency planning. As evidence proffered by the
Intervenors, we find particularly intriguing the notion that factual merit could
possibly be determined by voting. Would one put to a vote, for example, the
freezing temperature of water? We do find, however, substantial evidence in
the record to support a conclusion that adequate police resources are available
to meet the needs of the Town of Hampton and the other EPZ communities.
Appl. Dir. No.3, ff. Tr. 3228, at 6; Appl. Exh. I, § 2.
3.52. Dona Janetos, Chairman of Hampton's Board of Selectmen, testified that Hampton could not maintain accessibility of evacuation routes because
twenty-four of the Public Works Department's sixty employees were approximately 17 years of age, and another nineteen are wastewater technicians who
have no experience in road clearance or traffic control. Janetos Oir., ff. Tr. 3597,
at 5-6.
3.53. Ms. Janetos further asserted that the Town Manager had been assigned
pivotal emergency roles by the NHRERP which could not be realistically carried
out by that one individual. Janetos Oir., ff. Tr. 3597, at 5-6; TOH PF 3.1.11,
citing Tr. 3342-43.
3.54. FEMA testified that, with proper training, Department of Public
Works personnel (both full- and part-time) should be able to function adequately
in their emergency response duties. FEMA Oir., ff Tr. 4051, at 47.
3.55. As to the burdens of the Hampton Town Manager and others like him,
Intervenors would have us weigh a problem that they themselves have created.
Hampton is one of the nonparticipating towns that has failed to cooperate with
planning authorities in their attempt to assess and define the staffing needs and
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burdens of the EPZ communities. If they had participated. unrealistic demands
on personnel could have been identified. Applicants' witnesses stated that they
would make necessary changes in the NHRERP personnel assignments if they
were told by Hampton authorities that such changes were needed. Tr. 3344-47.
We find reasonable assurance that local and state response personnel are capable
of responding to the needs of the local EPZ communities under the NHRERP.
Appl. Dir. No.3, ff. Tr. 3228, at 6, 10-12; Appl. Exh. 1, § 2 and Tables 3.1-2,
3.1-4.
3.56. Intervenors'· second assertion again returns to a variation of an implementation argument by stating that locational and occupational responsibilities
will keep local personnel from responding either in a timely fashion or not at
all. Breiseth Dir., ff. Tr. 3739, at 3, and Tr. 3766-67; D. MacDonald Dir.,
ff. Tr. 3867, at 3-5; Ingram Dir., ff. Tr. 4479, at 4,6; Shivik Dir., ff. Tr. 3780,
passim. We do not find these arguments to be persuasive. See ~~ 3.22-3.26,

supra.
3.57. Before we depart from issues pertaining to the adequacy of local
response personnel, we address an argument by SAPL which asserts that
response personnel resources will be inadequate because they will be exposed to
radiation in doses requiring their withdrawal from emergency response. SAPL
PF 3.1.18. SAPL cites the testimony of Dr. Donald L. Herzberg that a 5Roentgen dose could be delivered to a large number of the 1300 state and local
emergency workers relatively quickly under certain scenarios. Herzberg Dir.,
ff. Tr. 5012, at 2. SAPL states that there has been no showing that there are
sufficient backup personnel should 5-Roentgen or greater radiation exposures be
quickly incurred.
3.58. Radiation exposure limits for emergency workers are specified in the
NHRERP. That limit is 5 Roentgens for local emergency workers. Appl. Dir.
No.3. ff. Tr. 3228. at 14. Proper reporting and tracking procedures for
emergency worker exposures are in place to ensure that exposure levels are
maintained within the prescribed limits. [d.
3.59. Management of emergency worker exposure would include rotation
of assignments among members of the local emergency organization or removal
from assignments and replacement of those emergency workers whose individual
radiation exposures indicate a trend toward the established limit. [d. The 5Roentgen exposure limit prescribed by the plan corresponds to the highest value
for whole-body dose established by the U.S. Environmental Protection Agency
(EPA) Protective Action Guidelines (pAGs) as a trigger level for protective
actions for the general population, even though the EPA PAGs contemplate an
exposure of 25 Roentgens for emergency workers. See id. at 14-15.
3.60. Once protective action measures have been completed in a given area,
local emergency workers would be withdrawn from the area. It is the goal of
the Division of Public Health Services to limit exposure to emergency workers
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to the same level incurred by the general public. [d. at 15. We find reasonable
assurance that local and state response personnel exist to meet the demands of
such an emergency.
3.61. SAPL, alone among the Intervenors, points to the testimony of
Dr. William T. Wallace, Jr., Director of the Division of Public Health Services,
to support an argument that state resources are barely adequate to carry out their
own emergency response functions much less to supplement local responses.
SAPL PF 3.1.27. Dr. Wallace testified concerning the resistance of state
health workers to participate in the NHRERP on a voluntary basis. Tr. 3403.
SAPL introduced into the record twenty-five letters from department personnel
declining to participate on such a voluntary basis. SAPL 3, ff. Tr. 3433. fur the
reasoning set forth in our opinion addressing Human Behavior in Emergencies,
§ 7, infra. we do not find this evidence to be indicative of inadequate state
response resources. We must view these responses in the context of an
emotionally charged licensing proceeding where such statements of predicted
behavior can be used in an effort to defeat such licenSing or for the purposes of
pressuring one's peers. We therefore give them little weight in our deliberations.
FEMA Findings
3.62. We finally turn our attention to FEMA testimony, as it has been
used extensively by the Intervenors to make their case. In its December
1986 review of NHRERP Revision 2, FEMA and the Regional Assistance
Committee identified numerous deficiencies in various local plans, concerning
the availability of sufficient numbers of primary and backup personnel for 24hour continuous operation for a protracted period as provided in NUREG-0654
(A)(4). See. e.g., FEMA Dir., ff. Tr. 4051, at 21, 43, 51.
3.63. FEMA testified that, based on its review of the NHRERP, the State of
New Hampshire has not demonstrated that it has sufficient personnel resources to
compensate for the nonparticipation oflocal governments in emergency planning
for Seabrook. FEMA Dir., ff. Tr. 4051, at 25, 61; NECNP PF 3.1.59.
3.64. SAPL quotes FEMA as requiring the State of New Hampshire to
compensate fully for the six communities who have indicated they will not
participate in the planning process. SAPL PF 3.1.17; FEMA Dir., ff. Tr. 4051,
at 81.
3.65. Our reading of FEMA's testimony does not support a finding of
inadequate response personnel resources. FEMA's testimony was filed prior
to the State's submission of the Personnel Resources Assessment Summary
prepared by the Applicants. Tr. 4053. At the time the FEMA panel testified,
it was unable to comment in depth upon the Summary inasmuch as FEMA's
testimony was directed only to the NHRERP and did not reflect any review of
the Summary. Tr. 4053.
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3.66. In its December 1986 review of New Hampshire's Compensatory
Plan, intended to be implemented when local response organizations are unwilling or unable to perform their assigned functions, FEMA found that the State
had not yet sufficiently identified the compensatory personnel resources to be
relied upon by the State. FEMA indicated that it needed staffing rosters before
it could conclude the plan to be adequate. Tr. 4056. If the rosters showed the
plan to be adequate, the deficiencies FEMA cited in its 1986 review would no
longer be material. This showing by the State was specifically anticipated by
FEMA, and we expect that the State has provided the information. See, e.g.,
FEMA Dir., ff. Tr. 4051, at 21, 25, 51, 81.
3.67. The FEMA panel viewed the Summary as being a document that
represented significant progress in the resolution ofFEMA's preliminary findings
of inadequacy with respect to personnel resources. Tr. 4098, 4109, 4165-66.
However, FEMA testified that it could not change its determination that the
State had not demonstrated adequate personnel resources to compensate for the
nonparticipation or supplemental needs of the EPZ communities until the State
develops the Summary information as a part of its planning base.
3.68. Our review of the record discloses that Applicants have made a strong
showing that adequate response personnel resources exist to man the positions
assigned by the NHRERP. For the most part, the towns participating in emergency planning have made assignments of available personnel to emergency response positions. As of July 1987, 370 of the 378 local emergency positions had
been filled by the eleven municipalities. Local officials have indicated that they
will continue to make assignments using available personnel. Appl. Dir. No.3,
ff. Tr. 3228, at 6.
3.69. In the case of the six nonparticipating towns, no assignment of personnel had been completed by municipal officials. However, Applicants' survey
of available local and state personnel reveals that the number of available personnel to staff response positions in local municipalities exceeds the personnel
required (Appl. Dir. No.3, ff. Tr. 3228, at 6; Appl. Exh. I, § 2), especially in
the nonparticipating towns. Appl. Exh. I, § 2.2. We find this latter point to take
on greater significance in light of the promulgation of 10 C.F.R. § 50.47(c)(I).
There is a conclusive presumption that town officials will respond with their
best efforts in a radiological emergency, and a rebuttable presumption, in the
absence of a plan of their own, that local officials will follow the NHRERP.
3.70. The survey demonstrates that there is reasonable assurance that sufficient state personnel are available to carry out the functions assigned to the
State. Appl. Exh. I, Table 3.1-1 (as corrected Appl. Exh. lA, ff. Tr. 4685).
3.71. We also find the same reasonable assurance with regard to the
State's ability to assist both nonparticipating towns and those towns which
the plan assumes are unable to mount a full response from local resources.
Appl. Dir. No.3, ff. Tr. 3228, at 10-12; Appl. Exh. 1, Tables 3.1-2-3.1-4.
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Decision

3.72. We find that the Applicants have demonstrated that there is reasonable
assurance that there are sufficient response personnel to carry out the protective
action responses as required for each of the New Hampshire towns located in
the Seabrook EPZ and for the State, both as to its direct and compensatory
responsibilities in the event of a radiological emergency arising at Seabrook
Station.
4.

TRANSPORTATION AVAILABILITY AND
SUPPORT SERVICES

4.1. Eight contentions were admitted for litigation raising issues as to
the availability of transportation and emergency support services, including
transportation of persons with special needs: TOSH-3, TOSH-8, TOK-6, TOHIV, SAPL-18, SAPL-25, SAPL-37, and NECNP/NHLP-6.
4.2. In its case in chief, Applicants presented a panel of four witnesses:
Anthony M. Callendrello, Paul R. Frechette, and Richard H. Strome, all of whom
have been described in § 2 (supra), and Michael C. Sinclair, an Emergency
Planning Specialist from Aidikoff Associates (Qualifications, ff. Tr. 4222).
Appl. Dir. No. 2, ff. Tr. 4228, passim.
4.3. The Board finds these witnesses to be qualified and competent to give
testimony on this subject matter.
4.4. The Applicants' panel first described the four categories of the "transitdependent population," those requiring'transportation assistance in the event of
an emergency in the EPZ: (1) schoolchildren (when school is in session); (2)
persons confined to institutions, i.e., hospitals, nursing homes, day-care centers,
and jails; (3) the homebound, physically impaired; and (4) those individuals
who indicate they are likely to be without transportation during an emergency.
Appl. Dir. No.2, ff. Tr. 4228, at 2. The individuals in categories (3) and (4) are
generally defined as those who have "special transportation needs" in the New
Hampshire Civil Defense Agency's (NHCDA) Special Needs Survey. [d. at 8.
4.5. The testimony of Applicants' panel focused on the transportation needs
for each of the listed categories. See id. at 3 (category (1); id. at 4-5 (category
(2); id. at 8-10 (categories (3) and (4». The resources required to assist those
in each of the transit-dependent categories are calculated separately by vehicle
type and listed in the appropriate sections of the state and town RERPs. [d. at
16-17.
4.6. According to figures established in NHRERP Revision 2 and the
subsequently conducted NHCDA Special Needs Survey, a total of 539 buses
are required to evacuate the identified transportation-dependent population of the
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entire New Hampshire EPZ. This figure includes the need for approximately 435
regular school buses, 15 coach buses, and 71 "special needs" (i.e., conversion
bed) buses for hospitals, nursing homes, the jail, and homebound mobilityimpaired individuals. The plan also identifies the potential need for thirty vans
for small facilities that have less than fifteen students or occupants. Id. at 13.
4.7. Applicants' panel testified that 7(:1) standard school buses and 19 coach
buses are available under LOAs either present in the NHRERP or obtained since
Revision 2 to the plan. In addition, sixty-seven vans are available with a capacity
ranging from five to twenty passengers each. Id. at 13 and Attach. 4.
4.8. The special-needs buses will be drawn from the pool of 709 standard
school buses and equipped with the conversion bed kits, as required. The coach
buses (with reclining seats) are designated for evacuating hospitals and nursing
homes. Id. at 13. The Applicants' panel testified that the 100 buses allocated
to the special-needs population is approximately 50% greater than the number
of buses required to adequately evacuate those individuals. Id. at 10.
4.9. Applicants' LOAs, as of August 26, 1987, reflect the availability of
approximately 796 drivers from the bus provider companies. Id. at 13-14. The
panel testified that any deficiencies in driver availability would be met from
the Emergency Driver Pool which the New Hampshire Office of Emergency
Management has established in case there is a need to supplement bus provider
drivers at the time of the emergency. This pool consists of approximately 168
New Hampshire Department of Transportation personnel, 196 New Hampshire
National Guard personnel, and 48 Teamster personnel. Id.
4.10. The Applicants' panel testified that there is reasonable assurance that
there are sufficient buses and bus drivers to effectuate a complete evacuation
of the New Hampshire EPZ in an emergency, even when school is in session.
Id. at 14.
'
4.11. Volume 5 of the NHRERP contains LOAs which make available approximately forty-eight ambulances. LOAs commit approximately 126 Emergency Medial Technicians to be available for emergency response. Applicants'
panel testified that available Emergency Medical Service or ambulance service
vehicles are sufficient to respond to aU identified New Hampshire EPZ needs.
Appl. Dir. No.2, ff. Tr. 4228, at 14-15.
4.12. Intervenors' rebuttal to Applicants' assertion that adequate transportation is available to evacuate the EPZ is mounted in a very narrow, anecdotal,
and often unsubstantiated four-pronged attack. First, Intervenors present the
testimony of Ann Hutchison, Division Manager of the Berry Division of the
National School Bus Service, Inc., to rebut Applicants' finding of adequate bus
driver availability. SAPL PF 4.1.18; TOH PFs 4.1.1-4.1.6, citing Hutchison
Dir., ff. Tr. 4562.
4.13. Ms. Hutchison testified that on the basis of a survey she conducted
among the fifty-seven drivers employed by her Bus Company during the 1986

692

plan exercise, only six drivers, or approximately 10% of those surveyed, agreed
to drive in an emergency. Hutchison Dir., ff. Tr. 4562, at 4. Ms. Hutchison's
testimony included a bold assertion that, on the basis of her survey and a
discussion with the owner/manager of one other bus company, any company
responding to an emergency at Seabrook might be unable to produce the number
of drivers recited in the Applicants' LOAs. [d. at 4-6.
4.14. Our review of the record shows that only nine drivers were required
under the terms of the LOA with Berry Division extant at the time of the
witness's testimony. Tr. 4568. The witness deflates her own testimony by
admitting that the nine drivers reasonably approximate the number who would
actually be available in an emergency. Tr. 4577. That number is 100% of
the number of drivers sought from Berry Division under the existing LOA.
Furthermore, the survey Ms. Hutchison conducted among her own drivers
is without probative value since evidence of the survey itself has not been
proffered. Moreover, she has not conducted research to substantiate her opinion
as to the other companies. See Tr. 4573-74.
4.15. SAPL sponsored the testimony of Sal Guadagna to further support
an assertion that the Applicants' LOAs do not accurately reflect the actual
availability of drivers in an emergency. Mr. Guadagna testified that he could
not remember directly providing for 300 bus drivers under the LOAs he signed
with the State, and that in his opinion, he did not feel that his drivers would
respond in great numbers to a radiological emergency. SAPL PF 4.1.18, ciling
Guadagna Reb., cr. Tr. 8117, at 1-3.
4.16. Mr. Guadagna's testimony presents the Board with an interesting
problem. Mr. Guadagna signed three LOAs with the State of New Hampshire.
Those LOAs committed 300 drivers to respond in an emergency. Yet at the
time of the hearing, he could not remember if he had committed the 300 drivers
listed in the LOAs he signed. More succinctly stated, he could not remember if
he wrote in the figures that appear in L'le LOAs. Guadagna Reb., ff. Tr. 8117,
at 3. We are therefore unsure whether the Applicants may rely on these 300
drivers. However, Mr. Guadagna further stated that he could not predict the
response among his drivers. [d. Any assessment he could offer regarding his
drivers' response would therefore be an unsubstantiated opinion. However, we
do not find Mr. Guadagna's testimony to support a finding that driver response
will be inadequate. He testified that he was in the process of revising his LOA
with the State to more accurately reflect availability. Tr. 8127-29. The State has
demonstrated to the Board that it is willing to revise its dependence on certain
drivers if the State is made aware of their unavailability. Compare Appl. Exh. 5,
Vol. 5, and Appl. Dir. No.1, ff. Tr. 2795, at 7; see Tr. 4285, 4567-68. We
expect that they will do the same with regard to the availability of bus drivers
from National School Bus Service, Inc., and that deficiencies in the driver pool
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will be provided for through utilization of other resources identified or to be
identified by the State.
4.17. In general, we give little weight to any of SAPL's comparisons
involving revisions of bus and driver figures coming to light at the time of
Applicants' testimony, including those of Teamster Union drivers. See SAPL
PFs 4.1.13, 4.1.15, 4.1.18. SAPL would have us infer that changes in the
numbers between those relied upon in NHRERP Revision 2 and those relied
upon at the time of the hearings show some evidence of overestimation by the
Applicants. As was pointed out in the previous paragraph (id.), they do just the
opposite. The revisions demonstrate to the Board that Applicants have taken
the necessary measures to correct their estimates in response to better and more
current information. Emergency planning is an ongoing process that does not
lay dormant at any time. Constant revisions are necessary and Applicants have
stated as much in their testimony. See Tr. 2981, 2984,4285.
4.18. SAPL also asserts that the National Guard cannot be relied upon for
the emergency pool since only a small cadre of National Guard personnel are on
duty at anyone time and the bulk of the personnel have full-time jobs. SAPL
PF 4.1.16. We do not see the logic in this argument The very nature of the
National Guard is to have citizens, who are in the full pursuit of their civilian
occupations, available at a given moment to respond to a call to duty, regardless
of their occupational roles. Just because there may be a small cadre on "active"
duty does not mean that other National Guard personnel are unavailable to
respond when called. While some Guard personnel may not be available when
an emergency arose, those who could be contacted would be required to report
to duty. Others would report as they could be notified. This is the same type of
response anticipated in any emergency plan, and nothing more can be expected
here. Moreover, Mr. Strome of Applicants' panel testified that the National
Guard could be expected to respond to an emergency since they are already
committed under the Federal Emergency Response Plan as part of the resources
of the U.S. Department of Defense. See Tr. 2996.
4.19. In the second prong of the Intervenors' rebuttal to Applicants' showing
of adequacy, SAPL and NECNP argue that transients without transportation in
the Town of Hampton, including the beach area, are not adequately provided
for under the NHRERP. See SAPL PF 4.1.12; NECNPPF 4.1.10. Applicants'
Special Needs Survey did not identify individuals who may be dropped off by
bus or who hitchhiked to the beach, unless they were associated with a hotel
responding to the survey. Tr.424548. Intervenors further argue that the Board
should find Applicants' showing to be inadequate because FEMA is unable to
evaluate the adequacy of Applicants' provision for protecting transportationdependent transients without first having an exact estimate of that population.
Tr. 4591-92.
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4.20. Applicants have testified that the number of transients without transportation is small based upon the work of KLD Associates, the preparer of the
ETE for Seabrook. Tr. 4252-53, 4935-37. Based on KLD's discussions with
facility operators, and the observations of those conducting the ETE surveys for
Hampton and the beach, they assert that there is a high degree of mobility for
transients, and that few transients would require transit assistance. ld. Applicants testified that they had added nine buses to the beach area to address the
uncertainties in the number of individuals in this population and that they had
specifically routed buses along the beach area. Tr. 4244-48. Applicants' allocation of transportation resources in excess of that identified as being needed
under its Special Needs Survey also supports a finding that there is reasonable
assurance that a small population of transit-dependent transients can be adequatelyevacuated. See Appl. Dir. No.2, ff. Tr. 4228, at 10; Tr.4248. Based
on the number of buses and drivers Applicants identify as being available for
evacuation PUIPoses, we also find reasonable assurance that any increase in the
estimate of the population of transport-dependent transients can be addressed
without major revisions to the plan.
4.21. SAPL argues that the plan's expectation that persons needing transportation will stand for indeterminate periods of time along predesignated bus
routes is not a reasonable means of protecting transport-dependent populations
in the EPZ. SAPL claims that this method fails to account for possible severe
weather conditions and the fact that a radiation plume may be overhead. See
SAPL PFs 4.1.11, 4.3.4. We disagree with SAPL's assumption.
4.22. We find that Applicants' testimony shows that they have designed
the evacuation bus routes to be completed within 15 to 30 minutes. Tr. 4235.
This is far from being an «indeterminate" period of time. SAPL's claim that
individuals may have to wait outside in severe weather conditions adds nothing
to its argument. Any evacuation - tornado, earthquake, hurricane, or chemical
hazard related - may require evacuees to brave adverse weather conditions.
Tr. 4238-39.
4.23. On cross-examination, Applicants' panel was asked by counsel for
NECNP whether the NHRERP anticipated any situations wherein a decision to
shelter people would be made after evacuation has been ordered. Tr. 4237.
Intervenors' counsel was inferring that if an accident was progressing more
rapidly than "originally thought," people waiting for buses would not know that
they should take shelter. Tr.4238-39. SAPL's radiation plume argument was
derived from this line of questioning. See SAPL PF 4.3.4.
4.24. Mr. Strome of Applicants' panel answered that there was no such
provision in the NHRERP, but such a decision to shelter could be made on an
ad hoc basis. However, he stressed that it would be unlikely that emergency
response officials would suspend an evacuation and go to a sheltering mode
in the hypothetical situation posed by Intervenors' counsel. He stated th3t you
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would accelerate the evacuation instead. [d. We understand Mr. Strome to say
that while the NHRERP provides evacuation as the preferred alternative for the
EPZ, ad hoc decisions could be made to respond to unpredictable conditions
present at the time of the emergency; emergency response officials would not
take measures that would fly in the face of reason if they knew ad hoc changes
were necessary to provide the greatest protection to the population at risk.
4.25. The third prong of Intervenors' rebuttal argues the inadequacy of mobilization capability and efforts regarding emergency transportation resources.
NECNP takes exception to the plan on the basis of what it finds as discrepancies
in instructions, or misleading and unclear instructions, to the various individuals
coordinating the evacuation. FEMA Dir., ff. 'fr. 4583, at 67 (dispatching to
schools); 'fr. 4262-64 (destination of buses); 'fr. 4265 (references to appendices
in plan); 'fr. 4269-70 (unclear communication procedures).
4.26. FEMA concluded that the logistics for mobilizing evacuation buses
to the schools need to be clarified and made consistent in the state and local
plans and procedures. FEMA Dir., ff. 'fr. 4583, at 67-68.
4.27. NECNP further cites what it defines as "cumbersome communication
steps" required of emergency coordinators in order to determine the need for
buses which, in NECNP's opinion, have the potential to lead to confusion.
NECNP PF 4.1.6, citing 'fr. 4269-79.
4.28. NECNP's assertions, collectively, infer that emergency coordinators
will be viewing the plan in first impression and at a time of great activity.
There is a prevailing overtone in these assertions that those responsible for
implementing the plan may not be able to do their job because they do not
understand the plan. However, the Applicants' panel testified that emergency
coordinators receive training in those portions of the plans they are expected
to implement. 'fr. 4266. The fact that written instructions may require prior
training to be correctly understood is of no actual value to NECNP's argument.
From life's experience, we have found the same notion to be applicable to
many types of written instructions. Moreover, NECNP's assertion that steps
in the chain of command or implementing procedures may lead to confusion
is an opinion of someone who neither trained in emergency planning nor is
familiar with the nuances of the NHRERP. The record simply does not support
Intervenors' assertion that the plan's procedures are confusing or incapable of
being implemented.
4.29. NECNP cites FEMA testimony to the effect that if there is some doubt
or dispute about the adequacy of the procedures for mobilization of buses, they
should be tested during the course of a drill or exercise. NECNP PF 4.1.5, Citing
'fr. 4601. This testimony goes on to state that even if revisions to the paper
plans appear to address the problems and resolve them, it would nevertheless be
necessary to conduct walk-throughs, drills, training sessions, table-top exercises,
and finally a full-scale exercise in order to fully evaluate whether that had been

696

accomplished. [d. NECNP argues that the Board must await FEMA's testimony
regarding these further evaluations before it can reach any conclusion as to the
adequacy of the procedures and the plan itself. NECNP PFs 4.3.4, 4.2.6, citing
Cincinnati Gas & Electric Co. (William H. Zimmer Nuclear Power Station, Unit
I), ALAB-727, 17 NRC 760, 775 (1983).
4.30. NECNP misinterprets the Appeal Board's ruling in ALAB-727. The
Board does not need to await FEMA's issuance of final findings on a plan
before it can make a ruling on the adequacy of a plan. Commission rules
contemplate "a licensing decision based on the best available current information
on emergency preparedness." [d. at 775. Whether or not a plan is "sufficiently
developed" to support a conclusion that the state of emergency preparedness
provides reasonable assurance that adequate protective measures can and will
be taken is a decision "to be made by the Licensing Board upon hearing all of
the evidence ••. on the then current state of the plans." [d.
4.31. In the case at bar, FEMA's testimony regarding the NHRERP was
generally limited to its evaluation of the plan as it was exercised in 1986.
However, the greatest share of the record has been devoted to corrective
measures taken by the Applicants subsequent to the 1986 exercise in direct
response to FEMA criticisms evolving from their review of that exercise. We
find that Applicants' testimony has outweighed any need for this Board to await
FEMA's findings on the Applicants' corrective measures. The record of this
proceeding provides the best evidence 'of the current state of the NHRERP. It
is upon this evidence that the Board will predicate its ruling in regard to the
adequacy of the plan.
4.32. SAPL next argues that there are not sufficient numbers of sheriff's
deputies from Rockingham County to coordinate the dispatch of the emergency
vehicles from state and local staging areas. SAPL PFs 4.1.19-4.1.21, 4.3.10. It
further argues that NHOEM local liaisons identified by the plan are inadequate to
provide the resource needs of the first shift of the Incident Field Office because
it would take some of them an hour to reach their assigned destinations. SAPL
PF 4.1.14.
4.33. SAPL's assertion with regard to sheriff's personnel is not supported
by the record. Applicants' panel testified that twelve personnel would be needed
to man six local staging areas, two at each location, assuming nonparticipation
by six communities. Tr. 4371. Applicants have stated that one Rockingham
Sheriff's Deputy would man each local staging area, and an additional twelve
personnel would be available from surrounding sheriffs' departments to meet
additional staffing requirements. Tr. 3471. Applicants further testified that
twenty-nine personnel would be needed to man two state staging areas, at least
two Rockingham Sheriff's Deputies per location. Tr. 3469-70. After staffing
nccds for the local areas have been met, we find on the basis of the testimony that
the Rockingham Sheriff's Department has seven Sheriff's Deputies and thirty-
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four other personnel available to fill state staging area staffing requirements.
Tr.3470. SAPL's calculation, which yields a "7.9 personnel per staging area in
an optimistic scenario," neither addresses nor rebuts the Applicants' testimony
concerning the staging area personnel requirements of the NHRERP. See SAPL
PF 4.1.21.
4.34. SAPL's assertion concerning the time it takes for some members of
the NHOEM local liaisons to reach the Incident Field Office is not a defect in
the plan. Applicants' panel has testified that those closest to the Field Office
will be the first called. Tr. 3492. Furthermore, liaisons will be called at the
Alert level to allow additional travel time before they are needed. [d. Those
living farther from the Field Office would be called to fill in remaining positions
or to carry on second-shift duties as they arrive. Tr.3491.
4.35. Intervenors' last rebuttal arguments focus on the adequacy of the
transportation assistance for health care facilities in the EPZ. Maureen Barrows,
a Rockingham County Commissioner, testified that there is not sufficient staffing
at the Rockingham County Nursing Home to assist with sheltering or evacuation
in the event of a radiological emergency. Barrows Dir., ff. Tr. 4405, at 2, 4. She
claimed that she did not believe the County Nursing Home could be evacuated
in a safe and timely manner because the plan had incorrectly estimated the time
needed to move a patient from room to evacuation vehicle. [d.
4.36. Daniel Trahan, Director of the Seacoast Health Center in Hampton,
testified that his patients would be placed under extreme stress and that they
would need ambulances instead of buses to be properly evacuated. Tr. 7827.
He stated that his bedfast patients would need monitoring equipment and various
other medical support arrangements in an evacuation. Trahan Dir., ff. Tr. 7806,
at 6. Mr. Trahan testified that it would take a minimum of 1 minute each to
load his patients and that four people would be needed for each patient since
ramps and lifts were unavailable. Tr. 7828-29, 7833-34. He also stated that
the Seacoast Health Care facility did not have adequate staffing to evacuate his
patients. Trahan Dir., ff. Tr. 7806, at 5-7.
4.37. Dr. Joseph Degulis, Director of the Emergency Department of Catholic Medical Center in Manchester, testified that he did not believe that his
hospital had the staffing to handle incoming patients from evacuated facilities.
Degulis Reb., ff. Tr. 8749, at 1-2. More specifically, Dr. Degulis stated his belief
that his hospital could not provide temporary shelter for Class III Exeter patients
beyond 48 hours. Tr. 8757. SAPL asserts that there is no record evidence
that Catholic Medical Center administration officials disagree with Dr. Degulis'
position.
4.38. Our review of the record finds several defects in the Intervenors'
arguments concerning EPZ health care facilities. First, testimony claiming the
inadequacy of the staffing of the nursing homes to handle emergency evacuations
is suspect. Common sense dictates that such considerations are part of a
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nursing home's licensing requirements. Regardless, we note direct and crossexamination testimony to the effect that both the Rockingham County Nursing
Home and Seacoast Health Center have complete evacuation and disaster plans.
Appl. Exh. 11; Tr. 4426-31,4434; Appl. Exh. 25; Tr. 7810,7821-22. It was also
established that both facilities have either initiated or carried out evacuations in
the past. Appl. Exh. 12; Tr. 7843-44. This showing clearly supports a finding
that adequate staffing for emergency evacuation does exist within both facilities.
4.39. Second, we reject assertions that there are inadequate transportation
resources allocated to the nursing homes. Applicants testified that the needs
of the Seacoast Health Center, just as the need~ of other medical facilities,
were determined based on discussions with the administrators of the institutions.
Tr. 4398. Mr. Trahan admitted in his testimony that he himself had provided
this information to the New Hampshire Civil Defense Agency. Tr. 7824-25.
Applicants have testified that in the event of an emergency, ad hoc changes in
the plan could be instituted to accommodate the need for wheelchair vehicles,
ambulances, and medical support vehicles. Tr. 4399. Intervenors' crossexamination testimony also showed that its witnesses were unaware that doctors
and nurses would decide what transportation would be appropriate for their
patients in an emergency situation. Tr. 7678-80.
4.40. Third, Intervenors' assumptions concerning evacuation times for each
nursing home patient fail to adequately reflect the evacuation time assumptions
of the NHRERP. The plan assumes that patients are at the loading point when
transportation arrives (NHRERP, Vol. 6, at 11-12), not in their beds awaiting
pickup as Intervenors argue. Barrows Dir., ff. Tr. 4405, at 2-3.
4.41. Finally, with regard to Dr. Degulis' testimony, we find that there is
no evidence in the record that the administration of the Catholic Medical Center
agrees with his position. Tr.8773-74. The Hospital is requested only to provide
temporary food and shelter, not patient care, for up to sixteen Exeter patients.
We do not find this in itself to be a predicament a working hospital could not
cope with during an emergency.
4.42. On the basis of the record testimony and exhibits, we find that
Applicants have provided reasonable assurance that adequate transportation and
support services will be available to evacuate the transport-dependent population
of the EPZ in the event of a radiological emergency at Seabrook Station.

5.

DECONTAMINATION AND RECEPTION CENTERS

5.1. Two contentions focusing on Decontamination and Reception Centers,
SAPL-7 and SAPL-33, were admitted for litigation.
5.2. In a memorandum and order issued November 4, 1986, this' Board
granted partial summary disposition of SAPL-7, and limited further litigation
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of it to "the adequacy of personnel and equipment (including that for collection
and storage of radioactively contaminated water) to accomplish the monitoring
and decontamination of the numbers of emergency workers and general public
expected at the decontamination centers located at the host community reception
centers." In response, SAPL submitted revised bases for this contention, and,
in an order issued May 18, 1987, this Board admitted two of the proffered
additional bases for litigation.
5.3. The new bases admitted for SAPL-7 were:
(3) the nmnber of host community primary reception centers is now fewer than previously
planned because of the deletion of Nashua and Durham centers, which will increase the

burden of monitoring and decontamination at the remaining centers. SAPL further questions
the capability to decontaminate the decontamination centers and alleges (4) that dilution of
the waste water generated at these centers, rather than storage and disposal of radiological
wastes, could lead to a public risk.

As framed by its direct case and proposed findings, SAPL focused this contention
on the ability of the remaining four host communities to provide adequate
services to evacuees, abandoning, in our view, any argument that more than
four host communities are required.
5.4. SAPL-33 reads:
Contraty to the requirements of 10 CFR 50.47(a)(1), 50.47(bX8), 50.47(b)(9), 50.47(b)(10)
and NUREG-06S4 IU.12, there is no showing that NHRERP Rev. 2 provides adequately
for the registering and monitoring of evacuees at rec:eplion centers within about a 12-hour
period.

Applicants' Case
5.5. Applicants presented as its direct case on these issues the testimony
of a panel of seven witnesses including: Messrs. Callendrello and Frechette,
Director Strome, Mr. Bonds, and Dr. Wallace (previously identified), who
were joined by William N. Colburn, Coordinator of Emergency Services,
Division of Human Services, New Hampshire Department of Health and Human
Services (Qualifications, ff. Tr. 4737), and James A. MacDonald, Radiological
Assessment Manager, NHY (Qualifications, ff. Tr. 4736). Appl. Dir. No.4,
ff. Tr. 4740.
5.6. Because the direction of any plume that might result from a future
incident is unknown at present, the planning basis provides for the simultaneous
operation of all the host community centers. [d. at 2.
5.7. Therefore, for the purpose of estimating the staffing and equipment requirements for registration, monitoring, and decontamination operations, it was
assumed that all segments of the EPZ would be affected by a contaminating, par-
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ticulate release. This is a very broad, theoretical, and conservative assumption.
First, not all severe accidents would involve the release of particulate materials.
NUREG-0654/FEMA-REP-l, at p. IS, states:
I1lhe potential for releases to the environment decreases dramatically in this order: (a)
gaseous materials; (b) volatile solids, and (c) non-volatile solids. For this reason, guidance
for source terms representing hypothetical fission product activity within a nuclear power
plant containment structure emphasizes the development of plans relating to the release of
noble gases and/or volatiles such as iodine. Consideration of particulate materials, however,
should not be completely neglected. fur example, capability to determine the presence or
absence of key particulate radionuclides will be needed to identify requirements for additional
resources.

Appl. Dir. No.4, ff. Te. 4740, at 2-3.
5.8. Second, plume dispersion would limit the affected segment of the
population to areas in a downwind direction from the plant. Moreover, the less
concentrated the plume dispersion, the less will be the potential concentration
of contaminants. The accident assessment model utilized by State of New
Hampshire emergency response personnel, described in NHRERP, Volume I,
§ 2.5.2, allows the State to determine the concentration and dispersion of an
actual plume and, consequently, that segment of the EPZ population which
potentially could be affected by a contaminating release. Appl. Dir. No.4,
ff. Te. 4740, at 3.
5.9. FEMA guidance suggests the use of a minimum of 20% of the total
evacuees as a planning basis for estimating the number of persons arriving at
reception centers. [d. at 4; 'fr.4767-68. This is the basis used by the Applicants;
however, there is a good deal of conservatism built into their use of the 20%
figure. First, Applicants assumed that 100%, not 20%, of the transit-dependent
population would arrive at a reception center. Second, the largest number of
evacuees expected at anyone center was used as a planning basis for all centers.
Te. 4768-69. As a result, the planning basis works out to be about 25% of
all evacuees. Te. 4769. RIrther, the planning basis uses the larger summer
population, providing considerable additional conservatism in winter months.
Te.4770.
5.10. Four cities are identified as host communities for registration centers
and radiation monitoring and decontamination facilities: Manchester, Dover,
Salem, and Rochester. NHRERP Rev. 2, Vol. I, 2.4.2, at 2.4-1. Each host
community has one registration area and two monitoring and decontamination
facility centers, all located at a senior or junior high school facility. Under
the plan, the primary monitoring and decontamination center (''primary center'')
of each host community, operating alone, is staffed and equipped to meet the
planning basis of 20% of total evacuees within its assigned area. In addition, a
secondary monitoring and decontamination center ("secondary center'') in each
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community is available to be activated if it is required. Appl. Dir. No.4,
ff. Tr. 4740, at 11. Besides acting as a backup, the Manchester secondary
center will be used as the primary monitoring and decontamination facility for
all emergency workers. See' 5.46, infra.
5.11. The primary monitoring and decontamination center is co-located with
the reception center in Manchester and Dover. In Salem and Rochester, the
primary monitoring and decontamination center is in a separate building near
the reception center. The registration area for the host community is located in
the reception area. Tr.4471-72. The facility layouts and traffic flows for each
monitoring and decontamination facility are presented in the NHRERP, Volume
4A, Appendix FI. Appl. Dir. No.4, ff. Tr. 4740, at 11-12.
5.12. Middle and secondary schools are used for decontamination centers
as they provide sinks and showers. Each of the two decontamination centers
per host community makes use of the school's gymnasium as a waiting area for
control-point monitoring and its locker rooms and showers as decontamination
areas. Id. at 14-15.
5.13. Iriitial monitoring of evacuees arriving at reception centers will begin
with the monitoring of vehicles as they arrive at the reception centers. Initial
vehicle monitoring will consist of a scan of each vehicle's grill and a wheel
well; this can be completed in approximately 50 seconds per vehicle and covers
vehicle areas that would most likely be contaminated if a vehicle encountered a
contaminating plume. Id. at 12.
5.14. If the initial vehicle monitoring reveals no contamination, the vehicles
will be directed to a parking area designated for noncontaminated vehicles,
.and evacuees arriving in these vehicles will proceed to the registration area
monitoring point. Id.
5.15. If initial vehicle monitoring reveals contamination, the vehicles will
be directed to a parking area set aside for contaminated vehicles. Evacuees
arriving in these vehicles will be directed to the control-point monitoring area
within the decontamination center where they will receive a more extensive,
full-body, personal monitoring. This more extensive monitoring, called "controlpoint monitoring" is described in Appendix F5, Volume 4A of the NHRERP.
Additionally, if an evacuee is found to be contaminated at the registration
area monitoring point, the person is immediately referred to the control-point
monitoring area for more extensive monitoring. In this manner, evacuee
monitoring provides for the immediate segregation of potentially contaminated
persons from noncontaminated persons. Id. at 12-13.
5.16. Once contamination is pinpointed and recorded at the control point,
the evacuee is referred for decontamination. Each evacuee is labeled "clean,"
"contaminated," or "potentially contaminated" through the use of a special tag
which is given to all evacuees at the vehicle monitoring area. The tag has body
diagrams and identifying numbers used for tracking evacuees and belongings
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through the monitoring and decontamination process. Reception center staff
will not allow an evacuee into registration until the tag shows the evacuee has
been declared "clean." [d. at 13-14.
5.17. As described in NHRERP, Volume 4A, Appendix F6, the initial step
in the personal decontamination process would be the identification and isolation
of any contaminated clothing or personal items. Where necessary, replacement
clothing will be available. NHRERP Rev. 2, Vol. 4A, Appendix FS at FS.14,
and Appendix F6 at F6-4. The contaminated items would be inventoried (see
Vol. 4A, Appendix F5-Form 7), and placed in a personally identified plastic bag.
Appl. Dir. No.4, ff. Tr. 4740, at 14. Contaminated items so inventoried will
be ultimately decontaminated if possible and returned to their owner. NHRERP
Rev. 2, Vol. 4A, Appendix FS, at FS-3-FS-4.
5.18. Decontamination of a person may be provided by three methods:
local, general, and a combination of local and general decontamination. Local
decontamination could be carried out in either a sink or shower when only
isolated parts of the body are contaminated. Direct washing of the area with a
soft brush and soap is employed, with care being exercised so as not to spread
local areas of contamination to other parts of the body. General decontamination
consists of a full-body shower and used when an evacuee is contaminated over a
large portion of the body. A combination of local and general decontamination
is employed when an evacuee is contaminated over a large portion of the
body with localized areas of higher contamination. In this case, those areas
of the body with higher levels of contamination would be washed using local
decontamination procedures prior to the full-body shower. Appl. Dir. No.4,
ff. Tr. 4740, at 14.
5.19. The mathematical model for determining each host-community load
is:
Evacuee Load
where PP
SFP
and IDP

= [0.20 x (pP - SFP - IDP)] + IDP,
= Sum of Peak Population for Assigned Communities;
= Special-Facility Populations for Assigned Communities;
=Transit-Dependent Population for Assigned Communities.

See id. at 5. Evacuees from special facilities, not considered in determining a

host community'S evacuee load, are to be monitored at their host facilities by
monitors assigned from the host-community staff, and if necessary, are then to
be decontaminated at the host facility. Tr. 4942.
5.20. In estimating the peak summer population, Applicants used estimates
for the permanent EPZ population described in the NHRERP, and an estimate
of summertime transient population based on aerial photographs of beach areas
taken on July 18, 1987. Tr.4933-34.
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5.21. Performing the calculations, as described in the model above, equates
to 9667 evacuees arriving at the reception and decontamination centers at Manchester, 6829 evacuees at Rochester, 9621 at Dover, and 6416 at Salem. However, as noted in ~ 5.9, supra, the staffing plan level to fulfill the registration,
monitoring, and decontamination function for each of the four host communities was based on the staffing needs of the community (Manchester) that is
anticipated to receive the largest number of evacuees (9667). Appl. Dir. No.4,
ff. Tr. 4740, at 5.
5.22. Using the Manchester number of 9667 evacuees for each host community and the 2.6 vehicle occupancy assumption developed with respect to
Evacuation Time Estimates (ETEs), the planning basis for vehicle load at each
host community was obtained by the following calculation:
9667{2.6

= 3719 vehicles

By rounding the answer, 3800 vehlcles was established as the individual
vehicle load planning basis for all host community centers. [d. at 7.
5.23. The New Hampshire Department of Health and Human Services
Emergency Services Units (DHHS/ESUs) are responsible for establishing and
administering reception and registration of evacuees at host-community reception
centers. Each center will be served by these ESUs, which arc made up of
staff from DHHS Divisions of Human Services, Children and Youth Services,
and Elderly and Adult Services. These units will function as trained cadres
of department personnel who will provide registration services as well as
operational supervision to volunteers in the provision of evacuee registration,
message exchange and locating service, information/recreation services, masscare referral, and student pickup coordination. NHRERP, Volume 4B, Division
of Human Services procedures provide a detailed description of what constitutes
these various services. Appl. Dir. No.4, ff. Tr. 4740, at 7-8.
5.24. An analysis of registration processing has been conducted by the
Division of Human Services (DHS) to determine the number of staff required
to provide registration services under the most pressing circumstances. DHS
assumed that one registrar could process a ''registration unit" every 10 minutes
(6 units per hour or 72 units per 12 hours), and treated each "registration unit"
as 2.6 people, the assumed vehicle occupancy rate. [d. at 8-9.
5.25. The formula that follows determines the maximum number of registrars needed at each location for a 12-hour period:
[Projected ArrivaIsNehicle Occupancy Rate]/[12-Hour Registrar Load] =
Number of Registrars Needed
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For the four designated reception centers, this translates to the following:

Town

Registrars Needed

Registrars Planned

Rochester
[6829/2.6Jn2 = 37
[9621/2.6]n2 = 52
Dover
Salem
[6416/2.6]n2 = 35
Manchester
[9667/2.6]n2 = .2.
Total Registrars:
176

52
52
52

~
208

[d. at 9.
5.26. In addition to the 208 registrars, NHRERP Revision 2 provides for
an additional 220 reception center staff as follows:
4 x 16 = 64
4 x 3 = 12
4 x 10 = 40

Message Exchange and Locating Service
Coordination of Volunteers
Information and Recreation Workers
Sorters and Receivers
Student Processors (schools in session)
Total:

4x 6= 24
4 x 20 =...]2.
220

Appl. Dir. No.4, ff. Tr. 4740, at 10.
5.27. Thus, the total personnel needed to carry out all registration functions
would be 428. In addition to the 90 (or, currently, 95) ESU personnel, there
is estimated to be another 471 personnel from the three DHHS Divisions who
could be called upon to staff the four reception centers. Moreover, volunteers
from the host and adjacent communities could be used to augment DHHS staff.
[d. at 10; Tr. 4822.
5.28. The number of personnel required to staff the monitoring and decontamination centers by functional area in each host community is:

Functional Area
Decontamination Admin. (DPHS)
Buffer Zone Advisor
Interior-Monitoring
Interior-Decontamination
Exterior-Control Point and
Reg. Area Monitoring
Exterior-Vehicle Monitoring
Total/Center:
Total/Host Community:
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Primary

Secondary

3
2
6

3
2
6
6
6

6
41
11
69

23
92

Appl. Dir. No.4, ff. Tr. 4740, at 15-16. The staffing charts contained in
Appendix F4, Volume 4A, of the NHRERP will be amended to reflect these
numbers. [d.
5.29. The staffing levels for the positions of Decontamination Administrator
(3), Buffer Zone Advisors (2), and Interior Decontamination (6), were derived
from a careful review of procedures and experience gained through walk-through
demonstrations, drills, and an exercise. [d. at 16.
5.30. The positions of Control-Point and Registration Area Monitors are
responsible for the monitoring of individuals to detect contamination. The
personnel who staff these positions can be moved between the two positions,
as necessary, to optimize the center's operation. Given an average monitoring
time of 3 minutes per individual, one monitor could evaluate 20 individuals in
1 hour, and 240 individuals in 12 hours. [d. at 17. Thus, the planned staffing
level for this functional area of forty-one monitors for each primary center and
six monitors for each secondary centers permits the monitoring of 9840 and
1440 evacuees, respectively, within a 12-hour period.
5.31. The personnel assigned to the position of interior monitoring are
responsible for monitoring individuals after they shower. Using the same
average monitoring time as that applied to the initial control-point monitoring,
the staffing level of six would provide the capability to remonitor approximately
1440 individuals in a 12-hour period. [d. However, the Board believes that such
an average is extremely conservative. While the initial monitoring is intended to
identify and locate areas of individual contamination (see" 5.15,5.16, supra),
thereby requiring a full-body evaluation, remonitoring is intended to ensure
that the decontamination process accomplished its goal. At this stage in the
decontamination process, only spot monitoring of the previously identified and
tagged areas of contamination should be required. Because of this, we believe
that the six interior monitors could, in fact, adequately evaluate far more than
the projected 1440 evacuees.
5.32. Given that one monitor is able to survey a vehicle every minute (which
equates to 720 vehicles in a 12-hour period), the staffing level of eleven monitors
provides a capability of surveying 7920 vehicles in a 12-hour period. This far
exceeds the anticipated 3800 vehicle arrivals for peak summer months at each
center including Manchester, where upward to an'additional 1300 vehicles are
anticipated due to emergency worker arrivals. Appl. Dir. No.4, ff. Tr. 4740, at
17-18.
5.33. The Division of Public Health Services (DPHS) will provide personnel
to staff the twenty-four decontamination administrative positions in the four
host communities. Revision 2 of the NHRERP does not reflect current DPHS
decontamination administrative staffing. Currently eighteen individuals are
identified to fill these positions. However, since satisfaction of the planning
basis requires only the operation of the four primary centers and the secondary
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center in Manchester, which in turn require only fifteen such positions, the
current list of eighteen is sufficient. Nonetheless, OPHS will continue its efforts
to identify individuals to staff the remaining six positions needed to operate the
additional three secondary centers. Appl. Oir. No.4, ff. Tr. 4740, at 17-18.
5.34. In addition to the OPHS-provided administrative staff, each primary
center will require sixty-six personnel, and each secondary center will require
twenty personnel to staff monitoring and decontamination positions. Thus,
for the purposes of compliance with the applicable planning standard, the
simultaneous operation of all primary centers and the Manchester secondary
center will require 284 individuals. Operation of all four primary and four
secondary centers will require 344 individuals. [d. at 19-20.
5.35. Based on arrangements with officials of the four host-community
fire departments, monitoring and decontamination positions will be filled using
available local firefighters. To provide additional resources, fire departments
from nearby communities that could or do provide mutual-aid fire services to
host towns have indicated that they will provide personnel to support monitoring
and decontamination operations. rd. at 19.
5.36. The chart below lists fire personnel availability for all four host
communities:
Host Fire
Personnel
Available

Other Community
Fire Personnel
Available

Total
Available

Dover
Salem
Rochester
Manchester

37
47
68
176

88
68
32
83

125
115
100
259

Totals

328

271

599

[d. at 20.
5.37. As the chart above shows, sufficient firefighters are available from
the host community's own fire department or in conjunction with other fire
departments to fully staff that community's primary and secondary centers. [d.
5.38. The Office of Emergency Management has initiated a training program
in monitoring and decontamination operations. Training has been provided to
date to 162 personnel of host-community fire departments. This training is
ongoing and will continue to be provided regularly to ensure that sufficient
personnel are trained to meet the requirements for maximum staffing of these
operations. rd. at 18-19.
5.39. The decontamination procedure in Appendix F6, Volume 4A of the
NHRERP indicates an average of approximately 10 minutes per decontamination
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shower. [d. The chart below reflects the number of showers available at each
primary and secondary center.

Host Community
Rochester
Salem
Dover
Manchester
Totals:

Primary
Center

Secondary
Center

28
29
40
~
122

24
25
34

.1!
114

Total
52
54
74
56
236

[d. at 20-21.
5.40. Given the 10-minute shower assumption, the number of showers
shown above for primary centers provides sufficient capability to handle within
about 12 hours approximately 27% of the projected number of evacuees; 35% if
the showers available at the secondary centers (excluding the emergency worker
center at Manchester) are counted. Similarly, the Salem, Rochester, and Dover
primary centers can handle in excess of 30% of their projected evacuees; in
excess of 50% if the secondary center showers are counted. The Manchester
primary center showers are capable of handling approximately 19% of that
community's projected evacuees with its secondary center essentially committed
to providing decontamination services to emergency workers. Thus, if large
numbers of evacuees require decontamination showers, the decontamination
process could exceed 12 hours. Te.4889.
5.41. A minimum of 40,000 copies of Form 1050, used for registering
persons entering a reception center, will be acquired and stored at Division
of Human Services district and state offices. Other equipment, such as office
supplies and 300 directional signs, is maintained at district and state offices and
is ready for delivery to reception centers. Tables and chairs are readily available
at the reception facilities. Crowd management material, such as rope and crowd
tape, will be available as needed for reception centers from the decontamination
center supplies that will be provided to each host community. Appl. Dir. No.4,
ff. Te. 4740, at 8, 11.
5.42. The planning basis for equipment for Manchester, used for all host
communities, is that there be sufficient equipment to monitor 9840 evacuees
and 1440 emergency workers and decontaminate those workers and selected
equipment; the equipment will be stored at designated areas and maintained
by the Fire Chief or his designee. Equipment required for monitoring and
decontamination operations is listed in NHRERP, Volume 4A, Appendix F9;
a revision of Appendix F9, reflecting revised supply inventories, was provided
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with Applicants' direct testimony. These materials indicate that more than the
required supplies are available. Appl. Oir. No.4, cr. Tr. 4740, at 21-22.
5.43. The principal item of equipment required for monitoring operations
is the COV-700 survey meter. This instrument is to be used by monitoring
personnel to screen vehicles and persons for potential contaminants. A total of
seventy of these instruments is required to equip all of the described monitoring
positions in both the primary and secondary monitoring and decontamination
centers for each host community. A total of eighty of these instruments will
be acquired and maintained in each host community, specifically for these
monitoring positions. This provides greater than a 10% surplus to allow for
possible equipment failure. [d. at 22.
5.44. These instruments will be subject to the same inventory and operational verification schedule prescribed for all radiological equipment by the
NHRERP, Volume I, § 2.4.5. These will be added to the equipment list in Appendix C of Volume 2 of NHRERP Revision 2. Appl. Oir. No.4, ff. Tr. 4740,
at 22, as corrected at Tr. 5084-85. The State also committed to make certain
revisions to Appendix F9, Volume 4A, NHRERP, to reflect revised supply needs
and provisions. Tr. 4994-95, 4997.
5.45. The current information from the New Hampshire personnel resource
assessment program indicates that there will be approximately 1300 state and
local emergency workers who may potentially require monitoring and decontamination services at host-community facilities. Appl. Oir. No.4, ff. Tr. 4740,
at 5.
5.46. In order to eliminate the need to assign emergency workers to one
of four facilities at the time of the emergency and to facilitate the tracking of
emergency workers and their exposure records, the NHRERP will be amended
to establish the Manchester secondary mOnitoring and decontamination center
at the Hillside Junior High School as the emergency worker monitoring and
decontamination center for all stages of an emergency. The secondary center in
Manchester will be capable of handling 1440 individuals within about a 12-hour
period. See, e.g., " 5.30,5.32, 5.39, supra. Therefore, it will have the capability
to provide monitoring and decontamination services to the approximately 1300
emergency workers. Appl. Oir. No.4, ff. Tr. 4740, at 6.
5.47. Emergency workers with wounds that require medical attention would
be referred directly to a medical facility. NHRERP Volume 1, § 2.7.5 and
Volume 4A, Appendix F will be amended to clarify this policy. The medical
facilities to which emergency workers may be referred. and their capabilities, are
listed in Table 2.8-1, Volume 1, of the NHRERP. Appl. Oir. No.4, ff. Tr.4740,
at 15.
5.48. The use of Hillside Junior High School in Manchester as both a secondary reception center for the general public and as the principal decontamination center for the estimated 1300 emergency workers could potentially mix
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uncontaminated members of the general public with contaminated individuals,
and could strain that facility's shower capability. Th. 4885, 4982-83. In order to ameliorate this situation. the Board recommends that the Hillside Junior
High School should not be used as a secondary reception center for the general
public except to the extent such use is actually found to be necessary during
an emergency. The Board also recommends that further consideration be given
to identifying and using such other facilities that could be available on an ad
hoc basis to provide additional shower capability. See Th. 4884-85, 4887, 4892,
4897-98.
5.49. In general, the philosophy of the New Hampshire RERP is to plan for
sufficient resources to implement the emergency response efforts without reentry
of emergency workers or reuse of their equipment once outside of the plume
exposure pathway EPZ. This approach obviates the need to plan for extensive
capability for decontamination of emergency worker equipment, vehicles, and
supplies during the initial response phase of an emergency. Appl. Dir. No.4,
ff. Te. 4740, at 6.
5.50. Contaminated emergency worker equipment, vehicles, and supplies
would be identified and isolated until such time as the DPHS can evaluate the
safest and most efficient method to accomplish its decontamination. However,
DPHS supervisors may direct the decontamination of selected items as deemed
appropriate, based on the need for the item, time, staff available, and other
conditions that are unique to a particular emergency. Appendix F9, Volume 4A,
of the NHRERP identifies the appropriate equipment to conduct decontamination
of the selected items. Appl. Dir. No.4, ff. Th. 4740, at 7.
5.5!. Contaminated water from decontamination activities will be flushed
into ordinary drains. Applicants explained the measures to be implemented to
ensure compliance with the New Hampshire Rules for Control of Radiation.
Faucets and shower heads will be left open to provide dilution. Sampling will
be performed at the discharge points of the host communities at those locations
specified in the procedures and other points that may be identified by DPHS.
If deemed appropriate by DPHS, a New Hampshire monitoring team could be
assigned to collect and screen water samples prior to the samples being sent to
the laboratory. In any case, a laboratory analysis of these samples will take place
in the DPHS Laboratory in Concord, New Hampshire. [d. at 23-24. Moreover,
Applicants' witnesses testified that contaminated discharge water can be held
up in the sewage treattnent system if it is too highly contaminated to permit
sufficient dilution from subsequent showering activities. Th.4911-14.
5.52. The procedures and equipment list for the sampling of the discharge
water are contained in the NHRERP Volume 4A, Appendix FlO. Appl. Dir. No.
4, ff. Th. 4740, at 23.
5.53. The current procedures of the NHRERP establish that state personnel
will provide the resources to accomplish environmental sampling. [d. at 23.
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Specifically, the responsibility for environmental sampling will be under the
control of the DPHS. The Water Supply and Pollution Control Division of the
Department of Environmental Services will assist in collecting samples. [d.
The sampling personnel would be supervised by the EOC Radiological Health
Technical Advisor (RHTA) or another member of the EOC. Tr. 4907.
5.54. The Water Supply and Pollution Control Division maintains a roster
of a minimum of eleven persons available to support special environmental
sampling. AppI. Dir. No.4, ff. Tr. 4740, at 24. Actual sampling is something
those individuals do on a daily basis. Tr. 4906.
5.55. The Field MOnitoring Procedures contained in the NHRERP, Volume
4A, Appendix C, will refer to Volume 4A, Appendix F8, § D, to reflect
monitoring and sampling of host-community decontamination-center discharge
water as part of the Special Environmental Sampling Procedures; the latter will
be added to Volume 4B of the NHRERP. Appl. Dir. No.4, ff. Tr. 4740, at
23-24.
5.56. The equipment required to perform environmental sampling has been
identified. [d. at 24 and Attach. 4. This equipment is in the process of being
acquired, and it will be maintained by DPHS. [d. at 24.
5.57. Decontamination center close-down procedures are contained in Appendix F. Volume 4A and Appendix B of Host Community RERPs address
shutdown and removal of contaminated material and contaminated waste. Contaminated waste will be disposed of by the State through established contractual procedures with qualified radioactive waste handlers, and in conformance
with rules promulgated by the DPHS Radiological Health Program for control
of radiation. Contaminated materials will be handled by NHY according to the
provisions of the letter from George S. Thomas, Vice-President for Nuclear Production, dated May I, 1986, included in NHRERP, Volume 5. Appl. Dir. No.4,
ff. Tr. 4740, at 25.

Intervenor's Objections
5.58. In furtherance of its two contentions on decontamination and reception
centers, SAPL attempts to establish that the decontamination and reception
center portion of NHRERP Revision 2 is inadequate in the areas of staffing,
evacuee decontamination rates, and contaminated waste disposal. In direct
support of its contentions, SAPL proffered the testimony of Donald L. Herzberg,
M.D., Director of the Division of Nuclear Medicine at the Dartmouth-Hitchcock
Medical Center in Hanover, New Hampshire. Qualifications, ff. Tr. 5011.
5.59. As focused by its proposed findings, SAPL's principal attack on the
adequacy of NHRERP Revision 2 is in the area of staffing. Specifically, through
its evidence and proposed findings, SAPL asserts that the number, availability,
and training of decontamination and reception center staff under the plan are
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insufficient to provide a reasonable assurance of adequate emergency services
to anticipated evacuee arrivals.
5.60. In SAPL's view, the number of staff provided for in the plan is
inadequate because they are based on evacuee load figures that are too low,
and because they are insufficient to permit operation of the decontamination
and reception centers beyond 12 hours. SAPL's staffing critique has two
alternative parts. First, it faults the use of a 20% of total evacuees formula
as a planning basis. Dr. Herzberg testified that most individuals in the area of
potential radiation exposure will have no way of knowing whether or not they
have been contaminated. Based on his experience in observing human reaction
to information about radiation, Dr. Herzberg stated his belief that the vast
majority of evacuees would report to reception centers to be checked. Herzberg
Supplemental, ff. Tr. 5012, at 2.
5.61. Second, SAPL asserts that Applicants failed to properly determine the
number of expected evacuee arrivals even using the 20% planning basis. SAPL
argues that July 18, 1987, the date on which the aerial photographs of the beach
areas used in part to determine the peak summer population were taken, was
not a peak day for beach attendance (Pallon et aI. Reb., ff. Tr. 8608, at 3); that
Applicant's vehicle counts based on the July 18 photographs were too low and
should be increased by 52% (High et aI. Dir., ff. Tr. 6849, at 5); and that the
staffing plan provides for only a 12-hour period of operation in contradiction
to the requirement of NUREG-0654 that principal response organizations be
capable of operation for a 24-hour period. Focusing on the Manchester center,
SAPL further argues that the center's capacity is inadequate because its evacuee
load does not include any portion of the transient transit-dependent (daytripper)
population that might make use of the Manchester center (Tr. 4935-36), yet the
Hampton Beach evacuees, a principal source of daytrippers, are among those
directed to go to the Manchester reception center (Applicants' Exh. 5, Public
Information Calendar, at 4).
5.62. SAPL's attack, founded entirely on the testimony of Dr. Herzberg,
on the plan's assumed host-community evacuee load appears to question the
fundamental planning basis underlying the plan's provisions on decontamination
and reception centers. In its proposed findings, SAPL points to the testimony
of Dr. Herzberg for the proposition that the "vast majority" of evacuees would
report to reception centers to be checked for radiation. SAPL PF 5.1.8. Based
on this statement, SAPL urges the Board to conclude that the 20% planning
basis used by NHRERP Revision 2 is unreasonable in that "all evacuees must
be afforded a reasonable opportunity to be monitored.•••" 1d. at 5.3.2.
5.63. At the outset, the Board notes that all evacuees are given an opportunity to be monitored under the plan. They need only go to the appropriate hostcommunity facility. The critical question for emergency planners is estimating
the number of evacuees that will, in the case of an actual emergency, take advan-

712

lage of that opportunity. Similarly, the sole question before us at this juncture is
whether the estimate of the number used in NHRERP Revision 2 is reasonable.
As noted in ~ 5.9, supra, Applicants' use of the 20% formula was based on
general recommendations developed by FEMA, the expert federal agency on
emergency planning. Dr. Herzberg's observation, based on his experience in
nuclear medicine and perhaps six small decontamination exercises at medical
facilities involving less than twenty people (Tr. 5019-23), was that a "vast majority" of evacuees would seek monitoring. Herzberg SuppI., ff. 'fr. SOlI, at 2.
In arriving at this view for the Seabrook EPZ, however, Dr. Herzberg did not
review or even know of the plans or planning standards developed with respect
to other nuclear facilities (Tr. 5063, 5065), did not review all parts of NHRERP
Revision 2 (fr. 5062-63), and could not quantify his proposed "vast majority"
approach (Tr. 5025). Moreover, Dr. Herzberg testified that his only experience
with implementing a nuclear power reactor emergency plan was as a participant
in, rather than planner or evaluator of, a medica1 facility's portion of a 1978 or
1979 emergency drill in the MidwesL 'fr. 5019-22.
5.64. Notwithstanding his expertise in the areas of diagnostic radiology
and nuclear medicine, Dr. Herzberg himself acknowledged that he was not "the
perfect expert witness." 'fr. 5058. Indeed, based on his limited experience with
radiation emergency plans, we find that Dr. Herzberg is no expert at aU in the
area of large-scale emergency planning or the prediction of populace response
in the case of an emergency. Thus his observations about the possible response
of evacuees in the face of an emergency at Seabrook, while genuinely held
and forcefuUy expressed, are but speculations entitled to little, if any, weight.
SAPL has offered no other evidence warranting the rejection of the FEMAbased planning standard used by NHRERP Revision 2 in favor of Herzberg's
proposed "vast majority" standard.
5.65. Notwithstanding the apparent contradictory holding on faciaUy similar
facts by the Appeal Board in Shoreham, ALAB-905, supra, we believe that
continued reliance upon the FEMA-based 20% guidance of the Seabrook EPZ is
appropriate. In Shoreham, the Appca1 Board was faced with a direct and specific
chaUenge to the FEMA analysis underlying its guidance and the application of
that guidance to the Shoreham EPZ. In support of that challenge, the intervenors
in the Shoreham proceeding sought unsuccessfully to learn from FEMA's
witnesses the basis for FEMA's guidance. Finding the testimony of the parties
unresponsive to the intervenors' specific concerns, the Appea1 Board turned to
the FEMA guidance document itself to determine whether, on its face, it offers
sufficient support for the application of the FEMA guidance to the Shoreham
EPZ. Concluding that it did not, the Appeal Board remanded the issue back
to the LicenSing Board for further analysis. However, SAPL fails to mount a
similar challenge in this proceeding. Other than advancing a wholly unsupported
alternative formula, SAPL has failed to offer and we are unable to identify any
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competent evidence in the record supporting its ultimate position that the 20%
planning basis is inappropriate for the EPZ surrounding the Seabrook facility.
The testimony of Dr. Herzberg certainly offers SAPL no refuge on this score.
For in addition to his limited value as an expert, a close reading of his testimony
reveals that he did not assert that the 20% planning standard was based on
a flawed analytical basis but rather, simply expressed an interest in learning
about the empirical basis for the 20% standard. Herzberg Suppl., ff. Tr. SOlI,
at 2. Such interest, standing alone, docs not amount to competent evidence
questioning the use of the 20% planning basis. Nor, in our view, does the
impression of a nonexpert that "the numbers that are being prepared for are
inadequate" (Tr. 5026) rise to that level. The absence of any basis in the record
to question the 20% planning basis used by NHRERP Revision 2 is all the more
remarkable since, notwithstanding the avowed "interest" of its only witnesses,
SAPL made no attempt to explore with FEMA the basis for its 20% guidance
despite an opportunity to do so. See Tr. 5089-5140.
5.66. From the above, it becomes clear that SAPL's purported chaUenge to
NHRERP Revision 2 evacuee load estimates is at best indirect. That is, rather
than probe and question the analytical basis supporting FEMA's recommended
generat20% standard or the plan's use of that standard for the Seabrook EPZ, as
was the case with respect to Shoreham in ALAB-90S, SAPL simply proffers a
vague "vast majority" alternative. Having rejected SAPL's alternative as unworthy of consideration, and in light of Dr. Herzberg's failure to raise any questions
specifically regarding the 20% standard, the planning basis used by NHRERP
Revision 2 to estimate host-community evacuee toads is in fact unchallenged by
any competent evidence in the record. Under the Commission's regulations, a
FEMA finding constitutes a rebuttable presumption. 10 C.F.R. § 50.47 (a) (2). In
practice, this has been construed to mean that in the absence of contrary evidence, the FEMA finding carries the day. Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-698, 16 NRC 1290, 1298 (1982), aff'g
LBP-81-S9, 14 NRC 1211, 1460-66 (1981); Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit I), LBP-88-2, 27 NRC 85 (1988); Carolina Power
& Light Co. (Shearon Harris Nuclear Power Plant), LBP-86-11, 23 NRC 294,
365 (1986). Here, witnesses for FEMA testified that it was FEMA's position
that "provisions for monitoring must address at least 20% of the total EPZ population." Thomas et 01., ff. Tr. 5091, at 80; Tr. 5093-94. Those same witnesses
testified that, inter alia. "the State Plan contained adequate provisions for the
registration and monitoring of evacuees .••." Id. Logically, FEMA's finding
as to the adequacy of the registration and monitoring provisions of NHRERP
Revision 2 is implicitly based on a subsidiary conclusion that FEMA's generally recommended minimum 20% planning basis was appropriately applied to
the Seabrook EPZ. In this circumstance, we find that the 20% planning basis
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used by NHRERP Revision 2 is both reasonable and adequately supported in
the record.
5.67. SAPL's argument that the decontamination and reception centers for
evacuees must be capable of operation for a 24-hour period is similarly without
merit. NUREG-0654, Item II.A.4, cited by SAPL as support for the 24-hour
operation requirement, applies to "principal response organizations." Decontamination and reception centers are not such organizations. The applicable
planning standard, and that used by the Applicants (Tr. 4880), provides that
"the personnel and equipment available should be capable of monitoring within
about a 12-hour period all residents and transients in the plume exposure EPZ
arriving at relocation centers." NUREG-0654, Item IIJ.12.
5.68. However, we find that the plan's provisions for a 12-hour period of
operation are inadequate in an area unchallenged by SAPL. As presently set
out in the plan, all primary and secondary centers are to begin operation at
about the same time and presumably close about the same time - 12 hours
later. R>llowing closure of the centers, emergency workers are to decontaminate
the centers and then fall back to the Manchester secondary center for possible
personal decontamination. Thus, at least some emergency workers will arrive at
the Manchester secondary center after that center's 12-hour period of operation.
We are unable to discover any provision in NHRERP Revision 2 that provides
staffing for the Manchester secondary center beyond the initial 12-hour period to
provide monitoring and decontamination services to these late-arriving workers.
In order to ensure that adequate provisions are made to provide emergency
workers necessary monitoring and decontamination, the period of operation of
the Manchester secondary center must reasonably coincide with the period within
which workers might need such services. NHRERP Revision 2 should be revised
either to delay the opening of the Manchester secondary center in order to extend
its operating hours beyond the initial 12 hours of the emergency or to provide
additional staff for a second shift at the center.
5.69. SAPL's arguments regarding the determination of the peak population
and vehicle counts will be addressed in connection with NHRERP Revision 2
evacuation time estimates. See § 9, infra. As to its concern regarding the
counting of transient transit-dependent population (i.e., daytrippers), SAPL is
correct to the extent that it asserts that a portion of that number may not have
been considered in determining each host community's evacuee load. During
cross-examination by counsel for FEMA, Mr. Callendrello, a witness for the
Applicants, testified that transient transit-dependent populations were based on
the results of a 1986 survey of hotel operators indicating the number of their
patrons requiring transportation. Tr.4934. Callendrello went on to acknowledge
that day trippers may not have been, and more than likely were not, considered
by hotel operators in responding to the 1986 survey (Tr. 4936), resulting in a
possible undercount in host-community evacuee loads by 80% of the number
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of daytrippers. Tr. 4937. While acknowledging that the number of transitdependent day trippers "[b]y all counts. •• is a small segment of the total
population," because the majority of this group would be directed to the center
having the highest projected number of arrivals (Manchester), counsel for FEMA
expressed concern because no "systematic counting" of that population was
undertaken to determine just how small a group was involved. Tr. 4945.
5.70. We find the possible undercount of stranded daytrippers to be of no
moment for two reasons. First, 20% of the stranded daybippers have been
counted as part of the estimated nontransit-dependent peak population. See
Tr. 4937. That is the number that the applicable planning standard requires the
plan to provide for, and is the minimum number against which we must evaluate
the plan. Second, we do not believe that the Commission's emergency planning
standards require the level of mathematical precision that SAPL appears to
demand. In large measure, emergency planning is the qualitative end product
of a series of predictions about future unknowns quantified through the use of
several assumptions about the time, place, and scope of a possible emergency
and the number and reaction of the population potentially involved. Our
function, in tum, is to determine whether a proffered emergency plan is based
on reasonable and rational predictions based on appropriate assumptions which,
when viewed as a whole, provide reasonable assurances that evacuees from an
EPZ will be provided with sufficient emergency monitoring and decontamination
services. Thus, we are tasked with the responsibility to make a prediction
regarding the emergency planners' predictions. In this context, an emergency
plan is not inadequate simply because some small percentage of potential
evacuees might not have been counted with mathematical precision. It is enough
where, as here, the number of potential evacuees has been reasonably and
rationally estimated and the class of possibly uncounted evacuees is so small as
to be inSignificant in assessing the plan's overall adequacy.
5.71. SAPL also questioned the adequacy of staffing levels for certain
decontamination and reception center positions. With respect to registrars,
SAPL points to testimony by Mr. Callendrello, a witness for the Applicants,
that he (Callendrello) did not know whether the phenomenon of ride-sharing
was factored into the underlying calculation (Te. 4764), but that without ridesharing factored in, 10% more staff (i.e., registrars) would be needed at the
Manchester reception center and possibly also at the Dover reception center.
Tr.4763.
.
5.72. The basis for quantifying the number of necessary registrars - the
2.6/vehicle figure - was taken from the work done by the Applicants' experts
who performed the evacuation time estimates for Seabrook (Te. 4743) and
will be discussed in more detail in connection with the Board's treatment of
that subject at § 9, infra. Nonetheless, it should be noted here that SAPL
mischaracterizes Mr. callendrelIo's testimony. SAPL, not Mr. Callendrello,
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proffered the observation that if ride-sharing results in each vehicle yielding
1.1 registration units, then 10% more registrars would be needed. Without
concurring in its underlying assumption, Mr. Callendrello simply agreed with
SAPL's arithmetic. n. 4763-64. In addition, while the ''registration unit"
concept relies in part on family groupings, the existence of ride-sharing by
nonmembers of the family is not likely to affect significantly the amount of
time required for registration. n. 4761, 4763. Finally, in determining registrar
staffing needs, the State assumed that 10 minutes would be required to fill
out each registration form when in fact only 5 minutes is actua1ly required.
n. 4848-49. Given that the registrars could, in fact, process twice as many
''registration units" as is expected, this conservatism allows not only for breaks
and rest periods (fr. 4849); it also establishes in our view that the number
of registrars provided for under NHRERP Revision 2 is adequate even if 10%
more ''registration units" than expected arrived at the reception centers due to
ride-sharing.
5.73. With respect to DPHS-provided Decontamination Administrative positions at the four primary and four secondary centers, SAPL points to Applicants' admission that occupants for only eighteen of the twenty-four positions
required to staff the centers for one 12-hour shift are identified (fr. 3443), and
notes that even that roster of names is dated September 11, 1987 (SAPL-4;
n. 3440). Further, Mr. Bond, Applicants' witness on the staffing of these positions, acknowledged that the eighteen individuals would suffice to staff only the
primary center in each host community and one secondary center for all four
host communities (fr. 3442-44); that as of the date of his testimony the search
for the six additional personnel had not been actively pursued for the last couple
months (fr. 4898); and that more than twenty-four individuals were desirable to
account for vacations, sickness, or other contingencies (fr. 3410).
5.74. While SAPL is correct that only eighteen of the twenty-four or
more individuals desired to staff the Decontamination Administrative positions
have been identified, as noted above, the shortfall is one of little significance.
Satisfaction of the applicable planning standard requires only fifteen such
positions, and the currently identified eighteen individuals is sufficient for that
purpose. However, the Board recommends that DPHS periodically ensure that
sufficient individuals necessary to staff the requisite fifteen positions are in fact
available.
5.75. With respect to the two individuals tasked to staff the Radiological
Health Technical Advisor (RHTA) position for a 24-hour period in two consecutive 12·hour shifts (fr. 4862-63), Dr. Herzberg testified that the tasks designated
to the RHTA under NHRERP Revision 2 were too extensive for one person to
function effectively. Herzberg Dir., ff n. SOIl, at 3; n. 5040. Here, as in
other areas, the Board finds Dr. Herzberg's testimony to be outside his area of
expertise and entitled to little weight In view of SAPL's failure to provide any
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probative evidence supporting Dr. Herzberg's belief in this regard, the Board
rejects its challenge to the number of tasks assigned to the RHTA.
5.76. With respect to individuals assigned to perform monitoring and
decontamination services, SAPL points out that evacuees from special facilities
are to be monitored and, if necessary, decontaminated at their host facility
by monitors assigned from the host-community staff. Tr. 4942. Yet. no
additional host-community personnel are identified in either NHRERP Revision
2 or Applicants' testimony to perform these monitoring and decontamination
services for special-facility evacuees beyond those committed to providing onsite
services at the centers. Tr. 4943.
5.77. SAPL's argument that the number of staff assigned to perform monitoring functions is inadequate is well taken, at least with respect to specialfacility evacuees in the Manchester and Dover host communities. NHRERP
Revision 2 identifies the host community'S primary-center staff as the source
of monitors responsible for special-facility populations (e.g., hospitals, nursing
homes). NHRERP Rev. 2, Vol. 4A, Appendix F at F2-F3 and Appendix F4,
at F4-1 (Table I) and F4-6. To accomplish this, each primary center staffing
pIan originally identified four monitors specifically assigned functional responsibility for such duties. See, e.g., NHRERP Rev. 2, Vol. 36, Appendix B, at
B-3 and Appendix B3 at B3-1. However, in amending the staffing plans for
the decontamination centers to provide for forty-one "Exterior-Control Point and
Registration Area" monitors capable of serving 9667 evacuees (see t, 5.28, 5.30,
supra), the separate functional area of "Health Care Facility" was eliminated.
5.78. Because the higher Manchester evacuce load was applied to all host
communities, there appears to be sufficient excess numbers of monitors at
the Salem and Rochester centers to provide necessary monitoring services to
special-facility populations. However, such is not the case with respect to the
Manchester and Dover centers, where all available monitors are required to
provide onsite services to projected evacuees. The shortfall in monitors for
these two host communities could be eliminated either through an alternative
source of personnel (perhaps based on or in conjunction with the host facility's
own existing monitoring capabilities), or through an increase in the number
of monitors at both Manchester and' Dover by four, the number originally
assigned responsibility for special-facility populations. Whatever the source of
this additional monitoring capability, the Board finds that this oversight must be
corrected to ensure an adequate level of monitoring services to special-facility
populations expected to arrive at host facilities in the Manchester and Dover
areas.
5.79. SAPL questions Applicants' reliance upon state and local government
employees and nonhost-community firefighters to satisfy NHRERP Revision 2
staffing requirements. Participation by state workers in the ESUs is voluntary.
Tr. 4779. Except for those employees who are in the ESUs, Mr. Colburn, the
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Coordinator of Emergency Services for DHS and Applicants' witness on this
pool of potential volunteers, testified that DHHS employees have not been asked
for a commitment to serve in a Seabrook emergency response. Tr. 4798.
5.80. SAPL introduced three exhibits - SAPL Exhibits 3, 4, and 5 that were the results of a survey taken by Mr. Colburn to determine why
more employees of DHHS were not signing up to serve on ESUs. Tr. 4780.
Even though Chart A-2 in Volume 4-B of the NHRERP shows nine ESU staff
from Nashua, and forty supplemental staff, only one response to the survey
was received from that office, and that person was not an ESU member.
Similarly, Chart A-2 shows fifty-four supplemental staff from Portsmouth but
only fourteen surveys were returned from that location, four of which were from
ESU members. Appl. Exh. 5, Vol. 4B, DHS at A-2; SAPL Exh. 5, Tr. 4809,
4846-48. The survey results indicated that some 28.1 % of those responding
would be unwilling to respond to an emergency at Seabrook, and some 42.8%
would be unwilling to respond to any emergency, including one at Seabrook.
Tr.4784-85.
5.81. While none of the ninety-five persons in the ESUs were in that
group (Tr. 4788-89), Mr. Colburn acknowledged that the 471 figure was not
a guaranteed figure. Tr. 4803. However, the Board notes that the 471 figure
includes 80 student processors during periods when schools arc in session (see
~ 5.26, supra), a pool of staff that would not necessarily be needed during the
summer vacation months. More importantly, as Mr. Colburn testified, if one
assumes the survey can accurately be projected to all workers in DHHS, this
means a reduction of the total number of employees by 28.1 % (unwilling to
respond to a Seabrook emergency) or even by 42.8% (unwilling to join an
ESU for any reason, including Seabrook). However, in his view, there arc still
sufficient personnel among the pool of 979 workers to supply the needed 471
workers. Tr. 4800, 4802. fur this reason Mr. Colburn testified that, if anything,
the survey enhanced his confidence that DHHS would be able to respond and
fulfill its obligations under NHRERP. Tr. 4798-99. Dr. Herzberg reached a
different conclusion, testifying that in light of the survey results, Applicants'
testimony that there were 471 personnel who "could be called upon" provides
no assurance that adequate staffing can or will actually be put in place. Herzberg
Suppl., ff. Tr. 5012, at 1.
5.82. Notwithstanding Colburn's confidence that sufficient numbers of
DHHS workers would be available to respond to an emergency at Seabrook,
the Board believes that SAPL's concerns regarding the availability of DHHS
volunteers have merit. The Board finds that further efforts should be made by
state officials to develop a list of workers who, in fact, may reliably be called
upon to staff the reception centers regardless of the time of day. The Board also
notes that the FEMA witnesses indicated that call-list rosters for local personnel
should be made available. FEMA Dir., ff. Tr. 5091, at 80. The Board finds that
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similar rosters should be prepared for the DHHS workers who are depended
upon for reception center duty.
5.83. Even assuming that the expected 471 DHHS employees are available,
SAPL challenges their availability during the early stages of the emergency.
DHHS employees are in district offices all over the State of New Hampshire
including Berlin, Keene, Claremont, Laconia, and Littleton. Tr. 4802. The time
in which DHHS volunteers could be on duty in the reception centers following
their activation would vary. Tr. 4843-44. In assembling the necessary ESU
personnel, NHRERP Revision 2 projects that forty-nine of seventy-six DHS
volunteers wiII originate from district offices outside the host communities. The
geographic dispersal of planned-for DHS volunteers is most acute with respect to
the Rochester reception center, where the staffing plan calls for seven ESU staff
members from Berlin, and four each from Conway and Littleton. Appl. Exh. 5,
Vol. 4B, DHS at A-2 and Tr. 4840-41. It is possibly a 2-hour ride from Berlin
to the reception center in Rochester. Tr. 4846.
5.84. Common sense dictates that an adequate emergency plan must take
into account the geographic dispersal of planned-for volunteers in assessing
emergency response capabilities. By the same token, that assessment cannot
be made without a realistic appraisal of the emergency those volunteers are
expected to confront SAPL argues the former but ignores the latter. The
primary DHS ESU staff all originate in DHS district offices serving the host
communities, with the geographically dispersed volunteers assigned to support
ESU units. Appl. Exh. 5, Vol. 4B, DHS at A-2. In addition, while the expected
evacuee load for the Rochester reception center is less than 7000, it is staffed to
handle over 9500 evacuees. See' 5.21, supra. Moreover, a staggered arrival of
fresh volunteers in the early hours of an emergency is likely to correspond to a
similar increase in the volume of evacuee arrivals at the same time. Thus, the
delayed arrival of some support ESU staff in the early hours of an emergency
should not and, in the Board's view, will not impair the ability of each reception
center to serve its respective evacuee load.
5.85. SAPL further questions whether sufficient numbers of firefighters
will be available to staff the 344 positions necessary to provide monitoring
and decontamination services in the host communities. As set out at ,5.34,
supra, staffing the monitoring and decontamination positions of each primary
and secondary center requires sixty-six and twenty firefighters, respectively 344 in total. Appl. Dir. No.4, ff Tr. 4740, at 19-20; Tr. 4900. For the purpose
of satisfying the applicable planning standard, only 284 firefighters (i.e., the
number necessary to staff the four primary centers and the Manchester secondary
center) are necessary. [d. As a group, the host communities have 328 firefighters
available within their own departments [d. However, except for Manchester,
none of the host communities' fire departments have sufficient firefighters to staff
both their primary and secondary centers. See' 5.36, supra. While Applicants'
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claim that an additional 271 firefighters are available from other community fire
departments (Appl. Dir., ff Tr. 4740, at 20), SAPL claims that such reliance is
inadequate since no reference to those other firefighters appears in NHRERP
Revision 2. Tr. 4902-03.
5.86. SAPL does not assert that reliance on fire departments outside the
host communities is improper. Nor does SAPL advance any reason to believe
that such fire departments would not respond to a request for support during an
emergency. Rather, the essence of SAPL's position, a quibble at best, is that
NHRERP Revision 2 does not explicitly document the availability of firefighters
from nonhost-community fire departments. While we find based on the plan and
direct testimony that the host communities may reasonably rely on outside fire
departments for necessary supplemental staff, the Board suggests but does not
require that NHRERP Revision 2 be amended to document the availability of
such personnel.
5.87. With respect to its challenge to the adequacy of training provided
to the multitude of volunteers counted on by NHRERP Revision 2 to staff the
reception, primary, and secondary centers, SAPL maintains that the current level
of training is inadequate. Only the ninety-five DHHS employees in ESUs are
being trained in what to do. Tr. 4822, 4839. Other DHHS employees are
not receiving specific emergency response training. Te. 4804-05. Of the pool
of 599 firefighters available to staff the 264 primary center and 80 secondary
center monitoring and decontamination positions, only 162 have had training.
Appl. Dir., ff. Tr. 4740, at 19. Of that number, none of Applicants' witnesses
could state how many had completed the training (Tr. 4898-99), how many
firefighters had been involved in drills (Tr. 4849), and whether firefighters were
tested to ensure the efficacy of the training (Tr. 4899). Dr. Herzberg testified
that in his experience, no plan for decontamination can be adequately carried
out without including the full staff in careful training in the procedures and in
actual exercises. Herzberg Dir., ffTr. 5012, at 1-2; Tr. 5027, 5036, 5039, 5049.
5.88. SAPL's argument that inadequate numbers of emergency workers
have been trained to date misses the mark. All emergency workers eligible for
training need not receive that training before the plan may be deemed adequate.
For the plan to be found adequate at this juncture, all that is required is that the
necessary training for appropriate emergency response staff and the procedure
for providing that training be described. 10 C.F.R. Part SO, Appendix E, Item
F. SAPL interposes no objection to the training described in the plan.
5.89. In connection with the decontamination process for contaminated
individuals, SAPL's sole challenge focuses on showering capacity at the primary
center in Manchester. As SAPL casts its position, given the primary center's
twenty-five showers and the Applicants' testimony assuming 10 minutes per
shower, it would take in excess of 64 hours to decontaminate the number of
planned-for evacuees (9667) if all required decontamination. Tr. 4884, 4886,
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4889. Opening the secondary centers would have to be an ad hoc response.
Tr. 4887. No other showers are documented in NHRERP Revision 2. Tr. 4893.
Moreover, no calculations are provided as to the supplies of warm water (id.),
and none of the Applicants' witnesses Irnew if there was a backup generator to
power the water heater (Tr.4894).
5.90. SAPL's argument regarding the Manchester center's limited shower
capacity, while correct, is no impediment to a finding that NHRERP Revision
2 is adequate in this area. While the applicable planning standard requires
sufficient staff and equipment to monitor the projected evacuee load in about 12
hours (see' 5.67, supra), there is no time limit applicable to decontamination
of such evacuees. Moreover, we believe that the 10-minute shower assumption
is extremely conservative. While not necessary to resolve this issue, we believe
that in most cases, the decontamination shower will take a significantly shorter
time than the allotted 10 minutes. Nor do we believe that it is necessary or
even reasonable to require emergency plans to assume that every evacuee will
require a full decontamination shower. Indeed, SAPL itself implicitly accepts
this proposition since it fails to raise any objection to the shower capacities
of the other primary centers, where only 30% of the projected evacuees could
receive showers within about 12 hours. We find that the shower capacity of
the Manchester primary center, albeit limited, is adequate. However, given the
use of the Manchester secondary center as the primary center for emergency
workers, this concern further underscores our recommendation in ,5.48, supra,
regarding the identification of additional shower capacity in the Manchester host
community.
5.91. The merits of SAPL's concerns regarding the need to ensure that
adequate quantities of warm water are difficult to discern. During the summer
months, when the projected numbers of evacuees are at their highest, the absence
of warm shower water, if that eventuality should come to pass, should not
impose any real obstacle to decontamination. After all, a significant number
of the projected evacuees will arrive from the beach areas where, one can
assume, they have acclimated themselves to unheated ocean water. And in the
winter months, the numbers of projected evacuees is dramatically less, thereby
significantly reducing the demand for shower water. Moreover, while the lack
of warm water would certainly be at a very minimum an inconvenience, this
Board cannot believe that evacuees would in an emergency chose continued
contamination over a cold shower.
5.92. With respect to NHRERP Revision 2 procedures for identifying and
handling potentially contaminated discharge water, SAPL abandons the second
base for SAPL-7, which challenged the proposal to dilute and release rather
than collect and store discharge decontamination water. See' 5.3, supra.
Indeed, SAPL's proposed findings of fact are devoid of any reference to the
possible storage of contaminated discharge water. Instead, SAPL argues that
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while Applicants' witnesses testified that water could be held up in the sewage
treatment system if it is too highly contaminated (fr. 4910), no calculation
of the impoundment capacity of water treatment systems in any of the host
communities has been made to ensure that water can be held back until it is
properly diluted for the purpose of discharge or analysis. Tr.4911-14.
5.93. In connection with the disposal of contaminated solid waste, including
vehicles that cannot be decontaminated (fr. 4917-18), the Applicants' Radiological Assessment Manager testified that any waste from the external environment
would be added to the onsite waste at the Seabrook facility. Tr. 4919, 4922,
4923. Because no details as to how this is to be handled logistically appear in
either NHRERP Revision 2 or Applicants' testimony, SAPL argues that there is
no reasonable demonstration that there are adequate means of disposing of such
contaminated waste.
5.94. SAPL's concern with respect to contaminated liquid and solid wastes
generated during an emergency does not, in the Board's view, focus on the
absence of a procedure or process to identify and maintain, on an interim basis,
such wastes but rather, on the ultimate disposal of such wastes. Such matters are
beyond the scope of this proceeding. NHRERP Revision 2 contains procedures
for the monitoring, decontamination, and, if necessary, storage of contaminated
waste, and SAPL does not challenge the adequacy of those procedures. To the
extent questions exist with respect to whether the ultimate disposal of wastes
are or will be consistent with other, non emergency planning requirements of the
NRC, such questions are properly directed to the NRC Staff.

FEMA's Position
5.95. Witnesses for FEMA testified that Appendix F of the OPHS procedures specifies appropriate criteria for decontamination and that the facilities for
conducting decontamination arc acceptable. FEMA Oir., ff. Tr. 5091, at 80.
5.96. Based on its review of NHRERP Revision 2, FEMA witnesses further
testified that the NHRERP contained adequate provisions for the registration and
monitoring of evacuees, but that the host plans do not adequately describe the
equipment and personnel resources required for monitoring and decontamination
of evacuees arriving at the reception centers in about a 12-hour period. Further,
FEMA indicated that it was unclear if an adequate number of positions had
been assigned for these tasks, or if sufficient numbers of trained personnel are
available locally to fill the required number of positions. In particular, FEMA
indicated that call-list rosters for local personnel are not yet available; that
the equipment inventory lists should specify the quantity of survey meters and
dosimeters on hand; and that the State should clarify its staffing assumptions
by specifying the assumed number of evacuees expected to arrive at reception
centers. FEMA Oir., ff. Tr. 5091, at 80.
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Board Findings
5.97. The Board finds that FEMA's concerns, identified prior to the submission of Applicants' testimony, have in general been adequately addressed by
Applicants' testimony and by the proposed plan revisions identified therein, with
one exception: The State has not yet satisfied FEMA's concerns with respect
to the provision of call-list rosters for local personnel. In addition, as discussed
supra, rosters should be developed for DHHS workers depended upon for reception center duty. In this connection, we note that Applicants have committed
to submit revised procedures for the NHRERP (at Volume 4A, Appendix F, and
Volume 4B, Division of Human Services) to reflect the results of their analyses
of the evacuee processing loads anticipated to be placed on host-community
centers. Appl. Dir. No.4, ff. Tr. 4740, at 2.
5.98. The Board finds that the incorporation of FEMA's general guidance
requiring emergency plans to preplan for at least 20% of the total EPZ population
by NHRERP Revision 2 is reasonable for the Seabrook EPZ.
5.99. Subject to the satisfaction of requirements imposed by ~~ 5.68, 5.82,
and 5.97, supra, the Board finds that there is reasonable assurance that the four
primary centers in conjunction with the secondary center in Manchester will be
able to provide registration and monitoring services to anticipated evacuees,
emergency workers, and vehicle arrivals at each center. Appl. Dir. No.4,
ff. Tr. 4740, at 22 and Attach. 3.
5.100. Subject to satisfaction of requirements imposed by ~ 5.78, supra,
the Board finds that there is reasonable assurance that adequate monitoring and
decontamination services will be provided at host facilities to evacuees from
EPZ special-facility populations.
5.101. The Board finds that there are in place sufficient procedures, personnel, and equipment so as to provide reasonable assurance that wastewater from
the decontamination facilities can and will be disposed of in a manner that does
not endanger the public health and safety.
5.102. The Board finds that adequate provisions have been made for the
disposal of solid waste from the decontamination centers.
5.103. The Board concludes and rules that subject to the specific conditions
specified above, there is reasonable assurance that adequate reception centers for
the purpose of registration, monitoring, decontamination, and waste handling can
and will be made available in the event of a radiological emergency at Seabrook
Station.
6.

NOTIFICATION AND COMMUNICATIONS

6.1. Three contentions raise issues related to Notification and Communications: Town of Hampton Falls (TOHF) 4, New England Coalition on Nu-
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clear Pollution (NECNP) NHLP4, and NECNP/NHLP-6. NECNP/NHLP-4 was
withdrawn by stipulation (ff. Tr. 8853).
6.2. TOHF Contention 4 concerned the adequacy of compensatory measures
regarding the notification of response organizations and the alleged lack of
communications equipment. NECNP Contention NHLP-6, in peninent part
concerned the alleged inadequacy of telephone systems, in the event of an
emergency, for those without private transportation. Both contentions are in
reference to Revision 2 of the NHRERP.
6.3. SAPL submitted the only proposed findings for this section. It placed
primary emphasis on its assumptions pertaining to the extraordinary number of
people who would actually make calls during an emergency and the resulting
effect of such a demand on the telephone switching network.
6.4. Section 50.47(b)(6) of 10 C.F.R. sets out the requirement that provisions exist for prompt communications among principal response organizations
and to emergency personnel and to the public. SAPL urges the Board to interpret
this to mean that there should be communication provisions so that members of
the public can reliably and promptly request assistance should such need arise.
SAPL PF 8.2. The Board finds that this analysis is inconsistent with the plain
language of the regulation. However, as a matter of fact, we need not reach
this issue because we find that Mr. Nelson's testimony, discussed below, has
adequately addressed the issue of communication by the public.
6.5. The Applicants presented a panel of witnesses on this ponion of the
proceeding consisting of Messrs. Callendrello, Frechette, Sinclair, and Strome,
previously identified. They were accompanied by Messrs. Gary J. Catapano,
President of Allcorn, Inc. (Qualifications, ff. Tr. 8917); and Robert O. Nelson,
District Manager of Network Operations for New Hampshire and Vermont for
the New England Telephone Company (Qualifications, cr. Tr. 8918). This
portion of Applicants' direct testimony (Appl. Dir. No. 5) appears following
Tr. 8920. The Board finds that the qualifications and work experience of
Applicants' witnesses are appropriate for their testimony in this area of concern.
6.6. SAPL states that Applicants' witnesses claimed that people needing
transportation would not attempt to call for assistance because bus routes
are in the Emergency Plan Information Calendar which depicts the routes
and instructs them to tune to an Emergency Broadcast Station (EBS) for bus
information. Appl. Dir. No.5, ff. Tr. 8920, at 4. Howev~r, SAPL points out
that Mr. CalIendrello, the Manager of Emergency Planning for NHY, had not
consulted Dr. Mileti, Applicants' human behavior expert, on the human behavior
issue of whether those people who had heard the EBS message concerning buses
but who had not seen the buses arriving promptly would attempt to telephone.
Tr. 8938; SAPL PF 8.1.2.
6.7. Dr. Mileti also testified that, in regard to the issue of ride-sharing, people do check on the safety of friends, neighbors, and intimates. Appl. Dir. No.7,
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ff. Tr. 5622, at 5-6. SAPL reasonably believes that much of this contact would
be via the telephone system. SAPL PFs 8.1.3, 8.3.2. See' 8.19, infra.
6.8. SAPL further states that emergency response workers will have to call
people who need special help to verify their transportation needs during an
emergency. Appl. Dir. No.5, ff. Tr. 8920, at 5-6; SAPL PF 8.1.4.
6.9. Normally it is the function of the community's Emergency Operations
Center (EOC) to contact facilities for the verification of transportation needs and
to contact people who need special transportation. In the event a community
is not participating, the local liaison is to perform these functions. Tr. 6926;
SAPL PF 8.1.5.
6.10. SAPL would have the Board conclude that emergency response
workers at either the state or local level will have to place many telephone
calls to verify transportation needs of those who have indicated such needs in
order to avoid needless deployment of transportation resources. SAPL PF 8.3.3.
6.11. SAPL points out that the public information calendar states that people
who need special help should call their local EOC. No explanation is provided
to let people know that "special help" does not mean a need for transportation
assistance. Thus, SAPL concludes that people needing transportation assistance
will likely try to call the EOC. SAPL PF 8.3.1.
6.12. The pre-prepared EBS messages found in Appendix G, Volume 4,
of the NHRERP state that persons requiring relocation assistance will receive
transport to Reception Centers via buses traveling along emergency routes or
pickup points in their area. The bus routes and/or pickup points are predesignated
and are depicted on the Emergency Plan Information Calendar mailed to every
household in the EPZ. The calendar also instructs residents to tune to an
Emergency Broadcast System station for the latest evacuation bus information.
Appl. Dir. No.5, ff. Tr. 8920, at 4.
6.13. Further, Applicants state that the EBS messages also advise people
to refrain from all use of telephones unless absolutely necessary. The only
persons who are specifically instructed to call local EOCs or the listed NHOEM
number for transportation assistance are those requiring special assistance. In
Exeter this includes the homebound and disabled, who have not made previous
arrangements with local emergency response officials, and persons who cannot
walk to a bus or bus pickup point In Rye, this includes only the homebound and
disabled, since buses will pick up persons at any point along the predesignated
bus routes. Since the State has preidentified and registered those individuals
requiring special transportation through the Special Emergency Help Survey,
calls from individuals who have failed to inform officials of their special needs
are not expected to overload the telephone systems designated to handle them.
[d. at 4-5.
6.14. Currently, emergency communications can be provided by the fifteen
telephone lines in the Exeter EOC. Three telephone lines are set aside at the
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IFO to receive calls from individuals requiring transportation assistance. These
telephone lines will provide adequate communications capabilities to implement
the RERPs in each of the communities, including any communications necessary
to provide relocation assistance in the event of an evacuation. [d. at 5-6.
6.15. People whose special transportation requirements have been preidentilled through the Special Emergency Help Survey have specific resources allocated for them, and such persons will be contacted to verify their transportation
needs at the time of an emergency. As a result, these individuals are not expected
to call their local EOC. [d. However, the Board is unaware of any procedure to
inform such people that they will be so contacted (see' 6.11, supra). Considering the foregoing, and, considering our view of the probable behavior of the
public at large in any emergency, we see a potentially heavier-than-normal use
of telephones in the event of an emergency at Seabrook. This potential heavierthan-normal telephone usage does not, in our view, render the provisions for
prompt communication inadequate. As noted above, most of those needing special transportation have already been identified and will be contacted directly by
emergency workers. And as noted below, the telephone switching equipment
now in use in the Seabrook area ensures priority telephone service to the Exeter
EOC, and will delay, not deny, for a very short period of minutes at worst,
service to other telephone users.
6.16. According to SAPL, Applicants' witness Robert Nelson (New England Telephone Company) explained the reason that the EBS messages advise
people to refrain from all use of telephones unless absolutely necessary. See
'6.13, supra. He stated that "[t]he worst case scenario would occur if everyone
in an office picked up the telephone simultaneously to originate a call" (emphasis added). Appl. Dir. No.5, ff. Tr. 8920, at 6. If in fact this situation occurred
he concluded that "it [would be] extremely serious and that there would be a
large demand placed on the telephone switching network." Tr. 8928. The word
"office" refers to a central-office telephone switching exchange. Tr. 8943; SAPL
PF 8.1.6. The above sentence in Applicants' Direct Testimony was corrected to
read "if everyone served by an office picked up the telephone simultaneously"
(emphasis added). Tr. 8945.
6.17. Mr. Nelson testified that in a heavy-load condition, if all the people on
the seacoast attempted to call out of that area at the same time, it would probably
be a lot busier than Mothers' Day. Tr. 8932; SAPL PF 8.1.8. He further
testified that, to his knowledge, in previous emergency conditions involving
present technologies, the delay in accessing a dial tone was minutes. Tr. 8933.
6.18. SAPL, in Mr. Nelson's cross-examination, raised concern over problems with phone service in Portsmouth, New Hampshire, associated with an
airplane crash. Tr. 8932; SAPL PF 8.1.7. Mr. Nelson pointed out that the
telephone system accessing problems experienced previously in the Portsmouth
area (in conjunction with the plane incident) involved an older technology that
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has been replaced by a newer computerized technology which is much quicker
and more versatile. Tr. 8932, 8946-47.
6.19. By a method of "Line Load Control," New England Telephone
Company's policy is to serve customers and provide access to the network.
When this network becomes overloaded, priority is given to essential services.
This feature, called "Dynamic Service Protection," is designed to protect certain
lines with priority status during extended overloads. Dynamic Service Protection
does not deny service to any line. It merely gives essential customers such as
fire, police, and medical providers priority service while other customers are
served as rapidly as equipment becomes available. App1. Dir. No.5, fr. Tr. 8920,
at 7.
6.20. The Board finds that, while proposed notification and communication
matters have been addressed in detail in NHRERP Revision 2, some amount
of heavier-than-anticipated telephone usage may occur during a Seabrook emergency. The seriousness of this possible occurrence cannot be quantified but, in
our judgment, it does not invalidate the implementability of the NHRERP.
6.21. The Board concludes and rules that notification and communications
aspects of the pertinent regulations, within the scope of these contentions, have
been satisfied.
7.

HUMAN BEHAVIOR IN EMERGENCIES

7.1. The aggregation of Human Behavior contentions raises issues concerning role abandonment by emergency workers, policemen, and teachers;
aberrant driving by motorists; altruistic community conduct; and, in general,
the public's predicted response to their perceptions of radiological danger.
7.2. Turning first to the perplexing questions of role abandonment, we have
heard respected community leaders testify that they would abandon their official
duties in the event of an emergency at Seabrook and look to the safety of
themselves and their intimates. Most often, these statements have been made
with apparent conviction. Nevertheless, we must recognize that these claims
were made with the knowledge that Seabrook has yet to be licensed, and that
its licensing may still be prevented.
7.3. An essential part of the Commission's emergency planning requirement
is an assumption that the Seabrook plant will lawfully reside and operate at full
power within the EPZ community. Under this assumption we must also assume
that a severe accident can develop at Seabrook. We must, therefore, predict the
probable actions of officials, not only during an actual radiological emergency,
but during normal operations of the plant.
7.4. To address this issue in the "realism" modifications to the emergency
planning rule, the Commission looked back on 200 years of American history
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demonstrating the principle that public officials do their utmost to protect the
public in emergencies. 52 Fed. Reg. 42,078, 42,082. Similarly, American
jurisprudence has long presumed that, even in mundane affairs, public officials
faithfully discharge their public duties. 29 Am. Jur. 2d Evidence § 171.
7.5. The Commission has directed licensing boards not to hesitate to reject
any claim by local officials that they would refuse to act in the event of an actual
radiological emergency. Notice of Final Rule, Evaluation of the Adequacy of
Off-Site Emergency Planning for Nuclear Power Plants at the Operating License
Review Stage Where State and/or Local Governments Decline to Participate in
Off-Site Emergency Planning, 52 Fed. Reg. 42,078 (Nov. 3, 1987). See also
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CLI-86-13,
24 NRC 22, 29 n.9 (1986); id .• CLI-86-14, 24 NRC 36, 40 n.l (1986).
7.6. Similarly, we reject any ungrounded claim by public officials that they
would refuse to plan for radiological emergencies if the Seabrook plant is
licensed. The administrative record of the emergency planning rule includes
the uncontested fact that state and local officials believe a planned response is
preferable to an ad hoc response. Massachusetts v. United States. _ F.2d --.
No. 87-2032 (1st Cir. Sept. 6, 1988), citing 52 Fed. Reg. 42,082. The notion
that public officials would not or could not cooperate with a utility "either before
or even during an emergency" (52 Fed. Reg. 42,082), and its implication that a
government would tolerate an official who would refuse to respond to an actual
emergency, has been viewed with skepticism by this Board.

School Teachers
7.7. The Town of Hampton presented a panel of thirteen school teachers
from communities in the emergency planning zone who testified in very certain
terms that, in the event of a radiological emergency at Seabrook, the teachers
would promptly leave the schools and their pupils in order to care for their own
children and other dependents. Based upon surveys, attendance at meetings
and conversations with other teachers, the panel predicted that almost all of the
teachers in the Seabrook EPZ would also promptly leave their charges in the
event of a radiological emergency. Pennington, et al.• ff. Tr. 3945, passim.
7.8. Moreover, the teachers state that they would leave their pupils even
though they perceive that their pupils would be left unsupervised, in chaotic
conditions, and in danger. Id. at 4-5, 8-9. As a consequence, the teachers believe
that early dismissal and evacuation of the schoolchildren, as contemplated under
the NHRERP, is not a workable protective option. Id. at 3-5, 9.
7.9. In general terms, the teachers would have very simple responsibilities in
the event of an emergency requiring early dismissal and evacuation. They would
be responsible for accounting for the children under their direct care, taking them
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to a central place in the school (cafeteria, for example) for accountability, and
going with them on school buses to their evacuation destination. E.g., Tr. 4014.
7.10. According to Applicants, teachers are not being called upon to do
anything under the plan that they would not normally do in any emergency, or
for that matter, on any regular day; they are viewed by the planners as recipients
of services rather than as emergency workers or providers of services. Tr. 335657; see FEMA Dir., ff. Tr. 4501, at 48. However, we believe that, to the extent
that teachers would be expected to accompany pupils in an evacuation rather
than leaving in their own transportation, the teachers should be regarded as
service providers.
7.11. Even though the teachers avowed that they would leave their pupils
in danger, they rejected the idea that they would thereby be "abandoning" them.
E.g., Tr. 3947-49. Appearing before the Board with such testimony was not a
pleasant experience for the teachers. They were very uncomfortable in stating
that they would leave their charges in danger. The most important reason for
taking that position is that they believed that in the event of an actual radiological
emergency at Seabrook, their own children and dependents would be in danger,
would not be cared for under the NHRERP, and would therefore require the
attention of the testifying teachers. Tr. 3947-4046, passim.
7.12. The survey report and petition signed by 597 teachers in the to-mile
EPZ states that they "do NOT accept the conflict of duty which the Emergency
Response (Evacuation) Plan assigns us." The petition says nothing about leaving
schoolchildren in danger. No effort was made to determine whether this was
their understanding. Tr. 3986-88. The teachers signing the petitions were
required to accept the proposition that in a nuclear accident their own families
would be in danger. Pennington, et ai., ff. Tr. 3945, at 5; TOH Exh. 10. We give
the petition no weight for the proposition that in an actual emergency, teachers
in the EPZ would abandon their pupils. The petitions demonstrate, however,
that many teachers are concerned about having a role in the school emergency
plans.
7.13. The panel acquiesced in the testimony of its spokesperson, that if he
had confidence that the people that developed the plan for Seabrook had done
so with the safety and security of the public in mind, and if his family were
shown to be safe, and if he could trust the information he was receiving, then
"conceivably" he would stay at his post - but then only if he had a fecling that
it would help provide for the security of his students. Tr. 4015-17 (Moyer). It
was clear, however, that the panel did not accept those propositions and rejected
the overall hypothesis. Tr. 4015-17, 4028-40.
7.14. As we discuss below, Applicants presented expert testimony that predictions of role abandonment by the teachers are not reliable. Appl. Dir. No.7,
ff. Tr. 5622. Experts for the Massachusetts Attorney General contend just as
strongly that role abandonment is to be expected and that such predictions arc
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to be believed. Zeigler et ai., cr. Tr. 7849. Rlr now, however, we ponder the
testimony of the teachers on our own, free from the advice of the experts.
7.15. Ms. Dunfey, a testifying teacher from a junior high school near the
Seabrook Station, is a strident anti-Seabrook demonstrator, who, as an official
of the Clamshell Alliance, attempted to disrupt the hearings. Her views are
hopelessly biased and her testimony has no value. We do not, however, impute
such bias to the entire panel.
7.16. The other twelve teachers seem to be serious, fair-minded, and, we
believe, sincere. We have no reason to believe that the teachers appearing before
us have any less commitment to their pupils than do other teachers.
7.17. The presumption that officials will exercise their best efforts to protect
their charges should apply to teachers as well as to other government leaders.
Some of their testimony is simply to the effect that the teachers reject any role
in the NHRERP. The testifying teachers seem to resent the assumption that they
have been assigned a role in the NHRERP without first being consulted. E.g.,
Tr. 4031, 4037. One teacher came to testify because she wishes the parents
of the community to know where the teachers stand. Tr. 4032. There is a
suggestion in the testimony that the teachers arc using their avowed intent to
leave their pupils as an instrument for preventing the licensing of Seabrook.
E.g., Tr. 3989 (Shepard); Tr. 4033 (Knapp). We have rejected the implication of
such testimony that the teachers will fail to perform their natural and traditional
duties in the event of a radiological emergency at Seabrook in accordance with
the presumption of the emergency planning rule.
7.18. However, we accept the central theme of the teachers' testimony.
We find that the teachers on the panel now believe that in a radiological
emergency at Seabrook - any radiological emergency, they don't distinguish
among possibilities - there will be chaos; there will be an unworkable plan
in effect, protective information will be unreliable, and their pupils will be in
danger. Most important, essential to their prediction that they will abandon their
pupils, is the belief that their own children and dependents will simultaneously
be in danger - their children's teachers having also abandoned their pupils.
This finding is not inconsistent with the "best-efforts" presumption of the
emergency planning rule because the teachers see themselves in conflicting
roles. They believe that they will select the role of parent rather than that
of emergency worker, having rejected the latter status. Applicants' expert,
Dr. Mileti, acknowledges that role conflict is not generally a concept applied
critically to one forced to choose between more than one role. Appl. Dir:No. 7,
ff. Tr. 5622, at 105.
7.19. As to the 597 other teachers signing the petition (TOH Exh. 10), it is
possible that many of them would also abandon their pupils if they believed that
their children were simultaneously in danger and needed them. However, the
Board has no basis to find that the 597 or so other teachers actually believe that
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their families would be in danger in the event of any radiological emergency
at Seabrook. As noted, those signing the petition, and those surveyed by the
testifying teachers were required to assume that their role as a teacher under the
NHRERP was in conflict with their role as parents. The concept of abandoning
their pupils was not expressed to them when their signatures were gathered.
They were required to assume that a nuclear accident at Seabrook would place
their families simultaneously in danger. Id.
7.20. We do not find that the testifying teachers are representative of
teachers at large. Each had his or her own reasons for volunteering to appear at
the hearing. Tr.4030-47. Hundreds of teachers did not volunteer to testify.
7.21. The teachers do not claim to be experts on emergency planning. The
basis for their assumption that the Seabrook radiological emergency plan for
schools is unworkable is not apparent on the record. Tr. 4041. It appears to have
a philosophical basis - that people will panic in any radiological emergency.
They assume that chaotic conditions will prevail immediately following any
radiological emergency at Seabrook, but they claim no expertise on human
behavior in emergencies and provide no reasoned basis for their assumption.
E.g., Tr. 4042 (Moyer).
7.22. The Board does not accept the implied conclusion of the teachers'
testimony that virtually all of the teachers in the EPZ will abruptly abandon their
pupils without even pausing to account for them and seeing them to a school
bus. Perhaps some, a few we would expect, might panic. Others would perceive
no danger to their own families and would accept evacuation with their pupils.
Still others might first assure themselves that their families are safe and remain
with their pupils (we rejected the proposition that telephone service would be
disrupted in § 6, supra). Others might not be satisfied that their families are safe,
but would remain long enough to see their pupils to the school buses. While
we would not expect heroic behavior from all of the teachers, neither would
we expect panic from all of them. Their reactions will be as mixed as are
their normal temperaments, personalities and experiences. Dr. Mileti testified
the most likely situation in an emergency is a continuum ranging from totally
fearful people to totally fearless people. Tr. 6342. We agree, but we would
expect teachers to perform better than the general population in an emergency.
Local Officials
7.23. SAPL cites the testimony of several other witnesses to the effect that a
perception of role conflict would prevent them from responding in an emergency.
SAPL PF 7.1.20. The witnesses referred to by SAPL were presented primarily
to address the issue of response personnel adequacy which we have considered
under § 3, supra. The issue of role conflict and role abandonment was only
incidentally addressed in most of the testimony now cited by SAPL. Id.
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7.24. For example, Sandra Mitchell, Director of Emergency Management
for the Town of Kensington, addressed the issue of personnel availability.
She testified that town officials may not be available because of out-of-town
employment, for example. Ms. MitcheII's testimony to the extent that it implies
that town officials will not, as a maller of policy, implement the NHRERP,
is not credible and is inconsistent with the "best-efforts" presumption of the
emergency planning rule. MitcheII, ff. Tr. 3805, at 1-3. Counsel for SAPL
effectively objected when Ms. MitcheII was requested to testify wheUter she
would stick by her post as emergency director for her town. SAPL cannot now
cite her testimony for a finding of role conflict and abandonment. Tr. 3835.
7.25. Mr. Shivik, Chairman of the Board of Selectmen of South Hampton,
did not, as is suggested by SAPL, testify that he or his coIIeagues on the board
would refuse to respond in an emergency. He predicted that normal daytime
occupational commitments might leave no more than one selectman available to
direct an emergency response. The stated policy of the Town of South Hampton
not to recognize the NHRERP is of no moment. We presume that they will
foIIow the plan, or their own plan. Shivik, ff. Tr. 3780, at 1-3.
7.26. SAPL also cites the testimony of Rockingham County Commissioner
Maureen Barrows for a finding that role conflict would interfere with the
staffing of the Rockingham County Nursing Home in the event of a radiological
emergency. SAPL PF 7.1.20, citing Barrows, ff. Tr. 4405, at 2. Her testimony,
based upon a 1986 survey, was that most employees would not serve in a
radiological emergency. Yet cross-examination revealed that the nursing home
has, as it must, a complete disaster plan to which the employees are trained,
including provisions for recalling personnel in an emergency. Commissioner
Barrows was not fully familiar with the plan. Tr. 4426. The survey upon which
she relies for her opinion was not, and probably could not be, received into
evidence. There is no record basis to find that Commissioner Barrows has the
expertise to predict that the staff of Rockingham County Nursing Home will
depart from their training to the disaster plan simply because the emergency
involved is radiological. Nor, as we conclude below, is that the likely response.
7.27. Daniel Trahan is the Director of the Seacoast Health Center, an
intermediate health-care facility in Hampton. It has about 107 elderly and
special-needs residents. About 10% are bedfast In Mr. Trahan's opinion, most,
if not all, of his medical staff of eighty persons would experience a role conflict
between their duty to their patients and to their families and would therefore
forsake Ute Center's patients in the event of a radiological emergency. Trahan,
ff. Tr. 7806, at 1-2, 7. Mr. Trahan has no credentials as an expert on human
behavior. As factfinders, we do not share his dismal view of human nature and
find no reasoned basis for his dire prediction.
7.28. Similarly, Ms. Breiseth, a selectman for the Town of Hampton Falls,
testified concerning the availability of ' town officials and made passing refer-
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ence to evacuating her animals and family before performing her duties as a
selectman. Breiseth, ff. Tr. 3739.
7.29. Police Chief Christie, also of the Town of Hampton Falls, has worked
in law enforcement since 1964, as Chief since 1975. Appearing with Selectman
Breiseth, he states that he is uncertain whether any of his five-person police
department would respond in a radiological emergency. His testimony is
instructive, because the chief states that conflicting personal responsibilities
might prevent his own response. Christie, ff. Tr. 3741, at 3. While the record
is replete with the testimony of officials who predict that others would abandon
their duties in the face of a perceived role conflict, in the case of Chief Christie
we have the perplexing direct testimony that he, the sworn leader of Hampton
Falls' police, may not do his duty in the event of a radiological emergency. Id.
On cross-examination, he stated that were he to be on a day off with his family
in another state, his family presumably safe from radiation, he would not see
a responsibility to the Town of Hampton Falls to return. He is not sure how
he would respond if he were off duty at home, but if he were working when a
radiological emergency arose, he would stay and do his job. Tr.3755.
7.30. Chief Christie's testimony is not consistent He would not serve when
his family is known to be safe. He would serve if he were already working,
apparently without regard to his family's safety. His direct testimony seems
designed for litigation. It is not a convir.cing predictor of how he would perform
in an emergency. We don't believe that Chief Christie, after 24 years as a police
officer, will abandon his citizens in an emergency. This is a good example of
why the Commission's direction to boards to reject such testimony is sound
guidance.
7.31. In contrasting testimony, Sergeant DeMarco of the Hampton Police
Department made clear his view that any police officer on duty at the time of
a radiological emergency would stay by his post and function to the best of his
ability; and with respect to those off duty, he thought that they might want to
see to the safety of their families first but that thereafter they probably would
report for duty. Tr. 3723.
7.32. We dwelled upon the hapless Chief Christie more than is necessary to
address the narrow issue of his response. His testimony raises a broader aspect
of the proceeding - the time-honored presumption that government officials
will act in the best interests of their citizens. If Seabrook is allowed to operate,
and if the sworn police chief of a town such as Hampton Falls convincingly
declares that he will not perform his duties in the time of need, we assume that
the rational selectmen of the town will find a chief that will stand by his post.
7.33. Similarly, Mr. David MacDonald, the Civil Defense Director for the
Town of Rye, stated that he would resign from that post if Seabrook were granted
an operating licenSe. Tr. 3926. We presume that the Town of Rye would readily
accept his resignation in favor of a director who would serve in the event of a
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radiological emergency. The selectmen of Rye could do no less to meet their
obligation to act in the best interests of the residents of Rye.
Emergency Worker Role Abandonment
7.34. The Attorney General presented the testimony of Donald J. Zeigler,
Ph.D., Associate Professor of Geography at Old Dominion University; James
H. Johnson, Jr., Ph.D., Associate Professor of Geography at the University of
California at Los Angeles; and Steven Cole, Ph.D., Professor of Sociology at
the State University of New York at Stoney Brook. Professor Cole is also
President of Social Data Analyst. Inc. Both Drs. Zeigler and Johnson have
backgrounds in social geography. The panel testified on the issue of role conflict
and role abandonment. They are qualified to address both issues. Zcigler et al.•
ff. Tr. 7849; Professional Qualifications, Appendixes 1-3.
7.35. The Zeigler panel states that the NHRERP unrealistically depends
upon a timely and adequate response by volunteers and professionals and
improperly assumes that role conflict experienced by the responders will not
be severe or widespread enough to cause role abandonment That assumption,
according to the panel, "is totalIy false and inappropriate." They believe that.
in fact. significant numbers of those individuals will "either totalIy abandon
their emergency role to protect themselves or their families, or wilI so delay
the performance of their planned emergency duties as to seriously affect the
adequacy of the plan as it is now drafted." Zeigler et al .• ff. Tr. 7849, at 5.
7.36. Among their reasons for this opinion are:

(1) that research shows that at the time of a disaster, families tend to want

(2)

(3)
(4)
(5)

to be together and evacuate together; therefore it must be assumed
that a number of emergency workers will return to their homes to
join their families even at the cost of abandoning their emergency
responsibilities (id. at 40-41);
that it is "well established in the disaster literature" that the majority
of those who experience role conflict resolve it in favor of helping
their family and abandoning their emergency-worker role (id. at 4143);
that because it is imperceptible to the senses, ionizing radiation is the
thing most feared by people, except for war and terrorism (id. at 44);
that there was emergency-role abandonment during the TMI accident
in connection with hospital workers and others (id. at 44-47);
that surveys at Shoreham and at Diablo Canyon of volunteer firefighters, bus drivers, and teachers showed that a significant percentage of
each of these groups would first make sure their families were all
right (id. at 47-50); and
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(6)

that the results obtained in answer to survey questions asked in the
SDA survey support their views (id. at 50-53).
7.37. Applicants and Staff especially dispute this last item, the asserted
results of the SDA survey. They note that the Zeigler panel depends very heavily
upon the survey that the panel termed "the strongest and most direct evidence
of the extent to which role conflict is likely to be a problem ••••" [d. at 50.
7 .38. The actual data, which appear in Attachment 5 to the Zeigler testimony
(ff. Tr. 7851, at 26-28, Questions 342, 344, 345), and the testimony (at 50-53)
reveal the following: thirty or thirty-one people responding to the question had
emergency roles; 53% (15 or 16), said they would immediately report for duty
in an emergency (answers to Question 344); 40% (12 or 13) said they would
check on their families firsL [d. Of the twelve or thirteen who said they would
check on their families first, 73% (or 10) said they would call home and tell
the family to leave without them (answers to Question 345); 9% (or 1) said he
would drive home to check on the family and 18% (or 2) said they would check
some other way. [d. See also 'fr. 8017-19, 8022-24.
7.39. The Zeigler panel speculates that all of those who attempt to call home
will fail to get through and then will go home - apparently not returning. We
agree with the Applicants that this is speculation. Moreover, it is speculation
beyond the expertise of the panel. Their opinion was not based upon any
information received from the telephone company serving the area. See Tr. 802430. As noted in § 6, supra, the telephone company operations manager for
New Hampshire testified that it is very unlikely that emergency workers will
experience lengthy delays in getting through to their families in light of the
large computers that are utilized by the telephone company serving that area.
Even if everyone in a telephone company central office (computerized switChing
center) were to pick up the telephone simultaneously, as unlikely as that may
be, some customers may wait a few minutes. Appl. Dir. No.5, ff. 'fr. 8920, at
6-7.
7.40. According to the Zeigler panel's own testimony (based on the SDA
survey), some 90% of emergency workers surveyed would either report immediately or after a short delay while checking on their families, if the telephoneoverload premise is rejected, as it is. Applicants, however, are unwilling to
accept this apparent victory on the subissue because they disparage the SDA
survey for other purposes. According to Applicants, computing the sampling
errors used for the statistics on emergency workers with the simplified formula
used by Dr. Cole for calculating the standard error results for the most part in
sampling variability almost as large as the calculated statistics. Tr. 8022-24.
This in itself renders the statistics unreliable. Appl. Reb. No.3, ff. 'fr. 9154,
at 15-16. See Appl. PF 7.1.34. In any event, the subsurvey of the thirty or
thirty-one persons with emergency responsibilities docs not demonstrate role
abandonment; if anything it demonstrates the opposite.
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7.41. The Applicants presented an analysis of the human behavior issue by
Dennis S. Mileti, Ph.D., Professor of Sociology and Director of the Hazards
Assessment Laboratory at Colorado State University. Dr. Mileti testified on
the human behavior issues of role conflict and, in general, his concept of the
altruistic or "therapeutic" community in emergencies. He is well qualified to
testify on these issues. Qualifications, ff. Tr. 5619; Appl. Dir. No.7, ff. Tr. 5622.
We turn first to Dr. Mileti's views on role conflict and abandonment
7.42. According to Dr. Mileti, the notion of "role conflict" is based on the
following ideas: Individuals in society play many different roles, and each role
has certain rights and obligations in particular social relationships. The rights
and obligations of one role may be in "conflict" with another role. The concept
of role "conflict" is generally used uncritically, as an either/or matter in which a
person is forced to choose between two or more roles. Conflict implies equally
weighted contradictory alternatives, requiring a person to choose one role to
play while abandoning another. This condition is rarely, if ever, found in actual
social life. A more accurate term is role "strain," which denotes the difficulty
of role obligations at the same time. Role "strain" is preferable because it
describes more accurately the actual conditions that people experience in all of
social life, not just those of emergencies. Role "strain" is something with which
people cope in most social situations and is a permanent feature of social life.
Appl. Dir. No.7, ff. Tr. 5622, at 106-07.
7.43. Dr. Mileti stated that it is important to distinguish between role strain,
a mental state, which he describes as a feeling of concern and unease, and role
abandonment, which is a type of behavior. Thus, while it is to be expected that
emergency workers would experience some role strain during an emergency at
Seabrook, this does not mean that they would abandon their emergency roles
because of it [d. at 107.
7.44. Dr. Mileti acknowledges that the early literature on disasters and
emergencies describes the concept of role abandonment by emergency workers
in role conflict situations. The early literature "provided 'evidence' that role
conflict is resolved in favor of primary family roles at the expense of emergency
roles." Consequently, this is the "conventional 'wisdom' of the consequences
of role conflict in emergencies." [d. at 107-11.
7.45. Dr. Mileti then proceeded to analyze more fully role perceptions,
observing that a "would be" emergency worker without a prcemergency idea
of his or her emergency role could not be said to be abandoning that role.
Dr. Mileti propounds the following hypotheSis: (1) all are concerned for loved
ones in disaster; (2) most do not have defined emergency roles and they are
torn between loyalty to intimates and volunteering for emergency work; (3)
those with defined emergency jobs perform them, but under stress until assured
of the safety of their intimates; (4) there can be provisions to assure emergency
workers that intimates are safe, thus removing stress; and (5) that role conflict
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for emergency workers with clear preemergency notions of their role is a mental,
not behavioral, phenomenon (citing Charles E. Fritz, 1961, "Disaster" pp. 651694, Merton and Nisbet). Appl. Dir. No.7, ff. Tr. 5622, at 112-15; Tr. 6628,
6668.
7.46. Examining the hypothesis, Dr. Mileti reported on the investigation of
the impact of a hurricane on communities without emergency plans: no conflict
- everyone chose family over work roles. Appl. Dir. No.7, ff. Tr. 5622, at
115. However, other investigations reveal that, where there is a high degree
of emergency "role-certainty," a large percentage of the emergency work force
contributed to disaster response first (over family response) with the disaster
response percentage increasing over elapsed time in the emergency. Dr. Mileti
believes that the "role certainty" factor could explain why research sometimes
finds "role abandonment" and sometimes does not [d. at 116.
7.47. Of particular interest to the Board was Dr. Mileti's report of the work
by the well-known disaster expert, E.L. Quarantelli, of the Disaster Research
Center at Ohio State University. After examining over 150 disaster events
and the behavior of over 6000 emergency workers, Quarantelli concludes that
role conflict is not a serious problem in emergencies because other family
members and neighbors pick up family obligations, a]]owing the family-member
emergency worker to participate in emergency roles. [d. at 116-17.
7.48. Dr. Mileti draws several welI-reasoned conclusions regarding role
conflict and abandonment on the part of emergency workers. First. when
emergency roles are certain - perhaps through training and planning - role
conflict in emergencies does not result in the abandonment of emergency work
roles. Second, when emergency work roles are not certain - perhaps through a
lack of training or planning - role conflict in emergencies can result in seeing
would-be workers play more certain roles toward intimates before attending to
emergency work. Third. role conflict for emergency workers on the job during an
emergency can elicit psychological stress or at least concern about the safety of
intimates; and workers can improvise, or emergency plans can formalize, ways
that emergency workers can check on the safety of intimates. Conclusions such
as these suggest that if emergency workers - before disaster strikes - have a
clear and certain image of their emergency role, which can be achieved through
planning and training, emergency workers resolve role conflict in emergencies in
favor of emergency work roles while improvising ways to check on the safety of
intimates, unless formalized ways to accomplish this same objective are drafted
into emergency plans. [d. at 117-19.
7.49. This conclusion would explain why researchers reported role conflict
in emergencies resulting in role abandonment during times when emergency
planning and training - and consequent low levels of emergency worker role
certainty - were slight in American communities. It would also explain why
other researchers found so little role abandonment resulting from role conflict in
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more contemporary emergencies where emergency workers could have had more
certain, preemergency notions about their emergency roles. It seems, therefore,
that the abandonment of emergency work roles by emergency workers is not a
problem in disasters if emergencies are prefaced by emergency worker training.
But Dr. Mileti emphasizes, and we agree, that this is one very real reason among
others why emergency planning and emergency worker training are essential.
[d. at 117-19.
7.50. People who know in advance of an emergency that they have emergency roles to play are able to make informal family contingency plans in advance of the emergency. fur example, families can make plans in advance of an
emergency to ensure that. in an emergency, the nonemergency-worker spouse
will take the appropriate measures to protect the family unit in the absence of
the emergency worker. [d. at 120.
7.51. Emergency workers who are at home when an emergency begins will
likely continue to play the roles they are performing for a brief period of time.
These roles are played at the same time that decisions arc made that enable
them to feel free about separating from family members so that emergency roles
can be performed. What might seem to be a potential for delay in reporting
for duty is not. in operation, a real problem because most emergencies do not
begin with the need for immediate and dramatic actions such as evacuation;
emergency organizations can be mobilized in stages while families complete
decisionmaking with other family members or intimates assuming the potential
family role obligations of the emergency worker who has reported for work.
Further, workers are typically anxious to resolve other responsibilities and report
to their emergency work stations. Workers away from home when an emergency
begins typically improvise ways to assure themselves of the safety of their
families while attending to their emergency duties. [d. at 122-23.
7.52. Dr. Mileti testified that in cases where persons are not assigned
specific jobs, but rather know they are part of a pool to be drawn upon in
an emergency, the data base that exists shows that the only problem that
occurs is that of too many persons showing up, which, in turn, can create a
management problem. [d. at 125; Tr. 6672, 6674. This situation, we infer, is to
be distinguished from the hurricane scenario cited by Dr. Mileti, where everyone
chose family roles, perceiving no emergency roles.
7.53. Dr. Mileti's literature research and analysis of the emergency worker's
"role certainty" element is much more extensive than that of the Zeigler panel.
We find it to be very persuasive.
7.54. The Zeigler panel states that the TMI accident experience provides
strong evidence of the relationship between the fear of radiation and role conflict.
Zeigler el 01., ff. Tr. 7849, at 44. In the findings that follow, we consider
especially the effect of role certainty, or role uncertainty, during the TMI
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accident, and whether there is' support for the notion that the particular fear
of radiation negates any positive effect of role certainty.
7.55. Unfortunately for Intervenors, one of the important examples cited by
the Zeigler panel from the TMI accident is the case where the panel stated that
only six of seventy physicians scheduled for weekend emergency duty showed
up for work. [d. at 46. The actual reference upon which the panel relied for
that assertion was to the effect that only six of seventy remained available for
work. As it turned out, even that statement had a very tenuous basis, having
been taken from another researcher's footnote, which in turn had been taken
from a newspaper article. Compare Zeigler et al.• ff. Tr. 7849, at 46 n.20 with
Tr.8014.
7.56. It was troubling to the Board that the Zeigler panel would depend
upon such a remote source for the intuitively improbable conclusion that seventy
physicians were scheduled to work in a local (small-city) hospital emergency
room for a weekend. But it was even more troubling that the panel did not
seem to recognize the difference in physicians failing to report for duty when
actually scheduled. as compared to being voluntarily available. The panel had
to be nudged by the Board into acknowledging that the direct testimony was
misleading and should be corrected. Tr. 8012-16.
7.57. Dr. Zeigler and his colleagues also testified (from Kasl's study) that
"4 percent and 11 percent of TMI supervisory and non-supervisory personnel,
respectively, evacuated during the crisis." Most of these were in the selective
5-mile radius where evacuation was designated. Zeigler et al.• ff. Tr. 7849, at
47. Without some evaluation of the assigned work duties and schedules (role
certainty) of the evacuating TMI personnel during their respective evacuations,
the testimony is at best insensitive and incomplete. Given nothing but the
relatively small number of personnel cited, and the fact that the evacuating
workers resided in the 5-mile designated evacuation zone, we would better infer
that there was no significant role conflict or abandonment ofTMI workers during
the accident
7.58. As far as we can determine from the Zeigler panel's testimony on the
TMI accident, they were totally insensitive to the possible effect of role certainty
or uncertainty on the phenomena they examined. [d. at 44-47. That panel does
not include any concept of role certainty in its testimony until it addresses the
surveys covering the behavioral intentions of emergency workers. E.g .• id. at
49.
7.59. Dr. Mileti testified that very little reliable information had been
gathered about role abandonment and role certainty during the 1MI accident His
own field research (having his Ph.D.-candidate student conduct an unstructured
telephone survey) does not meet the standards for evidentiary reliability in
NRC adjudications. Appl. Dir. No.7, ff. Tr. 5622, at 129-31. However,
Dr. Mileti's uncontroverted testimony from his own experience is that he knows
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of no emergency in the history of this country where teachers have abandoned
their children. This testimony suffers no evidentiary infirmity. Given his broad
experience in the social sciences, his testimony to that effect provides excellent
support for the Board's own view that teachers as a group are highly unlikely
to abandon their schoolchildren in an emergency. Te. 6425-26.
7.60. Dr. Mileti testified further that published accounts of role abandonment in medical facilities do not adequately address the issue. He recognizes
that many people abandoned their jobs around TMI during the accident But
abandoning a nonemergency, routine job is not, he states, role abandonment by a
would-be emergency worker. 'Moreover, Dr. Mileti states, there was no medical
emergency at Three Mile Island and no radiological emergency response plans
for the hospitals, thus no emergency role abandonment by medical emergency
workers. See generally Appl. Dir. No.7, ff. Te. 5622, at 128-37.
7.61. "Sophistry," retorts the Massachusetts Attorney General; people have
emergency roles even without formal plans. He states that even Dr. Mileti knows
that there were real staff shortages due to medical-staff flight while hospitals
were preparing for large numbers of contaminated injured. MAG PF 7.1.25.
7.62. We do not have an evidentiary record upon which we can conclude in
either direction that there was or was not major role abandonment by would-be
emergency workers during the TMI accident If there was role abandonment
during the accident, it was, as we term it "soft" abandonment; that is, workers
who might have been useful in emergency roles evacuated. On the other hand
there is no evidence that the evacuating people would have been useful by
remaining. Most important, there was no reliable evidence of emergency-worker
role certainty at TMI because there was no effective radiological emergency
response plan in place and little in the way of emergency role assignments. In
fact, that is why the emergency planning rule was promulgated, and that is the
very reason for this proceeding.
7.63. Intervenors generally urge the proposition that the fear of radiation is
greater than the fear of other sources of danger and that human behavior will
not conform to traditional, nonradiological models in the event of a radiological
emergency. As we note above, the Zeigler panel postulated that the unique
fear of radiation will exacerbate role abandonment among emergency workers.
Zeigler el ai., ff. Te. 7849, at 44.
7.64. Also in support of the radiation-fear proposition, the Massachusetts
Attorney General proposes a finding that Dr. Mileti acknowledged that the
public's fear of radiation is greater tha.'l its fear of any natural disaster. MAG
PF 7.1.6, ciling Te. 6425 [sic, should be 'fr. 6429]. Dr. Mileti did agree with
that statement but explained that it was the "mean of hazard risk perception"
that is higher (Tr. 6430), as we discuss in the paragraphs below on perceptions
of the general public. Dr. Mileti testified that the position of some (the more
extreme position) is that the fear of radiation is unique and it produces its
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own unique set of laws of human behavior. He rejected this position, which,
he asserts, is contradicted by empirical evidence and runs against the basic
premise on which the social sciences rest. Dr. Mileti steadfastly maintained that
the ordinary principles that explain human behavior will apply in radiological
emergencies. But he acknowledges some element of truth in the proposition that
the behavior itself will differ in radiological and nonradiological emergencies.
As we understand Dr. Mileti's testimony, there is a potentially long list of
differences that could be developed for the public's understanding of risks
associated with all types of emergencies; that responses may differ based upon
the different perceptions of risk, but that the determinants of human· behavior
remain the same across all types of emergencies. Appl. Dir. No.7, ff. Tr. 5622,
at 137-40. In short, Dr. Mileti's testimony means to us that people might respond
differently to a radiological emergency than, say, to a flood based upon their
perceptions of the protective response needed, but the fundamental principles of
human behavior remain the same. His reasoning is sound and we accept it
7.65. In contrast. the Zeigler panel cites the TMI experience as "strong
-evidence of the relationship between fear of radiation and role conflict resulting
in worker unavailability." Zeigler et a/. ff. Tr. 7849, at 44. Assuming,
contrary to our findings above, that there was widespread role conflict and role
abandonment during the TMI accident. Dr. Zeigler did not demonstrate a nexus
between that conflict and any unique aspect of the fear of radiation. [d. at 44-47.
Indeed, it would be difficult to establish any nexus without some type of control,
e.g., replicating the TMI situation, but substituting a nonradiological source of
danger. The Board finds that there is insufficient support for the proposition that
the unique nature of the fear of radiation will affect the fundamental principles
of human behavior in a radiological emergency. There is no basis to conclude
that the unique nature of the fear of radiation will exacerbate role abandonment
in radiological emergencies.
7.66. Moreover, the concern that the unique nature of the fear of radiation
will cause workers to behave differently in the situation of a nuclear power plant
accident than might otherwise be the case, can be overcome by proper training
and information. Appl. Dir. No.7, Cf. Tr. 5622, at 137-40.
f

General Public Response in Emergencies
7.67. The second part of the debate on human behavior in emergencies is the
predicted response of the general public to protective action recommendations
during a radiological emergency. Will there be panic and aberrant behavior
as contended by the Intervenors? Or will a "therapeutic community" emerge
to respond in a rational and generally altruistic manner as Applicants' expert
Dr. Mileti believes?
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7.68. According to Dr. Mileti, and contrary to popular belief, natural and
technological disasters are not usually accompanied by panic or total confusion.
Appl. Reb. No.5, ff. Tr. 9408, passim.
7.69. Dr. Mileti testified that emergencies are unique situations. Emergencies analogous to one at Seabrook which pose a collective threat to an entire
community are, behaviorally, in a class by themselves. Mass emergencies such
as these transform communities behaviorally at both the group and individual
levels. Priorities of ongoing social life shift. goals and objectives are transformed, and identifications change. The first priority for virtually all people
who find themselves in such a collective threat situation becomes the collective safety of people and the community at large. People abandon personal
forms of identification and personal interests, and they identify with the entire
human collective or community that is threatened. This "shift" in the human
character has come to be known, for example, as the "therapeutic community."
Appl. Dir. No.7, ff. Tr. 5622, at 94-95.
7.70. The "shift" in the psychological complexion of social life and human
behavior results in a variety of principles that emerge to explain the character of
emergency behavior. This includes, for example, a dramatic decline in activities
and behavior that run counter to the good of the collective and those that
are based in individual or personal interests, and' a dramatic increase in acts
and behavior that bring people together to help one another. This shift would
undoubtedly occur in an emergency at the Seabrook plant; it has occurred in
every mass emergency of this sort studied by social scientists where it has been
a topic of investigation (and has been evidenced even in emergencies where it
was not formally a topic of investigation). rd. at 95.
7.71. The results of actual empirical research on human behavior in mass
emergencies provide clear guidelines for planning for future emergencies. Public
behavior is rational, and the emergency goals of helping themselves as well
as others take precedence over almost all else; the character of human spirit is
strong when faced with mass emergencies, and most people rise to the occasion.
In simple terms, the "thin veneer of civilization" is not stripped from humanity
when mass emergencies are experienced (as one would conclude from observing
disaster movies); it is in fact strengthened. rd. at 96.
7.72. These general principles of human behavior in emergencies are applicable to all types of analogous mass emergencies, and have been observed in
climatological, geological, and technological emergencies including the Three
Mile Island accident. A frequent research finding is that many people are surprised, as they reflect back on their emergency experience, that they did not
observe what they might have expected to observe, for example, panic, hysteria, selfish acts, conflicts over scarce resources, and so on. Expectations about
human behavior in emergencies arc the antithesis of actual human emergency
behavior. The "myths" about emergency behavior arc strong and likely explain
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why most people who experience an emergency are surprised to learn that "when
the chips were down in our community people really pitched in to do their part
and help one another." Often locals attribute this inconsistency between what
they would have expected and what they experienced to the "unique" character
of their community's citizens. But, in fact, it is the general universal character
of social life. Id. at 98-99.
7.73. Dr. Mileti applies the therapeutic-community concept to evacuation
situations, which he characterizes as group behavior rather than individual
behavior. People become concerned about the safety of others. Historically,
those without transportation have been evacuated by friends, neighbors, and
relatives. This is particularly true in the case of those known in advance to be
without transportation. There is a large history of evacuations including those
involving major events. Despite the large volume of the research data, lack of
transportation has never been known to be a problem in evacuations. [d. at
96-98.
7.74. Similarly, Dr. Mileti testified that, although he was aware of no
empirical studies to document past behavior where sheltering was necessary,
he was confident that people would make shelter available if that alternative
were selected in a given situation; he attributed the lack of empirical data on
this issue to the fact that obtaining shelter from persons having shelter has never
been shown to be a problem in times of emergency. [d. at 101.
7.75. Continuing in that vein, Dr. Mileti stated that to the extent that
NHRERP Revision 2 and the ETEs in particular assume that the public will be
able to push cars off the road and accomplish other such tasks without specific
direction, the plans "are based on a very accurate impression of public behavior
in emergencies; for this is precisely what would occur." Appl. Dir. No.7,
ff. Tr. 5622, at 103; see also id. at 101-03.
7.76. In addition, data from TMI and evacuations not involving nuclear
incidents show that accidents and traffic jams are not problems in vehicular
evacuations. [d. at 103-05.
7.77. Dr. Mileti's testimony cited above was based upon, as he terms
it, an elaborate body of empirical research accumulated over the last three
decades regarding public emergency behavior in the United States in reference
to geological, climatological, and technological emergencies. This research base
also includes many studies about public response to the 1979 emergency and
evacuation at Three Mile Island. This record and Dr. Mileti's interpretation
of it provide adequate support for the foregoing findings and the Board's
conclusion that communitywide emergencies, such as those regarding Seabrook,
elicit altruistic public behavior. In such a circumstance the public would share
rides with other evacuees without transportation, share shelter with those in
need of it, and help themselves and others to solve problems (such as pushing
disabled cars out of the way) encountered during the emergency. [d. at 105.
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7.78. The Massachusetts Attorney General urges the Board to reject Dr.
Mileti's "therapeutic community" views on three grounds: (1) there is dispute
in the scientific literature from which the "therapeutic community" model is
drawn; (2) by Dr. Mileti's own acknowledgment, preemergency fear of radiation
is greater than the fear of any natural disaster; and (3) there must be a preexisting
community from which any therapeutic community will emerge. MAG PFs
7.1.3-7.1.8. As to the first point, Dr. Mileti acknowledges that there is in fact a
dispute in the literature on the issue. Tr. 6383, 6413-17; but see Tr. 6431. But
those to whom the Attorney General refers as disputing Dr. Mileti did not testify.
[d. Dr. Mileti did testify... His testimony was not, as asserted by the Attorney
General, conclusionary. MAG PFs 7.1.4, 7.1.5. It was well documented. and
his testimony was subject to expen and careful cross-examination. Moreover,
as factfinders, we found his "therapeutic community" concept to be inherently
logical in that an altruistic community response to an emergency is the most
rational for community survival.
7.79. The Attorney General's second point - "that the public's preemergency fear of radiation is greater than its fear of any natural disaster" (MAG
PF 7.1.6) - has record support, but it leads to no conclusion. Tr. 6429-30.
Dr. Mileti did not testify that all persons fear radiation more than other sources of
danger. Rather he testified that "in general the mean of hazard risk is higher for
radiological hazards than for natural hazards." Tr.6430. As Dr. Mileti explained
at the outset in the same context, and as we find above, the fundamental
principles of human behavior remain the same across differing emergencies.
This is true even though the perceived risks may change, and the responses
may differ according to the perception of the emergency. Appl. Dir. No.7,
ff. Tr. 5622, at 137-40. A purpose of NRC-mandated emergency planning, of
course, is to account for the special circumstances of radiological danger.
7.80. Finally, the Attorney General argues that Dr. Mileti did not sufficiently
weigh the fact that there is a large transient population at the beaches in his
"therapeutic community" concept MAG PF 7.1.7. Dr. Mileti acknowledges
that he is not aware of any literature on the effect of special populations,
such as transients. on the emergence of the therapeutic community, although
there certainly must be visitors, for example, during hurricane evacuations in
Florida. E.g., Tr. 6435-36. Nevenheless, he stands by his testimony that a
therapeutic community will emerge in the Seabrook EPZ in the event of an
emergency there. Tr. 6436. Evidence of the effect of a very large proportion
of transients on the emergence of a therapeutic community might have been
useful in this proceeding, but there is no indication that such data even exist
Existing evidence on this record. albeit casual, is that visitors are accommodated
as well as the preexisting community in an emergency. Tr. 6435. The Board
does not believe that altruism necessarily depends upon preexisting familiarity
in the community.
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7.81. We would, however, expect that behavior perceived to be altruistic
may be more common in preexisting communities. For example, as we
found above, people will search out those whom they know in advance need
transportation. And, as Dr. Mileti stated, communities attributed altruism in
emergencies to the "unique" character of their citizens. Appl. Dir. No.7,
ff. Tr. 5622, at 99. On balance, however, the Board disagrees with the
Massachusetts Attorney General, and we find that the "therapeutic community"
can be expected to emerge in the Sea!Jrook EPZ notwithstanding the special
fear of radiation and the large proportion of transients during the summer.
7.82. Questions concerning the possibility of aberrant driver behavior during an emergency were raised by Intervenors. Dr. Ceder, who testified on Evacuation Time Estimates for the Massachusetts Attorney General, also testified
that, during an evacuation, what he referred to as "unstable" driver behavior
might affect the time in which evacuation could be accomplished. Ceder Dir.,
ff. Tr. 5169, at 10-11. The Attorney General's witness, Chief Olivera, testified
as to observations he has made as Salisbury, Massachusetts Police Chief where
traffic jams have caused drivers to disobey passing restrictions; he also speculated that, without police or traffic guides, maintenance of a two-way traffic
flow on Routes lA and 286 would be difficult during an evacuation. Olivera
Reb., ff. Tr. 9483, passim.
7.83. Countering this testimony, the Staff's traffic expert, Dr. Urbanik
testified that there is no evidence that aberrant driver behavior has been a factor
in any evacuation in U.S. history. Tr. 7485-86; Urbanik Dir., fr. Tr. 7372, at 17.
See also Tr. 7774-75 for Dr. Urbanik's qualifications on driver behavior. This
is very persuasive testimony and it is not contradicted by Intervenors.
7.84. Although Dr. Mileti does not claim to be qualified as a traffic expert
(e.g., Tr. 6316-18), he believes that civil driver behavior should be expected
during an emergency. This is, he states, consistent with the phenomenon
of "collective identification" observed by sociologists during real emergencies
wherein aberrant, antisocial, and individual-focussed acts dramatically falloff.
Dr. Mileti is qualified to testify to this limited aspect of driver behavior.
Appl. Reb. No.2, ff. Tr. 9407, passim.
7.85. Dr. Albert E. Luloff, a sociologist at the University of New Hampshire, employed his "Beach Blanket Survey" (using people gathered at beach
blankets as a survey unit) to gather information about behavioral intentions during a radiological emergency at Seabrook. Lulorf, ff. n. 8203. Drivers were
asked whether or not they would follow a policeman's instructions as to which
route they should follow in the event of an accident Dr. Luloff reported that
22% said they would follow their own route, and 20% stated that it would depend on circumstances. [d. at 14.
7.86. Applicants respond that the Beach Blanket Survey is without external
or internal validity. Appl. Reb. No.4, cr. Tr. 9155, passim. It is not based on
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random sampling in any sense. Two conclusions follow from this: (1) there
is no statistical theoretical basis for assuming that its conclusions are accurate,
and (2) the estimates of sampling error presented in the report are meaningless
and have no statistical basis. The manner in which the sample was selected
involves so many kinds of selectivity and unequal representation of persons on
the beaches that the statistics calculated from the Beach Blanket Survey should
not be trusted even to the extent of generalizing to the beach population on
Inc days sampled. Obviously, according to Applicants' experts. generalization
to other populations is not possible from such a blatantly nonrandom sample.
[d. at 10.
7.87. We agree that as a statistical product the survey was flawed. Moreover,
Dr. Luloff candidly conceded other, even greater problems with the survey.
Tr. 8220-65; see Appl. PF 7.1.22. Even so, however selected, and however
queried. some people say that they would follow their own evacuation route
in an emergency. An important question, therefore, is how reliable are those
behavioral-intention answers given on the beach? Applicants contend that the
great weight of authority in the field of the social sciences holds that declarations
and statements of preemergency intentions have little, if anything, to do with
actual behavior; human response in an actual emergency is largely directed by
factors that prevail during the emergency as it is experienced. These other
factors involve relationships that cannot be simulated by hypothecation or by
polls and surveys. Appl. Reb. No.3, ff. Tr. 9154, at 2-3; Appl. Reb. No.4,
ff. Tr. 9155, at 10-11; Appl. Dir. No.7, ff. Tr. 5622, at 143-49. We agree.
Those surveyed at the beach had no special knowledge about the circumstances
expected to prevail during an emergency at Seabrook.
7.88. In any event, IDYNEV, the model used in the Evacuation Time
Estimates, utilized a 15% reduction in capacity factor on all roads to account
for driver uncertainty and short-term disruptions which can disrupt capacity.
Appl. Dir. No.7, ff. Tr. 5622, at 61-62.
7.89. Unstable or aberrant driver behavior is not expected to be a significant
factor in the event of an emergency at Seabrook.
7.90. The Board agrees with the conclusions of Dr. Mileti that to the
extent that the fear of radiation is unique and could cause the public to behave
differently than they might in a nonradiological emergency, such concerns can
be overcome by proper training and public information. [d. at 137-40.
Information to the Public
7.91. Dr. Mileti stressed the importance of "good" information to the public in an emergency to overcome problems in the way different segments of the
public perceive information (e.g., age, sex, education, personalities, preemergency fear of a particular emergency) which he terms "receiver characteristics."
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Good information is also desirable to solve the problem of the way our open society supports varied news-media sources and styles of emergency information
competing with reliable official information. Dr. Mileti terms this phenomenon
of mixed information "sender characteristics." Prudent planning requires the
planner to assume that conflicting information will exist in an emergency. The
solution of course is to get the public to focus on good, official information.
Thus the Emergency Broadcast System (EBS) becomes essential to an appropriate public response to official emergency recommendations. If the EBS messages are properly crafted, the problems of mixed-receiver and mixed-sender
characteristics can be resolved. [d. at 150-57.
7.92. The Massachusetts Attorney General argues that Dr. Mileti' s "good
information" theory is highly abstract and nonempirical, ergo unreliable. MAG
PF 7.1.10. We disagree. The theory itself is rather straightforward and logically
simple. Actually, the Attorney General's disagreement is primarily addressed to
the application of the theory. First, according to the Attorney General, the theory
rests upon a record that does not include radiological emergencies. [d., 7.1.12.
True, the passage of Dr. Mileti's testimony on "good information" makes only
a fleeting reference to TMI, the only radiological emergency usable for study.
Appl. Dir. No.7, ff. Tr. 5622, at 153-54. But the lessons learned from the
TMI accident are thrcaded throughout all of Dr. Mileti's testimony on human
behavior. [d. at 93-189. Moreover, as we have thoroughly discussed in the
foregoing paragraphs, the unique aspect of the fear of radiation does not change
the fundamental principles of human behavior.
7.93. Dr. Mileti evaluated the Seabrook EBS messages for accuracy, clarity,
consistency, certainty, and specificity, among other attributes. He evaluated to
determine whether the messages were' to be distributed over diverse channels
of communication and whether they would be disseminated frequently enough.
Finally he evaluated them for source attributes: i.e., officialness, credibility,
and familiarity. These are standard, ideal characteristics of information design
to help all types of information receivers to make response decisions consistent
with realistic risk perceptions. [d. at 156-57. Dr. Mileti thought the EBS
messages were good, and once honed against his "ideal" attributes, they will
provide the listening public a "most solid foundation from which to base sound
decision making." [d. at 157-59; Tr. 6487-88.
7.94. But, counters the Attorney General, information to the public did
not overcome precmergency fear of radiation during the TMI accident. MAG
PF 7.1.13. This is probably true. That is why we spent so much time on
the issue during this hearing, and that is why the emergency planning rule
requires reliable information to the public during radiological emergencies. 10
C.F.R. § 50,47{b)(7).
7.95. The Attorney General, joined in part by SAPL, faults the Seabrook
Emergency Broadcast System on the additional grounds that: As at TMI the
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news media would be uncontrolled; the NRC or somebody else would provide
conflicting information; the public would regard the utility with extremely
low credibility as a source of emergency information; a particular study of
precmergency fears in the Seabrook EPZ has not been made. MAG PFs 7.1.157.1.18; SAPL PF 7.1.26. Together, these arguments (and they are just arguments
in that no evidence countering Dr. Mileli's conclusions is cited) would lead us to
the conclusion that no emergency messages about Seabrook can be effective, and
that the population around Seabrook is somehow different than the population
around other commercial nuclear power stations. These views have neither
regulatory nor evidentiary support.

Conclusions on Human Behavior in Emergencies
7.96. With respect to the human behavior issues, the Board summarizes its
conclusions as follows:
1. School teachers and school officials, as a group, will not abandon their pupils in the event of a radiological emergency at Seabrook.
2. Emergency workers, as a group, will not experience role conflict
during a radiological emergency. Many, however, may experience role
strain. But role strain will not lead to role abandonment with proper
training and the establishing of role certainty.
3. Emergency workers, as a group, will not abandon their roles in
a radiological emergency. Those on duty at the lime of an emergency
will remain on duty. Others will report to duty after seeing to the safety
of their families and dependents.
4. In the event Seabrook is permitted to operate, governments in
the emergency planning zone, as a part of their preference for planned
responses to radiological emergencies, will not tolerate police officers or
other officials who would refuse to respond to an emergency at Seabrook.
5. The fear of radiation will not cause trained emergency workers
with emergency-role certainty to abandon those roles.
6. The public's fear of radiation is unique as is the fear of other
sources of danger. As a group the public's mean risk perception of radiation danger is higher than for danger in natural disasters. Nevertheless,
the principles of human nature are not changed by the unique fear of
radiation, and the public would not panic in a radiological emergency at
Seabrook. The effects of the public's fear of radiation can be overcome
by good public information.
7. Emergencies analogous to one at Seabrook, which pose a collective threat to the entire community, support the emergence of a "therapeutic community" in which the first priority is the collective safety of
people in the community at large. Transportation is provided to those
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without transportation for evacuation. Members of the public, without
specific direction, would remove impediments to evacuation and other
such tasks. Transients arc not abandoned.
8. The characteristics of the members of the public who would
receive emergency information are mixed, for example, age, education,
sex, personality, and preemergency fear of radiation. There arc also
m~ed sources of information in a radiological emergency with unreliable
information competing with reliable, official information. Th~refore
good information and the Emergency Broadcast System (EBS) are
essential to an appropriate public response to official protective action
directions.
9. The Emergency Broadcast System for the NHRERP has been
evaluated for message content and for breadth and frequency of dissemination. Once honed, the EBS messages will provide good information
to the public and a foundation for sound protective decisionmaking.
10. There is no aspect of human behavior in the population of the
Seabrook EPZ that will prevent an adequate emergency response in the
event of a radiological emergency at Seabrook.

8.

SHELTERING OF BEACH POPULATION

8.1. Three contentions, NECNP/RERP-8, SAPL-16, and TOH-VIII, allege
that NHRERP Revision 2 did not contain adequate provisions for sheltering
persons within beach areas near the plant in the event an accident at Seabrook.
Applicants' Case
8.2. In support of their position on sheltering, the Applicants sponsored a
panel of witnesses consisting of Messrs. Callendrello, Frechette, Strome, Bonds,
Wallace, Mileti, and MacDonald whose qualifications we have discussed at the
outset. They were joined by John W. Baer, an Emergency Planning Specialist
from Aidikoff Associates (Qualifications, ff. Tr. 10,022) and Donald W. Bell,
Senior Nuclear Technology Engineer from Stone & Webster Engineering Corporation (Qualifications. ff. Tr. 10,022). Appl. Dir. No.6, ff. Tr. 10,022, passim.
The members of this panel are qualified to give the testimony presented.
8.3. The NHRERP provides for a range of protective responses that may be
implemented to protect the health and safety of the public, including summer,
seasonal populations. Further, this range of responses has the flexibility to ensure
dose savings in response to a wide spectrum of accident conditions. [d. at 1.
8.4. The concept of protective action recommendation decisionmaking employed by the NHRERP is patterned on the emergency planning guidance of

750

NUREG-0654/FEMA-REP-l, Rev. I, and emergency planning regulations of
the Nuclear Regulatory Commission. [d.
8.5. The NHRERP provides for precautionary actions intended to avoid
exposure of the beach population to potential radiological risk. Plans and
procedures, including decision criteria. have been put into place specifically
for implementation of these measures. Accident assessment personnel of the
State of New Hampshire are prepared by procedures and training to ascertain
from utility emergency response personnel the status and prognosis of plant
conditions and safety systems for the purpose of recommending precautionary
actions prior to the manifestation of radiological consequences. [d. at 1-2.
Protective Action Recommendations
8.6. While the preferred protective action for the seasonal beach population
is the precautionary measure of early beach closure or evacuation, the State of
New Hampshire is prepared to recommend the protective action of sheltering in
a limited number of circumstances. These are described in the New Hampshire
Response to FEMA Supplemental Testimony, Enclosure 1 to Letter of Richard
H. Strome to Henry G. Vickers, dated February II, 1988. Appl. Dir. No.6,
ff. Tr. 10,022, at 2 and Appendix 1. The principal controversy among the parties
with respect to protecting the beach population in the Seabrook EPZ, addressed
in this section, is to what extent and under what circumstances would sheltering
be the protective action of choice.
8.7. NHRERP, Volume I, and the local plans, Volumes 16 through 32, and
specifically plans for the Towns of Seabrook and Hampton, Volumes 16 and
18, respectively, provide for a range of responses that may be implemented
to protect the health and safety of the public, including the summer, seasonal
populations, in the event of a radiological emergency. This range of responses
has the flexibility to achieve dose savings in response to a wide spectrum of
conditions. Appl. Dir. No.6, ff. Tr. 10,022, at 4.
8.8. The plans are premised on the basic concept of NUREG-0654/FEMAREP-I, Rev. I, that any one response or a combination of responses will be taken
to achieve the maximum dose savings to the public. The responses prescribed
by the NHRERP range from precautionary actions for the beach population at
the early stages of an emergency to the protective actions for the general public
of shelter, evacuation, and control of aecess to affected areas. Appl. Dir. No.6,
ff. Tr. 10,022, at 4.
8.9. The protective action decision criteria of the NHRERP take into
consideration plant conditions, evacuation clear times, dose reduction factors,
and other conditions that may exist at the time of an accident [d. at 5.
8.10. Protective Action Guides (pAGs) have been promulgated by the EPA
for use by public health officials and decisionmakers to determine the need for
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protective actions and for choosing appropriate protective actions. The PAGs
contemplate the calculation of projected doses at the time of an emergency,
which then serve as trigger points to initiate protective actions. A PAG under no
circumstance implies an acceptable dose. Since the PAG is based on projected
dose, it is used only in an ex post facto effort to minimize the risk from an
event that is occurring or has already occurred. "Manual of Protective Action
Guides and Protective Actions for Nuclear Incidents," U.S. Environmental
Protection Agency, EPA-520/1-75-00I, September 1975 (revised June 1980),
at 1.1. In sum, the PAGs are guidance tools for triggering protective action
recommendations and do not indicate levels of acceptable or unacceptable doses.
Appl. Dir. No.6, ff. Tr. 10,022, at 5-6; Tr. 11,938-42.
8.11. NHRERP Volume 1, § 2.6.3, incorporates the EPA PAGs for direct
exposure to radioactive materials within the Plume Exposure Pathway EPZ. The
range of PAG doses delineated by the EPA for Ute general public are indicated
in Table 2.6-1 of the NHRERP. The guidelines incorporated in Table 2.6-1
consider the most sensitive members of the general population: women who
are pregnant and infants. As expressed in § 2.6.3, New Hampshire has chosen
to base its protective action decisions on the lowest values cited by the EPA,
that is, a I-rem whole-body projected dose, and a 5-rem thyroid projected dose.
Appl. Dir. No.6, ff. Tr. 10,022, at 6.
8.12. In order to utilize the PAGs, projected doses to the general public must
be determined. Projected doses must be determined following the incident based
on data from (I) plant conditions, (2) release and meteorological conditions, (3)
offsite radiological measurements, or (4) combinations of these three factors.
Manual of Protective Action Guides, EPA, at 5.1. NHRERP, Volume 1,
§ 2.5.2, provides for estimating the projected doses for the plume exposure EPZ
and for reporting projected doses as quickly as possible in terms of wholebody and thyroid doses. NHRERP, Volume 1, § 2.5.3, describes the means
by which State of New Hampshire officials will determine projected doses.
Calculation techniques for this purpose are explained in procedures contained in
NHRERP, Volume 4A, Appendices N, 0, P, and Q. Each of these procedures
incorporates the factors identified in the EPA Manual for determining projected
dose. Appl. Dir. No.6, ff. Tr. 10,022, at 6-7.
8.13. The utility has the responsibility to, and will, classify an event based
on plant conditions. At a Site Area Emergency or General Emergency classification level, predesignated plant conditions will result in specific protective action
recommendations from the utility to the State of New Hampshire. If the event is
classified as a Site Area Emergency or General Emergency, and plant conditions
do not result in a specific protective action recommendation from the utility to
the State, then the appropriate protective action will be reached by utilizing the
decision criteria described in modified § 2.6.7, as discussed infra. These criteria
are used by decisionmakers for choosing between sheltering and evacuation, and
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are sufficiently flexible to be applied to any type of projected or actual release
from a nuclear power plant. The decision criteria depicted in modified Figure
2.6-7 of the NHRERP consider the time to release, time of plume arrival at a
specified location, time of exposure at the reference location, projected dose,
EPA PAGs, time available to make protective action decision, time available to
implement protective actions, constraints to implementation of protective action
decision, and dose reduction factors pertinent to either sheltering or evacuation.
At the final decision step in the process, the decision criteria call for detailed
analysis and calculations to determine the comparative effectiveness of shelter
and evacuation. Appl. Dir. No.6, ff. Tr. 10,022, at 7-8.
8.14. NHRERP, Volume 4A, Appendix U, contains procedures to be used
by accident assessment personnel of the New Hampshire DPHS in applying the
NHRERP decision criteria. A revision to this procedure is being incorporated
into an update of the NHRERP. The State of New Hampshire protective action
decisionmaking procedures recognize that the utility will evaluate plant status
at the Site Area Emergency and General Emergency classification levels which
may result in a protective action recommendation. DPHS accident assessment
personnel at the State Incident Field Office (IFO), co-located with the Utility
Emergency Operations Facility (EOF) in Newington, New Hampshire, will
obtain plant data in conjunction with utility accident assessment personnel
and verify the utility protective action recommendation. Appl. Dir. No.6,
ff. Tr. 10,022, at 8-9, and Attach. 1.
8.15. The State Emergency Operations Center (EOC), IFO, and EOF are
activated at the Alert emergency classification level. Prior to the activation
of these facilities, the DPHS Emergency Response Initiator is instructed to
contact the plant control room for plant status information immediately after
being notified of an emergency classification level. The data to be obtained are
identified on the notification form utilized by both utility and DPHS procedures.
These data will be evaluated by State of New Hampshire accident assessment
personnel and decisionmakers to determine the advisability of precautionary
actions. Accident assessment will be initiated at the State EOC and continued
through the duration of an emergency at both the State EOC and at the IFOIEOF.
DPHS accident assessment personnel at the IFOIEOF will receive first-hand
projected dose data and field measurement data. assess the data with utility
accident assessment personnel in conjunction with emergency management
personnel, perform independent calculations of projected doses, and formulate
protective action recommendations to be conveyed to the State EOC where the
public protective action recommendation decision will be made. [d. at 9-10.
8.16. The protective action decision criteria discussed in NHRERP, Volume
1, modified § 2.6.7, contain decision criteria designed for summer, seasonal populations, including seasonal beach populations. These decision criteria incorporate considerations for precautionary actions for the summer, seasonal popu-
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lation based on the status and prognosis of plant conditions. These provisions
of the NHRERP represent a precautionary approath to the implementation of
the emergency planning requirements of to C.F.R. § 50.47(b) and guidance of
NUREG-0654/FEMA-REP-l, Rev. 1. They are intended to remove the beach
population before the potential for exposure beyond the PAGs exists. To accomplish this, they are implemented based on plant status and conditions that may
lead to a release as determined by accident assessment personnel of the utility
and conveyed to State of New Hampshire decisionmakers. AppI. Dir. No.6,
ff. Tr. 10,022, at to. See also Tr. 10,434-35.
8.17. The NHRERP, Volume 1, § 2.5.2, advises accident assessment personnel that complete radiological assessment data may not be available or no
release may yet be projected when they are considering early, precautionary
actions for the summer, seasonal population. Therefore, the current plant status
and a prognosis of anticipated plant conditions would be the best indicator of
the need for precautionary actions. Procedures contained in NHRERP, Volume
4A, as modified, facilitate consideration of plant status and prognosis of plant
conditions by providing for early reporting of plant status data by the utility
emergency organization to State of New Hampshire emergency management
and public health officials. AppI. Dir. No.6, ff. Tr. 10,022, at 10-11.
8.18. State of New Hampshire accident assessment personnel and decisionmakers will consider implementation of precautionary measures as early as the
Alert emergency classification level. At the Alert classification level, any releases are expected to be limited to a small fraction of the PAGs, according to
NUREG-0654, Appendix l. At the Alert classification level, no offsite action
would be ordinarily warranted to protect the public, but its consideration here
affords additional time to clear the beaches or prevent additional public access
to the beaches. Appl. Dir. No.6, ff. Tr. 10,022, at 11.
8.19. The decision criteria of the NHRERP are not intended to dictate
automatic implementation of precautionary actions at the Alert classification
level. They are intended to facilitate the exercise of judgment on the part of
New Hampshire accident assessment personnel and decisionmakers as to the
most prudent course of action given the particular circumstances of an accident
situation. Id.
8.20. NHRERP is being updated to reference the emergency classification
and plant conditions under which precautionary and protective action recommendations would be made. Id. at 11-12, Attach. 2. These updates provide
that for these conditions during periods of summer, seasonal popUlation, the
recommended precautionary action would be closure or evacuation of Hampton
and Seabrook beaches. The intent of this provision is the implementation of
measures for the beach population at the first indication of a potential for offsite
populations to be affected. Under these conditions, any projected doses to the
public would be expected to be below the lowest values of the EPA PAGs. At
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the Site Area Emergency classification level, offsite protective actions would not
be expected to be necessary to protect the public. At this classification level,
however, the State will recommend precautionary or protective actions for the
beach population. The description of Site Area Emergency of NUREG-0654,
Appendix I, provides foundation for this decisionmaking concept where it states:
"Any releases [are] not expected to exceed EPA Protective Action Guideline exposure levels except near site boundary." Appl. Dir. No.6, ff. Tr. 10,022, at
11-12.
8.21. The emergency classification levels are intended to be anticipatory in
nature. They are initiated by plant conditions that allow anticipation of later
consequences if conditions are not mitigated. Dccisionmakers are thereby led
to appropriate courses of action before offsite consequences are expected. Id. at
12.
8.22. Actions prescribed for implementation of precautionary and protective
actions for the public, and specifically for the seasonal beach population, are
contained in appendices to both the New Hampshire Office of Emergency
Management and the Division of Public Health Services procedures. These
procedures establish explicit actions for implementation of early, precautionary
measures and protective actions for the Hampton and Seabrook beaches. Id. at
13.
8.23. A key provision for initiation of protective actions is prompt notification of the public. This is achieved by activation of a system of fixed sirens
situated throughout the seventeen New Hampshire communities. These sirens
provide audible alert coverage of the New Hampshire EPZ communities. For
beach areas where precautionary actions may be recommended (i.e., Hampton
and Seabrook beaches), sirens have been designated for potential activation in
early stages of an emergency for the purpose of initiating precautionary actions.
Procedures are in place for these sirens to sound an alert signal and to broadcast
a voice message in both English and French to advise beach populations of
actions they should take. Procedures provide for immediate (within 15 minutes
of the State's decision) activation of the audible alert system by either Rockingham County Dispatch Center or as a backup, by the Towns of Hampton and
Seabrook after precautionary or protective action decisions are made for beach
areas. Id. at 13-14.
8.24. Activation of the audible alert signal will be followed by a voice
message over the siren public address system containing emergency instructions
for the public. The script of the voice message is: "Attention... Attention
• . • Because of a problem at Seabrook Station, the beaches are now closed.
Please leave the beach immediately. Listen to a local radio station for more
information." Id. at 14, and see NHRERP, Vol. 16 at IV-18h, Vol. 18 at IV26g.
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8.25. The sirens have been tested in voice mode and will produce a message
intelligible by 90% of the population at a distance that provides for coverage
of the entire beach area. Tr. 10,600-01. In addition to the audible alert
system, a series of permanent signs that display emergency instructions wiII
be posted in recreation areas, including on the beaches, throughout the EPZ.
Currently, eighteen locations for placement of these signs have been identified
in cooperation with the New Hampshire Department of Resources and Economic
Development The instructions explain what to do when sirens are heard and
identify the emergency broadcast stations from which further information and
instructions can be obtained. This information is also displayed in both English
and French. Additional public information materials containing the same
information, again in both languages, wiII be available to transients at motels,
hotels, and business establishments throughout the EPZ. Appl. Dir. No.6,
ff. Tr. 10,022, at 14-15.
8.26. EBS messages are to be broadcast at IS-minute intervals over radio
stations identified on the public information signs and in other informational
materials for transients. The content of the EBS message will depend on
the actions recommended"hy State of New Hampshire decisionmakers. EBS
messages containing instructions for the transient population, including transients
without their own means of transportation, are presently being prepared. [d. at
15.
8.27. Precautionary actions planned for implementation for Hampton and
Seabrook beaches pertain particularly to the beach areas in an approximate 2mile radius of Seabrook Station which are those areas that could potentiaIIy be
most immediately affected. This area is bounded by Great Boar's Head (not
Little Boar's Head) at Hampton Beach to the north and the New HampshireMassachusetts border at Route 286 and Ocean Boulevard at Seabrook Beach to
the south. Id. at 15-16.
8.28. Precautionary actions prescribed for this area are:
(1) Closing beaches that attract seasonal populations and which are in
close proximity to the plant;
(2) Implementation of traffic control to discourage transient traffic from
flowing into the affected areas, including beach areas;
(3) Issuance of public announcements of actions taken through emergency
broadcast and normal media:channels; and
(4) Monitoring of traffic flow and local conditions in affected areas.
[d. at 16.
8.29. To facilitate implementation of these actions, the following arrangements have been made:
(1) The Department of Resources and Economic Development (DRED),
which has jurisdiction over State beaches and parks, has been designated to assist with closing beaches and parks and adjacent parking
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areas under its control. Procedures are in place for DRED to utilize lifeguards, park managers, and other available personnel for this
purpose.
(2) Specific traffic control points have been designated for state and local
police to discourage access of transient traffic into beach areas and
to facilitate egress of outgoing traffic. These points are specified for
implementation of early precautionary actions.
(3) Procedures are in place at the Rockingham County Dispatch Center
and in the RERPs for the Towns of Hampton and Seabrook for activation of public alert sirens and public announcements for the beaches.
Additionally, public information personnel at both the Media Center
and the State EOC are activated at the Alert classification to issue
public announcements to the media.
(4) Utility, state, and local emergency response organizations will be
activated at the Alert emergency classification level, to monitor
conditions in the plant and in potentially affected areas.
[d. at 16-17.
8.30. In the event that accident conditions do not allow time for implementation of early precautionary measures for the beach populations, evacuation,
nevertheless, continues to be the preferred protective action. [d. at 17.
8.31. Numerous factors can influence the effectiveness of evacuation. These
include the delay time between accident warning and initiation of evacuation,
the radius within which the public is evacuated, evacuation speed, and changing.
meteorological conditions during the evacuation. [d. at 17-18.
8.32. Specific and detailed procedures are provided in the NHRERP to ensure early notification and evacuation of the beach population. Administrative
provision for and coordination of emergency instructions to be broadcast have
been provided in NHRERP, Volume I, §2.1, and Volume 4, NHCDA Procedures, and Volume 4B, State Police Communications Center Procedures, to
ensure the flexibility to get the most appropriate message aired in a timely manner for the spectrum of accident conditions. The conditions covered by these
provisions range from where the emergency organizations are fully staffed and
are following a slowly developing situation to the case where a severe situation
is developing rapidly prior to emergency organizations being able to fully staff
or assess the situation. Appl. Dir. No.6, ff. Tr. 10,022, at 18.
8.33. The NHRERP will include a special-facility plan for each campground
in the EPZ. These plans are to call for campground operators to ensure that
campground users are notified of an emergency. The campground operators will
either close the campgrounds as a precautionary measure or evacuate them based
on the protective action recommended for the general population. Campground
users constitute neither a significantly large segment of the population nor an
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inordinate concentration of persons in anyone area of the EPZ so as to impede
their rapid departure from the EPZ in the event of an emergency. [d. at 3.
8.34. Except for institutionalized populations, sheltering and evacuation wiII
be implemented on a municipality-by-municipality basis in New Hampshire.
One town may be advised to take shelter, while an abutting town is advised to
evacuate or take no protective action. Therefore, shelter areas in New Hampshire
are defined as municipalities. The decision to implement sheltering or evacuation
of a particular municipality in the EPZ will be based on a prediction that
projected doses to the general population will equal or exceed EPA PAGs for
these areas. [d. at 25.
Shelter in Place
8.35. New Hampshire relics upon the shelter-in-place concept, which generally provides for sheltering at the location where the instruction to shelter is
received. This means: Those at home are to shelter at home; those at work
or school are to shelter in the workplace or school building. Transients located
indoors or in private homes will be asked to shelter at the locations they are
visiting if this is feasible. Transients without access to an indoor location will
be advised to evacuate as quickly as possible in their own vehicles (i.e., the
vehicles in which they arrived). [d. at 18-19; NHRERP, Vol. 1, §§ 2.6.5, 2.6.6.
Beach Sheltering
8.36. In response to comments by FEMA, on February 11, 1988, the State
provided a detailed explanation of the use it intends to make of sheltering as a
protective response for Seabrook area beach populations, along with a rationale
in support of its choice of protective actions for this population. Appl. Dir. No.6,
ff. Tr. 10,022, Appendix 1.
8.37. Beach closure or evacuation of the beach areas are the preferred
courses of action for the beach area population. Sheltering as a protective action
option for this segment of the population would be considered in only a very
limited number of circumstances characterized by one or more of the following
conditions:
(1) Dose Savings:
Sheltering could be recommended when it would be the most effective
option in achieving maximum dose reduction. New Hampshire has
chosen to base its protective action decision on the lowest values cited by
EPA guidance, that is, I-rem wilOle-body dose and 5-rem thyroid dose.
The protective action guidelines contained in EPA 520/1-75-001, Manual
of Protective Action Guides for Nuclear Incidents, Revised 1980, have
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bccn adopted in the protective action procedures of Appendix F and
Appendix U.
(2) Consideration of Local Conditions:
The protective action recommendation procedure of the NHRERP
(Volume 4, Appendix F, and Volume 4A, Appendix U) considers
impediments to evacuation when the evacuation decision is the result
of the detailed evaluation utilized in the decisionmaking process.
(3) Transients Without Transportation:
When evacuation is the recommended protective action for the beach
population, certain transients may be without their own means of transportation. Shelter will be recommended for this category of transients
to ensure they have recourse to some protection while awaiting transportation assistance.
Appl. Dir. No.6, ff. Tr. 10,022, at 19-20, and Appendix 1. The choice as to the
protective action ordered will, in the last analysis, be based upon which action
will maximize the dose savings to the beach population as a whole. Tr. 10,41314.
8.38. For implementation of the sheltering protective action option under
any of the three conditions discussed above (dose savings, local conditions,
transients without transportation), New Hampshire decisionmakers will rely on
the mechanisms now in place, or to be put in place, in the NHRERP for
recommending shelter to the public whether on the beach or any other place.
These mechanisms include rapid assessment of accident conditions; activation of
the public alert system, which includes the beach public address system; and EBS
announcements. It is expected that people will comply with EBS announcements
to take shelter and that owners/operators of public-access facilities will make
their facilities available for this very limited instance. Appl. Dir. No.6,
ff. Tr. 10,022, at 20.
Dose Savings from Sheltering
8.39. Generally, the likelihood that shelter will be the action of choice is
extremely low. The circumstances required for such a decision would, at a
minimum, be that (1) no earlier action had been taken (including precautionary
beach closing); (2) that there existed a peak, or close to peak, beach population;
and (3) the release was one of known short duration without particulates and
projected to arrive at the beach in a short time. Tr. 10,719-20. See also
Tr. 10,720-21. It is unlikely that it will be possible to predict the duration
or amount of a release with any degree of reliability. Tr. 10,720-21, 11,481-82.
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Dose Reduction Factors
8.40. NHRERP, Volume I, Table 2.6-4, provides representative values
of cloud dose reduction factors for typical structures that can be found in
the Seabrook Station EPZ. On the basis of these values, New Hampshire
decisionmakers can approximate the level of protection that would be afforded
to the population by a protective action recommendation to shelter. The dose
reduction factor values range from 0.2 or less (80% protection) for large office or
industrial-type buildings, to 0.9 (10% protection) for wood-frame houses with no
basements. Based on the documents, Structure Shielding from Cloud and Fallout
Gamma Ray Sources for Assessing the Consequences of Reactor Accidents,
EG&G, Inc., Las Vegas, Nevada, EGG-I 183-1670 (1975), and Public Protection
Strategies for Potential Nuclear Reactor Accidents: Sheltering Concepts with
Existing Public and Private Shelters by Aldrich et a/.• February 1978. and their
analysis of typical structures to be found in the Northeast region of the United
States, Seabrook Station EPZ structures have a cloud dose reduction factor of
at least 0.9; and this is, therefore, a reasonable dose reduction factor to be
assumed by the NHRERP. As an assumed dose reduction factor, New Hampshire
decisionmakers would apply this factor to calculations of projected doses to
determine the level of protection that would be provided by implementation of
sheltering. The only exceptions to this rule are certain institutions, including
hospitals, nursing homes, and correctional facilities, where risks from evacuation
are higher than those for the general population. For these institutions, shielding
factors of the individual structures have been determined and would be applied
to calculation of projected doses to the resident populations according to
instructions contained in NHRERP, Volume 4A, Appendix U. Appl. Dir. No.6,
ff. Tr. 10,022, at 25-26; Appl. Exh. 34.
8.41. Essentially any indoor location, even a wood-frame house with no
basement, provides at least a 10% reduction for a cloud source. This assessment
of the relative shelter effectiveness of structures in the Seabrook Station EPZ
indicates that typical residential structures afford a cloud shielding factor of at
least 0.9. Appl. Dir. No.6, ff. Tr. 10,022, at 26-27.
8.42. It is reasonable to assume that schools and day-care centers share
the prevailing characteristics of typical winterized structures of the Seabrook
Station EPZ and are airtight structures. However, because protective action
recommendations for the general population are applied to schools and day-care
centers, evaluation of protection afforded by these structures would not affect
the choice of the sheltering option. Specific protective action recommendations
would not be made for schools (which, for the purpose of the plan, include
day-care centers) based on the relative sheltering factors of their structures. The
NHRERP explicitly says in Volume 4A, Appendix U, that sheltering factors
other than 0.9 are not to be considered for school facilities. Schools (and day-
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care centers) will follow the same prot~tive actions prescribed for the general
population. Appl. Dir. No.6, ff. Tr. 10,022, at 27.
Transit-Dependent Transients
8.43. If evacuation is the recommended protective action for the beach
population, certain transients may be without their own means of transportation.
Their number is estimated at 2% of the peak beach population. Recent
estimates of the peak beach population for Hampton and Seabrook were made
using the results of vehicle occupancy rate surveys and counts of projected
peak number of vehicles. The summer weekend peak population estimates
calculated 23,841 for Hampton Beach South and 7398 for Seabrook Beach. Use
of the 2% estimate and the peak population figures yields peak numbers of
transients without transportation of 477 at Hampton Beach and 148 at Seabrook
Beach. These are considered to be peak numbers because they do not take into
account ride-sharing, which FEMA's Regional Assistance Committee advises
is a significant factor in estimating transportation resource requirements. As
the Board concluded in § 7 on Human Behavior in Emergencies, above, the
transients actually without transportation are likely to be offered rides. See
also Tr. 10,104-05, 10,108, 10,118, 10,120-21. With ride-sharing considered,
it is believed that more than enough transportation capacity exists for all beach
transients without their own transportation. However, bus routes have been
planned and sufficient bus resources identified to provide transportation for
persons in the beach areas, including summer transients, who may lack their
own. The NHRERP is being amended to provide protection to the transients
while they arc awaiting transportation assistance. Appl. Dir. No.6, ff. Tr. 10,022,
at 20-21.
Beach Shelter Survey
8.44. The NHRERP will identify potential shelter locations for the transient beach population without transportation. A shelter study performed by
Stone & Webster, Appl. Exh. 2, and analyzed by New Hampshire Yankee
(Appl. Dir. No.6, ff. Tr. 10,022, Attach. 3), was provided to the State as a
resource document. In its review, the State found the document to be of some
value. It identified a large number of shelters that may serve as a pool from
which public shelter choices will be made. The appropriate EBS message will
be modified to provide for instructiom to persons on the beach who have no
means of transportation to go to public shelters to await assistance in the event
evacuation of the beach is recommended. [d. at 21, and Appendix 1 at 10.
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8.45. Although the State of New Hampshire has formed a judgment that
adequate shelter exists for the beach population under the circumstances in which
sheltering may be required (Tr. 10,693-95, 10,698), the State does not intend at
this time to incorporate the shelter study or the analysis of this study into the
NHRERP or rely on the shelter study as a planning basis. As a compilation
of available resources, the shelter study may be used, as previously noted, to
assist in identifying those public buildings to which beach transients without
their own means of transportation may be directed for shelter while awaiting
transportation assistance. Appl. Dir. No.6, ff. Tr. 10,022, at 22. As we discuss
below, the Intervenors dispute the accuracy of the shelter study.
Massachusetts Attorney General's Case
8.46. Massachusetts Attorney General James M. Shannon also filed expert testimony in support of the sheltering contentions. His witnesses were:
Dr. Robert L. Goble, a Doctor of Physics, with experience in emergency planning, who is currently a Research Associate Professor of Environment, Technology, and Society and adjunct Professor of Physics at Clark University (Qualifications, ff. Tr. 10,963, at 1-2, and Attach. 1; Tr. 11,290-93, 11,583-84); Dr. Ortwin
Renn, a Doctor of Social Psychology, with expertise in emergency planning and,
in particular, human behavior and response in emergencies, who is currently an
Associate Professor of Environment, Tech.nology, and Society and a member
of the Hazards Assessment Group of the Center for Technology, Environment,
and Development at Clark University (Qualifications, ff. Tr. 10,963, at 2-3, and
Attach. 2): Dr. Robert T. Eckert, Vice President of Salmon Falls Research Associates, Inc., and Associate Professor of Forest Resources at the University
of New Hampshire, who has an expertise in statistical analysis (Qualifications,
ff. Tr. 10,963, at 3-4, and Attach. 3): Prof. Victor N. Evdokimoff, a certified
health physicist and a registered expert in radiation protection with the Commonwealth of Massachusetts, who is currently an adjunct Assistant Professor of
Public Health at Boston University School of Medicine and Radiation Safety
Officer at Boston University Medical Center (Qualifications, ff. Tr. 10,%3, at
4-5, and Attach. 4); and Dr. Thomas Adler, whose qualifications are set forth
in our findings on Evacuation Time Estimates, § 9, infra. The witnesses sponsored by the Massachusetts Attorney General are qualified to give the testimony
presented by each. Their testimony addressed the major area of controversy,
i.e., whether, and under what circumstances, sheltering should be a preferred
protective action for the summer beach population.
8.47. In examining the evidence and proposed findings presented by the
Massachusetts Attorney General, the Board agrees that there are certain factors
specific to the Seabrook EPZ that should be considered regarding protection of
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the summer beach population. The Federal Emergency Management Agency
has stated with respect to its considemtion of this issue that:
[F]actors lUlique at least in magnitude to Seabrook • .. concerning protection of the
Seabrook beach population are the size of the transient ("day tripper'') beach population; size
of the beach population; number of unwinterized housing/commercial buildings; volume of
corridor type road traffic; complexity of road network; number of local govemmenu involved
in the emergency planning process; and large geographic size of the EPZ.

Goble Panel, ff. Tr. 10,963, Attach. 5, at 8. See also Goble Panel, ff. Tr. 10,963,
at 10-12.
8.48. As we found above, and to place into context the Attorney General's
position, the State of New Hampshire would consider sheltering the summer
beach population when: (1) it would be the most effective option in achieving
maximum dose reduction; (2) there exist physical impediments to evacuation,
such as fog, snow, road conditions, bridge situations, and highway constructions;
or (3) when sheltering for beach tmnsients without their own transportation is
deemed necessary. Applicants and the State of New Hampshire perceive these
circumstances to be "very limited." Appl. Dir. No.6, ff. Tr. 10,022, at 19;
Tr.l0,721.
8.49. The controversy among the parties, according to the Attorney General,
essentially centers on the circumstances in which sheltering would be the most
effective option in achieving maximum dose reduction, and to what extent
those circumstances are "very limited." AG Shelter PF 10.1.7. Applicants
reply that the issue is whether shelter is an available protective action for
the beach population, not whether sheltering would achieve the most effective
maximum dose reduction, and not to what extent sheltering circumstances are
very limited. Appl. Reply 10.1.7. The Board believes, however, that the
appropriate issue is whether the State of New Hampshire has given careful and
sufficient considemtion to the option of sheltering the beach population in the
NHRERP. As noted below, the emergency planning regulations do not require
sheltering as such as a protective action.
8.50. The Massachusetts Attorney General, through the Goble Panel, fashions a multipart case on the issue. First, evacuation, if feasible, is usually the
preferred protective action. Goble Panel, ff. Tr. 10,963, at 13, 16-17. Second, sheltering would be preferred to evacuation when severe accidents develop
mpidly and exposure would begin in times that are short compared to times
needed to complete evacuation. [d. The panel believes, therefore, that the
NHRERP is "grossly inadequate" because it contains essentially no provisions
for sheltering the summer beach population and that ad hoc sheltering won't
work. [d. at 6. Third, because of factors particular to Seabrook, i.e., large
summer beach populations and long evacuation times of 5 to 10 hours, plume
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arrival would occur before evacuation is completed in rapidly developing severe
accidents.
8.51. Fourth, suitable shelters would reduce exposure to cloudshine, to
groundshine, and, especially, to inhalation radiation compared to waiting outside
or in cars during delayed evacuations. [d. at 17.
8.52. Continuing to its fifth point, the Goble Panel reasons that, for sheltering to be a viable option, there must be adequate sheltering, sufficient in
quantity, with good shielding factors. It must be accessible without delay by
a population properly instructed to seek shelter. Sixth, the NHRERP does not
provide adequately for sheltering in that it lacks decision criteria, identification
of sheltering space, and guidance for people on the beach to seek shelter. [d. at
21.
8.53. The seventh point, somewhat of a "Catch 22," is the panel's conclusion that the characteristics of the Seabrook EPZ beach area render sheltering
infeasible. The summer beach population is large. It is a nonresident population; nothing has been revealed in the literature about nonresident behavior
when ordered to seek shelter from a technological hazard. Nonresidents will
have a stronger propensity to evacuate than to seek shelter. [d. at 11-12. In part
because of human behavior characteristics of the nonresident "day trippers" and
the average time-distance between the beach population and available shelters
(Plus inadequacies in the NHRERP) it would take a long time for beach visitors
to reach shelter. [d. at 11,71-80. But time-ta-shelter aside, there are not enough
shelters in the beach communities for the large population they estimate would
need shelter. [d. generally at 22-64. In fact, according to the Goble Panel, there

is insufficient sheltering space on most of the beaches for any of the population
estimates. [d. at 86. Not that it would do the beach people any good even if they
found and finally arrived at shelters because the owners might not even admit
the beach population to their buildings according to the Goble Panel's analysis.
[d. at 80-84. This may be a good thing because the beach area buildings, with
an average 0.9 dose reduction factor, do not provide sufficient shielding anyway.
E.g., id. at 67.
8.54. The Panel concludes that any attempt to achieve sheltering, either by
authorities or spontaneously, is likely only to make the situation worse. [d. at
87. Taking the panel's testimony as a whole, they would attribute part of the
problem to poor planning by the State of New Hampshire. But the major thrust
of the Goble Panel's testimony is that, because of factors beyond the control of
New Hampshire emergency planning officials, specific to Seabrook (e.g., nature
and size of beach population, time-to-shelter, quantity and quality of shelters),
sheltering is not a good idea and probably impossible as an effective protective
action.
8.55. As noted above, the avowed purpose of presenting the Goble Panel
was to fault the NHRERP because it does not provide for sheltering the beach
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population in a severe, rapidly developing accident The argument collapses
under its own weight While the Applicants and the State of New Hampshire
quarrel with some of the premises of the Attorney General's panel of experts
(size of population, amount of sheltering, evacuation times), there is no dispute
among the parties that sheltering has serious site-specific disadvantages as a
protective action option. That is precisely why the State of New Hampshire has
deemed sheltering to have an extremely low likelihood of being the protective
action of choice. New Hampshire officials, agreeing with Applicants' planners,
believe that general sheltering can afford maximum dose savings over evacuation
only when (1) there is a large beach population, (2) with consequent evacuation
times significantly longer than the exposure duration, and (3) where there are
no particulates in the release, (4) so that the temporarily sheltered population
does not become exposed or reexposed while evacuating through radioactive
particulates on the ground. Tr. 10,720-21.
8.56. A very striking aspect of the Goble Panel's analysis of the merits
of sheltering is that there is virtually no evaluation of the significance of
the nature (gaseous or particulate) and duration of the release. Dr. Goble
testified simply that for a short-duration (a few hours) gaseous ("puff') release,
sheltering is the only effective response. Goble Panel, ff. Tr. 10,963, at 1516. While he recognized that in the puff release there would be no grounddeposited radioactivity (id.) his panel never directly addresses the opposite
problem: evacuating the beach population first to shelter, then from shelter
through particulate deposits (groundshine), or, in the case of any release of long
duration, the problem of evacuating after a sheltering delay through both cloud
and groundshine. Most important, the Goble Panel did not wrestle with the fact
that the duration of an uncontrolled release is very difficult to predict. Goble
Panel, ff. Tr. 10,963, passim.
8.57. This insensitivity is all the more puzzling because Dr. Goble recognizes that protection from inhalation exposure in typical houses rapidly degrades
(id. at 33), and that, with a 0.9 cloudshine dose reduction factor (10% protection), the small benefits of sheltering are rapidly used up (id. at 68).
FEMA's Position
8.58. As previously noted, the State of New Hampshire's explanation of
the use it intends to make of sheltering as a protective response for the beach
population was prompted by comments made by FEMA in testimony prepared
for possible presentation in this proceeding. FEMA instead presented the
testimony of Joseph K. Keller to explain FEMA's evaluation of the teChnical
appropriateness of New Hampshire's response to FEMA's comments. Cumming
and Keller, ff. Tr. 13,968, at 7-11. Mr. Keller is well qualified to evaluate
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New Hampshire's proposed use of protective actions. Cumming and Keller,
ff. Tr. 13,968, Attach. B (professional qualifications).
8.59. Mr. Keller testified, in agreement with NRC's current guidance, that
initial protective action decisions for areas near the site should be based on
plant status without inclusion of calculations of projected doses unless a release
of radioactive material is already under way. The basis for the immediate
evacuation of the close-in areas without dose calculations is based on the
fact that, unless a release of radioactive material is under way, there is little
or no likelihood of having reliable predictive information needed to perform
dose projection calculations. The information necessary to make an accurate
calculation would include the projected duration of a release, the time at which
such a release would begin, and the magnitude of a projected release. Cumming
and Keller, ff. Tr. 13,968, at 9.
8.60. In addition, in severe-accident sequences the total dose potential is
comprised of several components. These are the direct exposure from immersion
in the plume, c10udshine from a plume overhead, exposure from inhalation of the
plume, and groundshine from deposited radionuclides. The exact relationship
among the various components will vary with time and distance from the point
of release; however, in severe-accident sequences the groundshine component
is most likely to be the major contributor to total dose if no protective actions
are taken. [d.
8.61. In those cases, if the dose reduction strategy is sheltering first,
followed by an evacuation after plume passage, the total dose reduction would
not be as great as that for the immediate evacuation strategy. The sheltering
part of the strategy reduces dose primarily from the plume immersion and
inhalation component. In the New Hampshire submission, the dose reduction
factor ascribed to the available shelters is 0.9. That means that an individual
inside such a shelter would receive 90% of the plume immersion dose he or
she would receive without shelter. Another way of expressing this measurement
is to say that a building with a dose reduction factor of 0.9 provides a dose
reduction of 10%. [d. at 9-10.
8.62. The dose reduction for the inhalation dose is greater than 10%,
but approaches zero depending on the rate at which outside air, the plume,
infiltrates the shelter. It is generally accepted that after 2 hours, the effectiveness
of a shelter to reduce the inhalation exposure begins to degrade. For the
"unwinterized" structures in the New Hampshire beach areas, this degradation
would likely begin much sooner. During the evacuation after plume passage,
the individual previously in shelters would still receive the groundshine dose,
potentially the major component Therefore, sheltering followed by evacuation
is likely to be a less effective means of achieving dose reduction than evacuation
alone, particularly for severe-accident sequences. [d. at 10.
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8.63. In the immediate evacuation case, as stated above, the dose reduction
involves the groundshine component. The exact dose reduction that would result
in most cases is difficult to predict due to the many potential combinations of
the geometries of the plume and the evacuation routes. In the extremely rare
case where the evacuation routes coincide with the plume path, an estimate of
the dose reduction can be made. Because of the dispersion and dilution of the
plume as it moves downwind from the point of release, the dose rate decreases
with distance. The rate at which the dose rate decreases as a function of distance
(r) from the source can be approximated by an inverse power series (r-a, where
"a" varies between 1.5 and 3 depending on the atmospheric stability class).
Generally speaking, the closer an area is to the point of release, the greater the
potential dose savings to be achieved by early evacuation. Id. at 11.
8.64. By implementation of the immediate evacuation strategy, dose reduction greater than those to be derived from a "shelter first-evacuate later" concept
can be obtained by movement of the population relatively short distances even
in the extremely unlikely case where the plume track and the evacuation routes
coincide.
8.65. FEMA's conclusion, as presented by Mr. Keller, is that the requirement for a range of protective measures has been satisfied even though the
State of New Hampshire has chosen not to shelter the summer beach population
except in very limited circumstances. With respect to the summer beach population, the planning elements J.9 and J.I0.m of NUREG·0654/FEMA-REP-l,
Rev. 1, have been met. Cumming and Keller, ff. Tr. 13,968, at 11.
8.66. These planning elements provide as follows:
J.9. Each State and local organization shall establish a capability for implementing
protective measures based upon protective action guides and other criteria. This shall be
consistent with the recommendations of EPA regarding exposure resulting from passage of
radioactive airborne plumes, (EPA·520/1·75-OO1) and with those of DHEW (DHHS)/FDA
regarding radioactive contamination of hmnan food and animal feeds as published in the
Federal Register of December 15, 1978 (43 FR 58790).
J:IO. The organization's plans to implement protective measures for the plume exposure
pathway shall include:
m. The bases for the choice of recommended protective actions from the plume
exposure pathway during emergency conditions. This shall include expected local
protection afforded in residential units or other shelter for direct and inhalation exposure,
as well as evacuation time estimates [footnote omitted].

8.67. FEMA concludes further that there exists a technieally appropriate
basis for the choice made by the State of New Hampshire not to shelter the
summer beach population except in very limited circumstances. Mr. Keller testified that whenever this choice is incorporated into the NHRERP, implementing
detail will be necessary. Cumming and Keller, ff. Tr. 13,968, at 11; see also
Tr.14,220.
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8.68. The Board believes that Mr. Keller's testimony on behalf of FEMA
was well reasoned. With the exception of FEMA's stated conclusion that
implementing detail will be necessary, we have adopted Mr. Keller's testimony
virtually verbatim. The Board returns to the question of implementing detail and
the regulatory presumption to be attached to FEMA's findings on these issues
below.
8.69. On cross-examination, Mr. Keller acknowledged that he could, given
enough time, construct a scenario with groundshine, immersion, cloudshine,
and inhalation components where the dose would be less for sheltering first
compared to immediate evacuation. Tr. 14,231. But, he insisted, for the majority
of the cases of severe-accident sequences, the indications are that the converse
is true, and to get maximum dose savings, the "best thing to do is evacuate
immediately," even if it means that people might be contaminated during the
evacuation process. [d.
8.70. Mr. Keller would also agree to a few hypothetical instances presented
by the Massachusetts Attorney General where sheltering first would achieve
greater dose savings. For example, after first sheltering, the population could
be instructed to evacuate in a direction to avoid groundshine. Tr. 14,23944.
8.71. In explaining the difficulties with dealing with such hypothetical cases,
Mr. Keller summed up the controversy among the adverse parties quite clearly
and succinctly: the uncertainty of what is going to occur prior to it occurring
is great Citing a few of the possible uncertainties (e.g., various combinations
of meteorology, start and duration of release, and source term), Mr. Keller
explained that all of the uncertainties can have very large consequences - much
larger than the benefit one would get from sheltering, especially the sheltering
with the low shielding factors found in the beach area. In retrospect, it may turn
out that sheltering, particularly in minor releases, would have been the better
choice, but this would be second-guessing. Tr. 14,241-44. It is necessary to
reduce the groundshine component. In a real event, where the decisionmaleer
has to malee an actual decision, the beuer course is to evacuate in roughly a
2-mile circle, in case things go as badly as they can. Don't calculate - just
do it. Tr. 14,243-44. The Board finds that Mr. Keller defended well FEMA's
position against the many hypotheses put to him by the Intervenors.
8.72. Intervenors, particularly NECNP, fault Mr. Keller's testimony on the
grounds that his analysis is generalized, generic, and not specific to the Seabrook
site. NECNP PFs 27-28. This is not a valid criticism of the testimony.
Mr. Keller's technical analysis is no less relevant to Seabrook simply because
his reasoning and the physical laws of nature relied upon may also be relevant
to other nuclear power plants.
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Implementing Provisions
8.73. NECNP urges the Board to withhold approval ofFEMA's conclusions
on the adequacy of sheltering the transient beach population unless there are
implementing provisions. NECNP PFs 4042. As noted above, FEMA stated
that when the sheltering option is incorporated into the NHRERP, implementing
detail will be necessary. Cumming and Keller, ff. Tr. 13,968, at 11. With respect
to the small number of transients depending upon transportation, FEMA's
Mr. Cumming believes that there is now some degree of implementing detail.
We do not believe that any additional planning detail is necessary for that group.
However, with respect to the so-called ''98%'' - the balance of the transient
population at the beach - FEMA's position is not clear. Compare Tr. 14,21920 with Tr. 14,252.
8.74. FEMA has monitored the transcripts of this proceeding and now may
be satisfied that, given the "extremely, extremely limited option" of sheltering,
implementing detail for sheltering the general transient beach population would
not be essential to FEMA's approval. As FEMA's witness, Mr. Cumming, noted.
to use the sheltering option, decisionmakers must be able to Icnow exactly what
they are doing. Tr. 14,253. Even so, the Board is not confident that it Icnows
what FEMA's final stand on this matter is.
8.75. After reviewing the testimony on the reasons why sheltering is a
very low-probability option, particularly Mr. Keller's explanation of the many
conditions that must line up before sheltering can be predicted to save doses,
the Board is concerned that forcing implementation into the NHRERP would
be a mistake. The greatest risk is that the decisionmaker might implement
the sheltering option using preset implementing detail without understanding
that the potential benefits are not very great and can be readily outweighed
by the uncertainties. Certainly, without Icnowing what type of implementing
detail might be included in the NHRERP, we cannot require implementation
as a condition of approval as NECNP recommends. Nor would cluttering the
NHRERP with unnecessary detail improve it.
8.76. We doubt that preset sheltering implementation is a practical or
conservative approach. There are already provisions for flexible EBS messages
to the beach visitors. In any event, the absence of implementing detail
for sheltering in the NHRERP is not so material as to foreclose a finding
by the Board that the NHRERP provides reasonable assurance that adequate
protective measures will be taken in the event of a radiological emergency at
Seabrook. The Board is confident that FEMA and the State of New Hampshire
will appropriately resolve any differences on the point upon reviewing the
Board's concerns. We are reinforced in this view by the observation that
New Hampshire emergency planning officials, and in particular, Mr. Richard
H. Strome, the Director of the State's Office of Emergency Management, were
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in virtually constant attendance during the long hearing on these issues. New
Hampshire officials testified extensively on the NHRERP. They demonstrated a
thorough understanding of the plan, the NRC and FEMA's emergency planning
regulations, and the relevant technical considerations. We believe that the State
of New Hampshire will take advantage of any reasonably available opportunity
to improve and to maintain the NHRERP and to ensure its implementability. We
need not tell them how to implement further the plan's sheltering provisions.
8.77. Moreover, the Board is mindful of the guidance of NUREG·0654 that
planning for particular accidents or accident sequences is not required in that
"[n]o specific accident sequence should be isolated as the one for which to plan,
because each accident could have different consequences, both in degree and
nature." Id. at 6.
Amount of Sheltering
8.78. Returning to the subissue of the accuracy of the Stone and Webster
shelter study, as we noted above, New Hampshire intends to use the study only
as a resource document that identifies a large number of shelters from which
public shelter choices can be made. Mass AG and Town of Hampton presented
evidence that many of the owners of the shelters listed in the shelter study had
never been contacted by Stone and Webster, that a number of the shelters in fact
were unsuitable for various reasons, and that a number of the owners claimed
that in the event of a real emergency, they would not open their establishments
to shelterees. Goble Panel Oir., ff. Tr. 10,963, at 6·7, 36·67; Moughan and
Lincoln Dir., ff. Tr. 10,857, passim; Hollingworth Dir., ff. Tr. 10,832, passim.
8.79. In retrospect the Board permitted the litigation over the sufficiency
of adequate sheltering to grow larger than it needed to be. Upon final analysis
the Attorney General and Hampton presented the very reasons why sheltering
in the Seabrook beach EPZ would be an option of very limited utility. Carrying
Intervenors' argument to the end, if sheltering is not an effective protective
action, then their respective contentions, faulting the NHRERP for not providing
. for sheltering, fail. Evacuation would then be the only protective option.
8.80. Nor can the sheltering contentions be read to allege that sheltering
must be a protective option for the beach population. The Commission's
emergency planning regulations do not require sheltering as such. The pertinent
proviSion, 10 C.P.R. § 50.47(b)(10), requires only a "range of protective actions."
The relevant planning element, NUREG·0654, J.10.m, requires an evaluation of
the expected local protection afforded by sheltering, but does not set standards
for that protection or require it And, of course, it is now well established as
the law in this case that the emergency plan for the Seabrook station need not
achieve any preset dose savings. Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit I), CLI-86·13, 24 NRC 22, 30 (1986); Southern California
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Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), CLI-83-

10, 17 NRC 528, 533 (1983); Notice of Rulemaking, Licensing of Nuclear
Power Plants Where State and/or Local Governments Decline to Cooperate in
Offsite Emergency Planning, 52 Fed. Reg. 6980, 6982 (Mar. 6, 1987); Notice
of Promulgation of Rule, Evaluation of the Adequacy of Off-Site Emergency
Planning for Nuclear,Power Plants at the Operating License Stage Review Where
State and/or Local Governments Decline to Participate in Off-Site Emergency
Planning, 52 Fed. Reg. 42,078, 42,084-85 (Nov. 3, 1987); Ruling Precluding
Admission of Sholly, et 01., Testimony, 'fr. 5594-609.
8.81. The Intervenors' contentions were pressed by them under a theory that
a minimum amount of sheltering must be available for the beach population,
given the evacuation characteristics of the Seabrook beach EPZ. Even though
we have rejected that theory as a matter of law, the contentions have induced
the Board to recast the issue as being whether the State of New Hampshire has
given careful and adequate consideration to sheltering as a protective action.
Subsumed in that issue is the premise that if expected sheltering can readily
afford dose savings over immediate evacuation for the spectrum of accidents in
the NUREG-0654 planning assumptions, sheltering should be provided for, or
its omission should be justified. In this case the State of New Hampshire has
provided for sheltering under the very limited circumstances discussed above.
Therefore, to the limited extent that sheltering is a protective option for the beach
population, some thought must be given to whether there is enough sheltering
even for those limited cases, or if not, whether evacuation would be the choice.
It is by this reasoning that the Board arrives at the conclusion that the quantity
of suitable sheltering near the beaches requires further discussion.
8.82. We agree with the Applicants and Staff that there were weaknesses in
the sheltering surveys sponsored by the Intervenors. In some cases the survey
sponsored by the Town of Hampton (Moughan and Lincoln Dir., ff. 'fr. 10,857,
Attachment and Supplemental Attachment), and that sponsored by Mass AG
(Goble Panel Dir., ff. 'fr. 10,963, Attach. 12), showed different responses with
respect to the same properties. In addition, we agree that the survey sponsored
by the Attorney General has a built-in bias in that it identified the survey as being
done for the Massachusetts Attorney General. Tr. 11,423; Mass AG Exh. 19,
passim. But even giving full weight to the Intervenors' surveys, there still
remained most of the sheltering identified by Stone and Webster. Furthermore,
at the request of the Intervenors, the members of the Board made site visits to
the beach area observing the general sheltering situation. By any measure, it
is clear that among the residential and 'commercial buildings in the EPZ beach
communities there is a substantial amount of available sheltering - typical of
beach areas.
8.83. The shelter survey indicates that some three times as much potential
shelter space as is necessary is available (Appl. Dir. No.6, ff. 'fr. 10,022,
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Attach. 3, at 1; Tr. 10,687-88) with an average dose reduction factor of
better than 0.9 (fr. 10,764-65). Materials offered by the Intervenors as to
unsuitable accommodations included within the study, even if fully credited,
only eliminate some 20% of the existing shelter potential. Compare Goble
Panel Die., fT. Tr. 10,963, at 58, with Appl. Exh. 2, at 7. Indeed, according to
the Applicants and Staff, even accepting Mass AG's witnesses' estimate of the
peak population involved and their further estimates of inaccessible shelter space
(see Goble Panel Die., fT. Tr. 10,963, at 35), there is sufficient available space to
adequately accommodate that population. Tr. 11,415-18; compare Tr. 11,60913; see Appl. PF 10.1.63.
8.84. In the very limited cases where sheltering would be deemed in advance
to achieve dose savings (gaseous release, arriving early, with a short duration
compared to extended evacuation time estimates), it is unlikely that evacuation
would afford very much dose avoidance. That is one of the premises underlying
a rare choice of sheltering. In fact, Dr. Goble believes that sheltering is the only
response that would do any good in a "puff" release. Goble Panel, ff. Tr. 10,963,
at 15-16. It follows, then, that sheltering would be the protective option even if
there were not enough shelters for the entire beach population. The exact amount
of sheltering, exceeding any significant amount, therefore, is immaterial to its
choice as a protective action in the circumstance presented to us as sheltering
situations.
8.85. The Board has considered the proposed findings that the owners
of establishments in the beach communities would close theie doors to the
transient beach population because of hostility toward the utility. We reject
that proposition because it is logically flawed. There is no reason why beach
area proprietors would transfer their hostility to the beach population. It is
more likely that, in an actual emergency, the transient beach population seeking
shelter would be seen as fellow victims.

FEMA's Change of Position
8.86. FEMA changed its position on the beach population sheltering issue.
On September II, 1987, FEMA filed proposed testimony in this proceeding in
which it stated that, considering the evacuation time estimates for Seabrook. "it
appears that thousands of people could be unable to leave during an accident
at Seabrook involving a major release of radioactivity without adequate shelter
for as much as the entire duration of that release." Therefore, according to
FEMA, until the beach protection issues are resolved, FEMA would not be able
to conclude that the New Hampshire State and local plans to protect the public
in the event of an accident at Seabrook are adequate to ''protect the public
health and safety by providing assurance that appropriate measures can be taken

772

offsite in the event of a radiological emergency." Citing FEMA regulation 44
C.F.R. § 3S0.S(b).
8.87. The proposed FEMA testimony had been prepared by, and was to
have been presented by, Mr. Edward A. Thomas, Chief of the Natural and
Technological Hazards Division, FEMA Region I. Mr. Thomas was then also
the Chairman of FEMA's Regional Assistance Committee for Region I. The
September 11, 1987 proposed testimony was never offered by FEMA. Instead,
FEMA presented the testimony of William R. Cumming and Joseph Keller.
Cumming and Keller, ff. Tr. 13,968. Mr. Keller's portion of the FEMA
testimony has been adopted almost in its entirety by the Board in the findings
above. As can be readily observed, FEMA arrived at quite a different conclusion
in the testimony received into evidence. Mr. Cumming, a FEMA attorney
with pertinent program responsibilities, contributed to FEMA's testimony by
explaining the developments leading to FEMA's current position, and the legal
basis for FEMA's position. [d. at 1-7.
8.88. Signs that FEMA's position was beginning to change emerged in its
proposed supplemental testimony of January 25, 1988. There FEMA explained
that it could not conclude that the NHRERP was adequate until it is clear
that New Hampshire has considered and explained the use it intends to make
of sheltering. Not that FEMA was imposing a requirement that sheltering be
available, but if New Hampshire did not intend to employ sheltering for the
transient beach population, FEMA expected to review the rationale for that
choice. [d. at 2. It was New Hampshire's response to FEMA's comments and
FEMA's subsequent review of that response that led to much of the substantive
evidence adduced on the issue of sheltering the transient beach population.
8.89. The full swing of FEMA's position became apparent on March 14,
1988, when FEMA again filed proposed testimony explaining that the September
11, 1987 proposed testimony was outdated. FEMA found that the pertinent
planning elements ofNUREG-0654, ].9 and J.I0.m, were now satisfied.
8.90. The Intervenors reacted strongly. Where once they perceived that
the rebuttable presumption attendant to a FEMA finding was theirs, now the
presumption would work against them. 10 C.F.R. § S0.47(a)(2). They set about
trying to recapture the FEMA presumption, or, failing that, at least to destroy any
advantage to Applicants' case. Based in part upon a deposition of Mr. Thomas,
Intervenors began a large and aggressive discovery program founded on the
proposition that the original FEMA position had yielded to improper political
influences and to threats from NRC Stalf officials.
8.91. The Board took over active management of the controversy. In part to
reduce unnecessary discovery burdens, and in part to ensure accuracy and public
confidence in the hearing, we invited Mr. Thomas and the cognizant FEMA and
NRC officials to testify.
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8.92. The Board received the testimony of FEMA' s Associate Director for
State and Local Programs and Support, Mr. Grant Peterson; FEMA's Deputy
Associate Director for State and Local Programs and Support, Dr. David
McLoughlin; and FEMA's Assistant Associate Director for the Office of Natural
and Technological Hazards, State and Local Programs and Support, Mr. Richard
Krimm. These officials had the principal responsibility within FEMA for
establishing the relevant FEMA policies and regulatory positions as well as
managing the respective programs. Collectively, they were responsible for
FEMA's change of position on the sheltering issue. They were selected by
the Board to appear in consultation with the Intervenors. For 3 days they were
subject to extensive examination and cross-examination. Tr. 12,649-782, 12,78813,053, 13,061-298.
8.93. The Board found no basis whatever to support a charge that FEMA's
change in position was a result of political pressure or NRC threats - or that
such pressure or threats ever existed. Rather, FEMA's change was brought
about by a thorough evaluation of the technical, regulatory, and legal issues
involved. Id., passim. See also AppI. Exh. 38 (Letter to Senator Glenn from
FEMA Director Becton, May 13, 1988). After hearing from the FEMA officials,
the Board found no need to hear from NRC Staff officials on the matter in
controversy. Mr. Thomas' testimony had no significant effect upon the weight
to be given FEMA's final testimony. Tr. 13,684-879.
8.94. The digression into the reasons for FEMA's change of position was
in the nature of discovery. It produced relatively little information on the
merits of the Intervenors' sheltering contentions, and what little information
was developed was reproduced in other evidence. Consequently there would be
no benefit to this decision to be gained from further review of the matter. There
is no need to discuss the Intervenors' extensive proposed findings respecting
FEMA's change.
8.95. FEMA's Regional Assistance Committee (RAC) contributes advice
on FEMA's review of emergency plans. It is an interagency committee in each
region. In Region I the RAC is comprised of nine federal agencies: FEMA,
NRC, EPA, Departments of Energy, Interior, Health and Human Services,
Transportation (Coast Guard), Commerce (NOAA), and Agriculture. FEMA
Dir., ff. Tr. 3088. FEMA's final position on the beach population sheltering issue
had the support of a majority of the Regional Assistance Committee. The earlier
position did not have Regional Assistance Committee approval. Appl. Exh. 38;
Staff Exh. 2(a) and Exh. 3. In any event, FEMA's position on the sheltering
issue, with nothing more than its technical and regulatory analysis, is supported
by the preponderance of the reliable, probative, and substantial evidence.
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Summary and Conclusions
8.96. With respect to issues concerning sheltering the beach population, the
Board summarizes and concludes as follows:
1. The preferred protective action for the seasonal beach population in
the Seabrook EPZ is almost always early beach closure or evacuation.
2. Employing the shelter-in-place concept, the State of New Hampshire
is prepared to recommend sheltering of the beach population in
consideration of a very limited number of conditions:
A. When sheltering can be predicted to be the most effective
option for achieving maximum dose reduction.
B. In consideration of impediments to evacuation such as fog,
snow, road and bridge conditions, and highway construction.
C. When transients without transportation need sheltering pending evacuation.
3. The likelihood that sheltering would afford maximum dose savings
to the transient beach population is very low. Such a determination
would require:
A. That no earlier action, such as precautionary beach closing
had been taken.
B. There exists a peak or close-ta-peak beach population with
consequent evacuation times significantly longer than the
duration of the predicted release.
C. The release is predicted to be one of short duration, without
particulates, and projected to arrive at the beach in a short
time.
4. It is unlikely that the duration or amount of an uncontrolled release
can be reliably predicted.
S. New Hampshire appropriately assumes a dose reduction factor of
0.9 for the available sheltering in the beach areas which is the same
as saying that such shelter provides 10% shielding from the plume
exposure compared to no shelter. Such sheltering rapidly degrades,
especially for inhalation doses.
6. There exists enough sheltering for the peak or near-peak transient
summer beach population. In the very limited circumstance where
sheltering is the planned option, given the substantial amount of
sheltering, sheltering probably would provided maximum dose saving
even if there were not enough available Sheltering for the entire beach
population.
7. The NRC's emergency planning regulations and the planning elements of NUREG-0654, FEMA-REP-l do not require sheltering as
such. There is no legal requirement that Applicants demonstrate that
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preset minimum dose savings will be achieved with respect to the
NHRERP in general and with respect to its provisions for shellering or evacuating the transient beach population in particular. Even
so, before a finding can be made that adequate protective measures
can and will be taken in the event of a radiological emergency at
Seabrook, the Board must find that the Stale of New Hampshire has
carefully considered the option of shellering the transient beach population within the Seabrook close-in EPZ. and that provisions have
becn made for shellering if that protective action will readily and
predictably provide maximum dose savings under the circumstances
of the area that exist.
9. FEMA has concluded that the requirements for a range of protective
actions under NUREG-0654, FEMA-REP-l, have been satisfied even
though the Stale of New Hampshire has chosen not to sheller the
beach population except in very limiled circumstances. FEMA also
concluded that there is a technically appropriate basis for New Hampshire's choice. FEMA's finding is supported by the preponderance
of the reliable, probative, and substantial evidence.
11. The Board finds and rules that adequate consideration has been given
by the State of New Hampshire in the NHRERP to the protective
action of shellering for Seabrook area beach population.

9.

EVACUATION TIME ESTIMATES (ETEs)

Legal and Regulatory Requirements (or ETEs
9.1. One of the sixteen planning standards in 10 C.F.R. § 50.47{b) which
must be met before offsite emergency plans can be approved is that:
A range of protective actions have [sic) been developed for the plume exposure pathway for
emergency workers and the public. Guidelines for the choice of prolective actions during an
emergency, consistent with Federal guidance, are developed and in place. • • •

10 C.F.R. § 50.47{b)(IO).
9.2. Appendix E, § IV, to 10 C.F.R. Part 50, requires that the Applicant(s)

shall:
provide an analysis of !he time required to eva~te and for taking other protective actions for
various sedors and distances within the plume exposure pathway EPZ [emergency planning
zone) for transient and permanent populations.

9.3. Pursuant to NUREG-0654, compliance with the foregoing provisions
requires that an evacuation time estimate be prepared. An ETE should provide a
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reasonable estimate of the time required to evacuate various sectors of the En.
taking into account such factors as the traffic capacities of evacuation routes
under emergency conditions, and should provide an identification of and means
for dealing with potential impediments to use of evacuation routes. NUREG0654, § llJ.IO(i) and (h). Appendix 4 of NUREG-0654 provides guidance for
the preparation and presentation of an ETE.
9.4. The emergency planning regulations do not set specific time limits
governing the evacuation of plume EPZs. The matter of time within which
an evacuation might be accomplished is to be determined on a case-by-case
basis upon a consideration of all relevant conditions prevailing on the specific
lOCality. The primary purpose for having evacuation time estimates is to assist
responsible governmental officials in making informed decisions regarding what
protective actions are appropriate in a given radiological emergency in order to
maximize dose savings. To make these decisions the government officials must
have available to them evacuation time estimates that are realistic appraisals of
the minimum period in which, in light of existing local conditions, evacuation
could reasonably be accomplished. The nearer to plant the area that might
have to be evacuated, the greater the importance of accurate time estimates.
Cincinnati Gas & Electric Co. (William H. Zimmer Nuclear Power Station,
Unit 1), ALAB-727, 17 NRC 760, 770, 771 (1983).
9.5. An ETE should not reflect a worst-case scenario, rather, it should reflect
realistic conditions so that it is of use to the decisionmakers; for an ETE to be
too "conservative" in its assumptions is as detrimental as it would be for all
assumptions to be made in a highly "unconservative" manner. Philadelphia
Electric Co. (Limerick Generating Station, Units I and 2), ALAB-845, 24 NRC
220, 246 (1986); id., ALAB-836, 23 NRC 479, 491 (1986). We would state
the concept somewhat differently: Conservatism in an ETE lies neither in the
direction of overestimating or underestimating, but in the direction of realism.
9.6. The Commission has emphasized that an adequate emergency plan is
not required to achieve a preset minimum dose savings or a minimum evacuation
time for the EPZ in the event of a serious accident Long Island Lighting
Co. (Shoreham Nuclear Power Station), CLI-86-13, 24 NRC 22, 30 (1986).
Background
9.7. A number of contentions admiued for litigation in this proceeding raise
issues as to the reliability of the ETE which has been done for Seabrook Station.
See summary of contentions and bases set out in Appl. Dir. No.7. ff. Tr. 5622,
at I-II. One of the issues raised by the ETE contentions relates to the subject
of human behavior in an emergency situation and is treated in a separate section
of this Partial Initial Decision. See § 7, supra.
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9.S. Notwithstanding the fact that the regulatory scheme for ETEs does not
set minimum limes for evacuations, the Intervenors have pressed a position that
the ETEs for the beach area near Seabrook are simply too long. For example,
even after the Commission's clear-cut explanation of the standards for dose
savings and evacuations in serious-accident situations in the Shoreham decision,
CLI-86-13, supra, the Attorney General still sees the central controversy as
"whether, during the summer months, and especially when the beach areas
adjacent to the plant are crowded, the population in the beach areas can be
evacuated safely and in a reasonable enough time to afford them adequate
protection were a serious radiological emergency to occur." MAG PF 6.1.11. As
a consequence, the case presented by the Attorney General. the lead Intervenor
on the ETE issue. consisted of evidence that the ETEs prepared by Applicants'
contractor were too short, although we recognize that some of the contentions
addressed the workability of the NHRERP traffic management plan itself.
Unfortunately the Applicants met the Intervenors' case in kind by presenting
a case tending to show ETEs shorter than we believe to be warranted. The
Staff. through its expert witness. brought greater objectivity to the controversy.
9.9. Another unfortunate aspect of the way the evidentiary record developed
was the fact that the ETE issues were heard months before the contentions on
sheltering the beach population were heard. Therefore, within the context of
the ETE debate. there was little or no appreciation among the parties of the fact
that sheltering would rarely be the protective action for the beach population.
The significance of this fact is that, to the extent that evacuation is the forced
protective action. it is less likely that a decisionmaker will be influenced in his
protective action decision by ETEs within the relatively narrow range bounded
by the different ETEs advanced by the adversary parties. We return to this point
in our conclusions below.
9.10. Our view of the ETE issue is that even though evacuation time
estimates are unlikely to be controlling factors in assisting New Hampshire
officials in choosing the most appropriate protective actions for the summer
beach population. the estimates should be as accurate as reasonably achievable
under the state of the art. but with due consideration also given to their
predicted use. The various experts presented by the Applicants. Massachusetts
Attorney General. and the Staff. while clearly competent in the field of traffic
engineering. and ETEs in particular, had no expertise in protective actions related
to radiological emergencies. Therefore their strongly held views on how accurate
ETEs should be were founded on their opinions of how accurate ETEs can be.
They demonstrated no understanding of how ETEs in the range litigated would
influence the protective action choice of the decisionmaker during a radiological
emergency at Scabrook.
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Description or the EPZ Beach Area
9.11. Although Seabrook Station is commonly referred to as being located
on the New Hampshire seacoast, in fact it is located on the western edge of a
harbor that is protected from the Atlantic Ocean by a series of low-lying barrier
islands. These islands are from 1/4- to 1/2-mile wide and run from Hampton
south through Seabrook and the Massachusetts towns of Salisbury, Newburyport,
and Newbury. At various points, tidal marsh, instead of harbor water, separates
the New Hampshire and Massachusetts mainland from these islands. The main
inlet to this harbor is located about 1.7 miles directly to the east of the plant,
and the state line between Massachusetts and New Hampshire is about 2 miles
to the south. The chief problem confronting evacuation planners is that few
roads lead onto and off the islands, yet some of New England's most beautiful
sandy beaches north of Boston are loeated on these islands, and these beaches
attract tens of thousands of transient visitors during the summer. The barrier
islands have also become quite developed and now contain a sizeable permanent
population. There arc also hundreds of beach houses and rental units which are
populated only during warm weather, as they are not winterized. Many stores,
shops, restaurants, and arcades are found concentrated in beach areas of Hampton
and Salisbury. There are also two major state parks on the islands which attract
thousands of beach-goers: Hampton Beach State Park and Salisbury Beach
State Reservation.
9.12. An understanding of the road network in the beach areas is essential
to an understanding of the evidence, the Board's findings, and the evacuation
concerns. Coastal Route lA is the one road that traverses the barrier islands in
New Hampshire from north to south. It is a two-lane road. DeMarco and Lally,
ff. Tr. 3659, at 5. This road, also known as Ocean Boulevard, extends north
across the state line out of Salisbury Beach and runs for about 11/2 miles through
Seabrook's beach area. Heading further north, it then crosses the Hampton
Harbor Bridge and passes through the crowded beach area in Hampton. [d.:
Adler, ff. Tr. 7109, at 2. After winding about 4-5 miles through Hampton, it then
winds along the coast to the north, through the EPZ towns of North Hampton
and Rye, and finally ends in downtown Portsmouth. Adler, ff. Th. 7109, at 2.
9.13. The other major north-south routes in the EPZ are Route I, which
is on the mainland and parallels Route lA about 3 miles to the west of the
coast, and Interstate 95, a limited-access multilane expressway, which is about
4 miles west of the beaches. [d. The obvious traffic strategy for an evacuation
when the beaches are crowded is to get those in the beach areas onto 1-95 as
quickly as possible. The problem is that there are only five roads connecting
coastal Route lA with Route lover the 10-mile stretch between Seabrook and
Portsmouth and each one is a two-lane road (one lane in each direction). Outside
of Portsmouth there are only three access points onto 1-95 from roads leading
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west from Route 1: at Route 110 in Amesbury; at Route 107 in Seabrook; and
at Route 51 in Hampton. The-latter access junction, Route 51 at 1-95, is the
choke point or controlling traffic-control point affecting the overall evacuation
time for the beach area. A map of the Seabrook beach Arca EPZ is appended
to this decision.
Applicants' Case
9.14. Volume 6 of the New Hampshire Radiological Emergency Response
Plan (NHRERP) Revision 2, includes a series of evacuation time estimates for
the general population for nine different regions and ten different evacuation
scenarios. NHRERP, Vol. 6, at 10-6 to 10-10. As noted below, some of the
ETEs for certain scenarios have been superseded by testimony at the hearing.
Volume 6 also contains the traffic management plan which the State of New
Hampshire has chosen to rely upon (see id., §§ 7-9 and Appendices I-L), and
a description of the study done to estimate evacuation times based on that
traffic management plan. See id., §§ 1-6, 10, and Appendices A-H, M, and N.
Section 12 describes surveillance procedures for spotting road blockages caused
by disabled vehicles and recommends locations for positioning tow trucks during
an evacuation. All the work reflected in Volume 6 was prepared by KLD
Associates, Inc., under the direction of Edward B. Lieberman. Tr. 5638. The
work was done over the 12-month period from August 1985 to August 1986,
when Revision 2 was published. NHRERP, Vol. 6, at 1-1.
9.15. The Applicants' panel of witnesses for their direct case on this
subject consisted of Messrs. Callendrello and Frechette, whose professional
qualifications were described in § 2, supra, joined by Gordon Derman, President
of Avis Air Map Company (Qualifications, ff. Tr. 5260), Edward B. Lieberman,
of KLD Associates (Qualifications, ff; Tr. 5617), who calculated the ETEs,
and Dennis S. Mileti, Ph.D., Professor of Sociology and Director of the
Hazards Assessment Laboratory at Colorado State University (Qualifications,
ff. Tr. 5619).
9.16. Mr. Lieberman is a recognized authority in the field ofETE development and was, until the change of position on Seabrook by the Commonwealth
of Massachusetts, the expert retained by the Commonwealth which, inter aUa,
performed an independent technical review of Mr. Lieberman's methodology
and found it acceptable. Tr. 6781-87.
9.17. The panel members individually and as a whole were competent to
testify on the subjects addressed.
9.18. In addition, rebuttal testimony was presented by the Applicants with
respect to certain surveys presented by witnesses for the Mass AG (Appl. Reb.
No.3, ff. Tr. 9154; Appl. Reb. No.4, ff. Tr. 9155), by a panel including
Dr. Mileti and Bruce David Spencer, Ph.D., Director of Methodology Research
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Center NORC, University of Chicago and Associate Professor of Statistics and
Education at Northwestern University (Qualifications, ff. Appl. Reb. No.3,
ff. Tr. 9154). The Board finds that Dr. Spencer and Dr. Mileti were competent
and qualified to testify as to the subjects they addressed.
ETE IDYNEV Model
9.19. In the NHRERP a number of ETEs for various scenarios were
presented. Appl. Exh. 5, Vol. 6, § 10.
9.20. These estimates were made by using a computer model known as
IDYNEV. [d. at 10-1.
9.21. IDYNEV (Interactive Dynamic Network Evaluation) is an analytical
tool developed by KLD for FEMA. It consists of an equilibrium traffic assignment submodel, a macroscopic traffic simulation submodel, and an intersection
capacity submodel. [d. at 1-12. According to Dr. Urbanik, the NRC Staff's
ETE expert, the IDYNEV model is the state-of-the-art technology for ETEs.
Mass AG Exh. 10 at 1; Tr. 7440-42.
9.22. Although the Massachusetts Attorney General, through his expert
witness, Dr. Avishai Ceder, criticized the IDYNEV model on many grounds
in his testimony (ff. Tr. 5169), the Applicants and Staff handily fended off his
criticisms. Appl. and Staff PFs 6.1.15-6.1.53. In his proposed findings the
Attorney General declines to address the merits of the IDYNEV modeJ, urging
the Board not to resolve the matter. The Attorney General's surviving complaint
is that Dr. Ceder was not provided the source code for IDYNEV - a matter not
pursued during discovery. See MAG PFs 6.1.427-6.1.253. The Board notes that
the Attorney General's well-qualified witness, Dr. Adler, also used IDYNEV in
his analysis of the ETEs. We conclude that IOYNEV is appropriate for use in
determining ETEs for nuclear power plants.
9.23. In direct testimony presented during the hearings, the Applicants
presented updated ETEs, also made through the use of IOYNEV, but which
took into account, inter alia, (a) information obtained from more recent aerial
surveys which affected population estimates and vehicle estimates, (b) new
ramp-capacity assumptions set out in the 1985 Highway Capacity Manual, (c)
an assumption of a larger voluntary or "shadow" evacuation in areas within and
beyond the EPZ, (d) a more detailed representation of through traffic along the
interstate highways, and (e) three additional analysis regions. Appl. Dir. No.7,
ff. Tr. 5622, passim, and particularly at 42-43.
9.24. After publication of NHRERP Revision 2 (Appl. Exh. 5, Vol. 6) and
during the course of the proceeding, additional ETEs were generated. A matrix
showing ETEs for the various areas of evacuation and scenarios (i.e., weather
conditions, day of week, time of day, and season) are set out in the record. Staff
Exh. 1, ff. Tr. 6742.
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9.25. These ETEs are expressed in time from the Order to Evacuate (OTE)
and do not include the times between notification or an order for "beach closure"
and the OTE; this was done because beach closure may precede an OTE by
hours and possibly days in a given situation. Appl. Dir. No.7, ff. Tr. 5622, at
77; Tr. 6751-53.
9.26. The effect of the new IDYNEV runs on the various ETEs was an
increase of 95 minutes to a decrease of 15 minutes, depending upon the scenario
and region being considered. Compare Appl. Dir. No.7, ff. Tr. 5622, at 42-43,
with Appl. Exh. 5, Vol. 6, at 10-6 to 10-10.
Intervenors' Case
9.27. The Massachusetts Attorney General was the lead Intervenor on the
ETE issues and presented the only expert testimony. SAPL also presented testimony, that of Mrs. Mimi Fallon and State Representative Beverly Hollingworth,
whose testimony was helpful to the Board.
9.28. The Mass AG's ETE witnesses included Dr. Thomas Adler, the
president of Resource Systems Group, Inc.; Dr. Colin High, Research Associate
Professor of Engineering and Environmental Studies, Dartmouth College; and
Dr. William Befort, Assistant Professor of Rlrest Resources, University of New
Hampshire.
9.29. The Attorney General also presented Dr. Avishai Ceder, Visiting
Professor of Civil Engineering and principal-in-charge of traffic engineering
and network optimization projects at Massachusetts Institute of Technology,
and Dr. Albert Luloff, Associate Professor of Rural Sociology and Community
Development, University of New Hampshire. Dr. Ceder's testimony challenged
the validity of the IDYNEV code, and, as we noted above, the Attorney
General did not pursue Dr. Ceder's substantive criticisms. Nor did the Attorney
General follow through on Dr. Luloff's testimony on population growth rates
and population distributions within the EPZ. See Appl. PFs 6.1.54-6.1.70.
9.30. Other Attorney General witnesses, Dr. Stephen Cole, Dr. Donald
Zeigler, and Dr. James Johnson, Jr., were presented on the human factors aspects
of emergency evacuations, and their testimony was addressed in that section of
this decision.
9.31. Intervenors' primary ETE witness was Dr. Adler. He has a Ph.D. from
Massachusetts Institute of Technology in Transportation Systems. Adler, ff. Tr.
7181, at 2, and Attach. 1. Over the period 1976 to 1986 he was a professor in the
Resource Policy Center, an academic and research program of the Thayer School
of Engineering at Dartmouth College. [d. At Dartmouth he taught graduateand undergraduate-level courses in the areas of transportation systems analysis, transportation engineering, transportation planning, computer/mathematical
modeling techniques, statistical analysis, and computer science. [d. He also

782

directed a program of research for clients such as the U.S. Department of Transportation, U.S. Department of Energy, and others in the general area of computer
modeling of transportation systems. [d.
9.32. Since 1986, Dr. Adler has been the president of Resource Systems
Group, Inc., a private consulting firm, where he has maintained research and
project activities similar to those he pursued while at Dartmouth. Dr. Adler
conducted a review and evaluation of the validity and reliability of the Seabrook
Station ETE study and traffic management plan incorpomted into Volume 6 of
the NHRERP. [d. at 6. In doing this work he obtained from KLD a compiled
version of the IDYNEV computer program and the computer tapes of the input
files KLD used for the ETE study documented in Volume 6. [d. at 7. As the
Attorney General puts it "he got the IDYNEV model up and running," and he
examined all of KLD's input data. He then conducted over seventy-five sepamte
model runs and sensitivity tests using IDYNEV. We find that Dr. Adler, with his
knowledge and experience, and equipped with a copy of the IDYNEV model,
was well qualified and equipped to comment on the adequacy of the ETE study
and the accuracy of the ETEs it produced. We also find that his testimony was
helpful, but that portions of his critique of the KLD study were beyond the area
of his expertise.
9.33. The Attorney Geneml elected to consolidate his case into proposed
findings on four "ovemrching problems with the ETE analysis and traffic
management plan." MAG PF 6.1.43. We agree with the Attorney General that
the problems he has elected to confront in his proposed findings are probably
those that require the most serious consideration by the Board.
9.34. The major issues the Attorney General elected to pursue concern his
claim of critical inadequacies in the planning with respect to: (1) returning
commuters; (2) vehicles in the beach areas; ·(3) the late staffing of traffic and
access control posts; and (4) the IDYNEV model. [d. Given the- Board's
discussion of the Attorney Geneml's position on the IDYNEV model, above,
we infer that leaving that issue in the list of the major issues troubling the
Attorney General was the result of a 'drafting error. The other three issues,
however, are important as we note in the following findings.
Returning Commuters
9.35. Contentions TOH III(D) and SAPL 31(7) raised the issues pressed by
the Intervenors at the hearings, whether the Volume 6 ETE study adequately
considered the effects on the ETEs of the thousands of returning commuters
whose vehicle trips home would occur simultaneously with the evacuation trips
of others. By way of introducing his concerns about returning commuters and
other ETE issues, the Attorney General, citing from Dr. Ceder's testimony,
explains that essentially IDYNEV performs ETE calculations by simulating or
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"modeling" all the vehicular trips that would likely occur on the EPZ road
network under a variety of different evacuation scenarios. Ceder, ff. Tr. 5169,
at 4. Dr. Ceder explained further:
Stated simply. IDYNEV is a computer model into which is put instructions describing each
key link of roadway network and each key intenection to be used in the evacuation. The
model is then given inputs for the number of vehicles entering the simulated roadway networlc
at various "entry nodes," i.e., points at which vehicular evacuation trips originate. Next,
the IDYNEV model assigns the input vehicles to certain links (based on some behavioral
assumptions) and simulates their movement across the networlc (based on some assumptions
about speed, delay and congestion level). Following this simulation, the model calculates
how long it would take to have all the vehicles travel to points 2 miles, S miles, and 10
miles from Seabrook Station (or to the EPZ boundary, which in some points is almost 14
miles from the nuclear plant). • • • As is described in Volume 6, KLO Associates used
the IDYNEV model to produce Seabrook's evacuation time estimates for ten (10) different
scenarios, depending on the season/day/time/weather combinations.

[d. at 4-5. Figure 1-3 on page 1-13 of NHRERP Volume 6 is a graphic display

of the IDYNEV model's "link-node" representation for the Seabrook Station
EPZ road network.
9.36. The number of vehicle trips modeled during each IDYNEV computer
run is, of course, one of the critical variables. In conducting its ETE study,
KLD Associates estimated what the total number of vehicle trips would be. This
process was referred to as roadway "demand" estimation. NHRERP, Vol. 6, 2-1
and passim.
9.37. Section 2 of Volume 6 specifically describes the demand estimation
process KLD used for estimating the total number of vehicular trips that would
be generated in the evacuation process by some nine groups. By process of
elimination we infer that returning commuters must be included in the first group:
''permanent residents: evacuation trips taken after leaving their homes" (at 2-5,
et seq.).
9.38. This inference is confirmed in § 5 of Volume 6 which describes the
demand estimation process utilized for the employee population. There it is
noted that for purposes of estimating evacuation traffic, those employees who
work within the EPZ and who live within the EPZ have already been counted
as part of the permanent population. [d. at 5-1.
9.39. Dr. Adler, who examined the KLD computer runs, testified that
these "return-home-from-work" trips were not explicitly modeled in any of the
evacuation scenarios even though they would add a significant number of trips
to the road network during an evacuation. Adler, ff. Tr. 7181, at 30. This
testimony was uncontradicted as far as we can determine. Dr. Adler stated that
the 1986 employment data contained in Volume 6 indicate that there could be
up to 54,488 such commuter trips home by residents of the EPZ. This is not
a useful figure, however, because it assumes that everyone working within and
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without the EPZ who has a home within the EPZ would return to that home
before evacuating. [d.
9.40. In his rebuttal testimony, Dr. Adler presents an analysis of how many
trips would likely be generated by commuters who would want to return to their
homes in the EPZ during an emergency at Seabrook Station. Adler, ff. 'It. 9524,
at 4-5. He calculated that there would be 35,200 commuter trips home that
will occur and 41,500 trips that might occur. [d. at 5. This testimony, too,
was uncontradicted, but the Board intuitively regards the figures as excessive.
Moreover, from the estimate of 35,000 to 41,000 commuter-generated trips,
Dr. Adler builds an argument that would invite an inference that these commuters
are all tripping around the EPZ on their way home and are uncounted. It is by
no means clear that this is the case. In fact, the figures advanced by Dr. Adler
do not include the commuters who begin their trips home from the beach, who
as we note below have been considered in the ETEs. During summer peak days,
those would necessarily be a large proportion of the total.
9.41. Nevertheless, if Dr. Adler's thesis is correct, a significant number of
trips by commuters to their homes were not modeled in the IDYNEV runs.
9.42. Next Dr. Adler raises the problem of "commuter surging." This
concern relates to "commute-home times." He states that, in making its ETE
calculations, KLD assumed that after public notification of an emergency at
Seabrook Station, returning commuters will have commute-home times that
are normal for the late afternoon peak-hour conditions. Appl. Dir. No.7,
ff. 'It. 5622, at 78-79. See NHRERP, Vol. 6, at 4-10. But the traffic conditions
that exist during a commuter's normal trip home will not resemble the much
more congested conditions that will occur after notification of an emergency at
Seabrook Station. Adler, ff. 'It. 7109, at 29-30; Adler, ff. 'It. 9524, at 6.
9.43. After comparing information adduced by KLD Associates and data
from Social Data Analysts (the Attorney General's contractor), the Attorney
General urges the Board to find "[ilt is simply not reasonable to assume that
under these circumstances returning commuters will be able to drive home as
quickly as they could under normal conditions." MAG PF 6.1.65, citing Adler,
ff. 'It. 9524, at 6.
9.44. Then, according to the Attorney General, by assuming that commuters
return home earlier than could realistically be expected, the KLD analyses use
trip generation times for evacuating households that are unrealistically short.
This has the effect of lowering ETEs for all scenarios according to Dr. Adler.
Adler, ff. Tr. 9524, at 6.
9.45. But, having made the argument, the Attorney General seems to back
off when he states that the primary concern is not that delays in driving home
have not been properly addressed. MAG PF 6.1.73. According to the Attorney
General the assumptions KLD made about preparation times at home mayor
may not compensate for the realistic delays commuters will experience driving

785

home. If they did not, then KLO did not utilize a "trip generation distribution"
for IDYNEV that is realistic. See NHRERP, Vol. 6, Ch. 4. While Intervenors
do dispute that KLO's trip generation times are realistic (Adler, ff. Tr. 9524,
at 6A), their chief concern lies elsewhere in the failure of IDYNEV to model
the returning commuters' trips at all. It is the delays these trips cause to other
evacuees that is the primary focus of Dr. Adler.
9.46. Applicants challenge Dr. Adler's commuter-surge hypothesis by first
challenging his interpretation of the data. See Appl. PF 6.1.156. Then Applicants
point out that the model compensates commuter travel delays by making a
pessimistic assumption in connection with the mobilization process.
9.47. However. as it turns out, the extended debate about the effect on
ETEs by delays in commuter trips home and "commuter surge" is more simply
resolved. As Applicants point out, "delay in commuters joining the evacuation
stream to leave the EPZ has no effect on the ETE so long as the trip generation
time is not lengthened to the point where it approaches what would otherwise be
the ETE." Appl. PF 6.1.154, citing Tr. 6712. The commuters' trips from home
once they arrive there have been included in the IDYNEV input. Tr. 6793-95.
9.48. Stated in its simplest terms, it does not matter (to the ETE) how
long it takes a commuter to get home before he begins to evacuate the EPZ,
assuming road network congestion, because the commuter will simply join the
evacuation stream after he leaves his home and that trip has been included in the
analysis. Extended times for commuter trips home may affect who evacuates
first in that the commuter may be farther up the evacuation stream than others.
It could be that if the commuter is very late arriving home and then begins his
evacuation trip after almost everybody else is gone. he has missed the maximum
efficient evacuation, but that scenario is not argued by the Attorney General and
is not a problem. Almost all commuters will leave work relatively early in the
evacuation. See Appl. PFs 6.1.155-6.1.156. The real issue is what effect the
returning commuter has upon the ETEs and other evacuees by using the road
network to get home.
9.49. Or. Adler's first point on the possible effect of the returning commuters' trips is about the "frictional" factor times. This is where commuters are
postulated to return home against the evacuation stream. See generally Adler,
ff. Tr. 7181, at 28-31; Adler, ff. Tr. 9524, at 4-8. One assumption built into the
model was that there would be a 10% directional "split" for traffic moving over
two-way roads (i.e.• of the traffic on the roads, 90% would be moving outbound
and 10% moving inbound). Adler. ff. Tr. 9524, at 7. See NHRERP. Vol. 6, at
3-8. When traffic flows in opposite directions on undivided roads, there is a
"frictional" interaction which has the effect of reducing the capacity of the road.
[d. To find out what the capacity reduction factor is for a 90-10 "split," KLO
referenced the Highway Capacity Manual ("HCM'') and found it to be 0.75. [d.
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9.50. Dr. Adler believes that based upon his estimate of some 40,000
commuter trips after the notification of an emergency, the 90-10 directional
split should be regarded as being in the range of 70-30 or 60-40. Tr. 9536-37.
However, Dr. Adler does not explain how he arrived at the larger proportion
of inbound to outbound drivers. Applicants do not address the matter. See
generally Appl. PF 6.1.52, et seq. The Board does not believe that matter
is of serious consequence. First, the 0.75 capacity reduction factor cannot be
assumed to be linear when the directional split changes. Logically, frictional
effects would not seem to be very sensitive once the incoming lane becomes
loaded with traffic - especially given the assumption that evacuating traffic
will also be congested (known in the field as "Level of Service F'). Presumably
the Highway Capacity Manual provides values for splits other than 90-10, and
we assume that Dr. Adler has access to the Manual. There was no need for
conjecture on his part. Nor will the Board entertain conjecture now.
9.51. Next Dr. Adler raises the issue of commuters moving across the
general flow of evacuating traffic as they make their way home. According to
Dr. Adler, commuter trips that flow across the flow of evacuating traffic at crucial
intersections in the EPZ will have the effect of reducing the effective "green
time" available to evacuating traffic at these intersections because the evacuating
traffic will be forced to "give up time" to cross flows of commuter traffic. The
Attorney General contends that the effects of cross flows of commuter traffic
have not been included at all in the evacuation traffic model. The cross flows
were not modeled, nor were their effects on intersection capacities considered.
MAG PF 6.1.61, citing Adler, ff. Tr. 7109, at 30.
9.52. The most important effect upon the evacuation Ems would be
commuter trips to home that flow with the evacuation stream. Dr. Adler argues
that these trips will also reduce the amount of roadway capacity available to the
evacuating public and that this effect is not included or considered at all in the
evacuation traffic model. [d. Instead. commuters whose trips home originate
toward the center of the EPZ and terminate at home at some point farther out
in the EPZ are assumed to magically show up at their homes without having
traveled on the roads with the flow of evacuating traffic. MAG PF 6.1.59, citing
Adler, ff. Tr. 9524, at 7. The operative phrase here is "trips home originate
toward the center of the EPZ" because commuter trips from the beach to home
have already been accounted for in vehicle counts and the estimation of the
beach population. The commuters working at the beach, during the peak summer
season, would clearly constitute a major portion of the problem, but should not
be considered in Dr. Adler's hypothesis.
9.53. Dr. Adler explained that in fact there are likely to be many EPZ
residents who work at the many places of employment along Route I in the
Hampton/Seabrook area who, in order to return home to EPZ towns to the north
(e.g., Exeter, Newfields, Stratham, Greenland, or Portsmouth), would have to
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go through the critical intersection at I-95/Route 51. 'If. 7259-60. While the
KLD study assumes that all these commuters will return horne and then, using
IDYNEV, accounts for their evacuation trips from their homes, it ignores their
return trips horne altogether. In doing so, it jumps these vehicles over the 195/Route 51 intersection, an important constraining element in the evacuation
of those persons in the beach areas and in other areas close to the nuclear plant.
It puts them in places from which evacuation out of the EPZ is not constrained.
'If. 7259. The result is that the ETEs reported by KLD for the beach area
evacuees and others are low.
9.54. Applicants do not address this problem directly. The closest they
come is their proposed finding that the portion of commuter traffic that moves
along with the evacuees will not affect the ETEs because the commuters will at
some point leave the traffic stream to go home, and the gaps they leave will be
filled by the evacuating vehicles. Appl. PF 6.1.57.
9.55. But the Attorney General counters that while this might be true where
only a few commuter vehicles are in a traffic queue with a large number of
other vehicles, Dr. Adler's test run adding only 200 commuter trips to the
model demonstrates that it is not true when a hundred or more commuters are
present on a given link over the period of time that commuter trips are expected
to occur. This test run, which is described on pages 7-8 of Attachment 8 to
Dr. Adler's direct testimony (ff. 'If. 7181) examined the effect of only 200
commuters traveling on Route 51 with the evacuation flow onto 1-95 on-ramp
(see NHRERP, Vol. 6, at 1-39) under the summer weekend conditions. The
ETEs for the northern part of the EPZ went up 10 minutes, while the Hampton
Beach ETE went up 15 minutes. Thus, it appears that when the evacuating traffic
stream passes through a constraining element, which could be an intersection,
an on-ramp, or a narrow "bottleneclc" link, the presence of even a few hundred
~ommuter vehicles flowing along with evacuation traffic will reduce the ability
of that constraining element to service the evacuating vehicles (see 'If. 9537),
ahd will increase the ETEs along that evacuation pathway. Because Dr. Adler
believes there are lilcely to be tens of thousands of returning commuters on
weekdays (see Adler, ff. 'If. 9524, at 4-5), the potential effects on ETEs for
some regions are substantial. He stated that ETEs could be extended by several
hours, presumably during weekdays. Id. at 8.
9.56. Applicants claim that Dr. Adler's exercise of adding the 200 commuters to the traffic stream on the critical path, and the resultant to-minute
increase in the ETE is spurious, because the model "already assumes all commuters who return will evacuate and accounts for them." Appl. PF 6.1.159.
9.57. The Board has not been able to fathom Applicants' position on this
issue. Although Dr. Adler clearly and repeatedly, early in the proceeding,
explained that he knows that the KLD study includes the commuters at the
point where they leave their homes, his concern is how did the KLD study get
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the commuters through the constraining roadway links on their way home. That
is the Board's concern too. Applicants have never faced the issue, they are in
default, and the record remains incomplete.
9.58. Dr. Adler stated that he "cannot exclude the possibility that the
commuter traffic flows, if fully included in the KLD baseline analysis, would
extend the ETEs by several hours." Adler Reb., ff. Tr. 9524. That carefully
hedged speculation is hyperbole. As we noted above, Dr. Adler would allow
the commuters starting home from the beach to be added to the problem, when
it is undisputed that the commuters' summer beach vehicles have already been
accounted for. Further, the Attorney General blends two mutually inconsistent
scenarios. The large number of returning commuters would be expected on
weekdays. Yet the problem with the constrained roadway elements through
which Dr. Adler passes them on their way home is a summer weekend problem
because of the swollen beach population.
9.59. But overall, the Attorney General's position is a responsible one. He
does not seriously argue that the ETEs would in fact be extended by hours, only
that a better job can be done in modeling commuter trips than by ignoring them
completely. Dr. Adler testified that he and his colleagues have data that can be
used to better account for returning commuters. Tr.9538.
9.60. The Board believes that the omission of the commuter trips to home
will not have a large effect on the ETEs. Perhaps the answer lies somewhere in
the record and we simply haven't found iL It is extremely unlikely that adding
the commuter trips to home will influence a protective action. Nevertheless the
New Hampshire decisionmakers are entitled to the most accurate ETE reasonably
achievable. Therefore the Board retains jurisdiction over this aspect of the
proceeding so that we may return to the parties for further advice.
Delayed Staffing or Traffic Control Points
9.61. SAPL 31. Basis 4, asserts that the ETEs presented in Volume 6 are
not realistic because they were calculated using the unrealistic assumption that
traffic management and control measures are in effect at the time the evacuation
is ordered. This issue is also raised by TOH III, Basis C(2). Dr. Adler testified
that the IDYNEV results presented in Volume 6 assume that all of the traffic
control posts are fully operational from the beginning of the beach closing
(which is assumed in the ETE study to occur 25 minutes before the order to
evacuate). Adler. ff. Tr. 7181. at 44.
9.62. In a rapidly developing accident, this assumption may be unwarranted.
Because of the limited number and locations of available police officers,
sufficient traffic guides would not be able to man all traffic control posts
(TCPs) in the short period of time before evacuation begins. Applicants do
not dispute this facL They respond to the contentions with the expert testimony
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of Mr. Lieberman that a series of "sensitivity runs" on the IDYNEV model
demonstrates that delayed staffing of traffic control posts would have a minimal
effect on the ETEs in most cases. We discuss this point in the following findings.
9.63. The Attorney General filed extensive proposed findings on this issue (MAG PFs 6.1.190-6.1.246) which wander among the subissues of: (1)
whether the ETEs are inaccurate because of delayed TCP staffing, (2) whether
the State's traffic management plan is inadequate on that account, and (3) in a
discourse beyond the expertise of its traffic experts, whether aberrant driver behavior in emergencies will result from delayed staffing - a question that should
have been directed to the section on human behavior. The Board had difficulty
following the Attorney General's arguments on this issue because he repeatedly
mixes the concept of evacuation time estimate accuracy with the concept of expeditious evacuations. This is exemplified by his concluding proposed finding
on the issue:
Moreover. before we can approve any future .et of liTEs as being realistic for the conditions
at hand, we must be assured that the number of traffic guides is sufficiently large to provide
us with reasonable assurance that th~ beach areas can be evaaJated in an orderly fashion.
The aJrrent plans have an inadequate number of traffic guides who can be in place during
the fint two or three hoon of an evacuation to provide us with this assurance.

9.64. The Board has approached the issue from both perspectives: i.e.,
whether delayed staffing renders the ETEs inaccurate in a rapidly developing
accident, and whether such delayed staffing renders the New Hampshire traffic
management plan inadequate notwithstanding the ETEs.
9.65. NHRERP, Volume 6, at 8-11, indicates that there are seventy separate
traffic control posts in New Hampshire. According to Volume 6, traffic control posts are designed to perform a number of rather obvious functions: (1)
facilitate evacuating traffic movements that serve to expedite travel out of the
EPZ along the planned evacuation routes; (2) discourage traffic movements that
permit evacuating vehicles to travel in a direction that takes them significantly
closer to the power station; and (3) resolve potential conflicts between traffic
streams at intersections by assigning right-of-way so as to promote safe operations and to keep traffic moving. NHRERP, Vol. 6, at 7-1,84.
9.66. In addition to traffic control posts (TCPs) there are also access control
posts (ACPs). Table 9-4 in Volume 6 '(at 9-12) contains a list of the nineteen
access control posts in New Hampshire and a summary of the personnel and
equipment needed at each.
9.67. The principal purpose of ACPs is to restrict entry to the EPZ. [d. at
9-1. Obviously ACPs are important in a radiological emergency, but for this
issue, they are most important because they absorb available police officers.
9.68. Some EPZ towns do not have sufficient local manpower to staff all the
traffic control posts in the town. See, e.g., Appl. Exh. I, Table 2.24, re. 2-11.
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In such towns, the State Police have been assigned to staff those traffic control
posts that local responders cannot staff. Altogether, the EPZ towns are expected
to provide seventy-two traffic guides, and the State Police will provide fortyeight more to staff the traffic control points inside the EPZ. See Appl. Exh. 1.
This means that 40% of all traffic guides at TCPs in the EPZ towns are expected
to be State Police Troopers.
9.69. There is also a need for twenty-six State Police Troopers to be placed
at access control posts in addition to the forty-eight who are to staff traffic
control posts. According to the Attorney General, eleven additional State,Police
Troopers will be needed to provide ass~tance to those municipalities anticipated
to require full state assistance. /d., Table 3.1-3 and 3.1-4, at 3-6 and 3-7. This
latter group of eleven 'Ii'oopers, however, are to be assigned where there is local
nonparticipation in the emergency response. But we presume that in fact those
municipalities will respond, so the number of additional 'Ii'oopers needed is
uncertain. But it is not disputed that at least seventy-four State Troopers would
be needed to staff all TCPs and ACPs in the EPZ. MAG PF 6.1.203.
9.70. Captain Sheldon Sullivan of the New Hampshire State Police testified
that 'Ii'oop A covers Rockingham County, where Seabrook Station is located.
'fr. 4676. But Troop A has only thirty-six 'Ii'oopers and on any given shift,
including a summer weekend, would have only six or seven Troopers on duty.
'fr.4677 (Sullivan). Another six or seven would be on call. 'fr.4677-78. fur
the State Police to provide all of the Troopers required to staff all the TCPs and
ACPs assigned to it in an EPZ-wide evacuation, other troops from other parts
of the state would be mobilized. See 'fr. 4679-80.
9.71. Captain Sullivan testified that after the State Police are told to move
into the EPZ (I'r. 4725), he estimated that only four could respond and reach
TCPs and ACPs in 15 minutes and only three additional Troopers could reach
TCPs/ACPs within the next 45 minutes. 'fr.4714. Thus, only seven Troopers
could arrive at TCPs/ACPs within the'first hour after being notified to move
into the EPZ. In the next hour, Captaih Sullivan estimates that only six more
Troopers would arrive at TCPs. 'fr. 7415. Thus, within the first 2 hours after
being told to move into the area, only thirteen Troopers would have arrived at
TCPs. After that, additional 'Ii'oopers would continue to arrive so that within 5
hours after notification, about 100 'Ii'oopers would be on duty. /d.
9.72. Therefore, in a fast-breaking accident of the type assumed in calculating scenario 1 of the ETEs, the State Police will not be able to have all or
even most of the seventy-four 'Ii'oopers who would be required to staff all ACPs
and TCPs in the EPZ report to those posts prior to the declaration of the beach
closing or the order to evacuate. The Intervenors' position that, for the planningbasis accident on which the ETE study was based (NHRERP, Vol. 6, at 4-1),
the study did rely on an erroneous assumption, i.e., that all traffic management
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and control measures would be in effect at the time evacuation is ordered. As
we noted at the outset, Applicants' witnesses acknowledged this facL
9.73. This means that during the first hours of a fast-breaking accident for
which an EPZ-wide evacuation has been called. numerous traffic control posts
will not be implemented fully as described in the plans. We turn first to the
issue of whether the E1Es are fatally inaccurate on that accounL Applicants, of
course, did not ignore the significance of the problem. See generally Appl. PFs
6.1.131-6.1.139.
9.74. First, as Applicants point out, Dr. Adler himself made a run with
IDYNEV which assumed that the very important TCPs at the Route 110/1-95
and 1-95/Route 51/ Route 101C were not fully operational until 1 hour and 45
minutes into the general evacuation or about 2 hours after beach closing; the
result was a 7% increase in E1Es. Adler Oir., ff. 'If. 7181, at 45.
9.75. The Applicants made several sensitivity runs assuming late or no
manning of traffic control points.' Appl. Oir. No.7, ff. 'If. 5622, at 44-48, 6768. The purpose of the first sensitivity run was to quantify the effect on ETEs
of the late arrival of some traffic guides at control points during the summer
season. Based on the information provided by the New Hampshire State Police,
noted above, four State Police will report to the assigned control points within
15 minutes of the beach closure. Three more will report to their respective
control points within the following 45 minutes; and six additional police will
arrive within 2 hours of beach closure. This assumed manning schedule will
have the following impacts on highway capacity relative to that used for the
planning basis:
The Route 51 overpass ofI-95 will service only one lane of westbound
flow for a period of 1 hour following the beach closure. Thereafter,
two lanes will be established to service westbound evacuating flow.
The intersection of Routes I and 10lC will not be manned until 2
hours after beach closing. It is assumed that evacuees will respond
to existing signal control even in the presence of no competing traffic
flow.
~uring the first 2 hours, evacuees from Hampton Beach will not be
discouraged from traveling south over the Hampton Harbor Bridge
into Seabrook. Subsequently, all Hampton Beach evacuees will travel
north and west, only.
Appl. Oir. No.7, ff. 'If. 5622, at 44-45.
9.76. The purpose of the second sensitivity run was to examine the sensitivity of E1Es with respect to any possible further delay in manning the Route
51 overpass of 1-95. Specifically, it is assumed for this run that the State Police
established the TCP there 2 hours after the beach closing. [d. at 45-46.
9.77. The third sensitivity run examined the impact on ETEs if none of the
capacity-enhancing TCPs in Massachusetts were established.
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The intersections of Routes I and 286, and of Routes I and lA,
both in Salisbury, were assumed to service evacuating flow with the
existing signal-control policy. It is assumed that evacuees would not
violate this policy even in the absence of competing traffic flow.
Only one ramp will service westbound evacuating traffic along Route
110, onto Southbound 1-95.
[d. at 46.
9.78. The results of these sensitivity runs indicate that in the case of Run
No. I, the ETE for the entire EPZ will be reduced by some 20 minutes; in Run
No.2 the ETE is increased by 5 minutes; and the ETE will increase by 2 hours
under the circumstances modelled in Run No.3 if the TCPs in Massachusetts
remain unmanned throughout the evacuation. [d. at 46-48. If the Massachusetts
TC~s are established, even with a delay, the ETEs will be reduced below the
Run No.3 time. These ETEs will approach those of the planning basis if delay
in establishing these TCPs is moderate. Adler Die., ff. Tr. 7181, at 45.
9.79. Dr. Adler disagreed with Applicants' argument that these "sensitivity"
runs have "adequately analyzed" the delays in the arrival of the State Police.
He argues that the results of these IDYNEV runs were obtained only because,
in conducting these "sensitivity" runs, Mr. Lieberman did not hold all other
variables constant and. instead. changed a number of variables unrelated to
staffing at the Route 51/1-95 overpass. This roadway link is recognized as
the most critical of any in the EPZ. According to Dr. Adler, these other
changes result in the IDYNEV model sending fewer vehicles through this crucial
bottleneck. Adler, ff. Tr. 9524, at 3.
9.80. In particular, Dr. Adler and the Attorney General challenge one of
the more controversial changes introduced into the IDYNEV model for these
sensitivity runs. As noted above, Mr. Lieberman assumed that, during the first
2 hours, evacuees from Hampton Beach were not "discouraged" from travelling
south over the Hampton Harbor Bridge into Seabrook. Appl. Die. No.7,
ff. Tr. 5622, at 45. Mr. Lieberman reasons that since the Avis (airplane) photos
reveal the Hampton Beach traffic to constitute the critical path, "any movement
south over the bridge could expedite the evacuation." [d. at 47. This routing,
however, would take evacuees "somewhat closer" to the Seabrook Station. [d.
For the sensitivity runs, Mr. Lieberman modeled IDYNEV to assume that up to
900 vehicles will travel south (in the direction of Seabrook) by the time TCP
A-HB-Ol (just north of the Hampton Harbor Bridge) is manned, and thereafter
it assumes that all traffic in Hampton Beach moves north, then wesL [d.
9.81. Intervenors pounce on Mr. Lieberman's assumption that some evacuating vehicles will move south (closer to the plant) before the relevant TCP
is manned. Beginning a line of reasoning that implies that Mr. Lieberman
ordered the evacuees closer to the plant, rather that having IDYNEV simply
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assume that movement, the Attorney General charges the Applicants with "blatant" hypocrisy. MAG PF 6.1.234.
9.82. The background of this charge is that, in his direct testimony, Dr.
Adler suggested that one-third or two-thirds of Hampton Beach area visitors
might evacuate south (said to be closer to plant) along Route lA instead of
following Route 51 west (the planned route) because, by going south, they can
go home faster via 1-95. Adler, ff. Tr. 7181, at 47.
9.83. Applicants called Dr. Adler's simple logic "unreasonable" because
his assumption would violate the "criterion based in part on perceived human
preference to move away from the accident." AppI. PF 6.1.124. But when
Applicants' expert, Mr. Lieberman, ,needed to make realistic assumptions in his
sensitivity runs, he readily assumed that a substantial number of cars would
move "somewhat closer" to the plant Unlucky for the Attorney General,
while he made a good case that Applicants (or more accurately, Applicants'
lawyers) dabbled in hypocrisy, he simultaneously destroyed his argument that
the sensitivity run unrealistically assumed traffic movement south over the bridge
and closer to the Seabrook plant MAG PF 6.1.234.
9.84. Thus both experts agree - in the event of an emergency, with delayed
TCP staffing at the Hampton Harbor Bridge, substantial traffic movement south,
somewhat closer to the plant will occur. We have not overlooked the fact
that neither Mr. Lieberman nor Dr. Adler are human-behavior experts and that
their views on this point are lay observations. Nevertheless, the assumption is
reasonable, and we find that Mr. Lieberman's sensitivity runs adequately take
into account the effect of delayed staffing of the TCPs upon the evacuation time
estimates.
9.85. The debate over delayed staffing of the TCPs does not end with
the foregoing finding, however. The Attorney General argues that there are
other substantive reasons, however, why the Board should reject the Applicants'
"sensitivity" analysis. Again confusing cause with effect, these reasons all
relate in one way or another to the desirability of earlier staffing of the crucial
TCPs. MAG PFs 6.1.236-6.1.246. In particular the Attorney General argues that
whether the TCPs on either side of the Hampton Harbor Bridge (to discourage
travel closer to Seabrook) should be staffed as soon as possible after a beach
closing is a critical safety decision that the State of New Hampshire must make
and that earlier staffing is in fact feasible. MAG PF 6.1.236.
9.86. The Board agrees with at least part of the Attorney General's argument Whether or not the relevant TCPs are staffed earlier in the event of a
radiological emergency at Seabrook is in fact a decision the State, not the Board,
must make. But, we believe the Attorney General has overstated the problem
relating to allowing traffic to move south over the bridge. The evacuation route
maps in Volume 6 (Appendix K) do not clearly establish that allowing traffic
to move south over the bridge, then west on Route 286, would take the traffic
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closer to the plant The plant is roughly equidistant from Routes 51, lA, and
286. But assuming that the experts are correct on that score, the movement in
that direction is not very much, and the trade-off may well favor an expedited
evacuation south.
9.87. We do not find the State's traffic management plan to be inadequate
because of the TCP staffing aspects for the following reasons: First, we note
that New Hampshire has committed all its available State Police resources to
traffic control in the event of an evacuation. There is no regulatory requirement
that the State recruit more troopers in anticipation of a rare event Second,
the staffing problem arises from a postulated rapidly developing accident at the
very end of the spectrum of accidents within the NUREG-0654 planning bases,
but with the additional postulation that the accident occurs on a peak summer
day. That particular accident sequence need not be isolated from all others
for emergency traffic management pwposes. Third, TCP staffing shortages
revealed by this litigation would "arise during a hypothetical evacuation of the
entire EPZ. In an actual emergency, however, evacuation would be implemented
on a municipality-by-municipality basis. Appl. Dir. No.6, ff. Te. 10,022, at
25. There are in fact seven Emergency Response Planning Area (ERPAs) for
Seabrook into which the municipalities are grouped. NHRERP, Vol. 6, at 10-1.
An evacuation of only a portion of the EPZ, even in a fast-breaking accident,
will ameliorate or eliminate the problem of limited police mobilization.
9.88. The Attorney General makes several suggestions for earlier staffing
of TCPs in Seabrook (MAG PF 6.1.236) and better ETE sensitivity depending
on staffing sequences. Id., 6.1.245. We will leave it to the State to assess
the value of these suggestions for itself. As the Board noted earlier, New
Hampshire emergency planning officials have closely observed this proceeding
for opportunities to improve their radiological emergency response plan. We
are confident that New Hampshire will allow no reasonable opportunity to pass
without full evaluation and appropriate implementation.
Beach Population Estimates
9.89. There is no dispute that during the summer season, vacationers and
other transients enter the EPZ beach areas in large numbers. These nonresidents
may dwell within the EPZ for the entire summer season, for a month, for a
week or two, for a day or two, or may enter and leave within the same day.
NHRERP, Vol. 6, at 2-1, 2-2. The beach areas also contain some permanent
residents. Id. at 2-9.
9.90. There is also no dispute that the population in the beach areas can
vary widely from day to day and even over the course of a single day. See id. at
2-10, 2-13, and 10-12; see generally Appl. Exh. 32. One of the key factors
behind these fluctuations is the weather. See Te. 5748 (Lieberman).
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9.91. There is also no dispute that the Volume 6 ETEs are sensitive to this
variation in the size of the population in the beach areas. NHRERP, Vol. 6, at
10-12.
9.92. Dr. Adler testified that the ETEs are in fact "very sensitive" to
variations in the beach population and that the reason for this is that it is precisely
the evacuation routes that the beach area evacuees will have to use which are the
most congested and which serve as a bottleneck to the entire region. Tr. 7036
(Adler).
9.93. The Massachusetts Attorney General characterizes the dispute over the
size of the EPZ beach area population between the Applicants and Intervenors
as centering on: (1) how large the total beach area population gets; (2) what
information about the beach population should be used in an Em study; and (3)
whether the Volume 6 Em study, even with Applicants' update work, provides
decisionmakers with an adequate factual basis for making reasonably accurate
judgments in an emergency about the Ems for the extant beach area population
at any point in time in the summer, given the widely variable nature of the size
of this population. These issues are raised in Contentions TOH III(I), (3), and
(A); SAPL 31(20); and SAPL 34. MAG PF 6.1.86. We find this a fair summary.
9.94. A major element of SAPL Contention 31 and the Town of Hampton
Contention III was that the beach vehicles' contribution to the Ems had not been
accurately assessed in Volume 6 of the NHRERP. At the hearing, Applicants
presented new data and proposed a revised Em for the maximum beach
population scenario. No witness defended the accuracy or realism of the Volume
6 beach population estimates and, on face, we find the Intervenors' allegation,
that Volume 6 is inadequate and should be revised, fully supported by the record.
9.95. NUREG-0654, Rev. 1, Appendix 4, which provides guidance on
what should be contained in an evacuation time assessment study, states that
"[e]stimates of transient population shall be developed using local data such as
peak tourist volumes and employment data for large factories." NUREG-0654,
Rev. 1, at 4-3.
9.96. In preparing Volume 6 of the New Hampshire RERP, KLD Associates
followed the NUREG-0654 guidance and sought to determine the "peak" size
of the beach area population. However, independent of any set requirement
of NUREG-0654, Mr. Lieberman of KLD Associates, the author of Volume 6,
included in that Volume, at 2-10, a statement reading: "The evacuation plan
must consider the peak traffic which could occupy the beach areas at any point
in time" (emphasis added).
9.97. Volume 6 also included rather elementary statements to the effect that
"in a practical sense beach traffic is generally limited by parking capacity," and
"these parking capacities limit the number of people who occupy the beach areas
at any point in time." [d.

796

9.98. The Massachusetts Attorney General seizes upon these statements
to build the foundation for his rebuttal testimony. Quite correctly, he argues
that any determination of a "peak" population must take into consideration the
capacity of available parking at the beach. However, he relies almost exclusively
on Mr. Lieberman's words "at any point in time" to impute to Volume 6 the
conclusion that, to produce accurate ETEs for Seabrook. one must consider
the "peak traffic which could occupy the beach areas at any point in time."
See MAG PF 6.1.88. The operative word here is "could," not "would." His
reasoning continues that this accuracy goal is not met by focusing only on the
less-than-peaJc. but perhaps more typical size of the vehicle population on a
busy beach day. [d.
9.99. The record shows that the Attorney General's interpretation of Mr.
Lieberman's statements does not comport with Mr. Lieberman's actual understanding of NUREG-06S4. In cross-examination, Mr. Lieberman stated:
If we're trying to get an ETE, and we say, well, we want to use as a basis pcaJc volumes
as is suggested in NUREG-06S4, then if I had the best of all worlds and I had perfect data
for all the days in the past decade, I would not use the peale day. I might use SOOle 8S
perecntile or 1000ething of that nature. • • • I'm trying to describe to you my undentanding

of what NUREG-06S4 is looking for, not the absolute pcaJc day; a reasooable expccwioo of
the peak day.••• I take issue with [the Attomcy General's] using the pbrase "peale day"

in the singular as though its our responsibility to find the peale day of the decade and- use
that as a basis for calculating ETE[s]. That's where we havc differett points of view.

Tr. 6106-07.
9.100. While the Board finds that the Attorney General's reliance on the
"any point in time" phrase is without merit, it does point to the fact that the
phrase can be misleading. Mr. Lieberman simply did not choose his words with
sufficient appreciation of how they would be treated in this litigation. Volume
6 would be improved if the State of New Hampshire were to modify it in
accordance with Mr. Lieberman's actual views, cited above.
9.101. Further, we find that Mr. Lieberman's wording "which can be
physically accommodated" on page 2-1 of Volume 6 with regard to parked
vehicles to be equally inadequate. As he makes clear in his prefiJed testimony,
he wrote the Volume 6 phraseology "in the context of reasonable expectation"
(emphasis added). Appl. Dir. No.7, ff. Tr. 5622, at 16. If Volume 6 were to
make this perspective explicit to the reader it would be similarly improved.
Applicants' Aerial Photographs
9.102. Applicants presented testimony on a proposed revision to the'previous peak beach vehicle estimate of Volume 6, with the revised estimate being
approximately 15 percent higher, or 29,293 vehicles. The new estimate was
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based on aerial photographs taken on Saturday, July 18, 1987, by Avis Airmap.
These photographs revealed a parked car count of 26,850 and, to account for
the fact that the photographs were taken at various times before the presumed
peak hour of 2:00 p.m., the Applicants' witnesses made upward adjustments to
the data from each photograph to produce the 29,293 value. [d. at 27-38. These
adjustments were validated by counting cars on a set of photographs taken closer
to 2:00 p.m. (the so-called "Flight 10" photographs) and comparing the results
with the projections; good agreement was found. Tr.6117.
9.103. The Applicants did not include vehicles in transit on the roads in the
count as a device to avoid possible double counting of residents at the beach.
Also, during an evacuation, many cars already moving on the roads would "beat
the evacuation wave" in any event, and some parked cars would not be used
in the evacuation. Tr. 6117-20. Staff witness Urbanik stated, however, that he
would include those cars which were in transit on the roads - approximately
1500 vehicles - in a count. Tr. 7374. We accept Dr. Urbanik's view and the
resulting vehicle count becomes 30,793 vehicles.
9.104. Applicants assert that July 18, 1987, was a representative peak day.
Tr. 6075, 6083-84. Applicants' view was based on consideration of the weather
as a sunny warm day with temperatures in the mid-80s, media reports (Boston
Globe articles and tourist-oriented publications that reportedly described this
to be a time of a heat wave and recordbreaking crowds at the beach) and a
comparison of the data from two traffic counting points on Routes 286 and
51 showing close similarity between the number of entering vehicles between
11:30 and 12:30 on July 18, 1987, and a peak traffic day on July 16, 1983,
when continuous traffic recorders were being operated by HMM Associates.
9.105. Intervenors brought out on cross-examination that the Applicants'
evidence did not unequivocally establish that July 18, 1987, was the maximum
or the peak of the peaks. Tr. 6080·116. However, cross-examination did not
establish that any of the Applicants' bases for inferring that July 18, 1987, was
a representative peak day were in error. [d.
9.106. Staff witness Urbanik endorsed the July 18, 1987 datum as being
appropriate in revision of the NHRERP. Tr. 7374. Dr. Urbanik has been involved
in development of Seabrook's Ems for a good many years, and we find merit
in his opinion that the reasonably expectable peak. not the "peak of the peaks,"
is the better premise. Although this opinion is not purely within his area of
expertise as a traffic engineer, it makes good sense and is based upon sound
experience. Nevertheless, if information about the maximum peak summer day
is available it should be identified for any appropriate use.
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Intervenors' Aerial Photographs
9.107. Intervenors also had two other sets of photographs, each of which
provided complete coverage of the beach area and were taken on flights made
July 5, 1987, between 3:30 and 4:45 p.m. and on July 19, 1987, between 1:40
and 2:40 p.m.; on both days the temperature was 80°F, there were scattered
clouds, and July 19 was more humid than July 5, 1987. High et ale Dir.,
ff. Tr. 6849, at 12.
9.108. In using the July 5, 1987 photographs, Dr. Befort counted a total of
24,309 parked cars; using the July 19 photos, the result was 25,451 parked cars.
Id. at 13. Dr. Befort also testified that for various reasons and based on certain
other photographs, it was doubtful that either of these counts represented the
peak because the July 5, 1987 photographs were shot after the peak hour, and
there is evidence that the July 5, 1987 peak was higher than the actual peak on
July 19. Id. at 13-15, 21. The Board believes that Dr. Befort is overanalyzing
his data, that July 19, 1987, comes very close to being a maximum peak day.
However, his testimony does establish that the actual maximum peak is an
elusive and fleeting moment, which suggests that the information is not valuable
to the protective-action decisionmaker.

Potentially Available Parking Spaces.
9.109. Utilizing primarily the photographs taken on July 5, 1987 (with the
July 19, 1987 photographs used to clarify detail and act as a cross-reference),
Dr. High has made an estimate of the number of parking spaces in the beach
areas. Id. at 14.
9.110. The figure derived by Dr. High, 38,825, is higher by 13,000 spaces
than the number arrived at by KLD in a count based upon the August II, 1985
photographs and reported in NHRERP, Vol. 6. [d. at 16-17a. It is about 8000
higher than the number of cars estimated to be present based on projection of
the actual car count from aerial photos taken on July 18, 1987. See Finding
9.15, supra.
.
9.111. This substantially higher figure was reached by adding to the parked
cars counted by Dr. Befort the following: unoccupied spaces in "organized
official public lots" and "commercial lots"; unoccupied spaces "in other parking
lots whether paved or unpaved where there was evidence that the lot is used
(at least one car or wear marks)"; unoccupied spaces in yards around houses
and cottages "if they were accessible without moving other vehicles unless a
blocking pattern was actually present"; "unoccupied curb space where there
was at least one car parked in the section. or wear marks to indicate use and
where driveways, intersections, or roadways were not obstructed" such spaces
were counted on major highways only if they were "off the travelled lanes"; and
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"hidden spaces" reduced by a factor in densely built up areas to account for the
fact that some of the assumed hidden space might be a swimming pool or lawn.
High et aI. Dir.• ff. Te. 6849. at 15-16.
9.112. Dr. High testified that the various types ofparkiog spaces (14.516 in
total) added to parked cars actually counted were not capable of being separately
classified except for some 3706 which were in organized official lots. Te.6857.
6860. 6884-85.
9.113. The High et aI. Panel testified that their effort is an attempt to
replicate the methodology used by the Applicants' experts in NHRERP and
indicated that it should be adopted for that reason. Te. 6874-75. 6893-94; see
also Te. 7129-30.
9.114. However. Applicants' experts. KLD. used that methodology not because KLD believed it to be as good as simply counting cars on a representative
peak day. but because the photographs available to KLD at the time NHRERP
was compiled clearly did not represent a peak day. and some adjustment had to
be made. Te. 6766-68; see also Te. 7380-83.
9.115. Staff witness Urbanik stated flatly that the High et al. figure was not,
in his judgment, reasonable because it deviated so far from the counts of cars
seen in the three sets of photographs taken in July. 1987. Te. 7379-80. 7385-86.
See also Te. 7382-83. 7502-03.
9.116. The counting of additional spaces that are not delineated involves a
great deal of judgmental activity. is not easy to do. and gives data of questionable
accuracy (fr. 5909. 5919-23. 5927. 7383-85. 7751-52; see also Te. 6899. 704041). absent a good deal of "ground-truthing" (fr. 5923).
9.117. In response to a question as to whether the 38.825 figure was an
"absolute upper limit on the parking capacity of the area." Dr. High and Adler
replied:
No. It represents, in our judgment, a reasooable estimate of the available parking capacity
in the area. Not all of that capacity may be in use at one time as vehicles move around the
area. However, all of it could be used. The absolute upper limit is clearly greater because
our parking capacity estimate restricts blocking and double-parking in driveways and yards,
and does not allow for double parking on side streets, parking on travelled lanes, or parking
on grassy areas, front lawns, vacant lots and beaches. Oearly any or all of these could be
used IDlder very heavy use of beach areas. If all of these additional areas were used the
number of vehicles that could be parked would be much higher than our estimate.

High et aI. Dir•• ff. Te. 6849. at 18.
9.118. Dr. High and Adler further claimed that applying the above-quoted
criteria to ten randomly selected photographs indicated a 119% increase in
unoccupied parking spaces over that estimated by the technique they used to
get the 38.825 figure. [d. at 18-19. However. the witnesses did not claim that
any higher number could properly be used for ElEs in 1987 or 1988. Te. 6922.
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6928, 6935, 6938. In any case, we find that it is not reasonable to expect that
actual parking capacity should include any and all of the unoccupied spaces
falling within the specified criteria, including widespread illegal parldng.
9.119. We note that Drs. High and Adler state that not all of that capacity
may be in use at one time as vehicles move around the area. but they did not
offer any estimate of what the probable maximum occupancy might be. Staff
witness Urbanik expressed the view (squarely with his expertise) that parldng
capacities are rarely absolutely full and roughly 90% or less occupancy would
be expectable for an area with a lot of turnover. Tr. 7387-88. We find the
Intervenors' parking spaces count of 39,000 to be a reasonable estimate of the
beach area capacity and that 90% occupancy would amount to approximately
35,000 as an expectable occupancy. As Intervenors point out, the aerial
photographs show that a peak day for Hampton may not be a peak day for
Salisbury and 2:00 p.m. may not be the peak hour in all places, which also
supports Dr. Urbanik's opinion. See MAG PF 6.1.163.
9.120. Applicants' estimate of parked vehicles from the July 18, 1987 data
analysis was 29,300, to which 1500 vehicles in transit should be added. In
addition, the Intervenors presented convincing unrebutted testimony based on
field observations that there are in excess of 2200 parking spaces in the EPZ
beach areas which are not observable in vertical aerial photos because they are in
under-building parking areas, garages, and carports. Hollingworth, cr. Tr. 8608,
at 5 (1664 such spaces in New Hampshire); Moughan, ff. Tr. 9494, at 2 (548 such
spaces in Massachusetts). It is not unreasonable to assume that on reasonably
busy beach days 90%, or about 2000, of these vehicle spaces would be occupied.
See Adler, ff. Tr. 9524, at 14. Together, the 29,300 parked vehicles seen, the
1500 vehicles seen on the roads, and 2000 more that likely were parked in
spaces hidden from view, total 32,800 vehicles that were likely present in the
beach areas on July 18, 1987.
9.121. Intervenors make the point that the Salisbury Beach did not have
the degree of occupancy on July 18, 1987, that has been observed on other
days and propose that an additional 2500 vehicles should be used for planning
purposes. MAG PF 6.1.174. Regarding Hampton Beach, witnesses have noted
that the Applicants' July 18 photographs do not show a line of parked vehicles
extending out of Hampton Beach on Route 51 toward the mainland as happens
on the busier summer days. Fallon, Tr. 8660-67. Intervenors suggest roughly
750 vehicles should be added to the Applicants' estimate for this area. In total,
the Intervenors' view is that, on busy days, the peak vehicle count may be
approximately 36,000. We find that by either estimation from the July 18, 1987,
observations or by considering expectable maximum occupancy of parking areas
that 35,000 to 36,000 vehicles may be reasonably postulated as the "peak of the
peaks."
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9.122. Since neither Applicants nor Intervenors have ever observed more
than approximately 27,000 vehicles, a 35,000 number appears quite conservative
as an expectable maximum peak occupancy. We agree with Applicants and Staff
that 31,000 is an appropriate number for reasonably expectable peak occupancy.
There are other aspects to the calculation of the ETEs than just the beach
population number which have been argued in this litigation, but we find this
particular issue might have the following aspects. The Volume 6 EPZ clearance
rate corresponds to 686 vehicles per minute and the Intervenors' calculated ETE
for 38,825 vehicles in 9:25 corresponds to a clearance rate of 687 vehicles per
minute. Thus, the maximum peak occupancy would correspond to an ElE of
8:30 and the reasonably expectable peak occupancy would correspond to an
ETE of 7:32, with the proviso that these numbers are applicable to hypothetical
accidents that are synchronous with the 2:00 p.m. population peak.
9.123. SAPL presented the rebuttal testimony of three long-time residents
of the Hampton Beach area for their views of ETEs. Rebuttal Testimony of
Mimi Rillon, Beverly Hollingworth, and Elizabeth Weinhold. ff. Tr. 8608. A
video tape of the Hampton Beach area, evacuation routes, and an example of
summertime traffic congestion produced by Mrs. Pallon was helpful because
it enabled the Board to compare an observed situation with calculations and
analyses based upon expert testimony. The tape was received into evidence as
SAPL Exh. 7.
.
9.124. Mrs. Hollingworth and Mrs. Fallon both agreed that Sunday, not
Saturday, would experience peak traffic density. While we are fully aware that
both witnesses are ardent anti-Seabrook activists, their testimony, within the area
of their competence, was reasonable. Mrs. Fallon stated that Sunday, July 19,
1987, was "considerably heavier" that Saturday the 18th. [d. at 3.
9.125. Mrs. Fallon has made an extended study of the summertime traffic
pattern at the beaches near Seabrook station over at least 9 years. She recorded
several relevant time segments including July 19, 1987. What appears to be a
coincidence, Mrs. Fallon began to record the traffic stream leaving the Hampton
Beach area near the bridge at 1:59 p.m. on July 19, 1987. As noted above, about
2:00 p.m. is the accepted peak hour for population density during summer peak
days. After 2:00 p.m. the net traffic flow is away from the beaches.
9.126. The tape shows many, many people dressed and behaving as they
would on a hot sunny summer day with blue skies. All visible parking places
were filled during the afternoon. Mrs. Fallon states that there were crowds on
the beach and she was involved in quite a bit of traffic herself as she went
about her video taping. Tr. 8653. Spontaneous dialogue by a local hotel keeper
reveals that this is a representative of a peak summer day and that Mrs. Pallon's
tape would demonstrate problems with evacuation. The tape demonstrates that
congested traffic occupied the exodus roadways throughout the afternoon into the
evening. Seven hours later, by 9:09 p.m., the tape demonstrated that the traffic
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had subsided. Remaining traffic, though heavy, moved freely. Mrs. Fallon recalls
that the traffic jam (meaning congested traffic) went on for 7 hours (1i'. 8654)
that the exiting population were mostly daytrippers, and that residents find that
they cannot readily leave the area until after 9:00 p.m. While Mrs. Fallon's
recording could not be the basis for ETEs, it is in good agreement with the
ETEs calculated by the Board from the testimony of the experts.
9.127. Intervenors would have us find "that any redone ETE study meet
the test of realism, i.e., that it provide an adequate data base and methodology
for decisionmakers to reference an ETE which is reasonably realistic for the
size of the beach population present at the time of an emergency, whenever it
occurs." MAG PF 6.1.189. We make no such finding. Intervenors' witnesses
displayed much competence in traffic and parking capacity estimation but did
not demonstrate any familiarity with nuclear emergency planning. The purpose
of ETEs is to provide the information useful in the choice of protective actions.
As a consequence of this hearing, the State has been provided with an additional
ETE for the rather fleeting peak of the peaks which it can add to its Scenario 1
if it finds value in the additional information.
9.128. As we have found in § 8 of this decision, the preferred protective
action for the seasonal beach population in the Seabrook EPZ is almost always
early beach closure and evacuation over sheltering. The evacuation time will
depend on the time of day at which the hypothesized accident occurs, but we
do not see any reason why the ETE, whether 6, 7, or 8 hours, would have any
influence on the protective action decision. The State of New Hampshire should
be able to sustain the evacuation for whatever length of time is required in the
hypothetical scenarios.
9.129. As the Commission has stated in the context of extended evacuations,
"for which scenarios, if any, does it eliminate evacuation as a viable protective
action?" Shoreham, CLI-86-13, supra. On this record, we do not find any
indication that further refinement of the ETEs would make any contribution to
public protection.
ETE Conclusion

9.130. The Board concludes that, in accordance with 10 C.F.R. Part 50,
Appendix E, §IV.7, Applicants will have provided an accurate analysis of the
time required to evacuate the Seabrook EPZ within the scope of the contentions
of the Intervenors, and in particular with respect to evacuating the population at
the New Hampshire beaches during summer weekends, providing:
(1) That the respective findings modifying the ETEs by this Board are
incorporated in the ETEs provided by the Applicants to the State of
New Hampshire, and
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(2)

that trips by returning commuters within the EPZ to their homes in the
EPZ are properly accounted for in the evacuation time analyses. The
Board retains jurisdiction over this subissue pending further advice
from the parties, which advice will be solicited in a forthcoming
order.
10.

CONCLUSION AND ORDER

10.1. The Board has considered all of the evidence presented by the parties
on the admitted contentions concerning the adequacy of the New Hampshire
Radiological Emergency Response Plan. Based upon a review of the entire
record in this proceeding and the proposed findings of fact and conclusions
of law submiUed by the parties, and based upon the findings of fact set forth
herein, which are supported by reliable, probative, and substantial evidence in
the record, this Board has decided all matters in controversy except for the effect
of trips home by returning commuters on the evacuation time estimates as noted
in § 9, above. Accordingly, the Board reaches the following conclusions.
10.2. Subject to the satisfaction of the conditions set forth below, the Board
finds reasonable assurance that adequate protective measures can and will be
taken within the New Hampshire portion of the Seabrook EPZ in the event of
a radiological emergency at Seabroolc, in accordance with the Commission's
emergency planning regulations with respect to the issues decided in this Partia1
Initial Decision.
10.3. Subject to the satisfaction of the conditions set forth below, the
NHRERP meets the requirements of the emergency planning standards of 10
C.F.R. § 50.47(b) and Appendix E to 10 C'p.R. Part 50. Also subject to the
satisfaction of conditions set forth below. the NHRERP provides reasonable
assurance that adequate protective measures can and will be taken with respect
to the issues decided in this P.utial Initial Decision.
10.4. The Board orders that, pursuant to the Atomic Energy Act of 1954
and the Commission's rules and regulations, based on the Findings of Fact and
Conclusions of Law set forth in this P.utial Initial Decision. issuance of an
operating license for Seabrook Station shall be subject to the satisfaction of the
following conditions:
(a) The Director of Nuclear Reactor Regulation, in consultation with
the Federal Emergency Management Agency. shall confirm that the
State of New Hampshire has provided for FEMA review satisfactory
personnel rosters and call lists of compensatory plan and reception
center emergency workers, as discussed in § 5.
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(b)

(c)

(d)

The Director of Nuclear Reactor Regulation, in consultation with
the Federal Emergency Management Agency, shall verify that the
NHRERP revisions commiued to by the State of New Hampshire, as
discussed herein, have been made.
The Director of Nuclear Reactor Regulation shall verify that the
NHRERP revisions required by the Board relating to the need to
ensure operation of the Manchester secondary center for periods
consistent with emergency worlcers' expected post 12-hour usage
(Finding 5.68), and the identification of additional special-facility
monitors for the Manchester and Dover host communities (Finding
5.78) have been made.
The Director of Nuclear Reactor Regulation, in consultation with
the Federal Emergency Management Agency, shall verify that the
Applicants have provided to the State of New Hampshire the Board's
findings modifying ElEs presently contained in Volume 6 of the
NHRERP. However, this condition shall not become effective until
the Board has consulted with the parties concerning the effect of
trips home by returning commuters on the ETEs and has issued a
respective order.

Finality and Appeals
Pursuant to 10 C.F.R. § 2.760 this Partial Initial Decision will constitute the
final decision of the Commission 30 days from the date of its service, unless an
appeal is taken in accordance with 10 C.F.R. §2.762 or the Commission directs
otherwise. See also 10 C.F.R. §§ 2.785 and 2.786.
Any party may take an appeal from this Partial Initial Decision by filing a
Notice of Appeal within 10 days after its service. Each appellant must file a
brief supporting its position on appeal within 30 days after filing its Notice of
Appeal, or if the NRC Staff is the appellant, within 40 days. Within 30 days
after the period has expired for the filing and service of the briefs of all appellants (40 days in the case of the NRC Staf!), a party who is not an appellant
may file a brief in support of or in opposition to the appeal of any other party.
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A responding party shall file only a single responsive brief regardless of the
number of appellants' briefs filed. See 10 C.F.R. § 2.762.
THE ATOMIC SAFETY AND
LICENSING BOARD
Jerry Harbour
ADMINIS1RATIVE JUDGE
Gustave A. Linenberger, Jr.
ADMINIS1RATIVE JUDGE
Ivan W. Smith, Chairman
ADMINISlRATIVE LAW JUDGE
Bethesda, Maryland,
December 30, 1988.
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APPENDIX
Massachusetts Evacuation Routes ror Communities in ERPA C
SOURCE: NHRERP, Vol. 6, Appendix K (Appl. Exh. 5).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Tnomas E. Murley, Director

In the Matter of

Docket No. 50·312

SACRAMENTO MUNICIPAL UTILITY
DISmlCT
(Rancho Seco Nuclear Generating
Station)

December 14, 1988

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by Ms. Barbara Moller that requested the Nuclear Regulatory Commission
(NRC) to (1) immediately test all individuals working at, or having access to,
the Rancho Seco Nuclear Generating Station (Rancho Seco) for drug use; and
(2) require the Sacramento Municipal Utility District (SMUD) to implement a
mandatory periodic drug testing program at Rancho Seco. The Petitioner based
her requests on allegations that (1) cocaine was found on the Rancho Seco site;
(2) subsequently, nine persons were tested for drug use at Rancho Seco; (3)
this testing was inadequate to find the party in illegal possession of the cocaine;
accordingly. (4) illegal drug use at Rancho Seeo poses a danger to public health
and safety.
UTILITY DRUG TEST PROGRAMS
Where NRC inspections show that a utility drug test program functions
properly and the program works properly in discovering illegal drugs on the plant
site, without more, there is no basis for the NRC to impose further requirements
on the utility or on individuals working at, or having access to, the plant.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
On August 3, 1988, Ms. Barbara MoUer (petitioner) submitted a petition
requesting the U.S. Nuclear Regulatory Commission (NRC or Commission) to
immediately test all individuals working at, or having access to, the Rancho
Seeo Nuclear Generating Station (Rancho Seeo) for drug use. The petition also
requested the NRC to require the operators of Rancho Seeo, the Sacramento
Municipal Utility District, to implement a mandatory periodic drug testing
program at Rancho Seco. The Petitioner has reiterated these concerns in a
portion of a more recent letter to the NRC, dated August 30, 1988.
Ms. Moller's petition was based on allegations that (1) cocaine was found
on the Rancho Seeo site; (2) subsequently, nine persons were tested for drug
use at Rancho Seco; (3) this testing was inadequate to find the party in illegal
possesSion of the cocaine; accordingly, (4) illegal drug use at Rancho Seeo poses
a danger to public health and safety.
In accordance with the following discussion, I find that there are no grounds
for NRC to immediately test Rancho Seco personnel for drug use or to take
action to modify the existing utility administered program to prevent use of
iUegal drugs at Rancho Seeo. I have decided, therefore, to deny the request
BACKGROUND
The Rancho Seco Nuclear Generating Station, operated by the Sacramento
Municipal Utility District (SMUD, the Licensee) is a 916-MWe Babcock and
Wilcox. (B&W)-designed pressurized-water reactor located in Sacramento County, California. about 25 miles southeast of Sacramento. The plant received an
NRC operating license in 1974.
On July 14, 1988, in accordance with Rancho Seco's Fitness-for-Duty
Program, site seeurity personnel and contractor speeialists began a random drug
search with drug-detecting dogs. In a warehouse located within the restricted
area on site, one of the dogs deteeted a plastic bag containing a substance
that was later analyzed by a laboratory and determined to be 0.53 gram of
cocaine. Further search in the warehouse and in other areas of the plant found no
additional evidence of illegal drugs. The NRC Operations Center in Washington
was then notified by telephone that illegal drugs had been found' on the Rancho
Seeo site.
Although the warehouse where the drugs were found is normally attended or
locked, it is accessible to personnel working at Rancho Seco, both SMUD employees and contract personnel. All persons who have access to the warehouse
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are subject to security screening and site access controls. Additionally, SMUD
employees and contractors working at Rancho Seco are subject to the SMUD
''Fitness for Duty Policy."

DISCUSSION
NRC policy with respect to fitness for duty, which addresses drug use, was
published in the Federal Register on August 4, 1986 (51 Fed. Reg. Z7.'(12).
The nuclear industry has developed a guide for utilities to use in developing
fitness-for-duty programs at individual sites. The industry guide, entitled "EEl
Guide to Effective Drug and Alcohol/Fitness for Duty Policy Development,"
was developed by the Edison Electric Institute Human Resource Management
Division. The latest version of that guide was published in August 1985.
In February 1987, SMUD adopted a fitness-for-duty program, SDP 606-14,
''Fitness for Duty Policy." The SMUD program meets the current guidelines
established by the industry and NRC. The main features of the SMUD program
include:
• Random drug searches on site using drug-detecting dogs six times
per year,
• Random medical screening of personnel,
• Preemployment and prevital access screening,
• For-cause screening,
• Behavioral observations,
• Undercover investigations.
The NRC Staff reviewed the SMUD drug policy and its execution at Rancho
Seco and did not find any discrepancies relating to current criteria. Specific
drug-related occurrences at Rancho Seco including the July 14, 1988 event were
investigated by the Staff who concluded that SMUD effectively dealt with the
events. Onsite inspections have not identified inadequacies in the Licensee's
implementation of the program or in its handling of specific drug-related events.
As a followup to the July 14, 1988 drug find, SMUD tested the ten individuals
who are normally assigned to work in the warehouse for drug use. All of
the individuals tested negative for cocaine. However, one individual tested
positive for a different illegal substance, and his employment was terminated.
Two additional individuals who normally have access to the warehouse were on
vacation at the time and were not tested. These two individuals had participated
in previous medical examinations which included evaluation for drug use; the
results of these prior examinations were negative.
Licensee actions relating to this event were reviewed by NRC inspectors
during an onsite inspection on September 12-16, 1988. The inspection findings
are documented in Inspection Report 50-312/88-29, dated October 7, 1988. The
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inspectors did not identify any potential deficiencies in the Licensee's handling
of the July 14, 1988 event
The NRC is concerned with the possibility of illegal drug use at nuclear
facilities and has concluded that rulemaking is appropriate to mandate certain
actions at all operating nuclear power plants. These proposed regulations were
published in the Federal Register on September 22, 1988 for public comment
The proposed rule would require random testing for illegal drugs for workers
with unescorted access to Protected Areas at Rancho Seco and all other operating
nuclear power plants.
CONCLUSION
The petition requested NRC to immediately test for drug use, all individuals
working at, or having access to, the Rancho Seco Nuclear Generating Station.
The petition also requested NRC to require SMUO to implement a mandatory
periodic drug testing program at Rancho Seco. NRC recognizes that drug use is
a potentially significant problem facing the nuclear industry and is approaching
this issue systematically, through rulemaking. Our investigation of the drugrelated event at Rancho Seco has not identified health and safety concerns
that warrant immediate action by the NRC. The currentiy proposed federal
regulations may eventually require certain nuclear facilities to change their drug
prevention programs. However, at the present time, there is no basis for NRC
to require SMUD to modify its existing program.
The institution of proceedings pursuant to 10 C.P.R. § 2.202 is appropriate
only if substantial health and safety issues have been raised. See Consolidated
Edison Co. of New York (Indian Point, Units I, 2, and 3), CLI-75-8, 2 NRC
173, 175 (1975), and Washington Public Power Supply System (wpPSS Nuclear
Project No.2), 00-84-7, 29 NRC 899,923 (1984). This is the standard that I
have applied to the concerns raised by the Petitioner in this Decision to determine
whether enforcement action is warranted.
For the reasons discussed above, I conclude that no substantial health and
safety issues have been raised by the Petitioner that warrant immediate drug
testing by the NRC at Rancho Seco or the initiation of a proceeding to modify the existing program for detection of use of illegal drugs at Rancho Seco.
Accordingly, the Petitioner's request for action pursuant to 10 C.F.R. § 2.206 is
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denied. As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be
filed with the Secretary of the Commission for the Commission's review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 14th day of December 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

In the Matter of

Docket No. 50-293

BOSTON EDISON COMPANY
(Pilgrim Nuclear Power Station)

December 29, 1988

Massachusetts Governor Michael S. Dukakis and Attorney General James
M. Shannon filed a petition on behalf of the Commonwealth of Massachusetts
and its citizens (petitioners) with the Nuclear Regulatory Commission (NRC)
requesting that the Director of the Office of Nuclear Reactor Regulation (NRR)
institute a proceeding to modify, suspend, or revoke the operating license held
by Boston Edison Company (BECo, the Licensee) for its Pilgrim Nuclear
Generating Station (pilgrim). In particular, the Petitioners requested the NRC to
(1) modify the Pilgrim license to bar restart of the facility until a plant-specific
probabilistic risk assessment (PRA) is performed for Pilgrim and all indicated
safety modifications are implemented; (2) modify the Pilgrim license to extend
the current shutdown pending the outcome of a full hearing on the significant
outstanding safety issues and the development and certification by the Governor
of adequate emergency plans; and (3) issue an order, effective immediately, to
modify the Pilgrim license to preclude the Licensee from taking any steps in
its power ascension program until a formal adjudicatory hearing is held and
findings of fact are made concerning safety questions raised regarding Pilgrim.
The relief sought by the Petitioners is based on allegations of (1) evidence of
continuing serious managerial deficiencies at Pilgrim, (2) evidence that a plantspecific PRA as well as the implementation of any safety modifications indicated
thereby should be required prior to Pilgrim's restart, and (3) evidence that the
state of emergency preparedness does not provide reasonable assurance that
adequate protective measures can and wiu be taken in the event of a radiological
emergency during operations at Pilgrim.
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In DD-88-7, 27 NRC 601 (1988), the Director denied Petitioners' request
insofar as it related to the need for a PRA. In DD-88-17, 28 NRC 491 (1988),
the Director denied Petitioners' request insofar as it related to management
issues. The Director here denies the petition insofar as it relates to emergency
preparedness issues.
EMERGENCY PREPAREDNESS:
In light of substantial progress in addressing the issues in emergency preparedness plans for Pilgrim, requested enforcement action, pursuant to 10
C.F.R. § 2.206, held not warranted.

FINAL DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION
On October 15, 1987, Massachusetts Governor Michael S. Dukakis and Attorney General James M. Shannon filed a petition on behalf of the Commonwealth of Massachusetts and its citizens (petitioners) with the Nuclear Regulatory Commission (NRC) requesting that the Director of the Office of Nuclear
Reactor Regulation (NRR) institute a proceeding to modify, suspend, or revoke
the operating license held by Boston Edison Company (BECo, the Licensee)
for its Pilgrim Nuclear Power Station (pilgrim). In particular, the Petitioners
requested the NRC to (1) modify the Pilgrim license to bar restart of the facility until a plant-specific probabilistic risk assessment (PRA) is performed for
Pilgrim and all indicated safety modifications are implemented; (2) modify the
Pilgrim license to extend the current shutdown pending the outcome of a full
hearing on the significant outstanding safety issues and the development and certification by the Governor of adequate emergency plans; and (3) issue an Order,
effective immediately, to modify the Pilgrim license to preclude the Licensee
from taking any steps in its power ascension program until a formal adjudicatory
hearing is held and findings of fact are made concerning safety questions raised
regarding Pilgrim.
.
Petitioners based their request on ~ assertion of continuing serious managerial deficiencies at the plant, on an assertion that a plant-specific PRA as well as
the implementation of any safety modifications indicated thereby should be required prior to Pilgrim's restart, and on an assertion that the state of emergency
preparedness does not provide reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency during
operations at the Pilgrim plant.
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On May 27, 1988, I issued an Interim Director's Decision in response to
the petition. I concluded that the information identified in the petition did not
warrant the initiation of the requested actions in regard to the probabilistic risk
assessment and attendant plant modifications. Accordingly, I denied the request
on this issue. I further stated that the management and emergency preparedness
portions of the petition would be addressed in a subsequent response.
On October 6, 1988, I issued a Second Interim Director's Decision. As
noted in my Decision, the Petitioners aIIeged that serious managerial deficiencies
continue to exist at Pilgrim. I concluded that the information identified in
the petition did not warrant the initiation of the requested actions in regard
to the management issues. Accordingly, I denied the request on this issue. I
further stated that the emergency preparedness portion of the petition would be
addressed in a subsequent response.
For the reasons discussed below, Petitioners' request relating to emergency
preparedness is denied.
BACKGROUND
In April 1986, the Pilgrim facility was shut down for technical and management reasons. On December 22, 1986, the Secretary of Public Safety of the
Commonwealth of Massachusetts sent FEMA a copy of the Office of Public
Safety report entitled, ''Report to the Governor on Emergency Preparedness for
an Accident at the Pilgrim Nuclear Power Station," dated December 1986. The
Secretary of Public Safety also asked FEMA Region I to review a report entitled, "Evaluation of Offsite Emergency Preparedness in the Area Surrounding
the Pilgrim Nuclear Power Station," dated January 1987, which was prepared
for the Licensee by the Impell Corporation. In a memorandum to NRC, dated
March 31, 1987, FEMA stated that it was conducting a self-initiated review of
the overall state of emergency preparedness at Pilgrim Station. FEMA said that
it would prepare a consolidated evaluation that would address issues raised by
State Senator William Golden in a petition submitted to NRC July IS, 1986, the
report submitted by the Office of Public Safety, the Impell Report, and other relevant available information. By memorandum dated April 29, 1987, the NRC
provided FEMA with a copy of a report prepared by the Town of Plymouth
Nuclear Committee entitled, ''Report to the Selectmen on the Plymouth Radiological Emergency Response Plan," dated March 1987, and asked FEMA to
include this report in the ongoing review.
On June 4, 1987, BECo prepared reports regarding Evacuation Time Estimates and Beach Population Sheltering, Mobility Impaired, and Special Facilities. On June 12, 1987, BECo prepared a report regarding a Northern Reception
Center. NRC forwarded these reports to FEMA on July I, 1987.
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On August 6, 1987, FEMA forwarded their report entitled, "Self-Initiated
Review and Interim Finding for the Pilgrim Nuclear Power Station, Plymouth,
MA," to the NRC. FEMA found that offsite emergency preparedness had
deteriorated at Pilgrim and that FEMA could no longer make the finding that the
Commonwealth and local plans were adequate. Specifically, FEMA identified
six significant emergency preparedness issues which are summarized below:
1. Lack of evacuation plans for public and private schools and day-care
centers.
2. Lack of a reception center for people evacuating to the North.
3. Lack of identifiable shelters for the beach population.
4. Inadequate planning for the evacuation of the special-needs population.
5. Inadequate planning for the evacuation of the transportation-dependent population.
6. Overall lack of progress in planning and apparent diminution in
emergency preparedness.
As previously indicated, the plant was voluntarily shut down by Boston Edison at
the time for reasons other than emergency preparedness, and the NRC concluded
that there was no need to take immediate enforcement action. Bos~n Edison
was working with the Commonwealth and local officials at that time to improve
the offsite emergency response plans, and it was apparent that improvements
were already being made. However, the NRC Staff judged the deficiencies
identified by FEMA to be significant enough that the NRC stated that the plant
would not be permitted to restart until improvements were made in the plans
and some limited demonstrations of those improvements were observed.
The Staff has been carrying out an ongoing assessment of progress toward
resolving these issues. NRC Staff efforts to evaluate emergency planning
progress have included discussions with FEMA Region I Staff, Commonwealth
and local emergency planning officials, and Boston Edison representatives. The
NRC Staff has conducted and attended numerous public meetings in the area
has met with all of the Civil Defense Directors for the emergency planning zone
(EPZ) and reception center communities,l and has toured the area, including the
beaches and the local emergency operations centers. In addition, NRC Staff has
made several visits to the area to observe limited demonstrations associated with
emergency worker training for implementing the evacuation plans for schools
and day-care centers, the transportation-dependent population, and the specialneeds population.
Thus far, the plans submitted by the Commonwealth to FEMA have been
submitted for "informal technical review." The Commonwealth, while partici1 The EPZ communities arc PlymOUlh. Duxbury. Kinplm. Carver. and Mushlield.
canmunities Ire Tlunton Ind BridgcwIU:r.
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The recepticn center

pating in the revised plan development process, continues to characterize all of
the revised plans as "draft." Although the revised plans have not been submitted
formally pursuant to 44 C.F.R. Part 350, the FEMA technical reviews are being
conducted in a manner similar to that used for the review of formal submittals.
In correspondence with the Commonwealth, dated March 30, 1988, and August
22, 1988, FEMA expressed its concern over emergency planning for Pilgrim,
recognized the progress being made in improving emergency plans for Pilgrim,
and encouraged the development, by the Commonwealth, of a schedule indicating Commonwealth milestones for completing the overall planning process.
The Commonwealth has not yet indicated when revised plans will be formally
submitted to FEMA.

BASES FOR PETITIONERS' REQUEST
The Petitioners raise specific deficiencies that constitute the bases for their
request. These asserted deficiencies are summarized below:
1. The lack of any articulated evacuation plans for public and private
schools as well as day-care centers;
2. The lack of any articulated evacuation plans for the special-needs
population;
3. The lack of any articulated evacuation plans for the transport-dependent population;
4. The lack of identifiable public shelters for the beach population;
5. The lack of a reception center, as required in the plan, for people
evacuating by the northern route;
6. The lack of real progress in planning and the diminution in the state
of emergency preparedness;
7. The Pilgrim emergency response plans do not incorporate current or
reliable evacuation time estimates (ETEs);
8. Offsite exercises and drills have not been held for a significant period
of time.
The Petitioners state that the first six plan deficiencies have been identified
by both FEMA and the Massachusetts Executive Office of Public Safety.
The Petitioners state that the following specific functional deficiencies in the
first four areas enumerated above must be addressed before any determinations
can be made if adequate plans can be developed, namely:
Identification/estimation of populations;
Identification/estimation of resources;
Develop plans for emergency actions to be taken for each population
with potentially available resources;
Obtain commitments for required resources;
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Provide education/information to public;
Conduct exercises/drills.
DISCUSSION
NRC regulations in 10 C.F.R. § S0.47(b) provide sixteen planning standards
applicable to onsite and/or offsite emergency response plans which, as required
by 10 C.F.R. § S0.54(q), must be met by Licensees authorized to operate a
nuclear power plant Although elements of several planning standards (e.g., I,
3, 7,10, and 14) are pertinent, the issues mised by the Petitioners are largely
directed to 10 C.F.R. § S0.47(b)(10) which requires that ''protective actions" be
developed for emergency workers and·the public. The evaluation criteria used by
the NRC and FEMA in determining conformance with each planning standard
is detailed in NUREG-0654/FEMA-REP-l, Rev. I, "Criteria for Preparation
and Evaluation of Radiological Emergency Response Plans and Preparedness in
Support of Nuclear Power Plants."
The Commission has determined that deficiencies in emergency plans, even
major deficiencies, do not necessarily raise a substantial health and safety
issue regarding plant opemtion. Indeed, even in those instances where the
Commission can no longer make a finding that there is reasonable assumnce
that adequate protective measures can and will be taken in the event of a
mdiological emergency, emergency preparedness deficiencies may not require
facility shutdown. See 10 C.F.R. § SO.S4(s)(2)(ii). In practice, radiological
emergency response plans are rarely if ever perfect Deficiencies will be found
and assessed for significance. While all deficiencies in emergency plans are
expected to be corrected, few such deficiencies would be expected to change a
finding of reasonable assumnce by the NRC pending their resolution.
The following discussion addresses each of the Petitioners' emergency preparedness concerns as presented in their petition:
A.

Evacuation Plans for Schools, Special.Needs Populations, and
Transportation.Dependent Populations (Issues 1, 2, and 3)

The NRC Staff, through its participation on the.FEMA Regional Assistance
-'--Committee (RAC), has reviewed the revised plans-.{see-.Iollowing Table) and
procedures that have been submitted to FEMA by the Commonwealth and
determined that, consistent with NRC regulatory requirements, they include
(1) identification of schools, day-care centers, the special-needs population,
and the tmnsportation-dependent population; (2) identification of tmnsportation
resources; and (3) detailed evacuation procedures for these populations. With
regard to the commitments for required resources, letters of agreement have been
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signed to date by thirty-four of the thirty-five transportation providers. The Staff
has determined that these letters of agreement represent transportation resources
in excess of those required to implement the revised emergency plans (e.g., 954
buses committed whereas 407 buses are needed for plan implementation). The
form and content to be used in each letter of agreement was provided by the
Commonwealth in their letter to Boston Edison on October 10, 1988.
fur the special-needs population, the Staff has determined that the responsibilities for identifying, notifying, and carrying out protective actions have been
adequately incorporated into the revised town emergency plans and procedures.
The Civil Defense Directors in meetings with the NRC Staff have confirmed
that each town has a list of the special-needs population which was supplemented by soliciting input from residents by newspaper advertisements. The
Commonwealth and Boston Edison are working out details to conduct an additional special-needs population survey. It should also be noted that the plans
themselves provide that an individual can call the Civil Defense Office and
arrange for transportation. Although the Civil Defense Directors indicated in
meetings with the Staff that they believe that not all those with special needs
have been identified, they indicated their belief that the number of unidentified
special-needs persons in the EPZ towns was not large. Thus, the Staff has determined that the status of planning for the special-needs population is adequate.
Furthermore, planning is expected to continue to improve because the public
information brochure, which will go to all EPZ residents, has provisions for
allowing special-needs residents to identify th,emselves to town officials. These
steps will provide an additional measure of assurance that such persons have
been identified.
The NRC Staff concludes that the revised plans and procedures adequately address the Petitioners' issues related to planning for public and private schools as
well as for day-care centers, the special-needs population, and the transportationdependent population, raised in their § 2.206 petition. The revised plans and procedures include the identification and estimation of populations and resources,
provide for emergency actions to be taken for each population group with available resources, and include commitments for required resources.

Table
Status of Revised Plans and Implementing Procedures
1. Carver - the draft plan, Implementing Procedures (IPs), and Shelter
Implementation Program were authorized by the Selectmen for submittal
and were forwarded to Massachusetts Civil Defense Authority (MCDA)
and then to FEMA for review.
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2.

Duxbury - The initial draft plan was reviewed by FEMA and comments
were provided to local planning officials. All draft implementing procedures, except three, containing the necessary information, have been prepared and reviewed by the responsible implementing official (e.g., police
chief, fire chief, department head), reviewed by the civil defense director,
and forwarded to the next level within the local community's approval
process.

3.

Kingston - all documents are complete and were authorized by the
Selectmen for submittal and were forwarded to MCDA and then to FEMA
for review.
all documents are complete and were authorized by the
Selectmen for submittal and were forwarded to MCDA and then to FEMA
for review.

4. Marshfield -

S.

Plymouth - The initial draft plan was reviewed by FEMA, and comments
were provided to local planning officials. All draft implementing procedures, except three, containing the necessary information, have been prepared and reviewed by the responsible implementing official (e.g., police
chief, fire chief, department head), reviewed by the civil defense director
and forwarded to the next level within the local community's approval
process.

6.

Bridgewater - the draft plan and IPs were authorized by the Selectmen
for submittal and were forwarded to MCDA and then to FEMA for review.

7.

Taunton - the draft plan and IPs were authorized by the Mayor for
submittal and were forwarded to MCDA and then to FEMA for review.

B.

Shelters for the Beach Population (Issue 4)

Petitioners have raised a concern regarding the lack of identified public
shelters for the beach population. The August 1987 FEMA report included
this as one of the six significant emergency preparedness issues.
The FEMA position on shelters for the beach population was modified
subsequent to the issuance of FEMA's August 1987 report on emergency
preparedness at Pilgrim. In a letter to the Commonwealth dated August 22,
1988, FEMA stated its current position that "a range of protective actions" could
be satisfied by evacuation alone for the beach population. The NRC Staff views
evacuation of the beach population as the preferred protective action strategy. In
view of these positions, and since the revised Pilgrim emergency plans provide
for evacuation of the beach population in the event of an emergency, the Staff
has determined that the issue of the lack of identified public shelters for the
beach population is resolved.
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Even though not required by NRC regulations, BECo has completed a
shelter survey and developed a shelter implementation program, including shelter
identification, letters of agreement, and shelter procedures. 'BECo has indicated
that it will continue its shelter program for the beach population to provide
added protective measures.

C.

Reception Center for People Evacuating to the North (Issue 5)

Boston Edison has performed an analysis that concludes that the existing
two reception centers (Taunton and Bridgewater), with appropriate renovations
and additional equipment, have the capability to support an evacuation from
the EPZ. The NRC Staff has reviewed this analysis and has concluded that,
with some specific augmentation, the existing two facilities would meet NRC
standards. The Commonwealth has not yet authorized these improvements and
has indicated that it will pursue development of a third reception center. Even
without augmentation, the Starr has concluded that these two facilities could
now be used to provide effective support for evacuees. It must be noted that
reception centers would be used only after people in the EPZ are evacuated and,
therefore, incomplete reception center renovations would not directly arr~t the
adequacy of the protective actions taken.
The Commonwealth is making progress toward establishing a third reception
center for people evacuating to the north. The Commonwealth has designated
a State-run facility in the town of Wellesley as the proposed northern reception
center and has conducted a feasibility study that indicates that the facility is
suitable for use as a reception center. The Commonwealth has indicated that it
will undertake capital improvements and procedure development
Thus, while not yet completely resolved, the Staff concludes that this issue
does not pose a substantial health and safety issue.

D.

Lack of Progress in Emergency Preparedness (Issue 6)

Significant progress has been made in correcting the August 1987 FEMAidentified issues. The emergency plans and procedures for the five EPZ and
two reception center communities have been revised (see Table, pp. 820-21).
Although the revised plans and procedures are new documents, they build upon
previously existing plans and procedures by providing extensive and detailed
guidance on carrying out the emergency response errort and formalizing many
previous practices.
Statewide and MCDA Area II plans have been updated, and the revised Area
II plan' has been forwarded to FEMA for review. Improvements have been made
in the public and media information program. An "Interim Public Information
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Brochure" has been disseminated, and work is continuing on the final public
information program.
Training on the revised plans and procedures for the EPZ and reception center
towns is being conducted in accordance with a comprehensive training program
approved by the Commonwealth. Although training of a substantial number of
individuals is yet to be completed and although the Commonwealth has not yet
approved many training modules, almost all of the training modules and lesson
plans have been prepared, and training of emergency response personnel by
Commonwealth-certified instructors is well under way. General overview training has been conducted for many offsite organizations, and specific training is
being conducted, including training for transportation providers. The NRC Staff
has reviewed the training program, including certain individual lesson plans, and
has observed the training of bus and ambulance drivers from companies providing transportation for schools and day-care centers, special-needs population,
and transportation-dependent persons. The training includes classroom sessions
on basic radiation safety, dosimetry, emergency preparedness, and specific procedural assignments, and travel on the actual routes to be used in an emergency.
As training modules are approved by the Commonwealth, training based on
these modules is being accomplished.
A further indication of progress was obtained by the NRC Staff in a series
of meetings between October 2S and November 2, 1988, with the seven Civil
Defense Directors (COOs) for the EPZ and reception center towns. Discussions
were held in the offices of the COOs and included tours of the local Emergency
Operations Centers (EOCs) for each of the towns. Although the COOs expressed
concerns related to the status of the plans and procedures and with the availability
of personnel and training, all of the COOs expressed the opinion that the state
of emergency preparedness is much improved. With respect to personnel, most
COOs indicated that they have the majority of people necessary to implement
the plans, but several of the towns are short of volunteers to complete their
staffing plans primarily in second shift and nontechnical positions.
Based on the Staff tours of the EOCs, but primarily based on input from
the COOs, the Staff concludes that the status of the EOCs is as follows.
The EOCs for Plymouth, Carver, and Taunton are operational. The EOC
for Kingston is nearly operational with telephone call routing problems being
corrected. The Kingston EOC could be used effectively in an emergency. The
new EOC for Duxbury is sufficiently complete that it could be used effectively
now. In Bridgewater, the renovation to the EOC space is nearly complete
and communications equipment is being installed. The Marshfield EOC is
considerably behind the other EOCs but is expected to be operational in January
1989. The old EOC in Marshfield is still operational and could be used in an
emergency.
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Significant improvements have been made in the ability of Boston Edison to
notify the local towns of an event The previous system relied on notification
from Boston Edison to the State police dispatcher in Middleboro, Massachusetts.
The State police were then responsible for relaying information to the towns.
In order to improve the timeliness and reliability of notification, a new Digital
Notification Network has been installed and is operational. This system automatically rings down to the local 24-hour warning points, the State police, and
the Massachusetts Civil Defense Agency. Boston Edison conducted a satisfactory test of the new notification network as part of the December 13, 1988 onsite
emergency preparedness exercise.
Based on the foregoing, as well as the discussion in other sections of this
Decision, the Staff concludes that there has been substantial progress in offsite
emergency preparedness at Pilgrim. To the extent that concerns continue to exist,
they are not so significant that they call into question the basic soundness or
workability of the plans. The current status of facilities, plans, procedures, and
training is such that the NRC Staff finds that there is reasonable assurance that
adequate protective actions can and will be taken in the event of a radiological
emergency at Pilgrim. FUrthermore, current ongoing efforts are expected to
fully resolve the remaining concerns.

E.

Evacuation Time Estimates (ETEs) (Issue 7)

In support of the revised plans and procedures, BECo has developed an
evacuation time estimate (ETE) and a traffic management plan update for the
100mile EPZ which were submitted to FEMA by the Commonwealth in March
1988 for review. The ETE study was further updated and distributed lO the
local planners and to MCDA in August 1988. The ETE is a planning tool
which is used by decisionmakers to make an appropriate selection of protective
actions, e.g., evacuation, sheltering, delayed evacuation, under various trafficaccident and meteorological conditions. The ETE study contains data on the
population within the EPZ, including permanent residents; seasonal residents;
transients such as tourists at beaches, parks, historical sites, and recreation
centers; campers; and day trippers. The NRC Staff has reviewed the most recent
revision of the ETE study and determined that the assumptions are reasonable,
the methodology is acceptable, and that the ETE study meets the NRC regulatory
standard in terms of providing a lOol for decisionmakers in the event of a
radiological emergency.
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F.

Public Education

The Petitioners raised concerns related to the adequacy of public education/information regarding emergency planning for Pilgrim. Boston Edison has
been working closely with Commonwealth officials to develop public education
materials and. according to Boston Edison, verbal agreement has been reached
on the concepts to be included in the public information brochure. A draft
brochure was prepared and on December 12, 1988, was forwarded to MCDA
for review and approval. MCDA has requested an additional review of the draft
brochure by local civil defense directors, and this review is currently in progress.
MCDA must then approve the brochure for publication. The Licensee expects
the brochure to be ready for distribution in January 1989. An "Interim Public
Information Brochure" was disseminated in December 1987.
The Staff concludes that the "Interim Public Information Brochure" provides
sufficient information to the public, pending issuance of the revised brochure.

G.

Exercises and Drills (Issue 8)

Full-participation exercises at Pilgrim were held in 1982, 1983, and 1985.
Boston Edison was granted two schedular exemptions from the requirement to
conduct a full-participation exercise in 1987. Conduct of a full-participation
exercise was deferred until the end of 1988 because ongoing improvement
efforts in the offsite plans are not complete. On December 8, 1988, Boston
Edison requested an additional extension of the exemption until 120 days after
completion of the power ascension program.
Although substantial additional progress has been made in planning, and
Boston Edison believes that the scheduling of an exercise could now be
undertaken, the Commonwealth has stated in a November 21, 1988 letter to
the Licensee that "it is inappropriate to discuss an exercise drill schedule at this
time." The Commonwealth has agreed to participate in discussions regarding the
exercise objectives but feels that an exercise should not be held until the planning
process is complete. Boston Edison states that the extension is appropriate
because it will enable Licensee personnel to devote full attention to the power
ascension program, permit certain exercise preparation activities to take place
after the power ascension program is complete, and will provide an opportunity
to complete emergency planning tasks. The NRC Staff has considered the
Licensee's request for an exemption extension and is preparing an approval for
transmittal to Boston Edison.
As noted above, several previous successful full-participation exercises have
been conducted at Pilgrim over the years in which FEMA had found the 'plans
to be adequate, and the infrastructure to handle emergency preparedness is
still largely in place. Most of the local individuals who would take part in
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emergency actions, that is, civil defense authorities, police authorities, and
school authorities, have been working closely with Boston Edison in developing
the revised plans. Therefore, the Staff believes that those individuals are
knowledgeable in terms of the appropriate protective actions to be taken and
will act to implement the revised plans, even though the plans are still in draft
and even though there has not been a full-participation exercise with the revised
plans.
The Commonwealth also participated fully in exercises at Vermont Yankee
in December 1987 and at Yankee-Rowe in April 1988. These exercises
demonstrated the Commonwealth's interaction with other agencies to assess and
respond to conditions requiring actions to protect the health and safety of the
public. Annual onsite exercises have been conducted pursuant to 10 C.P.R. Part
50, Appendix E, and during the most recent exercise, conducted December 13,
1988, notification and communication tests with the EPZ towns were conducted.
As a result of the Staff's review it has been determined that substantial emergency planning progress has been made, an infrastructure to handle emergencies
is in place and would implement the revised plans, and the Commonwealth has
demonstrated the capability to perform State functions during an emergency.
The Staff, therefore, has concluded that the the Petitioners' concerns regarding
exercises do not raise a substantial health and safety issue.
CONCLUSION
The institution of proceedings pursuant to 10 C.P.R. § 2.202 is appropriate
where substantial health and safety issues have been rnised. See Consolidated
Edison Co. ofNew York (Indian Point., Units 1,2, and 3), CLI-75-8, 2 NRC 173,
175 (1975); Washington Public Power Supply System (wpPSS Nuclear Project
No.2), DD-84-7, 19 NRC 899, 922-23 (1984). This is the standard that I have
applied to the concerns raised by the Petitioners in this Decision to determine
whether enforcement action is warranted
My conclusions relating to emergency preparedness at Pilgrim insofar as such
matters are raised in the Petition,:1 consider all of the information that is available
to us today, including statements made by the Commonwealth at'the October
14, 1988 Commission meeting; the recent report from the Commonwealth of
Massachusetts Secretary of Public Safety, Charles V. Barry, dated October II,

:1 The broader mtCllency planning issues raised by !he Commonwealth in its IeVel'Il reports, but not in the 2.206
petition to which this Dec:isilX! is directed, were addressed by the Stsff at the October 14 and December 9, 1988
Commission mcc:tings in the context of the overall readiness
the Pilgrim plant to resume power operation. fur
realorol presenIed IX! !he =on! of thole public mcctinp, I have concluded, in the overall context of emergency
planning, that I have reaoonable assurance that adequate proeective mellImS can and will be taken in the event

or

of a ndiologica1 mtCllency.

.
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1988; the recent meetings with the local Civil Defense Directors; and the
statements made by the Commonwealth and local officials at the December 9,
1988 Commission meeting.
As explained above, substantial progress has been made to address the issues
in emergency preparedness plans for Pilgrim raised in the petition; this progress
is continuing. In view of this substantial progress I have concluded that no
enforcement action is warranted. See County of Rockland v. NRC, 7m F.2d
766, 776 (2d Cir. 1983) (upholding the Commission's determination not to
take enforcement action regarding emergency planning deficiencies at Indian
Point Nuclear Plant, based on substantial progress in correcting the deficiencies).
Significant safety improvements have taken place in the physical state of the plant
and the current organizational and management structure has been significantly
strengthened. Additionally, the Licensee's power ascension program, which has
been approved by the Staff, is a deliberate and controlled process that will be
conducted over a 4- to 6-month period and receive extensive Staff oversight.
I conclude that no substantial health and safety issues have been raised by the
Petitioners nor are any other matters raised which warrant the initiation of a
proceeding. Accordingly, the Petitioners' requests for action pursuant to § 2.206
are denied as described in this Decision.
As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed
with the Secretary for the Commission's review.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 291.h day of December 1988.
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In the Matter of
PUBLIC INTEREST RESEARCH
GROUP. st sl.

November 29.1988

The Nuclear Regulatory Commission is denying a petition for rulemaking
filed by Louis J. Sirico, Jr., Esq., on behalf of the Public Interest Research Group,
et al. The Petitioners requested that the Commission amend its regulations to
prohibit the construction of nuclear power reactors where the population in the
surrounding area exceeds or will exceed specified numerical limits. The petition
is being denied for the following reasons: (1) it would unnecessarily restrict
NRC's regulatory siting policies and procedures by elevating population density
criteria above other siting criteria such as environmental and ecological factors;
and (2) it would not result in a substantial increase in the overall protection
of the public health and safety, as compared to the current siting criteria when
combined with calculations of potential health effects. The NRC has carefully
considered the issues raised in the petition, and has taken them into account in
reaching a decision on the areas that fall within its jurisdiction.

CONSTRUCTION PERMIT: REACTOR SITE CRITERIA
(10 C.F.R. PART 100 AND REGULATORY GUIDE 4.7)
The NRC's population density parameters are for no more than SOO persons
per square mile averaged over any radial distance out to 30 miles, or the projected
population density over the lifetime of the facility not to exceed 1000 persons
per square mile averaged over any radial distance out to 30 miles (Regulatory
Guide 4.7). If this density siting requirement cannot be met, special attention
should be given to the consideration of alternative sites with lower population
densities.
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CONSTRUCTION PERMIT: REACTOR SITE CRITERIA
(10 C.F.R. PART 100 AND REGULATORY GUIDE 4.7)
The NRC's siting requirements allow for the consideration of alternative sites
with superior environmental parameters (e.g., suitable meteorological conditions,
natural resources, and water temperature conditions) or superior geophysical
conditions (e.g., suitable geologic, hydrologic, and tectonic conditions) if the
population density parameters cannot be met.

DENIAL OF PETITION FOR RULEMAKING
I.

BACKGROUND

By letter dated June I, 1976, Mr. Louis J. Sirico, Jr., Esq., on behalf
of the Public Interest Research Group and twenty-five other specified citizen
groups, filed with the Nuclear Regulatory Commission a petition for rulemaking.
The Petitioners requested that the Commission amend its regulations of 10
C.F.R. Part 100, "Reactor Site Criteria." to set numerical limits on allowable
population density around nuclear power reactor sites. The amendments to 10
C.F.R. § loo.ll(a) proposed by the Petitioners would set 0.4 mile and 3 miles
as the minimum distances for the outer boundaries of the exclusion area and
the low population zone, respectively. A new section of 10 C.F.R. § 100.12
proposed by the Petitioners would set a maximum population density of 400
persons per square mile averaged over any radial distance out to a distance of
40 miles. The Petitioners proposed that the Commission also deny construction
permit applications where, during the effective period of the plant's license,
the maximum projected population density would exceed 800 persons per
square mile averaged over any radial distance out to a distance of 40 miles.
Additionally, the Petitioners proposed that all population figures and projections
include transit populations.

n.

BASIS FOR REQUEST

The Petitioners indicated that despite an official policy against building
nuclear power reactors near cities, both the Nuclear Regulatory Commission
(NRC), and its predecessor, the Atomic Energy Commission, have permitted
utilities to build nuclear power reactors too close to metropolitan areas. It is the
view of the Petitioners that reliance on broad policy statements and regulatory
guides in this matter are inadequate and that current Commission policy should
be incorporated into NRC regulations. The Petitioners proposed criteria that
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would prohibit the construction of nuclear power plants where the population in
the surrounding area exceeds or will exceed specified numerical limits.

m.

PUBLIC COMMENTS ON THE PETITION

A notice of receipt of the petition for rulemaking was published in the
Federal Register on July 1, 1976 (41 Fed. Reg. 27,141). Interested persons
were invited to submit written comments or suggestions concerning the petition
by August 30, 1976. The NRC received fourteen comments in response to the
notice: eleven from public utilities, utility representative organizations, nuclear
power plant vendors, and industry representative organizations; and three from
individuals. Twelve of the commenters (86%) opposed the petition. The main
reasons cited by these commenters were: (1) The petition's proposal would
result in a "serious loss of regulatory flexibility • .:' because this would
greatly reduce the number of suitable sites for nuclear power plants, especially
in densely populated areas such as the State of New Jersey. The commenter
stated that "elevating population density criteria above these other concerns
(ecological or environmental impacts) by a rigid and mechanical test (density
criteria) cannot in every case work in the best interest of the public." (2)
The petition's proposal "has misjudged both the content and adequacy of the
Nuclear Regulatory Commission's siting policies and practices. The NRC's
regulations and siting practices when combined with the conservative accident
calculational procedures they require are more than adequate to protect the health
and safety of the public." (3) The petition's proposal established "no factual
basis for which the proposed amendments would further the public safety by
establishing arbitrary values for minimum distances for exclusion area(s) and low
population zones and on allowable population density." The two commenters
supporting the petition's recommendation were from the Petitioners themselves.
The Petitioners' chief concern was the "fear that putting this plant (in Iowa) so
close to so many people creates an unacceptable public health menace." The
Petitioners' position was that all future nuclear power plants should be sited in
areas of low population density in order to better protect the health and safety
of the general population.

IV.

STAFF ACTION

The response to the petition for rulemaking was delayed because of pending
Commission action concerning population siting criteria. An NRC Staff paper
(SECY-78-624) was submitted to the Commission on December 4, 1978. In
a memorandum to the Executive Director for Operations, dated February 15,

831

1979, the Commission deferred action on the population density siting criteria
issue pending submission of the Siting Policy Task furce report. The Petitioners
were notified of this deferral and that the petition would be considered in the
context of the rulemaking on siting criteria.
Recent events, including the reactor accident at Chernobyl in the USSR,
continued uncertainty over certain aspects of the accident source-term work, and
the lack of projected construction permit applications have led the Commission's
Executive Director for Operations to conclude that the rulemaking on siting
criteria should be terminated. Therefore, there is no reason to further delay
action on this petition. However, the need for additional rulemakings or rule
revisions will be considered in the context of a study on the readiness to resume
licensing that is currently under way by the NRC Staff. It is expected that the
NRC Staff will address the question of siting policy and criteria adequacy as
part of this broad study.

V.

REASONS FOR DENIAL

The NRC shares the Petitioners' concern regarding siting future nuclear power
plants in areas of low population density. As stated in NRC Regulatory Guide
4.7,
[a]reas of low population density are preferred for nuclear power station sites. High
population densities projected for any time during the lifetime of a station are comidered
during both the NRC staff review and public hearing phases of the licensing process. If
the population density at the proposed site is not acceptably low. then the applicant will be
required to give special attention to alternative sites with lower population densities.

In addition, NRC Regulatory Guide 4.7 recommends a minimum exclusion
distance of 0.4 mile and minimum distance of 3 miles for the outer boundary
of the low population zone. Further, this Regulatory Guide indicates that transit
population should be included in population density calculations for those sites
where a significant number of people work. reside part-time, or engage in
recreational activities, and are not permanent residents of the area.
However, the NRC's specific population density parameters for siting nuclear
power plants differ from those indicated by the Petitioners. The NRC's
population density parameters are for no more than 500 persons per square mile
averaged over any radial distance out to 30 miles, or the projected population
density over the lifetime of the facility not to exceed 1000 persons per square
mile averaged over any radial distance out to 30 miles (Regulatory Guide 4.7). If
this density siting requirement cannot be met, special attention should be given
to the consideration of alternative sites with lower population densities. The
petition's proposed criteria would limit existing permissible population density
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to 400 people per square mile within a 40-mile perimeter and limit maximum
projected population density to 800 people per square mile.
At first glance, it might appear that the NRC's population density siting parameters and the population density siting parameters indicated by the Petitioners
are similar - SOO vs. 400 per square mile averaged over any radial distance of
40 vs. 30 miles for the initial operation of the nuclear power plants. However,
the real difference between the NRC's and the Petitioners' population density siting requirements is regulatory flexibility. The NRC's siting requirements allow
for the consideration of alternative sites with superior environmental parameters (e.g., suitable meteorological conditions, natural resources, and water temperature conditions) or superior geophysical conditions-",(e.g., suitable geologic,
hydrologic, and tectonic conditions) if the population density parameters cannot
be meL However, on the other hand, the petition's siting requirements would
automatically eliminate any site from further consideration if specific population
density criteria are not met regardless of any other mitigating factors.
The NRC believes that Regulatory Guide 4.7 adequately addresses population
density siting considerations and that no new rulemaking as proposed by the
Petitioners is justified at this tiine. Also, the Petitioners offer no basis for the
specific numerical population density limits indicated in the petition. Therefore,
the petition would not result in a substantial increase in the overall protection
of the public ~ealth and safety, as compared to the current NRC siting criteria
when combined with calculations of potential health effects.
However, the NRC Staff is preparing to carry out an additional review of
the Commission's present siting policy and criteria in light of its ongoing risk
assessment activities and in view of a study by the NRC Staff that is now under
way to examine our readiness to resume licensing.
For the Nuclear Regulatory
Commission
Victor Stello, Jr.,
Executive Director for
Operations
Dated at Rockville, Maryland,
this 29th day of November 1988.
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KANSAS GAS AND ELECTRIC COMPANY, et at
REQUEST FOR ACI10N; DIREcrOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. 5(}.482;
D0-88-14, 28 NRC 260 (1988)
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LONG ISLAND UGiITING COMPANY
OPERATING UCENSE; DECISION; Docket No. 50-322-01.-5 (EP Exercise); ALAB·900, 28 NRC 275
(1988)
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket No. 50-322·01.-5 (EP Exercise);
ALAB·901, 28 NRC 302 (1988)
OPERATING UCENSE; DECISION; Docket No. 50-322·01.-3 (Emergency Planning); ALAB·902, 28
l'oo'RC 423 (1988)
OPERATING UCENSE; DECISION; Docket No. 50-322-01.-5 (EP Exercise); ALAB·9oo, 28 NRC 499
(1988)
OPERATING UCENSE; DECISION; Docket No. 50-322-01.-3 (Emergency Planning); ALAB·905, 28
NRC SIS (1988)
OPERATING UCENSE; MEMORANDUM AND ORDER; Dock<1 No. 50-322·01.-6 (25% Power);
ALAB·907, 28 NRC 620 (1988); A1.AB·908, 28 NRC 626 (1988)
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket No. 50-322·0L-3 (Emergency
Planning); CU·88-3, 28 l'oo'RC I (1988)
OPERATING UCENSE; ORDER; Docket No. 50-322·01.-5 (EP Exercise); Cll·88·9, 28 NRC 567
(1988); CU·88-11, 28 NRC 603 (1988)
OPERATING UCENSE; CONCLUDING INITIAL DECISION ON EMERGENCY PLANNING; Docket
No. 50-322-01.-3 (Emergency Planning); LDP-88-24, 28 l'oo'RC 311 (1988)
OPERATING UCENSE; ORDER; Docket No. 50·322·01.-3 (Emergency Planning); LDP·88-29, 28 fIo'RC
637 (1988)
OPERATING UCENSE; MEMORANDUM AND ORDER (Gnnting in Pan and Denying
in PlIt ULCO', Request for Immediate Authorization to Operate at 25% Power); Docket
No. 50-322-01.-3/01.-6 (Emergency Planning); LDP·88-30, 28 NRC 644 (1988)
OIllO CITIZENS FOR RESPONSIBLE ENERGY
DENIAL OF PETI1l0N FOR RULEMAKING; Docket No. PRM 50-49; DPRM·884, 28 l'oo'RC 411
(1988)
PIllLADELPlIIA ELECTRIC COMPANY
OPERATING UCENSE AMENDMENT; DECISION; Docket No. 50-352·0I.A (fS Iodine); AI.An·897,
28 NRC 33 (1988)
PUBUC INrEREST RESEARCH GROUP, et al.
DENIAL OF PETI1l0N FOR RULEMAKING; Docket No. PRM 100-2; DPRM·88·5, 28 NRC 829
(1988)
PUBllC SERVICE COMPANY OF NEW HAMPSIllRE, <1 aL
OPERATING UCENSE; MEMORANDUM AND ORDER; Dock<1 Nos. SO-443.01.-1, S0-444-01.-1
(Onsite Emergency Planning and Safety Issues); ALAB·89S, 28 NRC 7 (1988)
OPERATING UCENSE; MEMORANDUM AND ORDER; Dock<1 Nos. 50-443·01.-1, 50-444-01.-1
(Onsite Emergency Planning and Safety Issues); ALAB·896, 28 NRC 27 (1988)
OPERATING UCENSE; DECISION; Dock<1 Nos. S0-443·01.-1, S0-444-01.-1 (Onsite Emergency
Planning and Safety Issues); ALAn·899, 28 NRC 93 (1988); ALAn·904, 28 NRC 509 (1988)
OPERATING UCENSE; MEMORANDUM AND ORDER; Dock<1 Nos. 50-443·01.-1, S0-444-01.-1
(Onsite Emergency Planning and Safety Issues); ALAB·906, 28 l'oo'RC 615 (1988)
OPERATING UCENSE; ORDER; Docket Nos. 50-443-01.-1, 50-444·01.-1 (Onsite Emergency Planning
and Safety Issues); CU·88·7, 28 NRC 271 (1988)
OPERATING UCENSE; ORDER; Docket Nos. 50-443-OL, S0-444-OL (Offsite Emergency Planning),
50-443·01.-1,50-444-01.-1 (Onsite Emergency Planning and Safety Issues); CU·88·8, 28 NRC 419
(1988)
OPERATING UCENSE; DECISION; Docket Nos. S0-443·01.-1, S0-444-01.-1 (Onsite Emergency
Planning and Safety Issues); CU·88·10, 28 NRC S73 (1988)
OPERATING UCENSE; MEMORANDUM AND ORDER (Denying Applicants' Motion for Referral);
Docket Nos. 50-443·0L, S0-444-0L (ASLDP No. 82471-02-OL) (Offsite Emergency Planning);
LDP·88·21, 28 NRC 170 (1988)
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OPERATING UCENSE; MEMORAJo..'DUM M'D ORDER (Re Low·Power Authorization); Docket
Nos. 50-443-0[...1. 50-444-0[",1 (ASlDP No. 88-558-01-0LR) (Onsite Emergency Planning and
Safety Issues); lDP-88-20. 28 NRC 161 (1988)
OPERATING UCENSE; MEMORANDUM AND ORDER (Ruling on Applicants' Motion for
Sanctions); Docket Nos. 5~443-0L, 50444-0L (ASlDP No. 82-47I-02-0L) (Offsite Emergency
Planning); lDP-88-28. 28 NRC 537 (1988)
OPERATING UCENSE; MEMORANDUM AND ORDER (Ruling upon Applicants' Motion for
Summary Disposition); Docket Nos. 50-443-01.-1. 50-444·0[...1 (ASlDP No. 88·558-01·0LR) (Onsite
Emergency Planning and Safety Issues); lDP·88.3I, 28 ~'RC 652 (1988)
OPERATING UCENSE; PARTIAL INTTIAL DECISION (New nampshire Radiological Emergency
Response Plan); Docket Nos. 50-443-0L. 50-444-0L (ASlDP No. 82-471-02-OL) (Offsite Emergency
Planning); lDp-88-32, 28 r-..'RC 667 (1988)
QUAun' TECIlNOLOGY COMPANY
DENIAL OF PETITION FOR RULEMAKING; Docket No. PRM 50-47; DPRM-88-3. 28 NRC 61
(1988)
SACRAMENTO MUNICIPAL UfIun' DISTRICT
REQUEST FOR ACTION; DIRECTOR'S DEClSIO~ UIIo'DER 10 C.F.R. §2.206; Docket No. 5~312;
DD-88-20. 28 ~'RC 809 (1988)
STATE OF ILUNOIS
WASTE DISPOSAL; DECISIO~; Docket No. MISC·S7-1; CU-88-6. 28 NRC 75 (1988)
TEt-.'NESSEE VALLEY AUfIIORITY
REQUEST FOR ACTION; DIRECTOR'S DECISIO~ UIIo'DER 10 C.F.R. §2.206; Docket Nos. 50-327.
5~328; DD-88-12, 28 ~'RC 235 (1988)
TEXAS ununES ELECTRIC COMPANY, et It
OPERATl:'\G UCENSE AND CONSTRUCTIO~ PEru.nT AMEt-.'D~mNT; ~mMORANDUM Ar-..'D
ORDER; Docket Nos. S0-44S·0L. S0-446-0L, 50-44S-CPA; CU-88-12. 28 ~'RC 60S (1988)
OPERATING UCENSE AND CONSTRUCTIO~ PERl-nT Al-mt.'D~mNT; l-mMORM'DUM M'D
ORDER (ferminaling Proceeding. Subject to Condition); Docket Nos. 50-445-0[...2. 50-446-01.-2,
50-445·CPA (ASlDP Nos. 79-430-06-OL, 86-528-02-CPA); LDp-88-18A. 28 t.'RC 101 (1988)
OPERATING UCENSE AND CONSTRUCTION PER.\nT AMEND~mNT; MEMORANDUM
AND ORDER (Disnmsing Proceedings); Docket Nos. 50-445-0[...2. 50-446-0[",2 (ASlDP
Nos. 79-43~06-0L, 79-430·06-CPA); LDP-88-18B. 28 t-.'RC 103 (1988)
VERMONT YM'KEE NUCLEAR POWER CORPORATION
OPERATING UCENSE AMEr-..'D~mr-..'T; SECO!'.'D PREIIEARING CO!'.'FERENCE ORDER (Rulings
on Temporary Stay Order and on Sche<!ules); Docket No. 5~271-0LA (ASlDP No. 87·547-02-LA);
LaP-88-18. 28 NRC 43 (1988)
OPERATING UCENSE A~mr-..'D~mNT; ~mMORM'DUM At-.'D ORDER (Motion to Stay License
Amendment 104); Docket No. S~271-0LA (ASlDP No. 87·S47·02-LA); lDP-88-19. 28 NRC 145
(1988)
OPERATING UCENSE A~mr-..'D~mNT; ~mMORANDUM M'D ORDER (!'.'ECr-..'P Motion to Compel);
Docket No. 5~271-0LA (ASlDP No. 87-S47-02-LA); LDp-88-25. 28 NRC 31)4 (1988)
OPERATING UCENSE A~mND~mNT; ~mMORANDUM Ar-..'D ORDER (Supplemental
Opinion Concerning Response to NECNP Interrogatory S); Docket No. S~271-0LA (ASLBP
No. 87-547-02-LA); lDP-88-25A, 28 NRC 435 (1988)
OPERATING UCENSE A~mND~mNT; MEMORAr-..'DUM At-.'D ORDER (Late· FIle<! Environmental
Contentions); Docket No. 50-271·0LA (ASlDP No. 87-547·02-LA); LDp-88-26. 28 NRC 440 (1988)
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AbourcU v. Reagan, 785 F.2d 1043, 1053 (D.c. Or. 1986), aff'd, 108 S. Ct. 252 (1987)
weight given to administntive history and other guidance in interpreting regulations; ALAB·900, 28 NRC
288 (1988)
Adickes v. Kress & Co., 398 U.S. 144,159 (1970)
cause for denial of summary disposition; LBP.88·23, 28 NRC 182 (1988)
evidentiary support required oC summary disposition motions; LBP·88·27, 28 fI.'RC 460 (1988)
Adickes v. Kress & Co., 398 U.S. 144, 160 (1970)
grounds for denial of summary disposition; LBP·88·31, 28 NRC 657 (1988)
Alfred J. Morabito (Senior Operator License for Beaver Valley Power Station, Unit I), CU·88-4, 28 NRC 5
(1988)
reactor operator license issuance based on employment status in a company's nuclear group; LBP·88·22,
28 NRC 176 (1988)
Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Unit 2), 00·86-8,24 NRC 151, 166
(1986)
safety concerns about discrete violations at a nuclear facility; 00-88·11, 28 NRC 53 (1988)
Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 2 and 3), ALAB·742, 18 NRC 380,
383 & n.7 (1983)
standards Cor accepting interlocutory review under a directed certification; LBP·88·21, 28 fI.'RC 173 (1988)
Atchisoo, Topeka and Santa Fe Railway Co. v. Callaway, 382 F. Supp. 610, 620-22 (D.O.C. 1974)
improper enviroomental revicw of a multiphasc project; LBP·88·19, 28 NRC 158 (1988)
Aztec Sled Co. v. Florida Sled Corp., 691 F.2d 480, 482 (11th Or. 1982), cert. denied, 460 U.S. 1040 (1983)
presiding judgc's luthority to impose sanctions affecting a party's status IS litigant in I related Iction;
ALAB·902, 28 NRC 432 (1988)
Borough of Morrisville v. Delaware Rivcr Basin Commission, 399 F. Supp. 469, 479 & n.8 (E.O. Pa. 1975),
aff'd (without opinion), 532 F.2d 745 (3d Or. 1976)
Ipplicability to discussion of alternatives in In enviroomcnlalassessment; LBP·88·26, 28 NRC 450 n.15
(1988)
Boston Edisoo Co. (Pilgrim Nuclear Generating Station, Unit 2), ALAB-479, 7 NRC 774,'779 (1978)
tcst for Idequacy of coosideration of alternatives to disposal of radioactivc wastes; LBp·88·23, 28 NRC
193 (1988)
Branca v. Security Benefit Lifc Insurancc Co., 773 F.2d 1158, 1164-66 (11th Cir. 1985), Iff'd in part and
remanded in part 00 other grounds, 789 F.2d 1511 (1986)
effect of bifurcatioo of proceedings on court', authority to impose sanctions; ALAB·902, 28 NRC 432
(1988)
California v. Bergland, 483 F. Supp. 465, 498·99 (1980)
damage from StafC's failure to perform an enviroomental review; LBP·88·19, 28 NRC 158 (1988)
Carolina Power Ind Light Co. (Shcaroo Harris Nuclear Power Plant), CU·86-24, 24 NRC 769, 775 n.8, 777 &
n.10 (1986), aff'd sub nom. Eddleman v. NRC, 825 F.2d 46 (4th Cir. 1987)
most important aspects oC emergency plans; ALAB·900, 28 NRC 288 n.8 (1988)
Carolina Power and Light Co. (Shcaroo Harris Nuclear Power Plant), CU·86-24, 24 fI.'RC 769, 777 & n.10
(1986), .tr'd sub nom. Eddleman v. NRC, 825 F.2d 46 (4th Or. 1987)
scope of litigable emergency exercise issues; ALAB·903, 28 NRC 506 n.8 (1988)
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Carolina Power and Light Co. (Shearm IIams Nuclear Power Plant), LBP·86-11, 23 NRC 294, 365 (1986)
presumptive validity of FEMA findings; LBP·88·32, 28 NRC 714 (1988)
Cincinnati Gas and Electric Co. (William 11. Zimmer Nuclear Power Station, Unit I), ALAB·727, 17 NRC 760
(1982)
weight accorded to opinion surveys on role conflict by emergency workers; LBp·88·24, 28 NRC 333
(1988)
Cincinnati Gas and Electric Co. (William n. Zimmer Nuclear Power Station, Unit 1), ALAB·727, 17 NRC 760,
770, 771 (1983)
accuracy needed for evacuation time estimates; LBP·88·32, 28 NRC m (1988)
Cincinnati Gas and Electric Co. (William IL Zimmer Nuclear Power Station, Unit I), AUB·727, 17 NRC 760,
775 (1983)
need for liecnsing boards to await FEMA findings before deciding on adequacy of emergency plam;
LBP.88·32, 28 NRC 697 (1988)
Cincinnati Gas and Electric Co. (William 11. Zimmer Nuclear Power Station), Ulp·79·24, 10 NRC 226 (1979)
licensing board jurisdiction to review Staff order! to • licensee; LBP·88·19, 28 NRC 151 (1988)
Cincinnati Gas and Electric Co. (William It Zimmer Nuclear Power Station, Unit 1), Ulp·82-47, 15 NRC
1538, 1542 (1982)
sanctions for default on discovery; LBP·88·24, 28 NRC 365 (1988)
Citizens for an Orderly Energy Policy v. County of Suffolk, 604 F. Supp. 1084, 1095 (E.D.N.Y. 1985)
jurisdictional responsibility for determining adequacy of emergency planning; LBP·88·24, 28 NRC 367
(1988)
Oeveland Electric illuminating Co. (Perry Nuclear Power Plant, Units I and 2), AUB-443, 6 NRC 741, 753
(1977)
burden on proponent of summary dispo<ition motion; LBP·88·23, 28 NRC 182 (1988); LBP·88·27, 28
NRC 460 (1988); LBP·88·31, 28 NRC 656 (1988)
Oeveland Electric illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), AUB·67S, 15 NRC 1105,
1113·14 (1982)
reasons why interlocutory reviews arc not favored in NRC proceedings; LBP·88·21, 28 NRC 174 (1988)
Oeveland Electric illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), CLI·86-7, 23 NRC 233 (1986)
Canmission supervisory authority over conduct of NRC proceedings; CU·88·9, 28 NRC 569 (1988)
Coalition for the Envirmment v. NRC, 795 F.2d 168 (D.C. Cir. 1986)
scope of financial qualifications reviews; CU·88·10, 28 NRC 592 (1988)
validity of electric utility exemption from financial qualifications regulations; AUB·89S, 28 NRC 12
(1988)
Coalition for the Envirmrnent v. NRC. 795 F.ld 168, 175 (D.C. Cir. 1986)
rationale for amendment of financial qualifications rulcs; AUB·89S, 28 NRC 18 (1988)
Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), AUB·735, 18 NRC 19,25 (1983)
NRC assumption that protective orders will be obeyed; LBP·88·28, 28 NRC 541 (1988)
Commonwealth Edison Co. (Zion Sution, Units 1 and 2), AUB-616, 12 NRC 419, 423·24 (1980)
need for applicant'S commitments to be raised to the level of technical SpcciliCltionS; ALAB·898, 28 J','RC
40 (1988)
Consolidated Edison Co. of New York (Indian Point, Units 1,2, and 3), CLI·75·8, 2 NRC 173, 175 (1975)
. issues appropriately raised under 10 C.F.R. 2.202; 00·88·14, 28 NRC 268 (1988)
standard for institution of show·cause proceedings; 00·88·20, 28 NRC 812 (1988); 00-88·21, 28 NRC
826 (1988)
Consumers Power Co. (Big Rock Point Plant), AUB.72S, 17 NRC 562, 568 n.10 (1983)
legal weight of Regulatory Guides and NUREGs; AUB·900, 28 NRC 290 (1988)
Consumers Power Co. (Midland Plant, Units 1 and 2), AUB·S41, 9 NRC 436, 437·38 (1979)
appealability of licensing board scheduling orders; ALAB·896, 28 NRC 32 n.18 (1988)
Consumers Power Co. (Midland Plant, Units 1 and 2), AUB·674, 15 NRC 1101 (1982)
authority of operating license board to suspend activities authorized by construction permits; LBP.88·19,
28 NRC 153 n.10 (1988)
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County of Rockland v. NRC, 7rJJ F.2d 766,776 (2d Cir. 1983)
net<! for enforcanentaction on emergency planning dcficiencies; DD-88-2I, 28 NRC 827 (1988)
Dairyland Power Coop ....tive (lA Crosse Boiling Water Reactor), ALAB·614, 12 NRC 347, 349 (1980)
showing necessary to establish that a hearing was biased; ALAB·907, 28 NRC 624 n.11 (1988)
Dairylond Power Coop.... tive (lA Crosse Boiling Water Reactor), LDP·80-2, 11 NRC 44, 73 (1980), vlcated m
other grounds, ALAB-638, 13 NRC 374 (1981)
discussions of alternatives mlndated under NEPA; LDP·88·26, 28 NRC 449 (1988)
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB·707,16 NRC 1760, 1765 (1982)
showing on other factors when good cluse is not shown for lite intervention; CU·88·12, 28 NRC 610
(1988)
Duffield v. Charleston Area Medical Center, Inc., 503 F.2d 512 (4th Cir. 1974)
preliminary Issessments, on the record, as basis for disqualificltion of presiding officer; LBP·88·29, 28
NRC 639-40 (1988)
Dulce Power Co. (Amendment to Materials Ucense SNM·lm - Transportation of Spent Fuel from Oconee
Nuclear Ststion for Storage It McGuire Nuclear Statim), ALAB-651 , 14 NRC 307, 311·15 (1981)
qualifications of In action that may properly be segmented for environmental review purposes;
LBP·88·19, 28 NRC 157 (1988)
Dulce Power Co. (Cltawba Nuclear Station, Units 1 and 2), ALAB·687, 16 NRC 460, 464 (1982), vacated in
part on other grounds, CU·83·19, 17 NRC 1041 (1983)
standlrds for referring licensing board rulings; LBP·88·21, 28 NRC 173 (1988)
Dulce Power Co. (Cltawba Nuclear Station, Units lind 2), CU·83·19, 17 NRC 1041 (1983)
criteria for Idmission of late·filed contentions; ALAB·899, 28 NRC 93 (1988)
Dulce Power Co. (Cherokee Nuclear Station, Units 1,2, Ind 3), ALAB-440, 6 NRC 642, 645 (1977)
risk involved in relying on Inother intervenor to represent one', inlerestl; CU·88·12, 28 NRC 609 (1988)
Dulce Power Co. (Cherokee Nuclear Station, Units 1,2, and 3), ALAB482, 7 NRC 979, 981 n.4 (1978)
precedential effect of unappealed licensing board conclusions on legal issues; ALAB·902, 28 NRC 430
n.l0 (1988)
Dulce Power Co. (Perltins Nuclear Station, Units I, 21nd 3), ALAB·59 I , II NRC 741, 742 (1980)
right of boards to determine bounds of their own jurisdiction; ALAB·901, 28 IIo'RC 305 (1988);
ALAB·902, 28 NRC 431 n. 15 (1988)
Easton Utilities Commission v. AEC, 424 F.2d 847, 852 (D.C. Cir. 1970)
NRC policy on intervenor who Ittempts to substitute itself for InOlher plrty who hIS withdrawn;
CU·88·12, 28 NRC 610 (1988)
Environmental Defense Fund v. Corps of Engineers, 470 F.2d 289, 296 (8th Cir. 1972), celt. denied, 412
U.S. 931 (1973)
discussions of alternatives mandated under NEPA; LBP·88·26, 28 NRC 449 (1988)
Essex County Preservation Ass'n v. Campbell, 536 F.2d 956, 962·63 (Ill Cir. 1976)
standard for determining relief to be granted for flilure of Staff to petform environmental review;
LBP·88·19, 28 NRC 158 (1988)
General Public Utilities Nuclear Corp. (Three Mile Island Nucle« Stltion, Unit I), ALAB·881, 26 NRC 465
(1987)
certification of jurisdictional questions to Ihe Commission. accompanied by IPpeal board views;
ALAB·908, 28 NRC 632 (1988)
Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 aru! 2), ALAB·859, 25 NRC 23, 27 (1987)
appeal board luthority to review unlppealed licensing board decisions; ALAB.898, 28 NRC 38 (1988)
jurisdiction over new related mltters once I licensing board issues I decision disposing of In issue;
ALAB·901, 28 NRC 306 (1988)
GUARD v. NRC. 753 F.2d 1144, 1146 (D.C. Cir. 1985)
weight given to administrative history and other guidance in interpreting regulations; ALAB·900. 28 NRC
288·89 (1988)
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760 (1977)
special treatment of states and corresponding respor.. ibilities in NRC proceedings; LBp·88·24, 28 NRC
390 (1988)
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Gulf States Utilities Co. (River Bend Station, Units I .nd 2), ALAB-444, 6 NRC 760, 795·98 (1977)
demonstration of good cause for late intetvention by pany" attem~ to substitute itself for wilhdrawn
intetvenor; CU·88·12, 28 NRC 609 (1988)
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), LBP·84-5I, 20 NRC 1478 (1984)
Commission policy on dismissal of proceedings because of parties' lettlement agreement; LBP·88·18B, 28
NRC lOS (1988)
dismWal of proceedings because of wilhdrawal of all contentions; LBP·88·18B, 28 NRC 104 n.l (1988)
Hanley v. Kleindienst, 471 F.2d 823, 834-35 (ld Cit. 1972)
type of discussion of alternatives required for spent fud pool expansion; LBP·88·26, 28 NRC 449 (1988)
Hickman v. Taylor, 329 U.S. 495, 507 (1947)
pwpose of discovery; LBP·88·24, 28 NRC 364 (1988)
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB·590, II NRC 542
(1980)
merits determinations of eontcntions at admission stage; LBP.88·26, 28 NRC 446 (1988)
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB·590, II NRC 542,
550 (1980)
issues appropriate for summary disposition; LBP·gg·23, 28 NRC 1&2 (1988)
pwpose of summary disp""ition procedure; LBP·88·27, 28 NRC 459 (1988); LBP·88·3I, 28 NRC 656
(1988)
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit I), ALAB·590, II NRC 542,
553 n.3 (1980)
Iitigability of remote and speculative events; LBp·88·26, 28 NRC 452 (1988)
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit I), ALAn·625, 13 NRC 13,
IS (1981)
proscription against interlocutory appeal!; ALAB·906, 28 NRC 618 (1988)
Houston Lighting and Power Co. (Soulh Texas Project, Units I and 2), ALAB·672, 15 NRC 677 (1982)
.tandards for disqualification of NRC judges; LBP·88·29, 28 NRC 639 (1988)
Houston Lighting and Power Co. (Soulh Texas Project, Units 1 and 2), CIl·82·9, IS NRC 1363, 1365 (1982)
prelintinary assessments, on Ihe record. as basis for disqualification of presiding officer, LBP·88·29, 28
NRC 639-40 (1988)
sources of bias and prejudicc by judges Ihat are disqualifying; ALAB·907, 28 NRC 623 (1988)
Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinea, 456 U.S. 694, 707 (1982)
presiding judge's .ulhority to impose .anctions affecting a party's status as litigant in a related action;
AtAB·902, 28 NRC 432 n.17 (1988)
International Business Machines Corp., 618 F.ld 923, 927 (ld Cit. 1980)
sources of disqualifying bias in NRC proceedings; LBp.88·29, 28 NRC 639 (1988)
International Business Machines Corp., 618 F.ld 923, 928 n.6 (ld Cit. 1980)
judicial conduct as a basis for disqualification; ALAB·907, 28 NRC 623 n.7 (1988)
Kansas Gu and Electric Co. (Wolf Creek Nuclear Generating Station, Unit I), ALAn·32I, 3 NRC 293 (1976),
afC'd, Cll·77·I, 5 NRC I (1977)
Iiocnsing board aulhority to grant injunctive relief; LBP·88·19, 28 NRC ISO (1988)
Kansas Gu and Eleetric Co. (Wolf Creek Nuclear Generating Station, Unit I), ALAD·327, 3 NRC 408 (1976)
mootness u a relevant consideration on question whelher appellate review of licensing board order should
be allowed; ALAB·896, 28 NRC 31 n.17 (1988)
Kerr·McGee Chemical Corp. (Kress Creek Decontamination), ALAB·SS5, 27 NRC 59, 69 n.15 (1988)
sponsorship of documentary evidence, need for; ALAn.9OS, 28 NRC 525 (1988)
Kerr· McGee Chemical Corp. (West Chicago Rare Earths Facility), LBP·84-42, 20 NRC 1296, 1314 (1984)
qualifications of an action Ihat may properly be segmented for environmental review purposes;
LBP·88·19, 28 NRC 157 (1988)
Kleppe v. Siem Club, 427 U.S. 390, 410 n.21 (1976)
test for Idequacy of considcrstion of alternatives to disposal of radioactive wastes; LBP·88·23, 28 lIo'RC
193 (1988)
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Lathan v. Volpe, 455 F.2d 1111, 1116 (9th Cir. 1971)
standard Cor determining relief to be granted Cor CaUure of StaIT to perform environmental review;
LBp.88·19, 28 NRC 158 (1988)
Lewis v. United States, 445 U.S. 55, 60 (1980)
intetpretation of regulations; ALAB·9oo, 28 NRC 288 (1988)
Long Island Ughting Co. (Shoreham Nuclear Power Station), CU·8S-I, 21 NRC 27S, 278-79 (1985)
prohibition against speculation on outcome of Commission proceedings in applying specific regulations;
AUB-895, 28 NRC 2S (1988)
Long Island Ughting Co. (Shoreham Nuclear Power Station), CU-86-13, 24 NRC 22, 30 (1986)
dose savings and minimum evacuation times estimates to be achieved by emergency plans; LBP-88-32, 28
NRC 777 (1988)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-743, 18 NRC 387, 397 (1983)
showing on other Cactors when good cause is not shown Cor late intervention; CU-88-12, 28 NRC 610
(1988)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-777, 20 NRC 21 (1984)
standards for disqualification oC NRC judges; LBP-88-29, 28 NRC 639 (1988)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-905, 28 NRC 515 (1988)
size oC population to be acccmmodated in reception ccnlers; LDP-88-32, 28 NRC 671 (1988)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit I), CU-84-20, 20 NRC 1061, 1078 n.46
(1984)
standards for disqualification of NRC judges; LBP-88-29, 28 NRC 639 (1988)
Long Island Ughting Co. (Shoreham Nuclear Power Station. Unit I), CU-86-13, 24 NRC 22, 29 n.9 (1986);
CU-86-14, 24 NRC 36, 40 n.1 (1986)
presumption of a best-efforts response by state and local officials to utility-sponsored emergency plan;
LBP-88-32, 28 NRC 729 (1988)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit I), CU-86-13, 24 NRC 22, 30 (1986
dose .avings required oC emergency plans; LDP-88-32, 28 NRC 770 (1988)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit I), LBP-88-2, 27 !I.'RC 85 (1988)
presumptive validity of FEMA findings; LBP-88-32, 28 NRC 714 (1988)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit I), LBP-88-9, 27 !I.'RC 355, 367-68, 369-70
(1988)
presumption that governments will Collow a utility emergency plan; LDP-88-2I, 28 !I.'RC 171 (1988)
Louisiana Power and Ught Co. (Waterford Steam Electric Station, Unit 3), ALAB-22D, 8 AEC 93, 94 (1974)
justification Cor appeals Crom summaty disposition denials; ALAD-896, 28 NRC 30 n.13 (1988)
Louisiana Power and Ught Co. (Waterford Steam Electric Station, Unit 3), ALAB-797, 21 NRC 6, 8 (1985)
definition of "reasonable nexus"; ALAD-9OI, 28 NRC 306 (1988)
Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), CU-8S-3, 21 NRC 471 (1985),
aIT'd, Oystershell Alliance v. NRC, 800 F.2d 1201 (D.C. Cit. 1986)
burden on proponent of motion to reopen; CU-88-3, 28 NRC 3 (1988)
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station). ALAD-161, 6 AEC 1003, 1009
(1973)
consideration oC economic costs in establishing saCety standard.; DPRM-88-4, 28 NRC 413 (1988)
Massachusetts v. NRC, 856 F.2d 378 (1st Cir. 1988)
presumption of best-efforts response by state and local governments to utility-sponsored oITsite emergency
plan; ALAD-9oo, 28 NRC 283 n.1 (1988)
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), ALAB-698, 16 NRC 1290, 1298 (1982),
.ff'g LBP-81-S9, 14 NRC 1211, 1460-66 (1981)
presumptive validity oC FEMA findings; LDP-88-32, 28 NRC 714 (1988)
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), CU-80-16, 11 NRC 674 (1980)
special circumstance necessary Cor waiver of rules; CU-88-10, 28 NRC 595 (1988)
Metropolitan Edison Co. (Three MUe Island Nuclear Station, Unit I), CU-83-2S, 18 NRC 327, 331 (1983)
burden on late intervention petitioner; CU-88-12, 28 fI.'RC 609 (1988)
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Metropolitan Edison Co. (I1uee Mile Island Nuclear Station, Unit I), Cll.85·5, 21 NRC 566, 568·69 (1985)
judicial behavior that is not disqualifying; A!AB·907, 28 NRC 624 (1988); LBP·88·29, 28 NRC 640
(1988)
Metropolitan Edison Co. (I1uee Mile Island Nuclear Station, Unit 2), ALAB-486, 8 NRC 9, 16-17 (1978)
public participation in emergency exercises; AUB·900, 28 NRC 295 (1988)
Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB·704, 16 NRC 1725, 1730
(1982)
particularity ~ to show late intervention petitioner's ability to contribute to I sound record;
Cll·88·12, 2S NRC 611 (1988)
Monroe County Conservation Society, Inc. v. Volpe, 472 F.ld 693, 697·98 (2d CU. 1972)
consideration
alternatives to disposal
accident·generated, radioactively cmtarninated Wlter;
LBp·88·23, 28 NRC 183·84 (1988)
New England Coalition on Nuclear Pollution v. NRC, 727 F.ld 1127 (D.c. Cir. 1984)
legality
electric utility exemption from financial qualilicatiau reguJatims; A!AB·895, 28 NRC 12
(1988)
North Carolina v. Hudson, 66S F. Supp. 428, 444-46 (ED.N.C. 1987)
type of discussion of alternatives ""Iuitcd for sp<nt fuel pool expansim; LBp·88·26, 28 NRC 449 (1988)
Northern Indiana Public Service Co. (Bailly Generating Statim, Nuclear·l), A!AB·224, 8 AEC 244, 246
(1974)
showing necessary to establish that a hearing WlS biased; AUB·907, 28 NRC 624 n.ll (1988)
Northern States Power Co. (Monticello Nuclear Generating Plant, Unit I), Cll·72·31 , 5 AEC 25, 26 (1972)
staodard for accepunce of petition for w';yer of regul.timo; ALAB·89S, 28 NRC 16 (1988)
Northern Stites Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), AL\B·I04, 6 AEC 179 &
n.2 (1973)
licensing board responsibility to articulate reasms for its decisions; A!AB·905, 28 NRC 533 (1988)
Northern States Power Co. (prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB·230, 8 AEC 458
(1974)
licensing board responsibility to make Iindings on health and ..fety issues; AL\B·9QS, 28 NRC 535 n.75
(1988)
Northern Slates Power Co. (Prairie Island Nuclear Generating Plant, Units lind 2), ALAB-4S5, 7 NRC 41, 54
(1978), remanded on other grounds sub nom. Minnesota y. h'RC, 602 F.2d 412 (D.C. Cir. 1979)
right of appeal board to issue advisory opinions on mooted issues; AL\B·900, 28 NRC 284 (1988)
Nuclear fuel Services,lnc. (Western New Yon Nuclear Service Center), LBp·82·36, 15 NRC 1075, 1082 n.14,
arf'd, ALAB·679, 16 NRC 121 (1982)
licensing board jurisdiction to review Staff orders to I licensee; LBP·88·19, 28 NRC 152 (1988)
Orfshore Power Systems (Floating Nuclear Power Plants), A!AB·500, 8 NRC 323 (1978)
certilication of appeal board decision involving environmental policy; AL\B·908, 28 NRC 632 (1988)
Pacilic Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 lad 2), AUB·6S3, 16 NRC 55, 72
(1981)
definition of a prima facie showing; AL\B·895, 28 NRC 22 (1988)
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Unia 1 and 2), AL\B·6SI, 16 NRC 146
(1982)
certification of significant legal and policy matters to the Commission; AL\B·9OS, 28 NRC 632 (1988)
Pacilic Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units lind 2), AUB·880, 26 JI.'RC 449,
456-57 (1987)
basis requirement for admission of contentions; LBP·88·26, 2S NRC 445 (1988)
Pacific Gas and Electric Co. (Diablo Canym Nuclear Power PIant, Units 1 and 2), Cll·86-12, 24 NRC 1 (1986)
licensing board jurisdiction relative to immediate effectiveness of license amendment; LBp·88·19, 28 NRC
154 (1988)
Pacilic Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), Cll·86-12, 24 NRC I, 12,
rev'd on other grounds sub nom. San Luis Obispo McAAers for Peace v. NRC, 799 F.2d 1268 (9th Cir. 1986)
cas~by-cue determination or need for environmental impact statement; LBP·88·26, 28 NRC 447 (1988)

or

or

or
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Pane v. NRC, 460 U.S. 766 (1983)
need \0 consider psychological effects in determining m<thod of disposal of accident·generated radioactive
wastes; LDP·88·23, 28 NRC 184 (1988)
Patton v. Aerojet Ordnance Co., 765 F.ld 604, 607·08 (6th CU. 1985)
board responsibility \0 articulate basis for dismissal as sanction for failure \0 comply with discovery order;
AlAB·902. 28 NRC 431 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·726, 17 NRC 755 (1983)
common·sense approach to resolution or jurisdictional disputes; ALAB·901, 28 NRC 306 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), AlAB·76S, 19 NRC 645, 652 (1984)
licensing board jurisdiction \0 review Staff orden \0 alicensc:c:; LDP·88·19, 28 NRC 152 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·819, 22 NRC 681 (1985)
sources of disqualifying bilS in NRC proceedings; LDP·88·29, 28 NRC 639 (\988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·819, 22 NRC 681,709 (1985),
aff'd in part and review otherwise: declined, Cll·86-5, 23 NRC 125 (1986)
effect of a contention', wording on scope or litigation; ALAB·899, 28 NRC 97 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·819, 22 NRC 681,709·10,711
& n.40 (1985), aff'd in part and review otherwise declined, Cll·86-5, 23 NRC 125 (1986)
legal weight of Regulatory Guides and NUREGs; ALAB·900, 28 NRC 290 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·830, 23 NRC 59, 60 (1986)
Commission policy on dismissal or proceedings because or parties' settlement agreement; LDP·88.18B, 28
NRC 105 (1988)
limits on licensing board authority \0 initiate new issues; LDp·88·18A, 28 NRC 102 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 .nd 2), ALAB·836, 23 NRC 479 (1986)
weight accorded \0 opinion survey. on role confliet by emergency worken; LDP.88·24, 28 NRC 334
(1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·836, 23 NRC 479, 491 (1986)
conservatisms in evacuation time estimates; LDP·88·32, 28 NRC 777 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·836, 23 NRC 479, 496 n.28
(1986)
Iitigability ori.ssues raised for the first time on appeal; ALAB·904, 28 NRC 512 n.12 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·845, 24 NRC 220, 229·33
(1986)
importance or a contention', basis in determining its admissibility; ALAB·899, 28 NRC 97 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·845, 24 NRC 220, 235 (1986)
litigability or issues raised for the first time on appeal; ALAB·904, 28 NRC SI2 n.12 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·845, 24 NRC 220, 242 (1986)
determinants of the scope of a contention; LDP·88·25, 28 NRC 396 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·84S, 24 NRC 220, 246 (1986)
conservatism. in evacuation time estimates; LDP·88.32, 28 NRC m (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2),00-85·11, 22 NRC 149, IS4 (1985)
support required for allegations of quality review deficiencies; 00-88·18. 28 NRC 547 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), D0-8S·11, 22 NRC 149. 161 n.7 (1985)
safety concerns about discrete violations at a nuclear facility; 00-88·11, 28 NRC 53 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2). LDP·84·16. 19 NRC 857. 862·64 (1984)
licensing board jurisdiction \0 review Staff orden \0 a licensee; LDP·88.19, 28 NRC 152 (1988)
Philadelphia Electric Co. (Limerick Generating Station. Units 1 and 2), LDP.85·14, 21 NRC 1219. 1367 (1985)
pwpose and contractual statu. or letten of agreement; LDP·88·32, 28 NRC 673 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2). LDP·86-32. 24 NRC 459, 464 (1986)
licensee solution \0 potential problem or role abandonment by bus driven during radiological emergency;
LDP·88·24, 28 NRC 345 (\988)

1·11

LEGAL CITATIONS INDEX
CASES

Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 a"ld 3), ALAB-216, 8 AEC 13,20,
modified 00 other grounds, CU-74-32, 8 AEC 217 (1974)
purpose of basis requirement for cootentions; ALAB·899, 28 NRC 97 (1988)
Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8 AEC 13, 20-21,
modified 00 other grounds, CU-74-32, 8 AEC 217 (1974)
basis-with-specificity requirement for admission of emergency exercise contentions; ALAB·903, 28 to.'RC
506 (1988)
Porter County Chapter of the Iud: Walton League of America, Inc. v. AEC, 533 F.2d 1011, 1016 (7th
Cit. 1976), cert. denied.• 429 U.S. 945 (1976)
right of licensee to demonstrate compliance by means other than those set forth in Regulatory Guides;
DD-88-12, 28 to.'RC 241 (1988)
Portland General Electric Co. (frojan Nuclear Plant), ALAB-531. 9 NRC 263, 273 (1979)
conditions or limitations appropriate as technical specifications; ALAB-898, 28 NRC 39 (1988)
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units I and 2), ALAB-371, 5 NRC 409
(1977)
conflict betw=t licensing board rulings as I basis for interlocutory review; LBP-88-2I, 28 NRC 174
(1988)
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units I and 2), ALAB-405, 5 to.'RC
1190, 1192 (1977)
standard for grant of appellate discretionary interlocutory review; ALAB-896, 28 NRC 31 (1988);
ALAB-906. 28 NRC 619 (1988); LBP-88-21, 28 NRC 173 (1988)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB-271, 1 NRC 478, 482-83
(1975)
interlorutory n:view of licensing board orders via directed certification; ALAB-906, 28 to.'RC 619 (1988)
means of exercising discretion appellate review authority; ALAB-896, 28 to.'RC 29 (1988)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2). ALAB-271. I to.'RC 478. 484-85
(1975)
conflict between licensing board rulings IS a basis for interlocutory review; LBP-88-21. 28 NRC 174
(1988)
Public Service Co. of New Hampshire (Seabrook Station. Units I and 2), ALAB-422, 6 NRC 33, 41 (1977),
.ff'd, CU-78-1. 7 NRC I. aIT'd sub nom. New Eogland Coalition 00 Nuclear Pollution v. NRC, 582 F.2d 87
(lst Cit. 1978)
board respoosibility to articulate basis for dismissal IS unction for failure to comply with discovery order;
ALAB-902, 28 NRC 431 (1988)
licensing board respoosibility to articulate reasoos for its decisions; ALAB-905, 28 NRC 533 (1988)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB-734, 18 l'-'RC II. 15 (1983)
standards for refcning licensing board rulings; LBP-88-21. 28 NRC 173 (1988)
Public Service Co. of New Hampshire (Seabrook Station. Units 1 and 2), ALAB-748, 18 NRC 1184 (1983)
matters that are extrajudicial for purpose of determining bias; LBP-88-29. 28 NRC 640 (1988)
requirement for judges requested to disqualify themselves to decide the matter as individuals; LBP-88-29,
28 NRC 639 (1988)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB-748. 181'o'RC 1184. 1186-87
(1983); ALAB-749. 18 NRC 1195. 1198 (1983)
referral of licensing board decisioo on recusal motioo to appeal bolrd; ALAB-907. 28 to.'RC 622 (1988)
Public Service Co. of New Hampshire (Seabrook Station. Units land 2), ALAB-89I, 27 to.'RC 341, 351 (1988)
spoosorship of documentary evidence, need for; ALAB-9OS, 28 NRC 525 (1988)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB-892, 27 NRC 485. 489-93
(1988)
hearing rights on low-power license requests; ALAB-908, 28 NRC 634 (1988)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB·899, 28 l'-'RC 93, 97 (1988)
determinants of the scope of a contention; LBP-88-25, 28 NRC 396 (1988)
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Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CU-77-8, 5 lIo'RC 503, 516-17 (1977)
Commission supervisory authority over conduct of lIo'RC proceedings; CU-88-9, 28 NRC 569 (1988)
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CU-77-8, 5 NRC 503, 526 (1977),
aff'd sub nom. New England Coalition on Nuclear Pollution v. NRC, 582 F.ld 87,95 (1st Cir. 1978)
consideration of alternatives to disposal of accident-generated, radioactively contaminated water;
LDP-88-23, 28 NRC 183-84 (1988)
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CU-77-8, 5 NRC 503, 528 (1977),
aff'd sub nom. New England Coalition on Nuclear Pollution v. NRC, 582 F.ld 87 (1st Cir. 1978)
purpose of National Environmental Policy Act; LDP-88-23, 28 NRC 193 (1988)
Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-370, 5 NRC 131 (1977)
proscription against interlocutory appeals; ALAB-906, 28 lIo'RC 618 (1988)
Public Service Electric and Gas Co. OIopc Creek Generating Station), LDP-85-6A, 21 lIo'RC 648 (1985)
Commission policy on dismissal of proceedings because of parties' settlement agreement; LDP-88-18B, 28
lIo'RC lOS (1988)
Puerto Rico Electric Power (North Coast Nuclear Plant, Unit I), ALAB-605, 12 NRC 153 (1980)
delegation of authority to appeal board to direct certification of any question pending before. licensing
board; ALAB-90I, 28 NRC 307 nA (1988)
River Road Alliance, Inc. v. Corps of Engineers, 764 F.ld 445, 452 (7th Cir. 1985), cen. denied, 475 U.S. 1055
(1986)
applicability of section 102(2)(£) of NEPA to environmental assessments; LDP-88-26, 28 NRC 449 n.12
(1988)
Rochester Gas .nd Electric Corp. (R.E. Ginna Nuclear Plant. Unit I). LDP-84-34. 20 NRC 769 (1984)
Commission policy on dismissal of proceedings because of parties' settlement agreement; LDP-88-18B. 28
NRC 105 (1988)
dismissal of proceedings because of withdrawal of all contentions; LDP-88-18B. 28 NRC 104 n.! (1988)
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), ALAB-655. 14 NRC 799. 803
(1981)
licensing board responsibility to make findings on health and safety issues; ALAB-905. 28 NRC 535 n.7S
(1988)
San Luis Obispo Mothers for Peace v. NRC, 751 F.ld 1287, 1301 (D.C. Cir. 1984), .fr'd en banc, 789 F.ld 26,
cen. denied, 107 S. Ct. 330 (1986)
litigability of remote and speculative events; LDP-88-26, 28 NRC 452 (1988)
San Luis Obispo Mothers for Peace v. NRC, 751 F.ld 1287, 1320-21 (D.c. Cir. 1984), arr'd en banco 789 F.ld
26, cer!. denied, 107 S. Ct. 330 (1986)
analogy between emergency planning and quality assurance requirements; ALAB-903, 28 NRC 507 n.! 0
(1988)
South Carolina Electric and Gas Co. (VirgU C. Summer Nuclear Station, Unit I), ALAB·642, 13 NRC 881, 886
(1981), .ff'd sub nom. Fairfield United Action v. NRC, 679 F.ld 261 (D.c. Cir. 1982)
showing on other factors when good cause is not shown for late intervention; CU·88-12, 28 lIo'RC 610
(1988)
Southern California Edison Co. (San Onofre Nuclear Generating Station. Units 2 and 3), CU-83-IO, 17 NRC
528,533 (1983)
dose savings required of emergency plans; LDP-88-32. 28 NRC 770-71 (1988)
Statement of Policy on Conduct of Licensing Proceedings, CU-81-8, 13 NRC 452 (1981)
purpose of discovery rules; LBP-88-24, 28 NRC 364 (1988)
Statement of Policy on Conduct of Licensing Proceedings, CU·81-8, 13 NRC 452, 454 (1981)
effect of using multiple licensing boards on santion of dismissal; ALAB-902, 28 NRC 429 (1988)
sanctions available to assist boards in managing proceedings; LBP-88-24, 28 NRC 365 (1988)
sanctions for disclosure of protected information; LBP-88-28, 28 NRC 541 (1988)
Statement of Policy on Conduct of Licensing Proceedings, CU-81-8. 13 NRC 452, 456-57 (1981)
Commission policy on referral of rulings or directed certification; LDP-88-2I, 28 NRC 173 (1988)
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Statement of Policy 00 Conduct of LicClUing Proceedings, CIl·81·8, 13 NRC 452, 457 (1981)
issues appropriate for summary disposition; LBp·88·23, 28 NRC 182 (1988)
purpose of summary disposition proce<lure; LBP·88·27, 28 NRC 459 (1988); LBP·88·31, 28 lIo'RC 656
(1988)
Tennessee Valley Authority (Bcllefonte Nuclear Plant, Units 1 and 2), ALAB·I64, 6 AEC 1143 (1973)
showing necessary to establish that a hearing was biase<l; ALAB·907, 28 NRC 624 n.1I (1988)
Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1,2, and 3), ALAB·664, 15 NRC 1,7·10
(1982)
qualifications of an action that may properly be segmented for environmental review purposes;
LBP·88·19,28 NRC 157 (1988)
Tennessee Valley Authority (Hansville Nuclear Plant, Units lA, 2A, 1B and 2B), ALAB-463, 7 NRC 341, 348,
reconsideration denie<l, ALAB-467, 7 NRC 459 (1978)
litigability of issues raise<l for the first time on appeal; ALAB·903, 28 lIo'RC 505 n.5 (1988); ALAB·904,
28 NRC 512 n.12 (1988)
Toledo Edison Co. (Davis·Besse Nuclear Power Station), ALAB·300, 2 NRC 752, 758 (1975)
test of finality for appeal purposes; ALAB·906, 28 NRC 619 (1988)
Trinity Episcopal School Corp. v. Romney, 523 F.2d 88,93 (2d Cir. 1975), on remand, 445 F. Supp. 204
(S.D.N.Y. 1978), rev'd sub nom. Karlen v. narris, 590 F.2d 39 (2d CU. 1978), rev'd 00 other grounds sub
nom. Stryker', Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223 (1980)
type of discussion of alternatives required for spent fuel pool expansion; LBP·88·26, 28 NRC 449 (1988)
Union Electric Co. (Callaway Plant, Unit I), ALAB·740, 18 NRC 343, 346 (1983)
test for a fundamental flaw in an emergency plan; ALAB·903, 28 NRC 507 (1988)
Union ofCoocerne<l Scientists v. NRC, 735 F.2d 1437 (D.c. CU. 1984), cert. denie<l, 469 U.S. 1132 (1985)
appropriateness of leaving inquiries 00 applicants' financial qualifications to NRC staff; ALAB·895, 28
NRC 26 (1988)
Commission authority to expedite proceeding on emergency exercise results; CIl·88·9, 28 lIo'RC 570
(1988)
litigability of emergency exercises in licClUing proceedings; ALAB·903, 28 NRC 504 (1988)
Union of Coocerne<l Scientists v. NRC, 735 F.2d 1437 (D.c. Cir. 1984), cert. denied, Arkansas Power & Light
Co. v. UCS, 469 U.S. 1132 (1985)
conflict in Staff'. advising the Commission of lack of ground for waiver of rule and its conduct of
informal licensing review; CIl·88.IO, 28 NRC 602 (1988)
Union of Coocerne<l Scientists v. lIo'RC, 735 F.2d 1437, 1442, 1445-46 (D.c. Cir. 1984), cert. denie<l, 469
U.S. 1132 (1985)
consideration of results of emergency exercises in licensing proceedings; ALAB·900, 28 NRC 282, 286
(1988)
Union of Concerne<l Scientists v. lIo'RC, 824 F.2d 108, 117 (1987)
consideration of economic costs in deciding whether to grant exemption from regulations; DPRM·88-4, 28
NRC 413 (1988)
United States v. City and County of San Francisco, 310 U.S. 16,30-31 (1940)
standard for determining relief to be granted for failure of Staff to perform environmental review;
LBP·88·19, 28 NRC 158 (1988)
United States v. Grinnell Corp., 383 U.S. 563, 583 (1966)
SDUrces of disqualifying bias in NRC procce<lings; LBp·88·29, 28 NRC 639 (1988)
United States v. Grinnell Corp., 384 U.S. 563,583 (1966)
sDUrees of bias and prejudice by judges that are disqualifying; ALAB·907, 28 NRC 623 (1988)
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB·421, 6 NRC 25, '1:1
(1977)
appeal board authority to certify issues to the Commission; ALAB·908, 28 lIo'RC 631 (1988)
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB·869, 26 NRC 13,
20-25, reconsideration denied, ALAB·876, 26 NRC '1:17 (1987)
imporunce of a contention', basis in determining its admissibility; ALAB·899, 28 NRC 97 (1988)
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Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), CU-7440, 8 AEC 809, 811
(1974)
right of licensee to demonstrate compliance by means other than those set forth in Regulatory Guides;
DD-88-12, 28 NRC 241 (1988)
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-551, 9 NRC 704, 707
(1979)
appeal board jurisdictioo to entertain new issues where finality has attached to some but not all issues;
ALAB-901, 28 NRC 306 (1988)
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-555, 10 NRC 23, '2£>-27
(1979)
sponsorship of documentary evidence, need for; ALAB-9OS, 28 NRC 52S (1988)
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-584, 11 NRC 451, 453
(1980)
burden on opponent of summary disposition motion; LBP-88-23, 28 NRC 182 (1988); LBP-88-Z7, 28
NRC 460 (1988); LBP-88-3I, 28 NRC 657 (1988)
Virginia Electric and Power Co. (North Anna Power Station, Units I and 2), ALAB-741, 18 NRC 371,375 n.6
(1983)
standards for referring licensing board rulings; LBP-88-21, 28 NRC 173 (1988)
Washington Public Power Supply System (WPPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 922-23
(1984)
standard for institution of show-cause proceedings; DOo88-20, 28 NRC 812 (1988); DOo88-21, 28 NRC
826 (1988)
Washingtoo Public Power Supply System (WPPSS Nuclear Project No. 2), DD-84-7, 19 NRC 899, 924 (1984)
issues appropriately nised under 10 C.F.R. 2.202; DOo88-14, 28 NRC 268 (1988)
Weisberg v. Webster, 749 F.2d 864,869-72 (D.C. Cir. 1984)
presiding judge', authority to impose sanctions sffecting a pallY', status as litigant in a related action;
ALAB-902, 28 NRC 432 (1988)
Wiscoosin Electric Power Co. (Point Beach Nuclear Plant, Unit I), ALAB-696, 16 NRC 1245, 1263 (1982)
issues appropriate for summary dispositioo; LBP-88-23, 28 NRC 182 (1988)
purpose of summary dispositioo; LBP-88-3I, 28 NRC 656 (1988)
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit 1), ALAB-719, 17 NRC 387, 392 (1983)
unctions for default on discovery; LBP-88-24, 28 NRC 365 (1988)
Wyle v. RJ. Reynolds Industries, Inc., 709 F.2d 585, 588-91 (9th Cir. 1983)
presiding judge" authority to impose sanctions sffecting a pally" status as litigant in a related action;
ALAB-902, 28 NRC 432 (1988)
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10 C.F.R. 1.15
appeal board authority to appoint individual licensing board members to a particular proceeding;
ALAB·901, 28 lIo'RC 307 (1988)
10 C.F.R. 1.25
responsibility for maintaining official dockets for each proceeding; ALAB·901, 28 NRC 308 n.5 (1988)
10 C.F.R. 240.(1)
means for protecting parties from abuse through discovery process; LBP·88-24, 28 NRC 364 (1988)
10 C.F.R. 2104(c)(4)
content of published hearing notice in operating license proceeding regarding financial qualifications
considerations; ALAB·89S, 28 NRC 11 n.IO (1988)
10 C.F.R. 2105
licensing board jurisdiction to review Staff's no significant hazards consideration finding; LBP·88-19, 28
NRC 153 (1988)
10 C.F.R. 2202
issues appropriately raised under; 00-88-14, 28 NRC 268 (1988)
10 C.F.R. 2203
responsibility for review of settlement agreements; AU·88-1, 28 NRC 477 (1988)
10 C.F.R. 2206
appeals of Directors' decisions; 00-88-18, 28 NRC 543 (1988)
denial of petition for relief because of alleged safety deficiencies in pipe clamps, design control, and
quality assurance/quality control; 00-88-13, 28 NRC 251 (1988)
denial of petition proposing corrections to public information brochure; 00·88-19, 28 NRC SS8 (\988)
denial of petition requesting action because of inadequacy of capacity and performancc testing of
emergency diesel generators; 00-88-12, 28 NRC 236 (1988)
denial of petition requesting correction of alleged deficiencies in emergency planning; 00·88-15, 28
NRC 402 (1988)
denial of request for action alleging management deficiencies; 00-88-16, 28 NRC 483 (1988)
denial of request for action alleging management deficiencies, need for probabilistic risk assessment, and
emergency preparedness deficiencies; 00-88-17, 28 NRC 491 (1988)
denial of request for action on inadequacies in.licensee'a voluntary program to resolve employee
allegations; 00-88-14, 28 NRC 261 (1988)
denial of request for hearing on management deficiencies. need for probabilistic risk assessment, and
state of emergency preparedness; 00-88·21. 28 NRC 814 (1988)
denial of request for mandatory drug testing; 00-88-20. 28 NRC 810 (1988)
denial of request to bar full·power operation because of design defiri..,cies and attempts by licensee to
withhold information from NRC; 00-88-11. 28 NRC SO (1988)
effect of settlement agreement on parties' ability to seek relief under; LBP-88·18B, 28 NRC 115 (1988)
standard for institution of show-cause proceedings; 00-88-21. 28 NRC 826 (1988)
10 C.F.R. 2206(a)
basis requirement for 2206 petitions; 00-88-13. 28 NRC 254 (1988)
10 C.F.R. Part 2. SUbpa.."I G
expedition of proceeding on emergency exercise; CLI·88·9. 28 NRC 570 (1988)
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10 C.F.R. 2.702
responsibility for maintaining official dockets for each proceeding; ALAB-901, 28 NRC 308 n.5 (1988)
10 C.F.R_ 2.704
appeal board authority to appoint individual licensing board memben to a panicu1ar procce<ling;
ALAB-901, 28 NRC 307 (1988)
10 C.F_R_ 2.704(c)
rcfc:ml of licensing board decision on recusd motion to appeal board; ALAB-907, 28 NRC 622 (1988);
LBP-88-29, 28 NRC 643 (1988)
10 C_F.R. 2.707
lanctions for default on discOYe1)'; UlP-88-24, 28 NRC 364 (1988)
10 C.F.R_ 2.713
need for notice of appearsnce to be tiled in order for party to participate; ALAB-89S, 28 NRC 16 n.30
(1988)
parties' responsibilities on protected material; LBP-88-28, 28 NRC 540 (1988)
10 C_F.R. 2.714
ability of dismissed government intetvenors to return IS interested state under 10 C.F.R. 2.71S(c);
LBp-88-24, 28 NRC 392 n.2 (1988)
10 C.F.R. 2.714(a)
criteria for admission of late-tiled contentions; ALAD-899, 28 NRC 93 (1988); LBP-88-26. 28 NRC
443, 447 (1988)
treatment of motion for stay of cfI'ectiveness of license amendment IS 1ate·tiled contention; Ulp-88-19.
28 NRC 1S9 (1988)
10 C.F.R. 2.714(a)(I)(i)·(v)
five-factor test for late intetvention; ell-B8-12, 28 NRC &fI, 6OB·09 (1988)
10 C.F.R. 2714(b)
basis requirement for admission of contentions; LBp-88-26, 28 NRC 44S (1988)
pleading requirements for emergency exercise contentions; ALAB-900. 28 NRC 283 (1988); ALAB-903,
28 NRC 506 (1988)
purpose of basis requirement for contentions; ALAD-899, 28 NRC 97 (1988)
standards for admission of late·fiIed contentions; LBP-88-26. 28 NRC 443 (1988)
10 C.F.R. 27141
appealability of ruling on a lingle contention; ALAB-896. 28 NRC 29 (1988)
exception to proscription .gainst interlocutorY .ppeals; ALAD-896, 28 NRC 30 (1988); ALAB-906. 28
NRC 618 (1988)
10 C.F.R. 2714a(b)
entitlement to appeal of order denying intervention petition; ALAB-896. 28 NRC 30 n.ll (1988)
10 C.F.R. 2714a(c)
parties who may appeal interlocutorY orders denying contentions; ALAB-896. 28 NRC 30 (1988)
10 C.F.R. 2715
means for organizations to present their views on the record; ell-88-12, 28 NRC 609 n.5 (1988)
10 C.F.R. 2715(c)
ability of dismissed government intetvenors to return IS interested state under, LBP-88-24, 28 NRC 392
n.2 (1988)
.
deference ahown to lUte and locd governments in NRC proc=lings; LBP-88-24. 28 NRC 390 (1988);
LBP-88-30, 28 NRC 650 (1988)
10 C.F.R. 2717
board authority to issue multiple panid initial decisions; ALAD-901. 28 NRC 306 (1988)
10 C.F.R. 2717(b)
licensing board jurisdiction to JeView Staff orders to a licensee; LBP-88-19. 28 NRC ISO-53, 156
(1988)
10 C.F.R. 2718
licensing board authority to regulate proceedings; LBP-88-24. 28 NRC 364 (1988)
willful defiance of board authority to rule on issues; LBP-88-24. 28 NRC 376 (1988)
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10 c.P.R. 2.718(i)
delegation of authority to appeal board to direct certiJicatioo of any question pending before a licensing
board; ALAB-901, 28 NRC 307 n.4 (1988)
interlocutory review of licensing board orders via directed certification; ALAB-906, 28 NRC 619 (1988)
means of exercising discretion appellate review authority; ALAB-896, 28 NRC 29 (1988)
standards for referring licensing board rulings; UlP-88-21, 28 NRC 173 (1988)
10 C.P.R. 2.718(m)
scope of licensing board authority coofcrred by; UlP-88-19, 28 NRC ISO, 152 (1988)
10 C_P.R. 2.721
appeal board authority to appoint individual licensing board members to a particular proceeding;
ALAB-90l, 28 NRC 307 (1988)
10 c.P.R. 2.73 O(r)
exception to proscription against interlocutory appeals; ALAB-896, 28 NRC 30 (1988)
justificatioo for Ippeals from summary dispositioo denials; ALAB-896, 28 NRC 30 n.l3 (1988)
licensing board authority to refer decisions to Commission through the appeal board; UlP-88-30, 28
NRC 649 (1988)
proscriptioo Igainst interlocutory appeals; ALAB-906, 28 NRC 618 (1988)
referral of licensing board ruling 00 license luthorization; ALAB-908, 28 NRC 631 (1988)
referral of lUling that presumes that state and local governments will follow a utility emergency plan;
UlP-88-21, 28 NRC 172 (1988)
standards for referring licensing board rulings; UlP-88-2I, 28 NRC 173 (1988)
10 C.P.R. 2.732
participation by schools in emergency exercises; ALAB-900, 28 NRC 296 (1988)
10 C.P.R. 2.734
standard to be mel by motions to reopen; CLl-88-IO, 28 NRC 583 (1988)
10 C.P.R. 2.734(a), (b)
purpose of motion to reopen I record; ALAB-90S, 28 NRC 521 (1988)
10 C.PR 2.740
need for amendment of discovery rcspooses and emergency plan is updated; LBP-88-24, 28 JI."RC 370,
376 (1988)
10 C.P.R_ 2.74O(b)(1)
limitations 00 discovery; LBP-88-25, 28 NRC 396 (1988)
10 c'P.R. 2.740(c)
failure to request protective order where discovery obligatioos have not been met; UlP-88-24, 28 JI."RC
368 (1988)
10 c'P.R. 2.740(e)(2)
obligation of government intervenors to amend rcspooses to discovery requcsts; UlP-88-24, 28 NRC 375
(1988)
10 c.P.R. 2.740a-e
means for protecting parties from abuse through discovery process; LBP-88-24, 28 NRC 364 (1988)
10 C.P.R. 2.749(a)
improper responses to summary disposition motions; LBP-88-24, 28 JI."RC 319 (1988)
purpose of summary disposition procedure; LBP-88-27, 28 NRC 459, 462 (1988)
responses to surnmary disposition motioos; UlP-88-23, 28 NRC 181 (1988); LBP-88-31, 28 NRC 656
(1988)
10 C.P.R. 2.749(b)
burden 00 opponent of summary disposition motioo; UlP-88-27, 28 NRC 460 (1988)
content of rcspooses to summary disposition motions; UlP-88-31, 28 NRC 656 (1988)
evidentiary support required of summary disposition motions; UlP-88-23, 28 NRC 182 (1988);
UlP-88-27, 28 NRC 468 (1988)
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10 CF.R. 2.749(c)
licensing board authority to refuse application for .ummary disposition or to order continuance to permit
affidavits to be obtained where oppon....t·. affidavit does not justify opposition; LBP·88-2A. 28 NRC
329 (1988)
10 C.F.R. 2.749(d)
standard for grant of summary disposition motions; LBP-88-23. 28 NRC 182 (1988); LBP·88-31. 28
NRC 656 (1988)
10 CF.R. 2.752
matten to be heard during prehearing conference on emergency exercise results; CU·88·9. 28 NRC 571
(1988)
10 C.F.R. 2.758
ground for waiver of rules; W-88·10. 28 NRC 595-97 (1988)
link between financial qUa1iJications and safety needed to initiate financial qualifications review;
ALAB·895. 28 NRC 14 (1988)
purpose of; ALAB·89S. 28 NRC 16-17 (1988)
showing necessary for grant of exception to or waiver fran financial qualifications regulations;
ALAB-895. 28 NRC 15-16. 19-22 (1988)
10 C.F.R. 2.758(a)
proscription against challenges to NRC regulations in adjudicatory proceedings; ALAB-89S. 28 NRC 11
(1988)
10 CF.R. 2758(b)
affidavit requirement for petitions for waiver of regulations; ALAB-89S. 28 NRC 22 (1988)
exception to proscription against challenges to NRC regulations in adjudicatory proceedings; ALAB-895.
28 NRC 11. 18 (1988)
10 CF.R. 2758(c). (d)
showing necessary for certification of petition for waiver of regulations; ALAB·895. 28 NRC 11. 25. 26
(1988)
10 CF.R. 27S8(d)
C<mmission authority to order further proceedings in determining need for waiver of regulations;
ALAB-89S. 28 NRC 11 (1988)
10 C.F.R. 2759
IIo'RC policy on settlement agreements; LBP-88-18B. 28 NRC lOS (1988); LBP-88-23. 28 NRC 233
(1988)
10 C.F.R. 2.760
appealability.of partial initial decision; LBP-88-32. 28 NRC 80s (1988)
board authority to issue multiple partial initial decisions; ALAB-901. 28 NRC 306 (1988)
10 C.F.R. 27601
limits on licensing board authority to initiate new issues; LBP-88-18A. 28 NRC 102 (1988)
10 C.F.R. 2761&
authority for separate hearings and partial initial decisions in construction permit proceedings;
ALAB-901. 28 IIo'RC 306 0.2 (1988)
10 C.F.R. 2.771(a)
deadline for motions for reconsideration; CU-88-3. 28 NRC 2 (1988)
10 C.F.R. 278S
appeal board authority to appoint individual licensing board members to a particular proceeding;
ALAD-901. 28 NRC 307 (1988)
10 C.F.R. 2.78S(b)(I)
delegation of authority to appeal board to direct certification of any question p ....ding before a licensing
board; ALAD-901. 28 NRC 307 n.4 (1988)
interlocutory review of licensing board orders via directed certification; ALAB-906. 28 NRC 619 (1988)
licensing board authority to refer decisions to Commission through the appeal board; LBP-88-30. 28
NRC 649 (1988)
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means of exercising discn:tion appellate review authority; ALAB-896, 28 NRC 29 (1988)
referral of licensing board ruling 00 license authorizatioo; ALAB-908, 28 NRC 631 (1988)
10 C.F.R. 278S(d)
appeal board authority to certify issues to the Commissioo; ALAB-908, 28 NRC 629, 631 (1988)
exercae of appellate directed certification authority where novel questions of policy are involved;
ALAn-908, 28 NRC 63S (1988)
licensing board authority to certify rulings; ALAB-908, 28 NRC 63S n_9 (1988)
support required in requests for certification; ALAB-908, 28 NRC 632 (1988)
10 C.ER. 2786(b)(4)(ii»
conditions Cor grant of Staff request Cor Commission review of Cactual mattera; CU-88-6, 28 NRC 79
n.2 (1988)
10 C.F.R. 2788
applicability of stay standard. to a board's coosideration of a Staff order; LBP-88-19, 28 NRC IS8
(1988)
10 C.F.R_ 2.788(e)(2)
showing necessary Cor grant of temporary stay; LBP-88-18, 28 NRC 46 (1988)
10 C.ER. Part 2. Appendix A, V(d)(IO)
Commission policy on dismissal of proceedings because oC parties' settlement agreement; LBP-88-18B,
28 NRC lOS (1988)
10 C.F.R_ Part 20
dose limits applicable to Kress Creek cootamination; CU-88-6, 28 NRC 78 (1988)
10 C.F.R_ 20.1
applicability of ALARA standard to disposal of accident-generated radioactively contaminated water;
LBP-88-23, 28 NRC 183 (1988)
10 C.F.R. Part 21
aUegations of violations of reporting requirements oC; 00-88-13, 28 NRC 25S (1988)
licensee reporting requirements under; OPRM-88-3, 28 NRC 69 (1988)
10 C.F.R. 4O.4(h)
definitioo of source material; CU-88-6, 28 NRC 80 (1988)
10 C.F.R. Part 40, Appendix A
wastes regulated under; CU-88-6, 28 NRC 91 (1988)
10 C.F.R. Part 40, Appendix A, Criterion 2
legality of oosite and offsite disposal locations where authority over wastes is divided between state and
Commission; CU-88-6, 28 NRC 90-91 (1988)
10 C.ER. Part 50
adequacy of design and Cabricatioo of pipe clamps; 00-88-13, 28 NRC 253 (1988)
consideratioo of ecooomic costs in establishing •• fety standards; OPRM-88-4, 28 NRC 413 (1988)
licensing board jurisdiction to stay delivery of unirradiated fuel to a lite; LBP-88-19, 28 NRC lSI
(1988)
10 C.F.R. 50.2
exemptioo of applicants that are electric utilities from financial qualifications requirements; ALAB-895,
28 NRC 12 (1988)
10 C.F.R_ 50_7
protection licensee employees who report violations; OPRM-88-3, 28 NRC 70 (1988)
10 C.F.R_ 50.12
showing necessary for waiver under; CU-88-10, 28 NRC 596-97 (1988)
10 C.F.R. 50.12(a)(2)
denial of request for amendment of, to aUow coosideration of economic costs in deciding whether to
grant a licensee an exemptioo from regulations of; OPRM-88-4, 28 NRC 412 (1988)
10 C.ER. 50.12(I)(2)(ii), (vi)
showing necessary for waiver under; CU-88-IO, 28 NRC 596 (1988)
10 C.F.R_ 50.12(a)(2)(ili)
request for deletion of; OPRM-88-4, 28 NRC 413-14 (1988)
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10 C.F.R. 50.33(f)
exemptiCll1 of Ipplicants thlt Ire electric utilities from financil! qullificltions requirements; ALAB·895,
28 r.'RC 12 (1988)
financil! qualification information required of construction permit Ind openting license Ipplicants;
ALAB·895, 28 NRC 12 (1988)
financial qualification information to be submitted IS part of openting license Ipplic.tiCll1; ALAB·895,
28 r.'RC 11 (1988)
10 C.F.R. 50.33(f)(I), (2)
definitiCll1 of "assure"; ALAB·895, 28 NRC 18 (1988)
10 C.F.R. 50.33(f)(2)
information requirements for demonsmting financial qualificatiCll1s for decommissiCll1ing; CU·88·IO, 28
NRC 593 n.23 (1988)
10 C.F.R. 50.33(1<)(2)
gnndflthering of decommissioning rule to plants l!ready licensed for low.power; Cll·88·IO, 28 NRC
584, 585 0.6 (1988)
10 C.F.R. 50.34(b)
content of Fmll Slfety Analys;" Report; DD·88.12, 28 NRC 242 (1988)
exemptiCll1 of Ipplicants that Ire electric utilities from financial qualifications requirements; ALAB·895,
28 NRC 12 (1988)
r.'RC's responsibility to determine In openting license Ipplicant's financial qualifications; ALAB·895, 28
NRC 11 (1988)
10 C.F.R. 50.4O(b)
financial qualificltions infonnatiCll1 required of cCll1stNction permit and operating license applicants;
ALAB.895, 28 NRC 12 (1988)
10 C.F.R. 50.44
showing necessary for waiver of; CLI·88·10, 28 NRC 596 (1988)
10 C.F.R. 50.47
lvailability required of emergency response persormel; LBP·88·32, 28 NRC 682 (1988)
deference shown to state and local governments in NRC proceedings; LBP·88·30, 28 NRC 650 (1988)
reasonable assurance standard for emergency planning; LBP·88·32, 28 NRC 682 (1988)
10 C.F.R. 50.47(a)
Ipplicability of relSClI1lble assurance standard in determining Idequacy of emergency exercises;
ALAB·900, 28 NRC 288 n.8 (1988)
interpretation of SO, Appendix E, IV.F.I, in conjunctiCll1 with; ALAB·900, 28 NRC 288 (1988)
10 C.F.R. 50.47(1)(1)
analogy between emergency planning and quality assunnce requirements; ALAB·903, 28 NRC 507
(1988)
emergency preparedness findings necessary for operating license issuance; ALAB·905, 28 NRC 517
(1988)
relSonab1e ISsurlncc finding required for operating license issuance; ALAB·900, 28 NRC 282 (1988)
standard against which emergency plans Ire mCisured; ALAB·903, 28 NRC 503 0.1 (1988)
10 C.F.R. 50.47(a)(2)
blSis for Igency's findings on Idequacy of emergency plans; ALAB·9OS, 28 r.'RC 531·32 (1988)
consideratiCll1 of results of emergency exercises in licensing proceedings; ALAB·900, 28 r.'RC 282
(1988)
default ClI1 cCll1!entions for which testimony is not filed; CLI·88·9, 28 NRC 571 (1988)
presumptive validity accorded to FEMA findings on emergency preparedness; ALAB·903, 28 NRC 507
(1988); CLI·88·9, 28 NRC 570 (1988); LBP·88·32, 28 NRC 714, 773 (1988)
right of parties to rebut FEMA '. views on adequacy of emergency plans .nd exercises; ALAB·900, 28
NRC 286, 292 (1988)
10 C.F.R. 50.47(b)
elements of emergency plans that should be tested; ALAB·903, 28 NRC SOS (1988)
planning standards for emergency response; 00·88·21, 28 NRC 819(1988)
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precautionary approach to implementation of emergency plaMing requiranents; LBP-88-32, 28 IIo'RC 754
(1988)
10 C_F.R. 50,47(b)(5)
adequacy of applicant's plan for activating sirens and directing emergency broadcsst messages;
LBP-88-24, 28 NRC 382 (1988)
adequacy of emergency notification system for adjoining state in the EPZ; ALAB-906, 28 IIo'RC 617
(1988)
10 C.ER50.47(b)(6)
inclusion of public requests for assistance in emergency communications plaMing; LBP-88-32, 28 IIo'RC
725 (1988)
10 C.F.R. 50,47(b)(5), (6)
need for testing of public alert and notification elements in emergency exercises; AlAD-900, 28 NRC
294 (1988)
10 C.F.R. 50,47(b)(7)
purpose of emergency public infonnation requiranents; LBP-88-32, 28 IIo'RC 748 (1988)
10 C.F.R. S0,47(b)(8)
facilities and equipment required for support of an emergency response; AL\D-905, 28 NRC 522
(1988)
10 C.F.R. 50.47(b)(10)
adequacy of applicant'S perimeter access control plan; WP-88-24, 28 NRC 384 (1988)
adequacy of applicant'S plan for making protective action decisions and recommendations; WP-88-24,
28 NRC 383 (1988)
adequacy of applicant'. plan for removing road obstacles during emergency evacuation; LBP-88-24, 28
NRC 381 (1988)
adequacy of applicant's traffic control plan during emergency evacuation; WP-88-24, 28 !I.'RC 380
(1988)
evacuation time estimate requiranents for emergency plans; WP-88-32, 28 NRC 776 (1988)
evaluation criteria for protective actions; DD-88-2I, 28 IIo'RC 819 (1988)
participation by schools in emergency exercises; ALAB-900, 28 NRC 297 (1988)
protective action requirements for beach populations; LBP-88-32, 28 NRC 770 (1988)
scope of emergency response plans; ALAD-905, 28 NRC 517 (1988)
10 C.F.R. 50,47(b)(13)
adequacy of applicant', re=very and reentry plans; WP-88-24, 28 IIo'RC 384 (1988)
10 C.F.R. 50,47(b)(14)
requiranent for exercise of emergency plans; ALAD-900, 28 IIo'RC 282, 289 (1988)
10 C.ER. 50,47(b)(lS)
emergency response training plan as a part of the emergency plan; ALAB-903, 28 IIo'RC 505 n.6 (1988)
10 C.ER. 50.47(c)
Commission deference to role of states in emergency plaMing; WP-88-24, 28 NRC 391 (1988)
10 C.F.R. 50,47(c)(I)
application of realism principle to availability of reception centers; ALAD-905, 28 IIo'RC 520-21 (1988)
burden on applicant of establishing adequacy of participation of schools in emergency exercises;
ALAD-900, 28 IIo'RC 297 (1988)
effect of dismissal of parties on authorization for low-power license; WP-88-30, 28 NRC 647 (1988)
inability to compel governmental intervenors to produce an emergency response plan; WP-88-24, 28
NRC 363 (1988)
interpretation of "full-participation" exercise; ALAD-900, 28 NRC 296 ([ 988)
interpretation of fundamental naw in emergency plans; ALAD-903, 28 IIo'RC 50s n.5 ([988)
presumption of a best-efforts response by state and [ocal officials to utility-sponsored emergency plan;
ALAD-900, 28 NRC 283 n.1 (1988); LBP-88-24, 28 IIo'RC 358-59, 362, 379 (1988); WP-88-32, 28
NRC 690 (1988)
remedy for extenuating circumstances that may preclude satisfaction of emergency exercise requirements;
ALAD-900, 28 IIo'RC 299 (1988)
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10 C.F.R. 50.47(c)(I)(i), (ii)
test for applying realism principle to availability of reception centers; AlAB-90S, 28 NRC 520-21
(1988)
10 C.F.R. SO.47(c)(I)(iU)
adequacy of applicant's perimeter accos. control plan; LDP-88-24, 28 NRC 384 (1988)
adequacy of applicant'" plan for activating sirens and directing emergency broadcast messages;
LBP-88-24, 28 NRC 382 (1988)
adequacy of applicant'" plan for making protective action decisions and recommendations; LBP-88-24,
28 NRC 383 (1988)
adequacy of applicant'" plan for removing road obstacles during emergency evacuation; LBP-88-24, 28
NRC 381 (1988)
adequacy of applicant" recovery and reentry plans; LBP-88-24, 28 NRC 384 (1988)
adequacy of applicant', traffic conuol plan during emergency evacuation; LBP-88-24, 28 NRC 380
(1988)
presumption that governments will follow a utility emergency plan; LBP-88-2I, 28 J','RC 171 (1988)
10 C.F.R. 50.47(0)(2)
definition of emergency planning zones; ALAB-900, 28 NRC 297 (1988)
10 C.F.R. SO.47(d)
emergency notification requimnents to be met prior to low-power license issuance; ALAB-904, 28 NRC
510 0.2 (1988); CLI-88-8, 28 !'.'RC 419 (1988)
10 C.F.R. 50.49
applicability of environmental qualification requimnents to low-power operations; LBP-88-20, 28 NRC
167 (1988)
environmental qualification of RG-58 cables; LBP-88-20, 28 NRC 162, 164 (1988)
need for environmental qualification of RGS8 cOlllial cable use for computer system; AlAB-896, 28
NRC 29 (1988); LBP-88-3I, 28 NRC 6S5 (1988)
10 C.F.R. 50.49(.)-(c)
interpretation of environmental qualification rcquimnents for electrical equipment; LDP-88-3I, 28 NRC
657-58, 664 n.13 (1988)
10 C.F.R. S0.49(b)
failure potential of electrical equipment subjected to a harsh environment; LBP-88-20, 28 NRC 167
(1988)
10 C.F.R_ 50.49(b)(1)
classes of equipment important to safety; LBP-88-3I, 28 NRC 664 0.13 (1988)
10 C.F.R. 50.49(0(2)
environmental qualification of RG-S8 cable by similarity to tested RG-S9 cable; LBP-88-20, 28 NRC
168 (1988)
methods for environmental qualification of electrical equipment; LBP-88-3I, 28 !'.'RC 657, 661 (1988)
10 C.F.R. 50.S4(bb)
adequacy of funding for "pent fuel disposal IS a safety issue; CLI-88-lO, 28 NRC 586 (1988)
10 C.F.R. 50.54(co)(1)
requimnent for licensee to notify NRC of filing of bankruptcy petition; ALAB-895, 28 !'.'RC 14 (1988)
10 C.F.R. 50.54(0
notice to licensee to evaluate and address management weaknesses, to develop restart plan, and to
identify actions needed to improve regulatory and operational perfonnance; 00·88-11, 28 NRC 51
(1988)
NRC issuance of letter identifying issues to be resolved prior to restart; 00-88-12, 28 NRC 237 (1988)
10 C.F.R. S0.54(q)
emergency planning standards to be met prior to operating license authorization; 00-88-21, 28 NRC
819 (1988)
10 C.F.R. 50.54(")(2) and (3)
FEMA responsibility to advise NRC regarding offsite emergency preparedness issues; DD-88-15, 28
!'.'RC 403 (1988)
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10 C.F.R. 50.54(s)(2)(ii)
need for facility shutdown because of emergency preparedness deficiencies; 00·88-21, 28 NRC 819
(1988)
scope of litigable emc:gency exercise imles; ALAB·903, 28 NRC 506 n.8 (1988)
10 C.F.R. 50.55(e)
licensee reporting ""Iuircments under; OPRM·88·3, 28 NRC 69 (1988)
10 C.F.R. 50.57(a)
findings needed for license authorization where intervenors have been dismissed; LBP·88-30, 28 NRC
648 (1988)
findings ""Iuired before authorizing low. power operations; LBP-88-20. 28 NRC 167-69 (1988)
10 C.F.R. 5057(a)(3)
effect of dismissal of parties on authorization for low.power liceme; LBp-88-30, 28 NRC 647 (1988)
10 C.F.R. 5057(a)(4)
exemption of applicants that are electric utilities from financial qua\ilications ""Iuircments; ALAB·895,
28 NRC 12 (1988)
financial qua\ilications information mquired of construction permit and operating license applicants;
ALAB·895, 28 NRC 12 (1988)
NRC's responsibility to determine an operating license applicant's financial qua\ilications; ALAB·895, 28
NRC 11 (1988)
scope of financial qua\ilications reviews; CU·88-10. 28 NRC 592 n.23 (1988)
10 C.F.R. 50.57(c)
authorization for a 10w.power license; AlAB·904, 28 NRC 511 (1988)
board obligation to authorize low· power license where applicant" motion is unopposed; ALAB-908, 28
NRC 632-35 (1988)
effect of dismissal of parties on authorization for low·power liceme; LBP-88-30, 28 NRC 647 (1988)
hearing rights under; LBP·S8-30, 28 NRC 651 (1988)
interpretation of; ALAB-908, 28 NRC 635 n.l0 (1988)
responsibility of Director of Nuclear Reactor Regulation under; ALAB-908, 28 NRC 631 (1988)
10 C.F.R. 50.58
licensing board jurisdiction to review Staff's no significant hazards consideration finding; LBp-88-19, 28
NRC 153 (1988)
10 C.F.R. 5058(b)(6)
licensing board jurisdiction to review Staff', no significant hazards consideration finding; WP-88-19, 28
NRC 153-54 (1988)
10 C.F.R. 5059
facility modifications that can be made without Starr approval; LBP.88-19, 28 NRC 156 (1988)
10 C.F.R. 5059(a)(1)
appeal board order restricting enrichment of fuel that can be stored in reracked spent fuel pool;
ALAB-898, 20 NRC 41 (1988)
right of licensee to make changes to facility or procedures without NRC approval; 00.88-12, 28 NRC
242 n.7 (1988)
10 C.F.R. 50.59(a)(2)
types of changes that licensee may make to a facility or procedures without NRC approval; 00-88-12,
28 NRC 242 n.7 (1988)
10 C.F.R. 50.72
licensee reporting ""Iuircments under, OPRM-88-3, 28 NRC 70 (1988)
10 C.F.R. 50.72(b)(I)(i), ("Ii)
reporting requirements for iodine spike events; ALAB-897, 28 NRC 34 n.6 (1988)
10 C.F.R. 50.73
licensee reporting ""Iuircments under; OPRM·88-3, 28 NRC 70 (1988)
10 C.F.R. 50.73(a)(2)(i)
reporting requirements for iodine spike events; ALAB-897, 28 NRC 34 n.6 (1988)
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10 C.F.R. 50.75(e)(l)
means for providing assunnce of availability of decommissioning funds; CU·88-IO, 28 NRC 591 (1988)
10 C.F.R. 50.82
extent of decommissioning plan needed for low-power operation; CU-88-IO, 28 NRC 583 (1988)
10 C.F.R. 50.91
licensing board jurisdiction to review Staff's no significant hazards consideration finding; UlP-88-19, 28
NRC 153 (1988)
10 C.F.R. 50.91(a)(4)
issuance of license amendment allowing expansion of spent fuel pool subject to outcome of pending
intervention petition; AlAB-898, 28 NRC 38 (1988)
10 C.F.R. 50.92
licensing board jurisdiction to Ieview Staff's no significant hazards consideration finding; UlP-88-19, 28
NRC 153 (1988)
10 C.F.R. 50.92(c)
no significant hazards determination for license amendments allowing expansion of spent fuel pool;
ALAB-898, 28 NRC 37 (1988)
10 C.F.R. 50.109
.
consideration of economic costs in establishing ..fety standards; DPRM-88-4, 28 NRC 413 (1988)
10 C.F.R. Part SO, Appendix A, ODe 44
vulnerability of spent fuel pool cooling system to electrical system fail=; LBP-88=27, 28 NRC 470
(1988)
10 C.F.R. Part SO, Appendix B
specific requirements of a quality assurance program; 00-88-13, 28 NRC 256 (1988)
verification that requirements of quality assurance program aIe being met; 00.88-13, 28 NRC 257
(1988)
10 C.F.R. Part SO, Appendix B, Introduction
analogy between emergency planning and quality assurance requirements; ALAB-903, 28 NRC 507
(1988)
10 C.F.R. Part SO, Appendix B, I
applicability to Staff quality Ieview efforts; 00-88-18, 28 NRC 548 n.3 (1988)
time pressures and scheduling constraints on quality review efforts; 00.88-18, 28 NRC 547 (1988)
10 C.F.R. Part SO, Appendix B, XV, XVI
licensee Ieporting requirements under, OPRM-88-3, 28 NRC 70 (1988)
10 C.F.R. Part SO, Appendix E
adequacy of applicant" perimeter access control plan; UlP-88-24, 28 lIo'RC 384 (1988)
adequacy of applicant's plan for making protective action decisions and recommendations; UlP-88-24,
28 NRC 383 (1988)
adequacy of applicant', plan for removing road obstacles during emergency evacuation; LBP-88-24' 28
NRC 381 (1988)
adequacy of applicant', recovery and reentry plans; LBP-88-24, 28 NRC 384 (1988)
adequacy of applicant', traffic control plan during emergency evacuation; LBP-88-24, 28 NRC 380
(1988)
deference shown to state and local governments in NRC proceedings; LBP-88-30, 28 NRC 650 (1988)
elements of emergency plans that should be tested; ALAB-903, 28 NRC 505 (1988)
10 C.F.R. Part SO, Appendix E, IV
accuracy of evacuation time estimates; LBP-88-32, 28 NRC 803 (1988)
evacuation time estimate requirements for emergency plans; UlP-88-32, 28 NRC 776 (1988)
need for analysis of hospital evacuation time estimates; UlP-88-24, 28 lIo'RC 346 (1988)
10 C.F.R. Part SO, Appendix E, IV.D.3
adequacy of applicant's plan for activating ,irens and directing emergency broadcast messages;
LBP-88-24, 28 NRC 382 (1988)
10 C.F.R. Part SO, Appendix E, IV.F
scope of testing .equired of emergency exercises; ALAB-900, 28 NRC 282 (1988)

1-26

LEGAL CITATIONS INDEX
REGULATIONS

training required for emergency response pcnonnel; ALAB-903, 28 NRC 50S n.6 (1988); LBP-88-32.
28 NRC 721 (1988)
10 C.F.R. Part 50, Appendix E, IV.F_I
deadline for prelicense emergency exercise; ALAB-900, 28 NRC 284 (1988)
effect given 10 footnote of; ALAB-900, 28 NRC 292 (1988)
full-panicipation exercise mJUircments prior 10 issuance of operating license; ALAB-903, 28 NRC 503
n.2 (1988)
interpretation in conjunction with reasonable assurance standard; ALAB-900, 28 IIo'RC 288 (1988)
interpretation of "full participation"; ALAB-900, 28 NRC 288 (1988)
prelicense emergency exercise requirements; CIl-88-9, 28 NRC 569 (1988)
public participation in emergency exercises; ALAB-900, 28 NRC 295 (1988)
mJUircment for prelicense full-participation emergency exercises; AlAB-901, 28 NRC 306 (1988)
scope of emergency exercises; ALAB-900, 28 NRC 286-87 (1988)
state panicipation mJUircd for prelicense emergency exercises; ALAB-900, 28 IIo'RC 298 (1988)
10 C.F.R. Pan 50, Appendix E, IV.F.I 0.4
participation by schools in emergency exercises; ALAB-900' 28 NRC 297 (1988)
10 C.F.R. Part 50, Appendix E, IV .F.3
public participation in emergency exercises; ALAB-900, 28 NRC 295 (1988)
10 C.F.R. Part 50, Appendix E, IV.F.3(e)
applicability 10 state participation required for prelicense emergency exercises; AlAB-900, 28 NRC 298
(1988)
10 C.F.R. Part 50, Appendix E, IV.F.6
presumption of best-efforts response by state and local governments 10 utility-sponsored offsite .
emergency plan; ALAB-900' 28 IIo'RC 283 n.l (1988)
treatment of applicant's claim that full-panicipation exercise is not possible; ALAB-900, 28 NRC 296
(1988)
10 C.F.R. Part 50, Appendix I
dose levels from evaporation of accident-genented, radioactively contaminated water, LBP-88-23, 28
NRC 192 (1988)
10 C.F.R. Part 51
need for environmental review of proposed spent fuel pool reracking; LBP-88-18, 28 IIo'RC 45 (1988)
10 C.F.R. 51.20
need for environmental impact statement on license amendment prior to putting amendment inlO effect;
LBP-88-19, 28 NRC ISS (1988)
10 C.F.R. 51.21
need for environmental assessment of license amendment prior 10 putting amendment inlO effect;
LBP-88-19, 28 NRC 155 (1988)
10 C.F.R. 51.22
need for categorical exclusion on license amendment prior to putting amendment into effect; LBP-88·19,
28 NRC ISS (1988)
10 C.F.R. 51.22(c)(9)
categorical exclusions from environmental review requirements; LBP-88-19, 28 NRC 149 (1988)
improper segmentation of environmental review of rcracking of spent fuel pool; LBP-88-18, 28 NRC 45
(1988)
qualification of spent fuel pool reracking IS a categorical exclusion; LBP-88-19, 28 IIo'RC 157 (1988)
10 C.F_R. 51.25
need for Staff environmental review of license amendment prior 10 putting amendment into effect;
LBP-88-19, 28 NRC 155 (1988)
10 C.F.R. 51.3O(a)(ii)
discussion of alternatives mJUircd in an environmental assessment; LBP-88-26, 28 IIo'RC 449 (1988)
10 C.F.R. 51.34(b)
adequacy of environmental assessment's treatment of occupational exposure of spent fuel pool workers;
LBP-88-26, 28 NRC 446 (1988)
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10 C.F.R. S1.102(c)
adequacy of environmental assessment's treatment of ocrupational exposure of spcnl fuel pool workers;
LDP-88-26, 28 NRC 446 (1988)
10 C.F.R. 5!.104(b)
adequacy of environmental assessment's treatment of ocrupational exposure of spent fuel pool workers;
LDP-88-26, 28 NRC 446 (1988)
10 C.F.R. Part 55
condition for possession of an openotor's license; Cll-884, 28 NRC 6 (1988)
reactor operator license issuance based on current need for services; LBP-88-22, 28 NRC 176 (1988)
10 C.F.R. SS.41, SS.43, SS.4S
training requirements for safe shutdown; ALAB-904, 28 NRC 513 (1988)
10 C.F.R. 61.3, 61.6
onsite disposal of accident-generated radioactively contaminated water; LBP-88-23, 28 NRC 230 (1988)
10 C.F.R. 61.5O(a)(S), (7)
technical qualifications for land disposal of radioactive wastes; LBP-88-23, 28 NRC 230 (1988)
10 C.F.R. 61.56(a)(2)
solidification of liquid radioactive wastes for land disposal; LBP-88-23, 28 NRC 230 (1988)
10 C.F.R. Part 70
licensing board jurisdiction to stay delivery DC unirradiatcd fue! to a site where a materials license had
been granted; LBP-88-19, 28 NRC 151 (1988)
10 C.F.R. 70.52
licensee reporting requirements under; DPRM-88-3, 28 NRC 70 (1988)
10 C.F.R_ 73.71
licensee reporting requirements under; DPRM-88-3, 28 NRC 70 (1988)
10 C.F.R_ Part 100
radioactive release limits for spent fuel pools; LDP-88-27, 28 NRC 461, 463 (1988)
10 c.F.R. loo.11(a)
proposed amendment for minimum distances of exclusion area and low population zone; DPRM-88-S,
28 NRC 830 (\988)
radiological consequence analysis for cask-drop accident; LBP-88-27, 28 NRC 461 (1988)
10 C.F.R. 100.12
denial of amendment of, to require numerical limits on population density around nuclear power plants;
DPRM-88-S, 28 NRC 830 (1988)
44 C.F.R_ 3S0.2<.J1
scope of Cull-participation emergency exercise; ALAB-9oo, 28 NRC 291 n.15 (1988)
44 C.F.R. 3S0.S(b)
adequacy of protective measures for beach populations during radiological emergencies; LBP-88-32, 28
NRC 773 (\988)
44 C.F.R_ 3S0.9(e)
public opportunity to observe meeting at which emergency exercise is evaluated; AlAB-903, 28 NRC
506 n.9 (1988)
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Administrative Procedure Act, 5 U.S.C. 557(c)
licensing board respmsibility to articulate reasons for its decisions; ALAB-905, 28 NRC 533 (1988)
Atomic Energy Act, lIe(2), 42 U.S.C. 2014e(2)
definition of byproduct material; CU-88-6, 28 NRC 80-87 (1988)
definition of contaminated material; Cll-88-6, 28 NRC 79 (1988)
regulatory authority over byproduct material; CU-88-6, 28 NRC 77 (1988)
Atomic Energy Act, liz, 42 U.S.C. 2014z
definition of source material; CU-88-6, 28 NRC 80 (1988)
regulatory authority over source material; Cll-88-6, 28 NRC 77 (1988)
Atomic Energy Act, 1820, 42 U.S.c. 2232
ltandard for grant of exception to or waiver from regulation proscribing financial qualifications review
of operating license applicants; AlAB-895, 28 NRC 14, 18 (1988)
Atomic Energy Act, 189, 42 U.S.c. 2239 (1988)
Canmission policy on dismissal of proceedings because of parties' seulement agreement; LBp-88-18B,
28 NRC 104 (1988)
Atomic Energy Act, 189(a)
appropriateness of leaving inquiries on applicants' financial qualifications to NRC ltaff; AlAB-895, 28
NRC 26 (1988)
Atomic Energy Act, 189(a)(I), 42 U.S.C. 2239(a)(I)
hearing rights 00 emergency exercise deficiencies; ALAB-900, 28 NRC 282-83 (1988); ALAB-903, 28
NRC 504 (1988)
Atomic Energy Act, 189., 42 U.S.c. 22:)9(a)
hearing rights 00 authorization of low.power license; ALAB-904, 28 NRC 511 0.6 (1988)
Atomic Energy Act, 274, 42 U.S.c. 2021
agreement state role in approval of financial arrangements of site closure; CU-88-6, 28 NRC 89 (1988)
state and NRC regulatory respmsibilities under; CU-88-6, 28 NRC 77 (1988)
Atomic Energy Act, 274b, 42 U.S.c. 2021b
authority of agreement ltate to regulate lource material alone; CU-88-6, 28 NRC 90 (1988)
NRC authority over terminatioo of byproduct material license in agreement ltate; CU-88-6, 28 NRC 89
(1988)
Atomic Energy Act, 274c(4), 42 U.S.c. 2021c(4)
NRC authority over termin.tioo of byproduct material license in agreement state; CU-88-6, 28 NRC 89
(1988)
Atomic Energy Act, 274d, 42 U.S.c. 2021 (d)
transfer of authority to state whose regulatory program is incoosistent with the NRC regulatory program;
CU-88-6, 28 NRC 88 (1988)
Atomic Energy Act, 42 U.S.C. 20210(3)
limits of ICope of NRC authority over due process in agreement states; CU-88-6, 28 NRC 88 (1988)
Energy Reorganizatioo Act, 210
effect of settlement agreement 00 claims under; LBP-88-18B, 28 NRC 130 (1988)
Low·Level Radioactive Waste Policy Act, 5
limits on disposal capacity for apent fuel; CU-88-10, 28 NRC 586 0.10 (1988)
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N.lL Rev. Stat. An. 378:30-.
preclusion of recovery of coots unless a nuclear power plant mters commercia! lervice; ALAB·89S, 28
NRC 15 (1988)
National Environmental Policy Act, 42 U.S.C. 4332
litigability of increased risk from beyond·design·basis accidents; LBP·88-26, 28 NRC 444 (1988)
need for environmental review of propooed spent fuel pool rcracking; LBP-88-18, 28 NRC 45 (1988)
National Environmental Policy Act, 102(2)(C), 42 U.S.c. 4332(C)
type of discussion of alternatives to spent fuel pool expansioo required in an EIS; LBP-88·26, 28 NRC
448-49 (1988)
National Environmental Policy Act, 102(2)(E), 42 U.S.C. 4332(E)
consideratioo of alternatives to spent fuel pool expansion; LBP·88-26, 28 NRC 448-49 (1988)
Nuclear Waste Policy Act, 151(c), 42 U.S.C. 10171(c)
authority to transfer title and custody of any spedal site to the Secretary of Energy 00 request of the
owner of the site; CU-88-6, 28 NRC 89-90 (1988)
Nuclear Waste Policy Act, 302
time cootemplated for DOE acceptance of spent fuel for disposal; CU·88-IO, 28 NRC 588 n.16 (1988)
Nuclear Waste Policy Act, 302(b)
requirement for agreement with Secretary of Energy for disposal of spent fuel as a prerequisite for
licensing; CU·88-IO, 28 NRC 586 n.1I (1988)
Price-Anderson Act, 42 U.S.C. 2210
effect of settlement agreement 00 claims under; LBP·88-18B, 28 NRC 130 (1988)
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29 Am. 1ur. 2d Evidence §l71
presumption of a best-efforts response by state and local officials to utility.. ponsored emergency plan;
LBP-88-32, 28 NRC 729 (1988)
Fed. R. Civ. P. 37
sanctions available to licensing board for management of proceedings; LBP-88-24, 28 NRC 364-65
(1988)
Fed. R. Civ. P. 37(b)(2)
authority of court in which action is pending to impose unctions against a party for failure to comply
with discovCty orders issued by other courts; ALAB-902, 28 NRC 432 (1988)
4 Moore', Fedenl Practice 26-60
pwpose of discovCty; LBP-88-24, 28 NRC 364 (1988)
IA Sutherland, Statutory Construction §31.06 (4th cd.. 1984)
interpretation of regulations; ALAB-900, 28 NRC 288 (1988)
2A Sutherland, Statutory Construction §46.06 (4th cd.. 1984)
scope of a provision that must be given effect in interpreting regulations; ALAB-900, 28 NRC 288
(1988)
8 Wright and Miller, Fedenl Practice and Procedure: Civil, 2283 at 763-64 (1971)
constitutional limits on sanctions; LBP-88-24, 28 NRC 389 (1988)
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ACCIDENTS
beyond-design-buis. Iitigability of. in openting license amendment proceedings; LDP-88-26. 28 NRC
440 (1988)
cask-drop. in spent fuel pool. ndiation releases from; LDP-88-27. 28 NRC 455 (1988)
'Three Mile Island. tnnsurarucs genented by; UlP-88-23. 28 NRC 178 (1988)
ADruDlCATORY BOARDS
right of. to detennine bounds of own jurisdiction; AIAB-90I. 28 NRC 302 (1988); ALAB-902. 28
NRC 423 (1988)
See also Appeal Boards; Licensing Boards
ADruDlCATORY PROCEEDINGS
due process rights of parties; AIAB-908. 28 NRC 626 (1988)
NRC Staff role in; ALAn-908. 28 NRC 626 (1988)
AFFIDAVITS
rcquirc:d in support of motions for llllTIm'ry disposition; LDP-88-23. 28 NRC 178 (1988)

AGREEMENT STATES
limits of scope of NRC .uthority over due process in; CU-88-6. 28 NRC 75 (1988)
role of. in regulating special sites; CU-88-6. 28 NRC 75 (1988)
AGREEMENTS
formal. with Red Cross. to provide .ssistance during ndiological emergency. need for; CU-88-1. 28
NRC I (1988)
See .lso Letters of Agrcement; Settlement Agreements
ALERTING
testing of emergency system for; AIAB-900. 28 NRC 275 (1988)
See also Notification

ALTERNATIVES
for disposal of ndioactively contamin.ted w.t .... considentions in environmental impact statement for;
LDP-88-23. 28 NRC 178 (1988)
test for adequacy of considention of; LDP-88-23. 28 NRC 178 (1988)
to spent fuel pool expansion. need to consider; UlP-88-18. 28 NRC 43 (1988); LDP-88-26. 28 NRC
440 (1988)
AMENDMENTS
of 10 C_F.R_ 50.12(a)(2). denial of petition for; DPRM-88-4. 28 NRC 411 (1988)
of reactor siting criteria. denial of request for; DPRM-88-5. 28 NRC 829 (1988)
to technical specifications. to remove reporting requirements following iodine spike; ALAB-897. 28 NRC
33 (1988)
See also Openting License Amendments
AMERICAN RED CROSS
need for fonn&! agreements with. for assistance during ndiological emergencies; CU-88-1. 28 NRC 1
(1988)
APPEAL BOARDS
authority to appoint members of licensing boards; ALAB-901. 28 NRC 302 (1988)
directed certification authority. standard for invoicing; ALAB·906. 28 NRC 615 (1988); ALAB-908. 28
NRC 626 (1988)
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discmim in choosing sequence and manner of addressing issuC$; ALAB·902, 28 NRC 423 (1988)
discretim in managing appeals; ALAB·902, 28 NRC 423 (1988)
jurisdictioo 10 entertain new mauers where finality has attached 10 lome but not all issUC$; ALAB·901,
28 NRC 302 (1988)
jurisdictim 10 render advisory opinions on mooted issuC$; ALAB·900, 28 NRC 275 (1988)
scope of review; ALAB·904, 28 NRC 509 (1988)
standard of review; ALAB·902, 28 NRC 423 (1988); CU·88·10, 28 NRC 573 (1988)
APPEALS
appeal board discmim in managing; ALAB·902, 28 NRC 423 (1988)
finality of board', teSolutim of cmtentims, for purpose of; ALAB·906, 28 NRC 615 (1988)
of argument and issuC$ not raised before a licensing board; ALAB·904, 28 NRC 509 (1988)
of Direclors' decisims; DO·88-18, 28 NRC 543 (1988)
of orders denying motion 10 add bases to previously admitted contention; ALAB·906, 28 NRC 615
(1988)
See also Review. Appcllate
APPEALS, INTERLOCUTORY
Commission policy on; LBp·88·21. 28 NRC 170 (1988)
exception 10 proscription against; ALAB.896. 28 NRC 27 (1988)
proscription against; ALAB·906. 28 NRC 615 (1988)
See also Review, Interlocutory
APPUCANfS
operating license. n:sponsibility for analyzing NRC regulations and determining its obligatims
thereunder, ALAB·900, 28 NRC 275 (1988)
right of. 10 explore state and local governments' reasons for nmparticipation in emergency planning;
LBp·88·24. 28 NRC 311 (1988)
See also Licensees
ATOMIC ENERGY ACT
definitim of byproduct material; CU·88-6, 28 NRC 75 (1988)
delegation of authority 10 states; CU·88·6. 28 NRC 75 (1988)
divisim of authority between state and NRC over the lime site; CU·88·6, 28 NRC 7S (1988)
financial and technical qua1ificaums informaum necessaty for licensing; CU·SS·IO, 28 NRC 573 (1988)
funding for disposal of spent fuel; CU·88·10, 28 NRC 573 (1988)
grandfathering clause; CU·88·IO, 28 NRC 573 (1988)
hearing rights at emergency exercise results; ALAB·903, 28 NRC 499 (1988)
BEAal POPULATIONS
evaruation time estimates for; LBP·88·32, 28 NRC 667 (1988)
sheltering of; 00-88.21, 28 NRC 814 (1988); LBP·88·32, 28 NRC 667 (1988)
BEHAVIOR
See Human Behavior
BIAS
by NRC judgC$, sourcC$ that are disqualifying; ALAB·907. 28 NRC 620 (1988)
sourcC$ that are disqua1ifying; LBP·88·29, 28 NRC 000 (1988)
BOARDS
Sec Adjudicatory Boards, Appeal Boards. Licensing Boards
BORAFLEX
effects of heat and radiation in reracked spent fuel pool on; LBp·88·27. 28 NRC 45S (1988)
BURDEN OF PROOF
..lisfaction of; ALAB·900. 28 NRC 275 (1988)
BYPRODUCT MATERIAL
definitim of; CU·88·6. 28 NRC 75 (1988)

CABLE
coaxial RO·58. need for envirmmenta1 qualilicatim prior 10 10w.power operatioo; ALAB·904, 28 NRC
509 (1988); LBP·88·20, 28 NRC 161 (1988)
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coaxial. methods for envirorunental qualification of; ALAB·896. 28 NRC 27 (1988); U1p·88·31. 28
NRC 652 (1988)
CANADIAN GOVERNMENT
request for suspension of opention of Fermi reactor; 00·88·11. 28 NRC 49 (1988)
CASE MANAGEMENT
appeal board discretion in choosing sequence and manner of addressing issues on appeal; ALAB·902,
28 NRC 423 (1988)
multiple licensing boards IS a form of; ALAB·902. 28 NRC 423 (1988)
CERI1FICATION
content of motions for; ALAB·90S. 28 NRC 626 (1988)
of issues to the Ccmrnission, Appeal Board authority for; ALAB·908. 28 NRC 626 (1988)
of issues to the Ccmrnission. circumstances appropriate for; ALAB·90S. 28 NRC 626 (1988)
of rule waiver petition. need for; CU·88·10. 28 NRC 573 (1988)
Sec Directed Certification
CIVIL PENALTIES
for discrete violations at Fermi nuclear power plant; 00·88·11. 28 NRC 49 (1988)
Sec also Sanctions
COMMUNICATIONS
emergency response. adequacy of; LBP·88·32. 28 NRC 667 (1988)
CONDmONS
Sec License Conditions
CONGREGATE CARE FACIUTIES
denial of motion to reopen on; CU·88-1. 28 NRC 1 (1988)
CONSTRUcnON PERMITS
reactor site criteria; OPRM.88-5. 28 NRC 829 (1988)
CONTAINERS
waste disposal. for evaporator bottoms from ndioactively contaminated water from Three Mile Island
accident. design of; LBP·88-23. 28 NRC 178 (1988)
CONTAINMENT
Mark I. integrity of; 00·88-11. 28 NRC 49 (1988); 00-88-16. 28 NRC 483 (1988)
CONTENTIONS
admissibility of. considentions in determining; ALAB·899. 28 NRC 93 (1988)
admissibility of. on accidents involving expanded spent fuel pool; LBp·88-26, 28 NRC 440 (1988)
admitted. addition of bases to; ALAB-906. 28 NRC 615 (1988)
appealability of board', resolution of; ALAB·906. 28 NRC 615 (1988)
determinants of scope of; ALAB-899. 28 NRC 93 (1988); LBP·88-2S. 28 NRC 394 (1988)
emergency exercise, basis.with-spccificity requirements for admission of; ALAB·903, 28 NRC 499
(1988)
emergency planning. opportunity to litigate; CU·88-10, 28 NRC 573 (1988)
for which testimony is not liIed. default on; CU-88-9. 28 NRC 567 (1988)
late-liled. five·factor test for admission of; LBp·88-26, 28 NRC 440 (1988)
merits determinations at admission stage. proscription against; LBP·88-26, 28 NRC 440 (1988)
on compliance with regulatory requirements. litigability of; ALAB·900. 28 lIo'RC 275 (1988)
on emergency exercises. criterion for admission of; ALAB-900. 28 NRC 275 (1988)
purpose of basis requirement for; ALAB·899. 28 NRC 93 (1988)
to be decided prior to low-power operations. showing of relevancy required for; U1P-88-20, 28 NRC
161 (1988)
COOLANT
Sec Reactor Coolant
CooUNG SYSTEM
for rcnded spent fuel pool. applicability of single-failure criterion to; LBp·88-27. 28 NRC 455 (1988)
for spent fuel pool. violation of ,ingle·failure criterion for; LBP·88-2S. 28 NRC 394 (1988)
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COOUNG WATER
return sparger lines, shortening of; lBP-88-19, 28 NRC 145 (1988)
COSTS

of spent fuel disposal, basis for estimation of; CU-88-10, 28 NRC 573 (1988)
CRmCAUTY

premature, because of out-or-sequence rod pull; DD-88-11, 28 NRC 49 (1988)
DAMAGES

for deficiencies in environmental review; LBP-88-19, 28 NRC 145 (1988)
DECISIONS

See Partial Initial Decisions
DECOMMISSIONING

costs of, and duration of operation; CU-88-10, 28 NRC 573 (1988)
expenses, exclusion of spent fuel costs from; CU-88-10, 28 NRC 573 (1988)
funding for, premjuisite findings for low-power license issuance; CU-88-7, 28 NRC 271 (1988);
CU-88-10, 28 NRC S73 (1988)
DECONfAMlNATION

adequacy of facilities for; LBP-88-32, 28 NRC 667 (1988)
DEFAULT

on contentions for which testim~ny is not filed; CU-88-9, 28 NRC 567 (1988)

DEFlCIENCIES
FEMA nlings of; ALAB-903, 28 NRC 499 (1988)

fundamental flaws in emergency plans; ALAB-903, 28 NRC 499 (1988)
in design control at Sequoyah to be remedied prior to restart; DD-88-12, 28 NRC 235 (1988)
lafety, in pipe clamps, design control, and quality ..surance/quality control at Perry Plant, allegations of;
D0-88-13, 28 NRC 251 (1988)
DEFlNlTlONS

of ....sure"; ALAB-895, 28 NRC 7 (1988)
of "byproduct material"; CU-88-6, 28 NRC 75 (1988)
of "prima facie showing"; ALAB-895, 28 NRC 7 (1988)
See al50 Interpretation
DESIGN CONTROL

allegations of ..fety deficiencies in; D0-88-13, 28 NRC 251 (1988)
deficiencies in, at Sequoyah, to be remedied prior to restart; DD-88-12, 28 NRC 23S (1988)
DIESEL GENERATORS

See Emergency Diesel Genentors
DIRECTED CERI1FlCATION

ICOpe or authority for; ALAB-901, 28 NRC 302 (1988)
ltandard for invoking; ALAB-906, 28 NRC 61S (1988); lBP-88-21, 28 NRC 170 (1988)
DIRECTOR OF NUCLEAR REACTOR REGULATION

authority to make findings on issues whosc litigation status is in doubt; ALAB-908, 28 NRC 626
(1988)
DISCOVERY

denial of motion to compel responses to; LBP-88-25, 28 NRC 394 (1988)
limits on; LBP-88-25, 28 NRC 394 (1988)
responses to interrogatories; LBP-88-25A, 28 NRC 435 (1988)
responsibility of parties to respond to; LBP-88-24, 28 NRC 311 (1988)
DISMlSSAL OF PARI1ES
for default m discovery; lBP-88-24, 28 NRC 311 (1988)

effect on authorization of low-power license; LBP-88-30, 29 NRC 644 (1988)
effect on multiplc-board proceedings; LBP-88-30, 29 NRC 644 (1988)
licensing board resporisibility to articulate basis for; ALAB-902, 28 NRC 423 (1988)
from a portion or a proceeding that is before another licensing board; ALAB-902, 28 NRC 423 (1988)
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on basis of settlement agreement; WP-88-18B, 28 NRC 103 (1988)
See also Sanctions
DISQUALIFICATION
legal standards for; LBP-88-29, 28 NRC ()()() (1988)
of judges in NRC proeeedings, standard for; ALAB-907, 28 NRC 620 (1988)
responsibility of licensing board judges to decide motions for, IS individuals; LBP-88-29, 28 NRC ()()()
(1988)
DOSE
reduction facton for beach populations; WP-88-32, 28 NRC 667 (1988)
livings from Iheltering; LBP-88-32, 28 NRC 667 (1988)
DRUG TESTING PROGRAMS
mandatory, need for, at Rlncho Seco; 00.88-20, 28 NRC 809 (1988)
DUE PROCESS
in agreement states, limits of scope of NRC authority in; CU-88-6, 28 NRC 75 (1988)
rights of parties in adjudicatory proceedings; ALAB-908, 28 NRC 626 (1988)
ECONOMIC CONSIDERATIONS
in determining nquests for exemptions from regulations; OPRM-884, 28 NRC 411 (1988)
EDUCATION
See Public Education
ELECI'RlCAL EQUIPMENT
classes that must be environmentally qualified; WP-88-3I, 28 NRC 652 (1988)
EMERGENCIES
human behavior in; LBP-88-32, 28 NRC 667 (1988)
EMERGENCY BROADCAST SYSTEM
bacltup, need for; WP-88-24, 28 NRC 311 (1988)
minimum broadcast signal strength; WP-88-24, 28 NRC 311 (1988)
See also Notification; Public Information
EMERGENCY DIESEL GENERATORS
capacity and performance testing of; 00-88-12. 28 NRC 235 (1988)
EMERGENCY EXERCISES
contentions on, criterion for admission of; ALAB-900, 28 NRC 275 (1988)
evacuation of schools, participation requirements for; ALAB-900, 28 NRC 275 (1988)
expedition of proeeedings on; CU-88-9, 28 NRC 567 (1988)
FEMA deficiency rating on an element of; ALAB-903, 28 NRC 499 (1988)
full-participation, defeml of; 00-88-21, 28 NRC 814 (1988)
full-participation, for full-power operating license; ALAB-902, 28 NRC 423 (1988); ALAB-903, 28 NRC
499 (1988)
full-participation, scope of public participation in; ALAB-900, 28 NRC 275 (1988)
hearing rights on results of; ALAB-900, 28 NRC 275 (1988); ALAB-902, 28 NRC 423 (1988);
ALAB-903, 28 NRC 499 (1988)
participation of lpecial facilities in; ALAB-900, 28 NRC 275 (1988)
postlicensing, fUll-participation, deadline for; ALAB-900, 28 NRC 275 (1988)
prelicense requirements for; CU-88-9, 28 NRC 567 (1988)
prelicense, standard for judging adequacy of scope of; ALAB-900, 28 NRC 275 (1988)
prelicense, state participation, scope of; ALAB-900, 28 NRC 275 (1988)
purpose of; ALAB-900, 28 NRC 275 (1988); ALAB-903, 28 NRC 499 (1988)
remedies for inadequacies in; CU-88-11, 28 NRC 603 (1988)
EMERGENCY PLANNING
absence of state and local government participation in; ALAB-903, 28 NRC 499 (1988)
emergency information signs, need for; 00.88-19, 28 NRC 557 (1988)
findings necessary for low-power issuance; CU-88-8, 28 NRC ~19 (1988); CU-88-10, 28 NRC 573
(1988)
focus of NRC requirements for; ALAB-900, 28 NRC 275 (1988)
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for transients, adequacy of infonnation for; 00-88-19, 28 NRC SS7 (1988)
location of receiving schools; 00-88-19, 28 NRC 557 (1988)
need for licensing boards to await FEMA findings prior to deciding issues on; ALAB-9OS, 28 NRC SIS
(1988)
presumptive validity accorded to FEMA findings; CU-88-9, 28 NRC 567 (1988)
public infonnation brodtlues, content of; 00-88-15, 28 NRC 401 (1988)
reasonable assurance standard for; UlP-88-32, 28 NRC 667 (1988)
right of applicants to explore state and local governments' reasons for nonparticipation in; UlP-88-24,
28 NRC 311 (1988)
vacation of full-power license authorization pending resolution of iasues of; ALAB-902, 28 NRC 423
(1988)

EMERGENCY PLANNING ZONES
Sec Low Population Zone

EMERGENCY PLANS
board responsibility to analyze applicant's claims that it was not possible to test certain aspoets of;
ALAB-900, 28 NRC 275 (1988)
importance of fundamentals over details or ad hoc problems; ALAB-900, 28 NRC 275 (1988)
iasues litigable on; ALAB-902, 28 NRC 423 (1988)
need for backup emergency broadcast system; UlP-88-24, 28 NRC 311 (1988)
offsite, fundamental flaws in; ALAB-903, 28 NRC 499 (1988)
precautionary approach to implementation of; UlP-88-32, 28 NRC 667 (1988)
principal guidance document for review of; ALAB-900, 28 NRC 275 (1988)
standard for measurement of adequacy of; ALAB-903, 28 NRC 499 (1988)
test for determining a fundamental flaw in; ALAB-903, 28 NRC 499 (1988)
training of emergency work.".; ALAB-903, 28 NRC 499 (1988)
utility plan IS a substitute for state and local govcrrunent plans; ALAB-905, 28 NRC 515 (1988)
utility-sponsored offsitc, presumption of best-efTorts response by state and local govcrruncnt relying on;
ALAB-900, 28 NRC 275 (1988); UlP-88-21, 28 NRC 170 (1988); LBP-88-32, 28 NRC 667 (1988)

EMERGENCY PREPAREDNESS
Idequacy of, It Pilgrim ltatim; 00-88-16, 28 NRC 483 (1988); 00-88-17, 28 NRC 491 (1988)
FEMA responsibility to adviac NRC on; 00-88-15, 28 NRC 401 (1988)
findings necessary for low-power license iasuance; CU-88-10, 28 NRC 573 (1988)
infonnation in telephone directories; 00-88-19, 28 NRC 5S7 (1988)
presumptive vllidity of FEMA findings on; CU-88-9, 28 NRC 567 (1988)
reasonable assurance finding necessary prior to operating license issuance; ALAB-900; 28 NRC 275
(1988)
state of, at Pilgrim facility; 00-88-21, 28 NRC 814 (1988)
Sec also Public infonnation brochures

EMERGENCY RESPONSE PERSONNEL
adequacy of, for Seabroo\c Station; UlP-88-32, 28 NRC 667 (1988)
availability requirements for; LBP-88-32, 28 NRC 667 (1988)
role abandonment by; UlP-88-32, 28 NRC 667 (1988)
training requirements for; ALAB-903, 28 NRC 499 (1988); UlP-88-32, 28 NRC 667 (1988)

EMPLOYEE CONCERN PROGRAMS
purpose of; OPRM-88-3, 28 NRC 61 (1988)

EMPLOYEES
liccnscc, avenue for expressing concerns; OPRM-88-3, 28 NRC 61 (1988)
liccnscc, investigation and correction of concerns of; OPRM-88-3, 28 NRC 61 (1988)
ENVIRONMENTAL ASSESSMENTS
challenges to, under NEPA; UlP-88-26, 28 NRC 440 (1988)
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ENVIRONMENTAL IMPACT STATEMENTS
considerations in evaluating alternatives for disposal of radioactively contaminated water, LBP-88-23. 28
NRC 178 (1988)
on opcnl fuel pool expansion, need for; LBP-88-26. 28 NRC 440 (1988)
ENVIRONMENTAL QUAUFlCATION
electrical equipment subject to; LBP-88-31, 28 NRC 652 (1988)
of RG-S8 cable. need for, prior to low-power operation; ALAB-896. 28 NRC XI (1988); ALAB-904. 28
NRC S09 (1988); LBP-88-20, 28 NRC 161 (1988)
ENVIRONMENTAL REVIEW
categorical exclusions from; LBP-88-19. 28 NRC 14S (1988)
dama8e from deficiencies in; LBP-88-19. 28 NRC 14S (1988)
improper segmentation of; LBP-88-18. 28 NRC 43 (1988)
of license amendment, NRC Staff responsibility for; LBP-88-19. 28 NRC 14S (1988)
segmentation of actions {or purpose of; LBP-88-19. 28 NRC 14S (1988)
EVACUATION
of schools. emergency exercise participation requirements for; ALAB-900. 28 NRC XIS (1988)
plans {or schools. special needs populations and transport-dependent populations around Pilgrim Station;
00-88-21. 28 NRC 814 (1988)
EVACUATION TIME ES11MA1ES
board responsibility {or assessing; LBP-88-24. 28 NRC 311 (1988)
effect of delay in staffing of traffic control points; LBP-88-32, 28 NRC 667 (1988)
for beach populations; LBP-88-32. 28 NRC 667 (1988)
for hospital vehicles. need for sensitivity analyses of; LBP-88-24, 28 NRC 311 (1988)
for Pilgrim Station. adequacy of; 00-88-21. 28 NRC 814 (1988)
{or returning commuters; LBP-88-32. 28 NRC 667 (1988)
IDYNEY Model; LBP-88-32, 28 NRC 667 (1988)
legal and regulatOly requirements {or; LBP-88-32, 28 NRC 667 (1988)
planning goal of NRC guidance on; LBP-88-24. 28 NRC 311 (1988)
EVAPORATOR
to rcnovc ndioactive contents o{ accident-generated Wlter. engineering considerations of; LBP-88-23. 28
NRC 178 (1988)

EVIDENCE
weight given to predictions of human behavior from surveys of opinion; LBP-88-24. 28 NRC 311
(1988)
EXAMINATIONS
Sec Senior Reactor Operator Examination; Simulator Examinations
EXCEPTIONS
to proscription against interlocutory appca!s; ALAB-896. 28 NRC XI (1988)
EXCLUSION AREA
request {or extension of; OPRM-88-S. 28 NRC 829 (1988)
EXEMPTIONS
electric utility provisions of financial qualifications regulations. denial of petition for waiver of;
ALAB-89S. 28 NRC 7 (1988)
{rom inciting primary containment during initial startup o{ boiling Wlter reactor; 00-88-11. 28 NRC 49
(1988)
from regulations. consideration of economic costs in granting; OPRM-88-4. 28 NRC 411 (1988)

FEDERAL EMERGENCY MANAGEMENT AGENCY
deficiency nting on an element of an emergency exercise; ALAB-903, 28 NRC 499 (1988)
principal review document for review of emergency plans; ALAB-900. 28 NRC 27S (1988)
responsibility to advise NRC on offsite emergency preparedness issues; 00-88-1S. 28 NRC 401 (1988)
weight accorded to findings on emergency preparedness; ALAB-900, 28 NRC XIS (1988); ALAB-9OS.
28 NRC SIS (1988); CU-88-9. 28 NRC 567 (1988); LBP-88-32. 28 NRC 667 (1988)
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FINAL SAFElY ANALYSIS REPOIIT
effect of commitment to conform to specific Regulatory Guide in; 00-88-12, 28 NRC 23S (1988)
facility or procedural changes described in, which may be made without prior NRC approval; 00-88-12,
28 NRC 23S (1988)
FINANCIAL ISSUES
funding future costs; CIl-88-IO, 28 NRC 573 (1988)
FINANCIAL QUALIflCATIONS
applicable standard; CIl-88-IO, 28 NRC 573 (1988)
litigability nf, in operating license proeeedin~; ALAB-895, 28 NRC 7 (1988); ell-88-10, 28 NRe 573
(1988)
public health and safety concerns relevant to; CIl-88-10, 28 NRC 573 (1988)
review, reason for cllnducting; ell-B8-10, 28 NRe 573 (1988)
scope of informatioo necessary for licensing; ell-88-IO, 28 NRC 573 (1988)
showing that a rate commission would not allow rate recovery of cost of operation IS ground for
waiver of rule 00; CIl-88-10, 28 NRC 573 (1988)
waiver of electric utility exemption provisions of regulatillns, denial of petitioo for, ALAB-89S, 28 NRC
7 (1988)
waiver of rule for, for low-power operation; CU-SS-7, 28 NRC 271 (1988)
ARES
zirconium, in expanded lpent fuel pool; LBP-88-26, 28 NRC 440 (1988)
FITNESS FOR OtrrY PROGRAMS
guidelines for, 00-88-20, 28 NRC 809 (1988)
GENERATORS
See Emergency Diesel Generators
GRANDFATIIERING CLAUSE
applicability to license to load fuel; ell-Ss-to, 2S NRC S73 (1988)
IIEALTII AND SAFETY
concerns relevant to financial qualificatillns; Cll-88-10, 28 NRC 573 (1988)
responsibilities of NRC; 00-88-18, 28 NRC 543 (1988)
HEALTH EFFECTS
of radiatilln, ""!uirements for public information on; 00-88-15, 28 NRC 401 (1988)
of tritium released through evaporatioo process; LBP-88-23, 28 NRC 178 (1988)
I1EARING RIGHTS
on 10 C.F.R. 50.57(c) issues; ALAB-908, 28 NRC 626 (1988)
on emergency exercise results; ALAB-900, 28 NRC 275 (1988); ALAB-903, 28 NRC 499 (1988)
on results of simulator portion of senior reactor operator license; Cll-88-S, 28 NRC 73 (1988)
HEARINGS
lundard for esublishing bias in; ALAB-907, 28 NRC 620 (1988)
HEAT LEVELS
in reracked spent fuel pool; LBP-88-27, 28 NRC 455 (1988)
HUMAN BEHAVIOR
in emergencies; LBP-88-32, 28 NRC 667 (1988)

INERTING
primary conuinment during initial IUrtup of boiling water reactor, exemptions from; 00-88-11, 28 NRC
49 (1988)
INJUNCTIONS
lUte court, apprising NRC boards of; ALAB-9OS, 28 NRC 51S (1988)
INFORMATION
See Public Information; Public Information Brochures
INTEGRITY
See Conuinment; Materials Integrity
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INfERPRETATION
of "adequate protection" and "no undue risk"; DPRM-88-4, 28 NRC 411 (1988)
of "special circumsunces"; Cll-88-10, 28 NRC 573 (1988)
of 10 C.F.R. 50.33(k)(2); Cll-88·IO, 28 NRC 573 (1988)
of 10 C.F.R. 50.47(c)(I); AlAB·9OS, 28 NRC 515 (1988)
of 10 C.F.R. 50.49; LBP.88-31, 28 NRC 6S2 (1988)
of 10 C.F.R. 50.57(c); AlAB·908, 28 NRC 626 (1988); LBp·88·20, 28 NRC 161 (1988)
of regulations, genenlly; ALAB·900, 28 NRC X15 (1988)
Sec also Definitions
INTERROGATORIES
responses to; LBP·88·2S, 28 NRC 394 (1988); LBP-88-2SA, 28 NRC 435 (1988)
See also Discovery
INTERVENORS
dismissal for default on discovery; LBP·88·24, 28 NRC 311 (1988)
dismissal of, from a portion of a proceeding that is before anolher board; ALAB·902, 28 NRC 423
(1988)
right of, to nise issues of compliance with regulatory rcquimnenu, litigabilhy of; AlAB·9OO, 28 NRC
275 (1988)
INfERVENTION PETITIONERS, LATE
burden on; Cll·88·12, 28 NRC 60S (1988)
INfERVENTION PETITIONS, LATE
Commission authority to rule on; CU·88·12, 28 NRC 60S (1988)
five·factor tcsl for admission of; CU·88·12, 28 NRC 60S (1988)
good cause for; Cll·88·12, 28 NRC 60S (1988)
particularity rcq~ to demonstrate petitioner's ability to contribute to a sound record; CU·88·12, 28
NRC 60S (1988)
showing on other four factors when good cause is not shown; Cll·88·12, 28 NRC 60S (1988)
INVESTIGATORS
Sec NRC Investigators
IODINE SPIKE
amendment of technical specifications to remove reporting rcquimnenu following; ALAB·897, 28 NRC
33 (1988)
JUDICIAL CONDUCT
as basis for disqualification of NRC judges; ALAB·907, 28 NRC 620 (1988); LBP·88·29, 28 NRC 000
(1988)
JURISDICTION
after a licensing board issues iu decision disposing of an issue and appeals are filed; AlAB·901, 28
NRC 302 (1988)
appellate, to entertain new maucrs where finality has au.ached to some but not all issues; ALAB·901,
28 NRC 302 (1988)
appellate, to render advisory opinions on mooted issues; ALAB·900, 28 NRC 275 (1988)
cornmon·sense approach to resolution of problems of; AlAB·901, 28 NRC 302 (1988)
licensing board, to review a no significant hazards considention finding; LBP·88·19, 28 NRC 145
(1988)
NRC transfer of, to states; CU·88·6, 28 NRC 75 (1988)
of boards to review Suff orders to a licensee; LBP·88.19, 28 NRC 145 (1988)
of boards to determine, in the first insunce, their own bounds of; ALAB·90I, 28 NRC 302 (1988);
ALAB·902, 28 NRC 423 (1988)
regulatol)' over radiologically conuminated materials in agreement SUte; CU-88-6, 28 NRC 75 (1988)
LETTERS OF AGREEMENT
between applicant and individual stations of SUte emergency broadcast IYstem, need for; LBP·88·24, 28
NRC 311 (1988)
contracLUal SULUS of; LBP-88.32, 28 NRC 667 (1988)
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UCENSE CONDmONS
enforceability of pledges by applicants as; 'ALAB-898, 28 NRC 36 (1988)
UCENSEES
teCoone against prejudgment by a state officer, CU-88-6, 28 NRC 15 (1988)
volwltary program to resolve employee allegatiom; DD-88-14, 28 NRC 260 (1988)
See also Applicants
UCENSING BOARD JUDGES
legal atsndards for dioqualiJication of; LBP-88-29, 28 NRC 000 (1988)
responsibility to decide motions for disqualification as individuals; LBP-88-29, 28 NRC 000 (1988)
UCENSING BOARD PANEL CHAIRMAN
authority to establish and lCConstitute licensing boards; ALAB-901, 28 NRC 302 (1988)
UCENSING BOARDS
authority to appoint memben or; ALAB-901, 28 NRC 302 (1988)
authority to dismiss intervenon from a portion of a proceeding pending before another board;
LBP-88-30, 29 NRC 644 (1988)
authority to impose nnctiom; ALAB-902, 28 NRC 423 (1988)
discretim in managing proceedings through issuance or .event partial initial decisiom; ALAB-901, 28
NRC 302 (1988)
expansion of authority to matten pending elsewhere through the vehicle or discovery sanctim;
ALAB-902, 28 NRC 423 (1988)
jurisdictim to review a no significant hazards cmsideration finding; LBP-88-19, 28 NRC 145 (1988)
limitations m authority or; LBP-88-18A, 18 NRC 101 (1988)
multiple, as a case management tool; ALAB-902, 28 NRC 423 (1988)
need to await FEMA findings prior to deciding emergency planning issues; ALAB-905, 28 NRC 515
(1988)
responsibility to articulate basis for dismissal or a party as a Ilnction; ALAB-902, 28 NRC 423 (1988)
.cope or delegated authority or; LBP-88-19, 28 NRC 145 (1988)
UCENSING PROCEEDINGS
multiple-board, effect of dismissal or intervenon on; LBP-88-30, 29 NRC 644 (1988)
multiple-board, parties' rights in; ALAB-908, 28 NRC 626 (1988)
multiple-board, procedures for obtaining .anctims in; ALAB-908, 28 NRC 626 (1988)
LOW POPULATION ZONE
request for extension of; DPRM-88-5, 28 NRC 829 (1988)
MANAGEMENT
See Case Management
MANAGEMENT COMPETENCE
adequacy or, at Pilgrim facility; DD-88-16, 28 NRC 483 (1988); DD-88-17, 28 NRC 491 (1988);
DD-88-21, 28 NRC 814 (1988)
MATERIALS INTEGRITY
in renc:ked apent fuel pool, adequacy of; LBP-88-27, 28 NRC 455 (1988)
MEASUREMENf
of contents of ndioactively contaminated water from Three Mile Island accident; LBP-88-23, 28 NRC
178 (1988)

MEDICINE
See Nuclcar Medicine
NATIONAL ENVIRONMENfAL POUCY Acr
agency responsibility to perf'orm environmental review or a license amendment; LBP-88-19, 28 NRC
145 (1988)
challenges to environmental assessments; LBP-88-26, 28 NRC 440 (1988)
comidcntim or alternatives to .pent fuel pool expansion; LBP-88-26, 28 NRC 440 (1988)
environmental impact statement at apent fuel pool expansim, need for; UJP-88-26, 28 NRC 440 (1988)
litigability or beymd-design-basis accidents in operating license amendment proceedings; LBP-88-26, 28
NRC 440 (1988)
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pwpose of; LBP·88·23, 28 NRC 178 (1988)
segmentation of an action for environmental review P"'I'oses; LBP·88·19, 28 NRC 145 (1988)
NO SIGNIFICANf HAZARDS CONSIDERATION FINDING
licensing board jurisdiction 10 review; LBP·88·I9, 28 NRC 145 (1988)
NOTIFICATION
adequacy of arnngements for; LBP·88·32, 28 NRC 667 (1988)
emergency systems necessuy for 10w.power opentions; CU·88·8, 28 NRC 419 (1988)
testing of emergency system for; ALAB·900, 28 NRC 275 (1988)
.
written, 10 the NRC, of physician's resumption of licensed activities; AU.88·2, 28 NRC 477 (1988)
See also Alerting
NRC INVESTIGATORS
alleged fraudulent activity by; 01).S8·13, 28 NRC 251 (1988)
NRC POUCY
on interlocutory appeals; LBP·S8·21, 28 NRC 170 (1988)
on settlement agreements; LBP·88·18B, 28 NRC 103 (1988)
NRC PROCEEOINGS
C.,;""ussion authority 10 intervene in; CU·88·9, 28 NRC 567 (1988)
expedition of; CU·88·9, 28 NRC 567 (1988)
See also Adjudicatory Proceedings; licensing Proceedings; Openting license Amendment Proceedings;
Opersting license Proceedings
NRC REVIEW
of safety allegations, litigability of adequacy of; 00·88·18, 28 NRC 543 (1988)
NRC STAFF
authority to determine whether requirements for senior reactor opentor license have been met; CU·88·3,
28 NRC 5 (1988)
authority 10 make findings on issues whose litigation status is in doubt; ALAB·908, 28 IIo'RC 626
(1988)
orders to licensee, board jurisdiction to review; LBP·88·19, 28 NRC 145 (1988)
responsibility to perform environmental review of a license amendment; LBP·88·19, 28 IIo'RC 145 (1988)
role in adjudicatory proceedings; ALAB·908, 28 NRC 626 (1988)
withdrawal of objections 10 TClctor opentor applicant'S statement of claim regarding his passing of
simulator elimination; LBP·88·22, 28 NRC 176 (1988)
NUCLEAR MEDICINE
settlement agreement on removal of physician from licensed activities in; AU·88·2, 28 IIo'RC 477 (1988)
NUCLEAR REGULATORY COMMISSION
authority to direct certification of any question pending before a licensing board; ALAB·901, 28 NRC
302 (1988)
authority 10 grant waiver of rules; ALAB·89S, 28 NRC 7 (1988)
authority 10 rule on intervention petitions; CU·88·12, 28 NRC 60S (1988)
division of authority between state and, aver the same site; CU·88·6, 28 NRC 7S (1988)
guidance on remedies for inadequacies in emergency exercises; CU·88·11, 28 NRC 603 (1988)
health and safety responsibilities; 01).88.14, 28 NRC 260 (1988); 01).88·18,28 IIo'RC 543 (1988)
limits of scope of authority over due process in agreement states; CU·88·6, 28 NRC 7S (1988)
multiple licensing boards used IS a case management tool; ALAD·902, 28 NRC 423 (1988)
obligation 10 explain how it considered and analyzed allegations in a 2.206 petition; 01).88·14, 28 IIo'RC
260 (1988)
rulemaking authority; OPRM·88·3, 28 NRC 61 (1988)
lupervisory authority to intervene in NRC proceedings; CU·8S·9, 28 IIo'RC 567 (1988)
NUCLEAR WASTE POUCY ACT
funding for disposal of spent fuel; CU·8S·10, 28 NRC 573 (1988)
role of agreement states in regulating special sites; CU·88-6, 28 NRC 75 (1988)

NUREGs
legal status of; ALAD·900, 28 NRC 275 (1988)
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OPERATING UCENSE AMENDMENf PROCEEDINGS
litigability of beyond-design-basis accidents in; LBP-88-26, 28 NRC 440 (1988)
NRC SuIT responsibility to perform environmenul review of; LBP-88-19. 28 NRC 145 (1988)
scope of issues litigable in; LBP-88-25A, 28 NRC 435 (1988)
OPERATING UCENSE AMENDMENfS
permitting reraeking of spent fuel pool. denial of request for It.1y of; LBP-88-18, 28 NRC 43 (1988)
to aUow reraeking of spent fuel pool and shortening of cooling water return sparger lines; LBP-88-19,
28 NRC 145 (1988)
OPERATING UCENSE APPllCATIONS
financial qualifications informatioo required to be submitted with; ALAB-895, 28 NRC 7 (1988)
OPERATING UCENSE PROCEEDINGS
consideration of financial qualifications in; ALAB-895, 28 NRC 7 (1988)
litigability of financial qualifications in; CU-88-lO, 28 NRC 573 (1988)
See also Licensing Proceedings; NRC Proceedings
OPERATING UCENSES
emergency exercise requirements prior to issuance of; ALAB-9oo, 28 NRC 499 (1988)
matters appropriate as tccIlnical specificatioos; ALAB-898, 28 NRC 36 (1988)
proof of backup emergency broadcast system as a condition for issuance of; LBP-88-24, 28 NRC 311
(1988)
reasonable assurance finding on emergency preparedness required prior to issuance of; ALAB-900, 28
NRC 275 (1988)
OPERATING UCENSES, FtJU,POWER
full-participation emergency exercise requirements for: ALAB-902, 28 NRC 423 (1988)
vacation of licensing board authorization of; ALAB-902, 28 NRC 423 (1988)
OPERATING UCENSES, WW·POWER
applicability of AEA grandfathering clause to; CU-88-10, 28 NRC 573 (1988)
effect of dismissal of parties 00 authorization for: LBP-88-30, 29 NRC 644 (1988)
emergency notification system requirements prior to issuance of; Cll-88-8, 28 NRC 419 (1988)
emergency preparedness findings necessary for issuance of; Cll-88-IO, 28 NRC 573 (1988)
prerequisite findings on funding for decanmissioning; CU-88-10, 28 NRC 573 (1988)
sundard for issuance of; CU-88-10, 28 NRC 573 (1988)
OPERATIONS
duration of, and decommissioning costs; CU-88-10, 28 NRC 573 (1988)
OPERATIONS, WW.POWER
need for environmenul qualification of coaxial cable prior to; LBP-88-20, 28 NRC 161 (1988)
need for resolution of environmenul qualification issue prior to; ALAB-904, 28 NRC 509 (1988)
reasonable assurance finding before reauthorization of; LBP-88-20, 28 NRC 161 (1988)
reasonable assurance of funding for decommissiooing prior to; CU-88-7, 28 NRC 271 (1988)
OPINIONS
advisory, on mooted issues, appeal board jurisdictioo to render; ALAB-900, 28 NRC 275 (1988)
ORDERS
appealable; ALAB-908, 28 NRC 626 (1988)
Sec also Protective Orders
PARIlAL INITIAL DECISIONS
licensing board discretion in managing proceedings through issuance of; ALAB-90I, 28 NRC 302
(1988)
PENALTIES
Sec Civil Penalties; Sanctions
PERSONNEL
nuclear power plant, fitness for duty; DPRM-88-3, 28 l'o'RC 61 (1988)
Sec also Employees
PIPE CLAMPS
aUegations of safety deficiencies in; DD-88-13, 28 l'o'RC 251 (1988)
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POucy
See NRC Policy
POPULATION OENSITY
around nuclear plants, numerical limits 00; OPRM-88-5, 28 NRC 829 (1988)
PRECEOENTIAL EFFECT
of unappealed licensing board cooc1usions on legal issues; ALAB-902, 28 NRC 423 (1988)
PREJUDGMENT
by In Igreemmt state officer, licmsee's rerourse Igainst; CU-88-6, 28 NRC 75 (1988)
PREJUDICE
by NRC judges, sources that Ire disqualifying; ALAB-907, 28 NRC 620 (1988); LBP-88-29, 28 NRC
000 (1988)
PRESIDING OFFICER
luthority to refuse sununary disposition application when opponmt" Iffidavit clnnot provide facts
essential to justify oppositioo; LBP-88-24, 28 NRC 311 (1988)
PROBABILISTIC RISK ASSESSMENT
plant-specific, need for, prior to restart of Pilgrim facility; 00-88-17,28 NRC 491 (1988); 00-88-21,
28 NRC 814 (1988)

PROOF
See Burden of Proof
PROTECTIVE ORDERS
sanctions for violation of; UlP-88-28, 28 NRC 537 (1988)
PSYCHOLOGICAL EFFECTS
of perceived risk of OOlite storage of radioactively contaminated water from Three Mile Island accident,
need for considention of; LBP-88-23, 28 NRC 178 (1988)
punuc COMMENT
on petitions for rulemaking, need for; OPRM-88-4, 28 NRC 411 (1988)
punuc EDUCATION
regarding Pilgrim Station emergencies, adequacy of; 00-88-21, 28 NRC 814 (1988)
PUBUC INRJRMATION
during emergencies, effects on behavior; UlP-88-32, 28 NRC 667 (1988)
during emergencies, PI"pose of; LBP-88-32, 28 NRC 601 (1988)
PUBUC INRJRMATION BROCIIDRES
content of; 00-88-15, 28 NRC 401 (1988)
content of; 00-88-19, 28 NRC 557 (1988)
EPA rccommendatioos on; 00-88-19, 28 NRC 557 (1988)
FEMA rcconunendations on; 00-88-19, 28 NRC 557 (1988)
PUBUC OFFICIALS
behavior during emergencies; LBP-88-32, 28 NRC 601 (1988)
QUAL1FlCATION
See Environmental Qua1ilicatioo
QUAL1FlCATIONS
See Ftnancial Qualifications
QUALITY ASSURANCE PROGRAMS
progranunatic breakdowns in; 00-88-18, 28 NRC 543 (1988)
time pressures Ind scheduling constraints on; 00-88-18, 28 NRC 543 (1988)
Yoluntary, by licensee to resolye employee Illegations; 00-88-14, 28 NRC 260 (1988)
QUALITY ASSURANCEJQUALITY CONTROL
Illegations of safety deficiencies It Perry Plant; 00-88-13, 28 NRC 251 (1988)
yerificltion of Idequlcy of; 00-88-13, 28 NRC 251 (1988)
RADIATION
health effects of, public information requirements on; 00-88-15, 28 NRC 401 (1988)
levels in n:racked 'pent fuel pool; LBP-88-27, 28 NRC 455 (1988)
releases from clSk-drop Iccident in expanded spent fuel pool; LBP-88-27, 28 NRC 455 (1988)
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worlcer exposure to, during .pent fuel pool expansion; LBP-88-26, 28 NRC 440 (1988)
See ilio Dose
RADIOACI1VE WASTE
onsile stonge venus evaporation of contsminated water from Three Mile Island accident; LBP-88-23, 28
NRC 178 (1988)
RADIONUCIlDES
in Three Mile Island accident-generated water, decay time of: LBP-88-23, 28 NRC 178 (1988)
REAcrOR COOLANT
flow blocltage fJOln buildup of macrobiologicd organisms: ALAB-899, 28 NRC 93 (1988)
iodine spike in; ALAB-897, 28 NRC 33 (1988)
REAcrOR OPERATOR UCENSE
See Senior Resetor Operator License
REAcrOR SITE CRITERIA
denial of request for amendment of; DPRM-88-5, 28 NRC 829 (1988)
REAcrORS
boiling water, exemptions fran inerting fUjUircments for primary conLlinment during initial SLlrtup;
00-88-11, 28 NRC 49 (1988)
Mark I, conLlinment integrity for; D0-88-Il, 28 NRC 49 (1988)
REAUSM PRINCIPLE
definition of: ALAB-903, 28 NRC 499 (198S)
RECEPTION CENfERS
adequacy and availability of; ALAB-9OS, 28 NRC SIS (1988); D0-88-21, 28 NRC 814 (1988);
LBP-88-32, 28 NRC 667 (1988)
registering and monitoring of evacuees at; LBP-88-32, 28 NRC 661 (1988)
size of population to be accommodated in; LBP-88-32, 28 NRC 667 (1988)
RECONSIDERATION
of 2.206 petition, denid of request for; DO-88-18, 28 NRC 543 (1988)
use of motions for, to relitigate unsucccssM contentions; CU-88-1, 28 NRC 1 (1988)
RECORD
See Reopening a Record
RECUSAL
See Disqualification
RED CROSS
See American Red Cross
REFERRAL OF RUUNGS
atandards for; LBP-SS-21, 28 NRC 170 (19SS)
REGULATIONS
compliance and adequate protection; DPRM-8S-4, 28 NRC 411 (1988)
denid of request for amendment of 10 C.F.R. lOO.l1(a); OPRM-88-5, 28 NRC 829 (1988)
economic cost considerations in determining requests for exemptions fran; OPRM-88-4, 28 NRC 411
(1988)
financial qualifications, denial of petition for waiVCT of electric utility exemption provisions of;
ALAB-895, 28 NRC 7 (1988)
financial qualifications, waiver of: CU-S8-10, 28 NRC S73 (1988)
heslth and ..fety, relevant to low-power licensing; CU-88-IO, 2S NRC 573 (1988)
intcrpreLltion of "adequate protection" and "no undue risk"; DPRM-8S-4, 28 NRC 411 (1988)
intcrpreLltion of 10 C.F.R. 50.33(k)(2); CU-88-10, 28 NRC 573 (1988)
intcrpreLltion of 10 C.F.R. 50.47(c)(I); ALAB-90S, 28 NRC S15 (1988)
intcrpreLltion of 10 C.F.R. 50.49; LBP-88-3I, 28 NRC 652 (1988)
intcrpreLltion of 10 C.F.R. 5057(c); ALAB-908, 28 NRC 626 (1988); LBP-88-20, 28 NRC 161 (1988)
interpreLltion of, generally; ALAB-900, 28 NRC 275 (1988)
intcrpreLltion whete guidance documents conflict or are inconsistent with; ALAB-900, 28 NRC 275
(1988)
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legal dfect of footnotes to; ALAB-900, 28 NRC Xl5 (1988)
prohibition against challenges to in NRC proceedings; ALAB-895, 28 NRC 7 (1988)
responsibility of operating license applicants for analyzing and determining their obligations thereunder;
ALAB-900, 28 NRC XIS (1988)

REGULATORY GUIDES
conflicts or inconsistencies with regulations, interpmation of; ALAB-900, 28 NRC 275 (1988)
legallUws of; ALAB-900, 28 NRC 275 (1988); 00-88-12, 28 NRC 235 (1988)

REOPENING A RECORD
burden on movants; CU-88-1, 28 NRC 1 (1988)
pwpose of; ALAB-905, 28 NRC SIS (1988)
to relitigate unsuccessful contentions; CU-88-1, 28 NRC 1 (1988)

REPORTING REQUIREMENTS
following iodine spike, amendment of technical specifications to remove; ALAB-897, 28 NRC 33 (1988)
for quality assurance/quality control violations; 00-88-13, 28 NRC 251 (1988)
for safety-related issues; OPRM-88-3, 28 NRC 61 (1988)

REVIEW
financial qualifications, need for, prior to low-power operation; CU-88-7, 28 NRC 271 (1988)
financial qualifications, reason for conducting; CU-88-lO, 28 NRC 573 (1988)
of emergency plans, principal guidance document for; ALAB-900, 28 NRC XIS (1988)
See also Environmental Review; NRC Review
REVIEW, APPELLATE
discretionary, IUndard for grant of; ALAB-896, 28 NRC XI (1988)
of scheduling decisions; ALAB-896, 28 NRC 27 (1988)
scope of; ALAB-904, 28 NRC 509 (1988)
standard of; CU-88-10, 28 NRC 573 (1988)
standards of; ALAB-902, 28 NRC 423 (1988)

REVIEW, INfERLOCUTORY
under directed CCJtification, standards for accepting; ALAB-906. 28 NRC 615 (1988); WP-88-21, 28
NRC 170 (1988)

RISKS
of operation at low power; CU-88-S, 28 NRC 419 (19SS)
See also Probabi1istic Risk Assessment
RULEMAKING
authority of NRC; OPRM-88-3, 28 NRC 61 (1988)
on reporting of ..fety-related concerns, denial of petition for; OPRM-88-3, 28 NRC 61 (1988)

RULES OF PRACI1CE
adequacy of responses to interrogatories; WP-88-25, 28 NRC 394 (1988)
admissibility of contention postulating less-than-design-basis accident in spent fuel pool; WP-88-26, 28
NRC 440 (1988)
admissibility of contentions, considerations in determining; ALAB-899, 28 h'RC 93 (1988)
affidavit requirements for waiver petitions; ALAB-89S, 28 NRC 7 (1988)
appealable orders; ALAB-908, 28 NRC 626 (1988)
appeals of Directors' decisions; 00-88-18, 28 NRC 543 (1988)
appellate review of scheduling decisions; ALAB-896, 28 NRC XI (1988)
burden on late intervention petitioner; CU-88-12, 28 NRC 60S (1988)
burden on movants for reopening a record; CU-88-1, 28 NRC 1 (1988)
burden on opponent of summary disposition; WP-88-23, 28 NRC 178 (1988); WP-88-Xl, 28 NRC 455
(1988); WP-88-31, 28 NRC 652 (1988)
burden on proponent of lUy motion; WP-S8-1S, 28 NRC 43 (1988)
burden on proponent of summary disposition; WP-88-Xl, 28 NRC 455 (1988); WP-88-31, 28 NRC
652 (1988)
certification of issues to the Commission; ALAB-908, 28 NRC 626 (1988)
challenges to Commission regulations; ALAB-895, 28 NRC 7 (1988)
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Ccmmission IUthority to gnnt waiver of roles; AlAB-895, 28 NRC 7 (1988)
common-sense Ipprolch to resolution of jurisdictional problems; ALAB-90I, 28 NRC 302 (1988)
considerations in an environmental impact statement evaluating Iiternatives for disposal of radioactively
contaminated water, LBP-88-23, 28 NRC 178 (1988)
content of motions for certification; AlAB-908, 28 NRC 626 (1988)
contentions on compliance wilh regulatory requirements; ALAB-900, 28 NRC 275 (1988)
definition of "prima facie" showing; ALAB-895, 28 NRC 7 (1988)
demonstration of good Cluse for late intervention; Q.1-88-12, 28 NRC 605 (1988)
determinants of scope of I contention; ALAB-899, 28 NRC 93 (1988); LBP-88-ZS, 28 NRC 394 (1988)
discretionary interlocutory review via directed certification; ALAB-906, 28 NRC 615 (1988)
dismissal of contentions versus dismissal of I party IS sanction for default on discovery; LBP-88-24, 28
NRC 311 (1988)
exception to proscription against challenging regulations; AlAB-89S, 28 NRC 7 (1988)
exception to proscription Igainst interlocutory appeals; ALAB-896, 28 NRC 27 (1988)
finality of board's resolution of contentions, for appeal purposes; AlAB-906, 28 NRC 615 (1988)
five-factor test for late intervention; Cll-88-12, 28 NRC 605 (1988)
forum for apprising I board of I nonevidentiary development; ALAB-905, 28 NRC 515 (1988)
interlocutory appeals, proscription against; ALAB-906, 28 NRC 615 (1988)
interrogatories, responses to; LBP-88-25A, 28 NRC 435 (1988)
issues appropriate for summary disposition; LBP-88-23, 28 NRC 178 (1988)
jurisdiction of boards to review Staff orders to I licensee; LBP-88·19, 28 NRC 145 (1988)
jurisdiction once I licensing board issues its decision disposing of In issue and appeals Ire filed;
ALAB·901, 28 NRC 302 (1988)
late-Iiled contentions, five-Cactor test for admission of; LBP-88-26, 28 NRC 440 (1988)
limits on discovery; LBP-88-25, 28 NRC 394 (1988)
merits considerations at contention admission stage; rnp-88-26, 28 NRC 440 (1988)
motions to reopen IS means for relitigating unsuccessful contentions; Q.1-S8-1, 28 NRC 1 (1988)
NRC authority to direct certification of Iny question pending before I licensing board; ALAB-901, 28
NRC 302 (1988)
particularity required to demonstrate late intervention petitioner's ability to contribute to a sound record;
Cll-S8-12,28 NRC 60S (1988)
party rights in multiple-board proceedings; ALAB·908, 28 NRC 626 (1988)
public comment on petitions for rulemaking; DPRM-S8-4, 28 NRC 411 (1988)
purpose of basis requirement for contentions; ALAB-899, 28 NRC 93 (1988)
reopening a record, purpose oC; ALAB-905, 28 NRC 515 (1988)
responses to summary disposition motions; LBP-88-24, 28 NRC 311 (1988)
responsibilities of parties with regard to protected information; rnp-88-28. 28 NRC 537 (1988)
responsibilities to respond to discovery requests; LBP-88-24, 28 NRC 311 (1988)
right of adjudicatory board to determine bounds of its own jurisdiction; ALAB-901, 28 NRC 302
(1988); ALAB-902, 28 NRC 423 (1988)
sanction authority of licensing boards; ALAB-902, 28 NRC 423 (1988)
sanctions for default on discovery; LBP-88-24, 28 NRC 311 (1988)
sanctions, basis for levying; ALAB-902, 28 NRC 423 (1988)
sanctions, procedures for obtaining in multiple-board proceedings; ALAB-908, 28 NRC 626 (1988)
showing on other four factors when good cause is not shown for late intervention; Q.1-88-12, 28 NRC
60S (1988)

standard for grant of discretionary review; AlAB-896, 28 NRC 27 (1988)
standard for grant of waiver of regulations; ALAB-895, 28 NRC 7 (1988)
summary disposition, purpose of; rnp-88-27, 28 NRC 455 (1988); rnp-88-31, 28 NRC 652 (1988)
support requin:d for summary disposition motions; LBP-88-27, 28 NRC 455 (1988)
waiver of rules or regulations; Q.1-88-10, 28 NRC 573 (1988)
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RULINGS
See Refcml of Rulings
SAFETY ANALYSIS REPORT
need for all operational details to be included in; AlAB-898, 28 NRC 36 (1988)
See also Final SafelY Analysis Report
SAFETY-RElATED ISSUES
reporting requirements for; DPRM-88-3, 28 NRC 61 (1988)
SANCflONS
basis for levying; ALAB-902, 28 NRC 423 (1988)
dismissal of contentions versus dismissal of a party for default on discovery; LBP-88-24, 28 NRC 311
(1988)
dismissal of intervenors for default on discovery; LBP-88-24, 28 NRC 311 (1988)
effect on multiple-board proceedings; LBP-88-30, 29 NRC 644 (1988)
for disclosure of protected informatioo; LBP-88-28, 28 NRC 537 (1988)
licensing board authority to impose; AlAB-902, 28 NRC 423 (1988)
licensing board respatsibility to articulate basis for; ALAB-902, 28 NRC 423 (1988)
procedures for obtaining, in multiple-board proceedings; AlAB-9OS, 28 NRC 626 (1988)
SCHEDULING
decisions, appe11ate review of; AlAB-896, 28 NRC Z1 (1988)
SCHOOL BUSES
crowding on, during ndiological emergency, acceptability of; LBP-88-24, 28 NRC 311 (1988)
SCnooL TEACHERS
behavior during emergencies; LBP-88-32, 28 NRC 667 (1988)
SCHOOLS
emetgency exercise participatioo requirements for evacuation of; AlAB-900, 28 NRC 275 (1988)
evacuation plans for; 00-88-21,28 NRC 814 (1988)
SENIOR REACTOR OPERATOR
withdrawal of NRC Staff objections to claims ,boot passing of simulation examination; LBP-88-22, 28
NRC 176 (1988)
SENIOR REACTOR OPERATOR EXAMINATION
hearing rights of results of simulator portioo of; CU-88-S, 28 NRC 73 (1988)
SENIOR REACTOR OPERATOR UCENSE
.
dual, hearing rights on; CU-88-S, 28 NRC 73 (1988)
incorrect denial of; CU-88-3, 28 NRC 5 (1988)
po.uession cooditiooed on need for; CU-88-3, 28 NRC 5 (1988)
SETT1.EMENT AGREEMENTS
dismissal of proceeding on basis of; LBP-88-18B, 28 NRC 103 (1988)
effect of contention alleging conspiracy in, on broadening of issues or delay of proceeding; CU-88-12,
28 NRC 60S (1988)
terminating proceeding 00 removal of physician from licensed .aivities; AU-88-2, 28 NRC 477 (1988)
SHELTERING
dose livings from; LBP-88-32, 28 lI.'RC 667 (1988)
of beach populations; 01)..88-21,28 NRC 814 (1988); LBP-88-32, 28 NRC 667 (1988)
SnOW-CAUSE PROCEEOINGS
circumstances appropriate for; 00-88-14, 28 NRC 260 (1988)
standard for institution of; 00-88-20, 28 NRC 809 (1988); DO-88-21, 28 Jo.'RC 814 (1988)
SHUTOOWN
extensioo of, pending outcome of hearing; 00-88-17, 28 NRC 491 (1988)
SIMUlATOR EXA~DNATIONS
for senior reactor operator licensee, withdrawal of NRC Staff objectioos to claims about passing of;
LBP-88-22, 28 NRC 176 (1988)
SIMUlATOR EXA~DNATIONS
senior reactor operator, hearing rights on results of; CU-88-S, 28 NRC 73 (1988)

1-49

SUBJECf INDEX

SINGLE-FAILURE CRITERION
applicability to cooling .ystem for renued .pent fuel pool; LBP·88·27, 2& NRC 455 (19&8)
for spent fud pool cooling system, ccmpliance with; LBP.S8.2S, 28 NRC 394 (1988)
SITES
special, role of agreement stateS in regulating; Cl1·S8-6, 28 NRC 75 (19&8)

SPECIAL FACILlT1ES
participation in emergency exercises; ALAB·900, 28 NRC 275 (1988)

SPECIAL-NEEDS POPULATIONS
evacuation plans for; D1)..8S·21, 2& NRC 814 (1988)

SPENT FUEL
C05U, exc1usioo of, frem decommissiooing expenses; Cl1·88·10, 2& NRC 573 (198S)
funding for disposal of, prior to low.power licensing; CU·88·IO, 2& NRC 573 (1988)

SPENT FUEL POOL
cooling system, violation of single·failure critcrioo for, LBP·88·2S, 2& NRC 394 (1988)
materials integrity in; lllP·8S·27, 2& NRC 455 (198S)
rended, temperatures in; lllP·88·27, 2& NRC 455 (1988)
structure of; LBP·88·27, 28 NRC 455 (1988)

SPENT FUEL POOL EXPANSION
consideratioo of alternatives to; LDP·88·26, 2& NRC 440 (1988)
environmental impact ILltement 00; LBP·88·26, 28 NRC 440 (1988)
license amendment to allow reracking of; LBP·88·19, 28 NRC 145 (1988)
litigability of accident scenarios involving; LBP·88·26, 28 NRC 440 (1988)
rencking. denial of ILlY of amendment allowing; LBp·S8·IS, 2S NRC 43 (1988)
rencking, summary dispositioo of cootentioos relating to; LDP·88·27, 28 NRC 455 (1988)
worker exposure to ndiatioo during; lllP·88·26, 28 NRC 440 (1988)

SPENT FUEL STORAGE
on site until shipping to a repository; Cl1·&S·IO, ZS NRC 573 (19&&)

STAY
burden 00 propooc:nt of; LDP·88·18, 28 NRC 43 (1988)
of license amendment permitting reracking of .pent fuel pool, denial of nquest for, LBP·88·1S, 28
NRC 43 (1988)

SUMMARY DlSPOSmON
affidavits nquired in support of motion for; LDP·88·23, 28 NRC 178 (1988)
answers to motions for; LDP·SS·23, 28 NRC 178 (1988)
authority of presiding officer to refuse application for, when opponent's affidavit elnnot provide facts
essential to justify oppositioo; LDP·88·24, 28 NRC 311 (1988)
burden on opponent of; LBP·88·23, 28 NRC 178 (1988); LBP·88·27, 28 NRC 455 (1988); LBP·88·31,
28 NRC 652 (1988)
burden on propment of; LBP·88-27, Z& ro.'RC 455 (1988); LBP·88·3I, 28 NRC 652 (1988)
evidentiary support required for motions for; LBP·88·27, 28 NRC 4SS (1988)
issues appropriate for; LBP·88·23, 28 NRC 178 (1988)
of contentions relating to rerauing of lpent Cuel pool; LBP·88·27, 28 NRC 455 (1988)
purpose of; LBP.88·27, 28 NRC 455 (1988); LBP·S8·3I, 28 NRC 652 (1988)
responses to motions for; LBP·88·24, 28 NRC 311 (1988)
standard for gnnt of; LBP·8S·23, 28 NRC 178 (1988)
SURVEYS
opinion, evidentiary weight of; lllP·88·24, 28 NRC 311 (1988)

TECHNICAL QUAUflCATIONS
scope of informatioo necessary for licensing: CU·8S·IO, 28 NRC 573 (1988)

TECiINICAL SPEClflCATIONS
amendment of, to remove reporting requirements following iodine spike; ALAB.897, 28 NRC 33 (1988)
matters appropriate as; ALAB·898, 28 ro.'RC 36 (1988)
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TERMINATION OF PROCEEOING
on removal of physician from licensed activities; AU-88-2, 28 NRC 477 (1988)
subject to condition; LDP-88-18A, 18 NRC 101 (1988)
TESTING
methods far environmental qualification of electrical equipment; LDP-88-31, 28 NRC 652 (1988)
of emergency public alert and notification system; ALAB-900, 28 NRC 275 (1988)
See also Orug Testing Programs
TIlREE ~DLE ISLAND
disposal of radioactively contaminated water from; lBP-88-23, 28 NRC 178 (1988)
TRAlNlNG
of emergency IeSponse staff, adequacy of; lBP-88-32, 28 NRC 667 (1988)
of emergency woIkers as part of emergency plans; ALAB-903, 28 NRC 499 (1988)
TRANSIENfS
consideration of in population density calculations; OPRM-88-5, 28 NRC 829 (1988)
transit-dependent, sheltering of; LDP-88-32, 28 NRC 667 (1988)
TRANSPOKf-OEPENDENT POPULATIONS
evacuation plans for; 00-88-21, 28 NRC 814 (1988)
TRANSPOKfATION
emergency IeSponse, availability of and support services for; lBP-88-32, 28 NRC 667 (1988)
TRANSURANlCS
generated by a nuclear power reactar accident; LDP-88-23, 28 NRC 178 (1988)

TRITIUM
amount in separately stored portions of accident-generated water from Three Mile Island accident;
LDP-88-23, 28 NRC 178 (1988)
releases through evaporation, health effects of; LDP-88-23, 28 NRC 178 (1988)
VACATION
of licensing board authorization of a full-power license; ALAB-902, 28 NRC 423 (1988)
VIOLATIONS
discrete, and nuclear power plants, safety concerns about; 00-88-11, 28 NRC 49 (1988)
quality assurance/quality control, reporting requimnents for; 00-88-13, 28 NRC 251 (1988)
WAIVER
of electric utility exemption provisions of financial qualifications regulations, denial of petition for;
ALAB-895, 28 NRC 7 (1988)
of financial qualifications rule far low-power operation; C11-88-7, 28 NRC 271 (1988)
of financial qualifications rule; C11-88-10, 28 NRC 573 (1988)
of regulations, standard far grant of; ALAB-895, 28 NRC 7 (1988)
petitions, affidavit requirement for; ALAB-895, 28 NRC 7 (1988)
WASTE DISPOSAL
radioactively contaminated water fran Three Mile Island accident; LDP-88-23, 28 NRC 178 (1988)
spent fuel, funding for, priar to low-power licensing; C11-88-10, 28 NRC 573 (1988)
WATER
radioactively contaminated, from Three Mile Island accident, disposal of; LDP-88-23, 28 NRC 178
(1988)
See also Cooling water
ZIRCONIUM
fiIeS in expanded spent fuel pool; LDP-88-26, 28 NRC 440 (1988)
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COMANCHE PEAK STEAM ELECTRIC STATION, Units 1 and 2; Docket Nos. S044S-0L, S0446-0L,

S(}.44S-CPA

•

OPERATING UCENSE AND CONSTRUcnON PERMIT AMENDMENr; December 21,1988;
MEMORANDUM AND ORDER; CU·88·12, 28 NRC 605 (1988)
COMANCHE PEAK STEAM ELECTRIC STATION, Units 1 and 2; Docket Nos. S044S·0L-2,

S()..446.()L-2, S(}.44S-CPA
OPERATING UCENSE AND CONSTRUcnON PERMIT AMENDMENr; July 5, 1988;
MEMORANDUM AND ORDER (renninating Proocedings Subject 10 Condition); LBP·88·18A,
28 NRC 101 (1988)
OPERATING UCENSE AND CONSTRUcnON PERMIT AMENDMENT; July 13, 1988;
MEMORANDUM AND ORDER (Dismissing Proceedings); LBP·88.18B, 28 NRC 103 (1988)
ENRICO FERMI ATOMIC POWER PLANr, Unit 2; Docket No. SO-341
REQUEST FOR AcnON; July 28, 1988; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206;
D0-88-11, 28 NRC 49 (1988)
UMERICK GENERATING STATION, Unit 1; Docket No. 5(}'3S2·0lA
OPERATING UCENSE AMENDMENr; July 18,1988; DECISION; AUB·897, 28 NRC 33 (1988)
PERRY NUCLEAR POWER PLANr, Units 1 and 2; Docket Nos. 50-440, S(}.441
REQUEST FOR AcnON; August 14, 1988; DIRECroR'S DECISION UNDER 10 c.F.R. §2.206;
D0-88-13,28 NRC 251 (1988)
REQUEST FOR AcnON; September 16, 1988; PARTIAL DIRECfOR'S DECISION UNDER 10
c.F.R. § 2.206; D0-88·1S, 28 NRC 401 (1988)
REQUEST FOR AcnON; November 29, 1988; FINAL DIRECTOR'S DECISION UNDER 10
c.F.R. § 2.206; D0-88·19, 28 NRC SS7 (1988)
PILGRIM NUClEAR GENERATING STATION; Docket No. S(}'293
REQUEST FOR AcnON; OclOber 6, 1988; FINAL DIRECTOR'S DECISION UNDER 10
c.F.R. § 2.206; D0-88-16, 28 NRC 483 (1988)
REQUEST FOR AcnON; October 6, 1988; SECOND INTERIM DIRECTOR'S DECISION UNDER
10 c.F.R. § 2.206; D0-88·17, 28 NRC 491 (1988)
REQUEST FOR AcnON; December 29, 1988; FINAL DIRECfOR'S DECISION UNDER 10
C.F.R. § 2.206; D0-88·21, 28 NRC 814 (1988)
RANCHO SECO NUCLEAR GENERATING STATION; Docket No. 50-312
REQUEST FOR AcnON; December 14, 1988; DIRECTOR'S DECISION UNDER 10
c.F.R. § 2.206; D0-88·2O, 28 NRC 809 (1988)
SEABROOK STATION, Units 1 and 2; Docket Nos. 50-443-OL, 50-444-OL
OPERATING UCENSE; August 26, 1988; MEMORANDUM AND ORDER (Denying Applicants'
Motion for Referral); LDP·88-21, 28 NRC 170 (1988)
OPERATING UCENSE; November 17, 1988; MEMORANDUM AND ORDER (Ruling 00
Applicants' Motioo for Sanctions); LDP·88·28, 28 NRC 537 (1988)
OPERATING UCENSE; December 30, 1988; PARTIAL INITIAL DECISION (New Hampshire
Radiological Emergency Response Plan); LBP·88·32, 2~ NRC 667 (1988)

1·53

FACILITY INDEX

SEABROOK STATION, Units 1 and 2; Docket Nos. 5~3-0L, 50-444.QL, 5~3·01,1, 50-444-0L-l
OPERATING UCENSE; October 7, 1988; ORDER; CU·88·8, 28 NRC 419 (1988)
SEABROOK STATION, Units 1 and 2; Docket Nos. 5~3.Q1,I, 50-444-01,1
OPERATING UCENSE; July 5, 1988; MEMORANDUM AND ORDER; ALAB-895, 28 NRC 7
(1988)
OPERATING UCENSE; July IS, 1988; MEMORANDUM AND ORDER; ALAB-896, 28 NRC 27
(1988)
OPERATING UCENSE; August 8, 1988; MEMORANDUM AND ORDER (Re Low·Power
Authorization); LBP·88-20, 28 NRC 161 (1988)
OPERATING UCENSE; August 23, 1988; DECISION; ALAB·899, 28 NRC 93 (1988)
OPERATING UCENSE; Sq>tcmber 22, 1988; ORDER; CU·88-7, 28 NRC 271 (1988)
OPERATING UCENSE; November 29,1988; DECISION; ALAB-904, 28 NRC 509 (1988)
OPERATING UCENSE; De<:ember I, 1988; MEMORANDUM AND ORDER; ALAB·906, 28 NRC
615 (1988)
OPERATING UCENSE; December 7, 1988; MEMORANDUM AND ORDER (Ruling upon
Applicants' Motion for Summary Disposition); LBP·g8-31, 28 NRC 652 (1988)
OPERATING UCENSE; December 21, 1988; DECISION; CU-88·to, 28 NRC 573 (1988)
SEQUOYAH NUCLEAR PLANT, Units 1 and 2; Docket Nos. 50-327, 50-328
REQUEST FOR ACTION; August 3, 1988; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206;
DO·88-12. 28 NRC 23S (1988)
SHOREHAM NUCLEAR POWER STATION, Unit 1; Docket No. 50-322·01,3
OPERATING UCENSE; July 15, 1988; MEMORANDUM AND ORDER; CU·88-3, 28 NRC 1
(1988)
OPERATING UCENSE; Sq>tcmber 23, 1988; CONCLUDING INITIAL DECISION ON
EMERGENCY PLANNING; LBP·88-24, 28 NRC 311 (1988)
OPERATING UCENSE; October 7, 1988; DECISION; ALAB-902, 28 NRC 423 (1988)
OPERATING UCENSE; November 21, 1988; ORDER; LBP-88-29, 28 NRC 637 (1988)
OPERATING UCENSE; November 29, 1988; DECISION; ALAB-9OS, 28 NRC SIS (1988)
SHOREHAM NUCLEAR POWER STATION, Unit 1; Docket No. S0-322-0L-3/OL-6
OPERATING UCENSE; November 21, 1988; MEMORANDUM AND ORDER (Granting in Part
and Denying in Part ULCO's Request for Immediate Authorization to Operate at 25% Power);
LBp·88-30, 28 NRC 644 (1988)
SllORFllAM NUCLEAR POWER STATION, Unit 1; Docket No. 50-322·0L-S
OPERATING UCENSE; Sq>tcmber 20, 1988; DECISION; ALAB'·900, 28 NRC 275 (1988)
OPERATING UCENSE; Sq>tcmber 20, 1988; MEMORANDUM AND ORDER; ALAB-901, 28 l'oo'RC
302 (1988)
OPERATING UCENSE; November 10, 1988; DECISION; ALAB-903, 28 NRC 499 (1988)
OPERATING UCENSE; December I, 1988; ORDER; CD-88·9, 28 NRC 567 (1988)
OPERATING UCENSE; De<:ember 21, 1988; ORDER; CU-88-I1, 28 NRC 603 (1988)
SIIOREIlAM NUCLEAR POWER STATION, Unit 1; Docket No. 50-322·0L-6
OPERATING UCENSE; December 5,1988; MEMORANDUM AND ORDER; ALAB-907, 28 NRC
620 (1988)
OPERATING UCENSE; De<:ember 9, 1988; MEMORANDUM AND ORDER; ALAB·908, 28 NRC
626 (1988)
soum TEXAS PROJECT, Unit 1; Docket No. 50-498·0L
REQUEST FOR ACTION; November 16, 1988; SUPPLEMENT TO DIRECTOR'S DECISION
DO·88-3; 00-88-18, 28 NRC 543 (1988)
ST. LUCIE NUCLEAR POWER PLANT, Unit 1; Docket No. S0-335·0LA
OPERATING UCENSE AMENDMENT; October 14, 1988; MEMORANDUM AND ORDER (Ruling
IlI1 Motions for Summary Disposition); LBp.88·27, 28 NRC 455 (1988)
TIIREE MILE ISLAND NUCLEAR STATION, Unit 2; Docket No. 50-320-0LA
OPERATING UCENSE AMENDMENT; August 25, 1988; MEMORANDUM AND ORDER (Rulings
IlI1 Motions for Summary Disposition); LBP·88-23, 28 NRC 178 (1988)
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TURKEY POINT NUCLEAR GENERATING PLANT, Units 3 and 4; Docket Nos. SO-250-0lA·2,
SO-251-OLA·2
OPERATING UCENSE AMENDMENT; July 28, 1988; DECISION; ALAB·898, 28 NRC 36 (1988)
VERMONT YANKEE NUCLEAR POWER STATION; Docket No. S0-271-OLA
OPERATING UCENSE AME:'IDMENT; July 12, 1988; SECOND PREllEARlNG CONFERENCE
ORDER (Rulings on Temporary Stay Order and on Schedules); WP·88·18, 28 NRC 43 (1988)
OPERATING UCENSE AMENDMENT; August 3, 1988; MEMORANDUM AND ORDER (Motion
to Stay license Amendment 104); WP·88·19, 28 NRC 145 (1988)
OPERATING UCENSE AMENDMENT; September 27,1988; MEMORANDUM AND ORDER
(NECNP Motion to Compel); Ulp·88·25, 28 NRC 394 (1988)
OPERATING UCENSE AMENDMENT; October 11, 1988; MEMORANDUM AND ORDER
(Late·Flled Envirmmental Contentions); Ulp·88·26, 28 NRC 440 (1988)
OPERATING UCENSE AMENDMENT; October 24,1988; MEMORANDUM AND ORDER
(Supplemental Opinion Concerning Response to NECNP InlClrogatory 5); Ulp·88·25A, 28 NRC
435 (1988)
VETERANS ADMINISTRATION; Docket No. 30·1391·SC
ENFORCEMENT; October 7, 1988; ORDER (Approving Agreement to Tenninate Proceeding and
Terminating Proceeding); AU·88·2, 28 NRC 477 (1988)
WOLF CREEK GENERATING STATION, Unit 1; Docket No. 50-482
REQUEST FOR ACTION; August 22. 1988; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206;
DD·88·14, 28 NRC 260 (1988)
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