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PREFACE
This is the thirtieth volume of issuances (1 - 811) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Appeal Boards, Atomic
Safety and Licensing Boards, and Administrative Law Judges. It covers the
period from July 1, 1989 to December 31, 1989.
Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commission in facility licensing proceedings. In 1972,
that Commission created an Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing proceeding. The functions performed
by both Appeal Boards and Licensing Boards were transferred to the
Nuclear Regulatory Commission by the Energy Reorganization Act of
1974. Appeal Boards represent the final level in the administrative adjudicatory process to which parties may appeal. Parties, however, are permitted to seek discretionary Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, various
decisions or actions of Appeal Boards.
The Commission also has Administrative Law Judges appointed pursuant to the Administrative Procedure Act, who preside over proceedings as
directed by the Commission.
The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, decisions, denials, memoranda and orders of the Commission inadvertently
omitted from the monthly softbounds and any corrections submitted by the
NRC legal staff to the printed softbound issuances are contained in the
hardbound edition. Cross references in the text and indexes are to the NRCI
page numbers which are the same as the page numbers in this publication.
Issuances are referred to as follows: Commission-CLI, Atomic Safety
and Licensing Appeal Boards-ALAB, Atomic Safety and Licensing
Boards--LBP, Administrative Law Judges--ALJ, Directors' Decisions-DD,
and Denial of Petitions for Rulemaking-DPRM.
The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Kenneth M. Carr, Chairman
Thomas M. Roberts
Kenneth C. Rogers
James R. CurtIss

Docket Nos. SD-3S2-0L-2

In the Matter of

50-353-0L-2

(Severe-Accldent·Mltlgatlon
DesIgn Alternatives)
PHILADELPHIA ELEcmlC COMPANY
(Limerick Generating Station, Units 1
and 2)

July 7,1989

In response to Applicant's request that the Commission authorize low- and
full-power operation for Limerick Unit 2, the Commission finds that the recent
decision by the U.S. Court of Appeals for the Third Circuit ordering the agency
to consider certain severe-accident-mitigation design alternatives ("SAMDAs")
for mitigating severe accidents does not preclude Commission authorization of
a low-power license. The Commission believes that the Licensing Board's
earlier full-power authorization and the existing final environmental impact
statement adequately support issuance of a low-power license once necessary
NRC Staff safety findings pursuant to 10 C.F.R. § 50.57 have been made.
The Commission defers ruling upon full-power operation until it conducts its
immediate effectiveness review in accordance with 10 C.F.R. § 2.764(f)(2).
OPERATING LICENSE: LOW-POWER LICENSE (EFFECT OF
FULL-POWER AUTHORIZATION)

In the event that full-power authorization is issued by a licensing board prior
to any request for low-power authorization, that determination normally will
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be effective to support low-power operation if the applicant requests permission
from the NRC Staff, without review by the Commission. 10 C.F.R. § 2.764(f)(2).
A licensing board's grant of full-power authorization subsumes any need to seek
separate licensing board authorization for low-power operation.

OPERATING LICENSE:

LOW-POWER LICENSE

A licensing board decision authorizing an operating license for full power
can be deemed effective to authorize issuance of a low-power license (one for
operational testing at less than 5% of rated power), despite the pendency of a
court-ordered licensing board remand, provided that the issue on remand is not
relevant to low-power operation.

MEMORANDUM AND ORDER
Pending before the Commission is the motion of applicant Philadelphia
Electric Company ("PECO n ) for clarification of the licensing status of the
Limerick Generating Station, Unit 2. In its motion, PECO requests that
the Commission authorize the NRC Staff to grant low-power and full-power
operating licenses for Limerick Unit 2 pending completion of an ongoing
adjudicatory proceeding. That proceeding was convened by the Commission in
response to a recent decision by the U.S. Court of Appeals for the Third Circuit
ordering the agency to consider, in the context of the National Environmental
Policy Act ("NEPA''), certain severe-accident mitigation design alternatives
("SAMDAs'') for the Limerick facility.
For the reasons stated herein, we find that licensing authorization can be
granted for low-power operation pending completion of a hearing on the impacts
of SAMDAs for mitigating severe accidents. Under the circumstances here, the
Atomic Safety and Licensing Board's authorization for full-power operation
of Limerick Unit 2, LBP-85-25, 22 NRC 101, 116 (1985), and the existing
final environmental statement ("FES") for the Limerick facility, NUREG-0974
(April 1984), without further supplementation, adequately support issuance of a
low-power license once 'necessary NRC Staff safety findings have been made.
Low-power operation carries with it a much lower risk than full power of
the type of severe accident that the SAMDAs being addressed are intended to
mitigate. Moreover, a cost/benefit analysis for low-power operation reveals that
the benefits far outweigh the minimal environmental costs that may be involved
and, in any event, establishes that low-power operation will not foreclose the
adoption of any of the SAMDAs at issue. Accordingly,. the NRC Staff, upon
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making the appropriate findings pursuant to 10 C.P.R. § 50.57, may issue a lowpower license.
Finally, because in this instance a determination regarding full-power autho':'
rization is one properly to be made in the context of the Commission's immediate effectiveness review for Limerick Unit 2, we defer ruling upon that issue
until we conduct that review in accordance with 10 C.F.R. § 2.764(f)(2).

I.

BACKGROUND

Applicant's motion comes in the wake of the decision by the U.S. Court of
Appeals for the Third Circuit in Limerick Ecology Action, Inc. v. NRC. 869
F.2d 719 (3d Cir. 1989) (hereinafter cited as LEA). In LEA. the Third Circuit
held that the agency had erred in dismissing a contention by intervenor Limerick
Ecology Action ("LEA'') that sought to obtain consideration of SAMDAs for
the Limeri~k Ge~erating Station. The court instead declared that as part of its
NEPA responsibilities, the Commission had to give consideration to SAMDAs
for the Limerick Generating Station. The court remanded the matter to the
agency for further proceedings.l
In its motion, PECO asserts that the Commission should declare that authority
over the issuance of the opemting license for Limerick Unit 2 was not delegated
to the Licensing Board as a result of the Commission's May 5, 1989 order
remanding the issue of SAMDA consideration. According to PECO, the Third
Circuit's decision, by its own terms, had no impact upon the effectiveness of the
Licensing Board's initial decision authorizing issuance of an operating license
for Limerick Unit 2. Moreover, PECO reads the Commission's May 5 order
as a determination that the Licensing Board's authorization for issuance of a
full-power license for Unit 2 remains valid. As a result, PECO concludes, the
Commission should direct the NRC Staff to issue an operating license once
the Stafr has made the requisite findings under section 50.57. In addition, the
Applicant requests that the Commission grant an exemption from any applicable
regulatory requirements in 10 C.P.R. Part 50 and Part 51 that would be necessary
to permit operation pending the outcome of the ongoing remand adjudication.

1 Although the aseney lOUght reheating and m-ring en bane or Ihia deciJion, that requeat ,.u donied at April
25, 1989. Thcn:a1\er, on May S, 1989, the Comminiat entered an order that cIirec:ted the Otainnan or the Atomic
Safety and LicaWng Board Panel to convene a licensing board to cmduet fuIIhc:r proceedinp at the issue of
SAMOA consideratiat, cansisten! with the court', din:ctive.
In its May S order, the Commission indicated that further litigatiat ahould be limited to those mitigation,
alternatives identified by the Atomic Safety and Licensing Appeal Board in ALAB-819, 22 NRC 681, 693094
(198.5), u being IUpported Yiith the required basis and IpOCi!icity. LEA thus has the lime opportunity to obtain
consideratim of IpOCi!ic SAMOA. a. it would have hsd if its SAMOA contention had been fully litigated before
the Licensing Board ,.hen it ,.u IUbmitted. If LEA now Mabes to hsve ether SAMOA! cmsidered, it can do 10
by Istisfying the requirements governing late-filed contentions.
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Intervenor LEA and the Commonwealth of Pennsylvania ("Commonwealthj
oppose PECO's motion. They assert that the effect of the Third Circuit's
decision was to nullify the authorization granted by the Licensing Board.
Moreover, they assert that the Commission's regulations in Part 51 specifical~y
require that the agency must rectify the inadequacy in its NEPA statement
identified by the Third Circuit prior to providing licensing authorization. They
also assert that the grant of an exemption from the requirements of Parts 50 and
51 requested by the Applicant would be contrary to law and not in the public
interest and thus should be denied.
The NRC Staff has asserted that case law governing the issuance of judicial
stays in instances when an agency may be in violation ofNEPA's requirements
as well as Commission precedent would permit the agency to authorize operation
of Limerick Unit 2 while the agency brings itself into compliance with NEPA
and the Third Circuit's order. The NRC Staff also suggests that an exemption
from several of the agency's NEPA regulations may be necessary prior to
authorizing full-power operation of Limerick Unit 2, but that an exemption
would be authorized by law and would be in the public interest.
In reviewing the positions of the parties, the Commission notes that they have
not made any differentiation between operation at low power (i.e., less than 5%
of rated power) and full-power operation. R>r the reasons stated herein, we have
chosen to treat these two modes of operation separately.

II.

LOW·POWER OPERATION

The Commission's rules provide that upon application a low-power license
may be authorized by a licensing board and issued by the NRC Staff prior
to the completion of the Board's initial decision on full-power authorization
(10 C.F.R. § 50.57(c», and that such low-power authorization becomes effective without any "immediate effectiveness" review by the Commission (10
CF.R. § 2.764(f)(2». However, in the event that full-power authorization is ~s
sued by a licensing board prior to any request for low-power authorization, that
determination normally will be effective to support low-power operation if the
applicant requests permission from the NRC Staff, without review by the Commission. Id. Essentially, a licensing board's grant of full-power authorization
subsumes any need to seek separate licensing board authorization for low-power
operation.
In the unusual circumstances of this case, however, the question arises
whether the Licensing Board's decision of July 22, 1985, authorizing' an
operating license for Limerick Unit 2 should be deemed effective to authorize
issuance of a low-power license (one for operational testing at less than 5%
of rated power) in light of the Third Circuit's action holding that exclusion of
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LEA's SAMOA contention was unlawful. For the reasons set forth below. the
Commission finds that the existing Licensing Board authorization was and is
effective to permit issuance of a low-power license by the NRC Staff once it
concludes that all other requirements of section 50.57 have been met.
Neither the Third Circuit, the Commission. nor the Licensing Board has
acted (or has received a request to act) to stay or rescind the authorization
granted by the Licensing Board for full-power operation of the Limerick facility.
Accordingly, as was explained supra. it continues to be a valid authorization for
low-power operation. And, under the Commission's rules, that authorization as
it relates to low-power operation is effective without further Commission action.
Moreover, after careful consideration of the Third Circuit's determination,
we have found nothing that leads us to conclude that it compels rescission
of the Licensing Board authorization's effectiveness,as it relates to low-power
operation. As we explain below, the Third Circuit's decision regarding SAMOA
consideration in no way impinges upon the validity of the existing FES as it
relates to low-power authorization. There thus is no need to intervene to delay
the effectiveness of the existing Licensing Board authorization based upon that
FES, at least insofar as it authorizes low-power operation.2
LEA and the Commonwealth take the position that the court's finding of
a NEPA deficiency has invalidated the agency's prior determinations regarding
Limerick to the extent that the Licensing Board's initial decision authorizing fullpower operation is void and no further action can be undertaken until a NEPA
supplement is issued by the NRC Staff and found sufficient by the Licensing
Board. Nonetheless, as the NRC Staff points out, the Third Circuit did not
take issue with any of the agency's findings on NEPA environmentai issues or
Atomic Energy Act safety matters save one: its failure to analyze under NEPA
the additional matter of the alternative of further mitigation of the consequences
of severe accidents through certain facility design changes. Left standing by the
court are the NRC Staff's assessments in the final PES that the risks of a severe
accident itself are small (NUREG-0974 at 6-3); that operation of the Limerick
Generating Station would have a minimal environmental impact for full-power
operation (id. at 6-4); and that for full-power operation, there was an overall
favorable balance of the benefits of the plant versus the environmental costs that
could result (id.). Thus, the basic NEPA framework supporting Limerick facility
operation, including low-power testing. remains in place.'
2 The Third Cimlit's decision ..nth tegan! to \he ck.tetford prisoners likewise does not affect \he aulhoriution
for low.powe:r operation lince it dealt only with an offsite emergency planning issue, • matter not relevant to
low·power operation under \he Commission', regulations. 10 C.P.R. Part SO, Appendix E, fl.
, Previously we have observed \hat in \he llSual ease NEPA does not require any sepante environmental analyaia
of. propoaal to iss"" • low-power operating license. Lo", l.rlaNl U,IIlUI, Co. (Shoreham Nuclear Power Station,
Unit I), Cll·84-9, 19 NRC 1323. 1326 (1984). As an intermediate step to \he full·powe:r license \hat has very
small impaClS of its own.low.power operation for NEPA pmposca ilaubsumed in \he cnvimnmcnta1 evatuatim for
.
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(COMfllUd)

In the face of an environmental analysis valid in all respects save one, the
issue with regard to low power is whether that deficiency is relevant to low-power
opemtion or, stated another way, whether the existing FES will support lowpower opemtion without further supplementation. The answer to this question,
in turn, depends on the degree to which severe accidents, and the SAMDAs that
are intended to mitigate such accidents, are implicated in low-power opemtion.
During low-power opemtion, the already small risk of a severe accident at
a boiling water reactor such as the Limerick facility is reduced still more. See
53 Fed. Reg. 36,955 (Sept. 23, 1988); SECY-84-156. Even for those accident
sequences that, if unmitigated, could lead to a mdioactive release, such as a
large-break loss-of-coolant accident, the probability at low power is lower than
at full power by a factor of between 1000 and 100,000, depending upon the
event involved, and the consequences are significantly less severe. SECY-84156, Enclosure 1. This is so because opemtors have more time available to
restore safety systems or take corrective action, because the fission product
inventory during the period of low-power opemtion is much less than during
full-power opemtion, and because the required capacity for existing mitigation
systems on the facility is much reduced. [d.; 53 Fed. Reg. at 36,955, 36,956.
'Thus, this additional substantial reduction in what is already acknowledged to
be a small risk of severe accidents establishes that the court's requirement for
SAMOA considemtion is, in the context of low-power opemtion, directed at an
insignificant risk. As a consequence, the mandate to consider SAMDAs has no
impact upon the validity of the existing NEPA findings in the FES, which fully
support low-power opemtion without further supplementation.
Nonetheless, it might be asserted that if low-power opemtion would increase
the environmental cost of SAMOA implementation to a degree sufficient to
outweigh the benefit of going ahead promptly with low-power testing or would
otherwise foreclose subsequent SAMOA installation, in the circumstances of the
court's remand that might be reason to postpone low-power opemtion. While
it is not apparent that an additional formal cost/benefit analysis is necessary
for low-power opemtion in this regard, the Commission nonetheless finds after
analyzing the circumstances here that these effects will not occur.
On one side of the balance are (1) the occupational exposures due to activation
of materials in the reactor coolant system and contamination of reactor coolant
surfaces and (2) the possible slight increase of risk to the public that in principle
could arise from opemtion at low power without mitigation alternatives for the
short period, as little as 3 to 4 weeks, while testing is under way. On the latter
point, the parties have presented nothing that suggests that any slightly increased

full-power opc:r1Ition. It!. EssentiaJ1y. it "ptesmts no mvironmenu1 impacts difl'erent in kind from those considered
in an EIS for full power." It!. Su aw C"""", Y. NRC, 772 F.ld 972, 975 (D,c. Cit. 1985),
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risk to the public over the limited period of time necessary for low-power testing
warrants any significant expense to reduce the risk. With respect to the issue of
occupational exposure, on the basis of the NRC Staff's analysis presented in its
response to PECO's notice, it appears that after full-power operation has begun
the refueling outage installation of the SAMDA with the most occupational
exposures would result in an incremental exposure of approximately 1352
person-rem.4 However, in the case of low-power operation, the radioactive
contamination and activation of reactor system components during the relatively
short duration of operation would result in occupational exposures that would
be reduced by at least 75%.5 This would place the incremental exposure relating
to SAMDA installation after low-power operation at approximately 338 personrem,15 which is comparable to the occupational exposure incurred as a result
of other major work performed during a typical boiling water reactor refueling
outage.
On the other side of the balance is the cost of delay of at least 3 to 4 weeks
for full-power operation that must be endured if low-power testing has not been
started when Limerick Unit 2 is ready for full-power startup. PECO apparently
will be ready for full-power operation of Unit 2 within the next 30 to 60 days
and the adjudicatory proceeding on SAMDAs is reasonably likely to extend well
beyond that time frame. On the basis ofPECO estimates contained in its motion
and supporting documents (which LEA and the Commonwealth do not seriously
dispute), the cost of a I-month delay in full-power operation while low-power
testing is ongoing could be in excess of 40 million dollars.'
Added to this is the additional risk of serious delay that may result if lowpower testing is not authorized and thereby precludes the early detection and
correction of facility problems. In addition to providing facility operators with
the opportunity to become familiar with the plant's operating characteristics,
4 In ill afIicIaw in aupport of ill 1'CIpcme 10 PECO'a motion, the NRC Staff' zefCla\Cel the insIa11a.tiao. time
ectimata for a cIinoct watcr-c:001ed bed subb1e COftI ft:laIIion device, found 011 paSO 348 of NUREaICR402S;
the c:ocu of proc:eedins wiIh instIllatim cL that device after full-power operation, fOIlIId 011 paac 3-49; and a doae
nle of 40 milllian per haur fOIlIId 10 be typical cL the chywell diaphnsm floor wb_ mucb r:I. the woD: 011 that
care JeleZIIica device would be performed. For tbese alllll'Ca, it appem that appro1imatdy 33,792 penon-bows
would be required far instillation, whldt at 40 milllian per hour re&Il1l11 in a totallncremcutal ~poaum of 1352
penon-laIL
5 In ita aflidaW in aupport cL ilInzponse 10 PECO'. motion, the NRC Staff' alata that after low-power teatins.
nclioaClive doaenta would be ezpectcd 10 be1ower. The affidavit also atatea that after the accond refue1inS anaac
at Limc:rldt Unit 1. which was OYer 1 year after the bqinnhIs of full-power opention, the d!ywell dilplmsrn
floor doae nle __ about 10 milllian per hour. Given the aubatantiaIly ahMer period of time involved far low·
power teatinS and the correoponcIiIIs amana amOWll of fiaaian or actiwtion procIucu that would be produced, tm.
IG-mi1lirem per hour fisme. which ia ~ cLthe full-power doae nle adopted by the NRC Staff, repreacnIII
• eonac:zyative 1Ippcr bouncluy for doae nta 10 be ezpectcd u • re&Il1t of low-power cperatian.
15 Given the avcraae riaIt cL iDducinS a f.tal maIisnmc1 r:I. 1!1' per ftm (International Commiuee on R.diation
Protection, Pub. 26. , 60), tm. ecmesponda 10 • 0.03 pnmatmc cancer death in tho WOIk force involved.
'This would include almoat 12 million dolIan in increued fuel COIla, approximatdy 30 million dolIan allowance
for funds used cIurlns c:aIStIUCtion, and approximately S miDicn dolWs for operational, aecurity. and mainlawx:c
ccsts.
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low-power testing also provides an opportunity to identify problems in equipment that cannot otherwise be tested except through plant operation at some,
albeit low, power level. This is particularly important because it can lead to
the identification of problems that may take weeks or months to correct before
full-power operation would be allowed. In this instance, that could save millions
of additional dollars that will be lost if low-power testing, and the opportunity
to discover and correct problems, is delayed until the completion of the adjudicatory process.
In summary, whether to postpone low-power testing prior to completing
NEPA consideration of SAMDAs primarily involves balancing costs of delay,
which can be reasonably estimated to be tens of millions of dollars, against
potential occupational exposures on the order of 338 person-rem in the event
that a decision is made to install any particular SAMOA after the reactor
has been contaminated by low-power operation. This amount of occupational
exposure, spread out over a work force of appropriate size to ensure that
NRC limits on individual exposure in 10 C.F.R. Part 20 are not exceeded, is
comparable to exposures routinely incurred in the operation of power reactors.
See Limerick FES, NUREG-0974 at 5-42. This does not mean that such an
exposure is automatically acceptable, but where, as here, eliminating it is likely
to cause delays costing many millions of dollars, the exposure may reasonably
be incurred.8
Under these circumstances, the balance favors the prompt issuance of a lowpower authorization for Limerick Unit 2.' Moreover, it is apparent that the lowpower operation of the facility will not foreclose the adoption of any of the
design alternatives that reasonably may be considered as part of the agency's'
remand proceeding. As both PECO and NRC Staff have indicated in their
filings, the operation of Limerick Unit 2 would not make physically impossible
the implementation of any of the mitigation design alternatives identified by any
of the parties for consideration in the remand proceeding. Also, the utility has
agreed that for purposes of evaluating any SAMDAs in the remand proceeding,
the cost/benefit ratio should be viewed as of the time of initial licensing without
regard to any incremental costs that might be associated with the implementation
of a SAMDA after operation has begun. Further, based upon'the NRC Staff's
8 Using a. guidance the numerical value or $1000 per person-ran or averted neliatien exposure per NUREG/CR3568, entitled MA Handboolr. for Value-impact Allleasment," WOIld indicate that a $338,000 expenditun: WOIld
be justified to avoid 338 person-ran of cumulative exposure. A single day DC delay in full-power operation DC a
large nuclear plant like Llmerick Unit 2 could cost nmch mare than this.
II As we have noted, the impact DC inen:mental oecupatienal exposmes is mull Also, while the tariporuy los. of
potential incrcmcntal environmental bcncIits or SAMOA, (incremental decreases in the tWc or accidents) cannot in
the curtent state DC the art or probabilistic risk assessment be precisely quantified, it is clearly small as well since
the entire MOO&! risk DC opentien even at full power is very ,mall, given the Ucensing Board', unchallenged
finding that l.lmerick Unit 2 will provide adequate protectien DC the public health and ..rety, ,Therefore, small
difl'c:raICCI in either aide oC the COII./benefit balance for any potential SAMOA would not make any difl'crence in
theresu1L
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analysis of the SAMDA with the potential for the most severe implementation
occupational exposures, described supra, such exposures
seemingly would not skew the NEPA balancing analysis in such a manner
as to foreclose any reasonable alternatives. 10 Thus, low-power operation would
not act to foreclose any reasonable SAMDA.ll
Accordingly, because any SAMDA supplementation resulting from the
court's remand is not relevant to authorization of low-power operation, which
is already supported by the existing FES and the Licensing Board's authorization of an operating license for Limerick Unit 2, and because any cost/benefit
analysis of the particulars of Limerick Unit 2 low-power operation favors that
licensing action, the Commission by way of clarification concludes that the authorization issued by the Licensing Board remains unaltered and effective with
respect to low-power testing. Moreover, no exemption from any regulatory requirement is necessary for low-power operation. Therefore, upon making the
necessary findings under 10 C.F.R. § 50.57, the NRC Staff may proceed to issue
a license for operation of Limerick Unit 2 at power levels not to exceed 5% of
rated power and that no exemption from any regulatory requirement for such
low-power authorization is necessary.

m.

FULL-POWER AUTHORIZATION

In its motion. PECO also requests that the Commission authorize the NRC
Staff to issue a full-power license for Limerick Unit 2. 'Previously, the
Commission allowed the Licensing Board's authorization for Staff issuance of
a full-power license to become effective only for Limerick Unit 1. CLI-85IS, 22 NRC 184 (1985). PECO's request appears to assume that, pursuant to
10 C.F.R. § 2.764, the Commission has completed its immediate effectiveness
review of the Licensing Board's determination regarding Limerick Unit 2. This
is not the case, however, so that a determination such as PECO requests,
which would have the effect of declaring the Licensing Board's full-power
authorization "effeCtive," is premature.

lOThere iJ the p .... ibility of operatimal eYalI& during low-power operatim, such u the leakage or contIminated
cooling watt::r into the dtywell in amounla in exccal cC tegulatory limita, that could increase aornewhat the additional
expcruea involved in later SAMOA implcmentatiOlL The Commissim concludea that there iJ an insignificant
possibility that theae eYalI& would inc:rease environmental impacts by an amount &Jelt enCXIgh to tilt the COltbenefit anal)'liJ deacribed above decisively in the cpposite dim:tim or to foreclose SAMOA implcmentatiOlL
11 Low-powcr opention gene:ral1y iJ cmsideted to encanpll' fcur phases: (1) fuel loading and ptecritica1ity
testing; (2) cold-critica1ity testing; (3) heatup and testing to 11K> cC rated power; and (4) testing at 1 to SIK> of rated
power. In itslune 8, 1989 order (unpublished). the Commissiat indicated that the NRC Staff was pc:nnitted to
authorize phue 1 operation. In phase I, there is no radioactive cmtaminatiat of the Jelctar cote and 10 no physical
fareclosun: cC any altt::rnative or any environmental cost by way of inc:rcmental risk or IUbsequent occupational
exposures. Such operatiat thul wa. entUely appropriate under the existing licenaing Board authorizatiat and the

FES.
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Consistent with long-standing Commission practice. the Commission will not
complete its effectiveness review for Limerick Unit 2 until shortly before Unit 2
is ready for full-power operation. It is our cmrent lDlderstanding from the NRC
Staff that Limerick Unit 2 will not be ready for such an effectiveness review for
at least 30 days. Prior to that time. however. the Commission may request that
the parties address additional questions relating to the issues raised in PECO's
motion in the context of any effectiveness comments they may provide.
It is so ORDERED.
R>r the Commissionu
SAMUEL J. CHILK

Secretary of the Commission
Dated at Rockville. Maryland.
this 7lh day of July 1989.

U Cammiaimer Rabau .....

not present for

aflirmation

.~iL
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or IhIs Order.

IC he had been present, he WtJUld have
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In the Matter of

Docket No. OIA-89.Q2

OIA INVESTlGAll0N

April 24. 1989

The Commission denies a request by Mr. Stephen B. Comley to quash a
subpoena that requires him to provide the NRC with tape recordings of telepbone
conversations that are alleged to contain evidence of misconduct of an NRC
employee. The Commission reaffinns the subpoena with certain modifications.

NRC:

AUTHORITY TO INVESTIGATE (SUBPOENA)

Congress authorized the Commission to gather information "to assist it

in exercising any authority provided in" the AEA and "[flar such purposes
• •• authorized" the Commission to issue any necessary subpoenas. 42
U.S.C. § 2201(c).

NRC:

AUTHORITY TO INVESTIGATE (SUBPOENA)

The Commission~s express authority to "appoint" or hire employees and to
make "determination[s] to dismiss" employees is found in the Atomic Energy
Act. not the Civil Service Reform Act of 1978. Thus, the Commission's
authority to make appropriate personnel decisions is an authority provided in

·CU-89-t t was inadverlanlyomitted fmm the April Ismance.
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the AEA, and the NRC may issue subpoenas to support investigations relative
to such decisions.
NRC: AUTHORITY TO INVESTIGATE (SUBPOENA
JURISDICTION)
,

In circumstances where the evidence developed during an OIA investigation
provides sufficient reason for the NRC to inquire further into the possibility
that an NRC employee whose role it is to investigate allegations of licensee
wrongdoing received information relating to potential violations of NRC regulations and did not pass that information to appropriate NRC officials, one can
conclude that the allegations being investigated raise questions involving public
health and safety which clearly fall within proper NRC subpoena jUrisdiction.
NRC: AUfHORITY TO INVESTIGATE (SUBPOENA
ENFORCEMENT)

In enforcing a subpoena that seeks supposed tape recordings of telephone
conversations between an NRC employee and a member of the public which are
alleged to contain evidence of misconduct on the part of the NRC employee, the
Commission is simply trying to obtain records of conversations that are relevant
to a lawful investigation being conducted by the Commission. Nothing in the
first amendment immunizes such information from discovery.
NRC: AUfHORITY TO INVESTIGATE (FIRST AMENDMENT
RIGHTS)

The District Court for the District of Columbia expressly acknowledged
that the NRC can obtain information necessary to conduct its investigations,
even if obtaining that information would burden a first amendment right, if
the Commission has demonstrated a "lack of alternative means" to avoid.an
unnecessary infringement on any first amendment associational rights. United
States v. Garde, 673 F. Supp. 604, 606-07 (D.D.C. 1987), appeal dismissed.
848 F.2d 1307 (D.C. Cir. 1988).
NRC: AUTHORITY TO INVESTIGATE (SUBPOENAS:
BURDENSOMENESS)

It is evident that by issuing a subpoena for the tape recordings of conversations between an NRC employee and an alleger, the Commission is pursuing
the least burdensome, indeed, the only possible means to obtain information
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relevant to an investigation of possible misconduct on the part of an NRC employee. The Commission has no other means to retrieve such material, which
is relevant and material evidence regarding the questions at issue.

ORDER*
I.

INTRODUCTION

This matter is before the Commission on the motion of Mr. Stephen B. Comley to quash a subpoena duces tecum issued to him on March 24, 1989, during
an in~rnal NRC investigation. Mr. Comley alleges, that (1) the NRC does not
have statutory authority to issue the subpoena and that (2) the subpoena violates
his first amendment rights. We reject both arguments and reaffirm the subpoena
as modified herein.

n.

FACTUAL BACKGROUND

In August of 1988, the NRC's Office of Inspector and Auditor ("OlA'')
received allegations of misconduct involving an employee in the NRC's Office
of Investigations ("orv alA was the NRC office assigned to investigate
allegations of employee misconduct, and the Director of OlA reports directly
to the Commission. See generally 10 C.F.R. § 1.21 (1988).2 Subsequently, OlA
began an investigation into these allegations. In the late winter of 1988-89, the
Commission removed the investigation from OIA and assigned it to a special
investigator, Alan S. Rosenthal, an Administrative Judge and former Chairman
of the NRC's Atomic Safety and Licensing Appeal Panel.
During the course of this investigation a tape recording of a January 14, 1987
telephone conversation between Mr. Comley and the NRC employee in question
was received by the investigators. The recording contains information that at
least raises the question of whether the NRC employee (1) provided information
of a confidential nature to Mr. Comley and/or (2) received information from
Mr. Comley that should have been, but was not, made available to other NRC

*This OnIer hu beCn co=ted to IIIpply the phrase "of telcphme conversations" inadverten!ly omitted from the
initial order signed April 17. 1989. Su &lip op. at p. 7. In all other respects. IhilI OnIcr is identical to the order
signed April 17. 1989.
1 During the course of IhilI Memorandum Opinim and OnIer. we will not refer to either the peram making the
anegations or the NRC employee by name because IhilI inveatigation is • confidential maner which ia Itill ongoing.
20n April 17. 1989. the functions at OIA were lnnIf'erred to the newly aeatcd Office of Inspector General
of the NRC. s,. Inspector General Act Amendmc:nta of 1988. Pub. L No. 100-504. 102 SilL 2515. signed
October 18. 1988.
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officials. If such actions in fact occurred. they would constitute a potential
violation of several NRC regulations and a breach of certain duties of the
employee in question under specific NRC Manual Chapters. See, e.g., 10
C.P.R. § 0.73S49a(b), (c), (d), and (0; 10 C.P.R. §0.735-30(c) and (x) (10
C.P.R Part 0, Annex A); 10 C.P.R. § 0.735-3(a)(6).
Other information obtained during the course of the investigation indicates
that Mr. Comley recorded approximately 40 to 50 telephone conversations
between himself and the NRC employee in question. These tape recordings are
clearly relevant to ascertaining whether the NRC employee has engaged in the
alleged misconduct, malfeasance, or neglect of duty which is the subject of this
investigation. Accordingly, the Commission issued a subpoena to Mr. Comley
seeking "any and all tape recordings or transcripts of tape recordings in your
custody, control, or possession of any telephone conversations between yourself
and any employee of the [NRCl, including but not limited to" the NRC employee
in question. Mr. Comley responded with the motion to quash which now lies
before the Commission•.

m.

THE COMMISSION'S STATIITORY AUTHORITY TO

ISSUE SUBPOENAS
A.

Subpoenas in Internal Investigations

In his motion to quash the subpoena. Mr. Comley argues that "the Commission has not issued the instant subpoena in connection with any of its powers
under the Atomic Energy Act." Motion to Quash at 3. Mr. Comley argues that
"[t]he Commission's authority to hire and, ultimately [to] discipline agency employees does not derive from the Atomic Energy Act. Rather, it derives from the
Civil Service Reform Act of 1978 ••••" Id. at S. He argues further that "[n]o
agency, including the NRC, is given subpoena authority under the provisions
of S U.S.C. Chapter 7S in the context of administrative disciplinary proceedings." He asserts that subpoena authority in discipliruuy cases "is granted only
to the Merit System Protection Board - a quasi-judicial federal agency that has
jurisdiction to review actions [against certain employees.]" Id.
Under section 161(c) of the Atomic Energy Act ("ABAi, as amended, the
Commission is authorized to
make such studies or investigations, obuin such information, and bold such meetings as the
Commissim may deem necess&I)' or proper 10 assist it in exrzcising DIIJ a/llJw,iIy provided
in this Act, or in the administration or enfon::cment of this Act, or any regulations or orders
issued thereunder. fur such pnposes, the Commission is authorized. • • by subpoena 10
require any person 10 appear and testify or appear and produce documents, or b«h, at any

designated p1ac:c.
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42 U.S.C. § 220 1(c). In sum, Congress authorized the Commission to gather
information "to assist it in exercising any authority provided in" the ABA and
"[f]or such pwposes • • • authorized" the Commission to issue any necessary
subpoenas.
Section 161(<1) of the AEA provides that the Commission is authorized to
"appoint and fix the compensation of such officers and employees as may be
necessary to carry out the functions of the Commission." 42 U.s.C. § 2201(d).
Furthermore, section 161(d) requires the Commission to "make adequate provision for administrative review of any determination to diSmiss any employee."
[d. Thus, the Commission's express authority to "appoint" or hire employees
and to make "determination[s] to dismiss" employees is found in the Atomic
Energy Act, not the Civil Service Reform Act of 1978, as argued by Mr. Comley. 1iue, the Commission's "employees shall be appointed in accordance with
the civil-service laws ••••" [d. (emphasis added), including the Civil Service
Reform ,,"ct. See, e.g., 5 U.S.C. §7541 et seq. However, that reference to the
generic "civil-service laws" indicates that the appropriate civil service laws that
are in effect at the time of appointment or discharge (or by implication some
lesser disciplinary action) supply the appropriate standards and procedures for
effecting and processing the Commission's personnel action decisions, not the
actual authority to make such decisions in the first place. Thus, the Commission's authority to make appropriate personnel decisions is an authority provided
in the ABA.
In this instance, the agency has received allegations that one of its senior
officials is guilty of misconduct. Obviously, the agency cannot make a determination of the truth of the allegations or propose to take any action against
the employee in question without making an investigation. Moreover, the employee himself is entitled to a full and fair investigation. Therefore, the agency
is obligated to make an investigation to determine whether the allegations have
any substance. 42 U.S.C. § 220 1(c). When it is necessary for the Commission
to conduct an investigation in order to obtain information to make a personnel
decision, the Commission is authorized to issue subpoenas under section 161(c).
B.

Subpoenas in Public Health and Sarety Investigations

A separate and additional basis under the ABA also supports the Commission's subpoena. Mr. Comley concedes (as he must) that the Commission clearly
has the authority to issue subpoenas in investigations affecting public health and
safety. Motion to Quash at 3. As we noted above, the NRC employee is a.n
employee in the NRC's Office of Investigations ("01"). This office is responsible for investigating allegations of "wrongdoing" or deliberate violations of
NRC regulations by holders of Commission licenses. As such, these investigations frequently have serious implications for public health and safety. If an
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01 investigation uncovers information relating to violations of NRC regulations
governing the technical aspects of licensee activity, OI must refer those matters
to the NRC's technical offices, such as the Office of Nuclear Reactor Regulation
(UNRR"). See, e.g., 10 C.F.R. § 1.27(f) (1988).
In this case, the evidence developed during this investigation provides sufficient reason for the NRC to inquire further into the possibility that the NRC
employee in question received information relating to potential violations of
NRC regulations and did not pass that information to the appropriate officials
of NRR. Thus, the allegations being investigated also raise questions involving
public health and safety which, as Mr. Comley concedes, clearly fall within
proper NRC subpoena jurisdiction.

IV.

PETITIONER'S FIRST AMENDMENT CONCERNS

In the pleading before us, Mr. Comley alleges that enforcement of the
subpoena will somehow "chill" his rights of freedom of association under the
first amendment to the U.S. Constitution. citing United States v. Garde, 673
F. Supp. 604 (D.D.C. 1987), appeal dismissed, 848 F.2d 1307 (D.C. Cir. 1988).
We reject this argument as a basis for quashing this subpoena By this subpoena
the Commission is simply trying to obtain records of conversations that are
relevant to a lawful investigation being conducted by the Commission. Nothing
in the first amendment immunizes such information from discovery. If the case
were otherwise, no party to any lawsuit or any investigator seeking to learn facts
.
could discover the contents of any conversation.
The first amendment burdens at issue in the Garde case are clearly distinguishable from any that might be involved in the present case. The subpoena
in Garde was directed at records and documents of an attorney employed by
an organization whose primary purpose, indeed whose very existence, was asserted to depend upon protecting the confidentiality and identity of individuals
who filed complaints regarding safety in the nuclear industry. The allegations
in that case suggested that these individuals had requested confidentiality and
had spoken to the individual involved solely because of an understanding that
their identities would be protected. Here, Mr. Comley has not made similar
assertions regarding the organization he calls "We The People" or claimed a
dependence on confidentiality and nondisclosure of the identity of persons who
have spoken to him. Such assertions would in any case not appear plausible.
As we understand Mr. Comley's argument, he believes that if he is required
to surrender his tape recordings, NRC employees will be afraid to communicate
with him, reducing the effectiveness of his political activities. Mr. Comley also
appears to suggest that the Commission is engaged in a "witch hunt" to discover
the names of presently unknown Commission employees who may have been
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in contact with him. This is emphatically not the purpose of the subpoena.
All the subpoena seeks is information relevant to the ongoing investigation
described above. To remove all question about this point. the Commission
by this Order hereby modifies and narrows the subpoena to seek only "tape
recordings or transcripts of tape recordings of telephone conversations between
[Mr. Comley] and" the NRC employee in question. Thus, there can be no
concern that compliance with the subpoena will disclose previously unknown
identities of persons in contact with Mr. Comley.
Finally, we note that even were some Garde first amendment interests
implicated by this case, the Garde Court expressly acknowledged that the
Commission can obtain information necessary to conduct its investigations,
even if obtaining that information would burden a first amendment right.
As the Garde Court explicitly noted, "it is clear that under the appropriate
circumstances [the asserted] First Amendment rights would give way to the
compelling government interest in nuclear safety" (673 F. Supp. at 606), if
the Commission has demonstrated a "lack of alternative means" to avoid an .
unnecessary infringement on any first amendment associational rights (id. at
607).
The Garde Court declined to enforce the Commission's subpoena because in
the Court's view the Commission had not considered other ways, perhaps less
burdensome, to obtain the information it sought. However, in the present case,
the information of interest to the Commission is the precise content of certain
conversations. It is evident that by issuing a subpoena for the tape recordings
of the conversations at issue the Commission is pursuing the least burdensome,
indeed, the only possible means to obtain this relevant information. Simply put.
the Commission has no other means to retrieve this material which is relevant
and material evidence regarding the questions at issue.
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The motion to quash is denied. The subpoena is modified as set forth
herein. The new return date is 1:00 E.D.T.. April 24. 1989. at the Office of the
U.S. Attorney for the District of Massachusetts.
It is so ORDERED.'
For the Commission4
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 24th day of April 1989.

=

'In his Motion to ,Quash, Mr. Comley "'lIeilher c:mfirms or denies that any tape m:antings [lie] or trmscripta
exist at the
time, or ever ezis!ed.f t Mccion to Quash at 1 n.1. The Commiaion has dnftcd this Order
under the usumpUon that Mr. Canley would not _
our time and drOIt and the taxpayers· resources unless
he possessed matc:rial be wished to ahield. Otherwise, a simple response that he possesacd no IIUCb items would
haw sufficed to CClIIc:lude this matter..
4 Ccmmiaianer Cunia was unavailable to puticipate in this dccisim.
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Docket No. 01-4-89-008

In the Matter of
JOSEPH J. MACKTAL

June 22, 1989

The Commission denies a request by Mr. Joseph J. Macktal for a grant of
"confidentiality," for a change in his interview site. and for 30 days prior notice
of his interview relative to a subpoena that requires him to provide the NRC
with information regarding his alleged safety concerns at Comanche Peak. The
Commission finds that Mr. Macktal does not meet the NRC guidelines required
for a grant of confidentiality with regard to his name, that the Government's
interests would not be served by moving the interview to Washington, D.C., and
that the issue with regard to prior notice is mooL

RULES OF PRACTICE: CONFIDENTIAL INFORMATION
(pROTECTION FROM DISCLOSURE)
In order for a grant of confidentiality from the Commission, the criteria in
NRC Manual Chapter 0517 must be meL

RULES OF PRACTICE: CONFIDENTIAL INFORMATION
(pROTECTION FROM DISCLOSURE)
The purpose tmderlying a grant of confidentiality is to preserve the alleger's
identity from public disclosure where such disclosure could cause harm to the
alleger. The repeated failure of an alleger to demonstrate what harm might
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befall him if his name were linked to any specific allegation must result in a
denial of confidentiality until such a showing is made.

NRC:

ENFORCEMENT OF SUBPOENAS

In reviewing an alleger's request to change his interview site from a location
that is close to his residence, close to the plant site that is the subject of his
concern, and close to the location of investigative documents and personnel
relative to the allegations, the Commission finds it must balance all applicable
factors.

NRC:

ENFORCEMENT OF SUBPOENAS

In order to prevail on a request for more time to review and prepare his
documents prior to an interview in response to an NRC subpoena. an alleger
must make a credible showing that time allowed is insufficient.

ORDER
I.

INTRODUCTION

This matter is before the Commission on a motion filed by Mr. Joseph
J. Macktal styled "Motion for Protective Order" in response to a subpoena issued
to him by the NRC's Office of Investigations ("aI',). The motion before us
constitutes a "Motion to Quash or Modify" the subpoena. 10 C.F.R. § 2.720(f).
After due consideration, we deny the motion for the reasons stated herein.

II.

A.

FACTUAL BACKGROUND

Prior Contacts with Mr. Macktal

The NRC Staff had its first dealings with Mr. Macktal in January 1986.
At that time, Region IV opened an allegation file in response to a newspaper
article about certain of Mr. Macktal's alleged concerns regarding construction
deficiencies at the Comanche Peak nuclear power plant. See Fort Worth Star
Telegram (Jan: 23, 1986). After negotiations between his counsel and NRC
Staff, Mr. Macktal presented his concerns both to OJ (Mar. S, 1986) and to the
Region IV staff (Mar. II, 1986). On each occasion, Mr. Macktal signed an
agreement conferring upon him a limited form of "confidentiality" in regard to
the nature of his concerns. At no time did Mr. Macktal seek confidentiality with
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regard to his identity. See Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Units 1 and 2), CLI-89-6, 29 NRC 348, 355 n.7 (1989). The
NRC later revoked Mr. Macktal's confidentiality because he no longer met the
criteria set forth in NRC Manual Chapter 0517. See Letter from Victor Stello,
Jr., to Michael D. Kohn, Esq. (Jan. 23, 1989).
. The NRC issued an inspection report covering the technical aspects of
Mr. Macktal's allegations on December 22, 1986. See Inspection Report 50445/86-15; 50-446/86-12. This report is a public document, and the NRC
provided copies of it to the attorneys who represented Mr. Macktal at that
time. Later, on August 12, 1987, the NRC's Office of Special Projects, which
had been established to oversee construction at Comanche Peak, attempted to
provide Mr. Macktal himself with a copy of the inspection report and to obtain
his comments on the NRC's resolution of his concerns. The August 12th letter
was returned on August 24, 1987, stamped "Not deliverable - Not at address
- no forwarding address." The NRC did not have any other contact with
Mr. Macktal until the matter now before us arose.

B. Mr. Macktal's Current Concerns
The maLler now before the Commission first arose in the fall of 1988 when the
Citizens for Fair Utility Regulation ("CFUR") filed a petition for late intervention
in the NRC's administrative hearings involving the Comanche Peak nuclear
power plant, located near Glen Rose, Texas. Ultimately, the Commission denied
the petition. See Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), CLI-88-12, 28 NRC 605 (1988).
In the course of those proceedings, CFUR submitted an affidavit executed
by Mr. Macktal which alleged certain deficiencies and safety concerns at
the Comanche Peak facility. See Affidavit of Joseph J. Macktal (Aug. 31,
1988), attached to "CFUR's First Supplement to Its August 11, 1988 Request
for Hearing and Petition for Leave to Intervene" (Sept 12, 1988). Because
Mr. Macktal was still covered by the "confidentiality" agreements signed in
March 1986, the NRC took pains not to identify him during its decision on the
petition. See, e.g., CLI-88-12, supra, 28 NRC at 612 n.8 (identified only as "the
specific individual" or "the individual involved").
As we noted above, Mr. Macktal had also filed an action with the Department
of Labor ("DOL") against his former employer, the Brown & Root COIJ>oration,
under section 210 of the Energy Reorganization Act, alleging that he had been
wrongfully terminated from his position as an electrician in the construction
force at Comanche Peak because of his actions in voicing safety concerns.
Subsequently, Mr. Macktal entered into a settlement agreement with Brown
& Root, terminating that litigation. He has since repudiated that settlement
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agreement and attempted to reinstate the DOL proceeding. a matter addressed
at length in both CLI-88-12 and CLI-89-6.
In pleadings filed with the Secretary of Labor and provided to the Commission
during the proceedings that culminated in CLI-89-6, Mr. MacIctal stated that he
had withheld information regarding certain safety issues from the NRC Staff
during the interviews conducted during March of 1986. Additionally, he alleged
that he had been offered what might be termed a "bribe" to withdraw his
section 210 action against his former employer and not to provide testimony
to the NRC's Licensing Board or to the Citizens Association for Sound Energy
("CASE"), the intervenor in the Comanche Peale proceedings. See generally
Second Affidavit of Joseph J. Macktal (Dec. ZI, 1988). See also Mfidavit of
Joseph J. MacIctal (Aug. 31, 1988), supra. Mr. Macktal also testified about his
alleged safety concerns and the alleged ''bribes" during a recent congressional
hearing. See 1ranscript of Hearings before the Committee on Environment
and Public Works, Subcommittee on Nuclear Regulation, at 91-106 (May 4,
1989). Furthermore, Mr. MacktaI has discussed his concerns with various news
organizations. See, e.g., Fort Worth Star Telegram (Sept. 13, 1988); Dallas
Times Herald (Sept. 13, 1988); Dallas Morning News (Sept. 13, 1988); Fort
Worth Star Telegram (Sept. 14, 1988).

C. The Subpoena Issued to Mr. Macktal
In CLI-89-6 the Commission specifically invited Mr. Macktal to detail his
alleged concerns. See CLI-89-6, supra, 29 NRC at 355. Subsequently, both
OI and the Comanche Peak Project Division of the Office of Nuclear Reactor
Regulation ("NRR/CPPD," the successor to the Office of Special Projects)
requested Mr. Macktal to provide them with information that he claimed to
possess regarding (1) his allegations concerning safety concerns at Comanche
Peak and (2) one of the specific allegations of "bribery."
Both offices attempted to arrange an interview date that was convenient
for both Mr. Macktal, who resides in Texas, and his counsel, who reside in
Washington, . D.C. Altogether, counting both letters and telephone calls, the
01 and NRR/CPPD offices have made over ten separate requests to either
Mr. Macktal or his attorneys between March I, 1989, and the present time
in an attempt to schedule an interview. These requests included attempts to
arrange an interview with Mr. Macktal during his trip to Washington, D.C., to
testify before a congressional subcommittee investigating issues at Comanche
Peak. Mr. Macktal has rebuffed all advances and has repeatedly refused to be
interviewed by representatives of either office absent the conditions he seeks to
impose by this motion.
Accordingly, 01 issued Mr. MacktaI a subpoena which was signed on June
2, 1989, and served upon Mr. Macktal on June 5, 1989. The subpoena directed
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Mr. Macktal to appear at the NRC's Region IV OI Office in Arlington, Texas,
on June IS, 1989, to testify on the matters contained in his allegations and to
bring any relevant documents. Mr. Macktal indicated at the time of service that
he did not plan to comply with the subpoena. Subsequently, on June 13, 1989,
Mr. Macktal filed the motion that is the subject of this Order.1

m.

THE MOTION FOR PROTECTIVE ORDER

The Motion for Protective Order does not challenge the subpoena on jurisdictional grounds. Instead, Mr. Macktal essentially argues that the subpoena is
"burdensome" because (1) it does not give him adequate time to review and
prepare his documents and (2) it requires him to appear in the NRC's Region
IV OI Office, burdening him with the expenses for his attorney's travel to Texas
and lodging for the time necessary to prepare for and complete the"interview.2
Mr. Macktal also objects to the subpoena on the grounds that it does not guarantee him "confidentiality."
In his motion, Mr. Macktal seeks relief on each count. First, he seeks an
NRC guarantee of "confidentiality"; second, he seeks to have the deposition in
Washington, D.C.; and third, he seeks 30 days prior notice of the interview. We
deal with each of those requests in turn.

IV.

ANALYSIS

Mr. Macktal clearly does not meet the guidelines required for a grant of
confidentiality as that term is normally defined, i.e., confidentiality with regard
to his name. Although Mr. Macktal has not disclosed the substance of his
new safety allegations, he has, as discussed above, publicly stated that he has
safety concerns which he has not previously disclosed. In view of this, a

IOn 1une 2O,1989,the Commission received .leuerdated 1une 16, 1989, from Mr. MackIal'. c:ounsc1 accking
additional time "to zespand 10 Iny request filed for enforcement of uid IUbpoenL" Leacr of 1W1e 16 It 1. The
letter cantaincd additianu arguments in IUpport of !he malian now before us. The leuer also roquestl lcaw 10
present oral argument 10 the Commissian on these blUes.
Any argumllltl in IUpport of the Malian for Protec:tiw Order lhould have been IUbmincd with that motion.
However, in mder 10 avoid any prejudice 10 Mr. MackIal we haw reviewed the letter of 1une 16 II if it were a
Mcmormdum in Support of the Motion for ProlCCtive OnIer.
Second, oral argument before the Commission is discretionary. 10 C.F.R. 12.763. We find ncthing in the
pleadings before Ullo indicate how it would assist US in JUc:hing • decision. Therefore. we also dillY the motion
for oral argumenL
"Enforcement" of the aubpocna does not take place before !he Commission. Instead, if Mr. Mac:lr.ts1 rcf'uaes
10 comply wilh the aubpocna II modified herein, !he Office of the General Counsel will. ask the Department of
1ustice 10 leek enforcement of the aubpocna in the appropri.te U.S. District Court. 10 C.F.R.I2.720(g).
2The Staff and 01 estimate that !he interview ahould be canplctcd in less than 1 full day.
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grant of confidentiality with regard to the identity of Mr. Macktal would not
be appropriate.
Instead, Mr. Macktal apparently is requesting "confidentiality" regarding the
nature of his allegations, i.e., that the NRC "disguise" his allegations so that
in subsequent investigations or inspections, other persons or entities such as
the licensee, Texas Utilities, will not know if the items being investigated or
inspected are the result of Mr. Macktal's allegations.
To this point, Mr. Macktal has failed to demonstrate that he meets the
criteria for granting confidentiality. set forth in NRC Manual Chapter 0517. The
purpose underlying a grant of confidentiality is to preserve the alleger's identity
from public disclosure where such disclosure could cause harm to the alleger.
Mr. Macktal has repeatedly failed to demonstrate what harm might befall him if
his name were linked to any specific new allegation that he may bring before the
Staff at this time - in spite of numerous requests by the NRC Staff to provide
such an explanation. See, e.g., Letter from P. McKee, NRR/CPPD, to Michael.
D. Kohn, Esq. (May 12, 1989). Absent some effort by Mr. Macktal to provide
the NRC Staff with some reason why the NRC should grant him "confidential"
status, i.e., evidence of some harm that could result to Mr. Macktal because of
the disclosure of the nature of the new information he provides to the NRC,
we see no reason to accede to his request In view of Mr. Macktal's numerous
public statements regarding the nature of his previous alleged safety violations
at Comanche Peak, we fail to see any "harm" that Mr. Macktal might suffer if
the nature of his alleged additional concerns is made public.3
Finally, the NRC has not entirely closed the door on the question of confidentiality. During recent conversations, OI representatives informed Mr. Macktal
that the issue of confidentiality would be reviewed upon completion of the interview and that if Mr. Macktal could demonstrate that he met the applicable
criteria, the NRC would reconsider its position. Mr. Macktal rejected this offer.
In any event, both 01 and the NRR/CPPD will evaluate the nature of the allegations upon completion of the interview and determine whether a basis for a
grant of confidentiality exists under the applicable NRC criteria.
Second, the subpoena reasonably seeks Mr. Macktal's presence in Arlington,
Texas. Arlington is less than 2 hours drive from Mr. Macktal's residence. The
Region IV office is the location of the 01 investigators who are assigned to
this case. Naturally, this is also the location of any investigative documents
compiled by 01. FUrthermore, the subject of Mr. Macktal's technical concerns
is a nuclear power plant also located less than 2 hours from the Region IV
3 For example, during the process of. !eVoking the previ~ grant of confidentiality, the NRC Staff· RpCAtedly
requested Mr. Mac:ktal to provide them with lome reason why lhat IUtul should be mained under Manual Chapter
OSI7. Mr. Mackta1 never addressed those ait.eri.a. Su Letters from Victor Stello, lr., to Michael D. Kahn,
&q. (Oct. 3, 1988; Oct. 31, 1988; and Ian. 23, 1989). See ow Lcttc:r fran William It Briggs, lr., &q., to
Michael D. Kohn, &q. (Feb. 10, 1989).
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Office. The NRC technical staff at the plant would be readily available for
consultation if the necessity arose, and similarly documents and records at the
plant would also be readily available. Additionally, the NRC could arrange for
Mr. Macktal to point out his concerns during a tour of the plant, if necessary.
Moving this interview to Washington, D.C., would require transporting those
individuals and documents to Washington, at no small expense. Moreover, it
would eliminate the ready access to the plant and its personnel. On balance, we
find that the Government's interests would not be served by such action.
Mr. Macktal's main concern appears to be the travel expenses of his attorney
if the interview is held in Texas. While Mr. Macktal may have counsel present
at the interview, should he so choose, there is no duty on the part of the agency
to provide him with counsel of his choice or to incur an additional burden or
expense to facilitate Mr. Macktal's access to any particular counsel of his choice.
Mr. Macktal has not pointed to any reason why he cannot obtain local counsel
in Arlington.
Finally, as we noted earlier, the NRC requested an interview with Mr. Macktal
when he was in Washington (with his counsel) for the congressional hearings
on May 4, 1989. Mr. Macktal declined to meet with the NRC Staff at that time
and made no apparent effort to take advantage of the situation to conduct the
interviews at that time. Therefore, we find his protests on this occasion without
merit.
Third, Mr. Macktal requests thirty (30) days notice of the proposed interview
based only upon the blanket assertion that he "and his counsel need a reasonable
period of time to review said documents and make a determination as to whether
said documents are privileged." Motion for Protective Order at 2. We find this
argument completely unpersuasive. Mr. Macktal has known for several months
that the NRC sought information from him. Thus, any claim that he has not
had sufficient time to review and prepare his documents is completely lacking
in credibility. However, in view of our resolution of this issue, we find that it
may be moot Discussions between NRC counsel and Mr. Macktal's counsel
have indicated that the first available date for an interview is July 6, 1989, a date
that we have incorporated into the modified subpoena Mr. Macktal received
his subpoena on June 5th. Accordingly, Mr. Macktal will in fact have had 30
days notice by the revised return date of the subpoena

v.

CONCLUSION

Based upon the above analysis, we hereby deny the relief sought by Mr.
Macktal. Because negotiations have at least identified a date upon which both
Mr. Macktal and his counsel are available, we hereby modify the subpoena to be
returned on July 6, 1989, at 9:00 a.m., C.D.T., at the NRC Region IV OI Office,

25

611 Ryan Plaza Drive, Suite 1000, Arlington, Texas. Upon completion of the
interview, 01 and the NRR/CPPD staff will separately review the substance of
the interview in their respective areas of concern and consider Mr. Macktal's
request for confidentiality under the relevant criteria of NRC Manual Chapter
0517.
It is so ORDERED.
For the Commission

SAMUEL J. CHll..K
Secretary of the Commission
Dated at Rockville, Maryland,
this 22d day of June 1989.
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Cite as 30 NRC 27 (1989)

CLI-89-13

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Kenneth M. Carr, Chairman
Thomas M. Roberts
Kenneth C. Rogers
James R. Curtiss

In the Matter of

Docket No. 01-4-89-008

JOSEPH J. MACKTAL

July 5,1989

The Commission denies Mr. Joseph J. Macktal's request for reconsideration
of, and oral argument on. a Commission decision that denied his request for a
protective order regarding an NRC subpoena.
RULES OF PRACTICE:

RECONSIDERATION PETITIONS

The filing of a motion for reconsideration of a final Commission decision
does not stay the effectiveness of that decision. 10 C.F.R. § 2.771 (c).

ORDER
This matter is before the Commission on a motion by Mr. Joseph J. Macktal,
through counsel, for reconsideration of the Commission's order of June 22,
1989 (CLI-89-12, 30 NRC 19 (1989», which denied Mr. Macktal's request for
a protective order regarding an NRC subpoena issued to him. The motion also
requests oral argument on this matter before the Commission.
The order of June 22, 1989, modified the original subpoena to the extent
that Mr. Macktal's time for compliance with the subpoena, originally June IS,
1989, was extended to July 6, 1989. The Office of the General Counsel has
notified Mr. Macktal's counsel that the filing of the motion for reconsideration
does not stay the operation of the Commission's June 22, 1989 order. 10
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C.F.R. § 2.771(c). Pursuant to 10 C.F.R. § 2.772, the motion having been
circulated to the Commission, and no majority having voted for reconsideration,
the motion for reconsideration and oral argument is denied. The subpoena
remains in effect as stated in the Commission's order of 1une 22, 1989.
For the Commission
SAMUEL 1. CHll..K
Secretary to the Commission
Dated at Rockville, Maryland,
this 5th day of 1uly 1989.

28

Cite as 30 NRC 29 (1989)

ALAB·919

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
AdmInIstrative Judges:
ChrIstine N. Kohl, Chairman
Dr. W. Reed Johnson
Howard A. Wilber

In the Matter of

Docket No. 50·271·0LA
(Spent Fuel Pool
Amendment)

VERMONT YANKEE NUCLEAR
,POWER CORPORATlON
(Vermont Yankee Nuclear Power
Station)

July 26, 1989

,

The Appeal Board reverses a Licensing Board decision (which was before it
on referral) admitting environmental contentions premised on a severe accident
scenario, and certifies its own ruling to the Commission.
I

NEPA:

REMOTE AND SPECULATIVE EVENTS

I The National Environmental Policy Act of 1969 (NEPA), 42 U.S.C. § 4321,
does not require agencies to consider remote and speculative events. See,
e.g., San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287, 1301
(D.C. Cir. 1984), aff'd en bane, 789 F.2d 26, cerl. denied, 479 U.S. 923 (1986)
[hereinafter cited as "San Luis Obispo"].
I

I
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RULES OF PRACTICE:
BOARD

REFERRAL OF RULING TO APPEAL

Under 10 C.P.R. § 2.730(0, a licensing board may refer a ruling to an appeal
board for interlocutory review "to prevent detriment to the public interest or
unusual delay or expense."

RULES OF PRACTICE:

REFERRAL OF RULING

An appeal board wiJI accept a ruling referred by a licensing board where
the overall circumstances show that it is in the public interest to render a
definitive ruling on the matter at issue before the completion of the proceeding.
Compare Tennessee Valley Authority (Phipps Bend Nuclear Plant, Units 1 and 2),
ALAB-506, 8 NRC 533 (1978) (appeal board affirms NEPA ruling on referral
by licensing board, which in the interim completed the proceeding before it).
An appeal board will also certify its own rulings to the Commission in such
circumstances. See 10 C.F.R. § 2.785(d).

RULES OF PRACTICE:
BOARD DECISIONS

COMMISSION REVIEW OF APPEAL

Under 10 C.P.R. § 2.786(b)(I), no petition for Commission review of an
appeal board decision on a section 2.730(0 referral is permitted.

RULES OF PRACTICE:

CONTENTIONS (UNTIMELY FILING)

Boards must balance the five factors in 10 C.P.R. § 2.714(a)(1) in determining
whether to admit a late-filed contention. See 10 C.P.R. §2.714(b).

RULES OF PRACTICE:

CONTENTIONS (UNTIMELY FILING)

The Commission's Rules of Practice are clear that "any contention filed 'later
than fifteen (15) days prior to the holding of the special prehearing conference
••• or where no special prehearing conference is held, fifteen (15) days prior to
the holding of the first prehearing conference' is nontimely and can be admitted
only upon a balancing of the five lateness factors." Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-918, 29 NRC 473, 480
(1989) (citing 10 C.P.R. § 2.714(b); emphasis in original). See also id. (citing
Duke Pmver Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC
1041, 1046-47 (1983».
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I

RULES OF PRACTICE:
I

ADMISSIBILITY OF CONTENTIONS

The third criterion of 10 C.F.R. § 2.714(a)(I) - the extent to which a
petitioner's participation may reasonably be expected to assist in developing
a sound record - requires petitioners to "set out with as much particularity
as possible the precise issues [they plan] to cover, identify [their] prospective
witnesses, and summarize their proposed testimony." Mississippi Power & Light
Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725,
1730 (1982), and cases cited. This burden is clearly not satisfied where a
petitioner has failed even to address the third factor.
RULES OF PRACTICE:

ADMISSIBILITY OF CONTENTIONS

A bare assertion of the past effectiveness of a party's participation on other
issues in a proceeding, unsupported by specific information from which a board
can draw an informed inference that the party can and will make a valuable
contribution on another contention, is not sufficient to satisfy the third criterion
of 10 C.F.R. § 2.714(a)(I). See Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), ALAB-813, 22 NRC 59, 85 (1985) (citing Washington Public
Power Supply System (wpPSS Nuclear Project No.3), ALAB-747, 18 NRC
1167, 1181 (1983».
RULES OF PRACTICE:

CONTENTIONS (AMENDMENT)

Parties are not free to modify their contentions during an NRC adjudication
without cause and observance of the Commission's Rules of Practice.
NEPA:
POOL)

ENVIRONMENTAL IMPACT STATEMENT (SPENT FUEL

An environmental impact statement (EIS) is not automatically required under
the Commission's regulations for an operating license amendment permitting
the expansion by reracking of a spent fuel pool. 10 C.F.R. § 51.20. Instead,
either an environmental assessment (see 10 C.F.R. § 51.14(a» is required, or
the action is a "categorical exclusion" for which no environmental document is
required. See 10 C.F.R. § 51.21, 51.22(c)(9).
NEPA: ENVIRONMENTAL IMPACT STATEMENT (SPENT FUEL
POOL)
The Commission has stressed that the staff should consider on a case-by-case
basis the matter of whether a particular spent fuel pool reracking amendment
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warrants an EIS. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant. Units 1 and 2), CLI-86-12, 24 NRC 1, 12, rev'd on other grounds sub
nom. San Luis Obispo Mothers/or Peace v. NRC, 799 F.2d 1268 (9th Cir. 1986).

RULES OF PRACTICE:

ADMISSIBILITY OF CONTENTIONS

The Commission's Rules of Practice require that contentions have "bases" and
that such bases be "set forth with reasonable specificity." 10 C.F.R. §2.714{b).

RULES OF PRACTICE:

CONTENTIONS (ADMISSIBILITy)

When a postulated accident scenario provides the premise for a contention, a
causative mechanism for the accident must be described and some credible basis
for it must be provided. See, e.g., Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit No.1), CLI-80-16, 11 NRC 674,675 (1980); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-765, 19 NRC
645,653-54 (1984), petition/or review denied sub nom. Anthony v. NRC, 770
F.2d 1066 (3d Cir. 1985) (table).

NEPA:

RULE OF REASON

If a contention claims that an EIS is necessary or inadequate in some
respect. the "rule of reason" by which NEPA is to be interpreted provides that
agencies need not consider "remote and speculative risks" or "events whose
probabilities they believe to be inconsequentially small." Limerick Ecology
Action, Inc. v. NRC, 869 F.2d 719, 739 (3d Cir. 1989) [hereinafter cited as
"LEA"]; San Luis Obispo, 751 F.2d at 1300.

NEPA:

WORST CASE ANALYSIS

Neither NEPA, the case law based thereon, nor regulations of the Council
on Environmental Quality (CEQ) require a "worst case analysis." Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 333-34 (1989).

NEPA:

CEQ REGULATIONS

The Commission has declined to adopt substantive CEQ regulations (see 49
Fed. Reg. 9352, 9356 (1984», and at least one court has acknowledged the
Commission's right to do so. LEA, 869 F.2d at 743. The Supreme Court
has left open the issue whether CEQ regulations are binding on independent
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agencies like the NRC. Baltimore Gas and Electric Co. v. Natural Resources
Defense Council. Inc .• 462 U.S. 87, 99 n.12 (1983).

RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIF1CITY AND

Whether the reference to a particular document or part thereof is sufficiently
specific to allow a board and the parties to retrieve it is one thing. See. e.g .•
Philadelphia Electric Co. (Limerick Generating Station. Units 1 and 2), ALAB804,21 NRC 587,592 & n.6 (1985). But whether a document on its face appears
to provide a basis for the point for which it is cited and raises a justiciable issue
is quite another.

RULES OF PRACTICE:

CONTENTIONS (ADMISSIBILITy)

Boards should not make a judgment as to what weight should be given
to a document on which a contention is based, as though it were a piece of
evidence, but rather should take it (unless obviously specious) at the face value
its proponent urges. To do the former would be tantamount to a "merits"
determination prohibited by Houston Lighting and Power Co. (AlIens Creek
Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC 542, 547-49 (1980).

RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFICITY AND

Boards must do more than uncritically accept a party's mere assertion that a
particular document supplies the basis for its contention, without even reviewing
the document itself to determine if it in fact says what the party claims it says
and if it appears to support a litigable contention.

RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFICITY AND

The pmpose of the bases and specificity requirements is "to help assure at the
pleading stage that the hearing process is not improperly invoked." Philadelphia
Electric Co. (peach Bottom Atomic Power Station, Units 2 and 3), ALAB-216.
8 AEC 13,20, modified on other grounds. CLI-74-32, 8 AEC 217 (1974).
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RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFICITY AN:!

. Licensing boards are expected to undertake a thoughtful, albeit non-merits,
review of any document, information, theory, postulated accident scenario. etc.,
that is claimed to provide the basis for a contention. See. e.g .• Limeric/c.
ALAB-804, 21 NRC at 593-94 (because cited environmental document "does
not support the point for which it is urged," contention thus lacks a "cognizable
basis',).

RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFICITY AND

The review of a document that asserted1y supplies the basis for a contention
may include consideration of the fact that the underpinnings of that document
have been subsequently repudiated by the document's own source. See Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-89-3, 29
NRC 234, 241 (1989) (citing Georgia Power Co. (Vogtle Electric Generating
Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 136 (1987».

NEPA:

RULE OF REASON

When the very documents on which a contention is based conclude that the
events underlying the contention are of very low probability, NEPA's rule of
reason allows rejection of the contention at the threshold. See LEA. 869 F.2d at
741-44.

TECHNICAL ISSUES DISCUSSED:
Spent fuel pool reracking
Zircaloy cladding fire
Severe accidents
Mark I containment
Hydrogen control
General Design Criterion 61.

APPEARANCES
R.K. Gad, m, Boston, Massachusetts (with whom John A. Ritsher, Boston.
Massachusetts, was on the brief). for applicant Vermont Yankee Nuclear
Power Corporation.
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Anne Spielberg, Washington, D.C. (with whom Andrea Ferster, Washington,
D.C., was on the brief), for intervenor New England Coalition on Nuclear
Pollution.
Ann P. Hodgdon for the Nuclear Regulatory Commission staff.

DECISION
Before us for the third time, albeit in various forms, is an environmental
contention proffered by intervenor New England Coalition on Nuclear Pollution
(NECNP) and the Commonwealth of Massachusetts in this operating license
amendment proceeding. The license amendment sought by applicant Vermont
Yankre Nuclear Power Corporation would permit the expansion of the capacity
of the Vermont Yankee spent fuel pool by reracking.t The contention here at
issue claims that an environmental impact statement (EIS) is required to consider
the risk of a severe reactor accident that assertedly could lead to a self-sustaining
zircaloy cladding fire.1 For the third time, we conclude that the contention is not
admissible.
I.

BACKGROUND

The Vermont Yankee facility is a boiling water reactor (BWR) with a Mark
I containment. The spent fuel pool is located within the reactor building but
outside the reactor's primary containment. In early 1987, NECNP proffered a
contention that sought consideration in an EIS of the risks associated with a
spent fuel pool accident that would somehow be initiated by a severe reactor
accident involving hydrogen generation and detonation. No mention was made
of a zircaloy cladding fire. The Licensing Board combined NECNP's contention
with a similar one submitted by the Commonwealth of Massachusetts and, after
redrafting it, admitted it for litigation as Contention 2. LBP-87-17, 25 NRC
838, 851-55, 864 (1987).
Applicant appealed the admission of this contention (as well as two others),
pursuant to 10 C.F.R. §2.714a(c). We reversed. Accepting the Licensing
Board's characterization of the contention's accident scenario as a "beyond
design-basis" event - a characterization then-unChallenged by NECNP - we
1 Under this procedure, new fuel. ncb that allow for closer placement of apent fuel. assemblies will be installed
in pllCC of existing neil. ThiI will in=ue the capacity of the pool fran 2000 to 2870 assemblies. Se. Letter
fran V J.. Rooney to R.W. Capaticlt (July 25, 1988), Enclosure (Environmental Assessmenl) [hereinafter cited as
"EA,,) at 1.
lThc apent fuel rods of the a..emblies stared in the pool arc sheathed, or clad, in zircaloy.
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noted that such accidents are, by definition, highly improbable. We went on to
point out that courts applying the National Environmental Policy Act of 1969
(NEPA), 42 U.S.C. §4321, have held that NEPA does not require agencies
to consider such remote and speculative events. See, e.g., San Luis Obispo
Mothers for Peace v. NRC, 751 F.2d 1287, 1301 (D.C. Cir. 1984), aff'd en
bane, 789 F.2d 26, cert. denied, 479 U.S. 923 (1986) [hereinafter cited as "San
Luis Obispo"]. We therefore rejected the contention. ALAB-869, 26 NRC 13,
27-31 (1987). NECNP and the Commonwealth sought reconsideration, raising
several new arguments. Among them was the hypothesis that a beyond design~
basis reactor accident was not necessarily a precondition for a spent fuel pool
accident involving a self-sustaining fire. After thoroughly airing these views,
we reaffirmed our earlier rejection of the contention. ALAB-876, 26 NRC 277,
281-85 (1987). The Commission ultimately declined review of both ALAB-869
and ALAB-876. At the time of these earlier decisions, the NRC staff had not yet
issued any environmental document in connection with the applicant's license
amendment application. On July 25, 1988, however, it issu¢ an Environmental
Assessment (EA), concluding that the proposed amendment and pool reracking
will not have a significant effect on the quality of the human environment so as to
require an EIS. The EA briefly addressed beyond design-basis events, including
a zircaloy cladding fire due to overheating following pool failure and loss of
spent fuel pool cooling. The staff concluded that, although the environmental
impacts of such an accident could be significant, it is not considered to be
reasonably foreseeable in light of the pool design and structure. EA, supra note
I, at 11.
A few weeks later, NECNP and the Commonwealth proffered three new,
"late-filed" environmental contentions, assertedly prompted by the staff's EA.
As pertinent here, Environmental Contention 1 claims that the EA is inadequate
because it "fails to consider the consequences and risks. . • of a hypothesized
accident which would be greater than those previously evaluated in connection
with the Vermont Yankee reactor." The accident is described as a "selfsustaining fuel cladding fire in a spent fuel pool with high density racking. • .
caused by [a reactor] accident which involves substantial fuel damage without
full core melt, if hydrogen leaks to the reactor building." The contention states
.that NEPA requires an EIS to address the environmental impacts of the risks
posed by such an accident and cites two NRC documents as the bases for its
claim - NUREG/CR-4982, "Severe Accidents in Spent Fuel Pools in Support of
Generic Safety Issue 82" (July 1987) [prepared for the NRC by the Brookhaven
National Laboratory and hereinafter cited as the "BNL Report'1, and NUREG1150, "Reactor Risk Reference Document" (February 1987 Draft) [hereinafter
cited as "NUREG-1150'']. Joint Motion of NECNP and the Commonwealth
of Massachusetts for Leave to File Late-Filed Contentions (August IS, 1988)
[hereinafter cited as ''Late Contention Motion''] at 1-3.
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Although it did not ''parse'' the contention or discuss the documents asserted1y
providing the bases for the contention, the LiCensing Board determined that the
accident that is the focus of Environmental Contention 1 is "essentially similar"
to that in the previously considered Contention 2, which had been rejected in
ALAB-869 and ALAB-876. Under the law of the case doctrine, the Board
thus rejected the new contention. LBP-88-26, 28 NRC 440, 445 (1988). The
Board Chairman, however, issued a separate statement, recognizing the binding
effect of, but disagreeing with, ALAB-869 and ALAB-876. His principal belief
was that the Commission's "Policy Statement on Severe Reactor Accidents
Regarding Future Designs and Existing Plants," 50 Fed. Reg. 32,138 (1985)
[hereinafter cited as "Severe Accident Policy Statement'1, "permits examination
of the risk of 'beyond-design-basis accidents,'" and that we had misunderstood
the Licensing Board's original reasoning in this regard. LBP-88-26, 28 NRC at
453 (emphasis in original).
Several months later, NECNP and the Commonwealth sought reconsideration
from the Licensing Board of its decision in LBP-88-26. The basis for their
request was the November 30, 1988, decision of the U.S. Court of Appeals
for the Ninth Circuit in Sierra Club v. NRC, 862 F.2d 222, as amended
(1989). The Sierra Club decision reversed our rejection of a contention,
based on a draft of the BNL Report, that sought the preparation of an EIS
to consider the impacts of a zircaloy cladding fire. See Pacific Gas and Electric
Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-880, 26
NRC 449, 454-62 (1987). The Ninth Circuit concluded that we had erred
in finding that the contention did not meet the Commission's requirements in
10 C.F.R. § 2.714(b} that the "bases for each contention [be] set forth with
reasonable specificity." 862 F.2d at 227-28. NECNP and the Commonwealth
also took the opportunity in seeking reconsideration to elaborate on their earlier
contention and to cite another NRC document on which NECNP had previously
relied in its 1987 version of the contention - NUREG/CR-4624, "Radionuclide
Release Calculations for Selected Severe Accident Scenarios" (July 1986)
[hereinafter cited as "NUREG/CR-4624'1. See Joint Motion of NECNP and
the Commonwealth of Massachusetts for Reconsideration (December 30, 1988)
[hereinafter cited as "Joint Motion for Reconsideration'1.
The Licensing Board granted reconsideration of its earlier ruling in LBP88-26 rejecting Environmental Contention 1. In its view, the Ninth Circuit's
Sierra Club decision "seriously undercuts the rationale of the Appeal Board
in ALAB-869 and ALAB-876." LBP-89-6, 29 NRC 127, 132 (1989). The
Board noted that the Diablo Canyon decision reversed by the Ninth Circuit
"had relied in substantial part on ALAB-869 and ALAB-876." Ibid. It also
reiterated the separate view expressed earlier by the Licensing Board Chairman
that its initial acceptance of the contention in 1987 was based on its reading
of the Commission's Severe Accident Policy Statement. [d. at 133-34. The
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Licensing Board. however. once again did not analyze the contention or discuss
its bases; it simply concluded that it "appear[s] to be 'substantially identical'
to that dealt with by the Ninth Circuit" and is "more deserving of admission"
because it was "timely filed" and "is more specific:' [d. at 132. The Board
thus admitted Environmental Contention 1.3 Noting that it was "still technically
bound by ALAB-869 and ALAB-876." however, it stayed the effect of its ruling
and referred the matter to us under 10 C.P.R. §2.730(f). [d. at 135-36. That
provision of the Rules of Practice authorizes referrals "to prevent detriment to
the public interest or unusual delay or expense."
Pursuant to a schedule we established. applicant and the NRC staff filed
briefs urging reversal of the Licensing Board's decision. while NECNP supports
the ruling admitting the contention.4 During the period in which this matter
has been pending before us. other court decisions ostensibly bearing on this
case have been rendered. and the staff has issued two board notifications
. with documents pertinent to spent fuel pools - Board Notification No. 8901 (February 14. 1989). enclosing NUREG/CR-5176. "Seismic Failure and
Cask Drop Analyses of the Spent Fuel Pools at Two Representative Nuclear
Power Plants" (January 1989) [hereinafter cited as the "Livermore Report"]; and
Board Notification No. 89-03 (May 2. 1989). enclosing. among other things.
NUREG-1353. "Regulatory Analysis for the Resolution of Generic Issue 82:
'Beyond Design Basis Accidents in Spent Fuel Pools'" (February 1989 Draft)
[hereinafter cited as ''NUREG-1353'']. These unusual developments prompted
our pre-argument request for supplemental briefs from applicant and the staff,
as well as a number of post-argument pleadings tendered by NECNP, applicant.
and the staff, all of which we accept for filing."

3 The Board also modified the basis of Environmental Contention 3, which concerns the alternative of dry cask
IIonge and was already admiued, .0 as 10 include the Ievae accident scenario let aut in Environmental Contention
1. LBP·89~, 29 NRC at 135, 136. Recanly the parties agreed 10 dimris. the non·severe accident portion of
Environmental Contention 3. LBP-89-18, 29 NRC 539 (1989).
4 Though a joint .ponsor of Environmc:ntal Contention I, the Commonwealth has not participated in the briefing
and IflUIllcnt of this matter.
"Su NECNP'. Motion for Leave 10 File Memonndum on NUREO-13S3 and NECNP'. Memorandum on
NUREG-13S3 (May 10, 1989); ~e of Vermont Yankee 10 NECNP'. "Motion for Leave 10 File Memorandum
on NUREO-I3~3" and Rcsportse of Vermont Yankee 10 NECNP'. "Memonndum on NUREG-1353" (May IS,
1989); NRC Staff Response 10 NECNP Motion for Leave 10 File and NRC Staff Response 10 NECNP Memomldum
(May 25, 1989); NECNP'. Motion for Leave to Fde Memonndum Addresaing Significance of Recent Supreme
Court Decisions and NECNP'. Memorandum (May 25, 1989); NRC Staff Response 10 NECNP Motion for Leave
10 File Memorandum and NRC Staff'. Response 10 NECNP Memorandum (June 12. 1989).
We allO rccc:ntlf received a letter from applicant'. counsel, dated July 19, 1989, bringing 10 our auention two
matten! relating 10 lSIUCS raised during oral ugumc:nt. Although we .ccept applicant'. Ictter for filing. neither of
the points raised bears on our decision here.
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n.

ANALYSIS

A. Several procedural matters must be addressed at the outset. First,
we accept the Licensing Board's referral under 10 C.P.R. § 2.730(1). The
circumstances and nature of the ruling involved here strongly demonstrate that
a definitive ruling on the admissibility of Environmental Contention 1 is in
the public interest The Licensing Board and parties are entitled to have our
opinion thereon now, rather than in the context of the usual appellate review.
Further, most other contentions in this proceeding have been resolved, making
the Licensing Board's ruling "less interlocutory" as each day passes. Compare
Tennessee Valley Authority (Phipps Bend Nuclear Plant, Units 1 and 2), ALAB506, 8 NRC 533 (1978) (appeal board affirms NEPA ruling on referral by
licensing board, which in the interim completed the proceeding before it). For
the same reasons, pursuant to 10 C.PR. §2.785(d), we certify our ruling to the
Commission for its final determination.1I
We tum next to applicant's argument that neither we nor the Licensing Board
has jurisdiction to entertain Environmental Contention 1. As applicant sees it,
our decisions in ALAB-869 and ALAB-876 - which became final over a year
ago - held the contention here at issue inadmissible as a matter of law, and
that ruling is binding. The short answer to applicant is that the contention,
albeit similar to that considered in ALAB-869 and ALAB-876, was nonetheless
somewhat enhanced and was proffered in response to the July 1988 issuance of
the staff's EA. Although in the context of our discussion of another contention,
in ALAB-869 we expressly recognized the intervenors' right to submit to the
Licensing Board contentions based on the staff's EA, provided that they satisfy
the standards for late-filed contentions in 10 C.P.R. § 2.714(a)(I). 26 NRC at 34.
Thus, the record on NEPA issues clearly remained open before the Licensing
Board and it had jurisdiction to entertain such contentions. 1be Board likewise
had authority to rule on requests for reconsideration of its decision regarding EAprompted contentions. Our authority to review the matter through the mechanism
of referral necessarily follows.'
The last procedural matter involved here concerns whether Environmental
Contention 1 is, in fact, "late-filed," and, if so, whether NECNP and the
Commonwealth have satisfied the Commission's requirements for consideration

GUnder 10 C.F.R.12.786(bXl), no petilion for Commillion review of an appeal board deciaion on a tec:tion
2.730(f) zo:!eml is penniaed. Thus, certification of our lUling is neoeuuy in crder to bring this matter clirectJy
to the CommlJSion'.anention.
, We note Cunher lhat, in our view, the IJcensing Board fonowed the appropriate cause in the c:i=nsunces.
by actually ruling on the contention, but lUying its effect and zo:!erring the maner to us.
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of late-filed contentions. See 10 C.F.R. §§ 2.714(b), 2.714(a)(I).s The Licensing
Board found that "the contention is essentially similar to that submitted at the
outset of the proceeding and, hence, should not be regarded as late-filed:' LBP89-6, 29 NRC at 131. As for what it termed "minor changes," however, the
Board weighed all five factors of section 2.714(a)(I) in the intervenors' favor.
[d. at 131-32.
As we have noted supra pp. 36, 39, Environmental Contention 1 was
prompted by the staff's July 1988 EA and contained some new material. The
Commission's Rules of Practice are clear that "any contention filed 'later than
fifteen (15) days prior to the holding of the special prehearing conference. • .
or where no special prehearing conference is held, fifteen (15) days prior to the
holding of the first prehearing conference' is nontimely and can be admitted
only upon a balancing of the five lateness factors." Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-918, 29 NRC 473, 480
(1989) (citing 10 C.F.R. § 2.714(b); emphasis in original). See also ibid. (citing
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17
NRC 1041, 1046-47 (1983». The time for filing contentions here expired in
early 1987, as NECNP and the Commonwealth themselves recognized in their
August 15, 1988, "Joint Motion ••• for Leave to File Late-Filed Contentions."
We therefore agree with the staff that the Licensing Board erred in concluding
that Environmental Contention 1 should not be regarded as late-filed under the
Commission's rules.
The balancing of the five factors nevertheless undertaken by the Licensing
Board in this regard was thus necessary. Although the Board gave this matter
only cursory treatment - failing even to mention factors two and four - we
agree with the Board's conclusion (if not its analysis) that the five factors balance
in the intervenors' favor. In light of our ultimate ruling on the admissibility
of the contention, we need not discuss this aspect of the Licensing Board's
opinion, except for one matter that warrants attention. Finding in favor of the
intervenors on the third factor of section 2.714(a)(l), the Board stated that "both
NECNP and Massachusetts have rendered significant assistance in developing
an adequate record on other contentions, and we have no reason to expect that
they would not do so here." LBP-89-6, 29 NRC at 132. The Board's conclusion
about the intervenors' ability "to assist in developing a sound record" rests on an

ute

8 Douds must balance the following five factms in deciding whether 10 ac:c:ept a
contention:
(i) Good cause, if any, far failure 10 file m lime.
(ii) The availability of other means whereby the petitimer's interest wil1 be protected.
(ill) The extent 10 which the petitimer's participation may IUsonably be expected 10 assist in
developing a IOUIId record.
(iv) The extent 10 which the petitioner's interest wil1 be represented by existing parties.
(v) The extent 10 which the petitimer'. participation wil1 broaden the issues or deby the proceeding.
10 C.F.R. 12.714(a)(I).
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improper inference that NRC case law and the record here do not permit to be
drawn. Intervenors never even addressed this factor in proffering Environmental
Contention 1. See Late Contention Motion at 7-10. Thus, they have clearly
failed to satisfy the burden imposed on them by the third criterion to "set out
with as much particularity as possible the precise issues [they plan] to cover,
identify [their] prospective witnesses, and summarize their proposed testimony."
Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2),
ALAB-704, 16 NRC 1725,1730 (1982), and cases cited. If''[v]ague assertions
regarding petitioner's ability or resources ••• are insufficient," ibid., so too are
no assertions.'
B.1. As noted above, the contention here at issue has had several incarnations. When originally proffered as separate contentions by NECNP and
the Commonwealth, their postulated accident sequence was: (1) an unspecified10 severe reactor accident that generates substantial amounts of hydrogen;
(2) hydrogen release through the Mark I containment to the reactor building;
(3) hydrogen burn or detonation that creates pressure and threatens the structural integrity of the "containment building"; (4) damage to the spent fuel pool
cooling system or the pool structure itself, which are located in the reactor
building; (5) inadequate pool cooling; and (6) increased radiological releases
due to increased spent fuel inventory. See ALAB-869, 26 NRC at 36-38. See
also LBP-87-17, 25 NRC at 854, 845. NECNP's version of the contention relied
on NUREG-U50 and NUREG/CR-4624, incorporating by reference its citation
to these documents in another contention. See NECNP's Response to Board
Order of February 27, 1987: Statement of Contentions and Standing (March
30, 1987) at 8-10, 2-4. As explained supra pp. 35-36, the Licensing Board
admitted the contention and we reversed.
Following the issuance of the staff's EA, when NECNP and the Commonwealth jointly tendered their late-filed contentions, the contention again focused
on an unspecified, hypothesized reactor accident, involving substantial fuel damage and hydrogen leaks to the reactor building, as the triggering event. The
contention and its basis, however, also referred to "pool heatup due to loss of
cooling water circulation capability, resulting in a self-sustaining oxidation of
the Zircaloy'cladding (i.e. a cladding fire) or a cladding rupture," and alleged
"severe long-term health effects." The contention relied on the BNL Report
generally and two pages ofNUREG-1150. Late Contention Motion at 1-3. The

9 Because intcrvc:ncns were mute at litis ICOrC, we need not decide whether. if they had affirmatively relied on
Iheir past contributiona on olhcr comentiona in litis Vel)' proceeding (II Ihe Licensing Board assumed on Iheir
bchalf). a Iimihr contrlbutiat WlS likely 10 be made at Ihe new c:ontcntiat. Su D..u POtWT Co. (Catawba
Nuclear Statim. Units 1 and 2). ALAB·813. 22 NRC S9. 8S (1985) (citing W.uNlIgtoll Public Power S""p/y

Sr.,um (wpPSS Nuclear Project No. 3). ALAB·747, 18 NRC 1167, 1181 (1983».
1 That is. no explanatim or brief out1ine as to how litis reactor accident might occ:ur is pIOvidcd.
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Licensing Board rejected the contention on the basis of our prior decisions in
ALAB-869 and ALAB-876. See supra p. 37.
When NECNP and the Commonwealth subsequently asked the Licensing
Board to reconsider its rejection of the contention in light of the Ninth Circuit's
Sie"a Club decision, they embellished the contention somewhat The triggering
event, however, remained constant - an unspecified, hypothetical reactor
accident involving hydrogen generation, failure of the Mark I containment,
and hydrogen detonation in the reactor building, which also houses the spent
fuel pool This accident in turn allegedly would threaten the pool cooling
water systems or pool structure itself, leading to pool heatup and ultimately a
zircaloy cladding fire. Again, the contention relied on the BNL Report in general
and specified pages of NUREG-1l50 and NUREG/CR-4624. Ioint Motion for
Reconsideration at 3-5.
For purposes of this decision, the contention (and basis) at issue is that set
out in NECNP's and the Commonwealth's Ioint Motion for Reconsideration
,(also included in NECNP's brief).l1 Although NECNP and the Commonwealth
were not free to embellish or to change their contention when they sought
reconsideration from the Licensing Board in December 1988,11 we have given
them the benefit of the doubt in this regard, inasmUCh as their embellishments
to the contention do not affect the outcome here. This should not be construed,
however, as a condonation of any future attempts to modify contentions during
an NRC adjudication without cause and observance of the Commission's Rules
of Practice. Contentions are simply the issues that define the scope and course
of the proceeding. To permit reformulation of contentions every time their
proponents file another pleading would be tantamount to rejecting all notions of
an orderly and fair administrative process.
2. Under the Commission's regulations, no environmental impact statement
is automatically required for operating license amendments like that involved
here. See 10 C.P.R. § 51.20. Instead, either an environmental assessment (see
10 C.P.R. § 51.l4(a» is required, or the action is a "categorical exclusion"
for which no environmental document is required. See 10 C.P.R. §§ 51.21,
51.22(c)(9). The Commission has stressed, however, that the staff should
consider on a case-by-case basis the matter of whether a particular spent fuel
pool reracking amendment warrants an EIS. Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), CLI-86-12, 24 NRC 1, 12,
rev'd on other grounds sub nom. San Luis Obispo Mothers for Peace v. NRC,
799 F.2d 1268 (9th Cir. 1986).13 As noted earlier, the staff here prepared an

11 The con!enIiOll and bull &Ie reproduced In full in tho Appendix to thiI opinion, iIIfra pp. 52-53.
llThcir own 10int Morlan for RecamdCl'llim .t 2 .tates that tho c:attmtim Is "essentially u follOWl."
13 AI far u ,... an: awue, however. no EIS hu been ptq)ued for any IpCItt fuel pool tenc:lting license amendment
that hu been Iuued.
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environmental assessment and concluded, pursuant to 10 C.P.R. § 51.31, that
the involved expansion of the capacity of the Vermont Yankee spent fuel pool
will have no significant impact on the quality of the human environment. See
53 Fed. Reg. 28,925 (1988).
The essence of Environmental Contention I, however, is that an environmental impact statement is required for the proposed license amendment to assess
the risks of the following hypothetical accident scenario: (1) a severe reactor accident occurs by some unidentified mechanism and involves substantial
fuel damage, hydrogen generation, Mark I containment failure, and subsequent
detonation in the reactor building where the Vermont Yankee spent fuel pool
is located; (2) the reactor building and the spent fuel pool are assertedly not
likely to withstand the pressure and temperature loads generated by such an accident. thereby threatening the pool cooling systems or pool structure itself (see·
NUREG-1l50 at 4-33 to 4-39 and NUREG/CR-4624, Vol. I, at 4-26 to 4-62);
and (3) pool heatup occurs, resulting in a self-sustaining zircaloy cladding fire
with increased long-term health effects for the public from the increased fuel
pool inventory (see BNL Report). See Appendix, infra pp. 52-53. Although
the contention refers only to "pool heatup," the sine qua non of the postulated
zircaloy fire is the absence of water. Therefore, the penultimate event in the
contention's accident scenario is necessarily a complete loss of water from the
pool. See BNL Report at iii.14
It should go without saying that reactors and spent fuel pools are not expected
to have accidents, or a series of accidents, like that set forth in this contention.
For example, the Commission's regulations set standards for the control of the
hydrogen that may be generated in the event of a serious reactor accident. See
10 C.P.R § 50.44. Further, spent fuel pools must be designed "to prevent
significant reduction in fuel storage coolant inventory under accident conditions."
10 C.P.R. Part 50, Appendix A, General Design Criterion 61. Therefore, the
scenario on which the contention is premised is obviously not a ''normal''
operating event; indeed, it can be fairly characterized as a double "worst case"
accident - (1) a severe hydrogen-generating and detonating reactor accident,
that somehow leads to (2) a gross loss of spent fuel pool water and subsequent
zircaloy fire. In other words, the two accidents at the heart of the contention are
individually among the worst things that can even be hypothesized for a reactor
and a spent fuel pool. respectively, in terms of potentially significant offsite
consequences for the public.'S

14'Ims means that approximately 35.000 cubic feet of Wiler ttms\ boil off, evapontc, or oIhenrisc disappear. Sec
1!NL Report at 32.
.
15 A. !he BNL Report (on which NECNP re1ica) states, "!he risk estimates [Cor !he bypolhetical spent fuel pool
ac:cidenla lnalyzedJ arc quite JlllCertailllnd cou1d potentially (under _1'81 case urwnpuons) be aignilicrnt." 14. at
xxi (emphasis sddcd).
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The Commission's Rules of Practice require that contentions have "bases"
and that such bases be "set forth with reasonable specificity." 10 C.F.R.
§ 2.714(b). It necessarily follows that, when a postulated accident scenario
provides the premise for a contention, a causative mechanism for the accident
must be described and some credible basis for it must be provided. See, e.g.,
Metropolitan Edison Co. ('Three Mile Island Nuclear Station, Unit No. I), CLI80-16, 11 NRC 674,675 (1980); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-765, 19 NRC 645, 653-54 (1984), petition
for review denied sub nom. Anthony v. NRC, 770 F.2d 1066 (3d Cir. 1985)
(table).16 If a contention claims that an EIS is necessary or inadequate in some
respect, the "rule of reason" by which NEPA is to be interpreted provides that
agencies need not consider ''remote and speculative risks" or "events whose
probabilities they believe to be inconsequentially small." Limerick Ecology
Action, Inc. v. NRC, 869 F.2d 719, 739 (3d Cir. 1989) [hereinafter cited as
"LEA"]; San Luis Obispo, 751 F.2d at 1300. In addition, the Supreme Court
has recently held that neither NEPA, the case law based thereon, nor regulations
of the Council on Environmental Quality (CEQ) require a "worst case analysis."
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 333-34 (1989).1'
The Court reached this conclusion in a case involving substantial uncertainties
in the assessment of certain environmental impacts that might be associated
with the recreational development of a national forest area. See id. at 36768. It is therefore within the context of these agency requirements and judicial
interpretations of NEPA that we evaluate the admissibility of the contention
before us.
3. NECNP claims that the causative mechanism and bases for the accident
scenario on which Environmental Contention 1 is premised are found in several
NRC documents, principally the BNL Report, NUREG-1l50, and NUREG/CR4624. It also argues that, under the Ninth Circuit's Sierra Club decision
ordering the admission of an assertedly similar zircaloy fire contention, the
contention's mere reference to the BNL Report satisfies the Commission's bases
and specificity requirements. Further, NECNP contends that the Third Circuit's
LEA decision expands Sierra Club and reinforces an intervenor's right to litigate
the NRC's compliance with NEPA. In its view, LEA prohibits the agency from
relying on a policy statement to preclude litigation of such issues or to define
certain accidents generically as remote and speculative. See generally NECNP's
o

16 Without IUch I beli, requimncnt. NRC Idjudicatmy proceedings would become an undisciplined forum for
litigating any bizarre Iccident that I party could Catc:oct.
17 We note that. in any event, the Commission hIS decIined to Idopt IUbstantive CEQ regulatims (.ru 49
Fed. Reg. 9352, 9356 (1984», and It least one cwrt hIS acknowledged the Commission', right to do 10. LEA.
869 F.24 It 743. The Supn:me Court huldt open the issue whether CEQ regulations Ire binding CIt indcpmdmt
Igcncicslike the NRC. Baltimore Gar IJIUl Electric CO. II. Natural RuolITcu De/eM' ColUlCil.IIIt:., 462 U.S. 87.
99 n.12 (1983).
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Brief (March 29, 1989). With respect to the Supreme Court's recent Robertson
decision, NECNP argues that it is irrelevant to this case. As NECNP sees it,
the issue before us is "whether the impact of a spent fuel pool fire is reasonably
foreseeable, and thus requires the preparation of an EIS - not the nature of the
analysis required once such a determination is made." NECNP's Memorandum
Addressing Significance of Recent Supreme Court Decisions (May 25, 1989)
at 2.
Contrary to NECNP's claims, upon scrutiny the documents on which Environmental Contention 1 relies for its support do not provide bases for a litigable
contention or the accident scenario postulated. Although the BNL Report addresses several different accident scenarios, all culminating in a complete loss of
pool water and a zircaloy cladding fire, none involves the serious reactor accident and resultant hydrogen detonation that serve as the triggering event for the
Environmental Contention 1 accident scenario. 11 The contention does mention
''pool heatup due to loss of cooling water circulation capability" (see Appendix,
infra p. 52), which is one of the accident scenarios considered in the BNL Report.I9 That report itself, however, assumed that such disruption of pool cooling
water circulation would be "due to station blackout, pump failure. pipe rupture.
etc.... and that the pool temperature would rise steadily until boiling begins. In
the most ''pessimistic case." the water level would drop slowly. at about six
inches per hour. BNL Report at 15. No mention is made of any type of serious
reactor accident with hydrogen detonation - an event of an obviously different
nature entirely - as a cause of disruption of spent fuel pool cooling circulation. But more important, the BNL Report concludes that "CaJccidents leading
to complete pool draining that might be initiated by loss of cooling water cir11 Thia mly explain why the conICn!im. fails 10 cite any putiallat plges or portim.a of the lro.page BNL Report.
19 Tho conICn!im. makeo no mention whatsoever of the other Iccidenu considered in the BNL Report. namely,
1!nIc:turd pool failure due 10 .ciamic cvenII or nn.sileo, partial clraindown due 10 pneumatic real failure, and
1!nIc:turd pool failure due 10 a heavy load drop. Compar. BNL Report It xix with Appendix, i1Ifra pp. 52·53. In
its brief, however, NECNP mentions for the lim time I ICimUcally-initiated spent fuel pool accident (II oppoeed
10 the 1Cri.,.,. reactor accident initiating event thlt has been the c:auiatent focal point of the conICn!ion in all of
its fornu,,.. mprll pp. 41-42). It doer 10 in connection with the Uvermore Report (NUREGICR-5176), which
was made aYai1.able re1.ttive1.y r=:ntJy via I baud nociJicatian. NECNP e1aima that that report (It Kill and 6-6)
C<XIcludeo thlt the probability and riak of a leiamically-initiated .pent fuel pool failure leading 10 • ae1f-custaining
Wealoy cladding fin: are greater than previously identiJied, thereby fwther aupporting the CMtention. NECNP',
Brief at 9-10 n.12, 29 n.36, 30.
Tho Livermcne Report was primarily undertaken in RIpOIISe 10 the BNL Report" finding that I ac:ismicallyinduced spent fuel pool failure is the dominant contributor 10 risk. )t analyzer two plants in this regard, one of
which is Vermont Yankee.. The Livermore Report noteI (at Kill) - a. doeo \.'te BNL Report at n, lIlIi - that
the public cOlISeq*lICu of • Wealoy fin: c:ouId be .igniIicant. Indeed, that point hal never been in c\ispule and
demonatrates why. Wealoy fin: is indeed a "womt case" accident.. Se. '''Pro p_ 43. But the Livermore Report
goeo on 10 find on the basis of its analyses that the probability of ICimUcally-induced spent fuel pool failwe
It Vermont Yankee is actually Ius than hid previously been eotim.ted by BNL (rdemld 10 by author u "the
Sailor ,1UdY'). Livermore Report It xiii. It thus concludes that ",eismic risk cootribution fran spent fuel pool
1!nIc:turd failures is *gligib/y "",,11.- 14. at 8-2 (emphuis added). (Because rislt is the product of consequences
and probability, even where the consequences of I WotIt case accident could be large, if the probability of auch an
oc:currcnce is extremely low, the rislt will necessarily be quite low u 'NelL) Thus, the Livermore Report neither
auppotU the conICn!im. actually aubmitted 10 the Licc:nsing Board nor uys what NECNP claims it uys.
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culation capability. • . were found to have a very low likelihood." [d. at Xix.20
NECNP directs us to nothing else that suggests otherwise. FUrthermore, this low
probability event involving slow pool drainage is not a dominant contributor to
risk (see id. at 28) and hence was not even considered in that portion of the BNL
Report devoted to fuel cladding failure and the zirca10y fire process. See id. at
xiii, 49-50 (key assumption of fuel cladding failure analysis is instantaneous
drainage from pool). Thus, on its face one of the key documents on which
NECNP relies provides no basis for the admission of a litigable contention.21
NUREG-IISO and NUREG/CR-4624 likewise do not support Environmental
Contention I. As NECNP notes, NUREG-1l50 does indeed describe the
vulnerability of Mark I containments (like that at Vermont Yankee) in the event
of a severe reactor accident involving, for example, core damage (i.e., melting).
NUREG-1150 at 4-33 to 4-35. NUREG/CR-4624 analyzes several similar severe
accident scenarios for Mark I reactors and also concludes that the ability of
the secondary containment (i.e., the surrounding reactor building) to withstand
the pressure loadings from such accidents is questionable. See NUREG/CR4624, Vol. I, at 4-26 to 4-62, especially 4-37, 4-45. But neither document
even mentions (at the pages cited by NECNP or anywhere), let alone analyzes,
what effect such a reactor accident might have on the facility's spent fuel pool
structure or pool cooling system, which is the subject of the particular license
amendment application before us here.n Moreover, notwithstanding the concerns
aired in NUREG-1150 regarding the vulnerability of the Mark I containment in
the event of a severe reactor accident, the analyses of a core damage accident
in that document show that the likelihood of such an accident is itself very low

20 In this connection. the Report obsenu that no pool hcatup events arc on record afier approximately 1000
Jelc:tar )'CUI of cxpe:ricncc. BNL Report at IS.
21 At oral argument, applicant suggested that NUREG-13S3 (also received rcccnIly via board notificatim)
essentially repudiates the BNL Report and thereby eliminates any bam for the contention. App. Tr. 13-16.
Su Utfra pp. 48-49. The lUff does not rely on the substance of NUREG-13S3, but nther IqICIli ill principal
IfgIl!I1ml that Environmental Cantcntim 1 fails to ntiafy the Cmunillion'l noquircmenu for admissibility and
notea thlt NUREG-13S3 "docs nothing to cure this deficiency.- NRC Staff'RCIpOIIIC (May 2S, 1989) at 2NECNP ugtlClthat NUREG-13S3 docs not undermine either the BNL ar Livermore Rcporta and that it docs not
affect the admissibility r:L ill contention. NECNP'I Memorandum on NUREG-13S3 (May 10, 1989) at 1·2NUREG-13S3 ilcsscnti.ally the NRC ltaff'1 caot-benefit analyail of various alternatives to IddJesa the potential
risks discussed in the BNL and LiYCmlore Reporta. It cmcludCI that the "No Actim- altcrmtive iI jlutified.
NUREG-13S3 at ES-4. We diugrce with applicant that this document amountl to • repudillim of the BNL and
Livermore RcportI. Rather, it appears to accept the findinga of those rcpotta u a ItIrting point md then c:onsidcn
a different iuuc entirely (me certainly not before us here): to wit, iI any regulatmy action necClSaty ar justified
on a caot-benefit basis? Thus, because NUREG-13S3 iI not clliectly relevant here and indeed iI not rc1icd at by
NECNP u providing Iuppa!t far Envirmmcntal Corncntiat I, it wunnts no further caui.dcntion.
21 In Ibis n:gud, NUREGICR-4624 at 3-12, 4-37 notclthe relative fngility of the n:&ctor building wan., whcrcu
the BNL Report at 16 rcl'CIS to "the massive Jcinfon:ed c:oncrc:Ie stnICIWe- d spent fuel pooll and Iheir "cmcmely
unlikely" ItNctural failun:. See aLro Livermore Report at 3-1, 3-2 (Vermont Yankee spent fuel pooll1oar iI over
4 foot thick concn:!e wilh Itccl bar Jcinforcement. topped wilh 11 inchCl of grout and IlIinlCls ItCeI plate; the
wa1lI arc 4 to 6 fcc:t thick, to which IllinlCII ItCeI plate iI ancharcd).
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(see, e.g., NUREG-llS0 at ES-4, ES-5),23 and, again, NECNP directs us to
nothing that reflects the contrary.
In sum, none of the documents on which NECNP relies supports the
compound worst case accident scenario on which Environmental Contention
1 is based. But more important, those documents themselves reflect the view
that the accident scenarios analyzed therein are individually events of very low
probability. Environmental Contention 1 strings these individual events together
into a chain of causation that is necessarily of even lower likelihood. We thus
conclude on the basis of NECNP's own submissions that the risk posed by the
multiple-event accident scenario in Environmental Contention 1 is remote and
speculative. NEPA therefore does not mandate that it be analyzed in an EIS.
NECNP argues, however, that, under the Ninth Circuit's Sierra Club decision
ordering the admission of an assertedly similar zircaloy fire contention, the
contention's mere reference to the BNL Report alone satisfies the Commission's
contention-admission requirements. But that case is distinguishable and, further,
the court's decision is grounded in a misunderstanding of the nature and scope
of an adjudicatory board's inquiry at the contention-admission stage.
In the first place, the Ninth Circuit never even considered whether the
contention there at issue concerned a remote and speculative risk beyond NEPA's
rule of reason, overlooking entirely that portion of our decision in Diablo
Canyon, ALAB-880, 26 NRC at 457-60. Instead (as pertinent here), the court
focused only on whether we had correctly applied the Commission's bases and
specificity requirements to the involved contention. 862 F.2d at 227-28. The
court conceded that "the contention itself did not contain any specific accident
scenario," but it went on to assume sua sponte that the Sierra Club had simply
intended to litigate all of the accident scenarios analyzed in the BNL Report cited
in the contention. 1d. at 227. Here, in contrast, NECNP and the Commonwealth
have been adamant from the first time they tendered a variation of Environmental
Contention 1 that it was based on a serious reactor accident involving hydrogen
detonation in the reactor building. See supra pp. 41-42.24 As explained above,
the BNL Report analyzes no such accident scenario. It would be both contrary
to the Commission's Rules of Practice and unfair to the other parties to this
proceeding to rewrite Environmental Contention 1 and pretend now that the
contention is about something other than it is.

23 We note Ihat, at Ihe Ii"" plants

ana1yzed in NUREG-1150, Peach Boaom, which is a BWR with a Marl!: I
canainment like Vennonc Yankee, haa Ihe lowest core damage frequency. NUREG-1150 at ES-5.
24 Indeed, clher than its reference 10 a zircaloy cladding fire, Iho contention at issue in DiDblo CtllfYC1I bears
little n:scmb1ancc 10 Ihat involved here. Su DiDblo CtllfYClI, ALAB-880, 26 NRC at 454-55. S66 a1.ro id. at 460
(noting Ihe -,cmewhat difi'erenl hypothetic:a1 accident Iccnuio" involved in Vm'IOItI Y<IJIU., ALAB-869). Thus,
Ihe Ninth Circuit', decision could hard1y be automatically "c:ontmlling" - .. NECNP argues - in Ihe cIiff=t
circum&lancea presented here. RuIher, .. applicant points out, Suma Club is binding only in Iho Ninth Circuit,
and Iho Commission hal expressed no view on whelher it intend. 10 "acquioscc" in Ihe decision elsewhere.
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The Ninth Circuit also labored under some erroneous impressions regarding
our consideration of the contention at issue in the Sierra Club case and
contentions in general. It believes that contentions that merely identify or refer
to "particular documents or studies are sufficiently specific for the purposes of
admission," and cites several of our decisions as authority for this view. 862
F.2d at 227 (emphasis added). The court also appears to believe that a review of
a contention's bases (including any referenced documents), in order to ascertain
if the contention even raises an issue that may properly be litigated under the
Commission's rules and policies, amounts to a determination on the merits of
the contention. [d. at 228.
Whether the reference to a particular document or part thereof is sufficiently
specific to allow a board and the parties to retrieve it is one thing. See, e.g.,
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB804,21 NRC 587,592 & n.6 (1985). But whether a document on its face appears .
to provide a basis for the point for which it is cited and raises ajusticiable issue is
quite another. To be sure, boards should not make aji.tdgment as to what weight
should be given to a document on which a contention is based, as though it were a
piece of evidence, but rather should take it at the face value its proponent urges.2.5
To do the former would be tantamount to a "merits" determination prohibited
by Houston Lighting and Power Co. (AlIens Creek Nuclear Generating Station,
Unit I), ALAB-590, 11 NRC 542, 547-49 (1980). On the other hand, contrary
to what the Ninth Circuit seemingly believes is required by NRC precedent,
boards must do more than uncritically accept a party's mere assertion that a
particular document supplies the basis for its contention, without even reviewing
the document itself to determine if it in fact says what the party claims it says
and if it appears to support a litigable contention. Otherwise, the contentionadmission inquiry would be a meaningless exercise.26
Thus, licensing boards are expected to undertake a thoughtful, albeit nonmerits, review of any document, information, theory, postulated accident scenario, etc., that is claimed to provide the basis for a contention, See, e.g"
Limerick, ALAB-804, 21 NRC at 593-94 (because cited environmental document "does not support the point for which it is urged," contention thus lacks
a "cognizable basis'')P This review may even include consideration of the fact
that the underpinnings of the document on which a contention is based have

2.5 Bouds, of course, are not obliged to take It race value obviously ipCclous docummts.
ago, the purpose
the bues and .pecificity zequiremmts is "to help usure at
the pleading .tage that the hearing procesl is not improperly invoked." PIti1adtlpltiD Eketric Co. (Peach Bottom
Atomic Power Station. Units 2 and 3), ALAB·216, 8 AEC 13,20, modi/l6d 011 otlo6r ,rolUldr, CU·74-32, 8 AEC
217 (1974). Such I determination cannot !'CIlOIIIbly be made if the contention and its bases are not ICNtinized.
rt The licensing Board'. parenthetical afterthought that Environmmtsl Contmtion 1 was "(supported by appropriate bales)" - the only refC1a\ce to the contmtion'. bues in the Board'. decision here before us - therefore
falls fu short of the inquiry I board should make with regud to the admisSl"bility of a contention. S~~ LBP·89-6,
29 NRC at 134.

26 AJ we noted .ome 15

yean

or
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been subsequently repudiated by the document's own source. See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-89-3, 29
NRC 234. 241 (1989) (citing Georgia Power Co. (VogtJe Electric Generating
Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 136 (1987».
The NRC cases cited in Sierra Club, 862 F.2d at 227, 228, are not to
the contrary. In each instance, we only measured the contentions against the
documents and assertions upon which they were based to determine whether
there were in fact litigable issues for which bases were provided.
In Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit
I), ALAB-868, 25 NRC 912, 928 (1987), the contention claimed that the facility's construction delays were due to violations of NRC quality assurance (QA)
program requirements. Bases for the contention were found in NRC inspection
reports concerned with that facility's QA program. The decision also included
an extensive discussion of whether the contention was litigable under other requirements imposed by the Commission for the special proceeding involved in
that case. Id. at 930-38. Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 693-94 (1985), aff'd in part and
review otherwise declined, CLI-86-5, 23 NRC 125 (1986), remanded in part on
other grounds sub nom. limerick Ecology Action, Inc. v. NRC, 869 F.2d 719
(3d Cir. 1989), involved a contention that sought EIS consideration of certain
severe accident mitigation reactor design features. The intervenor's references
to NRC studies that devoted specific attention to the feasibility of such features
for the Limerick plant were found to provide sufficient basis and specificity for
the contention. Relying on biomass cost and energy output figures from a specified government report, the intervenor's contention in Aliens Creek, 11 NRC
at 544-45, claimed that a marine biomass farm was environmentally preferable
to the Allens Creek nuclear facility and thus should have been considered a
reasonable alternative in the staff's EIS. We reversed the Licensing Board for
accepting the applicant's and staff's arguments that intervenor was obliged to
prove at that stage the superiority of biomass. Rather, the Board should have
confined itself to determining only whether the referenced document supplied a
basis for the contention. Id. at 547-49. Finally, in Carolina Power and Light
Co. (Shearon' Harris Nuclear Power Plant), ALAB-837, 23 NRC 525, 540-42
(1986), we found that the Licensing Board had erred by effectively reaching the
merits of a NEPA contention concerned with the impacts of ocean-dumping of
low-level radioactive waste. The Board bad improperly considered and given
weight to the applicants' and staff's opposing factual assertions, despite the
"logical foundation for," and "well-known circumstances" underlying, the contention. Id. at 541.
Thus, as is evident from these cases, we conduct a non-merits threshold review of contentions and their bases, including any materials referenced therein.
We do not simply find that a contention satisfies the bases and specificity re-
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quirements and is litigable by the mere reference to an assertedly supporting
document. On the other hand, we stop short of considering and weighing contentions against an opponent's own fact-based claims and arguments. Here, unlike the contention proponents in each of the cases discussed above, intervenors
have failed to meet their initial burden of showing some ostensible connection
between a litigable contention and its claimed support.
The Third Circuit's decision in LEA also does not require admission of Environmental Contention 1.28 In Limerick, ALAB-819, 22 NRC at 693-94, we
found that a contention that sought consideration in an EIS of certain design
alternatives for the mitigation of severe reactor accidents satisfied the Commission's bases and specificity requirements. See supra p. 49. We concluded,
however, that admission and litigation of the contention were precluded by the
Commission's 1985 Severe Accident Policy Statement, supra p. 37. 22 NRC at
695-96. The Third Circuit determined that that policy statement was entitled to
no deference, that it failed to give adequate consideration to severe accident mitigation design alternatives (SAMDAs). and that SAMDAs could not be treated
generically. The court also held that meeting Atomic Energy Act requirements
does not exempt the Commission from complying with NEPA. And, finding
the record ambiguous, the court opined that the Commission could not properly
exclude consideration of SAMDAs on the basis of a generic finding that the
risks of severe accidents are remote and speculative. 869 F.2d at 733-41.
We agree with both the staff and NECNP that one aspect of the LEA decision
does undercut the primary underpinning of ALAB-869 and ALAB-876. In
those opinions, we clearly relied on the Commission's long-standing distinction
between so-called "design-basis" and "beyond design-basis" events and its expert
technical judgment that the latter are, by definition, remote and speculative and
thus beyond NEPA's mandate. See ALAB-869, 26 NRC at 30-31; ALAB-876,
26 NRC at 283-85.29 This distinction reflects the very essence of the agency's
28 The lEA decisim was Jmd=d af\c:r LBP-89-6; Ihus. the Licensing Board', decisien does nct ,ddreas iL
Mt rely. however. en Ibe Sc:verc Accident Policy Statement in ICjecting Ibe c:ontention. The ally
mentien or Ibe SCVCIC Accident Policy Statement in ALAD-869 is in our IUrlllJlary or Ibe Licensing Board',
decisien before \IS for ICView_ 26 NRC at 29. The ally ICfcrencc to this policy ltatemcnt in ALAD-876 is a MS••
lOUTt2Ily" citation directing Ibe reader 10 a deacriptim of a ICVCIC, beyond dcsisn-basis IccidenL That part or
Ibe policy prohibiting litigation of 'everc Iccident mitigation mClIlllleS in licensing proceedings (SO Fed. Reg. at
32,145) wu not cited. 26 NRC at 283.
The Licensing Board, on Ibe ocher hand. has repeatedly IC!ied en Ibe Severe Accident Policy Statement in this
cue and. in ract, believes Ibat we haw nct giYQ1 its decisions .ppropriatc .ttcntion in this lOgan!. Suo •., .• LBP89-6.29 NRC It 133-34; LBP-88-26. 28 NRC at 451-54. Frankly. we have had diffimlty in following Ibe Board',
realening. Apparenlly. the Board bcIieves Ib.t Ibe Camnission incoIporatcd ita Intcrlm Policy on "Nuclear Power
Plant Accident Ccnsidentions Under Ibe Nationol Environmental Policy Act or 1969." 45 Feci. Reg. 40.101 (1980)
[hc:cinaf'ter cited u "NEPA Po1icy Statcmentj. into ita 1985 Seven! Accident Policy StatemenL Under Ibe NEPA
Policy Stltemcnt, !he Canmission ccnsiden !he envizmmentIl
or beyond dcsign-bosis ,ccidenu in Wtial
operoting license procccdings a, I matter or di.rcr.riorl. nlher ibID II I noquiJement or NEPA. S•• Sari Luis
ObLtpo. 751 F.2d It 1301. In Iddressing !he NEPA Policy Statement in AL\D.869. 26 NRC It 31. we frond no
.
(Co~d)

29 We did

mu

so

regulatory philosophy and scheme and had not been seriously questioned by any
court until LEA. Indeed, in San Luis Obispo, 751 F.2d at 1300-01, the District
of Columbia Circuit clearly endorsed it.
In this decision on NECNP's enhanced Environmental Contention I, however,
we need not and do not rely on any generic findings, definitions, or Commission
policy in finding that the contention is based on a remote and speculative accident
scenario and thus is inadmissible. As discussed supra pp. 45-46, 46-47, the
very documents on which NECNP relies conclude that the various elements of
the accident scenario on which the contention is based are individually events
of very low probability. NECNP has given us no cause to doubt that. taken
together as set forth in Environmental Contention I, these events become even
more remote.
If the "rule of reason" is to have any meaning at all, it surely permits the
rejection at the threshold of a contention in these circumstances. Indeed, another
portion of the LEA decision so holds. The court affirmed our rejection at the
threshold of a NEPA contention that sought consideration in an EIS of the risk of
sabotage. Our rejection of the contention rested on the materials and argument
presented by the intervenor in support of its contention, and the intervenor's
failure to cast serious doubt on the agency's inability to address the uncertainties
in the environmental analysis requested. The court upheld our judgment that the
contention was nonlitigable as a legitimate scientific determination within the
acknowledged area of the agency's expenise. 869 F.2d at 741-44.
Finally, the Supreme Court's recent ruling in the Robertson case that NEPA
requires no worst case analysis is not "irrelevant," as NECNP argues. While
the procedural context and factual circumstances of that case differ from those
here, the Court's "bottom line" sends a clear message. In light of the fact
that Environmental Contention 1 is based on the sequential occurrence of two
worst case accidents, the admission and consideration of the contention cannot
reasonably be squared with Robertson.30

CommiJsion intent to extend that dis=tionU)' policy to • license _1ItbM1II proceeding. The IJcensing Board,
however, Ippem to find that intmt by implicalion in the Severe Accident Policy Statement. Su LBp.89-6, 29
NRC at 133·34. We note mly that the CommiJsion had the oppos1Unity to carm:t our understandUtg of the reach
of its NEPA Policy Statement. but it dcc:lined review of both ALAB-869 and ALAB-876.
In any event, II ,." emphuize below. our decisim here doea not ralt on any generic finding or policy.
30 A. noted IUprtl p. 45, NECNP claim. the issue here is whether • zin:aloy fire is RUmably foreseeable. We
have cmcluded on tho basis of NECNP'. own argumenu and aupporting material thlt it is not. Although the
CEQ ~gulalion .pecifically upheld in Robmsort is not binding at the NRC Gru IIIprtl note 17), our conclusion
here is fully consistent with that ~gulalion. It dcfinea "Ieuonably foreaecable" impacta .. th"", "which have
catastrophic cmscqucncea, even if their probability of occ:umnce is low, provided IIIDI 1M GllQlyru o/IIIe impacl1
is IIIpporud hy ,ndible scklllific nideN:e. is 1101 bared ort "lITe cortjeclllT•• tuttI is willoirt 1M ruU 0/ retUDrt."
40 c.F.R IIS02.22(b)(I) (1988) (emphasis added). A. ,." have ICCD. NECNP baa failed to deacribe a causalive
accident ac:enario and to provide a credible basis for the contenIion, thus rendering it a mltter of conjecuue, beymd
the Nle of reaam.
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The Licensing Board's decision, LBP-89-6, 29 NRC 127, is reversed;
Environmental Contention 1 and so much of Environmental Contention 3 as
is premised on a severe accident scenario are rejected. This ruling is certified
to the Commission pursuant to 10 C.F.R. § 2.785(d}.
It is so ORDERED.
FOR TIIE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
APPENDIX

NECNP's Environmental Contention 1 (as set forth in the Joint Motion of
NECNP and the Commonwealth of Massachusetts for Reconsideration {December 30, 1988} at 3-5)
The Environmental Assessment prepared by the Staff fails to consider the consequences
and risks posed by the proposed amendment of a hypothesized accident (hydrogen detonation
in the reactor building), resulting in a self-sustaining zirca10y cladding fire in a spent fuel
pool. which would be greater than those previously evaluated in connection with the Vermont
Yankee reactor. This risk is sufficient to constiwte the proposed amendment as a "major
federal action significantly affecting the environment" requiring the preparation and issuance
of an Environmental Impact Statement prior to approval of the amendment.

Basis
The National Environmental Policy Act (NEPA) requires the preparation of an environmental impact statement detailing, inter alia, the environmental impact of the proposal and
considering alternatives, for any "major federal action significantly affecting the quality of
the human environment" 42 U.S.c. § 4332(C). The proposed amendment, which would
substantially increase the risk to public health and safety associated with operation of the
Vermont Yankee Plant, is such an action. The NRC has not prepared an environmental
impact statement, as required by law and by 10 c.F.R. § § (sic] 51.20.
The Environmental Assessment prepared by the NRC incorrectly concludes that no environmental impact statement is required, based on a failure to consider significant environmental hazards posed by the proposed amendment: a self-sustaining zirca10y cladding
fire. According to NUREGICR-4982, "Severe Accidents in Spent Fuel Pools in Support of
Generic Safety Issue 82," Brookhaven National Laboratory (July 1987), one postulated event
initiating a severe accident in a spent fuel pool [sic] storage pool includes pool heaWp due
to loss of cooling water circulation capability, resulting in a self-sustaining oxidation of the
Zirca10y cladding (i.e. a cladding fire) or a cladding rupture.
The spent fuel pool at Vermont Yankee is located inside the reactor buildings [sic].
The NRC's most recent risk estimate for the Containment structure of the General Electric
Marie I plants, such as Vermont Yankee, is that they are as likely as not to (ail in a severe
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accidenL5 Neither the reactor building, which IIIJTOUJIds the spent fuel POOl. nor the spent
fuel pool itself, is designed to withstand the pressure and temperature loads that could be
generated inside the reactor building by a severe accident.' Moreover, the spent fuel pool
cooling systems which are also in the reactor building, are not designed for the environmental
conditions associated with severe accidents. Such an accident would threaten the spent
fuel pool cooling system and/or the structural integrity of the pool, while simultaneously
preventing access to the building for repairs or accident mitigation activities, due to the high
radiation levels that would follow sane accident scenarios.
A self-sustaining zirconium fire in a spent fuel pool with high density racking could be
caused by partial fuel melt and hydrogen release to the reactor building, where the pool is
located. By increasing the amount of fuel stored by 40%, the potential consequences of a
reactor accident are greatly increased, and could result in severe long·term health effects in
terms of radiation exposure.
A self-sustaining fuel cladding fire in a spent fuel pool with high density racking could
also be caused by an accident which involves substantial fuel damage without full core
melt. if hydrogen leaks to the reactor building. Su NUREG-1150, Reactor Risk Reference
Document. Draft for Comment. Feb, 1987, at 4-34 and 4-35. This is within the design basis
for fuel damage, and could result in severe long-term health effects (i.e. person-rem).
Accordingly, increasing the spent fuel pool Itorage capacity would have a significant
impact on the public health and safety, requiring preparation of an Environmental Impact
Statement.

5 Sle NUREG-llSO, "Reactor Risk Reference Document," Draf\ for Ccmment (February, 1987), at 4-33 - 4-39
(describing the vulnerability of the Marlc I Caltainment design used by the Peach Bottan plant).
6 Calc:u1atiom on the Peach Bottom Plant indicate that fonowing primlJ)' containment failure, Iteam and hydrogen

will be mused 10 the reactor building whae the hydrogen can burn or detonate. This will tesult in ptessure and
temperature loado which the reactor building is unlikely 10 withstand. NUREG/CR-4624, VoL I, at 4-26 - 4-62.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
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Morton B. Margulies, Chairman
Jerry Harbour
Frederick J. Shon

Docket Nos. S0-352-0L-2
S0-353-0L-2
(ASLBP No. 89-589-04-0L-R2)
(Design Alternatives)

In the Matter of

PHILADELPHIA ELECmlC COMPANY
(LImerick Generating Station, Units 1
and 2)

July 18,1989

NATIONAL ENVIRONMENTAL POllCY ACT: NEED TO
CONSIDER SEVERE-ACCIDENT DESIGN ALTERNATIVES
The U.S. Court of Appeals for the Third Circuit, in its decision in Limerick

Ecology Action, Inc. v. NRC, 869 F.2d 719 (3d Cir. 1989), granted Intervenor's
petition for review of its contention that in granting the fun-power license the
NRC violated the National Environmental Policy Act of 1969 by failing to adequately consider severe-accident-mitigation design alternatives, and remanded
the issue to the Commission for further consideration.

LICENSING BOARDS:

AUTHORITY

Where the Commission orders a Ucensing Board to limit its consideration
to certain kinds of severe-accident-mitigation design alternatives, the Ucensing
Board is bound by the Commission's direction and cannot enlarge the jurisdiction conferred by the Commission.
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SEVERE·ACClDENT·MITIGATION DESIGN ALTERNATIVES:
IDENTIFICATION
The Licensing Board, as instructed, identifies the severe-accident-mitigation
design alternatives that the agency shall consider for Limerick Generating Station
in order to satisfy National Environmental Policy Act requirements.

MEMORANDUM AND ORDER
On June 30, 1989, Limerick Ecology Action (LEA), Philadelphia Electric Company (PECO), and the Nuclear Regulatory Commission Staff (Staff)
submitted a report naming six severe-accident-mitigation design alternatives
(SAMDAs) upon which they agree fall within the Commission Order of May 5,
1989 (unpublished), which designates the kinds of mitigation alternatives that
the agency should consider under remanded LEA Contention DES-S.
The submittal was in response to the Order of the Board made at the
prehearing conference on June 6, 1989, which was held in part to define the
issues in the proceeding. We requested that the parties submit by July 3, 1989,
a stipulation as to those SAMDAs that they agreed should be the subject of the
litigation.
They were also directed, as to those proposed SAMDAs upon which they
could not agree, to submit memoranda setting forth their differing positions.
In accordance with the filing schedule, LEA submitted a memorandum
describing various categories of SAMDAs it claimed fall within the contention to
be litigated. Appended to the memorandum was a "List of Primary Candidates
for Severe Accident Mitigation" which described eight mitigating systems.
There was also included a "Current 'Best Estimate' Risk Reduction Package for
Limerick" which listed ten items. The foregoing lists were made known to the
other parties and the Board at the prehearing conference. Also attached to the
memorandum was a "Supplemental List of Litigable Severe Accident Mitigation
Alternatives." Listed were more than eighty claimed mitigation alternatives with
references to iheir sources.
, Licensee, in its memorandum, discusses the SAMDAs it concludes should
be considered for Limerick to satisfy the National Environmental Policy Act
(NEPA) and be included in the litigation. It submitted its position on LEA's
''Primary Candidates" and "Risk Reduction Paclcage Proposals." As to the
''Primary Candidates," it concluded that two of the items were within the ambit
of the remand. Licensee termed the ''Risk Reduction Paclcage" a repetition and
summary of the ''Primary Candidates" list and cOncluded that, it presented no
new acceptable alternatives.
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As to the "Supplemental List" PECO states that it was received from the
Intervenor extremely late, in the period set by the Board for filing, and that
the listed items are unfocused, repetitious, and are inadequately referenced.
PECO comments on the items and concludes that, except as they coincide
with mitigation alternatives suggested by the Licensee and accepted by Staff,
the supplemental items overall do not present new litigable material in the
proceeding.
Staff, in its memorandum, states its position on the LEA proposals contained
in the ''Primary Candidates" and "Risk Reduction Package Proposal" listings.
Except as to two "Primary Candidate" items, the Staff's response to the
proposals was negative. It further reported that because of the brief period of
time available to it, Staff could not study in any detail LEA's new supplemental
list of more than eighty items. Staff requested an opportunity to comment on
the items should the Board consider admitting any of the newly listed items.
The Board, having carefully reviewed the parties' submittals, in this memorandum defines below the kinds of SAMDAs the Commission in its Order of
May 5, 1989, directed should be considered in the litigation of DES-S. The
defined categories include the SAMDAs that were agreed to by the parties. Essentially, these comprise the bases that we find to support the contention as
originally submitted.
DISCUSSION
This proceeding comes about through a remand by the U.S. Court of Appeals
for the Third Circuit in its decision in Limerick Ecology Action. Inc. v. NRC,
869 F.2d 719 (3d Cir. 1989). The Court granted LEA's petition for review
as to its contention that, in granting the full-power license, the NRC violated
the National Environmental Policy Act of 1969 (NEPA) by failing adequately
to consider severe-accident-mitigation design alternatives (SAMDAs). It then
remanded the case to the NRC for consideration of SAMDAs. [d. at 741.
Pursuant to the Order of the Commission of May 5, 1989, this proceeding
was instituted. In its Order, the Commission directed that a Licensing Board in
considering DES-S,l LEA's contention underlying its appeal to the Court, limit
consideration to those mitigation alternatives identified by the Appeal Board as
being supported with the required bases and specificity. The Order stated that
"the Appeal Board indicated that NRC-sponsored studies on severe accident

1 Callenlion DES-S provides !hat "[t]hc mvimunental risk of accidmu during operalim of !he Llmcriclt facility
.1 proposed fot lic:auing is IignifiClJU, and preventative and/or miti,ativo al!ematives 10 the deoisn. mod" of
operation, procedures. and/or numbcrof reactors presently proposed tmJJt be considered for purposes of c:anpIiance

wiIh the National Environmental Policy Ad. of 1969 and wi!h 10 CFR Sees. SI.20(b). S1.21. SI.23(c). and SI.26.
None have [.rie] been considcred."
,
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mitigation identified by LEA or submitted to the Licensing Board provided bases
and specificity for the contention. ALAB-819, 22 NRC 681, 693-94 (1985)."
LEA in its memorandum argues that the matters to be litigated in this
proceeding are those issues raised by Contention DES-5 as drafted. LEA Memo
at 2-3. The Commission's Order of May 5, 1989, is to the contrary and we
are bound by the Commission's Order. A licensing board is a body of limited
jurisdiction. Its jurisdiction is defined by the Commission, and the licensing
board cannot enlarge the jurisdiction conferred by the Commission. Duke Power
Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC 785, 790
(1985).
To comply with the Commission's Order, one must look to the portions of the
Appeal Board decision it cited. Our perusal of the cited passages has brought
out that the Appeal Board did not specifically name particular SAMOA deSigns
that it considered properly supported. Rather it considered several documents in
reaching its conclusion that some alternatives had been supported with the proper
basis and specificity. Among the documents considered were NUREG/CR-2666,
"PWR Severe Accident Delineation and Assessment" and a status report on a
study by R&D Associates (RDA). As to NUREG/CR-2666, the Appeal Board
appears to have dismissed that document as "largely qualitative (rather than
quantitative)" and as presenting "no cost-benefit analysis for any design feature."
ALAB-819, supra, 22 NRC at 694.
To the RDA status report, however, the Appeal Board apparently gave
its imprimatur, quoting a paragraph from that report and terming it "more
enlightening" than NUREG/CR-2666. The quoted paragraph contains the
statement that "[fJor Mark II containment as exemplified by the Limerick Plant,
mitigation requirements (functions) have been identified, including containment
heat removal, core residue capture and retention without concrete attack, and
••• some kind of venting system." 1d. The Appeal Board then noted that the
RDA project would not be completed for some time but that the interim material
available (presumably the status report quoted) "appears to have satisfied the
threshold basis and specificity requirements for admission of the contention; that
is, particular design changes that might be cost-effective were at least identified."
1d.
.
We are thus led to the conclusion that, in the Appeal Board's view, only
design alternatives aimed at containment heat removal, core residue capture, and
venting were adequately supported. The fact that the Board noted the pending
nature of the RDA study suggests to us that designs aimed at the three approved
ends, designs that might have in fact persisted into the final report, would. in
retrospect, also be adequately supported even if they had not been specifically
treated in the status report.
With the foregoing set of ground rules in mind, we tum now to the individual
SAMOAs that have been proposed for litigation.
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In the Report of the Parties (Report) jointly filed on June 30, 1989, six
SAMDAs were accepted by all parties as litigable matters in this proceeding.
Report at 2-3. They are:
a.

Pool Heat Removal System - A separate independent dedicated system for
transferring heat from the suppression pool to the spray pond utilizing a diesel
driven 3,200 gpm pump and heat exchanger without dependence on the Station's
present electrical power or other systems. The diesel is cooled with water tapped
off the spray pond suction line.
b. Drywcll Spray - A new dedicated system for beat and fission product removal
using Pool Heat Removal System descnbed in <a) above to inject water into the

dl}'WCll.
c. Core Debris Control (Core Catchen) - Two tedmiques, eilher a basemat rubble
bed or using a dry crucible approach, to contain the debris in a known stable
condition in the containmenL
d. Anticipated Transient Without Scram (AlWS) Vent - A large wetweU vent line
to an elevated release point to remove heat added to the pool in an AlWS event
and prevent overprcssurization.
e. Filtered Vent - Dtywell and wetwcll vents to a large filter (two types gravel or enhanced water pool) to remove heat and fission products and prevent
overpressurization.
f. Large Contaimnent Vacuum Breaker - To restore containment pressure to atmospberic level througb 20'" valves in certain severe accident cases where a vacuum
has been produced.

Clearly all of these design alternatives fall within the three types of devices
specified by the Appeal Board. While the drywell spray system was among
those in NUREG/CR-2666 given a cool reception by the Appeal Board it is also
a specific matter mentioned in the final RDA report, NUREG/CR-4025 (in just
this configuration: working in conjunction with the pool heat removal system).
NUREG/CR-4025 at 3-35. AlI of them are accepted for litigation.
Staff is expected to consider the SAMDAs approved above, under its NEPA
obligation, along with any subsequent updating to the studies that the Appeal
Board found provided basis and specificity for the contention. Subsequently
developed information that further supports or alters the studies is relevant and
should be considered. Asserted deficiencies in the Staff's future review of the
SAMDAs may result in litigation of such matters at the appropriate time.
Intervenor claims that those alternatives and the supporting documents that
were identified to the Licensing Board prior to the Appeal Board decision on
the admissibility of the contention are relevant and should be considered in this
proceeding. LEA Memo at 5-7. LEA's position has merit only to the extent that
the SAMDAs and supporting documents referred to are those that the Appeal
Board identified as providing basis and specificity for the contention, i.e., the
RDA reports and the SAMDAs they identify. That is to what the Commission
limited this litigation. The other alternatives and supporting documents that
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were otherwise identified to the Licensing Board are beyond the scope of this
proceeding.
LEA would have considered as relevant to the proceeding anything that
the state of the art has developed since 1984 in severe-accident-mitigation
designs. Id. at 8-9. That is beyond the scope of the proceeding ordered by
the Commission and it cannot be considered.
We will accept in this proceeding matters clearly indicated by the Appeal
Board in ALAB-819 as having been stated with adequate basis and specificity
at the time of that decision. In doing so we shall. of course. recognize
the admissibility of information developed more recently to the extent such
information pertains to the SAMDAs then extant. We shall not, however,
deal with SAMDAs that have themselves arisen only in the interim. The
Commission has set the standard that LEA should have "the same opportunity to
obtain consideration of specific SAMDAs as it would have had if its SAMDA
contention had been fully litigated before the Licensing Board when it was
submitted." CLI-89-10. 30 NRC 1.3 n.1 (1989) (emphasis added). Any other
SAMDAs will be considered as late-filed. [d.
As to the matter of fuel pool fires that Intervenor wants considered, even
LEA admits the chief concern here would occur "particularly after re-racking"
and would influence choices "sometime over the next decade." LEA Memo at
11, Attach. 1 at 5. The matter might be litigable if and when it is raised in a
license modification proceeding; we will not accept it now.
We reject the LEA position that matters other than design alternatives
(modifications in training or procedures, for example) are appropriate for our
consideration here. LEA Memo at 12-13. The very acronym itself suggests
otherwise, and the court in its remand stated:
Severe accident mitigation design alternatives are. as the name suggests, possible plant design
modifications that are intended not to prevent an accident, but to lessen the severity of the
impact of an accident should one occur.

869 F.2d 719, 731 (emphasis added, footnote omitted).
By the same token, we reject the Intervenor's position that there is no "bright
line" between mitigation and prevention. LEA Memo at 4 n.7. We will consider
only those measures meant to reduce the consequences of an accident that is
already severe, not measures intended to reduce the probability of a severe
accident. We shall take as "severe" any accident involving serious core damage
and shall look only at measures meant to "truncate" the accident after such
damage has occurred.
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LEA's ''List of Primary Candidates"
LEA attached to its Memorandum as Attachment 1 its "List of Primary
Candidates for Severe Accident Mitigation." These are eight items described in
some detail that LEA believes should also be accepted as possible SAMDAs.
These include:

Venting/Filter Devices
LEA describes two types of devices: filtered containment venting and a
wetwell vent. Both are accepted under items (d) and (e), above.

Containment Spray/Flooding Modifications
I

LEA suggests that a modification similar to that carried out by Boston Edison
Company at its Pilgrim plant might be in order. It would involve modifying the
existing drywell spray system by plugging certain spray nozzles and developing
alternate supply paths for that system. The theory is that the additional paths
would increase the reliability of the system, and the reduction in flow rate would
make a larger number of alternate systems capable of sustaining a spray. LEA
Memo, Attach. 1 at 3-5. The idea is not without some appeal, since it might be
that the cost of such design changes would be small enough to compensate for
their lessened effectiveness compared to that of the completely new system that
we have admitted to litigation.
The Licensee argues that LEA has not shown how this alternative derives
from any of the alternatives discussed in ALAB-819 (pECO Memo at 9), and
that is true, although clearly a dryweII spray of any sort is a heat removal
mechanism, and LEA also suggests a further modification that could be viewed
as providing some core residue control. LEA Memo, Attach. 1 at 4.
The Staff notes that modifications to an existing system are "not among the
design alternatives listed in the . • • RDA report" cited by the Appeal Board.
Staff Memo at 4. That too is true, although the final RDA report includes an
analysis of a completely new system as admitted in alternative (b), above.
We· must, we believe, apply our criteria strictly. The Appeal Board did
not specifically mention any such modified system. It did, in fact, include
a disclaimer of sorts of any such intent when it noted that, in the material
before it, "[t]he authors ofNUREG/CR-2666 did not include consideration of the
containment spray system currently installed at Limerick." ALAB-819, supra,
22 NRC at 694 n.S. Thus such modifications are matters that the Appeal Board
could not have had in mind. They represent an approach to mitigation that arose
in its entirety, not from the materials considered in ALAB-819, but from later
thinking, presumably involving Boston Edison Company and others. Thus the
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Commission in CLI-89-10 has precluded us from considering this approach save
possibly as a late-filed contention. CLI-89-10, supra, 30 NRC at 3 n.l.

Containment Heat Removal Modifications
LEA mentions a variety of modifications that could result in more effective
heat removal. LEA Memo, Attach. 1 at 4-5. There is no indication that these
modifications were all contemplated by the Appeal Board, and in fact even
LEA recognizes that the only real potential candidate for use at Limerick is an
augmented suppression pool cooling function. That SAMOA has been admitted
as system (a), above. Otherwise, the containment heat removal modifications
listed are not accepted for litigation.

Spent Fuel Pool Accident Risk Modifications
For the reasons set forth above, this type of modification will not be accepted
for litigation. Id. at 5-6.

Human Factors Modifications (Including Procedures)
As we have explained above, procedwal and training modifications are not
within the scope of this proceeding. LEA auempts to include these items, as well
as seismic modifications, the lauer modifications including chatter-insensitive
relays. ld. at 6-8. As we have explained, none of these matters is within
the scope as contemplated by the Appeal Board in ALAB-819. The same is
true of the notion of control room design review for human factors deficiencies
mentioned by LEA in the same section of its submittal. Id. at 7-8.

Seismic Modifications
LEA devotes a separate section to additional seismic modifications. Id. at 8-9.
Such modifications would be aimed primarily at reducing accident frequency.
Further, there is no indication that they were among the matters sanctioned
by the Appeal Board. Thus these modifications are beyond the scope of the
proceeding.

Reduction of Transient Initiator Frequency
LEA would litigate modifications intended to reduce transients and hence
reduce accident frequency. Id. at 9-11. As we have explained above, we consider
such measures clearly beyond the scope of the remand.
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Reactor Pressure Vessel Depressurization System Mod(fications
LEA would introduce this subject as a "way to reduce core damage frequency." ld. at 11. Since it is only aimed at reducing core damage frequency,
it is not admissible here.

Current "Best Estimate" Risk Reduction Package for Limerick
Under this caption LEA presents what is apparently a summary of ten
previously mentioned modifications that together comprise LEA's notion of the
optimum package. ld. at 12. Some (e.g., items (a) and (b» have already been
accepted for litigation in whole or in part. The rest have been rejected for reasons
set forth above. (We presume that item ()), "spent fuel proof accident risk
modification," was meant to read "spent fuel pool accident risk modification.")
LEA's Supplemental List
LEA attached to its memorandum a supplemental list of approximately eightyfive items it seeks also to litigate. LEA Memo, Attach. 2. This list was submitted
to Staff and Licensee shortly before the deadline for briefing the Board, and both
these parties complain of the tardiness of the submittal. PEeO Memo at 8; Staff
Memo at 3. PEeO attempted to treat these items in groups. PEeO Memo at
14 ff. Staff declined even to attempt a treatment because of the brief time that
then remained. Stafr Memo at 3. We have examined the lisL It is redundant,
and it is notably lacking in scrutability. Many of the items simply urge us to
consider the alternatives "described in" some reporL Others appear to duplicate
one another or to duplicate matters already dealt with, but the descriptions are
so sparse as to make it impossible to determine exactly whether they overlap or
not. Clearly this submittal does not meet the threshold test of specificity under
any circumstances. We do note one feature, however: buried deep within the
rambling and redundant pUe presented is a series of "core catcher" alternatives.
LEA Memo, Attach. 2 at 4-5. Licensee has stated that "[t]o the extent these
alternatives were later examined by RDA and included in its final report with
costs and benefits related to Limerick discussed with reasonable specificity,
Licensee does not object to the consideration of those alternatives." PEeO
Memo at 32.
The only two core debris control schemes the parties have agreed to examine
are a basemat rubble bed and a dry crucible (cf. item (c), supra). We note
that the final RDA report included analysis of a third approach to core debris
control: diking and thoria plates on the diaphragm floor and thoria-covered
gravel beneath the downcomers in the suppression pool. NUREG/CR-4025 at
3-39 ff. The costs derived for this system are quite comparable to those for the
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rubble bed and substantially less than those for the dry crucible. [d. at 3-44,
47, 50. However, it does not appear that any of LEA's listed devices would
correspond directly to the third RDA scheme. We therefore believe that the third
scheme falls into the category of approaches that can only be introduced as latefiled contentions and that none of the LEA proposals is presently admissible.
The "Supplemental List" appears to be a catch-all of items that might have
application to severe-accident mitigation, irrespective of whether or not the items
fall within the Commission's standard for SAMDAs that are to be considered
in this proceeding. The list, being too cryptic for meaningful analysis, will not
be considered further. No request will be made of the Staff to comment on the
list.
CONCLUSION
The Board has determined that the SAMDAs to be considered pursuant to
NEPA in this proceeding consist of the following: containment heat removal,
core residue capture, and venting. As agreed to by the parties, and approved by
the Board, the SAMDAs include the following: pool heat removal system,
drywell spray, core debris control, anticipated transient without scram vent,
filtered vent, and large containment vacuum breaker.
It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD
Jerry Harbour
ADMINISlRATIVE JUDGE
Frederick J. Shon
ADMINISlRATIVE JUDGE
Morton B. Margulies, Chairman
ADMINISlRATIVE LAW JUDGE
Bethesda, Maryland
July 18, 1989
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Cite as 30 NRC 65 (1989)

LBP-89-20

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Peter B. Bloch, Chair
Gustave A. LInenberger, Jr.
Dr. Jerry Harbour

In the Matter of

Docket Nos. 50-275-0LA
50-323-0LA
(ASLBP No. 89-SSS.Q2-0LA)
{Remand ConcernIng Zlrcaloy
Fire; Adequacy of Supplemental
Environmental Assessment}

PACIFIC GAS AND ELECTRIC
COMPANY
{Diablo Canyon Nuclear Power Plant,
Units 1 and 2}

July 28,1989

The Board dismissed this license amendment proceeding on the unopposed
request of the Intervenor.

MEMORANDUM AND ORDER
(Dismissing Proceeding)

.Pursuant

to the unopposed request of the Sierra Club.1 which is .the sole

1 Siezn Club Request to Wilhc!raw ContentiOllJ, July 24, 1989, is atuched in it. entift:ty.
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Intervenor, and upon consideration of the entire record in this matter, the Board
orders that this proceeding is DISMISSED.
THE ATOMIC SAFETY AND
LICENSING BOARD
Jeny Harbour
ADMINIS'IRATIVE JUDGE
Gustave A. Linenberger, Jr.
ADMINIS'IRATIVE JUDGE
Peter B. Bloch, Chair
ADMINIS'IRATIVE JUDGE
ATTACHMENT
Sierra Club Request to Withdraw Contentions

The Sierra Club has reviewed several recently published documents related
to Generic Issue 82. These documents contain new findings relevant to issues
raised in this proceeding. In addition, NRC staff has provided the Sierra Club
with supplemental information which also has a bearing on this proceeding.
Upon analysis of this additional material, the Sierra Club believes that its contentions concerning the risks of catastrophic Zircaloy fires have been adequately
addressed. We therefore request permission to withdraw our contention regarding this issue.
On Friday, July 23, a telephone conference call was held in which Mr. Rutberg for the NRC, Mr. Locke for PG&E and Dr. Ferguson for the Sierra Club
participated. Dr. Ferguson informed the others of the Club's intention to request
that the contention related to Generic Issue 82 be withdrawn. Mr. Rutberg and
Mr. Locke indicated during this call that they would support this request
Also at issue in this proceeding is the adequacy of the Supplemental Environmental Assessment for the reracking. Dr. Ferguson suggested that the
Sierra Club's contention related to the EA also be withdrawn and that further
informal discussions between Commission staff and the Sierra Club regarding
the implementation of NEPA by the NRC be held sometime in the near future.
Mr. Rutberg agreed that this might be a more productive approach to resolving
the outstanding NEPA issues and that he would be willing to participate in fur-
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ther informal discussion. The Sierra Club therefore requests that the remaining
contention related to the NEPA documents in this proceeding also be withdrawn.
Mr. Rutberg and Mr. Locke indicated that they would support this request also.
Thus, the Sierra Club requests that all the outstanding contentions in the current proceedings be withdrawn with the understanding that further discussion
between the NRC and the Sierra Club regarding the Commission's implementation of the National Environmental Policy Act will occur.
Respectfully,
(signed)
Dr. Richard B. Ferguson
Sierra Club
dated July 24, 1989
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Cite as 30 NRC 68 (1989)

LBP-89-21

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Before Administrative Judge:
John H Frye, III

Docket No. 55-20449
(ASLBP No. 89-588-01-SP)

In the Matter of

RODGER W. ELLINGWOOD
(Senior Operator LIcense for Catawba
Nuclear Station)

July 31,1989

The Presiding Officer sustains Staff's proposed denial of a senior reactor
operator's license application for failure to pass the written examination.

INITIAL DECISION
In September 1988, Rodger W. Ellingwood took an examination in an effort to qualify as a senior reactor operator (SRO) for Duke Power Company's
Catawba Nuclear Station. Although Mr. Ellingwood passed the operating test,
he did not pass the written examination. Staff advised him that he might seek
reconsideration of Staff's grading of the wriUen examination, and Mr. Ellingwood followed this course. On March I, Staff informed Mr. Ellingwood that it
had reconsidered irs marking of the examination in light of Mr. Ellingwood's
comments and had revised his score upward, but had determined that he still
had not achieved a passing score. Mr. Ellingwood filed a timely request for
a hearing with the Commission's Secretary. On April 13 the Secretary, acting
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pursuant to 10 C.P.R. § 2.772(j), forwarded the request to the Chief Administrative Judge who, on April 17, appointed the undersigned to preside.1
In an unpublished Memorandum and Order of April 27, I initiated a proceeding on Staff's proposed denial of Mr. Ellingwood's application. Because the
Commission had not adopted rules to govern the procedures to be employed in
cases such as these, although it had proposed to apply the rules contained in
the recently adopted Subpart L to 10 C.P.R. Part 2,2 I determined that the Rules
contained in Subpart L would apply to this proceeding.' In an unpublished Order
of May 30, the Commission approved this decision.
Pursuant to 10 C.P.R. § 2.1205(h), Mr. Ellingwood and Staff were the parties
to the proceeding. Pursuant to 10 C.F.R. § 2.1231(a) and (b), Staff filed with the
Secretary and served a hearing file containing all documents and correspondence
relevant to the SRO examination taken by Mr. Ellingwood, including any
applicable regulations or Staff guidance.
Following service of the hearing file, Mr. Ellingwood filed and served a
detailed description of the mistakes that he maintains Staff made in the grading of
his examination. He indicated that he did not wish to make an oral presentation
in support of his position. Staff then responded to Mr. Ellingwood's arguments.
I find that oral presentations are not necessary and that the existing record is
sufficiently complete to permit the issuance of this Initial Decision.
The examination that Mr. Ellingwood took consisted of four sections totaling
112.25 points. In order to pass, it was necessary to score at least 80% on the
examination as a whole and at least 70% on each section. Prior to Staff review,
Mr. Ellingwood's grade was as follows:
Category
Value

Score

Percent

77

28.25

23.10
18.125
22.35
20.70

112.25

84.275

74.8

30.0
26.25
Zl.75

69
80.5
73.3

Mr. Ellingwood asked Staff to review sixteen answers. Mter review, Staff
credited Mr. Ellingwood with an additional 2.025 points and deleted questions

1Judge Frededc:k J. Shan was appointed to ~e techniCIl usistaneco in the ~pil.tion of. the t=ml.
2 Su Proposed Rule, Informal Hearing Procedums for Nuclear Reactor Operator LicalSe Adjudications, 54
Fed. Reg. 17,961, April 26, 1989.
, At my request, Staff supplied Mr. Ellinawood with • copy of. Subpm I-
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worth 2.5 points from the examination because they were ambiguous. Thus after
Staff's review, Mr. Ellingwood's score was as follows:
Category
Value

~hange

Score

Percent

29.5
26.25
26.75
27.25

+0.6
+0.85
+0.20
+0.375

23.70
18.975
22.55
21.075

80.3
72.3
84.3
77.3

109.75

+2.025

86.30

78.55

Thus, although Mr. Ellingwood achieved the necessary 70% on each section
of the examination, he fell 1.45% short of the required overall score. Mr. Ellingwood has asked that I restore the three questions that Staff deleted from the
exam and conclude that his answers to these questions were correct. In addition, Mr. Ellingwood challenges Staff's marking of questions 8.02, 8.20, and
6.09 worth 1.0, 0.5, and 0.2 points respectively. If none of the questions that
Staff deleted from the exam are restored as Mr. Ellingwood asks, Mr. Ellingwood will need to score 80% of 109.75 to achieve a passing score, or 87.8,
which is 1.5 points higher than his score as it now stands. If some or all of the
questions deleted from the exam are restored, the number of additional points
that Mr. Ellingwood needs to pass will be reduced as follows:

Questions

Points

Exam
Total

80%

Score

Points
Needed

5. lOa

0.5

110.25

88.2

86.8

1.44

7.07

1.0

110.75

88.6

87.3

1.3

5.lOa &
7.07

1.5

111.25

89.0

87.8

1.2

7.07 &
8.18

2.0

111.75

89.4

88.3

1.1

7.07,8.18
& 5.10a

2.5

112.25

89.8

88.8

1.0

Thus Mr. Ellingwood needs a minimum of 1.0 points restored from the 1.7
points that he contends Staff should not have deducted from his score. Because
Mr. Ellingwood challenges Staff's marking of questions 8.02, 8.20, and 6.09
worth 1.0, 0.5, and 0.2 points respectively, it is evident that he must receive
credit for at least question 8.02 if he is to prevail.
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Question 8.02 postulates that the plant is at 100% power, that one ECes
subsystem is tagged out of service because of mechanical problems with one of
its elements, and that routine maintenance on the other requires that. in order
to maintain one operable subsystem, elements of both must be combined in
a so-called cross-train lineup. The question then asks which of four possible
answers most accurately describes the allowances and limitations imposed by
the technical specifications. Staff stales !bat the postulated facts would require
a plant shutdown begun within 1 hour. Mr. Ellingwood argues that the correct
answer is that the element of the subsystem tagged out of service for mechanical
problems must be returned to service within 72 hours or the plant must be in
Hot Standby within the next 6 hours and Hot Shutdown within the following 6
hours.
Mr. Ellingwood bases his argument on that portion of technical specification
3.5.2 which requires two operable subsystems. If one subsystem is inoperable,
this provision requires the action !bat Mr. Ellingwood gave in his answer.
Mr. Ellingwood also relies on his employer's interpretation of this technical
specification which permits a cross-train lineup in order to have one operable
subsystem. That interpretation, however, also notes that a cross-train lineup will
only be used ''when unexpected plant conditions put us into this situation." It
states that "[ilt will not be a normal practice to intentionally remove equipment
for maintenance ••• that would result in this cross-train lineup."
Because the question clearly postulates that normal maintenance requires the
cross-train lineup, I must sustain Staff's marking of this question. Mr. Ellingwood argues that the question postulated that the ECCS subsystems were already
in this configuration and that, given the choice, he would not permit the routine
maintenance to take place. While I agree that the situation postulated by the
question is as Mr. Ellingwood states, that fact does not help his case. Clearly,
the terms of the documentation provided by Mr. Ellingwood do not permit the
action that Mr. Ellingwood stated he would take.
Because Mr. Ellingwood needed to receive credit for a correct answer on
this question in order to achieve the required 80%, it is unnecessary for
me to consider his other arguments. Even if he were to prevail on all of
his other arguments, he would not achieve the required 80%. However, in
sustaining Staff's marking of the examination, I am compelled to observe that
Mr. Ellingwood has fallen a maximum of 1.5 points, or about 1.4% short of a
passing score. At the same time, Staff has conceded that 2.025 points. or about
1.8%. were incorrectly deducted from Mr. Ellingwood's score on the original
marking and that questions worth 2.5 points, or about 2.2%, were ambiguous
and therefore should be deleted. Consequently, one must wonder whether the
1.4% shortfall in Mr. Ellingwood's score is indeed significant It seems entirely
probable that, given Staff's actions affecting 4.0%, this 1.4% is not a reliable
indication that Mr. Ellingwood lacks the necessary competence to be an SRO.
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Of course Staff must set a pass-fail mark at some point However, Staff is
not without flexibility in its administration of this program. Section 55.47 of the
Regulations provides that Staff may waive examination and test requirements
under certain circumstances. If, as appears to be the case, Mr. Ellingwood
has satisfied all other requirements for an SRO's license, Staff may wish to
consider whether waiving his 1.4% shortfall would be appropriate. Doing so
would not only benefit Mr. Ellingwood, it would also save Staff the expense of
administering another SRO's examination to him.
In consideration of the foregoing, it is ORDERED that
1. Staff's proposed denial of Mr. Ellingwood's application for an SRO's
license is sustained.
2. Pursuant to 10 C.P.R. §§ 2.1253, 2.1255, 2.762, and 2.763, Mr. Ellingwood may appeal this Initial Decision to the Atomic Safety and Licensing Appeal Board by filing a notice of appeal specifying the party appealing and the
decision appealed within 10 days following service of this Initial Decision. If
Mr. Ellingwood appeals. he must file a brief in support of his appeal within
30 days following the filing of his notice of appeal. Staff may fil~ a responsive brief within 40 days following the expiration of the period for the filing of
Mr. Ellingwood's brief.
3. In the event that Mr. Ellingwood does not appeal, this Initial Decision
shall become the final action of the Nuclear Regulatory Commission 30 days
after its issuance.

PRESIDING OFFICER
John H Frye, m
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
July 31, 1989
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFRCE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

Dockat Nos. 50-250

In tha Mattar of

50-251
FLORIDA POWER & LIGHT
COMPANY
(Turkay Point Nuclear Ganaratlng Plant,
Units 3 and 4)

July 12, 1989

In this PartiaI Decision, the Director of Nuclear Reactor Regulation defers
consideration of two issues raised in a Petition filed by Thomas J. Saporito and
denies the remainder of the Petition. Specifically, Mr. Saporito requests that the
NRC keep 'lUrkey Point Units 3 and 4 shut down until the Licensee completes
an internal safety investigation and the NRC completes an investigation of
certain allegations, immediately suspend and revoke the operating licenses for
these units, issue a notice of violation and impose an escalated civil penalty
on the Licensee because of discrimination and harassment, and immediately
issue an order outlining steps to be taken to correct problems with security,
operations, maintenance, plant equipment, and training ,deficiencies. As a basis
for his requests, he alleges that the Licensee has demonstrated problems wilh
maintenance, leadership, "quality improvement," operator behavior, training,
procedural deficiencies, and security; that Ihere has been a chilling effect on
reporting safety concerns as a result of discrimination and harassment against
employees; and that there has been a willful falsification and destruction of
safety-related plant documents. In this PartiaI Decision. the Director defers
consideration of the issues of discrimination and destruction of documents, and
denies the Petitioner's requests with regard to the other issues.
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RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING

The institution of proceedings pursuant to 10 C.P.R. § 2.202 is appropriate
only where substantial health and safety issues have been raised.

TECHNICAL ISSUES DISCUSSED
Systematic Assessments of Licensee Performance
Repairs and Maintenance
Operator Performance
Organization and Management
Procedures and Training.
Security Program.

PARTIAL DIRECTOR'S DECISION UNDER
10 C.F.R. § 2.206
INTRODUCTION
On December 21, 1988, Thomas J. Saporito, Jr., submitted a request pursuant
to 10 C.P.R. § 2.206 that the NRC take certain actions with regard to the Thrkey
Point Nuclear Generating Plant, Units 3 and 4. The request of December 21,
1988, was supplemented by five later submittals dated January 13 and 30,
February 7, April 25 and 26, 1989. These six documents were referred to
the Office of Nuclear Reactor Regulation for consideration pursuant to section
2.206. The documents will be jointly referred to herein as the Petition.
The Petition requests the NRC to (1) keep Turkey Point Units 3 and 4 shut
down until Florida Power & Light Company (FPL, the Licensee) completes
an internal safety investigation and the NRC completes an investigation of
allegations provided by Mr. Saporito to the NRC Region II office on December
5, 1988; (2) immediately suspend and revoke the operating licenses for Units 3
and 4; (3) issue a notice of violation and impose an escalated civil penalty on the
Licensee because of discrimination and harassment; and (4) immediately issue an
order outlining the steps to be taken to correct problems with security, operations,
maintenance, plant equipment, and employee/operator training deficiencies.
As a basis for his requests, the Petitioner makes numerous assertions.
Broadly summarized, these are that the Licensee has demonstrated and/or
experienced: (1) poor maintenance, (2) poor leadership, (3) poor "quality
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improvement,"l (4) unprofessional operator behavior, (5) poor training, (6)
procedural deficiencies, and (1) security problems. Mr. Saporito also cites a
severe chilling effect on reporting safety concerns as a result of discrimination
against and harassment of employees, the willful falsification and destruction
of safety-related plant documents, and the Licensee's inability to address and
resolve these problems effectively. In addition to the Petition, numerous
additional leuers were submitted by Mr. Saporito which urged the NRC to
implement the requests in his Petition.
In support of his assertions, Mr. Saporito refers to numerous documents that.
in his view, have identified problems with the facility. Many of these documents
are simply listed without further explanation as to the concerns these documents
have identified. To the extent that Mr. Saporito has stated his pUIpOse for
citing these documents, the Staff has factored the information provided into this
Decision. However, to the extent that Mr. Saporito has not provided the factual
basis for his request with the specificity required by section 2.206, action need
not be taken with regard to the alleged findings of these documents. See, e.g.,
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), DD-85II, 22 NRC 149, 154 (1985).
By letter dated January 30, 1989, I acknowledged receipt of Mr. Saporito's
Petition. In that letter, I explained that a preliminary review of the concerns
raised in the Petition did not indicate any immediate need to keep the Thrkey
Point Units 3 and 4 shut down, since the concerns did not identify any new
information that was not already being addressed by the Licensee and the Staff,
or of which the Staff was not aware. A notice was published in the Federal
Register on February 6, 1989 (54 Fed. Reg. 5708) indicating that the Petitioner's
request was under consideration.:1 By letter dated February I, 1989, the Licensee
was asked to respond to the Petition. In its response, dated March IS, 1989,
the Licensee stated that. for the most part, the items referred to in statements
made by Mr. Saporito involved information already addressed by the NRC and
FPL, do not raise any safety concerns, are so vague as to preclude meaningful
response, or are demonstrably untrue, and that the relief requested in the Petition
should be denied.
With the exception of two issues raised in the Petition, the NRC Staff review
of the Petition is now complete. Those two issues, which were also submitted
as allegations to the Region IT office, are still under investigation and allege
1 Mr. Slporllo does 1101 exp1ain what he mCl11S by "CJllllity improvement." fur the puposc of this Decision. the
Staffhu interpreted this term to enc:ampus Mr. Siporito'. chima regudjng Ihc Lic:enscc'. quality usurma: and
assertions that the Liccnacc baa failed to ClOmlCt lmg-Ilmding problems in its program. which baa t'CSUlIed in a
r.erally poor enforcement history.
A Icucr to Thornisl. Siporito. Jr.. !rem Thornu E. Murley. Director, Office of Nuclear Rca", ... Regulation,
dated April 14. 1989, acknowledged n:c:cipt or addiliond aubminlls by Mr. Siporito. In that 1=. Mr. Siporito
WI. informed that the NRC would lIot acpuatdy aclmowlcdge n:c:cipt of any futmc leIICrI he might 1U1:mit
~guding

lUlpellSion/rcvoc:ation of the TuxItcy 1\lim 1iccNea.
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that there has been (1) a chilling effect on reporting safety concerns as a result
of discrimination and harassment and (2) a willful falsification and destruction
of safety-related documents. When the investigation is complete, the NRC will
determine whether any action is appropriate to take with regard to these two
issues. With regard to the remaining issues raised by the Petitioner, for reasons
stated in this Partial Decision, the Petitioner's requests are denied.
BACKGROUND
The NRC Staff has been concerned about the performance of the Thrkey Point
plant for a number of years. This has been evidenced by an increasing number
(and magnitude) of civil penalties that peaked in 1986 and 1987, issuance
of several NRC orders for specific improvements, below-average ratings and
identification of areas needing improvement in the NRC systematic assessments
of licensee performance (SALPs), a high level of NRC inspection effort. and the
inclusion of Thrkey Point on the NRC list of plants to be monitored more closely.
Over the years the NRC Staff has identified and documented specific issues or
concern. For example, the most recent SALP report identified maintenance
and operations as areas needing improvement. In two of the three most recent
SALP reports, training has been rated below average. In the confirmatory
order issued by the NRC on October 19, 1987, management concerns were
identified and an independent management appraisal was ordered. Also, in that
confirmatory order, the operator professionalism issue was recognized and a
management-on-shift (MOS) program was ordered. The need for improved plant
procedures was recognized in a confirmatory order dated July 13, 1984, and the
Licensee initiated a broad-scoped procedures upgrade program. A subsequent
confirmatory order dated August 12, 1986, was issued. superseding the order
of July 13, 1984, to expand the scope of requirements to include certain other
items.
In response to these concerns, the Licensee has made many improvements.
In the past few years, several hundred million dollars worth of improved
facilities and equipment have been added at Thrkey Point. such as a new
maintenance facility, a new training b~lding with a plant-specific simulator,
and new steam generators. The Licensee is currently in the process of adding
two new safety-related emergency electric power generators, a major safety
enhancement, at an additional cost of about 80 million dollars. Reliability
of equipment has been enhanced by adding many preventive maintenance and
surveillance procedures for plant equipment. Extensive changes in management
have been made, bringing in new experienced personnel in key pOSitions and
adopting an improved management philosophy. In 1988, the plant set site records
for continuous operation, with no major operational events. The number and
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magnitude of civil penalties also has decreased markedly since 1987. Although
the improvements noted above have been made, and I believe the pIarit to be safer
today than before the improvements were made, the NRC is still dissatisfied with
lUrkey Point's performance. The many program, management, and hardware
changes implemented at 1Urkey Point have not resulted in plant performance on
a par with NRC expectations. We intend to continue to monitor the operation
of the plant closely until it is clear that the plant is operating well and can be
expected to continue to do so.
On December 5, 1988, Mr. Saporito provided the NRC Region n office
with a number of allegations that he refers to in support of his subsequent
requests. Nearly all of these allegations were referred to the Licensee in a
letter from the NRC Staff, dated January 6, 1989. The Licensee responded
to these allegations in a letter dated February 24, 1989. An NRC special
inspection was conducted to follow up on these allegations. The inspection team
reviewed the Licensee's response in conjunction with the followup inspection
of the allegations. Although forty-three of the allegations were substantiated.
the inspection team concluded that the allegations raised no new safety issues
that had not been previously addressed. See Inspection Report 50-250/89-13
and 50-251/89-13, dated May 8, 1989.
Subsequently, on March 3 and 15, 1989, a second group of maintenancerelated allegations was provided to the NRC Region n office by Mr. Saporito.
These were very similar in substance to the earlier maintenance-related allegations. These allegations were sent to the Licensee for response on April 12,
1989. The NRC Stafr has reviewed these allegations and has concluded that
the second group of allegations had little safety significance and will notify
Mr. Saporito of our findings on them under separate cover.
DISCUSSION
For the purposes of the discussion below, the Petitioner's major areas of
concern (which were described earlier in the introduction to this Decision) have
been separated into three categories: (1) poor maintenance, leadership, quality
improvement, lUlprofessional behavior, and inability of management to resolve
these problems; (2) procedural deficiencies and poor training; and (3) poor
security. As noted above, the two remaining issues, relating to a chilling effect
on reporting safety concerns as a result of discrimination and harassment and
willful falsification of documents, are still under investigation.
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1.

Poor Maintenance, Leadership, Quality Improvement, Unprofessional
Behavior, and Inability or Management to Resolve Problems

The Petitioner alleges that Turkey Point Plant has demonstrated poor maintenance practices, poor leadership, poor "quality improvement" (i.e., poor quality
control and a poor enforcement history), unprofessional operator behavior, and
a lack of suitable management expertise to properly address and resolve these
concerns. In support of these assertions, the Petitioner refers to the Enercon
Services Inc. report, which was an independent management appraisal that identified five root causes of performance deficiencies to be inadequate leadership,
inadequate sense of personal accountability, lack of sufficient technical support,
inadequacies in key support systems, and a lack of a strong sense of leadership
in the operations department. which in his view fails to "demand excellence"
from other departments. The Petitioner also refers to the findings of the SALP
report dated February 7, 1985, for the period July 1, 1983, through October
31, 1984 (50-250/85-01; 50-251/85-01), and the most recent SALP report dated
September 13, 1988 (50-250/88-15; 50-251/88-15), for the period June 1, 1987,
through June 30, 1988, which rated the maintenance area Category 3 and had
many adverse findings that the Petitioner lists. The Petitioner also asserts that
because of problems, including maintenance, the Licensee has been unable to
bring Unit 3 on line since early December 1988. Finally, the Petitioner asserts
that conduct of maintenance performed on the Unit 3 thimble guide tube assemblies departed from safety-related procedures. In his view, the Licensee's zeal
to return these nuclear units to operation resulted in "rush work," and a severe
accident may well have resulted from this maintenance activity.
With respect to the Petitioner's concern about poor maintenance, the NRC
Staff has recognized the need for improvement in this area as evidenced by a
low SALP rating in three of the last four SALP periods, including the most
recent one. However, a low SALP rating does not mean a plant is unsafe but
that the NRC believes improvements should be made by the Licensee. Panty
because of aging plant equipment. a good maintenance program is especially
important to ensure a well-run plant. In bimonthly management meetings with
the Licensee since 1987, the NRC Staff has continually focused on the need for
maintenance improvements. The Licensee added a new maintenance building in
1988, has significantly increased the ratio of preventive maintenance to corrective
maintenance activities over the past year, and has markedly reduced the number
of green tags (signifying maintenance needs) in the control room. A special
NRC maintenance inspection was conducted in December 1988, and Inspection
Report 50-250/88-32; 50-251/88-32 was issued on April 4, 1989. This report
concluded that a satisfactory maintenance program had been developed, but that
its implementation is poor. An improving trend was noted, stemming from
changes in management's approach to maintenance and from newly instituted
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programmatic changes. The recent focus at the site on improving the spare parts
program, combined with other improvements in the maintenance program such
as management changes in the maintenance organization and a higher level of
staffing, should assist in improving the overall reliability of plant equipment
Although a number of maintenance-related allegations were presented to our
Region n office by the Petitioner, Inspection Report 50-250/89-13; 50-251/8913 dated May 8, 1989, presented the results of a special inspection of those
allegations, which indicated that no significant safety concerns were found that
would justify shutting down the plant.
The Petitioner also cited an instance of maintenance error in performing work
on the Unit 3 thimble guide tube assemblies, as noted above, and attributes it
to rush work. Our inspection efforts indicate the error occurred because of
carelessness by a worker. Although the guide tube to be repaired was well
marked, and details of the repair work to be performed had been discussed with
the worker, he proceeded to begin work on the wrong guide tube. The mistake
was considered to result from an unacceptable implementation of work controls,
and the worker was dismissed from employment by the Licensee.
With respect to Petitioner's concerns about unprofessional operator behavior,
this concern was raised by the NRC Staff in 1987 and documented in Inspection Report 50-250/87-44; 50-251/87-44, dated December 9, 1987. Although
unprofessional behavior was found not to be pervasive at the site, there were
isolated instances identified and reported in the inspection report. One such
instance involved an unlicensed person manipulating a control under the supervision of a licensed operator, in violation of NRC regulations. This event was
identified by the Licensee, although the Licensee did not respond with action
in a timely manner. The NRC responded with high-level discussions with the
Licensee which resulted in NRC conducting continuous control room observations over an extended period. Since that concern was raised, the Licensee has
appointed a new Plant Manager, a new Operations Superintendent, and several
new operations shift supervisors. In addition, a number of newly trained operators have been added, while some previous operators have been removed from
on-shift duty. As a result the NRC Staff believes the quality of the operations
staff has improved. A new guidance document for profesSional behavior was
prepared for control room operators and committed to by them. Control room
operators have begun wearing uniforms in an effort to establish pride in their
position and teamwork. As part of the confirmatory order of October 19, 1987,
a management-on-shift (MOS) program was implemented in late 1987 to monitor operations. This program was conceived by the Licensee and included a
number of independent managers and personnel, experienced in control room
operations, who served on shift in a monitoring capacity. Because of the operational improvements already implemented and under way, the NRC granted
approval for the Licensee to terminate the MOS program on January 20, 1989.
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With respect to the Petitioner's concerns about management issues, such as
poor leadership, poor quality improvement, and the inability of management
to address and resolve concerns, the NRC Staff recognized the need for improved management at 'furkey Point several years ago. In its confirmatory order
dated October 19, 1987, the NRC Staff confirmed the Licensee's commitment
to cooperate in an independent management appraisal (lMA) of the Licensee's
corporate and 'furkey Point organizations. This appraisal was carried out by
Enercon Services Inc., and issued as a repOrt dated April 18, 1988. The issues
noted above were identified in the IMA along-with numerous recommendations.
The Licensee's formal response to the IMA was dated August 15, 1988. However, actions to deal with the management problems began earlier. Widespread
management changes were made throughout the organization at corporate headquarters and at the 'furkey Point site, bringing in new leadership from outside
the Licensee's organization in several important positions, including a new site
Vice President in mid-1987, a new Operations Superintendent in October 1987,
a new Senior Vice President-Nuclear in January 1988, a new Plant Manager in
May 1988, and a new site Vice President in May 1989. Also, in early 1989, a
new Maintenance Superintendent and a new Security Director were appointed.
In the Licensee's response to the IMA, numerous actions were identified to address and resolve the issues identified in the !MA. Many of these actions have
already been implemented, while some are ongoing, including setting goals and
communicating them to employees, defining job requirements and matching them
with skilled people, and establishing performance measures. Quality improvement information, such as trends in radiation exposures and plant performance
indicators, is updated on a monthly basis and provided to top management
The NRC Staff is continuing to monitor the Licensee's implementation of the
numerous IMA recommendations. We believe the IMA effort and the Licensee's
response so far have resulted in some performance improvements. fur example,
both units have operated in 1988 with few problems, the number and severity
of civil penalties have decreased significantly from the high levels of 1986 and
1987, and an improved and more professional attitude can be seen at the site,
especially in operations. There are still problems to be overcome at the plant,
but progress has been and is being made.

2.

Procedural Deficiencies and Poor Training

The Petitioner raises concerns with regard to the training of personnel and
with procedures. He claims that these problems also have been part of the reason
that the Licensee has been unable to bring Unit 3 on line since early December
1988. In support of his allegations in these areas, he refers to NRC Inspection
Report 50-250/85-32; 50-251/85-32. This report had indicated that there were no
administrative controls or technical specification requirements in place to ensure
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the availability of the nonsafety-grade standby feedwater system. The report
further stated that, with regard to the safety-related nitrogen system, it cannot
be assumed that control room operators would shift the flow control valves from
automatic to manual mode within 6-7 minutes following an accident because (1)
some operators were trained to assume that they had 15 to 20 minutes to take
action, and (2) applicable emergency procedures did not include requirements
for the operators to shift the flow control valves to manual. The Petitioner also
asserts that the Licensee has a well-documented history involving departures
from approved procedures that have resulted in escalated enforcement actions.
With respect to procedural deficiencies, there are two basic reasons for such
deficiencies: (1) the procedures themselves need improvement, and (2) the procedures are not adhered to strictly. The latter problem is a management/training
issue that is expected to improve as the management and training improvements
continue to take effect. The need for improved procedures at Turkey Point was
recognized by the NRC Staff in the early 1980s. After discussions between
NRC and the Licensee, the Licensee proposed a major performance enhancement program (PEP) in a letter to the NRC Region n office, dated April II,
1984. In confirmatory orders issued by the Commission on July 13, 1984, and
August 12. 1986. the PEP program was made a requiremenL One facet of PEP
was a procedures upgrade program.
As part of the procedures upgrade program, a major upgrade was made to
procedures for technical specification surveillances. Many added surveillancesl
procedures were developed to permit operators to more closely monitor the performance of their equipment. Already-existing surveillance procedures were revised and improVed. Additional preventive maintenance procedures were added.
The NRC Staff believes that this effort produced a significant enhancement to
safe plaqt operation. Other procedural improvements include: the adoption
of the writers guide for procedures prepared by the Institute of Nuclear Power
Operations (INPO); the consideration of human factors when developing procedures; required walkdowns of new procedures, where appropriate; and the implementation of upgraded emergency operation procedures in response to NRC
requirements that were developed after the accident at Three Mile Island. The
NRC Stafr recognizes that significant additional improvements are still needed
with respect to procedures at the plant. However, the Licensee has made considerable progress, and the procedure upgrade process is an activity expected to
continue for the life of a plant (at aU plants) and can proceed while the plant
operates.
With respect to training at 1\ukey Point, a new 'naining Superintendent, who
is experienced in operations, was appointed in mid-1987. The training staff was
augmented at that time by about fifteen contractor personnel who had previously
held senior reactor operator licenses. In addition, the non-operator training
changed from a self-teach program to include classroom instruction. The training
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staff has now increased to nearly eighty personnel from fewer than sixty in early
1987. The Licensee's increasing recognition of the importance of training has
led to larger classes of trainees than existed a few years ago. The addition of
a new training facility in late 1986, including a recently added plant-specific
simulator, represents an improved training capability and is expected to result
in a stronger operational staff over the long term. Even with the improvements
noted, the NRC Staff believes further near-term progress is needed, especially
in the implementation of improvements already identified by the Licensee.
This was evidenced by recent unsatisfactory performance on NRC-administered
requalification examinations. Following these exams, extensive retraining and
NRC-monitored reexamination were administered. The Licensee has recently
outlined steps that are expected to lead to a satisfactory training program. For
example, simulator training will be increased, emergency plan criteria will be
designed into the simulator scenario guides, and instructors will be retrained
and evaluated. The Stafr has been closely monitoring the Licensee's progress
in this area.
With respect to certain findings in Inspection Report 50-250/85-32; 50251/85-32 cited by the Petitioner, these findings were published in 1985 and do
not reflect the current state of the plant. Corrective actions were taken years ago.
For example, for the nonsafety-grade standby feedwater system, administrative
controls, such as periodiC testing and limited allowable outage time for the
pumps, have been in place for several years to ensure the availability on demand
of this system. As another example, for the safety-related nitrogen system,
the Licensee responded on October 1, 1986, to an NRC notice of violation.
The Licensee stated that procedures had been revised and operators trained for
proper shifting of the auxiliary feedwater flow control valves from automatic
to manual. This was inspected and closed by the NRC in Inspection Report
50-250/88-14; 50-251/88-14, dated July 29, 1988, which found that these items
had been satisfactorily resolved.

3.

Poor Security

Finally, the Petitioner alleges weaknesses in the Licensee's security program,
as evidenced by what he describes as a continuing number of violations in this
area. In this connection, the Petitioner refers to a number of enforcement actions
taken against the Licensee, as well as the SALP report for the period June I,
1987, through June 30, 1988, which assessed the Licensee's performance in this
area as a Category 3.
The Petitioner has provided no new information regarding security weaknesses. Instead he cites various reports issued by the NRC or to the NRC.
These were all considered in our performance assessment process (SALP) and
formed part of the basis for a SALP Category 3 rating in the area of secu-
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rity. Where significant violations of regulations have occurred, civil penalties
have been imposed to encourage the Licensee to improve in specific areas. The
Licensee has continued to increase its security staff, restructure the management, and add system improvements. The NRC is continuing to require further
improvements. However, the security violations cited by the Petitioner do not
represent a breakdown of the plant security which poses a significant threat to
the public health and safety, or that would justify shutting down the plant. A
plant security system has many redundant and diverse features so that security
is not compromised when one feature weakens.

CONCLUSION
The Petitioner seeks the suspension and revocation of the operating licenses
for the ThrIcey Point facility pursuant to 10 C.P.R. §2.202. In addition the
Petitioner asks that Units 3 and 4 not be permitted to restart until the Licensee
and the NRC Staff complete investigations of allegations provided to NRC
on December 5, 1988. The Petitioner further requests that an escalated civil
penalty be imposed upon the Licensee for discrimination against and harassment
of employees and that NRC immediately issue an order outlining the steps
to be taken to correct problems with security, operations, maintenance, plant
equipment, and employee/operator training deficiencies.
The institution of proceedings pursuant to section 2.202 is appropriate only
where substantial health and safety issues have been raised. See Consolidated
Edison Co. of New York (Indian Point, Units I, 2, and 3), CLI-7S-8, 2 NRC
173, 176 (1975), and Washington Public Power System (wpPSS Nuclear Project
No.2), 00-84-7, 19 NRC 899, 923 (1984). This is the standard that has been
applied to determine whether the actions requested in the Petition are warranted.
For the reasons discussed above, no substantial basis was found for taking
the actions requested in the Petition. Rather, based upon the identification
and pursuit of-concerns by the NRC Staff and the progress and improvements
made by the Licensee in its efforts to resolve these concerns, it is concluded
that no substantial health and safety issues have been raised by the Petition.
Accordingly, the Petitioner's request for action pursuant to section 2.202,
except for the remaining two open issues, is denied. As provided in 10
C.P.R. § 2.206(c), a copy of this Decision will be filed with the Secretary for
the Commission's review.
When the NRC Staff investigation of the issues of a severe chilling effect on
reporting safety concerns as a reSult of discrimination and harassment and of
the willful falsification and destruction of safety-related documents is complete,
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I will further review the Petitioner's section 2.206 request with regard to these
two issues and determine whether any action is appropriate.
FOR TIlE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 12th day of July 1989.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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Kenneth M. Carr, Chairman
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The Commission denies a motion for disqualification.

ADJUDICATORY BOARDS:
DISQUALIFICATION:

DISQUALIFICATION (STANDARD)

STANDARDS

A request that would be insufficient to disqualify a decisionmaker from a
formal adjudication must also be insufficient to bar a decisionmaker from the
nonadjudicatory consideration of an issue.

ADJUDICATORY BOARDS:
DISQUALIFICATION:

DISQUALIFICATION (STANDARD)

STANDARDS

A judge (or Commissioner) should disqualify himself or herself only if "a
reasonable man, cognizant of all the circumstances. would harbor doubts about
the judge' s impartiality."

,
J

8S

ADJUDICATORY BOARD(S):
DISQUALIFICATION:

DISQUALIFICATION (STANDARD)

STANDARDS

NRC decisions have consistently followed the standard applicable to requests
for disqualification of federal judges in that" 'the alleged bias and prejudice to
be disqualifying must stem from an extrajudicial source and result in an opinion
on the merits on some basis other than what the judge has learned from his
participation in the case.' ..

ADJUDICATORY BOARD(S):
DISQUALIFICATION:

DISQUALIFICATION (STANDARD)

STANDARDS

If no extrajudicial source is present, NRC has held that disqualification may
be appropriate if judicial conduct demonstrates a pervasive bias or prejudice.
"mhe right to an impartial adjudicator does not mean that favorable rulings must
be divided equally between the parties, or that a judge may not occasionally use
strong language toward a party or in expressing his views on matlers before him.
Nor does the fact that a judge's actions may be controversial or may provoke
strong reactions by the parties provide grounds for disqualification."

ADJUDICATORY BOARD(S):
DISQUALIFICATION:

DISQUALIFICATION (STANDARD)

STANDARD

Simply because a party criticizes a judicial officer (or the Commission)
or holds that officer up for embarrassment does not mean that the officer
must recuse himself automatically upon request. If mere public criticism
of an adjudicator were sufficient to compel disqualification, the potential for
manipulation of administrative or judicial processes would be unlimited.

ADJUDICATORY BOARD(S):
DISQUALIFICATION:

DISQUALIFICATION (STANDARD)

STANDARD

Even in cases involving congressional scrutiny and criticism of. or comments
on, agency proceedings, a high threshold must be met. In the Commission's
judgment, the discussions between the members of the subcommittee and the
Commission never approached the level held to be prejudicial.
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NRC: AUfHORITY TO INVESTIGATE (SUBPOENA);
ENFORCEMENT OF SUBPOENAS
RULES OF PRACTICE:

SUBPOENAS

Courts have specifically enforced administrative subpoenas in the face of
alleged congressional pressure if the congressional pressure is not directed at
the merits ultimately to be reached by the agency.

ADJUDICATORY BOARDS:
PROCEEDINGS
RULES OF PRACTICE:

BIAS; EFFECT OF OTHER

CONSIDERATION OF ISSUES

The hearing's discussion focused on the propriety of Petitioner's settlement
agreement under the terms of section 210 of the Energy Reorganization Act The
question of the merits of his allegations regarding Comanche Peak never arose,
and the Commission has carefully avoided making any comments on the merits
of those allegations. Therefore, Petitioner can hardly accuse the Commission
of issuing an "opinion on the merits" based upon bias or prejudice from "an
extrajudicial source."

NRC:

INVESTIGATORY AUTHORITY

RULES OF PRACTICE:

INVESTIGATORY AUTHORITY

While it may be inappropriate for an agency to undertake an investigation
solely because of undue congressional pressure, it may undertake an investigation of matters within its jurisdiction supported by an independent agency
determination that such an investigation is appropriate.

ADJUDICATORY BOARDS: EFFECT OF OTHER PROCEEDINGS;
RESPONSIBILITIES (ASSESSMENT OF HEALTH AND SAFETY
RISKS)
ADMINISTRATIVE TRIBUNALS:

JURISDICTION

ENERGY REORGANIZATION ACT:
RESPONSIBILITIES
NRC:

EMPLOYEE PROTECTION;

AUfHORITY TO INVESTIGATE; JURISDICTION

Petitioner has stated allegations concerning matters falling wilhin the NRC's
exclusive jurisdiction - the public health and safety matters at a nuclear power
plant The NRC, not the Departments of Labor or Justice, is directly and
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exclusively responsible for such matters. Although NRC has deferred to the
Department of Labor on the issue as to whether Petitioner's rights under section
210 of the Energy Reorganization Act have been violated. NRC cannot and will
not shrink from its public health and safety responsibilities under the Atomic
Energy Act. Accordingly, NRC has issued the subpoena in an attempt to
determine the details of Petitioner's concerns about the Comanche Peak facility.
ADJUDICATORY BOARDS:
DUE PROCESS:

EFFECT OF OTHER PROCEEDINGS

SIMULTANEOUS HEARINGS

ENERGY REORGANIZATION ACT:
SCOPE OF NRC ACTIVITIES

EMPLOYEE PROTECTION;

The information developed as a result of Petitioner's compliance with the
subpoena will have no effect on his litigation before the Department of Labor.
Petitioner's statutory right to bring concerns to the NRC does not depend on
the technical merits of his allegations.
ADJUDICATORY BOARDS:

EFFECT OF OTHER PROCEEDINGS

ENERGY REORGANIZATION ACT:
SCOPE OF NRC ACTIVITIES
NRC:

EMPLOYEE PROTECTION;

HEALTH AND SAFETY RESPONSIBILITIES

RULES OF PRACTICE:

ADMINISTRATIVE FAIRNESS

Petitioner's DOL claim rests on the argument that he suffered discrimination
because he voiced safety concerns, not because he voiced technically correct
safety concerns.

MEMORANDUM AND ORDER
I.

INTRODUCTION

This matter is once again before the Commission on a request by Mr. Macktal styled a "Motion for Recusation" of the entire Commission from any and
all future actions involving Mr. Macktal. The request, in effect a motion for

88

disqualification,' was filed on July 3, 1989, in conjunction with a "Motion for
Reconsideration" of the Commission's Order of June 22, 1989 (CLI-89-12, 30
NRC 19), denying a "Motion for Protective Order" regarding an administrative
subpoena issued to Mr. Macktal by the NRC's Office of Investigations ("01'').
On July 5, 1989, we issued an order (CLI-89-13, 30 NRC 27) denying the
motion for reconsideration.' We now deny the motion for disqualification.

II.

FACTUAL BACKGROUND

The factual background underlying this controversy has been recited at length
previously. See Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), CLI-89-6, 29 NRC 348 (1989); In re Joseph J. Macktal,
CLI-89-12, supra C'Macktall"). Accordingly, we will refrain from repeating
it fully here except to the extent that it appears relevant. Briefly, Mr. Macktal
was employed for approximately 1 year by the Brown & Root Corporation as
an electrician on the Comanche Peak construction project On several recent
occasions Mr. Macktal has publicly stated that he has information concerning (1)
alleged safety defects at the Comanche Peak facility and (2) an alleged attempted
"bribe" by an officer of Brown & Root to induce him to withdraw an employment
discrimination proceeding before the Department of Labor ("DOL''). On January
7, 1987, Mr. Macktal signed a settlement agreement resolving his charge of
discrimination and withdrawing his DOL proceeding. However, Mr. Macktal
has now repudiated that settlement agreement and reinstituted proceedings before
the DOL.
One of the occasions upon which Mr. Macktal voiced his concerns was
a hearing before the Subcommittee on Nuclear Regulation, Committee on
Environment and Public Works of the U.S. Senate on May 4, 1989. Beginning
sometime before the hearing and continuing thereafter, both the Office of
Investigations and the NRC technical staff repeatedly attempted to schedule an
interview with Mr. Macktal to review his concerns. After all these attempts
failed, on June 5, 1989,01 issued a subpoena for Mr. Macktal's appearance at
the 01 Office in the NRC's Region IV Office located in Arlington, Texas, on
June 15, 1989. Mr. Macktal contested the terms of the subpoena and sought a
protective order which the Commission denied in its June 22 Order. See Macktal
1, supra. The June 22 Order revised the subpoena to establish a new return
date of July 6, 1989.

1 Although there is currently no proceeding from which disqualification of an adjudicator mig)lt be sought, the
provisions of 10 C.F.R. § 2.704(c), which treat the issue or disqualification in the adjudicatory context, are
nevertheless germane to the analysis.
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On July 3, 1989, however, Mr. Macktal filed both this motion and a "Motion
for Reconsideration" of the June 22 decision. The Commission denied the
Motion for Reconsideration 2 days later. See In re Joseph J. Macktal, CLI-8913, supra ("Macktal 2"). Mr. Macktal has since refused to honor the subpoena,
and the Commission has requested the Department of Justice to commence
proceedings to enforce the subpoena in the appropriate U.S. District Court.
We now turn to the "Motion for Recusation," the companion to the Motion
for Reconsideration. In this motion, Mr. Macktal alleges (without supporting
affidavits or any other proof) that (1) "the Commissioners of the NRC have
been embarrassed in front of national television, the press and before the
Senate Oversight [sic] [Subc]ommittee [sic] on Nuclear Regulation" during a
recent congressional hearing; (2) that issuance of the subpoena after "the harsh
criticism [of the Commission] by the subcommittee raises an appearance" that
the "subpoena is in retribution for the embarrassment Mr. MacktaI caused to the
NRC," and (3) that the "NRC wants to use his testimony so that their decision
will be given preclusive effect in (Mr.] Macktal's case before the DOL." Motion
for Recusation at 2 (emphasis in original). The Motion closes with the request
that "[t]he NRC should rescue [sic] themselves from deciding Macktal's cases
. • . [and] allow the . • . Circuit Courts and the Departmcnts of Labor and
Justice to determine Macktal's concerns." [d.

m.
A.

ANALYSIS

Compliance with Applicable Standards

As noted above, there is no adjudicatory proceeding now in progress regarding Mr. MacktaI's concerns.2 Thus, the provisions of Subpart G of 10 C.F.R. Part
2, governing adjudicatory proceedings, do not apply. A fortiori, however, a
request that would be insufficient to disqualify a decisionmaker from a formal
adjudication must also be insufficient to bar a decisionmaker from the nonadjudicatory consideration of an issue. Here, Mr. MacktaI's motion for disqualification
fails to address the criteria established by the Commission for disqualification
requests in adjudications. Furthermore, under the NRC's rules, such motions
2 On August 2, 1989. Mr. Mackul filed a "Statement" indicating that he believed that this question regarding
disqualification was moot bocause he had "no pending motion or requests before the NRC." S~~ Statement
Reg.nling Motion for Recusation a' 1. However. il is wcl1 .cUled thaI a mailer is nol mool if "the challenged
action was in its duration too short to be fully litigated prior to its cessation or expiration; and there was a
reasonable expectation that the same complaining party would be rubjected to the lime action again." Charles
Wright, Law of FeMmr Courtr SS (4th ed.. 1983). citi", Murph, ...
4SS U.S. 478 (1982); Wei....'~i"
... Bradford, 423 U.S. 147 (197S). Here. the Commission found. need to resolve the issue of reconsideration
before it aplicitly addressed the issue of disqualification. Funhermore. while there is no adjudicatory proceeding
involving Mr. Mackul cum:ntly before the Commission. there Is a "reasonable expectation" that the Commission
wiII again have other maIlerS before it involving Mr. Macktal Wei....'ti" ... Bradford. supra. Therefore, we do
not lind the question of potential disqualification to be "moot."

If,.,.,.
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"shall be supported by affidavits setting forth the alleged grounds for disqualification." 10 C.F.R. § 2.704(c).3 The factual allegations in the motion before us
are not supported by any such affidavits; however, we will address the merits
of the motion as a matter of discretion.

B.

Criteria Governing Disqualification

A judge (or Commissioner) should disqualify himself or herself only if "a
reasonable man, cognizant of all the circumstances, would harbor doubts about
the judge's impartiality." Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit I), LBP-88-29, 28 NRC 637, 639 (1988), citing Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit I), CLI-84-20, 20 NRC
1061, 1078 n.46 (1984). However, our decisions have consistently fonowed the
standard applicable to requests for disqualification of federal judges in that" 'the
alleged bias and prejudice to be disqualifying must stem from an extrajudicial
source and result in an opinion on the merits on some basis other than what
the judge has learned from his participation in the case.'" Houston Lighting
and Power Co. (South Texas Project, Units 1 and 2), CLI-82-9, 15 NRC 1363,
1365 (1982), quoting United States v, Grinnell Corp., 384 U.S. 563, 583 (1966).
The same standard applies to presiding officers in administrative proceedings.
Duffield v. Charleston Area Medical Center, Inc., 503 F.2d 512 (4th Cir. 1974).
Accordingly, our decisions have required evidence of an "extrajudicial source"
and a "decision based upon evidence not contained in the record in order to
support a disqualification." See, e.g., Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit I), ALAB-907, 28 NRC 620 (1988); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
681 (1985); Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), ALAB-748, 18 NRC 1184 (1983).4
In the alternative, if no "extrajudicial conduct" is present, we have held that
disqualification may be appropriate if judicial conduct demonstrates a pervasive
bias or prejudice. South Texas, CLI-82-9, supra, 15 NRC at 1366. However,
the right to an impartial adjudicator does not mean that favorable rulings must be divided
equally between the parties, or that a judge may not occasionally use strong language toward
a party or in expressing his views on matters bdore him. Nor does the fact that a judge's

3 See. e.g •• Public Smice Co. 0/ New HampsJUre (Seabrook Satim. Units 1 and 2). ALAB·749. 18 NRC 1195.
1197 n.1 (1983); Detroit Edisorc Co. (Greenwood Enau Ccntc:r. Units 2 and 3). ALAB·22S, S ABC 379. 380
11974); DuqUUM lig'" Co. (Beaver Vallcy Power Station, Units 1 and 2), ALAB·172, 7 AEC 42. 43 n.2 (1974).
.. 'Preliminary assessments. made on !he record. during !he coone or an adjudicatory proceeding - based solely
on application or !he decision·maker', judgment to material properly bc(ore him in !he proceeding' do not compel
disqualification as a mattcr of law." Sltorehom,lllP·88·29. supra. 28 NRC.t 640.l{UOti1lg SoUlh TUIJS. CU·S2-9.
supra, 15 NRC at 1365.
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actions may be controvenial or may provoke strong reactions by the parties provide grotmds
for disqualification.

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-85-5,

21 NRC 566, 569 (1985).5

C.

Application of Criteria to Allegations

Essentially, Mr. Macktal argues that (1) he has held the Commission up to
criticism by members of Congress and the media and in so doing "embarrassed
the Commission in public," and (2) therefore the Commission must recuse itself
from ruling on any other matters relating to him because the Commission will
be unavoidably prejudiced against him because of the unfavorable publicity. In
the alternative, framing the argument in terms of the Commission's criteria, his
argument appears to be either (1) that the issuance of the subpoena is "an opinion
on the merits" based upon the bias or prejudice resulting from the Commission's
embarrassment at the congressional hearing - an "extrajudicial source" - or
(2) that the issuance of the subpoena demonstrates "pervasive bias or prejudice."
These arguments are all fatally flawed.
First, simply because a party criticizes a judicial officer (or the Commission)
or holds that officer up for embarrassment does not mean that the officer
must recuse himself automatically upon request. If mere public criticism
of an adjudicator were sufficient to compel disqualification, the potential for
manipulation of administrative or judicial processes would be unlimited. Even in
cases involving congressional scrutiny and criticism of, or comments on, agency
proceedings, a high threshold must be met. See, e.g., Pillsbury Co. v. FTC, 354
F.2d 952 (5th Cir. 1966); D.C. Federation of Civic Assoc. v. Volpe, 459 F.2d
1231 (D.C. Cir. 1972), cert. denied, 405 U.S. 1030 (1972); Koniag, Inc .• Village
of Uyak v. Andrus, 580 F.2d 601 (D.C. Cir.), cert. denied. 439 U.S. 1052 (1978).
In our judgment, the discussions between the members of the subcommittee and
ourselves never approached the level held to be prejudicial in Pillsbury and its
progeny.6
5 Our decl.siom.like Ihose of Ihe federal court.!. establish a very high Ihreshhold fot di5qualification on Ihe grounds
of bias. For example, in other decisiom. we have pointed out Ihat inadvertent or possibly inaccurate statements
by Ihe adjudicator do not establish bilS. Umerick. ALAB-819. supra. The fact Ihat an adjudicator may have a
"crystallized point of view" on questions of law or policy is not a basis for disqualification_ Lollg Island Ligh/ing
Co_ (Shoreham Nuclear I'oWCl' Station. Unit I). ALAB-m. 20 NRC 21. 34-35 (1984). In 1UI11. "[1)0 establish Ihat
a hearing wu biased. something more must be shown than that Ihe presiding officials decided mal!CtS incorrectly;
to be wrong is not necessarily partisan." North~T1IllIdia1ltJ Public S~rvice Co. (Bailly Generating Station, Nuclear1). ALAn-224. 8 AEC 244. 246 (1974). citing TeMusu Valley Authority (Bellefonte Nuclear Plant, Units 1 and
2). ALAn-I64. 6 AEC 1143 (1973).
6 As Ihe Third Circuit has noted, the Commissioners. IS im]embers of an agency charged by Congress with
adjudicatory functions. 'are ISsumed to be men of conscience and intellectual discipline cal"'ble of judging a
(ColllillULd)
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Moreover, courts have specifically enforced administrative subpoenas in the
face of alleged congressional pressure if the congressional inquiry is not directed
at the merits ultimately to be reached by the agency. See, e.g., Gulf Oil
Corp. v. FPC, 563 F.2d 588,610-12 (3d Cir. 1977), cerl. denied, 434 U.S. 1062
(1978); United Slates v. Armada Petroleum Corp., 562 F. Supp. 43, 50-51
(S.D. Tex. 1982), aff'd, 700 F.2d 706 (5th Cir. 1983). As we read the transcripts
of the May 4 hearing, we find no mention of any reference to the NRC's
resolution of Mr. Macktal's allegations of safety defects or "bribes." Instead, the
discussion focused on the propriety of Mr. Macktal's settlement agreement with
Brown & Root under the terms of section 210 of the Energy Reorganization
Act. The question of the merits of his allegations regarding Comanche Peak
never arose, and the Commission has carefully avoided making any comment on
the merits of those allegations. Therefore, Mr. Macktal can hardly accuse the
Commission of issuing an "opinion on the merits" based upon bias or prejudice
from "an extrajudicial source."
Additionally, while it may be inappropriate for an agency to undertake an
investigation solely because of undue congressional pressure, it may undertake an investigation of matters within its jurisdiction "supported by an independent agency determination" that such an investigation is appropriate. SEC
v. Wheeling-Pittsburgh Steel, 648 F.2d 118, 130 (3d Cir. 1981) (en banc). In
this case, while congressional interest may have reinforced the NRC's concerns,7 Mr. Macktal has stated allegations concerning matters falling within the
NRC's exclusive jurisdiction - the public health and safety matters at a nuclear
power plant. The NRC, not the Departments of Labor or Justice, is directly and
exclusively responsible for such matters. Although we have deferred to the
Department of Labor on the issue as to whether Mr. Macktal's rights tmder
section 210 of the Energy Reorganization Act have been violated, we cannot
and will not shrink from our public health and safety responsibilities under the
Atomic Energy Act. Accordingly, we have issued the subpoena in an attempt
to determine the details of Mr. Macktal's concerns about the Comanche Peak
facility, not because of any congressional criticism about NRC's handling of
settlement agreements.
Second, the information developed as a result of Mr. Macktal's compliance
with the subpoena will have no effect on his litigation before the Department
of Labor. Mr. Macktal alleges employment discrimination under section 210

particular controversy fairly on the basis or its own c:ircumstances.'" Gulf Oil Corp. Y. FPC, 563 F.2d 588. 612
(3d Gr. 19n), c~rt. tk"ud, 434 U.S. 1062 (1978), quotillg U,uted SIDles Y. Morgall, 313 U.S. 409, 421 (1941).
7 As we pointed out in MacltJJI 1. both OI investigators and representatives of the NRC technical stiff began
attempting to interview Mi. Macktal prior to the May 4 hearing. Su Macbal I, 6Upra, 30 NRC at 22 ror
example, NRC representatives sought (unsuccessfully) to urange a meeting with Mr. Macktal when he wu in
Washington for that eongressional hearing. They initiated this process prior to May 4, 1989, well before any
alleged "cmbarrassment."
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of the Energy Reorganization Act. 42 U.S.C. 5851. As we read section 210,
Mr. Macktal's statutory right to bring concerns to the NRC does not depend on
the technical merits of his allegations. Put another way, his DOL claim rests on
the argument that he suffered discrimination because he voiced safety concerns,
not because he voiced technically correct safety concerns.
Additionally, as we also noted in CLI-89-6, we have deferred to the DOL for
an initial ruling on the question of whether the disputed settlement agreement
between Mr. Macktal and the Brown & Root Corporation is a per se violation
of section 210. See Comanche Peak, CLI-89-6, supra, 29 NRC at 355. Thus,
the NRC has already agreed to "allow . •• the Department of Labor • • .
to determine Macktal's concerns" with regard to employment discrimination.
In fact, we took this action at Mr. Macktal's request.s In view of his having
prevailed on this significant issue, he can hardly now complain that we have
demonstrated "pervasive bias or prejudice" toward him. In sum, Mr. Macktal's
"concerns" regarding his settlement agreement and employment discrimination
claims are before the courts and the Department of Labor for appropriate
resolution.' However, the safety of the Comanche Peak plant is the NRC's
responsibility; the subpoena is necessary to help ensure that that responsibility
is met.
Mr. Macktal has stated publicly that he has information concerning alleged
safety violations at Comanche Peak, a plant that is under consideration for
issuance of an operating license in the near future. Mr. Macktal should now
provide that information to the NRC Staff which has the capacity to evaluate
that information and the authority to require Texas Electric to undertake any
corrective action that may be needed. The sole purpose of the subpoena is to
obtain that information so that appropriate action may be taken. The issuance
of the subpoena is not evidence of "pervasive bias or prejudice."

8 SIC Motion Cor Reconsideration DC CIl·88·12 (Dec. 30. 1988).
'In CU·89·6, we noted !hit we hid deferred to !he Depmttnent Labor Cor a roling on Ihc "agreement',
accepubility or legality.•••" Sle 29 NRC I! 355. We !hen noted !ha! "WI: continue to adhen: to our ItItcmcnt in
[CIl·88-12j!hat Ihc cfuputcd agreement does not prevent Mr. Machal !ran bringing any DC his nf'ety concerns
di=\ly to Ihc NRC Staff." 29 NRC at 35S·S6 Do7. This ltatement was not intended to cimJmsen"bc Ihc Depanmcnt
oC Labor', review oC!he Scttlemcm Agreement in any way. Instead. it was intended to encourage Mr. Machal
- and any oIhcr individuals limi1arly lituated - to come Corwnd wi!h !heir eonecrns..
In any event, we note !hit Ihc Depanment of Labor has now invalliUted a provision in anolhcr ,cnk:ment
Igreement which is virtually identical to !he disputed proYisinn in Mr. Mad:tal'. IgreemClll. The DOL held that
Ibis provision was "uncnCorceable IS Igainst poblic policy." See Polini It. Gibb$ " Hill. 87·ERA·38 (July 18,
1989),llip cp. It 7. Accordingly, in light Ihc DOL'I action, Ihc Igreement $fIOufd not pn:vent Mr. Macktal (tan
bringing any oC his ..Cety concems dirCCIly to !he NRC Staff, regardless
any intcrpn:tation
Ihc Igreement'l

or

or

or

disputed terms.
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or

IV.

CONCLUSION

Mr. Macktal has failed to demonstrate any reason why the Commission
should disqualify itself as a body or that any individual Commissioner should
disqualify himselffrom any proceeding to inquire into Mr. Macktal's allegations.
Therefore, we deny the motion.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 16th day of August 1989.
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In the Matter of

PHILADELPHIA ELECTRIC COMPANY
(LImerick Generating Station, Units 1
and 2)

August 16, 1989

The Commission denies Intervenor's request to reconsider or stay its previous
order allowing issuance of a low-power license pending completion of an ongoing adjudicatory proceeding convened to consider severe-accident-mitigation
design alternatives pursuant to a court-ordered remand. The Commission concludes that a balancing of the environmental and economic impacts that may
result from a delay of low-power authorization favors prompt issuance of the
low-power license.

RULES OF PRACTICE:
DECISIONS

IMMEDIATE EFFECTIVENESS OF

An immediate effectiveness review and decision by the Commission is not
required prior to low-power operation. 10 C.F.R. §§ 2.764(a) and 2.764(f)(2).
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OPERATING LICENSE:

LOW-POWER LICENSE

The normal Commission rule is that a licensing board decision resolving
all contested issues in favor of operation and authorizing the staff to issue a
full-power license is effective to authorize the issuance of a low-power license
without further Commission action, because the issues relevant to a low-power
license are subsumed within those relevant to full-power operation. This normal
application of Commission rules need not be altered or suspended where there
is a court-ordered licensing board remand, provided that the issue on remand is
not relevant to low-power operation.

RULES OF PRACTICE:

STAY OF AGENCY ACTION (CRITERIA)

Where a court decision does not mandate a stay, two types of inquiry are
called for in considering whether a stay will be granted: (1) a traditional
balancing of equities and (2) consideration of any likely prejudice to further
decisions that might be called for by the remand. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC 503,521 (1977).
TECHNICAL ISSUES DISCUSSED

Severe-accident-mitigation design alternatives (SAMDAs).

ORDER RESPONDING TO LIMERICK ECOLOGY
ACTION'S MOTION FOR RECONSIDERATION
Limerick Ecology Action ("LEA") has moved the Commission "to reconsider,
stay, suspend, or revoke" our order of July 7, 1989 (CLI-89-10, 30 NRC I),
which concluded that a low-power license can be issued for Limerick Generating
Station, Unit 2, pending completion of an ongoing adjudicatory proceeding
to consider severe-accident-mitigation design alternatives ("SAMDAs"). This
proceeding is being conducted by the Commission in response to a remand
by the U.S. Court of Appeals for the Third Circuit. Limerick Ecology Action,
Inc. v. NRC, 869 F.2d 719 (3d Cir. 1989). For the reasons given in this Order,
we deny the motion to reconsider or stay our previous order.

I.

BACKGROUND

In Limerick Ecology Action, supra, the Third Circuit held in the context of a
challenge to a full-power operating license issued for Limerick Unit I, that the
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Commission violated the National Environmental Policy Act (''NEPA'') when
it excluded from the operating license hearings LEA's contention calling for
consideration of SAMDAs. The Court remanded to the Commission to provide
this consideration. However, the Court did not revoke the operating license for
Unit 1, nor did it modify or vacate the Licensing Board decision authorizing
full-power operation of both units. LBP-85-25, 22 NRC 101 (1985).
In light of the Court's decision, the license applicant, Philadelphia Electric
Company ("PECo"), moved the Commission for clarification of the state of the
licensing status of Unit 2, which is ready to begin operation, given that the
existing Licensing Board decision authorizing operation of both units had not
been vacated. PECo moved that the Commission treat the Licensing Board's
authorization to issue a full-power license for Unit 2 as effective and to direct
the NRC Staff to issue the license once the Staff has made the findings requisite
under 10 C.F.R. § 50.57. LEA and the Commonwealth of Pennsylvania opposed
this motion. The NRC Staff basically supported the motion, asserting that an
operating license could issue prior to completing the consideration of SAMDAs
that the Court said was required by NEPA and that any necessary exemptions
from NRC regulations implementing NEPA would be authorized by law.
In our order of July 7, 1989, CLI-89-10, supra, which LEA asks us to
reconsider, the Commission found it premature to declare that the Licensing
Board's authorization of a full-power license for Unit 2 was effective, because
such determinations are made only after an "immediate effectiveness" review
shortly before a plant is ready for full-power operation. The Commission did,
however, consider whether the Licensing Board's decision should be deemed

effective to authorize the Staff to issue a license for low-power operation. For
the reasons given in our order, we found that the Licensing Board's authorization
adequately supported issuance of a low-power license once necessary NRC
Staff findings have been made.1 We also concluded that no supplementation
of the existing final environmental statement ("FES'') for the Limerick facility,
NUREG-0974, was necessary prior to low-power operation. We made no
decision regarding full-power operation, indicating that the Commission might
need additional information from the parties regarding the, issues that bear on
the effectiveness of full-power authorization.2

1 An immediate effectiveness n:view and dccisim by the Commission itsclt is not required prior to low-power
opcntion. See 10 c.F.R. §§2.764{a) and 2.764(f)(2). Accordingly. the Licensing Board decisim resolving all
cmtestcd issues in favor of Umerick Unit 2. and authorizing the NRC SlIff to issue a full-power license would
normally be effective to authorize the issuance of a low-power license for Unit 2 without further Canmission
action, because the issues relevant to a low-power license are subsumed within those relevant to full-power
opcntion. Our order of July 7. 1989, in effect considered whether this normal application of our rules and
procedures should be altered or suspended in the case of Limerick Unit 2. in view of the ThUd Circuit', decision.
We concluded tILIt it should not, in part because the NEPA inadequacies that the Court found in the licensing
Board', decision could rcasmably be found not relevant to a decision to opcnte only at low power.
20n July 27, 1989, the Canmission issued an order requesting such information from the parties.
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II.

A.

LEA'S MOTION

The Request for Reconsideration

In its motion to reconsider our order of July 7, 1989, LEA objects to
the Commission's conclusion that the Licensing Board's 1985 decision, LBP85-25, is effective to support issuance of a low-power license for Limerick
Unit 2. Much of LEA's motion, however, simply reiterates and reemphasizes the
arguments LEA made in opposition to the applicant's claim that the Licensing
Board decision should be deemed effective as an authorization for full-power
operation. LEA asserts that the Commission showed "no reasoned basis" for
distinguishing between full power and low power in considering the validity of
the 1985 decision. However, the Commission's order was specifically premised
on the distinctions between low-power and full-power operation. CLI-89-10,
supra, 30 NRC at 4.
Even if LEA is correct that action to authorize issuance of a full-power license
prior to completion of consideration of SAMDAs would be inconsistent with
the Third Circuit's opinion (a matter the Commission has yet to determine),
it surely does not follow, as LEA would have it, that permitting low-power
operation likewise would violate the opinion or be contrary to NEPA. As
explained in CLI-89-10, low-power operation is generally a short-term operation
for testing purposes to help ensure that the reactor is ready to go to full power
later on. Although low-power operation does involve criticality and radioactive
contamination of the reactor core, the risk level is much lower than that of fullpower operation, which itself is quite low in a power reactor that meets NRC
regulatory requirements. As a consequence of these differences, some issues
important to full-power operation, such as offsitc emergency planning, are not
relevant at all to low-power operation. fur this reason, NRC regulations permit a
low-power license to be granted before all full-power issues are fully resolved. If
it is LEA's position that for purposes of applying the Third Cireuit's decision no
distinction can or should be made between low-power and full-power operation,
then LEA's views do not lake reasonable account of the regulatory scheme and
the important ways these modes of operation differ.
This is not to say that the Commission believes that a low-power license for
Limerick Unit 2 could have issued without consideration of how that issuance
would bear on the NEPA concerns underlying the Court's remand. In support of
our statement that the Limerick FES remains valid for low-power authorization,
the Commission specifically considered "the degree to which severe accidents,
and the SAMDAs that are intended to mitigate such accidents, arc implicated in
low-power operation." CLI-89-10, supra, 30 NRC at 6. The Commission found
that the materials in the FES "fully support low-power operation without further
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supplementation." [d. LEA presents nothing in its motion for reconsideration
either by way of data or analysis to cast doubt on that conclusion.

B.

The Request for a Stay

LEA requests in the alternative that the Commission stay or suspend authorization for licensing of Limerick Unit 2 because of the Court's decision. LEA
argues that the criteria governing the issuance of a stay on remand are less
stringent than those of the test set forth in Virginia Petroleum lobbers' Ass' n
v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958). LEA is clearly correct in this
assertion. Indeed. if a court decision mandates the issuance of a stay, a stay
must issue. However, as indicated supra, the Third Circuit's decision at issue
did not speak to the issuance of a stay.
Where, as here, however, the court's decision did not require a stay, two types
of inquiry are called for in considering whether a stay will be granted: (1) a
traditional balancing of equities and (2) consideration of any likely prejudice to
further decisions that might be called for by the remand. Public Service Co. Of
New Hampshire (Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC 503, 521
(1977). LEA's motion omits consideration of the second inquiry.
In considering whether there will be any likely prejudice to decisions called
for by the Third Circuit's remand. we emphasize that nothing in the remand
calls into question the findings by the Licensing Board that Limerick as built.
i.e., without SAMDAs, meets Atomic Energy Act safety requirements or the
conclusion in the FES that the environmental cost/benefit balance for Limerick
as built favors operation of the plant. Operation of Limerick Unit 2 is fully
supported by the existing safety and NEPA analysis. The eventual operation
of Limerick Unit 2 is thus not at issue in the remand. What does remain for
consideration is simply the possibility that further cost-effective reductions of
environmental impact can be achieved. So long as these reductions are not
foreclosed by operating the plant while this consideration is going on, such
operation cannot reasonably be found to violate either NEPA or the Third
Circuit's decision, particularly where an avoidable delay in operation would
itself be costly.3
A major concern addressed in our July 7 order was whether low-power testing
might substantially increase the environmental cost of installing SAMDAs at
a later time or o~herwise foreclose the SAMDA alternative. LEA's motion
puts forward no reason whatever to doubt the conclusion we reached in our

3These costs arc not nccCS5arily cmfined to financial burden. on the utility and ultimately m its ratepayers. If
putting off low-power testing leads to delays in full-power opcratim. this delay could in tum cause burdens on
the environment from the continued generation of electric power by fossil fuel stations that could otherwise be
replaced by Limerick's generating capacity.
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order that low-power operation of Unit 2 will not foreclose or unreasonably
prejudice a subsequent implementation of SAMOAs, if the Licensing Board
hearing indicates that that would be a desirable course of action.
With regard to balancing the equities, we would note initially that the Third
Circuit's decision, by its own terms, had no impact upon the effectiveness of
the Licensing Board's initial decision authorizing the issuance of an operating
license for Limerick Unit 2. As we determined in CLI-89-10, nothing in the
Third Circuit's decision regarding SAMOA considerations impinges upon the
validity of the existing FES as it relates to low-power authorization or warrants a
delay in the effectiveness of the existing Licensing Board initial decision insofar
as that decision authorizes low-power operation. In addition, in CLI-89-10 we
recxamined the cost/benefit analysis in light of the Third Circuit's decision
and concluded that the balance favors the prompt issuance of a low-power
authorization for Limerick Unit 2. In view of this and of our determination that
low-power operation will not foreclose or unreasonably prejudice the subsequent
implementation of SAMOAs, authorization of low-power operation at this time
will not harm LEA or the public. As we observed in CLI-89-10, however,
a delay in low-power authorization could preclude the early detection and
correction of facility problems and ultimately delay full-power operation. Such
delays will result in unnecessary economic costs to the Applicant and ratepayers
and avoidable environmental costs (see note 3, supra) to the public. In these
circumstances, the balancing of the equities favors the prompt issuance of the
low-power license for Limerick Unit 2. LEA's arguments to the contrary are
without merit

III.

CONCLUSION

In sum, the Commission finds that our order of July 7, 1989, appropriately
considered the costs and benefits of allowing low-power operation to go forward
in comparison with precluding this operation pending completion of Commission action on the Third Circuit's remand. We do not find in LEA's motion to
reconsider or stay our earlier order any reason to alter our conclusion that the
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preferable alternative is to let low-power operation proceed when the plant is
rcady. Accordingly, we deny the motion.
It is so ORDERED.
For the Commission
SAMUEL J. CHll.K
Secretary of the Commission
Dated at Rockville, Maryland,
this 16th day of August 1989.
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CLJ-89-16

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Kenneth M. Carr, Chairman
Thomas M. Roberts
Kenneth C. Rogers
James R. Curtiss

In the Matter of

Docket No. 55-60755-SP

ALFRED J. MORABITO
(Senior Reactor Operator LIcense
for Beaver Valley Power Station,
Unit 1)

August 16, 1989

The Commission declines to reconsider its earlier decision holding that
because Mr. Alfred J. Morabito, a candidate for a senior reactor operator's
license, accepted employment outside the nuclear area, the controversy over his
qualification for a license is moot.

ORDER
On July 15, 1988, the Commission determined that because Mr. Alfred
J. Morabito, a candidate for a senior reactor operator's license, had taken
employment outside the nuclear area, and was therefore ineligible for a license,
the controversy over his examination grade was moot. We therefore vacated
both the decision of the Administrative Judge which ruled that he had passed the
necessary examinations, and the NRC Staff's denial of his license. In a request
for reconsideration, filed on August 12. 1988. Mr. Morabito urged that issuance
of a license, even though retroactively issued and retroactively revoked. would
assist him in seeking employment in the nuclear area with another employer. We
conclude that Mr. Morabito has not shown that reconsideration of our decision
is appropriate.
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Notwithstanding that that decision for legal reasons held the dispute over the
license to be moot, Mr. Morabito can validly assert to any prospcctive employer
that as of April 20, 1988, an NRC Administrative Judge had ruled that he had
passed all examinations necessary for a license. In the absence of a currently
valid certification of need, however, there is no basis for the Commission to add
its own determination as to whether the requirements for a license were satisfied
at some time in the past. The request for reconsideration is therefore denied.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 16th day of August 1989.
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CLJ-89-17

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Kenneth M. Carr, Chairman
Thomas M. Roberts
Kenneth C. Rogers
James R. CurtIss

In the Matter of

Docket No. 50-353-0L-2

PHILADELPHIA ELECTRIC COMPANY
(LImerick Generating Station.
Unit 2)

August 25. 1989

The Commission authorizes the Staff, once it has made the requisite safety
findings under 10 C.F.R. § 50.57, to issue a full-power license for Limerick
Unit 2 without prejudice to the outcome of an ongoing Licensing Board
proceeding convened to consider the environmental consequences of severeaCcident-mitigation design alternatives ("SAMDAs") pursuant to an order of the
U.S. Court of Appeals for the Third Circuit
RULES OF PRACTICE:

IMMEDIATE EFFECTIVENESS REVIEW

The Commission reviews all licensing board decisions authorizing issuance
of full-power operating licenses before the NRC Staff can issue the license. 10
C.F.R. § 2.764(f)(2).
RULES OF PRACTICE:

IMMEDIATE EFFECTIVENESS REVIEW

In an immediate effectiveness review under 10 C.F.R. § 2.764(f), the Commission decides whether a Licensing Board decision issued after full hearing and
favorable to the applicant may be made effective so as to authorize full-power
licensing pending further administrative appeals.
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NEPA:

REQUIREMENTS

NEPA does not always require resolution of all contested environmental issues
and completion of the entire NEPA review process before an operating license
may issue. 40 C.F.R. § 1506.1.
RULES OF PRACTICE:

INTERVENTION

Additional hearings on environmental issues prior to issuing an operating
license serve no purpose when persons seeking the hearing cannot identify with
basis and specificity any significant flaws or shortcomings in the environmental
analysis supporting prompt issuance of the license. See 10 C.F.R. § 2.714(b).
NEPA:

ENVIRONMENTAL ANALYSIS

The potential increase in occupational exposure from installation of SAMDAs
after full-power operation has begun is insignificant compared (0 the general
risks of nuclear energy generation, which have already been found to be small
and acceptable.
NEPA:

ENVIRONMENTAL ANALYSIS

The environmental effects of electricity generation equivalent to one fuel cycle's full-power operation of Limerick Unit 2 arc smaller for nuclear generation
than for expected nonnuclear alternatives.
NEPA:

COSTIBENEFIT ANALYSIS

Only financial costs that increase due to delay in the operating license should
be counted in the dollar cost of postponing operation.
NRC:

RESPONSIBILITIES UNDER NEPA

Where it is uncontested that full-power operation for a period not to exceed
the first fuel cycle will not foreclose implementation of any SAMDA under consideration should the Commission's decision at the conclusion of the litigation
find SAMOA installation necessary, the only implication of fuli-power operation that need be considered by the Commission is the environmental effect of
operating without SAMOAs for one fuel cycle.
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TECHNICAL ISSUES DISCUSSED
Severe-accident-mitigation design alternatives (SAMDAs).

MEMORANDUM AND ORDER
INTRODUCTION
For the reasons set forth below, the Nuclear Regulatory Commission ("NRC"
or "Commission") has determined that the current record in this proceeding
provides the necessary basis for authorizing the issuance of a license to the
Philadelphia Electric Company ("PECo") to operate the Limerick Generating
Station, Unit 2 ("Limerick") at full power. The Commission finds that the balance of factors set forth in 10 C.F.R. § 2.764(f)(2)(i) as well as consideration of
environmental matters under the National Environmental Policy Act ("NEPA")
favor commencement of operation now rather than waiting for the outcome of
the proceeding currently pending before the Atomic Safety and Licensing Board
("Licensing Board'') concerning severe-accident-mitigation design alternatives
("SAMDAs"). This decision is without prejudice to the Licensing Board decision, and the license is subject to amendment as a result of the outcome of that
proceeding. Since we expect that there will be a Licensing Board decision on
the merits of the SAMDA issue before the first refueling outage, we need not
consider at this time whether the matter of full-power operation beyond the first
refueling outage should be subject to further conditions based on the outcome
of the Licensing Board proceeding. We note, however, based on material to be
discussed in this Order, that any further requirements on the Licensee that might
be reasonably foreseen to arise out of the Board's consideration of SAMDAs
will not be foreclosed by the present authorization.
BACKGROUND
On July 22, 1985, the Licensing Board issued its Fourth Partial Initial
Decision ("PIO") which resolved all remaining contested issues in favor of
PECo and authorized the Director, Office of Nuclear Reactor Regulation, to
issue PECo a full-power operating license for the Limerick Generating Station,
Units 1 and 2, LBP-85-25, 22 NRC 101. The Commission issued a full-power
operating license for Unit 1 on August 8, 1985.
On February 28, 1989, the U.S. Court of Appeals for the Third Circuit issued
its decision in Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719, which held
that the agency had erred in dismissing a contention by intervenor Limerick
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Ecology Action (''LEA'') that sought to obtain consideration of SAMDAs for
Limerick. The Court declared that, as part of its responsibilities under NEPA,
the Commission had to give consideration to SAMOAs, and remanded the matter
to the Commission for further proceedings.1 On May 5, 1989, the Commission
entered an order (unpublished) directing the Chairman of the Atomic Safety
and Licensing Board Panel to convene a licensing board to conduct further
proceedings on the issue of SAMOA consideration, consistent with the Court's
directive.2
On June 5, 1989, PECo filed with the Commission a motion for clarification
of the licensing status of Unit 2 pending completion of the ongoing adjudicatory
proceeding. On July 7, 1989, the Commission issued CLI-89-10, 30 NRC I, a
Memorandum and Order responding in part to PECo's motion. In CLI-89-10,
the Commission found that the Court's decision did not preclude low-power
authorization for Unit 2. A low-power license was issued on July 10, 1989.
However, the Commission deferred its consideration of full-power operation
until its immediate effectiveness review under 10 C.F.R. § 2.764(f)(2).
On July 26, the Commission issued an order (unpublished) considering the
impact of the Third Circuit's decision, the parties' filings, and the requirements
of NEPA on the full-power license. The Commission noted that
the Third Circuit did not take issue with any of the agency's findings on NEPA issues save
one: its failure to analyze under NEPA the additional maUer of the alternative of further
mitigation of the consequences of severe accidents through certain facility design changes.
Left standing by the court are the NRC staff's assessments in 1he fmal FES that the risks
of a severe accident itself are small, NUREG.()974, at 6-3; that operation of the IJmerick
generating station would have a minimal environmental impact for full power operation,
id. at 6-4; and that for full power operation, there was an overall favorable balance of
the benefits of the plant versus the environmental costs that could result, id. Thus, the
basic NEPA Cramework supporting Limerick Cacility operation, including low-power testing,
remains in place. Additionally, PECo estimates that delay in operation will increase the cost
of IJmerick Unit 2 by $35.7 million dollars per month, and will increase the fuel costs of
PECo's customers by $11.9 million Cor each month of delay. PECo motion at 18.
Given these factors, the public interest does not dictate that a safe facility which is ready
to operate should stand idle while litigation on SAMOAs proceeds if compliance with NEPA
can otherwise be achieved.

Order at 4-5 (footnote omitted).

1 The Court did not enjoin. let aside, suspend. or dctennine !he validity of the gnnt of an operating license to
Limerick Units 1 and 2. limeriel Ecology Actio1l. supra, 869 F.2d at 741 nZl.
2 The Court also ordered !he Cc:mmission to consider on remand a contention raised by the inmates of the
Graterford Correctional Institution concerning the adequacy
the Limerick radiological emergency response
plans. Pursuant to a stipulation by !he parties to that proc:ccding, the Licensing Board dismissed the contention
and terminated the proceeding on August 11, 1989. LBP·89·22, 30 NRC 137 (1989).

or
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Accordingly, the order asked specific questions intended to elicit from the
parties sufficient information to enable the Commission to determine whether
full-power operation for a period up to the first refueling outage may take place
during the pendency of the Licensing Board proceeding without compromising
the aims of NEPA.3
On August 1 and 2, the parties responded to the specific questions asked by
the Commission.4 On August 9, PECo and the NRC Staff filed replies. LEA
filed its reply on August 14.

THE QUESTION OF FURTHER HEARINGS
LEA, in its reply, claims that the Licensing Board hearing must be completed
before the Commission can authorize a license, and that the Commission
must allow discovery and full adjudicatory hearings before it can make the
NEPA determination posed in its July 26 order. In accordance with 10
C.F.R. § 2.764(f)(2), the Commission reviews all licensing board decisions
authorizing issuance of full-power operating licenses before the NRC Staff can
issue the license. Such a review does not give rise to hearing rights. Oystershell
Alliance v. NRC, 800 F.2d 1201, 1206 (D.C. Cir. 1986); accord. Eddleman
v. NRC, 825 F.2d 46. 48 (4th Cir. 1987). Nor does the Atomic Energy Act
prevent a licensing decision from becoming effective prior to a review on the
merits. Oystershell Alliance, 800 F.2d at 1206. Instead, the Commission's
regulations provide only that the Commission will
review the matter on its own motion to determine whether to stay the effectiveness of the
decision. An operating license decision will be stayed by the Commission. insofar as it
authorizes other than fuel loading and low power testing, if it determines that it is in the
public interest to do so, based on a consideration of the gravity of the substantive issue, the
likelihood that it has been resolved incorrectly below, the degree to which correct resolution
of the issue would be prejudiced by operation pending review, and other relevant public
interest factors.

10 C.F.R. §2.764(f)(2)(i).
This determination. which is without prejudice to further decisions on the
merits on issues raised in the licensing proceeding, allows the Licensing
Board's authorization of full-power operation to become effective while the

3 This time period was ,elected based on the hypothesis that any SAMOAs thlt might be insulled following the
licensing Board proceeding could be insulled during the first refueling ouLtge. One of the questions presented
to the parties attempted to ascertain whether this hypothesis WlS correct.
4 LEA', August 1 =pense did not attempt to answer the questions, but alleged that the Commission', questions
and the time given forrcsponse were inadequate, and that the Commission could not license Unit 2 until completion
of the licensing Board proceeding. On August 7, the Canmission granted LEA additional time to file its reply.
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resolution of contested issues continues through the administrative appeals
process. Oystershell Alliance, 800 F.2d at 1206.
Ordinarily, in a Commission immediate effectiveness review under 10 C.F.R.
§ 2.764(f) the Commission decides whether a licensing board decision issued
after full hearing and favorable to the applicant may be made effective so as
to authorize full-power licensing pending further administrative appeals. The
underlying principle is that the Commission itself, as opposed to its subordinate
adjudicatory boards, must take direct responsibility for the important decision
to permit a nuclear power plant to begin full-power operation. The instant
ease is unusual in that, while all contested safety issues have becn fully heard
and resolved, NEPA issues remain pending for hearing before the Licensing
Board as a result of the Court's remand. However, NEPA itself does not
always require resolution of all contested environmental issues and completion
of the entire NEPA review process before the license can issue. See 40
C.F.R. § 1506.1. Thus, the presumption in the immediate effectiveness review
rule that there has been a full licensing board decision on all contested issues
is not necessarily applicable here. Nevertheless, the underlying principle of
the immediate effectiveness review rule - that the Commission itself must
take direct responsibility for the decision to allow commencement of full-power
operations - still applies. Since the underlying principle is fully applicable,
we believe we are justified in conducting this immediate effectiveness review.
In conducting this review we have followed the usual review procedures
except that LEA was given two opportunities, rather than one, to file written
comments with the Commission. The Commission does not hold formal
hearings as a part of its effectiveness reviews (see Eddleman v. NRC, 825 F.2d
at 50), and there is nothing in this case that warrants a departure from the usual
practice. All of the facts relied upon for this decision are on the record of the
pleadings filed with the Commission.
Even assuming arguendo that the Commission was required to offer LEA a
formal hearing on the findings that form the basis for our decision to permit
full-power operation of Unit 2 without waiting for the outcome of the SAMOA
proceeding before the Licensing Board, for such a hearing to go forward LEA
would have to have raised issues for hearing with adequate basis and specificity.
See 10 C.F.R. § 2.714(b). In our order of August 7, 1989 (unpublished), granting
LEA an extension of time for further comments, we specifically asked LEA to
"state with specificity the portions of the NRC staff and applicant's response
with which it disagrees, and outline insofar as possible the specific factual basis
for the disagreement." Order of August 7 at 2. LEA's response of August 14
did not offer any such material. Rather than identify with basis and specificity
any significant flaws or shortcomings in the factual case for concluding that a
delay in full-power operation will result in greater environmental impacts and
financial burdens than allowing full-power operation now, LEA simply asked
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for another extension of time and admitted that it does not have the information
to litigate these matters except "after adequate discovery and in the course of
the required hearings." LEA Response of August 14 at 10.
The inadequacy of LEA's response makes clear that an additional hearing
would serve no purpose. Even if LEA were granted the right to a hearing, that
grant would not convey a right to conduct a random fishing expedition. A party
to a hearing is not entitled to discovery unless and until that party succeeds in
putting forward litigable contentions with basis and specificity. LEA's filings
demonstrate LEA's inability to meet this threshold test Accordingly, the
Commission concludes that it is neither necessary nor appropriate to offer LEA
a formal hearing on the issues that bear on our present decision. LEA remains,
of course, a party to the hearing before the Licensing Board where LEA has the
opportunity to litigate its views and concerns about SAMDAs.
ENVIRONMENTAL ANALYSIS
The Commission's July 26 order requested an evaluation of the potential
environmental impacts of permitting full-power operation before, rather than
after, conclusion of the Licensing Board proceeding on SAMDAs. In this
regard, the Commission requested an evaluation of the incremental increase
in occupational exposure resulting from the installation of SAMDAs after one
fuel cycle is completed; the difference in risk level associated with operating
the plant without SAMDAs for one fuel cycle; and the environmental effect of
using alternative replacement power. The NRC Staff was directed, and the other
parties were invited, to:
1. Provide an evaluation of the incremental increase in occupational
radiation exposure associated with postponing the installation of
SAMDAs to the first refueling outage;
2. Provide an evaluation of the incremental environmental effects from
the risk of severe accidents of operation of Limerick Unit 2 with no
SAMDAs in place for one fuel cycle [note that NUREG-I068 and
the references cited therein provide numerical estimates of the public
risk (e.g., early and latent fatalities per year, person-rem per year)
associated with full-power operation of the Limerick facilities];
3. Provide an evaluation of the incremental environmental effect of
generating nonnuclear replacement energy equivalent to one fuel
cycle's energy production by Limerick Unit 2;
4. Provide an evaluation of whether operation of Unit 2 for one fuel
cycle would foreclose later installation of SAMDAs;
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5.

Provide an evaluation of the dollar cost resulting from a delay in
starting up Limerick Unit 2 for a period of time equivalent to one
fuel cycle.
The Commission has, after receipt of the parties' responses, analyzed the
potential environmental impacts of permitting full-power operation before conclusion of the Licensing Board proceeding on SAMDAs. Our analysis follows.

1.

Incremental Increase in Occupational Radiation Exposure

The possibility of increased occupational radiation exposure is the most
obvious possible consequence of letting Limerick Unit 2 begin full-power
operation now if the Commission later determines as a result of the ongoing
hearing before the Licensing Board that installation of SAMDAs is desirable.
Postponing SAMDA installation to the first refueling outage will require work
to be performed in radiation fields caused by full-power operation, while
installation could be done in a nearly radiation-free environment if full-power
operation were delayed.
The potential increase in occupational exposure from installation of SAMDAs
after full-power operation has begun turns out to be relatively small. PECo has
estimated the increase in occupational radiation exposure for the spectrum of
SAMDAs. PECo Response of August 2, Appendix A. The NRC Staff did not
form its own estimate, but instead evaluated and agreed with PECo's estimate.
NRC Staff Response of August 2 at 2-5. The largest estimate of occupational
radiation exposure for any SAMDA contemplated, 416 person-rem, is less than
half the average annual collective occupational dose that has been experienced
for boiling water reactors such as Limerick (see NUREG/CR-4160 at ix), and
corresponds to a risk of 0.04 premature cancer death in the work force involved.
See CLI-89-10, supra, 30 NRC at 7.5
The insignificance of the increased risk can be better understood when compared to the general risks of nuclear energy generation discussed infra. The
health effects of the occupational radiation exposure associated with implementation of SAMDAs in a plant that has experienced full-power operation for one
fuel cycle are small compared to the general mortality and morbidity risks for
nuclear energy generation, which have already been found by the NRC to be
small and acceptable. In any event, this is a worst-case estimate based on the
assumption that installation of SAMDAs is warranted - at this point, the need
for installation of SAMDAs has not been established.
5 Even if the estimates of occupational ndiation exposure for each SAMOA were totalled to arrive at a dose
estimate for installation of all SAMOAs under considcntion. the estimated exposure would total only 751 personrem. This is still considenbly less than the avenge annual collective occupational dose. Further. it is extremely
unlikely that more than one or two SAMOAs would be installed. and it is not certain that the exposure in installing
multiple SAMOAs would be additive.
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2.

Incremental Environmental Effects from the Risk of Severe Accidents
for One Fuel Cycle

Any installation of SAMDAs that might ultimately be required would arguably reduce the severe-accident risk associated with operation of the facility. How much reduction could be achieved is not yet known but. obviously,
SAMOAs cannot do more than reduce the severe-accident risk to zero. Thus, the
severe-accident risk figures presented by the NRC Staff can be regarded as upper bounds to the reduction in risk that could result from the implementation of
any SAMOA. This assumption that a SAMOA might reduce the severe-accident
risk to zero is conservative in the context of the present NEPA analysis and
tends to compensate for uncertainties in risk estimates and the possibility that
the reduction in risk from the installation of SAMOAs is greater than we have
assumed.6
The NRC Staff and PECo have independently estimated the risk of severe
accidents. NRC Staff Response of August 5 at 5-8; PECo Response of August
2, Appendix A. Both report estimates of early fatalities, latent cancer fatalities,
and person-rem. In addition, the Staff estimated the land area for long-term
interdiction. The estimates are expressed in terms of consequences multiplied
by the probabilities. The Staff's largest risk estimate, based on the entire region
rather than limiting calculations to a 50-mile radius, is 0.008 early fatality,
0.06 latent cancer fatality, and 1000 square meters of land requiring long-term
interdiction. Staff Response at 7.
The Staff's and PECo's estimates of severe-accident risk arc in some disagreement. The Staff's estimates range from (approximately) a factor of 2 to a
factor of 10 greater than PECo's, but arc still low. Regarding this difference, it
should be noted that both estimates are based upon the Limerick Probabilistic
Risk Assessment and the Severe-Accident Risk Assessment ("SARA"), the lat-

6The inclusioo of severe-accident rlslc as an additive element in the total environmental impact involves a
canpanbility questioo. Most environmental impacts Ire realistic expectation values in the sense that they are
indeed expected to occur, whereas the severe-accident risks Ire Ictuarial nwnbers, calculated by mUltiplying a
very low estimated frequency of occurrence by a large consequence should an accident occur. Thus, the severeaccident rlslc ligures are not true expectation values. In actual fact, either a severe accident will 1101 occur during
the course of a fuel cycle, in which Clse there are no consequences, or I severe accident will occur, in which
case the coosequenoes will be much larger than the actuarial rlslc ligures. An actuarial estimate such as this is a
mathematical device which includes the low-frequency Ind high-coosequencc aspects in me number. Although
the comparability question exists, the actuarial ligures will nevertheless be used here, for the following reasoos:
(a) The actuarial ligures attempt to include both the low frequencies and high coosequences of severe
accidents. No better method has presented itself.
(b) Similar canparability questions abound in enviroomental impact studies.
(c) A separate decision on the safety of the plant has already been made and WlS not challenged by
LEA in the proceedings before the Third Circuit. This decision in effect states that the severe-accident
frequency I$sociated with full-power operatioo of the facility is sufficiently low as to be considered
acceptable under the Atanic Energy Act.
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ter of which dates back to 1983.' Both the Staff and PECo have attempted to
update the 1983 SARA to reflect modifications to the plant that have occurred
since that date. Years of experience with Limerick Unit 1 have provided some
plant-specific data which PECo has used in this update, but which the Staff
has not reviewed. Given this, and in view of the wide uncertainty bands of all
PRAs, the difference is understandable.8
The severe-accident risk is only one of the environmental impacts of nuclear
power plant operation. Although the implementation of one or more SAMDAs
might arguably reduce the severe-accident risk, we agrce with LEA that, in
comparing the impacts of operation of the facility with the impact of delay
(e.g., generation of electricity from alternative nonnuclear facilities), all the other
components (i.e., the environmental impacts of normal or routine operation)
should be included for an accurate comparative assessment of the incremental
environmental impact of generating nonnuclear replacement energy equivalent
to one fuel cycle's production. LEA Response of August 1 at 7. Moreover,
these environmental effects of operation include all activities, from mining to
waste disposal, needed to support the plant for the period in question.
The environmental effects of using nuclear energy for electric power generation include, in addition to the severe-aecident risk, contributions from the
mining, transportation, and refining of uranium ore, the fabrication of fuel elements, the normal effluents from the reactor facility, waste disposal, and the
routine occupational radiation exposure of plant workers. Many of these effects
are not directly related to radioactivity, but instcad arc analogous to the mortality, morbidity, and ecological effects of any industrial operation. All must
be included in the evaluation of the environmental effects of the uranium fuel
cycle.9

'LEA purports to challenge the Starr', analysis. LEA Respmse of August 14 at 9-10. However, LEA provides
no quantitative information to indicate that other figures would be appropriate. Ruther, as we have indicated, the
Staff's figures are not new information. LEA had ample opportunity to challenge the Starr's figures in the course
oC the previous litigation.
r'Urther, LEA attempts to expand the inquiry beyond severe-accident issues. Su LEA Respmse of August 14
at 10-12 (discussing Crud-Induced Localized Corrosion). Such generic challenges go beyond the narrow question
at hand. LEA may not use this immediate effectiveness proceeding to litigate or re1itiglte every Commission
finding with which it disagrees.
8 These estimates are "best" estimates IS expressed by the parties presenting them. All of these numbers are
subject to lome uncertainty, i.e., each parameter has associated with it not only • "best" estimate but also a
mathematical distribution about this estimate. Thus, it is recognized that true values may deviate ,anewhat from
the estimates. Nevertheless, these estimates are the best estimates currently available, even though the possibility
cannot be excluded that an incorrect conclusion could be leached. This would only happen, however, if the
estimates associated with nuclear operation deviated considerably in one direction and the estimates associated
with fossil-fueled generation deviated considerably in the other direction. While LEA challenges these estimates,
it offers no alternative information.
9 These fuel cycle impacts are let out quantitatively in great detail in the Commission', fuel cycle rule. S" 10
c'F.R. § 51.51, "rable S-3n."
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3.

Incremental Environmental Impact of Generating Nonnuclear
Replacement Energy Equivalent to One Fuel Cycle's Energy
Production

We have discussed at some length the environmental impacts of nuclear generation to emphasize the Commission's acute awareness of the environmental
consequences of the action it is authorizing. However. the fact that operating
Limerick Unit 2 will have environmental impacts cannot be said to act against
operation of the plant before one also looks at the impacts of the alternatives
to that operation. The only realistic alternative to letting Unit 2 begin to generate electricity is continued fossil-fuel generation that Limerick would replace.
Electrical generation using fossil fuels is not environmentally inconsequential.
The use of coal as a fuel for generation of electrical energy involves the mining and transportation of very large quantities of material. Coal mining involves
significant occupational hazards as well as effects on the ecosystem. while transportation of large quantities of coal has significance as a hazard to the public.
Finally, the effects of stack emissions must be considered.
Oil is generally, less hazardous to produce at the wellhead than mining an
equivalent quantity of coal. Also, stack emissions are generally much less. Of
course. the use of oil to generate electricity also raises questions about additional
cost and foreign policy and foreign trade considerations.lo
It is possible, as LEA has done. to contemplate still other. more exotic
sources of electrical energy, or still other alternatives such as conservation.
LEA Response of August 14 at 13-17. However, none of these are practical
alternatives in the short term, and LEA has produced no information to show
that these alternatives are likely to be pursued to replace the power Limerick
Unit 2 would generate if the plant were allowed to go to full power in the near
future. Thus. the realistic alternative to full-power operation of Limerick Unit
2 is continued electrical generation based on coal and oil.
All of these effects must be evaluated quantitatively for both nuclear and
nonnuclear generation, and the results balanced against each other. to arrive at
an estimate of the incremental environmental impact of generating nonnuclear
replacement energy.
The NRC Staff and PECo have independently evaluated the environmental
effects of the generation of electrical energy equivalent to one fuel cycle's fullpower operation of Unit 2, in terms of mortality and morbidity for both plant
workers and the general public, for both nuclear generation and nonnuclear
generation. Staff Response of August 2 at 9-16; PECo Response of August
2, Appendix A. In addition, both evaluated at least qualitatively the ecological
10 Unlike coal. oil·fired generation cames with it a possibility of accidents with scvcrc environmental impacts.
paniculady if tanker transportation is necessary. Curnntly. quantitative estimates of the severe·accident risk
associated with oil arc lacking.
.
,I
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impacts of the two means of generation. Although the Staff's and PECo's
estimates differ, which is not unexpected in areas such as this where there is no
unanimity among the tec~nical community, both estimates greatly favor nuclear
generation as having the .lesser environmental impact. The Staff's estimate,
which is the less favorable to nuclear generation, nevertheless calculates a
favorable balance in terms of mortality (6.2 fatalities for the fossil fuel option
vs. 1.0 to 1.4 for nuclear) and morbidity (98 for fossil vs. 14 to 27 for nuclear).
These figures imply one life lost for every 13 weeks that Limerick Unit 2 remains
shut down and replacement power must be found.
LEA claims that the delay in operation until the SAMDA issue is litigated
need not be as long as 15 months, and would be "probably only a few months
at most." LEA Response of August 14 at 19. While we agree that the delay
may not be as long as 15 months, we do not share LEA's optimism. LEA states
that "much progress could ~ made in the litigation before the Commission
need address the full power question at all, that is, while low power testing is
underway." [d. Low-power testing began on August 12; the parties have not
yet even agreed to a discovery schedule in the Licensing Board proceeding. See
unpublished Licensing Board Qrder of August 15, 1989. It is difficult to see
how the proceeding will be c0r11pleted any time soon. ll

4.

Foreclosure of Later Installation

Both the NRC Staff and PECo :have stated that operation of Unit 2 would not
make the installation of the SAMDAs under consideration physically impossible,
and that the only difficulties expected concern matters of increased cost and
increased occupational radiation exposure. NRC Staff Response of August 2 at
19; PECo Response of August 2, Appendix A. LEA did not address the issue
of foreclosure.
Regarding increased cost of installation of SAMDAs after a fuel cycle's
operation at full power, PECo has agreed that for purposes of evaluation of
SAMDAs in the remand proceeding, the cost/benefit balance should be viewed
as of the time of initial licensing without regard to any additional costs that might
be associated with the implementation of a SAMDA after operation has begun.
CLI-89-10, supra, 30 NRC at 8; June 5, 1989 Affidavit of Corbin A. McNeill.
Even if the added costs were considered, the only costs envisioned would
be the increase in occupational exposure, since the reactor is already built. In
accordance with 10 C.F.R. Part 50, Appendix I, § II.D, the Commission uses

ll1bis is particularly true if LEA's actions in !his immediate effectiveness proceeding arc taken IS an indication
of its future actions in !he Licensing Board proceeding. LEA has made late requests for two extensions of time
and generally has produced little factuall<Upport for its positions despite a specific request from !he Commission
!hat it timely state !he bases for its argwnents. See unpublished Commission Order of August 7, 1989, at 2.
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the value of $1000 per whole-body person-rem for purposes of cost/benefit
analysis. When that number is multiplied by the 416 person-rem dose that
has been estimated for the SAMOA having the largest occupational dose (see
discussion of question I, supra), the increased cost of installing SAMOAs after
the first fuel cycle may be estimated to be approximately $416,000. Given the
cost of keeping the facility shut down (see discussion of question 5, infra), such
a cost is small and would not foreclose installation of SAMOAs.
Although the NRC Staff concedes that the occupational radiation exposures
incurred during SAMOA installation after one fuel cycle would be greater than
exposures incurred during installation prior to achieving reactor criticality, both
the Staff and PECo have stated in their pleadings that the occupational dose
associated with installing any of the SAMOAs under consideration is the same
or less than that associated with typical outage maintenance activities. NRC
Staff Response of August 2 at 19; PECo Response, Appendix A. Thus, the
matter of increased occupational exposure will not foreclose the installation of
SAMDAs.
5.

Dollar Cost of Delay

In order to calculate the financial cost of delay if the issuance of the
full-power license is deferred until the completion of SAMOA litigation, the
parties have identified the costs likely to be incurred. PECo has identified
three categories of costs: (1) the additional carrying costs allowed under
Federal Energy Regulatory Commission ("FERC") accounting rules, which are
capitalized as part of the project costs; (2) the additional cost of fuel to operate
alternative generating sources; and (3) the operation, maintenance, and security
costs ("O&M") at the plant during the delay period. PECo Response of August
2, Appendix A. The NRC Staff argues that the only cost that should be included
is the additional fuel 'cost of operating other generating units for replacement
power. LEA agrees with the Staff that carrying charges and O&M should not
be included. LEA Response of August 14 at 18.
The Commission believes that the Staff is correct in asserting that only costs
that increase due to the delay in the operating license should be counted. The
fact that, as PECo asserts, FERC allows additional carrying costs to be capitalized as part of the project cost and therefore eventually recovered by ratepayers
does not mean that carrying costs have in fact increased. That approach mixes
capital costs and methods of capital recovery. If alternatively, PECo immediately
reduces stockholder distributions in order to begin retiring capital costs, there
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may be no additional indebtedness. As the Staff points out. recovery of the
capital costs can be paid either by the stockholder or the ratepayers. II
We find, however, that one cost not included by the Staff should be included
in light of the clarification provided by PECo in its August 9, 1989 reply. This
clarification states that approximately 40% of the operation and maintenance
expenses relate to activities that would not be continued following commercial
operation. Accordingly, these expenses wiII be solely attributable to the delay.
We turn now to the dollar amounts of these costs. There are some differences
between the PECo and NRC Staff estimates. This is to be expected given the
nature of economic forecasting. Regarding O&M, the only estimate available,
that provided by PECo, is $43 million, or 40 percent of the total O&M during
the delay period. This figure is reasonable based on current industry experience.
In its August 2 response, PECo estimates replacement power fuel costs of
$11.9 million per month, or $178.5 million for 15 months. The NRC Staff
derived an estimate of $228 million ($500,000 per day) for the same period.
This is based on information contained in NUREG/CR-4012, which is used
to obtain replacement power cost estimates for the agency's regulatory impact
analyses. LEA's figure is $12 million per month, an estimate virtually identical
to the Licensee's estimateP Each of these figures is acceptable within the
errors of economic forecasting. Adding each of these figures to the estimated
$43 million in O&M, it is reasonable to estimate the total eost of a IS-month
delay as between $221.5 miHion and $271 million.
LEA argues that the dollar cost of delay need not be as great as assumed by
either PECo or the NRC Staff. LEA Response of August 14 at 19-25. LEA's
arguments are based on faulty economic principles and unsupported forecasts.
The crux of the argument seems to be that both future costs of operation and
capital costs should be included in deciding if and when the various generating
plants should be operated. It is a long-established economic principle that the
most efficient economic choice is to operate the system with the lowest future
costs. As indicated above, sunk costs, i.e., in this case, capital costs, should not
be used when deciding which plants to operate. This is why utilities practice
"economy dispatehing," i.e., the available plant with the lowest operating costs is
connected to the grid when an increase in electrical demand occurs. Therefore,
it does not necessarily make economic sense to streteh out the usefulness of
those units that enjoy long-depreciated capital costs.
lIThe above is consistent boIh with the NRC', past methodology in performing NEPA cost·benefit evaluations
and with the Staff', methods of cost analysis for the n:gulatory impact analysis perfonned for agency rulemakings.
See. e.g., Public Suvicil Co. 0/ New lIampsAi," (Seabrook Station, Units I and 2), CU·77·B, 5 NRC 503, 534
(19TI); 47 Fed. Reg. 12,940, 12,942 (Mar. 26, 1982). ("Sunk costs" are not appropriately considered in an
0r.rating license costlbenefit balanee.)
I LEA claims that these numbers are uncertain. Of course, economic forecasting is not and cannot be a precise
science. Nevertheless, the numbers are the best avail.ble and an: consistent with principles of economic forecasting
and industry experience.
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LEA is inconsistent in arguing that carrying charges on capital should not
be included in the cost of delay of Limerick operation (id. at 18), but that
capital costs should be included in deciding which plant to operate (id. at 19).
In addition, LEA makes the unsupported claim that Limerick has some fixed
lifetime which can simply be extended later if operation is delayed now. [d.
Decisions on whether to continue to operate a plant are made on the basis of
costs of continued operation, subject to appropriate regulatory requirements,
rather than some fixed operating life.
Even if, as LEA asserts (see discussion supra), the delay were half of what
is envisioned, 7 1/2 months, and even taking into account seasonal differences in
power use, the dollar cost of delay would be in excess of $100 million.
CONCLUSIONS
NEPA is a procedural statute designed to ensure that the decisionmaker has
considered the environmental effect of the available options before a decision
is made that might foreclose any of those options. It is uncontested that fullpower operation of Limerick Unit 2 for a period not to exceed the first fuel
cycle will not foreclose implementation of any SAMDA under consideration
should the Commission's decision at the conclusion of the litigation find
SAMDA installation necessary. Thus, the only implication of fuIl-power
operation that need be considered in this immediate effectiveness review is
the environmental effect of operating without SAMDAs for one fuel cycle as
compared to keeping Limerick Unit 2 shut down until the conclusion of the
Licensing Board procecding. As indicated above, those effects have been found
to be as follows:
(1) A maximum risk of occupational radiation exposure of 416 personrem or 0.04 premature cancer death in the work force involved if
SAMDAs need to be installed after the plant has been irradiated for
one fuel cycle.
(2) A possible maximum increased risk from severe accidents of 0.008
early fatality, 0.06 latent cancer fatality, and long-term interdiction
of 1000 square meters of land area, assuming an as yet unproven
hypothesis that SAMDAs can lower the risks of severe accidents.
(3) A favorable balance of overall environmental impacts compared to
generation of replacement energy. The overall comparison of mortality and morbidity contemplates a difference of one life lost for every
13 weeks that Limerick Unit 2 remains shut down.
(4) A cost saving to PECo, its shareholders, and ratepayers of between
$100 million and $271 million.
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Given these impacts, both the public interest and the relative environmental
impacts favor the issuance of a full-power license for Limerick Unit 2. Accordingly, the NRC Staff is authorized to issue a full-power license to PECo to
operate Limerick Unit 2 once it has made the requisite safety findings under 10
C.F.R. § 50.57. 14 This decision is without prejudice to the outcome of the adjudicatory proceeding currently pending before the Atomic Safety and Licensing
Board.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 25th day of August 1989.

14 Earlier lOdoy, we received • "Secood Supplemental Response of Intervenor Umerick Ecology Action, Inc., 10
Memorandum and Order of Commissioo, dated July 26, 1989, and Memorandum and Order of August 7,1989."
This response is dated August:lA, 1989. This supplemental pleading does not provide any basis that would cause
us to revise our conclusion in this matter u set fOJ1lt in the text of this Memorandum and Order.
In addition, LEA's tequest for an administrative housekeeping stay is denied.
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ALAB-920

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Alan S. Rosenthal, Chairman
Thomas S. Moore
Howard A. Wilber

Docket Nos. 50-443-0L
50-444-0L
(Offslle Emergency
PlannIng Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1 and 2)

August 21, 1989

On appeals from LBP-89-lO, 29 NRC 297 (l989), the Appeal Board (I) holds
that the appeals will lie; (2) affirms the Licensing Board's denial of the motion
of intervenor Seacoast Anti-Pollution League to reopen the record to accept a
late-filed financial qualifications contention; and (3) reverses the denial of the
motion of the intervenor Attorney General of Massachusetts for a waiver under
10 C.F.R. 2.758 of the electric utility exemption provisions of the Commission's
financial qualifications regulations and certifies that motion to the Commission.

RULES OF PRACTICE:

APPEALABLE ORDERS

As a general matter, a licensing board's action is final for appellate purposes
where it either disposes of at least a major segment of the case or terminates
a party's right to participate; rulings which do neither are interlocutory. Toledo
Edison Co. (Davis-Besse Nuclear Power Station), ALAB-300, 2 NRC 752, 758
(1975).
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RULES OF PRACTICE:

APPEALABLE ORDERS

As an exception to the general rule regarding finality for appealability
purposes, an immediate appeal will lie from a licensing board ruling denying a
motion seeking a waiver under 10 C.F.R. 2.758 of the application of a particular
rule or regulation.

RULES OF PRACTICE:

WAIVER OF RULES OR REGULATIONS

In order to obtain a certification to the Commission of a petition (motion)
for a waiver of a Commission rule or regulation, the petitioner (movant) must
make a prima facie showing that (1) special cireumstances with respect to the
subject matter of the particular proceeding are such that application of the rule
or regulation would not serve the purpose for which it was adopted; (2) the
special circumstances undercut the rationale for the rule or regulation sought to
be waived; and (3) there exists a significant safety problem related to that rule or
regulation. 10 C.F.R. 2.758(b); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CLI-88-10, 28 NRC 573 (1988), reconsideration denied,
CLI-89-3, 29 NRC 234, and CLI-89-7, 29 NRC 395 (1989).

RULES OF PRACTICE:

WAIVER OF RULES OR REGULATIONS

FINANCIAL QUALIFICATIONS: CONSIDERATION IN
OPERATING LICENSE PROCEEDINGS
The combination of (1) the bankruptcy of the lead applicant and (2) the operation of a state "anti-CWIP" statute precluding taking construction work in
progress costs into account for ratemaking purposes before the project is providing service to customers constitutes "special circumstances" within the meaning
of 10 C.F.R. 2.758(b). Moreover, those special circumstances undercut the
rationale for the provisions of 10 C.P.R. 50.33(f) and 50.57(a)(4) exempting
an electric utility applicant for an operating license for a commercial nuclear
power facility from the general requirement that the financial qualifications to
conduct safe operation be demonstrated. Public Service Co. of New I/ampshire
(Seabrook Station, Units 1 and 2), CLI-88-lO, 28 NRC 573 (1988), reconsideration denied, CLI-89-3, 29 NRC 234, and CLI-89-7, 29 NRC 395 (1989).
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RULES OF PRACTICE:

WAIVER OF RULES OR REGULATIONS

FINANCIAL QUALIFICATIONS:
CONCERNS

PUBLIC HEALTH AND SAFETY

In the context of facility operation above five percent of rated power,
a petition for a waiver of the electric utility exemption provisions of 10
C.F.R. 50.33(f) and 50.57(a)(4) based upon the combination of the bankruptcy of
the lead applicant and the operation of a state "anti-CWIP" statute does establish
the existence of a significant safety problem associated with the application of
those rules.

APPEARANCES
John Traficonte, Boston, Massachusetts (with whom Stephen A. Jonas,
Boston, Massachusetts, was on the brief), for the intervenor James
M. Shannon, Attorney General of Massachusetts.
Robert A. Backus, Manchester, New Hampshire, filed a brief for the intervenor
Seacoast Anti-Pollution League.
Thomas G. Dignan, Jr., Boston, Massachusetts (with whom George H. Lewald, Kathryn A. Selleck, Jeffrey P. Trout, Jay Bradford Smith,
Geoffrey C. Cook, and William Parker, Boston, Massachusetts, were
on the brief), for the applicants Public Service Company of New
Hampshire, et al.
Gregory Alan Berry for the Nuclear Regulatory Commission staff.

DECISION
Before us are the appeals of the intervenors Attorney General of Massachusetts and Seacoast Anti-Pollution League (SAPL) from the Licensing
Board's March 8, 1989 memorandum and order in this operating license proceeding involving the Seabrook nuclent facility.1 In that issuance, the Board
denied motions of the Attorney General and SAPL seeking to litigate the question of the Seabrook owners' financial qualifications to operate the facility in a
safe manner in the event it receives a full-power license.
1See LBP-89-10. 29 NRC 297.
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More specifically, the Attorney General's motion requested a waiver, under
10 C.F.R. 2.758, of the provisions of 10 C.F.R. 50.33(0, and 50.57(a)(4), which,
as amended in 1984, exempt an electric utility applicant for an operating license
for a facility such as Seabrook from the general requirement that the financial
qualifications to conduct safe operation be demonstratcd.2 fur its part, the
SAPL motion, supported by the intervenor New England Coalition on Nuclear
Pollution (Coalition), asserted that, insofar as operation under a full-power
license is concerned, the Commission waived the application of the exemption
last December in CLI-88-10 when it dealt with the financial qualifications issue
in the context of a Jow-power testing authorization.3 On this thcory, SAPL simpJy
requested the acceptance of a late-filed contention to the effect that the applicants
"have not demonstrated that they can provide reasonable assurance that they
either have or can obtain the necessary funds to safely operate the Seabrook
plant."4
We determine first that, contrary to the position taken by the NRC staff in an
April 17, 1989 motion to strike the notices of appeal, LBP-89-10 is appealable
at this time insofar as it denied the Attorney General's waiver petition. Bccause
of its close relationship to this ruling, SAPL's challenge to LBP-89-10 now lies
as well. Thrning to the merits of the controversy, we reject the SAPL view
respecting the effect of CLI-88-10 but conclude that that decision requires us to
certify to the Commission the Attorney General's waiver petition.

I.
The question of the present appealability of LBP-89-10 is a close one. On the
one hand, it is settled that, "[a]s a general matter, a licensing board's action is
final for appellate purposes where it either disposes of at least a major segment
of the case or terminates a party's right to participate; rulings which do neither
are interlocutory. liS LBP-89-10 manifestly did not affect the right of either the
Attorney General or SAPL to continue to participate in this operating license
proceeding. And whether it can be said to dispose of a major (as opposed to
merely a discrete) portion of this operating license proceeding appears to be
doubtful at best. The Licensing Board still has for decision a host of issues. To
be sure, none of those issues is concerned with financial qualifications matters;
rather, all are in the realm of the adequacy of emergency response planning.

249 Fed. Reg. 35.747,35,752·53 (hereinafter referred to as the "1984 financial qualifications Nle" or "1984
Nle").

328 NRC S73 (1988), reconsideralioll denied, Cll·89·3, 29 NRC 234, and Cll·89.7, 29 NRC 395 (1989).
4lSAPL's] Motim to Accq>l Late-Flied Cmtanim (Imuuy 25, 1989) at 8.
5 Toledo Edisoll Co. (Davis·Besse Nuclear Power Station), ALAB·300, 2 NRC 752. 758 (1975). With exceptions
not applicable hen:, interlocutory appeals are prohibited. See 10 c.F.R. 2.730(C).
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But, standing alone, this consideration cannot serve to wrap the mantle of "major
segment" around the unsuccessful endeavor of the Attorney General and SAPL
to put the financial status of the applicants in issue. Indeed, were it otherwise, it
would perforce follow that immediate appealability would attach to the rejection
at the threshold of any proffered contention that had no relationship to matters
previously accepted for litigation. Nothing in our jurisprudence could possibly
support such a result.
On the other hand, we were careful in Davis-Besse to cast the finality test
announced therein in terms that made it a general, not an absolute, rule. And
where the entitlement of a party to a waiver of a regulation is at issue, we arc
satisfied that there is sufficient cause to avoid a slavish adherence to that test.
To begin with, the procedure established by 10 C.F.R. 2.758 for the consideration and disposition of waiver petitions is unique in many respects. It conveys
the clear message that the Commission did not wish the treatment of waiver
petitions to be controlled rigidly by the same rules that govern, for example,
the handling on the trial and appellate level of contentions that are scrutinized
for admissibility. Although the Licensing Board is usually the recipient of the
waiver petition in the first instance, it is not empowered to grant it. Rather, the
Board's role is confined to determining whether the petitioner has made a prima
facie showing that "special circumstances with respect to the subject matter of
the particular proceeding are such that application of the rule or regulation (or
provision thereof) would not serve the purposes for which the rule or regulation
was adopted.''6 If, on the basis of the submissions before it, the Board concludes
that such a showing has not been made, that is the end of the matter unless a
different conclusion is reached on an appeaI.' If however, the Board finds that
the requisite showing has been made, its next step must be to certify the matter
directly to the Commission. With or without the conduct of further proceedings
to aid its determination, the Commission will thereupon decide for itself whether
the requested waiver should be granted.8
In a real sense, then, section 2.758 creates a special procedure, separate
from and ancillary to the basic licensing proceeding. That being so, it does no
necessary violence to the fundamental concept of finality for appeal purposes to
sanction an immediate appellate examination of a licensing board's disposition
of a waiver petition filed under that section - whether that examination is in
the form of review by us of the denial of the petition or, instead, stems from a
Board certification to the Commission that the prima facie showing of special
circumstances has been made. And it seems to us that good sense dictates
that, irrespective of the determination arrived at by the licensing board in the
6 Su 10 c.F.R. 2.7S8(b).
7 See 10 c.F.R. 2.7S8(c).
8.see 10 c.F.R. .2.7S8(d).
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particular case, all waiver questions receive their definitive resolution at as early
a date as feasible. In, the context of this case, we see nothing to commend
an approach to appealability that would require the parties to wait until well
after the ultimate initial decision on emergency response planning has issued to
ascertain whether there should have been a waiver of the financial qualifications
regulation in question.'
For these reasons, we entertain now the Attorney General's appeal from the
adverse Licensing Board action on its waiver petition. As earlier seen, SAPL did
not file a like petition. Because, however, its appeal from the same memorandum
and order raises questions closely related to those presented by the Attorney
General, it is appropriate in this unique circumstance to review the Licensing
Board's entire decision at this time.

II.
A. As earlier noted, SAPL's reading of CLI-88-10 undergirds its insistence
that the financial qualifications issue it endeavors to raise is open to litigation
without the need for a waiver of the 1984 rule. And the Attorney General
similarly points to that decision as support for the proposition that his petition
made out aprimaJacie case of entitlement to such a waiver. Consequently, it is
important at the outset to take a close look not merely at what CLI-88-10 does
and does not decide but, as well, at the reasoning that brought the Commission
to the result it reached.
CLI-88-10 addressed two petitions seeking waivers of the 1984 financial
qualifications rule to the extent necessary to require the lead applicant, Public
Service Company of New Hampshire (public Service), to demonstrate, prior to
low-power operation, that it was financially qualified to operate the Seabrook
facility at low power. SAPL and the Coalition, together with a third intervenor,
the Town of Hampton, filed one of those petitions with the Licensing Board
(hereinafter "SAPL petition''). While an appeal from the denial of that petition
was pending before us, Public Service filed a petition in a federal bankruptcy
court seeking reorganization under Chapter 11 of the Bankruptcy Code. At our
invitation in light of this event, SAPL filed a supplemental brief and the Attorney
General submitted his own waiver petition to us.
In ALAB-895,lO we affirmed the Licensing Board's denial of the SAPL petition but certified the Attorney General's petition (as subsequently supplemented)
to the Commission. We need not here rehearse in detail the bases upon which

, As we understand it, lllal decision is now expected to issue t". the end of this Novanber. S,. Uccnsing Boord

Report to Ihc Commission (July 6. 1989).
1°28 NRC 7 (1988).
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that result was founded. Suffice it to say that we did not consider the bankruptcy
proceeding to be sufficient of itself to providc the required prima facie showing.
Rather, we thought the crucial consideration to be the fact, established in the
Attorney General's second supplement, that the joint owner with the fourth
largest interest in Seabrook (the Massachusetts Municipal Wholesale Electric
Company) had ceased making its monthly contribution to the facility's operating
costs and was endeavoring to get out of the projecL As we saw it, that
development - which meant that "as matters now stand, the applicants shortly
will have more than an eleven percent shortfall in the funds necessary to operate
Seabrook safely at low power" - carried the day for the Attorney General
before 05.11
In CLI-88-10, the Commission passed on not only our analysis of the
maUer, but also the claims of the various intervenorsP According to the
Commission, there were three principal grounds asserted for a rule waiver: (1)
the bankruptcy of Public Service; (2) New Hampshirc's so-called "anti-CWIP"
statute, under which costs of construction work in progress may not be included
in a utility's rate base or allowed as an expense for ratemaking purposes before
the construction projcct is "actually providing service to consumers";I] and (3)
the cessation of project payments by the Massachusetts Municipal Wholesale
Electric Company.14
In thc Commission's view, each ofthcsc considerations constituted a "special
circumstance" for the purposes of the application of 10 C.F.R. 2.758. This
conclusion stemmed from a determination that "[s]pecial cireumstances arc
present only if the petition properly pleads one or more facts, not common to a
large class of applicants or facilities, that were not considered either explicitly
or by necessary implication in the proceeding leading to the rule sought to be
waived."15 On this score. the Commission observed that the circumstance of
Public Service's bankruptcy "is unique LO Seabrook" and that there was "no
indication" in the rulemaking in 1984 "that utility bankruptcy was a condition
taken into account."16 It went on to make a similar observation with regard to
both anti-CWIP statutes and the delay and cessation of project payments by joint
owners:

11 It!. at 26.
12 As the Cornmissim noted. SAPLhad petitioned for review of ALAB-895 and the Anomey General hid asserted
that c:ertlin portims of that decisioo were in error. S66 ell-88-to. 28 NRC at 595.
CU-88-tO also decided other financial qualiIicltims questions not here relevant.
13 Su NlL Rev_ Slit. Ann. 378:3o.a.
14 CU-88-t 0, 28 NRC at 595. The Commission also took into account the undisputed fact that two smaner joint
owners likewise were behind in their project plyments. Ibid.
15 It!. at 597.

16 Ibid.
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We do not believe that anti-CWIP statutes are the rule in the utility industry, and so we are
not persuaded by the record before us that anti-CWIP statutes present generic, as opposed
to case-specific issues_ Moreover, there is no indication in the 1984 financial qualifications
rulernaking that anti-CWIP statutes were considered. Finally, the delay and cessation of
project payments by some of the minority owners also appear to be uncommon and a matter
not considered in the financial qualifications rulemaking. 17

These determinations brought the Commission to the "next critical issue":
"whether any of these special circumstances undercuts the rationale for the 1984
financial qualifications rule."lB As explained in the Statement of Consideration
accompanying the rule, the essential rntionale was that
case-by-case review of financial qualifications for all electric utilities at the operating license
stage is unnecessary due to the ability of such utilities to recover, to a sufficient degree, all
or a portion of the costs of construction and sufficient costs of safe operation through the
ratemaking process.19

In combination, the Commission reasoned, the Public Service bankruptcy and
the anti-CWIP statute undercut that rationale:
We think that it is apparentlhat PSNII bankruptcy and anti-CWIP, in combination, undercut
this rationale. Under anti-CWIP the utility cannot, strictly spcaking, specifically recover any
portion of the costs of low-power testing. In most cases this may not be critical, given the
fact that utilities generally have sufficient other funds derived through rates to carry them
through temporary shortfalls and delays in rate recovery. Indeed the Commission recognized
in its 1984 rulemaking that there could be phase-ins and other such delays in recovery of
costs of construction or operation, and that such delays did not upset the rationale that rate
setting would provide adequate funds. But here the utility'S bankruptcy clearly signals that
something very unusual and serious has occurred because of a delay in rate increases - the
utility is unable to meet all of its obligations to its creditors.20

That left the Commission one "remaining critical issue" to explore. In
addition to holding that the "special circumstances" must undercut the rationale
for the rule sought to be waived, the Commission determined that the petition
"and other allowed papers" must indicate the presence of a significant safety
problem related to that rule.21 It then embarked upon an inquiry into whether a

17 / d. It S98.
IS Ibid.
19 49 Fed. Reg. It 3S,748.
2OCU.88-10, 28 NRC It S98 (footnote omitted; emphasis in original). The Commissim fOlUld it "less dear lhat
ccssatims of project payments undercut Ihe logic of \he rule" but ISSumed for \he purpose of its discussion lhat
such was Ihe case. 7d. It S99.
21 It!. at S97.
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waiver was needed to address such a problem on its merits.21 This question was
answered in the negative.
At the outset of its discussion of the matter, the Commission once again
turned to the Statement of Consideration that accompanied the 1984 rule. From
that administrative history, the Commission concluded that "[t]he reason for
conducting a financial qualifications review and requiring a finding of financial
qualifications is solely to provide some added assurance that a licensee would
not, because of financial difficulties, be under pressure to take some safety
shortcuts.''23 The Commission continued:
Whatever may be the legitimacy of this safety purpose for full-power operation. it stretches
reason to suppose that the safety rationale would have any bearing on a limited license for
low-power testing. Shortcuts in safety at full power conceivably could avoid shutdowns or
derating and thereby contribute to greater plant availability and revenue from power sales.
But shortcuts in low-power testing safety will not lead to generation of more revenue that
would benefit the plant owners. Low-power testing does not generate revenue from power
sales. The only purpose of low-power testing is to funher ensure plant safety by checking
selected plant systems that cannot be checked without core criticality and confirming various
operating parameters. There is every incentive to do the job well and no rational incentive
to cut corners.24

The Commission did not, however, bring the discussion to a close at that
point Rather, it offered two additional reasons why a waiver of the 1984 rule
was not needed to address a significant safety problem. fur one thing, the
amount of money in question was "relatively small" (3.5 million dollars over a
period of a few months) and there was no reason to suppose that the applicants
"would jeopardize the billions already invested in Seabrook merely to save a
few hundred thousand or even a few million dollars nceded for safe low-power
testing.''15 For another, the "safety risks of low-power testing are 10w.''26
In short, the waiver petitions ultimately failed before the Commission even
though they alleged "special circumstances" that undercut the rationale for the
1984 rule. At least where low-power testing was concerned, those circumstances
did not give rise to a significant safety problem necessitating a waiver of the
rule.
B. We think it clear from the foregoing that the Licensing Board's rejection
of SAPL's attempt to advance a full-power financial qualifications contention is
correct CLI-88-10 did not grant any waiver of the 1984 financial qualifications
rule, especially insofar as concerns operation of the Seabrook facility above the

2l 1d. It 599.
23ft!. It 600 (emphasis in original).
24fbid. (emphasis in original).
2.5fbid.
26fbit!.
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level authorized for low-power testing. To the contrary, that issue was not before
the Commission, and thus in so many words it eschewed passing on whether
such a waiver would be necessary in the interests of safety.Z7 Consequently, both
the filing and the grant of a waiver petition were conditions precedent to the
admission of the SAPL fuIl-power contention. Because SAPL did not even file
such a petition, its appeal necessarily fails.
Accordingly, all we must consider at any length is the Attorney General's
appeal. As earlier noted, evidently not subscribing to SAPL's erroneous reading
of CLI-88-10, the Attorney General filed a waiver petition. The question that
thus confronts us is whether he is right in his insistence that there exists the
required prima Jacie showing for a waiver of the 1984 rule with respect to the
authorization of fuIl-power operation.
In his brief and at oral argument, the Attorney General placed hcavy emphasis
on factors said to flow directly from the bankruptcy of Public Service. We
are told, for example, that, as a result of that development, there currently
is considerable uncertainty as to who ultimately will own that utility's share
of Seabrook. Ruther, according to the Attorney General, it cannot now be
determined with assurance what body will fix the rates for Seabrook-generated
electricity and whether there will be ;t sufficient market for that electricity at
the rates that might be established. AIl this being so, the Attorney General
maintains, it makes no difference for present purposes when the anti-CWIP
statute might no longer serve as a bar to the inclusion of the costs of Scabrook
construction in the rate base. Nonetheless, if we understand his argument
correctly, the bankruptcy of the lead applicant precludes any assurance that
the money required for safe operation under a fuIl-power authorization will be
available.
A not significantly different line of argument was before us in ALAB-89S.
In its supplemental brief submittcd in the wake of the bankruptcy filing, SAPL
argued that that filing, per se, required a grant of the requested waiver of the
1984 rule. This was said to be so because assurance no longer existed that the
ratemaking process would provide the necessary funds to operate Seabrook. In
this regard, SAPL opined that it was possible (albeit highly unlikely) that the
bankruptcy judge would attempt to exercise rate-setting authority himself.28
In rejecting that claim, we pointed out that it did not amount to the required
showing that the bankruptcy procecding deprived Public Service and the other
applicants of the financial resources to operate the facility safely at the lowpower level then under consideration.29 We are satisfied that the uncertainties to

Z7 See supra p. 129.
28 See ALAB·89S. 28 NRC at 19.
29 Ibid. The Commission did not express clisagn:ement with this conclusion in CU·88·10.
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which the Attorney General has alluded fall equally short of such a showing in
a full-power context.
To begin with, there is no cause to speculate at this juncture respecting the
ultimate ownership of the Public Service share of the facility. No transfer of that
share to some other entity could be accomplished without Commission approval
on an application seeking that approval.3D In the event that (as the Attorney
General hypothesizes might be the case) the prospective transferee were other
than an electric utility, it would be required under existing regulations to submit
information sufficient to demonstrate its financial qualifications to operate the
facility safely.31 At any rate, the Attorney General would be free to bring to
the Commission's attention any information in his possession suggesting that,
for one reason or another, the proposed ownership transfer thrcatened safe plant
operation.3l
There is no greater occasion to indulge in conjecture respecting what body
will set Seabrook's rates and whether those rates will be set at a level that will
assure a sufficient market for the electricity generated by the facility. The 1984
rule is predicated on the assumption that, no matter who is charged with the
rate-setting function, the established rates will produce revenues adequate to
cover the expenses attendant upon safe operation. The matter of the application
of the anti-CWIP statute to one side, we perceive no justification for questioning
the validity of that assumption here. This much is clear: the bankruptcy filing
does not. of itself, countcr the assumption.
Rejection of the Attorney General's principal thesis leaves us to consider the
impact of the Commission's discussion in CLI-88-10, summarized above, upon
the waiver petition at hand. Because the Attorney General raised this matter as
a secondaIy argument,33 we asked the applicants at oral argument to address in a
supplemental memorandum questions directed to determining when, following
the issuance of a full-power authorization, Public Service might expect to begin
to receive revenues now denied to it because of the anti-CWIP statute. The
other parties were given an opportunity to respond to the answers provided by
the applicants.

30 Sec 10 c.F.R. 50.80. In this connection. it appears from an examination of the text of the license authorizing

low·power operation of Seabrook (License No. NPF·67. dated May 26. 1989) that it was issued to Public Service.
who had applied Cor the license "acting for it<el! and as agent and representative" of the other 1isted utilities with
ownership interest< in Seabrook. The license further recites. in a footnote on it< first page. that Public Service ''has
exclusive responsibility and control aver the physical construction, operation and maintenance of the [Seabrook]
Cacility." In these cin:umstances. it would appear that the provisions of section 50.80 would come into play even
if. as we understand there is a possibility. the Public Service share of Seabrook were acquired by an entity (such
as Northeast Utilities) that already has an ownership share of Seabrook either directly or through I subsidiary
(e.g.. the Connecticut Light and Power Company in the case of Northeast Utilities).
31 See 10 c.F.R. SO.80(b) tead in conjunction with 10 C.F.R. 50.33(0.
3l Sec 10 c.F.R. 50.80(c).
33 See Brief of the Auomey General (Apri121. 1989) at 2 n.l.
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In a July 25, 1989 filing, the applicants furnished to us a memorandum that
their counsel had received from a member of a Concord, New Hampshire law
firm whose opinion on the questions had been solicited.34 The memorandum
noted that, in terms, the anti-CWIP statute prohibits recovery through the
ratemaking process of costs associated with utility plant construction until the
plant is "actually providing service to consumers."3~ Although there has been no
judicial or regulatory decision applying this language to a particular set of facts,
the memorandum continued, the New Hampshire Supreme Court has applied
to the anti-CWIP statute the canon of statutory construction that statutes are to
be interpreted in accordance with their plain language if possible.36 Because
the statute "contains no references to licenses or to technical requirements
for specified operating levels" as a condition precedent to lifting the CWIP
prohibition, New Hampshire counsel reasoned that the prohibition will disappear
as soon as the facility is "providing net generation to the grid.''37
The memorandum then moved on to the question whether there will be a
"regulatory delay between the time the legal test has been satisfied and the
date when revenues actually begin to flow."38 The response was that some
such delay "can be expected."39 We arc referred to both the requirement that
utilities provide 30-days advance notice of an intent to file for a change in rate
schedules and the statutory directive that any such change cannot take place for
an additional 30 days after the filing has been accomplished. 4O Beyond that, the
New Hampshire Public Utilities Commission (pUC) is authorized to suspend
the effectiveness of tariff changes during the pendency of an investigation.41
Although in the instance of a Seabrook rate case, such a suspension could extend
for as much as 18 months,42 New Hampshire statutes establish procedures that
may ameliorate the resultant regulatory delay. Under one such procedure, the
utility may place the suspended new rate schedule in effect six months after
the originally proposed effective date by posting a bond to secure repayment
to customers of any difference between revenues collected under that schedule
and rates that would have been collected under the rate schedule the Public

34 Su July 18. 1989 memorandum from Martin L. Gross to Thcmas G. Dignan (hereinafter '"Gross Memorandum").
appended as Attachment A to Applicants' Response to Appeal Board Questims at Oral Argument (July 25.1989).
We were informed at oral argument that the applicants would scclc the views of New nampshire counsel on this
matter of New Hampshire law. None of the other parties rcspmded to the memorandum.
~ Su NJL Rev. Stat. Ann. 378:3().a.
36 Su Gross Memorandum at 1 (citing Appeal 0/ Public Serviu Co. 0/ New lIampshire. 125 NJI. 46, 480 A.2d
20 (1984».
'J71d. at 238 1bid.
391bid.
40 See N.lL Code Admin. R. PUC 1603.02; N.lL Rev. Stat. AM. 378:3.
41 See NJL Rev. Stat. Ann. 378:6, L
42 See N.l1. Rev. Stat. Ann. 378:6, n.
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Utilities Commission ultimately determines to be just and reasonable:43 Under
another procedure. the PUC may allow (but is not required by statute to do so)
temporary rates to be in effect during the pendency of an investigation of a
proposed rate increase.«
The foregoing makes it plain that, as a proximate result of the operation
of the anti-CWIP statute. an authorization of fuIl-power operation is scarcely
likely to be accompanied by an immediate increase in revenues by reason of the
receipt of such an authorization.4s There is. of course. no way of ascertaining at
this juncture how long the "regulatory delay" might be. This will necessarily
depend upon such factors as when (accepting New Hampshire counsel's reading
of the anti-CWIP statute) the facility commences "providing net generation to
the grid"; whether the Public Utilities Commission suspends the effectiveness
of the proposed tariff changes pending an investigation; and. if so. whether
that Commission authorizes a temporary rate increase in the interim. But.
whether the regulatory delay is relatively brief or extended. the fact remains
that it is highly probable that, for some interval at least, Seabrook would
be operating above the five-percent level (perhaps significantly so) with no
additional revenues flowing to Public Service attributable to the Seabrook facility
itself.46
Applying CLI-88-10 to this factual setting. it is not difficult to conclude
that the same "special circumstances" discerned there arc equally present
here: Public Service remains in a bankruptcy proceeding. the anti-CWIP
statute will still have an effect upon the utility's revenues when and if a fullpower authorization is forthcoming; and (insofar as we have been told) the
Massachusetts Municipal Wholesale Electric Company. inter alia. continues to
default on its project payments. Inasmuch as the Commission determined in
CLI-88-10 that, in combination. the first two of those "special circumstances"
undercut the rationale for the 1984 financial qualifications rule. we reach what
the Commission deems to be the ultimate "critical issue": is there evidence of
a significant safety problem warranting a waiver of thc 1984 rule?47
We have seen that in CLI-88-10 thc Commission determined that the waiver
petitions did not present a significant safety problem in the context of low43 See N1L Rev. Stat. Ann. 378:6. ID.
44 See N.IL Rev. Stat. Ann. 378:27; Public Strvict Co. of Ntw lIampshirt v. Statt, 102 N.II. 66. 150 A.2d 810
(1959). The effect of the temporary rates upon the PUC'. final disposition of the rate ClSe is .pelled out in
N.IL Rev. Stat. Ann. 378:29. 378:30.
45 But for the anti-CWlP statute, the Seabrook constlUction costs presumably would have long Igo found their
way into Public: Service', rate base.
46 As the Commission noled in CIl·88·10, it recognized in pranulgating the 1984 rule that there "could be phaseins Ind other such delays in recovery of costs of construction or operation, Ind that such delays did not upset the
ntionale that nte setting would provide adequate funds." S., supra p. 128. But, as we have .lso seen, the Public
Service bankruptcy .nd the anti·CWIP statute were factors that were not taken into account in the Issessment in
1984 of the significance of ,.,gulatory delay.
47 Su supra 1'1" 128·29.
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power operation. As the Commission implicitly acknowledged in confining its
determination to low-power operation, however, the reasons assigned for that
conclusion do not have the same lack of significance for operation above the
five-percent level. First, according to the Commission, the exclusive purpose
of the agency's review of an applicant's financial qualifications is "to provide
some added assurance that a licensee would not, because of financial difficulties,
be under pressure to take some safety shortcuts. "48 Although the Commission
found that this safety purpose had no legitimacy for low-power operation
because low-power testing generates no revenues to benefit plant owners, it
acknowledged that "[s]hortcuts in safety at full power conceivably could avoid
shutdowns or derating and thereby contribute to greater plant availability and
revenue from power sales,''49 Here, the bankruptcy petition of Public Service (a
situation that the Commission has stated "clearly signals that something very
unusual and serious has occurred''), the continued effect of the New Hampshire
anti-CWIP statute, and the cessation of joint owner project payments in the
context of full-power operation all go to the heart of the purpose of a financial
qualifications review - i.e., safety..50 Nor can the safety rationale underlying
the agency's financial qualifications review be dismissed lightly. In adopting
the 1984 rule, while the Commission noted that a case might be made that
there is no connection betwcen the agency's financial review and safe plant
operation, it specifically declined to foot the rule on such a conclusion.'!
Thereafter in 1987, because of this nexus between financial health and safety,
the Commission adopted a rule requiring all licensees to notify the agency upon
the filing of bankruptcy petitions, and it specifically rejected the suggestion that
electric utility Iicensecs should be exempt from the rcquirement.'2 Thus, in the
circumstances presented and under the Commission's analysis, operation above
five percent, unlike low-power testing, potentially gives rise to a "significant
safety problem" warranting waiver of the 1984 rule.
Second, the Commission found in CLI-88-10 that the shortfall of 3.5 million
dollars nceded to conduct low-power testing over a three-month period was
sufficiently small in relation to the amount already invested in Seabrook that
it "strain[ed] credibility" to suppose the applicants would jeopardize their
substantially greater investment over such a sum.'3 But, in contrast to the
situation at low power, given the amount of any shortage of funds for fullpower operation caused by the cessation of project payments and the anti-CWIP

48 28 NRC at 600.
49/bid.
.50 Su itt at 598.
'!49 Fed. Reg. It 35.751.
~S2 Fed. Reg. 1292-93 (1987). Set also 10 C.F.R. SO.7l(b) (requiring Innuallinlncial reports and certified
finincialllltements from canmercial reactor licensees).
'328 NRC at 600.

134

statute (as well as the duration of time the plant may operate with such deficits
at levels above low power), it is not incredulous that corner-cutting might take
place.
Finally, the Commission concluded in CLI-88-10 that "the safety risks of"
low-power testing are 10w."S4 In that regard, the Commission pointed to its
recent ruIemaking involving emergency planning and preparedness requirements
for nuclear power fuel loading and low-power testing. In the Statement of
Consideration accompanying the promulgation last September of amendments
to 10 C.F.R. S0.47(d), the Commission explicitly noted that, on a reexamination
of the matter, it bad "reaffirmed the safety conclusion that the safety risk to the
public from low power testing is significantly less than the risk to the public from
full power operation."55 At a later point in its discussion of the justification for
the section S0.47(d) amendments, the Commission observed that "it is highly
unlikely that members of the general public would be exposed to dangerous
levels of radiation following an accident at low power."56 Yet just the opposite
potentiality is associated with full-power operation.
In light of the foregoing considerations, we certify the Attorney General's
waiver petition to the Commission pursuant to 10 C.F.R. 2.785(d). Under
the analysis set forth in CLI-88-10, all of the elements for a rule waiver are
met with respect to the public utility exemption of the financial qualifications
regulations for full-power operation. The "special circumstances" found to exist
in CLI-88-10 are still present, and there is no apparent reason for a departure
from the Commission's conclusion in that decision that the combination of two
of those cireumstances - the Public Service bankruptcy and the anti-CWIP
statute - undercuts the rationale for the 1984 financial qualifications rule. Given
these factors, and the obvious safety differences betwccn low-power testing and
operation appreciably above the five-percent level, we fccl constrained by the
rcasoning in CLI-88-1O to certify the Attorney General's waiver petition to the
Commission.
There is an additional reason for sending this matter to the Commission.
The Commission closed CLI-88-10 with a critical comment aimed at the
staff's action in opposing any rule waiver, while simultaneously conducting an
"informal" review to ensure there is reasonable assurance that Public Service
bas sufficient financial resources to operate Seabrook safely. Relying on Union
of Concerned Scientists v. NRC.~ the Commission admonished the staff that it
"cannot have it both ways - it cannot advise the Commission that there are no

S4 lbid.
55 53 Fed. Reg. 36,955, 36,956 (1988).
56 1d. at 36,959. Cf. Philadelphia Electric Co. (Limerick Gcnenting Station. Units 1 and 2), CU-89-10, 30 NRC
1,6, reco",icleratiofl clellied, CU-89-15, 30 lIo'RC 96 (1989).
~73S F.2d 1437 (D.C. Cir. 1984), cm. clenied, 469 U.S. 1132 (1985).
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grounds for a rule waiver, and at the same time conduct its informal licensing
review as if a waiver was in fact needed."S8 Although the staff tells us that
it nevertheless may still informally investigate the financial condition of Public
Service in order to determine if there is a financial problcm,59 we think the court's
holding in Union of Concerned Scientists and the Commission's clear statement
in CLI-88-10 are to the contrary. In short, whether the financial qualifications
of Public Service present a material licensing issue - and thus arc open to
litigation by interested parties - cannot be determined by the staff's answer to
the ultimate question whether Public Service is financially qualified to operate
Seabrook safely, as the staff would have it. Indecd, if the financial qualifications
of Public Service are to be reviewed by this agency at all, they can only be
reviewed by granting the rule waiver, which, in turn, mcans lhat the parties
must be afforded an opportunity for a hearing on that subject. Because, like the
Commission, we believe the "utilily's bankruptcy clearly signals that something
very unusual and serious has occurred," we think the unique circumstances under
which the agency can review Public Service's financial condition thus provide
an additional reason for certifying the Attorney General's waiver petition to the
Commission.
The staff's motion to strike the notices of appeal is denied; the Licensing
Board's denial in LBP-89-10, 29 NRC 297. of the SAPL mol ion to reopen lhe
record to accept a late-filed financial qualificalions contention is affirmed; and
the Licensing Board's denial in LBP-89-10 of the Attorney General's motion
seeking a waiver of the 1984 financial qualifications rule in the conlext of a fullpower authorization is reversed. and the Attorney General's motion is certified
to the Commission.
It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

SSCU-88-10. 28 JI.'RC It 602
59 App. Tr. 97-99.
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Cite as 30 NRC 137 (1989)

LBP-89·22

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Morton B. Margulies, Chairman
Jerry Harbour
Jerry R. Kline

In the Matter of

Docket Nos. SO·3S2·0L
SO·3S3-0L
(ASLBP No. 89·S87.03-0L-R)

PHILADELPHIA ELECTRIC COMPANY
(LImerick Generating Station, Units 1
and 2)

August 11, 1989

The parties in having satisfied Intervenors' contention prior to hearing permits
the Licensing Board to dismiss the contention and terminate the proceeding.

MEMORANDUM AND ORDER
(Terminating Proceeding)
On August 7, 1989, counsel for the Federal Emergency Management Agency,
State Correctional Institution at Graterford inmates, Pennsylvania Department
of Corrections, Pennsylvania Emergency Management Agency, Philadelphia
Electric Company, and Nuclear Regulatory Commission Staff jointly submitted
to the Licensing Board a request for dismissal of the remaining contention of
the Graterford inmates and termination of the proceeding.
The subject Graterford inmate contention raised as an issue whether the
radiological emergency response plan relating to the prison complies with the
standard of 10 C.F.R. § 50.47(b)(15) insofar as radiological emergency response
training is provided to civilian personnel (e.g., bus and ambulance drivers) who
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may be called upon to assist in the event of an emergency that would require
evacuation of Graterford. The heart of the issue is whether the drivers who would
be used to evacuate Graterford would receive adequate training as distinguished
from being offered adequate training.
The Commission instituted this proceeding by Order of April 14, 1989,
in response to a remand of the U.S. Court of Appeals for the Third Circuit
in its decision in Limericlc Ecology Action. Inc. v. NRC. 869 F.2d 719 (3d
Cir. 1989). The Court granted the inmates' petition for review which challenged
the Commission's exclusion of consideration of whether an offer of training
will satisfy the requirement that training be provided to the evacuation plan
participants.
On May 30, 1989, the parties submitted to the Licensing Board a stipulation
in which they agreed, inter alia. that all bus and ambulance drivers will be
employees of the Pennsylvania Department of Corrections; that they will receive
specified requisite training, and that appropriate changes will be made in the
Graterford Radiological Emergency Response Plan.
They further agreed that the concerns expressed by the Graterford inmates in
their remaining contention have been met and that there is reasonable assurance
that the radiological response plan relating to the Graterford prison complies
with the standard of section 50.47(b)(15).
The parties went on to stipulate that the remaining contention of the inmates
shall be dismissed and the proceeding terminated, effective on notification to the
Licensing Board and the parties by the Pennsylvania Department of Corrections
that at least seventy-five of the drivers have received the described training.
We accepted and approved the stipulation, except as to the process proposed
for dismissing the contention and terminating the proceeding. Rather than
permitting the termination of the proceeding upon mere notice of a partiCipant,
which in effect would result in ceding our jurisdiction, we stated, "We would
have no hesitancy about passing upon a request by the parties for dismissal
and termination of the proceeding when seventy-five of the drivers have been
trained, the condition provided for in the StipUlation." LBP-89-14, 29 NRC
487, 489 (1989).
In the parties' request of August 7, 1989, calling for the dismissal of the
contention and termination of the proceeding, they report that as of July 18,
1989, a total of 100 employecs of the Pennsylvania Department of Corrections
who would serve as bus and ambulance drivers in an actual radiological
emergency have completed their training. Further, the 100 trained employees
meet the requirement of the revised Radiological Emergency Response Plan for
the State Correctional Institution at Graterford, which calls for sixty-six trained
drivers and an additional thirty-four in reserve.
The complaint of the Graterford inmates has been satisfied without the need
for a formal hearing. No further health or safety issue remains. The Licensing
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Board is unaware of any reason why the ·request of the parties ·for concluding
the proceeding should norbe granted.
Based on the foregoing, .the request of the parties for dismissal of the
Graterford dnmatcs' contention and termination of the proceeding is hereby
granted. The proceeding is terminated.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Morton B. Margulies, Chairman
ADMINISTRATIVE LAW ruDOE
Bethesda., Maryland
August II, 1989
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LBP-89-23

Cite as 30 NRC 140 (1989)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENS/NG BOARD PANEL
Before Administrative Judge:

Charles Bechhoefer

In the Matter of

Docket No. 7()'36-MLA
(ASLBP No. 89-593-01-MLA)
(Special Nuclear MaterIals
LIcense No. SNM-33)

COMBUSTION ENGINEERING, INC.
(Hematite Fuel FabrIcation Facility)

August 18, 1989

The Presiding Officer grants one petition to intervene in a materials licensing
proceeding, defers action on the petitions of three other persons or organizations,
and seeks further information concerning all of the intervention petitions.

ATOMIC ENERGY ACT:

HEARINGS

The right to a hearing in materials license cases, as in other licensing proceedings, arises from section 189a of the Atomic Energy Act, 42 U.S.C. §2239(a).

RULES OF PRACTICE:

INFORMAL HEARINGS

The Commission has implemented the statutory right to a hearing in materials
license cases through its informal procedures at Subpart L of 10 C.F.R. Part 2.

RULES OF PRACTICE:

INTERVENTION

Under the informal hearing procedures at Subpart L of 10 C.F.R. Part 2, a
grant of intervention is based on factors similar to those governing intervention
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in more formal adjudications: viz, a requirement of appropriate standing or
interest, a statement of how a petitioner's interest may be affected by the
proceeding, and identification of "areas of concern" to the petitioner. 10
C.F.R. § 2.1205(d). The areas of concern must be germane to the licensing
action - i.e., they must "fall generally within the range of matters that properly
are subject to challenge" in the proceeding. 54 Fed. Reg. 8269,8272 (1989).

RULES OF PRACTICE:

INTERVENTION (INTEREST)

In an informal materials license proceeding, the standing requirement is
similar to that in formal adjudications, except that presumptions based on
distance of residency or workplace from a facility arc not applicable. Proximity
of a residence or workplace remains a relevant consideration in conjunction with
the circumstances of each case as they relate to the particular petitioner and the
particular material which is the subject of the application.

RULES OF PRACTICE:

INFORMAL HEARINGS

Because no local public document room is normally available at the time
a petition for intervention must be filed in a materials license proceeding, a
necessary concomitant of a meaningful right to a fair hearing is that a petition
for intervention need provide only the minimal amount of detail essential to
determine that a petitioner has standing and seeks to raise germane issues.

RULES OF PRACTICE:

FILING REQUIREMENTS

Although a request for a hearing in an informal proceeding must normally,
under 10 C.F.R. § 2.1203(b), be filed with the NRC Office of the Secretary,
where a Federal Register notice directs that hearing requests be filed with the
NRC Executive Director for Operations, a filing with the Executive Director but
not the Secretary is proper.

RULES OF PRACTICE:

INTERVENTION (INTEREST)

A legislator cannot establish standing to intervene on behalf of unnamed
constituents. He may, however, intervene as a private citizen, assuming he
otherwise has standing to do so.
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RULES OF PRACTICE:

INTERVENTION

Under the informal hearing procedures, an expression by a petitioner of
concerns comparable to certain of the matters dealt with by the Staff in its
Safety Evaluation Report or Environmental Assessment fulfills the requirement
of germaneness of issues sought to be litigated.

RULES OF PRACTICE:

INTERVENTION

An organization may participate in an NRC proceeding either on its own
behalf or as a representative of at least one member. To participate on behalf
of a member, the organization must identify the member and demonstrate that
the member has standing and has authorized the organization to represent his or
her interests.

MEMORANDUM AND ORDER
(Requests for a Hearing)
By notice in the Federal Register of May 24, 1989 (54 Fed. Reg. 22,510-11),
the Nuclear Regulatory Commission provided an opportunity for a hearing on
the proposed amendment of the materials license of Combustion Engineering,
Inc. (CE or Applicant) to authorize the installation and use of additional pellet
production lines at its facility in Hematite, Missouri. CE currently carries on
most of its pellet production activities at a facility in Windsor, Connecticut,
and it plans to transfer these operations to its Hematite facility (which already
has the capability to perform this type of activity). To carry on the additional
activities at Hematite, three new buildings are to be constructed. Requests for
a hearing and petitions for leave to intervene have been filed by four persons or
organizations (three of them through a joint petition).
This proceeding is subject to the informal hearing procedures set forth in
10 C.F.R. Part 2, Subpart L ("Informal Hearing Procedures for Adjudications
in Materials Licensing Proceedings," 10 C.P.R. §§ 1201-1263). On July 24,
1989, the undersigned was designated as Presiding Officer, and I have appointed
Administrative Judge Jerry R. Kline, an environmental scientist, to assist me in
taking evidence and preparing a suitable record for review. 54 Fed. Reg. 31,749
(Aug. 1, 1989).
For reasons set forth below, I am granting one of the petitions and seeking
additional information concerning eaeh of the petitions.
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A.

Background

The requests for a hearing now pending before me consist of a petition, dated
June 21, 1989, from State Senator Jeremiah W. (Jay) Nixon (who represents the
area in which the CE facility is located), and a joint petition, dated June 22,
1989, submitted by Ms. Martha Dodson (of Crystal City, MO), Ms. Karen Sisk
(of Imperial, MO), and the Coalition for the Environment (of SL Louis, MO).
These requests were each filed within the time limit specified in the Federal
Register notice and hence were timely. By answers dated June 30, 1989, and
July 7, 1989, respectively, the Applicant opposed each of the petitions. The
NRC Staff, by letter dated August 3, 1989, exercised its option to decline to
participate in the proceeding. See 10 C.P.R. § 2.1213,1
B.

Applicable Requirements

The right to a hearing in materials license cases, as in other licensing
proceedings, arises from section 189a of the Atomic Energy Act, 42 U.S.C.
§ 2239(a). The Commission has implemented this statutory hearing right in
materials license cases through its informal procedures at Subpart L of 10
C.F.R. Part 2. 54 Fed. Reg. 8269, 8270 (Feb. 28, 1989). These informal
procedures establish a significantly different and less structured methodology
for providing a hearing than do the procedures for formal adjudications set
forth at Subpart G of 10 C.F.R. Part 2. But, reflecting the common derivation
of the hearing rights, a grant of intervention under the informal procedures
is based on factors similar to those governing intervention in more formal
adjudications: viz, a requirement of appropriate standing or interest in the
proceeding (which is "based upon the standards that are enunciated in § 2.714
for formal adjudications," see 54 Fed. Reg. at 8272), a statement of how a
petitioner's interest may be affccted by the proceeding, and identification of
"areas of concern" to the petitioner (comparable to the "aspects" requirement
of 10 C.F.R. §2.714(a)(2». 10 C.P.R. §2.1205(d). Thesc "arcas of conccrn"
must be germane to the licensing action under review - i.e., they must "fall
gencmlly within the mnge of matters that propcrly are subject to challenge" in
the procceding. 54 Fcd. Reg. at 8272.
Procedumlly, the Presiding Officer in an informal proceeding is afforded considemble discretion in developing information to determine whether a petitioner
possesses the requisite standing. As indicated above, the standing requirement
is similar to that in formal adjudications. Consistent with the nature of the
matters undcr considcmtion in an informal proceeding, and the lower potential

1 With respect to issues as to which I lind that resolution would be aided materially by StaIf participation, I retain
the option of permitting or requesting the Staff to participate. 10 C.F.R. § 21213.

143

radiation exposure attendant to materials license (as distinguished from rcactor
license) activities, the Commission has modified the method for demonstrating
that a petitioner's interest may be affected by a licensing action; it has indicated
that the so-called "fifty-mile radius" rule which governs reactor licensing proceedings is not applicable in materials licensing cases. At the same time, the
Commission rejected a presumption of a lack of standing for persons residing
or working more than 5 miles from a facility. 54 Fed. Reg. at 8272.
That does not mean, however, that proximity of a person's home or workplace
to a facility is not relevant to standing. All that is changed is the applicable
presumptions, particularly as a result of the wide variety of types of materials
covered by materials license applications and the differing effects produced by
each type. The standing of a petitioner in each case is thus to be based upon
the circumstances of the case as they relate to the particular petitioner (and the
particular material which is the subject of the application).
Reflecting the common statutory derivation of the formal and informal
hearing procedures, the informal procedures, while differing in material respects
from the formal procedures, do not appear to have been intended to make it
more difficult to attain intervention in an informal proceeding than in a formal
one. A meaningful opportunity for a hearing must of course be offered. City of
West Chicago v. NRC, 701 F.2d 633, 645 (7th Cir. 1983). This is particularly
significant in view of the lack of local availability of material bearing upon a
materials license application. Unlike a reactor licensing proceeding, no local
public document room is available in an informal proceeding at the time a
petition for intervention must be filed. As a practical matter, therefore, it is more
difficult for a petitioner in an informal proceeding to develop information in
order to set forth exactly how an application might affect its interest and hence its
standing to participate in a proceeding. That being so, a necessary concomitant
of a meaningful right to a fair hearing is that a petition for intervention need
provide only the minimal amount of detail essential to determine that a petitioner
has standing and seeks to raise germane issues.
In its opposition to these petitions, the Applicant has advanced a variety of
arguments, some of which I deem to be hyper-technical in view of the informal
nature of the hearing, to demonstrate that each of the petitioners lacks standing
or for some other reason should not participate.2 However, CE has fairly pointed
to deficiencies in the statements of standing of some of the petitioners.
2For example. with respect 10 both petitions. the Applicant cites 10 C.F.R. § 21203 (b) for the proposition that
U a request for a hearing must be filed with the Office of the Secretary" (Applicant'. Answer 10 sen.
Nixon,
dated lune 30, 1989, at 3; Applicant" Answer 10 Joint Petition, dated July 7, 1989, at 4). Whatever may be the
requirement with respect 10 pleadings generally, these petitions, which were addressed 10 the Executive Director
for Operations, COIlIplied precisely with the tenns act forth in the Flderal Rlgisllr notice with respect to the
filing of hearing requests (54 Fed. Reg. It 22,511). This notice IppClrs 10 hive effectively modified the general
(ColllilUUd)
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For reasons spelled out below, I conclude that the statement of standing of one
of the petitioners (Ms. Dodson) is marginally adequate (although susceptible to
greater clarity with respect to the relationship of her intervention to that of other
petitioners) and that the others include information which indicates that, except
for technical omissions, the petitioners likely have standing to participate. For
that reason, I am granting leave for the various petitioners to supplement their
petitions in certain respects, should they wish to do so.

C.

Petition or Sen. Jeremiah W. (Jay) Nixon

Thrning to the specific petitions, State Senator Nixon specifically seeks a
public hearing on the application.3 He states that he represents the area in
which the facility is located in the state senate and also that he is a landowner,
lifetime county resident, and avid fisherman of Joachim Creck (which is said
to run "behind the facility"). Sen. Nixon then lists a number of his concerns,
including increased radiation, effect of approval of the application on water
quality, changes in transportation patterns, volume of waste produced at the
plant, storage and disposal of this waste, potential accidents, and emergency
procedures.
In opposition to this petition, the Applicant correctly observes that a legislator
cannot establish standing to intervene on behalf of unnamed constituents. He
may, however, intervene as a private citizen, assuming he otherwise has standing
to do so. See, e.g., General Electric Co. (GE Test Reactor, Vallecitos Nuclear
Center), LBP-79-28, 10 NRC 578 (1979). The petition does not state, however,
whether Sen. Nixon wishes to participate individually or as a representative of
his constituents.
To the extent Sen. Nixon wishes to participate as a representative of his
constituents, his petition would have to be denied for lack of standing. However,
if Sen. Nixon wishes to participate in this proceeding in an individual capacity,
he should so advise me, on the schedule set forth later in this opinion. He should
also provide additional details concerning his standing - e.g., such matters as
the proximity of the land he owns or of his residence to the facility, and the
frequency, extent, and location of his fishing activities viz-a-viz the facility. At
this stage of the proceeding, absent the local availability of the case files, Sen.

pleading Iequimnent of 10 c.F.R § 2. 1203 (b). S6C also 10 C.F.R. U2.1203(e). 2.120S(e) ("'glming service of
requests for. hearlng). The Applicant's position in this ",gard must then:fon: be rejected; both petitions wen:
~ropcrty filed.

Sen. N"llton', petition, dated June 21, 1989, WI. preceded by • tcIefaxed Memorandum dated June 19, 1989,
also requesting I hearing. Both the Memorandum and the Petition wen: timely filed.
The Applicant comments that the petition it received was unsigned. I have copies of both a signed petition and
an unsigned copy, which must have been the one transmitted to the ApplicanL
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Nixon necd only provide a brief statement of how his interests may plausibly
be affected by the concerns he has set forth.
As stated earlier, the concerns themselves need only be a concise statement
"sufficient to establish that the issues the [petitioner] desires to raise regarding
the licensing action fall generally within the range of matters that properly are
subject to challenge in such a proceeding." S4 Fed. Reg. at 8272 (emphasis
supplied). I find that Sen. Nixon's stated concerns with, inter alia. the
proposal's increase in radiation discharges and in its effects on water quality
parallel matters discussed in the Staff's recently issued Safety Evaluation Report
and Environmental Assessment4 and, hence, are sufficient at this stage of the
proceeding to be deemed matters properly subject to challenge.
Pending my receipt of further advice from Sen. Nixon, I am deferring action
on his proposed intervention.

D.

Joint Petition

The joint petition includes hearing requests of two individuals (Ms. Dodson
and Ms. Sisk) and an organization (the Coalition for the Environment).
The request docs not state whether the two individuals are members of the
organization or whether each of the petitioners seeks to intervene personally
or as a member of the group. The petition notes that service can be made on
the representative of the Coalition, leading me to believe that the petition may
be a joint one, with one intervention intended. Before I finally determine the
nature of the requested intervention, however, I am affording each of the three
petitioners the opportunity to supplement their petition. As of this time, I will
treat the petitioners separately for determining standing.
1. Ms. Dodson states that she lives approximately 7 miles downwind from
the plant, that the plant is located on Joachim Creek approximately 15 miles
from where it empties into the Mississippi River, and that she obtains her
drinking water from wells located on the Mississippi River '~ust downstream."
More importantly, Ms. Dodson states that she is an owner of undeveloped land
approximately 3 miles downwind of the plant. She expresses concern about
the increased ''potential for a criticality aecident and for the release of greater
amounts of radioactive and hazardous chemicals, particulates, and gases into the
atmosphere, Joachim Creek [on which her property is situated], the groundwater,
and onto land in all directions" (petition at 1).
Ms. Dodson goes on to express concern about the lack of trained and
equipped emergency responders and health care facilities in the county in the
event of an accident at the plant or "along the routes over which radioactive
4 Safety Evaluation Report (SER) re:

Startup and Test of New Pcllet Production Unes and Usc of Additional

Warehouse Space, dated July 28.1989. at 1: Environmental Assessment (EA). dated
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~by

17. 1989. at 3.

materials are delivered to and from the plant." She also expresses concern
about the potential for accidents resulting from the increased quantity of certain
nuclear materials allegedly to result from the proposed amendment, and about
the adequacy of roads to handle an evacuation. Her final expression of concern
relates to certain aspects of facility design, such as seismic capability of new
structures and the ability of the site and its structures to withstand flooding
(petition at 2, 4). (Except with respect to new structures, the seismic and flood
matters have been previously reviewed and arc thus not relevant to the proposed
amendment.)
.
The Applicant would have me reject the joint petition for a variety of reasons.
First, it states that the statements of concern are so broad and general that "no
matters are placed in issue" (Applicant'S Answer at 3). This objection, however,
overstates the requirement for an expression of concern at this early stage of
the proceeding. It seeks a statement of issues comparable to that which must
be provided at a later date pursuant to 10 C.F.R. § 2.1233(c). The Commission,
however, specifically rejected such a requirement It stated:
This type of requirement likely is not practicable under the present regulatory scheme. • • •
It would not be equitable to require an intervenor to file its written presentation setting forth
all its concerns without access to the hearing me.

54 Fed. Reg. at 8272. The statement need only be sufficient to establish that
the issues sought to be raised are germane to the proceeding - i.e., that they
fall generally within the range of matters that are subject to challenge in the
proceeding - so that the additional step of providing a presentation of issues
under 10 C.F.R. § 2.1233 becomes warranted. Jd. By expressing concerns
comparable to certain of the matters dealt with by the Staff in its SER or EA
(such as gaseous or effluent discharges from the facility), Ms. Dodson has
fulfilled the requirement for germaneness.
To demonstrate that her interests may be affected by the results of the
proceeding, Ms. Dodson need only show that her stated concerns could have
an impact on her interests, which in this instance are property interests located
3 and 7 miles, respectively, from the plant, and a drinking water source located
somewhat more than 15 miles from the plant. Ms. Dodson asserts that the
effluent discharges would have an adverse effect on her drinking water supply;
perforce that would include an adverse effect on her riverfront property only 3
miles from the plant. A petitioner need not show that the effect on its interest is
likely, only that it is plausible. Although presumptions as to distance do not, in
themselves, provide a basis without more for determining that a petitioner has
standing, Ms. Dodson's stated concerns go beyond that and provide a basis for
determining that Ms. Dodson has set forth an effect on her interests sufficient to
confer standing. Whether these concerns arc justified, however, is a matter for
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consideration when the merits of issues in controversy are reached. Cf, Virginia
Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2),
ALAB-522, 9 NRC 54, 56 (1979) (standing in formal proceeding involving
expansion of spent fuel pool, where 50-mile presumption was questioned).
In short, Ms. Dodson has satisfied the requirements for intervention in this
proceeding, and I am granting her petition insofar as it seeks intervention in her
individual capacity. If Ms. Dodson rather seeks to participate only as a result
of membership in Coalition for the Environment, she should so advise me, on
the schedule set forth later in this opinion. In that circumstance, she should also
authorize the Coalition to represent her - a step she may take only if she is a
member of that organization. (Alternatively, should the Coalition be admitted as
a party, she may agree that the Coalition is to be the lead intervenor on certain
or all issues.)
2. Ms. Sisk's concerns parallel those of Ms. Dodson. She additionally
expresses concern (as a registered nurse) for the health of her minor children
resulting from emissions from the facility. Her interests, however, are not as
precisely set forth as those of Ms. Dodson. She provides her address and states
that she is a resident of Jefferson County but does not indicate the location
of that address vis-a-vis the plant She also does not provide any additional
explanation of a mechanism for plant discharges to affect either her property or
her children. That being so, I have no way of determining whether her concerns
may plausibly affect her property.
It appears, however, that with minor technical corrections, Ms. Sisk's petition
could be modified to reflect more clearly whether her interests may indeed be
plausibly affected by the concerns she has set forth. I am providing her an
opportunity to do so, on the schedule set forth later in this opinion. In the
meantime, I am deferring action on her petition.
In addition, as with Ms. Dodson, Ms. Sisk has not indicated whether she
wishes to intervene personally or through membership in the Coalition. When
clarifying her petition, Ms. Sisk should indicate the manner in which she wishes
to intervene and, if a member of the Coalition, whether she wishes the Coalition
to represent her interests.
3. The Coalition for the Environment represents itself as a nonprofit public
interest organization "serving" local organizations and citizens concerned with
the environment. It states that it has over 28,000 dues-paying members in
Missouri, Illinois, and Kansas, many of whom live within 50 miles of the plant
and some of whom live in Jefferson County. No individual member is identified
as authorizing intervention and as providing standing for the organization to
intervene in a representative capacity. The Coalition adopts the concerns as set
forth by the other two joint petitioners.
An organization may participate in an NRC proceeding either on its own
behalf or as a representative of at least one member. Houston Lighting and
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Power Co. (South Texas Project, Units 1 and 2), ALAB-549, 9 NRC 644, 64647 (1979): Philadelphia Electric Co. (Limerick Generating Station, Units 1 and
2), LBP-82-43A, 15 NRC 1423, 1437 (1982); Consumers Power Co. (Palisades
Nuclear Plant), LBP-79-20, 10 NRC 108, 112-13 (1979). To participate on
behalf of a member, the organization must identify the member and demonstrate
that the member has standing to participate on his or her own behalf and has
authorized the organization to represent his or her interests. Houston Lighting
and Power Co. (AHens Creek Nuclear Generating Station, Unit I), ALAB-535,
9 NRC 377, 390-96 (1979); Limerick, LBP-82-43A, supra, 15 NRC at 1437;
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-37, 8
NRC 575, 583 (1978).
The Coalition has not advanced any organizational interest which would serve
to establish standing to participate on its own behalf. It apparently seeks to
participate as a representative of certain members, but it has neither identified
those members nor shown that any particular members have standing and have
authorized such representation.
Therefore, the papers before me do not provide sufficient information for
me to determine whether the Coalition has standing. Because the Coalition's
petition indicates that the members it wishes to represent may well have standing,
however, and taking into account the authorization of Ms. Dodson and Ms.
Sisk to have papers served on the Coalition's representative, it appears that
the Coalition may be able to establish that it has standing to intervene in
a representative capacity. I am therefore deferring action on the Coalition's
petition and will permit the Coalition to supplement its petition to provide
the information outlined above. (The Coalition should also indicate whether
a particular member who seeks Coalition representation was a member at the
time the Coalition filed its petition and, if not, when the member joined the
organization.)

E.

Other Matters

1. As a result of my granting of one of the petitions before me, the NRC
Stafr is required within 30 days to create a hearing file, containing documents
relevant to this proceeding. 10 C.F.R. § 2.1231. The Staff may either provide
this file to the parties or establish a local public document room. In any event,
the Staff should send me such documents (except for those which have already
been provided to me by it or the Secretary).
2. The supplements to the various requests for a hearing and petitions for
leave to intervene which I have authorized to be filed should be filed (mailed)
to me by Thcsday, September 5, 1989. (The information in these filings is of
a type where a hearing file would not normally have been established.) The
Applicant may file a response by Monday, September 18, 1989. Thereafter,
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I will rule on whether any additional petitions should be granted or whether
there should be a modification in the one petition which I have thus far granted
(to reflect possible representation of Ms. Dodson by the Coalition, or possible
consolidation of Ms. Dodson with other potential intervenors whose petitions
may be granted).
3. I will issue a Notice of Hearing in the near future. That notice will, inter
alia, provide an opportunity for limited appearance statements, as authorized by
10 C.F.R. §2.1211.
4. In a letter to the Staff dated July 12, 1989, CE recognizes that the
two petitions before me each appear to solicit additional information about the
proposed amendment CE suggests that the Staff schedule an informational
public meeting to provide further explanations of the proposal.
I have been informally advised by the Staff that it intends to conduct such a
meeting. This meeting, of course, is separate and apart from the hearing sought
by the petitioners in this proceeding. Attendance at the informational meeting
would not affect a petitioner's opportunity to become a party in this proceeding.
However, if a petitioner, through the informational meeting, determined that any
or all of its concerns were not warranted, it should so advise me.

F.

Order

For the reasons stated, it is, this 18th day of August 1989, ORDERED:
1. The request for a hearing and petition for intervention of Ms. Martha
Dodson is granted.
2. Action is deferred on the petitions of Sen. Jeremiah W. (Jay) Nixon,
Ms. Karen Sisk, and the Coalition for the Environment.
3. Supplements to the various intervention petitions, as described in this
opinion, may be filed (mailed) by Thesday, September 5, 1989. The Applicant
may file a response by Monday, September 18, 1989.
4. This Memorandum and Order, to the extent it gmnts an intervention petition, is subject to appeal to the Atomic Safety and Licensing Appeal Board
pursuant to the terms of 10 C.F.R. § 2.1205(n). Any appeal must be filed within
ten (10) days of service of this Memorandum and Order. The appeal may be
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supported or opposed by any party by filing a counter-statement within fifteen
(15) days of service of the appeal brief.
Charles Bechhoefer. Presiding
Officer
ADMINISlRATlVE JUDGE
Bethesda, Maryland
August 18. 1989
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD
Before Administrative Judges:
Morton B. Margulies, Chairman
Jerry Harbour
Frederick J. Shon

Docket Nos. 5Q-352-0L-2
50-353-0L-2
(ASLBP No. 89-589-D4-0L-R2)
(Design Alternatives)

In the Matter of

PHILADELPHIA ELECTRIC COMPANY
(Umerlck Generating Station, Units 1
and 2)

August 30,1989

The parties in having satisfied Intervenor's contention prior to hearing permit
the Licensing Board to dismiss the contention and terminate the proceeding.

MEMORANDUM AND ORDER
(Terminating Proceeding)
On August 25, 1989, counsel for Limerick Ecology Action, Inc. (LEA),
Philadelphia Electric Company (pEeo), and the U.S. Nuclear Regulatory Commission Staff (Staff) jointly submitted a motion to the Licensing Board requesting that the Board accept a settlement agreement entered into by LEA and PECo,
that LEA's contention be dismissed with prejudice, that LEA be dismissed as
a party to the proceeding, and that the proceeding be terminated. The motion
and settlement agreement are attached and made a part hereof.
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The subject LEA contention alleges that the Commission violated the National
Environmental Policy Act of 1969 (NEPA) by failing to adequately consider
severe-accident-mitigation design alternatives (SAMDAs).
The Commission had instituted this proceeding by Order of May 5, 1989,
in response to a remand of the U.S. Court of Appeals for the Third Circuit
in its decision in Limerick Ecology Action, [nco V. NRC, 869 F.2d 719 (3d
Cir. 1989).* The Court granted LEA's petition for review which challenged the
Commission's lack of consideration of SAMDAs under NEPA.
In a Memorandum and Order of July 18, 1989 (LBP-89-19, 30 NRC 55),
the Licensing Board delineated the SAMDAs that were to be considered by
the agency in the subject proceeding. Staff on August 16, 1989, issued a
supplement to NUREG-0974, "Final Environmental Statement Related to the
Operation of Limerick Generating Station, Units 1 and 2." In the "Supplement
to the Environmental Statement, Limerick Generating Station, Units 1 and 2,"
Staff, pursuant to NEPA, considered the designated SAMDAs. It concluded
that "[t]he staff has discovered no substantial changes in the proposed action as
previously evaluated in the FES that arc relevant to environmental concerns nor
significant new circumstances or information relevant to environmental concerns
and bearing on the licensing of Limerick Generating Station, Units 1 and 2."
[d. at 1.
As part of the settlement agreement in which LEA Obligates itself to request
dismissal of the proceeding with prejudice, PECo commits itself to providing
LEA with quid pro quos. The Licensing Board has reviewed the settlement
agreement, including the obligations of the signatories and concludes that the
agreement's provisions arc not inconsistent with the statutes and regulations
under which the NRC functions. Neither is there any interpretation of the
settlement agreement, contained in the joint motion, that is contrary to regulation.
In accordance with the Commission's longstanding policy of encouraging fair
and reasonable settlements of contested initial licensing issues, the Licensing
Board accepts the settlement agreement.
The complaint of LEA has been satisfied without the need for a formal
hearing. There is no issue in controversy. The Licensing Board is unaware of
any reason why the request of the parties for concluding the proceeding should
not be granted.
Based upon the foregoing, the joint motion of the parties to dismiss LEA's
contention with prejudice, to dismiss LEA as a party to the proceeding and to
terminate the proceeding is hereby granted. The proceeding is terminated.

·The rely other issue remanded by !he Coort involved. contention by !he inmates of \he State Co=tional
Institution at Graterford !hat Iclated to ndiological emcrga1cy plans. The procec:ding was tcnninated by a
Licensing Board Memonndum and Order of August 11. 1989, LBP-89-22, 30 NRC 137.
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It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD
Jerry Harbour
ADMINISTRATIVE JUDGE
Frederick J. Shon
ADMINISTRATIVE JUDGE
Morton B. Margulies, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
August 30, 1989

JOINT MOTION FOR TERMINATION OF PROCEEDINGS
On February 28, 1989, the United States Court of Appeals for the Third
Circuit issued its decision in Limerick Ecology Action, Inc. v. NRC, 689 F.2d
719 (3d Cir. 1989) remanding to the Nuclear Regulatory Commission ("NRC'')
for consideration a contention that severe accident mitigation design alternatives
("SAMDAs") must be considered for the Limerick Generating Station.
On May 5, 1989, the Commission issued an Order requiring further proceedings before an Atomic Safety and Licensing Board ("Licensing Board'') in
compliance with the Opinion or the Third Circuit. A prehcaring conference was
held June 6, 1989, to define the issues in the proceeding. On July 18, 1989, the
presiding Licensing Board issued a Memorandum and Order ruling on which
of the proposed SAMDAs fall within the scope of the Commission's Order of
May 5, 1989. The parties were in the process of conducting informal discovery on these alternatives. In the meantime, Limerick Ecology Action ("LEA'')
and Philadelphia Electric Company ("PECo'') entered into discussions for the
purpose ofresolving LEA's SAMDA contention, the only contention in this pr~
ceeding, and have reached an agrcement settling LEA's concerns as set forth in
the attached Settlement Agreement. On August 16,1989, the NRC Stafr issued
its Supplement to the Final Environmental Statement to consider the question
of SAMDAs.
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This Board has previously encouraged the parties to work together towards
settlement of outstanding issues (Prehearing Conference Tr. at 27, 37). This
is consistent with longstanding Commission policy supporting the dismissal of
proceedings by reason of the parties' settlement * Accordingly, the NRC Staff,
LEA, and PECo hereby jointly move the Board to accept the attached Settlement
Agreement, dismiss LEA's contention with prejudice, dismiss LEA as a party
to this proceeding, and terminate the proceeding.
Licensee, LEA, and the NRC agree that nothing in the Settlement Agreement
in any way restricts the right of LEA to communicate to the Commission any
safety information it may have or obtain. Respectfully submitted,
Joseph Rutberg
Counsel for United States
Nuclear Regulatory
Commission Staff
Charles W. Elliott
PoswistiIo, Elliott & Elliott
Suite 201
1101 Northampton Street
Easton, PA 18042
Counsel for Limerick Ecology
Action, Inc.
Mark J. Wetterhahn
Conner, & Wettcrhahn, P.C.
Suite 1050
1747 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
Counsel for Philadelphia
Electric Company
August 25, 1989

·Su. «.g .• 10 CPA 12.759; SlDUtrUlIl 01 Policy Oil CoNluct ollkntsUtg Procut/illgs. CIl·81·8.13 NRC 452
(1981); PhilatUlpIUa Ekctric Co. (Umcriclc Generating Station. Units 1 and 2). ALAB-83O, 23 NRC 59. 60
(1986); Tu.u Utilitiu Ekctric Co. (Comanche Peak Steam Electric Suum. Units 1 and 2). Memorandum and
Order (Dismissing Proceodings) (Iuly 13. 1988); Public Snvice EleclTic and Gas Co. (Hope CrecIc Generating
Station). LBP·8S-6A. 21 NRC 468 (1985); Rochester Gtu & E/eclTic Corp. (R.E. Ginna Nuclear Plant, Unit 1).
LBP-84-34. 20 NRC 769 (1984); Gull Slatu Utilities Co. (River Bend Sutian. Units 1 and 2). llJP-84-51. 20
NRC 1478 (1984).
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SETILEMENT AGREEMENT
WHEREAS, the United States Court of Appeals for the Third Circuit issued
an opinion on February 28, 1989, granting, inter alia, a petition for review filed
by Limerick Ecology Action ("LEA") in Limerick Ecology Action, Inc. v. NRC,
Nos. 85-3431, 86-3314, and 87-3508, ordering the Nuclear Regulatory Commission (''NRC'' or "Commission") to consider severe accident mitigation design
alternatives ("SAMDAs") for the Limerick Generating Station; and
WHEREAS, the Commission issued an Order on May 5, 1989, requiring
further proceedings before an Atomic Safety and Licensing Board in compliance
with the Opinion of the Court of Appeals and a prehearing conference before
the duly appointed Atomic Safety and Licensing Board was conducted on June
6, 1989, in furtherance of the Order of the Commission; and
WHEREAS, the Philadelphia Electric Company ("PECo") is the owner and
operator of the Limerick Generating Station, Units 1 and 2, and whereas Unit 1
is operating and Unit 2 is ready to receive a full power operating license; and
WHEREAS, Limerick Ecology Action is a party-intervenor in the remand
proceeding; and
WHEREAS, on November 23, 1988, the NRC issued Generic Letter No. 8820 which required each utility operating a nuclear power plant to initiate an
Individual Plant Examination ("IPE") to identify any plant-specific vulnerabilities to severe accidents and to report the results to the Commission on a schedule
described therein;
WHEREAS, LEA and Philadelphia Electric Company agree that settlement
of all the issues in the manner described herein is in the best interest of each
party;
NOW THEREFORE PHILADELPmA ELEClRIC COMPANY AND LIMERICK ECOLOGY ACTION IN CONSIDERATION OF THE MUWAL
PROMISES, COVENANTS, AND AGREEMENTS CONTAINED HEREIN
AND INTENDING TO BE LEGALLY BOUND, HEREBY AGREE AS FOLLOWS:
1. PECo and LEA shall execute in good faith the programs, plans, commitments, and agreements contained in this Settlement Agreement ("Agreement").
2. PECo shall add an individual designated by LEA and qualified in the
field of nuclear power plant technology, including probabilistic risk assessment
methodology, to its IPE outside review team consisting of expert individuals
from outside the Company. The purpose of the outside review team is to
critically review, and make recommendations relating to the IPE process and
results for the Limerick Generating Station. PECo shall have the right to
reasonably screen the individual selected by LEA for qualification and conflict
of interest considerations.
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3. PECo shall pay reasonable and necessary consulting fees and expenses
for the designated individual at his or her customary rate.
4. The individual designated by LEA shall have complete access to all
written material and individuals within the Company and consultants associated
with the IPE process, and shall be able to attend all meetings and briefings
related to the IPE outside review team process and participate in escorted
tours of the facility, subject to execution of customary agreements relating
to nondisclosure of proprietary material, and security, safety, fitness for duty,
radiological protection, and similar considerations to the same extent as other
members of the outside review team. The individual designated by LEA shall
not use any of the information obtained from PECo or its consultants or workproduct in any other forum in a manner adverse to the interests of PECo.
S. The individual designated by LEA shall be permitted to discuss his
work and views relating to the status, progress, and results of the IPE with
persons associated with the PECo IPE effort for Limerick and LEA and, to
the extent -such individual deems necessary, to have his separate views included
within the documentation associated with the IPE proeess for consideration by
PECo management and by the NRC. The outside review team's responsibilities
shall cease upon submittal of the final IPE report to the NRC.
6. PECo shall include consideration of improvements to existing methods
of venting, such as discharging the existing 6-inch vent outside the enclosure
where it presently terminates, as part of the IPE process.
7. PECo shall evaluate and implement, as appropriate to the Limerickspecific design, certain modifications which have been implemented at the
Pilgrim Nuclear Generating Station, i.e., plugging certain drywell spray nozzles,
if necessary, and provide the ability to cross tie the fire water system into the
Residual Heat Removal System to permit the diesel-operated fire pump to serve
as an alternative drywell spray source. At the conclusion of its evaluation,
PECo shall describe in writing to LEA its plans for the modifications to be
made pursuant to this paragraph.
8. PECo shall describe in writing to LEA the status of the implementation
of Emergency Procedure Guidelines ("EPG") Rev. 4 into its Transient Response
Implementation Plan procedures and the schedule for full implementation of
EPG Rev. 4, currently scheduled for the end of 1989. PECo commits to full
implementation of EPG Rev. 4 within a reasonable period of time.
9. PECo represents that it has made modifications related to the improvement of the reHability of the Automatic Depressurization System ("ADS') at the
Limerick Generating Station based upon the recommendations of NUREG/CR4920, Vol. 2, Assessment of Severe Accident Prevention and Mitigation Features: BWR, Mark II Containment Design. PECo shall describe in writing to
LEA the modifications relating to the ADS it has made.
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10. PEeo shall describe in writing to LEA the steps it has takcn to reduce
the number of scrams associated with Limerick operation and, as to scrams that
may occur, the formal program for investigating and taking corrective action to
assure that they do not recur.
11. PEeo shall evaluate independently of the IPE process the need to
replace any chatter-prone relays and breakers in risk-significant systems with
chatter-resistant designs and implement those modifications warranted as the
result of-its evaluation. The evaluation shall commence within 45 days of the
effective date of this Agreement At the conclusion of its evaluation, PEeo shall
describe its evaluation and plans regarding chatter-prone relays and breakers to
LEA in writing.
12. PECo shall evaluate the potential need for other risk reduction measures
during the course of the IPE process.
13. PECo shall evaluate seismic design risk reduction possibilities, including the need for modifications to the reactor enclosure and control structure wall,
as part of the IPE process.
14. PEeo shall give a representative, designated in writing by LEA and to
be escorted by a PECo employee, access to the Limerick Generating Station
with 48 hours written notice to the Plant Manager, Limerick Generating Station,
P.O. Box A, Sanatoga, Pennsylvania 19464, for the purposes of a site tour of
reasonable duration. Such tour is subject only to restrictions on access related to
safety, security, radiological protection, and similar considerations. Such access
shall be limited to no more than semiannually in the calendar years 1990 and
1991 and once per quarter in the calendar years 1992 and 1993. Thereafter, no
right of access under this Agreement shall exist
15. PECo shall provide to a designated representative of LEA a copy of all
licensing-related documents and correspondence from it to the NRC relating to
Limerick Generating Station, with reasonable dispatch, for a period of 4 years
from the date of execution of this Agreement.
16. PECo shall make contributions to community recycling programs for
educational programs promoting the energy savings of recycling and energy
efficient practices in the total amount of $10,000.00 to be chosen by it. However.
at least $5,000.00 shall be designated for Recyeling Services, Inc. of North
Coventry Township for such programs. Within 15 days of the effective date of
this Agreement, LEA shaU submit a list of additional projects for consideration
under this paragraph. All contributions under this paragraph shaU be made
within 45 days of the termination of this proceeding by the presiding Atomic
Safety and Licensing Board.
17. PECo shall make a payment to LEA in the amount of $55,000.00 to
reimburse it for costs associated with the SAMOA proceeding, such payment
not to be used for any purpose hostile to the current or future interests of PECo.
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Payment of this amount to LEA shall be made within 45 days after termination
of the SAMOA proceeding by the presiding Atomic Safety and Licensing Board.
18. LEA shall withdraw from the SAMDA proceeding and shalf make
no further filings in this proceeding except as are necessary to execute this
Paragraph; and shall request dismissal of the proceeding with prejudice. LEA
shall expeditiously take all actions reasonably necessary to accomplish the end
of terminating litigation relating to the SAMDA matter before the Licensing
Board. In this regard. LEA shall execute the Joint Motion for Termination of
Proccedings attached to this Agreement concurrently with the execution of this
. Agreement for submission to the presiding Atomic Safety and Licensing Board.
19. LEA shall not challenge directly or indirectly any matter related to
SAMDAs, risk reduction, or the IPE process or results related to Limerick
Generating Station before the NRC, any successor to such agency, or before
any courL
20. LEA shall not oppose issuance, either before the NRC or any court, of
a full power operating license for Limerick Unit 2 or otherwise challenge its
validity.
21. LEA shall designate to PECo in writing a representative to receive
correspondence and other written material prepared pursuant to this Agreement.
All correspondence relating to this Agreement directed to PECo shall be sent
to Director of Licensing, Nuclear Group, Philadelphia Electric Company, 955
Chesterbrook Boulevard, Wayne, Pennsylvania 19087.
22. Any modifications or other measures required to be taken by PECo
under this Agreement shall be contingent on obtaining any required NRC
approvals, and any necessary modifications made pursuant to this Agreement
may be scheduled such that construction and testing coincides with planned
refueling or other planned outages as time permits.
23. By executing this Agreement neither party acknowledges or admits the
correctness orany othcrparty's position on any matters related to this proceeding
or any other proceeding regarding the Limerick Generating Station.
24. This Agrcement supersedes all prior representations, negotiations, and
understandings of the parties hereto, whether oral or written, and constitutes
the entire agreement of the parties with respect to matter hereof. This Agreement shall not be changed or superseded, except by mutual agreement in writing
signed by the duly authorized representatives of LEA and PECo. This Agreement shall be binding on and inure to the benefit of any successors or assigns of
the parties. It is expressly understood, however, that nothing in this Agreement
shall prevent the Company from fulfilling any legal or regulatory requirement of
the NRC, or its successors, whether contained in the NRC Operating License or
other letter or directive of such Commission, its successors or representatives,
whether oral or in writing.
25. This Agreement shall be effective upon execution by both parties.
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26. The undersigned warrant and represent that they arc authorized to
execute this Settlement Agrecment on behalf of their respective party.
FOR PHILADELPmA ELECIRIC
COMPANY
August 25, 1989

Corbin A. McNeill, Jr.
Senior Vice President-Nuclear
FOR LIMERICK ECOLOGY
ACTION, INC.

August 25, 1989

David Stone
Officer
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS
Guy A. Arlotta, Deputy Director

Docket No. 030·07099
(LIcense No. 45·11496·01)

In the Matter of

APPLIED RADIANT ENERGY
CORPORATION
(Lynchburg, Virginia)

August 24, 1989

The Deputy Director of the Office of Nuclear Material Safety and Safeguards
denies a petition filed by Ms. Kristen Albrecht, on behalf of the National
Coalition to Stop Food Irradiation (NCSFI), requesting action with regard to the
Applied Radiant Energy Corporation (ARECa). NCSFI requested the NRC to
suspend the use of cesium·137 sealed sources by ARECa based on the assertion
that the cesium·137 sealed sources used by ARECa are the same type of sources
that have leaked at Radiation Sterilizers, Inc., in Decatur, Georgia.

DffiECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

By letter dated March 23, 1989 (petition), the National Coalition to Stop Food
Irradiation (NCSFI or Petitioner) requested the Nuclear Regulatory Commission
(NRC or Commission) to initiate enforcement action involving the Applied
Radiant Energy Corporation (ARECa). NCSFI, specifically, requests that NRC
suspend the use of cesium·137 sealed sources by ARECa. The basis asserted
for the requested action by NCSFI is that the cesium·137 sealed sources used by
ARECa are the same type of sources that have leaked at Radiation Sterilizers,
Inc. (RSI), in Decatur, Georgia. The Petition has been treated as a request
pursuant to 10 C.F.R. § 2.206 of the Commission's regulations.
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For the reasons stated below, NCSFI's request is denied. My Decision in
this matter follows.

II.

BACKGROUND

One of the peacetime uses of nuclear energy that has evolved since the early
1960s is the use of irradiators to sterilize medical and pharmaceutical disposable
supplies. The source of gamma rays used for sterilization is primarily cobalt60 and, more recently, cesium-137, a byproduct of the fission of uranium-235.
There are currently about forty licensed irradiators in the United States. Of
these, only four have been licensed to use cesium-137 sealed sources.
The first commercial facility to use the cesium-137 sealed sources was
licensed by NRC on April 8, 1985. The irradiator, owned by Radiation
Sterilizers, Inc. (RSI), is located in Westerville, Ohio. A second irradiator
(lotech, Inc.) in Northglenn, Colorado, was licensed by the Agreement State*
of Colorado for use of the cesium-137 sealed sources on June 14, 1985. At the
Iotech facility, the cesium-137 sealed sources are stored in a dry environment.
Since that time, two additional facilities were also licensed to use cesium-137
sealed sources in 1986. These are located at RSI in Decatur, Georgia (an
Agreement State*), and the Applied Radiant Energy Corporation in Lynchburg,
Virginia. In all cases the cesium-137 sealed sources are leased from the
U.S. Department of Energy (DOE) for use by these companies.
ARECa originally obtained a byproduct material license on January 24,
1966, to use sealed sources in an irradiator for process radiation operations.
In September 1985, ARECa requested an amendment to its license to possess
and use cesium-137 sealed sources. On July 10, 1986, NRC amended the license
to allow the possession and use of the cesium-137 sealed sources. In November
1986, twenty-five (25) of the cesium-137 sealed sources were loaded into the
ARECa irradiator pool.

III.

DISCUSSION

The cesium-137 sealed sources have been used at ARECa without incident
since November 1986. However, on June 6, 1988, RSI in Decatur notified
the Agreement State of Georgia's Department of Human Resources (ORR)
that an event had occurred which resulted in the automatic lock-in-place of

·Pursuant to subsection 274b of Ihe Atomic Energy Act oC 1954... amended. Colorado is one of twenty-nine (29)
States Ihat have entered into effective agreements wilh NRC, or Ihe Cormer Atomic Energy Ccmmission, which
tranCcr to Ihcse atates Ihe authority to license and regulate Ihe possession and use of ecrtain radioactive materials
wilhin Iheir borden.
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the source system underwater. Preliminary measu.rements showed higher-thannormal radiation levels at the surfaee of the pool. Samples of pool water
were collected and analyzed. The results showed elevated levels of cesium137 dissolved in the pool water, indicating that one or more of the cesium-137
sealed sources had breached.
Since this was the first recorded instance of a leaking cesium-137 source, a
joint federaVstate task force consisting of departments from the State of Georgia
and the NRC, and later the Food and Drug Administration (FDA) and the
U.S. Environmental Protection Agency (EPA), was established. As a result
of the task force recommendations and after discussions with RSI, the State
of Georgia formally requested that the DOE manage an effort to identify the
leaking capsule, develop a plan for its safe removal, and oversee the cleanup
and recovery activities at RSI. DOE responded to the State of Georgia's request
and prompUy sent personnel to RSI in Decatur.
Environmental monitoring performed by NRC and the State detected no
cesium-137 radioactivity outside the building. Radiation surveys of automobiles, clothing, and residences of the RSI employees were conducted by state
personnel. These surveys showed that one employee had measurable radioactive
contamination in an automobile and that two others had contamination in their
residences. The NRC coordinated with the cognizant state radiological health
agencies an effort to survey all the packages and the distribution centers in the
United States and Canada that were shipped products by RSI. The results showed
pinpoint contamination on the exterior surfaces of several shipping containers.
These containers were disposed of as radioactive waste.
As a consequence of the leakage of cesium-137 sources at RSI in Decatur,
Georgia, NRC obtained appropriate commitments from ARECO and sent a
confirmatory action letter on June 13, 1988. This letter confirmed that ARECO
would implement further stringent monitoring procedures, including testing of
all containers that were removed from the pool; monitOring of all personnel as
they exit the pool area for contamination; adjusting the source leak detector
to a specific, more sensitive, radiation level alarm point; and collecting and
analyzing a pool water sample for contamination on a weekly basis. Further,
ARECO agreed to discontinue operation and immediately notify the NRC if any
contamination was indicated by any of the above procedures.
Although the ARECO sealed sources have the same design as those used at
RSI in Georgia, the cesium-137 sealed sources at RSI are subjected to entirely
different conditions than are the sealed sources at ARECO. At RSI, the sealed
sources are stored in a pool of water and are moved to open air, above the water,
within the irradiation chamber, to irradiate the product
Once the irradiation time is completed, the sources are quickly dropped into
the pool and are cooled very quickly. This up-and-down cycling causes the
sealed sources to be cooled when in the pool and to heat up when out of the
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water. Several thousand of these thermal cycles occurred before there was any
indication of a leaking source at the RSI facility.
In contrast, at ARECa the sealed sources are stored and remain in a pool of
water at all times. During operation, the product is placed in watertight canisters,
and the canisters are lowered into the pool near the sources. Accordingly, the
sealed sources at the ARECa facility are not subjccted to the extreme changes
in operating temperature experienced at the RSI facility. Moreover, the DOE
encapsulated about 1500 sealed sources with this design. These sealed sources
were stored in a water-filled pool at its Hanford facility for about 20 years
without a reported incident.
Although the evaluation of the leaking sources at the RSI facility is not yet
complete, the cause of the source leakage and subsequent contamination at RSI
appears to be associated with thermal shock due to movement of the sources in
and out of the pool. For this reason, the NRC suspended the use of the cesium137 sealed sources at RSI in Westerville, Ohio, which conducted operations
similar to those of RSI in Georgia. RSI voluntarily suspended its operations at
the Decatur, Georgia facility.
DOE is continuing its investigations with regard to the cause of thc? RSI incident and plans to issue a report on its findings. I believe that continued operation
at ARECa during the completion of DOE's investigation presents minimal risk
to the public health and safety. The good experience with storage of these sealed
sources at the DOE Hanford facility under conditions similar to those at ARECO
indieates a small probability of any scaled source leakage. Further, ARECa has
implemented procedures that will immediately identify scaled-source leakage
that could result in radioactive contamination of employees or the product. Radiation monitoring at ARECO has been increased to provide early detection of
radioactive contaminants in pool water and is sufficient to provide time to take
action to mitigate the consequences 9f any radioactive leakage that might occur. ARECa has demonstrated adequate facilities, equipment, and procedures
to provide reasonable assurance of protection of the public health and safety.
Due to the significant difference in operating conditions between the ARECO
facility and the two RSI facilities, there is no reason to believe that the cesium
sources at ARECO will exhibit the leaking that occurred at the RSI facility.
Moreover, the additional monitoring and testing by ARECa, confirmed in our
June 13, 1988 confirmatory action letter, will provide early detection of a leaking
source should one occur for any reason. Consequently, I do not believe that
the incident at RSI justifies NCSFI's request. If upon completion of the DOE
investigation, the Commission determines that continued use of the cesium-137
sealed sources at ARECO will not provide reasonable assurance that the public
health and safety will be protccted, appropriate action will be taken.
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IV.

CONCLUSION

The Petitioner seeks the initiation of a proceeding to suspend the use of the
cesium-137 sealed sources by ARECO. The institution of a proceeding pursuant
to 10 C.F.R. § 2.202 is appropriate only where substantial health and safety issues
have been raised. See Consolidated Edison Co. of New York (Indian Point. Units
1, 2, and 3), CLI-75-8, 2 NRC 173 (1975), and Washington Public Power Supply
System (wpPSS Nuclear Project No.2), OD-84-7, 19 NRC 899, 923 (1984).
This is the standard that I have applied to concerns raised by the Petitioner in
this Decision to determine whether the requested action is warranted.
For the reasons discussed above, I conclude that no substantial health and
safety issues have been raised by the Petitioner. Accordingly, the Petitioner's
request for action pursuant to section 2.206 is denied. As provided in 10
C.F.R. § 2.206(c), a copy of this Decision will be filed with the Secretary of the
Commission for the Commission's review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Guy A. Arlotto, Deputy Director
Office of Nuclear Material Safety
and Safeguards
Dated at Rockville, Maryland,
this 24th day of August 1989.

"u.s.

G.P.O. 1990-262-430.00012
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Kenneth M. Carr, Chairman
Thomas M. Roberts
Kenneth C. Rogers
James R. Curtiss

Docket No. 01-4-89-008

In the Matter of

September 11, 1989

JOSEPH J. MACKTAL

The Commission denies a motion for reconsideration of CLI-89-14, in which
the Commission had declined to disqualify itself from deciding any future
matters involving the Petitioner.
DISQUALIFICATION:
RULES OF PRACTICE:

STANDARDS
DISQUALIFICATION

When a party requests the disqualification of an individual member of a
tribunal, such as a Commissioner, that individual must make the initial decision.
However, when a party requests the disqualification of more than one member
of a tribunal, those members may issue a joint opinion in response to the motion.
DISQUALIFICATION:
RULES OF PRACTICE:

STANDARDS
DISQUALIFICATION

Each individual member of the Commission decided the question of his own
qualifications; no member of the Commission ruled on another member's right
to participate. In this case, the Commissioners simply saw no reason to issue
four separate opinions.
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MEMORANDUM AND ORDER
I.

INTRODUCTION

This matter is before us on a motion by Mr. Joseph J. MacktaI, asking
that the Commission reconsider CLI-89-14, 30 NRC 85 (1989), in which the
Commission declined to disqualify itself from deciding any future matters
involving Mr. MacktaI. For the reasons stated herein, we deny the motion for
reconsideration.

II.

FACTUAL BACKGROUND

The facts are well known to those involved in this matter. We have set them
out at length in our previous decisions and find no reason to restate them at any
length here. See Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), CLI-89-6, 29 NRC 348 (1989); In re Joseph J. Macktal,
CLI-89-12, 30 NRC 19 (1989) (UMacklall"); In re Joseph J. Macktal, CLI-8913, 30 NRC 27 (1989) C'Macktal 2''); In re Joseph J. Macktal, CLI-89-14, 30
NRC 85 (1989) ("Macktal 3").
Briefly, the Commission's Office of Investigations ("01") issued a subpoena
to Mr. MacktaI on June 3, 1989, secking the specific details of his allegations
regarding (1) a "bribe" to induce him to withdraw an employment discrimination
claim before the Department of Labor ("DOL'') and (2) safety defects at
Comanche Peak. The subpoena requested Mr. MacktaI's appearance on June
IS, 1989, at the NRC's 01 Office in Arlington, Texas, less than 2 hours' drive
from his residence.
Subsequently, Mr. Macktal filed a motion for a protective order seeking
to condition his appearance before 01. The Commission denied that request
on June 22, 1989, and established a new return date of July 6, 1989. See
Macktal 1. On July 3, shortly before the date he was to appear before
Commission representatives, Mr. Macktal filed a motion seeking reconsideration
of that decision. The Commission denied that request on July 5, 1989, noting
that the request did not stay Mr. MacktaI's required appearance. See 10
C.F.R. §2.771(c). See Macktal 2.
Mr. Macktal also filed a motion on July 3 seeking disqualification of the entire Commission from reviewing any further matters involving him. The Commission denied this motion on August 16, 1989. See Macktal 3. Mr. MacktaI
immediately filed a motion for reconsideration of that decision. It is that motion
which now lies before us.
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ID.

ANALYSIS

Mr. Macktal bases his request on nine specific considerations which fall into
three general categories. First, Mr. Macktal disputes the factual accuracy of specific statements in CLI-89-14 (Motion, " 1, 2,4, and 5). Second, Mr. Macktal
complains generally about the Commission's treatment of "whistIeblowers" and
specifically about its treatment of his concerns (id., , 6). Third, Mr. Macktal
faults the application of the disqualification tests by the Commission in CLI-8914 (id., ,~ 3, 7, 8, and 10).
As to the claims of factual inaccuracy in CLI-89-14, Mr. Macktal has not
presented any information that provides us with any reason to modify our
earlier decision. Simply put, the Commission has been attempting to conduct
a legitimate inquiry into some matters raised by Mr. MacktaI. The inquiry is
a matter within the Commission's responsibility and authority, in support of
which the Commission's subpoena powers have been appropriately invoked. 42
U.S.C. § 2201c. Mr. Macktal has as yet failed to comply with the subpoena.
Mr. Macktal argues that the NRC Commissioners are biased and should be
disqualified from further involvement in his "case," but he does not make any
showing why individual Commissioners cannot participate fairly in decisions
concerning the obtaining or use of information from him relevant to the
Commission's jurisdiction. We believe that the record indicates sensitivity to
his concerns. Not only did we delete the portion of our decision in CLI-8812 that Mr. Macktal found offensive, but we also have directed or to grant
confidentiality to him if he can demonstrate that he meets the applicable criteria
for confidential treatment. See Macktal 1, supra. We also agrccd to select a
date for return of the subpoena that Mr. Macktal's attorneys advised us was
convenient to both Mr. Macktal and to themselves. Id. Finally, we selected a
date that provided Mr. Macktal with 30 days' notice of the time for appearance
from the issuance of the original subpoena. Id.
Finally, we see no merit in Mr. Macktal's dissatisfaction with our application
of disqualification tests in CLI-89-14 and accordingly no reason to disturb our
earlier decision. We see no bias or prejudice, pervasive or otherwise, real or
apparent, in the Commission's interactions with Mr. Macktal.
However, Mr. Macktal does raise a maller that will benefit from clarification
here. He alleges that the Commissioners failed to decide individually whether to
recuse themselves, contrary to established agency procedure. We did not depart
from prior practice in CLI-89-14. When a party requests the disqualification
of an individual member of a tribunal, such as a Commissioner, that individual
must make the initial decision. See, e.g., Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit I), CLI-84-20, 20 NRC 1061 (1984) (request for
disqualification of Chairman Palladino). However, when a party requests the
disqualification of more than one member of a tribunal, those members may
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issue a joint opinion in response to the motion. See, e.g, Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit I), LBP-88-29, 28 NRC 637 (1988)
(request for disqualification of two members of a licensing board).
In this case, Mr. Macktal requested the disqualification of all four current
members of the Commission. Each member of the Commission reviewed that
request and concluded that he could review matters arising in the future involving
Mr. Macktal. The Commission then issued a joint opinion ruling on the request.
Each individual member of the Commission decided the question of his own
qualifications; no member of the Commission ruled on another member's right
to partiCipate. We simply saw no reason to issue four separate opinions.

IV.

CONCLUSION

We have reviewed the considerations advanced by Mr. Macktal and find that
none of those considerations causes us to reconsider our decision in CLI-89-14.
There continues to be no justification for us to disqualify ourselves from any
proceeding to inquire into Mr. Macktal's allegations. Therefore, we deny the
motion.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 11th day of September 1989.
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In the Matter of

Docket Nos. 50-443-0L
50-444-0L

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, sf sl.
(Seabrook Station, Units 1

and 2)

September 15, 1989

The Commission denies Applicants' .request for an exemption from the
requirement to conduct an onsite emergency planning exercise within 1 year
before issuance of a full-power license. Applicants made their request under 10
C.F.R. § 50.12; the Commission has, therefore, considered and rejected it under
that rule. Because the Commission wishes to expedite this decision so that the
parties will have it promptly for planning purposes, and because it had the ~iews
of the parties and of the Staff, who would decide a section 50.12 petition in the
first instance, the Commission rendered this decision even though the request
should not have been brought directly to the Commission. The Commission
directs the Staff to issue its report on the exercise no later than October 16,
1989.

RULES OF PRACTICE:

EXEMPTION REQUESTS

Applicants' assertions of harm from delay of an "endless loop" of exercises
are speculative and do not support an exemption.
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RULES OF PRACTICE:

EXEMPTION REQUESTS

The Commission has reservations whether indirect costs of compliance with
the rule, such as ensuing litigation or costs flowing from delays caused by
litigation, are properly considered in evaluating an exemption request
REGULATIONS:

INTERPRETATION (10 C.F.R. §§ 2.758, 50.12)

RULES OF PRACTICE:
WAIVER

EXEMPTION REQUESTS; PETITION FOR

The Commission need not parse out the distinctions between a petition
for waiver under 10 C.F.R. § 2.758 and a request for exemption under 10
C.F.R. § 50.12. It does, however, emphasize a similarity: neither is intended
under the rules to be brought directly to the Commission. It would, therefore,
expect that except in the most exceptional circumstanees, which are not present
here, such requests will be filed with the appropriate board or staff officer.
EMERGENCY PLANNING:
EMERGENCY PLANS:
REGULATIONS:

EXCEPTIONS TO REGULATIONS

PUBLIC HEALTH AND SAFETY

INTERPRETATION (10 C.F.R. § 50.12)

Putting aside the question whether it is legally permissible to balance safety
and the need for power, the Commission finds in this case the generalized
projections of need for power are insufficient to outweigh, under 10 C.F.R.
§ 50.12(a)(2)(vi), the public interest that underlies the safety provisions of the
Commission's emergency planning rules.
ADMINISTRATIVE PROCEDURE ACT:
PROCEEDINGS
LICENSING DECISIONS:
RULES OF PRACTICE:

EXPEDITED

EXPEDmON AND THOROUGHNESS
EXPEDITED PROCEEDINGS

The Commission believes that procedures for expedition can alleviate Applicants' concerns without working any unfairness on other panics and without
diminishing the protection provided to the public by the emergency planning
regulations. The Commission's responsibility under the Administrative Procedure Act to decide cases within a reasonable time makes it appropriate for it to
establish expedited procedures when necessary.
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ORDER
This Order responds to "Applicants' Application for an Exemption from the
Requirement of 10 CPR Part 50. Appendix E. Section IV.F.l. for the Conduct of
an Exercise of the Licensees' Onsile Emergency Plans Within One Year Before
Issuance of a Full-Power Operating License" ("Application" or "exemption
request''). dated August 11. 1989. On consideration of the Application and
the parties' responses. l all of which unequivocally opposed the exemption. the
Commission denies the Applicants' exemption request for the reasons briefly
stated below.
Dispensing with a comprehensive recitation of the nearly 8 years of this
licensing proceeding. we begin with the current schedule. The Atomic Safety
and Licensing Board set November 30. 1989. as its target date to issue a decision
that will decide all remaining presently admitted contentions in this proceeding.
Included in that decision will be the resolution of the contentions relating to the
Applicants' emergency plan for those portions of the emergency planning zone
located in the Commonwealth of Massachusetts. and to the full-participation
emergency exercise conducted in June 1988. Lacking the admission of any new
contention, the order expected on November 3D, 1989, would have the potential
to authorize issuance of the full-power license and conclude this proceeding.
Pursuant to the Commission's regulation, from which Applicants seek relief
in their instant petition, if more than a year has passed since a full-participation
exercise, an exercise of the Applicants' onsite plan must be held within 1 year
before license issuance.2 That circumstance has transpired, and an exercise has
been scheduled for the last week in September.
Intervenors have stated that they want the opportunity to litigate the results of
the exercise. Applicants are concerned that such litigation could be protracted,
causing delay in issuance of a license, and ultimately eventuating in the need
for a full-participation exercise in June 1990, beginning an "cndless loop of
litigation." Long Island Lighting Co. (Shorcham Nuclear Power Station, Unit
I), CLI-88-9. 28 NRC 567.570 (1988).

1 The following JeSponscs were file<!: New England eoalitim m Nuclear Pollution'. Oppositim to Applicants'
Request for an Exemption from the Requirement to Exercise the Onsitc Emergency Plan Within • Year Prior to
Issuance of Operating License or, in the Alternative, Request for • Hearing on Applicants' Application, date<!
August 21, 1989; Response of MassAG to Applicants' Application for .n Exemption fran the Requirement oC
10 c.F.R. Part SO, Appendix E, Section IV.F.I, date<! August 21, 1989; Response and Objection to Applicants'
Application for an Exemptim from the Rcquirtment of 10 CFR, Part SO. Appendix E, Sectim IV.F.l. date<!
August 21,1989. and file<! by the Seacoast Anti·Pollutim League (SAPL); and NRC Staff Response to Applicants'
Application for an El<emption from 10 C.F.R. Part SO, Section IV .F.l (Onsitc El<ercise One Year BeCore Full Power
License), date<! August 28, 1989.
2The full·participatim exercise must be rcpeate<! if' necessary to meet the rcquirtmcnt that such an exercise be
held within 2 years of issuance of the openting license.
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Applicants' made their request under 10 C.F.R. § 50.12, the Commission has,
therefore, considered it under the provisions of that rule.' fur the reasons stated
by the Staff,4 we find that Applicants have made an insufficient showing under
10 CF.R. § 50.12(a)(2)(ii).
Under 10 C.F.R. §50.12(a)(2)(iii), we find that Applicants' assertions of
harm from delay of an "endless loop" of exercises arc speculative. Moreover,
as to financial costs, we have reservations whether indirect costs of compliance
with the rule, such as ensuing litigation or costs flowing from delays caused by
litigation, are properly considered in evaluating an exemption request. This is so
because those very grounds that would most support the need for an adjudication
would be those most likely to cause delays. In such circumstances the rule would
work at a contrary purpose to the regulatory purpose inherent in affording an
opportunity for hearing.
Finally, Applicants urged a public interest exception due to an alleged need
for power. Puuing aside the question whether it is legally permissible to balance
safety and need for power, we find in this case the generalized projections of
need for power are insufficient to outweigh, under 10 C.F.R. § 50.12(a)(2)(vi),
the public interest that underlies the safety provisions of the Commission's
emergency planning rules.
The Commission believes that given the fact that the onsite plan has previously been exercised and adjudicated, in the event the exercise provides the
occasion for any admissible contention,' procedures for expedition can alleviate Applicants' concerns without working any unfairness on other parties and
without diminishing the protection provided the public by the Commission's
emergency planning regulations. As we have had occasion to say before, we
believe that our responsibility under the Administrative Procedure Act to decide
cases within a reasonable time makes it appropriate for us to establish expedited
procedures when necessary. Shoreham, CLI-88-9, supra, 28 NRC at 570.. In
this regard, we direct the Staff to issue its report on the exercise no later than
October 16, 1989.

or

3 In light our decision we need not parse out the distinctions between. petition for waiver under 10 C.F.R. § 2.758
and a request for an exemption under 10 c.F.R. 150.12. We do. however. emphasize a similarity: neither is
intended under the JUles to be brought di1eclly to the Conunission. We would. therefore, expect that except in
the most exceptional circumstances. which arc not present here, such requests will be filed with the appropriate
board or mff officer. The Commission is kept informed
the course
adjudicatory proceedings and has the
authority to direct that such a matter be forwarded to it dircc1ly when that is warranted. In \his instance. because
we wish to expedite \his decision 10 thlt the parties will have it pranplly for planning purposes. and because we
have the views of the parties and of the Staff. who would clecide a aection 50.12 petition in the first instance, the
Commission will render a decision.
4 S" Staff Response at 8-13. Insofar IS Intervenors have made like arguments we agree with them IS well.
5 In order to have any contention "" III excn:isc considered in a hearing. Canmiuion case
establishes the need
to allege a fundamental flaw. S,.
Island Ughli", Co. (Shoreham Nuclear Power Station, Unit 1). ALAB·
903.28 NRC 499 (1988). In addition, the criteria for Ute·fiIed contentions I1'C applicable to any contentions filed
on the onsite exercise, as they arc to all contentions filed after the original date by which contentions arc due.

or

or

uw

Lo",
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The Applicants' exemption request is denied.1i
It is so ORDERED.
For the Commission'
SAMUEL J. CHll.K
Secretary of the Commission
Dated at Rockville, Maryland,
this 15th day of September 1989.

Ii Any request for • hearing on the exemption request is also denied.
, Canmissioncr Cuniss did not participate in this Order.
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Cite as 30 NRC 177 (1989)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Thomas S. Moore, Chairman
Alan S. Rosenthal
Howard A. Wilber

Docket No. 50·335-0LA
(SFP ExpansIon)

In the Matter of

FLORIDA POWER & LIGHT
COMPANY
(St. lucie Nuclear Power Plant,
Unit 1)

September 20, 1989

The Appeal Board affirms the Licensing Board's initial decision, LBP-89-12,
29 NRC 441 (1989), sustaining the agency's earlier issuance of an operating
license amendment to Florida Power & Light Company permitting the reracking
of the S1. Lucie Unit 1 spent fuel pool to increase its capacity.

RULES OF PRACTICE:

BRIEFS

The Commission's Rules of Practice require that "[a]n appellant's brief must
clearly identify the errors of fact or law that are the subject of the appeal." 10
C.F.R. § 2.162(a)(1).

RULES OF PRACTICE:

BRIEFS

A party's appellate brief must contain sufficient information and argument
to allow the appellate tribunal to make an intelligent disposition of the issues
sought to be raised on appeal. See Carolina Power and Light Co. (Shearon
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Harris Nuclear Power Plant), ALAB-856, 24 NRC 802, 805 (1986); id., ALAB843, 24 NRC 200, 204 (1986); id., ALAB-837, 23 NRC 525,533-34 (1986);
Pennsylvania Power and Light Co. (Susquehanna Steam Electric Station, Units
1 and 2), ALAB-693, 16 NRC 952, 955-57 (1982); Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-355, 4 NRC 397, 413, reconsideration
denied. ALAB-359, 4 NRC 619 (1976).

RULES OF PRACTICE:

BRIEFS

As in the case of all litigants, the intervenors must bear full responsibility for
any possible misapprehension of his arguments caused by the inadequacies of
his brief. See Wisconsin Electric Power Co. (point Beach Nuclear Plant, Units
1 and 2), ALAB-739, 18 NRC 335, 338 n.4 (1983).

RULES OF PRACTICE:

APPELLATE REVIEW

An Appeal Board will only "reject or modify [factual] findings of the
Licensing Board if, after giving its decision the probative force it intrinsically
commands, we are convinced that the record compels a different result"
Niagara Mohawk Power Corp. (Nine Mile Point Nuclear Station, Unit 2),
ALAB-264, 1 NRC 347, 357 (1975).

EVIDENCE: ' EXPERT WITNESS

It is well established that an expert witness may rely upon analyses performed
by others. See Philadelphia Electric Co. (Limerick Generating Station, Units 1
and 2), ALAB-819, 22 NRC 681,718 (1985), aff'd in part and review otherwise
declined, CLI-86-5, 23 NRC 125 (1986), remanded in part on other grounds
sub nom. Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719 (3d Cir. 1989).

RULES OF PRACTICE:

BURDEN OF PROOF

It is the applicant that bears the ultimate burden of proof in NRC operating
license amendment proceedings and not the NRC staff. Thus, the adequacy of
the staff's review is not the proper focus for such proceedings. See Pacific
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-728, 17 NRC 777, 809 (1983).
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APPEARANCES
Campbell Rich, Stuart, Florida, intervenor pro se.
Harold F. Reis, Michael A. Bauser, and Patricia A. Comella, Washington,
D.C., and John T. Butler, Miami, Florida, for the applicant, Florida
Power & Light Company.
Patricia A. Jehle and Bernard M. Bordenick for the Nuclear Regulatory
Commission staff.

DECISION
Campbell Rich, a pro se intervenor in this operating license proceeding,
has appealed the Licensing Board's May 9, 1989, initial decisionl sustaining
the agency's grant of an amendment to the applicant, Florida Power & Light
Company, permitting the reracking of the SL Lucie Unit 1 spent fuel pool
to increase its capacity. For the reasons that follow, we affirm the Licensing
Board's decision.

I.
On August 31, 1987, the Nuclear Regulatory Commission published a notice
in the Federal Register that it was considering issuing a license amendment to the
applicant authorizing an increase in the St. Lucie Unit 1 spent fuel pool storage
capacity from 728 to 1706 fuel assemblies.2 Among other things, the notice
stated that the proposed expansion was to be achieved by reracking the fuel
pool with high-density storage racks employing Boraflex as a neutron absorber
for criticality contro1.3 According to the notice, the rack vendor had licensed
at least ten· other racks of essentially the same design so no new or improved
technology would be employed in either the construction or analysis of the new

1 LBP-89-12, 29 NRC 441.
252 Fe<!. Reg. 32,852
3 As stated by Ihe licensing Board,
Boraftex is an effective entrappcr of neutrons. It is produced by uniformly dispersing Boron camidc
panicles in • polymeric silicone encspsulant, which pcrf'orms IS Ihe mauix clement. The neutronabsoxbing clement is Boron. Since 1980, 85% of all high-density racks ordered by U.S. utiliues hive used
Donftex IS Ihe preferred "poison" maLcriaI for neutron Ibsorpuon. This involved twcnty-\hrcc separate
U.S. canmcrcia! nuclear power plants.
LBP-89-12, 29 NRC It 448 (ciuuons omitted).
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racks.4 The notice further indicated that the Commission was considering making
a "no significant hazards" determination with respect to the license amendment;
thus the notice also set forth the NRC staff's analysis of how the applicant's
amendment application met the standards contained in 10 C.F.R. § 50.92(c) for
making such a determination.'
In response to the notice, Campbell Rich, a resident of the immediate
area of the St. Lucie facility, filed a request for a hearing and a petition to
intervene in the proceeding. Thereafter, on March 4, 1988, the staff issued
an environmental assessment and a finding that the applicant's proposed spent
fuel pool expansion posed no significant radiological hazard.6 Pursuant to the
Commission's regulations, once the staff has made a "no significant hazards"
determination, the amendment may be issued immediately and any hearing is
held subsequently to determine if the amendment shall remain in effect.' The
Licensing Board then granted Mr. Rich's petition to intervene, admitting seven
of his proffered contentions.8
After dismissing one of the admitted contentions on the intervenor's own
motion and granting the applicant's motion for summary disposition as to part
or all of four others, the Licensing Board heard evidence on the remaining
portions of three contentions.9 At the three-day hearing, the applicant and the
staff each presented three expert witnesses and numerous exhibits, while the
intervenor presented no evidence and confined his case to cross-examining the
applicant and staff witnesses. On each of the issues before it, the Board then
found that the preponderance of the evidence favored the applicant. It concluded,
therefore, that the previously issued license amendment should remain in effect. Io
In reaching its decision, however, the Board placed a condition upon the
amendment, requiring that the applicant design a program to assess the effect of
irradiation on the Boraflex panels if certain test samples placed in the spent fuel
pool are subjected to gamma radiation equal to, or greater than, 1 x 108 rads.n

n.
According to his appellate papers, the "[i]ntervenor is appealing the [Licensing] Board's Decision as regards the issues, surrounding the integrity of Boraflex

452 Fed. Reg.

at

32,852·53.

'Id. at 32,853·55.
653 Fed. Reg. 7065 (1988).
'See 10 c.F.R. §50.91(.)(4).
8 See LBP·88·10A, 27 NRC 452, off'd, ALAB·893, 27 NRC 627 (1988).
9 See LBp·88·27, 28 NRC 455 (1988).
10 LBP.89.12, 29 NRC at 446-60.
llld. at 458·59.
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as suggested by Contention 3 and Contention 6."12 As litigated, contention 3
claimed that the effects of heat and radiation on Boraflex panels used in spent
fuel pool racks have not been adequately considered or analyzed, while contention 6 alleged that the use of Boraflex in high-density racks from the Joseph
Oat Corporation is a new and unproven technology. While the intervenor identifies the Licensing Board's decision respecting these two contentions as the
focus of his appeal, his eight-page appellate filing fails to identify clearly and to
brief adequately the "issues surrounding" these contentions that the intervenor
purports to raise. The Commission's Rules of Practice require that "[a]n appellant's brief must clearly identify the errors of fact or law that are the subject
of the appeal."13 We have pointed out repeatedly that a party's appellate brief
must contain sufficient information and argument to allow the appellate tribunal
to make an intelligent disposition of the issues sought to be raised on appcal,l4
Here, the intervenor's brief comports with neither the letter of the regulations
nor the spirit of our decisions. Nevertheless, because we do not hold a pro se
intervenor to the same standard that we expect a lawyer to mcet,l' we have tried,
as best we can, to glean from the intervenor's appellate papers the essence of
the errors he alleges. As in the case of all litigants, however, the intervenor
must bear full responsibility for any possible misapprehension of his arguments
caused by the inadequacies of his brief.16
As best we can discern from his brief, the intervenor raises no questions of
law. Rather, he only challenges several of the Licensing Board's factual findings
with respect to contentions 3 and 6. Although the intervenor never mentions the
standard of review for such findings, it must be remembered that "we arc not free
to disregard the fact that the Licensing Boards are the Commission's primary
fact finding tribunals."17 Hence we will only" reject or modify findings of the
Licensing Board if, after giving its decision the probative force it intrinsically
commands, we are convinced that the record compels a different result."lB In
other words, "we must be persuaded that the record evidence as a whole compels
12 Intcrvcnor's Appeal of Initial Decision (June 16, 1989) at 1 {hereinaf'tct ''IntetVenor', Brief"].
13 10 C.F.R. §2.762(d)(1).
14 Su Carolina Power and [Jghl Co. (Shearon IIarris Nuclear Power Plant), AlAB·856, 24 NRC 802, 80s (1986);
id., AlAB·843. 24 NRC 200, 204 (1986); id.. AlAB·837, 23 NRC 52S. 533·34 (1986); Pen1lSYlvania Power
and [Jghl Co. (Susquehanna Steam Electric Station, Units 1 and 2). ALAB.693, 16 NRC 952, 955·57 (1982);
Dw Power Co. (Catawba Nuclear Station, Units I and 2), AlAB·355, 4 NRC 397, 413, recoflSideralwn denied,
AlAB·359.4 NRC 619 (1976).
U See Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1). ALAB·772, 19 NRC 1193, 1247
(1984), rev'd in parI on other I/rowu:ls. CLI·85·2, 21 NRC 282 (1985); Public Service Electric and Gas Co. (Salem
Nuclear Gencnting Station. Unit I). AlAB-650, 14 NRC 43,50 n.7 (1981), aff'd sub flOm. TOWfIShip o/~r
Alloways Creek v. Public Service Electric 4< Gas Co .• 687 F.2d 732 (3d Cir. 1982).
16 Su WiscoflSin Electric Pow,r Co. (Point Beaeh Nuclear Plant, Units 1 and 2). AlAB.739. 18 NRC 335, 338
n.4 (1983).
17 Northern Indiana Public Service Co. (Bailly Gcncnting Station, Nuclear I), AlAB·303. 2 NRC 858, 867
(1975).
18 Niagara Mohowk Power Corp. (Nine Mile Point Nuclear Station, Unit 2), ALAB·264, 1NRC 347, 357 (1975).
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a different conclusion and we will not overturn the hearing judge's findings
simply because we might have reached a different result had we been the initial
fact finder.""
In his brief, the intervenor seemingly argues that several of the Licensing
Board's findings regarding contentions 3 and 6 are erroneous. The record as
a whole, however, does not support his claims. This is not surprising because
the intervenor offered no affirmative evidence at the hearing to support his
two contentions, and all testimony and documentary exhibits on the contentions
were presented by experts for the applicant and the staff. The Licensing Board
made its findings based upon this expert testimony and our review of the record
satisfies us that those findings are thorough, fully supported by the evidence,
and correct. Thus, under the standard applicable for reviewing factual findings,
they must be affirmed.
1. Although the argument heading in his brief reads "The effect of exposure
to elevated temperatures on Boraflex," the intervenor does not appear to question
the Licensing Board's findings on this subject Rather, as best we can tell, the
intervenor seems to complain that the trial Board's findings on the combined
effect of heat and radiation on Boraflex are not supported by credible evidence.2o
In its decision, the Licensing Board found that the NRC required the testing
of Boraflex under physical conditions more severe than the environment to which
the material would be exposed in actual use before the agency accepted it as
an appropriate neutron-absorbing material. In its fully supported findings, the
Board detailed the history of heat aging tests at 350°F and long-term pressure
bomb tests at 240°F in a boric acid solution, to which Boraflex was subjected in
order to establish its stability under excessive environmental conditions. It also
found that the St Lucie Unit 1 spent fuel pool temperature hovers around lOO°F,
which is well below the qualifying test temperatures, and that Boraflex will never
be exposed to temperatures in excess of 200°F anywhere in the St Lucie poo1.21
The Board made fully supported findings on the effects of radiation on
Boraflex as well.22 Rlr example, it found that radiation exposure tests were
conducted on Boraflex at the Rlrd nuclear research reactor at the University of
Michigan. Although none of the published results of the various exposure tests
reported on the combined effect of temperature and radioactivity per se, "[s]ince
the reactor temperatures are much higher in the reactor than in the spent fuel
pool, synergistic effects of heat and radiation would be included in the reported
in-reactor irradiation studies.''23 As support for this latter determination, the
19 GeMral Public Utilities Nuclear Corp. (l1uec Mile Island Nuclear Station. Unit No. I), ALAB·881, 26 NRC
465,473 (1987).

2OIntervenor', Brief at 1·3.
21 LBP.89.12, 29 NRC at 449. See Singh, Col. Tr. 139, at 14.
22LBP.S9·12.29 NRC at 450-51.
231t!. at 449.
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Board cited the testimony of one of the staff's expert witnesses, Dr. James
Wing, a chemical engineer at the NRC. But the intervenor, in effect, claims
that he discredited this witness with his cross-examination, so his testimony
should be disregarded. Even accepting the intervenor's position for the sake of
argument, the Board's finding on the combined effect of heat and radiation on
Boraflex is amply and independently supported by the testimony of Dr. Krishna
P. Singh, one of the applicant's expert witnesses. Dr. Singh is currently president
of Holtech International, a company engaged in the design and supply of spent
fuel pool storage racks for the domestic and international nuclear power plant
industry. This company is the subcontractor responsible for the design, analysis,
and licensing of the St. Lucie racks for the rack vendor and manufacturer (and
Dr. Singh's former employer), the Joseph Oat Corporation. By education,
Dr. Singh holds B.S., M.S., and Ph.D. degrees in mechanical engineering, and
he has extensive experience in the design of spent fuel storage racks utilizing
Boraflex.Z4 In his direct testimony, Dr. Singh specifically stated that the extensive
tests run on BorafIex at the Ford reactor between 1979 and 1981 were designed
to identify the physical and chemical characteristics of this material under a
variety of radiation levels, radiation rates, and severe environments, including
temperatures substantially greater than those found in the St. Lucie poo1.lS Thus,
the intervenor has presented nothing that undercuts the support of the Licensing
Board's finding on this matter.
2. Once again his argument is far from clear, but the intervenor also asserts
that the Licensing Board found "that shrinkage of 3-4% is to be anticipated
during the normal service life of the materia1."26 He further claims that the
"Licensee's own witness, Dr. Thmer, provided data that showed shrinkage of
4% and even greater at radiation levels that will be encountered by the material in

Z4 Singh. fol. Tr. 139, Exh. A.
The intcM:nor also seems 10 suggest that Dr. Singh. contrary 10 the Licensing Board', determination (LBP89-12. 29 NRC at 447). was not • qualified expert because "'he WlS, in flct, • metallurgical specialist and not
• chemist and 10 must rely upon the worle and knowledge of others with regards 10 the integrity and suitability
of the polymer, BonHex." Intervenor', Brief at 2. The short answer 10 what appears 10 be his belate.:! attempt
10 hive Dr. Singh disqualified as In expert witness is that the intervenor fliled 10 nise I timely objection to
this witness'l qualifications below, '0 he cannot now be heard 10 complain. Moreover, the intervenor is limply
wrong when he llltes that Dr. Singh tcstifie.:! he was "a metallurgical rpccialist." Dr. Singh holds a doctontc in
mechanical engineering and has had e.:!ucational COlIne work in organic Ind Inalytical chemistry. There can be no
real question IS 10 his qualilications 10 testify on the mltters It hand. further. the intcM:nor'l claim that Dr. Singh
is lomehow unqualified, because he relied upon the knowledge of other experts for dlta on the properties and
suitability of BonHex, is IOtally without merit. It is wcll established that an expert witness may rely upon analyses
pcrfonned by others. See Phi/oik/phia Electric Co. (Limeric:lc OenCl2ting Station, Units 1 and 2), ALAB-819,
22 NRC 681,718 (1985), off'd ill part arid review otherwise tUcliMd, CU·86-5, 23 NRC 125 (1986), remantkd
i" part 011 other groWtd.r sub noM. Limerick Ecology ACtiOll, Inc. v. NRC, 869 F.2d 719 (3d Cir. 1989). Here,
Dr. Singh primarily relied upon the expertise of Dr. Stanley E. Thrner, • nuclear chemist and co-witness, whose
~ualifications the intcM:nor has not challenged. Su Singh, Tr. 14647; Turner, foL Tr. 139, Exh. A.
Singh, foL Tr. 139, at 15.
26 Intervenor', Brief at 3.
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service:'27 In light of this purported finding and evidence, the intervenor appears
to argue that the Licensing Board somehow erred in sustaining the license
amendment because it contains "a dimensional change [limitation] of 2.5% from
the original" for the Boraflex material.28 What is clear from this argument is that
the intervenor badly misapprehends the Licensing Board's decision, the record
evidence, and the license amendment
Contrary to the intervenor's allegation, the Licensing Board simply did not
find that it was anticipated that the Boraflex would shrink three to four percent
during the normal service life of the material,29 Nor did Dr. Turner testify that
Boraflex shrinkage would be four percent or greater. Instead, he indicated
that dimensional changes of the Boraflex samples would be on that order.30
Indeed, Dr. Turner stated that actual measurements of BoraOex samples in
spent fuel pools showed a maximum shrinkage of 2 to 2.5 percent, but for
purposes of determining the magnitude of the effective multiplication factor for
criticality concerns, he assigned a conservative value of four percent shrinkage
for the calculations.31 Contrary to the intervenor's apparent belief, however,
dimensional changes and shrinkage are not synonyms, as those terms are used
in the evidentiary record. Dimensional variations include changes in addition to
just shrinkage.31
Further, and again contrary to the intervenor's apparent belief, the license
amendment authorizing the reracking of the St. Lucie Unit 1 spent fuel pool
contains no license condition or acceptance criteria on the high-density racks to
the effect that a dimensional change in the Boraflex of no more than 2.5 percent
from the original is all that is permitted. As best we can determine, the intervenor has confused the license amendment with a statement found in the staff's
Safety Evaluation Report describing the applicant's in-service surveillance testing program.33 That program is not part of the license amendment; rather it is
part of the applicant's plant procedures for S1. Lucie.34 As the Licensing Board
stated in describing that ancillary testing program, "[a]lthough Boraflex is expected to satisfactorily perform its intended function, the surveillance program
ensures that any radiation effects beyond those expected and accommodated in
the design will be detected well in advance (probably years) of the need for remedial action:'lS In short, the record does not support the intervenor's charges.

'1:1 Td.

28 Td.
19 See LBP·89-12, 29 NRC at 4S()'Sl. 4S9.
3OTumer. Tr. 387.
31 Turner. fol. Tr. 139. at 6-7.
31 See Turner. Tr. 403-06.
33 See Staff Em. 1 at S.
34 Wcinlcam, Col. Tr. 139. a13.
lS LBp.89.12, 29 NRC at 4S3.
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3. Finally, the intervenor appears to complain about the Licensing Board's
findings concerning the normal use of Region 1 of the spent fuel pool and the
effects on criticality of possible gap formation in the Boraflex panels of the racks
in that region.36 In its decision, the Licensing Board reviewed the design and
construction of both Region 1 and Region 2 storage racks, noting that "[t]he
essential difference between Region 1 and Region 2 storage rack modules is
that the Region 1 racks are provided with additional neutron-absorbing material
in the form of Boraflex so as to control the higher potential rcactivity that
would result with fresh nuclear fuel."37 It found that the racks for both regions
were appropriately designed to take into account shrinkage caused by irradiation
of Boraflex and that the Region 1 racks were specially designed to allow for
controIIed gap formation at designated points.38 The Board also found that the
applicant had appropriately evaluated the effects on criticality caused by the
formation of such gaps and that the formation of gaps would not challenge the
margin of the staff's acceptance criterion for criticality.39 Further, the Borird
determined that "[s]pent fuel is normally discharged to Region 2, while Region
1 is used to store fresh [unirradiated] fuel prior to refueling and for contingencies
such as the possible need for a full-core offload. "40 It concluded, therefore, that
"shrinking and subsequent gap formation should thus be nonexistent or minimal
in the Region 1 racks,''41 The Board indicated, however, that "[t]he one exception
which does result in some gamma irradiation of Region 1 cells occurs because
of the in-service surveillance program which [applicant] has undertaken • • .
[that] includes two cells in Region 1 with separate sets of sample coupons,''41
Because the applicant's test program intentionally exposes two cells of one of
the Region 1 racks to gamma radiation, the Board imposed a license condition
on the amendment designed to monitor the integrity of this Region 1 rack.43
We have reviewed the record underlying all of the Licensing Board's findings
on the design and construction of the high density racks and the adequacy of
the applicant's criticality calculations and can find no reasonable basis for the
charges the intervenor levels at these findings. The Board's findings are all
well supported and adequately explained. Specifically, the record evidence is
clear on the normal use of Region 1 of the spent fuel pool and the Board's
findings in this regard are correct Thcre simply is no record support for the
intervenor's assertions, and it appears he has confused the mcaning of rcactivity

36 Intervenor', Brief It 4-8.
37 LBP.89.12. 29 NRC It 445.
38ft!. It 451.
39fd. It 451-5240ft!. It 459.
41ft!.
41ft!.
43ft!.
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and radioactivity in his reading of the record. Nor is there any basis for his
apparent claims that the applicant's criticality calculations are somehow suspect
and cannot form the basis for the Board's findings because the staff did not
independently verify them. With minor exceptions not relevant here, it is the
applicant that bears the ultimate burden of proof in NRC operating license
amendment proceedings and not the staff. Thus, contrary to the intervenor's
apparent belief, the adequacy of the staff's review is not the proper focus for
such proceedings.44
For the foregoing reasons, we affirm the Licensing Board's decision in LBP89-12, 29 NRC 441, sustaining the staff's earlier issuance of the operating
license amendment.
It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

44 Su Pacifo: GIM alld Ekcrric CD. (Diablo Canyon Nuclear Power Plant. Uniu I and 2). ALAB·728. 17 NRC

777.809 (1983).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND UCENSING BOARD PANEL
Before Administrative Judge:
Charles Bechhoefer

In the Matter of

Docket No. 70·36-MLA
(ASLBP No. 89·593.01·MLA)
(Special Nuclear Materials
LIcense No. SNM·33)

COMBUSTION ENGINEERING, INC.
(Hematite Fuel Fabrication Facility)

September 25, 1989

The Presiding Officer in a materials license proceeding grants two additional
intervention petitions and defers action on another. The Presiding Officer
schedules the filing of issues by Intervenors and a prehearing conference to define
and clarify the issues in controversy and to consider the remaining intervention
petition. Based on information derived from the hearing file. he also poses
questions to the Applicant and NRC Staff on a safety matter suggested by the
expressed concerns of Intervenors.

RULES OF PRACTICE:

INTERVENTION

An organization that. although filing a timely intervention petition. bases
its standing on representation of named members who joined the organization
after that filing must be considered a late-filing petitioner. A Presiding Officer
may admit the organization only after balancing the factors set out in 10
CF.R. § 2.1205(k)(I) applicable to late-filed petitions.
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RULES OF PRACTICE:

INTERVENTION

In an informal proceeding, the critical factors governing late-filed petitions
are more limited than those applicable to similar petitions filed in formal
proceedings. A Presiding Officer may, however, look to all the factors set
out in 10 C.F.R. §2.714(a)(I) applicable to formal proceedings for guidance in
determining whether to accept a late-filed petition in an informal proceeding.

RULES OF PRACTICE:

INFORMAL HEARINGS

Although the Rules of Practice for informal hearings do not specifically
require the filing by Intervenors in each case of statements of issues, a Presiding
Officer may require such a filing where neeessary to clarify the issues and to
avoid having Intervenors prepare complete cases on issues that may not in fact
be litigable.

MEMORANDUM AND ORDER
(Additional Intervention Petitions, Issues, and Schedules)
By my Memorandum and Order (Requests for a Hearing) dated August 18,
1989, LBP-89-23, 30 NRC 140 (hereinafter LBP-89-23), I granted the request for
a hearing and petition for intervention of Ms. Martha Dodson. I deferred ruling
on petitions submitted by Sen. Jeremiah W. (Jay) Nixon, Ms. Karen Sisle, and the
Coalition for the Environment. I requested certain additional information from
each of the petitioners (as well as from the Intervenor, Ms. Dodson) concerning
certain aspects of their petitions and established a schedule for submission of
this information.
Timely supplements to their intervention petitions were filed by Ms. Dodson
on August 22, 1989, by Sen. Nixon on September 2, 1989, and by Ms. Sisk
and the Coalition for the Environment, respectively, on September 5, 1989. The
Applicant filed its response on September 18, 1989.
For reasons set forth below, I am granting the intervention petitions of
Sen. Nixon (in his individual capacity) and of Ms. Sisk (also as an individual).
As of this time, the Coalition has not established its standing to participate but.
before finally ruling on its petition, I will permit the Coalition to provide further
information if it wishes to do so. I am scheduling a prehcaring conference
on October 25, 1989, to define and clarify matters properly at issue in the
proceeding and also to permit the Coalition to provide further information
concerning its petition.
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1.

Petition of Sen. Nixon

In LBP-89-23, I determined that Sen. Nixon's stated concerns were sufficient to constitute matters properly subject to challenge in this proceeding. I
also determined that Sen. Nixon would not have standing to intervene as a representative of his constituents, but that he might have standing to intervene as
an individual. I provided Sen. Nixon with an opportunity to supplement his
petition if he wished to intervene in his individual capacity.
In his supplement, Sen. Nixon indicated that he does wish to intervene in his
individual capacity, and he set forth his interest in terms of a residence close
to the facility, use of roads and by-ways of the area with great frequency, and
use of Joachim Creek near the facility for recreational purposes. The Applicant
offers no additional objections beyond those previously expressed (concerning
Sen. Nixon's statement of concerns, as well as his standing to participate in a
representative capacity) to Sen. Nixon's participation as an individual. I find that
Sen. Nixon has adequately established his standing to intervene as an individual
and, given my earlier determination that his statement of concerns was adequate,
that he should be admitted in his individual capacity as an Intervenor.
2.

Petition of Ms. Karen Sisk

In LBP-89-23, I determined that Ms. Sisk's stated concerns were sufficient
for intervention but that she had not adequately described how the interests she
had set forth would be affected by the amendment I gave her an opportunity
to supplement her petition, and she did so. She described the location of her
residence and other property ncar the facility, and she reiterated her concerns
about both accidental and routine emissions from the facility.
Ms. Sisk also expresses her wish to intervene both individually and as a
member of the Coalition for the Environment. The Applicant objccts to her
participation in both capacities but offers no new objection (beyond those
previously expressed with regard to her concerns) to her individual participation.
(The Applicant continues to question the relevancy to this proceeding of certain
of her concerns.)
I find that, in her individual capacity, Ms. Sisk has satisfied the requirements
for intervention, and I am admitting her in that capacity. I will treat her request
to be admitted as a member of the Coalition when I deal with the Coalition's
petition, infra.

3.

Petition of Coalition for the Environment

In LBP-89-23, I determined that the Coalition appeared to seck admission as
a representative of certain members, some of whom it referred to as residing in
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Jefferson County; but that, since it had not identified any members who sought
to be represented by the Coalition and had authorized the Coalition to represent
them, it had not fulfilled the requirements for intervention in a representative
capacity. I authorized the Coalition to supplement its petition.
In its supplement, the Coalition identified two members - Ms. Dodson and
Ms. Sisk - for the purpose of establishing its standing in a representative
capacity. Both of these individuals possess adequate standing and, indeed, have
each been admitted to this proceeding on the strength of that standing.
The Applicant strongly objects to the admittance of the Coalition on the
basis of these two members, who are identified as having joined the Coalition in
August 1989 (primarily as a result of my ruling in LBP-89-23 that the Coalition
had to identify specific members), and, perforce, after the time when intervention
petitions were required to be filed. The Applicant asserts first that, on the
basis of these two members, the petition must be regarded as late-filed (without
adequate justification for the late filing), citing Washington Public Power Supply
System (wpPSS Nuclear Project No.2), LBP-79-7, 9 NRC 330, 335 (1979).
That opinion denied the petition of an organization which, after the time when
intervention petitions had to be filed, sought to enlist members near the site in
order to fulfill its standing requirements.
The lateness question, while present as the result of the tardy joining of the
organization of members on whom standing is based, would not necessarily
preclude admission of the Coalition. Another Licensing Board admiUed an
organization whose member on whom standing was based was presumed to
have joined the organization after the date for filing of intervention petitions;
that Board balanced the factors for late intervention petitions and found that
they favored admission of the organization, even if deemed to be late. Houston
Lighting and Power Co. (South Texas Project, Units 1 and 2), LBP-79-1O, 9
NRC 439, 448 n.3 (1979). In affirming that ruling, the Appeal Board remarked
that LIte organization could be considered" 'late' ••• only in a legalistic sense"
(its petition in fact having been filed a day early. as is the case here) and that
the applicant could not reasonably complain that the "late" intervention would
unreasonably delay the proceeding. [d., ALAB-549. 9 NRC 644. 648-49 (1979).
In an informal proceeding of this type, only two factors technically govern
late-filed intervention petitions - (1) whether the lateness was excusable. and
(2) whether grant of a late-filed request would result in any undue prejudice
or injury to other participants. 10 C.P.R. § 2.1205(k)(1). Here. the lateness
appears to be attributable to legal inexperience and hence is excusable. and
grant of intervention status to the Coalition would not seem to produce further
delay in the proceeding or prejudice to any other participant. fur that reason. I
would be prepared to overlook the technical, legalistic lateness of the Coalition.
However. another objection to the Coalition's participation advanced by the
Applicant is more significant In the first place. it is not clear to me that
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Ms. Dodson and Ms. Sisk are in fact seeking to be represented by the Coalition.
Ms. Dodson states (in her August 22, 1989 filing) that she wishes to intervene
personally, although she is willing to permit the Coalition to serve as lead
intervenor. For her part, Ms. Sisk indicates that she wishes to intervene both
as an individual and as a Coalition member, she also states that she wishes the
Coalition to serve as lead intervenor (Supplemental Information dated September
5, 1989). As the Applicant observes, Ms. Sisk's expressed desire to participate
as an individual negates her authorization for the Coalition to represent her
interests. The most that can be said is that she has authorized the Coalition to
serve as lead intervenor with regard to issues of common interest.
Finally, it is not clear to me whether Ms. Sisk may simultaneously represent
herself and also be represented by an organization. The Applicant claims that
she may not do so, but it cites no authority for this proposition. Nor am I aware
of any precedent on this question. It appears sensible, however, not to afford
a party two bites at the apple, at least where, as here, the Coalition has not
indicated whether it is advancing any claims that the individual members are
unwilling or unable to advance on their own behalf.
In an informal proceeding of this type, the lateness factors set forth in 10
C.F.R. §§ 2.714(a)(I)(iii) and (iv) are not technically applicable, but in my
opinion they are generally relevant to my determination whether to admit the
Coalition as a late-filed intervenor. I have no information that would indicate
whether or not the Coalition would assist in the development of a sound record,
and it also appears that the Coalition's interest may be adequately represented
by exis,ting parties - i.e., Ms. Dodson and Ms. Sisko On the basis of the record
as it now stands, I would have to deny intervention to the Coalition on the basis
of these considerations.
At the prehearing conference which I am scheduling, I will permit the
Coalition to provide further clarification of the status of its proposed intervention.
By that time, it will be required to have filed a more definitive statement of
any issues it wishes to raise. Beyond that, it has mentioned certain unnamed
members in Jefferson County, but if the Coalition wishes to rely on any members
other than Ms. Dodson or Ms. Sisle, it will have to identify them. Pending receipt
of further information, I am deferring any ruling on the Coalition's intervention
petition.

4.

Statement of Issues

Following the admission of intervenors as parties to the proceeding, the
next course of action under the informal hearing rules would be for parties to
submit written presentations, under oath or affirmation, of their arguments and
documentary data, informational material, and other supporting written evidence.
This presentation must describe in detail any deficiency or omission in the license
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application, with particular references provided. The relief sought must also be
detailed. 10 C.F.R. §§ 2. 1233(c) and (d).
In this proceeding, however, it appears that there may well be disputes as
to whether certain matters referenced by the Intervenors in their statements of
concern may in fact be litigable. In my opinion, there are outstanding questions
as to the scope of the proposed license amendment and the effects that may
be engendered by it. In addition, there are unresolved questions concerning
the petition of the Coalition. Failure to resolve these questions prior to the
submission of written presentations under 10 C.F.R. § 2.1233 would likely result
in unnecessary paperwork for many parties. fur that reason, I have decided that
the most efficient manner to supplement the record in this regard would be to
hold a prehearing conference, as authorized by 10 C.F.R. § 2.1209(c), preceded
by a filing of issues in dispute (but not full statements of their cases) by all
Intervenors and petitioners. 1
As suggested by the Applicant in its September 18, 1989 filing, the statement of issues should demonstrate the deficiencies or omissions in the license
application, the relationship (or "nexus") of the issues to the proposed license
amendment, and the source of the Intervenor's (or petitioner's) belief that there
are deficiencies or omissions in the application. In particular, an explanation
of the relationship to the license application of the alleged unplanned release
of radioactivity on August 28 or 29, 1989, referenced by Ms. Sisk and by the
Coalition, would be useful.
Finally, based on certain of the concerns set forth by the Intervenors, and
after examination of the hearing file, I am identifying one safety matter for
which I am posing questions to the Applicant and NRC Staff pursuant to 10
C.F.R. § 2.1233(a). These questions are set forth below.
The prehearing conference will be held on Wednesday, October 25, 1989,
beginning at 9:00 a.m., at the Student Center Building, Viking Room, Jefferson
College, Hillsboro, Missouri. On the evening of Thesday, October 24, 1989, I
will hear oral limited appearance statements pursuant to 10 C.F.R. § 2.1211(a).
The limited appearance session will take place from 7:00 to 9:30 p.m. (or until
the last person present has delivered his or her statement, whichever is earlier)
at the Arts and Sciences Building, Little Theatre, Jefferson College, Hillsboro,
Missouri. Although limited appearance statements :are not considered part of the
decisional record, I may ask the parties to develop information for the record

1 I advised all parties by telephone of my Intent to hold a pn:hearing conference. and aU parties except the Applicant
favored that approach. The Applicant. while agreeing that statements of issues were desinblc, opined that I shruld
await receipt of those statements before determining whether. pn:hearlng conference was necessary. However.
there are lufficient areas where wriuen statements of issues by parties will Inevitably call for foUowup Inquiries
such as, for example, the scope of the proceeding and msttcrs that may be affected by the license amendment.
For that reason, it wruld appear that waiting for the .tatements of issues before determining whether a pn:hearing
conference .bould be convened wruld UMecessarily delay the proceeding.
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(or at least have the Staff consider information) concerning matters raised in
such statements and not directly covered by issues identified by the parties.

S.

Questions for Applicant and Starr

In their statements of concerns, each of the Intervenors has mentioned potentials for criticality accidents and releases of radioactive chemicals, particulates,
and gases. My examination of the hearing file has brought to light a question
concerning the criticality standard that ought to be applied in this proceeding.
Thus, as part of its May 1, 1989 application for a license amendment, and
again in the further information filed on August 18, 1989, the Applicant has set
forth certain criticality considerations as part of its description of the process of
filling of bulk storage hoppers. It states that "the Kerr is 0.9744 ± 0.0032." It is
my understanding, however, that the Kerr normally found acceptable by the NRC
Staff is 0.95. See ANSI/ANS-8.1-1983, as incorporated in NRC Regulatory
Guide 3.4, "Nuclear Criticality Safety in Operations with Fissionable Materials
at Fuels and Materials fucilities," Rev. 2 (March 1986). In addition, the current
license includes a provision limiting the Kerr to not in excess of 0.95 unless
specifically authorized (License SNM-33, Amendment 13, ~ 31). Therefore, I
have the following questions:
Applicant:
1. What justification are you providing for using a Kerr greater (i.e., less
conservative) than 0.95?
2. What changes in your application, if any, would result if you were to
be limited to a Kerr of 0.95 or less?
3. What would be the effect on your operations if I were to include
a provision in your amended license comparable to ~ 31 of your
current license, covering the information submitted in ~ 8.3.4.1 of
your amendment application?
Staff:
1. What is your current policy for permitting a Kerr less conservative
than 0.95?
2. Do you plan to include a provision comparable to ,31 of the current
license to cover the higher Kerr included in the May 1, 1989 application
or the August 18, 1989 statement of additional information?

Answers to the foregoing questions should be provided to all parties and
petitioners prior to the prehearing conference. (If the Staff review is not yet at
the stage where it can answer my second question to it, it can so state.) Although
these questions are likely to be discussed at the prehearing conference, the Staff,
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which is not a party to the proceeding, may limit its answers to written answers;
it need not participate at the prehcaring conference, although it is invited to do
so, irrespective of its party status.
6.

Settlement

I urge all parties to attempt to settle any issues in this procccding. The
prehcaring conference that I am scheduling could uscfully serve as a medium
to settle outstanding issues. I call upon all parties to attempt to resolve their
differences in this manner.
7.

Order

For the reasons stated, it is, this 25th day of September 1989, ORDERED:
1. The intervention petitions of Sen. Jeremiah W. (Jay) Nixon and Ms.
Karen Sisk are hereby granted. Action on the petition of the Coalition for the
Environment is deferred.
2. All Intervenors and petitioners must file a statement of proposed issues no
later than Wednesday, October 18, 1989, using express mail for copies intended
for the Applicant and for me. (If ordinary mail is preferred, the statements
should be filed by Monday, October 16, 1989.) The Applicant and NRC Staff
are requested to provide responses to the questions posed by me at p. 193, supra.
3. A prehearing conference is scheduled for Wednesday, October 25, 1989,
beginning at 9:00 a.m., at the Student Center Building, Viking Room, Jefferson
College, Hillsboro, Missouri. On the prior evening, I will entertain oral limited
appearance statements, from 7:00 to 9:30 p.m. (or such earlier time as would
permit the last person present to make his or her statement), from persons who
are not parties (or petitioners) in the proceeding. These statements will be heard
at the Arts and Sciences Building, Little Theatre, Jefferson College, Hillsboro,
Missouri.
Charles Bcchhoefer, Presiding Officer
ADMINISTRATIVE JUDGE
Bethesda, Maryland
September 25, 1989
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(EA 88-164)

In the Matter of

MAURICE P. ACOSTA, JR.
(Reactor Operator License for
San Onofre Nuclear Generating
Station, Units 2 and 3)

September 28, 1989

The Licensing Board sustains an order of the NRC Executive Director of
Operations suspending the reactor operator license of Mr. Acosta and refusing
to renew it on the grounds of Mr. Acosta's positive tests for use of marijuana.
In sustaining the Director, the Board rejects a test that would have balanced a
good work record against a positive test for marijuana use.

REACTOR OPERATOR LICENSES:
(DRUG USE)

FITNESS FOR DUTY

Simply questioning the chain of custody is not sufficient to defeat the
representation that the chain of custody over urine samples used to perform
drug use tests was properly maintained.
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REACTOR OPERATOR LICENSES:
(DRUG USE)

FITNESS FOR DUTY

Absent evidence of error, a suggestion of chain-of-custody errors is rejected
where multiple samples or the same samples are analyzed by multiple laboratories with chain-of-custody procedures, and each test by each laboratory is
consistent with each other, and where different and independent chemical tests
of a sample result in consistent findings.

REACTOR OPERATOR LICENSES:

FITNESS FOR DUTY

The duties of a reactor operator are complex and require the continuous
exercise of clear judgment An impairment of that judgment constitutes a threat
to the public health and safety.

REACTOR OPERATOR LICENSES:
(DRUG USE)

FITNESS FOR DUTY

A balancing of a predominantly good work record and frequent negative drug
use test results against three positive drug use tests must be rejected because
even the infrequent use of marijuana by a reactor operator poses too serious a
danger to public health and safety.

REACTOR OPERATOR LICENSES:

REVOCATION/SUSPENSION

Where a reactor operator was afforded opportunities to cease drug use and
retain his position as a licensed operator after each of two previous positive drug
use tests but failed to do so, the repeated use of drugs is sufficient to cause his
operator's license to be revoked, and his prior work record, however favorable,
is not a factor that can alter that result

REACTOR OPERATOR LICENSES:

REVOCATION/SUSPENSION

Under the Atomic Energy Act a license can be suspended for any reason
for which it .would not have been issued initially and a record of marijuana
consumption over a 2-year period would have barred the issuance of a license.
Thus, the Commission may decline to renew a license on these grounds because
such conduct prevents the Commission from having reasonable assurance that
the operator could continue to operate a nuclear reactor competently and safely.
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REACTOR OPERATOR LICENSES:

REVOCATION/SUSPENSION

The risk posed by repeated use of marijuana is, pursuant to the Atomic Energy
Act, of such magnitude as to warrant the Commission to suspend immediately a
reactor operator's license pursuant to 10 C.F.R. § 55.61 and to refuse to renew
that license pursuant to 10 C.F.R. §55.57.

INITIAL DECISION
By letter dated July I, 1988, Maurice P. Acosta timely appealedl the
suspension of, and refusal to renew, his Reactor Operator's License by the
Nuclear Regulatory Commission (NRC or Commission). The Commission's
action was taken on June IS, 1988. 53 Fed. Reg. 24,383 (1988). Following
appointment of this Board and discovery, a hearing was held in San Diego,
California, on May 24-25, 1989. Mr. Acosta did not present any testimony at
the hearing.
For the reasons set forth within, we uphold the Staff's decisions with respect
to Mr. Acosta's license.
I.

STATEMENT OF THE CASE

On July I, 1982, Maurice P. Acosta received a license to operate the Unit 2
and 3 reactors at the San Onofre Nuclear Generating Station owned and operated
by the Southern California Edison Company (SCE). The license was renewed
most recently on July I, 1986, for a 2-year period, and, on May 12, 1988,
another request for renewal was filed.
In September of 1984, SCE published its policy concerning off-duty drug
use which, inter alia. barred marijuana use by people like Mr. Acosta who
had unescorted access to protected areas. Tr. 15-21; NRC Staff Exh. 5. The
SCE program evolved from phased disciplinary actions of varying severity to,
in 1986, termination after the third positive drug test.
NRC requires that such license applicants state that they have no drug or
narcotic habit on NRC Form 396, and, since 1987, NRC has required an
evaluation of license applicants by a medical practitioner which includes an
evaluation for drug abuse. 10 C.F.R. §§ 55.21, 55.33 (1988).

I The appeal wu nol received by the Ucensing Panel until mid-August; this Board was appointed August 18,
1988. The time to canplete discovery was extended. and. following trial. a briefing schedule was established.
Staff', proposed findings of fact and croclusionl of law were timely filed. but appellant failed to file anything.
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On June 15, 1988, the NRC Executive Director for Operations issued an
unpublished "Order Suspending License (Effective Immediately) and Denial of
Application for Renewal of License" (the Order). The Order recited that under
the SCE drug testing program Mr. Acosta had tested positive for marijuana
on March 6, 1986, May 12, 1986, and May 28, 1988, and that after cach of
these initial screening tests had been conflrmed, SCE had counseled Acosta
to emphasize that his access authorization to the reactors was contingent on
abstaining from the use of illegal drugs. R>lIowing the third conflrmation, SCE
administratively suspended Acosta's protected area access. Staff Exh. 1.
As authority for suspending and refusing to renew Mr. Acosta's license, the
Executive Director's Order stated that
The character of the individual, including the individual's exercise of sound judgment, is a
consideration in issuing an operator license. See Section IS2a of the Atomic Energy Act
of 1954, as amended. In determining whether or not an individual seeking a license to be
a reactor operator has the necessary character, including sound judgment, the Commission
may take into account a history of illegal drug use by the applicant.

[d. at 2. Section 182 of the Atomic Energy Act, as amended (the Act) specifles
the factors, including character, to be considered by the Commission in issuing
a license and authorizes Commission issuance of implementing regulations. 42
U.S.C. § 2232(a) (1988 ed.). Those regulations are found in Part 55 of Title 10
of the Code of Federal Regulations.
Subsection (a) of section 186 of the Act provides in pertinent part that
Any license may be revoked. • • because of conditions revealed by. • • any report, record,
or inspection or other means which would warrant the Commission to refuse to grant a
license on an original application ••• or failure to observe the terms and provisions of this
Act or of any regulation of the Commission.

42 U.S.C. § 2236(a) (1988 ed.). See also 10 C.F.R. § 55.61 (b) (2) (1988).
While recognizing that Acosta's positive tests "did not necessarily establish
that the Licensee was incapacitated at the time the samples were taken," the
Order stated that Acosta's history suggested a "pattern of behavior and lack of
sound judgment that may be inimical to the public hcalth and safety." Staff
Exh. 1 at 3. Consequently, the Executive Director concluded that the Commission did not have reasonable assurance that Acosta would perform his duties
"with sumcient alertness and ability to safely operate •••" the San Onofre
nuclear reactors. [d. Finding that Mr. Acosta's history of positive drug tests
established adequate grounds under section 186 of the Act and implementing
regulations and that permitting Acosta to conduct licensed activities would be
inimical to the public health and safety, the Executive Director for Operations
suspended Mr. Acosta's license and refused to renew it. Staff Exh. 1 at 3-4.
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In his July I, 1988 answer and request for hearing, Mr. Acosta cited
an April IS, 1985, and a March 11, 1987 Appraisal of Work Performance,
issued before and after the first two positive marijuana tests, reporting that
his reliability and professionalism exceeded SCE's requirements.~ The letter
enclosed the performance appraisals and twenty-nine co-workers' testimonials
to Mr. Acosta's competence and professionalism. He argues strongly that
his ability to serve as a reactor operator was never impaired in 16 years of
nuclear work. including 8 years' service at SCE, and that his performance was
so satisfactory that SCE had selected him for senior reactor operator license
training.
During opening statements, Mr. Acosta's counsel argued) that two of the positive tests resulted from passive inhalation. On cross-examination, Mr. Acosta's
counsel questioned the reliability of the tests themselves, both with respect to
chain-of-custody procedures and the threshold level for making a positive finding of active marijuana use.

n.

DECISION

A.

Results of Mr. Acosta's Tests

1.

The Southern California Edison Testing Program

Under the SCE testing program,4 all urine samples collected from San
Onofre personnel are first collected and labeled in San Onofre facilities. After
collection the samples are split; one part, or aliquot. goes to SCE laboratories for
preliminary assessment of temperature, specific gravity, and chemical screening,
and the other aliquot is reserved to send to a contractor laboratory if SCE
analyses show a possible positive result on drug screening. Tr. 39-40. The
contractor laboratory analyzes at least three separate aliquots of samples sent
to them. All must be positive before the laboratory declares a positive result.
Tr. 40. A total of four aJiquots is therefore analyzed for each urine sample.
Tr. 44. Chain-of-custody documents prepared by SCE are forwarded to the

2SCE reactor operator appraisals m: cooducted biannually. Mr. Acosta', next appraisal was scheduled for August
1989. Su Transcript of October 18, 1988 Prdtearing Conf= It 27.
3 Counsel also argued that the SCE random drug screening program violated Mr. Acosu', rights against
unreasonable aean:h and seizure under the fourth amendment to the Constitution and violated his right to privacy
under article 1 of the California Constitution. Tr. (,,7. Neither coostitutional argument was pursued further, and
we lind no reason to cauider them in this Decision.
4The SUff subpoenaed three witnesses to testify at the SCE drug-testing program. Albert Eugene Talley, an
SCE employee, currcntly manages the substance abuse program at the San Onofre plant and previously had a staff
role in developing the company policy on drug abuse. Tr. 14-17. Dr. Louis Jambor is toxicology manager for
SmithKline Laboratories in Van Nuys. California. and holds a Ph.D. in analytical chemistry. Tr. Ul7-0S. Dr. Alan
Kcltz is Laboratory Director at BPL Toxicology Laboratory. a part of Central Diagnostic Laboratory (CDL) in
Tanana. California, holds a PhD., and has extensive experience managing toxicology laboratories. Tr. 153-55.
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contractor laboratories with each urine sample that is sent. The contractor
laboratory maintains the permanent chain-of-custody records. Notations made
by SCE personnel are also forwarded to the contractor laboratory, and forms
containing notations made by SCE employees are retained by SCE. Tr. 170-74.
SCE has performed about 40,000 drug tests since its program began. Tr. 84.
No evidence was offered to suggest that any tester at the San Onofre site ever
falsified drug test data. Tr. 78.
The most widely used tests for marijuana (and the ones used to analyze
Mr. Acosta's samples) are the Enzyme-Multiplied Immunoassay Technique
(EMIT), and the gas chromatography/mass spectrometry test (GC/MS). FlynnCone Testimony, ff. Tr. 278, at 3, 8.
Mr. Acosta was involved in intensive drug testing at least from March 1986
to June 1988. Staff Exhs. 2, 3, and 4. Acosta Exhs. 1-10. During this time at
least thirteen urine specimens were collected at closely spaced intervals and sent
to contractor laboratories for drug analysis. Most of these analyses were found
to be negative for marijuana metabolites and all were negative for any other
prohibited drug. Three specimens collected from Mr. Acosta were reported
to be positive for marijuana by the laboratories. The positive specimens were
collected on March 6, 1986, May 12, 1986, and May 28, 1988. Staff Exhs. 2,
3, and 4, respectively. Two of the three samples taken from Mr. Acosta that
showed positive results were analyzed by SmithKIine Laboratories. Staff Exhs. 2
and 4. That laboratory reported that the March 6, 1986 sample was positive
on the screening test (EMIT) and contained 17 micrograms per liter (J.tg/L) by
the quantitative test (GC/MS) and that the May 28, 1988 sample, consisting of
three independent samples, ranged from 50 to 70 J1g/L by the screening test and
13-17 J1g/L by the GC/MS test.
The May 12, 1986 sample was sent to Central Diagnostic Laboratory (COL)
in Tarzana, California, for screening analysis. Upon finding 129 nanograms per
milliliter (ng/mlS), a positive result on the screening analysis, the sample was
subsequently sent to the Poison Laboratory in San Diego, California, which was
under contract to COL to perform GC/MS analyses. That laboratory found 4S
ng/ml marijuana metabolite in Mr. Acosta's urine by the GC/MS method. Staff
Exh.3.
SmithKline Bio-Science Laboratory which produced the results shown in
Staff Exhibits 2 and 4 maintains strict chain of custody on samples it receives
for analysis. When SmithKIine receives a sample, it removes an aliquot for
analysis. The vials were received in the laboratory labeled with Mr. Acosta's
name, a client number, and laboratory numbers, all of which were affixed to the
sample at the San Onofre site. The identifying numbers that appeared on the
'The unit of measurement. micrograms per liter. is equivalent to the unit of measurement. nanograms per mi11iliter,
which is used elsewhere in this Decision. Staff Em. 4.
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sample vials also appear on the SmithKline reports. Te. 115-17. Mr. Acosta's
"sample" of May 28, 1988, was in reality three samples independently collected,
labeled, and documented by SCE and processed by SmithKline. Staff Exh. 4.
This was done because Mr. Acosta's first sample of that date showed abnormally
low specific gravity which might indicate excessive dilution possibly due to
the intake of fluids prior to the test Tr. 54-55. The results from the three
independent samples were consistent with one another within what appears to
be normal sampling and processing error. Results for the three samples showed,
in chronological order of collection, 17, IS, and 13 ~g/L. Te. 170.
The sample that was analyzed by COL (Staff Exh. 3) was done with an
additional transfer-of-custody step because, while the initial screening was
performed by COL in their laboratory, the final confirmatory analysis could
not be performed by them and accordingly they transferred an aliquot of
Mr. Acosta's specimen of May 12, 1986, to the San Diego Poison Laboratory
for the GC/MS confirmatory analysis. Tr. 156, 16l. In accordance with ordinary
business procedures, a chain-of-custody form and request for analysis was
created prior to transferring the sample. The form and sample were conveyed
in a locked bag by courier to the Poison Laboratory where it was delivered to
their entry personnel. Results of the Poison Laboratory analysis were provided
to COL by phone and hard copy. Tr. 156-57. COL in turn produced the report
to SCE as shown in Staff Exhibit 3. The result from the Poison Lab GC/MS
analysis was consistent with COL's semiquantitative analysis in that COL and
Poison Lab both found the May 12, 1986 specimen to be the highest in marijuana
metabolite of any of Mr. Acosta's three positive samples.

2.

The Chain-oj-Custody Issue

Through cross-examination, Mr. Acosta challenged the chain of custody for
his urine samples collected and tcsted by SeE and its contractor laboratories.
The Staff objected to this line of inquiry on the grounds that Acosta had
stipulated to the truth of the matters contained in Staff Exhibits 2, 3, and 4,
the laboratory results showing marijuana metabolites in Mr. Acosta's urine.
Mr. Acosta on the other hand asserted that he had only stipulated to the fact that
the staff exhibits were in fact the reports that were submitted by the contractor
laboratories. Tr. 172. The Board permitted Mr. Acosta to pursue this line of
inquiry but ruled that simply questioning the chain of custody would not be
sufficient to defeat the representation that the chain of custody on Mr. Acosta's
urine samples was properly maintained. Tr. 176-77.
Although chain-of-custody documents specifically relating to Mr. Acosta's
sample of May 12, 1986, likely exist at COL, they were not produced at hearing
nor were they later supplied to the parties as requested by the Board. Tr.161-62.
As a result of the apparent misunderstanding between the Staff and Mr. Acosta
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about the stipulation, none of the witnesses were prepared on cross-examination
to document specifically the chain of custody for each of Mr. Acosta's urine
specimens. Each witness, however, demonstrated professional awareness of the
need for chain-of-custody procedures in laboratory practice and described chainof-custody procedures followed by his place of employment in the ordinary
course of business. The Board found the witnesses knowledgeable and credible.
Mr. Acosta presented no evidence to suggest that there was any defect in the
chain-of-custody procedures followed in handling his samples.
The Board concludes that each of the three critical facilities that handled urine
specimens taken from Mr. Acosta, SCE, SmithKline Bio-Sciences Laboratory,
and CDL has chain-of-custody procedures for the handling of urine samples and
that each follows its procedures in the normal course of business. However, that
conclusion is not dispositive of the question raised by Mr. Acosta as to whether
error specific to Mr. Acosta's samples might exist.
The Board finds no evidence that all three of Mr. Acosta's positive samples
could have been mislabeled, tampered with, or wrongly attributed to him. We
consider, first, that chain-of-custody procedures are in place in each of the
organizations that handles specimens for drug testing. Each organization is
experienced in handling large numbers of urine specimens. Second, we find
that none of the drug-testing reports show discrepancies or inconsistent labeling
or results that would be suggestive of error or tampering. Third, there is
considerable redundancy or potentiaJ for replication built into the procedures for
sample handling. For example, each finding of positive result is based on at least
four anaJyses, one for screening at SCE and three for screcning or confirmation
at contractor laboratories. Each is performed on an aliquot of the original sample
by independent methods. Each aJiquot requires independent transfer of sample
numbers and name. Thus, there is an opportunity for discrepancy or error in
transcribing descriptive sample information on anyone aliquot, but there is no
evidence of any such error.
For example, the sample collected on May 28, 1988, was in reaJity three
independent samples. Each was handled with independent labeling and processing. The analyticaJ results were consistent with one another. In fact they show a
systematic decline in concentration with the passage of time which is consistent
with the fact that marijuana metabolites have about a 24-hour biologicaJ haJf-life
in the body. Tr. 228. Those results further support the conclusion that all three
samples were taken from the same person and were handled in the anaJytical
process without error in labeling or tampering.
Similarly, the sample of May 12, 1986, was analyzed by two different
laboratories, CDL and Poison Lab. The results they produced were consistent
with one another since both laboratories found very high levels of marijuana
metabolites by their respective independent methods. These consistent results
support the conclusion that there was no mislabeling of aJiquot at the respective
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laboratories for this sample. We note further that Mr. Acosta has been tested
numerous times, mostly with negative results. This is supportive of a conclusion
that no systematic or malicious tampering with Mr. Acosta's samples occurred
over the testing period. Finally, we note that there is no evidence of any instances
of deliberate falsification of data at San Onofre.
The foregoing analysis does not rule out absolutely the possibility of isolated error in the handling of Mr. Acosta's urine samples. Nevertheless, the
procedures followed by SCE and its contractor laboratories contain replication
and opportunity to check for discrepancies in data recording, and for internal
consistency within data sets. In this case there is not a scintilla of evidence
of recording discrepancies. The data sets are internally consistent for the data
shown on Staff Exhibits 3 and 4. While there was no opportunity to subject the
first positive test (Staff Exh. 2) to such independent scrutiny, the fact remains
that that sample also was subject to at least three (and likely four) independent
analyses. Tr. 71-72
Consequently, the suggestion that chain-of-custody errors might have occurred with respect to urine samples collected from Mr. Acosta stands as a bare
hypothesis unsupported by any factual data in this record. We find that the
likelihood of Chain-Of-custody error in the handling of Mr. Acosta's samples is
de minimis and that the preponderance of evidence supports the opposite conclusion. Based on the foregoing, the Board concludes that the data attributed
to Mr. Acosta as presented in Staff Exhibits 2, 3, and 4 were accurately attributed to him and that they were obtained from urine specimens collected
from Mr. Acosta on the dates specified.

3.

Accuracy of Test Results

In cross-examination Mr. Acosta questioned the accuracy of the test results
that are given in Stafr Exhibits 2, 3, and 4. His principal concern appears to
be whether the chemical methods used by SCE and its contractor laboratories
could be in error by falsely reporting the presence of marijuana metabolites in
Mr. Acosta'.s urine (a "false positive" error).
Dr. William E. Flynn, M.D., and Dr. Edward J. Cone testified for the Staff
on the matter of reliability of chemical testing for marijuana metabolites in
urine. Dr. Flynn is a medical doctor and practicing psychiatrist on the faculty
of the Department of Psychiatry, Georgetown University Hospital, where he is
Director, Alcohol and Drug Abuse Clinic. Dr. Cone holds a Ph.D in chemistry
and is employed as Chief, Laboratory or Chemistry and Drug Metabolism of the
Addiction Research Center at the National Institute on Drug Abuse. Flynn-Cone
Testimony, ff. Tr. 278, at 1-2; Exhs. 1 and 2. Mr. Talley of SCE and Dr. Jambor
of SmithKline Laboratories also provided relevant testimony on the reliability
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of the testing procedures. The Board found the witnesses knowledgeable and
credible on the reliability of drug-testing techniques.
The NRC Staff objected to inquiries into the accuracy of test results reported
in Staff Exhibits 2, 3, and 4 because it believed that Mr. Acosta had stipulated
to the accuracy of the results prior to trial. Mr. Acosta claimed, however, that
he had only stipulated that Staff Exhibits 2, 3, and 4 were business records
produced in the ordinary course of business. The Board ruled that Mr. Acosta
could inquire into the accuracy of test results. Tr. 171-75.
When marijuana is smoked it is distributed to various parts of the body
and breaks down into metabolites that are excreted in the urine. The EMIT
test is performed by adding a reagent to urine that contains antibodies that
bind specifically with marijuana metabolites. A second reagent that also binds
with antibodies and is labeled with an enzyme is added. This reacts with
the unfilled antibody sites and results in reduction in the enzyme activity of
the introduced reagent The remaining (unbound) enzyme activity is measured
spectrophotometrically. That measurement identifies the amount of marijuana
metabolite in urine and makes possible a measurement of marijuana in the
original sample. The EMIT test is accurate for the detection of marijuana
metabolites in urine. Flynn-Cone Testimony, ff. Tr. 278, at 3-4. EMIT was
used as a screening test for Mr. Acosta's samples. [d. at 8; Tr. 39-40.
The GC/MS test is specific for one marijuana metabolite, lI-nor-delta9-tetra-hydrocannibinol-9-carboxylic acid (THC acid). In this test the urine
sample is first subject to a number of chemical treatments which separate THC
acid from urine, partially separates the THC acid from other compounds, and
converts it to a derivatized chemical form which is amenable to detection. The
detection step is accomplished with a GC/MS instrument The partly purified
sample is first passed through a chromatographic column which separates the
altered TIlC acid from other compounds by virtue of differential migration rates
through the column. The time (retention time, Rt) required to pass through the
column is specific to each compound present in the sample. As THC molecules
emerge from the column at a characteristic Rt they are ionized into molecular
fragments in a reproducible way by the mass spectrometer. The fragments yield
a pattern or fingerprint which is measured by the mass spectrometer every few
milliseconds. The integrated response is drawn as a tracing or chromatogram.
Proper performance of the test requires measurements against standards that
are used to characterize retention times on the column (Rt), ion patterns, the
abundance of THC acid present, and responses of standards and control samples
used in instrument calibration. If the unknown sample matches the known
standards in these respects, the unknown can be identified as THC acid and the
amount present can be determined. The specificity and accuracy of Lhe GC/MS
method is such that it is the accepted standard for confirmation of drug tests in
forensic cases. Flynn-Cone Testimony, IT. Tr. 278, at 4-7.
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Mr. Acosta questioned the witnesses as to whether false positive results could
be obtained by the foregoing procedures. However, he presented no evidence
and the witnesses knew of no mechanism that might result in false-positive
determinations on Mr. Acosta's urine samples. Tr. 87, 114, 189-90.
While no evidence of any false-positive occurrence was presented, the Board
infers that false-positive results could appear if urine innocently contains some
compound that reacts similarly to marijuana metabolites in the tests or if a
urine specimen is either accidentally or deliberately contaminated with marijuana
metabolites. When questioned about the EMIT test, Dr. Cone could think of no
compound that would mimic marijuana metabolites in that test. Tr. 190.
There is no testimony in the record concerning either accidental or malicious
contamination of urine samples with an extraneous source of marijuana metabolites. However, the Board notes that Mr. Acosta was tested for drug use at least
thirteen times during the period from March 1986 to June 1988. Staff Exhs. 2,
3, and 4; Acosta Exhs. 1 through 10. Ten of these samples were negative
and three were positive for marijuana metabolites. Ten out of thirteen negative
results further supports our conclusion that there are no systematic errors of
contamination in the routine laboratory procedures at issue here.
As previously noted, each urine specimen is tested four times on separate
aliquots drawn from the original sample. An EMIT test is performed at SCE
laboratories for screening purposes, two EMIT tests are then performed at the
contractor laboratory, and finally a GC/MS test is performed by the contractor
for confirmation. Tr. 109-10. When all tests are completed, they are reviewed
by an SCE medical doctor for consistency and specifically for the possibility
that the person tested might be taking. some legal substance that might account
for a positive result Only after this review and with all four tests positive does
SCE find that the drug test is positive. Tr. 38-45.
A positive analysis on an individual specimen is found if the specimen
contains marijuana metabolites in sufficient quantity to exceed predetermined
cutoff levels. The cutoff levels are different for the EMIT test and the GC/MS
test. It is currently SCE policy to use a cutoff level of 50 ng/ml of marijuana
metabolite as determined in the EMIT test although in the past it has used 100
ng/mt. Tr. 75-76, 97-99. Laboratories use 50 ng/ml in EMIT tests and 10
ng/ml as cutoff for the GC/MS test Tr. 110-13. The two tests differ because
EMIT measures an array of several metabolites in urine while the GC/MS test
measures a single metabolite. EMIT results are therefore always higher than
GC/MS results for the same positive sample although there is no constant ratio
of the two. Tr. 117-18. The cutoff levels are selected in consideration of the
accuracy and precision of the test. Tr. 118-19. The GC/MS test has a 99% level
of confidence of detection at the 1O-ng/mllevel; the EMIT test has approximately
95% probability of detection at 50 ng/mt. The probability of correct detection
improves as the concentration of metabolites increases above the cutoff level.
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Both tests have a coefficient of variation of approximately 10%. Tr. 118·19,
124,225-27.
The Board is persuaded from its review of methodology that the chemical
analyses of Mr. Acosta's urine specimens were performed using reliable procedures that are highly unlikely to produce false-positive errors. The possibility of
false-positive error in the analyses is low because a finding of positive result by
SeE is based on four independent analyses, after review of the case by an expert
to rule out the possibility that legal substances could have produced a positive
result Ruther, the EMIT test and the GC/MS test are both highly specific for
detection and measurement of marijuana metabolites, and the tests have indepen·
dent chemical and physical bases for the measurements. The EMIT test depends
on a specific chemical reaction between antibodies and several metabolites followed by spectrophotometric measurement, while the Ge/MS test depends on
separation of a single metabolite by gas chromatography and detection by the
physical method of mass spectrometry. The independence and specificity of the
respective methods gives strong corroboration to the expert's opinion that there
are no extraneous chemical molecules that might be present in urine that could
positively interfere with the test results. We find it particularly unlikely that an
extraneous molecule could produce false-positive results in two tests that differ
in their physical and chemical bases for detection and measurement.
Finally, we find that no discrepancies in data recording or internal inconsistencies in data sets have been reported for Mr. Acosta's results. The margins
for error in the tests of about 10% and the confidence levels of detection at
the respective cutoff levels for the two tests further support the conclusion that
the tests are reliable for detection of marijuana metabolites in urine. While the
EMIT test that is used for screening has lower levels of confidence of dctec·
tion than Ge/MS, none of the quantitative results reported for Mr.' Acosta are
marginally close to the cutofr levels.fi The results from both EMIT and Ge/MS
are sufficiently high that they can be distinguished from the respective cutoff
levels with high confidence.
In view of the foregoing, the Board finds that the marijuana test results
reported in Staff Exhibits 2, 3, and 4 are accurate and reliable and that there
is no evidence that any of the results can be attributed to false-positive errors
arising from the analytical processes.

fiThe IhinI urine sample collected m May 28. 1988. showed 50 ng/ml by the EMIT lest which is at the cutoff
level: However. the aber two samples collected earlier that day were unambiguously higher than the cutoff level.
Alllhrec or rhcse samples exceeded the cutoff level of the GClMS test by • aigni1ieant margin.
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4.

The Passi.'e Inhalation Claim

Mr. Acosta argued that the first and third of the urinalysis/drug scrccning
examinations that he took were positive, because he was exposed, immediately
before those tests, to an environment containing smoke from what he believed
at the time to be marijuana cigarettes. Tr. 6; see also Prehearing Tr. 15.
Mr. Acosta presented no evidence to support his passive inhalation claim. The
Staff presented extensive testimony through Dr. Cone (ff. Tr' 278, at 9-11) to
show that Mr. Acosta's passive inhalation claim was without merit
Dr. Cone described a series of studies he conducted regarding the extent to
which passive inhalation of marijuana smoke could result in positive drug tests
(id. at 8; Tr. 190-91). The studies demonstrated that very extreme conditions
must be endured for a person to reach the marijuana levels found in Mr. Acosta's
test results. Tr. 194-95. In one such study wherein subjccts were exposed to the
smoke of sixtccn marijuana cigarettes with a marijuana potency of commonly
used Cigarettes, the urine levels were equal to or higher than those found for
Mr. Acosta. The study showed that absorption of amounts of marijuana sufficient
to test positive for up to 24 hours required substantial exposure to large amounts
of smoke for an extended period of time in a small, unventilated room. Subjects
in that study had to wear goggles to remain in the room because of the smoke
irritation. Passive exposure resulting in marijuana metabolite levels found in
Mr. Acosta's urine was hardly likely to be found in a social situation. Tr. 195,
202.
In other studies in which five male subjects were exposed to the smoke from
four marijuana cigarettes for a period of 1 hour in a small unventilated room,
the highest THC acid concentration in the urine of one person was 12 ng/ml
immediately after the exposure. One other subject had 8 ng/ml THC acid in
his urine and the other three had none. Flynn-Cone Testimony, ff. Tr. 278, at
9-10. Peak levels in urine occur immediately after exposure, and they dccline
with the passage of time. It would be extremely unlikely for levels found in
Mr. Acosta's urine to occur several hours after a passive exposure. Tr. 20304. When Dr. Cone's experiments were altered to emulate a social situation
by simply improving the room ventilation by leaving a door open, none of the
subjects being tested for passive inhalation had marijuana metabolites in the
urine. Tr. 205.
Mr. Acosta had 17 ng/ml and from 17 to 13 ng/ml (in three tests) in
urine on the occasions for which he asserts passive inhalation. Staff Exhs. 2,
4. These are all higher than any experimental result found by Dr. Cone
except under the most extreme conditions which are unlikely to occur in a
social situation. Mr. Acosta's test results are reliably distinguishable from
Dr. Cone's test results within the error margins of the test. Tr. 227. Further,
Mr. Acosta presented no evidence concerning the circumstances surrounding the
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alleged passive inhalation, much less any evidence suggesting that the extreme
conditions described by Dr. Cone actually prevailed. Accordingly, the Board
finds that Mr. Acosta's claim that his urine tested positively for marijuana
because he was passively exposed to marijuana smoke is without merit
B.

Impact of Marijuana Use

1.

Complexity of Reactor Operator Duties and Responses

N.K. Hunemuller, Reactor Engineer in the Operator LicenSing Branch of the
Division of Licensee Performance in the Office of Nuclear Reactor Regulation
(NRR), and J .A. Zwolinski, Deputy Director, Division of Licensee Performance
and Quality Evaluation in NRR, testified on the scope of duties, responsibilities,
and responses of a reactor operator such as those at the San Onofre facility.
Tr. 278 at 3-30. They stated that the reactor operator's primary responsibility
is for the safe and efficient operation of his assigned equipment [d. at 15,
24. He is responsible for operation within the requirements of the operating
license, technical specifications, NRC orders, approved station procedures, and
operating instructions. The unit reactor operator is authorized to shut down the
reactor if he determines the safety of the unit is in jeopardy or if operating
parameters exceed the reactor protection setpoints and an automatic shutdown
has not occurred. [d. The station operating procedures also set out additional
reactor operator responsibilities, most notably, taking timely and appropriate
action during abnormal or emergency situations. [d. at 16-17.
The reactor operator is also often responsible for dirccting others in the performance of plant functions. [d. at 22-23. The reactor operator must be familiar with a large number of station procedures including: individual systems
normal operating procedures, integrated plant normal operating procedures; annunciator or alarm response procedures, selccted equipment or test surveillance
procedures; abnormal conditions operating procedures, and emergency operating procedures. [d. at 23.
The witnesses testified further that it is not enough for a reactor operator to
learn his job and perform it by rote. There arc far too many procedures. In
addition, it is the reactor operator's obligation to determine from the purpose of
a particular procedure whether it is applicable to a given situation. The reactor
operator must constantly exercise judgment based on his knowledge of plant
procedures, technical specifications, equipment, and his continuing assessment
of the condition of the plant [d.
The Board concludes that the duties of a reactor operator arc complex and
require the continuous exercise of clear judgment. It further concludes that
impairment of that judgment constitutes a threat to public health and safety.
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2.

Effect of Marijuana on Performance

Against this background, Dr. William E. Flynn testified to the effects of
marijuana usage.' Dr. Flynn emphasized that the most significant effects of
marijuana in the case of a reactor operator were those relating to the mental
function, particularly impairment of cognitive and psychomotor activities. Flynn
Testimony, ff. Tr. 278, at 12-16. He testified that
In the area of learning, the detrimental effect of marijuana appean to operate primanly
throogh its influence on short term memory. Marijuana affects a central area of the
brain, interrupting normal nerve conduction pathways and making recent bits of information
WlavaiIable for comparison. The learning process requires such comparisons as well as
evaluation of information for meaningful retention to take place. Laboratory and classroom
experience show that a penon using marijuana does not retain information and. consequently,
has diffiQllty maintaining a reasonable attention span.
The other prime area of research has been on those psychomotor activities involved in
operating complex machinery such as driving automobiles. flying airplanes. etc. The
demands of an operator in a reactor control room are at least equal to the demands on
an individual driving an automobile or flying an airplane. A variety of defects produced by
the use of marijuana have been demonstrated.
1.

Difficulties in tracking. i.e. following a stimulus such as a light or verbal or written
directions over a period of time. A consistent finding is that an individual under
the influence of marijuana cannot maintain tracking. In driving this shows up as
an inability to maintain consistent distances between automobiles.

2.

Difficulties in responding to peripheral stimuli. The individual has less success
responding to lights. directions. ete. that are off to the side of his attention. In
driving situatioos. this may involve missing turn.<Jrr signals. etc.

3.

Rote responses in simple situations are unimpaired but responses in complex
situations are dramatically impaired. For example. in a driving simulation where
the individual must respond to an accident or directions for avoidance behavior
by using his memory and judgement and making comparisons his performance
is impaired. The greater the complexity of the required response. the more the
impairment is apparent.

4. Inability to perceive impairment in functioning. It is regularly observed that the
marijuana user does not see his own mistakes and has a false high opinion of his
own performance. This misjudgement of performance is not restricted to creative
activity as in the case of the individual who thinks he has written a masterpiece
that is seen as worthless on sober reflection. It also applies to individuals who

7 Dr. Flynn received his M.D. degree from Georgetown Univc:nity School of Medicine in 19S7. He is certified in
psychiltry by !he American Board of Psychiatry and Neurology. He has pncticcd psychiatry for some 30 years.
apccializing in !he area of drug abuse aince 1972. 1n Ibis role he din:cted !he Alcohol and Drug Abuse Clinie It
Georgetown University for !he past IS yeats. 1n Iddition to clinical practice wherein he hIS treated hundreds of
drug users and addicts. he has taught at his own and OIbcr institutions and has served IS I consultant to many
Igencies. including !he Psychiatric Advisol)' Board-Virginia State BOlrd of Medical Examiners. !he CIA. Ind
!he W..hington Redskins. lie writca and lectures extensively on drug abuse Ind addiction. flynn Testimony.
Tr. 278. Cunicu1um ExpericncelVitae.

n:.
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think they are doing extremely well in an obstacle course cnly to learn that they
have knocked over all the barriers.
It is important to note that these impairmenta can persist for 'IOIDe hoon after the
individuals were aware that he/she was high. In experimental situations, although
the subjective experience ()f being high had passed, the cognitive and psychomotor
impairment persisted. • •• most of these e!Cects are seen after smoking small
amounta. The concentration of marijuana in an individual after smoking 1-2
cigarettes can val)' tremendously dependent upCll the individua1'~ size, weight,
manner of smoking, etc.
These eCfecta have been estimated to last anywhere from 4-10 houn foTIowing '!he
time the individual is high.

Flynn Testimony, ff. Tr. 278, at 12-15.
Dr. Flynn, based on the testimony of Messrs. Hunemullcr and Zwolinski,
pointed out that the functions and responsibilities of reactor operators (the
complex responses necessary in the operation of reactors, and, in particular,
emergency situations) require a considerable amount of <:areful sequencing of
steps, repeated judgments about the necessity of further safety measures, and
a critical ability to use extremely accurate judgment. The routine duties of a
reactor operator might not be affected at all by some levels of marijuana, but, in
a complex situation, the operator's performance would be unpredictable. The
reactor operator has to be able to react in a flexible manner to unpredictable
events. Hunemuller, Zwolinski Testimony, ff. Tr. 278, at 27-29. The person
impaired by marijuana cannot do that. The reactor .operator needs to be acutely
aware of his own level of functioning: a person impaired by marijuana lacks
that awareness. In other words, the reactor operator's performance and judgment
must be completely and consistently predictable, and that is impossible for
someone in a stage of marijuana impairment
Dr. Flynn concurred with Dr. Cone's opinion that the results of Mr. Acosta's
test are conclusive that he was a marijuana user at the time of the tests. FlynnCone Testimony, ff. Tr. 278, at 9, 11-12. Dr. Flynn concluded that
three positive urine tests for marijuana strCllgly indicate an inability to refrain from drug
use and the presence of a chronic problem. Any person in J\ sensitive responsible position,
who tests positive repeatedly, when there is a clear knowledge .of the likelihood of funher
testing, demonstrates a definite inability to refrain from drug using behavior. These positive
test results eould indicate a lack of awareness by this individual that 'he has a problem with
marijuana use. I believe there would be a vel)' strong likelihood of relapse to a use of a small
amount of marijuana or to a vel)' large amounL The individual without a perception of his
problem would be constantly risking the possibility that one day he would report for work
accidentally under the influence of marijuana. The repeated 'incidence of :testing positive
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would suggest that the individual had poor impulse control and very little perception of the
danger he was causing to himself and to those around him.

Flynn Testimony, ff. Te. 278, at 11-12.
In a letter to the Director of the NRC Office of Enforcement, dated July I,
1988, and presented to the Board at the Prehearing Conference on October 18,
1988, Mr. Acosta points out:
In the meetings I've had with Southern California Edison (SCE) representatives I've been
told neither my knowledge level to perform my job, nor my abilities to perform my job.
nor my fimen for duty has ever been questioned due to the failures of the drug screen tests.
These statements were made with a union representative present at the meetings.
I have enclosed copies of my two most recent Appraisal of Work Performance; the first
dated April IS, 1985, the second dated March 11, 1987. As you can see, the appraisal
improved even though I had failed two tests during the time frame from April IS, 1985 to
March II, 1987, and as stated on the appraisal, my reliability and professionalism exceeds the
requirements as set forth by SCE. I have worked hard to achieve this status, and the appraisals
are a true reflection of my dedication to the safe and efficient operations of SONGS units 2
and 3.

Mr. Acosta submitted exhibits in his defense showing numerous negative
drug test results during the period from March 1986 through March 1988
(Acosta Exhs. 1-10) and favorable work performance appraisals prepared by
his supervisors at SCE. Acosta Exhs. 11-12.
Mr. Acosta's defense apparently contemplates that the Board should apply a
balancing test in deciding whether to sustain the Staff's order in this case. On
that theory, the balancing of a predominantly good work record and frequent
negative test results against three incidents of drug use could result in a decision
in his favor. We must reject such a balancing test, however, because even the
infrequent use of marijuana by a reactor operator poses too serious a danger to
public health and safety.
Mr. Acosta had been afforded the opportunity to cease drug use and retain his
position as a licensed operator after each of his first two positive tests. Tr. 3637. In these circumstances, the Board finds that the repeated use of drugs by
Mr. Acosta is sufficient to cause his operator's license to be revoked, and that
his prior work record, however favorable, is not a factor that can alter that
judgment.
The Board is persuaded that Mr. Acosta's three positive urine tests for
marijuana establish his use of marijuana. The Board is further persuaded that
Mr. Acosta knew the risk he ran by continuing usage. Consequently, the Board
cannot find that level of trustworthiness and reliability required of one in the
sensitive position of reactor operator. The Board must be concerned, first and
foremost, about the risk to the health and safety of the public.
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m.

CONCLUSION

Accordingly, we find that Mr. Acosta has used marijuana on three separate
occasions as evidenced by the confmncd marijuana screening tests of March 6,
1986, May 12, 1986, and May 28, 1988, and, concomitantly, that Mr. Acosta's
claim of passive inhalation is not sustained by the record. We find that the
Southern California Edison testing program was accurate, complete, and fully
reliable as the basis for the foregoing conclusions. We find further that the duties
of a reactor operator are such that Mr. Acosta's confirmed usage of marijuana
presents an unacceptable risk of danger to the public health and safety in the
operation of a nuclear reactor by him.
We find that it is clear as a matter of law under the Atomic Energy Act
that a license can be suspended for any reason for which it would not have
been issued initially and that Mr. Acosta's record of marijuana consumption
from 1986 through 1988 would have barred the issuance of a license to him.
Similarly, we find that the Commission may decline to renew a license on the
same grounds because Mr. Acosta's conduct prevents the Commission from
having reasonable assurance that Mr. Acosta could continue to operate the
reactors at Units 2 and 3 competently and safely. Accordingly, we conclude that
the risk presented by Mr. Acosta's conduct is, pursuant to the Atomic Energy
Act, of such magnitude as to warrant the Nuclear Regulatory Commission to
suspend immediately Mr. Acosta's license pursuant to 10 C.F.R. §55.61 (1988)
and to refuse to renew his license pursuant to 10 C.F.R. § 55.57 (1988).8

** *

Pursuant to 10 C.F.R. § 2.760 of the Commission's Rules of Practice, this
Initial Decision will constitute the final decision of the Commission thirty (30)
days from the date of its issuance. unless an appeal is taken in accordance with
10 C.P.R. § 2.762 or the Commission directs otherwise.
This Decision may be appealed by filing a Notice of Appeal within ten (10)
days after service of this Initial Decision pursuant to 10 C.P.R. §§ 2.762, 2.785
(1988).9 Anything in the record not expressly addressed in this Decision is
rejected as unsupported by the record as a whole or as unnecessary to reaching
our Decision.

8 We make no finding IS to what course of action or conduct on Mr. Acosta 'I palt would be sufficient to reestablish
a level of reliability and trUSlworlhiness of judgment that would warrant the Nuclear Rcgulatory Conunission'l
issuance of a new reactor operator license to Mr. Acosta in the future. Bul see 10 c.F.R. 1126.25, 26.26 (1989),
S4 Fed. Reg. 24,497-98 (1989).
9 Each appellant must file a brief supporting its position on appeal within thirty (30) days after Iillng its Notice of
Appeal (forty (40) days if the Staff is the appellant). Within thirty (30) days after the period has expired for the
Iillng and service of the briefs of an appellants (folty (40) days in the case of the Statr), a party who is not an
appellant may file a brief in suppolt of, or in opposition to, the appeal of any other party. A responding party .hall
file a single. responsive brief only, ICgardless of the number of appellants' briefs filed. S~~ 10 c.F.R. § 2.762.
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Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 28th day of September 1989, ORDERED:
That the June 15, 1988 Executive Director for Operations' Order Suspending License (Effective Immediately) and Notice of Denial of Application for
Renewal of License is sustained and that Mr. Acosta's application to renew his
reactor operator's license is denied.
THE ATOMIC SAFETY AND
LICENSING BOARD
Dr. Harry Foreman
ADMINIS1RATlVE JUDGE
Dr. Jerry Kline
ADMINIS1RATlVE JUDGE
B. Paul Cotter, Jr., Chairman
ADMINIS1RATlVE JUDGE
Bethesda, Maryland
September 28, 1989
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS

Robert M. Sernero, Director

In the Matter of
U.S. DEPARTMENT OF ENERGY and
NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION
(Gall/eo Mission)

September 25, 1989

The Director denies the request of the Nuclear Energy Accountability Project
that the Nuclear Regulatory Commission (NRC) intervene and stop the launch of
the Galileo spacecraft scheduled for October 12, 1989. The Galileo spacecraft
will carry substantial quantities of plutonium-238. The request relied upon
Public Law 94-79 as authority for the NRC to stop the launch. The Director
concluded that Public Law 94-79 did not apply and denied the request on this
basis.

DffiECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
By a petition dated September 3, 1989 (petition), Thomas J. Saporito, Jr., on
behalf of the Nuclear Energy Accountability Project, of Jupiter, Florida, filed a
request pursuant to 10 C.F.R. § 2.206 that the Nuclear Regulatory Commission
(the NRC or the Commission) intervene and stop the scheduled October 12,
1989, launch of the Galileo spacecraft. The Petition alleges that the launch of
the Galileo spacecraft, which contains considerable quantities of plutonium-238,
would be in violation of 42 U.S.C. § 5841, which the Petition states prohibits
the NRC from licensing any shipments by air transport of plutonium in any .
form, whether exports, imports, or domestic shipments, with the exception of
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certain medical devices. until the NRC certifies that a safe container has been
developed and tested and shown to survive certain tests. The Petition alleges
a number of health and safety concerns should the launch fail and should the
plutonium be dispersed in the atmosphere.
By letter to Mr. Saporito, dated September IS, 1989, I acknowledged receipt
of the Petition of September 3. 1989, and informed Mr. Saporito that a formal
decision with respect to this matter would be issued within a reasonable time.
My Decision in this matter follows.
BACKGROUND
The Galileo mission has the scientific objective of conducting comprehensive
investigations of the Jupiter planetary system by making in situ and remote
measurements of the planet. its environment. and its satellites. The Galileo
spacecraft is scheduled to be launched October 12, 1989, or shortly thereafter,
aboard a space shuttle to attain a temporary orbit around Earth. After deployment
from the space shuttle, Galileo's upper-stage rocket will be used to propel the
spacecraft from the Earth orbit into the escape trajectory toward Jupiter. The
spacecraft will arrive in the vicinity of Jupiter after an interplanetary transit of
6 years and 4 months. Part of this period will be occupied with a maneuver
involving a Venus and two Earth flybys to attain the energy required for the
trajectory to Jupiter.
The Galileo spacecraft will employ two radioisotope thermoelectric generators (RTGs) to provide its electrical power. Each RTG produces approximately
285 watts of electrical power from approximately 4400 watts of hcat provided
by the radioactive decay of approximately 132,500 curies of plutonium-238.
The spacecraft also employs about 129 lightweight radioisotope heater units
(LWRHUs). each containing about 2.7 grams of plutonium oxide. or about 33.6
curies, and producing about 1 watt of heat. Altogether, the plutonium-238 on
the Galileo spacecraft will total about 49 pounds of plutonium oxide.
The RTGs and LWRHUs which provide electricity and heat to the Galileo
spacecraft are devices produced in research and development efforts of the
U.S. Department of Energy (DOE). They arc tailored to the energy needs of
space missions like the Gall/eo mission. and are designed to be resistant to the
hazards of such missions. From time to time NRC observes the safety review
of these devices.
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DISCUSSION
Pursuant to section 2.206, any person may file a request to institute a
proceeding pursuant to 10 C.F.R. §2.202 to modify, suspend, or revoke a license,
or for such other action as may be proper. Mr. Saporito's Petition is, in the
context of section 2.206, a request that the NRC intervene in the planned launch
of the Galileo spacecraft.
Mr. Saporito's Petition presents two principal arguments in support of the
request. One is that the launch of the Galileo spacecraft carrying plutonium
would be in violation of 42 U.S.C. §5841, more correctly Public Law 94-79, to
the effect that the Commission shall not license any shipment by air transport of
plutonium in any form with the exception of certain medical devices. The other
is that if the launch of the Galileo spacecraft carrying plutonium is allowed to
proceed, the launch would cause undue risk, placing the public health and safety
in grave danger.
The Petition relies upon Public Law 94-79 as authority for the NRC to stop the
launch. That law provides, in part: "The Nuclear Regulatory Commission shall
not license any shipments by air transport of plutonium in any form, whether
exports, imports, or domestic shipments .•••" Certain medical devices are
excluded, and the restriction is to apply until the NRC certifies that a safe
container has been developed and tested "which will not rupture under crash
and blast-testing equivalent to the crash of a high-flying aircraft"
As can be determined from the plain meaning of the statute, it is to apply
only to air transport, i.e., transport from one point on the earth's surface to
another such point by a vehicle that moves through, and is supported by the lift
provided by, air. Indecd, the statute itself makes reference to the term "aircraft"
The vehicle that is to launch the Galileo spacecraft is a rocket, not an aircraft
Nor does the Galileo mission involve an export, import, or domestic shipment of
plutonium. Consequently, the provisions of Public Law 94-79 are not applicable
to the Galileo launch and do not provide authority to stop the launch as alleged
by the Petitioner.
A review of the legislative history associated with this statutory provision
supports this conclusion. There is nothing in the legislative history to suggest
that the provision was to apply to a rocket-powered launch such as the National Aeronautics and Space Administration's (NASA's) planned launch of the
Galileo spacecraft Consequently, Public Law 94-79 does not provide any basis
for the action requested by Petitioner. *

• As noted above, the RTGs and LWRllUs arc produced by DOE. The DOE retains ownCtllhip of these devices,
which arc used by NASA as a DOE cmtractor in this regard. Cmscqucntly, these devices would not be subject
to NRC authority under Public Law 94-79.
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Mr. Saporito's other argument is that the launch of the Gameo spacecraft
carrying plutonium will cause undue risk, placing the public health and safety
in grave danger. His Petition cites twenty items ("a" through "t'') as grounds
for his position.
Plutonium-238 is a hazardous radionuclide and the use of it as plutonium
oxide in the power supplies for the Gameo mission entails some risk. It is
because of the risk involved that a considerable investment in science and
engineering has been made to bring the plutonium-heated devices to the stage
of development in which they will be flown aboard the Gameo spacecraft The
ceramic form of the plutonium dioxide, its iridium encapsulation, and the form
of graphite in the surrounding package were all selected to make the RTGs
resistant to the potential hazards of missions like the Gameo mission. Sample
RTGs and LWRHUs (with dummy fuel) have been subjected to an array of tests
to demonstrate their resistance to fire, explosion, and impacts.
Furthermore, the RTGs and LWRHUs, separately and in the normal Galileo
spacecraft configuration, and in many configurations associated with accidental
disassembly of the spacecraft, have been subject to analysis to evaluate their
response. Potential accidents in the near-earth phases of the Galileo mission have
been analyzed to determine the range of threats to the integrity of the plutoniumloaded devices. These threats include reentry ablation, heat, explOSion-generated
shock and pressure, and impact with air, water, soil, rock, and explosion-driven
fragments of the space shuttle and its external rockets.
A comprehensive federal safety evaluation process has been carried out
with regard to the Galileo mission and the employment of the plutoniumloaded devices for energy on the Galileo spacecraft In addition to the
sponsoring agencies, DOE and NASA, an Interagency Nuclear Safety Review
Panel (lNSRP) was formed to provide an independent evaluation of aU safety
aspects involving the RTGs and LWRHUs. The federal safety evaluation
process contained three principal segments, which produced a Preliminary Safety
Analysis Report (PSAR), an Updated Safety Analysis Report, and a Final
Safety Analysis Report; each SAR was reviewed by the INSRP, and the safety
evaluation was subsequently strengthened by further analysis and tests. This
process culminated in a Safety Evaluation Report (SER) produced by the INSRP.
This SER and its supporting material formed the basis for the recommendation
for launch approval; launch approval has been obtained from the Office of the
President.
CONCLUSION
The Petition provides no basis for the NRC to intervene in NASA's planned
launch of the Gameo spacecraft. The cited statute does not apply to the
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planned launch and provides no basis for the requested action. Furthermore,
a comprehensive federal safety evaluation process has been carried out with
regard to the employment of plutonium-loaded devices for energy on the Ga/ileo
mission. There has been appropriate and due consideration of the risks involved.
I find no basis in the Petition for the extraordinary relief requested of intervention
in the Galileo launch. Accordingly, the Petition of Mr. Saporito is denied in its
entirety.
FOR THE NUCLEAR
REGULATORY COMMISSION
Robert M. Bernero, Director
Office of Nuclear Material Safety
and Safeguards
Dated at Rockville, Maryland,
this 25th day of September 1989.
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50-251

In the Matter of

FLORIDA POWER & UGHT
COMPANY
(Turkey Point Nuclear Generating
Plant, Units 3 and 4)

September 25, 1989

The Director of Nuclear Regulation denies a Petition filed by Thomas
J. Saporito requesting immediate action with regard to TIukey Point Nuclear
Generating Plant, Units 3 and 4. Specifically, the Petitioner requested that the
NRC cause the cold shutdown of the facility and the suspension of its operating
licenses, investigate the extent of an alleged drug usage problem and review the
Licensee's corrective measures; take actions concerning the Licensee's program
for reactor vessel materials surveillance and analysis, because the Petitioner
asserts that the reactor vessels at Units 3 and 4 are experiencing vessel embrittlement; and modify the licenses to require that the Turkey Point Operations
Superintendent hold a senior reactor operator's license, because, according to
the Petitioner, operation of the facility by an Operations Superintendent who
is not the holder of such a license would involve a significant increase in the
probability and consequences of a nuclear accident.

RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING

The principle is firmly established that parties must be prevented from using
10 C.F.R. § 2.206 procedures as a vehicle for reconsideration of issues previously
decided, or for avoiding an existing forum in which they more logically should
be presented.
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RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING

The institution of proceedings pursuant to 10 C.F.R. §2.202 is appropriate
only when substantial health and safety issues have been raised.
TECHNICAL ISSUES DISCUSSED
Reactor Vessel EmbrittIement;
Reactor Vessel Material Surveillance Program, Appendix H of 10 C.F.R.
Part 50;
Pressurized Thennal Shock Screening Criteria, 10 C.F.R. § 50.61;
Fracture Toughness Requirements, Appendix G of 10 C.F.R. Part 50.

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION
On June 20, 1989, Thomas J. Saporito, Jr., filed a request with the Executive
Director for Operations pursuant to 10 C.F.R. § 2.206 that the NRC take certain
actions with regard to the Thrkey Point Nuclear Generating Plant, Units 3 and
4. The request of June 20, 1989, was supplemented by later submittals, dated
June 22 - as amended by a submittal dated August 12 - and July 3, 1989.
These documents were referred to the Office of Nuclear Reactor Regulation for
consideration pursuant to section 2.206. The documents will be jointly referred
to herein as ·'the Petition."
Specifically, the June 20 submittal requests that the NRC take immediate
action to cause the cold shutdown of Units 3 and 4, cause the suspension of
Operating Lice,nses DPR-31 and DPR-41, cause an investigation by the NRC
to ascertain the extent of the drug usage problem at Turkey Point and review
the Licensee's corrective measures, and order remedial action in accordance
with the new Fitness for Duty rule. As a basis for these requests, the submittal
alleges that the Federal Bureau of Investigation (FBI) arrested an operator at
the neighboring Thrkey Point fossil plant who stated that Thrkey Point "ran on
cocaine" and, as the FBI's investigation is not yet concluded, that the NRC
cannot be fully aware of the extent of the drug problem at the facility.
The June 22 submittal requests, in addition, that the NRC take immediate
action to (1) test archive weld metal test samples germane to Unit 4 in accordance
with Charpy test parameters; (2) evaluate Charpy test data obtained to ascertain
the degree of embrittlement of the Unit 4 reactor vessel; (3) evaluate the
embrittlement and determine whether continued operation of the reactor can
be safely achieved within the criterion of 10 C.P.R. Part 50, Appendix G; (4)

221

ensure that the Licensee will test archive weld metal samples at regular intervals

in the future to ensure a close monitoring of the degree of embrittlement; (5)
cause the termination of the integrated surveillance testing program currently
being utilized by the Licensee, whereby Unit 3 archive weld metal test samples
are evaluated and determined to be representative of embriUlement conditions
germane to Unit 4; and (6) cause an NRC evaluation of the referenee temperature
criterion of 300 degrees established for the safe operation of a pressurized water
reactor to consider whether the criterion should be lowered to offset the effects
of pressurized thermal shock. As a basis for these requests, the submittal alleges
that Units 3 and 4 are experiencing reactor pressure vessel embrittlement. In
support of this, various documentation is relied upon.
The July 3 submittal requests that the NRC take immediate action to modify
Operating Licenses DPR-31 and DPR-41 to require that the TIukey Point
Operations Superintendent be required to hold a senior reactor operator's license
on the pressurized water reactors germane to the facility. As a basis for this
request, the submittal alleges that operation of the facility by an Operations
Superintendent who is not the holder of such a license would involve a significant
increase in the probability and consequences of a nuclear accident, and involve
a significant reduction in the margin of safety.
DISCUSSION
A.

Substance Abuse

The June 20 submittal requests immediate action to cause the cold shutdown
of Thrkey Point Nuclear Generating Plant., Units 3 and 4, and the suspension
of the associated Operating Licenses DPR-31 and DPR-41. In addition, the
submittal requests that the Commission cause an immediate investigation to
ascertain the extent of the drug usage problem and to review the corrective
measures taken at Thrkey Point and order remedial action in accordance with
the new Fitness for Duty rule, which authorizes such action where safety is
potentially affected because an individual is unfit for duty.
On June 14, 1989, a Thrkey Point plant employee was one of three people
arrested in connection with a widespread, ongoing FBI narcotics investigation
in South Florida. The arrested employee was a fossil plant operator. As the
protected area for the Thrkey Point nuclear plant also encompasses the fossil
plants, the arrested employee had access to the protected area. This access
authority was subsequently suspended. However, this employee did not have
access to vital areas of the nuclear plants which contain equipment required for
safety. The other two people arrested by the FBI were not employed at the
Thrkey Point plant and did not have authorized access. In addition to the three
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people arrested, a number of people in the geographical area were interviewed
by the FBI.
The NRC Staff is closely monitoring the Licensee's actions in response to the
FBI arrest and the ongoing FBI investigation. The actions taken by the Licensee
in response to the FBI investigation appear to be prompt and appropriate. These
actions include immediate testing of all managers, supervisors, and personnel
in positions signifieant to safety; testing of all other bargaining unit personnel
who volunteered; and subjecting all personnel authorized unescorted aecess to
the Turkey Point Nuclear Generating Plant to mandatory random testing for
substance abuse, effective June 28, 1989.
Since the arrest of the fossil plant employee on June 14, 1989, and as of
August 7, 1989, approximately 1950 persons with authorized aecess to Turkey
Point have been tested for substance abuse. This represents approximately 60%
of the persons with authorized access to Turkey Point as of that date. Of
the approximately 1950 persons tested, six were reported as having confirmed
positive test results. Authorized access for three of the six persons who tested
positive was suspended for 45 days. During the 45-day suspension, these three
people can be retested for substance abuse and, if they pass, access will be
restored and they will enter into a frequent followup testing program for 1 year.
If they fail to be reinstated during the 45-day suspension, they will not be
allowed access to Thrkey Point and further disciplinary action will be taken by
the Licensee. Employment for the remaining three people who tested positive
was terminated.
On the basis of the data received to date, there is no indication of a widespread
problem of substance abuse at the Turkey Point Nuclear Generating Plant. The
NRC Staff will continue to monitor the Licensee's actions concerning this matter
to ensure that public hcalth and safety are not endangered. No further actions
beyond what is currently being done are deemed warranted by the NRC at this
time.1 Therefore, the request in the June 20 submittal related to substance abuse
is denied.
B.

Reactor Vessel Materials Survei11ance

The June 22 submittal requests immediate action to eause the suspension
of Operating Licenses DPR-31 and DPR-41 and to take immediate actions
concerning the Licensee's program for reactor vessel materials surveillance and
analysis. The Petitioner asserts, as a basis for the request, that the reactor vessels
IOn May 24. 1989. the Carunissioo issued the final rule. '"Fitness for Duty Programs" (54 Fed. Reg. 24,468).
This IUle mandates the establishment of a program to deter and detect instances of substance abuse 00 the part of
persons authorized uncscortcd access to nuclear power plants. The effective date for implementation of the new
rule by licensees is J.nUII)' 3, 1990. Thus. the Petitioner', reliance 00 the IUle IS a basis for immediate action is

misplaced.
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at Thrkey Point Units 3 and 4, arc experiencing vessel embrittlement In support
of this assertion, numerous documents are cited.1
For the purposes of this discussion, the Petitioner's requests have been
separated into the following categories:
(1) Terminate the integrated surveillance program for Thrkey Point Units
3 and 4 whereby Unit 3 archive weld test samples are evaluated and
determined to be representative of embrittlement conditions germane
to Unit 4, require the testing and evaluation of weld metal test samples
germane to Unit 4 in accordance with Charpy test parameters and
criteria, and analyze the test results to ascertain the degree of Unit
4 reactor vessel embrittlement In this connection, the Petitioner
asserts, among other matters, that reasonable doubt exists that the
fracture toughness requirements of Appendix G to 10 C.F.R. Part 50
for upper-shelf energy have been met.
(2) Ensure that future archive weld metal samples will be tested by
the Licensee at regular intervals to ensure a close monitoring of
embriulement and safe operation pursuant to 10 C.F.R. Part 50,
Appendix G.
(3) Analyze the reference temperature criterion of 300°F established by
the Commission for safe operation to consider whether it should be
lowered.
With respect to Category (1), above, the Licensee requested, in letters dated
February 8 and March 6, 1985, a license amendment to combine the existing
reactor materials surveillance program at the Thrkey Point units into a single
integrated program that conforms to the requirements of 10 C.F.R. Part 50,
Appendix H. Notice of the requested amendment was published in the Federal
Register on March 12, 1985 (50 Fed. Reg. 9919). On April 22, 1985, the NRC
Staff issued Amendment 112 to Operating License DPR-31 and Amendment 106
to Operating License DPR-41, which authorized, in accordance with section II.C
of 10 C.F.R. Part 50, Appendix H, the use of the integrated surveillance program
at Thrkey Point.
The Petitioner, in raising this issue, is seeking to use section 2.206 procedures
to reopen a matter that was the subject of an amendment that was noticed in
the Federal Register and fully considered. The Petitioner had the opportunity
to request a hearing and failed to do so. The principle is firmly established that

lBy letter dated August 12, 1989. the Petitioner submitted a listing of tbirty-eight documents which he requested
be considered as an Wamendment" to his Iune 22 rubmiual, to be considered as additional evidence in rupport of
the basis and justification for the Iune 22 rubmittal. This "amendment" consists IOlely of a listing of documents,
without any explanation as to how these documents support the Petitioner', assertions. As the Petitioner has
not provided any rpeciJic information with I1:gard to these documents. further action with I1:gard to his August
12 submittal is unwunnted. Suo ~.g .• Ploilatkiphu. El~crric Co. (Limerick Gencrsting Station, Units 1 and 2).
DD-8S·11. 22 NRC 149. 154 (1985).
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parties must be prevented from using section 2.206 procedures as a vehicle for
reconsideration of issues previously decided, or for avoiding an existing forum
in which they more logically should be presented. E.g., General Public Utilities
Nuclear Corp. (11uee Mile Island Nuclear Station, Units 1 and 2; Oyster Creek
Nuclear Generating Station), CLI-85-4, 21 NRC 561, 563 (1985).
The Petitioner has not provided new evidence that would cause the NRC Staff
to reconsider its approval of the subject program. SurveiIlance samples will be
removed from the reactor vessels in Units 3 and 4 and tested in accordance with
the approved integrated surveiIIance program and the results wiII be evaluated by
the Licensee and separately by the NRC Staff. No immediate action is required
to test samples germane to Unit 4.
The subject of reactor vessel embrittlement in Unit 4 was recently reviewed by
the NRC Staff in conjunction with the issuance of Amendment 134 to Operating
License DPR-31 and Amendment 128 to Operating License DPR-41. In a letter
dated September 21, 1988, the Licensee requested that the subject amendments
incorporate revised hcatup and cooldown pressure-temperature limit curves that
would be applicable up to 20 effective fuIl-power years (EFPYs) of service
life. The curves in the Technical Specifications at the time of the request were
applicable up to 10 EFPYs. Notice of the requested amendments was published
in the Federal Register on October 19, 1988 (53 Fed. Reg. 40,988). The subject
amendments were issued by the NRC Staff on January 10, 1989. As discussed
in the Safety Evaluation issued for the amendments, the NRC Staff found that
(l) the revised pressure-temperature limits were in compliance with the fracture
toughness requirements of Appendix G to 10 C.F.R. Part 50; (2) the integrated
surveiIlance program complies with Appendix H to 10 C.F.R. Part 50; and
(3) the reactor vessel critical materials at Units 3 and 4 wiIl remain below
the pressurized thermal shock (PTS) screening criteria for their licensed life in
compliance with the requirements of 10 C.F.R. § 50.61.
In response to the Federal Register notice dated October 19, 1988, concerning
the issuance of Amendment 134 to Operating License DPR-31 and Amendment
128 to Operating License DPR-41, a Petition for Leave to Intervene, dated
November 17, 1988, was filed by the Center for Nuclear Responsibility, Inc.,
and Joette Lorion, which raised contentions relating to the Petitioner's June 22
submittal. In a Memorandum and Order (Ruling upon Contentions), LBP-89-15,
29 NRC 493, dated June 8, 1989, two contentions were admitted by the Atomic
Safety and Licensing Board, as follows:
a. Contention 2 asserted that capsule material in Unit 3 has been
irradiated for a significantly shorter time than capsule material in
Unit 4. This contention was admitted, limited to the relevance of the
difference in operating time between Units 3 and 4.

225

b.

Contention 3 was admitted. limited to whether the correct copper percentage was used in predicting the reference temperature (KJ'NTYr) of
the critical beltIine materials for setting pressure-temperature limits.
As stated in the Atomic Safety and Licensing Board order, hearings on the
admitted contentions are scheduled to commence on December 12, 1989. All
documentation associated with the hearings will be placed in the Local Public
Document Room and will be available for the Petitioner's review.3
As described above, the NRC Staff evaluated reactor vessel embrittlement
in Unit 4 in conjunction with Amendments 134 and 128 to Operating Licenses
DPR-31 and DPR-41, respectively, and determined that there are no public
health or safety concerns associated with the continued operation of Unit 4. If
any concerns raised in the hearing are determined to be valid, the Staff will take
the appropriate action at that time. Moreover, all of the documentation relied on
by the Petitioner was considered when the amendments were issued. Therefore,
further action on this concern is not warranted. Three Mile Island. CLI-85-4,
supra, 21 NRC at 563.
The submittal also asserts that reasonable doubt exists that the fracture
toughness requirements of Appendix G to 10 C.F.R. Part 50 for the Charpy
upper-shelf energy have been meL The basis for this statement is a letter from
the Staff to the Licensee, dated May 31, 1988, which indicates that additional
data and analysis are necessary for the Staff to complete its review of the fracture
toughness analysis of the beltline welds for the Thrkey Point rcactor vessels.
The Licensee's fracture toughness analysis was submitted in letters dated May
3, 1984, and March 25, 1986, to comply with the requirements in section V.C
of Appendix G to 10 C.F.R. Part 50. The requirements of this section apply to
reactor vessels that have had their Charpy upper-shelf energy reduced below 50
foot-pounds by neutron irradiation. This section requires that the Licensee (1)
perform a volumetric examination of 100% of the beltline materials that do not
satisfy the requirements of section V.B; (2) provide an analysis to demonstrate
equivalent margins of safety for continued operation; and (3) provide test data
from supplementary fracture toughness tests.
The Licensee has satisfied these requirements by (1) performing ultrasonic
examinations of belt1ine welds in Unit 3 and Unit 4 during July 1981 and
November 1982, respectively; (2) submitting fracture mechanics analyses in
letters dated May 3, 1984, and March 25, 1986; and (3) providing supplementary
fracture toughness data from the Heavy-Sectional Steel Technology program in
its letter of March 25, 1986.

3The Petitioner has filed a petition before the Atomic Sarety and Licensing Board to make a limited appearance
during the hearing. In a document entitled "Amended Petition for a Limited Appearance Statement" filed August
30, 1989, the Nuclear Energy Accountability Project has indicated that it will rep=ent the Petitioner', int.ereslS
in the proceeding.
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The information requested in NRC's letter of May 31, 1988, was needed
to evaluate the Licensee's conservative analysis (contained in its letters of
March 3, 1984, and March 25, 1986) which was submitted to justify continued
operation up to 40 EFPYs. Currently, the Thrkey Point units have operated
for approximately 10 EFPYs. Amendments 134 and 128 to Operating Licenses
DPR-31 and DPR-41, respectively, authorized operation only up to 20 EFPYs.
Operation beyond 20 EFPYs will require the submittal of another amendment
and further evaluation by the NRC Staff. As discussed previously, there are
no public health or safety concerns associated with operation up to 20 EFPYs.
Therefore, the information requested in the May 31, 1988 letter to justify 40
EFPYs of operation is not required immediately and no action by the NRC is
necessary at this time.
With respect to category (2), above, the requirements for future testing
of archive weld metal samples are specified in the integrated surveillance
program that is contained in the Thrkey Point Technical Specifications, §4.20.
Compliance with the Technical Specifications is required as a condition of
Operating Licenses DPR-31 and DPR-41 for Thrkey Point Units 3 and 4,
respectively. As such, compliance with the Technical Specifications is subject
to verification by the NRC through periodic audits and review. Therefore, no
further action is warranted regarding this concern.
With respect to Category (3), above, the reference temperature value of 300°F
(for circumferential weld materials) which is used in PTS screening is specified
in section 50.61. The Petitioner'S request is, in effect, a request to change the
requirements of section 50.61, and, as such, is not appropriate for consideration
under section 2.206. Rather, it may constitute a petition for rulemaking that
should be submitted in accordance with 10 C.F.R. § 2.802. Under section 2.802,
any interested person may petition the Commission to issue, amend, or rescind
any regulation. The Petitioner may wish to review the requirements for a petition
for rule making contained in section 2.802 and consider submittal of the request
to revise the reference temperature criterion of 300°F under section 2.802.

C.

Operations Superintendent Qualification

The July 3 submittal requests immediate action to modify the Licensee's
Operating Licenses DPR-31 and DPR-41 to require that the Thrkey Point
Operations Superintendent hold a senior reactor operator's (SROs) license on
the pressurized water reactors germane to the facility.
In a letter dated September 12, 1988, the Licensee requested that the Technical
Specifications be changed to permit the holding of an SRO license from a
similar plant (i.e., another pressurized water reactor) to serve as an acceptable
qualification for the Operations Superintendent at TIukey Point. Notice of
consideration of issuance of the requested amendments was published in the
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Federal Register on November 2, 1988 (53 Fed. Reg. 44,250). No requests for
hearing or petitions for leave to intervene were filed. On March 27, 1989,
the Commission issued Amendment 135 to Operating License DPR-31 and
Amendment 129 to Operating License DPR-41, approving the requested change
in qualification requirements for the Operations Superintendent.
On May 16, 1989, the Petitioner submilled a Request for Hearing and Petition
for Leave to Intervene (amended May 18) with respect to these amendments.
In the Commission's Order Denying Request for Hearing, dated May 3D, 1989,
the Petitioner's request was denied as untimely, indicating that no good cause
was shown for such untimeliness.
The July 3 submittal appears to be an attempt to circumvent the rules for
timeliness. The submittal raises the same issues raised in the Request for Hearing
and Petition for Leave to Intervene, dated May 16, 1989, which was denied by
the Commission on May 3D, 1989. Furthermore, the submittal does not raise any
new issues not previously considered by the Commission in the issuance of the
amendments. Therefore, further action regarding this concern is not warranted.

CONCLUSION
The institution of proceedings pursuant to section 2.202 is appropriate only
when substantial health and safety issues have been raised. See Consolidated
Edison Co. of New York (Indian Point, Units I, 2, and 3), CLI-75-8, 2 NRC
173, 176 (1975), and Washington Public Power Supply System (wpPSS Nuclear
Project No.2), DD-84-7, 19 NRC 899, 923 (1984). This is the standard that
has been applied to determine whether the actions requested in the Petition are
warranted. For the reasons discussed above, no basis exists for laking the actions
requested in the Petition, since no substantial health and safety issues have been
raised by the Petition. Accordingly, the Petitioner's request for action pursuant
to section 2.206 is denied.

228

A copy of this Decision will be filed with the Secretary for the Commission's
review in accordance with 10 C.F.R. §2.206(c).
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 25th day of September 1989.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Kenneth M. Carr, Chairman
Thomas M. Roberts
Kenneth C. Rogers
James R. Curtiss

In the Matter of

Docket Nos. 50-443·0L
50·444·0L

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
{Seabrook Station, Units'
and 2}

October '9, 1989

The Commission denies a second request for a waiver of its financial
qualification rules. The Commission holds that the assurance of availability
from governmental ratesetters of a source of funds adequate for safe operation
pursuant to a full.power license is not overcome by the probability of some
delay in receiving such funds, nor has any significant link between Applicants'
financial situation and a safety problem been shown.

FINANCIAL QUALIFICATIONS:
FINANCIAL ISSUE:

APPLICABLE STANDARD

FUNDING FUTURE COSTS

The anti·CWIP law, in the no·fuIl·power·license circumstance that the Com·
mission hypothesized in CLI·88·10, 28 NRC 573 (1988), would operate so that
recovery of construction costs and costs of low·power operation could never be
allowed. Nothing in the anti·CWIP law prohibits including operating costs in
the rate base when the plant is operating to serve the public, as it will be fully
authorized to do if it receives its full·power license.
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FINANCIAL QUALIFICATIONS:
FINANCIAL ISSUE:

APPLICABLE STANDARD

FUNDING FUTURE COSTS

While a delay in rate relief is possible, and some minimal delay is probably
likely, such a delay is of the kind that the Commission recognized in its
rulemaking and accepted as a circumstance that would not undercut the rule.
No party has shown that the potential delay for a rate relief to cover operating
expenses is exceptional and outside the range of regulatory delay acknowledged
by the Commission.
FINANCIAL QUALIFICATIONS:
FINANCIAL ISSUE:

APPLICABLE STANDARD

FUNDING FUTURE COSTS

The Commission has not been shown any other factor that would make
it unreasonable for it to continue to rely on the presumption of reasonable
assurance of adequate funding for public utilities. Commercial operations that
would trigger rate relief are reasonably to be expected within a few months
from the grant of a full-power license. Materials provided by MassAG appear
to indicate that PSNH has access to adequate revenues and cash on hand to
cover its share of Seabrook's opcrating costs during the period in which it has
not yet reached commercial production.
FINANCIAL QUALIFICATIONS:
FINANCIAL ISSUE:

APPLICABLE STANDARD

FUNDING FUTURE COSTS

The grant of a full-power license, without more, by reducing the possibility
of cancellation and making eventual recovery of prudently incurred costs likely,
may be expected to significantly enhance the ability of the company to raise
cash in the credit markets.
FINANCIAL QUALIFICATIONS: APPLICABLE STANDARD;
PUBLIC HEALTH AND SAFETY CONCERNS
RULES OF PRACTICE: CONTENTIONS (SPECIFICITY AND
BASIS); STANDARD OF PROOF
CLI-88-10 cannot fairly be read that the Commission found that where
exceptional circumstances at full power undercut the rationale of the exception
for public utilities, there is necessarily a significant safety problem. In it, the
Commission contrasted the circumstances of full power with low-power testing
operations where it said there was no conceivable incentive for cost-cutting.
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What was inconceivable at low power was merely stated to be conceivable at
full power. But the standard for showing a significant safety problem has never
been "what is conceivable."

FINANCIAL QUALIFICATIONS: APPLICABLE STANDARD;
PUBLIC HEALTH AND SAFETY CONCERNS
RULES OF PRACTICE: CONTENTIONS (SPECIFICITY AND
BASIS); STANDARD OF PROOF
The indication of a significant safety problem must be something more than
simply showing that exceptional circumstances undercut a rule with some basis
in safety. The vast majority of Commission rules have some basis in safety.
It used the terminology "significant safety problem" to note that it intended
to require something more than a theoretical - or conceivable - issue, but
insisted on there being a real matter that required resolution.

FINANCIAL QUALIFICATIONS:
CONCERNS
OPERATING LICENSE(S):

PUBLIC HEALTH AND SAFETY

HEALTH AND SAFETY REGULATIONS

The Commission sees no indication that PSNH's financial uncertainty will
overcome the substantial protections that the Commission has in place by all its
requirements to prevent the occurrence of a significant nuclear safety problem.
Any scrimping on compliance with safety requirements will be dealt with
promptly and aggressively.

REGULATIONS:

INTERPRETATION (10 C.F.R. § 2.758)

RULES OF PRACTICE: PETITION FOR WAIVER; WAIVER OF
RULES OR REGULATIONS
Under section 2.758, boards are not permitted to make a rule waiver decision,
but a board must simply certify a rule waiver petition after finding that the
petitioner has met extremely high standards. What the Commission has protected
by this process is the ability of the Commission itself to decide, as a matter of
policy, when and to what extent its codified regulations arc to be waived.

RULES OF PRACTICE:

WAIVER OF RULES OR REGULATIONS

Only the Commission has the necessary authority and perspective to respond
to whatever exigent circumstances it finds upon review of a waiver request.
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nere is precedent for the Commission to rake special steps, short of rule waiver,
to deal with potentially significant safety issues. Parties should expect that,
where appropriate, the Commission will attempt to find practical solutions to
alleged safety issues associated with petitions to waive its rules.

FINANCIAL QUALIFICATIONS:
CONCERNS
OPERATING LICENSE(S):

PUBLIC HEALTH AND SAFETY

HEALTH AND SAFETY REGULATIONS

The Commission expects here that the Staff shall be particularly sensitive
to any signs that cost-cutting is impinging on safety. The Commission has
consistently preferred to place its reliance on the ability of its inspectors to
discern the indicia of corner-cutting that could lead to a lack of safety rather
than on its ability to make financial predictions.

MEMORANDUM AND ORDER
For a second time in this operating license proceeding,l we are called upon
to decide with respect to financial qualification whether there are special circumstances that warrant the exceptional action of a waiver of the Commission's
rules.% On both occasions, we were asked to waive those rules which, in sum,
effectively find that public utilities are financially qualified because they are assured a source of funds for safe operation. The first waiver was sought in order
to embark on a financial qualification review with respect to the Applicants'
financial ability to operate their Seabrook nuclear facility at low power. We
found that there were special circumstances which undercut the rationale supporting an assumption of financial qualification for public utilities, but once we
had established certain decommissioning requirements for low-power operation,
no significant safety problem remained that would justify such an undertaking.
CLI-88-10, 28 NRC 573 (1988). Today, we find, as we will amplify below,
that the circumstances do not undercut the assurance of the availability from
governmental rates etters of a source of funds adequate for safe operation pursuant to a full-power license.3 Nor have we bcen shown any other significant

I A grwp of New England owners, led by Public Service COOIpany of New Hampshire (jointly "Applicants",
seek•• license 10 operate Seabrook St.ation, • nuclear power facility located in New Hampshire.
2 Two requests far waiver or exception from Ihe rules were presented by Applicmts in this proc=ling. The first.
10 reduce Ihe size of Ihe EPZ was rejected by Ihe Licensing Board, LBP-87-12, 2S NRC 324 (1987); Ihe second,
10 seek an exemption frOO! Ihe requirement for an onsite emergency exeICise willlin 1 year of Ihe issuance of •
full-power license; was decided by us and similady rejected. CIl-89-19, 30 NRC 171 (1989).
3 See CIl-88-10, supra, 28 NRC at 597.
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link between Applicants' financial situation and a safety problem. Accordingly,
we do not grant the waiver sought.
I.

A.

BACKGROUND

The Framework Established by CLI·88·10

Less than a year ago in this docket, we construed and applied the Commis·
sian's waiver rule, 10 C.F.R. § 2.758.4 We applied a three-part test for certification of a waiver petition to the Commission. Two parts followed from the
explicit terms of the rule:
(1) The waiver petitioner must have presented "special circumstances"
in the sense that the petitioner has properly pleaded one or more
facts, not common to a large class of applicants or facilities, that
were not considered either explicitly or by necessary implication in
the rulemaking proceeding leading to the rule sought to be waived;
(2) those special circumstances must be such as to undercut the rationale
for the rule sought to be waived.
28 NRC at 597.
The third prong of the test was implicit in longstanding Commission law, that
a rule waiver would be granted only in unusual and compelling circumstances,
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI89-3,29 NRC 234, 239 (1989), and explicitly served notice that the Commission
would not exercise its discretion to waive a rule for less than significant safety
reasons:
(3) from the petition and other allowed papers it should be evident that
a waiver is necessary to address, on the merits, a significant safety
problem related to the rule sought to be waived.
CLI-88-10, supra, 28 NRC at 597.
Applying that test, the Commission found that the bankruptcy of Public
Service Company of New Hampshire (PSNH) and the applicability of New
Hampshire anti-CWIP statutes' were "special circumstances." In addition, the
Commission assumed without deciding that delay and cessation of project
4 Su id. at 596.
, Anti-CWIP IlaWtes prohibit Ihe rate aulhority from aulhorizing increased rates based on !he costs of cons1nICtion
work In progress. Only when Ihe plant begins commercial operation or delivering power to Ihe public, may any
of Ihose costs be passed on to Ihe public in the form of increased rates. We need not determine whether New
Hampshire'a anti·CWIP prohibition will terminate when Ihe Seabrook facility furnishes net generation to Ihe grid
or at some later point. In the normal course of evenlS it would come telativdy soon a!\et commencing operations
under a fun·power license. For Ihe most teeent ten facilities to be granted a fun·power operating license Ihe
average time to achieve full commercia! operation was 4 monlhs from Ihe date of license issuance. Su NUREG0020, ''Licensed Operating Reactors, Status Summary Report nata as of 6-3()'89," Vo!. 13, No. 7,pt=im (1989).
In lome Clses a low-power license had not been granted in advance, and Ihus Ihe time wu lengthened by inclusion
of Ihe duration of low.power testing and time Ihat was necessary to accomplish any remedial work.,
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payments by some of the minority owners qualified under the first part of the
test as a "special circumstance."
The Commission next found that bankruptcy and anti-CWIP in combination6
undercut the rationale of the rule. This was so because under anti-CWIP "the
utility cannot, strictly speaking, recover any portion of the costs of low-power
testing" so long as it was not licensed to and did not produce commercial
power. The Commission, on the strength of its recognition in its rulemaking
that regulatory delays and phase-ins by the ratemaker did not undercut the
rationale of the rule.' said that the anti-CWIP provisions, standing alone, might
not be critical for most utilities, but that those provisions in combination with
PSNH's bankruptcy did undercut the rationale of the rule because the bankruptcy
signalled that the anti-CWIP provisions' bar of a source of funding had been
critical to PSNH.
The Commission then looked to the underlying safety purpose of the requirement to conduct a financial qualifications review from which the rule sought to
be waived provided an exception for public utilities. The Commission concluded
that the sole reason was to "provide some added assurance that a licensee would
not, because of financial difficulties, be under pressure to take some safety shortcuts." CLI-88-10, supra, 28 NRC at 600.8
With this framework, we briefly set forth the administrative history of the
petition for waiver certified to us by the Atomic Safety and Licensing Appeal
Board ("Appeal Board"). ALAB-920, 30 NRC 121 (1989).9
C5 Because il was nOI pivotal to !he decision. !he Commission lSsumed wi!houl deciding !hal !he minority owners'
delay Of cessation of project payments Ilso unden:ul!he purpose of the rule for low power when in combinstion
willi bankruptcy and anti-CWlP_ ClJ-83-10. supra. 28 NRC .1 599.
'14. 11598 n.2S, cilillg 49 Fed. Reg. 35,747, 35,749 (1984).
8 The Commission quoted its 1984 rulc:making:
A financial dislbility is nol • ,aIety hazard per Ie bee.use the lieensee can .nd under Ihe Commission',
regulations wou'd be obliged 10 simply cease operations if necessary funds to operate ..rely were not
.vailable. At moat, Ihe Atomic Energy Commission. in dnrting !he rule, must have intuitively C01e1uded
thaI • licensee in financiaDy straitened c:in:umSllnces would be under more pressure to Commil ..rety
viohtions or take ufelY ushortcuts" than one in good financial shape. Accordingly, !he dnftefll of !he
rule ,ought to achieve ,ome level of assurance, prior to licensing. thaI licensees would nol be forced
by financial circumstances to choose between shulting down or liking shortcuts while !he license wu in
c.ffect.
14. at 600, ciling 49 Fed. Reg. 1135,749. The Ctmmission !hen conunented !hal:
U[w]hatever may be !he legitimacy of this sarety purpose for ruD-power operation, il atrctches reason
to 'uppose thaI !he ..rety rationale would have any bearing on a limited license for low-power teating.
Shortcuts in ..fety al run power cOIIC~i1ldb1y could avoid 'hutdowns or derating and !hereby C01tribute
to greater planl availability and revenue from power Illes. BUlshortcuts in low-power teating wety will
not lead to gOleration of more revenue thaI would benefil!he plant owners."
14. (emphuis Idded).
'Less!hm a week before MusAO filed !he petition eenified to us, Seacout Anti-Pollution Lelgue (SAPL) moved
for admission of I financial qullifieation C01tention asserted1y based on its assumption !hallhe Commission had
effectively waived !he financial qualification exception by recognizing thaI its rul" was undercul by ruD power.
The motion was denied by the Licensing Board. SAPL did not take a seplnte Ippeal; however, SAPL aubmitted
a brief in aupport of MI.sAO', appeal of !he Licensing Board', rejection or his petition. II was SAPL'. brief thaI
cm:ied !he day for !he MassAO before !he Appeal Board.
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n.

The Massachusetts Attorney General's Petition for a Waiver

On February I, 1989, the Massachusetts Allorney General (MassAG), filed
a petition under 10 C.F.R. § 2.758 (the petition) that the rule exempting utilities
from a financial qualification review be waived so that Applicants would be
required to "establish prior to full power operation, financial qualifications
sufficient to cover the cost of Seabrook Unit l's operation for the period of the
license." Petition at 2. The petition argued that the continued existence of two
of the "special circumstances" found to exist in CLI-88-10 - (1) the bankruptcy,
and (2) delay and cessation in project payments - was sufficient to undercut
the rationale for the rule. Massachusetts also asserted that the Commission's
reasons in support of its conclusion that there would be no significant safety
problem at low power would not hold at full power. To the contrary, asserted
Massachusetts, there arc incentives to take shortcuts in safety at full power, the
amount of money to operate the plant at full power is significant, and the safety
risks at full power are substantial.
Staff joined Applicants in opposing the petition, and on March 8, 1989, the
Licensing Board denied it. LBP-89-10, 29 NRC 297 (1989). The Licensing
Board found that the MassAG had failed to rebut the presumption that the
rateseller would allow Seabrook's rate base to include the costs of safe operation
that were prudently incurred. [d. at 303. In addition, the Licensing Board found
the Affidavit of E.A. Brown, President and Executive Officer, New Hampshire
Yankee Division of PSNH, to be of particular importance. [d. at 304. The
Massachusetts Attorney General appealed and was supported in that appeal by
SAPL.

C.

ALAn·920

After receiving briefs, hearing oral argument, and receiving response to a
request for supplemental briefing, the Appeal Board decided the matter before it
on August 21, 1989. The decision concluded that a prima facie case for waiver
had been made.
En route to its ultimate conclusion the Appeal Board had rejected the original position of the MassAG set forth in his petition and brief. The rejection
specifically included any argument that bankruptcy standing alone sufficed as
a basis for waiver. See ALAB-920, 30 NRC at 131. The Appeal Board also
found no warrant for speculation respecting ultimate ownership of Public Service Company of New Hampshire's share and other uncertainties respecting what
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regulatory ratesetting authority will govern Seabrook,lo Nonetheless, addressing
itself to MassAG's "secondary argument." incorporated from SAPL's brief, the
Appeal Board found that the effect of anti-CWIP could be felt for as long as
18 months into operations at full power and thus that the same combination that
the Commission found to have undercut the rule at low power also would be
present at full power, The Appeal Board then considered whether there was a
significant safety question and decided that "under the Commission's analysis [in
CLI-88-10], operation above five percent. unlike low-power testing, potentially
gives rise to a 'significant safety problem' warranting waiver of the 1984 rule,"ll
ALAB-920, 30 NRC at 134,
The Appeal Board provided an additional reason for referring this matter to
the Commission, That reason springs from the Appeal Board's concern that
under the UCS casel l any review by the Slaff of financial qualification requires
a rule waiver, and from the Commission's conclusion, shared by the Appeal
Board, that the utility's bankruptcy "clearly signals that something very unusual
and serious has occurred," ALAB-920, 30 NRC at 136, In these circumstances
the Appeal Board believed the matter should be referred to the Commission for
decision.

D.

Positions of the Parties

On receipt of the Appeal Board's certification of the petition, the Commission
promptly established an opportunity for the parties who opposed the waiver to
address the Appeal Board's finding and for a response to those papers by the
MassAG and any other party wishing to respond. "Applicants' Response to
the Commission's Order of August 22, 1989" (Applicants' Response) was filed
on Sept. 7, 1989, as was the "NRC Staff's Opposition to Waiver of Financial
Qualifications Regulations Applicable to Full Power Operation of Seabrook"
(Staff Response). Responses were filed by the MassAG (MassAG's Response)
and by SAPL (SAPL Response) on Sept. 26, 1989. SAPL also provided
supplemental information in a cover letter which the Commission has considered.

10 The Appeal Boanl noted that the license recites "that Public Service 'has exclusive responsibility and cootrol OVCT
the physical c:onsuuction, operation and maintenance of the [Seabrook) facility'" and thus, under our regulations,
that a transfer could not be effected without Commission approval. ALAn·920, 30 NRC at 131 n.30.
11 The Appeal Board claimed additional support fran the Commission's railure to exempt public utilities from its
1987 rule requiring a11licensecs to notify the agency upon the liIing of bankruptcy petitions.

o/CollClrlvd Scil1llirl.1 Y. NRC, 735 F.2d 1437 (D.C. Cir. 1984), Uri. dI,uld sub ftl)M. Arbvas POWI'
'" Light CO. Y. ues, 469 U.S. 1132 (1985).

12 UNo,.
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1.

Position oj the Applicants

Applicants argue that the Commission's holding in CLJ-88-10 is not transferable, as the Appeal Board would have it. to the circumstances surrounding
full-power licensing because in CLI-88-10 the Commission was presented with
the possibility that after low-power operations there would not be the grant of a
full-power license. In addition, they argue that the Appeal Board erred in considering regulatory delay following anti·CWIP as significantly different from the
regulatory delays found by the Commission not to affect recovery of operating
expenses.
In addition, Applicants criticize the Appeal Board for speculation that the
regulatory delay will be sufficient to cause a problem and for not addressing,
in its consideration of safety significance, the Licensing Board's reliance on the
affidavit of the President of New Hampshire Yankee.

2.

Position oj the NRC StaJJ

Staff asserts that the Appeal Board improperly overreached to determine that
a prima Jacie case for waiver had been made. Staff's next major point is that
the Appeal Board wrongly concluded that the CLI-88-10 tests for waiver had
been met for the relevant period of the full-power license. Staff understands
the relevant time to be that period before a power level is reached that would
justify inclusion of costs in the rate base regardless of when higher rates arc in
fact permitted.
Finally, the Staff maintains that the Appcal Board erred in finding Staff's
actions improper under the UCS case. In Staff's view, it may gather information
on financial qualification in order to advise the Commission on whether a waiver
is necessary.

3.

Position oj the MassAG and SAPLI]

MassAG argues first that PSNH's bankruptcy meets the Commission's threepart test: (1) Bankruptcy is a special circumstance; (2) the operation of the
anti-CWIP law14 and the effect of the bankruptcy on the extent and timing of any
rate recovery of the construction and operation costs undercut the assumption
on which the rule is based; and (3) safety significance is present because "[n]o
more powerful example [than bankruptcy] of a company encountering severe
13 We treat lite positioos of MusAG and SAPL under me heading since each has specifically adoptcc! the arguments
of lite ollter.
14 MassAG also argues IS a separate point IItlt lite Appeal Doard was correct in finding lItat lite delay in cost
rel!avery due to anti-CWlP docs not disappear 00 lite grant of a Cull-power licmse, and notes lItat lite Appeal
Board found lhat lome delay WlS a virtual ccrtainty.
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pressures to cut corners can be imagined." Response of Mas sAG at 3. See also
SAPL Response at 2-5.
MassAG next argues that recovery of the construction and operating costs
of Seabrook will occur outside of the normal ratemaking process and will
be significantly and materially delayed. He asserts that the "bankruptcy has
triggered an entirely different rate setting process" from that contemplated by
the Commission. MassAG Response at 7. See also SAPL Response at 5-12,
arguing that anti-CWIP will remain in force until the plant is "used and useful,"
not merely providing net power to the grid. SAPL's response additionally
emphasizes that financial qualification review is needed in light of the defaults
of certain other Seabrook owners. See SAPL Response at 12-14.

II.

DECISION

The Commission has reviewed the record on the waiver petition before the
Licensing Board and the Appeal Board and has particularly considered the
Appeal Board's certification (ALAB-920) and the papers of the parties. One
fundamental issue - the effect of the delay in a rate increase beyond full-power
licensure - governs our result, and thus we turn to it directly. Thereafter, we
address the remaining matters requiring our attention ..

A.

Whether Delay

or a Rate Increase Undercuts the Rule

The Appeal Board correctly recognized that bankruptcy, not alone15 but in
combination with the anti-CWIP law, was the basis for our holding at low
power that special circumstances had been shown which undercut the basis of
our regulation exempting public utilities from any requirement to demonstrate
financial qualification. Bankruptcy remains a factor in full-power licensing,16
but the critical dispute centers on whether the potential for delay in receiving
the increase to cover the costs of safe operation is a special circumstance that
undercuts the basis of the Commission's exemption for public utilities.
One side would have it that the following circumstances obtain: (1) the
Commission had not considered anti-CWIP in its rulemaking: (2) the delay in

nus

15
is not 10 say that bankruptcy standing dooe could never undercut the purpose of the tule. We do not here
speculate on what circumstances could elicit such a finding. but simply note that the circumstances of this Chapter
11 reorganizatioo do not, Insofar as we arc aware, undercut either the presumption that an adequate soutee of
funds for safe operation will be allowed by the ratcsetter or that the Applicants will be able 10 use those funds
for operations.
16 It is less clear that defaults will remain after the grant of a full·power license in that full'power operations can
be expected 10 provide a source of revenue. Moreover, the sums defaulted by defaulting owners do not appear
significant and appear 10 have been made up by other coowncrs IS needed. In any C\'aIt, our analysis does not
depend on this factor.
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receiving the costs of construction was due to anti-CWIP; (3) the anti-CWIPcaused delay in receiving a rate increase on construction costs makes critical
an immediate rate increase to cover operation costs; and (4) such a raise is
prohibited by anti-CWIP until the plant is "used and usefuI." Therefore, the
argument concludes, anti-CWIP remains a special circumstance relevant to full
power which, together with bankruptcy, continues to undercut the assumption
of the rule that a source of funds for safe operation will be available.
Applicants argue the other sidel7 that anti-CWIP by its terms is not a factor
that diminishes the assurance that rate makers will allow sufficient rates to produce adequate funds for safe operation at full power, on which the Commission
relied when it promulgated the rule excepting public utility operating license
applicants from financial qualification requirements.
We believe that the Applicants' argument better reflects our intent. It was not
simply a delay in recovering costs from low power until full power that dictated
our result in CLI-88-10. Rather, because significant hurdles lay between the
Applicants and a full-power license, the possibility that such a license would not
issue following low power was at the heart of the matter. The anti-CWIP law,
in the no-full-power-license circumstance that the Commission hypothesized in
CLI-88-10, would operate so that recovery of construction costs and costs of
low-power operation could never be allowed. Indeed, this conclusion infused the
Commission's entire consideration of the issues presented in CLI-88-10 and led
to a requirement for assurance in the sum of $72.1 million for decommissioning
after low power if that became necessary. We are satisfied that had Applicants
then held a full-power license, the anti-CWIP law would not have been a factor,
much less have played such a critical role, as is argued by Petitioners here, when
Applicants undertook low-power testing. Nothing in the anti-CWIP law, as we
understand it, prohibits including Seabrook's operating costs in the rate base
when the plant is operating to serve the public, as it will be fully authorized to
do if it receives its full-power license. 18
While a delay is possible, and some minimal delay is probably likely, such
a delay is of the kind that the Commission recognized in its rulemaking and
accepted as a circumstance that would not undercut the rule. No party has shown
that the potential delay in New Hampshire for a rate relief to cover operating
expenses is exceptional and outside thc range of regulatory dclay acknowledged
by the Commission.
17 The Staff asserts lhat anti-CWIP has force only until a power level is reached lhat satisfies the requirement that
power is being supplied to the public_ For that interim term. StaIf argues that power levels would be 10 low lhat
the same holdings lhat applied at low power would be applicable for the same reasons. Beyond lhat point, the
Staff says that any delay is too speculative to WImInt consideration. We agree that delays are specu1ative but, al
discussed in the following text, our decision here is blsed on the ground lhat the Canmission considered sud!
delays in ita rulemaldng.
18 Although we place no rclisnce m it, we lind that MassAG's failure originally to make the anti-CWIP argument
at full power and reluctance to espouse it when suggested. is at least an indication that he too found it I bad fiL
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Further, the Commission has not been shown any other factor that would
make it unreasonable for us to continue to rely on the presumption of reasonable
assurance of adequate funding for public utilities. As noted above, commercial
operations that would trigger rate relief are reasonably to be expected within
a few months from the grant of a full-power license. In addition, materials
provided by MassAG appear to indicate that PSNH has access to adequate
revenues and cash on hand to cover its share of Seabrook's operating costs
during the period in which it has not yet reached commercial production.19
Moreover, the grant of a full-power license, without more, by reducing the
possibility of cancellation and making eventual recovery of prudently incurred
costs likely may be expected to significantly enhance the ability of the company
to raise cash in the credit markets. Cj. Coalition for the Environment v. NRC.
795 F.2d 168, 175 (D.C. Cir. 1986). Thus the Commission finds that the grant
of a full-power license can, as presumed in the generic exemption for public
utilities, reasonably ensure that Applicants will be able to bridge the gap of
any reasonably expectable regulatory delay and will be assured recovery of
the costs of safe operation.20 Because the rule serves its purpose under these
circumstances, no waiver is warranted, and none will be granted.
B.

Indication of a Significant Sarety Problem

Given our determination above, we need not reach a discussion of whether
a safety-significant problem would be shown were the rationale of the rule
19 PSNH', 100Q filing with the SEC indicates that PSNlI likely docs have adequate revenues to coverits 36% share
of Seabrook operations. palticululy in the few months between issuance of the full·power operating license and
nate recovery allowed by the New Hampshire PUC. In any event. the filing docs not support Intctvenors' position
that there is clearly .uch a lack of funds as 10 nise a .ignilicant safety problem. The filing shoWi thai PSNH
generated operating incane (i.e.. operating revenues after ClpenSes olher Ihan interest and tales) of $17.8 million
for the 3·month period ending Iune 30, 1989 (compared with $21.9 million for 1988). For the 6-month periods
ending on Iune 30. 1989 and 1988, the =pective amounts are $46.2 million and $58.4 million. Additionally,
cuh flow for the 6 montha ending on Iune 30. 1989 and 1988 was $60.3 million .nd $122.4 million, respectively.
"Cash and Clsh equivalents on hand," which are good Indicators of the degree of short·term or medium·term
.olvency, WI' $91.7 million as of Iune 30, 1989. Su PSNll'. filing of SEC r'Ol'lll 100Q for Quutcrly Period
Ended Iune 30, 1989, provided as Exhibit B 10 Response of MassAG.
20 MaasAG tells us tha' reorganization plans are under consideration in bankruptcy court Ind Ire III elpressly
contingent on the consummation of nte agreements. The agreements provide for temporary increases thai do not
provide revenues 10 the utility until after final court approval of the reorganization plan and necesSiry aequisitions
are complete. MassAG Response 1\ 7. MassAG thus concludes that if "licensure were 10 occur prior to the
canpletion of the bankruptey a potentially very lenglhy time period would elist in which a bankrupt utilily would
have a full·power operating license with no or vinually no nte recovery of the costs of construction and operation
of Seabrodt." ItL al 8. We think thai MassAG', premise docs not necessarily support such • conclusion. II
appears 10 us thai there are other more obvious elplanations for an agreement not to permit revenues to an
acquiring utilily thai has not received all necessary approvals 10 its acquisition thin 10 exhibit an intenl not 10
gnnt legally required nte increases to the currenl utility Iicensccs.
In this regard, it is also far from obvious 10 us thal an injunction against a rate commission from a proceeding
against I utility need also be read, IS SAPL reads it, 10 bar I succcssfulipplication for I nte increase needed for
nfe operation of a nuclear facility. And, were illo be 10 read, il would, in appropriate circumstances, be subject
to altcntion by the court thai issued iL
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undercut. However, we believe it is useful to address the issue in light
of the misunderstanding by the Appeal Board, MassAG, and SAPL, of the
Commission's discussion of its finding that there was no significant safety
problem at low power. Even were the Commission to agree with the Appeal
Board, and we do not, that MassAG had made his case that special circumstances
were present that undercut the rationale of the rule, we disagree that the pleadings
of these parties indicate in terms of CLI-88-10 that a waiver is "necessary to
address. • • a significant safety problem related to the rule sought to be waived."
28 NRC at 597. In CLI-88-10, the Commission said:
Whatever may be the legitimacy of this safety pUlpose [2t] for full-power operation, it
stretches reason to suppose that the safety rationale would have any bearing on a limited
license for low-power testing. Shortcuts in safety at full power conceivably could avoid
shutdowns or derating and thereby contribute to greater plant availability and revenue from
power sales. But shortcuts in low-power testing safety will not lead to generation of more
revenue that would benefit the plant owners. Low-power testing does not generate revenue
from power sales. The only purpose of low-power testing is to further ensure plant safety
••• There is every incentive to do the job well and 110 rational incentive to cut corners.

28 NRC at 600 (emphasis of "only" in original; other emphases are added).
Contrary to the apparent or professed understanding of the Intervenors,21 and
the apparent reading that led to the constraint fell by the Appeal Board to certify
the instant petition to us, CLI-88-10 cannot fairly be read that the Commission
found that where exceptional circumstances at full power undercut the rationale
of the exception for public utilities, there is necessarily a significant safety
problem. In the quoted material and following text, the Commission contrasted
the circ,umstances of full power with low-power testing operations where it said
there was no conceivable incentive for cost-cutting. And, in many other ways,
the Commission made clear that in its view there could be no significant safety
problem at low power that required attention in the circumstances that prevailed.
What was inconceivable at low power was merely stated to be conceivable at
full power. But the standard for showing a significant safety problem has never
been "what is conceivable." Thus the Commission did not intend to and did not
resolve the question for full power. The Commission made no determination
on a matter not before it and left for a later day, if necessary, to decide in the
circumstances then before it whether a significant safety problem was presented
by any certified petition for waiver on which it was ruling.

21 The only .afety purpose oflhe rule discerned by the Commission was the intuitive judgment thatsomeadJilionol
assurance could result from avoiding I situation where I lack of funds could cause pressure to cut comers, CLI88-10, supra, 28 !'.'RC It 600, Nonetheless, the Commission retained its principal reliance on other regulatory
means to ensure the public health Ind safety.
2l SAPL would have us believe that it read our language in comparing low power with full power as so strong as
to have constituted I waiver of the rule It full power. We reject that reading.
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Also, there can be no doubt that the Commission intended that the indication
of a significant safety problem be something more than simply showing that
exceptional circumstances undercut a rule with some basis in safety. Since the
vast majority of Commission rules have some basis in safety, if that was all
the Commission meant it would have been superfluous for the Commission to
announce to its Boards that it did not want a rule waiver certified absent the
indication of a significant safety problem. The Commission used the terminology
"significant safety problem" to note that it intended to require something more
than a theoretical - or conceivable - issue, but insisted on there being a real
maUer that required resolution.23
As we stated earlier, even were there to have been a showing in the matter
before us that the rationale of the rule was undercut, the Commission sees
no indication that PSNH's financial uncertainty will overcome the substantial
protections that the Commission has in place by means of all its requirements
to prevent the occurrence of a significant nuclear safety problem.24 In the
event any full-power license is granted, the Commission requires a greaterthan-usual presence by the Staff throughout power ascension. This will be the
case at Seabrook as well. After normal full-power operation is under way the
Commission can direct greater-than-usual surveillance, if there is any indication
that it would be advisable· to do do. Any scrimping on compliance with safety
requirements will be dealt with promptly and aggressively.
C.

The Commission's Role in Section 2.758 Rule Waivers

We have concluded, in the part of the process that is tantamount to a review
of the certification of the petition, that the petition failed to make a prima facie
case and to indicate a significant safety problem. Because the arguments of the
parties suggest that the Commission's role in a 10 C.P.R. § 2.758 proceeding
is simply to affirm or overrule the certification of the referring board, we think
it is important also to discuss briefly the Commission's role, even though the
Commission does not here reach the policy decision that is contemplated under
its regulation in section 2.758 in that it has found that Intervenors did not make
a prima facie case.

23 Under Commission precedent and the Commission's rulanaking pronouncement, predictions that PSNlI will
not properly use its source of funds may not be addressed in financial qualification hearings were they initiated.
Financial qualification review is satisfied if there is an adequate source of funding. 49 Fed. Reg. at 35,749. How
funds are spent is I management integrity issue.
24 We cannot now know whether a case could realisticaUy be hypothesized where we would disturb the financial
qualification rule exception for public utilities. Perhaps public utilities' status makes them less likely to succumb
to a temptation to cut comen to save money because the prospect of savings is not a realistic one. When funds
expended for safe operation Ire recoverable and when. rate of profit is aUowable on the investment portion, any
incentive to cut corners could be highly spccu1ative. In any event, we need not decide this genenc matter at this

time.
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Under section 2.758 the boards are not permitted to make a rule waiver decision, but a board must simply certify a rule waiver petition to the Commission
after finding that the petitioner has met extremely high standards - compelling
circumstances in which the rationale of a rule is undercut What the Commission has protected by this process is the ability of the Commission itself to
decide as a matter of policy, once a prima facie case has been made, when,
and if so, to what extent its codified regulations are to be waived. This is done
only after an informed judgment in the totality of the circumstances, recognizing
and evaluating any relevant circumstance that in the judgment of a majority of
the Commissioners should be taken into account.2S Only the Commission has
the necessary authority and perspective to respond to whatever exigent circumstances it finds upon review of a waiver request.26 Indeed there is precedent in
this proceeding for the Commission to take special steps, short of rule waiver,
to deal with potentially significant safety issues. Specifically, we refer to the
decommissioning requirement imposed at low power. Typically, parties should
expect that where appropriate the Commission will attempt to find practical
solutions to alleged safety issues associated with petitions to waive its rules.
The Commission expects here that the Staff shall apply the necessary
resources to monitor Seabrook's compliance with safety regulations. The Staff
shall be particularly sensitive to any signs that cost-cutting is impinging on
safety. The Commission has consistently preferred to place its reliance on the
ability of its inspectors to discern the indicia of corner-cutting that could lead to
a lack of safety rather than on its ability to make financial predictions. See, e.g.,
49 Fed. Reg. 13,044, 13,046 (1984). In addition, other financial protections will
be in place before a full-power license is granted as a result of our requirement
that Applicants be in compliance with property insurance and decommissioning
plan requirements relevant to full power before such a license is issued.
In consideration of the foregoing, we find that no financial matter need be
expected to disturb a finding of reasonable assurance that Seabrook's operations
will be consistent with public health and safety if it is allowed to operate at full
power.

2S It is significant that under 10 C.F.R. §SO.12(a)(2)(vi) the regulations permit the grant of a rule exemption where
'"there is present any other material circumsunce not considered when the regulation was adopted for which it
would be in the public interest to grant an exemption:' No less latitude would be available to the Commission
under section 2.758 when deciding to let an uemption sund. i.e., in this case NOT to waive I rule.
26 On I related point, we Igree with the Appeal Board thlt the Suff may not make financial qualification
determinations relative to licensing without I rule waiver. On the other hand the Suff is surely correct that
it may make threshold inquiry sufficient to decide whether to seek I rule waiver. Any such threshold inquiry
will be conducted outside the adjudicltory portion of an ongoing operating license proceeding. Suff inquiries
without more clnnot be sufficient to waive the rule conlrary to the Commission's carefully conslrUcted section
2.758 regulation.
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It is so ORDERED.

For the Commission27
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 19th day of October 1989.

27 Commissioner Rogers was unavailable to panicipatc in the Conna! vote on this Order; if he had been present
he woold hive approved it.
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MEMORANDUM AND ORDER
Before this Board are the appeals of the intervenors Attorney General of
Massachusetts (MassAG), the New England Coalition on Nuclear Pollution
(NECNP), the Seacoast Anti-Pollution League (SAPL), and the Town of Hampton (TOR) from the Licensing Board's December 30, 1988 partial initial decision on emergency planning for the New Hampshire portion of the Emergency
Planning Zone (EPZ) for the Seabrook Station.1 In that decision, the Licensing
Board found that the New Hampshire Radiological Emergency Response Plan
(NHRERP) met the Commission's emergency planning standards.
Intervenors have raised a variety of challenges to the numerous legal and
factual findings made by the Licensing Board in support of its determination.
Recognizing the substantial task intervenors have placed before .US, at oral
argument intervenor SAPL suggested that we render a partial determination on
an issue that seemingly is at the vortex of the various appeals and assertedly is
relevant to the ongoing Licensing Board proceeding relating to the Massachusetts
portion of the Seabrook EPZ.l Specifically, SAPL asked us to address whether
the Licensing Board correctly interpreted and applied the "reasonable assurance"
standard of 10 C.F.R. § 50.47(a) in making a number of decisions regarding
Seabrook emergency planning.
Because we agree with intervenors that this issue is cardinal to the resolution
of a number of matters in this proceeding, we have decided at the beginning
of our review to set forth our views on the interpretation and application of the
"reasonable assurance" standard. We find that, contrary to intervenors' position,
because the regulation was not intended to implement the Atomic Energy Act's
"adequate protection" standard it does not, on that basis, require the type of riskbased, dose reduction/consequence analysis in which they asked the Licensing
Board to engage. Much less apparent is the answer to their alternative assertion
that this analysis is required under the terms of the "reasonable and feasible dose
reduction" guidance set forth in the Commission's 1986 Shoreham emergency
planning decision, CLI-86-13.3 Because of our uncertainty over the resolution
of this issue, which occupies a central role in this case and, we believe, in
emergency planning generally, we have decided to seek additional Commission
guidance, by way of certification, prior to rendering an ultimate determination
on the matter.
Under 10 C.F.R. § 50.47(a)(I), an operating license for the Seabrook Station
cannot be issued "unless a finding is made by NRC that there is reasonable

1 LBP-88-32. 28 NRC 667 (1988).

lApp. Tr. 41-43.
3 Lon, Ts/Qnd Ugh/i"g Co. (Shoreham Nuclear Power Station. Unit I), CU-86-13, 24 r..'RC 22 (1986).
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assurance that adequate protective measures can and will be taken in the
event of a radiological emergency." Intervenors, principally the MassAG and
TOH, challenge the Licensing Board's application of this regulatory standard
in a number of different contexts, including its rulings on admission of a
MassAG contention, the admissibility of evidence proposed by the MassAG,
and the Licensing Board's general approach to the issues of evacuation and
sheltering for the summertime population that uses the Atlantic Ocean beaches
within a few miles of the Seabrook Station.4 Because the issues raised by
intervenors concerning the proper interpretation of section 50.47 appear to have
been explicated most fully during the Licensing Board's consideration of the
admissibility of certain testimony proposed by the MassAG, we frame our review
of intervenors' general concerns in the context of that particular matter.
I.

BACKGROUND

Emergency planning for the summertime population using the New Hampshire seacoast beaches near the Seabrook Station is a longstanding issue. During
the construction permit proceeding for the facility, and by petitions filed pursuant to 10 C.F.R. § 2.206, various of the intervenors now before us tried unsuccessfully to bring before the agency the question of the viability of emergency
planning for the New Hampshire seacoast beaches.s Thereafter, as participants
in the operating license proceeding, intervenors proposed a number of different
4 Massachusetts Attorney General's Brief on Appeal (Mar. 24, 1989) It 32-88 [hereinafter M..sAG Brief]; Town
of Hampton', Brief in Support of Appeal (Feb. 10, 1989) at 9-42 [hereinafter TOil Brief].
~ More than a decade ago. various of the intervenors IS weU IS the NRC staff argued before us that, in addition to
the emergency planning effortS required under 10 C.F.R. Part 100 for the low populatiM ZMe (LPZ) within a 1.5
mile radius of the facility, consideration should be given to emergency planning outside the lJ'Z, particularly for
the summertime beach populatiM. We found the lack of any cxtra-ll'Z emergency plaMing requirement under
then-existing regul.tiMs precluded us from granting this request. but suggested that these emergency planning
CMcerns should be addressed by way of a rulemaking proceeding. ALAB-39O. S NRC 733, 747 (977). In
declining review of our decisiM. the Canmission endorsed the notion that rulemaking was appropriate and that
it be given priority. New Engla1ld Power Co. (NEP Units I and 2). CIl-77-14. S NRC 1323 (1977).
In May 1979 and again in Iune 1980, several intervenors to this proceeding filed or supported petitions
requesting that pursuant to 10 C.F.R. § 2.206 the Director of Nuclear Reactor Regulation (NRR) halt MgOing
Seabrook facility cMSlrUction until adequate emergency plaMing measures beYMd the LPZ were developed and
evaluated by the CommissiM. The NRR Director denied these requesu at two grounds. lnitiaUy. the Oirector cited
the ract that a Seabrook extra·ll'Z population evacuatiat study was under way. 00·80-6. II NRC 371 (1980).
Thereafter. the Oirector found that cattinued racility construction was not a safety hazard and that emergency
plaMing adequacy would be ISsessed during the then ongoing facility operating license proceeding. 00·81-14.
14 NRC 279 (1981). When intervenor SAPL lought judicial review. the United St.ttes Coun or Appeals for the
District of Columbia Circuit upheld the Director', determinations IS consonant with the discretiM afforded him
under SectiM 2.206. Seacoast Ami.Pollution Leag/U Y. NRC, 690 F.ld 1025. 1030-33 (D.c. Cit. 1982). In doing
10, however, the Court noted the Commission's represent.ttion that "if it appea~ at the operating license review
that the infeasibility of EPZ evacuatiat renders it impossible for [applicants) to provide the requisite 'reuonable
assurance: the operating license will not be granted." id. at 1030. IS well IS the Canmission's ISsurances that
its ultimate judgment about the Idequacy of emergency planning would not be affected by the considerable costs
applicants would incur in facility constructiat, id. at 1033. These are statements. intervenors now .. sert. thaI
support theit positiat about the proper interpret.ttion of the "reasMable assurance" IIlndard. Su infra note 42.
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contentions relating to the NHRERP ultimately proposed for Seabrook. This
included one filed by the MassAG in February 1986 that questioned whether
the emergency response plans for the New Hampshire seacoast communities
within the Seabrook EPZ "provide reasonable assurance that adequate protective measures can and will be taken in the event of a radiological emergency at
the Seabrook Station.''6
.
Applicants opposed the admission of this contention,' as did the NRC staff.s
Thereafter, despite the MassAG's strenuous assertion that there clearly was a
regulatory basis for the contention,9 the Licensing Board found it lacking in this
regard. The Licensing Board rejected the MassAG's interpretation of emergency
planning as not in accord with the Commission's explication of its emergency
6The MassAG'. contention declared:
The draft ndiological emergency response plans for Ihe [New HampshUe .eICO&lt c:ommwrlties
within the Seabroolc EPZ] do not provide reasonable auunnce Ihat adequate protective measures can
and will be taken in Ihe evan of I ndiological emergency at the Seabrook Station. as tequired by 10
c.F.R § 50.47(aXl), because in the evan of a .evere accident on • Illmmer weekend lOme or all of the
beach area transient populations within Ihose communities cannot under many plaunDle meteorological
conditions be protected by meanI of evacuation even from early death and because there are not adequate
plans or provisions for sheltering the beach area tnnsients within those communities.
Contention of Attorney GenenI Fnncis X. Bellotti Relative to Eme!iency Planning for the New HampshUe
Beach Ccxnmunities (Sept. 9, 1983) at 2 [hereinafter MassAG Emergency Planning Ccmention]. This contention.
originally filed in 1983, was resubmitted in February 1986 pursuant to a licensing Board order affording
intc:rvenors an opportwrlty to file new contentions on the most recent redraft
the NHRERP. Su Contention of
Anorney GenenI Fnncia X. Bellotti Relative to Eme!iency Planning for the New Hampshire Beach CommwUties
(Feb. 21, 1986) at 1.
, Applicant& asked the licensing Board to dismiss the MassAG contention al totally at odds with the principles
that eme!iency planning is not intended to guanntee abaolute proteetion to the public for all accident .cenmOi
or to mandate a particular level
proteetion. Applicants' Responae to Off·Site EP Contentions Submitted
by Massachusetts Auamey Gencrsl (Mu. 5, 1986) at 15 [hereinafter Applicants' Response to Off·Site EP
Contentions]. Su
the IUpplemental Applicants' Brief with Respect to (1) the MASS AG Contention and (2)
the So-Called "Multiple E1Ea" Issue (Apr. 11, 1986) at 3. Also, applicants asserted that emergency planning
teqUirements are not intended to impose new performance or siting criteris for nuclear plants; accordingly, the
MassAG could not use this contention to litigate the ultimate issue of facility siting already resolved by the
Seabrook construction permit proceeding determination that the plant met the siting criteris in 10 C.F.R Part 100.
AJ!liCIntS' Response to Off·Site EP Cmtenti.ons It 15·17.
The It&ff opposed admission of the contention to the degree it could be Intaprcted as seeking to litigate the dose
consequences of any specific ndiological accident or Iccident sequence or U asserting that emergency planning
must ensure a particular level of dose protection to the gencrsl public. NRC Staff's Response to Contentions
Filed by Towns of Hampton. Hampton Falls, Kensington, Rye and South Hampton, and by the Massachusetts
Attorney GenenI. NECNP and SAPL. Attach. on MassAG Ccmention (Mar. 14, 1986) It 2 [hereinafter NRC
Staff', Respatse to Contentions, Attach. at MassAG Contention]. The staff stated, however, that the contention
could be admitted if recast I I a challenge limited to whether adequate Ihcltering was being provided to the beach
population. Ttl. at 1.
9 The MassAG declared that the regulatory basis for his contention was the "reasonable assurance" standard
section 50.47(a)(1), IS well as the rcquinment in section 50.47{bX10) thlt an emergency plan provide I "range of
proteetive actions." S4. Answer Auamey GenenI Francis X. Bellotti to the Staff,'[sic], Applicants', and State
of New Hampshire', Responses to His Contention Relative to ~ency Planning for the New Hampshire Beach
Communities (Mu. 24, 1986) at 6 (hereinafter MassAG Answer at Emergency Planning Contention]. S•• also
the aupplemental Brief of Attorney GenenI Fnncis X. Bellotti In Support of Admitting His Contention Relative
to Emcgency Planning for the New HampshUe Beach Commwrlties (Apr. 16, 1986) at 2-3. The MassAG tlms
refUsed to accept the NRC staff'. lU&8ested rednft of his contention. asserting it required an analysis of the
adequacy
both sheltering and evacuation. including consideration of the need for other measures IUCh IS tnffic
control management or evacuation netwodc improvanents, alternative proteetive options IUCh as evacuation on
foot. and prohibitions on aummer facility opention. MassAG Answer at Eme!iency Planning Contention .t (,,7.
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planning requirements. Declaring that the Commission had not required "a zero
risk standard" for emergency planning, the Board described NRC regulatory
requirements as designed to promote flexible emergency plans that will provide
dose savings for a spectrum of accidents. lo This is to be done, however,
without isolated consideration of a particular accident sequence or a particular
level of dose savings.lI Agreeing with the staff's characterization that the
MassAG's contention was based on the "apparent belief that protective actions
must be developed which assure that any particular level of radiological dose
consequences do not occur in the event of an accident,"12 the Licensing Board
dismissed the MassAG contention as failing to state a violation of a regulatory
basis.1l
Foiled in this quest to gain Licensing Board consideration of his assertion that
the NHRERP failed to provide "reasonable assurance that adequate protective
measures can and will be taken," in his role as the representative of an interested
state the MassAG in September 1987 proffered direct testimony he asserted was
relevant 14 The four parts of this testimony, each presented by a different witness,
consisted of the following:
(1) a description of "the technical basis for the current NRC emergency
planning rules," presented by Steven C. Sholly;1S
(2) an attempt to model "the radiation doses to the population that would
follow releases of radioactivity" from the plant, based upon "accident
sequences that are similar to the NRC's generic versions, but which
take into account reactor specific differences at Seabrook," presented by
Dr. Jan Beyea;16
(3) an analysis of "the potential for an atmospheric release, similar to
that designated as PWRI . •. to occur from a steam explosion or
high pressure melt ejection event," coupled with an analysis of certain
variables believed to have the potential to affect plume rise, and potential
variations in the source code, presented by Dr. Gordon Thompson;17 and

10 Memorandum and Order of Apr. 29, 1986, It 44 (unpublisbed).
1I1d. It 4445.
12 NRC Staff', Response to Contentions, Attach. on MessAO Contention at 4.
13 Memorandum and Order of Apr. 29. 1986, at 45. Thereafter, we denied the MassAO', n:quest for review,
finding that his continued right to participate in the proceeding IS the representative of an interested state =dered
his Ippeal interlocutory and that he had railed to meet the strict standards for interlocutory discretionary review.
ALAB·838, 23 NRC 585,589·93 (1986). In that opinion, we also IUggested the MassAO', Ibility to participate
regarding other Idmitted contentions, including those relating to evacuation and sbc!tering, might afford him the
opportunity to nise his concerns without litigating the particular contention at issue. /d. It 593. Although it is
Ipparent his attention is now centered upon other matten, see infra pp. 255·58, the MessAO nonethc!ess continues
to maintain that he was prejudiced by the rejection of his contention, see MassAO Brief It 35, 50 n.39.
14 Commonwealth of Massachusetts Testimony (Sept. 14, 1987, IS corrected Nov. 17, 1987).
1S Id. It 12.
16/d. at 13.14.
17/d. It 15.

252

(4) a discussion of the health consequences that might result from radiation
doses associated with the foregoing events and conditions postulated in
the testimony, presented by Dr. Jennifer Leaning. J8
In a motion in limine, applicants demanded exclusion of this testimony.
denouncing it as an improper attempt to reintroduce the MassAG contention
struck by the Licensing Board in its previous ruling.19 Applicants also declared
that, because they need show only that the emergency plan "is designed to
achieve reasonable and feasible dose savings given the circumstances of the site
in question," the MassAG's evidence, which intended to show dose savings and
dose consequences in absolute terms, was irrelevant20
The MassAG defended the testimony. first on the ground that it was probative
of the actual level of protection afforded the population at risk, a necessary component in any "reasonable assurance" finding because of emergency planning's
status as a primary safety standard.21 Although conceding that it may not be
necessary for the applicant to make an affirmative showing of the actual level of
protection in the absence of a site specific challenge, the MassAG asserted that,
once the issue was raised, the testimony he was proffering was an appropriate
vehicle for assessing emergency planning adequacy.22
In addition, the MassAG stated that even under applicants' proposed standard,
dose savings cannot be considered "reasonable" if, despite emergency planning
measures, the doses received are still so high that the "savings" achieved do
little or nothing to mitigate the received doses' adverse health effects. The
MassAG maintained that the evidence he proposed would address directly this
issue of actual dosage received and, therefore, was relevant to any determination
of whether the dose savings afforded by the plan are "reasonable.''Z3
After entertaining oral argument on applicants' motion,24 the Licensing Board
made a bench ruling that it described as "extremely important to the case.''25
The Board found that, in seeking the testimony's admission, the MassAG
apparently was not attempting to argue that specific dose saving findings are
necessary, or to litigate a "worst case" scenario, or to assert that emergency
planning must provide zero risk - any of which would be improper under the
Commission's emergency planning requirements.26 Instead, the Board declared,
18/d.
19 Applicants' Objection in !he Nlture of I Motion I" Um;'u to !he Admission into Evidence of Cormnonweal!h
of Massachusetts Testimony (Oct. I, 1987) It 4 [hereinafter Applicants' Motion I" Umi,,~j.
20 Id. It 6-8.
21 Attorney General James M. Shannon', Response to !he Applicants' Objection in the Nlture of a Motion I"
UmiM (Oct. IS, 1987) at 3-4 [hereinafter MusAG Response to Motion I" UmiMj.
22 1d.
23/d. at 4-5.
24 Tr. 5531.82. In its oral rcmuks,!he iliff declared !hIt it concurred in !he Ipplicants' motion. Tr.5533.
2.5 Tr. 5594.
UTr. 5599.600.
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what the MassAG ultimately wished to have considered was the issue of whether,
under the NHRERP, "there are too many people at too great a risk" so that the
plan lacks the requisite "reasonable assurance that adequate protective measures
can and will be taken" under section 50.47(a)(I).27
The Licensing Board, however, declined to accept the MassAG's proposed
testimony, holding it inadmissible as outside the boundaries set by existing
Commission policy guidance on emergency planning standards.28 The Board
found this guidance in three sources: the Commission's San Onofre emergency
planning decision,29 one of its Shoreham emergency planning decisions, CLI86-13,30 and the Statement of Considerations supporting the rule on emergency
planning in the absence of state and/or local government cooperation.31
According to the Licensing Board, the Commission emphasized in San
Onofre that the focus of emergency planning efforts should be upon "prudent risk
reduction measures" without dedicating resources to "extraordinary measures."l2
Even more to the point, the Board stated, was the Shoreham decision in
which, defining for the first time the pivotal phrase "reasonable assurance that
adequate protective measures can and will be taken," the Commission declared
that an adequate plan did not have to attain a preset minimum radiation dose
saving or a minimum EPZ evacuation time, but only achieve reasonable and
feasible dose reductions in the circumstances at that facility.3) The Board found
further emphasis on this latter point in the 1987 rule change in which the
Commission stated that an emergency plan is to be evaluated for adequacy
without reference to numerical dose reductions and without comparing it to
other real or hypothetical plans.34 Because the MassAG testimony did propose
consideration of specific broad dose assumptions, dose consequences, and related
health effects, the Board concluded the testimony was outside the Commission's
established boundaries for proper evaluation of emergency plans and should not
be admitted into the proceeding.3'

27Tr.5601.
28Tr.5606-09.

29 South",. California EtIiso,. Co. (San Onofre Nuclear Generating Station. Units 2 and 3), Cll·83·10, 17 NRC
528 (1983), r~v'd i,. part, GUARD v. NRC, 753 F.ld 1144 (D.C. Cir. 1985).
3OCU.86-13, 24 NRC 22 (1986).
II 52 Fe<!. Reg. 42,(118 (1987). This Canmission IUle was upheld upon judicial review in Ma.fsachustll$ v. Unil~d
S/al~s, 856 F.ld 378 (1st Cir. 1988).
32Tr.5606.
3l Tr. 5606-08.
34Tr.5608.
l'Tr. 5608, 5959·61. In Ianuary 1988 the MassAG sought interlocutory review of the licensing Board's November
bench ruling by way of <lirected certification, a request we denie<!as "manifestly" too late. ALAB·884, 27 NRC
56, 57·58 (1988).
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TI.

ANALYSIS

As the foregoing description of the controversy over the MassAG's proposed
testimony illustrates,36 the parties have espoused substantially different views of
what the "reasonable assurance" standard of section 50.47 means in the context
of this procceding.37 Before us, intervenors MassAG and TOR assert that the
focal point of this dispute is precisely where the "reasmlable assurance" standard
of section 50.47 falls within the two-tiered regulatory scheme established by the
Atomic Energy Act of 1954 (AEA), as amended.38 Under this two-tiered system,
which was recognized by the United States Court of Appeals for the District of

36 In this proceeding, !he parties ha"" expended considerable effort disCll5sing !he "relevance" of !he MauAG's
testimony; however, this discussion seemingly is deficient in identifying exactly what !he testimony is, or is not,
relevant to. Thco MassAG apparently believes it is relevant to an overall licensing Board finding !hat !here is
"reasonable assurance !hIt adequate protective measures can and will be taken" under lection 50.47. Stt MassAG
Brief at 76-85. It is established, however, !hat an operating license proceeding (in contrast to a construction permit
proceeding) generally is intended to be a forum for resolving those issues contested by the parties. 10 C.F.R. Part
2, App. A, § VIn(b). Thus, any Board finding concerning "reasonable assurance" must be in the context of the
disputed matten presented by !he parties for litigation. St. 10 C.F.R. § 2. 76Oa. In order to be relevant, !herefore,
the MauAG', testimony must relate to lome intervenor contention properly before !he licensing BOlrd.
Intervenors have not established that !he testimony is relevant to any admitted eontention. This ordinarily would
end our consideration of the matter. Nonetheless, in !his instance, the issue of admissibility is properly before
us because. IS a practical matter. that issue is inextricably intertwined with !he question whether, IS the MauAG
asSerts,ltt IU{Jra note 13, !he licensing Board erred in dismissinlt..his contention. Indeed, IS bo!h the applicants
and the staff recognized before !he licensing Board, !he testimony and that contention go hand·in·hand. S..
Applicants' Motion 111 Limi1lt at 4 (MassAG testimony is effort to reintroduce dismissed contention); Tr. 5533·34
(staff', perception of proffered testimony is whit MassAG ''had in mind" to IUPpon dismissed contention). Stt
also Mas sAG Emergency Planning Contention at 3-4, 6-9, 11 (basis for contention is Seabrook·specific accident
consequence analysis being prepared by Dr. Beyea).
37 In addition to complaints about !he rejection of his proffered testimony and his FebruarY 1986 contention, the
MassAG devotes considerable effort before us to "deconstructing" the licensing Board's December 30 initial
decision to show that !he licensing Board has utilized what he characterizes as an improper "best efforts under
the circumstances" standard proposed by appliclnts. S .. MauAG Brief at 52 n.40. According to !he MauAG,
under this standard emergency planning requirements are not "sito-excluding" or "license·blocking" regulations.
but rather require ooly that planning "reflect the planners' best efforts in light of the circumstances." Ttl. at 33·34.
The MassAG finds evidence of the "best efforts" approach in the licensing Board', conclusion that !he central
issue in the evacuation lrea is not whether the evacuation lime estimates (ETEs) under the /1.1 IRERP are too long
to provide reasonable assurance that evacuation is an adequate protective measure, as !he MassAG contended. but
ra!her whether !he ETEs were accurate. Ttl. It 46-48. In the case of sheltering, rather than exploring whether
sheltering is mandated as an "adequate protective measure," !he MassAG complains that the licensing Board
merely looked into whit shelter is available and how it will be utilized for the beachgoing population in !he
circumstances. It! at 48·72. Further. the MassAG asserts. the licensing Board applied a "best efforts" .tandard
when, after finding !hat evacuation was essentially !he only viable protective measure, it rejected intervenors'
repeated assertions !hat the requirement in section 50.47(b)(10) for a "range of protective measures" mandates
planning for both evacuation and sheltering, in favor of an interpretation that a nnge of protective measures need
be considered only when a range is available. Ttl. at 72·75.
We do not address here the specifics of each of these assertions as they challenge !he various licensing Board
determinations about whe!her !he choice of planning measures or the details of their implementation fulfilled
the "reasonable assurance" ltandard, except to note that the ultimate determination regarding the MassAG',
testimony will control intervenors' assertion !hat a risk/dose consequence analysis was pertinent to making these
determinations.
38 42 U.S.C. § 2011, tl Stq.
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Columbia Circuit in Union of Concered Scientists v. NRC (UCS 1),39 section
182(a) of the AEA authorizes the Commission to establish those minimum
standards necessary to provide "adequate protection for the public health and
safety."4O This is in contrast to the "extra-adequate protection" provisions of
section 161(b), (i) of the AEA,41 which empower the Commission to impose
additional safety requirements.
Intervenors declare that, like the Commission's siting and engineering design
requirements, section 50.47 of the regulations clearly is an "adequate protection"
standard intended to implement section 182 of the AEA.42 And, following on
this hypothesis, intervenors assert that to determine whether emergency planning
for a particular facility affords the minimum, baseline level of safety required
by the Commission's own construction of the "adequate protection" standard
as recognized by the court in UCS I, the central concern is the nature and
extent of the risk that exists in light of the emergency plan.43 As a consequence,
the intervenors claim it would have been entirely appropriate for the Licensing
Board to consider, by way of the MassAG's proposed testimony (and other
issues presented by intervenors), whether, even with the NHRERP in place,
plant operation still imposes too great a risk upon too many people, thereby
establishing that Seabrook emergency planning is insufficient to provide the
requisite "adequate protection.''44
Whatever facial appeal. intervenors' arguments that section 50.47 is an
"adequate protection" requirement may have, they are promptly dispelled by a
review of the regulatory history of that provision. When it initially promulgated
section 50.47 in 1980, as authority for the regulation's creation the Commission
cited "Sec. 161b., i., o. , , • (42 U.S.C. 2201):'45 It is hard to imagine a more
compelling indication that, contrary to intervenors' central premise, emergency

39 824 F.ld 108, 114·18 (D.C. Cir. 1987). Su also UniOIl of COfICmud SCUlIliru v. NRC, 880 F.2d 552,
556-57 (D.C. Cir. 1989) (UCS 11). Although the central issue in both UCS lind UCS 11 was the propriety of
the Commission'l "baclcfit" rule governing the imposition of new or modified sifety rcquiranenll on previously
licensed reactors, the description of the AEA n:gulltory scheme set forth in those cases is Ippliclble in the context
of emergency plaMing.
40 42 U.S.C. § 2232(1).
4lld. § 2201 (b), (i).
42 As proof of emergency plaMing's first·tier ltltus, intervenon point to (1) the Commission's use of the term
"reasonlble Issurance" in the regulation, which they contend has been used previously IS the n:gulatory equivalent
of "Idequlte protection," MusAG Brief It 37 n.27 (citing Maille YaMu Atomic Power Co. (Maine Ylnkee Atomic
Power Station), ALAB·I6I, 6 AEC 1003, 1009 (1973»; (2) ItItcmenll in Canmission rulemakings on emergency
plaMing describing, among other things, the "essential" nature of emergency pIaMing Ind ill importance in
canparison to other engineering design Ind siting requiremenll, id. It 39-43; Ind (3) ltatcmenll by the COurUl, a
former Commission Chairman, Ind Igency litigation counsel describing the narun: of the Commission's emergency
plaMing responsibilities, id. It 44; TOll Brief It 23·24; App. Tr. 39 (quoting Brief for Nuclear Regulatory
Commission It 19, Ma.uachuUlu v. United StaUs, 856 F.ld 378 (ht Cir. 1988) (Nos. 87·2032, 87·2033, 88·
1121».
43 MassAG Brief It 37·38; TOll Brief It 13·14.
44 MassAG Brief It 83.
45 45 Fed. Reg. 55,402, 55,413 (1980).
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planning requirements are intended to be second-tier, AEA section 161 safety
provisions rather than first-tier, "adequate protection" requirements under AEA
section 182.46 We thus have no difficulty concluding that intervenors' argument
that the MassAO's testimony was admissible to show that the risk imposed
by facility operation with the NHRERP would exceed the AEA section 182
"adequate protection" standard is without basis.47
A more compelling case is presented by the MassAO's additional argument
in support of admission of his testimony. He contends, in line with the
Commission's guidance in Shoreham that an adequate emergency plan "attempts
to achieve reasonable and feasible dose reductions under the circumstances,'>48
that evidence intended to show the actual level of dose savings and dose
consequences resulting from a plan, such as he proffered, is admissible as
relevant to a determination of whether the plan's dose reductions are, in fact,
"reasonable."49
Because it has bccn prepared by appropriate state emergency planning
officials, it is reasonable to assume that the NHRERP is a "feasible" plan and,
in line with the Commission's Shoreham guidance, dose reductions resulting
from its implementation clearly would be "feasible" as well. As the MassAO

46 More recently,

thc second·tier status of emergency planning was indicated in thc Commission's Shoreham
emergency planning decision relied upoo by thc Uccnsing Board. There the Ccmmission declared that "[oJur
emergency plaMing ",gulations .,., an important pan of thc regulatory framework for protecting thc public health
and safety. But they dIffer in chanCIer from most of our siting and engineering design requirements which are
directed at achieving or mlintaining I minimum level of public slfety protection." 24 NRC at 30.
Thc difference between emergency planning requirements and thc agency's siting and engineering dcsign
requirements in terms of thc lattcr's role in establishing minimum Slfety standuds was funhcr highlighted by
thc CcmmilSion in Ihc Statemenl of Considcntions supporting Ihc 1987 amendments 10 section 50.47, ",garding
review critcria for utility emcrgency offsite plans dcsigned 10 fill thc gaps created by state and/or local governmenl
nonparticipation. In responding 10 ccmments questioning whcther emergency plaMing is as impon&nt to planl
safcty as proper facility opention and design, thc Ccmmission acknowledged Ianguagc in thc Statement of
Considerations supponing thc 1980 emergency planning rule thai characterized emergency planning IS "'In
essential aspect in the protection of the public health Ind safety'" Ind that" 'emergency p"'paredness as well
IS proper siting and engineering design features Ire nuded to protect the health Ind safety of the public,''' 52
Fed. Reg. 1142.081 (quoting 45 Fed. Reg. 1155,403, 55,404 (emphasis added 10 original)). The Commission
found, howevcr, thai thesc stalements were not controlling for Iwo ","sons: (I) its declaration in thai samc
documenl thll emcrgency plaMing "bolslcred" engineering design Ind siting features, Ind (2) thc Idoption in thai
rulemaking of I 12()'day remedill clock for correction of major emergency p"'plredness deficiencies - I fealure
it noted was in sharp conlnsl 10 the immediate shutdown that would be wamnted for Ihc correction of major
engineering dcficiencies. Id. 1142,081.82 Thc Ccmmissioll's conclusion, consistenl with its earlier Shoreham
decision, WlS that these factors established thai emergency plaMing was Ircated "somcwhal differently" fran
engineering .. fety fealures under thc emergency planning ",gulatory structure il created in 1980. Id.
47 Intervenors Ilso have argued that refusal 10 consider thc MalSAG's risk/dosc reduction teslimony based upon the
Commission's "no specific dose reduction" guidelines established in the Shoreham case (or upon thc Ipplicants'
"bcst efforts under thc ci=mstanccs" atandard) would be improper because thcse Ipproachcs Ire not "objectivc"
enough 10 implemenl In "Idequate prolection" standard. See MassAG Response 10 Motion In LimiM al 5·9;
TOil Brief II 23·24. Even Issuming thc "reasonablc Issurancc" requiremenl Irises frem the AEA section 182
"Idequate protection" standard, this proposition is questionablc in lighl of the District of Columbil Ci=it', recenl
observltion thai ''the 'Idequate protection' standard may be given contenl through case·by-ease applications of
[thc Ccmmission'sJ technical judgmenl rather than by • mechanical vernal formula or sci of objective standards."
UCS II, 880 F.ld 11558.
48 24 NRC al 30.
49 MassAG Brief II 81.
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presents the matter, however, the question stilI remains whether the NHRERP
will meet the Shoreham decision's conjunctive requirement that the plan achieve
"reasonable" dose reductions, thereby providing "reasonable assurance" under
section 50.47. The MassAG asserts that any dose reductions that do result
from Seabrook emergency planning may, in fact, provide little realistic dose
reduction to the affected population, ultimately failing to provide protection from
doses that have serious health consequences. In such instances, the MassAG
contends, the plan's dose reductions cannot be considered "reasonable" under
any appropriate definition of that term. Further, because his testimony was
intended to show the potential dose reductions and dose consequences that
would arise under the NHRERP in certain emergency scenarios used as part
of the NHRERP planning basis, the MassAG concludes that it was relevant to
the material issue of whether the plan's dose reductions would be "reasonable"
and thus should have been admitted.so
Applicants and the staff argue that the Commission's guidance on emergency
planning establishes that the MassAG's evidence was inadmissable as not
relevant to any issue properly before the Licensing Board.51 As support for
this conclusion, they rely upon the Commission's guidance in its ShOreham
decision that emergency planning requirements do not mandate that an adequate
plan "achieve a preset minimum radiation dose saving or a minimum evacuation
time."52 In addition, they cite the Statement of Considerations for the 1987
rule amendments incorporating standards by which to evaluate emergency
planning when state and/or local government cooperation is lacking. There,
the Commission declared that under NRC practice
emergency plans are evalualed for adequacy without reference to numerical dose reductions
which might be accomplished, and without comparing them to other emergency plans. real
or hypothetical. • • • [E]very emergency plan is to be evaluated for adequacy on iu own
meriu, without reference to the specific dose reductions which might be accomplished under
the plan or to the capabilities of any other plan.53

On the basis of this guidance, applicants and the staff state, any information
relating to dose consequences or dose reductions is extraneous to the Commis-

so Under the MassAO', interpretation of the Shor«ha". standard, even though an emergency plan might be found
to meet the apeciJic rcquirementa of acction 50.47(b) and comply with the applicable guidance in NUREO06S4/FEMA-REP-l (Rev. I), ''Criteria for Prepantiooand Evaluatioo of Radiologica! Emergency Response Plans
and Preparedness in Support of Nuclear Power Planta," thereby providing what undoubtedly are "feasible" dose
reductioos, the plan noocthclcss could be found inadequale to support licensing if it also failed to provide the
"reasonable" dose reductions necessity for an overall finding of "reasonable assurance that adoquale prolectivc
measures can and will be taken" in accordance with IcctiOO 50.47(a).
'1 Brief of Applicanta-Appellccs (Apr. 24, 1989) at 6-11, 15-17; NRC Staff', Brief in Response to InlerVCnors'
Appeals (lune 5, 1989) at 45-48.
'224 NRC at 30.
'352 Fed. Reg.•t 42,084.
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sion's determination of "reasonable assurance," without regard to the purpose
for which it is introduced. As a consequence, they conclude that the MassAG's
testimony properly was excluded as irrelevant.
One can reasonably take the view that the Commission's Shoreham declaration of the purpose of emergency planning (achieving "reasonable and feasible"
dose reductions) permits at least consideration of the overarching issue whether,
despite the "feasible" dose reductions, the remaining dose consequences are sufficiently severe to preclude finding those reductions "reasonable."54 On the other
hand, the Commission's (perhaps superseding) guidance eschewing reference
to "preset minimum dose savings" or "numerical dose reductions which might
be accomplished" seemingly demonstrates a different concern: i.e., given the
"extra-adequate protection" status of emergency planning requirements, the focus of any "reasonable assurance" finding should be on the objective review of
planning efforts and plan implementation for conformance with the requirements
of section 50.47(b) and the guidance in NUREG-0654/FEMA-REP-I (Rev. I),
"Criteria for Preparation and Evaluation of Radiological Emergency Response
Plans and Preparedness in Support of Nuclear Power Plants," rather than on more
subjective judgments about whether a particular plan affords an "adequate" level
of protection or entails too great a degree of risk. Because existing Commission
statements do not provide a clear response to this issue, and because this question is of pivotal importance to the emergency planning matters before us (and
possibly before the Licensing Board as well) and has important policy implications for emergency planning in general, this is one of those limited instances in
which it is appropriate to solicit further guidance prior to deciding the matters
before us, Accordingly, pursuant to 10 C.F.R. § 2.785(d), we certify this issue
to the Commission.
For the foregoing reasons, we certify to the Commission the issue whether
the MassAG's testimony, which seeks to address the dose reductions/dose
consequences that will arise under the NHRERP in the event of certain planning
basis accidents, is admissible as relevant to a determination of whether, in
accordance with the Commission's Shoreham guidance, the NHRERP will
achieve "reasonable and feasible dose reduction under the circumstances" so
as to provide "reasonable assurance that adequate protective measures can and
will be taken" in accordance with 10 C.F.R. § 50.47(a).

54 See also CifICiMati Gas &: Electric Co. (Wm. It Zimmer Nuclear Power Station, Unit No. I), ALAB-727, 17
NRC 760, 765 (1983) (emergency planning" "ovenll objcctive [is] the avoidance of IS much radiation exposure
IS possible"). Of course, quite apart from the issue of the admissioo of evidence such IS that proffered by the
MassAG is the question of what weight, if any, it should be given.
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It is so ORDERED.
FOR TIIE APPEAL BOARD
Eleanor E. Hagins
Secretary to the
Appeal Board
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ALAB·923

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL PANEL
Christine N. Kohl, Chairman

In the Matter of

Docket No. 55·08347
(Operator LIcense No. 6010·2)
(EA 88·164)

MAURICE P. ACOSTA, JR.
(Reactor Operator LIcense for San
Onofre Nuclear Generating Station,
Units 2 and 3)

October 25, 1989

The Appeal Panel Chairman issues a memorandum announcing that no
Appeal Board will be established to conduct sua sponte review of the Licensing
Board's initial decision upholding the NRC staff's suspension and determination
not to renew a reactor operator's license.

APPEAL BOARD:

SCOPE OF REVIEW (SUA SPONTE)

RULES OF PRACTICE:

SUA SPONTE REVIEW

In the absence of an appeal, it has long been customary appeal board practice
in cases involving the licensing of nuclear facilities to review on its own "any
final disposition . . . that either was or had to be founded upon substantive
determinations of significant safety or environmental issues." Washington Public
Power Supply System (WPPSS Nuclear Project No.2), ALAB·571, 10 NRC 687,
692 (1979) (emphasis in original).
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APPEAL BOARD:

SCOPE OF REVIEW (SUA SPONTE)

RULES OF PRACTICE:

SUA SPONTE REVIEW

Economic issues, intervention requests, and procedural matters are ordinarily
excluded from appeal board sua sponte review. Consumers Power Co. (Midland
Plant, Units 1 and 2), ALAB-691, 16 NRC 897, 908 (1982), review declined,
CLI-83-2, 17 NRC 69 (1983).
APPEAL BOARD:

SCOPE OF REVIEW (SUA SPONTE)

RULES OF PRACTICE:

SUA SPONTE REVIEW

REACTOR OPERATOR'S LICENSE:
SPONTE)

SCOPE OF REVIEW (SUA

An appeal board will not be established to conduct sua sponte review in
any case where a licensing board decision upholds the NRC staff's suspension,
revocation, failure to renew, or other termination of a reactor operator's license
under 10 C.F.R. Part 55. Where a licensing board decision reinstates or grants
an individual operator's license and there are no appeals from such decision,
however, an appeal board will be designated to conduct sua sponte review of
any significant public health and safety or environmental issues. See generally
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB911,29 NRC 247, 250 (1989) (the purpose of sua sponte review is "protection
of the public interest in general (as opposed to a particular litigant's interest) by
providing another independent level of review of significant health, safety, and
environmental issues on which a substantial evidentiary record already exists").

MEMORANDUM
On September 28, 1989, the Licensing Board issued its initial decision in
this proceeding involving the NRC staff's suspension of and refusal to renew
the reactor operator's license held by Maurice P. Acosta, Jr., an employee of
Southern California Edison Company (SCE) who was authorized to operate the
controls of the reactors at the San Onofre Nuclear Generating Station (SONGS),
Units 2 and 3. See LBP-89-26, 30 NRC 195. The basis for the staff's order was
that Mr. Acosta's documented history of using illegal drugs "suggests a pattern
of behavior and lack of sound judgment that may be inimical to the public health
and safety." 53 Fed. Reg. 24,383, 24,384 (1988). Consequently, the staff stated
that it
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does not have the necessary reasonable assurance that [Mr. Acosta] will C8f1}' out his duties
in the future with sufficient alertness and ability to safely operate SONGS and observe all
applicable requirements including obligations imposed by SCE's policies and procedures, as
well as the NRC's requirements.

Ibid. After a formal hearing, the Licensing Board upheld the staff's action.
No one has appealed the Licensing Board's decision. 1 In the absence of an
appeal, it has long been our customary practice in cases involving the licensing
of nuclear facilities to review on our own "any final disposition . .. that
either was or had to be founded upon substantive determinations of significant
safety or environmental issues." Washington Public Power Supply System
(WPPSS Nuclear Project No.2), ALAB-571, 10 NRC 687,692 (1979) (emphasis
in original). Economic issues, intervention requests, and procedural matters,
however, ordinarily arc excluded from such sua sponte review. Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-691, 16 NRC 897, 908 (1982),
review declined, CLI-83-2, 17 NRC 69 (1983). The instant case, in which the
Licensing Board sustains a staff decision to suspend and not to renew a reactor
operator's license, falls more properly into the latter category of cases.2 That is,
where an operator's license has effectively been terminated, the issues generally
involve that individual operator's rights alone and are essentially economic and
procedural in nature, rather than raising questions that implicate the public health
and safety or environment.
Accordingly, an appeal board will not be established to conduct any sua
sponte review in this case or others where a licensing board decision upholds the
staff's suspension, revocation, failure to renew, or other termination of a reactor
operator's license under 10 C.F.R. Part 55. Where a licensing board decision
reinstates or grants an individual operator's license and there are no appeals
from such decision, however, an appeal board will be designated to conduct
sua sponte review of any significant public health and safety or environmental
issues. J See generally Long Island Lighting Co. (Shoreham Nuclear Power

1 Under Ihe Conunissim', Rules of Practice. Iny notice of Ippeal from LBP·89·26 should have been filed (i.e.,
mailed) no later Ihan October 17, 1989. Su 10 C.F.R. §§2.762(a), 2.710.
2 MidJarid itself did not teadily fit into either Ihe "review" or "no review" category. Nonelheless, In IPpeal board
cmducted SUD sponte review because the case raised serious questims lbout Ihe integrity of the NRC', he.ring
rocess. 16 NRC at 908.
Two relatively recent cases involved decisims by I single Idministrative judge (ralher Ihan I licensing board)
Ihat granted teactor operators' licenses. Su David W. /I.ld (Senior Re.C1Or Operator license for Beaver Valley
Power Station. Unit I), LBP·88·22, 28 NRC 176 (1988); Alfred J. Morabi/o (Senior Operator license for Beaver
Valley Power Station, Unit I), LBp·88·IO, 27 NRC 417, as mJ)(Jj~d, LBP·88·16, 27 NRC 583, vaca/.d as moor,
CU·88-4. 28 NRC S (1988), TlCOlISitUra/iorl tUN.d, CU·89·16, 30 NRC 103 (1989). No appeal board was
established to cmduct sua SpOlll1 review in Ihose cases because Ihe Commission initiated Ihem by individual
orden IS informal proceedings, over which appeal boards had no jurisdiction. This differs from Ihe formal "show
cause" Idjudication before a Ihree·member licensing board Ihat Mr. Acosta received Ind in which Ihere is appeal
board jurisdiction. Su 10 C.F.R. §2.700 el s.q.
(Corl/iflJUd)
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Station, Unit I), ALAB-911, 29 NRC 247. 250 (1989) (the purpose of sua
sponte review is ''protection of the public interest in general (as opposed to a
particular litigant's interest) by providing another independent level of review
of significant health, safety, and environmental issues on which a substantial
evidentiary record already exists").
Under 10 C.F.R. § 2.760(a), the Licensing Board's decision in LBP-89-26
will become the Coinmission's final decision in this matter on October 30, 1989,
unless the Commission itself directs otherwise.
FOR THE APPEAL PANEL
CHAIRMAN*
Barbara A. Tompkins
Secretary to the
Appeal Panel

The Comminion now has pending • proposed JUlemaking that would ma1:e all proceedings (or the gnnt.
renewal. or licensee-initiated amendment of an operator', license subject to the newly promulgated informal
hearing procedures in 10 C.F.R. Part 2. Subpart 1., 54 Fed. Reg. 8269 (1989). Su 54 Fed. Reg. 17,961 (1989).
Appeal boards have jurisdictioo in Subpart L proceedings. 10 C.F.R. 121255. Thus, if the proposed rules are
enacted, future cases like /ltld and Morabito would be subject to appeal board review•
.-rhls memorandum is issued pursuant to the Appeal Panel OIairman', authority in 10 C.F.R. 12787(.), (b)(2).
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LBP-89-27

Cite as 30 NRC 265 (1989)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judge:
Peter B. Bloch

Docket No. 70-25
(ASLBP No. 89-594-01-ML)
(Special Nuclear Material
LIcense No. SNM-21)
(Request to Renew
for 10 Years)

In the Matter of

ROCKWELL INTERNATIONAL
CORPORATION
(Rocketdyne Division)

October 5, 19891

The presiding officer issued a schedule for the initial stages of a complex
Subpart L case. The time from the issuance of the hearing notice to possible
determination of the case is about 10.5 months.

RULES OF PRACTICE:
SUBPARTL

SCHEDULE FOR COMPLEX CASE UNDER

After the filings provided for in the schedule issued by the presiding officer
are completed, the presiding officer will be in a position to decide the case or
to decide whether to ask additional questions of the parties or to call witnesses
to give oral testimony.

1 AllIiIings in this case should bear the date of IiIing in the upper right band comer of the first plge of the IiIing.
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RULES OF PRACTICE: REQUIREMENTS FOR QUALITY FILINGS
UNDER SUBPART L, EXPLAINED
The presiding officer makes a variety of substantive and format suggestions
about how parties may make their filings effective.

MEMORANDUM AND ORDER
(Scheduling)
In the course of the September 29, 1989, prehearing conference, held in Van
Nuys, California, I adopted a schedule for the filings in this case and also stated
some grouna rules that would apply to those filings. Tr. 238, 245-50, 252-55.
The purpose of this Memorandum is to state the adopted schedule clearly in one
place and to suggest a few refinements that may improve the efficiency of the
proceeding. To the extent that this order may be inconsistent with the orders
entered on the transcript, this written order shall control.
A few introductory words are in order. fur each of the stages of the case, it
is required that filings be received by each of the parties required to be served
by the date specified. (Parties may choose the form of service providing that
receipt is timely.)
The Chatsworth Library has been chosen for the purpose of depositing the
case file for the convenience of Intervenors. Materials should be deposited there
within the next 10 days.
The purpose of specifying each of the stages of the proceeding in this
Memorandum, and of imposing conditions on the filings, is to ensure that the
filings will be useful in the decisional process and will have the full impact they
deserve. If it should appear to any of the parties that some of the conditions
should be changed, they may file for reconsideration of this Order within 10
days of its receipt. (Motions for reconsideration in this case will be timely only
within 10 days of the Order as to which reconsideration is sought. Otherwise,
the Order becomes part of the law of this case.)
I reserve the right to remain flexible in the interest of justice and will entertain
motions for extension of time or other specific relief for good cause. The cause
must be stated clearly and must persuade me of its merits.
Should Rocketdyne (or all of the Intervenors) complete and transmit their
work on any of the stages of the proceeding before the deadline date, then
the deadlines for later stages will automatically be shifted accordingly commencing the time allotted to that stage from the time of receipt of the last
filing from the previous stage. Now, in the interest of setting a clear schedule
that will bring this case to closure, I direct that the stages in filing are:
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I.

INTERVENORS' DIRECT CASES -

DUE JANUARY 3, 19902

Each concern:! included in the direct case must be clearly stated and accompanied by a relevant reference to a licensing standard contained in 10 C.F.R.
Part 70 and applicable to a general special materials license. {See Attachment
A (not published) for a copy of Part 70.) For each concern," the filing should
specify the relief that is sought should the concern be demonstrated to be true
(e.g., denial of license or specification of a condition of licensing). Failure to
comply with this paragraph of my Order will invalidate the entire discussion of
the concern, which may be treated as if it had not even been filed - subject
only to a discretionary ruling on my part that the matter is too important (to
safety or the environment) for me to disregard it.
The direct case shall be well organized and clearly presented. Pages shall
be numbered sequentially throughout, except for attachments, which either shall
have their own clear numbering system or shall have numbers written in clearly
by the person filing the attachment. Lengthy documents should include a table
of contents; for very lengthy documents, page tabs are encouraged to make it
easier to refer back and forth to different portions of the report. The method of
binding should be secure. Clearly labelled graphs and charts are encouraged to
help to make it easier to understand the material or to show the comparisons to
which you wish to draw attention.
Intervenors should be familiar with the record and should address each
relevant portion of the application. Failure to address relevant portions of the
application may result in the Intervenor being unable to address those arguments
at a later stage of the proceeding - when only rebuttal of new material will be
permitted.
.
Arguments should be fully presented so that they can be understood. if I so
choose, without having to check cited sources. Arguments also shall be Clearly
documented. They should comply with 10 C.F.R. § 2.1233, which requires that
the filing be under oath or affirmation. They may also clearly cite documents
already in the record, such as the Application or answers to my questions.

2 II any of !he deadlines (either IS stated in !he Order or recalculated because all of !he parties whose filings were
due ccmpleted !heir filings before !he deadline) should fall on a day !hat is not a business day for !he federal
foverrunent, the due date shall automatically be understood to be !he next business day for !he federal governmenL
Intervenors may substantiate only !hose concerns nised by !hem in !heir rcquestlpetition. in I limited appearance
statement that I have said is pan of !he rcquestlpetition, or It !he preliminary hearing. Should information
important to public heal!h or safety or to !he protection of !he environment be developed !hat does not relate to
I concern !hIt has already been properly nised, !hen In Intervenor mlY move to have me consider !hIt concern.
The motion should be made prcmptly Ind should show good CIUse for !he lite tiling, including why !he filing is
late and why it is imponanL
"It is my experience !hIt !he effective presentation of concerns requires careful organization, including Illocation
of Ivailable resourees, setting of priorities, Ind attention to details. When In Intervenor suspeets a defect in I
Rocketdyne document, it may be helpful to seek I voluntary discussion wi!h Rocketdyne !hat might clarify !he
issue. Such voluntary discussions are, of course, not mandatory for ei!her party.
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They may cite other documents providing that copies of all relevant portions
are attached and that the references are clear. Lengthy documents may be cited
without attachment if arrangements are made with me to have those documents
added to the file for this case or to exempt the documents from being added
because they arc readily available.
Whenever Intervenors cite Rocketdyne materials, they should discuss them
in a way that fully acknowledges the thrust of Rockwell's position as it might
state it. Then, Intervenors may state why they consider that position incorrect or
incomplete. It is most helpful to me that whenever any party cites an opponent's
argument that it state that opposing argument as sympathetically as possible.
That will help me to fulfill my responsibility to review the entire record of the
case. It will also help the party in understanding the strengths or weaknesses of
its own case.
In this initial filing, Intervenors should state crucial areas in which information
is missing from the application and supporting materials. They may also ask
relevant questions, directly related to specific concerns that have been properly
raised (see note 3, supra), to which Rockwell is invited to supply answers.
Intervenors that fail to identify areas of lack of information at this time may be
barred from proposing that I ask questions about those areas at a later stage of
the proceeding.

II.

ROCKETDYNE'S RESPONSE -

DUE MARCH 3, 1990

Rockctdync shall respond to each allegation in a filing that shall meet all
the suggestions for organization and clarity just set forth for stage It including
the suggestion that they accurately represent the full thrust of Intervenors'
allegations. Rocketdyne shall interpret allegations as well as it is able, given its
experience and the need to accommodate the inexperience of certain Intervenors;
if it is honestly unable to understand an allegation, it may respond by stating its
inability. Rocketdyne also should specify the relief it thinks appropriate under
the circumstances (e.g., no relief or the willingness to accept a certain condition
on licenSing).
Intervenors' questions may be answered in whole or in part. When they
are not answered or arc answered only in part, Rocketdyne should state its
reasons for not responding'. Since discovery is not authorized under this subpart,
Rocketdyne may simply state that the record appears to be clear and that it
therefore docs not need to answer the question. It may cite the portion of
the existing record that responds to the concern. Rocketdyne should include
a clear enough reference to (or abstract of) that portion of the record so that,
should I choose to do so, I will understand the ground for not answering without
physically turning to the reference.
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m.

INTERVENORS' REBUTTALS OF NEW
MATERIAL - MARCH 23, 1990

This rebuttal testimony is permitted only with respect to new or surprise
material included in Rocketdyne's response. Intervenors' documents should
comply with the same presentation and content standards applicable to their
stage I filing.
It is particularly important that this rebuttal filing show full understanding of
the material being rebutted so that I will find it easy to compare Rocketdyne's
new or surprise material to the material being set forth in rebuttal.

IV.

ROCKETDYNE'S REBUTTAL -

DUE APRIL 12, 1990

This rebuttal is only for new or surprise material presented by Intervenors.
It may be accompanied by a motion to strike for failure to comply with the
conditions imposed on rebuttal filings.

V.

INTERVENORS' ANALYSIS - DUE MAY 12, 1990

Intervenors will fully analyze the record with respect to each matter of
concern to them. They may cite materials filed by any of the Intervenors.
They must show an understanding of Rocketdyne's arguments and face those
arguments directly, showing which arguments are accepted and which are
thought to be incorrect.
As in all previous filings, this one should be clear, concise, well expressed,
and well documented both as to facts and law. If there are disagreements about
the effect of regulations or other aspects of the law, they should be briefed as
part of this document - give citations to regulations, statutes, NRC decisions,
my previous rulings, court opinions, etc.
This is the time to cite areas of weakness in the" record and to suggest
questions that I should pose, either in writing or directly to witnesses. Discuss
the need for me to ask these questions or to call witnesses.
It would be most helpful if the tone of this analysis were sufficiently objective
that I could adopt some or all of the analysis as my own opinion, resolving the
issues.

VI.

ROCKETDYNE'S ANALYSIS -

DUE JUNE 11, 1990

Respond directly to the analysis of each of the Intervenors, combining
Intervenor concerns only where this is consistent with clear response. Do this
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in a form that lends itself to adoption by me as my opinion. Respond as well
to Intervenors' legal arguments and to their requests for me to ask questions or
call witnesses. If Rocketdyne chooses, it may suggest questions or that I call
witnesses to address its concerns about lack of clarity in the record.
VII.

INTERVENORS' RESPONSES TO
QUESTIONS - JULY 10, 1990

If Rocketdyne has suggested questions or the calling of witnesses, Intervenors
may respond - clearly and concisely.

vm.

MY DECISION -

AUGUST 10, 1990

My deadline is, of course, the target date for my work. I shall endeavor to
decide the case prior to this deadline, if consistent with developing a careful
understanding of all the issues and arguments. If I find I must ask questions
proposed by the parties or must call witnesses, then the final decision in the
case may not occur for another month to 3 months, to allow time for answers
or a hearing and for the filing of analyses, if required.
Respectfully ORDERED,
Peter B. Bloch
ADMINISTRATIVE JUDGE
[Attachment A has been omitted from this publication but can be found in
the NRC Public Document Room, Gelman Building, 2120 L Street, NW,
Washington, DC.]
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LBP-89-28

Cite as 30 NRC 271 (1989)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ivan W. Smith, Chairman
Dr. Richard F. Cole
Dr. Kenneth A. McCollom

Docket Nos. 50-443-0L
SO-444-0L
(ASLBP No. 82-471-Q2-0L)
(Offslte Emergency Planning)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, at s/.
(Seabrook Station, Units 1
and 2)

October 12, 1989

MEMORANDUM AND ORDER
(Denying Intervenors' Motions to Admit
Low-Power Testing Contentions and Bases or
to Reopen the Record, and Requests for Hearing)
INTRODUCTION
On June 22, 1989, during low-power testing, the Seabrook reactor, operated
by New Hampshire Yankee (NHy), initiated a natural circulation test which
called for a manual trip of the reactor if the pressurizer water level were to fall
below 17%. During the test the water level fell below 17%, but the reactor
was not tripped until about 7 minutes later despite the fact that the operators
were aware that the test limit was exceeded. On June 23, NRC Region I
issued a Confirmatory Action Letter (CAL) confirming its understanding with
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NHY that it would obtain the concurrence of the Administrator of Region I
before any restart following a complete review of the event. The circumstances
surrounding this event form the bases for many pleadings including two motions
submitted by the Massachusetts Attorney General (for the Joint Interveno~) to
admit contentions, bases, or to reopen the record for a hearing on the matter.l
In short, the first motion with its single contention charges that the June 22
event demonstrates that Applicants' plant operators and management are not
adequately trained or qualified, and that they lack adequate managerial and
administrative controls to operate the facility at any level of power. The second
motion supplements and repeats the first, and adds two more contentions. It is
discussed separately below.
The Massachusetts Attorney General seeks a hearing on the matter under
three theories. The first casts the Region I Confirmatory Action Letter as a
new "proceeding" suspending the Seabrook low-power operating license, thus
affording the Attorney General a right to a hearing pursuant to section 189(a)
of the Atomic Energy Act. Under the "suspension". theory, the Massachusetts
Attorney General would be entitled to a hearing as a matter of right without

1 The rclevant pleadings to date an::
Intervenors' Motion to Admit Contention. or, in the Alternative, to Reopen the Record, and R'"!uest for
Hearing, Iuly 21, 1989 (Intervenors' Motion).
Applicants' Answer to [Intervenors' Motionl, August 7,1989 (Applicants' Answer).
NRC Suff Response to (Intervenors' Motionl, August 18, 1989 (NRC Suff Response).
Intervenors' Motion for Leave to Add Bases to Low Power Testing Contention Filed mluly 21, 1989, and to
Admit further Contentions Ali$ing from Low Power Testing Events, or, in the Alternative, to Reopen the Record
and Second R'"!uest for Hearing, August 28, 1989 (Intervenors' Second Motion).
Intervenor', Motion to Admit Reply to Applicants' and Surf', Respmse to [Intervenors' Motionl, September
I, 1989 (Motim to Admit Reply).
Applicants' Response to [Intervenors' Second Motion], September II, 1989 (Applicants' Response to Second
Motim).
Applicants' Resporue to [Motion to Admit Reply], September II, 1989 (Applicants' Response to Motion to
Admit Reply).
NRC Suff Response to (Intervenors' Second Motion], September 14, 1989.
NRC Suff Response to [Motion to Admit Reply], September 14, 1989.
Intervenors'lnformationa1 Supplement to Their Low-Power Cmtentions HIed on Iuly 21 and August 28, 1989,
September 19, 1989.
Mass AG', Motion for Leave to File a Reply to the Applicants' and Suff', Response to Intervenors' August
28,1989 Motim to Add Bases and further Low-Power Testing Contentims, September 19,1989, and Reply [to
ume], September 19, 1989.
Intervenors' Secmd Informational Supplement to Their Low-Power Contentions filed on Iuly 21 and August
28,1989, September 22,1989_
On September 26, 1989, the Board bsued a Monorondum and Order (unpublbhed) commenting m the
unprecedented number of Attorney General pleadings not authorized by the NRC Rules of Practice. We excused
aU parties fran responding to unauthorized pleadings, including replies to motions, unless the Board invites such
responses. That resulted in the filing of Intervenors' Motion for Recmsideration of the Order, September 28,
1989.
NRC SuffResponse to "Mass AG', Motim for Leave to Flle a Reply to the Applicants' and Staff's Responses
to Intervenors' [Secmd Motim)," October 4, 1989.
Applicants' Response to Intervenors' Motion for Reconsideration, October 4, 1989.
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meeting any additional procedural requirements such as moving to reopen the
record. Intervenors' Motion at 4-8.
The second theory asserts that since the Commission must find that operator
and management training and procedures are adequate before an operating license may be granted,l such a finding is "material" to the issuance of the license;
therefore a hearing is required pursuant to the holding of Union of Concerned
Scientists v. NRC, 735 F.2d 1437, 1443 (D.C. Cir. 1984). Intervenors' Motion

.

m8~.

Intervenors' Motion alternatively seeks to reopen the evidentiary record
(closed June 30, 1989) of the full-power operating license proceeding pursuant
to the provisions of 10 C.F.R. § 2.734 under a third theory - i.e., the low-power
events alleged in the contention are relevant to the grant of a full-power license.
[d. at 8-10, 12-25.
Applicants contest Intervenors' Motion on all fronts. First, according to
Applicants, there has been no license suspension. The CAL is not a license
suspension; no hearing rights ensue from it In any event, the Massachusetts
Attorney General would have no absolute right to a hearing even if the CAL
were a license suspension. Applicants' Answer at 9-16. Applicants reject the
notion that UCS confers any hearing right upon Intervenors because, among other
reasons, the contention is late filed. Id. at 14. Responding to the argument by
the Massachusetts Attorney General that the evidentiary record on the full-power
proceeding should be reopened, Applicants address the regulatory requirements
for motions to reopen set out under 10 C.F.R. § 2.734. Applicants argue that
the Intervenors' motion does not address a significant safety issue nor does it
satisfy the "five factor" test for late-filed contentions as required by the rule.
Id. at 17-25. Finally, Applicants counter the Massachusetts Attorney General's
jurisdictional claims with the argument that neither this nor any other licensing
board has jurisdiction over the subject matter of the motion. Id. at 25-28.
Applicants also provided their response to the Confirmatory Action Letter and
other factual information in support of their analysis of the significance of the
June 22 event. Attachments to Applicants' Answer.
The NRC Staff responded with a factual and legal analysis of the Massachusetts Attorney General's "suspension proceeding" theory: The CAL is
not a suspension order and, even if it were, the Massachusetts Attorney General
has no right to a hearing on it. NRC Staff Response at 2-6. With respect to
Intervenors' second theory of the case, the Staff urges the Board to apply a "fundamental flaw" test to the contention as in Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit I), CLI-86-11, 23 NRC 577, 581 (1986), and in
Shoreham, ALAB-903. 28 NRC 499.505 (1988). NRC Staff Response at 6-10.

lCi/in, San Luis Obispo MO/Mn lor Peace v. NRC, 751 F.2d 1287,1309 (D.c. Cit. 1984).
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The Staff provides a detailed legal analysis of the requirements to reopen a
record under 10 C.F.R. § 2.734 supported by an extensive factual account of the
June 22 events at Seabrook. NRC Staff Response at 10-21. Finally, the Staff
does not concur in Applicants' jurisdictional arguments except to the extent Applicants argued that this Board has no jurisdiction in regard to a suspension of
the low-power license. [d. at21 n.8. We turn first to the question of jurisdiction.
JURISDICTION
The Massachusetts Attorney General states simply that this Board has jurisdiction over all issues raised in the contention, citing ALAB-916, 29 NRC 434
(1989), in this proceeding.
Applicants contend. however, that all that the Appeal Board held in ALAB916 was that, at the time a certain contention was filed concerning the onsite
exercise, some licensing board must have had jurisdiction and that this licensing
board stood in the shoes of the original licensing board at the time the filing
was made. Thus, all that ALAB-916 can be read as holding is that this
Licensing Board has jurisdiction to entertain and decide the motion. According
to Applicants, ALAB-916 does not answer the question of whether any licensing
board can in fact exercise jurisdiction over the proffered contention and that the
contention does not relate to any emergency plan or its exercise. Rather, it is in
the nature of a technical qualifications contention which should have been raised,
if at all, prior to the time that the Licensing Boards concluded their efforts on
the low-power license and sent that aspect of the proceeding on to the Appeal
Board, the Commission, and now the U.S. Court of Appeals for the District of
Columbia Circuit
Applicants maintain, therefore, that the contention simply is no longer
litigable in light of the fact that the Commission has taken final agency action
with respect to the low-power license which encompasses the subject matter of
this contention. Citing 10 C.F.R. § 2.717(a) and Houston Lighting and Power
Co. (South Texas Project. Units 1 and 2), ALAB-381, 5 NRC 582, 590-91, 593
(1977). Applicants' Answer at 26. Thus, we understand Applicants' argument
to be that, while this Board is the right forum to entertain the motion, it is the
wrong forum to evaluate the merits of the contention; that once the Commission
issues a low-power license, the only avenue left to the Massachusetts Attorney
Geneml is through the filing of a request under 10 C.F.R. § 2.206.
Applicants continue their jurisdictional argument by recalling to the Board's
attention that, in September 1982, the Licensing Board admitted for litigation in
the Seabrook opemting license proceeding the following contention denominated
NH-13:
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The Applicant has not demonstrated that the following and all other operations personnel
are qualified and properly trained in accordance with NUREG-0737, Items I.A.l.l, I.A.2.1,
I.A.2.3, n.B.4,I.C.l and Appendix C: <a) Station Manager, (b) Assistant Station Manager,
(c) Senior Reactor Operators, (d) Reactor Operators, and (e) Shift Technical Advisors.

Summary Disposition was granted with respect to this contention on May II,
1983.3 At the time the contention was admitted and when it was disposed of,
the Massachusetts Attorney General, SAPL, and NECNP were all parties to the
proceeding against whom res judicata would operate.
For its Part. the Staff argues that the Appeal Board in ALAB-916, supra, 29
NRC at 438-39, ruled that this Board has jurisdiction over all issues but those
explicitly given to other licensing boards. The matters on which Intervenors
seek to reopen the record in regard to the issuance of the full-power license is
not before other boards and is, hence, before this Board. Further, the Staff
is correct in its view that the doctrine of res judicata, although applicable
to NRC adjudications, does not apply here. The events of June 22, 1989,
giving rise to the instant contention were not and could not have been the
basis for Contention NH-13 summarily dismissed by the Board in 1983. As
Applicants acknowledge, at 27 n.66 of their Answer, the doctrine of res judicata
has limited applicability in administrative proceedings where there are changed
circumstances. See Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units
1 and 2), ALAB-182, 7 AEC 210, 216 (1974).
We believe that Staff's view on the issue of jurisdiction and res judicata in
regard to matters relevant to the issuance of a full-power license is the better one.
In addition, as we find below, the Staff is correct in arguing that Intervenors'
request (Motion at 3) that funher low-power testing remain suspended is beyond
the jurisdiction of this Board as is any facet of an enforcement action in this
proceeding. We address that aspect of jurisdiction in the following section.
SUSPENSION OR CONFIRMATORY ACTION?
Low-power testing of the Seabrook Station has been halted and the Applicants
have committed to the NRC that this testing will not be reSumed without the prior
approval of the Region I Administrator. As we noted above, a Confirmatory
Action Letter (CAL) memorializes the NRC understanding with NHY. The
Attorney General argues that this action should be regarded as the equivalent of
initiating a proceeding to "suspend" Applicants' low-power license. Intervenors'
Motion at 4-8. According to the Attorney General, because section 189a of the
Atomic Energy Act expressly lists a license suspension as one of the proceedings
3 Memorandum and Order (unpublished) (Memorializing Prehearing Conference and Ruling on Motions for
Summlry Disposition) It 14·18 (MIY II. 1983).
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giving rise to a hearing, Intervenors are entitled as a matter of law to a hearing
on all issues set out in the contention without meeting any further procedural
requirements such as seeking to reopen the record recently closed. [d. at 6-7.
The Staff asserts that, in fact, the Commission has not suspended Applicants'
low-power license. Rather, Applicants voluntarily ceased operations in light of
the June 22, 1989 event, and have committed not to resume low-power testing
without first obtaining the approval of the Staff.4 For their part, Applicants
point out that the CAL had none of the legal elements of a license suspension.
An NRC license may be suspended, except in an emergency or for a willful
violation, only after the issuance of a notice of violation, after an opportunity
for the licensee to answer the notice, then by an order to show cause followed by
an opportunity for a hearing by the licensee. 10 C.F.R. §§ 2.201 (a)-(b), 2.202(a)
and subsections (1)-(3).
As was made clear recently in Massachusetts v. NRC, 878 F.2d 1516, 152122 (1st Cir. 1989), cited by the Massachusetts Attorney General (Intervenors'
Motion at 6), labels alone will not determine whether a license has been revoked
or suspended de facto. Even so, the court's articulation of this well-established
principle in Massachusetts v. NRC offers little solace to the Massachusetts
Attorney General here. In that case the court was not deciding whether a CAL
could amount to, or under the facts of that case, had amounted to a license
suspension. The issue there was whether there was a reinstatement of a license,
an action that does not afford to the Commonwealth any right to a hearing in
that a reinstatement is not included among those matters set out in section 189(a)
of the Atomic Energy Act Massachusetts, supra, at 1522.
Indeed, if any part of the Massachusetts Attorney General's "suspension"
theory is correct, the hearing he seeks is not to suspend any license - he
contends that it has already been suspended. In essence he seeks a hearing to
oppose any lifting of any "suspension." Putting aside the fact that a "lifting"
of the "suspension" has yet to be proposed, he must be aware, by citing to
Mothersfor Peace, supra, 751 F.2d at 1314, that section 189(a) of the Act does
not provide for a hearing on the lifting of a suspension. Intervenors' Motion at
4-5 n.l.
We accept the Confirmatory Action Letter at face value: it is not a suspension
within the meaning of the Act and no hearing rights ensue from it to the
Intervenors.
But even if the CAL were construed as a de facto suspension, Intervenors
would still be in the wrong forum. Enforcement proceedings, including license
suspension actions, are brought under Part 2, Subpart B. Such proceedings
are initiated only by order of the Commission, which in turn depends on
4 Su Catlirmltory Action Letter from William T. Russell, Region I Administrator, to Applicants, It I (attached
to letter from Edwin 1. Reis to Board,lune 26, 1989).
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a request for a hearing by the affected licensee. See 10 C.F.R. § 2.202(c).
Licensing boards do not have the authority to become involved in an enforcement
matter until a hearing is requested by the person charged and ordered by the
Commission. Metropolitan Edison Co. (fhree Mile Island Nuclear Station,
Unit I), CLI-82-31, 16 NRC 1236, 1238 (1982) (Commission vacates board
order imposing monetary penalty). Jurisdiction of a licensing board extends
only to those matters encompassed in the Commission's notice of hearing, e.g.,
Portland General Electric Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287,
289-90 n.6 (1979), or those matters raised sua sponte in accordance with 10
C.F.R. § 2.760a. The Intervenors do not even suggest that the Commission
has especially delegated to this Board any authority in enforcement matters
involving the Seabrook Station. Thus the motion poses a conundrum. If we
were to accept the Massachusetts Attorney General's "suspension" theory, such
acceptance would deprive this Board of the very jurisdiction the Massachusetts
Attorney General seeks to invoke. Moreover, as the Attorney General should
know well, only the person who will be adversely affected by the proposed
action, in this case the licensee, would have the right to participate in an
enforcement proceeding. Bellotti v. NRC, 725 F.2d 1~80, 1382 (D.C. Cir. 1983).
Therefore the Intervenors do not have a right to initiate or participate in
a "suspension" hearing on the events of June 22 under section 189(a) of the
Atomic Energy Act

WHETHER UCS AND MOTHERS FOR PEACE CONFER
HEARING RIGHTS
In the alternative, the Massachusetts Attorney General argues that Intervenors
are entitled to a hearing on the proffered contention, as of right, under doctrines
announced in San Luis Obispo Mothers for Peace, supra, 751 F.2d at 1309,
and Union of Concerned Scientists, supra, 735 F.2d at 1443. Intervenors'
Motion at 8-10. As noted in the Introduction, supra, the Massachusetts Attorney
General argues that. since the Commission by regulation requires adequate
operator training, management. procedures, and performance before a fullpower operating license can issue, there is an absolute hearing right granted to
intervenors on these matters under UCS and Mothers for Peace. The argument
is augmented by the claim that since the NRC has "suspended" further plant
operations at any level until there is a full examination and corrective action" the
NRC has operationally demonstrated that the issues proffered in the contention
are material and relevant to the grant of a full-power license, citing UCS, supra,
735 F.2d at 1443.
Applicants respond that. even assuming that there is an absolute right to
seek a hearing on such matters, it must be exercised at the time the original
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notice for an operating license hearing issues. That time has long since passed.
Now the contention is both late filed, and being filed in a proceeding where the
evidentiary record is closed. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-918, 29 NRC 473, 480 (1989), citing Duke Power
Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (l983).
Therefore, according to Applicants, UCS does not relieve the Massachusetts
Attorney General of his burden to satisfy the criteria of 10 C.F.R. § 2.734 for
reopening an evidentiary record. fur the reasons set out below, we arrive at the
same conclusion.
Intervenors argue that UCS and 'Mothers for Peace should be read as
overriding the 10 C.F.R. § 2.734 standards for reopening a matter that is material
to licensing. Intervenors' Motion at 11-12. The Attorney General cites excerpts
from these two cases for the proposition that the court was essentially declaring
invalid the Commission's rule with respect to reopening closed records, at
. least insofar as exercise contentions were concerned. However, we agree with
Applicants that the only regulation UCS addressed was 10 C.F.R. § 2.206 which
the Court noted is a rule of "unfettered discretion" which is to be compared
with reasonable procedural rules for accepting issues for NRC litigation such
as sections 2.714 and 2.734. UCS, supra, 735 F.2d at 1449. Mothers for
Peace discussed the case law establishing one of the then-extant two "decisiongenerated" standards for reopening - the one was one that required the movant
to show that a different result would obtain. E.g., 751 F.2d at 1316 & n.167.
In any event, whatever the holding of Mothersfor Peace, Applicants remind us
that section 2.734 was adopted after, and with cognizance of that case.'
Intervenors contend also that the successful completion of low-power testing
is a prerequisite to the issuance of a full-power license and argue, therefore,
for an absolute right to a hearing under UCS by virtue of that concept alone.
Intervenors' Motion at 9. This is an argument previously made to this Board.
We saw no need to address the point before because there was no contention
(thus no jurisdiction) before us to consider. Now, however, it is time to put an
end to the almost frivolous argument that UCS requires that low-power testing
must be satisfactorily completed before full-power licensing. Obviously, as
Applicants have argued, it is full-power ascension that must await satisfactory
low-power testing. Whether or not a utility seeks a license to operate at low
power before the grant of a full-power license is solely within the discretion of
the utility. Indeed, as Applicants wishfully observe, they would have been free
to "sit on the low power license and await the issuance of a full power license."
Applicants' Answer at 16. Accordingly we rule that the Massachusetts Attorney

'Appliclnts' Answer
(May 3D, 1986).

It

IS, citing 10 C.F.R. 12734(1)(3); Sutement of Consideration. 51 Fed. Reg. 19,539
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General's argument that Applicants must demonstrate competence at low-power
operation before the issuance of a full-power license is without merit
The NRC Staff addresses Intervenors' argument that they are entitled to a
hearing on matters "material" to licensing with a new, but well-reasoned twist.
NRC Staff Response at 6. Assuming that Intervenors' claim to a right to a
hearing is correct (a proposition the Staff believes to be dubious), their proffered
contention does not pass muster.
In UCS, supra, 735 F.2d at 144749, the Circuit CoUrt held that litigation of
contentions that involve issues arising late in the proceeding could be limited by
the Commission to those material to the decision, i.e., "fundamental flaws," in
contrast to minor or ad hoc problems. In Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), CLI-86-11, 23 NRC 577, 581 (1986), the
Commission adopted the UCS standard, stating: "Since only fundamental flaws
are material licensing issues, the hearing may be restricted to those issues." Also
in the Shoreham proceeding, the Appeal Board further defined a fundamental
flaw as one that "reflects a failure of an essential element of the plan" which can
be remedied "only through a significant revision of the plan." id., ALAB-903,
28 NRC 499, 505 (1988) . .In the onsite phase of this proceeding, ALAB-918,
29 NRC 473, 486 (1989), the Appeal Board stated that where "problems are
readily corrected by providing supplemental training to some of the applicants'
personnel, . .• such training does not involve any revision, much less a
significant one, of the emergency plan." Therefore such problems could not
be characterized as "fundamental flaws." Id.
The Staff acknowledges that the UCS and Shoreham cases, and ALAB918. cited above, all involved contentions arising out of emergency planning
exercises, but argues that the rationale of those cases is equally applicable to
contentions arising out of low-power or power-ascension testing. In fact in
ALAB-903, 28 NRC at 507, the Appeal Board recognized that the fundamental
flaw standard is akin to standards for the admission of contentions involving
quality assurance in that the question is not only whether a particular event
transpired, but whether the event is indicative of pervasive problems. The Staff
correctly states that, as with an emergency planning exercise, low-power testing
is, as a practical matter, conducted near the end of the fuIl-power operating
license proceeding. In fact, such testing frequently occurs after the proceeding
has been completed and fuIl-power license has issued.
The analogy is sound. Low-power operation is, in a manner, similar to
emergency planning and exercises and should be considered testing and training.
In fact, since a utility is not required to demonstrate competence at low power
before the grant of a full-power license, there is all the more reason to limit
low-power contentions to those alleging "fundamental flaws" in operational
preparedness.
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Indeed, to conclude otherwise could lead applicants for operating licenses
to forgo the very substantial safety benefits from low-power testing before
the issuance of a full-power license in an effort to avoid the potential delays
associated with litigating easily correctable minor and ad hoc procedural and
training problems. In our view the safety benefits to be derived from low-power
testing months before the issuance of any full-power license are substantial
- there are no incentives, economic or otherwise, to rush through the lowpower evolutions in order to ascend to full power. Rather, under the low-power
licensing scheme, the incentive is to effect deliberate, finely tuned corrections
without one eye cocked to the rate base.
In support of its "fundamental flaw" approach the Staff submitted the affidavit
of James G. Partlow and Victor Nerses (attached to NRC Staff Response)
(partlow and Nerses Affidavit) to explain whether the events of June 22 revealed
fundamental flaws in Applicants' management, operator training, or low-power
testing programs. NRC Staff Response at 7-8. The Partlow and Nerses Affidavit
tends to repeat and overlap much of the Staff's Martin and Eselgroth Affidavit
presented on the subject of the safety signifieance of the June 22 event, discussed
below. However, it is useful for its focus on the overall purpose of low-power
testing and the fact that a test is in fact a test.
Mr. Partlow is Associate Director for Projects, NRR. Mr. Nerses is the
Seabrook Senior Project Manager. They are well qualified to explain the
significance of the June 22 events. See Statements of Professional Qualifications,
Partlow and Nerses Affidavit. In their affidavit, they explain that, in evaluating
the results of low-power testing, the Commission's concern is not with minor
or ad hoc problems that occur during the testing, but rather with pervasive or
"fundamental" deficiencies which could pose significant public health and safety
problems. [d. at 3.
As described in Chapter 14 of the FSAR, the low-power test program is
part of the Seabrook initial test program. The program is conducted to assure
that the facility performs as designed and can be operated safely, that plant
and emergency operating procedures are adequate, and that plant personnel are
knowledgeable and prepared to operate the facility in a safe manner. As with
any test program, it is expected that, in spite of adequate construction and
preoperational testing and extensive training of personnel, occasional problems
may be identified and personnel errors may occur. This is part of the testing
process. [d. This seems very reasonable to the Board. Indeed any testing
program that fails to reveal any problems or personnel error would be highly
suspect as an undemanding test.
Applicants' low-power test program was reviewed by the Staff and found
to be consistent with regulatory requirements. The adequacy of Applicants'
preparations for low-power testing and the readiness of both the licensee
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personnel and facility have been confirmed by the Staff and is documented in
NRC Inspection Report No. 50-443/89-80. Partlow and Nerses Affidavit at 4.
The Staff conducted inspections of Applicants' conduct of low-power testing
during the period between June 13, 1989 (initial criticality), and June 22 when
the reactor was tripped during the natural circulation test These inspections
determined that, with the exception of the errors made during the June 22 event,
the low-power test program was satisfactorily implemented in accordance with
the license, and the plant performed as designed (Inspection Report No. 50443/89-81). [d.

In addition the NRC designated an Augmented Inspection Team (AIT) to
review the event. The AIT concludes that "reactor plant safety was never in
question, and with the exception of the significant error of not tripping the reactor
at the point first called for by the test procedure and loss of pressure control
due to letdown isolation and pressurizer heater de-energization, the operating
staff performed well." Inspection Report No. 50-443/89-82, at 6; Partlow and
Nerses Affidavit at 4.
Although the AIT report correctly identifies the June 22 event as involving
significant error, it is important to note that this event must be considered in
context with all of Applicants' activities during low-power testing. So viewed,
this event constitutes an exception to what otherwise has been evaluated by the
Staff as fully acceptable performance during the preparations for and conduct
of low-power testing. Such an exception does not constitute a failure of an
essential element of the primary program or plan (for example, the operator
training program), but rather, errors in not meeting one specific requirement
contained within the overall program or plan. To remedy this so as to prevent
recurrence of the errors does not require developing a whole new program or
plan or even a significant revision to the existing program or plan. Partlow and
Nerses Affidavit at 5.
Messrs. Partlow and Nerses agree with Gregory Minor and Steven Sholly,
whose affidavit accompanies Intervenors' Motion, that some improvement in
the training program is essentia1.6 But they do not equate the need for "some
improvements" in training with a failure in the essential elements of Applicants'
plans, programs, or training program itself. Accordingly, the cognizant officials
of the NRC Staff do not consider the performance of the management and
operators during the June 22 events to evidence a fundamental flaw. [d.
The Staff acknowledges that it is not unconcerned with this matter, but that
the lapse, as Messrs. Partlow and Nerses explain, "does not require developing a

6 Ioint Affidavit of Gregory C. Minor and Steven C. Sholly, Iuly 21, 1989 (Minor and Sholly Affidavit). There
are two Minor and Sholly affidavits. One accompanies Intervenors' Sccmd Motion. Neither affidavit was sworn
to or affirmed before any officer authorized to administer oaths or to receive arfirm.tims. No explanation was
provided.
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whole new program or plan or even a significant revision to the existing program
or plan." NRC Staff Response at 9.
The Staff concludes its argument on the "fundamental flaw" facet of the
contention with the observation that:
In ALAB·903, supra, the Appeal Board stated "[t]he test for a fWldarnental flaw is akin to
that required for contentions alleging quality assurance (QA) deficiencies." Under that test,
the salient question is not whether deficiencies occurred (it is expected that they will), but
rather whether such errors are of sufficient dimension to lead one to conclude that there has
been a "pervasive breakdown" in the QA program that raises legitimate doubt as to whether
the plant can be operated without endangering the public health and safety. E.g., Union
Electric Co. (Callaway Plant, Unit I), ALAB-740, 18 NRC 343, 346 (1983). Applying this
principle, it is clear that the 1une 22, 1989 event reflects only an isolated instance of a failure
to adhere strictly to applicable procedure but does not represent a "pervasive breakdown" in
Applicants' low·power testing or operator training program.

NRC Staff Response at 9-10.

While we agree with the Staff, we cannot automatically follow it to the
conclusion that the contention fails because the evidence of the events of
June 22 do not reveal fundamental flaws in Applicants' plans and procedures.
At the contention-screening stage, the context within which Staff makes its
argument, a contention need only allege with reasonable bases and specifiCity
a fundamental flaw. At the screening stage we are not yet concerned with
what the evidence may later establish as is the case with motions to reopen
the record. In this case the contention alleges, inaccurately as it turns out,
serious deficiencies in essential elements of NHY's personnel training, policies,
management competence and attitudes, and other operational elements which
were revealed by the noncompliance of June 22. Putting aside for the moment
Intervenors' training allegations, it is not obvious that the balance of the
contention also alleges defects that can be remedied "only by a significant
revision" of plans, procedures, or whatever. However, in a judgment call for
the sake of completeness, we rule for now that the nontraining aspects of the
cOntention meet the threshold test for alleging "fundamental flaws" as required
by ALAB-903, supra.' This is a hollow victory for the Attorney General,
however, because his contention survives only long enough to perish when we
apply the standards for reopening the record, below.

7 lntervenors, proffered Reply to Applicants' and Staff', Rcspooscs to IntervenO"' Motion complains that the
Staff is asking the Board to "make new law" by extending the "fundamental flaw" atandard to contentions relating
to low-power testing. Id. at 3-10. We agree that, however valid the Staff', position may be, it is a new application
of the "fundamental flaw" test, notwithatanding il$ ,imilarity to the test for quality assurance contentions as
delineated in Callaway. supra. Therd'orc we have considered that aspect of Intervenors' Reply IS if it were
received. However, the balance of the Reply is a mixture of arguments ,et out in the original motion, and in any
event, is subsumed by Intervenors' Second Motion and is not received.
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With respect to the training allegations, Basis B.2 alleges that training (and
management) procedures for the operations shift crew are not adequate. Basis
B.5 alleges that management training programs are not adequate. Basis C alleges
''pervasive and fundamental defects" in Applicants' programs and procedures,
including the licensed-operator training program and the training program for
the technical and management staff. However, the support for these bases,
including the explanation for the bases provided by the Minor and ShoIIy
Affidavit (e.g., 1\22 at 11), amount to no more than an allegation of the need for
supplemental training. We can find no rationale, support, basis, or specificity for
the suggestion that the training program is deficient, significantly or otherwise.
Thus the teaching of ALAB-918, supra, 29 NRC at 485-86, in part, guides
us to the conclusion that the training aspects of the contention do not allege a
fundamental flaw in the training program and those aspects of the contention
are therefore defective. A fortiori the training aspects will not fare well when
measured against the standards for reopening a record, as we next discuss.

INTERVENORS' MOTION TO REOPEN THE RECORD
Motions to reopen a record are governed by 10 C.F.R. § 2.734.8
In another facet of this proceeding, in ALAB-915, 29 NRC 427, 432 (1989),
the Appeal Board stated:
lllhe Commission expects its adjudicatory boards to enforce the section 2734 requirements
rigorously - i.e., to reject out-or-hand reopening motions that do not meet those requirements
within their four comers ••••

8 As pertinent:
(I) A motlon to reopen I closed record to consider Idditional evidence will not be granted unless the
following criteria In: .atisfied:
(I) The motlon must be timely, except that an exceptionally grave issue may be considered in the
discretion of the presiding officer even if untimely presented.
(2) The motion must Iddress I significlnt ..fety or environm'ental issue.
(3) The motion must demonstrate thlt I miterillly different result would be or would hive been
likely had the newly proffered evidence been considered'initillly.
(b) The motlon must be ICCompanied by one or more Iffidavits which aet forth the factual Ind/or
technical bases for the movant 'a claim thlt the criteril of paragraph (I) of this section have been satisfied.
Affidavits must be given by competent individuals with knowledge of the faets alleged, or by experts in the
disciplines appropriate to the issues raised. Evidence contained in affidavits must meet the admissibility
standards .et forth in §2.743(c). Each of the criteria must be separately Iddressed, with I specific
expllnation of why it has been met. Where multiple allegations an: involved, the movant must identify
with particullrity each issue it sedea to litigate and specify the flctual and/or technical bases which it
believes support the claim that this issue meets the criteria in paragraph (a) of this aection .

•••

(d) A motion to reopen which relates to I contention not previously in controversy Imong the parties
must Ilso sltisfy the requirements fornontimely contentions in §2.714(a)(I)(i) through (v).
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Moreover, the accompanying affidavits and supporting material must be
tantamount to evidence, and in excess of the basis and specificity requirements
of 10 C.F.R. § 2.714(b). Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), CLI-89-1, 29 NRC 89, 93-94 (1989).
Timeliness
The Intervenors' Motion was filed on July 21, 1989. Applicants provided a
report of the June 22 incident to the Massachusetts Attorney General on July 14.
Given the stringent requirements for supporting a motion to reopen the record,
the Intervenors acted promptly if time is measured from July 14.
Applicants and Staff, however, argue that the Massachusetts Attorney General
was put on notice of the events through newspaper accounts on June 24 and 25.
See Applicants' Answer, Attach. F. It is true that the Massachusetts Attorney
General knew of the plant shutdown early from news reports, and in fact orally
warned the Board and parties of his intention to file contentions on the matter
soon after the news reports were published. Almost as an intuitive reaction,
the Board then would have been less than warm to any effort by Intervenors
to introduce a new issue, or to reopen the record of the hearing, based upon
newspaper accounts. The Board and parties then had enough work to do
without entertaining speculative or unripe plcadings. Nor do Applicants and
Staff explain how the Massachusetts Attorney General could have carried his
heavy evidentiary burden imposed by 10 C.F.R. § 2.734(b) with nothing but
newspaper accounts. The motion to reopen is timely.
Sarety Significance
Intervenors do not dispute Applicants' basic account of the June 22 event.
It is conveniently set out in NHY's response to the CAL. Applicants' Answer,

Attach. A. The NRC Staff has provided, as far as we can determine, all available
information on the incident with its response. These include the Partlow and
Nerses Affidavit discussed above, the Martin and Eselgroth Affidavit,9 and the
August 17 report of the Augmented Inspection Team (Inspection Report No. 50443/89-81), noted above. The background account below is excerpted from
Applicants' Answer:
On June 22, 1989, Seabrook Station, Unit 1, initiated, at approximately 12:19 p.m., a Natural Circulation Test. This test, which followed

9 Affidavit of Thomas P. Martin and Peter W. Eselgroth. Mr. Martin is Deputy Regional Administrator, Region
I, and Mr. Esclgroth serves IS Chief, Pressurize<! Water Reactor Section, Region I. Mr. Martin was present in the
control room on Iune 22 and observe<! the events in question. Mr. Eselgroth was the leader of the Augmente<!
Inspection Team designated to analyze the evenL Martin and Eselgroth Affidavit, Q4·A4 and Q7.A7.
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completion of the low-power testing, was governed by Test Procedure
"No. I-ST-22." That test procedure provides, in material part, as follows:
B. Manual Trip Criteria: The tcst must be terminated and the reactor ~pped if
any of the following occur:
5. Pressurizer Water Level: < 17% or unexplained decrease of > 5%.

This criterion, by its terms, requires the manual trip of the reactor at
a pressurizer level some 12 percentage points higher than would be
required by license technical specifications attendant to normal operating
procedures.
At 12:26:04 p.m., steam dump valve MS-PV-3011 failed open, which
had the effect of causing the pressurizer pressure and level to continue
to drop from then-existing levels. The pressurizer level continued to
drop until 12:28:53 p.m. when it decreased below 17%. At the time
this occurred, there were present in the control room three NRC Staff
personnel, as well as other observers. Despite the fact that NRC
personnel, on possibly three occasions, brought to the attention of NHY
operating and 'test personnel the fact that the pressurizer level had
decreased below 17%, the reactor was not shut down until 12:35:54,
or some 7 minutes and 1 second after the pressurizer level had dropped
below 17%.10 This shutdown was preceded by a successful effort to close
MS-PV-3011, a resulting turn around and rapid recovery of pressurizer
level and pressure, a return of pressurizer level to above 17 % and, indeed,
to a level of21%. The manual trip was actually ordered, not in response
to the previous drop in pressurizer level, but rather in response to the
approaching of a pressure trip criterion.
Subsequent investigation of the event revealed the following as to the
safety consequences of the event:
During the transient. all systems. with the exception of the steam dump valve MSPV-3011. functioned as designed. At no time did reactor power increase above
its initial value. nor were any Technical Specification or design limits exceeded.
Pressurizer level remained well above the 5% pressurizer level manual safety
injection value and pressurizer pressure. although increasing. never reached the
automatic trip setpoint of 2385 psig. At no t~ during the transient wa.r there any
adverse impact on the health and safety of the public. nor did unreviewed sofety
qlUStions exist.

10The Chronology of Events. Appendix A to the Report of the Augmented Inspection Team. 89-82, lists only two
occasions when an NRC Inspector discussed the need for a trip with NHY personne1- once at about 12:32 with
the Startup Manager, and once at about 12:34 with the Test Director. The third reponed discussion of. need for
• trip was among NRC personnel .t .bout 12:33. S •• note 13, in/ra.
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Licensee Event Report (LER) at 3.
As to the failure immediately to shut down the reactor, subsequent
investigation concluded:
The Unit Shift Supervisor did not manually trip the reactor because he misinterpreted the 17% pressurizer level value to be test termination guidance, which was
more conservative than the 5% pressurizer level safety injection requirement provided in Station procedures. The pre-test briefing given to the crew performing the
Natural Circulation Test was not effective. The required information was presented
to the crew but the requirement to perform a manual reactor trip at 17% pressurizer
level was not fully understood.

LER at 4.
After the event had occurred and initial debriefing of the "players"
had taken place, at 6:00 p.m., NHY personnel, headed by the Vice
President-Nuclear Production, had a conference call with the onsite NRC
inspectors and NRC Region I personnel to discuss the event. During
that conversation the NHY personnel made statements that, in part,
constituted an unwarranted defense of the operator actions taken or not
taken, an assertion that the operators' actions were more conservative
than strict compliance with the test procedure, and that NHY procedure
compliance policy was essentially adequate as written; in addition, a
proposal was made that reactor restart be allowed to occur in parallel
with NHY/NRC event evaluation. The call concluded with agreement
that a followup conference call with NRC Region I would be held at
7:30 a.m. on June 23, 1989, and that the reactor would not be restarted
until NRC concurrence had been obtained.
The NHY CEO had still not been informed of these matters when
he participated in the planned telephone call with NRC Region I at
7:30 a.m. on June 23, 1989.11 NHY subsequently acknowledged that
the statements made in the 6:00 p.m. (June 22) telephone call were
inappropriate and not in conformance with NHY policy.
On June 23, 1989, NRC Region I issued a Confirmatory Action Letter
(CAL) confirming NRC's understanding that prior to any restart of the
reactor, NHY would complete review of the event, establish short-term
corrective actions, determine long-term corrective actions and schedule
same, review the results of each of the foregoing with NRC Staff, and
obtain concurrence of the Administrator of Region I before any restart.
Applicants' Answer at 1-6.

11 We note below (p. 290) that the Augmented Inspection Team and the Manin and Eselgroth Affidavit conclude
that, contruy to Applicants' own account oC the communications with the NRC, NlIY 'personnel were accurate
and fully forthright in their ~rts.
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Intervenors' Motion is supported by the Minor and Sholly Affidavit Neither
the Massachusetts Attorney General nor Messrs. Minor and Sholly contend that
the June 22 event presented any direct danger to the public health and safety or
that the plant was at risk. Rather the Massachusetts Attorney General contends
that the events described above demonstrate that the Applicants cannot comply
with 10 C.F.R. § 50.57; 10 C.F.R. Part 50, Appendix B; 10 C.F.R. § 50.34(b)(6);
and 10 C.F.R. § 55.53(d). The Minor and Sholly Affidavit essentially recites the
events as reported by NHY and set out above. Affidavit at 5·6. They explain
their view of the applicable regulations and emphasize that each of the five
members of the operating crew had the authority to order a reactor trip when
the test limits were exceeded, but all failed to do so in a timely fashion. They
state that on three separate occasions members of NHY management present in
the control room were informed by NRC personnel that the manual trip criterion
had been exceeded but none acted to shut the reactor down. [d. at 10.
Messrs. Minor and Sholly conclude that a violation of 10 C.F.R. Part 50,
Appendix B, Criterion V, occurred12 when the operators failed to trip the unit
in accordance with the procedure. Moreover, they state, it is apparent that the
training program is not effective in this instance and "some improvement" in
training is essential to prevent future violations. Minor and Sholly Affidavit at
11.
The Applicants conclude that no technical specification parameters or design
limits were exceeded, nor was there any danger to the public, personnel, or
equipment But Messrs. Minor and Sholly stress that actual danger is irrelevant
to Appendix B; procedures must be followed; and the failure to follow them
carries with it significant safety implications. [d. at 11·12.
They also allege other events, suggesting that the noncompliance of June 22
is not an isolated event. [d. at 12·13. We discuss in more detail the Minor and
Sholly Affidavit in the context of the Staff's response to it below.
The Martin and Eselgroth Affidavit is very important to the resolution of the
issue of safety significance. As noted, Mr. Martin was present in the control
room and observed the events of June 22. Mr. Eselgroth was the leader of the
Augmented Inspection Team (AI1).[d. at A4, A7.
The principal findings of the AIT are instructive:
The plant responded as predicted during the natural circulation testing.
But plant equipment was not ready to support the test There was an
open work order for testing the steam dump valve.
The Unit Shift Supervisor (USS), Senior Control Room Operator
(SRO), and Control Room Operators (CRO) were found, upon interview,
to be highly competent, and clearly aware of their assignments. The
12Thcse are quality assurance criteria. Criterion V requires documentation of activities affecting quality and that
the activities be conducted in accordance with the documentation.
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USS communicated that he had no doubts about his responsibility for
the testing.
There was no evidence that training relative to natural circulation
testing had been given within about a year prior to the test.
The AIT reviewed the pretest briefing conducted for the operators by
the Test Director and found it to be inadequate with respect to reactor
trip criteria. The operating crew conducted plant operations in a controlled, unfrenzied manner before, during, and after the trip. Applicable
emergeI)cy operating measures were carried out appropriately.
NRC Staff members are aware that NHY management directed that
personnel should proceed with the testing in a controlled manner and
not feel rushed to complete evolutions.
The USS stated that the reason he did not trip at the 17% level was
that the decreasing level was turning aroundP AIT concluded that the
cause of the event was a lack of importance or "sense of ownership"
placed on the test procedure limitation by the USS as compared to
other limitations such as those in the Technical Specification and plant
operating procedures (which were not exceeded). Operating personnel

13 A portion of the chronology of events as determined by the AIT. demonstrates that the com:ctive Iction had

been taken, i.e., steam dump vllve closed, Ilmost I minute before the NRC inspector first discussed the need for
I

trip with NHY pcnonnc1:

nME

INSPECTOR
OBSERVATION/ACTIONS

EVENT
val~

3011 Wl. cpeD

12:26:04

Steam dump

12:28:~9

P7R Ic~lat 17~
P7R beaten docncrlized
Letdown \IaIa,"

12:30:5~

Lowest P7R Ic~114.5'"
Low... P7R poulUl'C 2179.0 poll

12:31:06

Steam dump val ... 3011 dOlCl

12:32 (about)

NRC lnopcetor dilcuacd
- " for trip wi1h StIrtDp

Mmaacr
12:32:~5

Avg. wide-range Tav, 539.97"P

12:33 (about)

NRC lnopcetor diocuacd
- " for trip with SRI
and DepJty Regional

Administratlr
12:33:55

P7R

1cvc117.9~~

12:34 (about)

NRC lnopcetor diocuacd
- " for trip wi1h

TutDircctar

AIT Report, Appendix A.
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misunderstood that the test procedure criteria were the controlling requirements under testing conditions.
The Shirl Superintendent did not provide effective supervisory involvement in the conduct of the test
Operating personnel now understand that the proper procedure was
to trip before the I-ST-22 criterion on pressurizer level was exceeded.
The startup test group failed in its responsibility to terminate or
interrupt the test even though the Startup Manager was made aware
of NRC's concerns. The test organization gave inadequate direction
overall.
Plant management observers present and with authority to direct the
termination of the test either did not know that test limits were exceeded
or, if they knew, failed to act to correct the failure to trip.
The NRC Staff is unhappy that the initial NHY management approach
after the trip was to resolve equipment problems rather than address
the importance of violating test procedures.14 A thorough review of
the event did not take place until the NRC raised the issue with senior
management.
The transient resulting from the steam dump valve problem and
the failure to follow the test reactor trip criterion did not significantly
challenge the margin of safety. But the failures recounted above,
including the post-trip willingness to proceed before a thorough review
are unacceptable to the NRC Staff.
Martin and Eselgroth Affidavit at A7.
The contention alleges that operators and management "deliberately disregarded test procedures" requiring a shutdown of the reactor. Intervenors' Motion, Exh. I, at 3. Messrs. Martin and Eselgroth disagree with the contention,
having concluded that the operators believed the test trip criterion was guidance
only. They point out that the operators knew what was happening with the plant,
were in the final stages of recovery, and recognized that the plant was not in
danger. Martin and Eselgroth Affidavit at A9. Their conclusion on this subject
is definitive. They have been, during and after the events, in the best position
to judge the cause of the failure to follow the test trip criterion.
Messrs. Martin and Eselgroth also dispute Intervenors' allegation that virtually all the senior management personnel present during the transient knew
that continued operation violated test procedures. They state that only the Unit
Shift Supervisor knew that the test trip criterion was exceeded, and as we noted
above, he thought the criterion was only guidance. The Assistant Operations
Manager learned that the criterion was exceeded from an NRC representative
14 The Vice President-Nuclear Production lost his job as

I

result of his post-trip communications and perspective.

E.g .• Applicants' Answer at 6.
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during the event but it was shortly before the trip (for other reasons) by the time
he confirmed the information and began to take action. [d. at AI0, All.
The Staff affiants also disagree with the allegation in the contention that
senior management provided inaccurate and incomplete information to the NRC
on the shutdown. Surprisingly, Messrs. Martin and Eselgroth do not even accept
NHY's mea culpa to that effect contained in the response to the CAL. See
Applicants' Answer, Attach. A, at 4. They state that as both the Licensee
(NHY) and the NRC gained knowledge of the event, the NRC has learned that
the quality, completeness, and perspective of the information provided to the
NRC was acceptable both during and immediately following the event.
The contention alleges that senior management personnel refused to acknowledge the seriousness of the noncompliance and "even suggested restarting the
reactor without resolution of the issue." Intervenors' Motion at 4. Again,
Messrs. Martin and Eselgroth disagree with the contention, but they agree that
the Vice President-Nuclear Production failed to recognize the seriousness of
the noncompliance, and did in fact suggest a restart without prior review or
resolution of the issue. The Plant Manager, who recognized the significance of
the noncompliance, did not effectively communicate with the Vice President.1S
Messrs. Martin and Eselgroth agree with Messrs. Minor and Sholly that
"some improvements" in staff training are necessary as demonstrated by the
performance of the operating, startup, and testing staff and supervision. The
details of the remedial action will be developed in the normal course of
the NRC's enforcement deliberations. NHY has revised procedures and is
conducting training to correct the operators' misunderstanding evidenced by
their hierarchical approach to procedural compliance. Overall Messrs. Martin
and Eselgroth do not believe that at present the Licensee's training program
inadequacies are so great as to materially change Region 1's recommendation
relative to the low-power license. Martin and Eselgroth Affidavit at 13, 19.
Amplifying on the Partlow and Nerses Affidavit, supra, Messrs. Martin and
Eselgroth explain that two teams of NRC inspectors (approximately twelve
inspectors) observed plant operations continuously. for 24 hours a day for 13
days between May 27-June 1 and June 12-24. The conclusions reached by
these inspectors are that operators and management are adequately trained, and
that the operators were adequately supervised.
Messrs. Minor and Sholly allude to Inspection Report No. 89-03 covering
inspections in February and April 1989 which refer to four incidents that
highlight a reduction in attention l6 to detail in the conduct of routine plant

15 Messrs. Manin and Eselgroth note in passing that the NRC did not pranpt NJIY into relieving the Vice President
of his responsibilities for nuclear matters. Manin and Eselgroth Affidavit at A13.
16 "Attention" was misstated as "addition" in the Minor and Sholly Affidavit, and apparently in the inspection
report. 14. at 12 It is corrcctly stated IS "attention" in the Manin and Eselgroth Affidavit at Q16.
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operations. As noted above, they suggest that the event of June 22 may not have
been an isolated event Messrs. Martin and Eselgroth counter this suggestion
with a discussion of the thoroughness of the Staff's observation of the low-power
startup test. They give NHY personnel high marks for professionalism and
attention to detail and conclude that the procedure-adherence problems identified
during the natural circulation test were the only violations observed during
approximately 2 weeks of low-power testing. No repetition of the weaknesses
described in Inspection Report No. 89-03 were observed - in fact there were
observations that the previously reported areas of weaknesses became strengths
during low-power testing. [d. at A18.
The Martin and Eselgroth Affidavit, as well as the Partlow and Nerses
Affidavit., has provided the Board with an ample factual record to resolve
the issue of whether Intervenors' Motion raises a significant safety issue. We
conclude that it does not Some of the grounds for this conclusion, discussed
above, are:
1. The event of June 22 did not challenge plant safety systems or place
the public, plant personnel, or plant equipment in danger.
2. The event was an aberration. Many days and hours of low-power
testing were observed by qualified NRC observers. NHY personnel
performed well.
3. The failure.to trip resulted from a narrow omission in training and
briefing by the NHY test personnel leading to a misunderstanding
that the test reactor trip criterion for low pressurizer level was
merely guidance, and that Technical Specification and plant operating
procedures (which were not violated) controlled instead.
4. Overall training of NHY operators and management is good. Remedial steps have been taken to address any deficiencies in the training
program.
S. There is no evidence of willful (Le., with knowledge) noncompliance
with NRC regulations or agreed-upon procedures.
6. There is no evidence that NHY management (with the possible
exception of the Unit Shift Supervisor) present in the control room
knowingly allowed test limits to be exceeded. The evidence is to the
contrary.
7. There is no evidence that NHY misled the NRC in reporting the events
or was not fully forthright. The Vice President-Nuclear Production
lost his job for his eagerness to resume testing and for emphasizing
equipment over procedures - a harsh action.
8. Contrary to early news reports and Intervenors' allegations, NHY
personnel did not defy or disregard NRC advice to scram after the
17% pressurizer level limit was exceeded.
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9.

The June 22 noncompliance is not a part of a pattern of noncompliances in connection with the noncompliances reported in Inspection
Report No. 89-03.
10. The noncompliance of June 22 does not reveal a fundamental flaw in
Applicants' programs, procedures, or policies.
11. NRC Staff, particularly the NRC's Augmented Inspection Team
responded responsibly and forcefully to the noncompliance. They
have expressed criticism and approval of NHY personnel objectively
and where appropriate. The matter is best left in their hands.
12. Intervenors' Motion does not demonstrate that a materially different
result would have been likely had the contention and newly proffered
evidence been considered initially. This conclusion is virtually forced
by the facts leading to our conclusion that the motion does not address
a significant safety issue or that the events of June 22 did not reveal a
fundamental flaw in NHY's procedures, training, and policies. Under
the circumstances, if the matter had been litigated before the close of
the record, the most likely result would have been to see to remedial
action. This has been accomplished.
Five Factors
Since Intervenors' Motion failed to address significant safety or environmental
issues or to demonstrate that a different result would have been likely had the
newly proffered evidence been considered before the close of the record, there
is no need to balance the five factors for late-filed contentions set out in section
2.714(a)(1)(i) through (v). See section 2.734(d). Nevertheless, for completeness,
we note our agreement with the NRC Staff that the Intervenors' Motion does not
demonstrate that their participation in any reopened proceeding may reasonably
be expected to assist in developing a sound record. Factor (iii). While we respect
the experience and technical nuclear expertise possessed by Messrs. Minor and
Sholly, in this case, they have not demonstrated any particular qualifications
to address the issues set out in the contention. NRC Staff Response at 19-20.
The root cause of the June 22 noncompliance was a failure to understand the
regulatory significance of the test procedures and a failure to prepare properly for
the natural circulation test. In essence this is a human factors matter. Neither
Mr. Minor nor Mr. Sholly claims any expertise in this areaP Nor have the
Intervenors demonstrated throughout this long litigation any special insight into
these matters.

17 See Minor and Sholly Affidavit, Attach. I, Statement of Professional Qualifications of Gregory C. Minor, and
Attach. 2, Statement of Professional Qualifications of Steven C. Sholly.
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Moreover it is quite obvious that reopening the record and admitting the
contention would broaden the issues and delay the completion of the proceeding.

INTERVENORS' SECOND MOTION
Intervenors' August 28, 1989 motion to add new bases and contentions
(Second Motion) is not a good pleading. Unfortunately it is a too familiar
example of the Attorney General's undisciplined and disdainful approach to
practice before this Board. Its tenor is petulant, complaining once again that
this Board has failed to exert control over the filing of low-power contentions.
Much of it, with interminable footnotes, is devoted to restating and glossing
the arguments in the first motion, although the Attorney General is fully aware
that the practice is not authorized by the rules. He argues again his views
on Intervenors' rights to litigate; asserts again the strained proposition that the
Confirmatory Action Letter is somehow an enforcement proceeding creating a
cause of action for Intervenors. Again we are told about the heavy and unfair
burden in meeting standards for reopening the record, and again given warning
that yet more bases and contentions on low-power testing may be expected.
Second Motion at 2-12.
Matters do not improve much when we finally move on to the new bases
for the Original contention (JI-LP-l) and the two new contentions (JI-LP-2 and
3). Id .• Exh. 1. The additional bases and contentions consist primarily of a
23-page restatement of the AIT Inspection Report, 89-82. The new effort does
not highlight how it differs from the original motion, leaving it to the Board to
examine both prolix pleadings in search of differences. This is the Intervenors'
responsibility, not the Board's. Similarly, the new bases and contentions do
not separate what the Intervenors learned for the first time in the AIT report as
compared to the earlier Response to Confirmatory Action Letter, again leaving
it to the Board to try to determine whether the new bases have been timely
filed. 18 Most of the facts reported in the AIT Report could have been, and
many were, alleged at the time of the original contention, with one notable
exception, discussed below.
The second Minor and Sholly Affidavit, attached to the Second Motion, was
"incorporated by reference into the body" of that motion. Second Motion at 18.
The affidavit is devoted largely to restating portions of the AIT Report. Simply
incorporating the affidavit into the motion is not a skilled approach to legal
pleading. It apparently anticipates that this Board will carefully compare the
18 Applicants' Response to Second Motion, .t 4-5, lists seven items of infonnation pleaded in the Second Motion
which Applicants' claim were available in earlier documents. It was the Attorney GenCTIl's job to explain cleady
why the infonnation in the AIT Report was ncw. We Ire not inclined to reexamine the eadier documents to ferret
out differences in order to aid Intc:venon in their litigation.
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affidavit with the motion, then with the bases, and the two new contentions, then
compare that entire package with the original contention, its bases, then cull the
repetitious allegations, and somehow extract from that blizzard of information
the issues the Intervenors seek to litigate.
Above we have discussed at length the Martin and Eselgroth Affidavit which
was based primarily on the AIT Report. Almost all of the allegations contained
in the Intervenors' Second Motion (by reference to the AIT Report) were
discussed by Messrs. Martin and Eselgroth. Yet the Attorney General makes
no analysis of the detailed reasoning and the conclusions in that affidavit, thus
again failing to isolate the issues from the mass of words submitted for our
review.
The Second Motion, except as noted below, fails because it does not clearly
inform the Board and the NRC Staff about the issues sought to be litigated.
It does not inform the Applicants about the charges against which they must
defend. In that it does not adequately separate new information from previously
available information, we also conclude that the Second Motion is not timely
under the standards of 10 C.F.R. § 2.734(a)(I), again, except as noted below.
Intervenors cite the AIT report (at 6.2):
Also, the apparent willingness of management to proceed with testing following the June 22
occurrence without first completing a thorough review and causal factor assessment is sa/tty
signijicanJ. [Emphasis supplied.]

From this statement we are urged by the Attorney General to conclude that the
Staff agrees (with Intervenors) that the motion therefore addresses a "significant
safety issue" within the meaning of 10 C.F.R. § 2.734(a)(2). Second Motion at
17.
Applicants respond by defining "safety significant" as a matter that simply
relates to safety, regardless of importance. A "significant safety" matter, on the
other hand, is one that is important to safety. Applicants' Response to Second
Motion at 7. While Applicants' semantical logic seems sound, it may be a
case of overanalysis of a few words. Better guidance of the Staff's intended
meaning may be gleaned from the Martin and Eselgroth Affidavit. There they
conclude, based on the AIT Report. that the actual transient had "limited safety
significance" and that based upon the "prior good performance of the licensee's
staff and management" and the isolated nature of the failure to comply, Region
I concludes that its prior recommendations (to issue a low-power license) are
not materially affected. Martin and Eselgroth Affidavit at Q25. We cannot
conclude from the overall tenor of the AIT Report and the Martin and Eselgroth
Affidavit that the NRC technical staff believes that the June 22 incident involved
a significant safety issue, which if initially considered, would have produced a
different result
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Applicants initially reported that there was an incomplete work request for
testing on steam dump valve, MS-PY-3011. The failure of the valve was the
cause of the unplanned plant cooldown. The test procedure required that the
valve be available. Response to Confirmatory Action Letter at 29-30 (Attach. A
to Applicants' Answer).
Intervenors' original contention contained no equipment quality control allegations. Now, however, Intervenors submit a contention alleging that:
Low-power testing has disclosed serious defects in the maintenance practices regarding valves
and the quality control of such maintenance practices and the possibility of design defects
in cenain steam dump valves, in violation of SO CFR Appendix B, V. XI, and XVI.

Second Motion, Exh. 1, at 15, Contention JI-LP-2.
The contention alleges that the information supporting the bases did not
surface until the AIT Report, an apparent reference to the timeliness of the
allegation. Exh. 1 at 16. The contention is a discrete, identifiable portion of
Intervenors' Second Motion and can be reviewed on its merits.
Basis A of JI-LP-2 suggests that there exists a pattern of reporting incomplete work items as complete and ends with the conclusion that such actions
may reflect "large maintenance backlogs and continued financial and licensing
pressure." There is no foundation for this allegation. Indeed Basis A is not
even understandable in part because it depends upon a reference to IR 89-07
and IR 88-11 for its context. Those reports were not provided as a part of the
record and we have not tracked them down. We could infer from the references
to them that the allegation lacks timeliness as readily as we could infer that a
pattern exists. Basis A is lacking in founded specificity and is deficient on that
account
. Basis B of JI-LP-2 comes straight from the AIT Report and is a part of a
larger discussion of stearn dump valves. Report at 13-15 (Attach. 5 to NRC Staff
Response). The team reviewed the history of the steam dump valve MS-PY-3011
which failed during the natural circulation test The AIT noted that the valve was
not ready to support the natural circulation test because the work order to test the
valve was still open, but that confirmation of the availability of the steam dump
system had, nevertheless, been signed-off. Post-event testing of all the steam
dump valves revealed that seven of the twelve valves showed either binding,
scored stems, loose linkage, or tight linkage. The history (apparently including
the post-event testing) indicated to the AIT that there is a valve maintenance or
design problem. [d. at 14.
These findings and conclusions form the foundation for Basis B. Second
Motiori, Exh. 1, at 17. The AIT Report is the first time the essence of the
steam dump valve failure episode, its significance, and its resolution have been
reportCd. To the extent that Basis B and Basis C depend upon the AIT Report,
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the contention is timely. We note, however, that Basis C alleges earlier valve
failures as reported in IR 89-80 and IR 89-03. Again Basis C cannot be evaluated
outside the context of the referenced reports which were not provided. Also,
depending upon the earlier episodes alleged in the basis raises questions of
timeliness. We hold that Basis B and the portion of Basis C alleging that
"[t]his failure to establish and maintain operable steam dump valves may indicate
a more pervasive deficiency in the testing, verification and maintenance of
valves in general" is an adequately pleaded contention and, as noted, is timely.
Accordingly, we evaluate the contention under the standards for reopening a
record pursuant to 10 C.F.R. § 2.734 and whether the contention addresses a
significant safety issue.
As we have been taught by the Appeal Board decision in Callaway, ALAB740, supra, 18 NRC at 346, in any large and complex undertaking such as
the building of a nuclear power plant there will be some construction defects
tied to some quality assurances lapses. The test, however, is "whether there
has been a breakdown in qual~ assurance procedures of sufficient dimensions
to raise legitimate doubt as to overall integrity of the facility and its safetyrelated structures and components." Applicants need not demonstrate error-free
construction, but a demonstration of "a pervasive failure to carry out the quality
assurance program, may well stand in the way" of a finding that the plant can
and will be operated without endangering the public health and safety.
In the context of a motion to reopen the record, any such allegation of a
pervasive breakdown in the quality assurance program must exceed the mere
basis and specificity requirements of the intervention rule. Intervenors' showing
must be tantamount to evidence, as we noted above, citing Shoreham, CLI-89-1,
supra, 29 NRC at 93-94.
Neither the Martin and Eselgroth Affidavit nor the Partlow and Nerses
Affidavit expressly addressed the issue of the overall quality assurance program
for equipment as alleged by Contention JI-LP-2. That issue was not before
them in precisely that form; rather they were speaking to training and operating
procedures. However the AIT Inspection Report was before the Staff's affiants.
Mr. Eselgroth led the team.
Low-power testing of course is for the purpose of testing equipment, design,
and personnel performance. It is not surprising that equipment failures will be
found. As noted above (p. 280), Messrs. Partlow and Nerses explained:
As described in Chapter 14 of the FSAR, the low-power leSI program is part of Ihe
Seabrook inilialleSI program_ The program is conducled 10 assure thaI the facility performs
as designed and can be operaled safely, thaI planl and emergency operaling procedures are
adequale, and Ihal planl personnel are knowledgeable and prepared 10 operale the facility in
a safe manner. As with any tesl program, il is expecled thaI, in spile of adequate construction
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and preoperational testing and extensive training of personnel, occasional problems may be
identified and personnel errors may occur. This is part of the testing process.

Affidavit at 3.
The NRC Staff observed low-power testing 24 hours a day for about 13 days.
Martin and Eselgroth Affidavit at A15. Clearly the nuclear and nonnuclear
components of the plan were tested, as required by the FSAR, under close
scrutiny. No other indications of design or maintenance quality assurance
problems were reported. Messrs. Martin and Eselgroth, fully cognizant of the
defects found in the steam dump valves, stuck by their recommendation that the
plant had been ready for low-power operation, including the Staff's review of
maintenance and surveittance procedures. Affidavit at A22 and A25. Moreover,
the Augmented Inspection Team concluded that Applicants' short-term and longterm response to the valve failure problem was appropriate. AIT Report at 15.
Messrs. Minor and Sholly in their second affidavit. discuss the undisputed
safety significance of steam dump valves (at 5) and list the Appendix B criteria
which they believe were not met with respect to the valves (at 4-5). Their
suggestion that the question of whether there is a valve maintenance or design
problem should be resolved before operation is resumed is in accord with the
Applicants' long-term plans for resolving the issue, which, as noted, has been
approved by the Staff. However, Messrs. Minor and Sholly do not make a
case for Intervenors' allegation that the failure to maintain the valves indicates
a pervasive breakdown in Applicants' quality assurance program.
The Board concludes on the evidence before it that Contention JI-LP-2
does not present a significant safety issue within the standards of 10 C.F.R.
§ 2.734(a)(2) and is therefore rejected. Contention JI-LP-3 and the additional
bases for Contention JI-LP-1 are also rejected for the pleading failures discussed
above.
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ORDER

The Intervenors' motions to admit contentions and additional bases or to
reopen the record and requests for a hearing are denied.
THE ATOMIC SAFETY AND
LICENSING BOARD
Richard F. Cole
ADMINISTRATIVE JUDGE
Kenneth A. McCollom
ADMINISTRATIVE JUDGE
Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
October 12, 1989
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Cite as 30 NRC 299 (1989)

LBP-89-29

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdminIstrative Judge:
Peter B. Bloch

In the Matter of

Docket No. 70-25
(ASLBP No. 89·594-01-ML)
(Special Nuclear Material
LIcense No. SNM-21)
(Request to Renew
for 10 Years)

ROCKWELL INTERNATIONAL
CORPORATION
(Rocketdyne Division)

October 13, 1989

In response to a unilateral. interlocutory order of the Appeal Board. the
presiding officer directed the Staff to clarify the status of the hearing file in this
Subpart L (10 C.F.R. Part 2. Subpart L) proceeding.
RULES OF PRACTICE:

INTERPRETATION OF 10 C.F.R. § 1233(a)

This section contains the technical requirement that the presiding officer may
request information only after a Notice of Hearing has been published and the
hearing file has been created. Staff submittals of extensive information may
not be the full hearing file unless it states that the full hearing file has been
submitted.
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RULES OF PRACTICE: THRESHOLD STANDARD SUGGESTED
FOR SUA SPONTE INTERLOCUTORY ORDER ISSUED BY THE
APPEAL nOARD

Sua sponte interlocutory orders of the Appeal Board in informal proceedings
should be used even sparingly, requiring at a minimum that a pany must face
serious irreparable impact or that there is a ruling that affects the structure of
the proceeding in a pervasive or unusual manner. Public Service Co. oJ New
Ilampshire (Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC 478 (1975).
In addition. the Appeal Board should consider the difficulty of acting without
briefs from any pany and the risk that it may impose on unwilling panies the
need to panicipate in a question not raised by them.
RULES OF PRACTICE: 10 C.F.R. PART 2, sunPART L PRESIDING OFFICER SHOULD NOT JUST MERELY CALL RALLS
AND STRIKES
The Presiding Officer has an affirmative responsibility to obtain a complete
record by asking questions and requesting information. Such action by the
Presiding Officer is encouraged by Subpart L. 10 C.F.R. §2.1251(d). Statement
of Considerations. 54 Fed. Reg. 8269 (Feb. 28. 1989). It also is consistent with
universally applied principles of administrative law and the precedents of the
Nuclear Regulatory Commission. Use of this authority is essential for a board
to fulfill its responsibility to protect public health, safety. and the environmenL

MEMORANDUM AND ORDER
(Completeness of the Hearing File in
Subpart L Proceedings)
On October 5, 1989, the Atomic Safety and Licensing Appeal Board issued an
Order (unpublished) in which it strongly stated its unilateral conclusion - made
sua sponte. without any appeal by a party - that the Presiding Officer has improperly engaged "in a form of judicial activism (i.e., discovery) unprecedented
in NRC licensing proceedings" and nol authorized by the applicable procedural
rules (10 C.F.R. Part 2, Subpart L).
The Appeal Board then directed the Presiding Officer to explain his "authority for the role he has independently assumed in this proceeding."l The stated
1 The Appeal Board·, order is of a type that obviously should be used sparingly. It is like In interlocutory appeal.
which is limited even in formal proceedings to instances where a party is faced with a serious irreparable impact
or by a ruling that affects the structure of the proceeding in a pervasive or unusual manner. Public Service Co. of
Colllinued
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grounds for the Appeal Board's concern were three orders in which the Presiding
Officer has asked questions of Rockwell.2
This case was assigned to the Presiding Officer on August 21, 1989, and
already has a substantial history, including two filings by the Staff of record
material that may now constitute the "hearing file" required by the regulations.
There has been a limited appearance session in California on the evening of
September 28, 1989, and a preliminary hearing conference on the following day.
Parties have been admitted, and a schedule for the case has been promulgated.
LBP-89-27, 30 NRC 265 (1989). Three orders have been issued requesting
information from Rockwell.l
The actions of the Presiding Officer have been taken in order to expedite this
proceeding pursuant to Commission policy. Statement of Policy on Conduct of
Licensing Proceedings. CLI-81-8. 13 NRC 452 (1981). The Commission says.
at 453 of its Statement. that
In the final analysis. the actions, consistent with applicahle rules, which may be taken
to conduct an emcient hearing are limited primarily by the good sense, judgment, and
managerial skills of a presiding board which is dedicated to seeing that the process moves
along at an expeditious pace, consistent with the demands of fairness.

As soon as the case was assigned. the Presiding Officer determined that
people who had requested to become parties (requesters) were required, to
gain party status. to show that they had concerns that were germane to the
Application. 10 C.F.R. § 2.1205(g). It was obvious from the filings of the
requesters that they would need a copy of the rules of procedure (Subpart L)
and of the Application. if they were to have a fair chance to comply with the
requirements in the regulations. Hence, the Presiding Officer: (I) requested
that the Staff serve the Application and related materials on the parties and on
himself;4 (2) had Subpart L served on the requesters; and (3) set a deadline
by which the parties were expected to comply with the rules. Memorandum,
August 31, 1989 (unpublished).

lIampslUr~ (Seabrook Station, Units 1 and 2), ALAn·TII, 1 NRC 478 (1975). Unilateral actions, unlill;e
interlocutory appeals, have the added problem that they are taken without benefit of briefs.
When no party has raised conccrns, a court or administrative body that chooses to act is out on a limb by
iuc!f. The cmscquence of such appellate interventim is that the presiding officer is n:quired to spend substantial
time in respmse and there is a chance the parties may also have to become involved - even though they did not
choose to raise the issue - thus divcrting everymc'. attention from the substance of the case.
2Thosc orders will be discussed below. The last of th05C orders may be found IS Attachment A, beloW.
'September 15,1989; September 18,1989; and October 4. 1989.
4 A Memorandum of August 31, 1989 (unpublished). aMounced that the Applicatim had been sent to the
n:questers. Together with the Application, the Staff al.o filed related materials, ccnsisting of an EPA report,
"Santa Susana Field Laboratory Site Rcport," july 31,1989. The attachments to the Application included annual
reviews of radiological cmtrols and annual environmental asscssmenU of operatims.
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While technically the orders requesting information from Applicants may not
have been authorized at the time they were issued by 10 C.F.R. § 1233(a),5 the
possible error appears to be largely a technical one and has not harmed any
party.6 The Staff had served documents that constitute the bulk of the hearing
file before any questions were asked. The Staff has supplemented our record
with additional documents that may well complete that file.'
It is clear that the Presiding Officer did not engage in discovery, which is a
process authorized by the Federal Rules of Civil Procedure and other rules of
procedure for use by parties.s
What has been done is to exercise authority to ask questions designed to
ensure a complete record. The use of such authority is proper in proceedings
of this agency and it is not unusual, as is discussed below. It also appears
to be appropriate under Subpart L, which prohibits "discovery" by "a party or
• . . participant" but which does not contain any prohibition of "discovery"
by a presiding officer. 10 C.F.R. § 2.1231 (d). Rather, Subpart L increases the
burden on the presiding officer to ensure that the record is complete.
Nor haS the Presiding Officer independently assumed any authority. He was
duly appointed and has exercised that authority conscientiously. Even if he
committed a technical error - which probably will have no effect because it
relates solely to the liming of actions taken in the proceeding - that does
not mean that he independently assumed any authority. The power to judge
necessarily entails the power to err.
The Presiding Officer is obligated "not just to call balls and strikes" (a phrase
whose legal background will be discussed below) but to raise questions that
would help to complete the record so that a fair, informed, and efficient decision
could be made.
Such questions, if necded to complete the record, clearly seem to be contemplated by section 2.1233(a), which provides:
The presiding officer also may, on his or her inilialive,9 submit wriuen questions to the
parties to be answered in writing, under oath or affirmation, and supported by appropriate
documentary data, informational material, or other wriuen evidence. (Emphasis supplied.)

S This lection requires shat a notice of hearing be published and she hearing file c:ruted before questions are
aulhorized.
6 The lilt order. which appll~ntly triggered \his action by she Appeal Board. WII issued alur she Presiding
Officer had issued a Feckral Regisur Notice but before that notice was actuaUy published in the Feckral Regisltr.
7 See Letter from Leland C. Rouse, dated October 3, transmitting ~additional background Wormation."
S BIQd;'llAw DicliofUUY 49 (5th ed. 1979).
9 The presiding officer's initiative U, of course. limited by 10 C.F.R. § 21251 (d), which requires him 10 promptly
advise she Commission if he is independently examining issues not put in controversy by she palties.
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Of course, this authority is made contingent on questions being asked after the
NRC Staff has made the hearing file available. lo
At the present time, after reflecting on the nature of the requirement for a
"hearing file," the Presiding Officer needs clarification from the Staff about
whether the materials that have to this time been filed constitute the hearing
file.n This will inform everyone about whether all available data are already
in the file or whether there arc other installments to come. Conceivably, this
may provide the Presiding Officer with a basis for amending or withdrawing
questions that have already been asked.
In asking questions, the Presiding Officer docs not know whether the answers
will favor Rockwell or the Intervenors. In fact, he has no concern over who
may be favored. His purpose is to complete the record,12
If Rockwell feels that questions that have been asked are not required for a
complete reeord, or if it prefers to delay responding to the questions until a later
stage of the proceeding, it already has been issued a general invitation to file
motions for reconsideration,13
Rockwell, which has experience in NRC litigation, appears to be well
represented in this proceeding. Its principal representative is Mr. R.T. Lancet of
its licensing department Its principal spokesperson at the preliminary hearing
and limited appearance session was Dr. Joseph Mills of its nuclear safeguards
review panel. It also enjoys the legal advice of Mr. Richard Seamans, counsel
for Rockwell, who was present at the preliminary hearing. Tr. 255.

10 The Statement oC Considerations. 54 Fed. Reg. 8269 (Feb. 28. 1989) places a heavy responsibility on the
presiding oC/icer to control the exploration oC issues raised by the parties. One portion oC the Statement (id.)
prohibits the hearing oCficer from mquesting oral presentations beCore the written filings oC the parties are received:
'"There would be no discovery. Only if the presiding officer Cound that the written presentations were
insuCficient to create an adequate record would oral presentations be permitted." [Emphasis added.)
However. the Statement oC Considerations goes on to state that:
"Essentially. the inCormal hearing is designed to elicit information and resolve ismea primllTi/y IArouglt
i"'luiry by lite presidillg officer rather than through an advcrsarial confrontation between the partiea. As
• consequence. the presiding officer has broad discretion in controlling the mlMer in which the issuea
raised by the parties are to be explored." [Emphasis added.)
When the Statement oC Considerations is viewed alongside \he regulations themselves. it is clear that the presiding
officer has broad authority to ask written questions. 10 C.F.R. 12.1233(1).
IIIC there are any materials or Itudiea in the passeasion oC the StaCC relating to the way in which pollution on the
site was deposited there. and RockweU', responsibility or lack oC responsibility Cor that pollution. then the StaCC
should include such materials in the hearing file.
12 When a hearing is accompanied by extensive publicity there is pressure on the Applicant to answer questions
rather than to assert its right not to answer them. This makes the Presiding Officer's discretionary decision about
whether or not to ask questions a particularly important one. Hence. the Presiding Officer has been p"rticularly
careful to reflect on questions beCore they are asked and to consult in advance with the technical adviser. who is
an experienced physicist and a seasoned veteran oC NRC proceedings.
13 Such a motion may be filed within 10 days oC the service on Rockwell oC this Memorandum and Order.
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I.

THE ROLE OF PRESIDING OFFICERS IN
ASKING QUESTIONS

The purpose or this section or this memorandum is to address the Appeal
Board's assertion that the Presiding Orticer's "activism" is "unprecedented in
NRC licensing procecdings."

A.

Court Precedent

It is a well-established principle or administrative law, with respect to the
Nuclear Regulatory Commission and all other agencies, that an agency is a
representative or the public interest and cannot "act as an umpire blandly calling
balls and strikes ror adversaries appearing berore it. . . ." Scenic Iludson
Preservation Conference v. Federal Power Commission, 354 F.2d 608, 620 (2d
Cir. 1965).
The principle applies to bankruptcy proceedings, where a rereree in bankruptcy is expected to apply his expertise and
is not simply an umpire calling halls and strikes. lIe has an affirmative responsibility for
the proper handling of the estate . . • .

It, of course, applies to the Federal Power Commission. Scenic Iludson, supra;
Isbrandtsen Co. v. United States, 96 F. Supp. 883, 892 (S.D.N.Y. 1951), afT d by
equally divided court sub nom. AISJ. Ludwig Mowinckels Rederi v.lsbrandtsen
Co., 342 U.S. 950, 72 S. Ct. 623, 96 L. Ed. 706 (1952). It applies to the
U.S. Nuclear Regulatory Commission. Calvert CliJfs Coordinating Committee,
Inc. v. AEC, 449 F.2d 1109, 1119 n.21 (C.A.D.C. 1971).14
Before discussing the applicable NRC cases, it is appropriate to discuss some
of the language in Scenic Iludson, supra, that explains the court's adoption of
the "balls and strikes" principle:
The thread running through this case hu been that the applicant is entitled to a license upon
making a prima facie case. My own personal regulatory philosophy compels me to reject this
approach. This Commission of its own motion, should seek to insure that a full and adequate
record is presented to it. A regulatory commission can insure continuing confidence in its
decisions only when it has used its staff and its own expertise in a manner not possible for
the uninformed and poorly financed public. With our intimate knowledge of other systems
and to a lesser extent of their plans, it should be possihle to resolve all doubts as to alternative

14The court appears to extend the Commission's responsibility to public safety interests as well as to NEPA.
Computerized research (using Westlaw) into federal court reports indicated thlt the phrase "balls and strikes"
occurs in 21 relevant modem cases, none of which cast .ny doubt on the vi.hility of the Sc,"ic lludso1l principal.
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sources. This may have been done but the record doesn't speak. Let it do so. [Emphasis
supplied.]

•••
For the [administrative process] to be successful in a particular field, it is imperative that
controversies be decided as 'rightly' as possible, independently of the fonnal record the
parties themselves produce. The ultimate test of the administrative [process] is the policy
that it fonnulates: not the fairness as between the parties of the disposition of a controversy
on a record of their own making. 15

The policy requiring the NRC to protect the public health and safety and the
environment in its proceedings is far stronger than any of the other contexts in
which that idea has been applied. All that is necessary is to be present at hearings
and limited appearance statements and to observe the difficulty that the most
capable, best informed of the inexperienced intervenors endure. Nuclear energy
is a difficult subject. In addition, studying the regulations is also difficult, even
for somewhat experienced judges; it is especially difficult for the uninitiated.
Surely all the arguments that other agencies should not merely call balls and
strikes are dwarfed by the need of the NRC not to just call balls and strikes in any
proceeding affecting public health, safety, and the environment. Consequently,
Congress took the unique step of adding independent expertise to the Atomic
Safety and Licensing Boards, thus assuring a mix of technical background from
which knowledgeable questions might be asked and knowledgeable conclusions
reached.

B.

NRC Precedents

NRC precedent broadly adopts the Scenic Hudson rule that a licensing board
is not just an arbiter of balls and strikes. For example, in Cleveland Electric
Illuminating Co. (perry Nuclear Power Plant. Units 1 and 2), ALAB-443, 6
NRC 741, 751-52 (1977), the Appeal Board approved of the Licensing Board's
discretionary decision to admit a report into evidence even though no party
had made a timely request that it do so. In Pennsylvania Power and Light
Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB-641, 13 NRC
550, 552 (1981), the Appeal Board refused to hear an interlocutory appeaP6
relating to Board questions and stated that it would not have heard an appeal
even if the Licensing Board had "raised the •.. issue on its own motion."

IS Citing Landis, The Administrative Process 39 (1938). a pre·NEPA authority.
16 At that time. the standard for interlocutory IPpeal (on motion of I party) was whether "absent immediate
Ippellate review, [it wouldJ1hreaten a party with serioos irreparable harm or pervuively affect the buic strocture
of the proceeding" (Surquehl»lfllJ, 13 !I.'RC It 551) Ind the Appeal Board did not consider I broadening of issues
in the proceeding to constitute such harm.
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In Metropolitan Edison Co. (TItree Mile Island Nuclear Station. Unit I),
ALAB-772, 19 NRC 1193, 1248 (1984), the Appeal Board spolce approvingly of a Licensing Board that "required licensee to produce additional evidence . . • ."17

ll.

RESPONSIBILITY OF THE PRESIDING OFFICER

The decision about whether or not to ask questions or to wait to see whether
the parties will develop the record adequately for themselves is rarely an easy
decision due to the complex nature of the extended proceedings that licensing
judges preside over. To act too soon might prejudice the rights of the parties to
pursue their own case. To wait too long, especially when it appears that certain
gaps in the record might not be filled by the parties independently, might be to
invite lengthy delay that can be avoided if the presiding officer's concerns are
voiced earlier.
There have been positive results when a presiding officer injected himself into
operating license and license amendment proceedings when his judgment and
the judgment of other board members called for it For example, in the course
of an evidentiary hearing in the Comanche Peak operating license case, the
Board took an extensive role in asking questions for Citizens for Sound Energy
(CASE), which seemed unable to conduct efficient and effective examinations
of witnesses.
Prior to the Board questioning in Comanche Peak, no one - not the Staff or
the Applicants or the Board - understood the allegations of serious engineering
defects being made by Jack Doyle, a career engineer who had once worked for
Texas Utilities. As a result of the questioning, extensive safety deficiencies were
identified, confirmed by the Staff and, ultimately, resolved by the Applicants.
Texas Utilities Generating Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83-81, 18 NRC 1410 (1983).
The Board asked many written questions in Comanche Peak. including:
LBP-85-32, 22 NRC 434 (1985) (extensive questions about the proposed
comprehensive review of the design and construction of the plant); LBP-8446. 20 NRC 1403 (1984) (Board expresses concern that Applicants' answer
to a previous question about welding repairs was not responsive); LBP-85-37,

17 Su also Te%fJ.f UuUue.r GeneraU1lg Co. (Cananche Peak Steam Electric Station, Units 1 and 2), LBP·83·69,
18 NRC 1084, 1086 (1983) (granting a motion ror reccnsidention and ltating, "[wJe must assure that relevant
and material evidence bearing on the admitted contention is IIIfficiently well developed 10 that we can prepare
a reasoned decision resolving the issues before usj; CuveltJ1ld Electric 111umiM/i1lg Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP·83·3, 17 NRC 59 (1983) (the Board independently denies a motion ror lummary
disposition even though intervenors railed to respond); Dub Power Co. (Catawba Nuclear Station, Units 1 and
2), LBP-75-34, 1 NRC 626, 655 (1975) ("a board must, in order to carry out its public interest obligations, ensure
that the parties place on the record sufficient racts on which to base a reasoned conclusionj.
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22 NRC 601 (1985) (paint quality); LBP-86-36A, 24 NRC 575 (1986) (quality
assurance and trending); and LBP-83-43, 18 NRC 122, 150-53 (1983) (questions
asked by the Board prior to the appointment of the Board chair).
It should be noted that the Comanche Peak case was resolved through a
voluntary settlement among the parties, thus saving enormous expenditures on
further litigation and possible attendant delay. It appears probable that the Board
questions contributed to increased understanding among the parties which helped
to establish the conditions for settlement
In Consumers Power Co. (Big Rock Point Plant), LBP-82-97, 16 NRC 1439
(1984), the Licensing Board reached conclusions adverse to Consumers Power
as a result of extensive questions that it asked concerning fuel pool criticality.
Although the Licensing Board was correctly reversed, on legal grounds that
had not been argued before it, the Appeal Board reviewed the extensive
questioning conducted by the Licensing Board without a hint of disapproval that
the questioning had occurred. [d., ALAB-725, 17 NRC 562, 564-66 (1983).
In one aspect of the Point Beach tUbe-sleeving amendment case, an intervenor
was declared in default when it refused to show up for a scheduled prehearing
conference and refused to answer the Board's questions about the validity of
its excuse. Wisconsin Electric Power Co. (point Beach Nuclear Plant, Units 1
and 2), LBP-82-108, 16 NRC 1811 (1982). At least two sets of substantive
questions also were asked: id., LBP-81-39, 14 NRC 819 (1981); id., LBP-8144, 14 NRC 850 (1981).
In the Point Beach case, the Board appears to have effected great speed
through its questioning. The Federal Register notice of the appointment of
the Board occurred on August 25, 1981, and an authorization of a license
amendment to conduct certain tUbe-sleeving experiments was published on
November 5, 1981. Point Beach, LBP-81-55, 14 NRC 1017, 1019 (1981). The
questions asked were very helpful in reaching a rapid and proper determination
in this case. 18
In.

CONCLUSION

The Staff will be asked to clarify the status of the hearing file, including
whether or not it is currently complete and, if not, when it may be made
complete.

18 WircoMi.. EI~clric Pow~r Co. (Point Beach Nuclear Plant, Unit I), ALAB·696, 16 NRC 1245, 1262·64 (1982),
closely reviewed Board procedures despite the fact that rcvcnible error had not occurred. In the coone of that
review, the Board was never criticized for asking questions of its own. It waS advised that a "show causc"
procedure was not necessary and thlt the Board should not purposely deviate from C<XYImission procedunl rules,
which contain enough flexibility in themselves to permit expedition.
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IV.

ORDER

For all the foregoing reasons and based on consideration of the entire record
in this matter, it is, this 13th day of October 1989, ORDERED:
A. The Staff of the Nuclear Regulatory Commission shall clarify the status
of the hearing file in this case within 10 days of receipt of this Order.
B. The Staff of the Nuclear Regulatory Commission shall include in the
hearing file any materials or studies in its possession (that are not already in the
hearing file) that relate to the way in which pollution at the Santa Susana facility
was deposited there and to Rockwell's responsibility or lack of responsibility
for that pollution.
Presiding Officer,
Peter B. Bloch
ADMINIS1RATlVE JUDGE
Bethesda, Maryland
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ATTACHMENT A
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdministratIve Judge:
Peter B. Bloch

In the Matter of

Docket No. 70-25
(ASLBP No. 89-594-01-ML)
(Special Nuclear MaterIal
License No. SNM-21)
(Request to Renew
for 10 Years)

ROCKWELL INTERNATIONAL
CORPORATION
(Rocketdyne DIvisIon)

MEMORANDUM AND ORDER
(Request for Information)
After reviewing the Affidavit of Robert T. Lancet, filed by Applicants on
September 27. 1989. I have some additional concerns and questions.
I have preliminarily and tentatively reached the following numbered conclusions. subject to further consideration should any of the parties submit contrary
filings or argument, that:
1. The following incidents, disclosed by Applicants, have in common that
they were contributed to by a material defect or other design error that may
have been caused by careless engineering: (a) 9/23/88, "improper material
selection by designer"; (b) 6/20/88, "material incompatibility"; (c) 2/18/86,
"material defect" (appears to have resulted from improper plugging of the
drain line - not clear the extent to which this is an engineering error);
(d) 9/26/85, "material failure" (not clear whether this resulted from improper
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engineering or even whether the disposition represented proper engineering -

see the similar incident on 2/18/86); (e) 4/13/84, "incompatible material"; (f)
7/1/82, failure of a gasket seal - with prescription for regular inspections
but no indication of engineered gasket life or replacement period; (g) 5122181
(apparently inadvertently omitted from Table 1), sodium leak due to intergranular
stress corrosion cracking apparently caused by direct contact between mineral
fiber insulation and the pipe, with "no sheet metal oven between"; (h) 8/5{72,
"design error resulted in fatigue failure of thermowell" (failure of engineer to
consider properly forces resulting from flow-induced vibration); (i) 2/6{71, cause
of incident not clear but solution is to re-engineer the system to delete a hot
trap; and G) 9/28{70, "material failure" (bellows seal valve to be replaced by a
stem freeze seal type valve).
2. This may represent a pattern of events that should have been trended.1
3. The reports given may also show patterns with respect to procedure errors
and operator errors, possibly due to training, quality assurance deficiencies, or
personnel selection. There appears to be insufficient information on the forms to
know whether any systematic errors of these types exist. There is no indication
on the forms that serious attention has been given to trending.
I respectfully request that similar reports (unusual occurrences, NCRs, RDs,
environmental nonconformance reports, etc.) for events that occurred during the
past 20 years, involving releases of radioactive materials, should be filed within
1 month, regardless of whether or not the standards of 10 C.F.R. §§ 20.105
and 20.106 have been exceeded. Applicants may file other comments on this
memorandum within I month as well.
Intervenors may desire to litigate a concern derived from my inquiries. To
do so, they may file their concern within 28 days or, if it relates to Applicant's
response to this memorandum, within 15 days of the filing of that response.
Respectfully ORDERED,
Peter B. Bloch
ADMINISTRATIVE JUDGE

1 The Application is required by 10 C.ER. § 70.22(f), including fOOIlIOle 2 10 thaI section. to comply with 10
C.F.R. Part SO, Appendix B, particularly ~ XVI, which requires prompt identification and correction of conditions
adverse to quality and - for significant conditions - determination of the cause of the condition and corrcc:tive
action to preclude repetition.
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Cite as 30 NRC 311 (1989)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND UCENSING BOARD PANEL
Administrative Law Judge:
Morton B. Margulies

Docket No. 30·0S004·MLA
(ASLBP No. 90·S99·01·ML)
(Byproduct Material License
No. 22·08799·02)

In the Matter of

NORTHERN STATES POWER
COMPANY
(Pathfinder Atomic Plant)

RULES OF PRACTICE:

October 24, 1989

STANDING

A comprehensive review is conducted of the elements that are necessary
to establish standing under 10 C.F.R. Part 2, "Subpart L - Informal Hearing
Procedures for Adjudications in Materials Licensing Proceedings."

MEMORANDUM AND ORDER
(Hearing Request)
On August 24, 1989, the Nuclear Regulatory Commission published in the
Federal Register (54 Fed. Reg. 35,267) a notice of opportunity for hearing
on the proposed amendment of Byproduct Material License No. 22-08799-02,
issued to Northern States Power Company (Licensee), which would authorize it
to perform final decommissioning of the fuel-handling building and the reactor
building of the Pathfinder Atomic Plant, in Minnehaha County, South Dakota,
in accordance with the Licensee's decommissioning plan. The notice states that
the reactor terminated operation in September 1967. Subsequently, the fuel was
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removed, the reactor was permanently disabled, and the facility was refitted
with three package boilers that burn fossil fuel. The fuel-handling and reactor
buildings were partially dismantled and decontaminated, placed in a safe-storage
condition, and isolated from the balance of the plant.
By a joint petition timely filed September 22, 1989, Requestors Citizens
for Responsible Government,. South Dakota Resources Coalition, Technical Information Project, and Catherine Hunt seek a hearing on the proposed amendment
This proceeding is governed by 10 C.F.R. Part 2, "Subpart L - Informal
Hearing Procedures for Material Licensing Adjudications," 10 C.F.R. §§ 12011263. On October 11, 1989, pursuant to 10 C.F.R. § 2.1207, I was designated
to rule on the request for a hearing and, if necessary, to serve as the presiding
officer to conduct a hearing. In turn, I have appointed, in accordance with 10
C.F.R. § 2. 1209G), Administrative Judge Jerry R. Kline from the Atomic Safety
and Licensing Board Panel as a special assistant to assist me in taking evidence
and preparing a suitable record for review. Judge Kline's background will be
discussed further in this Memorandum.
Northern States Power Company has not filed an answer to Requestors'
petition for a hearing. NRC Staff, by letter of October 18, 1989, informed
me that it had decided not to participate in this proceeding as a party but that it
is willing to assist upon request.
Considering the posture of the proceeding, it would be premature to request Staff's assistance at this time. However, recognizing that the proposed
amendment is to permit decommissioning and an NRC environmental impact
statement or assessment will become part of the hearing file, a request for Staff
participation may be made by me at some future time during the course of the
proceeding.
This Memorandum will request additional information from each of the
Requestors in order that there be sufficient information available to rule on the
req~est for a hearing.

LEGAL REQUIREMENTS
Section 2.1205(g) of 10 C.F.R. provides that in ruling on a request for a
hearing, the presiding officer shall determine, inter alia, that "the requestor meets
the judicial standards for standing." Although the "Informal Hearing Procedures
for Adjudications in Material Licensing Proceedings" have only recently been
promulgated, i.e., February 28, 1989. the judiCial standards for standing have
long been in effect
Judicial concepts of standing require a showing that (a) the action sought in
a proceeding will cause injury-in-fact and (b) the injury is arguably within the
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zone of interests protected by statutes covering the proceeding. Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC
327,332 (1983). A petitioner should allege in a Nuclear Regulatory Commission
proceeding an injury-in-fact that is within the zone of interests protected by the
Atomic Energy Act of 1954 or the National Environmental Policy Act of 1969,
as amended. Niagara Mohawk Power Corp. (Nine Mile Point Nuclear Station,
Unit 2), LBP-83-45, 18 NRC 213, 215 (1983).
Economic interest as a ratepayer does not confer standing in NRC licensing
proceedings. Three Mile Island, CLI-83-25, supra, 18 NRC at 332 n.4. Those
economic concerns are more properly raised before state economic regulatory
agencies. Public Service Co. of New Hampshire (Seabrook Station, Unit 2),
CLI-84-6, 19 NRC 975, 978 (1984). Economic injury gives standing under
the National Environmental Policy Act only if it is environmentally related.
Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB413, 5 NRC 1418, 1421 (1977). Assertions of broad public interest in (a)
regulatory matters, (b) the administrative process, and (c) the development
of economical energy resources do not establish the particularized interest
necessary for participation by an individual or group in Nuclear Regulatory
adjudicatory process. Three Mile Island, CLI-83-25, supra, 18 NRC at 332.
For an organization to have standing, it must show injury in fact to its
organizational interests or to the interest of members who have authorized it
to act for them. If the organization is depending upon injury to the interests of
its members to establish standing, the organization must provide with its petition
identification of at least one member who will be injured, a deSCription of the
nature of that injury, and an authorization for the organization to represent that
individual in the proceeding. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1437 (1982).
Where an organization has no members, its sponsors can be considered equivalent to members where they financially support the organization's objectives
and have indicated a desire to be represented by the organization. Consolidated
Edison Co. ofNew York (Indian Point, Unit 2), LBP-82-25, 15 NRC 715, 734-36
(1982).
An organization cannot meet the interest requirements for standing by acquiring a new member who meets the interest requirements, more than 2 months after
the deadline for filing of intervention petitions, without establishing good cause
for the out-of:time filing. Washington Public Power Supply System (WPPSS
Nuclear Project No.2), LBP-79-7, 9 NRC 330, 335 (1979).
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THE REQUESTS FOR A HEARING
Having reviewed applicable law, it is apparent that the Requestors have not
submitted sufficient information to make a determination on their standing to
request a hearing.

A.

Citizens for Responsible Government

Requestor Citizens for Responsible Government describes itself as a nonprofit
corporation organized under the laws of the State of South Dakota, that is
governed by a three-member Board of Directors, and has no members.
It, and the three other Requestors all subscribe to the same set of stated
interests. They say in substance:
(1) Requestors and their members are taxpayers with the State of South
Dakota. An inadequate or inappropriate decommiSSioning of the plant
will cause state and local taxes to rise, to their detriment.
(2) Requestors and their members reside within and hold property within
the area reasonably expected to be impacted by decommissioning
activities. An inadequate or inappropriate decommissioning will
jeopardize the health and safety of Requestors and their members
and will diminish the value of their property.
(3) Requestors and their members are ratepayers within the area serviced
by Northern States Power Company. An inadequate or inappropriate
decommissioning will cause a rise in charges for electricity by the
utility and affect Requestors in a detrimental fashion.
(4) Requestors and their members will be affected by the environmental
and radiological impacts of the decommissioning. An inadequate or
inappropriate decommissioning will degrade the soil, water, and air
in violation of state and federal laws and regulations.
Citizens for Responsible Government has not provided sufficient information
for determining its standing. The purpose of the corporation is unknown. It has
no members so that it evidently cannot be proceeding in their behalf. Should it
have financial sponsors that support the organization's objectives and desire to
be represented by Citizens for Responsible Government, it can represent them.
To do so, Requestor must identify at least one sponsor who will be injured, give
a description of the nature of that injury, and provide an authorization for the
organization to represent that sponsor in the proceeding.
Whether an organization seeks standing on its own, or in a representational
capacity, it must specifically answer the question, "What is the injury-in-fact,
within the zone of interests protected by the Atomic Energy Act or the National
Environmental Policy Act, upon which Requestor relies?"
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Looking to its four stated interests, I find that, as to (I), its economic interest
as a state and local taxpayer does not provide a basis for standing in this
proceeding. It is not within the zone of interests protected by the Atomic Energy
Act or the National Environmental Policy Act." Likewise, as to (3), Requestor's
economic interest as a ratepayer is not protected by the Nuclear Regulatory
Commission. The proper forums for such interests are state and local agencies.
As to interest (2), residing and holding property within an area expected to be
impacted by decommissioning activities so as to jeopardize the health and safety
of the Requestor, this can provide a satisfactory basis to establish standing.
The interest as set forth is too general to be legally sufficient. A Requestor
acting in its own behalf or in any representative capacity should set forth the
nature of the property and its proximity to the plant, as well as for any residence
relied upon, and should state more specifically how the health and safety of the
Requestor is expected to be jeopardized. Citizens for Responsible Government
should supplement its request with such information.
As to Requestor's additionally stated interest in (3), of not having the value
of its property diminished, this injury cannot be considered, unless it can be
shown that economic injury is protected against by the Atomic Energy Act or
the National Environmental Policy Act.
As to stated interest (4), concerning environmental and radiological impacts
of the decommissioning that will degrade the soil, water, and air in violation
of federal laws and regUlations, again it is too general to be legally sufficient.
Information should be furnished to establish the locale of the soil, water, and
air that is the subj~ct of the concern, the relationship of the organization to it,
and a statement as to the nature of the environmental and radiological impacts
that are expected to cause the alleged degradation.
Requestors further stated interest in (4), for prohibiting violations of state
laws and regulations, would best be handled by the appropriate state bodies.

B.

South Dakota Resources Coalition

The organization is described as a nonprofit, South Dakota Corporation
having 120 citizen members and 10 member groups. It subscribes to the same
interests that were previously set forth. The same rulings on interest made as
to Citizens for Responsible Government are equally applicable to South Dakota
Resources Coalition. Similar omissions of information, as previously discussed,
exist as to this Requestor and should be furnished so that a ruling can be made
as to its standing.
Because South Dakota Resources Coalition has members, it can representationally participate for the interest of members who have authorized it to act for
them. In so doing, the organization must provide with its petition identification
of at least one member who will be injured. a description of the nature of that
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injury, and an authorization for the organization to represent that member in the
proceeding.
It is noted from the signatures on the petition that Catherine Hunt is president
of South Dakota Resources Coalition. She also seeks individual participation
status on the basis that she resides in Garretson, South Dakota, within 20 miles
of the Pathfinder Plant, that she owns land and property that would be affected
by the decommissioning and travels a road located within a few hundred feet
from the plant.
South Dakota Resources Coalition may base its standing on representing
Catherine Hunt, it being assumed from her office in the organization that she is
a member and has authorized the corporation to act for her. However, she must
describe her alleged injury in greater detail than she has.
The proximity of a person's home or property can be relevant to standing
depending on the radiological materials and the potential hazard involved. There
must be sufficient information provided to determine that there is a possibility
of injury.
A presumption of standing may exist if one is frequently within a few hundred
feet of a site. Catherine Hunt should supplement the information she provided
by describing the nature of her travel near the plant, including its frequency.
C.

Catherine Hunt

Catherine Hunt can have her interest protected by participating as an individual or by having South Dakota Resources Coalition represent her interest. It
would be detrimental to the process to have a person appear in the proceeding
individually and to be represented by an organization. Assuming Catherine Hunt
has provided all the necessary information to establish standing individually or
for representation by the organization, she should elect whether to appear individually or to be represented by the organization. If she wishes to proceed with
both representations, she should inform the presiding officer of the reasons for
the need to do so. This should be done when the other additional information
requested is filed.
D.

Technical Information Project

Technical Information Project is a nonprofit, South Dakota corporation
governed by a ten-member Board of Directors and has nine member groups.
Like the other organizations, its purpose is unknown. That information should be
furnished aJong with the type of information requested of the other organizations.
In that its stated interests are identical to the others, the same ruling on interest
is made as to Technica1 Information Project.
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It should be pointed out that an organization acting in a representational
capacity for its standing does so based on the interest of its members. In
that Technical Information Project only has member groups, its acting in a
representational capacity only extends to its member groups and not to the
member groups' members.
The information requested above of the Requestors shall be filed (mailed)
by November 17, 1989. Without this information, it is premature to determine
whether Requestors' specified areas of concern are germane to the subject matter
of this proceeding.

ADDITIONAL RULINGS
Requestors have requested that, if a hearing is granted, it be held in Sioux
Falls, South Dakota. It should be pointed out that under the rules, the granting of
a request for a hearing is not synonymous with the granting of an oral hearing.
Section 2.1233 of 10 C.F.R. provides that the hearing process will commence
with written presentations. Section 2.1235 allows for oral presentations upon a
determination that it is necessary to create an adequate record for decision or in
the discretion of the preSiding officer. It is the Commission's practice to hold
oral hearings in the area of the plant site. Should an oral hearing be held, it will
be held in Sioux Falls, Minnehaha County, South Dakota.
Requestors suggest that any hearing date regarding this matter await completion of all necessary documentation, more particularly the Environmental
Assessment. The suggestion is consistent with the procedures set forth in the
regulations, which will be followed. Section 2.131 of 10 C.F.R. provides for
the filing of the hearing file in the docket within 30 days of the entry of an
order granting a hearing. It should "consist of the application and any amendment thereto, any NRC environmental impact statement or assessment relating
to the application, and any NRC report and any correspondence between the
applicant and the NRC that is relevant to the application." Section 2.1233 of
10 C.F.R. further provides that after the NRC Staff has made the hearing file
available, the parties and participants shall be afforded the opportunity to submit
their written presentations.
For future filings in the proceeding, whether of pleadings or statements, the
signatures that appear on the documents should be those of the individuals for
whom the documents were prepared and not those of individuals signing for the
persons.
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APPOINTMENT OF ADMINISTRATIVE JUDGE KLINE
I have appointed Administrative Judge Jerry R. Kline as a special assistant
for taking evidence and preparing a suitable record for review because of his
technical abilities. He is well qualified, being an environmental scientist and
having served as an Administrative Judge for 7 years with the Atomic Safety
and Licensing Board Panel.
In an attached statement, Judge Kline calls attention to certain facts that relate
to a family connection with the Licensec, which he believes do not disqualify
him from participation.
Judge Kline's participation in this proceeding has been held in abeyance
pending (1) a determination of who the parties to the proceeding wiII be and
(2) a review is made of any objections from the parties as to his participation
in the case. Following a determination of who the parties to the proceeding
will be, they will be given 10 days within which to file any objection to his
participation.
It is so ORDERED.
Morton B. Margulies, Presiding
Officer
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
October 24, 1989

STATEMENT OF JUDGE KLINE
Judge Kline advises of the following facts that might have a bearing in his
participation in this case as special adviser to Judge Margulies.
(1) My father, Frederick A. Kline (deceased), was employed by Northern
States Power Company in Minneapolis, Minnesota, from approximately 1931 to approximately 1970.
(2) My father drew a retirement pension from the company from approximately 1970 until his death in 1980.
(3) My mother now receives a monetary pension from the company.
(4) My mother lives in Minneapolis, Minnesota, and is not a member of
my immediate household which is located in Silver Spring, Maryland,
(5) I am not a fiduciary on my mother's behalf.
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(6)

My mother has no financial interest in the subject matter of this
proceeding or any other interest that could be affected by the outcome
of the proceeding.
I conclude that none of the foregoing facts require me to disqualify myself
from this case under the standards of 28 U.S.C. §455(b). The foregoing
information is disclosed to the parties so that they may have the opportunity to
object to my participation in this case under the standards of 28 U.S.C. § 455(a)
which requires a judge to disqualify himself if his impartiality might reasonably
be questioned.
Jerry R. Kline
ADMINISlRATIVE JUDGE
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Before Administrative Judge:
Charles Bechhoefer

Docket No. 70-36-MLA

In the Matter of

(ASLBP No. 89-593-01-MLA)

(Special Nuclear Materials
LIcense No. SNM-33)
COMBUSTION ENGINEERING, INC.
(Hematite Fuel Fabrication Facility)

October 27, 1989

The Presiding Officer in a materials license proceeding approves a stipulation
between the Applicant and two Intervenors, grants the withdrawal of those
Intervenors subject to the terms of the stipulation, dismisses a third Intervenor,
grants the requested withdrawal of a petitioner for intervention, and terminates
the proceeding.

PREHEARING CONFERENCE ORDER
(Settlement Agreement and Termination of Proceeding)
This proceeding involves a proposed amendment to the materials license of
Combustion Engineering, Inc. (Applicant), to authorize the Applicant to operate
new pellet production lines at its facility in Hematite, Missouri. The undersigned
has been designated Presiding Officer.l Parties to the proceeding, which is
being conducted under 10 C.F.R. Part 2, Subpart L, the Commission's Informal
Hearing Procedures for Adjudications in Materials Licensing Proceedings, are
1 S4 Fed. Reg. 31.749 (Aug. 1,1989).
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the Applicant and three Intervenors: State Senator Jeremiah W. (Jay) Nixon,
Ms. Martha T. Dodson, and Ms. Karen Sisk.2 The Coalition for the Environment
had also sought admission to the proceeding; ruling on its petition had been
deferred.3
On October 25, 1989, the Presiding Officer conducted a prehearing conference in Hillsboro, Missouri.4 Participating parties at the conference were the
Applicant, Senator Nixon, and Ms. Dodson. At the conference, the participating parties agreed to a settlement designed to terminate the proceeding, subject
to specified conditions. The text of the agreement is set forth as an Appendix
to this Order.s
In LBP-89-25, supra, I had directed the Intervenors and petitioner to file
statements of proposed issues that they wished to litigate. Senator Nixon and
Ms. Dodson filed statements which together included nine issues. By letter dated
October 19, 1989, the Coalition stated that it was withdrawing its intervention
petition. Ms. Sisk neither filed a statement of proposed issues nor appeared at
the prehearing conference.
In LBP-89-25, supra, I urged the parties to attempt to settle the outstanding
issues. I suggested the prehearing conference as an appropriate medium for
conferring on settlement The agrecment presented to me at the conference
represents a fruitful outcome of this effort The participating parties each
agreed that, subject to my approval of the stipulation, the proceeding should
be terminated. Tr. 54 (Applicant); Tr. 53 (Sen. Nixon); Tr. 54 (Ms. Dodson).
As I stated at the conference, I am accepting the stipulation (Ir. 4849,
54). Its terms are not inconsistent with NRC regulations and represent a fair
settlement for the parties. As I also announced, I am accepting the withdrawal
of the Coalition for the Environment and am dismissing the petition of Ms. Sisk
for failure to file a statement of issues or to appear at the conference (Ir. 49,
54).6

2By letter dated August 3,1989, the NRC Staff, IS permitted by 10 C.F.R. 12.1213, declined to participate in
the proceeding. The Staff responded satisfactorily to ocrtain questions that I posed to it.
3 Rulings on various intervention petitions appear in Memorandum and Order (Requests for • Hearing), LBP·89·
23,30 NRC 140 (1989), Ind in Memorandum Ind Order (Additional Intervention Petitions, Issues, Ind Schedules),
LBP·89·25, 30 NRC 187 (1989).
4 On the prior evening. October 24, 1989, the Presiding Officer heard limited appearance statements from members
of the public, as luthorized by 10 C.F.R. 12.1 211 (I). The conference Ind limited Ippearance session were each
IMounCed in LBp·89·25. supra note 3. Notice of the conference Ind limited appearance session, dated September
26.1989, was published in 54 Fed. Reg. 40.548 (Oct. 2, 1989).
'The Appendix consists of I retyped version of the original, which included hand·written changes to a typewritten
docwnent. Copies of the original are bound into the transcript, following the last plge of each lession (ff. Tr. 37
and 55). Pages of the October 25, 1989 transcript were initillly numbered 1·18 but have been renumbered
as Tr. 38·55, following consecutively the numbers of the October 24. 1989 session. This Order refers to the
renumbered transcript pages.
fThe Appliclnt advised that it had unsuccessfully attempted to contact Ms. Sisk concerning issues that she wished
to raise CTr. 41). I previously had ascertained by telephone that the date for the conference was convenient for
(Coflti1Wl!d)
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Finally, the questions that I posed to the Applicant and Staff in LBP-89-25,
concerning criticality standards inherent in certain of the concerns expressed by
the initial intervention petitions, were satisfactorily answered. During the limited
appearance session, I asked for a report at the prehearing conference concerning
the Applicant's plans for conforming to the Commission's regulations on offsite
emergency planning, which go into effect next year but, to some extent, were
inherent in the relief sought by certain of the Intervenors' issues (Tr. 19). After
receiving the proposed stipulation, I made no further inquiry on this question,
inasmuch as the terms of the stipulated agreement appear to respond to the
Intervenors' concerns in this regard.
Accordingly, on the basis of the foregoing, it is, this 27th day of October
1989, ORDERED:
1. The stipulation of Senator Jeremiah W. (Jay) Nixon, Ms. Martha T. Dodson, and the Applicant, as set forth in the Appendix to this Order, is approved.
2. The withdrawal of the intervention petitions of Senator Jeremiah W. (Jay)
Nixon and Ms. Martha T. Dodson is approved, subject to the terms of the abovereferenced stipulation.
3. The requested withdrawal of the petition of the Coalition for the Environment is granted.
4. The intervention petition of Ms. Karen Sisk is dismissed for failure of
Ms. Sisk to have filed a statement of issues or to have participated at the
prehearing conference.
5. This proceeding is terminated.
6. Pursuant to 10 C.F.R. §2.1251, this Order is effective immediately and
will constitute the final action of the Commission thirty (30) days after the date
of its issuance unless an appeal is taken in accordance with 10 C.F.R. § 2.1253.
As set forth in 10 C.F.R. §§ 2.1253 and 2.762, any party may file an appeal from
this Order within 10 days of service hereof. Appeals are to be filed with the
Atomic Safety and Licensing Appeal Board and must conform to the standards
set forth in 10 C.F.R. § 2.762.
Charles Bechhoefer, Presiding
Officer
ADMINISlRATIVE JUDGE
Bethesda, Maryland
October 27, 1989

Ms. Sisk (IS well IS for the other partidpanl5). When Ms. Sisk filed no sUtement of issues. I again sought to
contact Ms. Sisk to asceruin her continuing interest in the proceeding but was unable to reach her.
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APPENDIX
Joint Stipulation Among Combustion Engineering, Inc.,
Sen. Jeremiah W. (Jay) Nixon, and
Mrs. Martha Dodson
1. The amendment does not authorize an increase in the limitations on
quantities of radioactive material authorized on site.
2. The amendment will not authorize an increase in quantities of uranium
product transported to and from the site by Combustion Engineering.
3. Combustion Engineering's intention is to remove low-level radioactive
waste produced by the pelletizing operations under the amendment from the site
for disposal at an approved offsite facility, as reasonably available. Except for
high-efficiency filters (used to remove uranium from exhaust air), Combustion
Engineering does not anticipate any significant increases in the quantity of lowlevel radioactive waste from this amendment
4. On or before July 27, 1990, Combustion Engineering will comply with
the NRC's new regulations on funding decommissioning (10 C.F.R. § 70.25).
These regulations provide greater independent assurance of the availability of
funds for decommissioning than under the NRC's practices in 1979.
5. Upon approval by the NRC, Combustion Engineering will provide an
additional remote sampling site. In the unlikely event of releases of radioactive
material in excess of license "action levels," Combustion Engineering will
perform radiation surveys, including, as appropriate, offsite surveys.
6. In the event of an offsite release - similar or more severe than that which
occurred in August 1989 - Combustion Engineering will notify, as appropriate,
offsite response organizations.
7. Combustion Engineering will continue to work with the NRC to meet
the NRC's regulatory requirements concerning the evaporation ponds.
This Joint Stipulation will become effective upon the Presiding Officer's
approval of the withdrawal of the petitions of Senator Nixon and Mrs. Dodson
and the termination of the NRC proceedings.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Kenneth M. Carr, Chairman
Thomas M. Roberts
Kenneth C. Rogers
James R. Curtiss

Docket Nos. 50-335
50-389

In the Matter of

FLORIDA POWER & LIGHT
COMPANY

(St. LucIe Nuclear Power Plant,
UnIts 1 and 2)

November 30,1989

The Commission denies Petitioner Thomas J. Saporito, Jr. 's request to
intervene and for a hearing on its grant of Licensee's request for an exemption
from the requirements of 10 C.F.R. Part 20, Appendix A, footnote d-2(c),
concerning the use of ''protection factors" in respirators used by workers in
radioactive environments. The Commission finds that Petitioner's request fails to
meet the threshold standards for instituting a proceeding under the Commission's
regulations.
AEA:

HEARING RIGHT

Even if section 189a of the ABA requires an adjudicatory hearing on a request
for an exemption from the Commission's regulations, threshold procedural
requirements for institution of a hearing still have to be met.
RULES OF PRACTICE:

STANDING TO INTERVENE

The Commission has consistently applied "contemporaneous judicial concepts" of standing to determine whether a petitioner has a sufficient interest in
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a proceeding to be entitled to intervene as a matter of right. Portland General
Electric Co. (pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC
610, 614 (1976); Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), CLI-83-2S, 18 NRC 327, 332-33 (1983).

RULES OF PRACTICE:

STANDING TO INTERVENE

Judicial concepts of standing require a showing that (a) the action sought in
a proceeding will cause "injury in fact," and (b) the injury is arguably within
the "zone of interests" protected by the statutes governing the proceeding.

RULES OF PRACTICE:
IN FACT)

STANDING TO INTERVENE (INJURY

Living within a specified distance from a plant does not in all cases establish
standing. In situations not involving the construction or operation of the
reactor itself or major alterations to the facility with a clear potential for offsite
consequences, in order to establish standing a petitioner must allege some
specific "injury in fact" that will result from the action taken.

MEMORANDUM AND ORDER
I.

INTRODUCTION

This matter is before the Commission on a request for a hearing and petition
to intervene by Mr. Thomas J. Saporito, Jr. ("Petitioner"), on behalf of himself
and the Advanced Electronics Corporation, regarding a request by Florida Power
and Light (''FPL'' or ''Licensee'') for an exemption from one of the Commission's
regulations at the St. Lucie facility. After due consideration, we deny the request
because the Petitioner has not demonstrated a cognizable interest that could be
addressed in any proceeding. 10 C.F.R. § 2.714(a)(2).

n.

FACTUAL BACKGROUND

On February 3, 1988, FPL filed an application for an exemption from the
requirements of 10 C.F.R. Part 20, Appendix A, footnote d-2(c), dealing with
the use of "protection factors" in respirators used by workers in radioactive
environments. Briefly, the requested exemption would allow FPL to take credit
for a "protection factor" when using a "sorbent," i.e., a chemical absorbent, in
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an air-purifying respirator in an atmosphere contaminated with a radioiodine gas
or vapor. FPL workers would then use air-purifying respirators in place of either
supplied-air or self-contained respirators in those areas where airborne levels of
radioiodine necessitate respiratory protection.
In its request for the exemption, FPL argued that the air-supplied apparatus
can limit a worker's efficiency because the worker is restricted to the reach
of the air supply hose. The self-contained apparatus is usually very heavy
and cumbersome with a limited air supply, making wearers less mobile and
less efficient in performing their duties. Air-purifying respirators, however, are
lighter and (according to FPL) their use would reduce the workers' physical effort
and time spent in the work area, thereby reducing the workers' occupational
exposure.
The requested exemption is necessary if FPL is to use this type of respirator
because the Commission's regulations provide that "[n]o allowance is to be made
for the use of sorbents against radioactive gases or vapors." See 10 C.F.R. Part
20, Appendix A, footnote d-2(c) (1989). Therefore, FPL submitted test data to
the NRC Staff demonstrating that a particular brand of sorbent-containing, airpurifying respirators, the SCOTI 631-TEDA-H canister, provided a protection
during continuous use for more than 8 hours in a specified
factor of
environment of radioiodines in gaseous or vapor form. See 54 Fed. Reg. 32,54546. FPL argued that these data satisfied the requirements for Commission
authorization of the use of this equipment in the absence of normal certification.
See 10 C.F.R. §20.103(e). Thus, FPL requested an exemption under 10
C.F.R. § 20.501 allowing the use of that particular brand of respirator with its
tested "sorbents."
The NRC Staff reviewed the request and supplemental filings by FPL and
determined that granting the exemption would not have a significant impact
on the human environmenL Therefore, the Staff published an "Environmental
Assessment and Finding of No Significant Impact" in the Federal Register.
54 Fed. Reg. 31,902 (Aug. 2, 1989). The ''Environmental Assessment" did
not contain a ''Notice of Opportunity for a Hearing," which is published when
Commission regulations provide the opportunity to request a hearing regarding
the proposed action under the Atomic Energy AcL The Staff then made a
finding that granting the exemption would not result in any undue hazard to
life or property. See 10 C.P.R. § 20.501. Accordingly, the Staff granted the
requested exemption and published notice of that action in the Federal Register.
54 Fed. Reg. 32,545 (Aug. 8, 1989).
On August 14, 1989, the Commission received Mr: Saporito's petition.
Mr. Saporito alleges that he (and the Advanced Electronics Corporation) resides
in Jupiter, Florida, approximately 40 miles from the SL Lucie facility, and that he
"otherwise users] and enjoy[s] a geographic area within the immediate vicinity
of the St. Lucie nuclear power plants ••.." Petition at 1-2. He further alleges

so
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that he is "an appropriate party to represent the interest of persons similarly
situated and those persons currently employed by the licensee whose interests
might otherwise go unrepresented." [d. at 2.
Mr. Saporito then alleges that granting the exemption would (1) "result in a
substantial increase in the amount of low-level solid waste due to the disposal
of used sorbent canisters;" (2) "result in the [FPL] employees being subjected
to a much higher possibility and risk of internal radioactive contamination;"
(3) "most likely increase the individual or cumulative occupational radiation
exposure. •• by increasing worker time spent in radiation areas;" and (4)
"most likely increase the employee's risk to heat stress effects due to the loss
of the cooling effect from the forced air respirators." [d. at 3.
Finally, Mr. Saporito argues that if he were permitted to intervene, he "would
[attempt to] address • • • the following issues:" (1) any risk of health and
safety to the FPL employees; (2) the increase in low-level waste generated by
FPL; (3) the validity of the justification for the exemption offered by FPL; (4)
the validity of the NRC Staff's determination; and (5) the NRC Staff's alleged
failure to consult with any other agencies or persons in their consideration of
the exemption. [d. at 3-4.
FPL and the Staff have responded, urging that we deny the petition to
intervene. Both FPL and the Staff argue that we should deny the petition because
neither the Atomic Energy Act nor NRC regulations provides an opPortunity to
request a hearing on an exemption from the Commission's regulations. The
Staff also asserts that procedural requirements for institution of a hearing have
not been met. We address these arguments in the analysis that follows.

m.
A.

ANALYSIS

Hearing Rights

As we noted in Carolina Power & Light Co. (Shearon Harris Nuclear Power
Plant), CLI-86-24, 24 NRC 769, 774 (1986), "[e]ven if § 189a of the Atomic
Energy Act required an adjudicatory hearing on this exemption request, . . .
threshold procedural requirements for institution of a hearing would still have to
be met." Since, as we will discuss below, the Petitioner has failed to demonstrate
compliance with the basic procedural requirements for a hearing, we need not,
and once again do not, reach and address the broader question as to whether the
Atomic Energy Act establishes the right to request a hearing on exemptions in
the first place.

328

B.

Procedural Requirements for a Hearing

Initially, the Petitioner fails to satisfy the Commission's "interest" requirements. We have consistently applied "contemporaneous judicial concepts" of
standing to determine whether a petitioner has a sufficient interest in a proceeding to be entitled to intervene as a matter of right. Portland General Electric
Co. (pebble Springs Nuclear Plant. Units 1 and 2), CLI-76-27, 4 NRC 610, 614
(1976); Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I),
CLI-83-25, 18 NRC 327, 332-33 (1983). ''These concepts require a showing that
(a) the action will cause 'injury in fact' and (b) the injury is arguably within the
'zone of interests' protected by the statutes governing that proceeding." Three
Mile Island, CLI-83-25, supra, 18 NRC at 332.
In this case, the exemption at issue deals with the protection of workers in
the plant. not protection of the general public. In other words, those individuals
affected will be workers in the plant. not members of the general public. The
Petitioner is not a worker at the plant and has not alleged an "injury in fact"
that he may suffer as a result of the Commission decision in this case.
Moreover, the Petitioner must himself fulfill the requirement for standing; he
may not derive standing from the interests of another person or organization,
Detroit Edison Co. (Enrico Fermi Atomic Power Plant. Unit 2), ALAB-470, 7
NRC 473, 474-75 & n.l (1978); Tennessee Valley Authority (Watts Bar Nuclear
Plant. Units 1 and 2), ALAB-413, 5 NRC 1418, 1421 & n.4 (l977), or represent
them without express authorization. Houston Lighting and Power Co. (AlIens
Creek Nuclear Generating Station, Unit I), ALAB-535, 9 NRC 377, 394-400
(1979). Thus, absent some express authorization, the Petitioner cannot represent
FPL employees in the plant. especially since they have not indicated any intent
to intervene in opposition to this exemption themselves.1
Finally, the petition is not saved by its reference to the potential for the
creation of additional low-level waste in the form of used sorbent canisters.
See Petition at 3. It is true that in the past, we have held that living within a
specific distance from the plant is enough to confer standing on an individual or
group in proceedings for construction permits, operating licenses, or significant
amendments thereto such as the expansion of the capacity of a spent fuel pool.
See, e.g., Virginia Electric and Power Co. (North Anna Power Station, Units
1 and 2), ALAB-522, 9 NRC 54 (l979). However, those cases involved the
construction or operation of the reactor itself, with clear implications for the
offsite environment, or major alterations to the facility with a clear potential for
offsite consequences. See, e.g., Gulf States Utilities Co. (River Bend Station,
Units 1 and 2), ALAB-183, 8 AEC 222, 226 (1974). Absent situations involving

1AdditiataUy me petition does not cIirecIly addrea me three r.cton or 10 C.F.R. 12.714(d)
f 2.714(.)(2).
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II

requited in

such obvious potential for offsite consequences, a petitioner must allege some
specific "injury in fact" that will result from the action taken: here, the granting
of the exemption. In this case, the Petitioner has not alleged any "injury in fact"
that he will suffer because of the accumulation of used sorbent canisters at
the plant. Thus, we find that he has not satisfied the Commission's "interest"
requirements.

IV.

SUMMARY

In summary, we find that the petition fails to meet the threshold standards
for instituting a proceeding under the Commission's regulations.2 Therefore, we
need not determine whether the Petitioner has raised a "material issue of fact"
regarding the factual determinations underlying the granting of the exemptions,
or reach the generic question of whether section 189a of the Atomic Energy Act
provides the opportunity to request a hearing on a proposed exemption from a
Commission regulation. Carolina Power & Light Co. (Shearon Harris Nuclear
Power Plant), CLI-86-24, 24 NRC 769, 774-75 (1986), afl'd sub nom. Eddleman
v. NRC, 825 F.2d 46 (4th Cir. 1987). Accordingly, the request for hearing and
petition for leave to intervene are denied.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 30th day of November 1989.

2We emphltieally reject the licensee'. IUggemon thst the Commission cannot revoke an exemption. Sel FPL
Respaue It 4. U the Canmissim has authority to grant an exemption, it certainly has authority to revoke thst
excmptim.
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Docket Nos. 50-443-0L
50-444-0L
(Offslte Emergency
Planning Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, sf al.
(Seabrook Station, Units 1
and 2)

November 7, 1989

In reviewing LBP-88-32, 28 NRC 667 (1988), concerning the New Hampshire Radiological Emergency Response Plan (NHRERP) for the Seabrook Station, with respect to those portions of the decision concerning letters of agreement (LOAs), transportation availability and support services, decontamination
and reception centers, and sheltering of beach population, the Appeal Board
reverses and remands for further consideration the Licensing Board's findings
that: (I) school personnel are recipients of emergency response services and,
therefore, are not required to execute LOAs concerning the evacuation of students; (2) evacuation times for hospital, nursing home, and other special facility
advanced life support (ALS) patients are adequately reflected in evacuation time
assumptions; and (3) no further implementing details are required for sheltering options. The Appeal Board also holds that the Licensing Board erred in
granting a motion for partial summary disposition of an intervenor's contention
challenging the adequacy of a survey intended to identify individuals with special evacuation transportation needs.
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APPEAL BOARD(S):

SCOPE OF REVIEW

RULES OF PRACTICE:

RESPONSIBILmES OF PARTIES

Appeal Board need not consider allegation of Licensing Board error if
appealing party fails to provide any explanation of why the ruling in question
was erroneous. Detroit Edison Co. (Enrico Fermi Atomic Plant, Unit 2),
ALAB-469, 7 NRC 470, 471 (1978).

EMERGENCY PLANNING: REGULATORY GUIDANCE
(NUREG-0654); LETTERS OF AGREEMENT
NUREG-0654 Criterion n.A.3 requires LOAs between a federal agency,
a state agency, or a local agency, and other emergency response support
organizations. It does not require LOAs between and among the federal, state,
and local agencies themselves.

EMERGENCY PLANNING: REGULATORY GUIDANCE
(NUREG-0654); LETTERS OF AGREEMENT
NUREG-0654 distinguishes between local government organizations that
have a "principal or lead role in emergency planning and preparedness" and
those having a supportive role. NUREG-0654, App. 5, at 5-2 (emphasis in original). Based on this distinction, how a local government organization functions
(i.e., in either a lead or support role) will govern whether that organization is a
"local agency" or an "emergency response support organization" for the purpose
of determining that organization's responsibilities for executing any LOAs.

EMERGENCY PLANNING:

LETTERS OF AGREEMENTS

For those involved in the emergency response process, a sensible distinction
can be made between ''providers'' of emergency assistance services, who generally must execute LOAs, and "recipients" of services, for whom no LOAs are
needed. Moreover, in the former instance, LOAs need only be obtained from
those providing services of singular import to emergency response planning.

EMERGENCY PLANNING:

LETTERS OF AGREEMENT

Because those with custodial responsibilities, such as school or nursing home
personnel, appear to have a dual role, to determine whether they are "providers"
or "recipients" of services, one should consider whether they are being asked
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to perform assistance functions not ordinarily included as part of their everyday
duties, thereby becoming service ·'providers."
RULES OF PRACTICE:
RECORD

ADEQUACY OF ADJUDICATORY

Inconsistent interpretations of the administrative record regarding the same
matter require a remand for resolution.
EMERGENCY PLANNING:

LETTERS OF AGREEMENT

LOAs need not be as specific as contracts, but they must provide sufficient
detail to ensure that signatories are generally aware of and willing to fulfill their
emergency response assistance responsibilities.
EMERGENCY PLANNING: REGULATORY GUIDANCE
(NUREG.0654); TRANSPORTATION ASSISTANCE
Emergency planning requires that efforts be made to ascertain the number of
individuals needing transportation assistance and related support services and to
ensure that sufficient resources are available to meel those needs. See NUREG·
0654 Criterion ll.J.I0.d.
RULES OF PRACTICE:

SUMMARY DISPOSITION

The Licensing Board erred in granting summary disposition when there were
unresolved issues of material fact.
EMERGENCY PLANNING:
ASSISTANCE

REQUIREMENTS; TRANSPORTATION

Emergency planning does not require "extraordinary measures," such as the
construction of additional hospital facilities, to handle a possible radiological
emergency; however, this principle does not foreclose adjudicatory consideration
of the adequacy of a survey intended to supply information clearly relevant
to establishing the planning basis for transportation assistance. See Southern
California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
CLI·83·10, 17 NRC 528,536 (1983), rev'd in part on other grounds, GUARD
v. NRC, 753 F.2d 1144 (D.C. Cir. 1985).
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EVIDENCE:

WAIVER OF OBJECTION

Party prevailing on an evidentiary objection resulting in the exclusion of
proffered evidence waives its objection by later introducing essentially the same
evidence. McCormick on Evidence § SS, at 143 & n.l3 (3d ed. 1984).

RULES OF PRACTICE:
ERROR)

SUMMARY DISPOSITION (HARMLESS

Improper grant of applicants' summary disposition request excluding consideration of adequacy of special transportation needs survey was not rendered
harmless error by later applicant submission of evidence concerning survey.
Additional evidence, which was essentially background information, was insufficient to constitute waiver of objection. Also, application of waiver principle
would be inappropriate given Licensing Board's reliance upon Commission's
legal and policy precedent concerning "extraordinary measures" as basis for
granting summary disposition motion.

EMERGENCY PLANNING: REGULATORY GUIDANCE
(NUREG-0654); TRANSPORTATION ASSISTANCE
Evacuation planning guidance calls for (1) an institution-by-institution estimate of the population for "special facilities," including schools, hospitals,
nursing homes, day care centers, and jails, and (2) a description of the individualized transportation requirements of those "special facilities" individuals. See
NUREG-06S4, App. 4, at 4-3.

EMERGENCY PLAN(S):

IMPLEMENTING PROCEDURES

Changes in vehicle allocations for evacuating certain "transit dependent"
individuals are not impermissibly "ad hoc" if procedures for making changes
are incorporated as part of the emergency plan's implementation measures.

EMERGENCY PLANNING:
EMERGENCY PLAN(S):

EVACUATION TIME ESTIMATES

CONTENT (EVACUATION)

Because the protection provided by sheltering at a "special facility" institution may be greater than for residential properties, making sheltering a more
acceptable alternative than evacuation, the issue of how much evacuation time
estimates may be increased by preparing a special facility ALS patient for transit
and loading is a relevant concern.
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EMERGENCY PLAN(S):

CONTENT (EVACUATION)

Remand is required to resolve discrepancy between Licensing Board description of emergency plan as based upon patient assembly at special facility
loading points when transportation arrives, which would encompass ALS patient
preparation time, and plan's language indicating that assembly begins only upon
vehicle arrival, which seemingly would not include preparation time.
EMERGENCY PLAN(S):
PRESUMPTION)

FEMA FINDINGS (REBUTTABLE

A FEMA finding on the planning basis for radiological monitoring of
evacuees at reception centers constitutes a rebuttable presumption that must be
respected absent any evidence to the contrary. 10 C.F.R. § 50.47(a)(2).
RULES OF PRACTICE:
APPEAL BOARD(S):

APPELLATE REVIEW

SCOPE OF REVIEW

It is a well-settled principle of appellate practice that an appellant is precluded
from raising issues or arguments not originally presented at the trial level, except
possibly "in the case of a serious substantive issue as to which a genuine problem
has been demonstrated." Tennessee Valley Authority (Hartsville Nuclear Plant,
Units lA, 2A, 1B, and 2B), ALAB-463, 7 NRC 341, 348 (1978) (referring
to Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units
1 and 2), ALAB-244, 8 AEC 857, 864 (1974». Accord Pennsylvania Power
and Light Co. (Susquehanna Stearn Electric Station, Units 1 and 2), ALAB693, 16 NRC 952, 956 n.6 (1982); Public Service Electric and Gas Co. (Salem
Nuclear Generating Station, Unit 1), ALAB-650, 14 NRC 43, 49 (1981), aff'd

sub nom. Township of Lower Alloways Creek v. Public Service Electric and Gas
Co., 687 F.2d 732 (3d Cir. 1982). See also Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), ALAB-709, 17 NRC 17,22 (1983).
RULES OF PRACTICE:

RES JUDICATA; COLLATERAL ESTOPPEL

Res judicata would not apply to require effect be given to an earlier Appeal
Board decision because (1) the party in the earlier proceeding was not the same
party (or one in privity with that party) in this proceeding, and (2) the same
cause of action, claim, or demand was not at issue in this proceeding. See
Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB182, 7 AEC 210, 212, remanded on other grounds, CLI-74-12, 7 AEC 203
(1974). Similarly, the related issue preclusion doctrine of collateral estoppel is
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not applicable because of the difference in parties. See id. at 213; Southern
California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-673, 15 NRC 688, 695 (1982).

RULES OF PRACTICE:

STARE DECISIS

To apply the principle of stare decisis requires that "an issue of law must
have been heard and decided." EEOC v. Trabucco, 791 F.2d 1,4 (1st Cir. 1986)
(citing IB Moore's Federal Practice' 0.402[2] at 30).

RULES OF PRACTICE:
LICENSING BOARD:

STARE DECISIS

RESPONSIBILmES

When the Appeal Board in a prior decision has determined, not as a matter
of law but on the basis of the evidentiary record, that the analysis in a FEMA
memorandum failed to produce an adequate planning basis, the Licensing Board
need only consider that prior decision. The Licensing Board was not obligated
by stare decisis to give dispositive effect to the Appeal Board's resolution of
that issue.

APPEAL BOARD(S): STANDARD OF REVIEW (UNCHALLENGED
TESTIMONY OR EVIDENCE)
Intervenor's failure in case below - either in presentation of affirmative case
or in witness cross-examination - to question analysis undergirding FEMA
memorandum's conclusion in support of planning basis precludes appellate
attack upon analysis.

EMERGENCY PLANNING:
(NUREG-0654)

REGULATORY GUIDANCE

NUREG-0654 Criterion n.A.4, which requires "continuous (24-hour) operation for a protracted period" is intended to cover principal emergency response
organizations (e.g., the state or a local government response organization), not
a particular facility such as a reception center. Under Criterion nJ.12 reception
centers need be capable of monitoring arriving persons "within about a 12-hour
period."
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APPEAL BOARD(S):

STANDARD OF REVIEW

After giving the Licensing Board's factual determination regarding the planning basis for the NHRERP limited beach sheltering option the probative force
it intrinsically commands, Appeal Board concludes no basis exists for reversing
that finding.
EMERGENCY PLAN(S):
REGULATIONS:

CONTEXT (PROTECTIVE MEASURES)

INTERPRETATION (10 C.F.R. 50.47(b»

Section 50.47(b)(10) of 10 C.P.R. requires only that planners should consider
whether sheltering is to be a part of the "range of protective actions" for an
emergency plan. Whether to adopt sheltering as a recommended protective
action option will depend upon the site-specific circumstances.
EMERGENCY PLANNING:

OBJECTIVE

In general, emergency planning efforts are intended to make emergency
response officials aware of the benefits and constraints associated with their
actions to enable them to make informed decisions.
EMERGENCY PLANNING:

BASIS FOR REQUIREMENT

"'The Commission's emergency planning regulations are premised on the
assumption that a serious accident might occur and that evacuation of the
EPZ might well be necessary••.. The adequacy of a given emergency plan
therefore must be adjudged with this underlying assumption in mind. As
a corollary. a possible deficiency in an emergency plan cannot properly be
disregarded because of the low probability that action pursuant to the plan will
ever be necessary.''' Long Island Lighting Co. (Shoreham Nuclear Station, Unit
I), ALAB-832, 23 NRC 135, 155-56 (1986) (quoting Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681,
713 (1985). review declined. CLI-86-5, 23 NRC 125 (1986», aJ!' d. CLI-87-12,
26 NRC 383, 398-99 (1987).
EMERGENCY PLAN(S):
PROCEDURES)

CONTENT (IMPLEMENTING

Regulatory requirement that plan provide analysis of time to take protective actions. 10 C.F.R. Part 50, App. E, § IV, and guidance criteria calling for
protective action implementation measures including shelter area maps and no-
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tification of transient and resident populations, NUREG-06S4 Criteria IlJ.lO.a,
c, suggest that sheltering option should not be left to ad hoc implementation
once an emergency arises.
EMERGENCY PLAN(S):
PROCEDURES)

CONTENT (IMPLEMENTING

While not all implementing details must be in place in order for emergency
plan to be approved, the absence of any concerted attempt to incorporate
implementing details for a protective action option arrived at as a result of the
planning process is a deficiency that must be remedied.
LICENSING BOARD(S): DISCRETION IN MANAGING
PROCEEDINGS (TIMELINESS OF MOTIONS)
In light of the broad discretion afforded licensing boards in the conduct of
the proceedings before them, determinations on such questions as the timeliness
of motions are not likely candidates for reversal so long as they have a rational
foundation. Long Island Lighting Co. (Shoreham Nuclear Station, Unit 1),
ALAB-832, 23 NRC 135, 159 (1986).
TECHNICAL ISSUES DISCUSSED
Emergency Plans.

APPEARANCES
John Traficonte, Boston, Massachusetts (with whom AJan Fierce, Boston,
Massachusetts, was on the brie!), for the intervenor James M. Shannon,
Attorney General of Massachusetts.
Diane Curran, Washington, D.C., for the intervenor New England Coalition
on Nuclear Pollution.
Robert A. Backus, Manchester, New Hampshire, for the intervenor Seacoast
Anti-Pollution League.
Paul McEachern, Portsmouth, New Hampshire (with whom Matthew T.
Brock, Portsmouth, New Hampshire, was on the brie!), for the intervenor Town of Hampton.
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Thomas G. Dignan, Jr., Boston, Massachusetts (with whom George H.
Lewald, Kathryn A. Selleck, Jeffrey P. Trout, Jay Bradford Smith,
and Geoffrey C. Cook, Boston, Massachusetts, were on the brief), for
the applicants Public Service Company of New Hampshire, el 01.
Sherwin E. Turk for the Nuclear Regulatory Commission staff.

DECISION
In order to resolve one of the central issues presented by the pending appeals
of intervenors Attorney General of Massachusetts (MassAG), the New England
Coalition on Nuclear Pollution (NECNP), the Seacoast Anti-Pollution League
(SAPL), and the Town of Hampton (TOR) from the Licensing Board's December
30, 1988 partial initial decision on emergency planning for the New Hampshire
portion of the Emergency Planning Zone (EPZ) for the Seabrook Station,1 in
ALAB-922 we certified to the Commission an issue concerning the meaning of
the term ''reasonable and feasible dose reductions under the circumstances" as
used in its 1986 Shoreham2 emergency planning decision.' Despite the pendency
of that certification, we believe it is appropriate to address at this time certain
additional issues raised by intervenors in their appeals.
In its December 1988 decision, the Licensing Board found that the New
Hampshire Radiological Emergency Response Plan (NHRERP) met the Commission's emergency planning standards. As previously noted, intervenors have
raised a variety of challenges to the legal and factual findings made by the Licensing Board in support of its determination. In this decision, we will address
issues raised concerning those portions of the Licensing Board's decision titled
"Letters of Agreement," ''1hlnsportation Availability and Support Services,"
"Decontamination and Reception Centers," and "Sheltering of Beach Population."4

I.

LETTERS OF AGREEMENT

Under the Commission's emergency planning regulations, emergency plans
such as the NHRERP must assign the primary emergency response responsibiI-

1 LBP.88.32, 28 NRC 667 (1988).
2LD"g Island Ughlillg Co. (Shoreham Nuclear Power Station, Unit I), CU·86-13, 24 NRC 22, 30 (1986).

3 ALAB.921, 30 NRC 247 (1989).

.

4lntcrvenors' challenges to other portions of the Licensing Board', December 1988 decision will be dealt with
in. subsequent issuance.
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ities among the utility and appropriate state and local emergency response organizations; establish the responsibilities of supporting organizations; and ensure
that arrangements have been made for effectively using assistance resources.~
Guidance for fulfilling these requirements has been provided in NUREG0654/FEMA-REP-l (NUREG-0654), a document issued jointly by the NRC and
the Federal Emergency Management Agency (FEMA).6 Among other things,
NUREG-0654 declares that written agreements, also referred to as letters of
agreement (LOAs), should be obtained from various participants in the emergency planning process to show the allocation of operational responsibilities and
the availability of assistance from various sources.' Before us, intervenors SAPL
and TOH contend that the Licensing Board erred on a number of accounts in
its findings on the adequacy of LOAs entered into by various parties and on the
need for additional LOAs for other organizations and individuals.s
In two instances, intervenors' assertions merit extended discussion. The
genesis of both these concerns is a May 21, 1986 Licensing Board order rejecting
certain bases for SAPL Contention 15 challenging the adequacy of LOAs for
the NHRERP. The Licensing Board held that no LOAs are required between the
State of New Hampshire and the seventeen local New Hampshire communities
in the Seabrook EPZ or the four communities that will host the reception and
decontamination centers outside of the EPZ.9 Also in that order, the Board ruled
that LOAs are necessary only for ''providers'' of services and, therefore, are not
required with schools, school personnel, day-care centers, and nursing homes
because they are the "recipients" of services. 1o Intervenors now assert that in
both instances the Licensing Board reached the wrong conclusion.11
A. Before the Licensing Board, SAPL contended that LOAs are required for
local EPZ and host communities under Criterion II.A.3 ofNUREG-0654.12 That
proviSion states in pertinent part that, to aid in the assignment of organizational
control responsibilities "[e]ach plan shall include written agreements referring to
the concept of operations developed between Federal, State, and local agencies

~ 10 C.F.R.• SO.47(b)(1), (3); id. Put SO. App. E.' n.B.
6NUREG.06S4IFEMA.REP.1 (Rev. 1), "Criteria for Preparation and Evaluation of Radiological Emergency
Response Plans and Preparedness in Support of Nuclear Power Plants" (Nov. 1980).
7,4. Critcia n.A.3, D.C.4. D.P.4.
BSeaCOlst Anti·PoIlution League', Brief on Appeal (Mar. 21,1989) at 25·28 [hereinafter SAPL Brief]; Town

of Hampton'. Brief in Support of Appeal (Feb. la, 1989) It 4~2 [hereinafter TOH Brief].
'Memorandum and Order of May 21, 1986, at 7·8 (unpublished). S~~ also LBP·88·32, 28 NRC at 673.
lOMemorandum and Order of May 21, 1986, at 8. S~~ also LBP·88·32, 28 NRC at 673.
11 In the context of ita challenge to the Licensing Boanl', May 1986 order. SAPL Brief at 25·26, SAPL also
makes reference to a May 18. 1987 order in which the Boan! ruled that LOA. are not required for individuals. !ike
bus drivers. who collectively rupply a labor force or activity. Memorandum and Order of May 18. 1987, at 18·19.
SAPL pmvides no explanation IS to why this ruling was erroneous; therefore, we need not consider the maner
fwthcr. D~lroil EtIi.toll Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-469. 7 NRC 470. 471 (1978).
12[SAPL'.] Third Supplemental Petition for Leave to Intervene (Apr. 8, 1986) at 5 [hereinafter SAPL Third
Supplemental Intervention Petition].
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and other support organizations having an emergency response role within the
Emergency Planning Zones." The language of Criterion n.A.3 is not without
ambiguity; nonetheless, we have concluded that in the particular circumstances
here there is no merit to SAPL's assertion that, to provide "reasonable assurance"
consistent with this criterion, written agreements with the local communities are
necessary.
In specifying that written operational responsibility agreements (or signature
pages verifying those operational responsibility matters agreed to in the plan)
are needed "between Federal, state, and local agencies and other support
organizations having an emergency response role," we believe that Criterion
II.A.3 suggests that a written agreement should be executed to cover the
allocation of operational responsibilities between a federal agency, a state
agency, and a local agency, on the one hand, and. on the other, some emergency
response support organization (rather than between any two of the three named
agencies as well as between a named agency and a support organization). As a
result, SAPL's assertion that written agreements are needed with local EPZ and
host communities regarding the allocation of their operational responsibilities
with New Hampshire "state agencies" turns on whether those communities are
considered "local agencies" (in which instance NUREG-06S4 would not require
a written agreement) or are "support organizations" (for which agreements would
be needed).
Although NUREG-06S4 does not define either the term "local agency" or
the term "support organization," its glossary does include an enucleation of
the term "local organization" that provides helpful guidance in resolving this
question. The NUREG·0654 definition of "local organization" distinguishes
between the "local government agency or office having the principal or lead
role in emergency planning and preparedness" and "[o]ther local government
entities . • . with supportive roles to the principal or lead local government
organization."13 This distinction between "principal/lead" and "supportive" local government entities can reasonably be employed to differentiate between the
terms "local agency" and "support organization" used in Criterion II.A.3. Further, in determining here whether local EPZ communities and host communities
are principal/lead ("local agency") or supportive ("support organization") local
government entities, we note that the emergency plans for each of the seventeen
EPZ communities and the four host communities declare that under the NHRERP
and in accordance with New Hampshire state law, the local EPZ communities
and host communities, rather than the county governments, have assumed all
local emergency planning responsibilities. 14 In such instances, NUREG-0654

s,'

13NUREO-06S4. App. S, at S-2 (emphasis in original).
aLro PlUlatklplUa EI«ITU: Co. (Limcridc Generating
sution, Units 1 and 2), ALAB·84S, 24 NRC 220, 231 n.9 (1986).
14 E.g., NHRERP crown of Seabrook), VoL 16, at 1·16 (Rev. 2 1986); it!. (Salem Hoot Plan). VoL 38, at 1-12.
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indicates that the local community becomes a principal/lead organization. 1' It
follows, therefore, that these communities, having the principal or lead role in
local emergency planning and preparedness, would be considered to be ")ocal
agencies" rather than "support organizations" under Criterion II.A.3. They are
not, therefore, required to execute written agreements (or plan signature pages)
as part of the planning process.
B. The second issue raised by SAPL, and by TOH as well, is whether
the Licensing Board correctly concluded that LOAs are required only for
the "providers" of services, not the ''recipients.'' On this matter, we agree
with the general proposition stated by the Licensing Board, but find that
further explanation is required from the Board relative to one of its particular
applications of the principle.
In its Contention 15, SAPL asserted that LOAs are required with schools,
schoolteachers, day-care centers, and nursing homes under Criterion n.C.4 of
NUREG-06S4.16 Criterion II.C.4 specifies that "[eJach organization shall identify
nuclear and other facilities, organizations or individuals which can be relied
upon in an emergency to provide assistance. Such assistance shall be identified
and supported by appropriate letters of agreement." In rejecting this portion of
the contention as without basis, the Licensing Board focused upon the specified
participants' roles in the emergency response process. Because school or nursing
home personnel essentially receive services provided by others involved in the
emergency response process (such as from the bus drivers that would evacuate
schoolchildren to reception centers or the ambulance drivers that would transport
nursing home residents to special care facilities outside the EPZ), the Board
concluded that emergency planners were not required to obtain LOAs from
school or nursing home personnel.
Contrary to SAPL's assertion, in assessing the need for LOAs under Criterion
II.C.4, the Licensing Board's distinction between "providers" and ''recipients''
is a sensible one. It recognizes that LOAs need not be sought from everyone
involved in the emergency response process; rather, they can be limited to those
who contribute assistance services. Moreover, there is considerable merit to
what we perceive as the Board's additional qualification, reached in the context
of its separate discussion of intervenor concerns relating to human behavior
in emergencies, that such services must be of singular import to radiological
emergency response planning. Thus, as the Board's December 1988 decision
correctly suggests, by performing their usual role as the custodians of the
students in their charge, at least so long as those students remain on the grounds
13 NUREG-06S4, at 20. COmpDrl SoutMnt California Edisoll Co. (San Onofre Nuclear Generating Station, Units
2 and 3), ALAB-717,17 NRC 346, 377-78 (1983) (city without extensive emergency resources need not take lead
role but can, by mutual a&=menlo intcgntc into ovcnll county plan), ajJ'd, Can~1IS II. NRC, 742 F_2d 1546
(D.C. Cir. 1984), mI. atfuld, 471 U.S. 1136 (1985).
16 SAPL Third SupplcmentallnlcrVcntion PetitiQ1 a15.
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of the school, school personnel do not become "providers" of services for which
letters of agreement would be necessary.17 Further, we have no quarrel with the
Licensing Board's additional conclusion there that to the extent school personnel
are expected to accompany their students in an evacuation, they become "service
providers."18 As intervenors point out. however, this last conclusion is not
consistent with the Board's May 1986 ruling that school personnel are not
"service providers" so that no LOAs are necessary for school personne!.19
Recognizing this disparity, the NRC staff argues that the Licensing Board's
initial determination that no LOAs were required for school personnel is
correct because, even though they would be accompanying students to reception
centers,20 teachers are not being asked to do other than what they ordinarily
do.21 While this may be the case, review of the present record fails to disclose
any definitive evidence addressing whether school personnel usually would (or
would not) be expected to accompany their students in emergency evacuation
situations. Certainly, the record citations and other precedent cited by the staff,
including one of our Shoreham decisions,22 do not provide an answer to this
question or otherwise resolve this inconsistency. The staff's citations support
the proposition that school personnel generally do not abandon their role as
student custodians in times of emergency.23 This does not. however, address the
issue of whether school personnel acting in that role are ordinarily expected to
accompany their students in an evacuation, the point upon which the Licensing
Board's finding seemingly tumed.24
In these circumstances, therefore, we find it necessary to remand this issue to
the Licensing Board with the direction that it resolve the existing inconsistency in

17 Su LBP.88.32, 28 NRC It 730.
181bid.

19 Su supra p. 342
20 S66. 6.g., NHRERP (Hampton Special Facilities PIans), VoL 18A, App. F, It F.l·5 (school principallhall
Issign one tcscher to accompany each evacuation bus).
21 NRC Staff', Brief in Rcsponseto 1nlCriCnon' Appeals (June 5,1989) It 7 [hcrt:inaf\erNRC Staff Brief].
22Lo"g IslalldUghli"g Co. (Shoreham Nuclear PowerSutim, Unit I), ALAB·832, 23 NRC 135,151·52 (1986),
af;d i" pa" alld r6v'd ill part, CU·87·12, 26 NRC 383 (1987).
j Su NRC Staff Bric:f It 7 &. n.S.
241n this regard, we note that in Iddressing the issue of tcschcr zole lbandonment in this procccding, the Board's
findings appear to be limited to the zole of tcschers in Iccounting for students and seeing their chuges to a
bus. LBP·88·32, 28 NRC at 732 Similarly, while FEMA', direct testimmy on the issue of response petsmne1
adequacy cmuins the observation that "[wlhile schools are in session, it is the nonna! respmsibility of the ataff
to provide for the ..rety of the ,tudcnt population," FEMA Prc-Iiled Testimmy, foL Tr. 4051, at 10, this begs
the question of whether the normll responsibility extends to plrticipstion in an evacuatim situatim, when school
sec:mingly is not Uin session."
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its interpretations of the role of school personnel in an evacuation and determine
whether any LOAs should be obtained from school personnel.2.5
C. We need deal but briefly with the remaining intervenor concerns regarding LOAs.l6 First, SAPL asserts that the LOAs for the NHRERP generally are
lacking in sufficient detail to be found in compliance with the NUREG-0654
guidance. LOAs, which need not have the specificity of a contract, nonetheless
must provide sufficient detail to ensure that LOA signatories counted upon to
provide assistance services material to an emergency response are in a general
way aware of and willing to carry out their assistance role. SAPL, however,
has not pointed to any specific LOA that is deficient in this regard.17 Nor has it
referenced any evidence that contravenes the Licensing Board's findings that the
LOAs adequately point out what is expected of signatories and that the LOAs
were obtained by state officials in a manner that was candid and not misleading.18
Moreover, contrary to SAPL's assertions, we agree with the Licensing Board
that there is no significance in the fact that LOAs referred to "technological"
accidents at locations including Seabrook, rather than referring specifically to
"radiological emergencies," and that the emergency planning professionals who
were gathering the LOAs were not cognizant of all requirements of NUREG0654.l9

2.5 Before us. Ipplicants have Isserted that the Uc:<nsing BOlm's "service provider" dctcnnination for .c:hoo!
pcr501Ulel is consistent with its dctcnnination that LOAs are not required for tcac:hcn under NUREG-06S4 because.
IS employees of I political subdivision of the State of New Hampshire. lChool pcr501U1elare not required to hive
LOA. with the rute. Brief of Applicants-Appell.... (Apr. 24. 1989) It 33 [hereinafter Appliemts Brief]. This is
m interpretstioo of NUREG-06S4 with which FEMA Ipparently Igrees. Su FEMA Pre-filed Testimony It 10.
Even assuming thlt this interpretstion is correct, lbout which we express Icme doubt, it is not dispositive of the
issue here because it docs not provide m answer for thOlle .choo! pcr501U1el !rom priVlte md parodUallChooll in
the Seabrook EPZ. E.g .• NHRERP (Hampton Special Facilities Pllns), Vol. 18A. App. F, It F5-4 (Slcred Hesrt
School).
Should Ippliemts desire to pllmle this "political subdivision" intapretation before the licensing Boam upoo
remand, we note thlt it Ippcan to be inconsistent with the guidlnce provided by Criterion n.A.3 of NUREG-06S4
on the closely rellted matter of obtaining written Igm::ments (or signature plges verifying luch Igm::ments) for
operational responsibilities allocated between government entities. Sit NRC Staff's Response to Cootcntions Filed
by Towns of nlmptoo. Hamptoo Fills, Kcnsingtat, Rye Ind South Hampton. md by the Massachusctts Attorney
General. NECNP Ind SAPL, Attach. 00 Town of Kensington Contentions (Mar. 14, 1986) It 4. Moreover. even
under a restrictive intapretaticn of NUREG-06S4 guidance adopted by the Ucensing Board in mother context,
the need for an LOA with I governmenul body would be IUSpended only if its emergency rcspoose ISSistance
involves the performance of • rututorily required duty. Su Memorandum md Order of Apr. 29, 1986. It 19
(unpublished). To this point, there hal been no .howing lbout what rututorily required duties sc:hooI pcnOMel
hive relative to emergency response for the Seabrook flcility. Fllully. even accepting applicants' argument ill
toto. we are unaware of my COOfirrnltion in the existing record that the Seabrook Ires public Ic:hoolsysterns are,
in rlct, "pollticalsubdivisions" of the Sute of New Hlmpshire.
26 Su SAPL Brief at 26-28.
l7 SAPL does reference the LOAa for McKerley Health Care Center and Lemire Enterpriscs I I examples of
deficient LOAs, Isserting they fail to specify responsibility for monitoring of the special care CVlcuecr that those
flcilities will receive. Id. at 26. However. I I Ippliemts point out, Applicants Brief It 33-34. those LOA. do not
need to specify monitoring responsibilities because monitoring is to be provided by pcnons assigned from me of
the four primary reception centers. Su LBP-88-32, 28 NRC at 718.
28 1d. It 671.
191d. It 671-78.
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We also find no substance to SAPL's attacks upon the LOAs for particular
transportation assistance providers. SAPL asserts that an initial LOA with
officials of Teamsters Local No. 633 was deficient because intervenor crossexamination caused planning officials to reduce substantially the number of
Teamster personnel relied upon as bus drivers. SAPL fails, however, to show
any deficiency in the subsequently-executed LOAs for the forty-eight Teamster
drivers now being counted as part of the emergency driver pool. Nor is there
any merit to SAPL's allegations of inadequacies in the LOAs for National
School Bus Service (NSBS) or Jan-Car Bus Company. In the former instance,
intervenor-exposed shortfalls in the number of drivers covered by the LOA with
NSBS have been reflected in a revised LOA,30 while the transportation planning
deficiency caused by Jan-Car's business cessation has been corrected by a new
LOA with its successor company.31 In both instances, therefore, there is no
significant deficiency in the LOAs.

n.

TRANSPORI'ATION AVAILABILITY AND SUPPORT SERVICES

As part of the emergency planning process, efforts are made to ascertain the
number of persons who would need transportation assistance and related support
services during a radiological emergency and to ensure that sufficient resources
are available to meet those needs.n Intervenor SAPL raises several issues relating
to the Licensing Board's findings on the availability of transportation and support
services under the NHRERP,33 two of which we find require further Licensing
Board consideration.
A. In order to provide adequate transportation assistance for the Seabrook
EPZ population, planners sought to identify those individuals who would be
"transit dependent" In addition to schoolchildren (when school is in session)
and those persons confined to institutions such as hospitals, nursing homes, daycare centers, and correctional institutions, as part of this "transit dependent" population NHRERP planners attempted to identify those individuals with "special
transportation needs." This included homebound, physically impaired persons
and those who are likely to be without transportation during an emergency.34 In
its Contentions 18 and 25, intervenor SAPL challenged, among other things, the
adequacy of the methods employed by planners to ascertain the "special needs"

30 Su (SAPL's] Motion for Extension of Record of Litigation in Re: The NHRERP Notice oC Appeal (Mar. 21.
1989). Attach. A.
31Tr. 3034-37; Applicants' Exit. 7.
31S~c NUREG-06S4 Criterion nl.l0.d.
33 SAPL Brief It 35-42.

34 LBP-88-32, 28 NRC It 691.
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population." In November 1986, the Licensing Board granted applicants' motion for partial summary disposition of SAPL's Contentions 18 and 25 "insofar
as these contentions assert that adequate procedures for identifying persons with
special needs do not exist."36 As the basis for this determination, the Licensing
Board made reference to the March 1986 Special Needs Survey conducted by
the New Hampshire Civil Defense Agency (NHCDA). The Board concluded
that because the SAPL contentions suggesting that different or enhanced procedures were necessary, they entailed consideration of "extraordinary measures."
Such measures previously had been barred by the Commission's ruling in the
San Onofre proceeding.37 The Board found summary disposition thus was appropriate. SAPL now challenges this Board determination.
As support for their motion for partial summary disposition, applicants put
before the Licensing Board an affidavit executed by Richard H. Strome, then
director of NHCDA, in which he described the general methodology employed
in conducting the 1986 Special Needs Survey.38 In support of its response to
the motion, SAPL provided the affidavit of Frederick H. Anderson, Jr., the
President of Ideas + Information, Inc. Mr. Anderson, who stated he had twenty
years experience in the area of design and implementation of questionnaires
and surveys, maintained that various deficiencies existed in the methodology
employed in conducting the survey, including aspects of its design and the
system used for its distribution. 39 Although the Licensing Board never expressly
addressed the question, review of these presentations makes it apparent that,
as SAPL asserts, there were issues of material fact relating to the survey.40
This included issues relating to the methodology utilized to identify the special
needs population, survey design, accuracy verification, response motivation,
and update procedures. Further, we cannot accept the Licensing Board's
determination that litigation on this matter nonetheless was precluded by the
"no extraordinary measures" principle enunciated in the Commission's San
Onofre decision. We find no basis for the Board's unexplained conclusion
that the Commission's declaration in San Onofre that emergency planning does
not require "extraordinary measures" - such as the construction of additional

35 [SAPL'I] Second Supplemental Petition for Leave to Intervene (Feb. 21,1986) at 22·23, 29·30.
36Memonndum and Order of Nov. 4,1986, at 14-17 (unpublished).
37 SoUZheTII CalifoTnia Edisoll Co. (San Onofre Nuclear Generating Station, Units 2 and 3), CLI·83·IO, 17 NRC
528,536 (1983), Tey'd ill part 011 OWT froUlldr, GUARD y. NRC, 753 F.ld 1144 (D.C. Cir. 1985).
38 Applicants' Motion for Partial Summary Disposition of South Hampton Contention No.8, NECNP Contention
mll.P-4 and SAPL Contentions 18 and 2S (M.y 20, 1986), Affid.vit of Richard H. Strome.
39SAPL's Response to Applicants' Motion for Summary Disposition of SAPL Contentions S, 7,14 and 17 and
Motion for Partial Summsry Disposition of SAPL Contentions 18 and 2S (lune 9, 1986), Affidavit of Frederick
II. Andcnat,lr.
40 Applicants' terse response to SAPL', argument that there were material f.ctual issues is the assertion that it
is too "conclusory" to address "intelligently." Applicants Brief .t 39. SAPL', assertion in this regard may well
be conclusional; however, perusal of the reconi establishes that it is aIso correct.
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hospitals or the recruitment of substantial additional medical personnel just to
deal with a possible radiological emergency - forecloses consideration of the
adequacy of a survey intended to provide information that clearly was relevant
to establishing the planning basis necessary to ensure transportation availability.
Whatever the reach of the Commission's San Onofre holding, it does not extend
to the circumstances here!l
We thus conclude that, on the basis of the presentations then before it,
the Licensing Board acted improvidently in granting the applicants' motion
for partial summary disposition so as to preclude further consideration of the
adequacy of the 1986 Special Needs Survey. Perhaps anticipating our conclusion
in this regard, the staff asserts that any error that may have been committed
by the Licensing Board was ameliorated by subsequent events that render the
error harmless to SAPL.42 This result follows, according to the staff, because in
their direct testimony responding to a number of intervenor contentions on the
subject of transportation availability, applicants put before the Licensing Board
evidence concerning the Special Needs Survey.43 According to the staff, the
introduction of this evidence effectively opened the door for SAPL to crossexamine applicants' witnesses on the sufficiency of the survey and to present
rebuttal testimony on the matter. Having failed to do SO,44 SAPL itself made
harmless any error resulting from the Board's ruling.
As authority for its harmless error argument, the staff appears to be relying
upon (or analogizing to) the proposition that if a party prevails on an evidentiary
objection resulting in the exclusion of proffered evidence, it effectively waives
or nullifies its objection by later introducing essentially the same evidence.4'
We find this general principle inapplicable here. First, the applicants' brief
discussion of the survey was essentially background testimony. Their witnesses'
description of the survey and its results were intended only to provide a historical
explanation of the origin of the information utilized to determine transportation

41 Su PhilDtUlplUa Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·836, 23 NRC 479, 486-89
(1986) (special needs l\lIVey upheld based upon evidentiary record established during hcaring).
42NRC Staff Brief at 22. The Board', ruling WIS 1ft adoption of the appliClftta' position, which at that time:
apparently did not have the IUpport of the staff. See NRC Staff'. Answer to Motions for Summary Disposition
of Off-Sitc Emergency P1anning Contentiau (June II, 1986) at 7. Su "Lro MemoruIClum and Order of Nov. 4.
1986, at 16.
43 Subsequent to the Licensing Board'a November 19861Ummtry disposition ruling, intervenor SAPL agsin put
forth Contentiau 18 and 25 with new bases derived from the ICCOI\d revision of the NHRERP. S66 [SAPL'.]
ContentiOl\l on Revision 2 of the [NHRERP] (Nov. 26, 1986) .t 25·29. In proffering these contentiOl\l, SAPL
made it clear that it WI! not making Ifty waiver of its right to challenge the Licensing Board'. November ruling.
Id.. It 29. Thereafter, the Licensing Board admitted the new contcntiOl\l for litig.tion, with the CIVCIt that they
were limited to the rcvisccI bascs. Memorandum Iftd Order of M.y 18, 1987, It 3840 (unpublished). The
staff expresses lome doubt whether the Board'. lecond order rcvisccI its iNti.1 determination excluding a SAPL
challenge to the awvey'. aufficiency, su NRC Staff Brief It 22, but we
no indication of Ifty change in its
earlier ruling.
44 Su Tr. 4282-331.
4' Su McCormick 011 EvuuIIC6 155, It 143 &. n.13 (3d cd. 1984).
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assistance for the special needs population.46 This hardly constituted a sufficient
basis for placing the excluded issue of the survey's sufficiency back into contest.
Further, in the context of a summary disposition ruling in which the Licensing
Board determined that existing Commission legal and policy precedent regarding
"extraordinary measures" precluded further consideration of the survey, the
application of an evidentiary waiver principle is singularly inappropriate. We
are, therefore, unable to accept the staff's harmless error argument in this
instance.47
Accordingly, we remand the matter of the sufficiency of the 1986 Special
Needs Survey for further consideration by the Licensing Board. Further, in light
of our remand of this issue for additional proceedings, it is premature for us to
render any judgment regarding intervenor SAPL's challenges to the Licensing
Board's findings concerning availability of adequate numbers of vehicles and
drivers.48 Once the propriety of this special needs survey's methodology has
been aired, it then will be appropriate for the LicenSing Board to consider
whether the number of vehicles and drivers identified as available to assist in
transportation of the "special needs" population is sufficienL49
B. In addition to ascertaining transportation requirements for the "special
needs" portion of the "transit dependent" population, evacuation planning guidance also calls for an institution-by-institution estimate of the population in "special facilities," including schools, hospitals, nursing homes, day-care centers,
and jails, and a description of their individualized transportation requirements.~
After evaluating the testimony and exhibits, the Licensing Board concluded that
adequate transportation and support services will be available to evacuate this
segment of the transit dependent population.51
Intervenor SAPL takes issue with this conclusion, particularly as it relates to
health care institutions such as hospitals and nursing homes.Sl SAPL complains
that the Licensing Board failed to give appropriate consideration to testimony
that it contends refuted many of the bases employed in developing transportation
assistance for such institutions. Further, SAPL asserts, in making its finding
concerning transportation adequacy, the Board improperly relied on the fact

s••

Applicants' Direct Testimony No.2 (special NeedsrrnnspotUtion), foL Tr. 4228, at 9·10.
47 We also are unable in !his instance to rely upon the Licensing Board', determination that there is an excess
of available evacuation vehicles and driven, s•• rnp·88·32, 28 NRC at 69S, as the fotmdation for a finding of
harmless error. In many inatanocs, intervenor a.sertions establish an upper limit against which the adequacy of
planning can be judged. S•• itifra pp. 361·62 On the present record, however, we have no basis for setting a
limit on the uncertainty about the me of the "special needs" population that aeaues from the Licensing Board',
erroneous I1lI11mII)' disposition tuling.
48 Su SAPL Brief at 37.39.
49 S.. ALAB.832, 23 NRC at 154.
5°NUREG-06S4, App. 4, at 4-3.
51 rnp.88-32, 28 NRC at 691·92, 698·99.
52 SAPL Brief at 39-42
46
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that. in the event of an emergency, ad hoc responses may be utilized to change
the number of vehicles assigned to an institution under the current plan.
We find no basis for disturbing the Licensing Board's determinations relative
to most of the matters that SAPL maintains were, in the face of intervenorsponsored testimony, incorrectly decided. As the Licensing Board noted, the
concerns of intervenors' witnesses Joan Pilot. Maureen Barrows, and Daniel
Trahan about the need for particular types of vehicles (e.g., ambulances) and the
number of vehicles needed were not persuasive. First. evidence in the record
established that. in setting the "default" values for transportation assignments
(i.e., the preplanned number and type of vehicles that would be dispatched
to an institution absent changes requested by institution staff at the time of
an emergency evacuation), the staff at each institution was consulted about
the amount.and type of transportation required.'3 Further, the record evidence
also demonstrated that each institution would be contacted at least annually to
ascertain new information concerning changing transportation needs.S( This was
in addition to evidence showing thai physicians and nurses or those otherwise
charged with making care determinations would decide what transportation
would be appropriate for their patients in an emergency situation." By the same
token, given the evidence that complete disaster evacuation plans existed at the
institutions at which they were employed and that their institutions previously
had carried out successful emergency evacuations, the Licensing Board acted
within the discretion afforded it to resolve evidentiary disputes by declining
to credit the general concerns of witriesses Barrows and Trahan about nursing
home staffing being inadequate for an emergency response.56
We also find no merit in SAPL's argument that the Board's acceptance
and endorsement of potential ad hoc changes in the vehicle "default values"
for particular institutions is violative of our decision in ALAB-832 in the
Shoreham proceeding." The situation in Shoreham bears little similarity. Our
concerns there rested, inter alia, on the fact that (1) different standards were
used in planning the protective actions for nursing homes, on one hand, and
hospitals, on the other, and (2) there was a deliberate omission in planning

'3Tr. 4398; IU Tr. 7824-25.
S(
NHRERP (Town of Seabrook), VoL 16, at m-14; 8~~ Applicants' Dir<ct Testimony No. 2, at 4.
" S~6 Applicants' Direct Testimmy No. 2, at 4; Tr. 7678-80.
'6 Su Tr. 4426-31,4434,7810, 7821-22,784344; Applicants' Ems. 11, 12, 25. Puticu1arly Wlcoovincing in
this Iegard it Ihe tcsWnmy of witness Tnhan. Mr. Tnhan lUted Ihat his facility was not adequately luffed to
c:any out a ndiologica1 emergency cwcuatim, but Ihereafter declared that the facility WII adequately lUffed for
Ihe number of patienta it had, Ihat the facility ataff was tnined in all aspecta of diuster preparedness, and that the
ataff has participated in training and drills 10 they can prunptly and c:orrcctIy c:any cut their lpecifiC roles during
a disaster. Compa,~ Prefiled Testimmy of Daniel Tnhan, foL Tr. 7806, at 5-6 wi,h Tr. 7816, 7823.
" ALAB-832, 23 NRC 135, 154-57 (1986), aff'd, CU-87-12, 26 NRC 383, 398-99 (1987). SAPL does not
apecify what put of ALAB-832 it relevant to its ugumcnt and neither the applicants nor the ltali address SAPL's
argument in their briefs. We presume, however, thst the pertinent portion of ALAB-832 is that addressing the
cwcuatim of EPZ hospitals.
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for the implementation of hospital evacuation, which did not conform to
regulatory requirements.58 That is not the case with respect to vehicle "default
value" changes for the NHRERP. Appropriate planning implementation has
been undertaken, as evidenced by the specification of the number and type
of vehicles assigned to evacuate particular special medical facilities "based
on the maximum capacity of each facility and on the best judgment of each
facility's administrators, physicians, and disaster committee members," and
actions undertaken to ensure that the appropriate vehicles and drivers are
available.59 Moreover, going a step beyond, the plan requires that at the early
"Alert" stage of any emergency,c,() local emergency response officials will
contact each of the particular facilities either to obtain confirmation that the
predetermined, "default value" transportation remains adequate and should be
dispatched, or to ascertain that transportation needs now have changed and will
require different vehicle allocations from the state's emergency response vehicle
poo1.61 Although these changes in vehicle allocations might be loosely referred
to as "ad hoc," they come about as the result of emergency plan implementation
measures that evidence the flexibility appropriate to satisfy fully the guidance of
NUREG-0654 that an institution-by-institution review of needs be undertaken.62
In no way do they touch upon our concerns about inconsistent or insufficient
implementing measures that were the focus of ALAB-832.
There remains, however, a SAPL concern about the time it would take to
prepare special facility advanced life support (ALS) patients for transit and to
load them into emergency vehicles and the effect this preparation time may have
upon evacuation time estimates (ElES).61 As the Licensing Board noted:
The primary purposc for having evacuation time estimates is to assist responsible governmental officials in making informed decisions regarding what protective actions are appropriate in a given radiological emergency in order to maximize dose savings. To make these
decisions the government officials must have available to them evacuation time estimates that
are realistic appraisals of the minimum period in which, in light of existing local conditions,
evaruation could reasonably be acoomplished. The nearer 10 planl the area that might have
to be evacuated, the greater the importance of accurate time estimates.64

58/bid.
59 Applicants' Direct Testimony No. 2, at 4-5.
60 s•• itifra p. 363.
61 Applicants' Direct Testimony No. 2, at 17-19; Tr. 4398·99.
61 Su 8upra note So.
63 SAPL Brief at 41-42.
64 LBP.88-32, 28 NRC at m (citing CiN:illlllJo GM &. Ekcrric Co. (William Il Zimmer Nuclear Power Station,

Unit 1). ALAB-727, 17 NRC 760. 77()'71 (1983».

350

In view of the proximity of several special facilities to the Seabrook plant,6S
as well as the fact that sheltering in large buildings such as these institutions
may offer greater protection than that assigned to residential properties,66 thus
making sheltering a more acceptable alternative to evacuation if the evacuation
times increase appreciably, the question of how much ETEs for these patients
wiII be increased by preparation time is a matter of concern.
Intervenors' witness Joan Pilot testified, without apparent contradiction, that
because of the intrnvenous lines and the medical complexity of the cases
involved, it would take from "28 minutes to an hour" to move an ALS
patient from a bed to a stretcher adjacent to the bed and that none of this
activity can be accomplished before the arrival of the evacuation vehicle. 67 In
dismissing SAPL's challenge concerning evacuation times for special facilities,
however, the Licensing Board stated that "[tJhe plan assumes that patients
are at the loading point when transportation arrives (NHRERP, Vol. 6 at 11[21]), not in their beds awaiting pickup as Intervenors argue."68 If this were
the case, then present planning assumptions seemingly would encompass the
not inconsiderable amount of time that Ms. Pilot asserted it would take to
prepare special facility ALS patients before taking them to the transportation
loading point. The Board's statement, however, is inconsistent with the direction
given in the individual emergency plans for New Hampshire EPZ towns that
patients/residents of special facilities wiII be assembled as (not before) the
evacuation vehicles arrive.69 If, as these plans suggest, assembly begins only
when the evacuation vehicles arrive, then the preparation time factor highlighted
by Ms. Pilot seemingly has not been considered as part of the present planning
basis for ETEs.70
In these circumstances, we are unable to conclude that the issue of preparation
time has received appropriate consideration as a factor in deriving accurate ETEs

6S E.,., NHRERP (llamplm Special Facilities Plans), VoL 18A, App. F, ScaCOOlSt Health Cmter Plan; id. (Exeter
special Facilities Plans), VoL 2liA, API'. F., Exeter Hospital PIan. Exeter Hcallhcare Plan, Eventide Hane Plan,
Goodwin'a of Exeter Plan.
66 S.. LBP-88-32, 28 NRC at 76067 Rebuttal Testimony of Joan Pilot, foL Tr. 7670, at 1-2; Tr. 7674-76.
68LBP-88-32, 28 NRC at 699.
69 S66 NHRERP (Hampton Special Facilitica Plans), Vol 18A, App. F, Seacoast Health Cmter Plan at 15-16;
id. (fown oC Rye), Vol. 20, App. F, Webster at Rye Plan at 15-16; id. (Portsmouth Special Facilities l'l1lU),
VoL 21A, App. F, Portsmouth Hospital Plan at 17, Edgewood Ccntn: Plan at IS, Mult It Wcr!lworlh Hane Plan
at IS, Clipper Hane Plan at 15-16, Parrot Avenue Hane at 15; id. (Exeter Special Facilitica Plans), Vol. 26A,
App. F, Exeter Hospital Plan at 18, Exeter Heallhcare Plan at 15-16, Eventide Home Plan at IS, Goodwin', of
Exeter Plan at 15.
70Richan! It Stranc. Dircctot oC New llampslilie Office oC State Emergency Management, also testified that he
was not a....are of any ,tate time estimate fot: loading advanced life IUpport patients into ambulancca. Tr. 4302.
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for this class of the special facility population.'l Accordingly, we remand the
matter to the Board to resolve this deficiency.72

m.

DECONfAMINATION AND RECEPTION CENfERS

Another central issue raised by SAPL's appeal goes to the treatment the
Licensing Board gave to SAPL's contentions respecting the adequacy of the
reception centers for evacuees from the Seabrook EPZ in the event of a
radiological emergency. In essence, SAPL charges the Board below with a
failure to give proper effect to ALAB-90S,73 which was rendered in the Shoreham
proceeding just a month before the issuance of LBP-88-32.
We necessarily commence our appraisal of the SAPL claim with a close look
at ALAB-90S. With the setting and holding of that decision in mind, we will
then turn to a consideration of what SAPL put before the Licensing Board in
support of its contentions pertaining to reception center inadequacy. From that
point, we will move on to explore whether there is an inconsistency between the
Licensing Board's disposition of the contentions and ALAB-90S. Finally, we
will undertake to determine whether, ALAB-90S to one side, there is a sufficient
record foundation for the reception center contentions with the consequence that
SAPL should have prevailed on those contentions.
A. In ALAB-90S we came to grips with an important aspect of the general
requirement that emergency plans for the area surrounding a nuclear power plant
provide adequate facilities and equipment to support the emergency response.74
Specifically, we focused upon the matter of the radiological mOnitoring of

or

71 Correction Ihe prepantion time omission .uggcsted by Ihe Licensing Board's sUtcment also will ensure !hat
special facility planning conforms to Ihe guidance of NUREG-06S4 Ihat evaCllltion time "[e]stimates for special
facilities shall be made wilh considcntion for Ihe means of mobilization of equipment and manpower to aid in
evacuation" and Ihat "[e]ach special facility "'aU be treated on an individual basis." NUREG-06S4. App. 4, at
4-9 to -10_
72 Also on Ihe lubjcct oftnnspofLItion availability. as we earlier noted. in Iheir testimony on Ibis .ubjcct applicants
ILlted !hat Ihe planning bllis for determining tnnspofLItion needs was Ihe maximum capacity of each facility.
Su 8IJpra note 59 and accompanying text. It Iccms, however, Ihat Ibis criterion WII not met in Ihe cases of
Webster at Rye Plan and Ihe Exeter Heal1hcarc Plan because 1hc assigned tnnsporution JClOWCCS do not appear
to accommodate 1hc number of patients/residcnlS. ror 1hc Webster facility at Rye. New Hampshm, Ihe plan ILltes
Ihat two achool buses wilh conversion bedl !hat accommodate ten persons per bus and one m:lining ICIt bus !hat
accommodates 40 persons arc to be made available. NlIRERP crown of Rye). VoL 20. App. F. Wcbatcr at Rye
Plan at B-1. The Itlted number of rc&identa, however. is 70. Ibid. S •• aLro id. (State Agency Procedures for
Seabrook Sution), Vol. 4. App. B. at 18D-20. At Ihe Exeter Hca1!hcarc facility in Exeter. New Hampshire. Ihe
shortfall is 15. 14. (Exeter Special Facilitica Plans). Vol. 2M. App. F., Exeter Heal!hClfC Plan at B-1. Su also
id. VoL 4. App. B, at 18B-5.
In Ihe context its considcntion of !he adeqUicy of tnnspofLItion and drivers, 8 . . llUp,a p. 348, !he Board
should ensure !hat Ihcsc plans conform wi!h !he commitment given in 1hc applicants' testimony.
73Lollg Islalld LiglWlIg Co. (Shoreham Nuclear Power Sution. Unit I), ALAB-9OS. 28 NRC SIS (1988). By
mcmonndum to Ihe Appeal Board and !he partica uted FcbNary 17, 1989, !he Commission indicated !hat it had
declined any review of ALAB-9OS.
74 S .. 10 C.P.R. §50.47(b)(8).
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evacuees at reception centers. On that score, we took note of the guidance
provided in NUREG-0654. Criterion IU.12 of that document specifies that
[elath organization shall describe the means for registering and monitoring of evacuees at
relocation centen in host areas. The penonnel and equipment available should be capable of
monitoring within about a 12 hour period all residents and transients in the plume exposure
EPZ arriving at relocation eenten.'5

ALAB-905 went on to observe that NUREG-0654 does not directly address
the question of the number of individuals (expressed as a percentage of the
total EPZ population) that must be used as a planning basis in deciding upon
the necessary facilities and equipment for monitoring evacuees. FEMA placed
before the Shoreham Licensing Board, however, an internal FEMA memorandum, dated December 24, 1985, and signed by Richard W. Krimm, Assistant
Associate Director for Natural and Technological Hazards, Office of Stale and
Local Programs and Support. Directed to certain regional FEMA officials, the
memorandum stated at the outset that its purpose was to provide "interpretative guidance" with respect to Criterion IIJ.12. After a brief discussion of the
maUer, it opined that state and local radiological emergency preparedness plans
should include trained personnel and equipment at relocation centers for the
monitoring of a minimum of twenty percent of the population within the EPZ.76
The Shoreham intervenors closely interrogated the sponsoring FEMA witnesses with respect to the foundation for the Krimm memorandum." Moreover,
in their proposed findings of fact, those intervenors devoted ten pages to a
detailed attack upon the memorandum in a section titled "The Krimm Memorandum.''78 The attack concluded with a proposed finding to the effect that "substantial weight" could not be given to ''FEMA's interpretation of the meaning of
[Criterion I1J.12] as reflected in the Krimm Memorandum or to its witnesses'
opinions regarding an appropriate planning basis for monitoring."79 ''Likewise,''
the proposed finding continued, "the Krimm Memorandum provides no persuasive support for [the Shoreham applicant's] planning basis.''110

7S NUREG-06S4, at 6S. This guidance was rdnfcm:cd in the _ t September 1988 supplement to NUREG-06S4
concerning utility-prepiled offsite emergency =ponse plans, such as the ones in issue in Slumham and in this
proceeding with respect to the Massachusetts portion of the EPZ. The supplement stalCS that the persmne1 and
equipment lvailable 8Mll be capable of monitoring within about a 12-hour period alllCSideru and transients in
the plume esposure pathway EPZ miving at relocation c:en~. NUREG-06S4 (Rev- I, Supp. 1) at 20.
76 S.. ALAB-905, 28 NRC at 523-24, setting out the full text of the tluce-puagraph analysis in the Krimm
memorandum. In addition, ALAB-9OS descn"bed the genesis of the memorandum. Id. at 524.
" S.. id. at 52S and accompanying citations to the SlwreMm record.
71 Su Docket No. 50-322-01...3, Suffolk County, State of New York and Town of Southhunpton Proposed
FllIdings of Fact and Conclusions of Law on !he Suitability of Reception Cen~ (SepL 14, 1987) at 28-37.
791t!. It 37.
IOlbid.
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In a partial initial decision, the Licensing Board rejected the intervenors'
position. As a foundation for its determination that the appropriate planning
basis was twenty percent of the EPZ population, the Board relied virtually
exclusively upon the Krimm memorandum.8t
On their appeal decided in ALAB-905, the intervenors insisted that the Licensing Board's reliance on the Krimm memorandum was misplaced. We
agreed. In our view, apart from the lack of proper sponsorship,81 the memorandum had crucial shortcomings. For one thing, without explanation, it appeared
to rest on the tacit but dubious assumption that the issue is generic in character: i.e., that a twenty percent planning basis will suffice in the formulation of
monitoring arrangements for all nuclear facilities.8l For another, we pointed to
weaknesses in each of the three factors that had been identified in the memorandum as the bases for its guidance, deficiencies we found had not been resolved
on the Licensing Board record.84
For all of these reasons, we concluded in ALAB-905 that the Licensing
Board erred in endorsing, on the strength of the Krimm memorandum alone,
the twenty percent planning basis for the monitOring of evacuees.8S Determining
that there was no other evidence of record so compelling as to have mandated the
acceptance of the twenty percent figure, we remanded the planning basis issue
to the Licensing Board for further consideration.86 In doing so, we stressed:
This is not to say that we have now determined that it woold be impossible to justify
the use of the twenty percent figure. We need not and do not speculate on that point. It
is enough for present purposes to decide that nothing in the portions of the existing record
brooght to our attention supplies the requisite justification. It may be, of eoune, that the
parties have overlooked some crucial evidence nestled in the deep recesses of that record. It
is also conceivable that the applicant and staff might be able to adduce additional evidence
that would cure the deficiencies in the proof presented by them to date. But these are matters
that must be dealt with by the Licensing Board in the fint instance.

••• ••
In this connection, we appreciate that there has been no prior experience in this country
with the immediate monitoring of individuals who were located within a nuclear facility's
EPZ at the time of a radiological accident at that facility. Moreover, our attention has not
been directed to any other type of accident or natural disaster that might call for some form

81 S,. LDIII IslaNl U,hlilll Co. (ShOldlam Nuclear Power Station, Unit 1). LBP·gg·13, '1:1 NRC 509, 523·24
(1988). In this connection, the Board set forth at somelenglh theintervmors' criticism oftheKrirnm memorandum.
Id. at 517·18.
8lNone of the ipOIISOrlng witnesses had contributed to the prepantion of the memorandum and the single FEMA
employee among those witnesse& disclaimed any role in the formulation of FEMA policy. Moreover. the witnesses
were unable to provide IigniJicant information on either the memorandum', dc:velopment or the reasoning behind
its assumptions. S" ALAB·9OS. 28 NRC at 52S.
8lld. at 526.
841d. at 5'1:1·28.
8S Id. at 528.
861d. at 528·31, 535.
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of monitoring. Consequently, there will not likely be hard empirical evidence to justify any
conclusion respecting the number of persons likely to seelc monitoring, but not sheltering, in
the event of a Shoreham radiological emergency. It does not perforce follow, however, that it
will prove impossible to provide a TtaSOMd estimate on that score, sufficient to undergird a
monitoring planning basis well under one hundred percent of the EPZ population. There are
many areas in which estimates likewise must be made, for one purpose or another, without
the benefit of empirical experience. Whether an estimate so disadvantaged can carry the day
necessarily hinges upon whether a rational explanation has been supplied for it As we have
seen, the present difficulty with the Krirnm memorandum (and the Licensing Board's finding
based upon it) is that they are devoid of such an explanation. 87

B. In common with the intervenors in Shoreham, SAPL put into issue in this
proceeding the adequacy of the monitoring capacity of the designated reception
centers.88 And, as in Shoreham, the Krimm memorandum was offered by the
applicants in response to SAPL's claims - i.e., as establishing that, for planning
purposes, it could properly be assumed that twenty percent of the EPZ population
would arrive at a reception center in quest of monitoring.89 Subsequently, FEMA
referred to the memorandum in the course of its testimony on the monitoring
capability question.90
SAPL counsel extensively cross-examined the witnesses for both the applicants and FEMA.91 In sharp contrast to the interrogation conducted by intervenors' counsel in Shoreham, however, the cross-examination did not undertake
to discredit the analysis contained in the Krimm memorandum.
In questioning the applicants' panel, SAPL's counsel did take note of the
twenty percent planning basis and of the fact that its selection was founded upon
the Krimm memorandum.92 Counsel went on to inquire why a more conservative
figure was not used,93 but that was the sole extent of the cross-examination on
the subject. More specifically, counsel made no attempt to probe the ingredients

871d. at 530-31 (emphasis in original; footnlltc omitted).

88nu. WI' accanplished through the licensing Boanl', admiasion of SAPL Revi5ed Contention. 7 and 33. Sec
Memorandum and Order of May 18, 1987, at 33-35. 44-45 (unpublished).
89 Sec Applicants' Direct Testimony No.4 (Deconunrlnation and Reception Centers). fol. Tr. 4740. The Krimm
memorsndum WlS appended .. Attachment 1 and WlS discussed at pp. 3-4 of the testimony under the heading
"Anticipated Number of Evacuees."
90 Su Direct Testimony of FEMA Panel on Reception Centers. fol. Tr. 5091. The reference to the Krimm
memorsndum .. repiesenting FEMA', position on the planning basis maner is contained in the aection titled
"FEMA Response to SAPL 7" on a page bearing the number 59.
91 Tr. 4742-4928 (applicants' witnesses); Tr. 5092-99 (FEMA witnesses). For its part, as ltated at the outset of
Applicants' Direct Testimony No.4. the applicants' witness panel included ofliciaJa of both the New Hampshire
lllte government (e.g., the Director of the New Hampshire Office of Emergency Management) and the lead
applicant (e.g., the Manager, Emergency Planning. of New Hampshire Yankee). The FEMA panel was canposed
of two agency ofliciaJa (e.g., the ane! of the Natural and Technological Hazards Division in FEMA's Region I
office in Boston) and one consultant in the emploY of the Argonne National Laboratory in Dlinois. Sec Direct
Testimony of Edwanl A. Thomas, Edwanl A. Tall7lllan, and Bruce J. SwiIcn on the [NHRERPJ ~cnted on
Behalf of [FEMAJ. fol. Tr. 3088.
92Tr.4767.
93Tr.4768-70.

355

of the memorandum for the purpose of showing that its conclusion rested on a
shaky foundation.94
The SAPL cross-examination of the FEMA witnesses was not materially
different Counsel inquired as to whether the Krimm memorandum reflected
a FEMA position that twenty percent of the total EPZ population was the
"minimum number of evacuees that should be potentially considered to be
needing monitoring. "9.5 After receiving the answer that it is the "minimum
number of evacuees that should be planned for within 12 hours," counsel stated
his understanding that it is "FEMA's pOSition that if one is prepared to monitor
and potentially decontaminate 20 [percent] of the evacuees within 12 hours,
that an ad hoc response can be counted on to take care of higher numbers
than that.''96 Obtaining the agreement of the witness that this was the FEMA
position,!17 counsel did not further pursue the matter of the Krimm memorandum
with the FEMA panel.
SAPL presented one witness of its own on the reception center matter,
Dr. Donald L. Herzberg. Dr. Herzberg is the Director of the Division of Nuclear
Medicine and a staff radiologist at the Mary Hitchcock Memorial Hospital
in Hanover, New Hampshire. He also is a Clinical Professor of Medicine
(Radiology) at the Dartmouth-Hitchcock Medical Center.98 In his supplemental
testimony, presented in question and answer form, Dr. Herzberg made no direct
reference to the Krimm memorandum. Responding, however, to a question
seeking to elicit his concerns about the number of individuals projected to arrive
at the Seabrook reception centers, he had this to say:
Based upon my experience with small decontamination exercises it is my opinion that
the vast majority of evaruees will oome to be checked. I have for many yean observed
the reaction of human beings to infonnation about radioactivity and it is my opinion that
more people would report for services after potential exposure to radioactivity than would
report for services following other natural or technological emergencies. It would interest
me greatly to find out what is alleged to fonn the empirical basis of the 20% estimate of
evaruees reporting for services.99

94 In this camection, SAPL·. CTOIII-examination plan for the applicants' witnClSca on reception centers contempllted ooly Ibe following line of inquiry m Ibe Krimm memorandum:
2. Is it not true Ibat Ibe FEMA Memorandum fran Richard W_ Krimm. rcfcned tn It p. 4 of Applicants'
c!i=t testimony statca Ibat provisiml should be made for penonneland equipment to monitor a minimum
of 20% of Ibe catimated populatim to be evacuated7 (See Attachment 1 (2 of 2) at page 2). Why is Ihc
State of New Hampchirc not basing its planning more C<lIISCMItivcly and planning for more Iban 20%7
~SAPL"] Cross-Examination Plan for Applicants on Rec:cptim Centers, foL Tr. 4928, at 1.
5 Tr.5093.
96Tr.5093-94.
97 Tr. 5094.
98 See Dr. Heaberg'. curriculum vitae appcruled to Direct Tcatimmy of Donald 1.. Herzberg, MD., Relative to
SAPL Contcntims 7 and 33, fot Tr. 5011.
99 Supplemental Tcatimony of Dcnald 1.. Herzberg, MD., Relative to [SAPL's] Ccntentiml 7 and 33, foL Tr.
5012, at 2.
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Similarly, at no point during his cross-examination or redirect examination
did Dr. Herzberg undertake an analysis of the Krimm memorandum, let alone
embark upon a critical evaluation of its contentlOO
In the circumstances, it is not surprising that, again in contrast to the
situation in Shoreham, SAPL's proposed findings of fact did not confront the
Krimm memorandum directly and assert (with a supporting explanation) that
its guidance rested upon faulty reasoning. The most that the Licensing Board
was asked by SAPL to find as a fact was that this guidance conflicted with the
testimony of Dr. Herzberg that, based on his experience in observing human
reaction to information about radiation, the vast majority of evacuees would
report to reception centers to be checked.101 In its proposed conclusions of fact,
SAPL invited the Licensing Board to find, on the strength of Dr. Herzberg's
opinion, that "it is unreasonable to plan for only 20% of evacuees reporting
to centers for services" and that, instead, "all evacuees must be afforded a
reasonable opportunity to be monitored for radiation contamination within a 12hour timeframe."l02 Here too, however, SAPL made no effort to enlighten the
Board respecting the justification for preferring Dr. Herzberg's conclusion to
that of FEMA.l03
C.l. In determining in LBP-88-32 that the twenty percent planning basis
employed in the NHRERP "is both reasonable and adequately supported in
the record,"I04 the Licensing Board took note of ALAB-905. Acknowledging
"the apparent contradictory holding on facially similar facts" in that Shoreham
decision, the Board nonetheless concluded that continued reliance on the FEMA
guidance found in the Krimm memorandum was appropriate in the present
case.1M
In a nutshell, the foundation for this conclusion was the fact that, in ALAB905, we were "faced with a direct and specific challenge to the FEMA analysis
underlying its guidance and the application of that guidance to the Shoreham
EPZ," as well as an unsuccessful attempt to learn from FEMA's witnesses the
basis for that guidanceyl6 A similar challenge, the Licensing Board continued,
had not been mounted by SAPL in this proceeding.107 On that score, the Board
found Dr. Herzberg's testimony to be of no assistance to SAPL. For, in addition
to what the Board deemed to be his "limited value as an expert," it also
100 S" Tr. 5014-73. Indeed, the Krimm memorandum WIS not mentimed It all by Dr. lI=berg while m the
witness ltand.
101 S" [SAPL'.] Proposed Fmdings of Fact, Rulings of Law and Conclusions of Flct (May 9, 1988) It 56-57.
l02ld. It 69-70.
103 None of the other intervenors WlS significantly involved in the reception center issue before the Licensing

BOlrd.
104 LBP-88-32, 28 NRC It 714-15.
lOS Ill. It
106 Ibid.

713.

100 Ibid.
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declared that "a close reading of his testimony reveals that he did not assert that
the 20% planning standard was based on a flawed analytical basis but rather,
simply expressed an interest in learning about the empirical basis for the 20%
standard."I08
In these circumstances, the Board reasoned, the day was carried by the
"FEMA finding" reflected by the testimony of the FEMA witnesses to the
effect that FEMA's position is that the monitoring provisions must address
at least twenty percent of the total EPZ population. This was because, under
Commission regulations, a FEMA finding constitutes a rebuttable presumption
and, thus, must be respected in the absence of contrary evidence.lO'}
2. We find ourselves in essential agreement with this disposition of the
matter. To begin with, it is a settled principle of appellate practice that an
appellant is ordinarily precluded from pressing issues or advancing arguments
not presented to the trial tribunal. We long ago declared our acceptance of that
general principle, with the notation that an exception might possibly be made "in
the case of a serious substantive issue as to which a genuine problem has been
demonstrated."I1° In this instance, there is every reason to apply the principle in
full measure.
As we have seen, unlike the Shoreham intervenors, SAPL made no endeavor
below - either in the presentation of its affirmative case or in its crossexamination of the witnesses for other parties - to bring into serious question
the analysis undergirding the Krimm memorandum's conclusion, let alone to
demonstrate that its analysis was faulty. This being so, but for the intercession
of ALAB-905 there would be little room for doubt as to the outcome of any
attempt by SAPL to attack the analysis for the first time on appeal. Accordingly,
the question is whether a different outcome is mandated by that intercession.
Stated otherwise, was the Licensing Board obliged to give effect as a matter
of stare decisis to our Krimm memorandum determinations in ALAB-905,

108/d. It 714. Just prior to discuuing ALAB-9OS, the Board pointed to Dr. Herzberg" "limited experience
with nmation emergency plans" Ind, based thereon, found thlt he "is no expert It all in the lrea of large-seale
emergency planning or the prediction of popullce response in the case of an emergency." Id. It 713. Accordingly,
his "Oboavltions Ibout the possible response of evacuees in the flce of In emergency It Seabrook" were dismissed
IS "but spec:uIltionS entitled to liule, if Iny, weigh!." Ibid.
109 1d. It 714 (citing 10 <:.F.R. 150.47(1)(2) and, Imong other decisions, MelrOpoli14n Edison Co. (Three Mile
}slandNucleuStation, Unit I), ALAB-698,16NRC 1290,1298 (1982), aff'"LBP-81-59,14NRC 1211,1460-66
(1981».
lIoTeflflUSu Valley AJ<tJaoriry (Hlrtsville Nuclear P1lnt, Units lA, lA, IB, and 2B), ALAB463, 7 NRC 341,
348 (1978) (referring to NorWTfI S14leS Power Co. (Prairie Islalld Nw:uar Generaling Plalll, Unirs 1 aNl2),
ALAB-2#, 8 MC 857, 864 (1974). Accord PefIMJ/lJDnia Power aNl Uglst Co. (Susquehanna Steam Electric
Station, Units lind 2), ALAB-693, 16 NRC 952, 956 n.6 (1982); Public Service Euclric alld Gas Co. (Sllem
Nuclear Generating Station, Unit I), ALAB-6S0, 14 NRC 43, 49 (1981), aff'd sub flOm. TownslUp 0/ Lower
Alloway.r Cred: v. Public Service Euctric & Gas Co., 687 F.2d 732 (3d Cit. 1982). Su auo DelrOil Edison
Co. (Enrico Fermi Atomic Power Plant, Unit 2), AlAB-709, 17 NRC 17, 22 (1983).
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notwithstanding the total failure of SAPL (or any other intervenor) to challenge
the analysis contained in the memorandum?1Il
As the United States Court of Appeals for the First Circuit has observed, one
of the "essential principles" of stare decisis is that "an issue of law must have
been heard and decided."I12 Manifestly, no issue of that stripe is involved here.
We did not decide in ALAB-90S that, as a matter of law. the twenty percent
planning basis was unacceptable. To the contrary, all that we determined was that
the evidentiary record then before us did not supply an adequate foundation for
such a planning basis. It was in that context that we agreed with the intervenors'
claim, advanced before the Licensing Board and renewed on their appeal, that
within its four corners the Krimm memorandum did not provide a reasoned
explanation for the adoption of the twenty percent figure.1I3
Thus, while the Licensing Board in the proceeding at bar was certainly
obliged to consider ALAB-90S, it was not obligated by stare decisis principles to give dispositive effect to the portion of ALAB-90S concerned with the
Krimm memorandum. Moreover, considerations of fundamental fairness militate strongly against allowing SAPL to rely on ALAB-90S now, notwithstanding
its failure to have mounted a serious attack upon the Krimm memorandum below.
SAPL had, of course, the same opportunity to challenge the memorandum as
was available to, and utilized by, the Shoreham intervenors.1I4 Had SAPL chosen
to take advantage of that opportunity, either through the affirmative testimony
of a witness or during cross-examination of the witnesses for the applicants and
FEMA, the applicants might well have proffered additional evidence to shore up
the analysis contained in the Krimm memorandum. There being no substantial
attempt to discredit the memorandum, however. both the applicants and FEMA
could justifiably have assumed that there was no occasion for any such rebuttal.
That being so, justice would hardly be served by now remanding the matter
to the Licensing Board on the authority of ALAB-90S. Such a course would
enable SAPL to profit, to the applicants' detriment, from its failure (for whatever reason) to put the Krimm memorandum squarely in issue at the appropriate
time.

111 Needless to uy. the doctrine oC ru judicata CClU!d nOl possibly come into play inasmuch IS (1) neither SAPL
nor anyone in privity with it was I party to the SlItmltam proceeding; and (2) there is nOl the requisite identity
of cause oC Iction. claim or demand. Su A.Lobama Power Co. Qoseph M. Farley Nuclear Plant Units 1 and 2).
ALAB-182, 7 AEC 210. 212, r~lPIIUIiUd 011 owr ,rowuI.r. Cll-74-12, 7 AEC 203 (1974). The difference in
pwcs likewise Corccloses resort to the related issue preclusion doctrine of collateral estoppel. s~. id. at 213;
SO/llMm Cali/or"'" Ediso1l Co. (San Onofre Nuclear Clenerating Statian. Units 2 and 3). ALAB-673. IS NRC
688. 69S (1982).
112 EEOC II. Trabucco. 791 F.2d 1.4 (lst Cir. 1986) (citing 1B Moor"" F.tkral Practiu, 0.402(2). at 30).
113 Su IUPNJ pp. 3S4-SS.
1141n canmon with SAPL here, the Shor.1tam intcrvmon had no Idwnce knowledge respecting how we might
..,gard the Krlmm memorandum were we called upcn to Ippraise its caltcnt.
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It follows from the foregoing that. notwithstanding ALAB-905, the Licensing
Board was entitled to treat as presumptively correct the FEMA conclusion that.
for planning purposes, it may be assumed that at least twenty percent of the total
New Hampshire EPZ population would require or seek radiological monitoring
in the event of an accident at Seabrook. It is much too late in the day for
SAPL (or any other intervenor) to claim with respect to the NHRERP that this
conclusion should be entirely disregarded as resting upon a faulty analysis on
FEMA's part. What remains for decision is whether the Licensing Board was
equally justified in finding that the presumption was not satisfactorily rebutted
by Dr. Herzberg's testimony.
In answering this question in the affirmative, we think it unnecessary to
pass ultimate judgment on the warrant for the Licensing Board's belief that
Dr. Herzberg "is no expert at all in the area of large-scale emergency planning
or the prediction of populace response in the case of an emergency."m Be that
as it may, we are persuaded, as was the Licensing Board, that Dr. Herzberg's
testimony fell far short of rebutting the presumption favoring the FEMA determination.116 On this score, it suffices to take note of the factors to which the
Board pointed:
Dr. Henberg's observation, based on his experience in nuclear medicine and perhaps six
small decontamination exercises at medical facilities involving less than twenty people. was
that a "vast majority" of evacuees would seek monitoring. In arriving at this view for
the Seabrook EPZ. however, Dr. Herzberg did not review or even know of the plans or
planning standards developed with respect to other nuclear facilities, did not review all
pans of NHRERP Revision 2, and could not quantify his proposed "vast majority" approach.
Moreover, Dr. Herzberg testified that his only experience with implementing a nuclear power
reactor emergency plan was as a participant in, rather than planner or evaluator of, a medical
facility's ponion of a 1978 or 1979 emergency drill in the Midwest.117

When these factors are combined with the additional consideration (likewise
noted by the Licensing Board) that Dr. Herzberg's sole reaction to the Krimm
memorandum was an expressed interest in the empirical basis for the twenty
percent standard, t18 it is simply impossible to conclude that the trier of fact was
obliged to reject the FEMA position on the strength of Dr. Herzberg's contrary
opinion.1l9

lU Su supra n~ 108.
116 s" 10 C.F.R. §SO.47(a)(2).
117 LBP.88.32, 28 NRC at 713 (ciutions tmined).
118 Su supra p. 356.
119 For the reasons let forth in the text. we arc also satisfied that allowing SAPL to challenge the analysis in the
Krimm memorandum for the first time on appeal could not be justified on the thCOt)' Ihat there exists ". serious
subsuntive l!SUC IS to which. genuine problem has been demonstrated~ and thus the general role precluding such
• challenge should be waived Su supra p. 358.
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D. fur the foregoing reasons, we affirm the Licensing Board's acceptance
of the twenty percent standard. The question remains whether the NHRERP
satisfies that standard: i.e., whether the four designated New Hampshire primary reception centers are capable of monitoring, within a twelve-hour period,
twenty percent of the total population within the New Hampshire portion of the
EPZ.120

As one applicants' witness testified, each of the primary centers will be
staffed to accommodate, within the twelve-hour period, 9,667 evacuees (making
a total for the four centers of 38,668 persons).121 Thus, th~ twenty-percent
standard is met if the total New Hampshire EPZ population does not exceed
approximately 193,000 persons. On that score, there are four components to
that population. The size of three of them is not in dispute: the permanent
residents, nonbeach transients, and nonresident workers within the EPZ total
approximately 106,000.122 There is not similar agreement on the number of beach
transients that might be found in the New Hampshire portion of the EPZ. We find
nothing in the record, however, to suggest that, even on a peak population day
on a summer weekend, that figure would exceed the 87,000 persons needed to
reach the previously-calculated base population value - a figure about seventyfive percent greater than the applicants' estimate of 49,000.123 To the contrary,
as we read the expert testimony adduced by the MassAG, the intervenors'
position is that the peak New Hampshire beach population would be in the

120Becausc our review of the recon! did not reveal the basis for the LicCfI5ing Board's conclusions concerning
compliance with the 20 percent standard, by order dated August 30,1989, we tequcsted that applicants provide us
with the necessary mnnc:rica1 quantities (and appropriate record citations) that would establish the NJIRERP's
confonn.o.nce with that ltandan!. Intervenon MauAG and SAPL utilized the opportunity afforded them to
canment on Ipplicsn\s' response to raise I host
new issues concerning the IdequlCY
reception centen.
AI we hive alrcsdy indicated in thU dccisiat, ••• mpra p. 358, arguments fi .. t raised at Ippeal gencnlly will
net be considered. This Idmonition is plrticuIarly Ippropriate in this context; we decline, thereCore, to Iccord any
IUbotantive considcntion to these freshly hatched cooccms.
121 S.. Applicants' Direct Testimaty No.4, It 5. SAPL raised scvcra1 challenges to the Id"'lUiCY of staffing for
the reception centen. SAPL asserts that the centen need more Idministrative Ind registration personnel, SAPL
Brief It 45-46, more mining for these personnel, id. It 46-47, more firefighten to perronn monitoring functions,
id. It 47, and manito.. for evacuees from special facilities, id. at 48. For the reasons set forth by the Licensing
Board, LBP-8&-32, 28 NRC It 717-21, we find these claims are without basis. We will, however, tequire (rather
than IUggest, IS did the Licensing Board, id. It 721) !hat the NHRERP be revised to document the Ivailability of
nathost community fire department persamel for decontamination and monitoring services.
122 S.. App1icsnts' Exh. 5; NlIRERP (Seabrook Statiat Evacuatiat Time Study), VoL 6, at 2-5, 5-7; id. App. M, It
M-I to -5; Applicants' Direct Testimony No.7 (EVlcuation Time Estimates and Human Behavior in Emergencies),
fo!. Tr. 5622, It 16-17.
123 See Applicants' Direct Testimony No.7, at 16-17,38. We arc awore,
coune, that at least in the first
instance there might not be an even distnbutiat
evacuees amatg the four reception centen. This should not
be a potential problem except on pca1c population days. Also, two of the reception centen (Rochester and Dover)
are located within Ipproximately 10 miles of one another and the distance between the ClIher two (Manehester and
Salem) is Ipproximately 20 miles. These relatively close proximities undoubtedly will enable a redistribution of
evacuees in the event it proves neccssuy. Moreover, these figures do not take into ac;count the Idditional capacity
at the scconduy centen included in the planning. See Applicants' Direct Testimony No. 4, It 11.
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neighborhood of 70,000. 124 Accordingly, the NHRERP complies with the twenty
percent standardP'

IV.

SHELTERING OF BEACH POPULATION

As is recognized in NUREG-0654, in assessing the range of protective
actions to be afforded by a radiological emergency plan, one component to
be considered is the use of sheltering. In ruling on three intervenor contentions
(NECNP/RERP-8, SAPL-16, and TOH-VIII) relating to sheltering of persons
within the beach areas near the Seabrook facility, the Licensing Board concluded
that, although sheltering would be utilized in only a few, narrowly defined
circumstances and would be implemented in an essentially ad hoc fashion, the
NHRERP gave sufficient consideration to this protective action option so as to
comply with regulatory requirements and the guidance of NUREG-0654.
Intervenors challenge the Licensing Board's findings on the sheltering option
on two principal grounds. First, they question whether the Board correctly
concluded that sheltering was an option to be utilized only in very limited
circumstances. Second, they dispute whether adequate measures have been taken
to implement the sheltering option in the instances in which it has been found
to be appropriate. For the reasons set forth below, we find that the Licensing
Board was essentially correct in the first instance, but erred in failing to require
appropriate implementing measures.
A. As described in some detail in the Licensing Board's decision,l26 in
accordance with NUREG-0654 the NHRERP incorporates the Environmental
Protection Agency's (EPA) protective action guide dose projections as guidance
12-4 SI' Testimony of Colin Hialt, Than.. 1. Adler and William A. Befort on Behllf of the [MassAO] on SAPL
Contention No. 32, SAPL Contention No. 34 and Town of Hampton Revised Contention m, fQI. Tr. 6849, at 5
n.l, 16. The witnesses estimated a presence of 24,664 vehicles in the beach area. wilh an occupancy ntc of 2.854
~ per vehicle.
15 Also wilh regard to the mailer of decontamination and reception centm. intervenor NECNP argues lhat
guidance in NUREG-06S4 requiIa lhat a teea\d-ahift (i.e., 24-hour capability) be provided for reception centm.
New England Coalition on Nuclear Pollution'a Brief in Support of Appeal (Mar. 24, 1989) at 24-25 [hcreinaftcr
NECNP Brief]. NECNP asserts lhat this rcault is mandated by the guidance in NUREO~ Criterion II.A.4,
which requiIa Ihat principal organizations "lhlll be capable of continuoua (24-hour) operations for a protracted
period," nlhcr than Criterion U.1.12 relied upon by the Licensing Board in affirming the adequacy of one 12-hour
Ihift, which provides Ihat atatc and local organizations am to ensure lhat personnel and equipment at reception
centers am capable of monitoring wilhin "about a 12 hour period" all uriving rcaidents and tnnaients. This
challenge, however, fails to rcc:ognizc Ihe purpose and lcope of each of Ihese guidance clements. The former
criterion speciJies Ihe terms under which Ihe existence of a major emergency response organization (e.g .• Ihe atatc
or a local emergency rcaponse organization) is to be maintained. while Ihe laller is intended to provide guidance
on the period of operation of a particular type of emergency response facility. The speciJication in Criterion
nA.4 Ihat emergency rcaponsc organizations. which provide a variety of services, must function on a continuing
basis for a protracted period does not extend or otherwise revise Ihe lcngIh of time particular decontamination
facilities mull be operated under Criterion II.J.l2. Thus,lhcrc is no regulatory foundation for NECNP'. argument.
Moreover. as !he applicants and the staff have lU&&ested. Applicants Brief at 37; NRC Staff Brief at 20 n.l9, Ihere
is no realistic basis for NECNP·. related concern Ihat the n:ccption ccnten will cease operations prematurc1y.
lZ6LBP_88-32, 28 NRC at 751-58.
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tools to determine the need for protective actions and for choosing appropriate
protective actions.1%7 NUREG-0654 recognizes four classes of emergency action levels (in ascending order of significance): Notification of Unusual Event,
Alert, Site Area Emergency, and General Emergency.l28 At the "General Emergency" level, which is triggered by the possibility that EPA protective action
guides may be exceeded outside the perimeters of the nuclear facility, NUREG0654 indicates that evacuation of the general population may be necessary.l29
On the other hand, under NUREG-0654 guidance, no offsite emergency action
involving extensive relocation of the general public ordinarily would be warranted at either the "Alert" or "Site Area Emergency" classifications because
any offsite releases are not expected to exceed EPA's protective action guides
except near the site boundary of the facility.IJo
Because of concern over the special circumstances created by the large
. summertime beach population near the Seabrook plant, the NHRERP provides
that certain offsite actions affecting a relocation of the general public should be
talcen at the earlier action levels. Under its terms, beach closings and beach area
access restrictions are to be considered by emergency planning officials as early
as the "Alert" classification, and further precautionary or protective actions such
as beach closure or evacuation would be recommended by state officials at the
"Site Area Emergency" classification.131 Moreover, even if accident conditions
do not allow for implementation of early precautionary measures (such as beach
closing), evacuation, as opposed to sheltering, would continue to be the preferred
protective action.1ll
Under the NHRERP, therefore, the preferred protective actions for the New
Hampshire seasonal beach population are early beach closure and, as necessary
thereafter, evacuation. Nonetheless, the plan recognizes that, in the following
narrowly defined instances, sheltering would be the favored protective action for
at least a portion of the beach population:
(1) if sheltering is the most effective option in achieving maximum dose
reduction, based upon EPA protective action guides of 1 rem whole
body dose and 5 rem thyroid dose;
(2) if there are ''physical'' impediments to evacuation;

127NHRERP. Vol. 1. at 2.6-1 ID -2. The EPA procective action guides an: found in its ""Manual of Procective
Action Guides and Protective Actions for Nuclear Incidents," EPA-S20/1-7S-001 (June 1980 rev.) [hereinafter
PAG Manual).
128 10 C.F.R. Put SO, App. E, IIV.e.
129SIINUREG-06S4,App.l,at 1-16.
130 SII id. at 1·8, 1-12.
131 Su Applicants' Direct Testimmy No. 6 (She1tering), fal. Tr. 10,022, at 1(}'12.
132 Su id. at 17.
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if an evacuation is recommended, while a beachgoer without his or her
own means of transportation is awaiting transportation assistance.133
Applicants' emergency planners and New Hampshire emergency planning
officials stated that in these circumstances use of sheltering would be limited.l34
Indeed, they could conceive of only one situation in which it would be applicable under condition (1) to achieve a "maximum dose reduction"; a short
duration, nonparticulate (gaseous) release that would arrive at the beach within
a relatively short time period when, because of a substantial beach population,
the evacuation time would be significantly longer than the exposure duration.m
According to these witnesses, this limited use of sheltering would be appropriate to avoid situations in which the sheltered population would be exposed or
reexposed to radioactive ground particulates during their subsequent, postrelease
evacuation.136
Intervenors' central concern is whether confining sheltering to such a limited use under the plan is, in accordance with the first condition specified in
the NHRERP, the most effective use of this protective action option to achieve
maximum dose reductions. Before the Licensing Board, the MassAG challenged
the adequacy of state officials' planning assumptions about sheltering limitations
through testimony from a panel of witnesses.137 Principal among these witnesses
was Dr. Robert Goble, a Research Associate Professor of Environment, Technology, and Society and an adjunct Associate Professor of Physics at Clark
University in Worcester, Massachusetts.lJ8 In his testimony, Dr. Goble acknowledged that shelter was indeed a limited option for the beach population.139 He
nonetheless maintained that there were two situations in which sheltering was
the preferred action option. He described the first as a short duration, primarily
gaseous release. l40 This release, which he categorized as a "less severe problem,"141 appears to be substantially the same as the release that state emergency
planning officials recognized could call for use of sheltering.'42 Dr. Goble also
asserted, however, that the use of shelter for the beach population would be
appropriate in instances when there is a relatively early release of a substantial
amount of radioactive material that would involve ground deposition (ground(3)

133 See Applicants' Din:ct Testimony No.6. at 19-20; id. App. 1. at 7-8. Planning officials consider "physical"
impediments under condition (2) 10 include fog. IIIOW. hazardous road and bridge conditions. and highway
construction. Tr. 10.721.
134 Tr• 10.714.
135Tr. 10.719-20.
136 Tr. 10.720.
137 See Comc:Ied Teatimony of Robert 1.. Goble, Ortwin Renn. Robert T. Eckert, and Victor N. Evdokimofr on
Behalf of the Attorney General for the Commonwealth of M....chusetts on Sheltering Contentions. foL Tr. 10.963.
1381d. It 1-2; id. Attach. 1.
1391d. at 13. 16-17; Tr. 11.461-62.
140Tr. 11.462
141 Ibid.: I •• Tr. 11.464.
142 See lupra note 135 and accompanying text.
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shine) and possible inhalation doses.143 He criticized the NHRERP planning
process for failing to afford adequate considemtion of whether sheltering also
should be the preferred protective action for such a release as well.
In support of the NHRERP's planning assumptions on sheltering and evacuation, FEMA presented the testimony of its technical consultant Joseph H. Keller.
A chemist by training, Mr. Keller is a scientist with the United States Department of Energy's (DOE) Idaho National Engineering Labomtory.l44 Under an
intemgency agreement between FEMA and DOE, he provides advice to FEMA
on matters relating to emergency planning for radiological emergencies. 14'
In his testimony, Mr. Keller declared that for the various potential dose components - plume immersion exposure, exposure from a plume overhead (cloudshine), plume inhalation exposure, and groundshine - the exact relationship
among the various components will vary with time and distance from the point
of release; however, groundshine was most likely to be the major contributor
to total dose in severe accident sequences if no protective actions are taken.l46
He also explained that, because the plume is dispersed and diluted as it moves
away from the point of release, this groundshine dose is reduced as a function
of distance from the source. 147 Immediate evacuation of beach areas near the
facility thus provides the distinct advantage, even in those seeming "worst case"
instances when plume dispersion and evacuation routes coincide, of moving the
population away from the more concentmted groundshine dose areas.148
The effect of sheltering, on the other hand, is to reduce the doses primarily from plume immersion/cloudshine and from inhalation, according to
Mr. Keller. 149 In the case of the Seabrook beach area. however, the predominance of wood-frame (as contrasted with concrete or brick) structures caused
state officials to assign to area shelter an extremely limited dose reduction factor
of 0.9 (a dose reduction of only ten percent) for the plume immersion/cloudshine
dose component.l50 Moreover, although recognizing that the inhalation dose reduction afforded by these structures would be greater than ten percent, he noted
that to the degree that the beach area structures were "unwinterized," their ef-

143 Tr. 11.462, 11.485.

144 Sec Amended Teatirnooy of William R. Cumming and JOIIeph IL Kc11cr on Bchal! of [FEMA1 on Shelter·
ing/Beach Population Issues. foL Tr. 13,968. Attach. B. It 1·2 [hereinafter Cumming/Kc11crTcstimooy]. Mr. Kc11cr
is employed by Westinghouse Idaho Nuclear Company. Inc. (a wholly owned aubsidiary of Westinghouse Elee:mc Company). which is the private contractor that opcra~ the Idaho National Engineering Laboratory for the
P.'f.!rtment ofEncrgy. Tr. 14.141.
14 Tr. 14.142-43.
146 CumminglKellcr Testimony It 9; Tr. 14,230-31.
147 Cumming/Kcllcr Testimony It 10-11.
148 Su id. It 11; Tr. 14.230-31. 14,242149 CumminglKcllcr Testimony at 9.
I'D SU id. at 9-10; Tr. 14,222, 14,243. See aLro Applicanta' Direct Teatirnooy No.6. at 25·26.
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fectiveness in reducing inhalation exposures likely would degrade much sooner,
than the two hours generally accepted for wood-frame buildings.J.51
Finally, Mr. Keller emphasized that, to make an accurate assessment of
whether, in any particular instance, evacuation or sheltering would afford greater
dose protection, it would be necessary to have certain vital information on the
nature of the particular release - i.e., the release's projected beginning, duration, and magnitude and the meteorological conditions affecting release distribution.m It was likely, however, that in the event of a radiological emergency this
information would not be available or would be highly uncertain.m Given the
need to avoid groundshine and the general protection evacuation affords from
that dose component, Mr. Keller found these information uncertainties further
tipped the balance in favor of evacuation rather than sheltering.l54
In light of these factors, Mr. Keller concluded that, for the beach areas, it was
a better strategy to begin evacuation immediately.m This would ensure that the
groundshine dose savings inherent in immediate evacuation would be secured,
while avoiding the groundshine exposure to individuals that would accrue during
the inevitable postshelter evacuation. 156 As a consequence, Mr. Keller found,
the determination to rely upon sheltering as a protective action option in the
NHRERP only in the very limited circumstances specified had an appropriate
technical basis.157
In upholding the NHRERP's limited use of sheltering for the beach population, the Licensing Board adopted Mr. Keller's testimony almost in toto, declaring it "well reasoned."158 Before us, intervenors have launched a vigorous attack
upon that testimony. The MassAG presents a multi-pronged assault, asserting
that uncertainty about warning time, the duration of any release, and whether
the release will be particulate or gaseous favor, or at least warrant further consideration of, the use of sheltering as a protective action option.159 The MassAG,
SAPL, and TOH also assert that the Licensing Board improperly relied on the
Keller testimony. They maintain that because the testimony is generic in nature,
its use by the Board is inconsistent with the principle that emergency planning
determinations should be made on a site-specific basis.16O
Although the parties have spent considerable effort challenging and defending various aspects of the planning basis underlying the NHRERP's limited
151 Cumming/KcIler Testimony at 10.
152 See id. at 9; Tr. 14,240-41.
153 See Cummlng/Keller Testimony at 9-10; Tr. 14,240-41.
154 S... Tr. 14,24041.
155S6. Cummlng/KeIlerTestimony at 10-11: Tr. 14,24042.
156 See Cummlng/Keller Testimony at 10; Tr. 14,24344.
157 Cumming/KeIlerTestimony at 11.
158 LBP.88.32, 28 NRC It 768.
159MassichusetlS Attorney General', Brief on Appeal (Mar. 24,1989) at 61·69 [hcn::inaftcr MassAO Brief].
160
14. at 69·71: SAPL Brief It 20-21: TOR Brief at 44-49.
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utilization of the sheltering option, review of the Licensing Board's findings,
the parties' arguments, and the evidentiary record leads inexorably to one crucial
conclusion: for the New Hampshire beach area at issue, the physical attributes
of most available structures makes sheltering a protective action option of limited utility. The primary dose reduction of ten percent in the plume immersion/cloudshine component that is afforded, on average, by the predominantly
wood-frame shelter in the Seabrook beach area is, as Mr. Keller graphically
described it, so "down in the dirt in the error band, it's trivial. And it basically is, we don't have much in the way of shelter."161 His recognition of
this important site-specific factor makes it apparent that Mr. Keller's analysis is
not, as intervenors charge, impermissibly "generic.ttlQ Moreover, added to the
poor dose reduction quality of existing shelter in the beach area are the substantial uncertainties acknowledged to be involved in calculating meteorological
conditions and the elements of release beginning, duration, and magnitude, all
of which would be critical to making an informed choice between evacuation
and sheltering in any specific situation.l63 Taken together, these factors provide
an appropriate basis for the NHRERP planning judgment that, for the beach
area, sheltering is to be limited as a protective action option to those instances
in which it undeniably will provide the maximum dose savings.1M Therefore,
giving the Licensing Board's factual determination the probative force it intrinsically commands, we find no basis for reversing its judgment regarding the
efficacy of the NHRERP planning basis for limited sheltering.l6S
B. Also raised by intervenors MassAG, SAPL, and TOH is the question

161 Tr. 14,243-44. Although the MassAG abo asserts that shelter would afford greater protection from groundshine
than evacuation because wood-frone IINCIU1eI may provide "aigniJicantly" more proleCtion frem this dose
canponmt than an automobile, MassAG Bdef at 67 n.58, the evidence before the Lic:cnsing Board indicates
that the protection afforded is of the lime order of mlgnitude, II. Tr. 14,229.
lQFurlher emphasizing the litc-apecific nature ofms findings, Mr. Keller declared during cross-examination that,
"[iJf the State of New Hampshire had come in with a recommendation or an assemon ••• that the shelters, the
average shelter in the vicinity we're talking about, had a lhelter factor of .5 [(SO percent)] or .4 [60 pen:ent)I, all
ri~ My personal opinion is, you might have looked at [sheltering) a little harder." Tr. 14,243.
1 3 MassAG witness Dr. Goble abo recognized the difficulties attendant upon obtaining the necessuy information
reJuding vanO\ll of Iheae flClOrl in order to make emergency planning decisiona. Su Tr. 11,481-82, 11,485.
1 JnIClVer\01S abo cmtend that the Licensing Board erred in its interpretation of the requirement of aection
50.47(b)(10) that "[al range of proIeCtive actions have been developed for the plume exposure pathway EPZ for
emergency WOJ:Itera and the public." E.,., MaasAG Bdef at 72-75. To the degree that intervenOlS' challenge is
bued upon the premise that the development of a "range of proleCtive actions" is governed by the atatus of aection
50.47 as an "adequate protection" ltandard and thereby requires that "adequate" lheltering must be provided as
a rial< reduction meuure, we addressed and rejected it in ALAB-922 Nor do we read aection 50.47(b)(10),
as intervenOti do, to impolC IUch a requirement itself. It is apparent that under aection 50.47 p1annera shruld
consider whether to employ sheltering as part of the ''nnge of protective actiona" for a particular emergency plan,
II•• NUREG-06S4 Criterlon OJ.I0.m (buea for choice of m:ommc:nded protective actions must be included in
emergency plan, including expected protection afforded in shelter for direct and inhalation exposure). Nonelheleaa,
the situations in which sheltering is adopted as the recommended proleCtive action ultimately will depend, as here,
the site-specific c:ircumatances.
1 S••, •.,., C.,..,al Public Uliliriu NuculZT Corp. (Three Mile Island Nuclear Station, Unit No. I), ALAB-881 ,
26 NRC 465, 473 & nn.30-31 (1987).
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of the implementation of the sheltering option for the beach population in the
limited instances in which it is to be utilized,166 Although the Licensing Board
declined to require implementing measures, for the reasons set forth below
we find that such measures are required so long as sheltering for the beach
population is a protective action option under the NHRERP.
As it now stands, planners have undertaken to provide "some degree of
implementing detail," which includes identification of potential shelter locations
in the NHRERP, only under sheltering condition (3) for the estimated two percent
of the New Hampshire transient beach population who, being without their own
transportation, will be provided shelter pending evacuation.l67 fur the total beach
population that potentially is to be sheltered under conditions (1) and (2), which
applicants' figures indicate could reach nearly 50,000 during peak summertime
weekend days,l68 the planners now contemplate, and the NHRERP reflects, no
''preset sheltering implementation."I69 In the event of an emergency in which
the general transient beach population would be sheltered, voice instructions
would be given over the existing audible alert system directing beachgoers to
find shelter in buildings near the beach.170 Available shelter in the beach area
- which is envisioned to include private residences and public access buildings
such as shops, motels, and restaurants - was identified in a survey sponsored
by applicants and conducted by Stone and Webster Engineering COIporation.17I
The planners indicated, however, that while this study led them to the judgment
that adequate shelter exists, they do not intend to incorporate the study into the
NHRERP or rely on the study as a planning basis for sheltering the total beach
population.172 fur their Part. FEMA witnesses declared in their direct testimony
and during cross-examination that further implementing efforts for sheltering
were necessary, a position they then appeared to back away from during redirect
examination. 173
Acknowledging that FEMA's position on the need for further implementation
was "not clear," the Licensing Board declared that the low-probability that
the sheltering option would have to be implemented, in conjunction with its
present lack of knowledge about the type of implementing detail that might
be included in the NHRERP, led the Board to conclude that it would be a
mistake to require additional implementing detail.174 According to the Board,

I66M.o.ssAO Brief at 54-56 & n.44; SAPL Brief at 22-25; TOH Brief at 33-35.
167 S•• LBP-88-32, 28 NRC at 769. Su also Applicants' Direct Testimony No.6, at 21; id. App.
168 SII SUPI'd nQ(c 123 and accompanying texL
169LBP_88_32, 28 NRC at 769.
170 Applicants' Direct Testimmy No. 6, at 20.
171 S.I id. at 21-221721d. at 22173 Compare Cumming/KellcrTestimony at 11 aNlTr. 14,220 with Tr. 14,252-54.
174LBP-88-32, 28 NRC at 769.
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the current lack of implementing detail reduced the risk that a decisionmaker
might implement the sheltering option without understanding its benefits and
uncertainties; this made it unwise for the Board to accede to intervenors' request
to require implementation as a condition of license approval.m The Board
also found that "cluttering the NHRERP with unnecessary detail" would not
improve it.176 Further, noting its doubt that preset sheltering implf'mentation was
a ''practical or conservative" approach, the Board declared that implementing
detail was not "so material" as to preclude a "reasonable assurance" finding
under section 50.47(a).177 The Board also expressed its confidence that, because
state emergency planning officials were in "virtually constant attendance" during
the evidentiary hearing on the sheltering issue, they would "take advantage of
any reasonably available opportunity to improve and to maintain the NHRERP
and to ensure its implementability. "178
Before us, intervenors challenge the Licensing Board's refusal to require
implementing measures, asserting that the Board's determination is contrary to
ALAB-832 in the Shoreham proceeding. As we noted earlier, in ALAB-832
we confronted the issue whether in fulfilling emergency planning obligations, it
is sufficient merely to list the hospitals outside the EPZ to which patients from
hospitals inside the EPZ were to be transferred in the event of an evacuation.179
The Licensing Board found the listing was sufficient because there was little
likelihood that patients would be evacuated and because the listed hospitals were
on notice that they might be called upon for assistance. We concluded that the
Board's analysis was flawed because (1) the probability of implementation was
irrelevant in determining whether emergency planning obligations properly had
been satisfied, and (2) the Commission's regulations and emergency planning
guidance supported evacuation preplanning rather than an ad hoc response at
the time of the emergency.
Responding to intervenors' challenge, applicants simply state their agreement
with the Licensing Board's conclusion that the low probability that the sheltering
option will ever be used means that implementing measures are unnecessary
and distracting.no The staff, however, goes further and attempts to distinguish
the present situation from ALAB-832. Acknowledging our holding there
that the likelihood of utilization is irrelevant to a determination of whether
planning obligations have been satisfied, the staff nonetheless asserts that
the controlling consideration in ALAB-832 was the existence of Commission
regulatory guidance that mandated hospital evacuation could not be undertaken
17' Ibid.
176 1bid.
177lbid.
178 14. at 769·70.
179 ALAB.832. 23

NRC 135. 154-57 (1986), afJ'd, C11-87-12, 26 NRC 383, 398-99 (1987).
180 Applicants Brief at 12-13.
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without preplanning. According to the staff, no such guidance exists here. The
staff also points out that, for the sheltering option under the NHRERP, the means
of public notification exist; the mechanisms for a protective action determination
are in place; and the size of the beach population and the quantity, quality, and
location of the shelter are known. Planning thus is much less "ad hoc" than the
hospital evacuation planning found deficient in ALAB-832. The staff concludes,
therefore, that the denunciation of ad hoc evacuation planning in ALAB-832 has
no relevance here.l81
In reviewing this matter, we are unable to subscribe to the Licensing Board's
reasons for declining to require implementing provisions for the beach sheltering
option. Under the NHRERP, as prepared by state emergency planning officials
and accepted by FEMA, there are two conditions under which sheltering may
be used as a protective action option for the entire beach population. Putting
aside for a moment the question of how likely it is that either of them will
ever be invoked,1Bl the fact that these sheltering options have been incorporated
into the NHRERP planning basis speaks volumes about the need for appropriate
implementing details.183 Nor can we put an imprimatur upon an approach to
implementation whereby the lack of implementing detail becomes a set of
blinders that protects officials from seeing, and thereby improperly invoking,
these emergency planning options. Planning efforts are intended to make
emergency response officials aware of the benefits and constraints associated
with their actions, thereby providing them with the information necessary to
make informed protective action decisions. l84 Faced with a situation in which
the NHRERP apparently calls for use of a sheltering option but provides no clue
to the details involved in implementing that option, and thus no accurate picture
of the option's overall benefits and limitations, emergency response officials
essentially are required to speculate what will be the practical impact of a
decision to follow that protective action measure. In the circumstances, rather
than ameliorating the risk of misapplication, as the Licensing Board assumed,
the failure to "clutter" the NHRERP with implementing provisions for sheltering
enhances that risk, particularly the risk that sheltering will not be utilized
in the appropriate, albeit limited, instances contemplated by the plan. Thus,

181 NRC Staff Brie! at 55·58.
181 Acknowledging the catfusion created by FEMA', aecmingly contndictory 'tatanents about the need for
implementation of ihe &beltering option, IU IlIprtJ note 173, the Licensing Baud nonetheless concluded that
FEMA "may" be ..tidied that, in light of the limited utility of the 'heltering option, no further implementing
detail is necessary fer its approval. Given the existing record, the Licensing Board', attempt to discern what
FEMA has decided involves more than a modicum of rpeculation on its pall. Moreover, even assuming this is
the case, we question whether a finding regarding the need to provide implementing detail for a protective action
~on can be based upon the probability that the option will have to be utilized. s~~ i"".,. pp. 371·72.
1 3Su 45 Fed. Reg. 55,402, 55,406 (1980) (predetermined protective action plans are needed fer the EPZ).
184 S~~ PAG Msnual at 1.38-.40.
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the Licensing Board's reasons for rejecting implementing detail lack sufficient
foundation to support its conc1usion.185
We ?Iso do not find persuasive the staff's attempts to avoid the dictates of
ALAB-832. The staff (and the applicants) explain that the sheltering options
at issue are extremely unlikely to be utilized; therefore, there is no need
for implementing details. In ALAB-832, we rejected just such an analysis,
reiterating our observation in an earlier Limerick decision that for evacuation
planning efforts:
"The Commission's emergency planning regulations are premised on the assumption that a
serious accident might occur and that evacuation of the EPZ might well be necessary. • • •
The adequacy of a given emergency plan therefore must be adjudged with this Imderlying
assumption in mind. As a corollary, a possible deficiency in an emergency plan cannot
properly be disregarded because of the low probability that action pursuant to the plan will
ever be necessary."186

Anchored as it is in longstanding Commission guidance,187 we again find no
occasion to reconsider this general proposition, which is fully applicable to the
NHRERP's beach population sheltering options as well.
In addition, like the hospital evacuation involved in ALAB-832, regulatory
guidance relating to the sheltering option at issue here suggests that it should not
be left to ad hoc implementation once an emergency occurs.188 An emergency
plan must provide "an analysis of the time required to evacuate and for taking
other protective actions for various sectors and distances within the plume
exposure pathway EPZ for transient and permanent populations."l89 As with
an evacuation, such an analysis for sheltering cannot be made until there is
some specific awareness of the extent of the sheltering that is available as
well as an understanding of how the sheltering would be accomplished. 190
Echoing this theme, sheltering planning criteria in section llJ.IO of NUREG0654 provide that the emergency planning organization's "plans to implement

185 We also arc not pcm1adcd by the Ucensing Board', observation that implementation is not needed because
New Hampshire planning officials were present during the bearings and. having beard all the testimony. will
"take advantage of any Jelsonably available opportunity to improve and to maintain the NHRERP and to ensure
its implementability." LBP·88-32. 28 NRC at 710. To base the prospect of implementation upon the hope that
results willllow from the attendance at the Board proceedings of certain individuals whose involvement in the
flannin& proccu could end at any time budly IccmI consiItent with the concept of "'planning."
86 ALAB.832. 23 NRC at ISS-S6 (quoting PIUIDtk/pllia Ekctric Co. (Umeridt Gc:ncnting Station. Units 1 and
2). ALAB-819. 22 NRC 681, 713 (1985), rr.w tUclWd. CLI-86-S. 23 NRC 125 (1986».
187 SI' Stili OMfr,. CU-83-10. 17 NRC It S33.
188 SI' GUARD 1/. NRC. 7S3 F.2d 1144. 1149 (D.C. Cir. 1985).
189 10 C.P.R. Pm SO. App. E. UV (emphasis supplied).
190 Su NUREG·06S4 Criterion UJ.9 (Cleb State and local organization .ball establish I capability for implementing protective mcaSllml based upon EPA protective action guides and other criteria); id. Criterion UJ.l0.m (plans
for implcmmting protective measures .hall include bases for the choice of recommended protective Ictions). Su
aLro PAG Manual at 1.38-.40.
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protective measures" shall include "[m]aps showing • • • shelter areas" and
"means for notifying all segments of the transient and resident population."191
Map preparation requires efforts to identify and to designate available, suitable
shelter. To plan for the means of notification carries the connotation that
those means will be utilized in an effective manner. Indeed, that this was
the view of planning officials with respect to sheltering condition (3) for the
beach population without transportation is apparent from their declaration that
"[t]he NHRERP will identify potential shelter locations for the transient beach
population without transportation" and the "appropriate [emergency broadcast
system] message will be modified to provide for instructions to persons on the
beach who have no means of transportation to go to public shelters to await
assistance in the event evacuation of the beach is recommended."l92 In terms of
the benefits afforded by implementing details, under existing regulatory guidance
we see no basis for distinguishing between those who will be provided shelter
under condition (3) and those for whom sheltering is to be a protective action
option under conditions (1) and (2).193
Finally, we are unable to accept the staff's characterization that, as compared
to the circumstances at hand in ALAB-832, sheltering implementation under
conditions (1) and (2) is "less ad hoc." The principal basis for this staff assertion
is the Stone and Webster shelter survey and its "availability" for use by planning
officials. This shelter survey might be considered a somewhat more elaborate list
than that involved in ALAB-832. Nonetheless, it likewise is an unimplemented
list. The planning efforts concerning sheltering already undertaken remain ad
hoc until planning officials take appropriate implementing actions.194 In this
case, that would include designating in the NHRERP which shelters on the
survey list are suitable and available for use in carrying out the protective action
contemplated in sheltering conditions (1) and (2).19$
In summary, the Licensing Board should have required that the same implementation actions that are being taken for the beach population without trans191 NUREG-0654 Criterion ILJ.I0.I, c. The need to provide for implementing details for sheltering condition
(2), involving local condition impediments to evacuation, seeming arises also under NUREG-0654 Criterion
ILJ.1 O.k, which suggests the N[ildentilication of and means for dealing with potential impediments (e.g., seasonal
~ss.bility of roads) to use of evacuation ralles, Ind contingency measures."
1 Applieants' Direct Testimony No. 6, 1121; See id., App. 1,1110.
193 Su ALAB-832, 28 NRC II 156 &. nn.79-80.
194 While not all implementing details must be in place in order for I plan to be Ipproved. See Louisimta Powtr
and Ughl Co. (Waterford Steam Electric Station, Uni13), ALAB·732, 17 NRC 1076,1107 (1983), in this instance
the Ibsence of any concerted Ittempl to incorporate implementing details for protective Iction options arrived II
as I =II of the planning process is I deficiency thaI must be n:medied. See ALAB·832, 23 NRC II 156-57.
195The staff also contends thaI ALAB·832', mandate for implementation is nOI controlling because, unlike hospilal
evaCUltion preplanning thll was necessary to identify and make IVliIable "lCIrce" transportation resources, there
is no shelter resource limitation thaI would require preplanning. NRC Stiff Brief II 57. Because we do nOI
agree with the staff', premise thll hospital evaCUltion preplanning is I matter of allocating scarce transportation
resources (as opposed to ensuring thalldcqulte ""ourcea Ire Ivailable), we find the staff', Ittempllo distinguish
ALAB·832 on this basis unavailing.
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portation under sheltering condition (3) be taken for the entire beach population
under conditions (1) and (2). Therefore, we remand the matter for appropriate
corrective action by the Licensing Board When the potential shelters have been
identified pursuant to our remand, it then will be appropriate for the Licensing
Board (and for us) to address any intervenor concerns relative to the adequacy
of that shelter,196
For the foregoing reasons, with respect to intervenor claims on those portions
of the Licensing Board's December 30, 1988 partial initial decision, LBP-88-32,
28 NRC 667, and related rulings, regarding ''Letters of Agreement," ''Transportation Availability and Support Services," "Decontamination and Reception
Centers," and "Sheltering of Beach Population" the Board's initial decision and
related rulings are affirmed except insofar as the Board (1) determined that
school personnel were "recipients" of emergency response services so as not
to require the execution of LOAs regarding their duties relating to the evacuation of schoolchildren; (2) granted partial summary disposition with respect
to SAPL Contentions 18 and 25 as they challenged the adequacy of the 1986
Special Needs Survey; (3) found that intervenor SAPL's concerns regarding
evacuation times for special facility ALS patients were adequately reflected in
the NHRERP's evacuation time assumptions; and (4) declared that no further
implementing details were necessary for conditions (1) and (2) relative to the
NHRERP protective action option for sheltering the beach population. On those
issues, we reverse and remand for further action consistent with this opinion.

196 Before us, intervenors have challenged the adequacy of the Stone and Webster shelter survey as to the quality,
quantity, and availability of the shelter it identifies. The Licensing Board found that despite problems with
the Stone and Webster lurvey, it nooetheless identified more than twice the ahelter Ihat would be required to
accanmod.tte the peak beach population with an avenge dose reduction factor of 0.9 or better. lBP-88-32, 28
NRC.t 771-72. This made intervenor challenges to the quantity and quality of the shelter immlteriaL Itl. at 772.
The Licensing Board also refused to accede to intervenors' challenge to the availability of the shelter based upon
the thcorY that a significant number of beach canmunity csublishments would refuse to give shelter to the beach
popu!atioo. Calling interVenom' atgument "logically flawed," the Licensing Board coocluded it was more likely
that the csubliahment ownc:m would ICC the tranlicnt beach population IS fellow victims and afford them shelter.
Ibid. In 1ight of aIr determination on implemenution, we lind it unnecesllrY to address these issues now.
Also with regard to the issue of sheltering, for the reasons lUted in the Licensing Board', dccisioo, id. at
m-74, we find interVenors' challenges to the change in Ihe FEMA position regarding 'heltering arc without
subsunce. We likewise reject the MusAG', asscrUon that the Licensing Board improperly denied as untimely
both his lm1e 14, 1988 motion seeking admission of ceruin rc:huttal testimooy coocerning the applicants' and
FEMA', positions on sheltering snd his luly 6, 1988 motioo for rccoosidcntioo. In support of ill determination,
the Licensing Board fOmld that the MassAG knew the subsunce of the applicants' and FEMA'I positions on
sheltering and thus WlS able to rubmit rebuttal testimony well in advance of the lune 1988 motioo and that he
allowed three weeks to !apse between its lune 16 oral ruling denying the MassAG's motion and the submission
of his motioo for rcconsidcratioo. Memorandum and Order of Scpl. 9, 1988, at 4-8 (unpublished). In light of
the broad discretioo afforded licensing boards in the cooduct of the proceedings before them, dctermin.tioos 00
ruch questions as the timelineas of motions are not likely candidates for revcrul 10 long IS they have. ntional
foundation. ALAB-832, 23 NRC at 159. The Board', dcterminatioo in this insunce demoostrated ruch a ntional
foundation.
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We also direct that (1) the NHRERP be revised to document the availability
of nonhost community fire department personnel for decontamination and monitoring services, and (2) the Licensing Board take appropriate steps to ensure
that the planning commitment to provide for the transportation needs of special
facilities based upon maximum facility capacity has been met in the cases of
the Webster facility in Rye, New Hampshire, and the Exeter Healtbcare facility
in Exeter, New Hampshire.
It is so ORDERED.
FOR TIlE APPEAL BOARD
Eleanor E. Hagins
Secretary to the
Appeal Board
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PARTIAL INITIAL DECISION
(Seabrook Plan for Massachusetts Communities and
1988 FEMA Graded Exercise)
1.
A.

INTRODUCTION, BACKGROUND, AND FEMA FINDINGS

Introduction

1.1. This Partial Initial Decision addresses the contentions in this proceeding as to the radiological emergency response plans for that portion of the
emergency planning zone (EPZ) for Seabrook Station (Seabrook) that lies within
the Commonwealth of Massachusetts and the contentions concerning the FEMA
1988 Graded Exercise of the emergency plans for Seabrook.
1.2. Seabrook is a nuclear power facility located in the Town of Seabrook,
New Hampshire, constructed and to be operated by the New Hampshire Yankee
Division of Public Service Company of New Hampshire (NHY), the lead owner
of Seabrook. The state border with the Commonwealth of Massachusetts lies
about 2 miles south of Seabrook. Six communities lie within the Massachusetts
portion of the EPZ.
1.3. This Board, with the exception of a discrete evacuation time estimate (ETE) issue involving returning commuters, as to which it has retained
jurisdiction, has previously decided all issues arising from contentions concerning the New Hampshire Radiological Emergency Response Plan (NHRERP)
(Appl. Exh. 5), which is the emergency plan for the portion of the Seabrook
EPZ that lies within the State of New Hampshire. LBP-88-32, 28 NRC 667
(1988).
B.

Background

1.4. The emergency plan litigated in this phase of the proceeding is
known as the Seabrook Plan/or Massachusetts Communities (SPMC). This plan
was admiued into evidence as Applicants' Exhibit 42.
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1.5. The SPMC is a utility-authored plan, made necessary by the decision
of the Commonwealth of Massachusetts and the Massachusetts EPZ communities
not to participate in emergency planning for Seabrook. It is the Applicants'
effort to satisfy NRC emergency planning requirements by comporting with the
provisions of 10 C.F.R. § S0.47(c)(I), the so-called "realism" rule of radiological
emergency planning.
1.6. It is designed to be implemented either in "Mode I" (which assumes
that the Commonwealth responds to the emergency and calls upon the utility only
for resources and personnel, as needed), or in "Mode 2" (sometimes referred
to as "Full Mode 2''), which assumes that the Commonwealth delegates fun
authority to the utility to respond to the emergency and carry out the SPMC, or
in any other mode lying between Mode 1 and Mode 2. There is also a Standby
Mode in which the utility stands in readiness for the other modes.
1.7. The utility organization responsible for carrying out the SPMC is
the NHY Offsite Response Organization (ORO), an association of "voluntecrs"
drawn from various companies and callings. Many members of ORO are
associated in their employment with New Hampshire Yankee.
1.8. Of some 198 contentions proffered by the Intervenors, a total of 123
were admitted for litigation. As consolidated, 63 were admitted with respect to
the SPMC (Joint Intervenor (II) Contentions JI-l through JI-63), and 21 were
admitted as to the FEMA Graded Exercise designated below by sponsoring party
and number.
1.9. Of the above-stated admitted eighty-four contentions, a total of
twenty-two were wholly withdrawn, resolved by settlement, or previously ruled
upon by this Board, leaving a total of sixty-two to be litigated and resolved in
this Initial Decision. Many contentions had multiple bases, each constituting a
separate issue for litigation. The litigated contentions are:

SPMC Contentions
JI-l
JI-2
JI-3
JI-4

JI-S
JI-7
JI-9
JI-ll
JI-I2
JI-13
JI-IS

(E1E Study)
(Accuracy of Massachusetts ETEs)
(Real-Time Beach Counter)
(Traffic Management Plan)
(Removal of Road Impediment)
(Transit-Dependent Bus Routes)
(Strikes)
(Second-Shift Staffing)
(Yankee Atomic as Second Shift)
(I'raining for Specific Contentions)
(Worker Liability)
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JI-17
JI-18
JI-19
JI-20
JI-21
JI-22
JI-23
JI-24
JI-27
JI-30
JI-31
JI-34
JI-35
JI-36
JI-39
JI-41
JI-42
JI-43
JI-45
JI-46
JI-47
JI-48
JI-49
]1-50
JI-51
JI-53
JI-54
JI-55
JI-56
JI-57
JI-58
JI-61
JI-62
JI-63

(Beach PARS)l
(PAR Criteria)
(Sector Evacuation)
(ETEs and PARs)
(peak Summer Population)
(Local Refusal to Accept ORO PARs)
(PAR Coordination with New Hampshire)
(Delays in PAR Decisionmaking)
(Liaisons)
(Telephone Communications)
(Field Communications)
(Notification of Contract Personnel)
(EBS Messages)
(Media Coordination)
(Preemergency Information to Beach 'Ihmsients)
(Refusal of StatelLocal Governments to Follow SPMC)
(Ad Hoc StatelLocal Response)
(Uncertainty as to State/Loca1 Response)
(Schools)
(EPZ Hospitals)
(Institutionalized Persons Who Cannot Be Evacuated)
(Special-Needs Survey)
(Special-Needs Residents)
(Special Facilities)
(Special Host Facility)
(Haverhill Staging Area)
(Reliance on American Red Cross)
(Manned Vehicles)
(Radiological Monitoring)
(Radioactive Waste)
(Letters of Agreement)
(Mode 1 Response)
(Mixed-Mode Response)
(State/Local Resources)

FEMA Graded Exercise Conlenlions

MAG EX-2
MAG EX·8
MAG EX-9

(Scope/Mass. EPZ Hospitals)
(ORO Radio Communications)
(EBS/Media Messages)

J PAR means Protective Action Rec:ommendation.
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MAG EX-I0
MAG EX-ll
MAG EX-14
MAG EX-19
MAG EX-21
SAPL EX-2
SAPLEX-4
SAPLEX-6
SAPL EX-7
SAPLEX-8
SAPL EX-12
SAPL EX-13
SAPL EX-14
TOH/NECNP EX-l

(PARs for Mass. Schools)
(ORO PAR Decisionmaking)
(MS-l Hospital Performance)
(Onsite PAR Decisionmaking)
(Scope/Ambulances)
(NH Bus/Ambulance Performance)
(Scope/Sampling Teams)
(Scope/l'raffic Control)
(Scope/DeContamination of NH Emergency Workers)
(Scope/NH Shift Changes)
(NH Reception Centers)
(Scope/Special Facilities)
(NH PARs)
(Scope Generally)

1.10. The active parties to this phase of the proceeding are the Applicants,
the Staff of the U.S. Nuclear Regulatory Commission (Staff), the Attorney General of the Commonwealth of Massachusetts (MAG), the Seacoast Anti-Pollution
League (SAPL), the New England Coalition on Nuclear Pollution (NECNP), the
Town of Amesbury, Massachusetts (TOA), the Town of Newbury, Massachusetts
(TON), the Town of West Newbury, Massachusetts (TOWN), the Town of Salisbury, Massachusetts (TOS), the City of Newburyport, Massachusetts (CON),
and the Town of Hampton, New Hampshire (TOH).
1.11. The Town of Merrimac, Massachusetts (TOM), and the City of
Haverhill, Massachusetts (COH), participated pursuant to 10 C.F.R. § 2.715(c),
but presented no evidence.
1.12. In addition, although not a party as such, the Federal Emergency
Management Agency (FEMA) filed testimony and participated in the hearing
as contemplated by the Memorandum of Understanding between the Nuclear
Regulatory Commission (NRC) and FEMA. Memorandum of Understanding,
50 Fed. Reg. 15,485, 15,487 (Apr. 18, 1985) (MOU). FEMA, by special leave
of the Board, also filed proposed findings and conclusions of law with respect
to FEMA's regulatory role in nuclear power station emergency planning and the
FEMA findings related to this proceeding.
1.13. During 58 hearing days in Boston, Massachusetts, and by agreement
of the participants in the hearing, the litigable issues were tried, by various
subject matters, as follows:
Evacuation Time Estimates
Traffic Management Plans
Evacuation of Transit-Dependent Persons
Personnel and Training
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Protective Action Recommendation Generation
Communications/Notification
Protective Actions for Particular Populations
Evacuation Equipment and Facilities
Coordination of Governmental Resources and Response
Exercise Contentions with Respect to SPMC
New Hampshire Exercise Performance
In addition to the categories listed above, the Attorney GeneniI submitted
proposed findings under the category "Introduction and Background" (this
section) challenging the essential competence of FEMA and its officials to make
findings and determinations worthy of weight This Partial Initial Decision
follows the above categorizations.

C.

FEMA's Findings

1.14. The Commission's radiological emergencY,planning rule, 10 C.F.R.
§ 50.47(a)(I) and (2), provides that: "no operating license . . . will be issued
unless a finding is made by NRC that there is reasonable assurance that adequate
protective measures can and will be taken in the event of a radiological emergency." Further, the NRC, including its adjudicators, will base its findings on a
review of the FEMA findings and a "FEMA finding will constitute a rebuttable
presumption on questions of adequacy and implementation capability."
1.15. The Applicants elected to carry their burden of proof in the proceeding, in part, by relying upon the rebuttable presumption attendant to FEMA
findings as their prima facie case, supplemented sometimes by surrebuttal testimony and exhibits. In this section of the Partial Initial Decision we discuss the
merits of the Attorney General's overall claim that FEMA and its officials, for
a variety of reasons, are not competent to render findings entitled to a rebuttable
presumption under the NRC regulations.
1.16. As contemplated by the regulations and the Memorandum of Understanding, FEMA conducted a review of the offsite radiological emergency plans
for Seabrook, and the graded exercise thereof, and reached a conclusion that the
plans, including the SPMC, were adequate. More specifically, FEMA found and
concluded that, subject to the installation of a vehicular alert and notification
system \(VANS) for the Massachusetts portion of the Epz'l and enhancements to
the alert and notification system for the New Hampshire portion of the EPZ, the
plans and preparedness will be adequate to protect the health and safety of the
public living in the Seabrook EPZ by providing reasonable assurance that ap1 VANS is a matter Ihat is within Ihe jurisdiction of another Licensing Board and, Ihcrcfore. is not dealt wilh in
!his Decision. Su LBP-89-17, 29 NRC 519 (1989).
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propriate protective measures can be taken off site in the event of a radiological
emergency and are capable of being implemented. Letter, Peterson (FEMA) to
Stello (NRC) (Dec. 14, 1988), Appl. Exh. 43A. See also Appl. Exhs. 43B-43F
(FEMA reports); Donovan Dir., ff. Te. 21,653, at 3.
1.17. The Regional Assistance Committee (RAC) was involved throughout
the FEMA review and concurred in all reports filed. Te. 19,092-93. Mr. Richard
A. Donovan is the Chairman of the Region I RAC. He directed the review
of the SPMC and directed the 1988 FEMA Graded Exercise of the Seabrook
emergency response plans. Mr. Donovan appeared as a witness to sponsor the
relevant FEMA reports and evaluations. Donovan Dir., ff. Te. 17,943 (SPMC);
id., ff. Te. 21,653 (Exercise). He was examined on FEMA's findings over many
days. Te. 17,943-19,199,21,653-22,690. The Board believes that Mr. Donovan
is a very credible witness. His command of the SPMC, the concepts and events
of the exercise, and FEMA's regulatory scheme and policies was excellent
1.18. Mr. Donovan explained that a FEMA reasonable assurance finding
is based on four "legs." These are (1) review of the plan; (2) test of the plan in
an exercise and an evaluation of that exercise; (3) verification that equipment,
personnel, and resources are actually there; and (4) verification that the personnel
have been trained. Te. 18,498-99, 18,502.
1.19. FEMA thoroughly reviewed all facilities and equipment to be utilized
to implement the SPMC. Te. 19,108-09.
1.20. In addition, FEMA reviewed the results of the graded exercise of the
radiological emergency response plans for Seabrook. Appl. Exh. 43F, passim.
1.21. The overall conclusion reached by FEMA in evaluating the June
1988 Seabrook exercise was that the exercise demonstrated that the SPMC and
the emergency plans for the State of New Hampshire and the State of Maine
can be implemented. Donovan Dir., ff. Te. 21,653, at 3.
1.22. Applicants and the NRC Staff propose that the Board conclude
(as we do below) that the FEMA findings constitute a rebuttable presumption
that all aspects of the Seabrook offsite plans and emergency preparedness are
adequate and capable of implementation except as otherwise specifically noted
by FEMA. 10 C.F.R. § 50.47(a)(2). The Attorney General emphatically disputes
this conclusion as we discuss in the following paragraphs.
1.23. In Section 10, infra. the various operational modes of the SPMC
are explained. In short, FEMA reviewed the SPMC on a "Mode 2" basis; that
is, the assumption was that the nonparticipating governments would delegate
authority, but no resources or assistance would be given to the ORO to execute
the plan. Te. 18,422. The graded exercise also was conducted on the basis of
Mode 2. Te. 22,384-85.
1.24. Because FEMA found the SPMC to be adequate in this mode, and
because it can be assumed that any response that included the additional benefits
of assistance and/or resources from the Commonwealth would be better than a
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response by the utility's ORO alone, FEMA believes, and has found, that the
SPMC operating in Mode 1 (ORO contributing resources and personnel only),
or in any mode between Mode 1 and Full Mode 2, would also provide reasonable
assurance that adequate protective measures can and will be taken in the event of
a radiological emergency at Seabrook. Te. 18,432, 18,442, 18,444-45, 18,45961. In addition, the graded exercise, conducted as Mode 2, demonstrated the
implementability of other modes. Te.22,389.
1.25. FEMA also has found that. even though the Commonwealth's responders may not be familiar with the SPMC, the SPMC contains adequate
plans, procedures, and liaison personnel to permit necessary explanations to be
made to the Commonwealth's responders at the time of an emergency. The
ability of ORO to provide that function was evaluated during the exercise and
found to be adequate. Therefore, it is FEMA's finding that any lack of familiarity with SPMC on the part of the Commonwealth is adequately compensated
for and has no adverse effect on the reasonable assurance finding with respect
to operations in any mode less than Full Mode 2. Te. 18,471-73.3
1.26. fur his part, the Massachusetts Attorney General proposes a series
of findings to the effect that Applicants have not even met the threshold
requirements to entitle them to the presumptions of the "realism" amendments
to the emergency planning rule, 10 C.F.R. § 50.47(c)(I)(iii)(B). Therefore, since
FEMA's evaluation of the SPMC depends upon the "realism" presumptions of
the rule, FEMA's findings are not entitled to the rebuttable presumption of 10
C.P.R. § 50.47(a)(2). First he argues that:
[TJhe Applicants do not assert or demonstrate, as SO.47(c)(l) requires, that Ihey are \mabIe
to comply with the requirements of 50.47(b). The Applicants' Proposed Fmdings •••
leaves Ihis critical question open. Such a failure is significant because Ihe rule permits us
to make "due allowance" in evaluating Ihe utility plan only for Ihose planning elements
compliance wilh which is infeasible because of nonparticipation. (50.47(c)(1)(iii)(A». Also,
we are to judge Ihe utility's "compensatory measures" in light of Ihese planning deficiencies.
(50.47(c)(I)(iii)(B».

MAG PF 1.15.B.1.
1.27. In the July 22, 1988 Memorandum and Order, Part I, ruling on
SPMC Contentions, at 16-17, the Board rejected a similar "gotcha" proposition
by the Attorney General. We rejected MAG Contention 2, in part, because we
should not hear factual issues not genuinely in dispute. The Attorney General
has never seriously contended that the Applicants in fact do meet the sixteen
standards of 10 C.P.R. § 50.47(b). Indeed he has spent many weeks in the
hearing trying to prove the opposite. His argument is circular and resembles a
3 In Fuuling 10.6, itifra, we reject the proposition by the Auomey Gcncra1lhat the Commonwealth is and will
rmain ignorant of the provisions or the SPMC.
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word game. The reasoning seems to be that. if the SPMC satisfies the section
50.47(b) standards, Applicants then have failed to meet the provisions of section
50.47(c)(I) which provides, under the "realism" rule, for relief if any failure to
comply with paragraph (b) is the result of the nonparticipation of state and local
governments. The Attorney Geneml's reasoning distorts the purpose of the rule
and has no merit.
1.28. Second, the Massachusetts Attorney Geneml argues that:
l1lhe Applicants have not demonstrated that their inability to comply with the (b) standards
is "wholly or substantially" the result oC the non-participation oC the Commonwealth.
Cf. App. PF 1.26. Citation to a series oC examples oC privalt groups not panicipating in
planning does not begin to establish this necessary finding. Nor does citing to the undisputed
Cact that the Commonwealth is not planning [to] establish that the Applicants' inability to
comply with the (b) standards is "wholly or substantially" the result oC the Commonwealth's
position.

MAG PF 1.l5.B.2 (emphasis in original).
1.29. The second argument is also without merit. In Finding 1.33, infra.
we adopt the proposed findings of the Applicants and Staff, supported by the
overwhelming preponderance of the evidence that any failure to comply with
section 50.47(b) rests on the nonparticipation of the Commonwealth and local
governments. Some of the citations refer to private groups whose participation
was discoumged by the governments. Some citations refer to nonparticipation
by the Commonwealth and local governments themselves. The Massachusetts
Attorney General offered no evidence to the contrary. Indeed, a major litigation
stmtegy consisted of trying to demonstmte deficiencies in the SPMC and the
FEMA gmded exercise attributable to the nonparticipation of the Commonwealth
and local governments. See Section 10, infra.
1.30. In his third "threshold" argument, the Attorney General continues
with the same theme, alleging that Applicants have not demonstmted that they
have made a "good-faith effort" to gain the participation of the governments
and that efforts to gain the partiCipation of private entities will not suffice.
MAG PF 1.l5.B.2. Given the Attorney General's persistent avowals that the
Commonwealth will not participate in emergency planning for Seabrook, this
argument is facetious. E.g., Tr. 15,237-39, 16,039-41. See a/so Tr. 16,045-46,
16,049, 16,050, 16,052 (EPZ Communities). Moreover, based upon a sound
evidentiary record, we have found to the contrary. See Finding 1.32, infra.
1.31. Finally the Attorney Geneml argues that before the presumption that
the governments would "genemlly follow" the utility plan may be entertained,
Applicants must prove that the plan was adequate but for the nonparticipation of
the governments - and that this Board so ruled. MAG PF l.15.B.4. This is only
partially correct. The Attorney General distorts the Board's ruling in the July
22, 1988 Memomndum. There we simply explained that Applicants do not entcr
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the hearing cloaked with the presumption that the governments will follow any
plan. We made the obvious point that Applicants must ultimately prove that their
plan is good enough to be followed. We also rejected the Attorney General's
impractical proposal that the hearing must be held in segments, i.e., that the
Applicants must sequentiaIIy proffer evidence of a hypothetical plan that would
have been good except for government nonparticipation, then come forward
with another plan that compensates for that government nonparticipation. July
22, 1988 Memorandum at 16-21.
1.32. The Board finds that Applicants have made a sustained, good-faith
effort to' secure and retain participation of the pertinent state and/or local
governmental authorities, including the furnishing of copies of its emergency
plan. Tr. 18,842-43, 18,974, 19,011,21,062,21,207,21,400,21,550-51,22,412,
22,597-98; Appl. Reb. No. 23, ff. Tr. 22,702, Attach. D; Appl. Reb. No. 21,
ff. Tr. 23,537, at 7,8, and Attach. F; Tr. 23,668-69.
1.33. The Applicants' inability to comply with the requirements of 10
C.F.R. § 50.47(b), to the extent any such inability exists, is wholly or substantially the result of the nonparticipation in emergency planning by the Commonwealth and its political subdivisions. Tr. 16,849-52, 18,842-43, 18,973-74,
19,011, 21,062, 21,207-08, 21,400, 21,550-51, 22,412, 22,597-98; AppI. Reb.
No. 23, ff. Te. 22,702, Attach. D; Appl. Reb. No. 21, ff. Te. 23,537, at 7,8, and
Attach. F.
1.34. The Attorney General revives an argument, previously rejected by
this Board, that FEMA's findings on a utility plan are not entitled to the
rebuttable presumption of 10 C.F.R. § 50.47(a)(2). MAG PF 1.16.A-A.2. He
cites from the Statement of Considerations on the "realism" amendment in
November 1987, 52 Fed. Reg. 42,078, 42,082, where the Commission stated
that
FEMA's advice would undoubtedly include identification of areas in which judgments are
necessarily conjectural, and NRC':r overall judgment on whether a utility's plan is adequate
would in tum have to take account of the uncertainties included in FEMA's judgment.

Id. (emphasis supplied by Attorney General).
1.35. The Attorney General has overanalyzed those few words and has
plucked them from the context of the entire regulatory scheme of radiological
emergency planning. It is sufficient for this Board to observe that neither the
Commission nor the Appeal Board shares his notion that FEMA's review of
a utility plan is ultra vires. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CLI-89-8, 29 NRC 399, 417-18 (1989); Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-903, 28 NRC
499, 507 (1988). This Board had previously explained the significance of
ALAB-903 to the Attorney General in the Memorandum and Order (Ruling
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on the June 1988 General Exercise Contentions), December 15, 1988, at 5. The
failure of the Attorney General now to even mention these cases seriously erodes
the credibility of his proposed findings.
1.36. The Attorney General contends that FEMA's findings on the adequacy of the SPMC should not be accorded a rebuttable presumption because
FEMA reviewed the SPMC based on assumptions set forth in Supplement 1
to NUREG-0654, at D, that the nonparticipating governments will follow the
utility plan and have the requisite resources to implement that plan. He would
have us conclude, therefore:
It is manifestly circular and therefore illogical for the Applicants to assert that they have
established the adequacy of the SPMC a5 a utility plan (and thereby eamed the presumption
that it will be followed by the nonparticipating govermnents) by means of FEMA's review
of that plan when the FEMA review and finding were based on the assumption that the
govemments would follow the plan.

MAG PF 1.16.B.1.
1.37. What the Attorney General describes as "circular" is not circular at
all. Rather, the phenomenon is that the Supplement 1 to NUREG-0654, FEMA's
assumptions, and Applicants' assumptions are all founded in the same regulatory
ground. 10 C.F.R. § 50.47(c)(1)(iii)(B).
1.38. To the extent that his proposed finding raises questions of government resources, in Section 10, Finding 10.29, infra, we discuss inferences
to be drawn from the failure of the Attorney General to come forward with
any evidence that the Commonwealth's best-efforts response to a radiological
emergency would be inadequate. In any event, for the purposes of this
discussion, FEMA mooted any issue concerning the Commonwealth's resources
by having the June 1988 exercise conducted in Full Mode 2. FEMA did
not assume the utilization of any resources from the Commonwealth or local
governments. Appl. Exh. 43F. See also Section 10, infra, passim. Tr. 18,439-45.
1.39. The Attorney General submitted a very long series of proposed findings in which he characterizes other standards or procedures assertedly employed
by FEMA in reviewing the SPMC. MAG PF 1.18-1.180. He categorizes these
standards as: (1) a "clear unqualified 'best-efforts' standard"; (2) a "vague
and unspecified 'know it when you see it' standard"; and (3) "an objectively
quantifiable [but not followed] standard." MAG PF 1.18.
1.40. Thrning first to the allegation that FEMA applies an improper "bestefforts" standard4 in its evaluation, the Attorney General cites as an example
4 "Best efforts" IS it is debated by the parties in this section means that the adequacy of • response is said to
be measured by whether it is the best that the responder can do. The term "best efforts" is also used in another
context in the rea1ism amendment where it must be presumed that state and local governments will exercise their
"best cffOlU" to protect the public. 10 c.F.R §S0.47(c)(1lC"ili)(B). In yet another twist to the concept, the Board
(COM1IlUd)
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Mr. Donovan's testimony using those very words respecting the adequacy of
the plan in identifying the special-needs population. MAG PF 1.18.A, citing 'fr. 18,103, 18,156, 18,870. The Attorney General states, incorrectly, that
FEMA's legal counsel also applied a "best-efforts" standard to the FEMA evaluation. Citing 'fr. 18,874. The Attorney General then, having attempted to
wrap FEMA's evaluation of the method of identifying the special-needs population into an inappropriate standard. urges the Board to reject any presumptive
validity to FEMA's SPMC review "to the extent it is based on a best-effort
approach .•••" He provides no other examples where he claims that a "besteffort" standard had been applied. MAG PF 1.18.A. .
1.41. FEMA, however, does not remain quiescent. It challenged the
Attorney General's statement, calling it a "distortion of the record." The
distortion, FEMA believes, is demonstrated by an examination of those portions
of Mr. Donovan's testimony cited by the Attorney General concerning the
adequacy of the survey utilized by the SPMC to identify the special-needs
population. FEMA PF 1.18.2, citing 'fr. 18,093-119. We agree with FEMA
that the Attorney General has not fairly cited the remarks by FEMA's counsel.
"Distortion" is not too strong a term. See 1'1'. 18,874. Mr. Donovan, however,
used the term as cited by the Attorney General. But the citation is not in context.
1.42. Mr. Donovan testified that FEMA has defined specific standards for
conducting a survey to identify those persons in the EPZ that would require
special assistance, referred to as "special populations." 1'1'. 18,094. In FEMA
documents FEMA-REP-ll and Guidance Memorandum 24 (MAG Exh. 71),
which set forth guidance for public education materials and for planning for
special populations, it is stated that an annual mail survey with a mailback
return card is an appropriate means to identify those people needing special
assistance or special notification and to build a data base of special populations.
1'1'. 18,095, 18,225. See also 1'1'. 18,703-M.
1.43. Mr. Donovan testified also that he reviewed the New Hampshire
Yankee public information calendar that was mailed out to all residents in the
Massachusetts portion of the Seabrook plume EPZ. The calendar contained
a postage-paid mailback survey questionnaire card that completely addressed
the issues in FEMA guidance regarding special populations. He therefore determined that the SPMC's mailback survey is an adequate means for identifying
special populations in the Massachusetts EPZ and thus meets the planning requirements of the NRC and FEMA set forth in NUREG-0654/FEMA-REP-l,
Rev. 1. 1'1'. 18,096.

discusses in Section 10, ill/ra, whether the governments' "best-clTorts" response to be presumed under the rule is
also presumed to be an adequate "'"Foose.
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1.44. Mr. Donovan further testified that he reviewed additional efforts by
NHY ORO, beyond that required by FEMA guidance, to develop a data base of
special-population needs in the Massachusetts En, including telephone verifications of responses received in the mail survey and contacts with organizations
of special populations. 'It. 18,101.
1.45. FEMA explained its position respecting the ''best-effort'' allegation
in its proposed findings and during the hearing when the identification of the
special-needs population was in issue: When evaluating the adequacy of an
offsite radiological emergency response plan, FEMA does not utilize a standard
requiring that a particular level of dose savings or safety must be achieved.
'It. 18,873-74. Rather, FEMA applies the standards in NUREG-0654/FEMAREP-I, Rev. 1 (and Supp. I), an approach consistent with the Commission's
ruling in Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I),
CLI-86-13, 24 NRC 22. 30 (1986), that emergency planning requirements do not
require that an adequate plan achieve a preset minimum radiation dose savings or
a minimum evacuation time for the plume exposure pathway emergency planning
zone in the event of a serious accident; rather they attempt to achieve reasonable
and feasible dose savings under the circumstances. FEMA's approach is also
consistent with the statement accompanying NRC's proposed rule change (10
C.F.R. § 50.47(c)(I), 52 Fed. Reg. 6980 (Mar. 6, 1987» that offsite emergency
response plans in general were not to be judged by any other specific quantitative
standard. Contrary to the opinion advanced by the Attorney General (MAG PF
U8.A), this view was reiterated, not rejected, by the Commission with the
publication of the final rule change in 52 Fed. Reg. 42,078 (Nov. 3, 1987).
FEMA PF 1.18.6.
1.46. FEMA properly evaluated the provisions of the SPMC for identifying special-population needs against the specific standards set forth in NUREG0654/FEMA-REP-l, Rev. I, Supp. I, FEMA-REP-ll, and Guidance Memorandum 24.
1.47. The issue of identifying the special-needs population is addressed in
greater detail below in Section 8. There we conclude that FEMA's finding that
NHY ORO met and exceeded the applicable standards in its efforts to identify
the Massachusetts special-population needs is fully supported by the record.
1.48. The Attorney General's argument that FEMA generally applies some
ad hoc and vague "best-efforts" standard in its evaluation of the SPMC is not
even supported by the only purported example cited by him.
1.49. Next the Attorney General undertakes to demonstrate that FEMA
uses a "know it when you see it" standard in evaluating the SPMC. MAG PF
US.B-B.4. But he gets off to a faltering start by depending in part upon
MAG Exh. 97 (the "Barry" report) for the truth of the matters contained in
that document MAG PF U8.B.1. MAG Exhibit 97 was not sponsored by
any witness and was admitted for limited purposes not germane to the Attorney
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General's proposed finding. Te. 22,666. Accordingly we disregard the reference
to MAG Exhibit 97.
1.50. At the outset we note that the Attorney General enters this area of
litigation with considerable baggage. He simply does not like the way FEMA
goes about its business. But he has no coherent explanation of how FEMA fails
in its presidential-mandated duty to evaluate, with broad discretion, radiological
emergency response plans. His principal theme is that FEMA, through its
official, Mr. Donovan, based its SPMC evaluation too much on experience and
judgment and too little on firm and formal FEMA criteria. MAG PF 1.18.B.lB.4. The Attorney General's lengthy discourse on this subject is somewhat in the
form of a stream-of-thought disgorge of his notions about FEMA's inadequacies.
Id .• passim. There seem to be several subthemes intertwined in the discussion:
(1) Mr. Donovan exercised excessive judgment in the absence of any FEMA
evaluation criteria; (2) Mr. Donovan did not understand and apply whatever
FEMA criteria existed, whether the criteria were vague or whether the criteria
were clear and objective; (3) Mr. Donovan's judgment was poor and his concepts
were too elastic; and (4) FEMA's process for tempering individual arbitrariness
and achieving uniformity is deficient Id.• passim.
1.51. The Board's overall impression after hearing Mr. Donovan's lengthy
testimony and after reviewing the record was that the balance between planspecific judgment and established FEMA criteria made good sense. We did
not see a tension between judgment and preset criteria. The Agency has the
experience and expertise, actual and presumed, to determine the extent that
its evaluations are guided by judgment compared to fix~ criteria. Obviously
both judgment and uniform criteria are essential to the success of any complex
regulatory undertaking such as FEMA's evaluation of the SPMC and the
graded exercise. FEMA's findings and determinations in radiological emergency
planning matters are entitled to respect as a matter of fact as well as of law.
Moreover, the Attorney General fails his own test. While he criticizes FEMA
for having insufficient evaluation criteria, he does not propose or identify any
criteria by which FEMA's alleged failure may be measured.
1.52. FEMA responded to the Attorney General's "know it when you
see it" attack with a factual explanation of FEMA's relevant established and
published guidance system. FEMA PF 1.18.B-B.2, 1-12.
1.53. FEMA has published guidance linked to the planning standards set
forth in NUREG-0654/FEMA-REP-l, Rev. 1 and Supp. 1. FEMA's Guidance
Memoranda (GMs) describe the purpose for certain planning standards and
evaluation criteria and offer methods by which planners may meet the standards
addressed by the GMs. The particular methods set forth in the Guidance
Memoranda are not mandated by NRC or FEMA, however, and a planning
organization may choose to achieve the same purpose by a different approach.
FEMA's Guidance Memoranda are similar to regulatory guides. Long Island
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Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-900, 28 NRC
'
275, 290 (1988).
1.54. Mr. Donovan explained that FEMA regards its Guidance Memoranda
primarily as aids to emergency planners, not necessarily as standards against
which to evaluate plans. Nevertheless FEMA expects offsite organizations and
plans to meet FEMA guidance criteria or the intent of the guidance. 'fr. 18,81720.
1.55. The FEMA GMs EX-l and EX-3 (MAG Exh. 92), as amended March
7, 1988 (MAG Exh. 93), also set forth standards for the conduct of offsite
emergency preparedness exercises and the criteria for judging the impact of
inadequacies in an organization's performance in an exercise.
1.56. The Attorney General argues that FEMA has almost no standardized
criteria for judging whether an exercise inadequacy should be a "deficiency"
or an "ARCA" (Area Requiring Corrective Action). The difference is very
important (especially in an adjudication) because the finding of a "deficiency"
prevents a "reasonable assurance" finding. MAG PF U8.B.1. 'fr. 21,982.
Mr. Donovan explained that classification of an exercise inadequacy as a
deficiency or an ARCA is initially made by the FEMA region that evaluated the
exercise. 'fr.21,982. In cross-examination by the Attorney General he explained
the decisionmaking process utilized in classifying the 1988 Seabrook exercise
inadequacies. The assessment of the inadequate performance is made in the
context of (1) the exercise objective at issue, (2) the plan, (3) the extent-of-play
of the exercise, (4) the scenario, and (5) the actual demonstrated performance.
'fr. 21,987-88.
1.57. GM EX-I defines exercise deficiencies and defines their impact as
follows:
demonstrated and observed inadequacies that would cause a finding that offsite emergency
preparedness was not adequate to provide reasonable assurance that appropriate protective
measures can be taken to protect the health and safety of the public living in the vicinity of
a nuclear power facility in the event of a radiological emergency. Because of the potential
impact of deficiencies on emergency preparedness, they are required to be promptly corrected
through appropriate remedial actions including remedial exercises. drills or other actions.

In contrast, in GM EX-I, FEMA defines ARCAs as:
demonstrated and observed inadequacies of State and loea1 government performance, and
although their correction is required during the next scheduled biennial exercise, they are
not considered, by themselves, to adversely impact public health and safety.

'fr. 21,985-87.
1.58. Mr. Donovan illustrated FEMA's decisionmaking process with two
examples of exercise inadequacies that were classified as ARCAs and not
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deficiencies: (1) difficulties in communication that occurred at the Rockingham
County Sheriff's office (Te. 21,989-95; Appl. Em. 43F, at 148); and (2) failure of
ambulance personnel to wrap a simulated contaminated person being transported
in an ambulance. n. 21,998-22,007; Appl. Exh. 43F, at 186-87.
1.59. As to the communications issue, Mr. Donovan explained that, in
evaluating the impact of this event, he took into account, among other attenuating
factors, that the State of New Hampshire had 500 to 600 players in the exercise
and that the vast majority of communications occurred without difficulty as
called for by the plan. n. 21,991, 21,993. FEMA reached the determination
that the particular exercise event did not substantially affect the demonstration
of the objective of adequate communication among response organizations and
also did not impact the ability of the State of New Hampshire to protect the
public health and safety, and therefore was properly classified as an ARCA and
not a deficiency. 'fr. 21,993-95.
1.60. Mr. Donovan explained FEMA's decisionmaking process in regard
to the failure of ambulance personnel to follow proper procedure. 'fr. 21,99822,007. The purpose of covering a contaminated individual prior to transporting
him is to confine contamination. The failure to cover the patient in this instance
did not affect his health and safety or the public's health and safety, but simply
created the possibility that the ambulance could have become contaminated.
Since the ambulance would have been monitored upon arrival at the hospital,
any contamination could have been discovered and the vehicle decontaminated
prior to being put back into service. 'fr. 21,999. FEMA thus determined that
the public health and safety was not affected by this exercise inadequacy, and
that it was properly classified as an ARCA. [d.
1.61. The examples used by Mr. Donovan, cited above, do in fact seem
to be exemplary and demonstrate sound judgment We have not identified any
instances where FEMA has classified an exercise event as an "ARCA" which
should have been graded as a "deficiency." The examples also demonstrate
that there can be virtually countless variations of circumstances that FEMA
may encounter in an exercise which may require consideration for classification
as meeting objectives, an ARCA, or as a deficiency. FEMA cannot insulate its
considerations from the exercise of judgment in favor of a mechanical application
of criteria.
1.62. The Board discusses the adequacy of the planning for congregate
care facilities and the absence of planning by the American Red Cross in Section
9, infra. Mr. Donovan had changed his position on this saddening matter where
the Red Cross in Massachusetts, following the Governor's lead, declined to
participate in planning for Seabrook. The Attorney General cites Mr. Donovan's
change of position as evidence of the excessive use of judgment, defective
FEMA criteria, and perhaps even bad faith on the part of Mr. Donovan. MAG
PF 1.18.B.2. The Board itself observed that the American Red Cross issue is
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not a simple one, or one amenable to casual disposition. See Findings 9.134, et
seq., infra. We agree with FEMA that the evolution of Mr. Donovan's views
on this issue is evidence of his thoroughness and critical analysis. FEMA PF
1.18.B.2-B.4. Evidence of those qualities has pervaded his testimony and the
FEMA reports he produced.
1.63. The Attorney General accuses FEMA of varying its standards from
case to case and, in support, cites Mr. Donovan's testimony to the effect that the
June 1988 exercise standards differed from those applied in the February 1986
exercise. There is nothing sinister about this change. It is simply an evolution of
FEMA's methodology calling for an evaluation by exercise objective rather than
by response organization. Th. 22,248-50. E.g., MAG Exh. 75. FEMA points
out, and we agree, that the new objective-based approach facilitates headquarters
review of draft exercise reports and fosters consistent procedures throughout the
FEMA Regions - "the very things that the Mass AG purports to find lacking
in FEMA's way of doing business." FEMA PF 1.18.B.3.2.
1.64. Continuing with his attack on FEMA's judgment and evaluation
methods, the Attorney General alleges that exercise EBS messages Nos. 3 and 4
concerning Amesbury and Salisbury schools were confusing and contradictory
and that EBS No. 3 was deserving of a more severe "deficiency" grade rather
than an "ARCA." MAG PF 1.18.B.3. FEMA challenges the factual foundation
of the Attorney General's position and explains why, in its view, the perceived
lack of clarity of EBS No.3 was properly graded as an ARCA rather than a
deficiency. FEMA PF 1.18.B.3.1-3.1O. Both the Attorney General and FEMA
argue the matter on the wrong level. The issue now under consideration, we
must remember, is whether FEMA's decisionmaking and evaluation process is
so institutionally defective that FEMA's findings are not entitled to the rebuttable
presumption of 10 C.F.R. §50.47(a)(2). Even if Mr. Donovan were wrong in
assigning an ARCA to EBS No. 3 - and we do not find that he was that fact would not lead us to the conclusion that FEMA's findings across the
board are not presumptively valid. The most we might find would be that
Mr. Donovan, this time, was wrong; that the FEMA presumption attached to that
particular finding had been rebutted.s We would then move to a consideration
of whether the deficiency revealed a fundamental flaw in the SPMC - a matter
still far removed from any question of FEMA's overall competence. We arrive
at the same conclusion with respect to Attorney General's proposed finding
l.18.B.4 concerning an alleged failure of the State of New Hampshire to use
EBS messages to broadcast protective actions for schoolchildren.

S On !he other hand, left 10 our own analysis, ,.." could have frond that the EBS Measage No. 3 did 1Wt lade
c1arity. This is an example of !he need for individual but expert judgment in perceptions that tend 10 be inherently
subjective. The Anomey Clcncra1 has not explained how FEMA can establish preset criteria at how 10 judge !he
c1arity of each EBS mcssa~
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1.65. The Attorney General charges that Mr. Donovan transformed an
objective, easily verifiable FEMA standard into a shifting, subjective assessment
with respect to 24-hour staffing of staging areas and reception centers in New
Hampshire. He charges that Mr. Donovan applied differing standards in New
Hampshire compared to those applied by him in the 1987 exercise at the Trojan
Nuclear Plant in Oregon. MAG PF 1.18.C.2. Contrary to the Attorney General's
charge, FEMA's treatment of reception center staffing for New Hampshire does
not demonstrate that Mr. Donovan relaxed his standards for the State of New
Hampshire. At the time of the 1986 exercise, FEMA had identified the lack of
24-hour staffing as a planning inadequacy and obtained the agreement of the
State of New Hampshire to amend its plan to provide for 24-hour staffing at
these locations. Tr. 22,015-16; Appl. Exh. 43F, at 200. However, because at the
time of the exercise the New Hampshire Radiological Emergency Response Plan
did not yet call for 24-hour staffing at the reception centers and staging areas,
the extent-of-play agreements did not call for New Hampshire to demonstrate
24-hour staffing at those locations. 'fr. 22,022. FEMA did, however, require
New Hampshire to demonstrate the process it would utilize to effect a shift
change of supervisors at these locations and to seek assistance through the
New England Compact to request additional personnel. The extent of play
called for New Hampshire to demonstrate 24-hour staffing and shift changes at
other locations, including the EOC, and the State successfully demonstrated
such capabilities. Appl. Exh. 43F, at 198-99. Tr. 22,022-24. Under the
circumstances, given New Hampshire's commitment to revise the plan and its
successful demonstration of 24-hour staffing and shift changes at other locations,
FEMA appropriately found that New Hampshire had satisfactorily demonstrated
its ability to maintain staffing on a continuous 24-hour basis. Appl. Exh. 43F,
at 198-99. Mr. Donovan's evaluation of New Hampshire at the 1988 Seabrook
Exercise and his evaluation of the State of Oregon at the 1987 Trojan exercise
are not fundamentally inconsistent, given the differences between the two states'
respective emergency plans and the agreed-upon extent of play for each of the
two exercises. See Tr. 22,015-23.
1.66. MAG PF 1.lS.C.l(A)-(B) contains a repetition of much of the
Attorney General's position on the issue of monitoring the Massachusetts EPZ
population for radiation. We discuss and decide this issue in Section 9, infra. As
will be seen there, the Attorney General did not prevail. Therefore we certainly
cannot conclude that, not only is Donovan wrong, but that he is so very wrong
that his judgments, and those of FEMA, are inherently unreliable.
1.67.· The monitoring issue is but one example of where the Attorney
General has performed a disservice to the Board and to the record of this
proceeding. He has unfairly argued the monitoring issue, as well as other issues
discussed by him in this section (e.g., identification of special-needs population,
EBS Message No.3, supra), at least twice - once on the merits in the respective
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portions of the proceeding, and again with the strained notion that FEMA's
respective evaluations and findings demonstrate its inherent incompetence. He
sought and was granted leave to file additional pages of proposed findings by
representing to the Board that he could not present his case within the allotted
number, only to misuse those additional pages to repeat his arguments under
the pretext of addressing different issues.
1.68. Finally the Board rejects the Attorney General's contention that the
weight to be given to Mr. Donovan's testimony and FEMA's findings has
been undermined because Mr. Donovan destroyed documentation by exercise
evaluators. MAG PF 1.19. We were satisfied with Mr. Donovan's explanation
that discarding such notes was his normal practice and that he did not believe
that it was inappropriate to do so. E.g., 'fr. 21,888-94. We can find no basis for
sanctions or for negative evidentiary inferences. Moreover the Attorney General
was afforded extensive discovery and cross-examination to compensate for the
loss of the documentation.
1.69. The Board finds that FEMA has adequate standards and procedures
for evaluating radiological emergency preparedness in its Guidance,Memoranda
and its process of headquarters review of initial reports and recommended
determinations submitted by the regions. 'fr.22,039.
1.70. We also find that there is no basis arising out of FEMA's evaluating
process in general or as applied to the Seabrook site not to accord a rebuttable
presumption to FEMA's evaluation of radiological emergency preparedness at
Seabrook.
1.71. The Board concludes that the FEMA findings and determinations
respecting the SPMC and the June 1988 graded exercise, as discussed in this
section, and as discussed in particular in the following sections, constitute
a rebuttable presumption that all aspects of the Seabrook offsite plans and
emergency preparedness are adequate and capable of implementation. See 10
C.F.R. § 50.47(a)(2).

2.
A.

EVACUATION TIME ESTIMATES

Background

2.1. A total of three contentions, JI-l through JI-3, raised issues concerning the SPMC evacuation time estimates (ETEs). Joint Intervenor (II) Contentions on the Seabrook Plan for Massachusetts Communities (SPMC) and the
June 1988 Graded Exercise (Draft of July 5, 1989) (hereinafter "Contentions
Memo.") at 1-6. In addition, the Attorney General cites at least four additional
contentions which he asserts are indirectly related to the SPMC ETEs. These
are JI-12, Basis B; JI-13, Basis A; JI-20; and JI-21. MAG PF 2.1.1.
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2.2. In this section the Board also addresses the one remaining E1Erelated issue over which it retained jurisdiction from the New Hampshire Plan
phase of these proceedings. That issue concerns the impact on E1Es (both in the
New Hampshire and Massachusetts portions of the EPZ) of "trips by returning
commuters within the EPZ to their homes in the EPZ." LBP-88-32 (New
Hampshire Radiological Emergency Response Plan Partial Initial Decision),
28 NRC 667. 803-04 (1988). See also id. at 787; Memorandum and Order
(Returning Commuters Issue) (May 5, 1989) (unpublished).
2.3. IP 2.5 of the SPMC contains a table that is labeled "Estimated Evacuation Times for the Massachusetts Communities." SPMC, IP 2.5, Attach. 4, at
20. (A copy of this table is in the record as Attach. A to AppJ. Reb. No. 16,
ff. Tr. 26,681.) The table contains ETEs for the same ten evacuation scenarios
(each of which is a different season, day, time, and weather combination) used
in the NHRERP ETEs. See NHRERP, Vol. 6, at 10-2. The SPMC ETE table
contains two ETEs for each of the ten scenarios, one for "5 miles" distance and
one for "10 miles" distance from Seabrook Station.
2.4. The table contains notations that state that the ETEs listed for "5
miles" "assume the simultaneous evacuation" of the three New Hampshire
communities falling within a 2-mile radius of Seabrook Station (Seabrook,
Hampton Falls, and Hampton Beach) and the two Massachusetts communities
between 2 and 5 miles from the nuclear plant (Amesbury and Salisbury).
The table notations also state that the ETEs listed for "10 miles" "assume
the simultaneous evacuation" of the six New Hampshire communities within
a S-mile radius (Seabrook, Hampton Falls, Hampton Beach, North Hampton,
Kensington, and South Hampton) and all six Massachusetts communities within
the 10-mile plume exposure EPZ.
2.5. The SPMC, itself, contains no explanation of how these ETEs were
calculated or what assumptions and inputs were used in doing so.
2.6. At the outset, we address one background issue disputed by the
Attorney General. He states that since "FEMA offered no testimony on the
ETE issues [citing Donovan Dir.• ff. Tr. 17.943, at 2], • .• no rebuttable
presumption was created with respect to these [ETE] issues • • • ." The Board
does not agree. FEMA, in fact, made a finding that the ETEs are adequate.
Appl. Em. 43C, at 68-69.
2.7. The Intervenors' basic arguments, set forth in greater detail in
the contentions, are that the SPMC is deficient because: (1) there exists no
evacuation time study repon that describes the derivation of the SPMC ETEs
(n-l); (2) the SPMC ETEs for Massachusetts communities are too unrealistic to
form the basis of adequate protective action decisionmaking (n-2); and (3) the
SPMC decisionmakers need to have, but lack the means to make. "real-time"
estimates of ETEs for the summenirne vehicle population in the Massachusetts
beach areas (especially Salisbury Beach).
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B.

ETE Study Report

2.8. The Applicants presented a panel of two witnesses on the ElE issues:
Edward B. Lieberman (Qualifications, fT. Tr. 17,318), and Anthony M. Callendrello (Qualifications, ff. Tr. 17,318). Appl. Reb. No. 16, fT. Tr. 26,681, passim.
The Board finds these witnesses to be competent to testify with respect to the
subjects they addressed.
2.9. The NRC Staff presented Dr. Thomas Urbanik as the Staff's ElE
witness. Urbanik Dir., ff. Tr. 27,150. While Dr. Urbanik is an expert in the
field of traffic management, his several years' involvement with the ElEs for
Seabrookas well as other nuclear stations is sufficient to make him qualified on
the matters on which he testified.
2.10. The Intervenors' primary witness with respect to the ElE issues was
Dr. Thomas J. Adler, whose qualifications are summarized in LBP-88-32, supra,
28 NRC at 782-83. Dr. Adler is qualified to present the testimony he gave.
2.11. The Intervenors' first ElE-related contention asserts that:
No evacuation time study has been done to assess what the realistic evacuation times would
be in the Massachusetts portion of the EPZ in light of the special difficulties, circmnstances,
and delays in conducting an evacuation in Massachusetts under the SPMC.

Contentions Memo. 01-1), at 1.
2.12. Under Contention H-l, the Attorney General argues that the SPMC
fails to include a written report of how the Applicants made their ElE calculations for the SPMC. Although the ElEs were generated by the same computer
model and methods and by the same firm that did the NHRERP ElEs, there
is not a complete writeup as to how the ElE study was carried out. Dr. Adler
claims that a study is necessary both as a matter of law and to make the plan
workable (Adler Dir., ff. Tr. 26,482, at 3-8), and detailed where in Appendix 4
of NUREG-0654 he attributed a basis for his view that the SPMC, itself, must
contain such a writeup (Tr. 26,486-88).
2.13. NUREG-0654 sets forth guidelines for a written study, a "report,"
describing how the ElEs were calculated. See NUREG-0654, Rev. I, Appendix
4. There is no dispute among the parties that such a report showing the derivation
of the specific ElEs contained in the SPMC does not currently exist in a
comprehensive document
2.14. Staff witness Dr. Thomas Urbanik, while finding the ElE analysis
to be adequate, indicated that an organized presentation of the ElEs, including
assumptions and methodology, should be prepared, so that the SPMC ETEs
could readily be used by decisionmakers at the time of an emergency. Urbanik
Dir., supra, at 9. Dr. Urbanik further stated that with the exception of the need
for such an organized presentation, the existing ETEs satisfy the guidance of
NUREG-0654, Appendix 4, and all applicable regulatory requirements. [d. In

399

Dr. Urbanik's opinion, no further analytical work is required; and the preparation
of this organized presentation of E1Es is essentially an editorial or "ministerial"
task. Tr.27,179-80.
2.15. None of Dr. Adler's references to NUREG-0654 requires the E1E
report to be part of the emergency plan itself. Indeed, there is no requirement
that the ETE document be part of the SPMC, only guidance that a detailed
report accompany an emergency plan under Appendix 4 of NUREG-0654.
2.16. Applicants have committed to publish "a revised evacuation time
estimate study • . . either as an amendment to NHRERP Volume 6 or as a
separate document. . • [including] all E1E inputs and assumptions including
those described in Applicants' Direct Testimony No.7, ff. Tr. 5622 [and in its
Rebuttal Testimony 16, supra]." Appl. Reb. No. 16, ff. Tr. 26,681, at 3.
2.17. However, the Attorney General argues that this promise is not
enough in itself. He states that the Applicants offer no specific information on
when this "update" would be completed and they do not even assert that it would
be done prior to full-power operation. MAG PF 2.1.14.H. The Attorney General
cites ALAB-732 for the proposition that "[w]hile it is true that plans need not
be complete or 'final' prior to the close of the hearings, they must be sufficiently
developed for the board to make its 'reasonable assurance' finding." Louisiana
Power and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17
NRC 1076, 1104 (1983)." MAG PF 2.1.14.1. Also, the Attorney General argues
that, as a matter of law, it is one thing to assess and approve emergency plans
that are evolving over time in the natural process of their development and quite
another to permit the Applicants to avoid an almost certain adverse ruling from
a licensing board in a contested hearing by simply promising to fix a deficiency
at some unspecified point "in the future." In the latter instance, he asserts, the
Board should retain jurisdiction over the matter to see not only that the promise
is kept but, more importantly, that the result achieved is adequate to permit a
reasonable assurance finding. He states that there is simply insufficient record
evidence upon which to make a "sound predictive finding" that the E1E study
will be done in a fashion that provides reasonable assurance that adequate PAR
decisionmaking will occur. MAG PF 2.1.14J.
2.18. It is established Commission law that ''there should be reasonable
assurance prior to license issuance that there are no barriers to emergency
planning implementation or to a satisfactory state of emergency preparedness
that cannot feasibly be removed." Waterford, ALAB-732, supra, 17 NRC at
1104, citing 42 Fed. Reg. 61,134, 61,135 (Dec. 15, 1981). Given the hierarchical
importance of protective action recommendation decisionmaking in the scheme
of radiological emergency planning, there is also no doubt that means to arrive
at protective action recommendations should be available to both Massachusetts
and New Hampshire decisionmakers during Seabrook's ascension to full-power
operation. To this end, we direct the NRC Staff to confirm that Applicants
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have provided a published report on the SPMC ETEs either as an amendment
to NHRERP Volume 6 or as a separate document, under the requirements of
NUREG-0654, Rev. 1, Appendix 4, as a condition to full-power operation.

C.

ETEs for Massachusetts Communities

2.19. Implementing Procedure 2.5, Attachment 4, of the SPMC provides
ETEs for Region 8 and Region 13, both of which include the Massachusetts
EPZ communities. This table provides ETEs for ten scenarios (the same used
for calculating ETEs in the NHRERP) and two keyhole configurations (Regions
8 and 13) of 5 and 10 miles, respectively, from Seabrook Station. The ten
scenarios are defined in NHRERP Volume 6, in Table 10-1. Combinations of
the factors that define the various scenarios are readily determinable and produce
conditions that can influence the ETEs.
2.20. Under Contention 11-1, the Attorney General would have us find
fault with the Applicants for not having segregated ETEs for Massachusetts
communities from those including New Hampshire communities. MAG PF
2.1.l4L-M. He strenuously argues that the Applicants' current set of SPMC
ETEs, a set of ETEs contained in a table labeled "Estimated Evacuation
Times for the Massachusetts Communities," are not ETEs for the Massachusetts
communities at all, but rather, he says, times listed in the table are the times for
evacuation of the New Hampshire communities which are contained in Regions
8 and 13 and not the Massachusetts communities in those regions. MAG PF
2.1.l4.M. This is the case, he says, because the ETE for any region is defined as
the time it takes the last car out to leave the area evacuated, and as it turned out
in the IDYNEV runs used to produce the SPMC ETE table, the New Hampshire
communities in Regions 8 and 13 produced the last car out of those regions.
2.21. Mr. Lieberman explained that, in the IDYNEV runs that generated
the SPMC ETEs, it is generally true that the "critical paths" for evacuation are
in New Hampshire. Tr. 26,702, 26,706-07. The Applicants have admitted that
the ETEs to be used by Massachusetts decisionmakers in Appendix 4 to IP 2.5,
do not "split out evacuation time estimates for the Massachusetts communities
versus the region as a whole." Tr.26,714-15.
2.22. The Attorney General argues for segregated ETEs because, he
alleges:
There is ample reason to believe that Massachusetts decisionmaken would want to have
[segregated) information. cf. Tr. 267fJ7 (Massachusetts decisiomnakers are interested in
making the proper decision as to a PAR Cor Massachusetts cormnWlities). and there is no
reasonable assurance that they would not want to have the ETEs Cor just the Massachusetts
EPZ commWlities.
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MAG PF 2.1.14.M (emphasis in original). The Attorney General also states that
the Applicants failed to offer any proof to indicate that Massachusetts officials
did not want segregated Ems presented in the final Em tables prepared for
Massachusetts decisionmakers. He argues that the "burden is theirs" to prove
different in the face of "compelling logic to the contrary." MAG PF 2.1.14.N.
2.23. The Attorney General has incorrectly labeled the Ems for Regions 8
and 13 as Ems for New Hampshire communities rather than for Massachusetts
communities located within the EPZ. In fact, the Ems presented in the SPMC
are for the entire region under study, including both Massachusetts and New
Hampshire areas, based upon their proximity to the Seabrook Station. We find
this regional approach to be acceptable, given: (1) the reality that traffic flowing
through these areas cannot be segregated temporally according to political
boundaries (Tr. 26,716); (2) the fact that New Hampshire coastal areas are closer
to the plant than are the Massachusetts communities and will be generating
sizeable traffic flows before or as soon as an order to evacuate (OTE) is issued
in Massachusetts (Tr. 28,232-33, 28,237-38); and (3) that NUREG-0654 calls
for integrated emergency planning between contiguous political jurisdictions
(NUREG-0654, at 19, 23-24).
2.24. We are unpersuaded by the Attorney General's statement that "there
is ample reason to believe that Massachusetts decisionmakers would want to have
[ETEs for Massachusetts alone]" because these are the words of the Attorney
General himself - not the words of any witness. See 'fr. 26,707. His citation
to Transcript pages 26,706-07 does absolutely nothing to advance his allegation.
Moreover, the argument that the Applicants have some burden to prove otherwise

simply lacks credence. There remains neither record support for the proposition
that Massachusetts emergency planning officialstl want Massachusetts-specific
Ems, nor any regulatory support that such ETEs are required.
2.25. The Applicants have convinced the Board in both their prefiled testimony and in cross-examination that they have adequately presented scenarios
containing revised ETEs upon which Massachusetts officials can appropriately
make protective action recommendations. It is not possible or prudent to attempt to analyze in advance every situation that could possibly occur during
an emergency evacuation. Appl. Reb. No. 16, supra, at 48-49; Urbanik Dir.,
ff. 'fr. 27,150, at 7-8. The Applicants have provided an understanding of the
sensitivity of the ETEs to a variety of conditions, consistent with the guidance

tlThrougbout the c:owse of this litigltim,!he Anomey General. has avoided calling to !he IIInd any emeraency
planning expc:rU woddng for !he MIsslc:twsens Civil Defense Agency who could attest to aUcgltims made with
respect to !he adequacy of !he SPMC. He has chosen, instead, to use expert wibtcsscs worldng outside of !he
Commonwealth'••uuc:ture. The Applicantl find a fair inference frun this approach to be "that !he teclmicaUy
c:anpetent emplOYCCl of MCDA would testify c:ontruy to the positim taken by !he Governor." Applicants'

Rcspmse to Proposed Fmdings and Rulings of OIher Parties -
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Reply to TON PF 4.1.11, at 35.

of NUREG-0654, Appendix 4, and there is no need for any further enumeration
of potential evacuation scenarios. Urbanik Dir., ff. n. 27,150, at 7-8.
2.26. In particular, the Board finds that the number of ETEs generated,
and the regions and scenarios for which they are generated, are sufficient and
correctly limited to a reasonable number so as to be usable by a decisionmaker
fairly quickly and not be overly cumbersome. n. 26,707-08, 26,714-15;
Urbanik Dir., supra, at 7-8. It is unrealistic to postulate an evacuation where
Massachusetts communities would be evacuated and where New Hampshire
communities closer to Seabrook would not. Individual ETEs for each of
the Massachusetts communities would not enhance what must prove to be a
coordinated effort to protect the citizens of the whole of the EPZ.

D.

Unrealistic ETEs

2.27. The second ETE-related contention (11-2) asserts that the ETEs
contained in the SPMC ETE table are "too unrealistic to form the basis of
adequate protective action decision-making." Contentions Memo. (11-2), at 23. MAG PF 2.1.l4.P. The Attorney General argues that many of the inputs
and assumptions used by the Applicants to produce the Region 8 and Region
13 ETEs reported are not accurate, and that collectively. the combined effect
of these inaccuracies is such as to preclude a finding that there is reasonable
assurance that the ETEs meet the NRC's requisite standard of realism. MAG
PF 2.1.14.Q, citing LBP-88-32, supra, 28 NRC at 777-78.

(1)

Margin of Error

2.28. The Attorney General lays the foundation for his "collective inaccuracies" argument by citing a statement by Mr. Callendrello to support the proposition that a difference in an ETE as small as 1.5 hours could affect the choice
of a protective action recommendation. MAG PF 2.1.14.S, citing n. 26,934.
He also quotes Dr. Urbanik to support a second proposition that ETEs should
"generally be accurate within 10%." MAG PF 2.1.14.S, citing n. 7549-50. The
Attorney General argues that on the basis of these statements, the reasonable
assurance standard requires that ETEs be more accurate than within 1.5 hours,
and summarizes his argument by urging the Board to find that, to provide reasonable assurance that a proper PAR will be selected, the SPMC ETEs must be
found to be accurate to "within about 1 hour." MAG PF 2.1.14.U.
2.29. We first note that the Attorney General's citations are misleading.
When the Attorney General asked Mr. Callendrello whether it makes a difference
if (for the purposes of PAR decisionmaking) an ETE is an hour and a half or 2
hours off for many scenarios, Mr. Callendrello answered:
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In some scenarios it could affect the choice of protective action recommendations. I think
those are very few in number.

• • • I think there are very few scenarios that that difference in evacuation times would
affect the outcome in choice of a protective action recommendation.

Tr. 26,933-34. Dr. Urbanik's statement is similarly distorted. His statement was
made in reference to ETE modeling, not PAR decisionmaking. Moreover, he
later clarified the 10% margin of error statement as being "in the neighborhood
of 10%" (Te. 7460) and went on to describe a standard for evaluating ETE
accuracy (see Tr. 7460-61, 7462-63) which is more in line with our findings in
the NHRERP Partial Initial Decision (see LBP-88-32, supra, 28 NRC at 77677), establishing the appropriate standards for measuring ETE accuracy.
(2)

Beach Population Figures

(a)

Vehicle Distribution

2.30. The Attorney General alleges that the SPMC ETEs are premised on
an underestimate of the maximum number of vehicles that would originate in
the Massachusetts beach areas.' MAG PF 2.1.15.B.
2.31. Dr. Adler's prefiled testimony criticized the original ETEs found in
IP 2.5, Attachment 4, because they were based on beach population estimates
derived from the Applicants' 1987 vehicle counts (done by Avis Airmap) which
totaled only 29,293, almost 2,000 fewer vehicles than were found to be the
representative peak in the NHRERP Partial Initial Decision (31,000). See LBP88-32, supra, 28 NRC at 801.
2.32. After the Intervenors submitted Dr. Adler's testimony, the Applicants
filed rebuttal testimony which presented a revised set of ETEs. Appl. Reb. No.
16, ff. Tr. 26,681, at 3 and Attach. D. The total number of beach vehicles
accounted for in these ETEs was 30,733. [d. at 15. Applicants arrived at this
number by taking the number from their Avis count (29,293) and adding to it
the vehicles (observed in the Avis photos) which were traveling on the roads
in the beach areas at the time the photos were taken (14:40). [d. at 14-15.
The Attorney General subsequently shifted the focus of his criticisms onto this
revised set of ETEs.

'The Attorney General'. assertion does not challenge Ihe finding we made in our NHRERP decision Ihat 31.000
beach area vehicles is an Ippropriate number to use in an ETE study for Ihose occasions when Ihe beach areas
Ire experiencing reasonably expectable peak occupancy. s~~ LBp·88·32. supra, 28 NRC It 801. That figure 31.000 vehicles - WlS I combined total for Ihe EPZ beach areas in bolh New Hlml"'hire Ind Massachusetts.
However. in Ihat decision. we did not make I finding of how many of Ihe 31,000 vehicles should be Illocated to
New Hampshire or Massachusetts beaches.
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2.33. The Attorney General first argues that Applicants have not abided
by our findings in LBP-88-32, which called for the use of 31,000 vehicles as the
vehicle count for the EPZ beaches on a representative peak summer weekend
day (the Applicants are using 267 vehicles less in their calculations). Although
the Attorney General says this discrepancy "is a small point," he would have us
order the Applicants to use the 31,000 figure in any revisions to the E1Es and
urges us not to ignore this matter.B MAG PF 2.1.15.E.
2.34. In a more credible argument, Dr. Adler criticizes the SPMC E1Es
because, he states, they were calculated using a distribution of beach vehicles
which underrepresents the vehicle population at Salisbury Beach according to
aerial photographs taken on other occasions. MAG PF 2.1.15.C, citing Adler
Dir., ff. Tr. 26,482, at 16. The Applicants have stated that the distribution of
beach vehicles used in these E1Es is that which they captured on their Avis
photos from June 18, 1987. Appl. Reb. No. 16, supra, at 13-15. Therefore, the
Attorney General argues, Dr. Adler's criticism of the use of the Avis distribution
is just as relevant to these revised E1Es as it was to his criticisms of the E1Es
in IP 2.5, citing Adler Dir., supra, at 16-17. MAG PF 2.1.15.F.
2.35. The Attorney General builds his distribution argument in a series
of complex proposed findings stating the following: First, the Applicants used
9470 beach vehicles (30% of the total beach vehicle count) in the Scenario 1
and 2 E1E runs to represent the vehicles in Salisbury Beach and Plum Island,
respectively - 6272 vehicles in Salisbury Beach (20% of the total) and 3198
vehicles on Plum Island (10% of the total). MAG PF 2.1.15.G. Second, the
Attorney General's panel (Befort, High, and Adler) testified that aerial photos
proved 30% of the total beach vehicles to be situated in Salisbury Beach on a
representative peak summer day, citing Befort, High, and Adler, ff. Tr. 6849, at
17; Adler Dir., supra, at 16. Moreover, he states that Salisbury Beach parking
capacity is 32% of the EPZ beach total and that KLD's parked vehicle count
based on 1985 overflights showed 32% of the total counted vehicles to be in
Salisbury Beach, citing Adler Dir., supra, at 16. MAG PF 2.1.15.1. Third,
Dr. High testified that having reviewed the aerial photo evidence available, it
was his opinion that on days that best represent reasonably expectable peak
occupancy (see LBP-88-32, supra, 28 NRC at 801), 40% of the total number
of vehicles in the EPZ's beach areas would be in Massachusetts (at Salisbury
Beach or on Plum Island). MAG PF 2.1.15J, citing High Dir., ff. Tr. 27,974, at
5-6; Tr. 27,994-28,003. And finally, he argues that Dr. High's expert testimony
fully supports Dr. Adler's conclusion that 30% of the 31,000 beach area vehicles
should have been assigned to Salisbury Beach in conducting the Scenario 1 and

BWe also view this as a "sman paint." find it close mough to the 31.000 figure. and will not address this issue

further.
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2 ETE analyses and 10% should be allocated to the remaining Massachusetts
EPZ beaches (on Plum Island). MAG PF 2.1.15.L.
2.36. The Attorney General also argues that when Mr. Lieberman did his
sensitivity run (found in Attachment D to AppI. Reb. No. 16, supra), he "added"
vehicles to Salisbury Beach, but he did not subtract an equal number from the
New Hampshire beaches. MAG PF 2.1.15.N, citing 1'1'. 26,825. He concludes
that before the Board can have any confidence that the SPMC ETEs are realistic,
the ETEs must be redone such that 30% of the 31,000 total beach vehicles are
allocated to Salisbury Beach. MAG PF 2.1.15.P.
2.37. We do not find the Attorney General's analysis to be helpful in
the underlying decision we must make - whether the Applicants' ETEs are
adequate for reasonable protective action decisionmaking for the EPZ as a whole.
A 10% variation in the vehicle count for one beach community - when the
total vehicle count for the EPZ remains static - is of little consequence to this
task. The total beach vehicle count remains the same in the Applicants' ETE
calculations for the SPMC - slightly less than 31,000 vehicles - regardless of
where they are distributed in the EPZ beach communities. While a shift of 10%
of those vehicles to Salisbury Beach may lengthen the ETE for Salisbury Beach,
it must by necessity decrease an ETE for an EPZ beach area outside of Salisbury
Beach. Furthermore, the Applicants conducted a sensitivity run that utilized a
population figure 20% above the original ETE assumption for Salisbury Beach.
They demonstrated that while the ETE in Massachusetts increased somewhat, it
remained below the ETE for the EPZ. The insensitivity of ETE is due to the fact
that the critical paths that control the ETE for Regions 8 and 13 are all in New
Hampshire and are unaffected by changes in the Salisbury Beach population.
AppI. Reb. No. 16, supra, at 13-14.
2.38. Dr. High's estimate that 40% of the beach vehicles are in the
Massachusetts portion of the EPZ resulted from selective use of available data
(see 1'1'. 28,001-02), and we find his testimony to be of little value.
2.39. While the Attorney General asserts that other aerial photographs,
other than those relied upon by the Applicants, showed a higher percentage
of vehicles in Salisbury Beach, it is undisputed that the distribution of beach
vehicles varies from day to day and from hour to hour. See 1'1'. 26,824, 27,99628,000, 28,004. Furthermore, the Attorney General's assertion that 30% of
beach area vehicles should be assumed to be located in Salisbury Beach is
inconsistent with lower percentages of vehicle distribution which were observed
in his own aerial photographs (see 1'1'.27,996-28,004), a point he does not make
in his sponsored testimony.
2.40. The Board finds no error in the Applicants' use of their aerial
photographs (used by this Board in its NHRERP decision to estimate the total
beach population) to estimate beach vehicle distribution.
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2.41. fur the purposes of a coordinated planning effort, the beach population figures used by KLD to establish the revised ETEs are adequate for the
purpose of allowing reasonable and prudent protective action decisionmaking
for the Massachusetts and New Hampshire EPZ beach areas. Daily and slightly
different distributions of vehicles in the beach communities do not affect the
ETE for the EPZ.
(b)

Permanent Residents

2.42. The Attorney General focuses his next argument on the permanent
resident population figures used by the Applicants in their IDYNEV runs. He
argues that we should find the Applicants' IDYNEV data inputs to have underestimated the permanent resident population for the Massachusetts communities
in the EPZ. MAG PF 2.1.15.Q.
2.43. The Attorney General asserts and the Applicants admit that the
permanent resident population estimates contained in the SPMC, § 3, Table 3.6.1,
are derived from numbers from Volume 6 of the NHRERP. Appl. Reb. No. 16,
supra, at 12. These same permanent resident population data were used by
Mr. Lieberman in early 1989 to produce the Applicants' most recent set of
ETEs for the SPMC (the set attached as Attachment D to Appl. Reb. No. 16).
[d. at 12-13; 'fr. 26,799-801.
2.44. The Attorney General alleges three problems with Applicants' population data. First, Mr. CallendreIIo admitted that at the time Mr. Lieberman
was doing the IDYNEV runs that generated the Applicants' most recent set of
ETEs for the SPMC (those contained in Attachment D to Appl. Reb. No. 16,
supra), he (Mr. CaIIendreIIo) had in his possession updated (1987) population
data (MAG Exh. 121) for the Massachusetts EPZ communities but did not ask
Mr. Lieberman to use this updated data. See 'fr. 26,800. The Attorney General
asserts that from 1986 to 1987 the population increased in five of the six Massachusetts communities and that for two towns, Newbury and Newburyport, the
increases were 7% and 11 %, respectively, comparing SPMC, Table 3.6-1 (1986
population data) with MAG Exh. 121 (1987 data).' MAG PF 2.l.1S.S.
2.45. It is not disputed that Mr. Lieberman used Volume 6 population
figures for calculating the SPMC ETEs even though Mr. CaIlendreIIo had
obtained more current data from various town clerks. 'fr. 26,799·800. However,
he did not use the Volume 6 population figures frozen in time. Mr. Lieberman
extrapolated forward to account for population growth and used those figures
in the ETEs for the SPMC. [d. We found his methods to be adequate when
we ruled on the adequacy of the ETEs in the New Hampshire portion of this
9 We note !he lack of closure in the Attorney General's argument. He has avoided demonstrating !he effects. if
any, the changes in population figures between 1986 and 1987 may have hid on !he ETEs for !he SPMC.
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proceeding and we have no need to revisit the issue here. We therefore have no
reason to believe that Mr. Lieberman's calculations depart in accuracy from the
population increases the Attorney General cites.
2.46. The most important point with respect to permanent population
figures is ignored by the Attorney General - Mr. Callendrello's statement that
more current population figures will be incorporated in the plan during the next
annual review of the SPMC. Tr. 26,800-01. Mr. Callendrello stated that as of
June 21, 1989, no annual review for 1989 had yet been done. Tr.26,801. We
expect that review to take place before the year is out. The Attonley General's
argument therefore becomes moot if more recent population figures are taken
into consideration when the Applicants next assess the need to revise ETEs in
their annual review of the plan.
2.47. The Attorney General's second population allegation focuses on the
manner in which the Applicants intend to obtain the population data they will
use to update ETEs in the future. The Applicants propose not to use town
clerk data, but will use data to be obtained from the Massachusetts Institute for
Social and Economic Research ("MISER',), which is under contract with the
Commonwealth of Massachusetts to provide "projections" of population within
the state on a town-by-town basis. MAG PF 2.1.1S.T, citing Tr. 26,802. The
Attorney General implies in his argument that the Applicants would not be
using the best available data since town clerk data would be available. He
asserts that the use of "projections" in the ETE process is precluded by the
doctrine of res judicata, due to a finding in LBP·88-32, which, he argues,
had implicitly held that the use of town clerk data was superior to population
"projections," citing Tr. 24,395-97. That" finding rejected the methodology used
by Intervenors' witness Luloff to project population figures for the NHRERP
ETEs. The Attorney General argues that we must reject the Applicants' plans
to use MISER projections on the basis of that finding. MAG PF 2.1.1S.T.
2.48. The argument simply fails to be germane to the task before the
Board. Moreover, we do not find anything in Contention JI-2, Basis B or E, or
in Contention JI-21, or any other contention filed with the Board that claims the
SPMC is defective due to the Applicants' future reliance on MISER projections,
or any population projections for that matter.
2.49. The res judicata argument the Attorney General raises is irrelevant.
The Board rejected Dr. Luroff's projection methodology, not projection methodology as a whole. The record is void of any evidence that Dr. Luloff's and
MISER's projection methodologies are even slightly similar, or that MISER
population figures would be less accurate than those produced by town clerks.
2.50. At present, the Applicants' plan is to wait until the annual update
to revise the ETEs in light of changes in the permanent resident population.
See Appl. Reb. No. 16, supra, at 13. The Applicants state that after examining
the "latest population figures" they will make a "determination. • • whether to
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revise the ETEs." [d. Here the Attorney General is concerned that no guidance
is given regarding how this determination is to be made. He alleges that these
data will be looked at in isolation and a judgment made whether the population
changes IJy themselves will cause any significant changes in ETEs. If not, the
Attorney General asserts, the population inputs in IOYNEV's input stream will
apparently be left as is. He returns to his underlying argument and alleges that
the question at an annual update ought to be whether the ETE changes caused
by the combined effects of all the data changes have any significant impact on
any of the ETEs in the table. He states that electing not to change any particular
input because that change alone is unlikely to impact the ETEs significantly may
well result in not making a whole series of input changes which collectively do
significantly impact the ETEs. MAG PF 2.1.15.U.
2.51. This argument suffers from the same infirmities as its predecessor. It
simply has nothing to do with the SPMC ETEs which are currently in litigation,
and there is no contention giving rise to the issue.
(3)

Vehicle Flow

(a)

Late Staffing

2.52. The Attorney General next attacks the assumptions on which the
vehicles flowing into Salisbury Beach from Seabrook Beach were modeled in
the Applicants' latest set of ETEs (those in Attachment D to Appl. Reb. No. 16,
supra). In calculating their latest set of ETEs, the tum movements at Traffic
Control Points (TCPs) were explicitly modeled using the Traffic Assignment
and Distribution (''TRAD'') model of the IOYNEV system. Appl. Reb. No. 16,
supra, at 31. The modeling was done in such a way as to reflect the late staffing
of the traffic control posts by the Traffic Guides. See id. at 3643. As a result,
at TCP B-SA-09 (SPMC Appendix J, at J-92; Appendix A hereto), the key
intersection of Route 286 and Route IA through which Seabrook Beach traffic
passes before flowing into Massachusetts, the southbound vehicles traveling on
Route IA out of Seabrook Beach are modeled in two stages: (I) before Traffic
Guides arrive, and (2) after Traffic Guides arrive. See Tr. 26,915. When Traffic
Guides were absent, 43% of the vehicles were modeled to travel straight through
the intersection into Salisbury, and 57% were modeled to tum right onto Route
286. [d. When Traffic Guides were present, the TRAD model sent 19% through
and 81 % right [d. The Attorney General alleges that one critical assumption
was not explained by the Applicants - how long the "without guide" stage
lasted at this intersection before Traffic Guides were assumed to arrive.
2.53. We know that in calculating the most recent ETEs the staffing times
assumed for the Massachusetts TCPs were those achieved in the June 1988
Graded Exercise. See Tr. 26,965. Those staffing times are set forth in MAG
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Exh. 57. At TCP B-SA-09 (Appendix A hereto), the ORO guide arrived at
14:42, which meant that (subtracting the 25-minute additional driving time to
Haverhill, which would not occur in a real emergency) it took this guide (17625) 151 minutes, i.e., 2.5 hours, to reach this post The Attorney General
correctly points out, however, that this ORO guide (labeled "Salisbury Town
Guide" on the TCP diagram for B-SA-09, see Appendix A hereto) is only one
of two Traffic Guides assigned to this TCP. The other (labeled "Seabrook Town
Guide") is the one who primarily regulates the flow of Seabrook Beach traffic
into Salisbury Beach. See NHRERP, Vol. 6, at 1-13 (where this same TCP
appears but is labeled A-SE-06).
2.54. As we learned in the NHRERP proceeding, confirmed by Mr. Callendrello (Tr. 27,015-16), the Seabrook town police are participating in planning
and will be staffing the TCPs in Seabrook. The Attorney General argues that
because the local police are staffing this key point at TCP B-SA-09 which regulates the flow of New Hampshire vehicles into Massachusetts, the "with guide"
phase for this TCP may actually occur well before the ORO guide arrives.
Mr. Callendrello noted that this position is the very first point the Seabrook
police would staff (Tr. 27,016) so there is every reason to believe that it will be
staffed promptly - perhaps within minutes - in the event of an emergency at
Seabrook Station.
2.55. The Attorney General argues that if Mr. Lieberman has computer
modeled the "with" staffing phase to begin at a point that coincides with the
arrival of the ORO Traffic Guide, instead of the Town Guide (Seabrook town
police), he may have modeled the "without guide" turn percentages for over 2
hours too long. Thus, the Attorney General argues, that on the record before us,
the Board cannot make the finding proposed by the Applicants that they have
"explained, in detail, [all] the assumptions which had been utilized in modeling
the vehicles that will travel southbound on Route lA from Seabrook Beach into
Salisbury Beach." See Appl. PF 2.1.16.
2.56. We have testimony from the Applicants that the effects of the "without" staffing phase of the TRAD model (which allows more evacuees to enter
Salisbury Beach from Seabrook Beach) is that the absence of Traffic Guides
acts to shift vehicles from the critical paths in New Hampshire to other paths
that exhibit lower ETEs, but that this, in itself, does not have more than an
insignificant effect on the Em for the Massachusetts communities in the scenarios modeled. See Appl. Reb. No. 16, supra, at 46. We fail to see the
merit in the Attorney General's argument in light of the fact that there is no
relative difference between the ETEs when the TCPs are staffed either early in
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the evacuation or in a delayed sequence.10 Moreover, without explicitly doing
so, he raises the issue of uncertainty with respect to what actions the Seabrook
town police will take when they arrive at the intersection.
2.S7. The Attorney General recognizes that the Seabrook town police are
cooperating with the Applicants in emergency planning. Moreover, there is
simply no allegation by him that the town police would fail to follow the staffing
directions found in the SPMC Traffic Management Plan regardless of when they
physically locate themselves at the intersection. The description of the Traffic
Guide's duty (the "Seabrook Town Guide" being staffed by the town police) is:
facilitate traffic movement from Route IA south to westbound Route 286. If Route 286
becomes congested send traffic south on Route lAo When Route 286 congestion clears up
reven to guiding traffic onto westbound Route 286. Movement onto Route 286 is preferred:
However, keep traffic moving out of Seabrook Beach even if Route 286 is congested.

SPMC Appendix J, at J-92. It takes little stretch of the imagination to
recognize that congestion on Route 286 would be at its peak during the first
2 hours of the evacuation. Since the immediate function of the town police
Traffic Guide at TCP B-SA-09 is the easing of traffic congestion, and not the
strict rerouting of traffic flow, the Attorney General has not demonstrated a
meaningful inconsistency between what the Traffic Guide is expected to do
at this intersection, according to the SPMC, when he arrives (even though it
could be within minutes of the OTE) and the "before staffing" modeling of the
intersection when 43% of the southbound traffic traveled straight through the
intersection for 2 hours.

(b) TurnPercentages
2.S8. The Attorney General next focuses his attention on the vehicle turn
percentages yielded by the mAD model at TCP intersections. The Applicants
stated that the mAD model "yields" the turn percentages it does because
the model optimizes the routings, using equilibrium principles, to produce the
lowest possible ETEs. AppJ. Reb. No. 16, supra, at 39 (Step 6) and 41 (Step
11); 1i'. 26,730-31, 26,970. Applicants' witness Lieberman stated that the
underlying assumption for using this optimization approach "is that people will
101be Attorney General'a aecond TCP c:mccm is aimilar and focuses at the model input that controls the total
number of vehicles in Salisbury Besch. He asserts that this loUl is affected by the assumption made about the
number of vehicles flowing into Seabrook Beach from Hampton Beach, citi"1 AppL Reb. No. 16. ff. Tr. 26,681.
at 46 (item 4). MAG PF 2.1.16.E. The Attorney General aaserts that lince Sesbrook town police would also
quickly man TCP A·SE-OS It the lOuth end of the HampllXl Harbor Bridge and turn back cats traveling southward
on Route 1A. fewer cars than were assumed by the model would be traveling lOUth along Route 1A into the
Seabrook and Salisbury beaches in the before-guide IlIge. However, the record IhOWl that immediate lIafling of
TCP A·SE·OS by Seabrook Police woo1d not have the effect of increasing the ETE, and the Attorney General has
admitted u much. Tr. 7:1,017.
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try to minimize their travel time from origin to destination" because they have
a "primary objective of leaving the area as rapidly as possible." 'fr. 26,731.
2.59. The Attorney General argues that at the intersection of Route 286
and Route lA (and at other locations) the optimum routings (reflected in the turn
percentages) yielded by the TRAD model, which result in the lowest possible
ETE for any volume of vehicles, are not realistic routings "in light of the Board's
previous rulings on driver behavior." MAG PF 2.1.16.G. He points out that in
the NHRERP proceeding it was the Intervenors, not the Applicants, who were
arguing that evacuating drivers, upon arriving at an intersection, would always
seek to take the route that allowed them to distance themselves quickest from
Seabrook Station.lI [d., citing 'fr. 5681, 5760-63, 6221, 6259-63. The Attorney
General alleges that the Board rejected this position in the NHRERP proceedings
and agreed, instead, with the Applicants' witness that many factors will influence
driver routing decisions other than putting distance quickly between oneself and
Seabrook Station. See Tr. 6260-63; LBP-88-32, supra, 28 NRC at 746-47.
2.60. More succinctly, the Attorney General now argues that since we
rejected Dr. Luloff's premise that evacuees would abandon specified evacuation
routes for any escape route that seemed open, we should therefore reject
the mAD equilibrium assumptions since Mr. Lieberman has linked those
assumptions with the overriding motivation of evacuees to leave the area at
risk as quickly as possible. MAG PF 2.1.16.H. He then leaps somehow, though
not explained, to the conclusion that the tum percentages yielded for the TCP at
Route 286 and Route lA, or any other intersection, will not bear any semblance
to reality. [d. He further asserts, rather cryptically, that since the Applicants'

EBS messages used in the 1988 Exercises told evacuees to go to their respective
reception centers for monitoring, the evacuees would not be motivated to use
the routes that help them leave the area at risk as quickly as possible. MAG PF
2.1.16.G. The Attorney General then concludes his argument by stating that the
record shows that:
[11here is too much lDltenainty • • •• [The Board] therefore cannot lind reasonable
assurance, that the vehicles which will travel southbound on Route IA from Seabrook Beach
into Salisbury Beach have been properly modeled.

MAG PF 2.1.16.1.
2.61. The answer to the Attorney General's concern is, as we intetpret
his rather confusing argument, easily discerned. Mr. Lieberman addressed this
issue in cross-examination. Once he had explained that the TRAD equilibrium
11 However, there, the argument wu that because 10 many intersections presented open, available roads that
drivers would perceive to be better routes to distance themselvcs quickly from Seabrook, 100% adherence to
the design.ted evacuation routes should not be .ssumed in calcu1ating the lITEs. Here we arc focusing on the
evacuccs' desire to distance thcnselvcs from the Seabrook Station following planned evacuatim routes.
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conditions "do, in fact, represent. • • the underlying assumption. . • that people will try to minimize their travel time from origin to destination" (1r. 26,731),
he was asked whether the TRAO assumption fails to take into consideration an
intention of the evacuees to travel to a particular reception center. He answered:
The basis is that, consistent with their primary objective of leaving the area as rapidly as
possible assumes that they will select their destination points on the periphery of the network
and their respective paths to these destination points to satisfy that objective of leaving the
area as quickly as possible.

[d. Stated differently, distancing oneself from danger as quickly as possible is
not inconsistent with following planned evacuation routes designed as the best
routes for evacuation, which may just carry with them the opportunity to reach
a reception center of choice. Furthermore, the Attorney General's attempt to
focus on Dr. Mileti's comments carries little weight here, since those comments
were in reference to the issue of evacuees disregarding the planned evacuation
routes in favor of any route available. l 2. The Attorney General has simply failed
to explain his position clearly enough for us to reach any other conclusion.
(4)

Confusing EBS Messages

2.62. Intervenors' Contention 11-2, Basis C, asserts that the SPMC ETEs
fail to account for the delays that will result from the confusion caused by hearing
different emergency messages from different sources. The Attorney General
addresses this allegation in MAG PF 2.1.17.A with a solitary citation which, we
are left to infer, should somehow establish for the Board that confusing EBS
messages will exist at the time of an emergency at Seabrook Station. That cite
is simply: "See Carter Oir., ff. 'fr. 27,546." MAG PF 2.1.17.B.
2.63. The Attorney General's witness, Dr. T. Michael Carter, testified
about alleged differences between the New Hampshire and Massachusetts emergency messages during the graded exercise, and of other perceived problems
with the individual messages themselves. See Carter Oir., ff. 'fr. 27,546, passim.
The Attorney General asks the Board to conclude that some measure of confusion will likely be generated among evacuees upon hearing emergency messages
from the ORO, the State of New Hampshire, and perhaps other sources. MAG
PF 2.1.l7.B.
2.64. Our finding with regard to the adequacy of the EBS messages
has been set forth in Section 7, infra. Since we have found the Applicants'

12.We find the lime reasoning to be applicable to the Attorney General'. arguments regarding tum percenuges
at B·AM·06. His assertion that an drivers will take 1·95 because it presents the most attnclive route for I...ving
the S...brook EPZ. and because EBS messages have directed evacuees seeking monitoring to go to the Beverly
Reception Center, disregsrds other considerations. See FInding 3.59, infra.
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coordinated notification system to be adequate, we therefore need not address
the issue here.
2.65. However, we do note that the Applicants have conducted sensitivity
runs to address the issue of conflicting EBS messages in the abstract. Even
if arguable limits of confusion cause the evacuee mobilization process to be
somewhat slower than estimated in the ETE analyses (see NHRERP, Vol. 6,
§ 4), the Applicants have conducted sensitivity runs using the IDYNEV model
with the original NHRERP inputs to evaluate whether ETEs would be affected.
Appl. Reb. No. 16, supra, at 32. The results were that while 1here are some
limited differences in the internal distribution of evacuation time, there is no
overall impact on the ETE. [d.; AppI. PF 2.1.17. Furthermore, we find that
limiting the mobilization delay in the Applicants' sensitivity runs to 40 minutes
adequately encompasses what reasonable delay may be caused by individual
interpretations of EBS messages on the part of the general public. The Attorney
General fails to offer any evidence as to why this time allowance would be
unreasonable.
(5)

ETE Planning Basis

2.66. The Attorney General next challenges the relevance of the planning
basis used to compute the SPMC ETEs. See Contentions Memo. at 3 (11-2
Basis G). He asserts that while it may be reasonable to use a rapidly developing
accident as a planning basis in calculating ETEs, the specific planning basis
used here for that rapidly developing accident consists of an extremely unlikely
set of circumstances that results in Ems that are not sufficiently "realistic," in
light of significant differences in beach closing and alerting plans between the
NHRERP and the SPMC. [d.
2.67. The NHRERP advises New Hampshire beach closing at the Alert
level in the summer months if one condition is met - the plant is in a degrading
condition. Tr. 26,918; LBP-88-32, supra, 28 NRC at 753-54. The SPMC
advises beach closure at the Site Area Emergency (SAE) level. Tr. 26,919;
SPMC 3.6.1.E and IP 2.5,5.2.1.
2.68. The Attorney General first points out that in order for Massachusetts
and New Hampshire decisionmakers to simultaneously reach the decision to
call for a beach clOSing for their respective beaches, one needs not only a
near-simultaneous Alert and Site Area Emergency, but, in addition, the ORO
decisionmakers must also find yet another more limited set of conditions to exist
(that the plant is in a degrading condition) before they satisfy themselves that a
beach closing is warranted and decide to recommend it MAG PF 2.1.18.H.
2.69. Next the Attorney General argues that even without considering these
additional conditions that will need to exist for New Hampshire officials to close
the beaches, the odds of the Alert level coinciding exactly with the SAE "are
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extremely slim by comparison to all those other rapidly developing accident
scenarios where the Alert is reached somewhat (10, 20, 45 minutes or more)
before the SAE is declared." [d. He further asserts that when one factors in the
additional limiting conditions that are needed to prompt ORO decisionmakers
to close the beaches at the simultaneous Alert/SAE, the odds of having a
simultaneous two-state beach closing become even longer. [d. Moreover,
in that rare circumstance where New Hampshire and Massachusetts officials
decided simultaneously to close their respective beaches at a simultaneous
Alert/SAE, it is extremely unlikely that New Hampshire officials would wait for
the SPMC VANS sirens to be dispatched, driven into place, and lifted before
New Hampshire made a voice-mode beach closing announcement from its fixed
sirens in the beach areas. [d.
2.70. fur the reasons outlined above, the Attorney General argues, the
ETEs fail to meet the Zimmer realism test for ETEs, citing Cincinnati Gas &
Electric Co. (William H. Zimmer Nuclear Power Station, Unit I), ALAB-727, 17
NRC 760, 770 (1983), and our finding in LBP-88-32, supra, 28 NRC at 777 (an
ETE "should reflect realistic conditions so that it is of use to decisionmakers'').
He concludes his argument by asking the Board to adopt the following standard:
As guidance for those engaged in future ETE dfons • • • a planning basis which posits
the Massachusetts beach closing occurring as soon as 20 minutes after the New Hampshire
beach closing is the soonest that we would find to be reasonably foreseeable. based on the
NHRERP and SPMC as they now exist.

MAG PF 2.1.18.1.
2.71. The Applicants' testimony states that while the NHRERP and the
SPMC provide for consideration of beach closings at the Alert and the Site
Area Emergency levels, respectively, the ETE planning basis scenario (not the
ETE itself) begins at the Site Area Emergency. The "nip Generation Time
Distribution for the beach areas has its origin point (i.e., time zero) at the time
of the announcement of the Site Area Emergency (assumed to be concurrent
with the Alert level)." NHRERP, Vol. 6, at 4-17. Under this scenario, both the
NHRERP and the SPMC would provide for consideration of beach closures at
the initiation of the accident Appl. Reb. No. 16, ff. 'fr. 26,681, at 34.
2.72. The Applicants have chosen to present a planning scenario where
the Site Area Emergency follows the Alert level almost immediately, if not concurrently. From that point, further accident escalation to a General Emergency
occurs 15 minutes later. NHRERP, Vol. 6, at 4-1. The Attorney General's suggestion that a planning basis must be made precise (within 20 minutes of being
exact) is both unrealistic and impractical. We simply do not read Zimmer to
call for that much exacting accuracy in ETE estimates in the face of an almost
unlimited range of accident and evacuation scenarios. Fast-breaking accidents
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are bounded by uncertainty. The point is that the Applicants have accommodated the Attorney General's persistence in arguing from the extreme end of
the spectrum of accident scenarios by modeling an extremely fast-breaking accident (the further in advance of an order to evacuate that the beach closings take
place, the less effect transient beach traffic will have on the ElE), and now he
says that is not enoughP Moreover, we are also unpersuaded by the Attorney
General's argument because he has not provided any.evidence of what effect,
if any, a planning basis with 20 minutes (minimum) difference in discretionary
beach closings would have on the SPMC ElEs or PARs.
2.73. The Attorney General also attacks the ElE planning basis because it
assumes a simultaneous order to evacuate occurring in Massachusetts and New
Hampshire at a point 25 minutes after the beach closings. He postulates that
if the Applicants elect to use a planning basis that has a Massachusetts beach
closing occurring 20 minutes after the New Hampshire beach closing, it does not
appear reasonable to assume that Massachusetts can change the EBS message so
quickly as to effectuate an order to evacuate a mere 5 minutes later. If an order
to evacuate is to follow a beach closing in the planning basis, he argues, they
should be separated by a sufficient period of time to select and run a separate
EBS message. MAG PF 2.1.19.A.
2.74. Allegations that the ElE planning basis should account for hypothetical delays associated with the involvement of Massachusetts officials in the
PAR development process are similarly without basis. The ElEs contained in
the SPMC are referenced to the order to evacuate and do not include the times
between notification or an order for "beach closure" and the order to evacuate;
this was done because beach closure may precede an order to evacuate by hours
and possibly days in a given situation. Thus, any small incremental time increase required for Massachusetts officials to make a PAR decision would delay
the order to evacuate. It would not affect ElEs. Appl. Reb. No. 16, supra, at
35. See also Urbanik Dir., supra, at 5; Tr. 27,151-53. Furthermore, the record
demonstrates that Massachusetts emergency planning officials had formerly accepted the planning basis the Attorney General now questions. Tr.27,119-21.

(6)

Traffic Guide Efficiency

2.75. The Attorney General next mounts a challenge to the adequacy of the
Applicants' ElEs by asserting that: (1) because the cycle lengths assumed by
the IDYNEV runs (i.e., intervals of competing traffic flow at specific locations)

13 We note that the Attorney Gtnen1 has coosistently. throughout the whole coune of this litigation. C",med his
arguments in terms of a rast-breaking accident at the e ..treme end of the 'pectrum of accident scenarios. In such
an instance there indeed may be very little time Cor PAR decisionmaking. In those instances. there is sound
reasoning Cor a PAR decisionmaking process unburdened by considentions bordering on minutia.
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are not provided to the ORO Traffic Guides - there is no reasonable assurance
that the Traffic Guides will not implement cycle lengths shorter than those
assumed by IDYNEV and thereby reduce the efficiency of the traffic flow below
that which was assumed in the mE study (MAG PF 2.1.20.B); and (2) because
apart from achieving an appropriate cycle length, the ORO's nonprofessional
Traffic Guides are unlikely to be able to direct traffic as efficiently as the E1E
model assumes (i.e., with the same degree of efficiency as achieved by the New
Hampshire state and local police). MAG PF 2.1.20.C, citing Adler Dir., supra,
at 14-15.
2.76. Our findings with regard to the adequacy of the training of the
ORO Traffic Guides have been set forth in Section 5, infra, and need not be
addressed here. Also, we note a failure of closure in the Attorney General's
allegation. We have no record evidence establishing that Traffic Guides will be
incapable of directing competing traffic flows within the interval range modeled
in Mr. Lieberman's IDYNEV runs. Moreover, Dr. Adler's testimony to the
effect that the ORO training is not sufficient is not the testimony of an expert
in that field (see Tr. 26,302-05), and the Attorney General's heavy reliance on
his testimony in his proposed findings is therefore misplaced.

(7)

Through-Traffic Assumptions

2.77. The Attorney General next asserts that since the SPMC does not call
for the staffing of Access Control Points for 1-95 until 2 hours after the order
to evacuate, the IDYNEV model has underestimated the amount of "through
traffic" (traffic originating outside of the EPZ, traveling through the EPZ, and
then exiting the EPZ) which must be factored into the E1Es. MAG PF 2.1.20.K.
2.78. The Applicants calculated their latest set of E1Es (those contained
in Appl. Reb. No. 16, Appendix D) using 4400 vehicles per hour (each way)
on 1-95 for the first hour and 25 minutes following the order to evacuate.
Appl. Reb. No. 16, supra, at 27; Tr. 26,960. The Attorney General contends,
however, that this is not an adequate input change to model the realistic effects
of the full extent of the additional "through traffic" that will likely occur. He
argues, first, that loading 4400 vehicles per hour onto 1-95 for only the first 1
hour and 25 minutes after the order to evacuate (and zero vehicles thereafter)
does not model the "through traffic" long enough, since the current plan is not
to staff the ACPs (to discourage movement into the EPZ) until approximately 2
hours after the order to evacuate.
2.79. The Applicants respond to this argument contending that a sensitivity
run they conducted added another hour of entering traffic from both the north and
the south along 1-95, at a level of 2000 vehicles per hour, and demonstrated no
impact on the E1Es. Appl. Reb. No. 16, supra, at 27. Mr. Lieberman explained
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that the 2000 figure represents the remainder of the returning commuters with
very little true "through traffic" included. Te. 26,867-69.
2.80. The Attorney General, however, argues that this additional figure is
too low given the amount of traffic that has been counted on 1-95 on Fridays,
Saturdays, and Sundays during the month of July. MAG PF 2.1.20.K. ciling
Adler Dir., ff. Te. 26,482, at 19. He buttresses his argument by asserting that
many of these through motorists would not be listening to their radios and would
not know that they shouldn't enter the EPZ./d.
2.81. Mr. Lieberman suggests, however, that the ElEs are not going to
go up due to "through traffic" on 1-95 unless the "through traffic" volumes plus
the evacuating volumes exceed the capacity of 1-95. Appl. Reb. No. 16, supra,
at 27.
2.82. The Attorney General counters this statement by asserting that
Dr. Adler found, in doing the sensitivity test he conducted, that ElEs increased
because "traffic flow onto 1-95 at key on-ramps was impeded" somewhat Adler
Orr., supra. at 20.
2.83. The Board finds that the Applicants' modeling of through-vehicles
is both reasonable and realistic. First, the 4400-per-hour (each direction) figure
used in the IDYNEV model was very close to the rate that Dr. Adler cited in his
testimony (id. at 19) and is more than the 4000-vehicle-per-hour figure used by
Dr. Adler in his own sensitivity runs (id. at 20). Second, there is nothing in the
record to suggest that more than 2000 vehicles from each direction should have
been modeled after 1 hour and 25 minutes had elapsed after the issuance of the
order to evacuate. The Applicants focused on a weekday scenario assuming that
the greatest influx of vehicles into the EPZ after an order to evacuate would be
returning commuters. The majority of commuters will have begun their return
home within the first hours of the evacuation during a weekday. The Attorney
General relies on traffic figures from a weekend scenario. Third, it is reasonable
to assume that noncom muter vehicles with radios will heed the advice not to
enter the EPZ. There is no evidence in the record that noncommuter/nonradio
vehicles would amount to a significant traffic volume trying to enter the EPZ.
And fourth, we do not find convincing the Attorney General's citation to
Dr. Adler's sensitivity runs which, he asserts, showed that even a flow of 4000
vehicles per hour will cause congestion at key on-ramps to 1-95 and lengthen
the ElEs by 1 hour. We have no confidence that Dr. Adler's sensitivity runs
are truly comparative analyses of the effects of through traffic. See Findings
3.51-3.56, infra.

E.

Real-Time Monitoring System

2.84. The Attorney General next resurrects an argument from the New
Hampshire hearings to the effect that the SPMC ElEs are insufficient to provide
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decisionmakers with adequate information to ascertain appropriate PARs for the
Massachusetts En communities. MAG PF 2.1.22-23J. He first complains that
the SPMC's two evacuation regions that contain Massachusetts communities are
inadequate to ensure proper PAR selection. His argument is generally along
the lines of a former argument that the Massachusetts communities should have
segregated ETEs. See Tr. 26,713-14. We have rejected this approach (supra
Findings 2.23-2.26) in favor of a regionally coordinated approach to PAR
decisionmaking. The Applicants' panel has offered an adequate explanation
as to the use of the two-region approach. See Tr. 26,693-95, 26,697-98, 26,700,
26,707-10. The Attorney General fails to cite to any evidence to make his case
that more regions and scenarios are needed for proper PAR decisionmaking.
2.85. The Attorney General's core argument is that the SPMC E1Es are
not sufficiently accurate unless some form of "real-time" E1E methodology is
employed to monitor the size of the beach population, and to account for the
substantial fluctuations in the beach population that occur from hour to hour
and day to day. He asserts that without some way of measuring the exact beach
population at a given time, the use of the SPMC ETE scenarios becomes too
mechanistic. He points to differences in population at beaches on sunny/warm
as compared to nonsunny/cool summer weekends and the difference between
beach popUlations at 4:00 a.m. and at 2:00 p.m. on a sunny/warm Fourth of
July. MAG PF 2.1.23.0. He argues that immediately current beach information
would be more useful to PAR decisionmakers than having to match a scenario to
current weather or time conditions (i.e., matching the scenarios to the estimated
conditions). The Attorney General points to a statement by Mr. Callendrello,
that as a PAR decisionmaker for the ORO, he would use the Scenario 1 E1E if
an accident were to occur at 4 a.m. on the Fourth of July weekend. [d., citing
Tr.27,080-81.
2.86. Dr. Adler testified that there is a full range of possible designs for
such a "real-time" system, and he described some of the alternatives available
in his testimony. Adler Oir., supra, at 26-29. One uses traffic counters arranged
in a cordon (on the roads feeding the beach area) to monitor the "net vehicle
accumulations" in the key beach areas. See id. at 26-27. For estimating the
size of the fluctuating beach population, Dr. Adler has also suggested the use of
an "indicator" system which could be statistically correlated with beach vehicle
populations. [d. at 27-28.
2.87. The Applicants respond that a real-time computer-based system
to collect traffic data may not be feasible, citing several problems with the
implementation of such a system. Appl. Reb. No. 16, supra, at 53-58. They
further argue that a real-time system may not be a significant improvement over
the procedures that are currently used in the SPMC. [d. at 58-60.
2.88. The Board gave the Attorney General guidance as to the bounds
of the litigation of Joint Intervenor Contention 3, which frames the Attorney
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General's real-time system argumenL In our Memorandum and Order admitting
contentions, we stated that we found no regulatory requirement for a real-time
monitoring system, but we said the Attorney General was "free to attack the
adequacy of the SPMC and reliability of the ETEs" on the basis of the system.
Memorandum and Order - Part I (Ruling on Contentions on the SPMC) (July
22, 1988) (unpublished), at 65-67. We also stated that with respect to the
proposed real-time computer-based data-collection ETE-calculation system, the
Attorney General had the burden of proceeding with evidence that such a system
has material benefit and is practical. [d.
2.89. Here, the Attorney General has failed to demonstrate by substantial
evidence on the record that the real-time monitoring system is both materially
beneficial and practical. Dr. Adler's recitation of recommended ways to
implement the system is of little use to the Board. He could not cite to a
location where a similar system is being used in an area the size of the EPZ or
in a situation of emergency planning for a nuclear station. 'fr. 26,502-03. His
belief that a system could be physically designed for the EPZ does not amount
to proof that the system would be practical in its application. The Attorney
General did not even attempt to offer further evidence of a similar application
of such technology. We have uncontested statements by Mr. Lieberman that
traffic control systems do not use input/output for data collection because the
aggregation of errors make such data unreliable. See Th. 27,085-90.
2.90. Staff witness Dr. Thomas Urbanik testified that, in his judgment, no
further E1Es are necessary (Urbanik Dir., supra, at 2-3, 9; 'fr. 27,167, 27,170,
27,180), and that there is no need for ''real-time'' ETEs (Urbanik Dir., supra,
at 8). Appl. PF 2.1.33. He further states that "the sensitivity of the Seabrook
EPZ [is known] in a way that's unseen any place else in the world." 'fr.27,170;
Appl. PF 2.1.34.
2.91. The Attorney General counters that the Board should disregard
Dr. Urbanik's opinions because the subject matter relates to the ingredients for
adequate PAR decisionmaking at Seabrook and not to any traffic engineering
concept directly in his field of expertise. MAG PF 2.1.33.A. He further argues
that Dr. Urbanik's comparison of the scrutiny that has been given to the ETEs
for Seabrook compared to that given to ETEs elsewhere is simply not relevant,
stating "Intervenors may simply not have pursued this issue as vigorously at
other sites." MAG PF 2.1.34.A.
2.92. We agree with Dr. Urbanik. In the collective experience of this
Board, we know of no other ETEs that have received as much detailed scrutiny
as those of the Seabrook EPZ. We find Dr. Urbanik's testimony to be useful and
relevant to the issues of ETEs. We noted in the NHRERP Partial Initial Decision
that "Dr. Urbanik has been involved in development of Seabrook's ETEs for a
good many years" and that his opinions on ETE matters were "based on sound
experience." LBP-88-32, supra, 28 NRC at 798. Indeed the subject matter of
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this part of the Attorney General's litigation is clearly focused on E1Es, not
protective action decisionmaking, and Dr. Urbanik is clearly qualified to express
his views.
2.93. However, the most important element to our finding is that the
Attorney General's real-time argument fails to demonstrate how or why the
SPMC E1Es are deficient. He attempts to show that the scenarios developed
for the SPMC are inadequate since they do not fit every conceivable combination
of circumstances that may be present on any given day - weather, time,
fluctuations in beach population - but he fails to demonstrate how the real-time
system would produce a materially significant change in the ETE calculations
found in the SPMC, either with or without any data generated by such a
system. Furthermore, the Attorney General's citation to Mr. Callendrello's
statement to support the proposition that ORO decisionmakers would rigidly
stick with scenarios in disregard of current conditions is clearly fallacious and
misleading. See Tr. 27,075-81, 27,129, 27,164-65. PAR decisionmakers are free
to disregard the E1E scenarios if better information is available to them. We
find that the scenarios, in combination with the common sense of trained PAR
decisionmakers, are adequate for reasonable PAR decisionmaking. [d.
2.94. The Board finds that the number of E1Es generated, and the regions
and scenarios for which they are generated, are sufficient and correctly limited
to a reasonable number so as to be usable by a decisionmaker fairly quickly and
not be overly burdensome. 14 Tr. 26,707-08, 26,714-15; Urbanik Dir., supra, at
7-8.
F.

ETEs for Special Populations

2.95. The Applicants have explored the need for, and usefulness of, E1Es
for special populations (Appl. Reb. No. 16, supra, at 61-67) but have elected not
to include in the SPMC any E1Es for the transit-dependent population or any
of the special facilities on an individual basis. Appl. PF 2.1.26-28. Intervenors
claim that this violates NUREG-0654, Appendix 4, which they contend requires
that specific E1Es for the transit-dependent population and the special facilities
be made. MAG PF 2.1.26.A, citing Adler Dir., ff. Tr. 26,482, at 21-22.
2.96. The Applicants' witness Anthony CaIlendrell0 testified that, at present, protective action recommendations for special popUlations are not made
on a facility-by-facility basis, but on an Emergency Response Protective Area
(ERPA) basis. Tr. 27,094. He stated that the Applicants had analyzed the
provision of transportation to special populations and have satisfied themselves
that they have the ability to evacuate those populations "within the envelope of
14 We nOle that if Seabrook is licensed. the Commonwealth of Massachusetts is without limitation on iu ability
to implement a real-time monitoring system for its own purposes when and if that technology is develope<!.
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times associated with the general population:' 'Ii'. 27,096. When questioned by
the Attorney General as to whether it would have been more prudent to have
ETEs for individual special facilities, Mr. callendreIIo replied: "No, because
we would make the protective action recommendation for the ERPA, for the
population within the entire ERPA." 'Ii'. 27,097.
2.97. The Applicants argue that the only way that ETEs for each specialpopulation group and special facility would be of any use is if comparisons
of dose savings afforded by evacuation and sheltering were calculated for each
and every facility and population group in the area implementing the PAR. This
approach would require not only ETEs, but sheltering dose reduction factors for
each special facility and population group within the area of interest. The Board
finds this to be an impractical, unreasonable, and time-consuming approach
to making a PAR, and is currently rendered impractical by noncooperating
facilities. 'Ii'. 21,552-55; Appl. Reb. No. 16, supra, at 62.
2.98. The Applicants further contend that even if this information were
available, recommending PARs on a group-by-group or facility-by-facility basis
is not likely to provide any additional dose savings for the special populations.
The only situations where making a PAR on a facility-by-facility basis could
even have the potential for increased dose savings is if one assumes that '
the special-facility ETEs are substantially longer than those for the general
population, evacuation is recommended for the general population, and the
dose reduction factors for special-facility buildings are better than those for the
general population. However, even in a situation where these three hypothetical
assumptions are all true, evacuation would still remain the preferred PAR. This
is because the only other alternative would be to shelter, and this is the action
the special populations would be taking prior to the time when transportation
arrives to assist with evacuation. Thus, the special-facility population would
already be receiving the dose savings from sheltering.
2.99. The Applicants state further that, during the later stages of the
evacuation, when the transportation arrives, this population group would then
evacuate. This trip out of the EPZ under this hypothetical situation would be
at normal travel speeds due to postevacuation uncongested conditions. Thus,
the trip could take as little as 15 minutes or less to reach the EPZ boundary.
Appl. Reb. No. 16, supra, at 62-63.
2.100. However, because bus mobilization will take time, the SPMC will
provide for special consideration of these groups. The Applicants have committed to revise the SPMC to incorporate a priority list for allocating evacuation
vehicles to all special populations. This list will indicate which population category should receive resources first and the sequence in which facilities within
each category will be serviced. Specifically, schools and day-care facilities
would be assigned vehicles first, followed by the transit-dependent general population routes, curbside pickup (homebound) routes, special facilities, and then
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hospitals. When there are multiple facilities within a category, the facilities that
are closest to Seabrook would be serviced first followed by those that are farther
away. This assignment priority ensures the most efficient use of transportation
resources. Thus, the SPMC takes all appropriate steps for maximizing dose
reduction for EPZ special populations. Appl. Reb. No. 16, supra, at 63-64.
2.i01. For fast-breaking scenarios (such as are considered in the ETE), the
Applicants will use an expedited bus mobilization procedure. For this scenario
the ORO will utilize the Northern Essex Community College as a forward
staging area. This procedure results in buses being mobilized in a time frame
comparable to that assumed in Volume 6 of NHRERP. Appl. Reb. No. 16, supra,
at 65-66; Tr. 27,099.
2.102. The Attorney General argues that even if the foregoing is possible,
it still does not address the fact that there are situations when making a PAR
for a given facility could well save doses for those in that facility. MAG PF
2.1.28.A. He asserts that since Mr. Callendrello has indicated that "a difference
of one hour could affect a PAR decision to shelter or evacuate" (id.), in a very
long ETE scenario, a particular nursing home with a poor dose reduction factor
could evacuate sooner than the general population. [d.
2.103. However, the Attorney General fails to tell the Board how, in any
evacuation scenario, a given facility could be evacuated faster than the general
population, a population that we must assume is also evacuating at the same
time. Furthermore, the Attorney General goes on to criticize Mr. CallendreIIo's
"hypothetical assumptions," but he is only able to do so by postulating his own
hypothetical assumptions to make his argument. [d.
2.104. The Applicants have given ample consideration to the issue of
ETEs for transit-dependent persons and special-facility buildings within the
guidelines of NUREG-06S4, Appendix 4. The Attorney General's arguments
to the contrary are semantical, and have no regulatory basis. See MAG PF
2.1.26.A. We also give no weight to the Attorney General's argument that we
cannot find reasonable assurance that the Applicants' expedited bus mobilization
procedure is adequate because it is doubtful that Northern Essex Community
College ("this state-owned facility'') has in fact been made available by the
Commonwealth of Massachusetts as a forward staging area. Contrary to this
assertion, in an emergency, Massachusetts wiII use its best efforts to evacuate its
citizens. 10 C.F.R. § 50.47(c)(I)(iii)(B). It is simply incomprehensible that the
Commonwealth would deny the Applicants the use of the Community College
under emergency conditions, in the absence of an emergency plan of its own.
G.

Returning Commuters

2.105. We turn now to the issue over which we retained jurisdiction in the
NHRERP Partial Initial Decision - the effects on ETEs of returning commuters.
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We did not retain jurisdiction over the entire commuter issue. Our focus was on
those commuters whose trips home originated near the center of the EPZ and
terminated at home at some point farther out in the EPZ. LBP-88-32, supra,
28 NRC at 787-89. Our decision to focus on the narrow issue of commuters
beginning and ending their commute within the EPZ was prompted directly by
the Massachusetts Attorney General's proposed findings in the NHRERP portion
of the hearing. See id.; 1'1'. 21,001, 21,011-12. We retained jurisdiction to seek
further advice from the parties on this issue.
2.106. In response to the Board's invitation, the Applicants submitted
arguments based upon an affidavit of its expert, Mr. Lieberman of KLD
Associates. 15 The Massachusetts Attorney General countered with its response
founded on the affidavit of its expert, Dr. Adler. 16 Neither of the affidavits was
based on a remodeled IDYNEV run - both were extrapolations of existing
information.
2.107. Mr. Lieberman drew the conclusion that within the narrow area of the
Board's concerns, it was unnecessary to apply the IDYNEV model to represent
commuter trips, and even were the model applied, there would be no "meaningful
effect" on the ETEs. Lieberman Affidavit at 15. Dr. Adler challenged virtually
every assumption made by Mr. Lieberman, point by point Adler Affidavit at
3-6.
2.108. On May 5, 1989, the Board issued an unpublished Memorandum
and Order stating that the parties had presented factual disputes that needed
resolution before the Board could rule on the returning commuter issue. In that
Memorandum, we noted that Dr. Adler's affidavit had enlarged the commuter
issue beyond the scope over which the Board had retained jurisdiction. Memorandum and Order at 6-7. For the first time, the Attorney General was shifting
the focus of his arguments away from summer weekend scenarios to summer
and nonsummer weekday scenarios and enlarging the scope of his concern to
the whole of the EPZ, not just the beaches. We felt that this "undisciplined"
response to the Board's request for advice was essentially an effort to reopen
the evidentiary record and to file new proposed findings without any effort to
demonstrate good cause for that course of action. [d.- at 7. However, without
more, we invited the parties to provide us with further comments on the matter
when we resumed the evidentiary hearing on May 15. [d. at 8-10.
2.109. In the course of discussion that followed on May IS, the Board
learned for the first time that the Attorney General had not read the Board's
findings in LBP-88-32 to limit the returning commuter issue, over which the

U Applicants' Memorandum Regmling Intenction of Commuter Traffic Flow and Evacuation Traffic Flow Within
the Seabrook EPZ (January 25. 1989).
16 Mlidavit of Thomas 1. Adler Regarding Intenction of Commuter Flow and Evacuation Traffic Flow Within the
Seabrook EPZ (March 26, 1989).
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Board retained jurisdiction, to those commuters beginning their trips near
the center of the EPZ and ending their trips somewhere else in the EPZ commuters flowing with the evacuating traffic to reach their homes (once they
had reached their homes they had been accounted for in the IDYNEV runs).
'See Tr. 21,012-13. The Attorney General's newly expressed concern (6 months
after the issuance of the NHRERP Partial Initial Decision) explains why the
Board found Dr. Adler's affidavit so broad in scope.
2.110. As the discussion continued, the Applicants announced their objection to doing a full-scale modeling of all returning commuters. Tr. 20,990-92.
The Attorney General responded that neither he nor Dr. Adler was advocating
that a full-scale modeling of all returning commuters be conducted. Tr.2JJ,997.
Instead, the Attorney General stated that what Dr. Adler had suggested was
that data available from the survey conducted in 1987 by Social Data Analysts
(described by Dr. Stephen Cole in his NHRERP testimony, ff. Tr. 7849) could
be used to conduct a more limited effort to model representionally the effects of
returning commuters, and that effort, if fairly done, would produce a set of ETEs
that would be much more accurate than those currently available. Tr.20,997.
2.111. Judge McCollom then inquired of the Applicants whether it might
be possible to do a sensitivity study using IDYNEV that would model less
than all returning commuters (and would therefore not require all the changes
to the model necessary to do a full-scale returning-commuters modeling effort), but which would indicate whether the impact is negligible. Tr. 21,004.
Mr. Lieberman responded that it was possible for him to do this, focusing just
on the critical intersections, so long as the employment data available were adequate. Tr.21,OO6. But he did not know if the Attorney General's employment
data would be appropriate for use in the sensitivity study. [d.
2.112. Contrary to the statement made by the Attorney General in MAG
PF 2.1.36.C, Applicants stated that they (1) would review the Cole employment
data. and (2) intended to do (lDYNEV) senSitivity runs to test the effects of
returning commuters. See Tr. 21,017, 21,021.
2.113. In response to the Board's suggestion that a sensitivity run be
made to determine the effects of returning commuters using IDYNEV, the
Applicants filed their Supplement to Applicants' Rebuttal Testimony No. 16
(Interaction of Commuter Traffic Flow and Evacuatiori Traffic Flow Within the
Seabrook Epz), which was presented by Mr. Lieberman and Mr. Callendrello.
Appl. Supp. Reb. No. 16, ff. Tr. 28,135. It reported the results of a sensitivity
study using the IDYNEV model to test the impact of returning commuters on
certain critical paths in the EPZ.
2.114. Applicants' Supplemental Rebuttal Testimony No. 16 indicates generally how their sensitivity test was done. [d. at 28-35. Their goal was to
perform a sensitivity study using the IDYNEV model "which would explicitly
represent commuter traffic traveling from work to home along critical evacua-
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tion paths during the early stages of the evacuation." [d. at 28. In designing
this sensitivity study, Mr. Lieberman sought to focus on the impact of returning
commuters on beach area evacuees. To do this sensitivity study, the simulated
roadway network in IDYNEV was extended in Massachusetts and redesigned
in both New Hampshire and Massachusetts to represent the commuter paths of
travel. [d.
2.115. The Applicants addressed the Attorney Geneci1's concern that the
returning commuter issue should not be limited to those "internal" commuters
whose trips originate and end in the EPZ. In Massachusetts, Mr. Lieberman's
sensitivity study included "external" commuters whose trips Originate outside
the EPZ. as well as internal commuters. Te. 28,140. In New Hampshire, the
study looked at internal commuter trips for the Hampton/Seabrook areas. [d.
2.116. Mr. Lieberman also addressed another concern expressed by the
Attorney General regarding counter- and cross-flow traffic. At critical intersections, the sensitivity study examined the effects of commuter traffic flowing
with, counter to, and across evacuating traffic. Te. 28,141. The intersections
were modeled both before and after Traffic Guides arrive to best simulate the
effects of traffic flow occurring in an emergency. Appl. Supp. Reb. No. 16,
supra, at 33-34.
2.117. The returning commuter trip table used for this sensitivity run is
based on the results of the 1985 KLD telephone survey (see NHRERP, Vol. 6,
at E-13) and on the projected 19~6 employment data presented in Table 5-3 of
Volume 6 of the NHRERP. Appl. Supp. Reb. No. 16, supra, at 29-30; Te. 28,162.
Returning commuters were added to the IDYNEV road network for 2 hours, and
after that no additional commuters were added. Te.28,146.
2.118. Because Applicants state that the 15% capacity reduction factor11
in their "regular" ETE runs took into account whatever impedance was caused
by returning commuters, they reduced the size of this factor by 5%, to 10%
in this sensitivity test, which sought to explicitly model returning commuters.
Appl. Supp. Reb. No. 16, supra, at 33; Te. 28,148. The resulting 10% reduction
factor was applied throughout the evacuation process in this sensitivity test
and not just for the 2 hours or so when the commuters were to be modeled.
Tr. 28,152. Another change made from Mr. Lieberman's former ETE runs
was that he altered the two-way road capacities such that they reflected a
30nO directional split of traffic averaged over the first 2 hours and a 4/96 split
thereafter. Appl. Supp. Reb. No. 16, supra, at 33; 'fr.28,156-57. (In his regular
runs he had used a 10/90 split.) Other key inputs to the Applicants' former ETE
runs were left unchanged in this sensitivity test.

11 The capacity reductim ractor serves 10 reduce the capacity of the roadway 10 allow ror obstructions. twoway "frictional" /low, and other impediments that arc not explicitly modeled in the IDYNEV JUrIS. Su
Appl Reb. No. 16, fr. Tr. 26.681, at 9-11.
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2.119. Having done the preparatory work described above, Mr. Lieberman
ran the IDYNEV model and examined the resultant ETE for Region 13/Scenario
3. He reports the results in two stages: First, he ran the model after making
the changes necessary to explicitly model the commuters along the key beach
evacuation pathways in Massachusetts, but before he had done the work to
include consideration of commuters in Hampton, New Hampshire. The E1E for
Region 13/Scenario 3 was 6:05 (compared to an E1E of 6:00 in the ''regular''
E1Es). Appl. Supp. Reb. No. 16, supra, at 35. Next, he did the work to
explicitly represent commuters within the Town of Hampton, New Hampshire,
and then ran the model again. The E1E for Region 13/Scenario 3 was still
6:05. From these results, Mr. Lieberman concluded that "the extensive effort
and resources expended to treat commuter traffic explicitly cannot be justified
on the basis of material improvements in E1E accuracy." [d. at 36.
2.120. For the reasons set forth below, we find that Mr. Lieberman's E1E
sensitivity runs have adequately addressed the issue ofreturning commuters and
their effect on the ETEs for the SPMC. We note with approval that the extensive
effort on Mr. Lieberman's part has also supplemented our findings with regard
to returning commuter issues addressed in the NHRERP Partial Initial Decision
over which we did not retain jurisdiction, and accept the enhanced analysis.18
See ALAB-917, 29 NRC 465 (1989).
2.121. The Attorney General submitted rebuttal testimony offering Dr.
Adler'S critique of the Applicants' new sensitivity study. Adler Reb., ff. Tr.
28,198. The Attorney General argues in his proposed findings that factual
disputes still exist and makes a detailed analysis of the parameters used by
Mr. Lieberman in his sensitivity runs in an attempt to prove his point. MAG PF
2.1.36.D-36.H. Dr. Adler asserts that, as a result of several important incorrect
assumptions and inaccurate data inputs, Mr. Lieberman's sensitivity analysis has
significantly underestimated what the impact of the returning commuters would
otherwise be if accurate assumptions and inputs were used.
2.122. Preliminarily, we note that Dr. Adler's critique was made after
reviewing not only the Applicants' prefiled supplemental E1E testimony, but
after reviewing additional technical materials. Specifically, he was provided with
printed and computer-readable copies of output from the IDYNEV sensitivity
run described in the Applicants' testimony, and he was also provided with a
supplementary "link-node" map that serves as an index to the outputs. Adler
Reb., supra, at 1. However, Dr. Adler's critique was not based on any
181n Ihe original NHRERP ETEs. commuters womng in Ihe beach area were ahwIy counted in Ihe beach
CV&cuatim Inffic. Eltlcmll commuters had beat accounted for in !he 15% capacity reductim factor used in Ihe
IDYNEV modeling effort. 1bcrdorc.!he only expressed concern for Ihe Board was Ihose c:anmuters who left
Iheir jobs wilhin Ihe EPZ and who arrived home within Ihe EPZ prior to Iheir entcrlng !he cvaC\lltion aucam as
CV&cuccs. where !hey wee Ihen accounted for. However this treatment of !he issue may have caused conccm on
Ihe part of Ihe Attorney General. Ihe issue has beat resolved by Ihe scope of Mr. Lieberman's sensitivity nm.
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computer run conducted by Dr. Adler. It is based on extrapolation of data
from Mr. Lieberman's computer runs and not on a computer analysis of his

own.
2.123.

We also note that Dr. Adler's critique of this sensitivity study is

not that Mr. Lieberman failed to model all returning commuters throughout the
entire EPZ. In his testimony, Dr. Adler agreed with Mr. Lieberman's general
approach to the modeling of the sensitivity run. He agreed that, in practice,
the most important effects of commuter traffic flows in the Seabrook EPZ
will be along a limited number of evacuation routes. Adler Reb., supra, at
2. Dr. Adler stated that while it would be desirable conceptually to include
explicit representation of all commuter traffic flows, Mr. Lieberman's chosen
focus on a limited number of constrained paths "is a practical and cost-effective
alternative which, if properly applied, can accurately represent the effects on
ETEs." /d. The problem, here, according to Dr. Adler, is that the available
information about these effects was not properly applied.
2.124. Dr. Adler testified that his examination of the output from this
sensitivity study revealed four critical errors in the input - errors that, if
corrected, would significantly increase the ETEs produced by the run.
2.125. Dr. Adler begins his critique of the Applicants' modeling of returning commuters (see Adler Reb., supra, at 4) by focusing on the Route
l/Route 110/Mudnock Road intersection in Salisbury Center (TCP B-SA-06,
a/kIa Salisbury Square). Appendix B hereto. His basic assertion is that this
intersection was modeled improperly during the "before guides" stage, which
is when almost all the commuter traffic will occur. In his opinion, evacuating
vehicles will lose a great deal more time at this intersection (before the guides
arrive) than has been assumed in the design of this sensitivity run.
2.126. His major point is that since there are no Traffic Guides at this
intersection for the first 2 hours, traffic will have to respond to the automatic
traffic system that will be operating, and to a stop sign on Route 1A. See Adler
Reb., supra, at 3. He first argues that capacity for this evacuation route could
be reduced by as much as the total of the north plus south Route I commuter
traffic. He then asserts that time will be lost when each car on Route lA stops
at the stop sign. Then he says that these effects will more than double the extent
of the capacity reduction calculated by the Applicants. /d.
2.127. MAG PF 2.1.36.K explicitly states that Dr. Adler explained in detail
how this intersection "should have been modeled." However, there is nothing in
Dr. Adler's testimony to that effect, just his criticisms of the Applicants' modeling. See Adler Reb., supra, at 3. We have no way of knowing from the transcript
what assumptions he is using to reach his conclusion that Mr. Lieberman's modeling more than doubled the extent of the capacity reduction calculated by the
Applicants. Furthermore, nowhere does Dr. Adler allege that Mr. Lieberman
failed to model the intersection to take into consideration the use of the auto-
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matic traffic control during the "before guide" stage, and we have testimony that
tends to support a contrary conclusion. See Appl. Supp. Reb. No. 16, supra, at
33-34.
2.128. Dr. Adler's next criticism states that just west of this same intersection on Route 110 (a point on the critical path for Salisbury Beach evacuees),
the road is modeled as having two lanes westbound for evacuees and one lane
eastbound for returning commuters when, he asserts, it has only a two-lane total
cross-section at this point [d. MAG PF 2.1.36.L further asserts that the road
is modeled in the "before guide" (quotes in original) stage as having two lanes
westbound and one lane eastbound for returning commuters. He asserts that
Route 110 is only two lanes wide '~ust to the west of the intersection," citing
Adler Reb., supra, at 3. The Attorney General then quotes Mr. Lieberman as
admitting in the New Hampshire hearings that in the absence of Traffic Guides,
the normal traffic pattern would occur here - one lane of traffic westbound,
citing n. 6232. He further argues that Mr. Lieberman acknowledged that, absent road guides, Route 110 would function as a two-way road with one lane
servicing each direction, citing Appl. Reb. No. 16, supra, at 38.
2.129. The Attorney General's argument is misleading. He tries to lead us
to believe that Mr. Lieberman had modeled three lanes of traffic flowing on
a roadway with the capacity for only two lanes in the "before guide" stage.
However, this is not the case, as we note below.
2.130. Route 110, west of Salisbury Square, is a three-lane road. See
n.6232. The traffic diagram for TCP B-SA-06 in the SPMC (Appendix I, at 189) (Appendix B hereto) notes a three-lane road beginning a short distance west
of the intersection (see Appendix B). At the point where Route 110 physically
enters the intersection, the road is designed to accomm'odate two lanes of traffic
- one lane in each direction. 19 This is also shown by the Applicants' diagram
for that intersection. See SPMC, Appendix 1, at 1-89. These two facts are not
inconsistent with Dr. Adler's statement that "Route 110 west of the intersection is
modeled as having [three lanes] when, in fact, it has only a two-lane total crosssection just to the west of the intersection." Adler Reb., supra, at 4. Dr. Adler
does not assert that there are two lanes of westward traffic flow leaving the
intersection in the "before guide" stage. If he had, then the Board would have
had trouble reconciling directional flow at the point where Route 110 physically
intersects with the intersection.
2.131. Mr. Lieberman's statements that, during the "before guide" stage
of the evacuation, only one lane of traffic moves westbound (see Tr. 6232;
Appl. Reb. No. 16, supra, at 38) reinforce the Board's opinion that Mr. Lieberman did, in fact, model TCP B-SA-06 correctly. Mr. Lieberman's statements
19 At the n:quest

or the panics. the Board conducted. site inspectim or the aitica1 pathways in the EPZ during
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to the effect that normal traffic patterns would prevail before staffing of the
intersection by Traffic Control Guides (one lane flowing in each direction), are
consistent with the directional capacity of the road where Route 110 physically
meets the intersection - one lane flowing westward toward the three-lane
Route 110. They do nothing to aid the Attorney General's argument that
Mr. Lieberman has modeled three lanes where Mr. Lieberman has admitted
only two are actually present
2.132. We note with disapproval the Attorney General's misquote of Dr.
Adler's testimony. Dr. Adler's remarks about Mr. Lieberman's modeling of
two lanes of westward movement at this intersection,2O in the context of the
two-lane cross-section just to the west of the intersection, does not reference
"before guides" as the Attorney General asserts in his proposed findings. To
illustrate our point, we turn to Dr. Adler's testimony:
Although I was unable to replicate all of the inputs to IDYNEV, I was able to verify
that the general methodology used to represent returning commuters is an appropriate
one. However, there are four specific inputs which I believe should be corrected. First,
the RLI/RLIAJRLllO/Mudnock Rd. intersection is modeled during the early stages of the
evacuation when the intersection is unstaffed as allowing direct movements without stop
control on RL I A westbound. This problem was discussed earlier in this testimony. Second,
at this lame intersection, RLllO west of the intersection is modeled as having two lanes
westbound (for evacuees) and one lane eastbound (for returning commuters) when, in fact, it
has only a two-lane total cross-section just to the west of the intersection. Third. the capacity
reduction factor was decreased from 15% to 10% on all links. Even if one ••••

Adler Reb., supra, at 4-5. Dr. Adler did not frame his second concern in the
context of the intersection at the "before guide" stage.
2.133. The third input error asserted by Dr. Adler concerns the capacity
reduction factor, which Applicants admit was reduced from 15% to 10% on
all links, including expressway ramps and mainline expressways. Id. at 5-6.
Dr. Adler disagrees that Mr. Lieberman should have reduced the capacity reduction factor at all for these runs because, he asserts, the full 15% reduction
factor is needed to cover other obstructions. Fiuthermore, he states: (1) the
capacities become overestimated for expressway ramps and mainline expressways, each of which experience no counter- or cross-flow of commuters and for
which the 15% capacity reduction was intended to represent an expected actual
deterioration of flow under congested conditions; and (2) this increase in road-

20 We note that after the intetscction is staffed by Tnffic Guides. the inbound (easterly) now of tnffic on Route
11 0 is prohibited from entering the lnterscction and is lUrncd al'OUl1d. This departure from the nonnal SPMC
pnctice of discounging. nther than prohibiting. tnffic now is to allow for two lanes outbrond (westerly) tnffic
to leave the lnterscction. Thul. Dr. Adler', conccms may have been based on a misunderstanding of the fact that
then: would be no inbound tnffic after ItIfling takes place,
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way capacity confounds the comparison of E1Es with and without commuters,
in effect masking a 5% E1E increase in the returning commuters' run. [d. at 5.
2.134. Mr. Lieberman counters by stating that his initial E1E runs had used
data showing that the impedance by commuter traffic ranged from 0.8% up to
6.3%. Tr. 28,149. His 15% capacity reduction factor included this impedance to
adjust for the lack of explicit modeling of returning commuters. Tr.28,152. His
adjustment, which lowered the capacity reduction factor by 5% in the sensitivity
runs, is not inconsistent with his explicit modeling of the returning commuters.
If he had not made the adjustment, the impact of returning commuters would
have been overstated. Mr. Lieberman has not masked a 5% increase in the E1E
as the Attorney General asserts, he has compensated for an increase in vehicle
counts in a model that had already accounted for those vehicles in a different
manner. Furthermore, no matter how Dr. Adler frames his criticisms of the use
of a 10% capacity reduction factor, he diminishes the importance of this point
with his own statement to the effect that maintaining the capacity reduction factor
at 15% would only increase the E1E by an estimated 20 minutes. Tr. 28,214.
Such an increase would not affect PAR decision making.
2.135. Dr. Adler next focuses his criticism on the handling of Hampton
commuters. He believes that the sensitivity run used only one-third the number
of Hampton commuters identified in the more recent survey done for the
Attorney General by Social Data Analysts. He noted that in the Applicants'
Town of Hampton analysis (see Appl. Supp. Reb. No. 16, supra, at 19-20),
the Applicants used 641 inter-town internal commuters as a base for their
calculations, a number derived from KLD's 1985 survey data. Adler Reb.,
supra, at 3. In Dr. Adler's opinion, if the more recent data of Social Data
Analysts had been utilized, the computed effects on lost capacity would have
risen to over 15%. [d. at 4.
2.136. Mr. Lieberman has adequately analyzed the differences between the
Attorney General's employment data and that obtained by KLD. See Appl. Supp.
Reb. No. 16, ff. Tr. 28,135, at 37-39, and Attach. G. He found that in the
Attorney General's data, the higher number of internal commuters would tend
to raise the E1E, the lower number of external commuters would tend to lower
the E1E, and the higher number of home-based employees would tend to lower
the E1E, since the number of evacuating nonresidents would be lower. [d. at
39. We accept his conclusion on the basis of his comparative analysis that the
differences in these two data bases would have no material effect on the E1Es.
2.137. Dr. Adler had an additional criticism about the scope of the modeling
effort in the Applicants' sensitivity study. In his opinion, Portsmouth commuters,
who he asserts comprise the largest single concentration in the EPZ, should
also be modeled Adler Reb., supra, at 4. In Dr. Adler's opinion, commuters
returning to Portsmouth traveling along Route 1 will be essentially using up
a large portion of the capacity of Route 1 which could otherwise be used by
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beach evacuees. Tr.28,251. He asserts that this will result in lengthening the
"spillback" effects experienced on Route 1 at its intersection with Route tOlC.
He states that evacuating beach traffic on both Route 1 and Route 100C is already
congested. He argues that the delays caused by the Routes 1/l01C intersection
are suspect enough to warrant modeling the returning commuters in and around
Portsmouth. Adler Reb., supra, at 4. Furthermore, Dr. Adler also stated his
opinion that in conducting the sensitivity run for Hampton, Mr. Lieberman sent
too few westbound commuters home along Route 51, a route that is often the
critical path for beach evacuees.
2.138. First, as to Dr. Adler's statement that the Portsmouth commuters
"comprise the largest single concentration in the EPZ" (id.), the Attorney
General's own employment data reveal that 8247 Portsmouth residents work
in EPZ communities. Appl. Supp. Reb. No. 16, ff. Tr. 28,135, Attach. F.
We assume from the available transcript testimony that these would be the
individuals who Dr. Adler asserts will be using up a large portion of the capacity
of Route 1 which could otherwise be used by beach evacuees. Tr. 28,251.
However, a close look at the Attorney General's data reveals that 6920 (84%)
of the Portsmouth commuters work in Portsmouth and presumably would not
be competing with evacuees from the beaches along Routes 1 and 101C.
Appl. Supp. Reb. No. 16, supra, Attach. F. Without further support in the record,
we are unable to find any reason to suspect that the Portsmouth commuters who
work in other EPZ towns (16%) were not already included within the commuters
modeled by Mr. Lieberman in his sensitivity run.
2.139. The Board is also unsure from which evacuation scenario Dr. Adler
is making his criticism. The question of what impact returning commuters have
upon E1Es is only of concern in connection with the prospect of beach evacuation involving large transient populations; for all other scenarios, returning
commuters may be assumed to have no significant impact upon the E1Es. Urbanik Affidavit, ff. Tr. 27,197, at 1-2; Tr. 27,202-03. NRC Staff PF 2.1.36.1.
Dr. Adler's concern here is the beach traffic along Routes 1 and 101C. However,
beach traffic would be of biggest concern on weekends when commuter traffic
would be negligible. Moreover, commuters leaving the beach area traveling to
Portsmouth would be traveling with the evacuation stream, and we have already
found that those commuters were modeled in the original IDYNEV E1E runs.
2.140. We find the same analysis answers the Attorney General's concerns
regarding the flow of commuter traffic from Hampton Beach.zl
Zl We lake note of the shifting nature of the Intervmon' ETE arguments. Allegations concerning the assumptions
used in the ETE calrulations have flipped from worst-case 10 moderate emergency scenarios, from commuters on
w.:ckdaya 10 peak Innsient populations at wo:ekend., and from a lack of lUffing 10 100 much lUffing (sometimes

within the ume argument). The Attorney Genera!'. focus at the ETE issue, from the beginning, has consistently
centered on the Innsient beach populations, but he has obfuscated the issue by shifting hU concerns elsewhae
when it has been moot convenient.
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2.141. MAG PF 2.1.36.T through 2.1.36.Y re-argue points that we have
already addressed in this section of our decision. The Attorney General first
asserts that the 5-minute increase in the overall ETE for the EPZ "describes only
part of the picture." MAG PF 2.1.36.T. He contends that when a comparison
is made between the beach area ETEs made prior to and then subsequent
to Mr. Lieberman's sensitivity runs, the presence of returning commuters
"significantly reduces the rates at which the beach areas can be evacuated during
the first 3 to 4 hours of an evacuation" (emphasis supplied). Adler Reb., supra,
at 6; MAG PF 2.1.36.T. He states that the sensitivity runs showed the ETEs
for Salisbury, Seabrook, and Hampton (south of Route 51) Beaches to have
increased 24%, 21%, and 15%, respectively. [d. This point, the Attorney
General contends, underscores the need for a more explicit modeling of all
commuter traffic "to adequately reflect the effects of returning commuters."
MAG PF 2.1.36.U. He then blends this argument into an argument for the
modeling of a full set of ETEs for the segregated Massachusetts communities.
MAG PF 2.1.36.V.
2.142. Dr. Adler testified that the modeling of commuter trips is possible
as a modest extension of the ETE work done to date. Adler Dir., supra, at I,
9-10. Yet he said in another context, that such modeling was "very difficult."
Tr. 17,010; see also Tr. 26,509-11. Subsequently, he stated: "[t]o model all
origins and all destinations of all commuters ••• isn't feasible." Tr.28,208.
2.143. NRC Starf witness Dr. Urbanik testified that such modeling was
extremely difficult and, in his judgment, unnecessary for Seabrook as of this
time. Urbanik Affidavit, ff. Tr. 27,197, passim. Dr. Urbanik explained that
proper modeling of returning commuters would require an extensive revision
and expansion of the matrix of origin and destination points, as well as a
substantial expansion of the number and direction of routes included in the
roadway network; would require knowledge of the actual or likely routes that
would be used by returning commuters; and would necessitate modeling of the
interaction between returning commuters and evacuees at critical intersections,
which is beyond the capability of any existing models. Moreover, Dr. Urbanik
argues that this unprecedented and complicated effort is of no practical utility,
since there is no reason to believe that returning commuters could have a
significant impact on the ETEs for Seabrook. Urbanik Affidavit, ff. Tr. 27,197,
at 2-4; Tr. 27,195-96, 27,198-201, 27,204; Urbanik Dir., supra, at 7. See also
Tr.17,089.
2.144. Dr. Adler stated that consideration of commuters could only increase
ETEs (Te. 26,511-12), but he also revealed that he has no sound analytical basis
for saying that consideration of commuters will, in fact, result in ETE increases
that have any significance to PAR decisionmakers. Tr. 26,512, 26,514-18. It
seems that what Dr. Adler wants is to have all ETEs presented not only for the
regions that will govern PARs, but also for various areas within the entire region,
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and, in particular, for the Massachusetts portion of the region being evacuated
(see 'fr. 28,219, 28,252-53), although in the Board's opinion, he is vague as
to what use such information would have in a real emergency and admitted he
wasn't sure it would be useful at all. 'fr. 28,231-36,28,24041.
2.145. Applicants presented a weII-reasoned analysis of the entire commuter
modeling concept, which included sensitivity runs, and which concluded that an
expenditure of the necessary extensive effort and resources to treat commuter
traffic explicitly cannot be justified on the basis of material improvements in ETE
accuracy. Appl. Supp. Reb. No. 16, supra, passim. The Applicants' sensitivity
runs produced changes in the ETEs of no more than a few percentage points.
[d. at 35-36, 39.
2.146. The Applicants' ETEs assumed that all "returning commuters" were
employed at the time an order to evacuate was issued, without regard to the fact
that their work hours and days of employment are staggered - which would
tend to decrease the actual number of commuters at any given time from that
modeled, with a correspondingly lesser impact on the ETEs. 'fr. 28,227-28,
28,166-69. This element of conservatism further weights the evidence in the
Applicants' favor.
2.147. The Board finds that with the additional demonstration and sensitivity studies now provided by the Applicants, returning commuters have been
adequately accounted for in the Seabrook and New Hampshire ETEs. No further
analysis or revision of the ETEs to account for returning commuters is required.

H.

Collective Inaccuracies

2.148. Throughout the Massachusetts Attorney General's proposed findings,
he has argued, and indeed proposes as a finding of law at the conclusion of his
arguments, that the Board should adopt the foIIowing proposition:
In judging the adequaey and acauaey of a proposed set of ETEs which are being challenged,
ooe must not simply dismiss each alleged defect, one by ooe, 00 the grounds that the
individual defect in and of itself would have no significant impact 00 the overall ETE for
the entire EPZ. Instead, the Board should attempt to identify all potential defects which
reasonably may exist and then aggregate their potential collective ETE impacts to assess
whether any of the ETEs in the ETE table, including those for individual ERPAs and nonsummer scenarios, may be significantly inaccurate.

MAG PF 2.1 [sic].1.A.
2.149. We reach the foIIowing two conclusions with respect to this novel
argument:
2.150. A finding in favor of the Attorney General would first require
a showing that the defects he alleges in the model assumptions have been
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demonstrated by substantive evidence on the record The Attorney General has
failed to make the required demonstration on the record that any defects exist.22
2.151. Assuming, arguendo, that the Board agreed that minor inaccuracies
had been demonstrated, the Attorney General fails to explain how this Board,
or any other adjudicative body, is to "aggregate their potential collective Em
impacts to assess whether any of the Ems in the Em table • .• may be
significantly inaccurate." We view this as an evidentiary maller, the burden of
which would more correctly belong to the Attorney General himself.
2.152. We find the assumptions the Applicants have used in their Em
calculations to adequately represent consideration of the relevant conditions that
could prevail within the Seabrook locality. We find the SPMC Ems to be
adequate for the purposes of making reasonable protective action decisions in
accordance with Commission law. See Cincinnati Gas' & Electric Co. (William
H. Zimmer Nuclear Power Station, Unit 1), ALAB-727, 17 NRC 760 (1983);
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB845, 24 NRC 220 (1986); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-836, 23 NRC 479, 491 (1986); Long Island
Lighting Co. (Shoreham Nuclear Power Station), CLI-86-13, 24 NRC 22, 30
(1986); LBP-88-32, supra, 28 NRC at 776-77.

I.

Rulings of Law

2.153. An Em should not reflect a worst-case scenario; rather, it should
reflect realistic conditions so that it is of use to the decisionmakers. fur an
Em to be too conservative in its assumptions is as detrimental as it would be
for all assumptions to be made in a highly unconservative manner. Limerick,
ALAB-845, supra, 24 NRC at 246; Limerick, ALAB-836, supra, 23 NRC at
491; Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2),
LBP-85-25, 22 NRC 101, 106 (1985).

J.

Conclusion

2.154. The Board finds and rules that, subject to the commitments and
conditions set forth in this section, the Applicants have provided an adequate
analysis of the time required to evacuate various sectors and distances within

22 We recognize Ihe difficulties Ihe Anomey General', litigation position ha. placed upon his ability to c:ome
forward wilh IUbstantive evidence on !he ETE issue. One clear way would have been for !he Commonweallh of
Massachusettl to use !he IDYNEV model - making Ihe assumptions it mOle I I !he most correct - to come up
wilh ETE calculations Ihey could accept I I being !he mOlt accurate. However.1hiI could have precluded litigation
of Ihe Applicants' ETE computstions, since Ihe Board, and most likely !he Applicants, could have accepted !he
Commonweallh', actions I I planning efforu and Ihe most appropriate for use in !he SPMC.
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the plume exposure pathway EPZ for transient and permanent populations as
required by 10 C.F.R. Part 50, Appendix E, § IV.
2.155. The Applicants' republication of the ETEs in an organized manner,
reflecting the revisions arising from this litigation, shall be presented to the
NRC Staff for verification within 60 days of the date of the service of this
decision. See Limerick, ALAB-836, supra, 23 NRC at 494-95; Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-808, 21 NRC
1595, 1600 (1985); Waterford, ALAB-732, supra, 17 NRC at 1103-07.

3.
A.

SPMC TRAFFIC MANAGEMENT PLAN

Background

3.1. Two contentions were litigated which address the issue of traffic
management These are Contention JI-4, which raised overall questions as to
the adequacy of the personnel, traffic control strategies, and the clarity of the
traffic control diagrams in the SPMC; and Contention JI-5, which raised issues
as to the handling of surveillance and removal of road blockages. Contentions
Memo. at 6-10. In addition, JI-7A raised questions as to the traffic control
strategy for Plum Island. [d. at 11.
3.2. The development of a traffic management- plan is not a regulatory
requirement. However, under the guidance of NUREG-06S4, Appendix 4,
license applicants are permitted to develop a special traffic management plan
to effectively utilize the available capacity of the roads in an EPZ. NUREG0654, Appendix. 4, at 4-5. In addition, applicants are instructed to provide
"specific recommendations for actions that could be taken to significantly
improve evacuation times." [d. at 4-10. As explained by NRC Staff witness
Dr. Thomas Urbanik, who was a principal author of Appendix 4, the purpose
of traffic management planning in conjunction with radiological emergency
planning and preparedness is (1) to provide a means to identify and plan for
those actions which could be taken to significantly reduce evacuation times in
the event of a radiological emergency, thereby providing the lowest reasonably
feasible evacuation times; and (2) to make the most effective use of available
traffic management resources. Urbanik Dir., ff. n. 26,337, at 4. See also
Tr.26,456.
3.3. The Attorney General argues that FEMA only evaluated Access
Control Points (ACPs) (citing Appl. Exh. 43C, at 66-67) and claims this to be a
"hollow" finding "which carries no force or weight in resolving a contention
challenging whether a traffic management plan • .. is well designed to
maximize dose reduction" and be orderly. [d. He further argues that since
FEMA witness Donovan offered no testimony on the issue of traffic management
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(citing Donovan Dir., re. Te. 17,943, at 2), there is no rebuttable presumption
with respect to the traffic management contentions. MAG PF 3.1.3.A.
3.4. FEMA has made findings that staffing of the SPMC is adequate.
Appl. Exh. 43C, at 13. FEMA has also found that the plans for Access Control
Points (ACPs) and Traffic Control Points (TCPs) are adequate. [d. at 66-67.
3.5. Although Mr. Donovan did not offer testimony with regard to the
Applicants' traffic management plan, he did defer to the testimony of Dr. Thomas
Urbanik on the issue. Donovan Dir., ff. Te. 17,943, at 2. In any event.,
the presentation of testimony at a hearing is not essential to the presumptive
validity of FEMA findings. FEMA does not make its findings for litigation
purposes. The rebuttable presumption is created by Commission regulation. 10
C.F.R. § 50.47(a)(2).

B.

Intervenors' Case

3.6. Thrning first to JI-4, the basic contention is that the SPMC is so
poorly designed and so inadequately staffed that there is no reasonable assurance
that an evacuation will proceed as efficiently as possible and, therefore, there
is no reasonable assurance that adequate protective measures can and will be
taken. Specific issues are raised in the bases as to the sufficiency of numbers of
Traffic Guides, capacity-enhancing measures, and other traffic control strategies;
problems that may occur in the event that a certain "Gillis Bridge''2l is closed to
traffic to permit passage of boats; and alleged inadequacies of particular traffic
control diagrams. [d.
3.7. The Attorney General's lead witness with respect to this contention
was Dr. Thomas J. Adler. Adler Dir., ff. Te. 16,952, passim.
3.8. Although he ultimately commends the SPMC's general strategy,
philosophy, and "realism" (Te. 17,144-45) and does not take issue with the
majority of the TCPs (Te. 17,072, 17,141-42, 17,144-45), Dr. Adler criticizes the
design and planned operation of certain of the TCPs and ACPs in his evaluation
of the traffic management plan. Adler Dir., supra, at 4-9. In addition, Dr. Adler
recommends the use of reflectorized barricades, as opposed to nonreflectorized
traffic cones, at certain "key" TCPs and ACPs. [d. at 9. He also criticizes certain
procedures, instructions, and diagrams for ambiguity. [d. at 10-11. Finally,
23 As to the allegations with respect to Gi1Iis Bridge. this issue is not presented in the InteNenors' proposed
findings. However, for the sake of completeness, we find that it would not remain imp.ssable for a loog period
of time during an evacuatioo and even if it did, 10 few vehicles are expected to have to use it that, even
assmning the bridge was imp....ble for 50 minutes to an hour, the overall evacuatioo time would not be extended.
AppL Reb. No.9, ff. Tr. 17,333, at S4-55. Su also Urbanik Dir., ff. Tr. 26,337. at 12. In additioo. if the bridge
were 106\ due to mechanical failure or some oo,er rca.oo. there is sufficient flexibility in the SPMC to reroute
the necessary traffic 10 that the evacuatioo time would not be materially extended. AppL Reb. No.9. supra. at
55-56. The Attorney General admitted on the record that Gi1Iis Bridge problems were minor and easily solved.
Tr. 17.135-36.
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Dr. Adler claims that the SPMC traffic management plan's provision of Traffic
Guides at three critical intersections (TCPs D-HA-02, B-SA-06, and B-AM-06)
results in longer evacuation times than would result if those intersections were
left unstaffed. [d. at 5-6 and Figures 1 and 2.
.
3.9. Several of Dr. Adler's criticisms are made on the basis of criteria
set out in the Manual on Uniform Traffic Control Devices (MUTCD) which
Dr. Adler asserts to be the proper standard by which to judge such posts
in a radiological emergency plan. Adler Dir., supra, at 3-4. The Attorney
General cites Mr. Lieberman's use of the MUTCD standards in Volume 6 of
the NHRERP as proof of his point that it is the appropriate guide for traffic
control design. MAG PF 3.1.5, citing NHRERP, Vol. 6, at 8-3, 8-13, 9-14,
9-16,9-17 to 9-20.
3.10. The MUTCD sets out criteria for traffic control devices in general.
not traffic management plans of the nature here involved. Tr. 16,962. While
the principles set forth in MUTCD may be of general relevance to proper
traffic management design, compliance with the MUTeD is not a regulatory
requirement, but more in the nature of advice. See Urbanik Dir., ff. Tr.26,337,
at 3-4, 16; Tr. 26,448-49, 26,465. The citations the Attorney General uses
to support his assertion show that Mr. Lieberman was applying the MUTCD
criteria to traffic control devices, not overall traffic management in a radiological
emergency. See also Tr. 17,579.
3.11. Dr. Adler made no attempt to analyze the traffic management plan
against the guidance of NUREG-0654 (Te. 16,966-67), even though NUREG0654 does set out general traffic management plan criteria (see Urbanik Dir.,
ff. Tr. 26,337, at 3-4).
3.12. The Attorney General and the Town of Salisbury presented the
testimony of Acting Police Chief Frank Beevers. Beevers Dir., ff. Tr. 17,217,
passim. Chief Beevers has over 30 years of experience as a police officer in the
Town.
3.13. Chief Beevers admits to no expertise as a traffic engineer (Te.
17,231), or competence to draft or review traffic management plans (Tr. 17,232,
17,254-56). Chief Beevers has never participated in an evacuation of all or part
of the Town (Te. 17,258) nor was he able to express an opinion as to whether
the number of personnel provided by the SPMC traffic management plan would
be adequate (Tr. 17,257-58).
3.14. Chief Beevers is not an expert in the area of traffic management
However, we recognize that he is familiar with the traffic conditions and patterns
in the Town of Salisbury and is competent to testify on those issues.
3.15. Chief Beevers' testimony is a description of the congested conditions
normally encountered in the Town of Salisbury on a sunny summer weekend
afternoon, principally the conditions found on a segment of Route lA from
Salisbury Beach to Salisbury Square. Beevers Dir., ff. Tr. 17,217, at 5-7. He
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explains that in certain situations, such as a sudden summer rainstorm on a
Sunday afternoon, Route lA becomes "gridlocked."24 He concludes from these
examples that an evacuation on a busy summer weekend day would require the
use of over fifty trained police officers to handle traffic (many spaced every 100
yards along major evacuation routes), and states that the small number of 1iaffic
Guides assigned the task in the SPMC cannot do the job adequately. Beevers
Dir., supra, at 5-18; TOS PF 3.1.2,3.1.6. In addition, Chief Beevers urges the
use of barricades rather than cones, which he asserts will be knocked over by
evacuating vehicles. [d. at 17; TDS PF 3.1.8. His other criticisms briefly touch
on the Applicants' ability to remove traffic impediments (Tr. 17,292) and delays
caused by evacuees physically assaulting the 1iaffic Guides (Tr. 17,285-86; TOS
PF 3.1.10-3.1.11).
3.16. The Town of Amesbury presented the testimony of its police chief,
Michael A. Cronin. Cronin Dir., ff. Th. 16,267, passim. Chief Cronin has
been head of the police department in Amesbury for 8 years. He admits to no
experience in town-wide evacuations (Tr. 16,278, 16,372), his experience being
confined to the evacuation of houses in neighborhoods such as for gas leaks
(Tr. 16,279).
3.17. Chief Cronin is familiar with the layout of the streets and traffic
conditions in the Town. The Board finds that Chief Cronin is competent to
testify on these subjects.
3.18. In his testimony Chief Cronin makes the following allegations relative to the issues arising under 11-4: he and his officers did not cooperate in
the drafting of the SPMC as it affects Amesbury; the drafters of the SPMC did
not properly take into account the heavy influx of transients that occurs during
certain summer and holiday periods in the Town2.5 (fDA PF 3.1.11, 3.1.19):
the diagrams of certain specific Town TCPs contain errors and in general lack
sufficient clarity (fDA PF 3.1.3,3.1.6,3.1.7,3.1.8,3.1.18); the designs ofTCPs
in the SPMC, in general, are not good (TOA PF 3.1.4,3.1.8); there is a need for
1iaffic Guides (and presumably TCP diagrams) at an additional 20 intersections
in Amesbury (fDA PF 3.1.2, 3.1.4, 3.1.5, 3.1.11); it is wrong to use traffic
cones, as opposed to prepositioned concrete barriers (which he says would also
be useless without prepositioned trained public safety officers to put them in
place with an advance warning of an imminent radiological emergency) (fDA
PF 3.1.5, 3.1.14, 3.1.15). Cronin Dir., supra, at 3-12.

24 We arc unsure whClhcr the Chid', argument takes into consideration how much of the traffic congestion on a
busy summer weekend is caused by traffic accessing to and qressing from the many commercial establishments
and shopping centers located almg Roule lA ncar Salisbury Square.
2.5 Chid Cronin expressed concern thltthe SPMC did not properly take into account the heavy influx of transients
thlt OCC\l!S during certain summer and holiday periods in Amesbury. Based on the Applicsnts' analysis that special
events would affect neither ETEa nor PARs for the EPZ. we conclude lhalthe Town of Amesbury's special events
do not warnnl consideratim in the ETEa. Appl. Reb. No. 16, ff. Tr. 26,681, all6-18, 21·23.
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3.19. Under cross-examination, Chief Cronin, who initially claimed that
his testimony was entirely of his own input (Tr. 16,275-76) later demonstrated to
the Board that, in some respects, his testimony was not based upon his personal
knowledge, but, rather, on what counsel had told him (Tr. 16,396-97; see also
Tr. 16,375-78). Chief Cronin also stated that if all of his suggestions with respect
to the plan were adopted, the result might be a safer evacuation, but there would
be no significant increase or decrease in evacuation time. Tr. 16,403.
3.20. The Town of West Newbury sponsored testimony of its Superintendent of Streets, Albert Knowles, and Sandra Raymond, a member of its Board
of Selectmen. TOWN Dir., ff. Tr. 16,621, passim. Neither of these individuals
has any direct experience or training in emergency planning. Te. 16,623-24.
3.21. We find, however, that Mr. Knowles is familiar with the road
structure and traffic patterns in West Newbury and is competent to testify on
these matters.
3.22. With respect to the issues ariSing under 11-4, the Town's witnesses
made the following allegations: certain specified TCP diagrams are confusing
or inadequate (TOWN PF 3.1.16.WN.a); certain TCPs are poorly designed for
the purpose intended (id.); TCPs are needed at additional intersections and
at facility entrances (TOWN PF 3.1.16.WN.b); additional Traffic Guides and
traffic cones are needed (fOWN PF 3.1.28.WN.a); traffic control devices are
inadequate for their purposes (fOWN PF 3.1.41); and traffic allegedly will be
blocked by disabled or improperly parked vehicles due to a lack of parking
spaces for Traffic Guidesu or the existence of certain narrow roads (fOWN PF
3.1.16.WN.c). TOWN Dir., supra, at 3-12. Further assertions are made with
regard to evacuees seeking information from Traffic Guides, thereby impeding
them from directing traffic (TOWN PF 3.1.37) and the need for vehicles with
flashing lights at TCPs (fOWN PF 3.1.36).
3.23. West Newbury also argues in its proposed findings, as does the
Attorney General (see MAG PF 3.1.24), that the plan improperly places its
emphasis on the ETE for the EPZ at the expense of maximum dose savings for
certain individuals. TOWN PF 3.1.16.WN.b, 3.1.33, 3.1.38.
3.24. The Town of Newbury, wherein part of the area known as Plum
Island is located, sponsored testimony by its Police Chief Roger Merry and the
Chairman ofits Board of Selectmen, Angelo Machiros. TON Dir., ff. Te. 17,801,
passim. Chief Merry has been a policeman in Newbury since 1976 and is familiar with the road conditions in the town under different weather conditions.
[d. at 2-6. Mr. Machiros has been a selectman for 9 years and is familiar with

U We lind West Newbury', cmcern that "then: are no plana providing for parking for emergency response

personnel along roads in West Newbury that have no provisions for orr·street palking," to be without meriL There
is no need for such plana. If an emergency is declared, Traffic Guides will pltll: their YdUc1es in any location out
of the path oftraflic. AppL Reb. No. 9,lIIPra. at 28.
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traffic patterns in the town. Neither is an expert in evacuation planning but both
are competent to testify concerning road and traffic patterns in the Town.
3.25. With respect to Town of Newbury issues arising under fl-4, the
following allegations are made: there are large traffic jams on sunny summer
days on Plum Island, and six to ten Traffic Guides assisted by a police cruiser
with flashing lights would be necessary to control the situation on the Plum
Island Thrnpike in the event of an evacuation (as opposed to the one Traffic
Guide called for in the SPMC) and, therefore, the SPMC would result in
an evacuation of Plum Island that was no more rapid or efficient than an
uncontrolled evacuation (TON PF 3.1.18(0); there are errors in the diagrams
of certain specified TCPs; an additional thirteen TCPs are needed (in addition
to those now called for in the Town by the SPMC) because evacuees will
utilize both lanes of the roadway while evacuating (TON PF 3.1.26(a)-(d»;
Traffic Guides will not be able to establish TCPs due to congested traffic flow
(TON PF 3.1.49); and town resources are inadequate to help the Applicants'
plan provide reasonable assurance of adequate protection (TON PF 3.1.42).
TON Oir., ff. Tr. 17,801, at 4-17. Newbury's testimony also indicated that the
only road leading off of Plum Island (the Plum Island Thrnpike) is sometimes
impassable due to flOOding and its associated impediments. [d. at 3; Tr. 17,899;
TON PF 3.1.18(c), 3.1.82.
3.26. The Town of Newbury also argues, as do other Intervenors cited
above, that the Applicants' traffic management plan places too much emphasis
on the ElE for the EPZ instead of maximizing dose reductions for certain
individuals. TON PF 3.1.24, 3.1.26, 3.1.33.
3.27. Under cross-examination, Chief Merry was unable to say whether
his suggested changes to the SPMC TCPs or the inclusion of additional TCPs
would result in lowering evacuation time or that his plan was any better than
the SPMC. Tr. 17,860, 17,863, 17,876-77. His criticisms with respect to the
SPMC TCPs also stemmed, in part, from a misunderstanding on his part that
the plan assumed the blockage, rather than the "discouragement," of certain
traffic movements. Tr. 17,865-66. In addition, it became apparent that his
opinion that TCPs could not be established was not grounded in any belief that
cars would be moving too fast for a Traffic Guide to obtain control, but rather
his belief that drivers simply would not obey the Traffic Guides. Tr. 17,86972. Moreover, the witness testified that Plum Island is successfully cleared
during normal congested traffic conditions without the use of any Traffic Guides
whatsoever - despite the Town's claim that many Traffic Guides should be
required (TON Oir., ff. Tr. 17,801, at 4); and traffic congestion from the Island
following an earthquake was successfully handled with minimal traffic control.
Tr. 16,511-15, 16,521.
3.28. The City of Newburyport submitted the testimony of its City Marshall, Francis E. O'Connor. O'Connor Dir., ff. Tr. 16,458. As with the other
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Intervenor police witnesses, Marshall O'Connor is competent to testify with
respect to road and traffic conditions in his City.
3.29. In his testimony, Marshall O'Connor made the following allegations:
Newburyport's police department did not participate in the drafting of the
SPMC; the use of concrete barriers prepositioned in the field would be a
preferable traffic control device to cones (CON PF 3.1.10); various TCP
diagrams are of poor design (CON PF 3.1.5, 3.1.6, 3.1.8); additional Traffic
Guides are needed at various designated TCPs and there should be a Traffic
Guide at all intersections involving a major thoroughfare in the City (CON PF
3.1.2-9, 3.1.12-14); and he points to a certain conglomeration of schools and
a hospital that would be difficult for buses to reach in congested traffic (CON
PF 3.l.6, 3.1.15). In his testimony, he concludes that an evacuation carried
out pursuant to the SPMC would be no more (and possibly less) efficient than
an uncontrolled evacuation. O'Connor Dir., ff. 1'1'. 16,458, at 4-19. He also
admitted that the plan approach that he was advocating would require hundreds
of officers, which he agreed would not be practical. 1'1'. 16,520.
3.30. In his cross-examination testimony, Marshall O'Connor could not
account for the identical wording between his testimony and that of Chief
Cronin and stated that if it were identical in any respect, it was coincidence2'
(Tr. 16,473).
C.

Applicants' Case

3.3l. In response to the allegations raised by the foregoing witnesses, the
Applicants submitted testimony by a panel of witnesses consisting of Stephen
M. Baldacci, the Emergency Planning' Technical Issues Coordinator of NHY
(Qualifications, ff. 1'1'. 17,318); Anthony M. Callendrello, Manager of Emergency Preparedness Licensing of NHY (Qualifications, ff.Tr. 17,318); Edward
B. Lieberman, President, KLD Associates (Qualifications, ff. 1'1'. 17,318); and
Dr. Dennis S. Mileti, Professor of Sociology and Director of the Hazards Assessment Labol'3:tory, Colorado State University (Qualifications, ff.Tr. 17,318).
Appl. Reb. No.9, ff. 1'1'. 17,333, at 1-46.
3.32. The Board finds these witnesses to be competent to testify on matters
related to emergency planning and the subjects they addressed.
3.33. The Applicants' Traffic Management Plan is found in Appendix J of
the SPMC. AppI. Exh. 42, Appendix J.
3.34. The primary objective of traffic management is to support emergency
evacuation operations to ensure an adequate and efficient evacuation from the
area of concern. To support this objective it is necessary to recommend evacu27 The Applicants point out lhat the Mlnhall did define at least ate common term in the prefiled tcstimaty.
"breakdown." differently than Chief Cronin (compare Tr. 16.373·74 willi Tr. 16,503).
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ation routes and implementable traffic control strategies to utilize efficiently the
available roadway network capacity. In some instances, control strategies that
enhance existing roadway capacity can significantly expedite evacuation traffic
movements. Since such treatments are frequently resource-intensive, they are
limited to those locations that offer the greatest potential benefits. Thus, a welldesigned traffic management plan identifies the most effective control strategies,
quantifies the resulting benefits, and balances these benefits with the available
resources to define the most effective and implementable plan responsive to the
stated objective. Appl. Reb. No.9, supra, at 1.
3.35. The SPMC traffic management plan was the result of an extensive
recursive and iterative process which the Applicants' witnesses summarized
succinctly for the record [d. at 2-5. Refinement of the traffic control plan
continued until no material improvement in the ETEs was obtained. [d. at 4-5.
See also Urbanik Dir., ff. 'fr. 26,337, at 6-7.
3.36. TCPs in the SPMC are designed to perform a number of functions:
(1) facilitate evacuating traffic movements that serve to expedite travel out of
the EPZ along the planned evacuation routes; (2) discourage traffic movements
that permit evacuating vehicles to travel in a direction that takes them significantly closer to the power station; and (3) resolve potential conflicts between
traffic streams at intersections by assigning right-of-way so as to promote safe
operations and to keep traffic moving. Appl. Reb. No.9, supra, at 6.
3.37. The number of Traffic Guides assigned to each TCP and ACP
was determined based upon the complexity of the point's traffic strategy, the
location's general configuration, and the type of equipment assigned for use.
Police Chiefs in the Massachusetts En communities were requested to provide
input on the traffic routing, TCP and ACP strategies, and how many personnel
and what equipment would be required to implement the desired strategies.
Detailed inputs to the design of the traffic control plan were received from
five Police Chiefs (all except that of the Town of Amesbury) during interviews
Mr. Ueberman conducted with them during the drafting stages of the SPMC
and through subsequent correspondence.2S [d. at 6-7. See also Appl. Exh. 50;
n. 17,451, 17,464-66.
3.38. The number of Traffic Guides at each TCP was minimized to the
number required to implement its control strategy in an efficient manner, in
order to avoid confusion and conflict between guides. 'fr. 17,443; see also
n. 17,153-54.

2S However. Intcm:ncns IJIUC lhat the input the Polli:c ChidI have givm Mr.licbennm IDlY have accanpmied a
pteIIlll1pCion that uaflic managemall would be handled by police, nat the ORO
17,449·SO; TOWN PF 3.1.27)
and thlt the IlItemCl1lS lhat were made were made OIl the buis ollhaJ cum:ntIy awi1able n:acxm:ea or the Towns
(sec TOS PF 3.19; TOWN PF 3.1.27). The recard is incomplc1C u to the cuct UDdentmdin& of the Police
andl who aft'erecI their advice to Mr.liebc:rman becal1lC none of these individuals were praentecI u wi_eo.

err.
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3.39. The TCPs from a draft of a Radiological Emergency Response Plan
(RERP) for the Commonwealth of Massachusetts, which the Commonwealth
has stated the State Police would look to for guidance in the event of a real
emergency, have also been utilized in formulating the SPMC.2,9 Appl. Reb. No.9,
supra, at 8. See also 'fr. 17,671.
3.40. The Intervenors' chief criticisms of the traffic management plan fall
into three categories: (1) inadequate routing plans, (2) inadequate staffing, and
(3) inadequate equipment and procedures. Each issue area will be addressed
separately, below.

D.

The Adequacy of the TCP Routing Plans

3.41. The Attorney General grounds his argument - that the Applicants'
traffic management plan is defective because it contains "inadequate routing
plans" - on an analysis of two key SPMC TCPs: B-SA-06 and B-AM-06,
diagrams of which are attached hereto as Appendices B and C. He makes
his argument, in the main, by focusing on the control policy utilized for the
intersection of Routes I, lA, and 110 (Salisbury Square), which is illustrated
on the diagram for TCP B-SA-06. Appl. Reb. No.9, supra, Attach. A; SPMC
Appendix J, at J-89; Appendix B, attached hereto}.
3.42. The Attorney General asserts that the traffic routing plan for B-SA06 is grossly inadequate because it discourages all Salisbury Beach evacuees
from using Route 1 south at Salisbury Square as one of their evacuation routes,
thereby lengthening E1Es for this segment of the Massachusetts EPZ population.
His argument is framed by the sunny summertime scenario when the beaches
are crowded and there is traffic congestion at Salisbury Square, citing Beevers
Dir., supra, at 4-10. MAG PF 2.1.29.B-29.C.
3.43. The NHRERP and the SPMC route Salisbury Beach evacuees west
along Route IA (Beach Road), a two-lane road running west from the beach into
Salisbury Center, which is located about 2 miles west of the beach. Beevers,
supra, at S. Normally, when westbound traffic on Route IA reaches Salisbury
Center, a stop sign there directs the Route lA traffic to stop at the intersection
with Route 1. Route 1 is the main north-south highway in the EPZ, apart from
1-9S, and connects Portsmouth, New Hampshire, in the northern part of the
EPZ to Newbury, Massachusetts, and beyond in the southern part of the EPZ.
See Link-Node map, NHRERP, Vol. 6, Fig. 1-3, ff. 1-12. The existing traffic

2,9 The Auomcy General, at !he ocher hand. USCIU in his proposed finding IItlt this draft "wu tejected by !he
Commonwea111t as inadequate" (MAG PF 3.1.32) but he fails to offer any citation or Cl<pcrt testimony to beck up
his cWm. We lind no IUbstantivc proof in lite rcconIlltat lite MusadmscttJ State Police would not loolc to lite
Massachusetts RERP for guidance in • ndiological emergency as thaI
perlDilU 10 ACP.. aM TCP... ally
lItat lItey may have diflic:u1ty in doing so. See Tr. 17,671.

,1Iidmu:.
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controls allow free movement along Route 1 north and south at Salisbury Center.
where it intersects with Route lA.
3.44. In the event of an evacuation of the Salisbury Beach area due to a
radiological emergency at Seabrook Station. the SPMC traffic routing plan (when
the TCP is staffed by Traffic Guides) attempts to "discourage" the evacuees
on Route lA from turning left onto Route 1 southbound. utilizing both traffic
cones and Traffic Guides for this task. See Traffic Control Post No. B-SA06. SPMC. Appendix 1. at 1-89; Appendix B. attached hereto. Only "light"
traffic from Mudnock Road is routed onto Route 1 southbound at this point.
[d. Salisbury Beach evacuees are routed across Route 1 onto Route 110 (Elm
Street) westbound. [d.
3.45. Dr. Adler attacks the SPMC for its failure to utilize Route 1 south
as an evacuation route for the Salisbury Beach evacuees. He testified that the
proposed routing increases the E1Es for Salisbury Beach evacuees (by 2 hours)
over that which would occur if no Traffic Guides or other unusual control
measures were present. See Adler Dir.• supra, at 4-6; Te. 16.991. 17.012,
17,121-22. His view is that a more rapid evacuation of Salisbury Beach can
be accomplished using the available capacity of both Route 110 westbound and
Route 1 southbound. The Attorney General, and Dr. Adler, contend that if a
goal of the traffic management plan is to evacuate those in Salisbury Beach
from the area as rapidly as possible, then some portion of the Salisbury Beach
traffic should be encouraged to go south on Route 1, at Salisbury Center. See
Te. 17,123.
3.46. The original control policy developed for this intersection was to
facilitate both westbound travel along Route 110 toward 1-95 and 1-495, and
southbound travel along Route 1. Appl. Reb. No.9, supra, at 7. At the
intersection, one lane of vehicles was sent on each of these roads. Te. 17,624-25.
The current police chief of the Town of Newbury and the former police chief
of the City of Newburyport, however, objected to this policy. Appl. Reb. No.9,
supra, at 7-8; Tr. 16,968-69. They believed that Route 1 would be congested
with evacuating traffic from Salisbury Beach to the extent that evacuees from
Newbury and Newburyport would be unduly delayed as a result. Tr. 17,619.
To respond to these concerns, the traffic control policy at Salisbury Center was
revised by the Applicants and it took its present form, whereby all traffic is
routed over two lanes along westbound Route 110 toward 1-95 and 1-495. This
revised policy was reviewed with former Salisbury Police Chief Olivera, who
approved it and stated that the town police could implement it Appl. Reb. No.9,
supra, at 8. See also Te. 16,968-69, 17,454.
3.47. The routing change ofTCP B-SA-06, as were all changes suggested
by police chiefs, was made only after Mr. Lieberman satisfied himself that the
effect of the change requested would not be counterproductive to the E1E and
that the control strategy adopted was effective. Tr. 17,453-55, 17,460-61.
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3.48. The Attorney General argues that the current traffic control strategy
cannot be found to be adequate because Mr. Lieberman never ran the IDYNEV
model to see if the traffic control strategy recommended by Dr. Adler would
produce a lower ETE for Salisbury Beach. MAG PF 3.1.31. citing Tr. 17.62025. Mr. Lieberman used IDYNEV only to compare his original strategy (one
lane through onto Route 110 and one lane left onto Route lA) with his revised
strategy (two lanes through onto Route 110); he never examined this third
option (two lanes through onto Route 110 and one lane left onto Route 1).
See Tr. 17.620-23. As to the comparison of the other two options, however.
Mr. Lieberman found no change in the ETE for the areas affected. Tr. 17.620.
17.453-55. 17.460-61. Mr. Lieberman also stated that "having two lanes through
and one left" makes "no sense" because it would not evacuate Salisbury Beach
any faster and might slow it down. Tr. 17.622-23. We note that in the
summertime, on good beach days as Chief Beevers points out, Route lA traffic
normally flows at level of service (LOS) E or F.30 See Beevers Dir•• supra, at
4,6-7.
3.49. The Attorney General argues that under these conditions. it is simply
"counterintuitive" to believe that if some of this flow from Route lA were
diverted. or simply allowed to tum onto Route 1 southbound, the upstream
vehicles on Route lA could not easily "fill the gap" downstream on Route 110,
as some additional volume of traffic per hour evacuates southbound on Route 1.
MAG PF 3.1.31.A. He further asserts that "there is no evidence to support the
notion that the benefits in dose savings for Salisbury Beach evacuees through
using Route 1 south is offset by an increase in ETEs for those in Newburyport
and Newbury." MAG PF 3.1.31.0.
3.50. Mr. Lieberman addressed each of the Attorney General's criticisms
with regard to the traffic design for B-SA-06. He explained that if you
could develop additional capacity ("throughput") on Route lA, i.e., two lanes
westbound, occupying both lanes of travel, prior to entering the intersection
where traffic is split into two lanes, then the Attorney General's concept
30 Levd-of-1erYice E rqm:sen!S apentin, cmclitions at or ncar the C&J*i.t)' 1eYd.. A1J1pccds an: reduced to a
low. but te1ativdy uniform. value.. Fn:edom to maneuYQ' within the uafiic _ _ is cxtremdy cIif'Iicuh. and it is
,,,,,enlly accomp1ilbed by forcina a YdUcle or pedcatrlan to Nsiw wa,/" to accanmodatc aucb m&neU'ICS_ Comfort
and cmvc:nience 1cvcIs an: attancly poor. and drMr 01' pcdatrim frultmioa is amcnJly hi&h- Operations It
thia Icvd an: uma11y UDlUble, because ama11 inaases in t10w or minor pcrnubItiona within !he taffic IIUeIm
will cause tnakdown..
Levd-of-lcrvice F is used to cIcfinc forced or breakdown lIow. This condition emta whmevu the amcunt of
traflic approaching a point ~ the amount dlat can _
!he point. Queues form bdUnd mdt locationSOperations within the queue an: c:banctezized by lItop-and-go w-. and Ihcy an: exllaDdy _bit. Vd1ic1ea
may pro&I'CR at reua.b1c rpeeds for ICYenl hundred feel or more,. then be reqain:d to atop in a cyclic fuhlon.
Levd-of-lcrvice F is llIed to cIaaibe the opentinS coaditiats with thequc:ae. u -U u tbe point of the tnakdown.
It Ihould be noted. howewr. that in marty ca.CI opcmins cmclitions of YdUc:1a CII' pedestrians discbugc:d from
the queue mly be quite JOOCl Ncverthe!aI. it is the point at which mival lIow eueeds cfisdIar&c flow thst
causcs!he ~ to form, and 1cYd-of-scrvice F is an appropriate ~tim for auelt poinIs.. NHRERP. Val_ 6.
at 1~19_
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might be valid. See Te. 17,621-24. However, without that increased capacity,
Mr. Lieberman explained that the addition of Route 1 (to the evacuation scheme
at the intersection) does not increase throughput, and the addition of more traffic
cones and Traffic Guides only tends to make movements more complicated, and
runs the potential for decreasing the movemenL [d.
3.51. The Applicants and NRC Staff urge the Board to afford little evidentiary weight to Dr. Adler's sensitivity run testimony, because they contend that
the computer runs that he developed for Salisbury Beach were based on incorrect
assumptions. Dr. Adler's computer runs included independent assumptions regarding population estimates, on-ramp capacities, vehicle occupancy rates, and
in-transit vehicles.1\'. 16,947-51. He assumed that certain TCPs, which are
"priority one" Tcps, would not be staffed while others, which are to be manned
much later in the relevant manning sequences, are staffed. 1\'. 16,999-17,001,
17,139-41; see also Appl. Reb. No.9, supra. at 40-43. In addition, his analysis
assumed that traffic would not elect to continue west on Route 110 at the Route
110/1-95 intersection, but would instead remain in a long queue at that location.
Te. 16.981-82. He also admitted that he loaded excess in-transit vehicles near
the Salisbury Beach area in his sensitivity runs."1\'. 16,956-57.
3.52. When challenged on cross-examination,31 Dr. Adler acknowledged
that it would have been scientifically more appropriate to have modeled the
comparative case on the basis that if the key TCPs he was addressing were
unmanned, those that called for later manning should also be assumed to be
unmanned. Te. 17,008-10, 17,015. Ultimately, Dr. Adler conceded that his
computer runs included assumptions that increased the ElEs, and that they did
not reflect a comparison between the SPMC and an uncontroJIed evacuation.
1\'. 17,038-40, 17,066, 17,099-104.
3.53. In a rather confusing defense of Dr. Adler's testimony, the Attorney
General argues that the important fact to keep in mind, and which Applicants'
arguments ignore. is that Dr. Adler's analyses were made on the basis of a
sensitivity test; his computer runs were not conducted to produce a full set of
ETEs for the entire EPZ (citing Te. 17,058-59). MAG PF 3.1.31.E. He further
asserts that Dr. Adler's computer runs were focusing on how the ElEs for
Salisbury Beaclil 3 evacuees would change with and without the presence of the

31 We find it ~ lhat IIut Atramey General. arsued whit tapect to E'l'& ifill Mr. Ileberman'a adding of
in-tnnait vehic:lea to Ilia model wiIhout laking 0Ihen away II acme CiCher location in Ihe EPZ tended to distort Ihe
reliability or Mr.llebermm'a acnaitivity nm. S•• MAG PF2.1.1S.N.
31 Applicanta mol SIaff' point out, mol we ape.lhat Dr. Adler wu Ie.. Iblll fonhrlght in Ilia c:roa-examination
teatimony m!he iaue «Ilia aenaitiviIy runs.. '\«T~ 16,99Z-99, 17,004-05, 17,007·08. 17.01()'14, 17.065.
33 We II.- addreaecf Ihor mails r:L !he Anomey Oenera!.'a concems CJ¥a' aegreg.ted ETEa for Ihe Ma...clmseus
CClI1II!IDIIiIi in Fmdinp 2.2l-2.26, IIIp""- We do net lind lhat Ibere would be a aituatim ..here Salisbury
Beach would be evacuated indcpcndenlly of !he New Hampehin: communitiea \oc:ated dooer to Ihe plant. The
Applic:ants' rqimu evacuatim concept is a w1i4 c:atcept, mol Salisbwy Beach is included in Ibe ETEa for
rqicml evac:uatials in Ihe SPMc.
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SPMC traffic controls. Tr. 17,127-28, 17,058-59. In Dr. Adler's opinion, in
order to do a reasonably comparative sensitivity test to assess the impact of
having no guides present along this pathway, he needed only to change certain
inputs to the model to eliminate the "special" control strategies at these two key
locations in Massachusetts. He argues that making additional inputs to the model
to "take away" guides at other points was unnecessary for a number of reasons.
First, he said it would not have substantially affected the roadway capacity used
by Salisbury Beach evacuees. Tr. 16,992. He found that (1) there was clearly
no need in this sensitivity test to alter TCPs in Merrimac, Massachusetts, or
other towns not likely to be visited at all by Salisbury Beach evacuees, and (2)
even in those towns through which the Salisbury Beach evacuees would pass,
the model was already routing the evacuees in the same manner they would
likely route themselves ifno guides were present. See Tr. 16,992-94, 17,001-05,
17,127. Second, the Attorney General argues that full comparative modeling
would have involved a substantial amount of work in coding the model. In
Dr. Adler's opinion, that recoding would not have made much difference in.the
outcome for the Salisbury Beach evacuees. Tr. 17,009-10, 17,128. Dr. Adler
pointed out that a full and complete coding effort would be very difficult to
do, just as it is very difficult to model all returning commuters. Tr. 17,010.
Opportunistically building on this argument, the Attorney General asserts that
he is making the same reasonable argument here that the Applicants (joined
by Dr. Adler) have made in support of their limited effort to model returning
commuters: the full effort is unreasonably demanding in light of the good
results that can be obtained by focusing on the "critical pathways." MAG PF
3.1.31.E.
3.54. Notwithstanding the Attorney General's prolonged arguments to the
contrary (see MAG PF 3.1.31.E-31.H), he would have the Board find the
credibility of Dr. Adler's testimony regarding his sensitivity runs to be a
"squabble •.• immaterial to the real issue ..• [whether] the plan maximizes
dose reduction and achieves adequate protection." MAG PF 3.1.31.B.
3.55. Dr. Adler's sensitivity runs were not modeled using the staffing
priorities the Applicants' traffic management plan anticipates. See Tr. 17,001-15.
He also made other assumptions independent of the Applicants' assumptions.
See Tr. 16,956-57.
3.56. Dr. Adler's sensitivity runs are simply not a comparative study of
an alternate routing of TCP B-SA-06, or any other TCP. We have no way of
knowing what the results of his runs might have been had they been done in
accordance with the SPMC assumptions, and, therefore, no way of giving any
weight to his testimony on this issue. The issue is more than a mere "squabble"
as the Attorney General states. If Dr. Adler's sensitivity runs are defective, so
is the Attorney General's conclusion that the suggested rerouting would better
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maximize dose savings. He avoids the fact that his conclusion is totally grounded
on Dr. Adler's data.
3.57. Furthermore, the Attorney GeneiaI's comparison between Dr.
Adler's sensitivity run and the Applicants' returning-commuter sensitivity run
is a comparison of "apples-to-oranges." Mr. Lieberman's sensitivity run with
respect to returning commuters in Massachusetts modeled the whole of the EPZ
so the effects of his input could be ascertained for all of the Massachusetts EPZ
communities. Dr. Adler's sensitivity runs isolated a small portion of the EPZ,
changed some data inputs, and left others intact, and resulted in data skewed
for that isolated portion without regard to other EPZ communities. We find that
Mr. Lieberman has met the Attorney General's criticisms and has adequately
demonstrated the modeling of B-SA-06.
3.58. The Board does not share Dr. Adler's concern with respect to the
TCP at the intersection ofI-95 and Route 110 in the Town of Amesbury identified
as TCP B-AM-06 (Appendix C, attached hereto). See MAG PF 3.1.31.G.
Dr. Adler asserts that the SPMC plan to instruct all Salisbury evacuees to
go to the Beverly reception center is likely to result in a traffic flow through
the 1-95/Route 110 intersection that will not permit the available capacity of
the downstream 1-495 on-ramp to be fully utilized during the later stages of
an evacuation. [d. We do not agree with his assertion because his concern
does not account for the fact that there is an option for traffic to proceed west
on Route 110 and exit to 1-495 and also because it appears to be based in
part on a misunderstanding of the actual configuration of Route 110 at the
interchange. Appl. Reb. No.9, supra, at 36-38. See also 'fr. 16,976, 16,979,
16,983, 16,989-90. His analysis assumed that, at the Route 110/1-95 interchange,
no traffic would elect the option of continuing west on Route 110 to 1-495 on
the assumption that they all will have been instructed to proceed to the Beverly
reception center, and that they will all comply with that instruction by traveling
down 1-95, the first route they come to. 'fr. 16,981-82.
3.59. The Attorney General's assertions are weak because there is no
evidence that all evacuees, and particularly day trippers without access to route
maps and other preemergency information, will be instructed as to which specific
routes to utilize in going to the Beverly reception center. Furthermore, it is
unlikely that all of them will even go to the Beverly reception center. The
Board finds that IDYNEV's assignment of a portion of the evacuating traffic to
proceed west on Route 110 is reasonable.
E.

The Adequacy or TCP Numbers and Staffing

3.60. The second major issue contended by the Intervenors involves the
staffing of the TCPs. Their staffing-related allegations involve four issues: (1)
there are too few TCPs and Traffic Guides; (2) it is "grossly imprudent" to use
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nonprofessional. civilian Traffic Guides lacking real experience with congestedflow traffic; (3) the ORO Traffic Guides cannot be in place promptly enough;
and (4) there are inadequate plans for replacing the first-shift Traffic Guides.
MAG PF 3.1.31.1 and related Intervenor proposed findings, supra.
3.61. First, the Attorney General raises an argument repeated several times
in his proposed findings (see MAG PF 3.1.24, 3.1.3IJ, 3.1.33) that the focus
of the Board's concern with regard to the traffic management plan should not
be on the ETE for the entire emergency planning zone, because that concern:
totally ignores the real dose savings that can be achieved for a given town if traffic control
penamelare placed appropriately to ensure that each local evacuation is not unduly delayed
at anticipated local congestion points.
•

He argues that since several Massachusetts communities have less than level-ofservice E or F congestion on their evacuation routes, any local traffic congestion
that is relieved by Traffic Guides will minimize local delays and maximize
dose reduction. MAG PF 3.1.3IJ. The Town of Newbury points out that
the Applicants acknowledge that additional TCPs could be added which would
facilitate movement of traffic away from Seabrook Station (Te. 17,355, 17,376),
and argues, therefore, that the SPMC is inadequate because it fails to facilitate
movement away from the facility as quickly as possible. TON PF 3.1.24,3.1.33.
The argument is further defined by TOWN PF 3.1.16.WN.b:
[11he primary plrpose of traffic management as part of' the SPMC is to achieve maximum
reasonable dose saving - to maximize dose reduction - and to achieve adequate protection
for the public. Tr. 17,538. While lowering the overall ETE is a major component and goal of
a traffic management plan, it is not the mly objective. Alleviating congestion within an area
in the event of a release of radiation so as to assist the public in moving funher away from
Seabrook Slatim - even though ltill within the EPZ - will funher the goal of maximizing
dose reduction, since the closer to the plant, the gieater the risk. [Citing] Tr. 170529.

The Town of Newbury further argues that there is no evidence that it would
be unreasonable or impractical to provide the additional TCPs the Applicants
acknowledge would assist in facilitating traffic movement. TON PF 3.1.33.
3.62. The Intervenors have correctly stated the underlying purpose of a
traffic management plan - to maximize dose reduction. Emergency planners
are charged with the responsibility of identifying and planning for those actions that could be taken to significantly reduce evacuation times in the event
of a radiological emergency, thereby providing the lowest reasonably feasible
evacuation times. See generally Urbanik Dir., ff. n. 26,337, at 4-6. Here
the Intervenors have alluded to a problem that does not directly challenge the
Applicants' ETE for the EPZ. It challenges the Applicants' ability to move
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evacuees who are nearest to Seabrook Station away from Seabrook Station more
quickly, even though they may reach a bottleneck somewhere else in the EPZ.
3.63. The Board has reached the following conclusions with respect to
these allegations. First, the Intervenors' argument inherently postulates several
conditions: (1) a fast-breaking accident where a radiological release is occurring or is imminent and an evacuation has been ordered; (2) a summer scenario
when the beach areas are the most crowded; (3) a total ORO response without
help from local authorities and police to alleviate local congestion; (4) a time
at the beginning of the evacuation when critical pathways are at capacity and
congestion is still evident on roads near the plant but could be relieved; and
(5) that the 'li"affic Guides can be at the local congestion points early in the
evacuation to be effective at removing the congestion.34
3.64. Empirical results from the 1988 FEMA-Evaluated Exercise indicate
that 'li"affic Guides begin arriving at the Staging Area within approximately
45 minutes from notification of a Site Area Emergency (discretionary beach
closure in Massachusetts) and all Guides will report within approximately 2
hours. Within approximately 1 hour, twenty-seven Traffic Guides would be
available at the Staging Area. This is the number required to staff the most
important ACPs and TCPs which have the most potential for affecting evacuation
time. Appl. Reb. No.9, supra. at 24. Briefing of the Traffic Guides takes
approximately 30 minutes. [d. at 25. In order to maximize the effectiveness of
the response, 'li"affic Guides are assigned TCPs and ACPs in priority order (i.e.,
"manning sequence") which expedites the establishment of the more important
control points. [d.
3.65. Upon completion of the Staging Area activities, each Traffic Guide is
immediately dispatched to his/her control point with instructions to establish the
point upon notification of the evacuation recommendation. [d. The approximate
travel times from the Staging Area to the TCPs range from 15 to 75 minutes. The
average travel time to the most important TCPs is approximately 40 minutes.
[d. at 26. On the basis of the foregoing, the first 'li"affic Guides will be in
place at the most important TCPs within 1.5 hours from the declaration of a
Site Area Emergency, and the remaining 'li"affic Guides will be in place at the
most important TCPs within approximately 2.75 hours. [d. Summation of the
individual activity times revealed that all of the TCPs can be fully staffed within
approximately 3.75 hours. [d.

34 As we have stated lbove, !he Intervenon' Irgument postulltes benefits only for In WtcOIlnted number of
individuals - !hose evaCUCCI who Ire nearest !he plant on roads that are not It capacity. Once!hesc lime
evacuees reach critical pa!hWlya !hllire II caplcity (which in !he calC of In EPZ-wide evaCUltiOO could be only
• matter of minutes) !he benefits ceaIC 10 exist.
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3.66. The most important questions become: How fast could the Applicants staff the local congestion points and what would the total benefits of that
staffing be in terms of dose savings?
3.67. We begin our analysis under the premise that we find no regulatory
basis to require the Applicants to have Traffic Guides in place at the inception
of an evacuation. Long Island Lighting Co. (Shoreham Nuclear Power Station,
Unit I), LBP-85-12, 21 NRC 644, 724 (1985). The most important of the TCPs
- those locations where Traffic Guides' actions to enhance roadway capacity or
facilitate movements on heavily trafficked roads may fnfluence evacuation time
- are staffed first. The Applicants have shown that the staffing of these points
can be accomplished progressively over a period of time ranging from 1.5 to
2.75 hours. The remaining TCPs, the category of "additional" TCPs anticipated
by the Intervenors' argument (those roads nearest the Station that are not at
capacity and that would not affect the ElE) would be staffed within 3.75 hours.
3.68. The definition of an ElE is the time it takes for the last person to
exit the EPZ. The ElE for the Massachusetts beach areas on a peak summer
weekend during a total EPZ evacuation could range from approximately 7 to 10
hours. This means in a worst case, on a sunny summer weekend afternoon when
the beaches are crowded, the last person out of Salisbury Beach (most likely an
evacuee from Seabrook, New Hampshire, evacuating through Salisbury) could
cross the 100mile EPZ boundary approximately 10 hours later. Simplistically,
he would average approximately 1 mile per hour in his evacuation journey. At
3 hours from the order to evacuate, it would be quite probable that he would be
approximately 3 miles from Salisbury Beach and into heavily congested traffic
near Salisbury Square on Route 110. By the time additional TCPs nearest the
plant could be manned under the prioritized staffing sequence demonstrated in
the Seabrook exercise (approximately 3 hours), there is a great possibility that
any congestion on noncapacity roads nearest the plant would no longer exist.
The benefit received from staffing those roads under the conditions presented by
the Intervenors would be lost. There would be no dose savings as the Intervenors
contend. Furthermore, in an actual emergency, congestion on the roadways near
the plant would be relieved by the prompt response of local police. E.g., Finding
3.84, infra.
3.69. Further allegations have been made, as noted earlier, to the effect
that additional TCPs are necessary at schools and other facilities. The Board
finds that, while traffic control at these locations might assist the ingress and
egress of vehicles to these facilities, such assistance would not influence the
ETE. While the absence of such traffic control might delay, somewhat, vehicles
evacuating from these facilities, other evacuating vehicles in the traffic stream
would benefit accordingly, and there would not be a significant effect on the
ETE. Applicants have shown that these actions would not provide any systemic
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benefits. Appl. Reb. No.9, supra, at 11-12. See also UrbanikOir., ff. 'Jr. 26,337,
at 13-16.
3.70. The Board finds that while additional TCPs might be helpful in
providing reassurance to evacuees and in assisting traffic movements, they would
have a minimal impact on reducing overall evacuation times. The Applicants
and NRC Staff have presented convincing testimony on this issue. Placement of
additional TCPs at noncapacity constrained locations would not further expedite
evacuation traffic flow because traffic demand is less than capacity at these
locations. Even if there were minimal benefit, expedited flow encounters a
more restrictive bottleneck downstream; in such an event, gains that are realized
locally would be canceled at the more restrictive locations. Because the existing
plan accounts for the restrictive locations that have ultimate control of the traffic
flow, the placement of additional TCPs elsewhere would not reduce the E1E.
Appl. Reb. No.9, supra, at 9-10; Urbanik Oir., ff. Tr.·26,337, at 5-6, 9, 13-16.
See also Tr. 17,112-13.
3.71. Or. Urbanik testified that the SPMC provides more TCPs than are
actually required. Urbanik Oir., ff. Tr. 26,337, at 18; Tr. 26,452-53, 26,463-64.
3.72. The Board also does not share the Attorney General's concerns with
regard to the late arrival of ORO Traffic Guides. He argues that there has been
no showing by the Applicants that ORO Traffic Guides could not be hired from
locations close to the staging area so they could reach congested areas more
quickly. Moreover, he asserts, there has been no showing by the Applicants
that an earlier mobilization of the Traffic Guides (at the Alert level) would be
infeasible. MAG PF 3.1.31.L. He also joins the other Intervenors in asserting
that Traffic Guides will be unable to establish control of intersections if they are
congested. [d.
3.73. The Applicants have explained in detail the theory and methodology
utilized for prioritizing the staffing of TCPs and ACPs, so as to provide staffing
first at those points in descending order of importance. Appl. Reb. No.9,
supra, at 23-27; Urbanik Dir., fr. Tr. 26,337, at 8-9. The Board finds that the
SPMC procedures allow for staffing of TCPs and ACPs prior to the onset of
congestion (other than for beach closure) for all but very fast-breaking accidents.
.
Appl. Reb. No.9, supra, at 23-27.
3.74. It is possible under fast-breaking accidents that some evacuation
routes may experience congestion prior to the time when Traffic Guides arrive
at the TCPs. Under these conditions the Traffic Guides would have to establish
the TCP's traffic control strategy in a congested-traffic environment While
activating a TCP may potentially be more difficult under congested conditions
than when traffic volume is light, it is not expected that the existence of
congestion would preclude activation.
3.75. It is quite common for police to establish control during congested
conditions, such as at the scene of an accident. Evacuating traffic would be
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moving slowly under congested conditions. Motorists would cooperate with the
'Ii"affic Guides' efforts to establish control. In general, motorists would welcome
the implementation of traffic control strategies that increase capacity or otherwise
expedite evacuation movements. Appl. Reb. No.9, supra, at 32-33; Te. 26,443.
3.76. No contention or basis filed by the Intervenors raises the issue of
local recruiting of 'Ii"affic Guides or a regulatory requirement to do so.
3.77. Complaints are also made as to the setup of certain TCPs in the
Town of Amesbury. The Town's Police Chief rejected a request to provide
input and did not participate in the development of the Town's traffic plan.
Accordingly, the TCPs and Traffic Guide requirements for Amesbury were
determined by KLD Associates. The resulting SPMC traffic plan designed for
Amesbury specifies nine TCPs staffed by seventeen Traffic Guides. The June 13,
1986 Amesbury Comprehensive Emergency Management Plan (Appl. Exh. 44)
developed by Amesbury's Civil Defense Director and state officials, but neither
adopted nor endorsed by the Town (TOA PF 3.1.10), specifies only two TCPs
for evacuation of the entire town. Appl. Reb. No.9, supra, at 10 and Attach. B;
Appl. Exh. 44, Annex M; Te. 16,750-54. However, we find this plan to be of
little assistance in evaluating the adequacy of the SPMC, except to note that
both of the TCPs shown in the Amesbury plan are included in the SPMC.
Appl. Reb. No.9, supra, at 10-11; see also Te. 16,818.
3.78. The Board finds that the SPMC provides an adequate number of
traffic control personnel. Urbanik Dir., ff. Te. 26,337, at 9; Te. 26,449-50,
26,456.
3.79. The issue of the training and competence of the ORO 'Ii"affic Guides
has been addressed in Section 5, infra, and has been found to be adequate. We
need not further address the issue here.
3.80. It has been suggested that Traffic Guides will be tied up by people
seeking information, and thus will not be able to do their primary job of
facilitating traffic movement. However, with a view to this problem, the Traffic
Guides are instructed not to have any long conversations with drivers, but
rather to tell them to tune their radios to the EBS stations for information.
Te. 17,439. In addition, Applicants' witnesses testified in some detail concerning
the procedures for manning TCPs, and, in particular, the procedures for handling
inquiries of various kinds from the public so as not to be distracted from their
main tasks. Appl. Reb. No.9, supra, at 28-31.
3.81. MAG PF 3.1.31.M attacks the lack of·relief staffing for the ORO
'Ii"affic Guides - that they are expected to work 12-hour shifts without being
relieved. Dr. Adler testified that a'Ii"affic Guide has an attention span of 4 hours.
Te. 17,026. The Attorney General asserts that they will walk off the job to take
breaks and relieve themselves. MAG PF 3.1.31.M, citing Adler Dir., supra, at
7-8.

454

3.82. We first note that the posture of the Attorney General's contention
relies on a prolonged evacuation - by inference it necessarily postulates an
EPZ-wide evacuation on a crowded summer weekend. It also postulates that
there will be no time between the manning of the traffic control point (sometime
after the declaration of a Site Area Emergency when the li'affic Guide arrives at
this TCP) and the actual setup of the traffic control strategy for the TCP (at the
order to evacuate). This is the only scenario that would have the li'affic Guide
on his feet for any time close to 12 hours.
3.83. On cross-examination, the Applicants questioned Dr. Adler as to
whether he had considered that the naffic Guides would be helped with their
tasks by local and State Police at sometime during the evacuation. Dr. Adler
stated that he did not know if they would. 'fr. 17,026-28.
3.84. We find that under the best-efforts response, local officials and
police, as well as the State Police, will be available to aid those ORO li'affic
Guides on the critical pathways during the evacuation." We have no reason to
believe that the ORO Traffic Guides at these locations will go totally unaided
in their tasks for a full 12-hour period.36
3.85. Furthermore, the Attorney General's concern is really a staffing
resource concern. As this Board has concluded on a similar issue:
[T]he staffing problem arises from a postulated rapidly developing accident at the very end
of the spectrum of accidents within the NUREG-06S4 planning bases, but with the additional
postulation that the accident occurs on a peale lIIIJIJIIer day. 1l1at particular accident sequence
need not be isolated from all others for emergency traffic management purposes. • • •
[S1taffing Ihortages revealed by this litigatim would arise during a hypothetical eYaruation
of the entire EPZ. In an actual emergency, however, evacuatim would be implemented on a
municipality-by-rnunicipality basis. • • • An evacuatim of only a portim of the EPZ. even
in a fast-breaking accident, will ameliorate or eliminate the problem of limited [staffing}
mobilizatim.

LBP-88-32, supra, 28 NRC at 795.
3.86. The Attorney General's concerns regarding problems instituting
ACPs on interstates also disregards the probability that local officials and police,
and State Police, will be available to assist with traffic and access control
activities.
3.87. Specifically, in addition to TCPs, police will likely assist in establishing and activating ACPs and in screening vehicles, when ORO guides are

35 Tho CommiAion ummea that in an .c:wa1 emeqc:ncy. NUl and locollClYCl1lJJlelltl would mike a ""bc:at-eft'ort""
zespon.se. relying at the utility pJm Loftr l,rlaNllirlWlr Co. (Shordwn Nuclear Power Stltiat. Unit I), CU86-13.24 NRC 22, 29, 31 (1986); 10 C.F.R.150.47(cXl)flii)(B); MlIf.rtIClul.rcrrs Y. U.s., 856 F.2.d 378, 383 (lit
Cr. 1981).
36 Tho Town of Newbury has .dmitted th.t at 1eIIt twenty-live indiYidUlli could be IVai1Ible to I!'Ipatd to help
with tnffic c:ontrol in that Town alone. TON PF 3.1A2.
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instructed to do so approximately 2 hours after the order to evacuate. In the
process, use of the police cruisers' emergency flashing lights at ACPs could provide additional capacity for alerting approaching motorists. Moreover, all State
Police cruisers are equipped with microphones and loudspeakers which can be
used to inform and guide motorists approaching the EPZ. The location of the
State Police Barracks in the Town of Newbury (off Scotland Road adjoining the
interchange with 1-95) would facilitate an expeditious response by State Police.
Appl. Reb. No.9, supra, at 21-22.

F.

The Adequacy of Resources

3.88. As noted earlier, criticisms have been leveled at the SPMC because
of the decision to employ traffic cones instead of barricades at TCPs and ACPs.
See Adler Dir., supra, at 9; TOA PF 3.1.14; TOS PF 3.1.8. No apparent benefit
is afforded by the use of wooden barricades as opposed to cones. See Tr. 16,52930, 17,093-94, 17,266. Marshall O'Connor, while adhering to his position that
the use of traffic cones was totally unacceptable (Tr. 16,486, 16,492) because
of their easy movability (Tr. 16,523) admitted that his next choice, wooden
"horses," also were easily moved (Tr. 16,529-30). He also indicated that it
would be impractical to use concrete barriers, as his direct testimony had strongly
recommended. O'Connor Dir., ff. Tr. 16,458, at 4-5; Tr. 16,520. Chief Cronin
also admitted that the use of concrete barriers is cumbersome and creates its
own set of problems. Cronin Dir., supra, at 13; Tr. 16,367-68, 16,401-02.
3.89. We find that traffic cones, suitably reflectorized - as indicated by
the Applicants in Appl. Reb. No.9, supra, at 17 and 20 - provide a highly
visible means for alerting and channeling traffic, and will be an appropriate and
adequate traffic control device for short-term control of emergency evacuation
operations. Appl. Reb. No.9, supra, at 17-20. Dr. Urbanik testified that in
most cases cones are preferable to barricades because of the need for rapid
deployment. flexibility in planning, and ease of implementation, and because
they are consistent with the SPMC goal of discouraging (but not prohibiting)
vehicular passage at TCPs. Urbanik Dir., ff. Tr. 26,337, at 10; Tr. 26,425-26.
See also Tr. 26,418. The SPMC selection of such traffic control devices is
consistent with the MUTCD. Urbanik Dir., ff. Tr. 26,337, at 10, 17.
3.90. Applicants have determined that a total of 615 traffic cones (including the amount necessary to replace barricades) is required to perform traffic
and access control functions. Appl. Exh. 42, Appendix J, at J-13. The ORO
maintains a total of 800 traffic cones at the staging area for use at ACPs and
TCPs. An additional fifty cones are available at the Emergency Worker Facility
(EWF). Appl. Reb. No.9, supra, at 22. For longer-term control, it is reasonable
to expect that the State Department of Public Works (DPW) ,would be able to
provide additional traffic control devices (e.g., barricades, arrow boards, advi-
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sory and warning signs) for ACPs as specified in NHRERP, Volume 6, and
the MUTCD. If these devices are not in the State DPW inventory, they can be
requisitioned from other sources. Appl. Reb. No.9, supra, at 20-21. However,
upon revision of the TCP and ACP diagrams as discussed in Findings 3.91 and
3.92, infra, the Applicants must verify that the number of traffic cones that they
maintain continues to be sufficient.
3.91. Applicants have addressed various complaints with respect to the
TCP and ACP diagrams, both of a particularized and a general nature. Appl.
Reb. No.9, supra, at 13-16. Additional diagram revisions were suggested
by Dr. Urbanik. Urbanik Dir., ff. Tr. 26,337, at 10-11. Such particularized
errors are not fundamental flaws in a Radiological Emergency Response Plan
as that term has been defined in NRC jurisprudence (see Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit I), ALAB-903, 28 NRC 499, 505
(1988»; and, in any event, Applicants have committed that any errors or material
improvements in the TCP and ACP diagrams identified by the Intervenors or
through subsequent field surveys as part of the annual update process will be
corrected and incorporated into the diagrams. Specifically, all priority 1 and 2
TCPs and ACPs will indicate a minimum of three cones (instead of two) for all
"discouraged" directions of travel. In addition, the diagrams will be refined so
that all elements are drawn to a reasonable scale, and so that clarity of exposition
is improved. AppJ. Reb. No.9, supra, at 17. We find that the needed revisions
can be easily made and do not constitute a deficiency in the plan. Urbanik Dir.,
ff. Tr. 26,337, at 11, 18-19.
3.92. The Applicants have provided additional details on the proposed
diagram upgrades. Tr. 16,343-44, 16,349-50, 16,355-56, 17,439-42, 17,606-07,
17,715, 27,050; AppJ. Reb. No.9, supra, at 15-17. The Board requires these
changes to be incorporated in the next revision of the SPMC.
3.93. The Traffic Guide procedures and TCP/ACP diagrams that are used
by the Traffic Guides to implement the SPMC Traffic Management Plan have
been demonstrated effectively. The Traffic Guides participating in the 1988
FEMA-Evaluated Exercise met the objective of demonstrating the organizational
abiHty and resources necessary to control evacuation traffic flow and to control
access to evacuated and sheltered areas. Appl. Exh. 43F, at 226. Specifically,
Traffic Guides at thirty-four ACPs/TCPs in the Massachusetts portion of the
plume EPZ were interviewed by FEMA in the field and found· to be well
equipped and prepared for their mission.
3.94. Additionally, Traffic Guides from sixteen ACPs/TCPs were interviewed at the Staging Area and the same finding was determined. During this
evaluation the Traffic Guides were asked to explain how their post was to be set
up and how they would implement the traffic control strategy. To do this the
Traffic Guides had to utilize the TCP diagrams. NHY Field Controller records
indicate that all of the Traffic Guides who were evaluated answered these ques-
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tions satisfactorily. Thus, the SPMC TCP diagrams and procedures are clear
and sufficiently understandable so as to be implementable. Appl. Reb. No.9,
supra, at 31-32; Urbanik Dir., ff. Tr. 26,337, at 10.

G.

The Adequacy or Access Control Points

3.95. Traffic Guides will be instructed to activate ACPs approximately 2
hours after the order to evacuate, providing that traffic volume has declined
to the extent that the activity of screening motorists will not result in the
formation of long queues of inbound vehicles. This provision is based on the
analysis presented in NHRERP, Volume 6, which indicates that virtually all
commuters will have returned home within 2 hours following the evacuation
recommendation. The delayed staffing of ACPs avoids delays for returning
commuters, and is appropriate. Urbanik Dir., ff. Tr. 27,150, at 7; Tr. 26,433.
Furthermore, other travelers, who will most likely be informed of the emergency
by this time through EBS and other media messages, will avoid the area due to
the potential risks. Appl. Reb. No.9, supra, at 33-34.
3.96. Upon ACP activation, the Traffic Guides will screen vehicle occupants in accordance with their procedure. As discussed previously, it is expected that State Police will participate in this activity. If traffic volume remains
high after the elapsed 2-hour period following the order to evacuate, such that
the screening process creates long queues (approximately twenty or more vehicles), the Traffic Guides will temporarily stop the screening activities until the
queue dissipates. Once the queues dissipate, the screening process will resume.
Appl. Reb. No.9, supra, at 34.
3.97. The Applicants are to ensure that the access control procedures in
both the New Hampshire and Maine Traffic Management Plans are consistent
with the current access control procedures. Tr.26,869-71.
3.98. Dr. Adler's argument, that the function of ACP screening procedures
is infeasible, does not appear to be supported by the statistics that he, himself,
presented. It is reasonable to expect that most of the initial inbound vehicles will
be commuters, since most discretionary travel into the area will be discouraged
by the emergency conditions. In fact, Applicants' studies of the time distribution
of commuters arriving home (Appl. Exh. 5, Vol. 6, at 4-16, Distribution B)
indicate that 95% of all commuters will have arrived home within 2 hours of
the order to evacuate. Appl. Reb. No.9, supra, at 34-35.
3.99. Subsequent to 2 hours after the order to evacuate, few commuters
remain to arrive, and there will be still fewer travelers who are unaware of the
emergency and who will arrive at the ACP location. At this time of low traffic
volume (see Tr. 17,018), it is reasonable for the ACP to be activated and for
screening to commence. Such screening at the anticipated low traffic volume
levels will not cause large delays to those subsequently arriving vehicles whose
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occupants have a valid emergency response function, and whose entrance to the
EPZ will be facilitated. Appl. Reb. No.9, supra, at 35.
3.100. Dr. Adler's suggestion that the poor design of certain enumerated
ACPs located on interstate highways will "disrupt" the evacuation seems to have
little force in view of the fact that these ACPs are located on inbOlmd barrels
of the highways involved and thus, by definition, will not Significantly affect
outbound flow. Appl. Reb. No.9, supra, at 35-36; Tr. 17,029-33.
3.101. Dr. Adler's criticisms of the ACPs also was based on the erroneous
assumption that the ACPs will be activated coincidentally with the order to
evacuate. Tr. 17,017. When this was brought to his attention, he agreed that
this alleviated his concern about long queues at the ACPs. Tr. 17,017-18.
3.102. The Board finds the design and procedures of the SPMC ACPs to
be adequate for their intended pwpose. However, the traffic control diagrams
for the two interstate highway access control points - ACP GT-2 and ACP
HA-4 - must be revised to reflect a more gradual phase-in of traffic control
measures and advance warnings in order to increase the effectiveness and safety
of the TCPs. The Board requires that additional traffic cones be provided for
this pwpose. See Urbanik Dir., ff. Tr. 26,337, at 11-12; Tr. 26,449, 26,451,
27169-70.

H.

Road Impediments

3.103. Contention JI-5 raises issues as to whether the SPMC has the
necessary procedures and equipment to clear impediments blocking evacuation
routes. Contentions Memo. at 9-10.
3.104. FEMA has found the SPMC to be adequate in this respect Appl.
Exh. 43C, at 67-68. Dr. Urbanik similarly indicated that the Applicants' ETEs
afford sufficient consideration to the removal of road blockages by tow trucks.
Urbanik Dir., ff. Tr. 27,150, at 5.
3.105. The only direct evidence offered with respect to this contention by
the Intervenors was offered by the Attorney General and consisted of survey
testimony demonstrating that there is in place a letter of agreement (LOA) for
fifteen tow trucks and twenty-two drivers to implement the SPMC. Mangan Dir.,
ff. Tr. 19,429, passim. However, the thrust of the Attorney General's argument
in his proposed findings is that for the first few hours after the order to evacuate,
before Traffic Guides and other ORO personnel are in place within the EPZ,
there is no reasonable assurance that accidents will be spotted and reported by
the ORO. MAG PF 3.1.64.A.
3.106. The Attorney General's argument is not convincing. First, we can
presume that local and State Police, and possibly local officials and workers
with radios in their vehicles will be able to identify road impediments and to
call them in, just as they would do in more normal circumstances. Common
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sense also tells us that other vehicles participating in the evacuation as evacuees
may have means (car phones and citizen band radios) of contacting authorities
concerning road impediments.
3.107. Second, there is simply no regulatory requirement for a spotting and
reporting procedure prior to the timely implementation of the emergency plan.
The late-staffing problem the Attorney General argues arises from a postulated
rapidly developing accident at the very end of the spectrum of accidents within
the NUREG-0654 planning basis. We have ruled in this proceeding that "[t]hat
particular accident sequence need not be isolated from all others for emergency
traffic management purposes." LBP-88-32, supra, 28 NRC at 795. Moreover,
just as was the finding in our analysis of the Attorney General's argument with
respect to late staffing of TCPs, the Board does not view this late staffing
argument as a defect in planning, since complete and timely mobilization under
a fast-breaking accident scenario is simply impossible.
3.108. Personnel at thirty-seven (37) TCPs and at any supplemental ACPs
provide a readily available source of feedback information regarding impediments to evacuation traffic along prescribed evacuation routes within the Massachusetts portion of the plume EPZ. These personnel will be in place during
the evacuation regardless of weather conditions and time of day. These TCPs
and ACPs are located at interchanges and intersections along major evacuation
routes, and Traffic Guides may directly or indirectly observe road impediments.
Even if a blockage occurs beyond their visible range, the effects would be observed by either a sharp decline of evacuating traffic or by having downstream
traffic back up past their post (NHRERP, Vol. 6, at 12-3). It is also probable
that a passing motorist will inform the Traffic Guide that a blockage has taken
place. [d. These Traffic Guides are instructed to contact the Evacuation Support Dispatcher via radio if traffic is blocked or if there is no evacuating traffic.
Appl. Reb. No.9, supra, at 47; Appl. Exh. 42, Appendix J, at J-3, J-5; see also
Urbanik Dir., ff. Tr. 26,337, at 9, 18; Tr. 26,417-18.
3.109. Traffic Guides are dispatched to their assigned TCPs and ACPs at the
Site Area Emergency classification. They are instructed to wait at the side of the
road until notified that the point should be activated. However, even prior to the
activation order, they are instructed to report traffic problems to the Evacuation
Support Dispatcher. Appl. Reb. No.9, supra, at 47-48; Appl. Exh. 42, Appendix
J, at J-2, J-4. Moreover, it is highly likely that some evacuees will inform Traffic
Guides of an upstream impediment, particularly if it retards traffic. Tr. 17,758.
3.110. Additionally, up to twenty Route Guides for backup notification of
the hearing-impaired may be traveling roads within the Massachusetts portion
of the plume EPZ while performing their emergency duties. They are instructed
to report any obstacles, stalled cars, or other impediments to traffic flow to the
Evacuation Support Dispatcher via radio. Appl. Exh. 42, IF 2.11, Attach. 3, Item
3C. Route Guides for notification of the hearing-impaired are dispatched at a
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Site Area or Geneml Emergency classification, and at a sheltering or evacuation
recommendation. Appl. Reb. No.9, supra, at 48.
3.111. A total of 146 Route Guides is also assigned to buses to assist the
evacuation of schools, special facilities, and the geneml population who are
tmnsit dependent These Route Guides travel through the Massachusetts portion
of the plume EPZ and are instructed to report any obstacles, stalled cars, or
other impediments to traffic flow by radio to the Staging Area Leader for those
assigned to schools and special facilities, or to the Transfer Point Dispatcher for
those assigned to tmnsfer points. Appl. Reb. No.9, supra, at 48; Appl. Exh. 42,
IP 2.10, Attach. 3, Item 10.
3.112. Twelve Transfer Point Dispatchers are dispatched to the six Massachusetts tmnsfer points (one transfer point for each town) at the Site Area
Emergency classification. Two road crew vehicles (tow trucks) are also assigned
to each transfer point at this time. Road crews are issued NHY ORO radios
upon arrival at the Transfer Points (Appl. Exh. 42, IP 2.10, 5.4.7H). These radios
allow them to communicate with the Transfer Point Dispatcher, Staging Area,
and EOC. Transfer Point Dispatchers are responsible for deploying road crews to
identified road impediments. Appl. Reb. No.9, supra, at 48-49; Appl. Exh. 42,
IP 2.10, 5.4.
3.113. Aerial surveillance of road network impediments is available by helicopters during acceptable flight conditions. Appl. Exh. 42, IP 1.3, Attach. 1;
Plan, Appendix C, LOA for use of helicopters. The helicopter pilot is briefed
and dispatched by the Evacuation Support Coordinator or his designee. Communications are routed through the helicopter company, which maintains radio
contact with their aircraft. Appl. Reb. No.9, supra, at 49.
3.114. 1iaffic impediment, road construction, and flood information will
also be available from local police and road departments via the local Emergency
Operation Centers (EOCs). The six Local EOC Liaisons, who are to report to
the local EOCs at the Alert classification, maintain contact with the Local EOC
Liaison Coordinator throughout emergency opemtions. Appl. Exh. 42, IP 1.8.
Any information on road impediments is expected to be available to the Local
EOC Liaison Coordinator. Appl. Reb. No.9, supra, at 49.
3.115. The Communication Coordinator at the NHY Offsite Response EOC
monitors all communications on the Massachusetts Governmental Interface
(MAGI) radio system. The frequencies monitored include state and local public
safety frequencies. Appl. Exh. 42, at 4.6-1. The Communication Coordinator keeps the Assistant Offsite Response Director, Response Implementation,
informed of important events (e.g., tmffic impediments) taking place as monitored from the Massachusetts communities. Appl. Exh. 42, IP 1.4, Attach. 2,
Step 7; Appl. Reb. No.9, supra, at 49-50.
3.116. The Applicants have committed to modifying SPMC § 3.6.5 and IP
1.11 in future revisions to include reference to bridges as potential impediments
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to evacuation traffic. Specifically, IP 1.11 will be revised to have the State
Liaison coordinate with the Massachusetts Department of Public Works to ensure
continued operation of the drawbridges. Any problems with bridges would be
reported to the Evacuation Support Coordinator in the EOC. Appl. Reb. No.9,

supra, at SO.
3.117. Communications procedures, as indicated above, call for field personnel to report traffic impediments via radio to the Evacuation Support Dispatcher at the Staging Area or to the Transfer Point Dispatchers at the transfer
points. The Transfer Point Dispatchers provide this information to the Evacuation Support Dispatcher. This information is then provided to the Staging Area
Leader who informs the Evacuation Support Coordinator in the EOC. Additionally, personnel in the EOC monitor all radio communications and they forward
impediment information to the Evacuation Support Coordinator as it is received.
[d. at 50-51.
3.118. The Evacuation Support Coordinator, in conjunction with the Staging
Area Leader, evaluates the impediment's impact on the evacuation roadway
network. A road crew is selected to respond and a determination is made
whether there is a need to reroute evacuation traffic (Appl. Exh. 42, IP 1.3,
Attach. 1). In making the road crew selection, consideration is given to which
crews are closest to the impediment and their respective direction of travel to
respond to the impediments. The Staging Area Leader then has the Transfer
Point Dispatcher contacted, via radio, to have the appropriate crew dispatched.
Appl. Reb. No.9, supra, at 51.
3.119. Following this, the Evacul\tion Suppon Coordinator and Staging Area
Leader continue to monitor the road crew's progress in responding to the impediment. If the crew encounters delays, the situation is evaluated and additional
crews are dispatched or other appropriate responses are formulated. After the
road crew(s) complete their response, they are available to be dispatched via
radio to other locations. [d. at 51.
3.120. The redundancy of the impediment response procedures (e.g., Staging Area Leader and Evacuation Support Coordinator concurrently evaluating
impediments; radio communications to road crews and other field personnel
from both the EOC and Staging Area) provides flexibility to ensure that an
appropriate and coordinated response is formulated and implemented for road
impediments under all scenarios. [d. at 51-52.
3.121. Any impediment, including localized flooding of roadways, which
is determined by the Evacuation Support Coordinator in consultation with the
Staging Area Leader to have a significant impact on evacuation traffic flow,
may require rerouting. This evaluation considers the impediment location,
time of occurrence, extent of roadway blockage, estimated time to remove
the impediment, and evacuation routes affected. To implement rerouting, the
Evacuation Support Coordinator and Staging Area Leader modify strategies
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at appropriate TCPs or relocate naffic Guides to direct evacuees along the
new route. Upon determination of the rerouting plan, the Evacuation Support
Coordinator informs the Public Notification Coordinator for incorporation into
EBS messages. [d. at 52.
3.122. During the exercise, two simulated traffic accidents were reported
in the Massachusetts portion of the EPZ. One simulated accident blocked an
on-ramp to a major evacuation route, and naffic Guides were reassigned to
establish new TCPs/ACPs in a timely manner. The second simulated accident
required the dispatch of road crews to remove the impediment. ORO assessed
and responded to both of these field problems correctly. Appl. Exh. 43F, at 227;
Appl. Reb. No.9, supra, at 52-53.
3.123. As noted earlier, the Town of Newbury takes the position that the
SPMC is deficient because in the event of a flood, Plum Island Thrnpike may
become impassable. An impediment of this magnitude would be identified
and considered in the early stages of an emergency, and responses would
be formulated, coordinated, and implemented with the appropriate governing
bodies. If the roadway remained impassable at the declaration of a General
Emergency, that fact would be considered in the PAR development process.
Appl. Reb. No.9, supra. at 53. In any event, the potential for flooding of EPZ
roads is not a defect in the SPMC. See Urbanik Dir., ff. 1'1'. 26.337, at 13.
3.124. Allegations were made to the effect that a certain B&M Railroad
Bridge located in Salisbury had the potential for having a large truck stuck in
it. The clearance at the bridge is 13 feet 3 inches which is higher than the vast
majority of trucks, and there are signs on the approach to the bridge warning of
its clearance. Appl. Reb. No.9, supra. at 56-57.
3.125. While it is thus highly improbable that a truck would become stuck
under the bridge, the diagram for TCP B-SA-Ol will be revised to include a
note to the naffic Guide that vehicles turning onto Route 1 should be limited to
those whose height does not exceed 13 feet 3 inches. Tall trucks will either be
directed to perform a U-turn using the store parking area in the northeast corner
of the TCP and return westward on Route 286 or be instructed to proceed south
on Route I, turn right (west) onto New Toll Road (just north of the bridge), and
proceed to 1-95. Reflecting the few vehicles potentially involved, this routing
will not have any material impact on the evacuation times. [d. at 57.
3.126. Staff witness Dr. Urbanik stated that while he believed certain
easily made refinements should be made to the traffic management plan, as
indicated above, the SPMC traffic management plan is adequate. Urbanik Dir.,
ff. Tr. 26.337, passim.
3.127. He also stated that in his opinion. the SPMC traffic management
plan is one of the most extensive in the United States and probably only one or
two others are even comparable to it. Tr. 26,389.
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3.128. The Board finds that the plan takes advantage of available opportunities to reduce evacuation times to as great an extent as is reasonably feasible.
Urbanik Dir., ff. Tr. 26,337, at 18. Further, the SPMC traffic management plan
utilizes appropriate and sufficient capacity-enhancing measures and other traffic
control strategies; and the SPMC has identified those actions that could significantly improve evacuation times, consistent with NUREG-0654, Appendix 4.

Id.

I.

Rulings of Law

3.129. This Board adopts the ruling of the Licensing Board in Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit I), LBP-85-12, 21 NRC
644, 724 (1985):
There are accidents that could progress to the general emergency stage before the EOC
or staging areas could be activated, and that would allow inadequate time to go through
ULCO's planned mobilization process before evacuatioo began. The Board can find no
defect in planning, however, since complete and timely mobilizatioo under those conditions
is simply impossible. The consequences of a failure to mobilize LERO before evacuation
begins are relatively small because an evacuatioo unaided by ULCO traffic guides could
still be accomplished although it would take more time than the cootrolled evacuatioo.

Additionally, as this Board has concluded on this same issue: "[T]he staffing
problem arises from a postulated rapidly developing accident at the very end of
the spectrum of accidents within the NUREG-0654 planning bases" and "[t]hat
particular accident sequence need not be isolated from all others for emergency
traffic management purposes." LBP-88-32, supra, 28 NRC at 795. Further,
this Board has recognized that evacuation would be implemented on an areaby-area basis and "[a]n evacuation of only a portion of the EPZ, even in a fastbreaking accident, will ameliorate or eliminate the problem of limited [staffing]
mobilization." Id.
3.130. ''There is no requirement under NUREG-0654 or under 10 C.F.R.
§ 50.47 that all emergency workers be in place before protective actions are
implemented." Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), LBP-85-14, 21 NRC 1219, 1352 (1985), aff'd. ALAB-836, 23 NRC
479 (1986).

J. Conclusion
3.131. The Board concludes that the traffic management plan included in
the SPMC is adequate and implementable.
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3.132. The Board concludes that the Applicants have made sufficient provision for the detection, analysis, and removal or avoidance of impediments during
an evacuation.
4.
A.

EVACUATION OF TRANSIT-DEPENDENT PERSONS

Background

4.1. Joint Intervenor Contention 7 asserts that the Applicants' bus routes
for evacuating transit-dependent persons are inadequate because they do not
afford the most expeditious evacuation of this population. Contentions Memo. at
11-24. The bases for the contention contain numerous allegations as to discrete
problems with the bus routes shown in the SPMC. [d.
4.2. FEMA has found the procedures for the evacuation of the transit
dependent to be adequate. Appl. Exh. 43C, at 64·65.
B.

Intervenors' Case

4.3. The Town of Newbury in its proposed findings argues that while
FEMA has found the evacuation procedures to be adequate, FEMA has not
found the bus routes, number of buses, or the designated roads to be adequate
for their intended purpose. TON PF 4.1.2. The Town of West Newbury joins
Newbury's assertion that the bus routes were not found to be adequate by FEMA.
TOWN PF 4.1.2.
4.4. The Town of West Newbury presented as its chief witness Mr. Albert
Knowles, the Town's Superintendent of Streets. Mr. Knowles testified that there
are no street signs at three intersections on the bus routes; that certain bus routes
are subject to flooding; that the bus transfer point is in a bad location, is too
small, and is subject to inaccessibility in a bad snowstorm; certain streets are
subject to blockage during snowstorms; that certain streets are too narrow to
accommodate both disabled vehicles and traffic flow; and, he states that delays
in the bus runs may result from inadequaCies with certain TCPs. TOWN Dir.,
ff. Tr. 16,621, at 12-14; TOWN PF 4.1.3.WN.a-e.
4.5. Mr. Knowles has no training in emergency planning or traffic management, and his experience in traffic management is limited to rerouting traffic
around road hazards. Tr. 16,647.
4.6. The Town of Newbury presented a panel of witnesses who testified
to various defects in the bus routes listed in the SPMC for the Town. TON
Dir., ff. Tr. 17,801, at 13-16. The Town asserts that buses will not be able
to complete their routes because evacuees will be utilizing both inbound and
outbound lanes for their evacuation; that certain bus routes become impassible
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during storms; that heavy evacuating traffic on Route 1 won't give buses an
opportunity to cross Route 1 at intersections; that traffic congestion will prevent
buses from picking up evacuees; and, that the narrowness of the roads at certain
locations will prevent buses from passing in opposite directions. TON Dir.,
supra, at 13-16; TON PF 4.1.5(a)-(g).
4.7. The City of Newburyport presented Mr. E. James Gaines, Director
of Planning and Development for the city, and Marshall O'Connor, head of the
city's police department, as its witnesses to address Contention n-7.
4.8. The City of Newburyport contends that the Applicants' plan for
transit-dependent persons is inadequate to retrieve and evacuate this population
in a safe, timely, and efficient manner. The City asserts that delays caused
by traffic congestion, the lack of TCPs at intersections in the City, and the
unavailability of buses would all defeat the Applicants' plans. Moreover, the
City argues that the bus routes only skirt densely populated areas requiring
residents to walk Significant distances to be picked up. It also contends that the
transfer point is inappropriate because it is located in a flood plain and is too
small for its intended purpose. O'Connor Dir., fr. 'fr. 16,458, passim; Gaines
Dir., ff. 'fr. 16,552, passim; CON PF 4.1.1-8.
4.9. Mr. Gaines admits to no expertise in emergency planning. 'fr.
16,556. He also admitted under cross-examination that he had not examined
the SPMC, but rather had relied on what the City'S counsel had represented to
him. 'fr. 16,562-63. Mr. Gaines was unable to say with any accuracy that other
buildings relied upon by the City for emergency facilities, including one on the
same street as the transfer point, were outside of the flood plain on which he
focused his testimony. 1'1'. 16,584-85. As for his opinion that the transfer point
was too small, Mr. Gaines admitted that he applied no standard whatsoever to
the physical space available in order to reach that determination, and that, if
he had applied the numerical standard he previously has used in his capacity
as Planning Director, then the space was big enough to accommodate 2000 or
more people. 'fr. 16,591-92.
C.

Applicants' Case

4.10. In response to the Intervenors' allegations, Applicants submitted the
testimony of a panel of witnesses consisting of Stephen M. Baldacci, the Emergency Planning Technical Issues Coordinator of New Hampshire Yankee (NHY)
(Qualifications, ff. 'fr. 17,318); Anthony M. Callendrel1o, Manager of Emergency Preparedness Licensing of NHY (Qualifications, ff. 'fr. 17,318); Edward
B. Lieberman, President, KLD Associates (Qualifications, fr. 'fr. 17,318); and
Dr. Dennis S. Mi1eti, Professor of Sociology and Director of the Hazards Assessment Laboratory, Colorado State University (Qualifications, ff.1'1'. 17,318).
Appl. Reb. No: 9, ff. 'fr. 17,333, at 57-109.
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4.11. The Board finds these witnesses to be competent to serve as witnesses
on the subjects they addressed.
4.12. Evacuation bus routes were initially developed for the six Massachusetts communities by emergency planners under the direction of Massachusetts Civil Defense Agency (MCDA) with input from En planning contacts (e.g., local civil defense directors, selectmen) in each of the six Massachusetts communities.37 The routes were designed to start at the Local Staging
Area (i.e., 1hmsfer Point) and extend through the town to form a closed path
while generally following the guidelines stated below:
a No house would be more than approximately one-half mile from a
bus route;
b. Buses would not back-track on the same route where possible; and
c. Buses, in general, would follow the directions provided at the Traffic
Control Points.
Appl. Reb. No.9, supra, at 58-59.
4.13. In developing the SPMC bus plan, NHY relied on the bus routes
developed by MCDA. Once the routes were designed, a field verification was
done to ensure that the roadways were correctly shown on the map. Due to
changes in the locations of the 1hmsfer Points (i.e., Local Staging Areas), the
evacuation bus routes were slightly modified. [d.
4.14. A comprehensive field study was conducted of the evacuation bus
routes for all six SPMC communities between November 7 and 15, 1988.
Standard full-size school buses were used for field verification of the evacuation
bus routes. The buses were 9 feet 6 inches wide with both mirrors extended and
7 feet 6 inches wide with mirrors retracted. Thus, at least 17 feet of road width
(pavement plus shoulders) was needed for two buses to pass each other. The
weight of the bus was 26,600 pounds when empty. The field study consisted
of three separate runs. First, specific roadways where potential problems had
been identified through drill comments, exercise comments, and contention bases
were driven with a bus to assess the existence or severity of the stated problems.
Road measurements, where appropriate, were taken at the observed narrowest
point on roadways to determine if the road was wide enough to accommodate
an evacuation bus and opposing traffic. Second, all routes were driven with
automobiles to verify the information on the bus route maps regarding the
existence of street signs, landmarks, roadway configuration, and correct labeling

37 Intenman admit that tho bus raJa were initially developed unclei' tho cIirectian t:L tho MCDA and local
1DIIDicipalitiea. Howew:r. they usat that the Cammcn--.hh and thOle lame local m~es abandcned
effOlU to CYlcuaco the Plblic using the baa CYlcuaticn lChcme after they cmcluded that local cmdilians made
lOch pbnnm, JmpOllible. CON PI' 4.1.11. They alate that tho plans were rejected by tho Ccmmon--.hh u
"unacc:eptablo and inadequate." TOWN PI' 4.1.11. The Baud ~ thlt wbile tho Attorney General',
office hal rejected the MCDA plana, _ bne 110 Qpe!\ U:atimcny to establish tha, the plans were rejected by the
Common-.llh',
plluuvn.

--,.,-1tC1
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of streets. A set of criteria was developed and given to the personnel to direct
them in the method that should be followed when driving the routes. Third, all
bus routes were driven with buses to verify that a bus could perform all turn
movements and to record route distances. [d. at 58-60 and Attachs. I and J;
Te. 17,384, 17,419-20.
4.15. As a result of this field survey, four out of the twenty-six evacuation
bus routes were revised and then rerun to record route distances. An analysis was
then performed to determine new bus route transit times, total trip completion
times, and the number of buses to be allocated to each route. Appl. Reb. No.9,
supra, at 60 and Attach. K.
4.16. The Applicants have committed to certain changes in °bus route maps
which will clarify and make them more uniform; Applicants have also committed
to certain route changes in light of the field surveys that have been done. [do at
60-63. The Board requires these changes to be completed in the next revision
of the SPMC.
4.17. Applicants' panel testified as to how the bus transfer points will
operate, how the estimates of transit-dependent persons were made, how the
number of runs to be made was determined, the duties of the Route Guides, and
how the Route Guides will interface with the Bus Drivers. [d. at 63-67. The
Board finds all of these procedures and estimates to be reasonable.

D.

Bus Route Adequacy

4.18. Allegations that certain roads are too narrow "at their narrowest
point" to allow for buses to pass in opposing directions are truisms that carry
little weight in the context of the adequacy of the bus routes. TON PF 4.1.5(e).
The allegation hangs on the highly improbable chance of two buses meeting
exactly at the narrowest point of the road. Furthermore, there is a logical and
commonplace solution if this improbable situation is ever encountered - one
bus waits while the other advances through the narrow portion of the road.
4.19. Allegations that evacuating traffic will occupy inbound traffic lanes
and thereby prohibit the buses from making their runs are without merit. Such
aberrant driver behavior was rejected in the NHRERP Partial Initial Decision.
LBP-88-32, supra, 28 NRC at 746-47.
4.20. The Intervenors' allegation that there are inadequate TCPs in the
towns to allow for expeditious traffic flow and alternating flow at intersections
other than those found on critical pathways has been dealt with in Section 3,
supra, and those TCP numbers have been found to be adequate. The argument
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is a staffing argument and it disregards potential availability of the response of
local officials and other resources.38
4.21. Even in a full evacuation, buses are not expected to encounter undue
delays when crossing heavily congested evacuation routes. The evacuating
vehicles will permit the bus to get through. The amount of time spent by
evacuees waiting in personal vehicles for the bus to cross the evacuation route
will be minimal. The backed-up traffic will quickly rejoin the original line of
evacuating traffic due to the fact that minimal forward progress would have
occurred in the time span it took for the bus to cross the evacuation route.
The evacuees will reason that the impact on their exiting the area would be
insignificant. Appl. Reb. No.9, supra, at 68.
4.22. During actual emergencies people abandon personal forms of identification and personal interests, and they identify with the entire human collective
or community that is threatened. There is a dramatic decline in activities and
behavior that run counter to the good of the collective and those that are based
in individual or personal interests, and a dramatic increase in acts and behavior
that bring people together and help one another. People respond by helping
other human beings who are in need of help. This would include stopping to
enable an evacuation bus to cross an intersection so it could pick up people in
need of transportation. [d. at 68-69.
4.23. To evaluate the potential for area-wide flooding, flood plain maps
were obtained from the Flood Map Distribution Center in Baltimore, Maryland,
for the Town of Newbury, the City of Newburyport. the Town of Salisbury, and
the Town of West Newbury. Flood plains are classified into I-year, lO-year, 50year,70-year, loo-year, and SOO-year intervals based on the expected occurrence
of a major flood incident in the respective time period. The roadways identified
in the Intervenors' contention bases as problematic all fall into either the 100year or 500-year flood-plain intervals. This translates into the probability of
0.01 or 0.002 that major flooding will occur on these roadways in any year.
Therefore, it is highly unlikely that these roadways will be rendered impassable
by flooding concurrently with an emergency at Seabrook. [d. at 69.
4.24. Due to certain weather conditions, evacuation buses might encounter
sections of roadway that may be covered by water. An evacuation bus would
still be able to traverse roads and pick up transit-dependent evacuees, depending
on the level of flooding. Buses used in picking up transit-dependent residents
have a clearance of approximately 15 to 20 inches from the road surface to the
tailpipe. This distance is the limiting factor for buses traversing flooded routes.
38 We take note that Intervenors are again postulating accident scenarios tailored to fit their aUegatim!. While the
TCP argument, centering on traffic cmgestion. comes from the ext=ne end of the speetnlm of seenari"" (fastbreaking accidentlpeak tnnsient populatim/sunny summer weather), aUegalim! with reganl to Transfer Points
focus m evacuees facing inclement weather. Allcgatims with respect to flooding oC roads and buildings disregard
what measures local officials and residents would have taken prior to the flooding actuaUy taking place.
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If a segment of roadway that appears to be impassable due to local flooding or

some other obstacle is encountered, the Route Guide is to contact the Transfer
Point Dispatcher and, using the detailed route map (Appl. Reb. No.9, supra,
Attach. L), determine alternate roadways available to rejOin the assigned route.
The Route Guides will "report any obstacles, stalled cars, or other impediments
to traffic flow ••• to the Transfer Point Dispatcher ••." (Appl. Exh. 42, IP
2.10, at 26). SPMC procedures call for the evaluation of constraints such as
"road conditions, current weather conditions, and special evacuation problems."
If a significant rerouting is necessary, as determined by the Evacuation Support
Coordinator, Traffic Guides will be reassigned as necessary (Appl. Exh. 42, IP
2.11, at 5, step 5.1.7). AppI. Reb. No.9, supra, at 69-70.
4.25. The evacuation of a school or special facility is accomplished by
dispatching all necessary buses with one Route Guide to the facility.39 This has
been referred to as the use of convoys. Forming convoys of vehicles is a common
practice in the military. The formation of buses into convoys provides greater
assurance that all buses will reach their common destination in a timely manner.
Convoys will travel at posted or prevailing speeds, whichever is lower, subject
to maximum speeds of 50 mph on the interstate highways and 45 mph on all
other roads. Any difference in travel speed for a convoy relative to a collection
of single buses has a negligible impact on response time. fur example, the time
difference to travel 60 miles at 50 mph instead of 55 mph is less than 7 minutes.
[d. at 70-71.
4.26. Convoys of buses should encounter less difficulty than single buses
when entering an EPZ during an evacuation. It is far more efficient to move
buses through an intersection as a convoy than it is to move single buses. The
competing traffic flow is interrupted only once by a convoy instead of multiple
times for individual buses. 1d. at 71.
427. Finally, the Applicants' wi blesses addressed the many-detailed bases
admitted in connection with n-7 in similar detail. 1d. at 71-109. The Board finds
that these bases have been fully and satisfactorily addressed by this testimony.

E.

Rulings or Law

4.28. "Members of the public, without specific direction, would remove
impediments to evacuation and other such tasks." LBP-88-32, supra, 28 NRC
at 750.
4.29. "Any evacuation - tornado, earthquake, hurricane, or chemical
hazard related - may require evacuees to brave adverse weather conditions."
1d. at 695.

39 This issue hu alIo been adclreued in Secticn 2, Np/'tl -
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EI'EI for .pecW. f.cilitiea.

F.

Conclusions

4.30. The Board concludes that the bus routes in the SPMC, with the
commitments that the Applicants have made on the record of this proceeding,
are adequate for the purpose intended and are implementable.

5.
A.

PERSONNEL AND TRAINING

Background

5.1. The SPMC hearing record on training initially focused on the general
methodology used to create the training program. Then, considerations were
given to the adequacy of expected prerequisite experiences and appropriate
training for several ORO positions. The positions reviewed included 1iaffic
Guides, Public Notification Coordinators, Bus Drivers, and Protective Action
Recommendation (PAR) decisionmakers.
5.2. The record on staffing of the ORO with adeqUate personnel concentrated on whether second-shift personnel will be adequately staffed and trained
since some Yankee Atomic Electric Company personnel will be used for secondshift staffing. Discussion concentrated both on the continuous 24-hour staffing
and on the evacuation-specific and evacuation support-related positions used
only during an evacuation.
5.3. Six contentions were litigated which dealt with the subjects of
personnel and training. These were JI Nos. 9, II, 12, 13, and 15, and MAG
EX-14.
5.4. The Attorney General's witnesses on the remaining contentions
were Dr. Howard Harris (Harris Dir., ff. Tr. 26,156, passim); Dr. Thomas
J. Adler (Adler Dir., ff. Tr. 26,265, passim); Dr. T. Michael Carter (Carter
Oir., ff. Tr. 27,546, passim); Dr. Robert L. Goble (Goble Oir., ff. Tr. 24,125,
passim); and Arthur Lonergan (Lonergan Dir., ff. Tr. 23,317, passim) in a panel
with Dr. Kenneth Peelle, Sister Paula Bradley, and Sister Doris Brouillette.
5.5. Applicants presented a panel of witnesses on these contentions consisting of Anthony M. Callendrello, Manager, Emergency Preparedness Licensing for NHY (Qualifications, ff. Tr. 17,318); S. Joseph Ellis, Manager, Response
and Implementation, New Hampshire Yankee (Qualifications, ff. Tr. 27,367);
Catherine M. Frank, Emergency Planner, ImpeU Corporation (Qualifications,
ff. Tr. 23,530); and Thomas F. Grew, Specialty Training Manager, New Hampshire Yankee (Qualifications, ff. Tr. 27,367). Appl. Reb. No. 20, ff. Tr. 27,388,
passim.
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B.

Staffing

or ORO

5.6. FEMA has found SPMC staffing to be adequate. Appl. Exh. 43C, at
13. See also Tr. 18.836. FEMA is also confident that the personnel pool drawn
from the Yankee Atomic Electric Company is capable of providing individuals
with the appropriate skills for a second shifL Tr. 19.170. 22.613.
5.7. n-9 raises the issue of whether there are in place sufficient procedures to execute the SPMC in the event that an emergency occurs when one or
more unions at one or more of the companies from whom ORO members are
drawn are on strike. Contentions Memo. at 24.
'
5.8. No direct testimony in support of Contention n-9 was filed by the
Intervenors. The Attorney General stated that the case would be made on
this contention by cross-examination of FEMA witnesses. MAG Trial Brief
(2{l1/89). at 8. The Attorney General did not cross-examine on this subject.
Therefore, the rebuttable presumption of overall planning adequacy results in a
finding for the Applicants with respect to Contention n-9.
5.9. n-11 and n-12 raise the question of whether the SPMC provides for
adequate staffing to sustain an emergency response. whether there is sufficient
manpower to staff a second shift, whether the second shift has received adequate
training, and whether a single shift plus 20% is adequate for certain evacuationspecific personnel. Contentions Memo. at 24-26.
5.10. Second-shift staffing for certain positions will be requested and
supplied through Yankee Atomic Electric Company by means of the Yankee
Atomic Mutual Assistance Plan. The second-shift supervisors. however, do
come from the ORO. Tr. 19,174. Second-shift staffing from Yankee Atomic
Electric Company will be briefed by the personnel they replace to the extent
necessary. Appl. Em. 42. at 2.1-1, IP 2.11. IP 2.17, IP 3.2. IP 3.5, IP 2.9;
Appendix I. Specifically. second-shift Traffic Guides will receive training and
orientation before they are dispatched to the field. Then, upon reporting to
a specific TCP, the first-shift Traffic Guide will brief the second-shift Traffic
Guide on the existing situation and procedures to be followed. SPMC IP 3.2,
Attach. 2. B17, at 12-13; IP 3.2, at 4.5,7.
5.11. Those personnel used to staff the evacuation support second-shift
pOSitions have the required technical sldlls and are capable of performing the
required functions. The only training required for them at the time of an
emergency would be orientation to the ORO, that is, as to where. when. and
to whom they report Information such as the specific report forms utilized by
the ORO for recording and reporting information and the particular equipment
and techniques to be employed are supplied by ORO personnel when reserve
personnel report to their assigned locations. Tr. 19,163-64. 19,174-75. 19,177,
22,613. 25,512. See also Appl. Exh. 42, IP 2.9, at 7, 10; Appendix I, at 1-3, IP
3.5. at 4, 5 and Attach. 2, at 3.
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5.12. FEMA wibless Donovan testified that the Applicants demonstrated
shift change capability at both reception centers during the exercise, including
shift change capability for evacuation monitoring positions. Tr. 18,685, 19,163.
See also Appl. Exh. 43F, at 240. Personnel provided through the Yankee
Mutual Aid Program would be drawn from a group of people who already have
preidentified skills and knowledge of radiation monitoring equipment and other
knowledge necessary to be able to perform designated tasks. Tr. 18,688, 19,126.
See also Appl. Exh. 41, at 658,662, 663. FEMA observed from the exercise
that those Yankee Atomic Staff designated as the second shift for monitoring
positions were as adequately trained as first-shift personnel. Tr. 18,686, 18,691,
19,160. FEMA observed that the second shift was able to step in, receive a
turnover shift briefing, and use the instruments and demonstrate its proficiency
just as the first shift did. Tr. 19,164-65, 22,613. FEMA wibless Donovan
testified that the supervisors for the second shift have been preidentified and
trained. Tr. 18,687.
5.13. Evacuation-specific personnel for which there is only one allocated
shift in SPMC include dosimetry record keepers and route guides and the
contract personnel for vehicle drivers and road crews. Dosimetry record keepers
are to be mobilized at the Alert stage, and route guides are to be mobilized at the
Site Area Emergency stage. SPMC Figure 2.1-1. Even though these personnel
will only be needed through the period of an evacuation, some evacuations under
the SPMC have evacuation time estimates as much as 9 hours. fur the most
part, evacuation time estimates are in the 6- to 7-hour range. Appl. Reb. No. 16,
ff. Tr. 26,681, Attach. D. In an emergency where it takes longer than 3 hours
to move from an Alert, or Site Area Emergency, to a General Emergency, it
is possible that some evacuation-specific personnel might be on shift as much
as 12 hours. However, the stress level of activity would not start immediately.
The peak activity would typically occur initially and then fall off. This is
a satisfactory situation for proper performance, and the evacuation-specific
personnel are already scheduled for a 12-hour shift
5.14. The Attorney General offered no testimony and elicited no statements
involving personnel staffing that contradicted the rebuttable presumption of
adequacy arising from FEMA's evaluation. Tr. 18,679-703, 19,160-87.

C.

Training ORO Personnel

5.15. JI-13 raises the issue of whether SPMC requires the proper prerequisite experience for certain of the positions in the ORO, viz, Traffic Guides,
Public Notification Coordinators, PAR decisionmakers, and Bus Drivers, and
also whether the training provided for those positions is adequate. Contentions
Memo. at 27-28.

473

5.16. FEMA has found that the prerequisite experience required for these
poSitions and the training provided are adequate. Appl. Exh. 43C, at 10-11,
95-100.
5.17. Dr. Harris criticized the training given to ORO Traffic Guides, EBS
message drafters, and PAR decisionmakers. [d. at 4. He testified that the
training program does not have: (1) "meaningful verbal learning situations";
(2) a precise definition of prerequisite experience for the three positions; (3)
any overall instructional plan; (4) a proper use of an approach of "shortterm recall"; (5) "instructional linkages" between classroom and exercise; (6)
sufficient instructor training; and (7) effective testing without open books. He
concludes that the training is fragmented, and must be totally revamped. Harris
Dir., supra, at 5-14. Dr. Harris' review was mainly focused on program design
rather than a review of instructional materials and guidance for tabletops, walkthroughs, and drills. Tr 26,214-16.
5.18. As noted earlier, FEMA did not identify any deficiencies in the
graded exercise. FEMA's basic view is that a full-participation exercise is the
best method of testing training adequacy. Tr. 4602-03, 4074, 4088-89. Attorney
General's witness Dr. Harris does not seem to contest this theory. Dr. Harris has
never participated in a major FEMA exercise and does not know what aspects
of the training program were exercised. Thus, he has limited basis to testify as
to whether his desired "linkages" took place or whether or not tasks had been
learned. Tr.26,199-205.
5.19. It appears that Dr. Harris, in the main, is concerned with what
appears to him to be a lack of documentation as to training program design
rather than making an assertion that, in fact, the training program is deficient.
See Tr. 26,196, 26,197, 26,217, 26,262. Specifically, he indicated that he hadnot seen a task analysis, although he did not dispute evidence that a task analysis
had been completed. Tr.26,196. Significantly, he di<! not claim to challenge the
content of the training modules he reviewed. Tr.26,195-99. In fact, he shared
in a concern expressed by a member of the Board that his testimony seemed
to be the result of a superficial review limited to two sections of the SPMC,
Section 6 and Appendix K, and a number of training guides without the benefit
of a thorough review of other materials that must have preceded the drafting of
these materials. Tr.26,218.
5.20. A job analysis was performed in accordance with Institute of Nuclear
Power Operations (INPO) training development principles as the basis for the
ORO training program. Tr. 27,403-09. See also Appl. Reb. No. 20, supra,
Attach. C.
5.21. The training program was developed to meet the planning guidance
set out in NUREG-06S4, Rev. I, Supp. I, § 11.004. Appl. Reb. No. 20, supra,
at 4-5. The methodology used in developing the training program is Training
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System Development (fSD); this method is endorsed by INPO and has been
found to be effective in the training of onsite emergency responders. [d. at 5-7.
5.22. The training program has been modified since its initiation, and
Appendix K of SPMC commits the Applicants to an ongoing progrnm of training
improvement. [d. at 8-9.
5.23. A total of twenty-one training modules has been developed for
instruction of ORO personnel. [d. at 3. After completion of all training modules
required for a poSition, an ORO member must then demonstrate satisfactory
performance in a tabletop demonstration. [d. at 9-10.
5.24. Once ORO personnel are initially qualified, their training continues
with drills and additional training activities. Supplemental training, above
and beyond the required classroom modules, may be scheduled in response
to: changes to the emergency plan or implementing procedures, performance
evaluations such as drill or exercise comments, and requests or recommendations
for the development of additional training. [d. at 10-11.
5.25. Prerequisites are provided in the SPMC as screening criteria for the
selection of individuals to fill ORO positions. The prerequisites alone do not
qualify a volunteer to perform a specific job. Meeting the prerequisites for a
given position does, however, indicate that an individual is capable of completing
training and then becoming qualified. As stated in the SPMC, § 2.1, prerequisite
experience "is required for training and qualification," leading to placement in
a given position. The initial development of prerequisites and refinement of
screening criteria were iterative, relying on the ongoing development of the
basic position descriptions during the planning process. [d. at 1-2.
5.26. ORO personnel recruitment and screening were conducted in the
following manner. Applications were accepted and reviewed to determine
the best candidates for each position. Approximately 2000 applications were
received to fill approximately 1000 ORO noncontract positions. The applications
were grouped by using job-specific prerequisite requirements established in the
SPMC as initial guidelines. Once grouped, the applications were reviewed to
determine which of the individuals had the combination of background, work,
and educational experience best suited to filling a given position. To obtain
additional input, contacts were made with individuals who either supervised or
worked with the Applicants. Individuals were assigned to positions that would
best utilize their previous experience. [d. at 2.
5.27. One generally applied screening criterion for all positions was to
give priority to personnel who had prior experience in emergency response. The
Applicants considered utilities to be a good source forrecruiting such individuals
because utility workers routinely respond and work under emergency conditions.
In addition, because utilities share common job titles and work functions, they
also share a common understanding of the general level of expertise, training,
and experience required for those titles and functions. Thus, NHY could assume
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that a utility dispatcher could be trained as an ORO dispatcher. By recruiting
noncontract position volunteers from a uniform environment, NHY could utilize
the applications to make a preliminary assessment of training requirements.
Once individuals were selected for positions in the ORO, they were entered into
the training program. Use of the present SPMC prerequisites for recruitment
results in the identification of personnel who are able to successfully complete
training. Their performance was demonstrated to be adequate during the FEMAobserved 1988 exercise. [d. at 2-3.
5.28. Attorney General's witness Dr. Harris disagrees with the Applicants'
testing of ORO members through the use of open-book tests. 'fr. 26,220.
Applicants utilized this methodology to reinforce the use of procedures and
position-specific materials by ORO members. 'fr.27,520-23.
5.29. According to Mr. Grew, the Applicants rely on evaluation forms
filled out by the trainees as one form of feedback on the training program.
This feedback pertains to the conduct and delivery of the training, sometimes
on the plans and procedures. This feedback is in addition to the evaluation
using the open-book tests. The record reflects that student feedback has proven
an effective process for improving both the training program and the overall
program for emergency response. 'fr.27,521-22.
D.

Training of Traffic Guides

5.30. Attorney General's witness Dr. Adler criticized the training given to
'Ii'affic Guides. According to Dr. Adler there are two deficiencies in the training
program. These are: (1) an absence of instruction on how to direct traffic
efficiently, and (2) a lack of detail in describing the traffic control function. Adler
Dir., supra, at 5. Dr. Adler was concerned that the 'fraffic Guides are not told
the assumed cycle lengths (i.e., "green time'') that are used in Em calculations
(75 seconds). He further expressed concern that no formal instruction is given
on hand motions. [d. at 6-7. Another problem he suggests is that the 'fraffic
Guides are not instructed as to the overall meaning of their post and thus do
not know when it would be all right to hold up traffic to answer questions.
Dr. Adler complains that there is no written instruction or training on traffic
cone placement other than ACP{fCP diagrams. He is concerned that there is
allegedly no training on how to give details for an accident report; and no
instruction on when a 'Ii'affic Guide without a radio should leave his or her
post to tell a 'Ii'affic Guide with a radio of a road impediment. Finally, he also
claims that there is a need to have all 'Ii'affic Guides actually direct traffic flows
at congested intersections as a part of their training in order to ensure that they
can do their assigned job. [d. at 9.
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5.31. FEMA found that the NHY ORO demonstrated that it had the
organizational ability and resources to control evacuating traffic and to control
access to restricted areas. In particular, "naffic Guides • • • were found to
be welI-equipped and prepared for their mission." Appl. Exh. 43F, at 226;
Appl. Reb. No. 20, supra, at 33.
5.32. Dr. Adler has had no hands-on traffic direction instruction which
included hand signaling training but he nevertheless asserts that he has directed
traffic and trained other individuals to direct traffic in certain situations as part
of his business. 1'1'. 26,266-67. He, himself, has no formal training in this
area. Tr.26,302-03. Dr. Adler believes 1 hour of classroom traffic management
training would suffice. Tr. 26,312.
5.33. While Dr. Adler states that the maintenance of an exact green time
of 75 seconds is not absolutely critical; what is critical is that the interval of
"green time" not be allowed to be so short as to delay the traffic flow. The
"green time" should not be permitted to be shortened to a frequency of say less
than every 30 seconds. Tr.26,310. As noted by Mr. Lieberman, if the "green
time" is longer than 75 seconds it will make no difference with respect to the
IDYNEV model time estimates. AppJ. Reb. No. 16, supra, at 6-7.
5.34. The Traffic Guides are instructed to use their discretion and apply
common sense in handling traffic streams in changing direction of flow; not
to change too frequently; to determine the length of flow by the amount of
backup heading in each direction and waiting time; and to keep traffic moving.
Tr. 27,423, 27,451. It seems reasonable that cycle time would be maintained
greater than a frequency of every 30 seconds by these instructions to the naffic
Guides.
5.35. Dr. Adler's concerns that the naffic Guides are not provided with instruction on the cycle lengths assumed in the IDYNEV model are not significant
because the model's cycle length is arbitrary and is insensitive to differences
between the actual "cycle length" representing the actions of the naffic Guides
and the 75 seconds used in IDYNEV unless the cycle time goes to less than 30
seconds. 1'1'.26,310,26,494-95. See also Appl. Reb. No. 16, supra, at 6-7.
5.36. The criterion applied in screening Traffic Guide recruits was to
identify as many volunteers as possible with traffic direction background. In fact,
fifty persons have been recruited for this position who have had prior experience
in public safety functions including directing traffic. Appl. Reb. No. 20, supra,
at 31.
5.37. An adequate training module has been developed for the training of
Traffic Guides. [d. at 32 and Attach. L.
5.38. Traffic Guides are provided written instruction in their procedures on
the placement of cones. This instruction, used in conjunction with the specific
TCP or ACP intersection map, provides guidance on cone placement Traffic
Guides are also trained to report the exact location of impediments including
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accidents (town, route or street, direction of travel, and nearest intersection)
and the extent of damages (injuries, hazards, types and numbers of vehicles
involved). Appl. Reb. No. 20, supra, at 32.
5.39. Traffic Guides are required to attend six training modules comprising
approximately 10 hours of instruction. These modules are: Emergency Plan
Overview, Staging Area Operations, Traffic and Access Control, Procedure
Checklists, Tabletop, and Communications. Supplemental training sessions
were conducted on November 9, 1987, and June 7, 1988, which involved the
practical aspects of controlling traffic, i.e., directing actual traffic through mock
intersections. This supplemental training will be incorporated into the training
for all Traffic Guides. Appl. Reb. No. 20, supra, at 32-33. The direction of
traffic at mock intersections is a form of "hands on" training. Tr.27,454-55 •
. 5.40. Actual experience is of limited utility for a Traffic ,Guide; the
diagrams give procedural direction and the task involved simply is not all that
difficult. Tr. 27,458-59, 27,465. See also Tr. 26,266-67.
5.41. Law enforcement functions play no role in the Traffic Guide duties.
Appl. Reb. No. 20, supra, at 32.

E.

Training or Bus Drivers and Route Guides

5.42. With respect to Bus Drivers, the prerequisites are experience as a
Bus Driver and requisite license. There are no emergency-specific aspects to
the tasks assigned in the SPMC definition of Bus Drivers. Drivers are required
to do what they normally do, which is drive buses. No special procedures or
training are required because bus operation does not change when a bus is used
during an emergency. The navigation of designated routes is defined as the
responsibility of Route Guides. [d. at 34.
5.43. While SPMC provides Route Guides to accompany contracting Bus
Drivers, it does not provide any Route Guides to accompany van, station wagon,
wheelchair van, or ambulance drivers to their destinations in the EPZ. SPMC
2.1.1 .. Fig. I, IF 2.10 and 2.11. Although companies providing these services
may be located outside the EPZ, Route Guides are not needed, since these
vehicles are not required to follow a predetermined route to accomplish their
objective as assigned by the plan to arrive at a specified assigned destination.
5.44. The number of Bus Drivers required to implement the SPMC is
367. The number of Bus Drivers currently available on the NHY ORO bus
driver roster is (as of February 22, 1989) 673. The number of Bus Drivers
who have received the training modules as of February 22, 1989, is 531.
Appl. Reb. No. 20, supra, at 35.
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F.

Training of Public Notification Coordinators

5.45. With respect to the Public Notification Coordinator the prerequisite
established in the SPMC is public information experience. The Public Notification Coordinator is responsible for a timely and Coordinated activation of
the Public Alert and Notification System, development of Emergency Broadcast
System (EBS) messages, and coordination of EBS messages with New Hampshire and Massachusetts. SPMC, at 2.1-13. Appl. Reb. No. 20, supra, at 29.
5.46. In developing an EBS message, the Public Notification Coordinator
will use one of several types of messages, in accordance with IP 2.13. One type
may be the prerecorded messages in place at the EBS radio station. In this case,
no modification of the messages will occur. Appl. Reb. No. 20, supra, at 29.
5.47. The second type of message that may be used is a prescripted message. In this case, the Public Notification Coordinator will finalize a prescripted
message by inserting information such as the names of the communities affected.
The prerecorded and prescripted sample messages utilized by the Offsite Response Organization were based on the messages used in the NHRERP and have
been reviewed by Dr. Mileti to ensure that they properly account for human behavior and have the attributes needed for good emergency information. [d.
5.48. The Public Notification Coordinator may need to modify or originate
an EBS message. These messages will be developed using the prescripted
messages as a basis •. Once the message is developed. the Public Notification
Coordinator is required by procedure to obtain the review and approval of the
message from the Offsite Response Director. In all cases, the EBS messages will
be provided to the Commonwealth for their review, input. and concurrence with
the content. In addition, the Offsite Response Director will obtain concurrence
from the Commonwealth before a message is issued. [d. at 30.
5.49. Attorney General's witness Dr. T. Michael Carter gave his view
that the ORO Public Notification Coordinators are neither well educated nor
trained. Carter Dir., ff. Th. 27.546, passim. This view of Public Notification
Coordinators appears to be based upon a deposition regarding the actions of a
single individual, the ORO Public Notification Coordinator for the Red Team
during the 1988 exercise, in making modifications ofprescripted EBS messages.
MAG Exh. 126. The Coordinator did not have the stated prerequisite experience
required for ORO Public Notification Coordinators. Th. 27,4TI-83. Although
this was a weakness in the selection and training of the Public Notification
Coordinators, it did not demonstrate an overall inadequacy in the training

program.
5.50. During the 1988 exercise, both FEMA (and, indeed, Mr. CalIendrello) identified this weakness in the training of the Public Notification Coordinators, and FEMA designated this as an Area Requiring Corrective Action (ARCA). This did not reach the magnitude of a deficiency. To address
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this ARCA, New Hampshire Yankee has committed to providing to the Public Notification Coordinators additional training dealing with the modification
and development of EBS messages and the characteristics of good emergency
messages. Appl. Reb. No. 20, supra, at 30.
5.51. Such training will be in addition to the required classroom instruction of approximately 15 hours. This training consists of: Emergency
Plan Overview, Emergency Management, Public Alert and Notification System
(PANS) Activation, EOC Operations, Transportation, Procedure Checklists, and
Tabletops. 1d.

G.

Training of ORO Decisionmakers

5.52. Finally, the Attorney General's witness Dr. Goble testified that there
was insufficient training for the ORO decisionmakers to provide assurance that
they will issue proper PARs. Goble Dir., ff. Tr. 24,125, at 21-22,25-27.
5.53. Applicants described in detail the experience required and training
given with respect to the area of protective action decisionmaking for the five
positions challenged by the Attorney General - Offsite Response Director,
Radiological Health Advisor, Technical Advisor, and the two Assistant Offsite
Response Directors (Appl. Reb. No. 20, supra, at 12-28) - and the Board finds
this element to be satisfactory.
5.54. Dose/accident assessment training is provided to the Technical Advisor and to the Accident Assessment Coordinator, who reports to the Radiological
Health Advisor. The Technical Advisor and the Accident Assessment Coordinator are responsible for actual performance of dose/accident assessment and
for providing this information to the Radiological Health Advisor for use in the
formulation of a PAR. Appl. Reb. No. 20, supra, at 23-26; Tr. 27,516-19.
5.55. In evaluating the ability of the NHY ORO to make appropriate protective action decisions, FEMA stated that "[o]veraII, the NHY ORO EOC staff
performed in a very commendable and satisfactory manner." Appl. Exh. 43F,
at 213; Appl. Reb. No. 20, supra, at 28.

H.

Fear of Personal Liability

5.56. fl-15 raises the question of whether ORO workers will shirk from or
perform less than optimally in their duties because of fear of personal liability.
Contentions Memo. at 28.
5.57. Due to the vague and speculative nature of this assertion, the Board
admitted the contention only on the condition that the Attorney General carry
the burden of going forward with the evidence. Memorandum and Order - Part
I (Ruling on Contentions on the Seabrook Plan for Massachusetts Communities)
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at 106-07 (July 22, 1988) (unpublished). However, no direct testimony was
offered by the Intervenors on this contention.
5.58. FEMA did not address this contention except insofar as it found that
the SPMC adequately set forth the responsibilities and authorities of the ORO
members. Appl. Exh. 43C, at 9-12.
5.59. The Attorney General elicited from FEMA witness Donovan the
fact that he had attended seminars on the subject of governmental or corporate
liability with respect to suits for failure to plan, failure to notify the population,
and failure to follow plans in the nature of technical advice. He said he knew
of "some cases" in which "actions have been brought against public officials
either for a failure to plan, failure to appropriately notify the public, [or] failure
to follow their plan." Tr. 19,025-26, 19,029.
5.60. However, no testimony was elicited from Mr. Donovan by the
Attorney General to support the proposition that emergency workers would fail
to perform out of fear of personal liability or to rebut the FEMA view that such
concerns need not be accounted for in the SPMC. Thus, the condition to the
contention's admission was not fulfilled.

I.

Training and Staffing of MS-l Hospitals

5.61. Contention MAG EX-14 raised the issue of the training and staffing
of the MS-1 hospitals. Contentions Memo. at 110-11. In particular, it is alleged
that because additional training has been recommended for the staff of the
hospital on the biological effects of radiation, the ability of the hospital to
perform its function of treating contaminated injured is at issue. Contentions
Memo. at 111.
5.62. The Attorney General presented a panel consisting of an investigator
from his office, and two nurses and a doctor from St. Joseph's Hospital
with respect to MS-1 hospitals. See Lonergan Dir., ff. Tr. 23,317, passim.
Nothing adduced from these witnesses indicated any training deficiency, and
the appearance of the St. Joseph's personnel only served to enhance the Board's
view that the hospital is well qualified and competently staffed to perform the
role assigned to it in the SPMC. 'fr. 23,304-82.
5.63. Dr. Kenneth Peelle, who is Chief of Radiology and serves as
the hospital's Radiation Safety Officer, testified that St. Joseph's is able to
provide emergency care to individuals who have been exposed to radiation,
contaminated, or physically injured. 'fr. 23,358-59. Although Dr. Peelle is
the only one of the three radiologists at St Joseph's Hospital who has taken
the training course provided by Seabrook Station, he has reviewed the general
process of the plan with the other two radiologists and would expect them to be
familiar with the procedures to decontaminate a patient Tr. 23,364.
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5.64. Sister Pallia Bradley, the Nurse Manager of St. Joseph's emergency
room, and her predecessor, Sister Doris Brouillette, explained that the medical
staff understands the biological effects of radiation, including the need to
segregate contaminated individuals, control the amount of contamination people
are exposed to, and apply appropriate medical procedures. n. 23,352. By
working as a multidisciplinary team, the staff is able to draw upon the expertise
of their radiation safety officers in answering questions about safe monitoring
practices. In particular, in using the radiation detection instruments, they wollid
immediately refer any show of "the needle moving" to the Safety Officer for
assessment. n. 23,356. In addition, hospital staff will continue to participate
in further training sessions on biological effects of radiation. n. 23,352-56.
5.65. The ARCA identified by FEMA in the exercise is that the staff of
St. Joseph's Hospital should receive additional training in understanding the
use of two different types of radiation detection equipment and their purposes.
During the exercise, the staff utilized the correct instruments and performed in
a professional manner without impact either to their or the simulated patient's
health and safety. n. 22,237-46.
5.66. In summary, this testimony shows no evidence of any deficiency in
training or conduct during the exercise.

J. Rulings of Law
5.67. "Emergency workers, as a group will not abandon their roles in a
radiological emergency." LBP-88-32, supra, 28 NRC at 749 (Finding 7.96,
subparagraph 3).
5.68. Emergency workers as a group stand by their posts and do not
abandon a well-defined role in emergency situations. 1d.

K.

Conclusions

5.69. There is reasonable assurance that strikes will not affect the availability of the emergency personnel relied on to staff and maintain the ORO
adequately.
5.70. There is adequate staffing provided for the ORO to implement the
SPMC, including those positions required for continuous operation and those
requiring both single-shift and two-shift operation.
5.71. There is no evidence that ORO personnel will be constrained in their
efforts by fear of personal liability.
5.72. Personnel at SL Joseph's Hospital are fully qualified and well
equipped to provide emergency medical care under the provisions of the SPMC.
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5.73. Training and prerequisite experience for OR9 personnel, in particular
PAR decisionmakers, Public Notification Coordinators, Traffic Guides, and Bus
Drivers, are adequate.
5.74. The fact that two ARCAs were given by FEMA to two training areas
does not, in itself, cause the training there to be inadequate.
6.

A.

PAR GENERATION

Background

6.1. The SPMC hearing record on Protective Action Recommendation
(PAR) generation focused on the range of protective actions provided for the
beach populations and sheltering as an alternative both for the beach populations
and the permanent residents in the evacuation zones. Consideration was given
to whether the SPMC set forth coherent decisionmaking criteria for PARs and
whether there were adequate procedures for using ETEs in decisionmaking.
Questions were also raised as to whether the "keyhole" evacuation concept
always with evacuation of 3600 out to 5 miles was appropriate as compared to
evacuation of individual sectors, and whether the population distribution maps
for the EPZ were adequate for decisionmaking. Further consideration was given
to the coordination between the ORO and the NHRERP and whether the time
necessary to grant legal authority to the ORO would impact decisionmaking
negatively.
6.2. Ten contentions were litigated which dealt with the subject of PAR
generation. These were JI Nos. 17, 18, 19, 20, 21, 22, 23, and 24. Then,
two contentions dealt with PARs generated during the graded exercise: MAG
EX-ll, Bases A and B(l}, (3), (5), (6), (7): and MAG EX-19, Bases (A), (B),
and (0).
6.3. The Intervenors' witnesses on these issues were Dr. Robert L. Goble
(Goble Dir., ff. Tr. 24,125, passim) and Michael A. Cronin (on JI-23 and JI-24)
(Cronin Dir., ff. Tr. 16,267).
6.4. Applicants relied on the examination of FEMA witness Donovan
and provided no direct testimony otherwise. Mr. Donovan considered PAR
generation for all of the above contentions.
6.5. On the two graded exercise contentions, the NRC Staff presented a
panel of two witnesses consisting of Edwin F. fux, Jr., and Robert J. Bores
(Bores and Fox Dir., ff. Tr. 24,627, passim) and excerpts from the Donald
J. Perrotti Deposition of May 9, 1989 (perrotti Dep., ff. Tr. 25,614, passim).
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B.

Generation or PARs

6.6. JI-17 alleges that the SPMC fails to provide a range of protective
actions for the beach area populations, and that, without a sheltering option,
evacuation alone does not provide maximum dose savings for the beach population for all fast-breaking serious accidents. Contentions Memo. at 29.
6.7. JI-18 raised the issue of whether the SPMC set forth coherent
decisionmaking criteria in formulating appropriate PARs. Most of the bases
for JI-18 were related to consideration of the alternative of sheltering to that of
evacuation. [d. at 30-32.
6.8. FEMA has found that the SPMC is adequate in establishing a
capability for implementing protective measures based upon Protective Action
Guides (pAGs) and other criteria (Appl. Exh. 43C, at 53-58); FEMA has also
found that the SPMC adequately describes the basis of choice of recommended
PARs during emergency conditions (id. at 69-70).
.
6.9. JI-19 raised the issue of whether the requirement should always be
for evacuation of a 3600 to a 5-mile radius around the plant out to the distance
necessary instead of allowing the option of evacuation by sectors. Contentions
Memo. at 32-33.
6.10. The Attorney General prefiled the testimony of Drs. Thompson,
Goble, and Beyea with respect to Contentions JI-17, JI-18, Bases A-E, G-I,
and JI-19. MAG Exh. 72 for identification. This testimony was excluded
in its entirety by the Board, not only because it was extremely difficult to
understand (see 'If. 18,885), full of uncertainties and speculations, and far short
of expected scientific standards, but also because it postulated hypotheticaIs with
no evidentiary basis and improperly sought to compare sites and emergency
plans. Further, the testimony revisited matters already decided with respect to
the sheltering option for the transient beach population. Tr. 18,879-85, 18,905.
6.11. JI-20 raises the issue of whether the SPMC sets forth adequate
procedures for the utilization of Ems in PAR decisionmaking. ' Contentions
Memo. at 33-34.
6.12. JI-22 raises the issue of whether the Commonwealth's lack of
confidence in the Ems contained in the SPMC will result in only ad hoc
response, or, in any event, will result in a delayed response in the area of PAR
decisionmaking. [d. at 35-36.
6.13. As to JI-20 and JI-22, Applicants provided persuasive testimony that
the SPMC Ems for the regions and scenarios considered are adequate for PAR
decisionmaking. See Section 2, supra.
.
6.14. JI-21 raises the issue of whether the SPMC is deficient because it
does not contain adequate population distribution maps. Contentions Memo. at
35.
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6.15. As to n-21, Applicants provided adequate basis for concluding that
the population numbers in the SPMC will be evaluated as part of the annual
review process and updated as necessary. See AppJ. Reb. No. 16, ff. Th. 26,681,
at 13. See also discussion in Findings 2.42-2.45, supra.
6.16. . No evidence in the record contradicts FEMA's finding that Applicants' population distribution information for the permanent population and
methodology for estimating the transient population are adequate. Appl. Exh.
43C, at 59; see also Th. 18,059-60, 18,602-03.
6.17. n-23 raises the issue of whether the SPMC decisionmaking criteria
for PARs are properly coordinated with those in the NHRERP. Contentions
Memo. at 36.
6.18. n-24 raises the issue of whether the granting of legal authority to
ORO would take so much time as to preclude prompt notification of the public.
[d. at 37.
6.19. FEMA has found that ORO has executed the necessary agreements
with respect to all support organizations including the State of New Hampshire
and found that the agreement for coordination between those two entities is
adequate. AppJ. Exh. 43C, at 12-13.
6.20. FEMA has also found that the SPMC adequately describes those
functions that require state and local authorization before implementation. [d. at
9-12.

C.

Operation of Civil Defense in Amesbury

6.21. The Town of Amesbury adduced certain testimony directed to Contentions n-23 and n-24. The point was made that the selectmen of Amesbury
might not be available on the day of an emergency, since they are part-time
officials who work as far away as Boston (Cronin Dir., supra, at 16) and that
the police chief is not familiar with the SPMC or any other emergency plans
except for the community of Amesbury. [d.
6.22. Under Commonwealth law, the Director of Civil Defense is responsible for emergency planning. Th. 16,751. In the event that the selectmen who are
in charge of civil defense programs for Amesbury (Th. 16,783) are not available,
the Civil Defense Director, the coordinator of emergency services (Th. 16,790)
of Amesbury or his deputy will take over and do what is necessary. Th. 16,790,
16,769, 16,809-10. They are familiar with operations of the town and could implement a plan if needed. Th. 16,809-10. Findings 10.24-10.26, infra, address
the substantial readiness of Amesbury to respond to general emergencies.
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D.

Sheltering Options (or PARs

6.23. The decision criteria of the SPMC contain a full range of protective
actions. 'It. 18,572-73. These include a shelter option for the permanent
population. 'It. 18,574-75.
6.24. There is no requirement for a shelter survey to be included in a
radiological emergency response plan. 'It. 18,576.
6.25. FEMA witness Donovan testified that the selection in the SPMC of
the 0.9 dose reduction factor (drf) is the most prudent and conservative approach
to take. 'It. 18,578, 18,587-90.
6.26. FEMA found that the 0.9 drf is an appropriate factor upon consideration of the housing stock available in Massachusetts portions of the EPZ. This
is based on the assumption that a wooden structure building with no basement,
as found most commonly in the beach areas of the EPZ, is the deciding factor
for estimating dose for the Massachusetts population. 'It. 18,577-78, 18,587-90.
Protective action decisions must be based on dose projections for the public
in general, and not on dose projections for the occupants of various individual
buildings. 'It. 18,578, 24,919.
6.27. EPA draft guidance suggests that shelter is a protective action that
is viable for only a limited time equal to less than 6 hours. 'It. 18,593. The fact
that an area may have long ETEs does not mean that there is any greater need
to explore sheltering alternatives. Te. 18,590-92.
6.28. FEMA witness Donovan explained at length how, during an exercise,
FEMA checks the reasonableness of Applicants' dose projections using its own
(FEMA's) dose code; in this case, Applicants' projections were found to be
reasonable. Te. 18,324-28. Appl. Exh. 43F, at 220-21.
6.29. He also explained that at the plan review stage, FEMA reviews the
dose projection assumptions; then, during the exercise the reasonableness of the
results are checked as described above. Te. 18,328-29.
6.30. No evidence has been adduced to contravene the rebuttable presumption as to the adequacy of the SPMC with respect to the generation of PARs;
the Board finds that the SPMC is adequate and implementable in this respect.

E.

Generation and Execution or PARs During Graded Exercise

6.31. Contentions and bases, in whole or in part, raised issues as to the
appropriateness of the generation and execution of PARs by the offsite response
organizations during the graded exercise. These include MAG EX-ll, Bases A
and B(l), (3), (5), (6), (7) (Contentions Memo. at 106-10); and MAG EX-19,
Bases A, B, and D (id. at 111-14).
6.32. MAG EX-ll alleges that ORO personnel accepted PARs received
from the Seabrook Station EOF without any meaningful scrutiny to assess ad-
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equacy and thus failed to demonstrate that the ORO has the technical understanding, judgment, and ability to make appropriate recommendations in a timely
fashion. Also, several PARs were declared to be inappropriate for the conditions
that existed. The claim was that the Massachusetts beaches were not closed at
the Alert and a fundamental error was made through inadequate assessment of
the meteorological data.
6.33. No contentions were raised and litigated with respect to the onsite
portion of the exercise in MAG EX-19 and Bases A, B, and D except a contention that the "METPAC" computer model was either inadequate or wrongly
utilized during the exercise. See MAG EX-19(D). Contentions Memo. at 113.
6.34. While it is true that the general wording of MAG EX-19(A) and (B)
could be read as alluding to unspecified issues other than the METPAC issue
arising from the onsite portion of the exercise, the fact is that the only specifiC
basis pleaded for the allegedly erroneous PARs given to the offsite organizations
by the onsite organization was the METPAC allegation described above.
6.35. FEMA found no deficiencies with respect to PAR generation or
execution by the ORO or the New Hampshire offsite response organization.
Appl.
43F, at 155-57.
6.36. No evidence at all was adduced to challenge the rebuttable presumption thus created with respect to the offsite organizations.
6.37. The Staff offered a panel of witnesses with respect to MAG EX19 consisting of Robert J. Bores and Edwin F. R>x, Jr. Bores and R>x Dir.,
ff. Te. 24,627, passim. The Board finds that these witnesses were competent to
testify with respect to the areas they addressed.
6.38. In essence, it was the Staff position that the PARs generated by the
onsite organization to the State of New Hampshire and the NHY ORO were
timely and appropriate. [d. at 14-15.
6.39. In addition, Staff witness Perrotti, testifying by deposition, stated that
the onsite response organization had procedures for formulating PARs which
were adequate under NRC standards and that those procedures were correctly
followed during the exercise. Perrotti Dep., supra, at 91-92, 192-93.

Em.

F.

PAR Exercise Contentions

6.40. The Attorney General offered the testimony of two witnesses in
support of these PAR exercise contentions. The first was Dr. Goble. Goble
Dir., ff. Te. 24,125. passim. The Board finds this witness sufficiently qualified
to render the testimony. Te. 24,155, 24,130-44.
6.41. Dr. Goble began his direct testimony by describing the accident
scenario used in the graded exercise. Goble Dir., supra, at 4-6. Next, he
described the PARs made by the Seabrook Station personnel and the protective
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actions (PAs) taken by New Hampshire and the ORO over the first day of the
exercise. Id. at 6-8.
6.42. Dr. Goble next claimed that, while he does not have much direct
evidence, he is concerned that the PAs taken were not the result of sufficient
independent evaluation by the decisionma1cers in New Hampshire or at ORO.
Id. at 9.
6.43. On cross-examination it became apparent· that he had little or no
basis for his suggestion that there may not have been independent evaluation by
these decisionmakers. Indeed, he said that the opinions as written on page 9 of
his testimony were not very strong and were stated "vaguely" because he did
not have sufficient evidence to draw very sharp conclusions. Te. 24,200.
6.44. Dr. Goble also opined that the PARs would have been largely
ineffective in a real emergency, although he recognized that a proper answer
would depend on where people are and how they would behave at the time of
an emergency. Id. at 10.
6.45. Dr. Goble's real concern, however, was that while the protective
actions recommended during the exercise were, in fact, appropriate, they were
not recommended in a timely manner. Te. 24,197, 24,199.
6.46. Applicants explained that the first General Emergency protective
action in Massachusetts (evacuation of Amesbury and Salisbury, sheltering of
the remaining four communities) was recommended based upon indications of
in-plant radiological conditions and made prior to any release of radiation.
Te. 26,926-27. The second General Emergency protective action (evacuation
of the remaining four Massachusetts communities) was made as soon as the
windshift toward Massachusetts began to occur. Te.26,928.
6.47. It was developed on cross-examination that Dr. Goble's opinions in
this regard, to the effect that many people would not have had dose reductions,
were based on his surmises as to human behavior in large part (including
speculations that people told to leave the New Hampshire beaches during
an Alert at Seabrook Station would repair to nearby beaches in Salisbury,
Massachusetts, to continue sunbathing (Te. 24,168-69», and he admittedly is
without qualifications as an expert in human behavior. Te. 24,172-73, 24,229.
Moreover, while he stated that many people would not, in his judgment, have
received dose reductions, he admitted that many would have received significant
dose reductions. Te.24,179.
6.48. In another particular, he criticized the fact that the northern towns
had not been evacuated before the plume crossed them at 8 to 10 o'clock in
the evening. Goble Dir., supra, at 12. However, as Mr. Donovan testified
(fr. 22,682-85, 22,687-88), and Dr. Goble admitted (fr. 24,179-80), the play on
PARs ceased at 6 o'clock. Confronted with this, Dr. Goble took the position that
the New Hampshire decisionmakers should have realized that such a windshift
had been predicted and should have evacuated this area in anticipation of it
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Tr. 24,181-82. However, he was unable to identify any weather forecast that
made such a prediction for the coastal area. Tr.24,182-86. Indeed, he agreed
that the decisionmakers had "no evidence that would give them a firm basis for
believing that [the plume] would be over those northern towns" (1i". 24,187),
and admitted that his claim in this regard was "controversial" (1i". 24,528).
6.49. He also questioned the fact that the ORO decisionmakers did not
evacuate the City of Newburyport earlier given the fact that there had been
forecasts that the wind would shift from westerly to easterly during the afternoon
of the first day. Goble Dir., supra, at 11, 14-15. His point was that in order
to shift from westerly to easterly, the wind would have to swing for a period
to northerly, and, thus, blow the plume toward Newburyport to the south. Id.
However, although Dr. Goble believes that the PAR decisionmakers should
have attributed the windshift to frontal activity, those forecasts, on their face,
reveal an effect consistent with the "sea breeze" concept (Goble Attachments,
ff. Tr. 24,129, at 8, 11; Tr. 24,239-40), and Dr. Goble himself agrees that the
sea breeze shifts from offshore to onshore with a period of calm in between
(1i". 24,351-52); that is to say, it is not necessarily so that the shift involves a
swinging around of the wind through a 1800 arc. In addition, the wind speeds
were extremely low (1i". 24,202), and any change in wind direction would not
result in any effect on unevacuated areas beyond 5 miles for a few hours. Thus,
if this decision in hindsight was erroneous, it nevertheless appears soundly based
at the time it was made.
6.50. The Staff witnesses indicated that the PAR not to evacuate beyond
5 miles issued shortly after a General Emergency had been declared at 13:32
hours was appropriate for several reasons, such as, (1) any radiation releases
that might be expected at that time would not be likely to cause exposures in
excess of the EPA PAGs beyond the evacuated areas; (2) evacuation beyond
5 miles. from the plant would adversely impact the evacuation of those closer
to the plant; (3) a 3600 evacuation to 5 miles eliminated the need to consider
shifting wind directions; (4) evacuation to 5 miles provided prompt protection
for those persons most at risk; and (5) the recommendation to shelter in the
rest of the EPZ afforded a better opportunity to provide those persons with
emergency information and protective action recommendations. Bores and Rlx
Dir., supra, at 19-20.
6.51. The Staff witnesses also specifically rejected the concept that Newburyport, once sheltered, should have remained sheltered because the forecast
was for winds to continue shifting so as to remove Newburyport from the area of
plume transport and passage within a relatively short time. Tr. 24,814-28. Staff
pointed out that the decisionmakers could not be sure that the windshift would
continue, since frontal systems frequently stall, nor could the decisionmakers be
sure that the release would terminate. [d.
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6.52. Even if the Board were to find that there was an error in judgment as
to the PAR for Newburyport because of inadequate or erroneous consideration
of weather forecasts, it still does not demonstrate a fundamental flaw in the plan
arising out of ME1PAC or otherwise which is what the Attorney General must
show to prevail in the area of the onsite portion of the exercise.
6.53. Dr. Goble made many suggestions he felt were necessary to properly
handle windshifts in the decisionmaking process. Goble Oir., supra, at 1821. However, he did agree that one of the purposes of adopting the keyhole
approach to PARs is that action is taken in the full circumference around the
plant, thus mitigating the effect of windshifts for everyone within the closein radius. Tr. 24,201-02. He also, in hindsight, indicated that sheltering the
3600 up to 5 miles radius around Seabrook would have provided for less dosage
for some of the persons there as compared to evacuation. Goble Oir., supra, at
10-11.
6.54. It is interesting to note that in the one matter where Dr. Goble had
previously been given the job of planning PARs, the PARs that he and his
colleagues working on the matter developed were remarkably similar to the
approach taken by the Applicants in the SPMC. Tr. 24,156-57, 24,163-64.
6.55. It was developed on cross-examination that in that project, Dr. Goble
and his colleagues recommended the adoption of keyhole evacuations with the
3600 radius being evacuated for 5 miles and a downwind area extended beyond
the 5-mile radius central core. This is precisely what was done in the Seabrook
exercise. Compare Tr. 24,163 with 24,204-05.
6.56. In any event, Or. Goble acknowledges that the faults he perceived in
this exercise are not sufficient evidence in themselves to show that the plan and
implementation were deficient, although these faults could possibly be shown
deficient in one of the other accident scenarios in the spectrum. Goble Oir.,
supra, at 16-18.

G.

Meteorological Considerations

6.57. Dr. Goble then gave some general observations on how to handle
the problem of windshifts, complimented the Applicants on their preparation
to acquire regional weather information and forecasts, decried their reliance
on only one (Seabrook·s) meteorology tower for local conditions. and leveled
some general criticism against one facet of the ME1PAC model- its lack of
provision for correcting the direction of a plume segment. 1d. at 18-21.
,
6.58. Dr. Goble took the position that ME1PAC was deficient because it
doesn't use interactive data processing and because it called for the use of a
default value for duration of release of 8 hours. Tr. 24,209. Goble Oir., supra,
at 23. as modified by Tr. 24,282, et seq. However. a review of that procedure
indicates that this default value was to be used only when the decisionmaker
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was without any basis for selecting some other release duration. 'fr. 24,282,
24,334-35. Dr. Goble argues that a default value of 8 hours is too long because
it biases the selection process in favor of evacuation. See Tr. 24,296. As seen
below, this argument is in conflict with the theory that planning is to be done
for a spectrum of accidents rather than being targeted upon a relatively narrow
portion of the spectrum.
6.59. Dr. Goble acknowledged that METPAC was as good or better than
any other model available for the same purposes ('fr. 24,208-09, 24,338); and
also that it was already in use in other nuclear power stations (Te. 24,208-09).
See also 'fr.24,069. Dr Goble acknowledged that METPAC is "at the cutting
edge of the technology, but it's obsolete." 'fr.24,209.
6.60. Staff witness Bores stated that ME1PAC is one of the better dose
evaluation models he had seen in use by any of the utilities. 'fr.24,951.
6.61. Dr. Goble criticized the Massachusetts Emergency Response Protective Areas (ERPAs) in terms of their location and design. Goble Dir., supra,
at 16. He made the point that one of his PARs, i.e., to shelter Salisbury and
evacuate Amesbury, could not be accomplished under the plan's present procedures, given the ERPAs. 'fr. 24,505·06, 24,518-19. The ERPAs were drawn so
that one ERPA includes communities within 5 miles of the plant and the other
ERPAs include those 5 to 10 miles from the plant, which is consistent with the
type of protective actions normally taken. 'fr. 24,074.

H.

Scheduling of Beach Closings

6.62. Dr. Goble also indicated that "to the extent the SPMC prohibits
considering a beach closing at the alert stage" the SPMC had a fundamental
flaw. Goble Dir.• supra, at 14. As Dr. Goble admitted on cross-examination.
he meant, rather, that the SPMC does not consider beach closing until the Site
Area Emergency (SAE) level. 'fr. 24,189. In fact, beach closings are not
prohibited at an earlier level. The Offsite Response Director communicates to
the Governor's representative the reasons he feels that a beach closure is not
necessary. Then, the Governor, the ultimate decisionmaking authority in the
Commonwealth. makes the decision. 'fr. 23,962.
6.63. The Attorney General criticized the way the beach closing was made
once the SAE was declared. His concern concentrates on the fact that the onsite
staff is supposed to recommend a beach closing if anyone of a series of technical
conditions is meL 'fr. 24,769-70, 24,777. At the time the decision for beach
closing was made, supposedly none of these technical conditions were met,
and thus this should be considered to be a failure to follow the onsite plan.
After considerable discussion, Staff witness Bores concluded that the SPMC, in
Procedure IP 2.5, states that a beach closing in the Massachusetts EPZ is not
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automatic but that the SAE triggers the evaluation of the need for the various
predetermined special protective actions. Tr. 24,750-56.

I.

Dr. Goble's Criticisms and Positions

6.64. It also seems apparent that many of Dr. Goble's criticisms of the
selection and exercise of PARs are based upon hindsight. E.g., Tr. 24,512,
24,518. This places decisionmakers at a disadvantage in comparison, since
during an emergency they must base their actioris on information available at
the time, without the benefit of hindsight. E.g., Tr. 24,821-27; 24,946-47.
6.65. Many of Dr. Goble's positions appear to be based upon his view that
the planning and PAR decisionmaking process at the time of an event should
be driven by a goal of seeking to mitigate to the greatest extent possible a fastbreaking, serious, and fast-ending accident, unless such accidents can be ruled
out. He would choose this even at the expense of not accomplishing otherwise
reasonably achievable dose savings in other less-severe situations. His reasoning
was that the overall objectives of the plans should be to maximize dose savings,
and the biggest accidents give the most potential for dose savings, even if they
have lower probabilities of occurring. Repeatedly, Dr. Goble's analyses led him
to the conclusion that sheltering would be the preferred protective action over
evacuation. Tr. 24,577-78, 24,582, 24,586-87.
6.66. This theory held by Dr. Goble is not in conformity with the regulations and guidance of the NRC which require that plans be designed with
flexibility and to address a spectrum of accidents, not just one end of the spectrum. NUREG-0654, at 6-7. The ~oncentration on the fast-ending event by
Dr. Goble appears to be misplaced even if the regulations and guidance of NRC
were otherwise. Such fast-ending events could be a planned release of noble
gases with no radioactive particulates included or on the ground; or it could be
a total loss of containment. The first can be easily planned for and coordinated
with evacuation. The latter would usually imply that evacuation should get under way as soon as possible since the EPZ area could be radioactive for some
period of time after the longest evacuation time. Nevertheless, we rely on the
NRC guidance in concluding that plans must consider the complete spectrum of
accidents, not just one end of the spectrum.
2.67. The Attorney General's other witness offered with respect to this area
was Dr. Harris whose testimony as to training has already been discussed above.

J.

Rulings of Law

6.68. "Our emergency planning requirements do not require that an adequate plan achieve a preset minimum radiation dose saving or a minimum

492

I

evacuation time for the plume exposure pathway emergency planning zone in
the event of a serious accident. Rather, they attempt to achieve reasonable
andfeasible dose reduction under the circumstances; what may be reasonable
or feasible for one plant site may not be for another." Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit I), CLI-86-13, 24 NRC 22, 30
(1986) (emphasis added).
6.69. 'The existing emergency planning [regulation] does not require
that plans achieve any preestablished minimum dose savings in the event of
an accident. fur example, approved emergency plans with full State and
local governmental cooperation have highly variable evacuation time estimates
ranging from several hours to over ten hours and the projected dose savings
for such plans would vary widely. Thus, the regulation is inherently variable in
effect and there are no bright line mandatory minimum projected dose savings
or evacuation time limits which could be viewed as performance standards
for emergency plans in the existing regulations. Moreover, the dose savings
achieved by implementation of an emergency plan under adverse conditions,
e.g., during or following heavy snow, could be substantially less than under
perfect conditions. This variability is consistent with a concept or approach
to emergency planning and preparedness that is flexible rather than rigid."
Licensing of Nuclear Power Plants Where State and/or Local Governments
Decline to Cooperate in Offsite Emergency Planning (Proposed Rule), 52
Fed. Reg. 6980, 6982 (Mar. 6, 1987).
6.70. ''The Commission presumes as does FEMA that offsite individuals
in the EPZ may, as a result of a nuclear plant accident, either become externally
contaminated with radioactive materials or become exposed to dangerous levels
of radiation, or both." Southern California Edison Co. (San Onofre Nuclear
Generating Station, Units 2 and 3). CLI-83-lO, 17 NRC 528, 534-35 (1983).
6.71. It is not sufficient for Intervenors to demonstrate the existence of an
error or lack of judgment on the part of players in the exercise as such; rather,
what must be demonstrated is that imperfections in the exercise demonstrate
the existence of a fundamental flaw in the plan or plans being exercised. Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-903. 28
NRC 499 (1988).
6.72. U[A] fundamental flaw in an emergency plan, as revealed in an
exercise, has two principal components. First, it reflects a failure of an essential
element of the plan, and, second, it can be remedied only through a significant
revision of the plan." Id. at 505 (emphasis in original).
6.73. Any purported deficiency observed in an exercise which can be
corrected by the provision of supplemental training cannot be held to evidence
a fundamental flaw in a radiological emergency response plan. Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-918, 29 NRC
473, 486 (1989).
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K.

Conclusions

6.74. The SPMC contains a range of possible protective actions that are
suitable to the circumstances of the Seabrook site.
6.75. The SPMC sets forth adequate procedures and criteria for the generation of PARs.
6.76. The SPMC appropriately provides for "keyhole" evacuation protective actions and has adequate procedures to provide reasonable assurance that
such recommendations will be made upon the basis of adequate information and
appropriate criteria.
6.77. The SPMC adequately incorporates ETE information into the PAR
decisionmaking process.
6.78. The SPMC contains adequate population distribution information.
6.79. The SPMC contains adequate procedures to provide for the notification of PARs to state and local officials and the general public, and for
coordination of PARs with the State of New Hampshire.
6.80. PAR generation and execution during the graded exercise revealed
no fundamental flaws in the emergency plans exercised.

7.
A.

COMMUNICATIONSINOTIFICATION

Background

7.1. A total of nine contentions was litigated with respect to the area of
notification and communications. They are: 11-27 (Liaisons); 11-30 (Telephone
Communications); ll-31 (Lateral Field Communications); ll-34 (Notification of
Contract Personnel); ll-35 (EBS Messages); ll-36 (Media Coordination); ll39 (Preemergency Information to Beach Transients); MAG EX-8 (ORO Radio
Communications); and MAG EX-9 (EBSlMedia Messages).
7.2. Contention ll-27 raises the issue of whether the relationships between
the Offsite Response Organization (ORO) and other organizations are adequately
defined to facilitate communications between them. Contentions Memo. at 3739.
7.3. Applicants' Seabrook Plan for Massachusetts Communities (SPMC)
identifies the federal, state, local, and private organizations involved in implementing any Seabrook emergency response and describes the personnel
and duties of the NHY ORO, including coordination and liaison personnel.
Appl. Exh. 42, §2.0. Tables 2.2-1 and 2.2-2 of the plan list state and local
counterparts to ORO and the emergency response function that Applicants contend ORO is fully capable of implementing in the absence of state and local
participation. [d.
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7.4. FEMA has found that the Applicants have adequately described the
ORO organization and the areas where it needs legal authorization; in addition,
FEMA has found that adequate and necessary written agreements with the State
of New Hampshire and others have been executed. Appl. Exh. 43C, at 9-13.
7.5. The Board finds that the relationships between ORO and other
organizations involved in Seabrook emergency operations are adequately defined
to facilitate communications between them. Other aspects of fl-27 are addressed
in Section 10, infra, along with other contentions with respect to organizational
and governmental coordination.

B.

Telephone Communications

7.6. fl-30 raises the issue of whether the SPMC relies too much on the
commercial telephone system in light of the alleged overload of that system
which will occur in an emergency. Contentions Memo. at 40-41.
7.7. FEMA has found the provisions in the SPMC for communications
within ORO, with other organizations (including states and local governments),
with federal agencies, the plant, for activating response personnel, and for
communicating with medical support facilities to be adequate. Appl. Exh. 43C,
at 29-34.
7.8. City of Newburyport witness O'Connor gave testimony setting forth
his opinion that reliance on the commercial telephone system for communication is inappropriate. In the case of the City of Newburyport, there are no
public telephones available at four of the seven Traffic Control Points (TCPs).
O'Connor Oir., ff. Te. 16,458, at 24.
7.9. While lack of public telephones might be an inconvenience, communication for personnel at TCPs and Access Control Points (ACPs) would be
available by two-way radios. Two-way radios are issued at the ORO Staging
Area to a Traffic Guide for each TCP or ACP, and to all Route Guides prior to
their dispatch into the field. Appl. Reb. No. 22, ff. 'fr. 27,223, at 17.
7.10. There is a conclusory opinion by the Attorney General's witness
Sikich40 that there is "foreseeable line overload" (Sikich Dir., ff. 'fr. 20,800,41
at 2, 22, 40), and also a statement that phones at special facilities may not be
manned on a 24-hour basis and messages regarding sheltering, evacuation, or an
emergency situation at Seabrook may not be received by the population. [d. at
41.

40 The qualifications and credibility. or lack thereof. of Mr. Sikich who. givm the volume of his prefiled testimony,
WI. appamnly luppoaed to be the lead witness for the Attorney General, is discussed in detail in Section 8, below.
41 This Sikich testimony appears at two placel in the record. The lim time is at Tr. 20,230; the ,econd is at the
cited page, 20,800. It is the latter one that is utilized berc:in, because that is the one that rellects all of the llrikings
made u • result of the fiill cross-examination and later motions with respect to this testimony.
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7.11. Intervenors raised a limited concern that notification provided to
school principals may not be verified by return phone call due to commercial
telephone overload considerations. In response, Applicants stipulated that upon
the issuance of a full-power license, they will provide school principals in the
Massachusetts EPZ with a code in a sealed envelope to be used as a verification
code when called by the ORO School Liaison. Te. 19,905-06.
7.12. There are three methods for notifying schools of the emergency:
telephone, sirens, and tone-alert radios which will be supplied. Te. 19,015.
7.13. Initial notification of offsite authorities of an emergency at Seabrook
does not rely on the commercial telephone network. Such notification, including
that of Massachusetts governmental entities, is made by Seabrook Station
Control Room via the Nuclear Alert System (NAS). The NAS is comprised of
various microwave and leased telephone links and does not rely on commercial
telephone line availability. Appl. Em. 42, § 4.1.
7.14. The public notification system in Massachusetts does not rely on the
availability of commercial telephone lines for primary communications. Initial
activation of the VANS (Vehicular Alert and Notification System) operators
at the VANS Staging Areas will be made by the EOC Contact Point via
the Vehicular Alert and Communications System (VACS) which transmits a
radio signal that activates an alarm system. Subsequent voice communications
between the Offsite Response EOC and the VANS Operator are via the ORO
Emergency Radio Network (ERN).ld. §4.5.
7.15. The graded exercise tested all the mechanics for notifying the
appropriate parties to activate the siren alerting system. Tr. 18,312.
7.16. The Board finds, as did FEMA, that provisions for communications
within ORO and from ORO to other organizations and personnel required to be
contacted in the event of an emergency at Seabrook are adequate and that there
is no undue reliance on commercial telephone communications.
C.

Field Communications

7.17. Contentions fl-31 and MAG EX-8 are essentially the same issues.
fl-31 raised the issue of whether there were adequate horizontal or lateral
communications between field personnel. Contentions Memo. at 41. MAG EX8 raised the issue of whether communications within the ORO in the context of
the exercise were demonstrated to be adequate. Id. at 95-96.
7.18. FEMA has found such communications to be adequate. Appl. Exh.
43C, at 29-34; Appl. Em. 43F (Exercise Report), at 204. In its Exercise
Report, FEMA, while finding that all of its objectives were met. however, found
some problem areas and recommended corrective actions. Objective 4 required
a demonstration of the ability to communicate with all appropriate locations,
organizations, and field personnel. Several problems were encountered with two
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radio networks (EMS and ERN). In some instances, directives to field workers
were not received in the field. FEMA attributed this to the ranges of the radios
and in part to heavy radio traffic. [d. at 204-07.
7.19. The Board notes that FEMA Reports (Appl. Exhs. 43F and 43C)
identify and describe most, if not all, of the issues litigated under JI-31 and
MAG EX-8, all of which have been considered and/or resolved by FEMA in its
overall evaluation. See also Appl. Exh. 43E.
7.20. With respect to these two contentions, the Attorney General presented as his witness Stanley 1. Cohn. Cohn Dir., ff. Tr. 26,042, passim.
Mr. Cohn is qualified as an expert in telecommunications. [d.• Attach. 1.
7.21. Mr. Cohn points out that in evaluating any radio system the first
consideration is the required range, or coverage, for which the system is
designed. Mr. Cohn alleges that the ERN was designed to have range coverage
for the 10-mile Massachusetts EPZ; it was not designed to have any specific
goal of reliability outside of the EPZ. The alleged result is that for substantial
operations that involve New Hampshire Yankee ORO field workers outside the
EPZ, radio communication is not reliable. Cohn Dir., supra. at 4. Mr. Cohn
alleges that because of the ERN's limited range. buses coming from many towns
outside of the EPZ may not be able to communicate vital information with any
degree of predictability or reliability until they are within a radius of 15 to 20
miles from the location of the repeater station. [d. at 5-6. Next, the point is
made that on the basis, inter alia. of an assertion that the Justice Department
considers "an acceptable system access time to be 2.5 seconds," too many people
are assigned to the Route Guides' radio channel. [d. at 7-11.
7.22. As to the allegation that Route Guides and bus drivers will not be able
to receive or transmit vital information that may be needed until they are within
15 to 20 miles from the repeater station, no evidentiary support is provided.
nor does the Attorney General explain what is meant by "vital information"
or, assuming a range problem, why earlier communications are necessary. In
addition, Applicants' witness Mr. Catapano indicated that extending the range
when not needed may cause more radio traffic to occur with potential additional
congestion. 'It. 27,345-46.
7.23. FEMA identified several communications problems with the two-way
radio networks and made recommendations with which Applicants complied.
Appl. Exh. 43F, at 206-07; Appl. Exh. 43E, at 15.
7.24. Mr. Cohn noted that apparently no traffic analysis was done in
designing the ERN radio system. Mr. Catapano, however, indicated that a
functional analysis was made. 'It. 27,273.
7.25. The testimony goes on to criticize the roll-call procedure to be sure
Route Guides have all received a general message (such as to ingest potassium
iodide (KI) because it will add to channel overload Cohn Dir., supra. at 11-12.
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In fact. a roll-call procedure will not be used. 'fr. 27,342; Appl. Reb. No. 22,

supra, at 18-19. See Finding 7.49, infra.
7.26. It also appeared on cross-examination that the Department of Justice
had not adopted an absolute 2.5-second standard as Mr. Cohn described in
his testimony (Tr. 26,056-59), and that the document in which the "standard"
appeared as the opinion of the authors was directed to trunk line requirements
for incoming telephone communications in police stations rather than radio
communications among field operatives. 'fr. 26,059-60.
7.27. Mr. Cohn also agreed that police departments are often in the position
where decisionmaking is ad hoc by virtue of the fact that procedures cannot
cover the myriad of situations a police officer on patrol may face (Tr. 26,074,
26,076), and that radio communications can substitute for previously adopted
procedures to affect decisionmaking in the field. 'fr.26,077-78.
7.28. To the contrary, the decisions facing most field personnel in a nuclear
emergency response are, for the most Part. predetermined and governed by
procedures, thus lessening the need for radio communication for such purposes.
See 'fr. 26,106. fur example, the witness acknowledged that Bus Drivers seldom
need to use the radio unless they have a breakdown. 'fr. 26,080. He also admits
that there are some differences for emergency communications requirements
between public safety and nuclear emergencies. 'fr. 26,135.
7.29. It also appears that the testimony, as filed, did not take into account
the fact that the system used in the SPMC has provisions for the EOC to override
and interrupt all communications in the emergency radio network with an "alert
tone" which tells all field personnel to stand by for an important message.
'fr. 26,119.
7.30. It would appear that even if one agreed with Mr. Cohn as to the
possibilities for channel overload with respect to field personnel, the problems
could be overcome by relatively simple fixes in the nature of channel reassignments (Tr. 26,087, 26,090-91, 27,326), or procedural changes (e.g., 'fr. 27,276),
and thus, even if Mr. Cohn's testimony were accepted in all respects on this
matter, this does not demonstrate a fundamental flaw in the SPMC.
7.31. In fact. since the exercise, the Applicants have received a license for
a fifth channel for use during drills by drill controllers, which would be available
for use during an actual emergency. 'fr. 27,257-58, 27,272.
7.32. In addition, some of the concerns Mr. Cohn brought up (to the
extent they exist at all) would appear to be ones that can be alleviated by
proper training, and Mr. Cohn indicated that he was not completely aware of
the training that had been given to ORO personnel who were required to use
radios. 'fr. 26,100. See also 'fr. 26,107. fur example, the witness did not
know if these personnel were trained to pause in their radio communications in
order to permit. if necessary, others with a higher priority message to break in.
'fr.26,099-101.
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7.33. He also stated that he was unable to say whether any necessary
communications were precluded by system design and configuration during the
exercise. n. 26,104. None, in fact, were. n. 27,'2!67; Appl. Reb. No. 22, supra,
at 23 and Attach. D.
7.34. In response to the testimony presented on the subject contentions, the
Applicants offered a panel of witnesses consisting of Anthony M. Callendrello,
Manager, Emergency Planning Licensing, New Hampshire Yankee (Qualifications, ff. n. 17,318); Gary Catapano, President, AllComm, Inc. (Qualifications,
ff. n. 27,223); and William F. Renz, Emergency Planning Specialist, Aidikoff
Associates (Qualifications, ff. n. 27,223). Appl. Reb. No. 22, supra, passim.
7.35. The Board finds that these witnesses are competent to testify with
respect to the areas they addressed.
7.36. During the time of an emergency, ORO field personnel primarily
execute preplanned actions and have a very narrow scope of responsibilities.
Accordingly, their need to communicate laterally to other field workers is
extremely limited. The primary need for ORO field personnel to communicate
is in a vertical fashion (up or down the chain of command). The circumstances
under which even these vertical communications are expected to occur are
minimized by preset plans and procedures that to the greatest extent possible
attempt to obviate the need for any extensive communication to take place. This
contrasts greatly with the need of police and fire department personnel who must
deal with a broad range of emergencies on an ad hoc basis. In order to perform
effectively, police and fire personnel must be able to resolve localized problems
via ad hoc decisionmaking and utilize lateral communications to achieve the
desired results. Apparently, the Intervenors feel that this approach should be
applied to ORO activities in the EPZ. Should this be the case, widespread ad
hoc decisionmaking by field personnel would quickly lead to chaos because it
amounts to decisionmaking in a vacuum. Appl. Reb. No. 22, supra, at 2-3.
7.37. The command personnel at the Staging Area and EOC have a view
of the "broad picture" relative to other emergency response activities that may
be taking place beyond the ''vision" of field personnel who may be involved
with a response to a localized event. Additionally, they have access to a pool
of knowledge and information relative to resources available to the ORO for
responding to an "emergency occurring within an emergency." [d. at 3.
7.38. The vertical command structure utilized by the ORO, however,
does not require that all communications must first be vertically transmitted,
processed, and recommunicated through the entire ORO chain of command for
resolution. [d.
7.39. The vertical command structure utilized by the ORO allows for
decisions to be made and problems to be resolved at each of the various levels
of its structure. The more complex problems necessarily must move higher up
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the chain of command for resolution while the less complicated problems are
resolved at a lower level within the command structure (Staging Area). [d. at 4.
7.40. Additionally, there are intelligence-gathering mechanisms (MAGI
and ERN radio monitors) which provide information to the top of the command
structure relative to all significant events (problems) taking place in the field.
These information mechanisms are not dependent upon the chain of command
for their operation. [d.
?.41. As noted earlier (see Finding 7.26, supra), there were allegations that
the ORO communications network was not up to the standards of public safety
communications because access delays could exceed the allegedly recommended
time of 2.5 seconds. It is known that, in general, the standards applied to
public safety agency communications do not apply to ORO communications.
The communications needs of the ORO differ from the needs of public safety
agencies such as police or fire departments. Whereas the ORO is responding in
a predetermined manner to the situation of evacuation, public safety agencies
must respond in an ad hoc manner to a variety of emergency situations.
Appl. Reb. No. 22, supra, at 4-5; Tr. 27,298-99. See also Tr. 27,314.
7.42. ORO Traffic Guides, Route Guides, Transfer Point Dispatchers,
Road Crews, and VANS Drivers are provided with two-way radios capable
of operating on five (Tr. 27,257-58) paired frequencies of the ERN. The ERN
allows field personnel the ability to communicate directly with each other, if
necessary, as well as with the Offsite Response EOC and the ORO Staging Area
and Reception Centers. In other words, all ERN radio-equipped ORO personnel
can talk directly to all other ERN radio-equipped personnel. The ERN allows
communications to occur in both lateral and vertical modes as needed during
the emergency response. Appl. Reb. No. 22, supra, at 7-8.
7.43. The ERN provides the required communications capabilities to support field operations as outlined by the SPMC both inside and outside the EPZ.
These capabilities have been successfully demonstrated on numerous occasions
during drills and the graded exercise. [d. at 8-10.
7.44. Irrespective of the fact that the ORO utilizes a vertical command
structure and the need for field personnel to communicate directly with one
another will be minimal, there exist provisions for lateral communications
amongst field personnel in the unlikely event this should become necessary.
These provisions are supported by both the designed hardware capabilities of
the communications networks and equipment and the training provided to ORO
personnel. [d. at 11-12.
7.45. At the time of an emergency, Massachusetts state and local authorities will continue to provide the standard functions associated with police,
fire, and other public safety activities. The NHY ORO maintains the capability to communicate with state and local governments via the Massachusetts
Governmental Interface (MAGI) radio network. The MAGI network operates
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on existing radio frequencies which are routinely utilized by Massachusetts state
and local response organizations. [d. at 13.
7.46. During 1985 and 1986, NHY designed or redesigned, provided, and
installed many of the primary communication systems now in use by many of
the Massachusetts public safety entities that would be involved with a response
to an emergency at Seabrook. The ORO MAGI system was designed to provide
a communications link to these and other public safety entities. The hardware
components of MAGI were chosen and configured to allow compatibility and
integration with these public safety communications systems. Accordingly,
MAGI can be thought of as a "Gateway" mechanism allowing the MAGI radio
operators at the EOC the ability to monitor the public safety activities taking
place in Massachusetts. [d. at 13-14.
7.47. In the event it becomes necessary. due to the failure of primary communications paths between the ORO and Massachusetts public safety entities,
MAGI wiII also aIlow a voice communications link to the various Massachusetts
state and local public safety agencies. [d. at 14.
7.48. During an emergency, should unacceptably heavy communications
traffic develop on the channel being utilized by Route Guides or 1hlffic Guides,
it is planned that both the overflow channel and/or the backup interfacility
channel could be utilized as additional capacity for conveying any necessary
communications. Moreover, the driIl controller channel could also be used to
provide additional capacity in an emergency. This effectively provides three
additional channels or a total of five channels (Tr. 27,257-58) which could be
made available for either Route Guide or Traffic Guide communications. [d. at
14-15.
7.49. During the graded exercise some Route Guides and Bus Drivers
missed the one KI ingestion transmission at 15:45. FEMA recommendations
to alleviate this problem were as follows: "Review and revise Attachment 5
of IP 1.4 to include a roll call process or other means to insure appropriate
communications are complete." The roll-call process was reviewed and it was
decided that it was inappropriate to achieve the desired results and, in fact, may
be counterproductive by contributing significant additional radio traffic to the
channel. To address this, IP 2.8, Step 5.4.3 now instructs dispatchers to repeat KI
ingestion directives (or any other important messages) to ORO field personnel
approximately every 30 minutes to ensure that these personnel receive these
instructions upon arrival within the ERN coverage area. Appl. Reb. No. 22,
supra, at 18-19; Te. 27,230-31. Mr. Cohn was not aware that there was
a provision for a "tone alert" for emergency messages. He cautioned that
a stronger signal nearer the repeater might be picked up with a resulting
cancellation of the tone alert. Te. 26,128-29. However, the same repeating
procedure could be used to solve that problem.
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7.50. The two-way radios provide the capability for a Thlffic Guide at
any given TCP or ACP to communicate directly with any other TCP or ACP.
Similarly, Route Guides can directly communicate with one another, both in
their roles on the buses, and as the providers of notification to hearing impaired.
The two-way radios also enable Thlffic Guides and Route Guides to report
road impediments or other information that could impact an evacuation to the
appropriate personnel. Appl. Reb. No. 22, supra, at 19.
7.51. Applicants also described the communications capabilities available
to Transfer Point Dispatchers, Road Crews, and Ambulance Drivers. Id. at 1922. The Board finds these to be adequate for the purpose intended.
7.52. ORO field personnel issued two-way radios operating on the ERN
have been provided training on their use. This classroom training is included in
Module 20 of the ORO Emergency Plan Training program, which specifically
discusses guidance for ORO field personnel on how to communicate with
each other over the ERN. In addition, walk-through drills were conducted in
preparation for the FEMA graded exercise of June 28 and 29, 1988. Id. at
22-23 and Attachs. D and E.
7.53. There was an appreciable amount of radio traffic during the exercise
and at some points delays may have resulted. However, at no point did radio
traffic preclude any needed communication from occurring. Recognizing that
radio traffic can be heavy, training of all ORO personnel issued two-way radios
emphasizes the need to limit radio communication to that which is required.
Other important communications protocols are also emphasized. Id. at 23 and
Attach. D.
7.54. Some portion of the congestion that occurred during the exercise
was caused by controller use of radios as opposed to actual players. Tr. 27,277,
27,285, 27,320.
7.55. The objective of demonstrating the ability of the ORO to communicate with all appropriate locations, organizations, and field personnel (Objective
4) was met during the FEMA graded exercise for Seabrook. Appl. Reb. No. 22,
supra, at 23; Appl. Exh. 43F, at 204-07. The Board concurs.

D.

Notification of Contract Personnel

7.56. n-34 raised the issues as to whether communications for the notification and mobilization of response personnel are adequate. Contentions Memo. at
41-42.
7.57. All bases for n-34 were withdrawn by the Attorney General except
Basis C, which raised an issue as to whether the SPMC contained adequate provisions for alerting and notifying emergency personnel responsible for driving
the various conveyances involved. Id. at 42.
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7.58. FEMA has found that the SPMC contains adequate provision for
notifying ORO response personnel. Appl. Exh. 43C, at 22-23, 29-34.
7.59. While the resource providers' methods of communication are not
normally a part of FEMA's review criteria for communication plans, FEMA
collected and reviewed information about their methods of communication or
"call-out procedures" while verifying Letters of Agreement (LOA) in the SPMC.
Questions E and F of the questionnaire used in the LOA verification program
pertained to driver personnel and communications and/or call-out procedures.
The answers were reviewed by Richard Donovan, FEMA's RAC Chairman, and
found to be reasonable and adequate. MAG Exh. 73, at 32; n. 18,918-19.
7.60. The Attorney General submitted the only direct testimony filed by
any Intervenor with reference to this issue and it consisted of a paragraph that
speculated, in effect, that if an emergency occurs during late afternoon or early
evening or on weekends, the drivers will not be at work, and may not be at
home to receive a telephone call. Mangan Dir., ff. n. 19,429, at 37. This
speculative testimony is not enough to defeat the rebuttable presumption of
adequacy accorded by the FEMA finding or the statement of adequacy by the
RAC Chairman. Appl. Em. 43C, at 22-23, 29-34; n. 18,918-19.
E.

Media Coordination

7.61. JI-36 raises the issue of the adequacy of the procedures for coordinating with the news media. Contentions Memo. at 43-44.
7.62. The principal assertion in JI-36 is that no provision has been made
for the news media at the Emergency Operations Facility (EOF'). In the Attorney
General's witness Dr. Carter's experience working on site at EOCs during a
time of hurricane threat, the greatest problem faced by EOC operations is the
disruptive influence of the news media. Carter Oir., ff. Te. 27,546, at 39. For
Seabrook, facilities and equipment for the news media have been provided at the
Media Center, not the EOF or EOC. Consistent with current NRC guidance, the
media need not be accommodated at the EOF or EOC as alleged. "Functional
Criteria for Emergency Response Facilities," NUREG-0696 (February 1981).
In fact, their presence there might interfere with emergency response activities.
Appl. Reb. No. 19, ff. n. 27,843, at 3, 42. As to accommodating the media,
the Media Center appears to have the capability to provide accurate and timely
information as well as access to authoritative sources of information without
interference with response activities. [d. at 42,43.
7.63. FEMA has found the SPMC provisions and procedures for coordinating with the news media to be adequate. Appl. Exh. 43C, at 39-41;
Appl. Exh. 43F, at 218-20. The Board agrees.
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F.

EBS Messages

7.64. fl-35 and MAG EX-9 deal with messages and news releases to
the public. fl-35 raises the issue of adequacy of the emergency messages in
communicating necessary information to the public. Contentions Memo. at 4243. MAG EX-9 raises the issue of whether the exercise demonstrated that ORO
had the ability to effectively coordinate the formulation and dissemination of
accurate and timely information to the public. [d. at 96-98.
7.65. EBS messages that will be broadcast to the public are either prerecorded, prescripted, or modified, as appropriate, from the prescripted messages.
The SPMC prescripted messages are based on similar messages in the New
Hampshire Radiological Emergency Response Plan (NHRERP). The EBS messages were developed in accordance with the criteria in NUREG-0654, fl.E.5,
. and the guidance contained in FEMA REP-lI, "A Guide to Preparing Emergency Public Information Materials," June 1987. Appl. Reb. No. 19, supra, at
11.
7.66. News releases, including information provided to the media at press
briefings and over the telephone at the Joint Telephone Information Center
(mC), are developed to give up-to-date information regarding plant status,
emergency operations, and response actions under way affecting the public. The
SPMC procedures for developing news releases include a checklist to ensure the
inclusion of appropriate items. [d. at 12; Appl. Exh. 42, Procedures. IP 2.12. at
5.2.2.
7.67. During the earlier evidentiary hearings dealing with the New Hampshire Radiological Emergency Response Plan, Dr. Mileti (who also testified in
the Massachusetts hearings) evaluated the Seabrook EBS messages for accuracy,
clarity. consistency, certainty. and specificity. among other attributes. He also
evaluated them for source attributes: i.e., officialness, credibility, and familiarity. Dr. Mileti thought the EBS messages were good., and once honed against his
"ideal" attributes. they will provide the listening public a "most solid foundation
from which to base sound decisionmaking." See LBP-88-32, supra, 28 NRC
at 748 (Finding 7.93). As stated in Finding 7.65, supra, the SPMC prescripted
messages were based on similar messages from the NHRERP which have been
found adequate. Appl. Reb. No. 19, supra, at 11, 31.
7.68. The Attorney General's witness with respect to these issues was
Dr. T. Michael Carter. Dr. Carter is an expert in the area of behavioral response.
He has worked in the field for the past 13 years. Dr. Carter's experience includes
research on emergency response to natural hazards in communities. In addition.
he has taught modules of the evacuation course which deals with technological
hazards at the FEMA training center. Carter Dir., supra, at 1-4 and Attachment;
'fr. 27,551, 27,571-72. Dr. Carter has no background or expertise in the area of
nuclear facility emergencies; his training and experience have been eXClusively
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in connection with regional weather-related disasters, principally hurricanes.

Tr. 27,604, 27,635-37. Dr. Carter's testimony draws upon his weather-related
disaster experience. Admittedly, weather-related disasters, which are regional,
present different uncertainties as to risk and protective actions than nuclear pointsource hazards. Tr. 27,600-04.
7.69. Dr. Carter began with a dissertation on what he believed the criteria
for constructing EBS messages should be, which were taken from Dr. Dennis
Mileti's testimony in the NHRERP phase of this proceeding (Appl. Dir. No.7,
ff. Tr. 5622, at 149-59), and Sorensen, Vogt, and Mileti, Evacuation; An
Assessment of Planning and Resources (ORNL-6376, §5.4, at 110-12), and
Perry, Lindell, and Greene, Evacuation Planning in Emergency Management
(1981) embellished with hurricane warning overtones. Carter Dir., supra, at
5-19.
7.70. He criticized the prescripted EBS messages generally because they
fail to give instructions to all persons in the EPZ, incorporate a statement as to
the actual or forecasted severity of the release or potential health effects of the
release, and instruct listeners as to how to prepare for future actions that may
be taken. His testimony then particularized his criticisms of the exercise EBS
messages. Carter Dir., supra, at 20-32.
7.71. These criticisms concern EBS messages informing one group in the
EPZ (e.g., boaters, beach and wildlife refuge visitors, and residents of distinct
towns in the Massachusetts EPZ) to take protective actions without informing
other groups within the EPZ of those actions and why they are being taken except
by issuance of news releases. Dr. Carter asserts that this division of instructions
creates confusion and anxiety. [d. at 21. See also Appl. Reb. No. 19, supra, at
32.
7.72. Dr. Carter examined the SPMC messages to determine whether
they contained seven items of information all of which he alleges must be
communicated in order to enable all members of a population to develop an
appropriate perception of personal risk and to take appropriate protective actions.
Carter Dir., supra, at 16-21. Dr. Carter's essential items are: identify the nature
of the hazard; identify the time frame in which radiation exposure will occur
or is forecast to occur; identify the geographical areas at risk; clearly assess the
severity of the risk; give information regarding the health effect of exposure;
specify the level of certainty regarding the release (if it has not already occurred);
recommend protective actions. [d. at 16-17.
7.73. One of the EBS messages that Dr. Carter addressed in detail was
ORO EBS #3. Dr. Carter complains that the EBS message released at 2:20
p.m., while stating that the emergency could produce a contaminating accident,
gives no rationale for the fact that residents of Salisbury and Amesbury are
being advised to evacuate while the remainder of the Massachusetts EPZ is
being advised to shelter in place. The statement regarding the projected severity
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of the accident is the first statement that indicates that the public should be
concerned about the accidenL However, throughout the emergency, residents of
all six communities had already been told, in essence, that they were in areas
of near equal risk by the fact that they were named as being within the lO·mile
EPZ and yet no distinctions among the communities had been made. Dr. Carter
suggested that in order to avoid confusion and anxiety among the public, an
explanation of why the distinction is being made should have been contained in
the message. Dr. Carter points out that a second problem in this same message
is that the statement regarding the possibility of a contaminating event is never
repeated in subsequent messages. That is, after raising the public's level of
concern by mentioning possible contamination, the ORO fails to make further
mention of the actual or projected severity of the accident through the remainder
of the first day. Again, Dr. Carter alleges that the effect of this is an increase in
confusion and anxiety. 1d. at 26·27. Dr. Carter alleges yet another problem in
this same EBS message which would have been exacerbated by the statement
of possible contamination - inconsistent information concerning the status of
schoolchildren in Salisbury and Amesbury. 1d. at 27. The information in ORO
EBS #3 is summarized in the Exercise Report (Appl. Exh. 43F, at 82-83), in
pertinent part, as follows:
residents of Amesbury and Salisbury are advised to evacuate;
schoolchildren in evacuating communities may be picked up at host
facilities;
children in certain towns, including Amesbury and Salisbury, are
being held at school.
7.74. Mr. Donovan explained the context in which the EBS messages were
broadcast as a portion of the exercise scenario designed to test the ability
of NHY ORO to implement its utility-only plan in a worst-case situation
with no assistance from the Commonwealth of Massachusetts. Earlier in
the day, the FEMA Control Cell role-playing as Commonwealth officials had
refused to approve a precautionary evacuation or deferred dismissal of schools.
Tr.22,468. A General Emergency was declared at the Seabrook Plant at 1:32
p.m. Appl. Exh. 43F, at 82. At 2:04 p.m., the Massachusetts Governor,
simulated by the FEMA Control Cell, recommended evacuation of the Amesbury
and Salisbury communities. 1d. at 52, 77. Mr. Donovan stated that the NHY
ORO decisionmakers had assumed that because the recommended evacuation
occurred shortly before the regular school dismissal time and because the regular
buses would be waiting at the schools to pick up children and transport them
to their homes, the Massachusetts officials would permit the school buses to
evacuate the schoolchildren to the reception centers. Tr. 22,469. However,
Mr. Donovan, in order to test NHY ORO in a worst-case situation, instructed
the FEMA Control Cell simulating Massachusetts officials to deny authorization
to use the school buses to evacuate the schoolchildren and thereby require NHY
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ORO to mobilize its own bus resources for the evacuation of the Amesbury
and Salisbury schools.1\'. 22,469-70. It was in this context that NHY ORO
drafted and broadcast EBS Message #3 which stated that the Massachusetts
Governor recommended the evacuation of Amesbury and Salisbury, and later
on in the message stated that the parents with children at school in Amesbury
and Salisbury are "advised they are safely maintained at school, where they
will be kept until they can be safely moved." 1\'. 22,469; Appl. Exh. 43F, at
82-83. Mr. Donovan disagreed with the Attorney General's assertion that this
EBS message was inaccurate or that it indicated that schoolchildren were being
evacuated and sheltered at the same time. Although Mr. Donovan thought that
the language of the message "lacked clarity" and might be confusing to some
members of the public, he emphasized that "a discerning parent would have
heard that the children are going to be evacuated and that they are being kept
at school until they can be evacuated." 1\'. 22,467-68. Mr. Donovan (who
was at the EOC when this message was approved for broadcast ('fr. 22,464»
then directed simulated members of the public to call in, stating that they were
confused by the message and asking for clarification as to whether the schools
were being evacuated or sheltered; this was done so as to further test the ORO's
capabilities to disseminate public information. Tr. 22,466. Also, following the
release of EBS Message #3, the NHY ORO conducted a press briefing at which
the message was discussed with members of the press, where it was pointed
out that the ORO was in the process of getting buses to the schools in order to
effect the children's evacuation.1\'. 22,476, 22,495-96.
7.75. Applicants presented, with respect to these matters, a panel of witnesses consisting of Anthony M. Callendrello, Manager, Emergency Planning
Licensing, New Hampshire Yankee (Qualifications, ff. 1\'. 17,318), Dr. Dennis S. Mileti, Professor of SOCiology and Director of the Hazards Assessment Laboratory, Colorado State University (Qualifications, ff. 1\'. 17,318);
and Gary catapano, President, AllComm, Inc. (Qualifications, ff. 1\'. 27,223).
Appl. Reb. No. 19, supra, passim.
7.76. The Board believes that, ideally, messages should include succinct
information or instruction for all members of the EPZ and on the surface it does
not appear unreasonable to expect that members of the population at seemingly
equal risk should have an adequate explanation afforded them where they are not
instructed to take the same protective actions. Unfortunately, putting additional
information in the EBS messages regarding why people who are safe are not
at risk would detract from the needed information required to be disseminated
to the public who are at risk. FEMA/NRC guidance suggests that warning
messages not be cluttered with extraneous information. Appl. Reb. No. 19,
supra, at 32. Plans for an emergency at Seabrook correctly provide other formats
for the presentation of non-EBS relevant information, i.e., in news releases or
press conferences. [d.
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7.77. As to whether the messages must contain information as to severity of
release or potential health effects, Applicants' witnesses argue that that assertion
ignores the reality of a radiological emergency. They say it would take too long
to calculate actual or projected releases in order for such information to be
effective in most messages. [d. at 33.
7.78. Additionally, Applicants argue that it is not appropriate to include
potential health effects in EBS messages because (a) a majority of the public
does not understand the terms of the health effects in the messages and an
EBS message is not the place for basic science education; (b) any information
relating to potential health effects may detract from the needed certainty of
the message; and (c) they are unaware of any analogous emergency warnings
in which the physiological effect of exposure to a hazard are explained in
community warnings (for example, the physiological character of drowning in
a storm surge associated with the landfall of a hurricane). [d. They also state
that the content of EBS messages should not permit the public to discount
or second-guess the risk since this could detract from the public taking the
protective actions recommended in the message. [d. The Board concurs.
7.79. Unfortunately, unlike most of the natural hazard scenarios Dr. Carter'
has studied, the luxury of time and the type and amount of information necessary
to fully inform the public would just not be available for most of the emergency
planning incident scenarios at nuclear power plants. As found in the New
Hampshire hearings, it is unlikely that it will be possible to predict the duration
or amount of a radioactive release with any degree of reliability. Tr. 10,72021, 11,481-82. See also LBP-88-32, supra, 28 NRC at 759 (Finding 8.39).
Speculation would probably induce more of the anxiety and confusion that
Dr. Carter wants to avoid. FEMA found the prescripted EBS messages and
press releases to be adequate. Appl. Exh. 43C, at 27-28; Appl. Exh. 43F, at
215-18. The Board has reviewed the EBS messages and press releases and
concurs as to their adequacy.
7.80. Contrary to Dr. Carter's allegation (see Finding 7.70, supra), the
prescripted messages do give recommended actions to all members of the EPZ.
These messages are designed to give recommended actions to people in the
EPZ based on the risk that they face. Everyone in the EPZ is advised to stay
tuned to the EBS station. People in towns are advised to consult emergency
information materials sent to their homes or information flyers at beach and
recreation facilities. People who would be safe if they sheltered are advised to
do so, and those who should evacuate are so advised. Appl. Reb. No. 19, supra,
at 32.
7.81. The EBS messages refer listeners to the public information materials
for further information and advise them to stay tuned to the EBS station or a local
radio station. Any further preparatory information, as Dr. Carter suggests, would
be based on speculation regarding the unknown course of the emergency. Such
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speculation is not required for the needed attention and focus to the message.
To the contrary, this type of speculation would probably induce more of the
anxiety and confusion that Dr. Carter wants to avoid. ld. at 34.
7.82. Dr. Carter decried the facts that during the exercise ORO gave
no message to the public until after the State of New Hampshire had issued
information and closed the New Hampshire beaches and that the ORO messages,
when issued, did not tell people that New Hampshire beaches had been closed
or give a recommendation for visitors to Massachusetts beaches or the wildlife
refuge. Carter Dir., supra, at 24.
7.83. He criticized the distinction between the EBS system and the news
release system. ld. at 32-35. In this, his quarrel is not with the SPMC, but may
be with the guidance of NUREG-0654 that there be separate media center and
EBS systems. 'fr.27,628-30.
7.84. He criticized the way ORO is set up to handle the media; he feels
that it is necessary to be ready for a potentially disruptive and highly charged
atmosphere; he opined that during the graded exercise, messages were haphazard
and delayed and in a real emergency, a hostile press would have used these
matters to say that those in charge did not know what they were doing. Carter
Dir., supra, at 39-40.
7.85. Applicants have described in detail the public information resources
and personnel available to execute the SPMC. Appl. Reb. No. 19, supra, at 211. Similarly, they have described the methods by which emergency information
will be developed, disseminated, and coordinated under the SPMC.ld. at 11-22.
7.86. As mentioned in Finding 7.62, supra, the Media Center is capable of
providing the media with accurate and timely information, as well as reasonable
access to authoritative sources of information. The Media Center functions
and processes provide this type of information and access to official utility
and governmental information without interference with response activities.
Similarly, the Public Information Advisor (PIA) functions and processes at the
EOC provide for the coordination of information between the EOC and the
Media Center. Finally, the close proximity of the Media Center to the EOF
and EOC and their equipment ensure that information flows will be prompt
and authoritative sources of information can be readily available that might not
otherwise be already available at the Media Center. AppI. Reb. No. 19, supra,
at 42-43. See Finding 7.62, supra.
7.87. Widespread dissemination (both local and national) of news is
ensured regardless of attendance at the Media Center because the SPMC
procedures require news releases to be provided to AP and UPI wire services.
AppI. Exh. 42 (SPMC), at 5.6.7,5.7.2. Therefore, local and national broadcast
media stations will have access to all news releases in a timely manner
since virtually all TV and radio stations receive either or both wire services.
AppI. Reb. No. 19, supra, at 43.
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7.88. The SPMC also provides adequate procedures to ensure that media
inquiries to the Media Relations Assistants at the mc will receive responses
with official utility and governmental information. Current EBS messages issued
by the utility are provided promptly to the mc by the PIA as soon as they
are approved. Similarly, the Public Information Coordinator (PIC) provides
the JTIC with copies of all news releases and EBS messages issued by other
organizations at the Media Center. ld. at 43-44.
7.89. In an actual emergency, PARs will depend on the risk to the affected
public. Recommendations to evacuate a specific population, for example,
will depend on the existing and projected risk of exposure. That risk is
location and time specific depending on meteorological conditions, distance
from the release, and other factors concerning the status of response functions.
These factors pertaining to risk were built into the exercise scenario. Thus,
communities in New Hampshire might be evacuated sooner than communities
in the Commonwealth depending on meteorological and distance factors. The
exercise scenario indeed required communities in New Hampshire to take
protective actions sooner than communities in the Commonwealth, based on the
plume trajectory. Thus, EBS messages reflecting the PARs were issued sooner
in New Hampshire than in the Commonwealth. This was consistent with the
exercise scenario and found to be adequate by FEMA. ld. at 54.
7.90. EBS messages for Massachusetts are developed by the Public information Staff in the EOC and are coordinated with the New Hampshire EOC
Operations Officer in the Concord EOC as well as New Hampshire officials in
the EOC prior to final approval by the NHY Offsite Response Director. Overall
coordination of EBS messages is further ensured by the fact that the Media
Center provides a mechanism and facility for representatives of the principal
state, federal, and utility response organizations to coordinate and interact on
public information matters. In addition, representatives of the ORO, the onsite
Emergency Response Organization (ERa), and the State of New Hampshire review all news releases and EBS messages at the mc prior to distributing them
to their staff. This provides another process for the review, coordination, and
correction, if necessary, of EBS messages and news releases. ld. at 55-56.
7.91. Applicants have made the following commitments as to EBS messages: the prescripted EBS messages that are currently located in the plan will
be incorporated into IP 2.13 in the next revision of the SPMC.ld. at 11. References to the telephone book insert will be removed from the EBS messages
and the plan. 'It. 27,'0/7-78.

a

G.

Preemergency Information ror Beach Transients

7.92. n -39 raised the issue of the adequacy of Public Information Materials
(PIM). Contentions Memo. at 44.
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7.93. All aspects of this contention were withdrawn by stipulation, save
one, and that is the issue of whether the transients in the Massachusetts portion
of the EPZ will have adequate access to PIM. Stipulation, ff. Te. 28,285.
7.94. ApplicantS will distribute, according to SPMC § 3.7, PIM to a large
number of facilities frequented by transients. This includes hotels, motels,
restaurants, campgrounds, and parks. 'fro '1:1,872-73, 27,876-77.
7.95. The Commonwealth has prevented the Applicants from erecting signs
on beaches, as will be done in New Hampshire, to alert people as to the meaning
of the sirens. 'fro 27,967-68. Applicants stand ready to erect signs when the
Commonwealth permits such activity. 1d. In addition, Applicants are pursuing
alternative approaches, such as use of billboards. Te.27,968-69.
7.96. Based upon the foregoing, the Board finds that the Massachusetts
transients are afforded sufficient access to PIM.

H.

Rulings of Law

7.97. The provisions of 10 C.F.R. § 50.47(b)(6) require that means exist
for prompt communications among principal response organizations and to
emergency personnel and to the public. It does not require that communications
provisions exist so that members of the public can telephone requests for
assistance should the need arise.

I.

Conclusions

7.98. Relationships between ORO and other organizations are adequately
defined and adequate provisions for communications between ORO and such
organizations have been provided.
7.99. The SPMC does not place undue reliance on the commercial telephone system.
7.100. There is adequate provision for communications between and among
persons in the field.
7.101. There are adequate provisions for notifying response personnel.
7.102. The EBS messages are adequate.
7.103. Adequate provision has been made for communications with the
media in the event of a radiological emergency.
7.104. Adequate provision has been made for Public Information Materials.
8.

PROTECTIVE ACTIONS FOR PAIITICULAR POPULATIONS

8.1. An evacuation of all or part of the EPZ surrounding a commercial
nuclear power plant imposes difficult demands on both emergency workers
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and evacuees. However, those demands are particularly acute with respect to
the elderly, the disabled, children, institutionalized persons, and other special
populations whose abilities to respond effectively to an evacuation order are to
some degree limited. In this section, we deal with the provisions of the SPMC
designed to identify and accommodate the special needs of these particular
evacuees, and challenges to the adequacy of those provisions. See also Section
2 (Evacuation Time Estimates), Section 5 (personnel and Training), and Section
9 (Monitoring, Reception, and Congregate Care Centers).
8.2. Six of the litigated SPMC contentions (fl-45 through fl-50) dealt
with protective actions for particular populations. In addition, four contentions
dealt with in part elsewhere, as refined and focused by the parties' proposed
findings, related in whole or in part to the needs of special populations. Those
contentions are fl-51, fl-55, fl-56 (Base C), and fl-58. Finally, a number of
issues with respect to protective actions for Massachusetts schools were raised
in connection with contentions filed following the June 1988 exercise. See
Findings 8.157--8.162, infra.
8.3. fl-45 questions whether there is reasonable assurance that adequate
protective measures can and will be taken with respect to school and daycare center populations. Contentions Memo. at 48-52. fl-46 raises the same
issue with respect to hospital patients and those who become contaminated
injured. [d. at 53-57. In a similar vein, fl-56 (Base C) questions (1) the
adequacy of letters of agreement (LOAs) with host medical facilities, and (2)
the existence or comprehensiveness of LOAs with other hospitals whose possible
use is contemplated under the SPMC. [d. at 84.
8.4. fl-47 questions whether the SPMC contains adequate protective
measures which can and will be taken with respect to institutionalized persons
who cannot be evacuated. [d. at 58-59.
8.5. Taken together, fl-48, fl-49, and fl-59 question whether the Applicants have properly identified the number, location, and particular requirements
of resident special-needs populations within the Massachusetts portion of the
Seabrook EPZ, and developed the resources and procedures capable of responding to those needs. [d. at 59-70.
8.6. To the extent relevant to this section, fl-51 and fl-58 challenge the
adequacy of the Congregate Care Centers intended to serve special populations,
particularly in the area of staffing. fl-58 and fl-55 also question the adequacy of
transportation resources needed to serve special-needs populations. [d. at 70-74,
77-82, and 86-87.
8.7. Applicants addressed these contentions with a panel of witnesses
consisting of Anthony M. CallendreIIo, Manager, Emergency Preparedness
Licensing, New Hampshire Yankee (Qualifications, ff. Tr. 17,318); Michael
C. Sinclair, Emergency Planning Specialist, Aidikoff Associates (Qualifications,
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admitted Te. 20,807};42 and Dr. Dennis S. Mileti, Professor of Sociology and
Director of the Hazards Assessment Laboratory, Colorado State University
(Qualifications, ff. Te. 17,318). Appl. Reb. No.6, ff. Te. 21,049, at 1-64.
Intervenors sought to support these contentions principally with the testimony of
Sharon Moriearty, Deputy Director of the Massachusetts Office of Handicapped
Affairs (MOHA) (Qualifications, ff. n. 20,151, Attachment), and Guy Daines,
Director of Civil Emergency Services, Pinellas County, Florida (Qualifications,
ff. Te. 19,515, Attachment). The Board finds that these witnesses were competent
to testify with respect to areas and matters related to protective actions for special
populations.
8.8. FEMA has found generally that the provisions of the SPMC with
respect to special-needs populations are adequate ("NHY ORO has made
arrangements to notify Special Populations. . .tt; "NHY ORO has established
the capabilities for effecting the evacuation of. • . Special Populations • • .',),
and specifically that the SPMC protective actions for schools, hospitals, and
special-needs populations are adequate. Appl. Exh. 43C, at 38-39, 56, 57, 6062,64-65.

A.

Identification of Special Populations

8.9. The Applicants first attempted to identify the number, type, and
location of special populations that might require specialized transportation or
attention in the event of a radiological emergency at the Seabrook Station.
However, unlike the typical case where emergency planners are working with
state and local governments who already have an established network to identify
and serve such popUlations, the Applicants here were required to develop the
SPMC in the face of the active nonparticipation of such governments. Because
of this, the portion of the SPMC at issue in this section was based, in part, upon
publicly available, but somewhat dated, government documents and information.
It is against this backdrop that we evaluate the adequacy of the Applicants'
identification of special populations, and Intervenors' accompanying challenges.
8.10. As we understand the Applicants' approach, they sought to identify
the existence, type, and number of special populations in two ways. First, they
sought to identify the location and capacity of all facilities within the EPZ where
one could assume special-needs individuals would be located (e.g., schools, daycare centers, hospitals, nursing homes, group homes). Through this process, the
Applicants identified approximately 16,000 persons, primarily schoolchildren,
who fell within the meaning of "special populations." The results of this process
42 Mr. Sinclair', qualifications were admitted in this phase of the proceeding at the Jeferenced page but not bound
into the transcript, as is cur custom. His qualifications appear in the transcript of the NHRERP phase of the case.
ff. Tr. 4222.
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are summarized in Appendix M of the SPMC (Appl. Exh. 42), which will be
updated as more current information becomes available. Appl. Reb. No.6,
ff. Tr. 21,049, at 3-8. Applicants have committed to include Intervenor-identified
special facilities in the SPMC Appendix M listing. [d. While Appendix M is
generally reviewed and updated at least annually, Applicants have committed to
update data on day-care centers quarterly due to the apparent volatility of this
segment of the special-facilities universe. Tr. 21,637-43. See also Tr. 21,112,
21,115; MAO Em. 86; Tr. 21,186-92.
8.11. Second, the Applicants conducted a mail survey followed by telephone. interviews of those respondents who identified themselves as disabled
to identify homebound special-needs individuals within the EPZ. In connection
with this mail survey, the Applicants undertook an extensive advertising campaign urging people within the EPZ with special needs to identify themselves.
Applicants subsequently mailed Appl. Exh. 40 (an emergency public information
calendar containing a preaddress ed, prepaid mailer designed to identify homebound special-needs individuals) to every household in the EPZ. [d. at 13. The
Applicants' mail survey resulted in the identification of 503 homebound specialneeds individuals. [d. at 8-15. The Applicants noted their intention to contact
all handicapped advocacy organizations in Northeastern Massachusetts to seek,
inter alia, assistance from them in identifying and/or contacting homebound
special-needs individuals. [d. at 16; Tr. 21,057.
8.12. In connection with their methodology to identify home-based specialneeds individuals, Applicants claim compliance with NUREO-0654, Rev. 1,
Supp. 1, because, inter alia, of the identification of handicapped individuals in
the EPZ in accordance with the direction provided in FEMA Ouidance Memorandum 24 ("OM 24''). Appl. Reb. No.6, supra, at 45-47.43 Specifically, OM 24
states that emergency preparedness activities should recognize that some handicapped individuals have specialized needs in emergencies. MAO Exh. 71. It
goes on to cite NURE0-0654/FEMA-REP-l, Rev. 1, Standard I, as requiring
"that the State and local governments include in their plans 'means for notifying
and protecting those persons whose mobility may be impaired due to factors
such as institutional or other confinement.'" [d. at 2.
8.13. FEMA Ouidance Memoranda (OMs) describe the purpose for certain
planning standards and evaluation criteria and offer methods by which emergency planners may meet the standards addressed in the OM. However, the
particular methods set forth in FEMA OMs are not mandated by the NRC or
FEMA, and a planning organization may choose to achieve the same pmpose by
43 FEMA has reviewed a ipCCial-nccds survey done by the Applicants and (cunei it 10 be In full c:anp1iancc with
FEMA guidance with respect 10 auch 1UrVC)'1. Tr. 18.097. 18.099-101. FEMA went on 10 nllle that the IUrVC)' went
beyond FEMA guidance n:quin:ments (fr. 18,099-100), and, despite its acknowledged deficiencies, tcpn:SCntcd
an excellent job In building the data base m hancbound IpecW-nceds Individulh. S66 Tr. 18,831-32, 18,842,
18,868-71.
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a different approach. Tr. 18,819-21. Thus, as we have noted in other sections,
FEMA GMs play the same role and have the same legal effect as the NRC
Staff's regulatory guides.
8.14. The Board found that the Intervenors had not adequately specified
any deficiencies in fundamental survey methodology either in their contention
or in response to discovery requests and that, therefore, such deficiencies could
not be shown. Tr.20,103-20. Based on this ruling, the testimony of Dr. Don
Dillman and Ms. Sharon Moriearty on survey methodology was found to be
inadmissible. Therefore, in assessing the merits of n-48, the Board limits its
views to questions regarding the actual results of the survey, including challenges
to the number of individuals and the types of disabilities that were identified.44
8.15. As noted above, the Applicants' survey identified 503 resident special-needs individuals within the Seabrook EPZ, 473 of which would need
assistance due to the absence of any accompanying relative. This represents
approximately 1% of the total EPZ population. Compare Appl. Exh. 42,
Appendix M, with MAG Exh. 121.
8.16. The Attorney General argues that this number is far smaller than the
number of such individuals one could reasonably expect to find generally, that
it results from the hesitancy of people to identify themselves as handicapped or
in need of special assistance, and that it should be rejected as inadequate for
the purposes of planning. In support of this proposition, the Attorney General
relied on the testimony of Guy Daines.
8.17. In Mr. Daines' experience, special-needs residents are very reluctant
to identify themselves in advance. Daines Dir., IT. Tr. 19,515, at 5; Tr. 19,565.
Mr. Daines spoke extensively about such problems (Daines Dir., supra, passim)
and emphasized that the registered people are "just the tip of the iceberg."
[d. at 9. It is Mr. Daines' judgment that, based on his experience in other
counties, a planning basis of between 4.3 and 5.0% is valid when determining
the number of special-needs individuals who will need assistance. Tr. 19,580.
This number, according to Mr. Daines, excludes those who rely on friends and
relatives. Tr. 19,596.
8.18. We accept Mr. Daines' concern but are unwilling to accept his
"iceberg" concept which is unsupported by any citations to the literature of his
field. We do not doubt that some handicapped individuals will not identify
themselves as needing special' assistance. However, the reluctance to self44 FEMA hu made no judgment regarding the accuracy of the Applicants' survey or of how many nonidenlified
mc:mbels of the special-needs population there may be.. Tr. 18,106. Nor hu FEMA msde any judgment as
to whether the Applicants have identified a JUfficient number of resident special-needs individuals. Tr. 18,102
Similarly, FEMA has made no determinatim Ihst the identified number of disabled residents is accurate within any
specified onIer ofmsgnitude. Tr. 18,106. Since FEMA apparently has no objective criteria against which to judge
the resu1ts of the rwvey and because FEMA hu aclmiuedly not even considered the sufficiency or accuracy of the
survey teSUlts, the Board gives no weight to FEMA'& finding Ihst the results of the plItieu1ar llUVCy cmducted
by the Applicants here are acloquate.
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identify is not a sufficient basis for this Board to find the results of the
Applicants' survey of homebound special-needs individuals inadequate, or to
reject the Applicants' claim that all special populations in the EPZ are listed.
See Appl. Reb. No.6, supra, at 3.
8.19. In connection with the NHRERP, we concluded that the Commission's emergency planning standards did not require mathematical precision.
LBP-88-32, supra, 28 NRC at 716. No different rule is applicable to the SPMC.
And to defeat the apparent identification of all special populations within the
EPZ, Intervenors would have to establish either some defect in Applicants'
methodology (an issue Intervenors have not properly raised) or identify a special population that has been missed in its entirety. While some individuals may
have been missed, the Intervenors have provided no reason to believe that whole
populations have been ignored.
8.20. Other evidence supports our finding that the results of the Applicants'
survey provided an appropriate planning basis for special-needs populations.
The Pinellas County office of which Mr. Daines is the Director did a mail survey
of its residents similar to that done by the Applicants. In the Pinellas County
survey, a combination of bulk mailing and utility biII inserts as followup were
used to ascertain the names and locations of those who would need assistance
in an emergency. Whereas Applicants' survey revealed a list of handicapped
persons equal to about 1% of the population (see Appl. Exh. 42, Appendix
M), the Pinellas County survey identified a number 'of handicapped equal to
only some four-tenths of 1% (0.004): Daines Dir., supra, at 2-4. The fact that
Applicants identified a higher percentage of disabled people than Mr. Daines
did in his survey for his county enhances our confidence that the number
of homebound special-needs individuals within the Seabrook EPZ has been
reasonably pinpointed, at least for emergency planning purposes.
8.21. While we are satisfied, in general, with the thoroughness of Applicants' planning effort, we note that the Applicants' survey failed to identify any
noninstitutionalized emotionally or mentally disturbed people in the entire EPZ
as needing assistance. 'Ii". 18,871-72. However, there is no persuasive evidence
in the record suggesting, much less establishing, that more than a de minimis
number of such individuals reside in the EPZ, or, if they do, that they will be
left unaided under the SPMC in the event of a radiological emergency. Thus,
we have no basis to reject the Applicants' survey result for this group. Nevertheless, the total absence of any members of this handicap group concerns us.
Some of these people may be homeless or street people (although most of the
homeless are in our largest cities and many are neither emotionally nor mentally
disturbed). See Moriearty Oir., ff'Ii". 20,151, at 22 (MOHA "has assisted many
. . • homeless . • . .tt). Some may live alone but be barely living at a level
equal to their day-to-day survival needs. Because of the way they function, they
may not be amenable to identification through mail surveys, or easily contacted
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by telephone. We expect Applicants to renew their efforts and to refine their
techniques to provide greater confidence in their survey's lack of identification
within the EPZ of noninstitutionalized emotionally disturbed or intellectually
limited people who might need assistance.
8.22. Intervenors also challenge the completeness and currency of Appendix M of the SPMC (the summary of the Applicants' identification of facilities for special-needs populations). We will not detail the ebb and flow of
the numbers reflected in Appendix M. Applicants do not dispute that the SPMC
list of facilities for special-needs populations is incomplete. recognize that Appendix M must be continuously monitored and updated, and have committed to
do so. See Finding 8.10, supra.
8.23. The fact that the Applicants have engaged in emergency planning
based upon imperfect and incomplete information reflects, in our view, the
noncurrency of any data-gathering techniques used for future planning, and
documents the effects of state and local government decisions abdicating their
own emergency planning responsibilities. See Tr. 21,637-43. It does not,
however, establish that the process through which the Applicants have identified
and will identify such facilities is itself inadequate under the Commission's
emergency planning rules.
8.24. The Applicants have committed to review and revise Appendix
M of the SPMC (and the resultant allocation of resources) as additional information becomes available, including current information from state and local governments should they decide to participate in the emergency planning
process. See Finding 8.10, supra. We also are confident that Applicants will
do everything reasonably possible on an ongoing basis to keep Appendix M
current, and will include organizations that feed, care, or advocate for the noninstitutionalized mentally or emotionally disturbed (if they exist in the area) in
their ongoing efforts. The Commission's emergency planning rules require no
more.4$

B.

Assistance to Special Populations During an Evacuation

8.25. The fact that we have found the Applicants' survey methodology and
the results generated by their survey to be adequate does not end our inquiry.
Rather, it provides the starting point for our principal task of determining
4$ Ms. Monealty testified that the methodology

used by the MOfIA to evaluate the needs and plan interventions
for special-needs populations would havc been useful to the Applicants. and that she was prepared to make that
methodology available. Tr. 20,156. However. she further testified that she would 1I1>t make available to Applicants
the information that her agency had gathered concerning the handicapped unless requested by the handicapped
or their supporting networ:k. Tr. 20.173. 20.175. Unfortunately, IS we understand her testimony, it is not the
poliCy of her office to unilaterally solicit such authorization. S•• Tr. 20,200-01, 20,20')-10. We need n~ n:solvc
this "chicken or egg" problem since we find the J'CIults of the Applicants' swvey adequate for the purposes of
planning.

517

whether there are reasonable assurances that the particular needs of special
populations will be satisfied in the event of a radiological emergency. In making
this determination, we elect to focus our analysis in terms of the five areas
where the particular needs of special populations require some accommodation:
notification, transportation, supervision and physical assistance, monitoring and
decontamination, and congregate/medical care facilities. Intervenors question
the adequacy of the SPMC provisions and identified resources in each of these
areas.
8.26. In the event of an emergency, the first step in initiating an evacuation
or transmitting a protective action recommendation (PAR) for special-needs
populations is notification. In addition to the general notification procedures
applicable to EPZ residents generally (sirens, EBS messages, etc.), the SPMC
provides that the initial contact with special-needs populations (either through
representatives of facilities containing special-needs populations or through
direct communication with homebound special-needs individuals) will be by
telephone.
8.27. During this initial contact, information regarding the existence and
nature of the emergency, actual transportation and assistance needs, appropriate
preparatory activities, and possible protective actions are to be exchanged.
The SPMC will be amended to specify that Special-Population Liaisons, when
notifying special populations about emergency classifications, should inquire
whether individuals require special assistance other than transportation. Any
such requests will be relayed to the Special-Population Coordinator at the ORO
EOC for appropriate disposition. See Appl. Reb. No.6, supra, at 16-17, 27-31,
39-42, and 49. As a general matter, we find the implementation and notification
procedures (including those for the hearing-impaired) set out in the SPMC
provide reasonable assurance that special-needs populations within the Seabrook
EPZ will receive effective and timely notice of the need for emergency action.
8.28. However, based on the results of the June 1988 exercise, certain
aspects of the SPMC's notification procedures were found to be lacking.
Initially, the SPMC identified a contact point for each facility where telephone
notification was to be provided by a Special-Population Liaison. Subsequently,
it was determined that in some instances, the contact points were not manned
24 hours a day. As a result, the Applicants are reevaluating the data on each
facility and its resident population, and will revise the notification procedure in
each instance to ensure that it is appropriate for the particular circumstances.
Appl. Reb. No.6, supra, at 33; Tr. 21,635-36. The Board considers this to be
an adequate response to the deficiency identified in the exercise.
8.29. In this regard, we note our agreement with the Attorney General
that the need for effective notification is particularly important with respect
to the elderly disabled. Of the forty special facilities listed by the Applicants
in Appendix M, thirteen, or approximately 33%, are housing projects for the
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elderly. The total population in the special facilities listed in Appendix M is
2044. Of that number, 1160 or 57% are residents of elderly housing facilities.
Moreover, the Applicants have acknowledged that they failed to list Heritage
Towers, a facility for the elderly in Amesbury. That will bring the total of
special facilities up to forty-one of which fourteen are projects for the elderly.
8.30. While we expect that the Applicants will take the needs and capabilities of this group into account in their reevaluation of the SPMC facilityspecific notification procedures, we do not find the general SPMC notification
procedures deficient in this area. Where contact with elderly housing facilities
is unsuccessful, the SPMC will make available transportation to such facilities
based on a preidentified "default" value. See Finding 8.36, infra. Thus, individuals who are ambulatory or can be assisted by others will have buses available
to them. Similarly, specialized vehicles allocated to such facilities will also
be dispatched in such circumstances. Appl. Reb. No.6, supra, at 30-31, 33.
Finally, even if telephone contact with a facility is initially unsuccessful, it is
reasonable to assume that its residents would make use of the SPMC assistance
telephone number to make their needs known to the ORO should they hear the
alert sirens. See id. at 15; Finding 8.51, infra.
8.31. The Attorney General attempts to raise a question concerning the
adequacy of methods being used to alert the elderly living in public housing
projects. However, no admitted contention reasonably supports such a challenge.
Furthermore, we find the methods for alerting the special-needs elderly living
in housing projects (consisting of sirens, public broadcasting, continuing efforts
to list elderly disabled for special-resource availability, and continuing efforts to
refine facility-specific contact methods) to be adequate. Tr. 21,636.
8.32. In order to alleviate a problem revealed during the exercise of certain
school liaisons not being able to get through their notification lists, a change has
been made in the SPMC so that liaisons will have fewer facilities assigned to
them and. after completing their calls, they will assist those with more facilities
to notify. FEMA concluded that this revision corrected this problem. See
Appl. Exh. 43F, at 251; Appl. Exh. 43E, at 24.
8.33. However, as we have already found, the number of facilities requiring
notification is greater than the number listed in Appendix M of the SPMC. See
Findings 8.22-8.24, supra. See also MAG Exh. 86. The Attorney General
asserts that there are over three times as many special-population calls to make
as there are school liaison calls to make, and that calls to these facilities will
therefore take three times as long. MAG PF 8.1.102.C.
8.34. Because the Attorney General fails to provide any basis upon which
we could translate and evaluate numbers of calls into units of time, we decline
to make any finding on the length of time it might take to notify all schools
and special facilities within the EPZ. The Applicants testified that notification of
schools should, based on their modifications, take between 60 and 90 minutes.
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Tr, 21,362, We require that the SPMC be further modified, if necessary, to
ensure that notifications of special facilities will be accomplished in a similar
time frame,
8,35, Subject to modification of the SPMC to ensure that all facilities for
special populations can be contacted within 90 minutes, we find reasonable
assurances that the special populations within the EPZ will receive both timely
and effective notice of the need to evacuate or take emergency protective actions
in the event of a radiological emergency,
8.36. While the SPMC contemplates that the exact transportation needs
for special populations will be determined at the emergency notification stage
(see Finding 8.27, supra), the Applicants' planning assumption was that 100%
of the capacity or enrollment of each hospital, facility, school, or other specialneeds facility, and each preidentified resident special-needs individual would
require transportation out of the EPZ.46 Appl. Reb. No.6, supra, at 30, 31,
33, 40-41, 46; Tr. 21,267, 21,330-31. In addition, the Applicants sought to
ensure that the type of vehicle dispatched (i.e., bus, bed bus, passenger van,
wheelchair van, or ambulance) was not only appropriate to the particular special
need(s) of its occupant(s), but also that the dispatched vehicle would be properly
sized to accommodate both the special-needs individual(s) it is to serve and any
necessary accompanying staff or caretakers. Tr. 20,874-75, 23,155. Finally, in
the event a call to verify transportation needs for a special-facility or homebound
individual is unanswered and the failure to answer is not satisfactorily explained
by other facts known to ORO, the SPMC contemplates that the allotted vehicle
or vehicles will be dispatched. Tr. 21,073.
8.37. In Section 9, infra, we address questions regarding the general
adequacy of the transportation resource pool (including those intended to serve
special populations). Here we focus on challenges to (1) the Applicants'
assessment of the particularized transportation needs of special populations, (2)
the appropriateness of assigned vehicles, and (3) the availability of personnel
necessary to accomplish the efficient loading of such vehicles.
8.38. In assessing the transportation needs of EPZ hospitals, whose patient
mix can vary daily, the Applicants arbitrarily divided the hospitals in their
transportation needs analysis into thirds for the purpose of allocating vehicles,
and then instituted a variety of checks to assure themselves of the reasonableness
of this procedure. Similarly, they speculated that one-third of the persons in
46 While the SPMC provides resources for all of the patients in a facility, section 2.6 of the hospital facility plans
prepan:d for and provided to the administrators of the Amesbury and Anna Iaques Hospitals include instructions
for excrc:iaing the optioo of reducing the hospital patient census during the early &tages of an emergency by
discharging some patients on their own, to the custody of family membets or custody of others. Such patients
shruld be identified at the Alert c1assificatioo (Step 3.2.13) and IlUbsequently discharged during a Site Area
Emergency (Step 3.3.6), if appropriate. A similar procedure for the discharge of patients during an emergency is
referenced in Anna Iaques Hospital External Disaster Plan. Appl. Reb. No. 6, supra, at 30. Should this be dooe,
both the EPZ transportatioo load and the relevant recc:ption center mooitoring load would be reduced.
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hospitals would need to be transported by ambulance, one-third by wheelchair
vans, and one-third by buS. They found tha't their vehicle allocations are
similar to those used by Massachusetts Civil Defense Agency (MCDA) in 1986.
Tr. 21,397-401.
8.39. In assessing the transportation needs of special facilities such as
nursing homes, the Applicants generally used the following four-level standard
to match patient classifications with transportation needs:
Levell: Patients requiring the highest level of medical care provided by the facility. In
a nursing home, these patients would be those requiring constant skilled nursing care due to
the seriousness of their condition. Patients in this category would require an ambulance if the
facility staff deemed it necessary to provide continuing medical treatment during transport.
Level 2: Patients who may be bedridden or mobility-impaired as a result of siclcness
or injury, but who may not require constant medical supervision. Patients in this category
generally would require transport in a supine position.
'
Leve13: Patients who are usually ambulatory, although some may be mobility-impaired.
In a nursing home, these patients generally require supervision and assistance with such
daily activities as dressing and taking required medications. The majority of patients in
this category could be transported in a bus, van, car or station wagon, or if necessary, in a
wheelchair van.
Level 4: Patients are ambulatory and generally self-sufficient but require some assistance with daily activities such as the administration of required medications. These patients
could be transported by bus. van, car or stalion wagon.

Appi. Reb. No.6, supra, at 31-32.
4
8.40. In conducting the transportation needs analysis to ascertain how
many vehicles of each different type would be needed to transport special-facility
residents, the Applicants asked facilities the question "How many patients in
your facility at any given time would be required to be placed in a wheelchair
during transport if your facility would be evacuated." In posing that question
the Applicants emphasized the actual need for a wheelchair. Tr.21,394. The
purpose of that question was to distinguish those patients from ambulatory
patients. Tr. 21,395.
8.41. Intervenors suggest that the Applicants' question was ambiguous, and
thus there is no assurance that the Applicants' survey obtained the information
necessary to formulate a true picture of the transportation needs of specialfacility residents. They point out that the Applicants never specified how
long patients would have to sit up in a wheelchair during an evacuation,
and never asked whether some patients would need gerri-chairs as opposed
to wheelchairs.47 Tr. 21,395-97. We do not discern enough ambiguity in the
47 The Attorney General asserts Ihll •

gem-chair is • whcc1ed chair Ih.l is used in nursing hcmcs but has the
distinction {rem a whcc1chair of tilting baclc ao that it is half-way between being a stretcher and a whcc1chair.
The stretcher function, when used, means that gem-chairs take up morc mom than whcc1cham. Thcrd'orc, the
Auorncy General maintains, the Applicants' assumption that a whcc1chair VIII has • capacity for six whcc1chair(Co1lli1Ul.td)
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Applicants' question to evoke our concern. The Board finds that Applicants'
question adequately communicated what they intended, and that the information
they intended to obtain adequately determined each facility's transportation
needs.
8.42. When the Applicants did their nursing home needs assessment to determine how many ambulances would be needed (as opposed to evacuation bed
buses), not all such facilities within the EPZ responded to their request for information. Of the ten EPZ nursing homes contacted, eight provided information
about the particular transportation needs of their residents. This facility-specific
information is reflected in the forms of Evacuation Transportation Resources
available under the SPMC and allocated to the responding facilities. For example, for patients the nursing homes indicated might require continuous medical
treatment during transport, the plan provides for an ambulance. For those requiring only supine transport, the planned resource is an Evacuation Bed Bus.
For those requiring transport in a wheelchair, the plan provides a wheelchair
van, and the remaining ambulatory nursing home patients are provided buses.
Appl. Reb. No.6, supra, at 30-31.
8.43. For the two EPZ nursing homes that declined to provide patient
information, planners were forced to rely at least in part on Department of Public
Health (DPH) regulations as one component in calculating the transportation
needs of the residents of these two homes. Tr. 21,372-73. Based on lists
provided by the Department of Public Health Nursing Home Licensing Bureau
indicating the number of patients per level of care at each of these facilities,
the Applicants estimated the necessary number and ratio of ambulances to bed
buses. 'fr. 21,387-88. According to the Applicants, these definitions provide
a relatively accurate and stable m~s for assessing the needs of individuals.
Appl. Reb. No.6, supra, at 31. However, despite the fact that Levels I and II
of the Applicants' transportation classification do not correspond to the DPH
levels of care (fr. 21,374), the Applicants were forced to allocate transportation
resources based on the DPH-identified levels of care. Tr. 21,373. While
imprecise, such an assignment is a very rough (and in light of the absence of
information, very necessary) way of trying to ensure that patients who need to
be transported in an ambulance will have one available to them.48

bound evacuees is ow:dy optimistic if persons need to be transported by gc:ni-chair using its ltrcId!er function.
However. Ihe record contains none or Ihe factual predicates necessuy to make Ihe leap in logic !he Attorney
GcneraI. appears to IUggeat. Mcmaver, we find no allegation reasonably lIowing fl'Olll an admitted contention lhat
would IUpport any cha11.eZlge to !he Applicants' failure to ccmider gc:ni-chaira.
48 We nOle lhat!he clecision by !he operators or these two EPZ mming homes not to participate in Ihe Applicants'
planning process hu two deleterious effects. Fim, to Ihe extent Applicants have underestimated Ihe number of
residMta or Ihesc two homes Ihat require an ambulance, Ihe operators failed Iheir own patients. Second. to Ihe
extent Ihe Applicants have overestimated Ihe number of necessary ambulances, Ihe operatOl1 have unneoesaarily
caused !he Applicants to commit ambulances lhat might be more effectively used elsewhere.
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8.44. As noted in Findings 8.9 and 8.15, supra, the Applicants identified
the particular transportation needs of the homebound handicapped based on
telephone contacts following positive responses to the Applicants' mail survey.
Based on this individual needs assessment, such special-needs individuals were
assigned to one of the five categories of special needs in order to provide
a response specific to the individual's condition. The five needs codes were
selected to enable the ORO to respond adequately to an individual's needs in
an emergency. The needs codes and the corresponding categories are:
01 - Evacuation bed bus
02 - Wheelchair van
03 - Curbside piclcup
04 - Hearing impaired
OS - Sight impaired

AppI. Reb. No.6, supra, at 16-17. These codes reflect the Applicants' proposal
to use bed buses to evacuate all homebound special-needs individuals who were
previously listed in Appendix M as requiring an ambulance. 'fr. 21,064.
8.45. FEMA GM 24 sets forth guidelines for providing and administering
assistance with sheltering and evacuation to resident special-needs individuals. It
also breaks up the disabilities to be provided for into three general categories sensory impaired, mobility impaired, and mentally/emotionally impaired. MAG
Exh. 71, passim.
8.46. As described in GM 24, sensory impairment includes disability
related to hearing and seeing. MAG Exh. 71, at 6; Moriearty Dir., supra, at
7. An individual with a sensory impairment who depends on environmental or
technological support would need assistance to evacuate or shelter. [d. at 11-13.
Mobility impairment includes the elderly and those dependent on environmental
support like wheelchairs, crutches, or life support systems. MAG Exh. 71,
at 7. Generally speaking, mobility-impaired individuals will have varying
degrees of limitation in terms of walking, carrying, lifting, etc. Moriearty
Dir., supra, at 7. Depending on the severity of the impairment, the presence
of adaptive equipment, and the physical accessibility of the environment, a
need assistance to evacuate or shelter. [d. at 15mobility-impaired person
17. Mental/emotional impairment is a broad category which can include mental
retardation, mental illness, chemical dependence, Alzheimer's, and stroke. MAG
Exh. 71, at 1; Moriearty Dir., supra, at 8. Depending on the actual condition,
varying kinds and levels of assistance are appropriate in a protective action to
shelter or evacuate. Moriearty Dir., supra, at 19-20.
8.47. Applicants correctly view compliance with GM 24 as being permissive rather than mandatory. 'fr.21,075. See Finding 8.13, supra; AppI. Reb.
No.6, supra, at 46. Still, we find that the Applicants' approach to identifying
and coding homebound special-needs individuals is consistent with GM 24.

will
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8.48. The Board shares the Attorney General's concern about the problems
that might arise when nonidentified members of the resident disabled population
find that they require assistance at the time of an actual emergency. Mr. Daines
indicated that the failure to dedicate resources for the non identified resident
disabled (Daines Dir., supra, passim), and the reliance on incomplete and
inaccurate lists during an emergency, is a grave mistake reflecting bad planning
(Tr. 19,547-48). Even where a list is highly accurate, Daines asserted that there
will still be people calling in needing assistance (Tr. 19,550); although not
all preidentified people can be expected to actually use the dedicated vehicles
available to them (Daines Dir., supra, at 8; Tr. 19,565).
8.49. Our concern is limited to seeing that the Applicants make reasonable
provision for the likelihood that there will be some unidentified members of the
resident disabled population that will call in demanding assistance. As set out
below, we find that the Applicants have done so.
8.50. As noted in Finding 8.18, supra, we accept the proposition that
some handicapped will decline to identify themselves as needing assistance in a
preemergency survey but will seek assistance during an emergency. Moreover,
while the needs and specific identities of homebound special-needs individuals
change over time, emergency planners cannot assume that reductions in the
number of preidentified handicapped will equal additions due to newly identified
handicapped. Consequently, we agree with the Attorney General that the
Applicants must assume that its list of special-needs individuals is incomplete,
and thus must be prepared to respond to requests for assistance from handicapped
individuals who have not preidentified themselves. However, we do not conclude
that the SPMC is deficient in terms of its planning basis for this special
population.
8.51. To the extent the Applicants' survey failed to identify every homebound special-needs individual who will require special assistance in the event
of an actual emergency, the SPMC provides a mechanism for individuals who
were not preidentified to seek assistance in the event of an emergency. In both
the annual public information calendar and the EBS messages disseminated
during an actual emergency, such individuals are provided a toll-free telephone
number through which they can make their immediate needs known to the ORO.
Appl. Reb. No.6, supra, at 15. Calls to the ORO would result in the assignment
of ORO personnel to respond to the request. NHY will use its own personnel
and is seeking the assistance of outside organizations~ such as those that deal
with blind and deaf individuals. Thought also has been given to the needs of
mobility-impaired individuals. [d. at 49-51.
8.52. In connection with the Applicants' proposed use of bed buses instead
of ambulances to evacuate some hospital patients, nursing home residents and
homebound special-needs individuals, the Attorney General offered testimony
suggesting that the bed buses the Applicants propose to use could not be
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registered or licensed as ambulances in Massachusetts, and thus should be
found to be an unacceptable transportation resource. St Hilaire, et al. Dir.,
ff. Te. 23,209, passim. Voir dire and cross-examination of Gerald St Hilaire,
who is Chief Legal Counsel and a Deputy Register for the Massachusetts
Registry of Motor Vehicles, showed that the Registry has not previously applied
the law of Massachusetts in ways that would be relevant to the facts at issue;
St. Hilaire's testimony, which offered essentially an advisory opinion on the law,
was therefore stricken. Te. 23,232-36.
8.53. The other member of the Attorney General's panel, Howard Saxner,
is a Deputy General Counsel for the Massachusetts Department of Public Health.
He testified that he knew of one instance in which his Department had taken
legal action against an out-of-state company that had been providing emergency
transportation services in Massachusetts without a Massachusetts ambulance
license. Te.23,238-39. That company, however, operated in Massachusetts on at
least several occasions, was prepared to offer standby care, and most importantly,
was not responding to a "major catastrophe." Te. 23,244. The witness could
not recall any occasion on which the Department of Public Health has sought
an injunction against a vehicle that is designed to transfer the sick and injured
in the event of a major catastrophe but that is not certified as an ambulance.
Te.23,257-58.
8.54. This Board has declared that official notice of state law is not a
good concept in a federal proceeding such as this one. Te. 21,378-79. Title
105 C.M.R. Ch. 170.010 was never accepted as an exhibit, and no findings
can be made based upon it or on any other provision of Commonwealth law
that is related to this provision. Moreover, we cannot help but note the irony
that one arm of the Commonwealth appears willing, indeed is prepared, to stop
evacuation bed buses at the EPZ boundary to issue citations or injunctions when
the need to use these vehicles is due in part to the inaction of another arm of
the Commonwealth.
8.55. As this Board has already found, the Governor of the Commonwealth
has more than ample power to permit use of such vehicles in an emergency.
LBP-89-8, 29 NRC 193, 197 (1989). Since the Governor has the authority to
permit the use of such vehicles in an emergency and since the Commission's
''realism'' rule requires us to assume that the Governor will exercise his authority
if necessary, we conclude that the Applicants can (and we do) rely on the
availability of evacuation bed buses to implement the SPMC. See Memorandum
and Order (Ruling on Massachusetts Attorney General's Motion to Accept an
Exhibit), August 7, 1989 (unpublished). Moreover, it does not make sense
for this Board to require an Applicant to purchase, train drivers for, and then
keep idle expensive ambulance equipment that would be used, if ever, in a
highly unlikely event We would not encourage nor do we require such unwise
expenditures.
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8.56. We have found the SPMC to give adequate consideration to the
evacuation times for special-needs populations regardless of the mode of transportation. See Section 2. supra, Findings 2.95-2.104; Finding 8.95, infra.
8.57. In Section 9, infra, we address the Commonwealth's argument that
insufficient numbers of ambulances will be available in the event of a radiological
emergency to implement the SPMC. Here we respond to the Commonwealth's
argument that insufficient numbers of ambulances and trained personnel will be
available to provide necessary transportation services to evacuees once outside
the EPZ.
8.58. From the Reception Centers, all those individuals who are radiologically contaminated who need transport to MS-l hospitals and homebound
handicapped people who need transport to regular host hospitals are expected to
be transported in separate vehicles to maintain contamination control. If an individual's condition is such that ambulance transport is required, an ambulance
will be summoned. 'fr.21,582. Mr. Sinclair testified that moving people from
Reception Centers to medical facilities will be accomplished by ambulances not
under agreement from the companies normally serving the host communities.
'fr.21,588.
8.59. The Attorney General asserts that there is no reasonable assurance
that adequate numbers of noncommiUed, host-community ambulances will be
available for such purposes, and if available, there are no procedures in the
SPMC that ensure the contact and timely arrival of such ambulances. In addition,
notwithstanding FEMA guidance MS-l suggesting provisions for contamination
control in transporting contaminated persons to medical facilities, the Attorney
General points out that the Applicants have produced no evidence to show that
host-community ambulance companies have had any training in contamination
control. Staff Exh. 7; 'fr. 21,579, 21,581-82.
8.60. As to the availability of ambulances generally to serve the contaminated injured outside the EPZ, the Board is satisfied that community ambulance
companies may be used solely as backup resources for these pmposes without
special training. While there is no guarantee that host-community ambulances
would be available as a resource in the absence of a prior written agreement, we
are convinced that many of the professionals who have dedicated their lives to
ambulance service would be available in time of dire emergency. The Commonwealth's own survey of ambulance providers indicates that communities outside
the EPZ will not be stripped of ambulances, and suggests the possibility that
ambulance response might be subject to a preexisting contract between a nonparticipating company and the host community. See Finding 9.31, infra. Our
belief that a positive response to requests for transportation assistance will be
forthcoming is in part based on our common-sense knowledge of the dedication
of ambulance personnel, the fact that ambulance companies are in the regular
business of providing ambulance services, and in part on our reasonable ex-
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pectations that the Governor would use his emergency powers to alert them.
'It. 21,370-71. Finally, even if all of the companies not under contract and all
the municipalities not under agreement were to refuse to participate, we believe
that the pool of surplus, unused, and returning SPMC-commiued ambulances
will also be available to meet this potential need. See 'It. 21,369.
8.61. Moreover, we are confident that adequate communication can occur
so that the rather simple tasks involved in transporting the contaminated injured
can be performed properly by the personnel who regularly participate in the
medical delivery system. We note that following notification by telephone,
ambulances routinely respond to emergency situations involving injuries in
situations similar to those that would exist outside the EPZ (e.g., rush-hour
accidents, multiple injury accidents). Finally, contaminated injured would likely
be initially identified and attended to by emergency response workers who are
either trained in handling contaminated individuals or who can easily access a
trained individual.
8.62. The Board finds reasonable assurances that sufficient numbers and
types of vehicles will be available and will be appropriately dispatched to ensure
that the transportation needs of special populations within the EPZ and the
contaminated injured outside the EPZ will be met in the event of a radiological
emergency.
8.63. Except in the case of evacuation bed buses, the Applicants generally
rely on the drivers of special vehicles, who have or will have training in
lifting and loading, to effectuate the loading of their vehicles. 'It. 21,065,
21,069-70, 23,156. Again with the exception of bed buses, drivers who will
"load" special-needs individuals will not have assigned assistants. However,
the Applicants believe that it is unlikely that situations will develop requiring
more transportation personnel than are assigned under the SPMC. Mr. Sinclair
gave uncontradicted testimony that he did not know of specific circumstances
requiring more than one trained person to be present. 'It. 21,070.
8.64. Bus drivers are not trained to assist in loading people, but buses
will not be sent to transport special-needs people requiring such assistance.
'It. 23,156-57, 23,158.
8.65. The evacuation bed buses provided to special facilities will be
operated by a driver trained to utilize the equipment Bed bus drivers will
be provided emergency response training, evacuation bed training, emergency
medical service training, basic first aid, CPR, and patient lifting techniques
training. 'It. 21,071.
8.66. At each facility, the SPMC counts on the availability of specialfacility staff to assist the driver in loading his vehicle. Where more than one
bus unit is assigned to a facility, drivers from other units will be available to
assist in loading each of the bus units. When only one unit is assigned to a
facility, one ORO member will be assigned to ensure adequate capability to load
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the bus. fur evacuation bed buses assigned to pick up impaired homebound
individuals, one ORO member will be assigned to assist the driver on each
bus. Appl. Reb. No.6, supra, at 23-24; Tr. 18,837,21,065-66,21,279-80. The
Applicants propose that the individuals assisting bed bus drivers will be chosen
from either the route guide pool or the dosimetry record keeper pool. Tr. 21,308.
While no special training is required for individuals assisting evacuation bed bus
drivers (Te. 21,280); some will receive the same training provided to bed bus
drivers (Te. 21,072).
8.67. Recognizing that adequate transportation must not only be available
but must also be effectively employed, Intervenors challenge the number and
training of the SPMC transportation personnel in terms of their ability to effectuate the orderly and efficient loading of special-needs individuals. Mr. Daines
testified that in his experience, elderly individuals have difficulty climbing steps
onto buses. He criticizes the SPMC for lack of staff to load the elderly or
disabled into vehicles and suggests that three people should be available for assistance. He also advocates a medicaIIy trained person on every bus utilized to
evacuate special-needs persons, including elderly special-needs persons. Daines
Dir., supra, at 11-13; Tr. 19,557.
8.68. Based on common sense and daily experience, the Board rejects the
proposition that a minimum of three people is required to assist the elderly and
disabled into evacuation vehicles. And while Mr. Daines' proposals may be
ideal, such an abundance of specialized personnel on vehicles responsible for
transporting special populations out of an EPZ is not generaIIy required under
the Commission's emergency planning rules. Should additional personnel be
needed to prepare and load special-needs evacuees into their assigned vehicle,
we believe that such resources will be available either from the staff of the
special facilities or from SPMC emergency response personnel.
8.69. In the case of nursing homes, staff is reduced at night but there exist
provisions for calling in additional staff in an emergency (Te. 21,271), and the
experience is that additional staff does come in. Tr. 21,317. Although Applicants
acknowledge that they have no information or factual data as to whether the ten
nursing homes in the Massachusetts EPZ have caII-in procedures to summon
additional staff to assist in the event of a radiological emergency at Seabrook
(Te. 21,316-19), the Board is satisfied with Applicants' testimony that these
institutions do have the procedures and capabilities to augment their scheduled
staffs.
8.70. Even if events precluded the caII in of additional facility staff,
requests for assistance could be made to the ORO, whose primary personnel
resources would be Route Guides. Tr. 21,304. However, on any given shift,
Route Guides have a reserve staffing of only 20% above estimated needs.
Consequently, assuming that all route guides on any shift show up, there will be
thirty-three Route Guides to respond to calls for assistance by special facilities
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or resident special-needs persons who need assistance during a radiological
emergency. Tr.21,306-07. This number of available Route Guides would be
reduced further if the Applicants assign Route Guides to assist evacuation bed
buses. Depending on the nature of the emergency, the ranks of the SPMC Route
Guides could be supplemented with dosimetry record keepers. (I'hose personnel
would have other assigned functions during a general emergenry, i.e., issuing
dosimetry and maintaining dose records.) On each shift, assuming that everyone
shows up, forty-eight dosimetry record keepers would be available. Finally, the
Applicants can also make available through the offsite response organization
approximately eighty people as a resource pool to assist special facilities, the
resident special-needs population, and evacuation bed bus drivers. Tr. 21,30708,21,311.
8.71. With respect to the emotionally and mentally disabled, we note
FEMA's view under GM 24 that physical assistance means more than drivers
loading individuals onto transport vehicles and transporting them. Cf, Appl. PF
8.1.67. However, we conclude that such specialized assistance can be accomplished by the "contact" people, whom Applicants count on to be available to
assist. We are persuaded that adequate assistance of this type will be available.
See Findings 8.77,8.79, and 8.80, infra.
8.72. The Board finds that the SPMC provides or reasonably assumes the
onsite availability of the personnel necessary to assist special-needs evacuees
(including the homebound) onto their evacuation vehicle.
8.73. As we understand the SPMC, it incorporates an "evacuation in
place" concept in order to ensure the availability of trained and experienced
personnel necessary to provide the particularized assistance and interim care
that special-population evacuees will require to exit the EPZ and settle into
temporary shelters. Thus, the plan contemplates that the teachers, day-care
workers, nursery school personnel, special-facility and medical-facility staffs,
nurses, and physicians will continue in their preemergency service provider roles
while accompanying their charges through the evacuation process and into the
early stages of congregate care. See, e.g., Appl. Reb. No.6, supra, at 24-25
and Attach. I; Tr. 21,264, 21,285-86, 21,326. In addition, facility administrators
and shift or unit supervisors would continue to exercise their preemergency
authority to call in from their respective employee pools additional staff that
might be necessary to respond to the emergency, and to assign their personnel
in a manner that best serves, within the SPMC response framework, the needs
of their particular group of evacuees. See, e.g., Appl. Reb. No.6, supra, at
23-24 and Attach. I.
8.74. In order to assist in their understanding of the role they will be
expected to play in the event of a radiological emergency, NHY will make
SPMC orientation available to schools and special-facility personnel. [d. at 23.
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In addition, NHY has offered to provide training and planning support to special
facilities and will continue to do so. [d. at 26.
8.75. FEMA has found that special facilities, hospitals, and nursing homes,
collectively, take pride in providing care and it is satisfied that they will act
to implement an emergency plan appropriately. 1'1'. 22,413, 22,605. See also
Tr. 21,281. We agree. We are not persuaded by Ms. Moriearty's testimony that
medical facilities, hospitals, and clinics are not a realistic supply of adequate
additional personnel. Moriearty Dir., supra, at 21-22.
8.76. In a series of proposed findings the Attorney General argues that
reliance upon these "evacuees" to provide necessary interim care, supervision,
and assistance to fellow evacuees during the evacuation process and for up to 12
hours thereafter at congregate care centers is without record support. He goes on
to assert that there is no reasonable assurance that these "evacuees" will continue
in their preemergency roles in the event of an actual emergency. We previously
rejected a similar argument advanced by the Attorney General with respect to
the NHRERP. LBP-88-32, supra, 28 NRC at 729-42, 749. He has provided
no basis for us to conclude that special~facility or hospital staffs would react
differently from school teachers, or that such professionals in Massachusetts
will act differently from their counterparts in New Hampshire. The change in
geography does not lend credence to an argument already found to lack merit
8.77. With the exception of assistance in sheltering techniques, we find
that the Attorney General's suggestion - that there would be a lack of helping
behavior among fellow evacuees and between preemergency service providers
and their preemergency charges in an emergency of this sort - is simply
contradictory to established theory in disaster research. First, many empirical
studies on geological, climatolOgical, and technological emergencies provide
a vast data base about helping behavior. Second, emergencies comparable to
an emergency at a nuclear facility such as Seabrook are, by definition and in
reference to human behavior, extraordinary situations. Third, such emergencies
change the priorities of ongoing social life and transform social goals, objectives,
and identifications. People abandon personal forms of identification and personal
interests, and they identify with the entire human collective or community that
is threatened. One of many names given this phenomenon is the "therapeutic
community." The collective altruistic response of residents in and around San
Francisco, Oakland, and Santa Cruz, California, following the recent earthquake
that struck those areas is a current example of this phenomenon. Fourth, a
consequence of these changes is that the threatened community experiences a
dramatic decline in behavior that runs counter to the collective good and those
that are based on individual or personal interests, and a dramatic increase in
behavior that brings people together to help one another. Fifth, this "shift"
would undoubtedly occur in an emergency at Seabrook since it has occurred
in every mass emergency of this sort studied by social scientists. In general,
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therefore, people in emergencies become concerned about the safety of others.
Consequently, people check on the safety of others; communicate with friends,
neighbors, and intimates; and offer help and provide "assistance to each other,
including those with physical or mental impairments. AppI. Reb. No.6, supra,
at 47-48.
8.78. Applicants' human behavior expert, Dr. Mileti, advocates reliance
upon friends and relatives to assist the handicapped for emergency planning
purposes because this is what, in fact, happens in a real emergency. Tr.21,08687. The SPMC itself encourages such behavior in several ways. In the public
information calendar distributed to all households, there is a section entitled
"Oood Neighbor Assistance" which states: "If your neighbors, relatives, or
co-workers might need help in evacuating, please check on them before you
leave." Also, each EBS message that recommends evacuation includes a request
that "All persons in the area to be evacuated are urged to be good neighbors
and help one another by sharing rides and helping others with problems."
AppI. Reb. No.6, supra, at 48-49. We believe these written and oral messages
to "check" on neighbors are useful and will foster helping behavior among
evacuees.
8.79. We find that in times of emergency, people tend to band together into
a "thempeutic community" and to take care of individuals who have difficulty
fending for themselves. Applicants' rebuttal testimony, which we find credible
and accept as our own finding, states that:
It is highly unlikely that physically or mcntalIy impaired residents of the Seabrook EPZ
would not be able to engage in protective actions during a Seabroolc emergency because of
their impairments. The reason for this is straightforward; neighbon, friends and relatives
would offer and provide help. This helping behavior would occur in reference to alert for
the deaf, for example, as well as to protective actions.

•••
[W]e are simply unaware of even one empirical case in any historical emergency in which
a physically or emotionally impaired penon was unable to engage in a protective action
because no one offered to help them.

AppI. Reb. No.6, supra, at 46-47. See Tr. 21,086-87.
8.80. Our finding that adequate assistance will be available for specialneeds populations also extends to the homebound. Depending on the type
of handicap being addressed, FEMA OM 24 suggests that varying levels of
assistance be provided to those in need where the protective action is to evacuate
or shelter. MAO Exh. 71, passim. Mr. Donovan stated that under OM 24,
a planner should ensure that there are responsible and knowledgeable contact
personnel to provide physical assistance for disabled individuals. Tr. 18,830.
Moreover, Mr. Donovan noted that OM 24 anticipates' that individuals with
disabilities may have needs other than tmnsportation. Tr. 18,839.
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8.81. Ms. Moriearty asserted that a disproportionate number of persons
with disabilities are poor and therefore cannot be expected to have the extended
family and support systems available to people unencumbered by poverty.
Because of this, she viewed the SPMC as deficient because it concentrates only
upon certain types of assistance disabilities, i.e., those that give rise to a need
for transportation and special notification methods for the deaf. Moriearty Dir.,

supra, passim.
8.82. While we agree that a proportionately greater number of mentally
and emotionally disabled people than the general population are probably
marginal members of society, living transient life styles without meaningful
family relationships or a home base, we do not conclude from that fact, as
does Ms. Moriearty, that the SPMC is deficient because it does not specifically
identify marginal members of society or allocate specially trained personnel to
assist this group in the event of a radiological emergency.
8.83. ''Non-functional and emotionally disturbed" individuals, as referred
to by the Intervenors, are commonly defined by medical authorities as people
who cannot function on a day-to-day basis in society without assistance. Such
individuals often are in an institutional setting except where they live with family
or in supervised, community-based settings, i.e., group homes with resident
staff. It is reasonable to assume such "nonfunctional" emotionally or mentally
impaired individuals will more than likely have available and knowledgeable
staff people to assist them. The same personnel would be available to assist
with recovery!reentry situations, since the individuals would likely be returning
to their previous locations. Appl. Reb. No.6, supra, at 51-52.
8.84. We view the Intervenors' real challenge to focus not on the "nonfunctional" but rather on the "minimally functional." This group might reside
independently in the EPZ, might not have available family or governmental
assistance resources, and might, due to their limited survival skills, be vulnerable in an emergency. Applicants have identified no such individuals, and thus,
logically, have dedicated no staff to provide assistance and established no responsible contacts. By the same token, the Intervenors have failed to establish
that any such homebound individuals live in the EPZ. See Findings 8.18-8.19,
supra. We reject the proposition that the SPMC is deficient because it fails to
provide for a group of special-needs individuals whose existence within the EPZ
has not been established.
8.85. As to those "nonfunctional" emotionally or mentally disabled individuals residing in special facilities, we note that the Applicants have entered
into no agreements or arrangements regarding the provision of assistance to this
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population in an emergency. Tr. 21,057-58.49 Despite this, we conclude that the
Applicants can reasonably rely upon special-facility contact personnel to provide
the necessary expertise and guidance suggested by GM 24 even in the absence
of a preexisting agreement with these contacts to do so.
8.86. Our confidence that evacuees in need of assistance will not be
abandoned in the EPZ is bolstered by several other factors which lead us to
conclude that the SPMC provides an appropriate response framework through
which necessary assistance efforts can be coordinated and channeled to evacuees
in need. For example, if events preclude the call-in of additional special-facility
staff before an evacuation was recommended, requests for assistance could be
made both to the ORO through the facility Liaison and to local police and fire
departments. Appl. Reb. No.6, supra, at 24 and Attach. I. See Finding 8.70,
supra. State and community mental health programs, with which licensed group
homes have a continuous relationship, could be called upon to assist with the
relocation of group-home residents. AppI. Reb. No.6, supra, at 32. To the extent
American Red Cross (ARC) volunteers have the capability, they can be counted
on to assist where appropriate, and if their numbers are inadequate, the ARC,
through its agreements with federal and state governments and private relief
organizations, can request assistance as may be required to assist special-facility
staff personnel in ensuring that evacuees' needs are met. Appl. Reb. No.6,
supra, at 25. See Findings 9.154-9.155, infra. In addition, Applicants have
assigned some resources (approximately eighty people) directly to the ORO who
could provide ad hoc assistance. AppJ. Reb. No.6, supra, at 50; Tr. 21,306-31.
Finally, blind or deaf individuals who are not self-sufficient often have livein assistance, relatives, neighbors, or other people who look after their needs.
These people would be available to assist during an emergency. However, in
the rare situation where such a blind or deaf individual might, upon notification,
request help to comply with a protective action recommendation, the SPMC
has provisions to make such assistance available. See Findings 8.51, supra, and

8.143, infra.
8.87. The capabilities of the ORO can also be augmented when necessary through its role as the coordinating response organization for other private
relief organizations. In Massachusetts, for example, the Massachusetts Comprehensive Emergency Response Plan (CERP) states that the Commonwealth has
established an Advisory Committee consisting of appointees from the MCDA,

49 Ms. Morlcarty has stated that to her knowledge few, if any, organizations have the capacity and resoum:s to
assist the disabled in responding to an emergency. MoriClfty Dir.• supra, at 20-22. Applicants themselves have
no idea what, if any. services can be provided by outside organizatioos to special individuals. Tr. 21,059. Because
Applicants propose b.lt have yet to ccntact and atnnge for any assistance from handicapped advocacy or service
organizations
21,057). we do not consider the potentialavai1ability of such assistance in projecting .atisfaction
of the OM 24 recommendatioo. These advocates also will be asked to review and provide recanmcndations on
the SPMC provisioos for assisting handicapped individuals. AppL Reb. No.6, supra, at 51; Tr. 21,057.

err.
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the Massachusetts Department of Public Welfare, the Salvation Army, the Mennonite Disaster Service, Catholic Charities, the Society of SL Vincent de Paul,
and the Seventh-Day Adventists for coordinated provision of private agency
resources, and that ARC's New England Division has agreed to "exercise the
responsibility of providing liaison" with MCDA and private relief organizations
represented on the Advisory Committee. Appl. Reb. No. 6~ supra, at 26 and
Attach. J.
8.88. In addition, the Commonwealth, through its Department of Human
Resources, has at its disposal the staff and facilities of state institutions that
currently house such groups as the mentally ill and emotionally disturbed. [d. at
26. The potential availability of this placement and staff resource may be
reasonably assumed under the Commission's ''realism'' rule.
8.89. In addition to our findings above, including our finding on the therapeutic community, there are other sources of conservatism in Applicants' allocation of resources. See Te. 21,267 concerning double counting of special-needs
individuals living in instibltions; Te. 21,267, 21,330-31, 20,874-75 concerning
transportation for 100% of the population of each facility and its supporting
personnel; and Te. 21,400 concerning use of a number substantially in excess
of the average daily population of hospitals for needs assessment. Intervenors
have not analyzed or challenged directly the adequacy of the resources available
under this overall plan, including elements of conservatism, double counting,
direct resources, and the availability of outside personnel. We find, after considering all these factors, that the allocated resources are adequate.
8.90. While not required, supporting plans specific to the type of facility
(e.g., school, day-care center, or nursing home) were developed by the Applicants. The plans contain sufficient basic information and instructions to assist a
facility in implementing protective actions and provide directions on how to interact with the ORO. The plans also contain spaces where facility personnel can
insert information such as telephone numbers, transportation needs, and contact
persons which will be helpful or necessary in the event of a radiological emergency. Appl. Reb. No.6, supra, at 18-19; see also Te. 21,204-05. These plans
use standard radiological emergency response plan techniques that are in use in
the Commonwealth for other fixed nuclear sites. Te. 21,203, 21,219-20, 21,632.
However, these supporting plans are not essential to ensure the protection of
health and safety during an emergency since other mechanisms exist within the
SPMC to compensate for the lack of a specific plan for each facility.
8.91. Each special facility identified in the SPMC has been or will be
offered a copy of an emergency plan specific to its type of facility, with an offer
of assistance from NHY planners in tailoring the plan to reflect the particular
circumstances of each facility. Appl. Reb. No.6, supra, at 19; Te. 21,205,
21,219-20, 21,632. We find that Applicants' offer of assistance to institutions
is adequate for their needs. We expect that, should the nuclear plant be
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approved for operation, these institutions will abandon their resistance and avail
themselves of Applicants' offer of assistance.
8.92. While most or all of the New Hampshire nursing homes have
drilled and trained in emergency procedures, none of the Massachusetts nursing
homes have been drilled or exercised in connection with these supporting plans.
Tr.21,221-22. No Massachusetts facility has affirmed that it would be able to
take the plan and implement protective actions such as sheltering or evacuation
based upon it Tr.21,198-99. The Applicants have done no empirical study to
see whether such supporting plans can be implemented by lay persons to take
protective actions. Tr. 21,218-19. They rely in part on the fact that similar
supporting plans are used in the industry. Tr. 21,217-19.
8.93. The Applicants concede that nursing homes that have drilled and
trained in emergency procedures will be able to implement those procedures
more quickly than nursing homes that have not. Tr. 21,228. However, they
assert that the plans that have been generated would be usable without drills
and training; indeed, past history has shown that nursing homes do a good job
in most disasters with their own plan. Tr. 21,222-23.
8.94. The Attorney General claims that Applicants should have addressed
how much longer it will take to accomplish an evacuation with untrained staff
in a special facility such as a nursing home. The ETEs for' special facilities
are calculated by adding together the sum of the estimated amount of time it
will take to mobilize vehicles at their place of origin, the inbound travel time
for those vehicles to reach the EPZ, the time to load passengers at the special
facilities or other locales, and the outbound travel time. NHRERP, Vol. 6, at
11-18. That calculation assumes that the residents of special facilities will be
ready to board vehicles at the time that the vehicles arrive at the door. The
Applicants allowed 15 minutes for the actual emptying and loading of patients
at nursing homes. [d. at 11-21, 11-26. While there may be some additional time
needed to load patients at Massachusetts nursing homes because training has not
yet occurred, we conclude that any additional time needed would be relatively
small and thus does not detract from our finding of reasonable assurance that
special facilities will be evacuated in a timely and effective manner in the event
of a radiological emergency.
8.95. The Attorney General also asserts that the Applicants have failed
to develop and provide ETEs on a facility-by-faciIity basis, notwithstanding his
reading ofFEMA Guidance Memorandum 21 and NUREG-0654, Appendix 4,50
as requiring such ETEs. MAG Exh. 74. In our view, the Attorney General read
too much into GM 21 and NUREG-0654. There is no requirement for separate
facility ETEs in the guidance. See Section 2, supra, Findings 2.95-2.104.
50 Although the Attorney General cites Appendix '1!," it is Appendix 4 thlt deals with apecial-rlcility popullticnS.
It 4-3.
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8.96. FEMA Guidance Memorandum 21 calls for provisions to be made
to ensure the adequacy of health-medical personnel. MAG Exh. 74, at 3. The
Board has reviewed the relevant portions of the record and finds that there will
be adequate health-medical personnel to handle the needs of an evacuation.
C.

Monitoring/Decontamination

8.97. The SPMC makes specific provisions for monitoring and decontamination of special-needs evacuees, including nursing home residents and the
handicapped, at Reception Centers before they are transported to their designated host facilities. Appl. Reb. No.6, supra, at 52. See Findings 9.5-9.11,

infra.
8.98. Handicapped access to the ORO-designated Reception Centers is not
at issue since mobility-impaired individuals (and nursing home evacuees) transported by ambulance, bus, wheelchair van, or other vehicle will be monitored
in the vehicle in which they arrive at the Reception Center by NHY ORO Monitoring/Decontamination personnel. Appl. Reb. No.6, supra, at 52; Te. 21,425.
8.99. At each reception center, four people are assigned responsibility
for monitoring and decontaminating special-needs persons. SPMC, Procedures
Volume, IP 2.9, § 5.2.9.B.4; Te. 21,425, 21,556.
8.100. ORO Monitoring/Decontamination personnel are trained in the specific steps necessary to identify contaminated injured individuals as described
in IP 2.9, § 5.2.15, A through E. Individuals who cannot be satisfactorily decontaminated at the Monitoring Trailers are offered the option of enrolling in
the Radiological Screening Progrnm also available to ORO emergency workers. SPMC, §3.5.3, at 3.5-9,3.5-10; IP 2.9, §5.2.16. The Radiological Health
Advisor is responsible for initiating and tracking followup actions for these individuals which may include requests for bioassays at MS-l hospitals or the use
of Yankee Atomic Mobile Body Burden Van services (IP 2.8, 5.1.5; Attach. 2).
Appl. Reb. No.6, supra, at 59-60.
8.101. Intervenor SAPL challenges whether the procedures set out above
will provide maximum dose savings and thus provide reasonable assurance of
adequate public protection. It argues that the SPMC lacks clear criteria for
use by the Radiological Health Advisor in determining who is referred to MS1 hospital for evaluation and who is simply entered into the ''Radiological
Screening Program." See SAPL PF 9.1.74.b. In support of its assertion, SAPL
points to testimony by Applicants' witnesses (fr. 25,700, 25,703), to the effect
that the evacuees who cannot be decontaminated after three attempts are routed
out of the monitoring trailer in the same direction as uncontaminated evacuees,
and are only entered into the Radiological Screening Program for attention at
some later time. See SAPL PF 9.1.74.c.
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8.102. We are unconvinced by SAPL's argument. In the first place,
its concerns regarding the adequacy of referral criteria and the Radiological
Screening Program are outside the reasonable boundaries of any admitted
contention. See Tr. 26,000, 26,002-03. In addition, we would not find the
SPMC deficient in this area even if SAPL's arguments fell within the ambit of a
contention. The referral procedures are not wholly without criteria. SAPL points
to one; i.e., noninjured contaminated not decontaminated after three attempts
are placed in screening program. See also IP 2.9, at 5.2.15. Radiological
health physics experts were consulted in connection with the development of
the procedures. Tr. 21,561-62. While the referral procedures may not be as
detailed and refined as SAPL would like, we would find, if necessary, that they
are sufficiently clear for our purposes here.
8.103. In Section 9, infra, we address the question of whether there is reasonable assurance that those members of the evacuating public who arrive at a
reception center will be monitored in about 12 hours. In LBP-88-32, we concluded that completion of decontamination activities is not subject to a similar
time frame. Id., supra~ 28 NRC at 722. Applicants' ·witness Callendrello acknowledged that the kinds of decontamination that can be accomplished for a
special-needs person in a vehicle are limited. Tr. 21,557. However, Intervenors
have advanced no convincing evidence that the SPMC "in-vehicle" decontamination procedures, while perhaps cumbersome and not necessarily totally effective
in every case, are inadequate. We find that the SPMC decontamination provisions and personnel satisfy the Commission's emergency planning requirements.
8.104. The SPMC incorporates the definition of "contaminated injured"
used in FEMA Guidance Memorandum MS-l, Medical Services, Background,
at 1:
As used in 10 C.F.R. SO.47(b){12) and planning standard "L" ofNUREG-06S4/FEMA RepI, Rev. I, the teon contaminated injured means 1) contaminated and otherwise physically
injured; 2) contaminated and exposed to dangerous levels of radiation; or 3) exposed to
dangerous levels of radiation.

8.105. FEMA GM MS-l (at 3, L.l) provides specific direction on the required number of hospitals for the treatment of contaminated injured individuals.
There should be one primary local hospital and one backup hospital for each site for the
evaluation and emergency treatment of "contaminated injured" members of the general
public.

Those hospitals that are designated as "primary" and "backup" in compliance
with MS-l are clearly identified in the SPMC, Appendix M, as St. Joseph's
Hospital of Lowell and Brigham and Women's Hospital of Boston, respectively.
Appl. Reb. No.6, supra, at 53-54. The capacity of the primary and backup
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hospitals for handling contaminated individuals is stated in the SPMC Appendix
M, and proper annotation of the list (name, location, type of facility, capacity,
and any special radiological capabilities) is provided as directed in MS-l,
at 3; NUREG-0654, Rev. I, Supp. I, IIL.3; and 51 Fed. Reg. 32,905.
Appl. Reb. No.6, supra, at 54.
8.106. The LOAs with St. Joseph's Hospital and with Brigham and Women's Hospital comply with the guidance in MS-l. This provision, which is taken
directly from MS-l, at 4, O.4-Areas for Review and Acceptance Criteria, states
in part that:
Each hospital listed under Evaluation Criteria 1....1 and 1....3 shall have at least one physician
and one nune on call within about 2 houn who can supervise the evaluation and treatmQlt
of radiologically "contaminated injured" mernben of the general public.

Appl. Reb. No.6, supra, at 56.
8.107. Notwithstanding the clear import of the language of the MS-l
guidance, SAPL urges us to find that several physicians with supporting staff
should be the minimum number of personnel required at anyone time to evaluate
and directly treat contaminated injured evacuees. SAPL PF 8.1.126. We decline
SAPL's invitation to author a new emergency planning standard on emergency
medical treatment. The criteria applicable to such medical treatment require the
presence of a physician and a nurse to "supervise" the evaluation and treatment
of contaminated injured. Under the SPMC and the Applicants' LOAs, this will
be the case.
'
8.108. The two designated MS-1 hospitals also meet the Joint Commission
on Accreditation of Hospitals (JCAH) national standards for radiology or nuclear
medicine. FEMA has indicated in MS-l that JCAH accreditation is an acceptable
indicator of a hospital's ability to treat contaminated injured individuals. MS-1,
at 2.
The written agreements should contain simple assurances that the providen have adequate
technical information (~.g., treatment protocols) and treatment capabilities for handling "contaminated injured" individuals. An indicatioo of loint Commission 00 Hospital Accreditation
(ICAH) accreditatioo will suffice for such assurance. (Note: Veterans Administration (VA),
military and other governmental hospitals are not usually accredited by leAH but usually
have the desired capabilities.)

neatment protocols and trained personnel are available at the designated MS1 hospitals and are part of the SPMC supporting plans identified in SPMC,
Appendix F. Appl. Reb. No.6, supra, at 55. One of the three qualified
radiologists employed by St. Joseph's has been trained under the Seabrook
planning program. n. 23,335-36.
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8.109. St. Joseph's Hospital officials have advised NHY that the hospital
has an average occupancy of 162 of its total licensed capacity of 232 beds,
indicating the potential availability of approximately 70 beds. Contacts with
Brigham and Women's Hospital determined it has an average occupancy of 504
of its 720 licensed beds, indicating the potential availability of approximately
216 beds. Appl. Reb. No.6, supra, at 55.
8.110. Under current plan provisions, St. Joseph's can treat two contaminated injured persons at a time (Tr. 23,333-34), although it can accommodate
possibly ten to twenty contaminated injured patients who are awaiting decontamination and treatment. 'fr. 23,349.
8.111. The Applicants acknowledged that the primary MS-I hospital, St.
Joseph's Hospital. is not prepared to provide medical treatments such as bone
marrow transplants to the contaminated injured who have received a large dose
of radiation. 'fr. 23,325-26. The treatment that St. Joseph's could provide is
the administering of antibiotics, intravenous replacement of body fluids, and
blood transfusions. 'fr. 23,329. Moreover, as a normal part of their practice
the physicians at St. Joseph's do not routinely treat the radiologically injured.
'fr. 23,331. In addition, during the exercise FEMA found that the medical
and nursing staff did not fully understand the biological effects of radiation.
Appl. Exh. 43F, at 231. Finally, the SL Joseph's radiologist called to testify
by the Attorney General could provide no assurance that St. Joseph's can
decontaminate six patients per hour. 'fr. 23,345-47.
8.112. We do not read the Commission's emergency planning rules to
require the Applicants to identify and make arrangements with hospitals whose
staff is experienced in providing extraordinary, long-term medical treatments
to radiologically contaminated injured individuals. Rather, the focus of the
Commission's rules is that emergency plans need make prior arrangements with
medical facilities who have the capability to provide necessary, interim relief
during the early stages of an emergency to isolate, stabilize, and evaluate such
evacuees. The ability of St. Joseph's Hospital to provide this type of appropriate
treatment for contaminated injured individuals was demonstrated as part of the
1988 Seabrook Station Graded Exercise. This medical emergency drill was
conducted in compliance with NUREG-0654, Rev. 1, Supp. 1, IIN.2, which
directs that the drill involve simulated contaminated individuals and provide for
participation by local support service agencies. Appl. Reb. No.6, supra, at 57.
We find that both the LOAs with the MS-l hospitals and the hospitals themselves
provide reasonable assurance that the interim needs of the contaminated injured
will be satisfied under the SPMC.'l
'1 The Applicants testified Ihat a LOA with alhhd MS·l hospital hu been excc:uted. and this additional hospital
can function
either Ihe primary or Ihe backup flCility. if needed. Tr. 21,599-600. Given the absence of any
infonnation reguding the identity. staffing. and resources oflhis medical facility, SAPL objects to any cmsidc:ration
(Colllilrwd)

a.
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8.113. In addition to the MS-1 hospital arrangements contained in the
SPMC, the Commonwealth has identified twelve hospitals in communities near
the Seabrook Station EPZ that have the capability to deal with contaminated
injured individuals, although two appear to be located within the EPZ and
thus might not be available for use in the event of a radiological emergency.
Appl. Reb. No.6, supra, Attach. N. Supplemental medical resources are also
available through the activation of the Federal Radiological Emergency Response
Plan (SPMC, at 2.3-7, 3.2-4). Appl. Reb. No.6, supra, at 58.
8.114. While all ambulance drivers are trained to handle contaminated
injured individuals (1i'. 21,510-11, 21,518), some ambulance attendants who
had received Seabrook-provided training were found to need additional training
during the FEMA exercise. Appl. Exh. 43F, at 230. This does not demonstrate
that the SPMC is deficient with respect to the transport of contaminated injured
evacuees. It does demonstrate a need for some corrective action. We expect
the Applicants, should they be forced to continue their lead role in emergency
planning and training, to make whatever changes are necessary in the scope or
depth of their training in this area to overcome the need for additional training
reflected by the FEMA exercise.
8.115. We find reasonable assurance that special-needs populations (including contaminated injured evacuees) will be monitored in a timely manner, and
that adequate arrangements have been made to ensure that appropriate decontamination and treatment (if necessary) will be provided in the event of a radiological emergency at the Seabrook Station.

D.

Adequacy of Congregate Care and Medical Facilities

8.116. The SPMC contemplates the creation of two dedicated Congregate
Care Centers for special populations in the event of a radiological emergency:
a Host School Center at the Holy Cross College and a Host Ambulatory Special
Needs Center at the Shriners' Auditorium in Wilmington, Massachusetts. See
Findings 9.14-9.15, infra. In Section 9, we deal with challenges to the general
adequacy of all Congregate Care Centers, including those intended to serve
special populations. Here we focus on Intervenors' particular challenges to
the adequacy of the Holy Cross, the Shriners' Auditorium, and host medical
facUities in light of the particular needs of special populations.
8.117. The SPMC does not rely upon host-facility arrangements that may
exist between nursing homes, but is sufficiently flexible to allow for the
use of such arrangements if the facility administrators so opt. Te. 21,255;

of it in evaluating the adequacy of the SPMC provisions in this area. SAPL PF 8.1.129. As our findings indicate,
the appamlt availability of. third MS-l hospital pbys no role in our eonclusions.
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Appl. Reb. No.6, supra, at 67,69. For those special populations for which no
facility-to-facility arrangement exists (and the SPMC assumes that none exist),
the SPMC provides alternative Congregate Care Centers.
8.118. The capacity of the designated special-needs facility, Shriners' Auditorium in Wilmington, is approximately half the size of the special-needs population. Tr. 21,453. However, a Westboro facility will be available as a backup
to accommodate the approximately 1400 special-needs persons who cannot fit
into the Shriners' Auditorium.'l
8.119. Although Applicants' witness did not know how many handicappedaccessible bathrooms were located in these buildings, he did state that the buildings are fully handicapped accessible. Tr. 21,458. In addition, notwithstanding
the absence of any suggestion in the record that the number of mobility-impaired
evacuees exceeded the capacity of the first floor of the Shriners' Auditorium,
the Applicants have committed to installing an elevator at the facility to make
its second floor fully accessible to such evacuees. Tr. 21,454, 21,458.
8.120. The Attorney General's witness SOOch testified to a number of
criticisms of the SPMC in the special-needs area. SOOch Dir., fr. Tr. 20,800,
passim. However, we find that Mr. Sikich exaggerated his personal qualifications
and we therefore find him lacking in credibility.']
8.121. Over Intervenors' objections (Te. 20,365-67) the Board granted Applicants wide latitude to attempt to impeach Mr. SOOch. The Board also allowed
Applicants to present a rebuttal panel on Mr. SOOch's qualifications and credibility before Mr. SOOch was allowed to testify on the merits of the SPMC.
See Tr. 20,365. This was entirely proper because the Applicants demonstrated
that they had reason to believe that Mr. Sikich had misstated his qualifications
under oath; they were not obligated to notify the Attorney General in advance
of their intentions to rebut his testimony should he make such misstatements.
See Tr. 20,369-70.
8.122. Mr. Sikich clearly overstated his background expertise and qualifications and did so to an extent that draws into question his credibility as a witness.
8.123. He stated his educational background to include, among other things:

n At the time that FEMA reviewed the use of the Westboro facility it WlS only designate.! to house the general
popuhtim who would be evacuate.! from the EPZ. Because it WlS not designate.! IS a host facility for specia!needs persons. FEMA never considered its auillbUily
a facility for those penons. Tr. 21.461-62. Therefore,
no presumption of adequacy attlcbcs to the use of that facility to house special-needs penms.
'3 Sikich's main cmccma were, iM.r alia, the ability of the American Red Cross officials and volW1tcerS to satisfy
the special Stilling needs of special populations at the Shrincrs' Auditorium, and the lade of acoessibility of the
second noor of the auditorium. Su MAG PF 9.1.4. Even if we were to give any weight to Sikich'. views, they arc
of no moment. We lind that accompanying evacuating professimalltaff may be counted m to meet, at lcut on
an interim basis, the unique needs of special-needs populations (Endings 8.73-8.87, supra), and that the second
noor of the Shriners' Auditorium will be accessible (Ending 8.119, supra).
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M.A., Management: Central Michigan Univenity (graduate studies)

SOOch Dir., ff. n. 20,800, resume, at 2.
8.124. Cross-examination revealed that the entry for ''M.A., Management"
was supposedly not intended to mislead people to believe he had received
that degree ('fr. 20,249); indeed, "[H]e never attended classes on the Central
Michigan University Campus" ('fr. 20,249), and did not know how many classes
he took ('fr. 20,250). Although he admitted that it would be incorrect for him to
claim to have a Master of Science in Psychology ('fr. 20,238) or a Master of Arts
in Educational Psychology ('fr. 20,240), it was revealed that (in other contexts
outside of this case) he has claimed both, once in a resume (Appl. Exh. 69 and
n. 20,238-40), another time on a personnel form on which he personally wrote
in the bogus claim. Appl. Exh. 70 for identification, and Tr. 20,240-42.
8.125. Mr. SOOch claimed he was "negotiating the publication of a book
[he] wrote on emergency planning and preparedness." Sikich Dir., ff. n. 20,800,
at 12. The book is not completed. There also is no evidence of a contract to
write a book. Tr. 20,256-57.
8.126. Mr. SOOch in his direct testimony at least implied that he had the
entire responsibility for developing the initial emergency preparedness training
program for Detroit Edison's Fermi 2 Reactor (SOOch Dir., supra, at 4). This
claim was untrue, at least in part ('fr. 20,547-48). He admitted that, in fact, an
outside corporation had developed the program, although he contributed to the
program in a significant manner. Tr. 20,270.
8.127. Mr. SOOch claimed in his direct testimony that he "wrote the Radiological Emergency Response Preparedness 'Ihlining Instruction Manual for
Detroit Edison in 1982." SOOch Dir., supra, at 12. He admitted under crossexamination that a large part of the manual was in fact the compilation of
materials written by others. He did write significant portions of the document.
n.20,266-67.
8.128. We have decided not to discuss further the many other problems
of Mr. SOOch's testimony. The interested reader might choose to read further
in Applicants' Proposed Findings of Fact, July 19, 1989, which provide further
transcript citations that support our conclusion that Mr. SOOch's testimony is not
entitled to any weight. In this regard, we note that after the cross-examination
summarized above, the Attorney General withdrew five additional pieces of
prefiled testimony by Mr. SOOch. Tr. 22,274-75, 22,278, 22,298.
8.129. As noted in Finding 8.73, supra, the responsibility for the care
and supervision of school and special-facility populations remains with the
administration and staff during any emergency. The supporting plans for all
schools and special facilities are intended to facilitate the implementation of
protective actions such as sheltering or evacuation within each facility by the
staff and students/residents.
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8.130. The Applicants have not analyzed how long it will take parents who
have evacuated separately from their schoolchildren to arrive at the host school
facility in Worcester to collect their children. 'It. 21,230. Applicants have no
analysis as to how long it will take parents to be reunited with children at the
school host facility, and they expect teachers to care for the schoolchildren at
that facility until parents arrive. 'It. 21,322.
8.131. The Applicants have no procedures for reuniting transit-dependent
families with their schoolchildren who have been evacuated to the host school
facility in Worcester. 'It. 21,324. However, Applicants state that they will have
the resources, i.e., returning school buses or passenger vans, to reunite transitdependent families on an ad hoc basis. See also 'It. 21,250-51. Of course,
the resources that might be available to transport transit-dependent families to
Worcester to find their children would not be available until they had completed
their assigned evacuation tasks. 'It. 21,324.
8.132. We conclude that the Applicants can reasonably rely upon returning
buses and passenger vans to reunite transit-dependent parents with their separately evacuated schoolchildren. However, we require that the Applicants develop specific procedures to identify, assign, and schedule returning evacuation
vehicles for use in reuniting parents and children and in transporting such reunited transit-dependent families to their assigned SPMC congregate care facilities.
8.133. While the maximum licensed capacity of the two hospitals located
within the EPZ is 219 beds, the 1987 combined average daily census for these
two facilities was 129 beds. In addition, it is estimated that approximately
119 of the EPZ nursing home and special-facility populations would require
continuous medical supervision necessitating their evacuation directly to a host
.. medical facility. Appl. Reb. No.6, supra, at 61.
.
8.134. To serve this potential hospital bed need, the Applicants have entered
into LOAs with four hospitals having a maximum licensed capacity of 1120 beds,
and whose average daily census reflects a potential availability of 350 beds. If
necessary, an additional sixty-five beds could be made available through the
transfer of patients to a facility affiliated with one of four hospitals under LOAs.
In addition, the Applicants committed to amend Appendix M of the SPMC
to list approximately sixty other major eastern Massachusetts medical facilities
that could, on an ad hoc basis, be called upon to treat evacuees with immediate
medical needs. LOAs with these latter sixty medical facilities are not required
under NUREG-0654. Id. at 61-63.
8.135. In calculating how many host hospitals are needed to house evacuees
from Massachusetts EPZ hospitals and nursing homes, the Applicants have
based their calculation on average daily census rather than what the facilities'
maximum census is at any time during the course of the year. Id. While
the Applicants' approach does not guarantee that the average bed availability
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projected for a particular hospital will at any particular time be actually available,
we find that it is an acceptable approach for emergency planning purposes given
the excess availability of hospital beds from the LOA hospitals coUectively.
8.136. The Applicants did not assess the capacity capabilities of host
hospitals to receive intensive care patients or the relative occupancy rate for
persons on that type of ward. Tr. 21,450. According to the Applicants, an
assessment of the host hospitals' capability to receive intensive care patients
was not performed because they rely to a large extent on the numerous hospitals
located in the greater Boston area to accept such patients, if necessary, under
existing joint agreements between the hospitals. While such implicit overflow
reliance may not be appropriate in some areas of the country, we find it
reasonable for the Seabrook EPZ given the high concentration of hospitals in
northeastern Massachusetts.
8.137. In addition to the host hospital facilities, the SPMC also relies
on two designated MS-l hospitals to serve as treatment centers for hospital
and nursing home patients and injured individuals who may be radiologically
contaminated. The combined capability of these two MS-l facilities (St.
Joseph's and Brigham and Women's Hospitals) to accommodate contaminated
evacuees is approximately 286 beds. This number exceeds the number of
patients that could come from at-risk hospitals. Tr. 18,990. In the unlikely
event that all seventy of SL Joseph's beds were required for the treatment of
contaminated individuals, there would still be sufficient capacity in the other
host hospital facilities to accommodate all of the anticipated noncontaminated
EPZ hospital, nursing home, and special-facility evacuees, with additional MS-l
capacity represented by the Brigham and Women's Hospital. AppI. Reb. No.6,
supra, at 63-64.
8.138. There is no need to include the plans and procedures for the transfer
of patients between hospitals in the SPMC; all accredited hospitals have such
plans and procedures. Tr. 18,979-81. AU accredited hospitals must have
emergency plans also. Tr. 21,633.
8.139. FEMA has found the SPMC to be adequate with respect to hospital
LOAs contained in the plan. Appl. Exh. 43C at 17-18. No Intervenor has
advanced any persuasive basis to question this finding. We find reasonable
assurance that sufficient medical treatment and hospital beds will be available
to meet the potential needs of special-population evacuees in the event of a
radiological emergency at the Seabrook Station.

E.

Sheltering

8.140. Depending on the specific nature and scope of the radiological event
that triggers an activation of the ORO, an evacuation of the EPZ may not
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necessarily be the protective action of choice, either generally or for individual
members of the public.54
8.141. For a fast-breaking event, sheltering in place might be appropriate
for large segments of the EPZ. In addition, the option of sheltering rather than
evacuation for mobility-impaired individuals may remain the choice for many of
those individuals during an emergency. Finally, under the SPMC, it is the facility
administrator who is responsible for the choice of protective action implemented.
Tr. 21,548. Thus, even if evacuation is the recommended protective action for an
area, administrators of special facilities may elect to shelter in the best interest
of their patients or residents.
8.142. As to these possibilities, the SPMC provides some basis upon
which the appropriate recommending official, administrator, or individual can
determine whether sheltering is a viable option, and if so, how to implement a
sheltering decision. However, as in the case of a general evacuation of the EPZ,
special populations would require, in several cases, specialized information or
assistance to fully implement a shelter recommendation. Intervenors challenge
the SPMC's sheltering provisions, particularly the absence of facility-specific
dose reduction assessments, as inadequate with respect to special populations.
8.143. In the case of individual sheltering, it can be generally assumed
that such individuals will base their decision on their knowledge of their own
circumstances and their ability to carry out the necessary sheltering actions
described in the public information materials and/or EBS messages. The
SPMC assumes that a person who could not shelter would not do so and will
inform the ORO via the telephone number provided. See Finding 8.51, supra.
However, the shelter-in-place concept employed by the SPMC does not involve
extraordinary measures that would require special assistance to any individual.
Appl. Reb. No.6, supra, at 51; Tr. 21,078.
8.144. For nursing homes located in the State of New Hampshire, the
Applicants did an assessment under the NHRERP as to the sheltering factors
of those nursing homes so that state decisionmakers would be in a position
to determine whether it was better to shelter in those facilities even if there
was a recommendation to evacuate the general public. Tr. 21,417. Such an
assessment recognizes that in many instances because of the difficulty in moving
nursing home patients and the consequences of exposure to that population, as
opposed to the general population, it may be better to shelter rather than to
54 While !he New Hampshire PAR process is capable of making distinctions between general and special
populstions. !he Massachusetts PAR dccisionmaking process does not. Tr. 21,547. 21.555. SAPL argues !hat !here
is no basis for !his distinction. Because !he New Jhmpohire approach is logically !he better one, SAPL maintains,
!he SPMC is inadequate since it does not incotpOflte !his ''beuct' approach. SAPL'I position misconstrues our
task. The issue before us is not whelher!he SPMC is !he best plan possible. Our task is to determine whelher!he
plan is adequate and utisfies !he Commission', emergency planning requirements. We note !hat !he Conunission
hu concluded !hat while the "best" plans result from a coordinated ltatelloeal/utility planning process, applicant.
dc:veloped plans may nonelhe1ess be adequate. 52 Fed. Reg. 42,078, 42,082 (Nov. 3, 1987).
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evacuate the residents of nursing homes. No similar planning has been done for
Massachusetts nursing homes. Tr.21,417.
8.145. Intervenors assert that the Applicants' failure to perform facilityspecific surveys in Massachusetts to predetermine dose reduction factors (drfs)
renders the SPMC provisions on sheltering inadequate. Specifically, they
argue that the absence of facility-specific drfs deprives administrators of special
facilities of information necessary to make an informed decision whether to
shelter rather than evacuate. See SAPL PF 8.1.62.b.
8.146. The Applicants acknowledge that drfs are an important input in
deciding whether greater dose savings are to be achieved by evacuation or
sheltering. Tr. 21,553-54. However, the Applicants argue that the absence of
preemergency drfs for each special facility does not mean that such information
will not be available to administrators in the event of an actual emergency. The
SPMC contains procedures for facilitating such a decision and for the distribution
ofK! should that be authorized by the Commonwealth. Appl. Reb. No.6, supra,
at 33-37.
8.147. If an administrator needs advice whether to shelter or evacuate his
residents because of medical considerations, he may obtain that appropriate
advice by asking the special-populations liaison, who has telephone access
to personnel in the EOC with training in health physics. Tr. 21,548-49;
Appl. Reb. No.6, supra, at 33-37. Based upon a description of the facility's
construction, a trained health physicist at the EOC could quickly calculate a drf
for use by the facility administrator. This technique would have little effect on
the accuracy or precision of the determination. Tr.21,549.
8.148. Finally, the Applicants remain ready to sit down with all special
facilities willing to do so and tailor the generic facility-specific plan to their
needs. This would include an estimate of dose reduction factors for each specific
institution if they should be requested to do so. Tr. 21,194,21,204-05,21,632.
Thus, to the extent an administrator believes that preemergency specific drfs for
his or her facility would be helpful in the event of an actual emergency, the
availability of such information is totally within his or her control.
8.149. The supporting plans developed for use by the public and private
schools contain detailed instructions for implementing a sheltering recommendation. Potential sheltering areas have been identified in each EPZ school building based on a preliminary assessment of each facilitY by a NHY planner, and
the information provided in the facility-specific sections of each school plan.
Basic sheltering instructions provided in the supporting plans include directions
to close windows and doors, move children to interior areas, and turn off all
HVAC systems during sheltering. Appl. Reb. No.6, supra, at 44-45.
8.150. The SPMC is adequate in its compliance with FEMA Guidance
Memorandum EV-2 (MAG Exh. 91), although it has only suggestive force in
this proceeding. The SPMC contains information on the type of school and
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age grouping of the students, whenever the name of the school suggests the
age grouping. Th. 21,239, 21,245. In addition, the age grouping for each
school is shown in implementing procedure IP 2.10. Th.21,243. Although the
time frames for accomplishing protective actions are not shown in the SPMC
(Tr. 21,241). there is enough information available to the school officials so
that they will be prepared to make appropriate decisions, with advice if needed,
when called on to do so. We do not consider it necessary for each school to have
further information on "time frames" as called for in the cited FEMA guidance
document
8.151. Although the Applicants assert that potential sheltering areas have
been identified in Massachusetts EPZ schools, the particular witness questioned
by the Attorney General did not know the details of how the sheltering
capabilities were assessed. Th.21,423. We have no reason to doubt the adequacy
of the methods used for identifying sheltering areas. We have no reason to
believe, as the Attorney General suggests, that a health physicist is required to
do such a job and no reason to suspect that the person assigned was not properly
qualified.
8.152. School supporting plans contain detailed sheltering procedures.
Should a school not have a supporting plan, similar sheltering instructions will
be provided by School Liaisons. Appl. Reb. No.6, supra, at 44-45.
8.153. According to the Applicants' estimates, it may take a School Liaison
up to 1 1/2 hours to reach every school by phone to inform them about sheltering
techniques. Th. 21,362. See Finding 8.34, supra. The Board finds this to be an
adequate procedure to be used as a backup technique for those schools that do
not have supporting plans.
8.154. Appropriate plans have been developed by Applicants for use by
schools in a radiological emergency. Appl. Reb. No.6, supra, at 37-45.
Intervenors have advanced no persuasive reasons to find otherwise.
8.155. Applicants let special-population liaisons know that assistance is
available to them. The Board expects that if these people have not been
previously trained in radiological effects or on how to choose between sheltering
and evacuation, they would respond to this offer of assistance and be assisted
in their choice. Th. 21,290-91, 21,408-09, 21,413-14; Appl. Reb. No.6, supra,
at 36.
8.156. We find reasonable assurances that information and assistance helpful in evaluating and implementing the sheltering option for special populations
within the EPZ will be both available and effectively communicated in the event
of a radiological emergency at the Seabrook Station.
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F.

School Contentions Based on the Exercise

8.157. The Attorney General advanced three contentions that addressed the
handling of Massachusetts school populations in the context of the June 1988
Exercise. See MAG EX-9(A) and (B), MAG EX-I0, and MAG EX-ll(B)(2).
These contentions have, in part, been addressed in Section 7, above. In support
of these contentions, the Attorney General relied on the testimony of Dr. Harris
(Harris Dir., ff. Te. 26,156, passim) and Dr. Goble (Goble Dir., ff. Te. 24,125,

passim).
8.158. The fact that, for the most part, Massachusetts schools would not
participate in the 1988 Exercise did not affect the ability to sufficiently exercise
the plans. Te.22,605.
8.159. It is the view of FEMA witness Donovan that FEMA had really
"stressed" the ORO with respect to the handling of the schools, their PARs, and
their transportation during the exercise, presenting the ORO with a true "worst
case"; and that ORO had performed admirably well. Te. 22,393-94, 22,468-73.
22,576-86, 22,593-94.
8.160. Allegations that ORO is to be faulted for not taking protective actions
at the time New Hampshire did was not a fault of ORO; rather the FEMA Control
Cell precluded such actions, when requested, in order to create a "worst-case"
scenario. Te. 22,576, 22,588.
8.161. FEMA witness Donovan adequately explained why an alleged inconsistency in an EBS message issued by ORO affecting schoolchildren, if it
was an inconsistency at all, was not significant, and did not constitute a deficiency. Te. 22,460-61, 22,464, 22,476-78, 22,491-92. See also Te. 22,475-76,
22,482-83.
8.162. The giving of a hard copy of an EBS message (even if partly
erroneous) to the press at a news conference is proper and not an exercise
inadequacy. This action was appropriate to preserve the credibility of the
emergency exercise. Te.22,497-98.

G.

Rulings

or Law

8.163. FEMA GMs describe the purpose for certain planning standards
and evaluation criteria and offer methods by which emergency planners may
meet the standards addressed in the GM. However, the particular methods set
forth in FEMA GMs are not mandated by the NRC or FEMA, and a planning
organization may choose to achieve the same purpose by a different approach.
Te. 18,819-21. Thus, FEMA GMs play the same role and have the same legal
effect as the NRC Staff's regulatory guides.
8.164. Section 50.47(b)(12) of 10 C.F.R. only requires medical services
for "contaminated injured individuals." Such people may require treatment
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for traumatic injury and specialized handling for their radiation problem. The
regulation assumes that hospitalization for most people who are contaminated
(but not injured) would not be an emergency matter. Southern California Edison
Co. (San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-680, 16
NRC 127, 136-38 (1982).
8.16S. Nothing in NUREG-0654, 10 C.P.R. §S0.47, or Annex E of Pub. L.
No. 1332, requires any special planning for day-care facilities, nursery, or
preschool facilities. In particular, there is no requirement for detailed, sitespecific plans for each and every school or institution within a nuclear power
plant's EPZ. Philadelphia Electric Co. (Limerick Generating Station, Units 1
and 2), LBP-8S-14, 21 NRC 1219, 1326-27 (1985), ajJ'd, ALAB-836, 23 NRC
479 (1986).
8.166. This Board has declared that official notice of state law is not a
good concept in a federal proceeding such as this one.
21,378-79. Title
lOS C.M.R. Ch. 170.010 was never accepted as an exhibit, and no findings
can be made based upon it or on any other provision of Commonwealth law
that is related to this provision. The Board has stated that if a party wishes to
make proposed findings based upon Commonwealth regulations, the regulations
should be offered and accepted as an exhibit.
8.167. The Commission's emergency planning rules do not require emergency planners to identify and make arrangements with hospitals whose staff
is experienced in providing extraordinary, long-term medical treatments to radiologically contaminated injured individuals. Rather, the focus of the Commission's rules is that emergency plans need to make prior arrangements with
medical faciIit!es who have the capability to provide necessary, interim relief
during the early stages of an emergency to isolate, stabilize, and evaluate such
evacuees.

rr.

H.

Conclusions

8.168. In general, we are satisfied with the thoroughness of Applicants'
planning effort. We are, however, concerned about the thoroughness of their
efforts to find noninstitutionalized emotionally disturbed people. It is our
understanding that Applicants are committed to continuing to update their plan
in this area through contacts with concerned organizations.
8.169. Subject to satisfaction of conditions set out in Findings 8.34 and
8.132, the Board finds that adequate and impIementable provisions have been
made for special-needs populations in the Seabrook EPZ.
8.170. We further find that the conditions set out in Findings 8.34 and 8.132
are not of the type whose satisfaction need be the subject of further litigation.
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9.

MONITORING, RECEPTION, AND CONGREGATE
CARE CENTERS

9.1. In LBP-88-32, supra, 28 NRC at 699-724, we evaluated the statedeveloped "State of New Hampshire Radiological Emergency Response Plan"
(NHRERP, Rev. 2), intended to serve evacuees from the New Hampshire
portion of the Seabrook EPZ. Subject to several Board-imposed conditions, we
concluded that the NHRERP (Rev. 2) satisfied the Commission's emergency
planning criteria applicable to decontamination and reception centers. LBP-8832, supra, 28 NRC at 724.
9.2. In this section, we deal with the specific challenges to the Applicantdeveloped "Seabrook Plan for the Massachusetts Communities" (SPMC) as
that plan relates to monitoring, reception, medical facilities, and Congregate
Care Centers intended to serve the Massachusetts portion of the Seabrook
EPZ. As to this portion of the SPMC, Intervenors, led by the Massachusetts
Attorney General, mount a broad assault on the plan, arguing that it provides no
reasonable assurances that the EPZ populations will be adequately and/or timely
transported, monitored, decontaminated, registered, and temporarily sheltered in
the event of a radiological emergency at the Seabrook Station.

A.

SPMC Evacuation Concept

9.3. Many of the SPMC's implementing provisions directly or indirectly
associated with transporting, monitoring, and sheltering general and special
populations are dealt with at length and in detail elsewhere in this decision.
However, at this juncture, we believe it useful to outline the SPMC's framework
for evacuating the populations of the six separate communities that make up the
Massachusetts portion of the Seabrook EPZ. Those communities are Amesbury,
Merrimac, West Newbury, Salisbury, Newburyport, and Newbury (including
Plum Island and the Parker River National Wildlife Refuge).
9.4. Should an evacuation of the Massachusetts portion of the Seabrook
EPZ be ordered, the SPMC assumes, like the NHRERP (Rev. 2), that the vast
majority of the general population will use privately owned vehicles to leave the
area, and will not require temporary shelter or seek radiation monitoring. Rather,
the vast majority of general evacuees will leave the EPZ at an early enough time
or by way of a route that avoids the possibility of radiation contamination, and
will proceed directly to privately identified temporary housing. In developing
the SPMC staffing and equipment needs for those EPZ evacuees that can be
reasonably expected to seek radiation monitoring and/or congregate care, the
Applicants employed a planning basis that we have previously endorsed for the
Seabrook EPZ as a whole. See Finding 9.49, infra. That planning basis assumes
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that 20% of the total peak general population of the EPZ will seek such services
in the event of a radiological emergency.
9.5. Contrary to its assumptions regarding general evacuees, the SPMC
assumes that due to their specialized transportation and shelter needs, most if not
all special populations (including hospital and nursing home patients, specialfacilities residents, school, day-care and nursery children, transit-dependent
individuals, and the homebound disabled) residing within the EPZ will require
transportation out of the EPZ on NHYIORO-provided buses, ambulances, or
other specialized vehicles, and will require, at least on an interim basis,
temporary shelter at an ORO-identified or ORO-sponsored facility. Thus, the
SPMC undertakes to transport. monitor, and shelter 100% of the special-needs
populations within the EPZ. See Finding 9.22, infra, and Section 8, above.
9.6. Rlr all special-population evacuees and those general-population
evacuees who desire monitoring for radiation contamination, the SPMC provides
for the establishment of two reception centers to provide monitoring, decontamination, registration, and congregate care referral services. See Appl. Exh. 40,
at 4-6.
9.7. One center, located at a Massachusetts Electric Company facility in
North Andover, Massachusetts, is intended to serve evacuees from Amesbury,
Merrimac, and West Newbury. A second reception center, intended to serve
evacuees from Salisbury, Newburyport. Newbury (including Plum Island and the
Parker River National Wildlife Refuge) is to be established at a Massachusetts
Electric Company facility in Beverly, Massachusetts. 1d. This second center is
the designated facility for the transient beach population. Appl. Reb. No. 17,
ff. Te. 25,423, at 2-3. Under the SPMC as described at hearing, the combined
monitoring capacity of both these centers was equal to approximately 30% of the
summer and approximately 50% of the winter population in the Massachusetts
portion of the Seabrook Station EPZ. 1d. at 4-5.
9.8. Special populations requiring continuous medical supervision (i.e.,
all hospital patients and some nursing-home residents, special-facilities residents, or special-needs evacuees) are to be transported by ambulance directly
to an MS-l hospital where monitoring, and, if necessary, decontamination will
be performed by trained hospital personnel. Rlllowing monitoring and any
necessary decontamination, these evacuees will be assigned a bed at the monitoring MS-l hospital or will be transported to another host hospital or facility.
AppJ. Reb. No.6, ff. Te. 21,049, at 52-53; Appl. Reb. No. 17, supra, at 27.
9.9. Evacuees from special facilities and others who might have difficulty
processing through a monitoring trailer who do not require continuous medical
supervision will be transported first to a reception center for personal monitoring
in their vehicle, and then transported to their assigned dedicated Congregate Care
Center. If contaminated, decontamination will be performed in a special vehicle
located at the reception center. If decontamination cannot be performed at the
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center, the special-facilities evacuee will be transported to an MS-l hospital for
further processing. App1. Reb. No.6, supra, at 52-53; App1. Reb. No. 17, supra,
at 26-27.
9.10. Upon arriving at a reception center, vehicles will be monitored for
possible radiation contamination. If contaminated, the vehicle will be directed
to a controlled parking site for subsequent decontamination. If uncontaminated,
the vehicle will be directed to a separate, uncontrolled temporary parking site.
App1. Supp. Reb. No. 17, ff. 'fr. 25,424, Attach. A, at 6-7.
9.11. Other than those special populations who will undergo monitoring·
while "in vehicle," evacuees are to proceed on foot to the center's monitoring
trailers after parking their vehicle in the appropriate lot. App1. Supp. Reb. No.
17, supra, Attach. A, at 3. Prior to entering the monitoring trailers, general
evacuees will self-register at tables outside the trailers. Special-population
evacuees will be registered using evacuation vehicle rosters generated when the
vehicle is first loaded. Evacuees will then enter the monitoring trailers to be
monitored and, if necessary, decontaminated. [d. at 10-11.
9.12. Once declared uncontaminated, evacuees will be released from the
controlled portion of the monitoring trailers and permitted to exit to the
uncontrolled areas of the center. From the monitoring trailers, evacuees are
to walk to the registration area of the center to complete the registration process
and, if necessary, obtain referrals to a congregate care facility.
9.13. To provide temporary shelter, the Applicants have identified and
made arrangements with thirty facilities in and around Beverly and North
Andover, Massachusetts, to provide space for use as Congregate Care Centers
in the event of a radiological emergency at the Seabrook Station. These
facilities, which will be filled in order of their availability, are to be staffed
and administered by officials and volunteers of the American Red Cross.
App1. Reb. No.6, supra, at 25.
9.14. In addition to twenty-eight Congregate Care Centers established for
general evacuees, the SPMC calls for the establishment of two dedicated Congregate Care Centers for special-needs populations. While generally administered
by ARC officials and volunteers, these centers will rely upon trained personnel
accompanying most special populations to provide any necessary specialized
care. [d.
9.15. One center, located at the Holy Cross College in Worcester, Massachusetts, is to serve all schoolchildren (public, private, day-care, and nursery
schools) and their teachers or caretakers from the entire Massachusetts portion
of the EPZ. The Holy Cross facility is to function as a short-term shelter until
the children are reunited with their parents or guardians. App1. Reb. No.6,
supra, at 60. The other special-needs population Congregate Care Center, to be
located at the Shriners' Auditorium in Wilmington, Massachusetts, is to serve
all remaining special populations not requiring continuous medical supervision,
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including nursing home .patients and staff, special-facility residents and staff,
and special-needs individuals. [d. at 65. Should the capacity of the Shriners'
Auditorium be reached, a large facility located in Westboro, Massachusetts, will
act as a backup center for excess special populations. 'fr. 18,733.
9.16. With varying degrees of vigor, a total of seven contentions was litigated with respect to the SPMC provisions regarding decontamination, reception,
and congregate care facilities (and their associated equipment and staff). These
are ]1-51, and JI-53 through JI-58. As a general matter, these contentions principally question whether there are reasonable assurances regarding the availability
of (1) the SPMC emergency response staging area, (2) adequate transportation
resources to evacuate the EPZ in a timely manner, (3) adequate monitoring
resources at the Beverly reception center, and (4) adequate Congregate Care
Centers, particularly in the area of staffing.
B.

Haverhill Staging Area

9.17. Under the SPMC, the Massachusetts Electric Company facility located in Haverhill, Massachusetts, is to be used as a staging area for SPMC
vehicles and personnel. See Appl. Exh. 41, at 384-404. JI-53 challenges the
existence of "reasonable assurances" that this facility will, in fact, be available
for that purpose in the event of a radiological emergency. JI-53 is based on
the existence of local opposition to this proposed use of the Haverhill facility
as evidenced by the issuance of a local cease-and-desist order prohibiting such
use. Contentions Memo. at 75-76. See MAG PF 9.1.26.
9.18. Subsequent to its admission as a contention in this proceeding, the
Massachusetts Courts invalidated the Haverhill Building Inspector's order that
supported the contention. Appl. Exh. 92(a) and (b). However, in his proposed
findings of fact, the Massachusetts Attorney General appears to argue that it is
the specter of continued local opposition to the facility's proposed use, not the
particular cease-and-desist order offered as "evidence" of that opposition, that
should govern the resolution of this contention.
9.19. In ALAB-905, the Appeal Board noted that it would be "speculative"
for a licensing board to entertain a contention based on ongoing but unresolved
state court zoning proceedings. 28 NRC SIS, 519 (1988). Moreover, in our
unpublished Memorandum and Order of August 7, 1989, we held that it would
be "doubly speculative" to consider threatened, but not yet commenced, state
regulatory proceedings. Such is clearly the case here.
9.20. The prior zoning controversy that supported JI-53 has been resolved
in a manner that rejects the thesis of that contention. The record is devoid
of any evidence of any subsequent attempts to render the Haverhill facility
"unavailable" for use as a staging area under the SPMC. In addition, we reject
the Attorney General's proposition that the mere existence of local opposition,
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ambiguous as to scope, depth, and permanence, to some proposed action renders
a portion of an otherwise adequate emergency plan unacceptable. We find
reasonable assurance that the Haverhill facility will be available for use as a
staging area in the event of a radiological emergency at the Seabrook Station.

c.

Emergency Evacuation Vehicles

9.21. n-55 raises the issue of whether there is reasonable assurance that
sufficient numbers and types of emergency vehicles and drivers will be available
in the event of a radiological emergency at Seabrook to implement the SPMC.
Contentions Memo. at 77-82. See MAG PF 9.1.56-62.C. In a similar vein, n-58
in part questions whether sufficient personnel and vehicles are under letters of
agreement (LOAs) to implement the SPMC. Contentions Memo. at 86-87. See
MAG PF 9.1.132.A-134.
9.22. Based on the most recent needs assessment, a total of 367 buses, 62
passenger vans, 86 ambulances, 31 evacuation bed buses, and 75 wheelchair vans
are required to fully implement the SPMC. Appl. Reb. No.6, supra, Attach. T.
As evidence of arrangements that support a finding of reasonable assurance that
sufficient transportation resources will be available in the event of a radiological
emergency to satisfy these identified needs, Applicants introduced LOAs or
Transportation Agreements between NHY/pSNH and twelve bus companies
indicating the availability of 530 buses, 166 passenger vans, and 37 wheelchair
vans (Appl. Exh. 41, at 11-20, 31-32, 33-42, 56-66, 77-86, 101-10, 111-13,
119-28, 164-73, 498-507, 538-47, and 698-706), eleven ambulance service
companies indicating an availability of eighty-nine ambulances and ambulettes
(with more current information indicating this number to be ninety-seven,
Te. 21,589), and forty-four wheelchair vans (Appl. Exh. 41, at 88-100, 12939, 140-49, 175-84, 211-21, 446-416,55471-81, 482-93, 592-601, 707-15, and
716-24), and three tow truck providers indicating the availability of eighteen tow
trucks (Appl. Exh. 41, at 1-10, 21-30, and 634-42).56 In addition to transportati~n
resources subject to written agreements, the Applicants committed to acquire 35
school buses to be reequipped as evacuation bed buses, and to designate and
train the necessary personnel to drive those buses. App1. Reb. No.6, supra, at
23-24.
"The Boani notes that Volume 2 of Applicants' Exhibit 41 is mispaginated, with page 449 followed by pages
41049. For consistency, we cite to the Plges of this exhibit as they arc indicated 00 the document itsdf'.
56 In his proposed findings, the Attorney Gcncnl dtarac:tcrizcs Appl. Exh. 41 as uncorrobontcd hearsay not
rponsored by any willlers competent 10 authenticate the LOA. or transportation agreements. MAO PF 9.1..5S.BSS.C. This eleYmth hour objection is too late. Despite a clear opponunity to raise these objcctioos in a timely
manner (.r•• , •. ,., Tr. 19,490, 19,492), no InlerVenor interposed any such objcctilll1l to the rcc:cipt of these
documents into the ream!. Having falled to hcu from InlC%Vc:ncns then. we arc inclined not to hear them now.
However, eYm if the proffered agreements were c:onsInIed IS tcc:Imical hearsay, we believe there arc sufficient
indicia or reliability concerning their formation and terms to wurant their acceptance.
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9.23. The written agreements, the majority of which are formal Transportation Agreements with transportation and road-service resource providers, set out
the terms and conditions under which the committed personnel would receive
training, and the committed transportation or road service resources would be
made available in the event of a drill or an actual emergency. AppI. Exh. 41,

passim.
9.24. The agreements, in the form of prepaid retainer contracts, specifically
provide thac
[NHY/PSNH) hereby retains the Contractor to furnish the required manned vehicles as set
forth in Schedule A which is attached hereto and forms a part hereof, for the [SPMC). To
mpport said plan, the contractor agrees, promptly after notification of a drill, exercise, or
emergency, to make available all requisitioned vehicles and personnel for the Company's
use, and will supply fuel, keys, certificates of registration, license plates, tags, etc., so that
the vehicle can be placed in use promptly. All vehicles supplied by the Contractor will be
in good operational condition and safe and fit for use, and any drivers thereof will be duly
licensed as Olstomarily required by the Contractor.
.

See id. at 634 (MOERP-130, "Scope," at 1).

9.25. Moreover, these 5-year agreements (id. at 638) provide a continuous
mechanism through which the Applicants can monitor the general availability
of transportation and road service vehicles. Under the terms of the agreement,
a provider's right to its advance quarterly retainer payment is dependent upon
the submission of invoices
detailing the type and total number of vehicles being made available to [NHYJPSNH],
the available vehicles under prior commiunent, the available vehicles 1101 under prior
commiunent, vehicle year location, capacity, identification and plate numbers, and the names
and locialsecurity numbers of the available drivers.

[d. at 636.
9.26. Based on a survey of the transportation and road service providers
listed in the SPMC and a determination that the resources under written
agreement satisfied the transportation needs identified by the SPMC, FEMA has
found that there are sufficient emergency vehicles (and by implication, drivers)
to satisfy the transportation needs identified in the SPMC.57 AppI. Exh. 43C, at
17-18, 61-62, 64-65, 67. See also Te. 18,952 (number of buses under written
agreement are adequate to implement the SPMC and respond to the actual
transportation needs determined at the time of an emergency).

57 Because its review was based at a prior trulSportation needs assessment, FEMA's finding docs not appear 10
encompass the Applicants' commitment 10 aequire and tely upm \hirty-one evacuation bed buses 10 IelVice lome
evacuees. S" MAO PF 9.1.61.C.

sss

9.27. The Attorney General asks us to discount FEMA's finding on this
issue for two reasons. First, the Attorney General asserts that FEMA's "finding"
in large measure simply characterizes as adequate mere SPMC statements of
resources without subjecting those statements to any meaningful analysis and
independent verification. See, e.g., Appl. Exh. 43C, at 61-62, 64-65, 67. Second.
he argues that the survey upon which FEMA's finding is principally based is
unreliable and flawed because the underlying FEMA survey failed to explore
the issue of driver availability despite information suggesting a possible problem
(Tr. 18,911-15), and because no competent witness could personally attest to
the accuracy of the survey results. As set out below, we find that the Attorney
General advances no basis to deny FEMA's finding the weight it is entitled to
under the Commission's Rules of Practice.
9.28. The fact that FEMA references the SPMC-identified transportation
needs does not detract from FEMA's ultimate finding that sufficient transportation resources are under written agreement to satisfy those needs. In addition,
contrary to the Attorney General's assertion, the FEMA official, Mr. Donovan,
who testified for the agency, personally reviewed the survey information to verify its accuracy against the resource numbers represented as available in the
SPMC. Tr. 18,106-08, 18,831-33, 18,836. Finally, while FEMA did not go behind the written agreements to independently assess the human behavior issue of
whether individual drivers would actually respond in the event of a radiological
emergency (Tr. 18,913), both FEMA and the Applicants correctly point out that
neither the planning standards nor the criteria of NUREG-0654 require such an
inquiry.38 And while indications of driver unavailability might trigger a need to
go beyond the face of written agreements to independently assess driver availability (Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-836, 23 NRC 479,516-20 (1986», in light of the scope ofFEMA review
criteria (Tr. 18,915-17), we do not believe that FEMA's failure to conduct an
extraordinary review of driver availability in this case warrants a rejection of its
affirmative finding on this issue.

38 Citing LBp.88·32,

supra. 28 NRC at 693. !he Anomey General maintains that this Board hu p=-iously
coocluded that the Applicants might not be able to Jdy on drivers where the IDA signatory c:ould not pmIict the
response oflWl drivers in an emergency. MAO PF 9.1.57.E. The Auomcy General is simply wrong on this ICOIe.
There we noted in connection with the testimony of one IDA signatory that:
at the time of the hearing. he could not remember if he had c:ommitted !he 300 drivers listed in the LOAa
he signed. More succ:inc:tly lUted. he c:ou1d not remember if he wrote in !he ligures that appear in the
LOA•• Ousdagna Reb., fr. Tt. 8117, at 3. We are therefore unsure whether the Applicantr may Jdy on
these 300 drivers. However, Mr. auadagna futlhet lUted that he c:ould not predict the response among
his drivers. ItL Any assessment he could offer regalding IWI drivers' response would Ihcrcfon. be an
unmbstlntiated opinion.
Aa the quotation above makes c:1ear, the Anomey Omcn1 hu linked the conc:1usion of one point with !he rlcts
of another.
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9.29. We hold that detailed written agreements such as those proffered by
the Applicants here are sufficient, in terms of their formality and the number of
vehicles they cover, to support a finding of reasonable assurance on the issue of
transportation resource availability in the absence of competent and probative
evidence indicating that a particular provider cannot or will not comply with the
terms of the agreement. We also have no difficulty finding that the Applicants
have, in this case, sufficient vehicles under contract to satisfy the Commission's
emergency planning requirements on that score. We now tum to the Attorney
General's evidence suggesting that the number of vehicles the Applicants have
under contract is not the number of vehicles available to respond in the event
of a radiological emergency.
9.30. As evidence that particular providers cannot or will not comply
with the terms of their LOA or transportation agreement. the Attorney General
proffered the results of surveys of most transportation providers conducted
by two of his employees. See Mangan Dir., ff. n. 19,429, passim. The
stated purpose of these surveys was "to determine what the pe.ople that were
running these companies believe their responsibilities to be."59 n. 19,38788. The information generated through these surveys destroys, the Attorney
General argues, the factual basis upon which Applicants maintain that sufficient
numbers of ambulances, buses, and tow trucks will be available in the event of
a radiological emergency at the Seabrook Station to implement the SPMC in a
timely and adequate manner.60 MAG PF 9.1.58.
9.31. The Attorney General suggests, based on his survey of ten of the
eleven ambulance providers, that at a certain point in time, it appeared that ten
of eleven providers could deliver only fifty-eight of seventy-seven committed
ambulances or their equivalent. Mangan Dir., supra, at 20-21. Specifically,
six ambulances were unavailable due to then-existing prior contractual commitments. [d. at 12, 14, 16. Thirteen ambulances were unavailable due to changes
in the business operation of the provider. [d. at 13-14. Adding the twelve am-

59 While the two employ=s who conducted these survey. may be experienced investigatots, they have no
background in emergency planning err. 19,273·75), or human behavior (Mangan Dir.,mpra, at 3-6). Accordingly,
their testimony was admit!ecl Iolely •• to the facts derived from their lurveys. Tr. 19,247-49. To the extent their
testimony can be chancterized or is cited IS offering an opinion on issues of emergency planning, human behavior,
or the existence of reasonable assurances that transportation resources and personnel will or will not be available
in the event of a ndiological emergency, their testimony is entitled to and is given no weight by this Board.
Tr.19,249.
60 While permitting information reJ1ccting a particular canpany's historical experience regarding its drivers'
reaction to emergencies err. 19,259), the Board rejected the Attorney General's initial attempts to offer the
investigatots' views on drivers' response in the event of a ndiologica1 emergency err. 19,262-64, 19,269). To
the extent the Attorney General seeks to ItIOWlt such a challenge (,tu MAG PF 9.1.57.B-57.F), his transporution
provider survey is wholly inadequate I I support. We note that, while taking FEMA to task for failing to probe
driver availability, the Attorney General'. investigators themselves made no attempt to conduct any ItnIcturcd
survey of drivers and limited themselves to seeking the Nimpressions" of transportation provider officials. Such
evidence is wholly inadequate to trigger any need to question • provider's ability to deliver the number of manned
vehicles specified in their LOA or transportation Igreement. See IJJP·88·32, supra, 28 NRC at 693; U-rid:,
ALAB·836, supra, 23 NRC at 516-19.
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bulances from the provider that the Attorney General did not contact results in
an apparent availability of sixty ambulances to meet the SPMC-identified need
for eighty-six such vehicles. See Appl. Reb. No.6, supra, Attach. T. The investigators were also led to believe that a majority of those vehicles could not
be counted on to drive into contaminated areas.61
9.32. The results of the Attorney General's survey point out one of the realities of emergency planning. Over time, needs change and the identities and/or
capacities of companies or organizations identified to provide the resources necessary to satisfy those needs change with them. This is why emergency planning
is a dynamic rather than static process, and, in the area of resource providers,
subject to verification at least annually, if not quarterly. See 'fr. 18,916-17 and
Finding 9.25, supra. Indeed, we suspect that the Attorney General's survey
itself is now dated.
9.33. While reliance on a provider might not be justified where prior
contractual com~itments result in significant numbers of ambulances being
functionally unavailable for extensive periods of time, we do not view the
number identified by the Attorney General's survey to be sufficiently significant
to warrant a finding that there is no reasonable assurance that the transportation
needs of the SPMC will be satisfied. In addition, the thirteen ambulances
potentially unavailable at the time of the Attorney General's survey do not
shake our confidence that sufficient vehicles will be available in the event of a
radiological emergency. In our view, such eventualities are assumed under the
Commission's emergency planning criteria, and they are the basis for the need
to periodically monitor the viability of agreements, and thus do not provide a
basis, at least in terms of the numbers at issue here. to find the SPMC deficient
in this area.
9.34. Finally, several other factors led us to retain our confidence that
sufficient ambulances will be available to implement the SPMC notwithstanding
the results of the Attorney General's survey. Information subsequent to the
Attorney General's survey suggests that a pool of ninety-seven ambulances,
rather than a pool of eighty-nine at the time of the survey, now exists. 'fr.21,589.
The Attorney General's own survey suggests that his availability projections may
be conservative. One provider who had contracted to provide two ambulances
from his fleet of four indicated that it "has agreed to make all ambulances
available at the time of a disaster (emphasis in original)." Mangan Dir., supra,

61 We reject the Attorney General'I argument regarding the IVIllability of vehicles, both ambuIanoes and buses,
rer use in contIminatcd &leI1. Not cnly does this argument Iouch in large meuurc on human behavior issues,
it is outside the nnge of issues that this Boud need address in dClCm1ining whether tnnsportation resoun:es an:
ldequate. While histoty is filled with examples of eme!iency wolken, or volunteeJs, who puh onward in the race
of great penona1 danger, we know or no Commission zule er case law that requires the Applicants to establish
that emergency wmora and other pcraonnel an: willing to aubject thcrmelves to radiation contamination in the
pcrfonnance of their mission.
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at 7. Another stated that it would provide a minimum of two ambulances
and "might be able to provide additional ambulances." [d. at 8. Still another
stated that it was reassessing its ability to participate due to reductions in its
fleet size, and any new contract would be for less than the originally promised
four ambulances. Yet, the Attorney General discounted this provider entirely.
[d. at 18-19. Finally, should a radiological emergency occur and insufficient
ambulances under written agreement prove available, there is an untapped
source of vehicles either from companies located within the EPZ or through
the Governor operating under his emergency powers (which the Commission's
realism rule assumes he would exercise if necessary). 'fr. 21,370, 21,386,
21,404.
9.35. Based on their survey, the Attorney General's investigators believe
that at certain times, particularly during typical "school bus hours," significantly
fewer buses will be available for use than the 367 identified by the Applicants
as necessary to implement the SPMC. In addition, they believed that due to
high driver turnover and/or difficulties in contacting drivers during "off-hours,"
particularly during the summer and on evenings and weekends, there is no
assurance that sufficient numbers of trained drivers will be available to man the
buses. Finally, the investigators noted that some company managers expressed
concern that their buses or drivers might be asked to enter contaminated ar~
in connection with any evacuation. Mangan Dir., supra, at 36-37.
9.36. However. unlike the case with respect to ambulances, the investigators did not state a belief as to what the actual number of buses is likely to
be. Their failure is both understandable and telling. The short answer to the
Attorney General's concerns regarding bus availability is that the Applicants
have already incorporated compensatory measures to overcome the possibility
of bus unavailability by entering into written agreements that create a bus pool
equal to 144% of the SPMC's projected need, and a passenger van pool equal
to 193% of the SPMC's projected need. Compare Appl. Reb. No.6, supra,
Attach. T, with Appl. Exh. 41, passim.
9.37. More significantly, the Attorney General's investigators appear to
have failed to recognize that a direct relationship exists between the availability
of buses and drivers and the need for buses and drivers under the SPMC.
Approximately half of the buses needed to implement the SPMC (188 of 367
buses) are committed to the transportation of school, day-care, and nurseryschool children. Appl. Reb. No.6, supra, Attach. T. The actual need for buses
will be determined at the time of any emergency based on telephone contact
with each affected school, day-care center, or nursery. [d. at 28. Should buses
be unavailable because they are already transporting schoolchildren, not only
is the need for buses less, the response time of the available buses and their
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drivers is enhanced dramatically.Q In addition, the times or hours (e.g., evenings,
weekends, and summers) when drivers are, according to the Attorney General,
the least available also correspond to the times when the need for those drivers
and the buses they are to drive to transport schoolchildren is at its lowest
9.38. The Attorney General further points out that the McGregor-Smith
Bus Company, the single largest source of buses claimed by the Applicants,
has refused to sign a Transportation Agreement with the Applicants, and argues
from this that this source of buses should be eliminated from the Applicants'
vehicle pool. MAG PF 9.1.60.I. See Mangan Dir., supra, at 24; Tr. 19,441-42.
9.39. We need not resolve at this juncture whether the McGregor-Smith
Bus Company repudiated its commitment to act as a transportation provider (or
was induced to do so due to inappropriate community or economic pressure
brought about by the Attorney General's own improper identification of the
company as an SPMC provider), or to act on the Attorney General's outstanding
motion to strike the company's LOA which appears at Appl. Exh. 41, at 31-32.
See Tr. 19,492-96. Transportation needs and the identity of providers counted on
to satisfy those needs change over time. Tr. 18,916-17. Because, for example,
bus needs are determined under the SPMC based on 100% of all schoolchildren
notwithstanding the fact that school attendance is generally less than 100%,
there is inherent conservatism in the SPMC-identified bus needs. Moreover,
we note that even without the 120 McGregor-Smith buses, the Applicants still
have more buses subject to a written agreement than is necessary to satisfy the
transportation needs of the SPMC.
9.40. We find that the number of buses under written agreement, even
absent the McGregor-Smith LOA, is sufficient to provide reasonable assurance
that sufficient buses will be available in the event of a radiological emergency
to implement the SPMC. We note, however, our understanding and expectation
that the availability of buses, like all other vehicles, will be monitored and
periodically updated to reflect present realities.
9.41. As to the availability of tow trucks, the Attorney General's investigators testified that their survey led them to believe that one provider who had
committed to provide up to two tow trucks would not respond in the event of
a radiological emergency due to a dispute regarding payment. Mangan Dir.,
supra, at 38. Even accepting this information as true, it is of no moment The
remaining sixteen tow trucks under transportation agreement provide, in our
view, the requisite reasonable assurance that the SPMC's identified need for
twelve such vehicles can be met See Appl. Exh. 43C, at 67.

Q We note parenthetically that during nmschool hours. the projected evacuee load of each reception center is
significantly less since only 20% nthcr than 100% of the school, nursery. and my-care special popuLttions will
sccIc monitoring and tcmponry shelter. Su Findings 9.5, supra, and 9.54-9.55, itifra.
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9.42. As to the proposed use of evacuation bed buses, the Attorney General
challenges the adequacy of the compensatory measure on both legal and factual
grounds. The Board has already rejected the Attorney General's argument that
the availability of these bed buses cannot be relied upon as a matter of law. See
Findings 8.52-8.55, supra.
9.43. We also reject the Attorney General's argument that L'te 11 % margin
of reserve for bed buses (thirty-five acquired to satisfy an identified need of
thirty-one) is inadequate in light of the SPMC's provision of an approximate 30%
margin with respect to regular school buses. MAG PF 9.1.61.D. Unlike regular
school buses, these bed buses will not be subject to prior, priority commitments.
We find that thirty-five evacuation bed buses provide reasonable assurances that
thirty-one such vehicles can reasonably be expected to be available in the event
of an emergency.
9.44. Finally, the Attorney General argues that absent some evidence that
the Applicants have purchased or have entered into written agreements providing
for the requisite number of bed buses, there is no reasonable assurance that
such vehicles will be available in the event of a radiological emergency. This
challenge has merit. While the Applicants have solicited bids to furnish such
buses (see Appl. Exh. 84, at 4, 5), the Applicants have yet to obtain by purchase
or lease any vehicles to be used as evacuation bed buses. Tr. 12,179. Nor does
the record reflect any letters of agreement with any resource providers to furnish
evacuation bed buses in the event of an emergency. Appl. Exh. 41.
9.45. Subject to the acquisition or execution of written agreements ensuring the availability of the thirty-five evacuation bed buses, we find that there is
reasonable assurance that sufficient emergency transportation vehicles will be
available to implement the SPMC in the event of an emergency at the Seabrook
Station.

D.

Reception Centers

9.46. Two contentions (11-56 (Bases A and B) and 11-57) challenge the existence of reasonable assurance that the monitoring and interim waste-handling
procedures and resources contemplated under the SPMC for the Beverly and
North Andover reception centers will prove adequate in the event of a radiological emergency at the Seabrook Station. Bases A and B of 11-56 focus on the
ability of the centers to monitor within about 12 hours the numbers of evacuees
that should be expected to make use of the centers.63 See MAG PF 9.1.6378.QQ. 11-57 raises the issue whether the SPMC contains adequate provisions
for the interim handling of contaminated liquid and solid waste generated at
63 By Board ruling or Ianuary 26. 1989,lnlcrVCnOl'S were barred fran litigating under n·S6the adequacy of the
pmvisions of the SPMC mating to decontamination .hOW'Cl'l It the reccptim c:c:ntcrs. S66 Tr. 19,141.
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the reception center as a result of monitoring and decontamination activities.
Contentions Memo. at 85-86.
9.47. In response to Contention 56 (Bases A and B), Applicants presented
a panel of witnesses consisting of Joseph Bisson, Emergency Planner, ImpeU
Corporation (Qualifications, ff. 'Ii". 25,423); Anthony M. Callendrello, Manager, Emergency Preparedness Licensing, New Hampshire Yankee (Qualifications, ff. 'Ii". 17,318); Robert Cotter, Emergency Planning Specialist, Aidikoff
Associates (Qualifications, ff. 'Ii". 25,423); and Peter Littlefield, Manager, Radiological Engineering Group, Yankee Atomic Electric Company (Qualifications,
ff. 'Ii". 25,423). Appl. Reb. No. 17, supra, passim. The Board finds that each of
these witnesses was competent to testify with respect to the matters that each
addressed.
9.48. In evaluating the adequacy of the SPMC's provisions for monitoring
evacuees for possible contamination, we start with the requirements of NUREG0654, Criterion J.12, which states:
The offsite response organization shall describe the means for registering and monitoring of
eVllaJees at relocation centen in host areas. The ptrsonntl and tquipmtlll availablt shall
bt capablt of nwniloring wilhin about a 12·hour ptriod all rtsidenls and transunIs in the
plUmt U[1osurt EPZ a"iving at rtlocalion ctllltrs.

NUREG-0654, Rev. 1, Supp. I, § IIJ.12 (emphasis added). Also relevant, to
some degree, is Criterion H, which requires that adequate emergency facilities
and equipment to support the emergency response be provided. /d. § II.H.
9.49. In developing the SPMC, the Applicants used a planning basis
(consistent with that generally recommended by FEMA) that assumed 20% of the
peak population within the EPZ would report to a reception center in the event of
a radiological emergency at the Seabrook Station. Because this planning basis
was not adequately challenged, we concluded in LBP-88-32, supra, 28 NRC
at 712-15, that it was appropriate for use with respect to the New Hampshire
portion of the Seabrook EPZ. In an unpublished Order of January 26, 1989, we
subsequently concluded that this finding was applicable to the entire Seabrook
EPZ, including the Massachusetts portion of the EPZ.
9.50. Based on a review of the SPMC, FEMA has found that its provisions
with respect to registration, monitOring. and decontamination equipment and
staff at each reception center are adequate. Appl. Exh. 43C, at 44-47, 72-74.
9.51. As is the case with most of FEMA's findings on the SPMC, the
Attorney General first attempts to characterize the FEMA finding as unworthy
of any presumptive weighL He urges the Board to find FEMA's "finding" on
the SPMC's monitoring resources to be nothing more than the product of an
uncritical acceptance of mere assertions of monitoring loads and resources in
the plan which have been neither subjected to any analysis nor evaluated against
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any consistent or clear review standards on the part of FEMA. MAG PF 9.1.64.
This all-too-familiar drumbeat has been rejected as hoIlow elsewhere (see. e.g.•
Finding 9.28, supra. and Sections 1,3, and 11 generally) and is similarly rejected
here.
9.52. We thus turn to the Attorney General's second avenue of attack,
which is an attempt to erode any support for the factual assumptions and numerical calculations relied upon by the Applicants to identify the monitoring
resources that must be provided under the SPMC. Here the Attorney General
mounts a wholesale assault on the three figures developed by the Applicants
which, when taken together, formed the basis for the SPMC monitoring resources at issue here: (1) evacuee monitoring load. (2) hourly monitoring capacity, and (3) vehicle parking capacity. We deal with each of these critical
figures in turn below.
E.

Evacuee Monitoring Load

9.53. The number of evacuees a reception center is reasonably expected
to service, or "monitoring load," is of critical importance since it is against
this load that a center's equipment and personnel needs necessary to satisfy
NUREG-0654, Criterion 1.12, are determined. To determine the applicable
evacuee monitoring load, the Applicants first estimated the peak population to
be evacuated from the Massachusetts portion of the Seabrook EPZ during both
the summer and off-season months for each reception center. The Applicants
next multiplied the peak summer and off-season population (less the number
of special-facility and special-needs, school and day-care, and transit-dependent
populations) by 20%, the planning basis we have previously found appropriate
for the Seabrook EPZ. To this number the Applicants added back 100% of the
three excluded categories of evacuees since the SPMC assumes all of these
NHY/ORO-transported evacuees will be monitored at a reception center. The
Applicants then distinguished between those evacuees who would be monitored
while remaining in their vehicle ("in-vehicle" load) and those evacuees who
would be monitored through a monitoring trailer (trailer load). The largest
number for either center during either season was then used as the planning
basis for both centers. Appl. Reb. No. 17, supra, at 2.
9.54. In determining the peak summer evacuee load of the Beverly center,
the Applicants discounted the transient beach population by 50% (10,121) to
account for day trippers who were either already considered as part of the EPZ
permanent population or who could be reasonably expected to evacuate to their
homes rather than a reception center. Using this same rationale, the Applicants
similarly discounted "vehicles in transit" (122.5 vehicles carrying 294 evacuees),
and eliminated EPZ employees from their monitoring-load calculations. [d. at
3; Tr. 25,900-03. In addition, because the peak summer population occurs
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on a weekend when neither schools nor day-care centers would be in session,
the Applicants' peak summer evacuee load did not separately consider these
categories of evacuees beyond their inclusion as part of the permanent resident
population. Appl. Reb. No. 17, supra, at 4,7.
9.55. Based on the analysis and assumptions above, the Applicants selected
the Beverly reception center, with an off-season total monitoring load of 12,830
(trailer load, 10,712; in-vehicle load, 2118) as the governing planning basis. By
way of comparison, the summer evacuee load of the North Andover reception
center was estimated to be only 8076 (trailer load, 6981; in-vehicle load, 1095).
[d. at 4-5.
9.56. The Massachusetts Attorney General advances essentially three arguments for the proposition that the Applicants have incorrectly assessed the
trailer monitoring load of the governing Beverly reception center. In summary,
those arguments are that the Applicants improperly: (1) used outdated population figures instead of more current data indicating a higher permanent resident
population, (2) assumed that only 31 % of the beach vehicles (and thus the beach
population) should be allocated to the Massachusetts portion of the EPZ, and
(3) excluded beach day trippers and EPZ employees from their monitoring-load
calculations. MAG PF 9.1.78.BB-78.FF.
9.57. In support of his attack on the population estimates that formed
the basis for the Applicants' monitoring-load forecast, the Attorney General
offered the testimony of Dr. Colin High. In summary, Dr. High testified that the
Applicants had underestimated the peak trailer monitoring load for the Beverly
reception center by 2456 evacuees. ·Tr. 27,980. Compare Appl. Reb. No. 17,
supra, at 5, with High Dir., ff. Tr. 27,974, at 7.
9.58. As we understand the parties' respective analyses and arguments,
there is really no significant dispute as to the estimated total population within
the EPZ on a peak summer weekend.64 While one might spar over the necessity
to use newer town census data and the proper allocation of beach populations
between Massachusetts and New Hampshire, neither of these factors is a
significant contributor to the discrepancy between the Applicants' and Dr. High's
trailer monitoring-load estimates. Indeed, both these arguments were raised in
connection with the SPMC evacuation time estimates and have already been
64 On cross~Xlmlnation. Dr. High explained Ihat his monitoring·load calculations differed fran Ihe Applicants'
due to his use of different auumptim. in four areas. F1tSt, he used newer town c1erlc census data reflecting alarser
resident EPZ population. This produced a "small incn:ase" in Ihe monitoring load. Secmd, he assigned 40% of
Ihe transient EPZ beach population to Ihe Massachusetts portion of Ihe EPZ while Ihe Applicants had assigned
31 %. This resulted in ".ome" increase. Third, he included non'EPZ residents who worked in Ihe EPZ. 00 Ihe
assumption Ihst Ihe Applicants' calculatioo included this category. This produced an additimal 3293 cvacuees.
Fourth. he included 93% of Ihe beach transient population in calculating Ihe Beverly monitoring load while Ihe
Applicants included oo\y 50% in Iheir calculations. This was Ihe major cootributor to his higher monitoring·load
calcu1.tioo. accounting for aver 10,000 additional evacuees. Tr. 27,986-94. However, he generally acknowledged
Ihat as a practical matter. Ihe latter two categories accounted for all of his additional mooitoring·load evacuees.
Tr. 27.991, 27.993·94.
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rejected in that context See Findings 2.38-2.41 and 2.44-2.46, supra. In
addition, the Em models assumed that approximately 50% of the transient
beach population were day trippers. See Tr. 27876; NHRERP, Vol. 6, at 212. Dr. High does not appear to question this assumption. The real dispute
is over how the day-tripper portion of the transient beach population and EPZ
employees should be accounted for in determining the trailer monitoring load
of the Beverly reception center.
9.59. As noted above, the Applicants had excluded EPZ resident day
trippers and employees because they had aIready been considered as part of
the permanent EPZ population. It excluded non-EPZ resident day trippers and
employees because it assumed they were unlikely to require congregate care.
Thus, under the Applicants' approach, 20% of the former category would go to
a reception center while none of the latter category would do so.
9.60. In Dr. High's view, there is no rational reason to treat nonresident
day trippers any different from resident day trippers in calculating the reception
center monitoring loads. They are within the EPZ, hear the same EBS broadcasts, and receive the same evacuation instructions. Common sense, Dr. High
argues, suggests that non-EPZ resident day trippers and employees will react in
a manner similar to their EPZ-resident counterparts, and thus should be considered as part of the evacuating population bound for a reception center. High
Dir., supra, at 5-7; Tr. 28,005-06, 28,010-17, 28,022. But see Finding 3.59,
supra. From this logic, the Attorney General argues that NUREG-06S4, Criterion 1.12 requires the Applicants to demonstrate the capacity to monitor in
about 12 hours all of the evacuating public that would use a reception center. In
LBP-88-32, we held that the Applicants could properly use a planning basis that
assumed that 20% of the total EPZ population would make use of the reception
centers. 28 NRC at 714-15. Thus, according to the Attorney General, 20% of
both the non-EPZ day trippers and employees should also be considered as part
of a reception center's monitoring load.
9.61. On its face, the Attorney General's argument and the logic of
Dr. High's analysis seem unassailable. However, while we agree with the
Attorney General that non-EPZ day trippers must be considered in determining
each reception center's monitoring load, we do not find the numbers or impact of
these uncounted evacuees to be as significant as the Attorney General suggests.65
Our prior conclusion that a monitoring planning basis of 20% is appropriate for
the Seabrook EPZ is not so inflexible as to ignore possible variations among
categories of evacuees so long as, at a minimum, the overall planning basis for
65 The Attorney Gencru argues Ihat we should cilhcruse Ihe Applicants' population figures employed to determine
ETEs or find lhat Ihose estimates arc unrealistic. Because !his argument incorrectly usumcs Ihat Ihe purposes of
ETE and monitoring-load calculations arc Ihe mnc. we reject iL It ignores Ihe behavioral differences between an
evacuating public (whose universal goal is to leave Ihe area) and lhat portion of lhat evacuating public Cltpcctcd
to arrive at a reception center (who may have different reasons to make !his lite their evacuation destination).
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each reception center is satisfied. For example, during the summer months, the
SPMC itself adjusts monitoring loads to take into account the fact that 100%
of certain categories of evacuees will flow through a reception center. The
Attorney General argues that all day trippers and employees should be treated
similarly, yet he advances a proposition that essentially requires that we treat
these evacuees dissimilarly in terms of the human behavior factors that underlie
one's use of a reception center.
9.62. Under the SPMC, reception centers provide three services: monitoring, decontamination, and referral to temporary shelter. Similarly, to the
extent an individual has a choice, an evacuee will go to a reception center
for two reasons: to be monitored for possible contamination and/or to obtain
temporary shelter. We hold that the applicable monitoring-load planning basis includes as subsets evacuees who use a reception center (1) for monitoring
services only, (2) for both monitoring and congregate care services, and (3)
congregate care services only. In the context of the Attorney General's instant
argument, EPZ-resident day trippers and employees have no choice. They cannot evacuate to their homes since they are within the EPZ. Thus, the 20% of this
group contains evacuees from all three subsets of the planning basis. Non-EPZresident day trippers and employees, on the other hand, do have a choice. Since
their homes are outside the EPZ, they have no need (and thus no motivation)
to seek congregate care through a reception center. It is safe to assume that
those day trippers and employees who had already planned to return to their
non-EPZ homes at the end of the day will not make use of a reception center
for that purpose. Thus, this group would contain evacuees only from the first
subset of the planning basis. Treating the two groups similarly, as the Attorney
General argues we must, we are led to the conclusion that non-EPZ-resident day
tripper and employees will use reception centers at a rate below that of their
EPZ-resident counterparts because of their different reasons for such use.~
9.63. The difficulty rests with calculating the factor by which we should
discount the number of non-EPZ day trippers and employees to account for
their lower usage rate. Under our construction of the elements making up the
applicable planning basis, both the Applicants' (total discount) and the Attorney
General's (no discount) suggestions are of no assistance. Clearly the proper
discount is more than zero and less than 100%. As a practical matter, we
believe that the number of non-EPZ day trippers and employees who would

~The AppliclJUS' monitoring Calcu1lticm Issume that 20% of all beach tnnsientr other tlwt dly trippera will
go 10 a zeception center. We believe that this assumption is conservative. Many beach lranSientJ who do not
qualif'y as dlY trippers Illy for periods of a month. a week. or less. Given the accident scenario employed by the
Attorney General 10 develop his CISe, we believe that many of these beach transients would not aeek temporary
shelter It a reception center but would insleld limply cut their Vlcation short and evacuate 10 their permanent
non·EPZ homes. Indeed. given the Attorney General'. suggestion that bus and ambulance drivers would not enter
contaminated areas. it is likely that he would agn:e.
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not go to a reception center because of their absence of a need for congregate
care is likely to be substantial. Nonetheless, to be conservative, we believe
that it is reasonable to assume that only 25% of non-EPZ-resident day trippers
and employees will fall in the third category (needing neither monitoring nor
temporary shelter) of the planning basis. That is, the non-EPZ-resident day
trippers' and employees' reception center usage rate will be 75% of that usage
rate (20%) of EPZ-resident day trippers and employees.
9.64. However, Dr. High also recognized that the transient beach population must be reduced by some factor to account for EPZ residents who are
already considered as part of the permanent EPZ population. See High Dir.,
supra, at 6; Te. 28,033. Based on data from NHRERP, Vol. 6, Attach. M,
Dr. High initially determined that the proper reduction factor was 7%. [d.;
Te. 27,991-92, 28,005, 28,007-10. As noted above, Dr. High himself admitted
that it would not be appropriate to consider all day trippers since some portion of that group are EPZ residents who have already been considered. He
admitted that his original discount of 7% was based on his misreading of data
contained in the NHRERP. Te. 28,033. He went on to acknowledge that for the
Massachusetts portion of the EPZ, the proper discount would be at least 7.3%
for beach community residents plus some additional, unknown percentage for
nonbeach EPZ communities. Te. 28,034.
9.65. In his proposed findings, the Attorney General notes that the proper
discount could be as much as 15%, but that neither the Applicants' ETE
information nor LBP-88-32 discounted the beach population on this basis. From
this and in light of the absence of evidence indicating precisely what that figure
should be, the Attorney General argues that this Board should make no discount
in the beach population.
9.66. Despite the Attorney General's urging that we accept Dr. High's
testimony except on the proper discount for beach community residents, we adopt
as our starting point Dr. High's testimony that 7.3% of the transient population
at the beach is made up of beach community residents. In addition, we believe
that it reasonable to assume that residents from nonbeach EPZ communities, at
a minimum, make up a similar percentage of the transient beach population.
Thus, we hold that the transient beach population should be discounted by 15%
to account for permanent EPZ residents already considered in the monitoringload calculation.67

67 We believe this diJcountto be extmncly conservative. The permanent nmbeach EPZ popuIatim is far gretter
than the permanent beach EPZ populatim.
AppL Supp. Reb. No. 16. fr. Tr. 28.135. An.aeh. B. Thus. assuming
that the motivation to go to the beach on a hot rummer weekend is generally the lime throughout the EPZ. the
gretter pool of beaehgocrs fran the nonbcach towns should result in gretter numbets at the beach in canparison
to the much smaller beach town population. H/)WeYer. in arriving at our 15% discount nle, we we no credit for
this.

S,.
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9.67. Applying our findings above, we start from the number of total
evacuees from which Dr. High's extra 2456 evacuee monitoring load is derived:
12,280. Discounting this number by 15% to control for double-counting ofEPZ
residents results in a total of 10,438 uncounted evacuees. Of this number, the
20% planning basis indicates that 2088 would normally go to a reception center.
However, as we have found, it is reasonable to assume that at least 25% of this
number would forego seeking service at a reception center because they have no
need for congregate care shelter. Reducing the 2088 evacuees by 25% produces
a final additional monitoring load of 1566 over and above the 10,712 that the
Applicants have already planned for. Accordingly, we find that the appropriate
trailer monitoring load for planning pmposes should be 12,278 evacuees, with
the average hourly evacuee flow being 1023.

F.

Hourly Monitoring Capacity

9.68. Under a static approach focusing on what currently exists, an assessment whether the hourly monitoring capacity of the governing Beverly reception
center is sufficient to provide reasonable assurances that NUREG-0654, Criterion J.12, will be satisfied turns on two factors: the number of evacuees each
monitoring station can reasonably process in an hour and the number of monitoring stations at each center. However, under a dynamic approach similar to
that underlying emergency planning generally, an assessment of hourly monitoring capacity is a two-step process. First, one determines how many monitoring
stations are necessary to satisfy Criterion 1.12 by dividing the hourly monitoring
load by the number of evacuees one monitoring station can process in an hour.
Second, one determines whether there are any impediments to a successful implementation of a requirement that the requisite number of stations (and staff)
be available in a timely manner. As is clear from our discussion below, we
adopt the dynamic approach.
9.69. At the outset, the Attorney General argues that we should employ a
static approach in evaluating the monitoring capabilities of the governing Beverly
reception center. He urges us to ignore the Applicants' commitmenllo amend
the SPMC to add a two-station (four-person) monitoring trailer to the sevenstation (fourteen-person) monitOring trailer currently available for use at each
reception center. MAG PF 9.1.75-75.A. The Attorney General points out that
the Applicants' panel did not know whether the trailers had been ordered; did
not know whether the trailers, when they eventually are acquired, would come
equipped for monitoring or would then have to be retrofitted for that function
(Te. 25,438); could not state where the additional monitoring trailer would be
located at each center; could not explain what the flow path would be between
the new trailers (which have no decontamination facilities) and the old ones
(with decontamination facilities) (Te. 25,439-40); and could not commit that the
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additional monitoring stations would be available for use prior to full-power
operation (Tr. 25,438).
9.70. In the Attorney General's view, the absence of implementing details
regarding the "what" and the "when" of the proposed additional monitoring
stations renders the Applicants' commitment a mere illusion - "[in]sufficiently
developed to permit the board to make its 'reasonable assurance' finding."
Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3),
ALAB-732, 17 NRC 1076, 1104 (1983).
9.71. The Attorney General's reliance on Waterford is misplaced. As that
decision recognized. at this juncture, our task is not to assess what is, but
rather, to determine what needs to be and whether there is reasonable assurance
that what is necessary can be acquired or performed in a timely manner. See
Waterford, ALAB-732, supra, 17 NRC at 1104, citing 46 Fed. Reg. 61,134,
61,135 (Dec. IS, 1981). Thus, where commitments to amend an emergency
plan are "sufficiently detailed and concrete" to support a predictive finding (Le.,
reasonable assurances) "that they can and will be implemented in the event of
an emergency," a Board may make the requisite finding and leave to the Staff
the duty of ensuring implementation of that commitment. Louisiana Power and
Light Co. (Waterford Steam Electric Station, Unit 3), LBP-82-100, 16 NRC
1550, 1563, 1578 (1982). See Waterford, ALAB-732, supra, 17 NRC at 1105.
9.72. We do not find the Applicants' commitment here so ethereal that it
requires rejection. The Applicants have committed that the additional monitoring
stations will be similar in configuration, operation, staffing, and capabilities as
that of the seven existing monitoring stations. Appl. Reb. No. 17, supra, at
12-13. The existing monitoring stations and proposed staffing levels have been
described in detail by the Applicants, and their capabilities and limitations fully
litigated by the Intervenors. Thus, at least for our purposes here, we believe
that the record underlying the Applicants' commitment is sufficiently detailed
and concrete as to the nature of their proposal to justify our reliance upon it
9.73. We are also untroubled by the absence of specific information
regarding when the additional monitoring stations will be acquired. In seeking
our approval of the SPMC as amended by the instant commitment, the Applicants
do more than simply ask the Commission to trust their good intentions. This
commitment is part of the quid pro quo underlying any acceptance of the plan in
connection with the issuance of a full-power operating license for the Seabrook
Station. As such, timely satisfaction of this commitment, and the acquisition of
any additional monitoring stations that we find necessary, becomes a condition
to the full-power operation of the Seabrook Station. We will require, however,
that the Applicants develop procedures to ensure a controlled pathway from the
additional monitoring stations to the existing decontamination facilities should
the additional monitoring stations be located in a trailer or separate area without
their own decontamination facilities and staff.
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9.74. The Applicants assumed the continuous operation of each monitoring
station, and a 70-second average monitoring time per evacuee (60 seconds to
frisk and 10 seconds to position evacuees and perform related tasks) to maintain
the 918-evacuees/hour flow rate it determined was necessary to satisfy the requirements ofNUREG-0654, Criterion 1.12. 'Ii'. 25,641; see Appl. Reb. No. 17,
supra, at 6, 19; SPMC, IP 2.9, §5.4.3; Appl. Supp. Reb. No. 17, supra, Attach. A, at 2.
9.75. In contrast to the SPMC's 60-second frisk rate, it is FEMA's policy
to consider a 9O-second frisk rate to be the lowest acceptable time estimate for
monitoring with hand-held instruments. MAG Em. 63, at 1-2. However, due
to the SPMC's proposed use of the more sensitive Aptec probe, the Applicants
sought FEMA's acceptance of a shorter frisk time estimate. 'Ii'. 18,615, 18,658,
18,660. Based on the technical justification submitted by the Applicants, FEMA
concluded that a 60-second frisk rate using the Aptec probe produced the "same
degree of sensitivity" as a 90-second frisk rate using a standard GM pancake
probe, the type of probe that was the basis for FEMA's normal 90-second
standard. 'Ii'. 18,621. Accordingly, in evaluating the SPMC, FEMA employed
the 6O-second frisk rate.
9.76. The Attorney General vigorously disputes the 60-second frisk rate.
However, in making his case, the Attorney General offered no contrary expert
testimony. Rather, he based his objections to the 60-second frisk rate solely
on his reading of one of the guides cited by the Applicants in their technical
justification.
9.77. Rlcusing on language contained in "Guidelines for Radiological
Protection at Nuclear Power Stations," INPO Guidelines #85-004 (February
1988) to the effect that a standard frisk should be performed using a pancake GM
detector moved at less than 2 inches per second (see Appl. Reb. No. 17, supra,
Attach. A, at 4), the Attorney General makes what at best can be described as a
hypertechnical and unsupported argument that the Applicants used an incorrect
baseline probe movement rate to norm and thus justify its frisk rate using a
Bicron Meter and Aptec 126B probe. Because of this, the Attorney General
urges us to reject the Applicants' faster frisk rate assumption, and determine the
average frisk rate based on a probe movement rate of only 2 inches per second.
9.78. We find the Attorney General's objection to the Applicants' proposed
probe movement rate to be without merit for two reasons. The basis of the
Attorney General's argument, INPO Guideline #85-004, was admitted into the
record solely for historical purposes. 'Ii'. 25,882-89. We specifically noted at
the time that any attempt to cite the reference for any other purpose would
be viewed as fraudulent 'Ii'. 24,885, 25,887-88. We find that the Attorney
General has so attempted, and would reject this objection to the 60-second frisk
rate for this reason alone. However, the attack on the technical justification for
a faster movement rate lacks merit for a more basic reason.
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9.79. The Attorney General's myopic reading of the Applicants' technical
justification ignores the sentence that immediately follows the citation to the
INFO guidance. It is this latter sentence that provides the justification for both
FEMA's and our ultimate acceptance of the faster movement rate. "Reference
2.10 acknowledges that the 1.75" diameter pancake GM detector is the accepted
device which applies to the rate of two inches per second." Appl. Reb. No. 17,
supra, Attach. A, at 4. Reference 2.10, in turn, memorializes a telephone
conversation between an NHY official and the official responsible for FEMA's
review of the SPMC.
9.80. We find, as has FEMA, that the Applicants' use of a probe movement
rate of 3 inches per second is reasonable and well supported by uncontradicted
expert opinion and technical assessments.
9.81. In both his cross-examination 'and proposed findings, the Attorney
General mounts an extensive attack on the 60-second frisk rate based on his
estimate of the number of linear inches the probe passes in order to monitor
the "average" person. See n. 25,656-70. Based on this estimate, the Attorney
General argues that a 60-second frisk rate would require a movement of the
Aptec probe "at the unjustifiable rate of very nearly five inches per second."
MAG PF 9.1.78.Q. While this is greater than the 3-inch/second rate assumed by
the Applicants in developing their average frisk time estimate, it is less than the
unchallenged conclusion of the Applicants' expert that the Aptec probe moved
at a scan rate in excess of 6 inches per second would yield the same results as
the standard probe moved at 2 inches per second. AppJ. Reb. No. 17, supra,
Attach. A, at 24. Also, we believe that any extra time spent monitoring some
evacuees will be offset by shorter time necessary to monitor other evacuees, a
significant number of which will be children.
9.82. Moreover, we find that the monitoring drills conducted as pan of the
June 1988 FEMA/NRC Graded Exercise for Seabrook support our conclusion
that the Applicants' 6O-second frisk rate is an appropriate measure against
which to assess the adequacy of the SPMC monitoring resources. The two
20-minute monitoring drills that were pan of the 1988 exercise resulted in
an average monitoring rate of 54.7 evacuees per hour per monitoring location
(compared to the 51-evacuee/hour average used by the Applicants in determining
the SPMC monitoring resource needs) with a 98.7% success rate in locating
hidden radioactive sources. Appl. Reb. No. 17, supra, at 20 and Attachs. B
and C.
9.83. The Attorney General auempts to eliminate the results of the monitoring drills from our consideration by characterizing the drills as unreliable, inadequate, unrealistic, and subject to manipulation. See Sneider Dir.,
ff. n. 24,974, passim. We reject this characterization as based on misunderstanding and incorrect assumptions by a nonexpert observer of portions of the
drills. We find the Attorney General's entire attack on the usefulness of the
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monitoring drills in assessing the reasonableness of the Applicants' 6O-second
frisk rate to be without merit
9.84. In the absence of expert testimony or technical studies to the contrary,
of which the Attorney General offers none, we find that the Applicants' use of
a 60-second frisk rate to be reasonable, technically justified, and adequately
verified through simulated monitoring drills.
9.85. The parties are in agreement that the overall estimate of individual
monitoring time must include both the time necessary to physically perform
the actual body scan plus hand-carried items and the time necessary to position
each evacuee for monitoring. In estimating the overall average monitoring time
per evacuee, the Applicants added 10 seconds to account for the time necessary
to position each evacuee, monitor any accompanying bags, and perform related
tasks. Tr.25,641. See MAG Exh. 64, at 5; Appl. Reb. No. 17, supra, at 6;
Appl. Supp. Reb. No. 17, supra, Attach. A, at 2.
9.86. Ms. Sneider, the Attorney General's witness on what should be used
as "a fair and honest calculation" of overall monitoring rates suggested that 73
seconds (60 seconds to frisk, 10 seconds to position evacuees and hand out clean
tags, and 3 seconds to monitor personal items) should be used for purposes
of determining monitoring capability. Sneider Dir., supra, at 13. However,
in his proposed findings, the Attorney General appears to challenge both the
Applicants' estimate and that of his own witness as too short because, inter
alia, it does not account for questions by evacuees following their body scan,
or the effect of evacuee congestion. See id. at 5-6; Tr. 25,483-504, 25,63045. Because of this, the Attorney General argues that an average of 15 seconds
should be added to the average scan time to arrive at the overall monitoring-time
estimate.
9.87. We are unpersuaded by the Attorney General's argument on this
point In the first place, the feared congestion should not occur since the flow of
evacuees to the monitoring stations is controlled at the entrance to the monitoring
trailers. Tr. 25,485. Thus, to the extent the number of evacuees at any particular
time exceeds the capacity of the monitoring trailers, the effect will be reflected
in the creation of lines waiting to enter the trailers rather than congestion in the
trailers. In addition, we reject the Attorney General's proposition that evacuees
are likely to engage monitors in extensive discussions following their body scan.
To the extent some evacuees will ask monitors some questions, we conclude that
the short period required to respond will either overlap with the time it takes for
the next evacuee to be positioned for monitoring or is reflected in the Applicants'
overestimation of the in/out positioning time by 200%. See Tr. 19,817. See also
Sneider Oir., supra, at 13 (5 seconds is a good estimate of time necessary to
move evacuees in and out of a monitoring station).
9.88. The Attorney General also argues that the average monitoring time
should reflect at least a few seconds to monitor hand-carried articles such as
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purses, small overnight bags, and umbrellas. There is no dispute that many
evacuees will indeed be carrying such articles. Most women will have their
purses and, given the SPMC's instructions to do so, most evacuees will have
a bag of clothes or a small suitcase with them. Sneider Dir., supra, at 7; see
SPMC, Plan at 3.5-9 ("Prior to evacuation, the general public will be directed,
in EBS messages, to take a change of clothing with them to the Reception
Center''); see also MAG Em. 116 (EBS issued in Exercise: "Pack enough
clothing for several days" and "strongly recommend[ing]" that evacuees "go to
their designated reception center''); Appl. Exh. 40 (the calendar); cf. IP 2.9,
§§ 5.6.4E, 5.6.5.C ("Inform [evacuees] to bring nothing larger than an overnight
bag to the Monitoring Trailer"). Applicants admit that they would frisk both
sides and the bottom of small overnight bags and small suitcases. 'fr. 25,671-72.
However, rejecting the testimony of his own witness, who suggested 3 seconds
to frisk personal items (see Finding 9.86, supra), the Attorney General urges us
to add an additional 10 seconds to the average monitoring time to account for
all the purses, small suitcases, and umbrellas that can reasonably be anticipated.
9.89. Not only do we hold the Attorney General to the estimate of his
own witness that the monitoring of personal items would require an average
of 3 seconds per evacuee, but also we note that this period of time is already
reflected in the excess 5 seconds in the Applicants' average infout time. We
conclude that the Applicants' estimate of 70 secOnds as the average time to
move an evacuee through the monitoring process is reasonable and adequately
supported in the record.
9.90. The Attorney General next challenges the Applicants' assumption
regarding how many minutes per hour each monitoring station will be available
for use.6S In calculating the hourly monitoring capacity of each reception center,
the Applicants assumed that each monitoring station would operate continuously.
Appl. Reb. No. 17, supra, at 6, 21-22. The Attorney General advances two
reasons why we should reject the Applicants' assumption.
9.91. First, the Attorney General points out that both FEMA and the SPMC
itself contemplate that the staff performing the monitoring functions will be
provided a 10-minute break each hour. MAG Exh. 63, at 1; IP 2.9, § 5.2.9(A)(2).
Because the SPMC as currently written does not provide for the availability

68 In COMection with this issue. SAPL noteS thlt since the SPMC provides that I monitoring/decontamination
worker will be Issigned to Ittrnd to an injured person. the Ilrival of ,evcralruch injured persons woold ligniJicantly
reduce the achievable monitoring rate through the trailer. SAPL PF 9.1.109. SAPL', point is unclear. We do
not believe that evacuees requiring inunediate medical attrntion woold pass unnoticed at the vehicle monitoring
station. or thlt ruch evacuees could make their _y en foot to the monitoring tnUer in great number!. Moreover.
we do not read the SPMC procedUIe! to mean that each injured evacuce would have an individual emergency
worker assigned to watch aver them. SAPL also Irgues that monitoring and decontaminltion activities might
be alowed or curtailed due to the need to change wastewater tanks. SAPL PF 9.1.109. We are not told how
the monitoring process ean be ,lowed due to the absence of wastewater holding tanks. In any evmt, the factUal
predicate for SAPL', concern is licking. Su F"mding 9.126. infra.
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of backup staff to operate the monitoring stations during these breaks (see IP
2.9, Step 5.2.9), he argues that there are no reasonable assurances that each
monitoring station will be staffed during this 100minute break. Second, the
Attorney General notes that the SPMC assumes that the monitoring stations
will have to be periodically monitored and, perhaps, decontaminated (see IP
2.9, § 5.2.14), and that the Applicants acknowledged that the pathway to a
monitor found to be contaminated will also be monitored and, if necessary,
decontaminated (Te. 25,712-31). Yet, the Applicants' hourly operation estimate
does not account for any downtime associated with these periOdic mOnitoring
and possible decontamination efforts. Based on these two factors, the Attorney
General argues that the monitoring stations will operate for significantly fewer
minutes each hour than assumed by the Applicants.
9.92. The Attorney General's first argument has been rendered moot by the
Applicants' commitment, set out below, to increase the number of available staff
in connection with the addition of two more monitoring stations to each reception
center. As we have already held, we can and do rely on this commitment to
amend the SPMC. See Finding 9.73, supra.
9.93. The Monitoring/Decontamination Leader establishes a rotation of
staff to ensure that Monitoring/Decontamination Personnel assigned to monitor
evacuees inside the trailer receive a 100minute break after SO minutes of
monitoring. Initially, this was to be accomplished through the use of excess
personnel outside the trailer. However, because the four monitoring locations
that are to be added to each trailer place new demands on personnel available
to establish a rotation, four personnel (in excess of the four to staff the
additional monitoring locations) will be assigned to each trailer to ensure
that the Monitoring/Decontamination Leader can establish a rotation without
compromising activities outside the trailer. Appl. Reb. No. 17, supra, at 21-22.
9.94. We find the Attorney General's second argument equally unpersuasive. The personal dosimeters (i.e., direct-reading pocket dosimeters) used by
Monitoring/Decontamination Personnel can be read within the time allowed for
evacuees to walk up to or away from a monitoring location. Therefore, no
additional time need be allocated for dosimetry checks. [d. at 22.
9.95. Contrary to Intervenors' testimony, it is not necessary to allocate time
for Monitoring/Decontamination staff assigned to monitOring locations in the
trailers to perform self-monitoring. "Controlled" and "uncontrolled" areas are
identified for the monitoring areas of the trailers. Monitoring/Decontamination
Personnel stand in the "uncontrolled" area facing evacuees at the monitoring
locations, which are part of the "controlled" area. Monitoring/Decontamination
Personnel are not in physical contact with evacuees in the "controlled" area.
Therefore, they are unlikely to become contaminated while performing monitoring. Moreover, only clean evacuees are allowed to step into the "uncontrolled"
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area and so, if by chance they brush against Monitoring/Decontamination Personnel. there will not be a transfer of contamination. [d. at 22-23.
9.96. It is also not necessary to allocate time for Monitoring/Decontamination Personnel to hand out clean tags (SPMC, IP 7.9, Step 5.4.3 and Attach. 3),
as asserted by Intervenors. The clean tags can be handed to evacuees during the time allocated for them to walk away from the moniLoring station.
Appl. Reb. No. 17, supra, at 23. The Attorney General's only witness on
monitoring time estimates, albeit a nonexpert, is in agreement Sneider Dir.,
supra, at 13.
9.97. Finally, Ms. Sneider testified that in her view, 1 minute per hour
would be lost for each monitoring station to perform decontamination activities.
[d. at 14. See SAPL PF 9.1.109. The Attorney General once again asks us
to discredit his own witness on this point in favor of a new theory, wholly
unexplored when Ms. Sneider testified, that her estimate failed to take into
account the impact such activities would have on the flow path to the station
and thus was too low by 6 minutes. MAG PF 9.1.78.Y. Not only do we reject
the logic of the Attorney General's argument, we hold him to the testimony of
his own witness. We accept Ms. Sneider's estimate on this point and conclude
that each monitoring station will operate 59 minutes per hour. However, since
each monitoring station processes two evacuees at a time, the net effect of this
lost minute is a reduction in the hourly evacuee monitoring rate for each station
from 102 to 101.
9.98. In light of our determination that the hourly trailer monitoring load
is 1023 evacuees and given our conclusion that each monitoring station can
effectively process 101 evacuees per hour, compliance with NUREG-0654,
Criterion J.12, requires the availability of ten monitoring stations capable of
processing twenty evacuees at a time.
9.99. We will require that the Applicants acquire, position, and make arrangements to staff a total of ten monitoring stations (capable of processing
twenty evacuees at a time). However, because the Applicants' peak monitoring load occurs during the off-season while the Attorney General's peak monitoring load occurs during the summer, the Applicants need only have nine
monitoring stations available should full-power operation begin during the offseason. We require the full complement of ten monitoring stations to be available by the first July and August of full-power operation. In addition, since
we have found that an additional 131 evacuees should be added to the Applicants' hourly monitoring load, we will further require that the Applicants
provide for at least six registration tables (including appropriate staff) to ensure
the efficient and timely processing of this additional load through the registration
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process}i9 Subject to satisfaction of the conditions identified above, we find that
. the monitoring resources (both in terms of equipment and personnel) available
at each reception center provide reasonable assurances that members of the
evacuating public reasonably expected to use the services of those centers will
be monitored in about 12 hours.
9.100. In its proposed findings, SAPL's principal challenges·to the reception
centers focused on the decontamination staffing and procedures. First. SAPL
argues that the SPMC assigns an unreasonable number of additional duties to
the two emergency workers responsible for remonitoring evacuees after they
undergo a decontamination shower. See SAPL PF 9.1.74. Second, SAPL
argues that there are insufficient personnel assigned to perform decontamination
activities should more than two evacuees require decontamination every minute.
See id. 9.1.74.a.
9.101. We note that the monitoring functions are staffed so that if anyone
activity becomes overloaded, management of the facility can move persons from
one job to another to relieve temporary overload, and the procedures are flexible
enough to create a "hot area" where people can await decontamination if the
facility becomes overloaded. Tr. 19,066-67, 19,071-72, 19,082-85. However,
given our finding that the trailer monitoring load will be higher than Applicants
initially estimated, we believe that there is some merit to SAPL's concerns. We
require that the Applicants identify and assign at least one additional individual
to each reception center to assist in the decontamination process.

G.

Parking Facilities

9.102. Our conclusion that the equipment and staff assigned to the monitoring trailers at each reception center, as modified above, is sufficient to satisfy
the requirements of NUREG-0654, Criterion J.I2, does not end our inquiry. As
Intervenors correctly perceive, otherwise adequate monitoring resources can be
rendered inadequate if any barriers or impediments exist or are reasonably likely
to develop in the event of an emergency which impair or hinder the efficient
and effective use of those resources.
9.103. Because of concerns over what, if any, impact the flow of vehicles
through the reception centers might have on actual utilization of each center's
monitoring resources, we requested the Applicants to address the issue of parking
facilities at the ORO reception centers. In response, Applicants offered a panel
consisting of Joseph Bisson, Emergency Planner, ImpeU Corporation (Quali-

69 Given the ahnost UtUlCCCSsuy catscrvatism in the Applicants' estimate of average ~gistntion period (see
FlI1ding 9.122. infra). we believe that six ~gistntian tables provide n,uanable assurances that the ~gistntion
process will not advcrscly impact an the ability to effcc:tivcIy process (Le.. monitor. decontaminate, ~gistcr. and
refer) 1023 evacuees per hour.
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fications, ff. Tr. 25,423), and Anthony M. CalIendrello, Manager, Emergency
Preparedness Licensing, New Hampshire Yankee (Qualifications, ff. 'fr. 17,318).
Appl. Supp. Reb. No. 17, supra, passim. The Board finds that these witnesses
were competent to testify with respect to the areas they addressed.
9.104. In calculating the minimum parking requirements for each center, the
Applicants multiplied the average hourly evacuee flow rate by each evacuee's
average stay time and divided that product by the average number of evacuees
per car. Id. at 1. As the average number of evacuees per car, the Applicants
used 2.6. Id., Attach. A, at 2. As the evacuee flow rate, the Applicants used
918 evacuees per hour (id.), the rate it determined ·necessary to satisfy the
requirements of NUREG-0654, Criterion 1.12, based on Applicants' calculation
of the trailer monitoring load. See Finding 9.55, supra.
9.105. In arriving at the average general evacuee stay time, the Applicants
identified eight distinct steps in the arrival/monitoring/registration/exit process.
The Applicants then either conducted a walkthrough of the centers to establish
the average time needed to complete each step or used, in the case of monitoring
and registration activities, the planning-basis estimates established elsewhere in
the SPMC for those activities. The steps and the estimated time required for
each center is set out below.
Activity Time, seconds
Step
Drive to vehicle monitoring
Vehicle frisk
Park/walk to monitoring trailer
Individual monitoring
Walk to reception center
Register at reception center
Return to parked car
Drive to exit
TOTALS:

Beverly

N. Andover

22
60
228
70
17

29
60
203
70
48

300

300

92
34
823

132
51
893

Based on this table, Applicants assumed the average stay time per evacuee to be
0.229 hour at the Beverly center and 0.248 hour at the North Andover center.
Appl. Supp. Reb. No. 17, supra, Attach. A, at 2-3.
9.106. In calculating the maximum number of parking spaces for noncontaminated vehicles available at each center, the Applicants divided the area
designated for such parking by 250 square feet. the minimum space necessary,
according to the Applicants, to park one car. Tr.25,956-57. However, in estimating the space available for parking, the Applicants took no credit for portions
committed to storage by the landlord. 'fr. 25,917,25,956.
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9.107. Using the formulas descnoed in Finding 9.104, supra, the Applicants
determined that the area designated for noncontaminated cars at the North
Andover reception center had a 182-car capacity to satisfy that center's identified
need for a 88-car capacity lot. Similarly, the Beverly reception center was
determined to have a 180-car capacity to satisfy an identified need for a 81-carcapacity 10L Appl. Supp. Reb. No. 17, supra, at 2 and Attach. A, at S.
9.108. The Attorney General advances four arguments why the limited
capacity of designated parking lots for noncontaminated cars will restrict the
flow of evacuees into the monitoring trailer, thereby operating as a barrier to
the full use of the available monitoring resources. MAG PF 9.1.78.LL-78.PP.
9.109. First, the Attorney General notes that the designated parking lots
at both centers are used extensively by the owner, the Massachusetts Electric
Company, for storage of telephone poles, transformers, large cable spools, and
miscellaneous other items. See MAG Exhs. 122 and '123 (photographs of the
reception centers); Adler Reb., ff. 'Jr. 28',198, at 2-3. Because of this, he argues
that there is no reasonable assurance that the parking lots can and will be cleared
of these items quickly enough to ensure their full use in the event of a fastbreaking accident. See MAG PF 9.1.78LL.
9.110. As pointed out above, the Applicants did not consider areas committed to storage in assessing parking lot capacities. Indeed, the Attorney General's
own witness appears to recognize this fact. Adler Reb., supra, at 2-3. Thus, the
factual predicate for the Attorney General's argument is lacking. Nonetheless,
we note that the potential availability of such uncounted parking space adds
conservatism to the Applicants' identified parking capacity. Dr. Adler recognizes this also, concluding that if these spaces were cleared, additional parking
capacity would result. [d. Moreover, since the areas in question appear to
involve the interim short-term rather than permanent long-term storage of potential obstacles, we are confident that the facility owners have the knowledge,
equipment, and experienced personnel necessary to efficiently move such items
if necessary. MAG Exhibits 122 and 123 reveal that equipment necessary to
remove or rearrange stored items is already present at the sites. And since the
need for parking spaces will not develop until sometime after the initiation of
an evacuation of the EPZ, and since the areas in question, at least as shown by
MAG Exhibits 122 and 123, do not appear to be as cluttered as the Attorney
General intimates, we believe that sufficient time will exist to clear, on an ad
hoc basis, these areas to increase the area available for parking. We require,
however, that the Applicants identify existing procedures designed to ensure that
the parking areas are cleared of obstacles in a timely manner to the extent that
stored items are, in the event of an emergency, located in areas counted on to
provide parking space. If such procedures do not currently exist, we require that
the Applicants develop such procedures.
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9.111. Second, the Attorney General 'argues that the Applicants have underestimated the numbers of vehicles that will arrive at each center by using
incorrect population figures and assumptions (High Dir., supra, at 7), and by
using a vehicle occupancy figure of 2.6 rather than 2.35, the latter reflecting the
Attorney General's calculation of the average occupancy rate based on its population figures and the varying occupancy loads reflected in NHRERP, VoL 6,
at 5-7. We have already addressed the Attorney General's monitoring-load argument and have concluded that the average hourly monitoring rate should be
increased to 1023. See Finding 9.67. supra. If it were necessary, we would
reject the Attorney General's suggested 2.35 average vehicle occupancy rate in
favor of the Applicants' 2.6 average vehicle load. To the extent the Applicants'
use of the higher 2.6 occupancy rate may underestimate the number of cars,
we believe and so find that this consequence is easily outweighed by the Applicants' overestimate of the parking needs by ignoring the fact that significant
numbers of evacuees will arrive by bus. Appl. Supp. Reb. No. 17, supra, at
2. However, for the purposes of determining the effective parking capacities
of the reception centers' parking areas, we will accept arguendo the Attorney
General's proffered 2.35 average vehicle load figure.
9.112. Third, the Attorney General argues that the Applicants have overestimated the number of vehicles that could be efficiently parked in the parking
lots. MAG PF 9.1.78.MM. In support, the Attorney General offered expert testimony that concluded that the Beverly reception center could accommodate no
more than 100 noncontaminated cars at one time and no more than 110 noncontaminated cars could be accommodated at the North Andover reception center
at anyone time. Adler Reb., supra, at 4.
9.113. We find that the Attorney General's parking expert, Dr. Adler, is
competent to testify as an expert in parking efficiency. However, we note
that Dr. Adler appears to adopt a different approach to parking capacities here
than he employed in estimating the parking capacities of the EPZ beach areas.
Te.28,264-69. While we accept his explanation that high-turnover parking areas
require more space than other types of parking areas (see Te. 28,270-71), we
are inclined to view his ultra-conservatism regarding the parking capacity of the
reception center lots with some degree of skepticism. Still, assuming arguendo
the correctness of his lower-capacity figures, this portion of the Attorney
General's argument becomes irrelevant should we conclude that a parking
capacity of 100 cars is sufficient to maintain an average hourly monitoring load
of 1023 evacuees. And because the Applicants' formula for determining the
minimum parking needs of each reception center (Appl. Supp. Reb. No. 17,
supra, at 2 and Attach. A, at 5) is based on but three variables, two of which we
have already determined or assumed (average vehicle load and average hourly
monitoring load), the adequacy of parking at the North Andover and Beverly
reception centers turns on whether the Applicants have properly and reasonably
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calculated the average evacuee stay time. On this point, the Attorney General
mounts a vigorous challenge to the Applicants' stay-time estimates.
9.114. In rebuttal to the Applicants' stay-time estimate, the Attorney General offered the testimony of Dr. Ortwin Renn, a social psychologist with experience in assessing individual perceptions and responses to risk sources, including
nuclear energy. Renn Oir., ff. Tr. 28,062, Attach. A; Tr. 28,063.
9.115. Dr. Reno testified that the Applicants' stay-time estimates were, in
his opinion, unrealistically short, primarily because the Applicants' estimates did
not account for wait lines that will develop between steps and delays occasioned
by activities not reflected in the Applicants' eight steps. Renn Oir., supra,
passim. Excluding any consideration of wait lines, Dr. Renn testified that a
realistic stay time would be 22 minutes and 23 seconds for the Beverly center
and 24 minutes and 5 seconds for the North Andover center with a minimum
25-minute stay time for both centers being the prudent planning basis. [d. at 29.
However, Dr. Renn also offered his view that the overall wait time could reach
16-18 hours. [d. at 28.
9.116. We need not explore each of the numerous variables of the detailed
and complex analysis employed by Dr. Renn to arrive at his stay-time estimates.
On cross-examination, Dr. Renn acknowledged that but for three variables not
considered under the Applicants' formula, his analysis resulted in a stay-time
estimate less than that used by the Applicants. Tr. 28,095. Those three variables
are time spent by evacuees waiting in lines, undergoing decontamination, and
using the bathrooms.
9.117. Notwithstanding his view that the development of waiting lines,
particularly at the registration/shelter referral tables, is inevitable, and should be
built into any stay-time model (Renn Oir., supra, at 6-19), Dr. Reno's "prudent
estimate" of average stay time for planning purposes essentially discounted all
wait time. [d. at 29. While it would be unreasonable to assume that no lines will
develop, we do not believe that waiting lines will add significantly to the average
stay time of evacuees. Thus, this factor can reasonably be eliminated from the
average stay-time calculation. The Applicants have committed to restructuring
the registration/shelter referral process to eliminate one evacuee step and thus
save time (I'r. 25,588-90), and have overestimated the registration time, the
principal source of Dr. Renn's wait times, by as much as 250% (Tr. 25,596600).'0
7O Dr• Rcnn offered his view that panIIel processing CLe.. the processing of up to lix registration units by one
registrar at a ringle time) does not mean that alllix registratim units could be processed within the Applicanta'
assumed 5-minute registratim process. Rather. bued on wupecilied research. he argued that the registration
proceuing time should be increased per group by adding me-third of the time to process • lingle individual for
each additimal individual processed in parallel. Renn Dir.• "'PTa. at 16. While it is reasonable to assume that
some increase in processing time will occur the Iuier the group to be processed, we find Dr. Renn's me-third
theory to be uncmvincing. When pressed for the basis of his theory, he cauld cite but two ltudies in areal of
questionable applicability. Tr. 28.075-80.
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9.118. Dr. Renn further argues that any realistic stay-time model must
consider time associated with personal decontamination efforts. Renn Dir.,
supra, at 19-21. In Dr. Renn's view, the average stay time should include 131
seconds per evacuee (or 168 seconds per registration unit) to account for time
spent undergoing decontamination or waiting for a member of one's registration
unit to undergo decontamination. [d. at 21.
9.119. The assumptions underlying Dr. Renn's opinions regarding times associated with decontamination activities are wholly outside his area of expertise.
See Te.28,084. Because his decontamination time estimates in large measure are
based solely on his personal, nonexpert assumptions, we are inclined to discount
his testimony on this issue as unpersuasive for this reason alone. However, we
find Dr. Renn's views on the need to account for decontamination activities in
developing stay-time estimates unavailing for a more fundamental reason.
9.120. The stay-time estimates of concern here relate to the capacity of reception center parking areas for uncontaminated vehicles. A separate controlled
parking area, the capacity of which is unchallenged by any Intervenor, is provided at each reception center for contaminated cars. We agree with Applicants'
suggestion that it is reasonable to assume that the vast majority of contaminated
individuals will arrive at the reception centers in contaminated vehicles. See
Te. 28,084-85. Dr. Renn himself acknowledged that he had no reason to challenge this assumption. Te. 28,084. Thus, time associated with decontamination
activities is simply irrelevant to stay-time estimates affecting parking needs for
non contaminated cars.
9.121. Finally, Dr. Renn faults the Applicants' stay-time estimate for failing
to consider "such simple things as going to the bathroom." Renn Dir., supra, at
22. In his view, a realistic evacuee stay-time estimate should include an average
of 144 seconds based on an assumption that at least 80% of all evacuees will
use a bathroom for an average of 3 minutes each. [d. at 23.
9.122. While we agree that it is reasonable to expect that a number of
evacuees will require the use of a restroom during their stay at the reception
centers,71 we conclude that the impact of such activities on an evacuee's average
stay time will be insignificant and thus need not be considered. First, Dr. Renn's
estimates are no more than speculations since they appear to be based solely
on personal "guesstimates." Second, since only one member of a registration
unit need participate in the registration process, much of the time committed to
these activities could occur "in parallel" with the registration process. Third,
given the Applicants' excessive conservatism in estimating average registration
times, even the individual who participated in the registration process should be

71 We note thaI no cattcntion or proposed finding of fact or cmelusiOl1 of law challenged the .dequacy of n:stroan
f.cilities .1 either reception center.
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able to use a bathroom without mduly delaying the registration unit's scheduled
departure from the reception center.
9.123. We find that Applicants' stay-time estimates, which exceed those
of the Attorney General after eliminating times allocated for activities rejected
above, are reasonable. In determining the minimum necessary parking capacity
of the Beverly and North Andover reception centers, the Applicants properly
used an average evacuee stay time of 0.229 hour and 0.231 hour, respectively.
9.124. The Attorney General's assertion that the parking areas for noncontaminated vehicles have insufficient capacity to maintain the minimum average
hourly monitoring load is a fragile web having strength only if each of its strands
is securely fastened. As is clear from our discussion above, they are not secure
even though we adopt or assume many of the Attorney General's supporting
arguments. We find that both reception centers have sufficient parking areas to
maintain the monitoring load necessary to satisfy NUREG-0654, Criterion J.12.

H.

Interim Waste Handling

9.125. As noted in Finding 9.46, supra, n-57 raises the issue of whether the
SPMC contains adequate provision for the handling of contaminated wastewater
and materials.71
9.126. Notwithstanding the possibility of direct discharge of wastewater
into the local sewer system, contaminated liquid waste will be directed to
holding tanks for subsequent disposal by a licensed contractor with recognized
expertise in the handling and disposal of such liquid waste. 'It. 19,064, 19,088,
19,100-02, 19,119-20. See Appl. Exh. 41, at 417-435 (MOERP 57). Moreover,
notwithstanding the absence of any record support for the proposition that
monitoring (as opposed to decontamination) would be adversely affected by
brief delays in switching holding tanks, we note that the holding tanks are
planned to be plumbed for continuous flow, and thus should not interrupt the
decontamination process. 'It. 19,098-99.
9.127. As to the handling of contaminated solid wastes, the relevant SPMC
provisions call for normal, well-established health physics procedures ('It.
19,064-65, 19,087-89) similar in kind and detail to those already found adequate
by this Board in connection with the NHRERP. 'fr. 19,064-65.
9.128. FEMA has found the SPMC to be adequate in this respect (Appl.
Exh. 43C, at 78-79), and no direct evidence supporting this contention was
elicited during the hearing that warrants this Board to reject the FEMA finding.

71SAPL PF 9.1.114 appears 10 touch on boIh the credibility of Mr. Donovm azul the pom"le need 10 lhield
wastewater 1arIks. We He unsure of what ~APL .eeks through this propased finding. If it believes that the IarIks
should be .hielded, it fails 10 '0 argue. If it is simply 10 argue that Mr. Datovan ia not a credible witness, we
reject iL
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9.129. SAPL attacks the FEMA finding on the ground that it did not
determine whether there were any legal impediments to the receipt and disposal
of waste material by the waste contractor. SAPL PF 9.1.128. As SAPL's
argument focuses on the final storage of waste material rather than its interim
handling during an emergency, it is beyond the scope of this hearing. See LBP88-32, supra, 28 NRC at 723.
9.130. We find that the SPMC procedures for handling liquid and solid
waste generated as a result of monitoring and decontamination activities at the
reception centers satisfy the Commission's emergency planning requirements
applicable to such wastes.

I.

Congregate Care Facilities

9.131. In addition to the Shriners' Auditorium, Westboro facility, and the
Holy Cross College, discussed in Section 8, above, the Applicants have made
arrangements to use twenty-seven other facilities in and around either Beverly
or North Andover, Massachusetts, to provide space for use as Congregate Care
Centers for general evacuees in the event of a radiological emergency. See
Finding 9.14, supra.
9.132. The identification, inspection, and selection of Congregate Care
Centers was carried out primarily by NHY personnel. Appl. Reb. No.6, supra,
at 71. See also Tr. 18,724-25. Certification of two of the centers currently listed
in the SPMC was provided by Mr. Robert Saydlowsld of the American Red
Cross (ARC) in August 1987, while the balance of the facilities were certified
by Mr. Michael R. Lewis or Mr. Roger Paddock of NHY, both ARC-trained
Shelter Managers, between August 1987 and December 1988. Appl. Reb. No.6,
supra, at 71; Tr. 21,056.
9.133. Should it become necessary to activate the Congregate Care Centers,
the SPMC contemplates that these facilities will be administered and initially
staffed by ARC officials and volunteers. Appl. Reb. No.6, supra, at 69.
While ARC shelter planning guidance indicates that staffing levels may vary
depending upon the size and nature of the facility, at a minimum, the SPMC
looks to the ARC to provide a Shelter Manager for each Congregate Care Center,
and perhaps one or two assistants. In all, the SPMC relies upon the ARC to
provide approximately sixty to ninety volunteers to initiate operation of the thirty
Congregate Care Centers identified in the plan. Id. at 72.
9.134. Four contentions, in whole or in part, challenge the adequacy of
the procedures and provisions of the SPMC related to congregate care and
emergency medical facilities. These contentions are n-51, n-S4, n-56 (Base C),
and n-58. However, as focused by Intervenors' witnesses and refined by their
proposed findings, several of these contentions overlap with disputed portions
of the SPMC dealt with elsewhere in this decision. Thus, n-51, n-56 (Base C),
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and 11-58 have already been addressed in Section 8, above, to the extent they
focus on the specific adequacy and specialized staffing needs of congregate care
facilities intended to serve special populations. Here we address Intervenors'
generic concerns regarding the adequacy of the Congregate Care Centers relied
upon by the Applicants to meet the temporary shelter needs of general evacuees.
Those concerns focus on three areas: staffing, maximum shelter capacities, and
timely availability.
9.135. The Attorney General's principal challenge to the adequacy of the
SPMC Congregate Care Centers, founded on 11-54, is the plan's reliance on
the American Red Cross to administer and staff those facilities. Specifically,
he notes that the ARC has not entered into a LOA with the Applicants and
has not engaged in any preplanning on how it will staff these facilities. Since
the record is devoid of any details on what the ad hoc ARC response to
a radiological emergency at the Seabrook Station would be, and since the
SPMC provides for no compensatory measures to augment the ARC's response
should it prove inadequate, the Attorney General asserts that there can be
no reasonable assurances that the congregate care facilities can be adequately
staffed. Contentions Memo. at 77. See MAG PF 9.1.28.A-28.E.
9.136. The ARC's preferred approach is to participate with state and local
governments in the development and testing of emergency plans that rely upon
that organization to provide mass care services to evacuees. Appl. Reb. No.6,
supra, at 220; Tr. 18,765. However, as noted elsewhere, after initial steps to
develop an emergency plan for the Seabrook Station, the Commonwealth and the
local communities that make up the Massachusetts portion of the Seabrook EPZ
subsequently declined to complete the emergency response planning process.
Because of this, there was no governmental planning process in 'Yhich the ARC
could participate.
J
9.137. Due to a memorandum of understanding between the Massachusetts
Chapter of the ARC and the Commonwealth regarding planning relative to
a radiological emergency at the Seabrook Station, the Massachusetts Chapter
of the ARC also declined to work directly with the Applicants in developing
the SPMC.7J Tr. 18,727-28, 18,764, 19,146, 21,053-54. Apparently, since the
Commonwealth would not participate with the Applicants in planning for· a
possible radiological emergency at the Seabrook Station, the local chapter of the
ARC believed that any participation on its part would violate that memorandum
of understanding. Tr. 18,766.

7J The local chapter's refusal to participate in the Applicants' emergency planning process would appear to ccn/lict

with the National ARC Emergency Respoose Plan for disasters within the CommlXlwealth of Massachusetts. As
set out and inco'l'OfIted by the Commmwealth's own "Mliluchusctts Comprehensive Emergency Response Plan"
(CERP, June IS, 1984), the ARC Emergency Respoose Plan provides that the organization "will cooperate and
coordinate with all agencies, public and private. at the local. IISte and natimallevcls, whose activities arc directed
toward the alleviation of disaster-caused suffering and needs." AppL Reb. No.6. supra. at 196.
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9.138. Due to the absence of ARC participation in the Applicants' planning
process and the absence of any detailed information on the nature of its
response, FEMA initially expressed concern on the lack of detail regarding any
ARC response and thus the inability to assess the adequacy of that response.
Tr. 18,770-72. In his Interim Report in May 1988, Mr. Donovan noted that "[t]he
American Red Cross is not prepared to set up, staff and operate the Congregate
Care Centers." Tr. 18,775-76.
9.139. In addition, the National ARC itself recognizes that the absence of
planning will necessarily affect the quality of its response in the event of a
radiological emergency at the Seabrook Station. In a letter dated September
10, 1987, Elbert Brown, Vice President/General Manager, American Red Cross
Eastern Operations Headquarters, advised Edward A. Brown, Chairman and
Chief Executive Officer of NHY, that
[11he public authorities in Massachusetts have not undertaken a planning process in which
the Red Cross can participate. There should be no doubt that without the close cooperation
of Red Cross and government activities within the framework of a tested response plan, Red
Cross relief efforts will be negatively affected.

AppJ. Reb. No.6, supra, at 70.
9.140. Intervenors do not take issue, nor could they, with the assumption
that the ARC will respond to a radiological emergency notwithstanding the
absence of a LOA. As the Commission made clear in Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit I), CLI-87-5, 25 NRC 884, 888
(1987), a licensing board may rely, as we do here, on the ARC's historical practice, organizational policy, and congressional mandate requiring the provision
of aid in any radiological or natural disaster. See AppJ. Reb. No.6, supra, at
70-71.
9.141. Rather, the thesis of the Attorney General's argument here is that,
in the absence of any preplanning on the part of the ARC and evidence in
the record as to how the ARC would respond, this Board cannot indulge in the
Applicants' unsupported "hope" that the ARC response will, in fact, be adequate.
As the Attorney General construes the Commission's emergency planning
requirements, in a situation such as this, there must be some compensatory
measures on the part of the Applicants and reflected in the SPMC to augment a
possible inadequate ARC response. Thus, stripped to its essence, the question
posed by the Attorney General is whether it is reasonable for the Applicants
and this Board to conclude that Congregate Care Centers will be adequately
and timely staffed to meet the needs of an evacuating public simply because the
ARC commits to provide those resources. For the reasons set out below, we
answer the question in the afftrmative.
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9.142. While the Attorney General argues to the contrary (see MAG PF
9.1.53), we do not believe that the Commission's Shoreham decision is limited
solely to an ARC willingness to respond in the event of a radiological emergency.
Under the applicant-developed plan at issue in Shoreham, like the SPMC here,
the local chapter of the ARC was "relied upon to provide substantial assistance
in caring for evacuees •.••" CLI-87-5, supra, 25 NRC at 887. In part based
on the apparent existence of an agreement between the local chapter of the ARC
and the utility (LILCO) to provide the necessary assistance in the event of an
emergency, the Shoreham Licensing Board found reasonable assurances that
the congregate care needs of Shoreham evacuees would be meL Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-85-31, 22 NRC
410, 416-17, 420 (1985). Following that decision, the local ARC, under new
leadership, sent a letter to LILCO denying the existence of any such agreement,
and characterizing any prior ARC commitment as simply a "statement of the
policy of the Red Cross!' Shoreham. CLI-87-5, supra. 25 NRC at 887.
9.143. In responding to a motion to reopen the Shoreham record to litigate
the impact of this subsequent letter to LILCO, the Commission accepted the
movant's characterization of the critical issue as, inter alia. whether, in light of
the letter, there was "indication of the willingness or ability of [the] ARC to
provide assistance 'as required under the plan' [emphasis added]." Id. at 885.
The Commission further recognized that FEMA had concluded that the letter
"raise[d] many questions concerning [the ARC's] participation in a Shoreham
incident," and, as a result, rendered certain aspects of the Shoreham emergency
plan inadequate. Id. at 888.
9.144. Nevertheless, the Commission denied that portion of the motion to
reopen based on the postdecision ARC letter. In addressing the question whether
the ARC letter adversely impacted on the question of the ARC's "willingness
or ability" to respond, the Commission concluded that:
We find no implication in the letter that for Shoreham. ARC is disavowing its general
policy. The Licensing Board fO\Dld the earlier letter to provide reasonable assurance that the
Red Cross will perform the duties that [the utility1 relies upon the Red Cross to perform in
the Shoreham emergency plan. [Citation omitted.1 The new letter does not appear to erode
this reasonable assurance finding. Indeed, the ARC letter states that the earlier letter relied
upon by the Board was "a statement of the policy of the Red Cross in fJII] radiological, or
natural disaster:'

Id. at 888 (emphasis in original).
9.145. This leads us to conclude that the Commission has found that an
ARC commitment to respond to an emergency, whether or not documented
in a written LOA, is sufficient, for the purpose of any finding of reasonable
assurance under its emergency planning requirements. to conclude that an
ARC response will not only be forthcoming. it will be adequate and effective.
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However, we do not read Shoreham as standing for the proposition that any
ARC commitment will, as a matter of law, always be viewed as adequate for
the purposes of demonstrating compliance with the Commission's emergency
planning requirements. Rather, the more reasonable construction of Shoreham.
and the one that we apply in the instant case, is that the Commission has
authorized its adjudicatory boards to apply a rebuttable presumption that an
ARC commitment will be adequate. Thus. the dispositive question is whether
an intervenor has advanced any factual basis to warrant a rejection of that
presumption in a particular case.
9.146. The Attorney General suggests three bases why any presumption that
an ARC response would be adequate should not be applied in this case. We
find each of those bases, discussed below, to be unpersuasive, and thus conclude
that the Attorney General has failed to establish any grounds to discredit
the presumed adequacy of the ARC response with respect to a radiological
emergency at the Seabrook Station.
9.147. FEMA's early concerns regarding its difficulties in assessing the
specifics of any ARC response offer no support to the Attorney Genera1.74 As
it explicitly noted in its Plan Review (Appl. Exh. 43C, at 6). FEMA relied
on the Shoreham presumption that the ARC will effectively prepare and staff
Congregate Care Centers. Thus, rather than being evidence defeating the
presumption, the FEMA finding in fact applies and reasonably relies upon that
presumption."
9.148. Similarly, the Attorney General's citation of the ARC's concerns
regarding the quality of its response in light of the absence of any state-sponsored
preplanning does not defeat the Shoreham presumption. The ARC letter cited
by the Attorney General simply recognizes the obvious; that its response to
a radiological emergency at the Seabrook Station would be enhanced if there
were a state planning process in which it could participate. We do not read the
ARC letter to suggest that its response would be inadequate in the absence of
a state-developed emergency plan. Indeed, the national leadership of the ARC
reaffirms the organization's commitment to provide mass care services in the
event of a radiological emergency at the Seabrook Station. Appl. Reb. No.6,
supra. at 69-70 and Attach. Q.
74 The AtlDm<::y Gcncn1 also cites !'EMA'a shifting pcsitians on \his issue as evidence Ihat FEMA failed \0 apply
any consistent and meaningful standard in evaluating Ihe SPMC. As we make clear in Scctim I, we view !he
evolution of FEMA'a ultimate pcsition on !he SPMC \0 rellect Ihe type of ongoing, critical analysis lhat IUpports
nlher Ihan weakens !he Ccrnmission'a grant of presumptive weight \0 its findings on emagerlC)' plans. We note,
however,lhat while FEMA findings are entitled \0 deference, they are not binding on the Commission wilh respect
\0 ultimate issues of reasonable UlIIrlDoes tmder !he Ccrnmission'a own emergency planning requirements. Su
Shor,1uJm, CU.87·5, supra, 25 NRC at 888.
"Because FEMA', finding is itself bued on a presumption, we do not afford it any independent presmnptive
weight on \his issue. Ralher, we view FEMA', finding as evidence lhat FEMA found no reason fran Ihe face of Ihe
SPMC or based on its own detailed understanding of its provisions \0 reject Ihe application of Ihe Commission',
Shor,1uJm presumption in \his case.
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[11he humanitarian mission of the Red Cross requires that in the event of a nuclear accident
and evacuation, the Red Cross will provide mass care selVices to the extent of its abilities
and will cooperate with public and private organizations, including New Hampshire Yankee,
to meet the needs of evacuees and disaster worken ••••
. . • the Red Cross will maintain its status as an independent voluntary body dedicated
to performing the disaster preparedness and relief obligations entrusted to it by the Congress
of the United States and will cooperate with all private and governmental bodies and
agencies ••••
I hope that my comments and the several citations of Red Cross administrative regulations
make it clear that, in the event of a nuclear accident at the Seabrook plant, the American
Red Cross will fulfill iJ.r humaniJarian re.rpon.ribiliJie,r to the citiuM of Ma.rsachwe/I.J and
New Hampshire by providing appropriate mass care service.r in cooperation wiJh public and

prillQte organization.r.

[d. at 70-71 (emphasis added).
9.149. Far from constituting evidence supporting the Attorney General's
poSition that the ARC cannot be relied upon to provide appropriate mass care
services, we view the ARC letter, from a level and with language of far more
weight and focus as that found acceptable by the Commission in Shoreham, as
an assurance that both the Applicants and the citizens of Massachusetts could
continue to look to the ARC for such services in the event of a radiological
emergency at the Seabrook Station. Not only does this conclusion flow from the
language of the letter itself, it is consistent with one of the underlying premises
of the Commission's "realism" rule.
The rule recognizes - as did Congress when it enacted and re-enacted the provisions of
Section 109 of the NRC Authorization Act of 1980 - that no utility plan is likely to be able
to provide the same degree of public protection that would obtain ID'lder ideal conditions,
i.e., a state or local plan with full state and local participation, but that it may nevertheless
be adequate.

Evaluation of the Adequacy of Off-Site Emergency Planning for Nuclear Power
Plants at the Operating License Review Stage Where State and/or Local Governments Decline to Participate in Off-Site Emergency Planning, 52 Fed. Reg.
42,078, 42,082 (1987) (emphasis in original).
9.150. Finally, the fact that the Civil Defense Director for the Town of
Amesbury questions the ability of the ARC to recruit sufficient volunteers to
fuUy staff Congregate Care Centers in an area-wide emergency (see Te. 16,84047, 16,863-65) does not lead us to conclude that the presumed appropriate ARC
response is not applicable to emergencies in northeastern Massachusetts. While
the Amesbury Civil Defense Director based his views on his experience with his
local ARC chapter's response to area-wide emergencies, and thus is entitled to
some consideration, he acknowledged that he was no expert on the ARC's ability

588

to supplement its resomces from other areas. Te. 16,84044, 16,863-65. We do
not believe that his experiences with and views on the success of his local ARC
chapter to recruit volunteers on an ad hoc basis justify a generalized finding
that the local and regional chapters of the ARC in northeastern Massachusetts,
working together and in conjunction with other volunteer organizations and state
and local governments, is somehow less reliable than other chapters of the ARC
throughout the United States. Moreover, nowhere in his testimony does the
Amesbury Civil Defense Director assert that members of the public in need of
emergency mass shelter care were left unserved due to an absence of a full
complement of ARC volunteers.
9.151. Even absent a presumption that a promised ARC response will be
appropriate, based on the record here, we would find reasonable assurances
that such is the case with respect to the SPMC. The absence of implementing
detail regarding the nature of an ARC response to a radiological emergency
at the Seabrook Station is one of the Commonwealth's own making. Having
obtained the ARC's silence, it now asks us to penalize the Applicants for
that silence. This we decline to do. To the extent there are any ambiguities
regarding the specific nature of a Seabrook-specific ARC response, we resolve
those ambiguities against the Commonwealth and in favor of the Applicants
for the reasons set out below. Moreover, we find that the SPMC provides an
adequate planning/response framework through which the ARC's existing, statecoordinated general emergency response plans provide sufficient reasonable
assurance that in the event of an emergency, the staff necessary to open and
initially staff the SPMC Congregate Care Centers will be available.
9.152. The ARC is one of the most, if not the most, experienced organizations in the United States, if not the world, in setting up and staffing mass
shelter facilities in emergency situations. Indeed, the ARC has in the past and
continues presently to participate with the Commonwealth of Massachusetts, local governments, and other volunteer organizations within the state to develop
and coordinate plans to open and staff congregate care facilities throughout the
state in the event of numerous types of disasters, including nuclear war. See
AppI. Reb. No.6, supra, Attach. J.
9.153. In addition, while there are no Seabrook-specific response plans on
the part of the ARC, it is certainly schooled in the provision of shelter care
necessitated by a radiological accident at a commercial nuclear power plant Not
only is the ARC generally relied upon throughout the United States to assist in
local nuclear power plant emergency preparedness, we take notice of the fact
that the ARC and the Commonwealth of Massachusetts have in the past and
continue presently to engage in planning and coordination activities with respect
to the Pilgrim, Yankee (Rowe), and Vermont Yankee nuclear power plants, three
facilities whose EPZs are located in whole or in part within the Commonwealth.
And in developing its Radiological Emergency Response Plan (RERP) for those
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facilities, the Commonwealth acknowledged that while radiological emergencies
are specialized kinds of emergencies,
they have much in common with both natural disasters and emergency situations caused
by man. Many of the emergency response functions which must be carried out (warning,
coordination of emergency services, etc.) are common to all emergencies.

Appl. Exh. 55, at 5. Thus, the ARC's response plans and procedures already
developed and tested with respect to other emergencies, including those applicable to other nuclear facilities within the Commonwealth, are applicable to any
radiological emergency at the Seabrook Station.
9.154. The ARC has sixteen Chapters in northeastern Massachusetts, seventeen additional Chapters in the eastern portion of the Commonwealth, for a total
of sixty-two Chapters throughout the Commonwealth. Appl. Reb. No.6, supra,
at 73. We are confident that these local Chapters, once notified of a need to
respond and consistent with their obligation to respond, can provide the sixty to
ninety volunteers initially needed to open the congregate care facilities. To the
extent additional volunteers are necessary, the ARC itself has both a policy and
a practice of recruiting additional necessary staff from the ranks of the evacuees
and other sources of personnel. [d., Attach. S, at 2, 7, 17-18; n. 20,974.
9.155. Moreover, to the extent the Attorney General seeks compensatory
measures, we find that the Commonwealth has already created the mechanism
through which a possible inadequate ARC response will be augmented. Under
the Commonwealth's own Comprehensive Emergency Response Plan, applicable
to every type of major disaster within the Commonwealth except, if the Attorney
General is to be believed, a radiological emergency at the Seabrook Station,
a written framework already exists to augment, coordinate, and focus the
resources of not only the ARC, other volunteer organizations, and the federal
government but also those of the Commonwealth itself and affected local
governments. Appl. Reb. No.6, supra, Attach. J. In situations where recourse
to the Commission's "realism" rule is necessitated by the inaction of the state
or local units of government, a board can (and we do) rely upon that rule to
conclude not only that the relevant governments will respond with their available
resources, but that they will also initiate any preplanned procedures and exercise
any existing agreements to ensure the availability of whatever resources are
necessary.
9.156. In connection with JI-51, the major focus of which has already been
addressed in Section 8, above, the Attorney General advances two arguments
regarding shelter size and availability which, in his view, defeat any finding
of reasonable assurances that such facilities are adequate. First, he argues that
some facilities relied upon in the SPMC to provide congregate care should be
rejected as inadequate per se. Second, the Attorney General argues thafihere is
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no assurance that the SPMC congregate care facilities will be available for use
as shelters in a timely manner.
9.157. As we read the Attorney General's first argument, he urges the Board
to reject as inadequate per se any Congregate Care Center that contemplates the
sheltering of more than 1000 evacuees. Under the SPMC, both the Shriners'
Auditorium and the Westboro shelter, for example, are counted on to house
up to approximately 1484 and 2063 evacuees respectively. Appl. Reb. No.6,
supra, at 66-67.
9.158. In support of this proposition, the Attorney General identifies no
specific difficulties resulting from the use of such large facilities which might act
as a barrier or impediment to the provision of the minimum sheltering services
required under the Commission's emergency planning regulations. Rather, this
objection is founded on his characterization of the ARC criterion for shelters as
requiring not only a 40-ft2/person minimum space allocation but also imposing
a lO00-person ceiling on the number of evacuees per facility. MAG Exh. 63,
at 3.
9.159. While no ARC regulation was shown to exist that prohibits the
use of mass care shelters with a capacity over 1000 people (Tr. 19,187-90),
it is apparently not the current policy of the ARC to house more than 1000
persons in anyone facility.'6 'fr. 18,726-27. As a recognized expert in the
staffing and administration of emergency shelters, the poliCies of the ARC
are entitled to some deference in evaluating the adequacy of proposed shelters
under the Commission's emergency planning requirements. However, the record
reflects that the ARC has on occasion housed more than 1000 people in a
single facility. 'fr. 19,148-49. More significantly, the Commission's emergency
planning requirements impose no minimum or maximum limits on the capacities
of proposed congregate care facilities. Because neither the Commission's
emergency planning standards nor the ARC's actual practice incorporates a rule
rejecting shelters with a capacity of more than 1000 people, we decline to author
such a rule here.
9.160. This does not mean that the ARC policy is wholly irrelevant to our
task. Since the ARC staff and volunteers are expected to administer the SPMC
shelters, it is important that the NHY/ORO-identified shelters correspond to the
maximum extent practical to standards and policies to which the ARC is familiar.
In its finding that the SPMC Congregate Care Centers expected to house more
than 1000 evacuees were adequate, FEMA took the position that the intent of the
ARC policy would be satisfied by establishing management structures within a
large facility whereby separate managers are assigned responsibility for no more

76 We note that in its training guide for Shelter ManageD Ihc ARC does not reference luch a policy as one of Ihc
facton to consider in Idccting a good shelter. AppL Reb. No.6, IIIpra, Awch. S, at 3-4.
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than 1000 persons. In effect, one large facility becomes the common home of
two or more Congregate Care Centers. Tr. 18,735-36.
9.161. We find the FEMA approach to be a reasonable accommodation of
the ARC capacity policy, and elect to apply it in this case. Accordingly, we
find that the SPMC shelter sites intended to serve significantly more than 1000
evacuees are adequate subject to the staffing and administration of separate but
common situs subcenters satisfying the ARC capacity policy.77
9.162. The Attorney General's second argument attacks the assumption by
Applicants that one can rely upon the actions of landlords to make designated
shelter space within their facility available for use in a timely manner.
9.163. Because the NHY-identified shelters, which range from hotels to
aircraft hangers, are routinely committed to uses other than that of a temporary
mass shelter, the SPMC relies on individual landlords to clear the space
within their facility necessary to provide shelter care. This is consistent with
the procedures generally ,used through the country (Tr. 19,154), and FEMA
contacted all CongTegate Care Center landlords to eniure that they understood
what was expected of them (Tr. 19,158-59). Nonetheless, because only nine
of the twenty-five designated Congregate Care Centers had plans for clearing
necessary space (Lonergan Dir., fT. Th. 19,605, passim), there is no assurance
that these "industrial" sites would be cleared in a timely and adequate manner.
See Sikich-2 Dir., ff. Tr. 20,232, passim.
9.164. After reviewing the Attorney General's evidence on this point, we
are forced to admit that it enhances, rather than weakens, our confidence that the
necessary space will become available as needed. First, even where Congregate
Care Centers are to be located at "industrial" sites, the space allocated for use is
in areas that will require, if not already empty, only the movement of such items
as tables, chairs, desks, beds, and similar items. Lonergan Dir., supra, passim:
Tr. 19,618-20: Appl. Exh. 62. And even where space clearing required the
movement of equipment, vehicles, aircraft, and the like, the Attorney General's
own survey establishes that each landlord not only knew what had to be moved,
they also had the available manpower to accomplish that task. Lonergan Oir.,
supra, at 7, 11, 14. Significantly, when queried whether landlords knew what
needed to be moved, the Attorney General's own witness acknowledged that "a
good portion of [site landlords] had pretty good ideas as to what it was about"
Tr.19,623.
9.165. It does not appear that the Attorney General's challenge as to
congregate care space availability extends to the Shriners' Auditorium, the
Westboro facility, or the Holy Cross College School Host Center. If it did,

77 or course, should the ARC engage in prccmcrgency planning with respect to the M.....chusetts portion of the
Seabrook Station and determine that it can administer and staff these Wx~apacity facilities IS a lingle congregate
care facility. the purpose of this condition and thus the CttIditim itse1l. evaporates.
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such a challenge would be unsuccessful. The LOAs between NHY and those
facilities provide for their availability upon request Facility officials have stated
that even if a special event were in progress when such a request was made
by the ORO, the facilities could be emptied and readied for at least partial
utilization within 1 to 2 hours. Appl. Reb. No.6, supra, at 69; Appl. Exh. 41,
at 299-316.
9.166. This time frame is consistent with the evacuation time estimates we
have already found reasonable for special facilities and populations within the
EPZ, i.e., the facilities would be available to receive the first evacuees sent
there by the time those evacuees were transported from the EPZ, processed at a
Reception Center, and forwarded to the facilities. See Appl. Reb. No.6, supra,
at 69.
9.167. In light of the above and given the fact that not all shelters need
to be available immediately, we find that reasonable assurances exist that space
designated for use as Congregate Care Centers will be made available for use
in a timely and adequate manner.
9.168. The Attorney General has advanced no persuasive arguments and/or
has identified no significant impairments or institutional disabilities that lead us
to conclude that the SPMC-listed congregate care facilities are inadequate as to
their planned number, capacity, or staffing. Under the response framework of the
SPMC, we find that there are reasonable assurances that sufficient and adequate
Congregate Care Centers will be available to meet the temporary shelter needs
of evacuees in the event of a radiological emergency at the Seabrook Station.

J. Rulings of Law
9.169. The mere existence of local opposition, ambiguous as to scope,
depth, and permanence, to some proposed action does not render a portion of
an otherwise adequate emergency plan unacceptable.
9.170. Detailed written agreements such as those proffered by the Applicants in this case are sufficient, in terms of their formality and the number of
vehicles they cover, to support a finding of reasonable assurances on the issue
of transportation resource availability in the absence of competent and probative
evidence indicating that a particular provider cannot or will not comply with the
terms of the agreement
9.171. Our holding in LBP-88-32, supra, 28 NRC at 714-15, applying a
monitoring planning basis of 20% for the Seabrook EPZ is not so inflexible
as to ignore possible variations among categories of evacuees so long as, at
a minimum, the overall planning basis for each reception center is satisfied.
Since reception centers provide three services: monitoring, decontamination,
and referral to temporary shelter, it is proper to evaluate and consider differences
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in a particular group's motivation to go to a reception center in determining that
group's expected reception center usage rate.
9.172. In assessing an emergency plan prior to the grant of a full-power
license, a licensing board's task is not to assess what is, but rather to determine
what needs to be and whether there is reasonable assurance that what is necessary
can be acquired or performed in a timely manner. Where commitments to amend
an emergency plan are "sufficiently detailed and concrete" to support a predictive
finding (i.e., reasonable assurances) "that they can and will be implemented in
the event of an emergency," a Board may make the requisite finding and leave to
the Staff the duty of ensuring implementation of that commitment Waterford.
LBP-82-100, supra, 16 NRC at 1563, 1578, aff'd, ALAB-732, 17 NRC 1076,
1105 (1983).
9.173. The Commission has authorized its adjudicatory boards to apply a
rebuttable presumption that an American Red Cross commitment to respond to
an emergency, whether or not documented in a written LOA, is sufficient, for
the purpose of any finding of reasonable assurance under its emergency planning
requirements, to conclude that an ARC response will not only be forthcoming,
it will be adequate and effective. See Shoreham, CLI-87-5, supra, 25 NRC 884.

K.

Conclusions

9.174. Subject to the timely satisfaction of conditions set out in Findings
9.45, 9.73, 9.99, 9.101, and 9.110, we find that there are reasonable assurances
that there will be available adequate equipment, facilities, procedures, emergency
response personnel, and transportation vehicles to implement the SPMC in the
event of a radiological emergency at the Seabrook Station.
9.175. The conditions set out in Findings 9.45, 9.73, 9.99, 9.101, and 9.110
are not of the type requiring further adjudication, but rather, are implementing
details that can be and are left to the NRC Staff.

10.

A.

COORDINATION OF GOVERNMENTAL RESOURCES
AND RESPONSE

Background

10.1. Contentions 11-61 through JI-63 raised issues as to the coordination
between and among the Offsite Response Organization (ORO) and New Hampshire and Massachusetts state and local governments. Contentions Memo. at
87-93. Contention JI-27 raised similar issues. [d. at 37-39.
10.2. FEMA found that the SPMC adequately addresses the organization interface with the Commonwealth under various modes of operation.
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Appl. Em. 43C, at 6-7 (FEMA Review and Evaluation of SPMC). We address
the Massachusetts Attorney General's challenge to FEMA's finding below after
the various modes of the SPMC have been explained.
10.3. The Board agrees with the Massachusetts Attorney General that, in
this proceeding, the issues of governmental response present unique emergency
planning concerns. The Board must make a judgment as to the overall adequacy
of the emergency response under circumstances where Massachusetts Commonwealth and local governments have decided not to participate in planning.
10.4. The Board rejects, however, the proposed finding of the Massachusetts Attorney General that the Commonwealth and local governments decided not to participate in planning solely because "in their view, no plan would
adequately protect the public." MAG PF 10.1.1.A. At the outset of this phase of
the proceeding the Massachusetts Attorney General explained that the Commonwealth decided not to participate in emergency planning because, in the case of
the fast-breaking serious accidents included within the planning spectrum, and
given large summer transient beach populations, limited egress and ingress to
the beaches, meteorological site conditions, and the absence of sheltering for
those on the summer beaches, no plan could meaningfully reduce the profile
of risk presented in the Seabrook EPZ. The Massachusetts Attorney General
acknowledged that the slow-paced and less-serious accidents are not the thrust
of his concern.78
10.5. Yet when pressed by the Board to explain why the Commonwealth
and local governments would not participate in planning when substantial dose
avoidance to the public could be realized in the case of slowly developing
accidents by planning, we were never provided with a responsible explanation.
We were told simply that the Commonwealth does not engage in emergency
planning for Seabrook. We conclude from the very long evidentiary record in
this case that a principal reason, perhaps the most important reason, for the
refusal of the Commonwealth and local governments in the EPZ to participate
in emergency planning for the Seabrook Station is to further a litigation strategy
intended to defeat the application for an operating license. This conclusion is
material to the proceeding because it brings into question the credibility of the
Massachusetts Attorney General's claims that virtually every detail of the SPMC
is defective. Even accepting the Massachusetts Attorney General at his word that
planning for the fast-breaking serious accident with a peak summer population is
futile, by ignoring the advantages of planning in the case of a slowly developing
accident he weakens his argument that coordination between the governments
and Applicants' ORO is pointless and must await the very moment of an accident.
In our view, the very moment that operation of the Seabrook Station becomes
78 ContenIiCllll Submiued in Response \0 the Seabrook Plan for the Massac:huseus Canmunities. April II. 1988.
at 1.2. &: n.l.
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near at hand, the rational governments of the Commonwealth and the EPZ
communities will participate in a high degree of interaction, communication,
and coordination with the ORO.
10.6. Moreover, the Board does not accept the proposition by the Massachusetts Attorney General that the Commonwealth is unprepared for an emergency at Seabrook because it is ignorant of the provisions of the SPMC. The
Commonwealth, through its appropriate constitutional officer, the Attorney General, has availed itself of its rights under section 189a of the Atomic Energy Act
to examine, probe, test, and challenge all aspects of emergency planning for the
Seabrook Station, including the provisions of the SPMC. The Commonwealth
has had extensive discovery of the foundations of radiological emergency planning for Seabrook - not only of the Applicants, but of the NRC and FEMA as
well. During more than 100 days of evidentiary hearings, the Attorney General
has examined sworn witnesses presented by the Applicants and FEMA. More
than 50 of the hearing days were devoted to the SPMC and the FEMA graded
exercise of the SPMC. No other radiological emergency plan has been studied
as carefully and as thoroughly as the SPMC has been studied by the Commonwealth of Massachusetts. In addition the Commonwealth has employed experts
to study the SPMC and advise them on its details. Many Assistants to the
Massachusetts Attorney General who have participated in this proceeding have
demonstrated their broad and detailed knowledge of the details of the SPMC.
10.7. The Attorney General promotes the notion that this information is
accepted by his office for litigation purposes only, and that it is not available
to the Commonwealth's emergency decisionmakers. This is a litigation-inspired
artifice - both legally and factually deficient. Legally, the Commonwealth departments of government have at least constructive knowledge of the information
gathered by the Attorney General in this proceeding. Factually the Assistants to
the Attorney General, as noted, are virtually saturated with knowledge about the
SPMC. They would not withhold that knowledge from the Commonwealth decis ion makers in the event of a radiological emergency.79 As a factual matter, the
Attorney General has no record foundation for the suggestion that information
about the SPMC has stopped in his office.

B.

Attorney General's Case

10.8. In any event, for whatever reason, Commonwealth and local EPZ
governments have not recently trained, drilled, or exercised to respond to a ra-

79 True,

their collective mastery of the SPMC will fade after this litigation is concluded., On the elba hand.
once the litigation is over and the licensing of Scabroo1c is ncar It hand. the emergency dccisionmakc:rs of the
Commonwulth will Iltisfy their prcfc:rcncc for planning and will ICcept the SPMC or update their own ritespcciIic Scabroo1c p1ans.
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diological emergency at Seabrook. Tr. 23,631-32. To compensate for this lack
of planning, the Applicants have put forward a utility-authored plan, the SPMC,
which is designed to be compatible with the organizational structure of the utility's ORO. See generally, SPMC Procedures. The SPMC contemplates, under
certain "modes," described infra, interaction, communication, and coordination
between and among ORO and the Commonwealth and local EPZ governments
in an actual emergency. See SPMC § 3.1, at 3.1-2. This coordination was not
demonstrated, except by a limited simulation, in the June 1988 Exercise with
ORO and governmental officials (Te. 22,929-34), because the governments refused to participate in the June 1988 Exercise. Within this context, the Board
must determine whether the SPMC reasonably assures that adequate protective
measures can and will be taken in a radiological emergency at Seabrook. 10
C.P.R. § 50.47(a)(1).
10.9. The Attorney General's principal witness with respect to these
contentions was Charles D. JoneS. Jones Dir., ff. Tr. 23,397, passim. Mr. Jones
specifically limited his testimony to JI-27(A), JI-61, and JI-62. Tr.23,413. From
January 1985 to April 1988 Mr. Jones was Director of the Illinois Emergency
Services and Disaster Agency (lESDA). Prior to that he served in a public
relations capacity. Jones Dir., supra, Attach. 1.
10.10. Mr. Jones testified that the ORO Liaisons will not be able to function
effectively in SPMC Mode 1 or Mode 2 Partial Response, because they do
not know enough about how Massachusetts operates to interpret the SPMC to
Massachusetts officials and personnel. Id. at 16-17. As we note below, Mr. Jones
actually had little information on this subject
10.11. The overriding theme of Mr. Jones' testimony was that the SPMC,
as a utility-authored plan and without advance coordination with state and
local governments simply was not good enough, mostly because such a plan
is inherently inadequate. Id., passim; Tr. 23,449. This view, if we understand it
correctly, is not in accord with the Commission's standard for utility-sponsored
radiological emergency plans. As the Commission noted in the Statement of
Considerations underlying the final "realism" rule:
The rule recognizes - as did Congress • • • - that no utility plan is likely to be able
to provide the same dcgree of public protection that would obtain under ideal conditions,
i.e. a state or local plan with full state and local participation, but that it may nevertheless
be adequate. (Emphasis in original.]

Evaluation of the Adequacy of Off-Site Emergency Planning for Nuclear Power
Plants at the Operating License Review Stage Where State and/or Local Governments Decline to Cooperate in Off-site Emergency Planning. 52 Fed. Reg.
42,078,42,082 (Nov. 3, 1987).
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10.12. The State of Illinois, of course, cooperates fully with utilities in
radiological emergency planning as two members of this Board observed in
the Byron and Braidwood proceedings. See also Jones Dir., supra, at 3-4. In
fact, according to Mr. Jones, Illinois state and local governments have been
involved in the radiological emergency response ''planning. and the training
and exercising process from day 1." Tr. 23,448. Thus it was understandable
why Mr. Jones would give a failing grade to a radiological emergency response
plan designed to be implemented without advance state or local government
participation. However, he has no special expertise and no experience in
assessing the quality of a radiological emergency response plan formulated
without contribution by the governments. E.g., Tr. 23,510.
10.13. Mr. Jones overstated his qualifications and experience to testify as
he did in his prepared testimony. His statement that he "brought to completion
the development of disaster preparedness plans for all nuclear power plants
located in Illinois, i.e., seven sites with multiple reactors" suggests far more
involvement with those emergency plans than was actually the case. These plans
were essentially complete before Mr. Jones became Director of the IESDA. His
actual responsibility was authoring the public information sections of the plans.
While this experience does provide familiarity with the planning process, it
does not qualify Mr. Jones to provide to this Board the conclusionary advice
contained in his testimony, as we discuss below. Tr. 23,399-403, 23,434, 23,510.
10.14. Mr. Jones performed poorly when queried by the Board as to
his expertise and experience to assess public skepticism of utility-authored
emergency plans. He clearly has no such experience but would not readily admit
that fact, preferring to be evasive. Tr. 23,504-07, 23,510. But see Tr. 23,511.
See also Tr. 23,400-02, 23,413-15, 23,477, 23,516-17. Compare Tr. 23,519-20
with Tr. 23,498-99.
10.15. Mr. Jones concedes that he has had no experience with any utilitygenerated plan other than his familiarity with the SPMC gained in preparation
of his testimony. Tr. 23,510. He spent only 2 to 4 hours "looking at" the SPMC,
not reading it in detail, but he feels he understands iL Tr. 23,409.
10.16. Mr. Jones also suggested that fear of radiation and skepticism of the
nuclear industry would lead to confusion, a refusal to listen to governmental
authority and a situation of "every person for themselves," at least in Mode
2 Partial. Tr. 23,453-55. However, he has no expertise as to these issues of
human behavior. Tr.23,511-13. Mr. Jones does not claim to have gained any
expertise on the human factors aspect of his testimony from his experience
in Illinois. Rather, he states, it was derived from ''the confusion surrounding
Three Mile Island, and evacuation or not evacuation, or evacuation of pregnant
women and children or not, the hydrogen gas bubble or noL That's the
foundation." Tr. 23,455. Mr. Jones did not reveal any special insight into the
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public response following the Three Mile Island accident, and his testimony,
cited above, provides no foundation for his views.
10.17. Mr. Jones admitted to having no knowledge as to what training the
SPMCLiaisons, in fact, had. Tr. 23,418-19. In view of the fact, presented to him
by Applicants' counsel, that the Commonwealth had spent millions of dollars
litigating the SPMC, he admitted that it was not fair to assume that Massachusetts
officials would not be familiar with the SPMC. Tr. 23,431. He could make no
prediction as to the degree of familiarity they would have. Tr. 23,445. He sees
the issue as whether the SPMC would work. Tr.23,431.
10.18. Mr. Jones at first claimed that there is no state emergency plan
that is specific to Seabrook (Jones Oir., supra, at 10), a view he gained
from the media. Tr. 23,427. He later acknowledged that more than one
such state plan existed: the Massachusetts Bay Transportation Authority Plan,
the Nuclear Incident Advisory Team (NIAT) handbook, and the Massachusetts
Comprehensive Emergency Response Plan. Tr. 23,516-22. However, he
questions their effectiveness because of their age. Tr.23,523.
10.19. The Board concludes that Mr. Jones' analysis of the effectiveness of
the SPMC should be afforded very little weight
10.20. The Massachusetts Attorney General also relies upon the testimony
of Dr. T. Michael Carter. Carter Oir., ff. Tr. 27,546, passim. As noted in
Finding 7.68, supra, Dr. Carter is a sociologist qualified in the field of human
factors and behavioral response to emergency situations. He is a consultant to
the National Weather Service. He claims no expertise in the area of radiological
emergencies - his experience is weather related, particularly hurricanes.
10.21. Dr. Carter stated that the June 1988 FEMA Graded Exercise revealed
that the coordination between ORO and the State of New Hampshire was less
than optimal because of what he believed to be inconsistent messages between
adjacent jurisdictions. The State of New Hampshire had closed its beaches
before ORO made its first public announcements, and those announcements,
when finally made, did not say what had been done at New Hampshire beaches
or give a recommendation for the Massachusetts beaches. In addition, the
State of New Hampshire acted on, and gave out, recommendations on schools
before the ORO informed the public of that fact or explained the situation in
Massachusetts. Dr. Carter believes that this would cause parental concern in
Massachusetts. Carter Dir., supra, at 24-26.
10.22. Missing from Dr. Carter's analysis is any sense that he appreciates
the difference between exercising an emergency plan and executing one during
an emergency. Mr. Donovan of FEMA, who directed the 1988 exercise,
explained that the situation alluded to by Dr. Carter was heavily influenced
by the FEMA control cell. FEMA would not permit the ORO to recommend a
protective action for children similar to the New Hampshire action even though
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the ORO communicated to the FEMA control cell that it would have made such
a recommendation. Tr.22,576-79.
10.23. Dr. Carter did not appreciate the fact that FEMA from time to time
deliberately inserted stress and frustration into the exercise by creating artificially
spontaneous scenarios. Tr. 22,466-72. His experience with hurricanes is not
analogous to FEMA's approach to exercising radiological emergency plans.
10.24. The Town of Amesbury offered testimony, admitted by stipulation,
by the Chairman of its Board of Selectmen concerning Amesbury's emergency
response planning and resources. Morrissey Reb., ff. Tr. 23,938, passim.
While stating that Amesbury has refused to engage in planning specifically for
Seabrook, the witness testified that Amesbury has a "strong," "well-prepared"
civil defense force that has received ample funding, significant training, and
direct mutual-aid experience, and a permanent Emergency Operations Center
(EOC). [d. at 2, 4. According to the witness, Amesbury's refusal to engage in
Seabrook planning has had no detrimental effect on the town's other emergency
planning efforts. [d. at 4.
10.25. Amesbury's level of preparedness for nonradiological emergencies
does not in itself demonstrate that the town officials are familiar with the
SPMC,so According to the Massachusetts Attorney General, even if the town
were familiar with the plan, there is no evidence that Amesbury officials have
the resources to implement, or are capable of implementing, the SPMC in a
radiological emergency. In the view of the Chairman of Amesbury's Board
of Selectmen, Mr. Morrissey, "no emergency plan can be formulated to safely
evacuate the Town if ••• a radiological accident occurs." This is an opinion
totally without expert support. It is, rather, a political decision arrived at by a
vote of the Town Meeting and the Selectmen in 1986. [d. at 2.
10.26. Given this high level of preparedness by Amesbury, it is reasonable
to assume that its best-efforts response to any Seabrook-related emergency
would be well equipped and competently directed. The Board's views in
this regard are supported by the testimony of Mr. Clark, the Director of
Amesbury Civil Defense. He appeared under subpoena for cross-examination by
Applicants' counsel, and demonstrated a highly professional and knowledgeable
approach to civil defense. Tr. 16,750-897.
10.27. The Board agrees with and adopts Applicants' proposed finding
(10.1.16) that despite the fact that these contentions involve numerous questions about the state of the Commonwealth's plans, capabilities, resources, and
information, the Attorney General did not offer as a witness even one Commonwealth official who is involved in emergency planning or response. Similarly,

80 However. Ihe Town of Amesbury hIS been an active 'participant in this proceeding. and its Selectman, William
Lord. in addition to legal counsel. has represented Ihe town. Necessarily .ome familiarity with !he provisions of
Ihe SPMC has been attained by Amesbury.
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the Attorney General did not offer even a single document relating to state or
local emergency plans or resources. Applicants, on the other hand, provided
extensive documentation as to the plans, capabilities, and resources of the Commonwealth and the six EPZ communities. E.g., Appl. Exhs. 44, 48, 51, 55-60;
see also Appl. Reb. No. 21, fT. Th. 23,537, Attachs. A-E, G-Q.
10.28. The Massachusetts Attorney General, however, counters that he had
no obligation to offer any witnesses, since Applicants have the burden of proof
on all issues. He notes that Applicants themselves never sought, by subpoena
or otherwise, to present any Commonwealth emergency planning officials as
witnesses. He states that Applicants instead offered a stack of outdated,
unexercised, Commonwealth-rejected draft plans, and claimed that such ''plans''
demonstrated the capability for an adequate response. See, e.g., Th. 23,428. See
MAG PF 10.1.16.
10.29. The Attorney General confuses overall burden of proof with the
burden of proceeding with the evidence on particular matters. Clearly the best
source of information concerning the Commonwealth's plans, capabilities, and
intentions reposes with the Commonwealth's officials. Similarly, if Commonwealth papers offered by Applicants into evidence were, as the Massachusetts
Attorney General states, outdated, unexercised, and rejected, it had access to this
forum to explain those matters.H1 These are the Commonwealth's contentions,
placed into issue by the Massachusetts Attorney General. He has had full opportunity to rebut the presumption of the emergency planning rule and the Board's
ruling that, in the absence of coming forward with evidence to the contrary, the
Board will infer with respect to each relevant issue, that the Commonwealth's
response to a radiological emergency at Seabrook will be adequate. Th. 15,319,
15,487-88, 15,508-09.
C.

Applicants' Case

10.30. Applicants offered the testimony of a panel of witnesses consisting
of: Anthony M. Callendrello, Manager, Emergency Preparedness Licensing,
New Hampshire Yankee (Qualifications, ff. Th. 17,318); Catherine M. Frank,
Emergency Planner, Impell Corporation (Qualifications, ff. Th. 23,530); and John
G. Robinson, Director of Environmental Engineering, Yankee Atomic Electric
Company (Qualifications, fr. Th. 23,531). Appl. Reb. No. 21, ff. Th. 23,537,
passim. The Board finds these witnesses competent to testify with respect to
the areas they addressed.

HI Presumably the Canrnonwealth papers =cived into evidence were obtained from the Commonwealth through
discovery. If the Canrnonwcalth produced "outdated" papers but not those IUpCfScding the outdated papers. it
ClMet be heard to complain that the record is aWc.
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10.31. In particular, the Board notes that Messrs. Callendrello and Robinson
between them have at least 26 years of experience working directly with Commonwealth officials in emergency planning for nuclear power plants. n. 23,598602. In addition, Mr. Robinson - whose ORO position is as liaison to the
Massachusetts Department of Public Health - is one of the individuals whom
the Commonwealth has designated to be called upon to respond to a radiological emergency at the other power plants in the state, albeit not with respect to
Seabrook. See Appl. Exh. 59, at 21; n. 23,602.
D.

Commonwealth's Existing Capabilities

10.32. Applicants' panel explained in detail the existing capabilities in the
emergency planning area of the Commonwealth of Massachusetts. Appl. Reb.
No. 21, supra, at 1-23. The Commonwealth's Comprehensive Emergency
Response Plan (CERP), Rev. 1, 6/15/84, Applicants' Exhibit 57, provides
the structure of the state emergency response organization and outlines the
responsibilities of state and local governments in responding to an emergency.
Appl. Reb. No. 21, supra, at 2.
10.33. The CERP, page ONE-70, addresses the purpose of the HazardSpecific Supplements to the CERP:
The procedures set fonh above in Part One of this Plan represent a standardized response
to the full range of disasters to which the Commonwealth is known to be vulnerable, and
are sufficiently generalized to be effective in the event of undefined emergency situations.
The Hazard-Specific Supplements included in this Attachment are intended to amplify the
general procedures and responsibilities of Part One proper.

Appl. Reb. No. 21, supra, at 2.
10.34. Hazard-Specific Supplement No.6 (pages ONE-96 through ONE-99
of the CERP) establishes that "[b]asic responsibility and authority for dealing
with any type of accident involving nuclear materials is assigned by law to
the Department of Public Health and exercised through its Radiation Control
Program" and that
Coordinating the preparation and execution of contingency plans of local governments and
State agencies so as to carry out the recommendations of the Commissioner of Public Health
is the responsibility of the Secretary of Public Safety and, under Chapter 639 of the General
Laws, is carried out through the Massachusetts Civil Defense Agency.

Appl. Exh. 57, at 105, 106; Appl. Reb. No. 21, supra, at 3-4.
10.35. In addition, this Supplement identifies, at ONE-98, response by
Commonwealth NIAT:
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The Department of Public Health in coopcrl1ion with the Massachusetts State Police, operated
[.ric] a well-tested system of responses to the threat or occurrence of nuclear incidents.
This response, led by the Radiation Control Program of the Ocpartment of Public Health,
is conducted by Nuclear Incident Advisory Teams (NIA1), with assistance from the State
Police on both initial alerting and emergency response.

Appl. Exh. 57, at 107.
10.36. The CERP establishes the formal organization, responsibilities, and
interfaces on state and local levels for emergency response within Massachusetts.
Development of the Commonwealth's Radiological Emergency Response Plan
(RERP Appendix 3 to Hazard-Specific Supplement 6 of the CERP) was initiated
in 1975 to provide guidance to state and local officials for responding to
radiological emergencies at Pilgrim, Yankee (Rowe), and Vermont Yankee
nuclear power plants. Appl. Reb. No. 21, supra, at 4.
10.37. The RERP was developed as an appendix to the Massachusetts CERP
to reflect
the fact that radiological emergencies at nuclear facilities are tpecialized kinds of emergencies. However, they have much in common with both namral disasters and emergency
simations caused by man. Many of the emergency response functions which must be carried
out (warning. coordination of emergency services. etc.) are common to all emergencies.

RERP, 4/86, Appl. Exh. 55, at 5.
10.38. Guidance in the 1975 RERP included provisions for evacuation,
reception centers, and incorporation of American Red Cross response for all
three plants. AppI. Reb. No. 21, supra, at 4.
10.39. A substantial upgrade to the RERP was undertaken in 1979 incorporating the 10-mile plume exposure and 50-mile ingestion pathway planning zone
guidance from NUREG-0396 and expanding sections on warning and communication, coordination of emergency operations, public information, and accident
assessment. rd. at 4-5.
10.40. Local communities were recipients of copies of the RERP as well
as area and local plans in December of 1979. The RERP became effective
December 31, 1979. rd. at 5. A section of the RERP contains plans for the
Seabrook Station. Appl. Exh. 55, at 5.
10.41. The 1979 RERP was considered by the Massachusetts Civil Defense
Agency (MCDA) to "form an excellent base for the Seabrook area work.," and
was projected to "progress in coordination with officials of the State of New
Hampshire, with whom Massachusetts (and Vermont) have been working closely
on plans for the Vermont Yankee nuclear power station. Appl. Reb. No. 21,
supra, at 5-6.
10.42. Planning by the Commonwealth, in conjunction with the utility,
for the Massachusetts communities in the Seabrook plume exposure EPZ was
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initiated early in 1982. A prototype local plan was completed in October 1983.
Later in 1983, MCDA established a task force to revise and complete local
plans. During 1984, emergency planning coordination meetings were attended
by representatives of Seabrook Station, FEMA, NRC, Massachusetts, and New
Hampshire. Late in the year, revised local plans and a revision of the RERP
were submitted to FEMA Region I for technical review. [d. at 6.
10.43. By mid-1985, emergency planning committees composed of public
safety officials and members of the public were established in the Massachusetts
EPZ communities. Planning assistance to state and local officials was provided
by personnel under contract to the Commonwealth. Worle continued on the
development of the Seabrook-specific state plan, the Area 1 MCDA plan, and
plans and implementing procedures for all six EPZ communities and two host
communities. These plans were sufficiently advanced that the Commonwealth
Secretary of Public Safety requested that FEMA perform a technical review of
them in February 1986. FEMA and NRC representatives performed that review
and presented their findings to the Commonwealth in April 1986. The State,
Area I, and local plans were all revised to incorporate the results of the technical
review. Appl. Reb. No. 21, supra, at 6-7.
10.44. During the period when these plans were undergoing development,
other activities were also progressing. Training of Area I and local responders
was ongoing, and at the time the Governor called a halt to all Seabrook-related
activities, at least 500 persons including municipal Civil Defense, Department
Heads, School and Special Facility, Fire, Police, Emergency Medical Services,
and Public Works personnel had received some training. 'Ii'aining was also
conducted for approximately 100 Essex County Sheriff's Department Deputies.
All six Massachusetts EPZ communities are within Essex County. Further,
NHY provided substantial equipment to state and local responders to improve
their communication, emergency management, and radiological monitoring
capabilities.
10.45. The formal Town Meeting vote by the Town of Amesbury on
November 18, 1985, to refuse to participate in completing their local radiological
emergency response plan led MCDA to authorize development of a state
compensatory plan for nonpartiCipating communities. A draft of the plan
was developed to "define and establish response of the Commonwealth of
Massachusetts for radiological emergencies at the Seabrook Station in [sic]
behalf of one or more municipalities when municipal response is unable to
function or is impeded or impaired by natural or man-made disasters or other
conditions." Appendix 5, Compensatory Response Plan, Area I, MCDNOEP,
Radiological Emergency Response Support Plan for Seabrook Nuclear Power
Station, 1986, at 1. To provide the capability to respond in support of any of
the six Massachusetts communities, Attachments 5-A through 5-F of this plan
contain information summaries for each of the six communities.
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10.46. Following the accident at Chernobyl, the Governor of Massachusetts
ordered a halt to all Seabrook-related implementation activities on April 29,
1986. MCDA halted contractor planning activities on June 13, 1986. The
Governor announced his refusal to allow any further state or local planning for
Seabrook Station on September 20, 1986. AppJ. Reb. No. 21, supra, at 7-8.
10.47. The Commonwealth of Massachusetts has been prepared to respond
to a radiological emergency for over a decade. A structured state response
organization is in place and has been trained and tested in response to simulated
emergenCies at Pilgrim, Yankee (Rowe), and Vermont Yankee nuclear plants.
Between 1982 and the present, the Commonwealth organization has participated
in twelve FEMA graded exercises for these plants. Facilities and equipment
in place to support response to these plants are equally available to support
a coordinated response with the New Hampshire Yankee Offsite Response
Organization during an emergency at Seabrook Station. [d. at 8-9.
10.48. In addition, Executive Order No. 144 was issued by Governor
Dukakis on September 27, 1978, "as a necessary preparatory step in advance
of actual disaster or catastrophe and as part of the comprehensive plan and
program for the Civil Defense of the Commonwealth." Executive Order No. 144,
Attach. B to Appl. Reb. No. 21, supra. The Order further establishes that:
Each secretariat, independent division, board, commission and authority of the Government
of the Commonwealth (hereinafter referred to as agencies) shall make appropriate plans
•.• for maintaining or providing services appropriate to the agency which may be required
on an emergency basis. Each agency shall make appropriate plans for carrying out such
emergency responsibilities as may be assigned by this Order or by subsequent Order. • •
and for rendering such additional emergenCy assistance as the Secretary of Public Safety and
the Civil Defense Agency and Office of Emergency Preparedness may require.

The Order also directs the promulgation and issuance of a Comprehensive
Emergency Response Plan which constitutes "official guidance for operations
for all agencies and political subdivisions of the Commonwealth in the event of
an emergency or natural disaster." [d.
10.49. The CERP, at pages One-13 through ONE-25, assigns ''responsibilities for specific State agencies with clear-cut emergency roles and responsibilities ••• under the provisions of Executive Order 144." Appl. Exh. 57, at 21.
Eleven executive-office-Ievel agencies and twenty-eight division, department, or
commission-level organizations are identified. "Responsibilities are further developed, and procedures for carrying them out, are detailed in the Functional
Annexes to this State Plan." [d. at 18.
10.50. Moreover, actions the Commonwealth would take to protect the
public in the event of a radiological emergency at Seabrook Station are identified
in Massachusetts Attorney General's Answers to NRC Staff's Third Set of
Interrogatories and Requests for Production of Documents, 12/19/88. At pages
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2 through 7 of that document. the Attorney General descnoes the anticipated
responses of eleven state agencies or departments. AppL Reb. No. 21, supra, at
10-26.
10.51. In cross-examination the Massachusetts Attorney General attempted
to demonstrate limitations to the Commonwealth preparedness and capabilities,
as we note below.
10.52. Since June 1986, there has been no planning or updates by the
Commonwealth of site-specific radiological emergency TeSP.Onse plans for Area
I and the six Massachusetts towns in the Seabrook EPZ. Tr. 23,617-19.
10.53. A draft plan for Newburyport was prepared in October 1983. It
was intended to be a model plan for other communities as well. 'It. 23,626-28.
The Massachusetts Attorney General asserts that the age of the plan renders
the ''model'' plan suspect and inadequate. He does not explain why age alone
would have that effect. He also flatly misrepresents the record when he alleges
that the drafter of the model plan had his work rejected by Applicants and that
there was apparent incompetence in the drafting of the plan. [d.; see MAG PF
10.1.20.B.
10.54. Four months of training in radiological response were provided to
Area I and Seabrook EPZ local officials and responders. This training ended in
March 1986, and no radiological training, drill, or exercises for Seabrook have
been provided for government officials since that date. There have been general
disaster drills since then and exercises for the other nuclear sites covered by the
Commonwealth RERP, however. Tr.23,631-32.
10.55. As noted above, in ~986, Massachusetts had begun to dIaft a
compensatory plan for Massachusetts EPZ municipalities near Seabrook who
were unable or unwilling to respond The plan was usable in 1986 and some
portions of the plan are still current. The draft plan has not been updated, tested;
drilled, or exercised since that date. 'Ii: 23,632-34.
10.56. The SPMC has modified certain provisions and' procedures from
those appearing in the 1986 draft compensatory government plans. Thlffic
control points have changed very little, but the modifications include some
revised traffic control points. Tr. 23,633. There are ,small changes in access
control points (Tr. 23,655, 23,657), and a change of the location of reception
centers. Tr. 23,694.
10.57. The draft compensatory plan of 1986 is not today readily available.
to most of those in the State Police command structure. The plan is not available'
at all to any of the Troopers in their vehicles. Tr.23,657-58.
10.58. Applicants' witness, Mr. Robinson" suggested that it would be' ani
adequate response to a Seabrook emergency for State Police to "generally follow'
the procedures that they use in everyday course of business" ('It. 23,636), even,
though Massachusetts State Police north, of Boston, and west 50 miles, have
not participated in nuclear preparedness drills· and exercises. 'It. 23,638-39;,
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Slate facilities and equipment identified for other nuclear sites would not be
immediately available for a Seabrook emergency, due to the distance from those
plants. 'It. 23,643.
10.59. Applicants' panel testified that slate and local officials will generally
follow the SPMC by utilizing provisions in the SPMC for determining and
implementing protective actions, implementing traffic control, use of reception'
and host facilities, monitoring/decontamination facilities, and transportation
opemtions. It is not necessary for slate or local officials to insert themselves into
the ORO and follow the specific mechanics of all SPMC procedmes. Tr.23,91618, 23,990-24,016. The argument by the Massachusetts Attorney General that
Slate and local officials will not be able to follow the SPMC in those modes
not intended for them to follow is a lautology. MAG PF 10.1.21. It was first
rejected by the Board at the contention screening Slage, and we reject it now.
10.60. There is no conceptual difference between the Commonwealth's
responding to a radiological emergency at Seabrook and its responding to a
radiological emergency at any of the other three nuclear plants for which it does
have specific plans. The response would be handled under the same state plan
that has been exercised about twelve times at the other nuclear plants. The same
emergency responders, including-bigh-Ievel officials of the Department of Public
Health and Civil Defense' Agency would opemte their posts. The same people
would constitute the NIAT teams in responding at Seabrook. 'It. 23,634-35.
10.61. Although the Applicants have made a substantial good-faith attempt
to secure and retlin the coopemtion of the Commonwealth' in emergency
planning, the'position of the Commonwealth has been"since September of 1986,
that no state or local planning will be'undertaken'for an emergency at Seabrook.
AppI. Reb. No., 21, supra. at 24 and Attach. F; 'It. 23,669. The Attorney
General's response to this: point includes the allegation, unproven either way
. in this proceeding, that the six local EPZ governments, independently reached
their own'position with respect to Seabrook planning. MAG PF 10.1.23. But
in any event, the matter is irrelevant to the issue of whether the Applicants have
made' a good~faith effort to I secure and retain the coopemtion of the relevant
governments.

E.

Modes of the SPMC

10.62. Because it incorporates and' expands upon the emergency planning
in place prior to state and local withdrawal, the SPMC constitutes an outgrowth
of the Commonwealth's identification in 1986 of the need for a compensatory
response plan for nonparticipating' Massachusetts communities. Slate-level
withdrawal from the planning process dictated that the utility-sponsored plan
would have to incorporate the capability to compensate for response actions of
both state and local levels; of 'government as well as to commit all necessary
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resources and accommodate any degree of governmental response. ''To ensure
a smooth integration, this plan has been developed to be consistent with
the Commonwealth of Massachusetts Radiological Emergency Response Plan
(RERP) which is currently used for the operating nuclear power plants located in,
or within 10 miles of, the Commonwealth's boundaries •••tt (SPMC, at 1.2-2),
and "in particular with the generic sections A and B which describe the Statewide
radiological emergency response program" (id. at 1.3-1). Appl. Reb. No. 21,
supra, at 25-26.
10.63. Mode 1 through Full Mode 2 implementation represents a spectrum
of response integration as described in the SPMC at 1.1-2:
The compensatory actions which are delineated in this pIan can range from supporung
requests for augmented personnel and resources' to performing emergency response actions
or implementing the total response in place of those organizations.

The SPMC provides Mode 1 and Mode 2 levels of operation to allow for
integration of Massachusetts and ORO resources in response to an emergency
at Seabrook Station. As noted, the Commonwealth participated extensively in
radiological emergency preparedness in support of the two nuclear power plants
in the state as well as for one in the State of Vermont. During a Seabrook
Station emergency, this preparation will provide the basis of a planned Mode
1 response. The fundamental concepts of emergency classification, protective
action decisionmaking, and public notification are well understood by personnel
from the Massachusetts Civil Defense Agency and Department of Public Health,
and guidance is available to them in the Commonwealth's CERP. This statement
is supported by Massachusetts Attorney General's Answers to NRC Staff's Third
Set of Interrogatories and Requests for Production of Documents, 12/19/88, at
4, 5, and 6, respectively, which states:
Because there are presently no specific emergency plans for responding to a Seabrook
emergency. • •• DPH NIAT members would respond to an emergency by relying on
previous training and experience in handling emergencies at other nuclear power plants.
The MCDA would, upon authorization, utilize ad hoc measures as determined by the Director
or his designee. MCDA would look to the CERP for guidance. • • rely on professional
experience • • • •

10.64. Therefore it is expected that during an emergency, Massachusetts
officials will have the capability to evaluate the situation rapidly and implement
those actions that are in the best interests of their citizens. The decisionmaking
exercised by the Commonwealth determines the ORO's level of response.
Appl. Reb. No. 21, supra, at 28.
10.65. Standby Mode is instituted to provide Massachusetts with the option
for response implementation using resources of its own that the Commonwealth
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deems adequate. During Standby, the ORO continues to perform accident
assessment analyses in concert with the Seabrook Station onsite Emergency
Response Organization (ERO) and the State of New Hampshire. The ORO
maintains a state of readiness during this mode by having personnel report
to their assigned locations to enable rapid support of the Commonwealth's
response. No authority is required to implement Standby Mode. [d. at 28.
10.66. In Mode I, the ORO responds to requests for resources to support
the Commonwealth's planned response. This action is consistent with the stated
position of the Commonwealth that it will utilize whatever resources it feels
are necessary to protect the public health and safety. The Commonwealth's
response, and that of local communities, is not ad hoc under Mode 1 operation.
Mode 1 recognizes that state and local officials will respond to the extent
possible to protect the public and anticipates that such response will be in
accordance with the established emergency response plans of the Commonwealth
and the local communities where such plans exisl These plans all demonstrate
that decisionmaking structures are in place. [d. at 28-29.
10.67. It was asserted that the Commonwealth's response, if it uses Mode
I, will be ad hoc in nature; however, if the Commonwealth is following some
plan (the COmmonwealth's or the SPMC), using predefined resources, including
NHY's, this would not be an ad hoc response. Tr.23,979.
10.68. In Mode 2 operation the plan is that the ORO would be authorized
by the Commonwealth to take responsibility for specific functions, which may
include the following: activation of public notification system and broadcast
of Emergency Broadcast System (EBS) messages, recommending protective actions to the public for both plume and ingestion exposure pathways, recommending recovery and reentry actions to the public, directing traffic, performing
access control, and removing obstructions (including private vehicles) from roadways. Once authorization is granted, for any or all areas of implementation, the
necessary activities are carried out by the ORO. AppI. Reb. No. 21, supra, at
32.

F.

1988 FEMA Graded Exercise

10.69. The FEMA graded exercise assumed a Mode 2 operations status.
Objective 37 of the exercise was mel This objective required that the ORO
demonstrate the capability of utility offsite response organization personnel
to interface with nonparticipating state and local governments through their
mobilization and'by providing advice and assistance. Appl. Exh. 43F, at 24042.
10.70. During the exercise of the SPMC, FEMA staffed a Control Cell with
controllers playing the role of the Governor of Massachusetts and other state
officials. Tr. 21,738. However, the role of the government players was very
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limited. They informed the ORO liaisons that the Commonwealth and local
communities would not respond to the emergency. The FEMA Control Cell
would not commit any state or local resources or personnel to assist in the ORO
response. However, legal authority was granted by the simulated state official
for ORO to appropriately respond. Therefore it was appropriate to assume a
Mode 2 operations status. Appl. Exh. 43F, at 241-42 (Exercise Report). Thus
there was no government response, simulated or otherwise, for FEMA to grade.
10.71. The Attorney General invites the Board's attention to the fact that
actual communication and coordination among state and local government
officials and ORO were not demonstrated in a qualifying, "full participation"
exercise. See n. 22,929-32. Local Massachusetts government EOCs did
not participate and were not involved in initial notification procedures. The
Commonwealth did not deploy representatives to the local government EOCs.
Local EOCs were not available for local liaisons to go to. Actual communication
with the command structure in the Commonwealth, including with the Governor
or his representatives, did not occur. Instead Applicants were forced to do that
through a FEMA Control Cell. n. 22,931. The briefing process, including
information on the status of ORO and protective action recommendations,
between ORO and Commonwealth officials was simulated and was not actually
demonstrated by these officials in the exercise. The actual process of requesting
legal authority to implement ORO activities did not occur ('Ii". 22,932), although
Applicants recognized this as a "long procedure" involving the determination of
the government's response. Massachusetts school districts did not participate in
the exercise. See Tr. 22,929-32; MAG PF 10.1.32.A - B.
10.72. FEMA found that protective action decisions and implementation of
these decisions were coordinated effectively with all appropriate organizations.
Appl. Exh. 43F, at 203 (Exercise Report).
10.73. The Attorney General, however, would have the Board find that the
FEMA review of the SPMC did not include an evaluation of Mode I or Mode
2 ''partial" of the SPMC, the primary modes that should have been, but were
not, evaluated to measure the communication and coordination among ORO and
the governments. MAG PF 10.1.2.B, citing Appl. PF 1.20; MAG PF 10.1.2.A.;
Jones Dir., supra, at 7,9.
10.74. Moreover, according to the Attorney General, the FEMA review of
the June 1988 Exercise did not include an evaluation of whether Mode I or Mode
2 Partial could be implemented. FEMA did not even simulate coordination and
deployment of state and local resources as part of the emergency response.
Appl. PF 1.20; Appl. Exh. 43F, at 242. The Attorney General contends further
that no coherent rationale is provided for FEMA's abdication of its responsibilities to verify the implementability of the SPMC by exercise, under modes
requiring a coordinated response. MAG PF 10.1.2.C, citing 44 C.P.R. § 350.9.
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He complains that FEMA never reviewed the adequacy of any governmental
response capabilities at all during the exercise. MAG PF 10.1.2.C.
10.75. The Attorney General would have us conclude that FEMA's limited
simulation of government response does not demonstrate the adequacy of the
response of ORO and the governments in an actual emergency; further that
FEMA participation in the exercise cannot measure the adequacy of response
by those government officials who did not so participate. MAG PF 10.1.32.C.
10.76. The NRC Staff explains,82 however, that FEMA's objective (Objective 37) was only to demonstrate the ORO's capacity to interface, i.e., to provide
advice and assistance to the Commonwealth and the Massachusetts EPZ communities. Tr. 21,666-67; Appl. Exh. 43F, at 240 (Exercise Report). FEMA's
witness, Mr. Donovan, would not accept the premise of the Attorney General
that exercising the SPMC in Mode 2 ignored Mode 1 and Partial Mode 2. The
mode designations are merely convenient labels for a response pattern after a series of decisions have been made. The SPMC modes are not a conscious means
to force the governments or responders to fall into one category or another.
Tr. 22,384-93. In any event it was not possible to evaluate the actual response
capabilities of the local governments themselves (under Mode 1 and Mode 2 Partial) because they refused to participate. As Mr. Donovan succinctly explained,
FEMA "made no conjecture on something we cannot observe." Tr.22,389.
10.77. FEMA's decision to exercise the SPMC assuming the nonparticipation of the governments was conservatively sound. Obviously, in an actual emergency, with government participation, the response would be beUer. Tr. 18,432,
18,442, 18,444-45, 18,459-61, 18,471-72, 22,389. The Massachusetts Attorney
General's criticism of FEMA for not evaluating some kind of response of state
and local governments is frivolous given the often-repeated refusal of the Commonwealth and Massachusetts EPZ communities to participate in radiological
emergency planning for Seabrook.

G.

ORO Liaison Functions

10.78. Liaison functions are an important part of the SPMC's compensatory
provisions. Liaison functions are specifically designed to establish and maintain
immediate communication with state and local organizations, thereby enhancing
the coordination of emergency response activities and compensating for the lack
of Seabrook-Station-specific planning and training by state and local responders.
Appl. Reb. No. 21, supra, at 36.

82 NRC Staff'. Supplemental Proposed FlIIdings of Fact and Conclusions or Law with Respect to SPMC and
Exercise Contcnlions. at 36-37. August 31. 1989. Su citation correction contained in letter Crom NRC Staff
Anorney Sherwin Twlc to Ihe Board, dated Septrnlber 11. 1989.
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10.79. State Liaison functions are divided among three liaisons: two who
are expected to establish communications and coordinate joint ORO/MCDA activities at Emergency Operations Centers at Framingham (State) and Tewksbury
(Area 1), and one who is expected to establish communications and coordinate
joint ORO/Massachusetts Department of Public Health activities. These State
Liaisons will report to the two MCDA EOCs and to the appropriate MDPH
office. [d.
to.80. Major responsibilities of the Local EOC Liaisons are to: establish
communications with the Local EOC Civil Defense Director/Senior Local EOC
Official, or other local official as listed in SPMC, Appendix }I, New Hampshire
Yankee Offsite Response Communications Directory; apprise the local EOCs
of current event classification and plant conditions; request the status of local
community response capabilities; explain the capabilities of the ORO (SPMC
at 2.1-22); and provide such additional services for local emergency workers
and institutionalized individuals who cannot be evacuated. SPMC at 2.1-23.
The Local EOC Liaison will report to the local community EOC and function
from that location, thereby eliminating the need for communications by the local
governmental responders to equivalent ORO personnel. SPMC § 3.5, at 3.5-2
explains the issuance of extra dosimetry to the Local EOC Liaisons for use by
the local community's emergency workers. Appl. Reb. No. 21, supra, at 37.
to.81. State and Local EOC Liaisons are issued copies of the SPMC,
including Appendix M, NHY Offsite Response Emergency Resource Manual,
and Appendix J, NHY Offsite Response Traffic Management Manual, for their
reference in advising government officials on the capabilities of the ORO. These
volumes, as well as appropriate maps and sample EBS messages, are taken to
the state or local offices by the Liaisons for use by them and by local officials
in integrating response to an emergency. These materials contain the Seabrook
EPZ-specific information in the unlikely event they are otherwise unavailable
because of state and local nonparticipation in the planning process. [d. at 37-38.
10.82. The Massachusetts Auorney General points to these liaison activities
as evidence itself of the ad hoc, unplanned response contemplated by the
SPMC. MAG PF 10.1.37. Thus we have again the familiarly circular argument
that: (1) since the Commonwealth refuses to plan, exercise, or train for an
emergency at Seabrook, (2) the SPMC sets up a liaison procedure to compensate
for the Commonwealth's refusal to prepare, (3) which liaison procedure then
becomes evidence of the Commonwealth's failure to prepare and the SPMC's
respective deficiency. With this quality of analysis, we understand better why the
Massachusetts Attorney General needed additional pages of proposed findings
to present his case.
10.83. Local and State EOC Liaisons are available to state and local
governments to explain both the roles assigned to these organizations in the
SPMC and the capabilities for expanded response. By using SPMC Tables
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2.2-1 and 2.2-2. Liaisons can explain which local and state government levels
correspond to the command and control functions of the NHY Offsite Response
Organization. Appl. Reb. No. 21, supra, at 38.
10.84. No state or local emergency response personnel are required to communicate or coordinate actions with individual counterparts in the utility organization because the contact point at each state or local EOC is the ORO Liaison.
The SPMC, however, does not preclude such one-to-one communication. Rather
than being either cumbersome or time-consuming, as alleged by Intervenors,
such communications by the Commonwealth or local communities for specific
assistance would require contact with, at most, approximately ten ORO personnel other than the Liaisons. The presence of Commonwealth representatives at
the EOC or the EOF further enhances communications between organizations.
[d. at 39.
10.85. Knowledge of the overall structure, function, operation, and available
resources of the SPMC is ensured through the training required for State and Local EOC Liaison positions. All Local and State EOC Liaisons receive a total of
approximately 15 hours of classroom training in: Emergency Plan Overview,
Emergency Management, Transportation, Procedure Checklists, Tabletop, Pr0tective Action Decisionmaking, and Communications. Local EOC Liaisons receive an additional hour of training in Staging Area Operations. State Liaisons to
the Department of Public Health receive Dose/Accident Assessment, Dosimetry
Recordkeeping, and EOC Operations, totaling an additional 7 hours of training.
State Liaisons to the Civil Defense Agency receive EOC Operations training (1
hour) in addition to the 15 hours all Liaisons receive. In addition, a guidance
document has been prepared detailing the anticipated Commonwealth response
to an actual emergency, based on the information supplied by the Commonwealth and local communities during discovery. Copies of the state and local
plans and other guidance material cited will be placed in the ORO EOC and the
Staging Area for reference. Training on this detailed anticipated response will
be conducted for appropriate positions in the ORO, including State and Local
EOC Liaisons. [d. at 3940.
10.86. Drills and walk-throughs in which State and Local EOC Liaisons
have participated also provide for ORO personnel significant training on the
overall functions of the ORO. FEMA has found that the Liaisons adequately
demonstrated their ability to interface with nonparticipating state and local
governments through their mobilization and by providing advice and assistance
during the 1988 Graded Exercise. [d. at 40; Appl. Exh. 43F, at 24042 (Exercise
Report).
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H.

Miscellaneous Findings on Coordination

10.87. SPMC contemplates that even in Mode 2, the government will
continue to provide normal services in such areas as security, law enforcement,
fire, and public health. Appl. Reb. No. 21, supra, at 41-46.
10.88. The SPMC assigns no responsibility to local rescue agencies to
effect evacuation of individuals from institutions in the event of an emergency
at Seabrook Station. The SPMC provides adequate resources and personnel
to accomplish evacuation without reliance on local resources. If large-scale
evacuation of individuals is removed as a local-level responsibility, local rescue
agencies will not be called upon to perform any services except those falling
within their normal capabilities. ld. at 47.
10.89. Mutual-aid agreements among communities to provide assistance to
the six communities in the Massachusetts segment of the EPZ are not limited
to agreements among these six communities or with New Hampshire EPZ
communities. For example, aid is available, assuming in specific instances that
the resources are not otherwise engaged, to the six Massachusetts communities
in the case of fire from additional communities such as Haverhill, Rowley,
Groveland, Georgetown, Methuen, Ipswich, Andover, Boxford, Lawrence, North
Andover, and Middleton, all of which are outside the Seabrook plume EPZ.ld. at
48-49 and Attach. I. See also Te. 25,578-81.
10.90. The SPMC does not rely on the use of the Commonwealth's communication systems, laboratory facilities, or government-owned or operated
local EOCs; nevertheless, extensive facilities of these types are available.
AppI. Reb. No. 21, supra, at 51-57.
10.91. The SPMC has been drafted with a view to coordination with the
various local governments. [d. at 57-59.
10.92. There is no need for communication between ORO and its contracted
support organizations as to the mode in which the plan is operating, because
these organizations remain under the command and control of ORO. ld. at 5960.
10.93. To clarify the definition of "support organization," 2.0 of the SPMC
will be revised to remove the reference to local governmental organization
functions under the heading "Support Organizations." [d. at 59.
10.94. The SPMC has provisions for coordination with the Massachusetts
State Police in the event of an emergency, based upon April 1986 procedures.
ld. at 60-63; Te. 23,655.
10.95. IP 2.14 will be revised to direct the Offsite Response Director to inquire specifically whether MDPH and MCDA intend to dispatch representatives
to the Offsite Response EOC. Appl. Reb. No. 21, supra. at 62.
10.96. SPMC has adequate provisions to ensure coordination to the extent
necessary with ORO and the Stale of New Hampshire. [d. at 63-66.
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I.

Rulings of Law and Conclusions on Coordination

10.97. There is reasonable assurnnce of adequate coordination between
ORO and state and local responders in all modes of the SPMC.
10.98. No lack of state or local resources has been shown to exist, let alone
one that could prevent there being reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency at
Seabrook Station.
10.99. In the event of an emergency at Seabrook Station, the Commonwealth and its political subdivisions will follow the utility plan by either (1)
delegating authority to ORO for a full Mode 2 response by ORO; (2) responding pursuant to their best efforts, which may be to follow their own plans, while
calling upon the ORO for resources as needed, as contemplated in Mode 1; or
(3) some degree of partial response and partial delegation, pursuant to Mode 2
Partial.

11.

MISCELLANEOUS EXERCISE CONTENTIONS WITH
RESPECT TO SPMC

11.1. Contention MAG EX-2 alleges that the New Hampshire Yankee
Offsite Response Organization (ORO) did not attempt to demonstrate that it
could muster the appropriate vehicles and personnel for the timely and proper
evacuation of patients from Massachusetts EPZ hospitals, nursing homes, and
other special facilities. It also alleges that the exercise failed to test the
preparedness of the bus, ambulance, and wheelchair van companies for the
evacuation of patients. Contentions Memo. at 94.
11.2. Similarly, Contention MAG EX-2I, Basis B, alleges that the scope
of the exercise was insufficient because only one of the ambulances relied on
by the NHY ORO to transport contaminated injured persons was tested.
11.3. Because of the alleged infirmities outlined in his contentions, the
Attorney General asserts that the June 1988 Seabrook Exercise was inadequate
because it was not a "full participation" exercise under the requirements of 10
C.F.R. Part SO, Appendix E, § IV.F.I, and interpreted by the Commission in
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB903, 28 NRC 499 (1988), and Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit I), ALAB-900, 28 NRC 275 (1988). MAG PF 1l.1.l.AI.G.
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A.

Background

11.4. A radiological emergency preparedness "exercise" is a test of the
implementability of a licensing applicant's radiological emergency response
plan. The Federal Emergency Management Agency (FEMA) requires exercise
participants to demonstrate the implementation of a plan in order to judge
the overall adequacy of a plan. These demonstrations are evaluated against
"exercise objectives" based on the offsite planning standards contained in
44 C.F.R. § 350.5. FEMA's exercise objectives are contained in Guidance
Memorandum (GM) EX-3, "Managing Pre-Exercise Activities and Post-Exercise
Meetings," and its amendment, issued on March 7, 1988. Donovan Dir.,
ff. Tr. 21,653, at 2; see also Tr. 21,713, 22,243, 22,255-56.
" 11.5: The requisite parameters, i.e., "scope" of a prelicense or qualifying exercise, are enunciated in 10 C.F.R. Part 50, Appendix E, § IV.F.l, which
requires "[a] full participation exercise which tests as much of the. . . emergency plans as is reasonably achievable without mandatory public participation."
"'Full participation' includes testing the major observable portions of the onsite and offsite emergency plans and mobilization of State, local and licensee
personnel and other resources in sufficient numbers to verify the capability to
respond to the accident scenario." [d., n.4.
11.6. Prior to the exercise, those components of the major observable portions of the plans found to be impacted by external influences are (and here were)
reviewed and discussed by the Applicants' and FEMA's representatives to ~nsure
that these components would be demonstrated to the extent reasonably achievable or necessary to test" their ability to be implemented. Appl. Reb. No. 23,
ff. Tr. 22,702, at 17.
11.7. The "extent of play" represents FEMA's best judgment as to what is
required to demonstrate the adequacy of the plan. Tr. 21,722-23. The expected
demonstrations are defined by extent-of-play agreements between FEMA and
the exercise participants outlining the manner in which a particular response
function will be demonstrated. Donovan Dir., supra, at 2 and Attach. A.

B.

The June 1988 Seabrook Exercise

11.8. With respect to FEMA's evaluation of the exercise, FEMA presented
its witness Mr. Richard W. Donovan. As we have found above, Mr. Donovan is
thoroughly competent to give testimony concerning FEMA's involvement with
the SPMC. Mr. Donovan, who ran the June 1988 graded exercise for FEMA,
has 15 years' experience in directing radiolOgical emergency plan exercises
{Tr. 21,858) and has directed over sixty such exercises over that time period
(Tr. 22,671).
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11.9. With respect to the Attorney General's contentions (and other Intervenor contentions, as we discuss in Section 12, infra), the Applicants presented
a panel of witnesses consisting of: John W. Baer, Emergency Planning Specialist, Aidikoff Associates (Qualifications, ff. Tr. 22,695); Anthony M. CallendrelIo, Manager, Emergency Preparedness Licensing, New Hampshire Yankee
(Qualifications, ff. Tr. 17,318); and George R. Gram, Executive Director of
Emergency Preparedness and Community Relations, New Hampshire Yankee
(Qualifications, ff. Tr. 22,694). Appl. Reb. No. 23, supra, passim. We find
these witnesses well qualified to give the testimony they presented.
11.10. Development of the extent of play for the Seabrook exercise involved
the design of exercise activities that would demonstrate, test, and verify the
capability of particular offsite emergency response functions relied upon in the
offsite response plans for Seabrook Station. The extent of play for the exercise
was designed to conform with FEMA guidance which states: "The degree
of demonstration of individual exercise objectives should test the workability
of that aspect of the plan." (Emphasis added.) GM EX-3 Amendment, at 3.
Appl. Reb. No. 23, supra, at 12.
11.11. FEMA's view is that response functions should be demonstrated
to the extent reasonable and feasible. FEMA assumes that responders know
how to perform those functions which are among their normal daily duties
and, therefore, an adequate demonstration of those functions does not require
an extensive deployment of resources. Tr. 22,404-05. It is more important
to perform an extensive evaluation of emergency-specific response functions,
which involve procedures and duties with which the responders would not be
familiar on a normal daily basis and which would not be performed if it were
not for the emergency or exercise. [d. FEMA witness Richard Donovan stated
in cross-examination:
In the areas where response functions are done day-to-day by persons such as the ability to
drive a bus from A to B; the transport of medical persons by ambulances. In this regard we
assumed that these people know how to do their job. They're functioning every day in that
area. And therefore an adequate demonstration of those functions does not r.:quire extensive
deployment of resources. We are testing the tools. We are testing the process. We are testing
the mechanism. If a person's emergency response assignment is something that is called for
only by the exercise, and day-to-day their job is completely different than what they do in
their emergency assignment and then we ask for a more extensive demonstration to verify
that the people are trained and the people fit into the response organization as called for by
the response plan.••• But in MS-l hospitals the ambulance drill is part of that component
where we transported an injured contaminated person. The Agency's guidance is very clear
that one ambulance, one victim, one hospital is all that's necessary to meet the needs of the
exercise. In most cases they leave it to the judgment of the regional staff, because we're
the ones who are in the best position to know what the plan calls for, with whom in that
plan are identified to be responders. And of that set of responders, how many perform their
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emergency functions on a daily basis and how many only perform their emergency functions
as part of the exercise or drill or training program.

n. 22,405-06.
11.12. FEMA, during its preexercise evaluation of the SPMC, conducted a
survey of transportation resource providers. Appl. Reb. No. 23, supra, at 26-27
and Attach. H.
11.13. FEMA guidance with respect to the proper evaluation of the availability of buses and training of drivers focuses on preexercise .evaluation of the
availability and training of these resources. [d. at 24 and Attach. C.
11.14. Participants in the development of the extent of play for the Seabrook
exercise determined that the ability to implement protective actions for special
facilities (hospitals, nursing homes, day-care centers, etc.) within the EPZ would
be demonstrated by performing the following functions: 83
the protective action decisionmaking process;
the initial notification of all companies providing special transportation resources;
notification of special facilities by contact with participating facilities
or by simulated contact of nonparticipating facilities by calls to the
NHY Control Cell;
the assignment of transportation resources to meet the identified
requirements; and
the extension of that process into the field by the deployment of a
representation of resources.
[d. at 25-26.
11.15. During the exercise, the capability of the ORO to coordinate and
integrate with the bus, ambulance, and van functions was demonstrated. As
a result of the declaration of an Alert, ORO personnel initially contacted all
bus, wheelchair van, and ambulance companies under agreement with NHY
for resource support during an emergency at Seabrook Station to determine
available transportation resources. Concurrent with the notification process,
Special-Population Liaisons contacted participating special facilities or, in the
alternative, made simulated contact of nonparticipating special facilities by calling the NHY Control Cell to determine their specific transportation requirements
at the time of the event. 'Iransporiation resources were assigned accordingly.
83 The Iune 1988 Seabrook Exercise wu • latge event. Durlng the 2 days or the exen:ise, IS2S persms participated
u phyen in the three ofl'site OIlIaniutions; 338 PCllms simulated eYacuces, and 274 NHY controners, 151 FEMA
evalualOn, and 40 NRC obIervem participated. Notwithstanding the fact that FEMA put more evaluaton in the
field far the Seabrook exen:isc than far any OIhcr previous exercise, the availability of evaluators did inJIucncc the
number or sequencing of eventS that could leasonably be obac:rvcd. API'\. Reb. No. 23,lIIpra, at 22. The Board
m:ognizeI that the 1988 Seabrook exen:isc wu the most extensive exen:ise evaluation ever conducted by FEMA,
and that FEMA', JeIIOWI:CS are not unlimited. The Board further finds that FEMA', allocation or evaluators and
cf!'orta wal tell00ablc.
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Special vehicle dispatch personnel at the ORO Staging Area filled out dispatch
forms for all of the assignments for special vehicles included in Appendix M of
the SPMC for the entire Massachusetts portion of the 10-mile EPZ. Thus, the
major functional elements of the plan pertaining to the notification, allocation,
and deployment of transportation resources for special-needs populations were
demonstrated. Id. at 27-28.
11.16. In line with the foregoing, on the day of the exercise, three (3)
wheelchair vans were mobilized to the ORO Staging Area for Massachusetts. At
the Staging Area, they received assignments (previously selected with FEMA)
to evacuate patients from special-care facilities (two nursing homes and one
elderly housing unit). Upon completing the transport of simulated patients to
Reception Centers for monitoring and subsequently to host facilities, the NHY
Controller directed the drivers of the vans to proceed back to the ORO Staging
Area for further assignments. Id. at 28.
11.17. Similarly, one ambulance was assigned to support evacuation for
special populations in Massachusetts. The ambulance was dispatched to the
ORO Staging Area where an assignment was received to evacuate a patient
from Amesbury Hospital and transport that patient to the host facility, Deaconess
Hospital. After completion of this assignment the ambulance was directed to
return to the Salem ORO Staging Area where it was released from exercise
participation. Id. at 28-29. On the second day of the exercise, in an out-ofsequence demonstration, again, only one of the ambulances relied on by the NHY
ORO to transport contaminated injured persons in Massachusetts was tested.
C.

Attorney General's Case

11.18. The Attorney General's challenge to the scope of the 1988 Seabrook
exercise rests on an allegation that the demonstration of special-facility transportation providers was so unduly limited that it did not permit a meaningful test
and evaluation of the SPMC in order to ascertain if that plan is fundamentally
flawed. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-900, 28 NRC 275, 286 (1988). His challenge is limited to the issues
raised in his contentions. 10 C.F.R. § 2.760a. Although be raised broad allegations with respect to special facilities in his contentions, both the bases for
his contentions and his proposed findings tended to concentrate on ambulance
providers for Massachusetts hospitals.
11.19. The AUorney General does not attempt to make a factual showing
that the Seabrook exercise was inadequate in scope. Instead, he relies upon
one Commission decision, Shoreham, ALAB-900, supra, to mount a legal
challenge to the Applicants' exercise and the presumption of adequacy attaching
to FEMA's findings regarding special-facility transportation providers. This
legal challenge is totally consistent with Commission practice. Since the

619

Commission's regulations provide the predicate for challenging the scope of
a prelicense exercise (10 C.F.R. Part 50, Appendix E, §IV.F.l & n.l), an
intervenor (through the appropriate vehicle) can always raise issues concerning
compliance with regulatory requirements. Shoreham, ALAB-900, supra, 28
NRC at 286. However, for reasons explained below, we do not find ALAB-900
to be the legal hydra the Attorney General finds it to be with respect to his
contentions. ALAB-900 was mostly confined to factual circumstances extant
during the 1986 Shoreham emergency plan exercise, many of which were not
present during the 1988 Seabrook exercise.
11.20. The Attorney General's regulatory attack on both the Applicants'
exercise demonstrations and FEMA's evaluation of those demonstrations boils
down to a simple argument focusing on the number of transportation providers
exercised. In the main, it is grounded on the regulatory language in 10
C.F.R. Part 50, Appendix E, § IV.F.l, n.4, which states:
"full participation" includes testing the major observable portions of the onsite and offsite
emergency plans and mobilization of State, local and licensee penonnel and other resources
in sufficunl numbers to verify the capability to respond to the accident scenario.

Id. (emphasis added).
11.21. The Attorney General alleges that 10 C.F.R. Part 50, Appendix E,
§ IV.F.l, requires that "up to 100% of facilities, staff, and functions [involved
in an exercise], must actually participate, or be demonstrated, in an exercise."
MAG PF 11.1.14. He states that there was no verification of resources during the
exercise, which he argues is contrary to regulatory requirements that Applicants
must "verify the capability to respond to the accident scenario." MAG PF
11.1.4, citing 10 C.F.R. Part 50, Appendix E, § IV.F.l, n.4. "As a matter of
law," he asserts, "a preexercise survey of resources is not an adequate substitute
for exercise partiCipation." MAG PF 11.1.4, citing 10 C.F.R. Part SO, Appendix
E, § IV.F.l, n.4. The Attorney General concludes that the number of vehicles
exercised by the Applicants, and evaluated by FEMA, could not demonstrate
response capability because:
(qommunications and coordituJticn among emergency responders must be demonstrated in
an exercise, ••• mere telephone contact [with transportation providers], without more, is
not an adequate demonstration of response capability. [Emphasis in original.]

MAG PF 11.I.1.D, citing Shoreham, ALAB-900, supra, 28 NRC at 300.
11.22. With merely a nod to the deficiencies alleged in his contentions, the
Attorney General argues that the Applicants bear the burden of proof that the
''participation that did take place [during the exercise] was all that was reasonably
achievable." MAG PF 11.1.I.E, citing Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit I), LBP-87-32, 26 NRC 479, 497 n.18 (1987);
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Shoreham, ALAB-900, supra, 28 NRC at 297. He concludes that "[a]bsent
such proof, the Licensing Board must presume that the scope of the exercise
was not adequate to meet regulatory requirements, in that greater participation
was reasonably achievable." MAG PF 11.1.l.E (emphasis added). We find no
such presumption created by ALAB-900.B4
11.23. The Attorney General next argues that FEMA applied guidance
criteria inconsistent with Commission regulatory requirements when it agreed
to the extent of play tested, and when it found the exercise to be adequate.
See MAG PF 11.1.1.G. He cites ALAB-900 for the proposition that the scope
of a prelicense exercise must be judged against NRC's regulatory requirements
(10 C.F.R. Part 50, Appendix E, § IV.P.l & n.4), not the customary practice or
the regulatory guides of FEMA (MAG PF 11.1.l.P, citing Shoreham, ALAB900, supra, 28 NRC at 290-92) and that where FEMA's judgment or guidance
documents conflict or are inconsistent with Commission regulations, "the latter
•.• must prevail" (MAG PF 11.1.1.G, citing Shoreham, ALAB-900, supra, 28
NRC at 290. "Similarly," he argues, "where there is inadequate participation in
an exercise to meet regulatory requirements, 'FEMA's assessment rating [finding
the exercise adequate] • . •. is beside the point'" 1d., citing ALAB-900,
supra, at 297.
11.24. The Attorney General's two-pronged argument is best summed up
in just one of his proposed findings, and it demonstrates, again, that while the
scope of his attack is focused equally on the Applicants and on FEMA, it is
really an argument of numbers:
FEMA did not determine, and made no effon to determine, whether enough ambulances
and driven "would have been available to handle an actual evacuation." Id., 28 NRC at
299. There was no evidence [on the pan of the App/ica1llS] that greater participation was not
reasonably achievable. The Appeal Board has previously ruled that the scope of an exercise
is inadequate where only one (1) ambulance and (1) ambulette participated. "[T]bat level
of participation does not constitute the 'sufficient number' contemplated by the regulation
requiring a full participation pre-license exercise." ALAB·900, supra, at 300 (emphasis
added).

MAG PF 11.1.20.
84 The Attorney Gcnc:ral bases his uscrtien en • holding in ALAB·900 thlt interprets this section of Part SO.
However. an analysis of that case clearly shows thlt the Appeal Board wu addressing a distinct evidentiary Wue
presented by the 1986 Shoreham exercise but not evident here.
In ALAB·900. applicant Lll.CO admitted that it had not complied with regulatory requirements of 10 c.F.R. Part
SO. Appendix Eo § IV.F.I, in that it only exercised one school out of forty-eight schools in the EPZ. But this WlS
not the focus of the Appeal Board', conecm regarding infirmities in the applicant" evidentiary burden. There, the
Board', focus was on ULCO', uscrtion that it need not provide an evidentiary showing that it could not obtain
greater participation &moog the EPZ schools, arguing that the lack of such evidence, due to nonplrtidpation, WlS
• mere lcChnica!ity.
ALAB-900,
2S NRC at 297. Mono auc:cinctly. ULCO merely alleged that
the EPZ school. would not participate in the exercise. but it did not provide evidence to support that allegation.

SlID"""""
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11.25. On the one hand we have what appears to be a clear pronouncement
by the Appeal Board that the exercise of one ambulance, by a license applicant, is
not enough to meet NRC regulatory requirements of a full-participation exercise.
On the other hand, we have bo$ the FEMA finding that the demonstration of
one ambulance was adequate for the purposes of a full-participation exercise and
the NRC's approval of that determination. However, we are faced with discrete
factual differences between the 1986 Shoreham exercise and the 1988 Seabrook
exercise that must be weighed within the bounds of the Appeal Board's ruling
in Shoreham. ALAB-900, and we turn to those issues ,first.
11.26. In the 1986 Shoreham emergency plan exercise, FEMA evaluated the
performance of only one ambulance and one ambulette to demonstrate specialfacility evacuation capabilities, and it "did not evaluate whether Lll.CO had
enough ambulances and ambulettes or drivers available to handle an evacuation."
Shoreham, LBP-87-32, supra, 26 NRC at 500. FEMA interviewed none of
the ambulance company officials involved and thus did not evaluate whether
ambulance company officials were knowledgeable about what was expected
under the plan. Id. Because of the foregoing, and with its focus squarely on
FEMA's evaluation of the exercise, the Licensing Board ruled that there should
have been an "evaluation of the preparedness of the ambulance companies in
the exercise." Id. at 501. The Shoreham Board found nothing to indicate that a
test of those aspects of the emergency plan was not reasonably achievable.
11.27. In Shoreham, ALAB-900,8.5 the Appeal Board came to the following
conclusion:
[1lhere is some ambiguity in the Licensing Board's ruling relating to the need for an
evaluation of the preparedness of the ambulance companies that woold scm: special facilities:
it is not entirely clear what the Board intends by "preparedness." If the Board means that
the evaluation of the actual performance of only one ambulance and one ambuIette was
inadequate, then we concur that that level of participation does not constitute the "sufficient
number" contemplated by the regulation requiring a full participation pre-license exercise.86

Id., 28 NRC at 300.

8.5 ALAB.900 was an advisory opinion addressing the merits of LBp·87·32. 'That cue had become moot af\cr the

:K':ca1 brief. were filed.

In a footnote to this finding. the Appeal BOIrd .tlted:
With respect to the Ucensing Board'. rcfc:rcnccs to FEMA'. failures to evaluate thenumbcr of ambulances
and drlYCfS actually available, and to intcmew ambulmce c:ompany officiall conc:cming IIu:ir knowledge

of their cmezgcncy response duties (LBP·87·32, 26 NRC at 5(0), it is not clear whether those anissions
were aolcly the consequence of llLCO'IJLERO'1 actions 01' FEMA'I, In light of the Idvisoty nature of
this opinion, the issue need not be resolved. We question, however, the fairnCSI of penalizing a license
applicant for the shortcanings in an exercise """/uatio,, (u contnrud with the exercise itself) that are
.olely allributlble to FEMA.
.
28 NRC at 300 n.'J:1 (cmphuis in original).
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11.28. Unlike the factual situation in Shoreham, where FEMA did not
determine whether a sufficient number of vehicles and drivers would have been
available to handle an evacuation, in the present case, FEMA determined in
its preexercise evaluation of the SPMC that there were adequate transportation
resources under contract with ORO to handle the evacuation of the Massachusetts
special facilities. Appl. Reb. No. 23, supra, at 27 and Attach. H.
11.29. We find no legal or regulatory authority upon which to ground
the Attorney General's assertion that "[a]s a matter of law, a pre-exercise
survey of resources is not an adequate substitute for exercise participation."
MAG PF 11.1.4, citing 10 C.P.R. Part 50, Appendix E, §IV.F.l, n.4. He
has incorrectly confused the verification of the number of resources with the
regulatory requirement that there be a verification of resource capabilities during
the exercise. Here, the development of the extent of play and the number of
vehicles that were exercised focused on demonstrating the ability to execute
assignments, not the actual demonstration of the ability to move a certain number
of people. FEMA verifies the numbers of resources needed by a plan during plan
review. Tr. 23,085-86, 23,121. It verifies the use of resources, the availability
of resources, and the functionability of resources during an exercise. Tr. 21,682.
11.30. Second, unlike the Shoreham exercise, during the Seabrook exercise,
the capability of the ORO to coordinate and integrate with the transportation
providers and their functions was demonstrated. At the declaration of the
Alert, ORO personnel initially contacted all bus, wheelchair van, and ambulance
companies under agreement with NHY for resource support during an emergency
to determine available transportation resources. [d.
11.31. Third, the Attorney General's focus on the one ambulance exercised
for one Massachusetts hospital unfairly obfuscates the scope of ihe Seabrook
exercise extent of play and FEMA's evaluation of the Applicants' response
capabilities. The Seabrook exercise (inclusive of both the SPMC and the
NHRERP) exercised six buses, four wheelchair vans, two ambulances, and
two evacuation bed buses to demonstrate evacuation capabilities for special
facilities in the Seabrook EPZ. See Donovan Dir., supra, Attach. A, at E/3.2.21
and E13.3.28. We do not see any factual differences in the assignments for
ambulances and other special-facility vehicles between the SPMC and the
NHRERP. Taken as a whole, the demonstration of this number of vehicles for
Seabrook EPZ special facilities far outstrips the exercise of only one ambulance
and one ambulette for Shoreham EPZ special facilities.
11.32. In light of the foregoing, and probably the most important point with
regard to this issue, the Attorney General has simply failed to convince us that
FEMA applied regulatory criteria inconsistent with Commission regulations.
FEMA agreed (and the NRC concurred) that the exercise of two ambulances
(one in Massachusetts and one in New Hampshire), among the other specialfacility transportation vehicles, was appropriate for the demonstration of resource
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capabilities - it agreed to such in the extent-of-play agreement negotiated with
NHY. See id.
11.33. Focusing specifically on the out-of-sequence event to make our point.
demonstration of the objective involved by use of only one ambulance is consistent with FEMA guidance contained in a FEMA Memorandum, "Clarification of
Selected Provisions of Guidance Memorandum (GM) MS-l, Medical Services."
Appl. Reb. No. 23, supra, at 30-31 and Attach B. FEMA's normal approach
to this objective is that the use of one ambulance with one victim is an appropriate demonstration of this response function. Te. 22,167; see-also Te. 22,405.
The need to limit the involvement of public safety resources (such as additional
ambulances), the ability of the assigned FEMA evaluator to observe each of the
medical aspects of the exercise, and the impact on the resources of the MS-l
hospital during a nonemergency situation, are further considerations taken into
account when determining the extent of play. Appl. Reb. No. 23, supra, at 30.
This approach is totally consistent with both requirements of 10 C.F.R. Part 50,
Appendix E, § IV.F.l, and with the principle that a qualifying exercise should
test every objective that is reasonable to test without mandatory public participation. Indeed, to preempt resources intended for public use to the point of
stress would actually be forcing public participation in a negative manner.
11.34. The Attorney General's assertions regarding deficiencies in FEMA's
regulatory criteria also ignore an important lesson in ALAB-900. Where
FEMA's guidance is consistent with NRC regulations and at least implicitly
endorsed by the Commission, it is entitled to correspondingly special weight.
Slwreham, ALAB-900, supra, 28 NRC at 290; see, e.g., Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681,
709-10 (1985), aff'd in part and review otherwise declined, CLI-86-5, 23
NRC 125 (1986). Here, FEMNs objectives for the Seabrook exercise have
been determined to be "sufficient to constitute a 'qualifying' exercise under
10 C.F.R. Part 50, Appendix E, § IV.F.l, in that it should test as much of
the emergency plans as is reasonably achievable without mandatory public
participation." Memorandum to FEMA from Frank J. Congel, DirectOr, Division
of Radiation Protection and Emergency Preparedness, June 23, 1988 (Attach. G
to Appl. Reb. No. 23, supra).
11.35. FEMA findings on questions of adequacy and implementation capability are considered presumptively valid in NRC licensing proceedings, unless
such presumptions are rebutted. 10 C.F.R. § 50.47(a)(2).
11.36. Unlike the situation in Slwreham, here we are not confronted with
an admission by the Applicants that there has been an inadequate demonstration
of exercise participation, we have only the allegations of the Attorney General
that the Applicants have failed to adequately exercise transportation providers in
sufficient numbers. The Attorney General could not make a factual showing that
the demonstration of special-facility transportation capabilities was so unduly
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limited that it did not permit a meaningful test and evaluation of the SPMC
to ascertain if the SPMC is fundamentally flawed (CLI-86-11, 23 NRC 577,
581 (1986); Shoreham, ALAB-900, supra, 28 NRC at 286), so he mounted
a regulatory challenge to FEMA's findings totally on the basis of the ALAB900 decision. However, that decision addressed a substantially different factual
situation and adjudicative setting.
11.37. In light of the foregoing, we find a strong presumption that FEMA
has applied the appropriate regulatory guidelines with respect to the scope of
the June 1988 Seabrook Exercise.
D.

Rulings of Law

11.38. With respect to the scope of the exercise, Intervenors must demonstrate that the exercise was so unduly limited that it did not permit a meaningful
test and evaluation of the emergency plan in order to ascertain if that plan is
fundamentally flawed. Shoreham, ALAB-900, supra, 28 NRC at 286.
E.

Conclusion

11.39. The scope of the graded exercise was sufficient to test the adequacy
of the SPMC.

12.

NEW HAMPSIDRE EXERCISE PERFORMANCE

12.1. A number of contentions have been raised with respect to the State
of New Hampshire's exercise performance. These include:
MAG EX-19, Bases B.l, B.2, and D, which assert, among other
things, that the Licensee did not issue appropriate protective action
recommendations (PARs) to the State of New Hampshire and that,
because of the high degree of reliance placed by New Hampshire
on the Licensee's PARs, the State of New Hampshire's PARs were
also inappropriate. In particular, the Attorney General asserts that
the evacuation PAR for ERPA F communities was made too late, the
shelter-in-place PAR forERPA G communities was inappropriate, and
the METPAC computer model is flawed and was used inappropriately.
Contentions Memo. at 112-13.
SAPL EX-2 which asserts that the exercise of the NHRERP failed
to demonstrate the ability to provide sufficient buses and ambulances
with properly trained drivers for transit-dependent, special-facility,
and special-needs populations or that the buses that were deployed
could be adequately routed. [d. at 114-17.
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SAPL EX-12 which asserts that the procedures, facilities, equipment,
and personnel for the registration, radiological monitoring, and decontamination of evacuees were not demonstrated and that facilities
were neither organized nor run effectively. [d. at 120-21.
SAPL EX-14 which asserts that there was an inadequate demonstration that appropriate protective action decisions will be made for the
plume EPZ communities in that, in view of the radiation levels in
the plume as the wind carried it over ERPA G, the evacuation PAR
should have encompassed ERPA G communities. [d. at 122-23.
TOH/NECNP EX-l also asserted deficiencies in the scope of the
exercise. [d. at 123-25.
The remaining contentions considered in this section concern the
scope of the New Hampshire exercise. They are: SAPL EX4 (Sampling Team); SAPL EX-6 (Traffic Control); SAPL EX-7
(Decontamination. of NH Emergency Workers): SAPL EX-8 (NH
Shift Changes); and SAPL EX-13 (Special Facilities). [d. at 117-22.

A.

Protective Action Recommendations

12.2. With respect to MAG EX-19 and SAPL EX-14, opponents of the
facility rely for their direct case upon the testimony ·of Dr. Goble, described
earlier. See Findings 6.35 through 6.62, particularly Findings 6.48 and 6.566.58, supra. The Board's findings and conclusions as to the SPMC in Section
6 of this Partial Initial Decision apply equally to NHRERP. In those findings
the Board concluded, inter alia, that PAR generation and execution during the
graded exercise revealed no fundamental flaws in the emergency plans exercised.
Finding 6.78, supra. As to the adequacy and timeliness of PAR generation by
the State of New Hampshire, see also Donovan Testimony at n. 22,681-89,
particularly 'fr. 22,687 and 22,689. As to the ME1PAC model, NRC Staff
witness testified that it is one of the better models used by the electric utility
industry (fr. 24,951) and even Dr. Goble acknowledged that the ME1PAC model
was on the leading edge of technology. n. 24,951. See also Findings 6.59 and

6.60, supra.
B.

Reception Centers

12.3. With respect to SAPL EX-12, SAPL presented a panel of witnesses
from the Salem Fire Department, Salem, New Hampshire. The witnesses were
Fire Captain Daniel L. Breton and Fireman John W. Van Gelder. Breton Dir.,
ff. 'fr. 25,535, passim.

626

12.4. Under the NHRERP, the Salem firefighters are responsible for setting up the Reception/DeContamination Center in Salem and for monitoring and
decontaminating evacuees arriving there. The primary Reception! Decontamination Center in Salem is located at Salem High School. [d. at 3-4; Appl. Exh. 5,
Vol. 38, Appendix B.
12.5. The firefighters testified that upon the occasion of the exercise,
fifteen on-duty firefighters from Salem responded to set up the reception and
decontamination center. Breton Oir., ff. Te. 25,535, at 15. No off-duty firemen
responded. [d.
12.6. The firefighters expressed reservations as to whether there were
enough firefighters to carry out the tasks they were assigned under the NHRERP.
[d. at 5-6. Captain Breton was at the high school from about 11:30 a.m. until
sometime between 2:00 and 3:00 p.m. He left during the unloading of the
equipment and was not present during the monitoring and decontamination part
of the exercise. Te. 25,542-43, 25,549-50. Most of the time from 11:30 a.m. until
7:00 p.m., Fireman Van Gelder and the Fire Chief were at the high school where
monitoring and decontamination procedures were performed. Te. 25,544.
12.7. Applicants argue that the lack of personnel alleged, which seems to
have arisen from the failure of personnel to report and from the dispatch of
firefighters to meet real emergencies is not a fundamental flaw. Applicants state
that in a real radiological emergency, as opposed to a highly politicized drill,
personnel would report and mutual-aid agreements would resolve any shortage
in manpower due to other emergencies. Also, to the extent that the contention
alleges lack of manpower, that is a plan issue, not an exercise issue, and,
in any event, it is clear that available firefighter manpower is "unlimited" in
an emergency when mutual aid from surrounding communities is considered.
Te. 25,561. Virtually all of the Massachusetts and New Hampshire cities
and towns are active participants in mutual-aid agreements involving personnel
and equipment. Appl. Reb. No. 21, ff. Te. 23,537, at 48-51; Te. 16,867,
16,896-97, 24,084-85, 25,541, 25,578. See also the Partial Initial Decision
for the New Hampshire hearings which dealt with the planning aspects of the
Decontamination and Reception Centers and human behavior in emergencies.
LBP-88-32, supra, 28 NRC at 699-724, 749-50 (particularly Finding 5.36 and
items (2), (3), and (5) of Finding 7.96).
12.8. In any event, the assertion that it is improper to rely upon firefighters
as part of the NHRERP because they may have other emergency duties (firefighting) at the time is beyond the scope of any contentions admitted in the
proceeding as refined in the discovery process.
12.9. The firefighters stated that, in their judgment, there was confusion
at the reception center on the day of the exercise. Breton Dir., supra, at 7.
However, most of the confusion was in unloading boxes containing equipment
to set up the reception and decontamination center from a truck that the witnesses
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stated was incorrectly loaded. Apparently, the order of placement of the
boxed equipment on the truck is a considerable factor in ease of assembly.
Tr. 25,550-52,25,569-71,25,573-74. Assuming the correctness of the testimony,
a wrongly loaded truck, albeit a nuisance, does not constitute a demonstration of
a fundamental flaw in the emergency plan. The Board would agree with SAPL
and the Salem firefighters that valuable time was lost and an annoying situation
was created by the way in which the equipment was placed on the truck. But it
seems to be a readily correctable item.
12.10. The firefighters also stated that their knowledge as to the approximate
time of the drill helped make the response more efficient than it otherwise would
have been. Breton Dir., supra, at 8. They also testified that the need to carry out
their regular duties by responding to emergency calls impeded the performance
of the exercise. Id. at 9.
12.11. FEMA Guidance Memorandum EX-3 provides that a qualifying
exercise is not required to be unannounced. Appl. Reb. No. 23, ff. Tr. 22,702,
at 5; Tr. 23,077-79; Appl. Exh. 61, at 2.5-12; see also Finding 12.90.9, infra.
Furthermore, one of the ground rules for the exercise was that safety had priority
over exercise events; therefore, personnel were to respond to actual emergencies
if such occurred during the exercise. See, e.g., Appl. Exh. 61, at 4.4-4.
12.12. FEMA found the performance of the Salem reception center during
the exercise to be adequate and that the objective of demonstrating the adequacy
of procedures, equipment, and personnel for monitoring and decontamination
was met. Appl. Exh. 43F, at 183-84.
12.13. The Attorney General asserts that FEMA's exercise evaluation ratings are not controlling in determining whether a fundamental flaw has been
demonstrated. While this is true, the Appeal Board has also made it clear that
FEMA's findings have presumptive weight, and in the absence of a "Deficiency"
rating, an intervenor will have a difficult task even in seeking the admission of
contentions. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
1), ALAB-903, 28 NRC 499,507-08 (1988). Here, the only inadequacy identified by FEMA, within the scope of the admiUed contentions challenging New
Hampshire's performance in the exercise, was found to be an activity that requires corrective action (ARCA), not a Deficiency. See Appl. Exh. 43F, at 185.
The Board finds that the problems identified during the exercise and related to
the setting up and operation of the reception center are readily correctable and
do not constitute a fundamental flaw in the emergency plan.
C.

Environmental Sampling

12.14. SAPL EX-4 alleges that only two State of New Hampshire sampling
teams were utilized during the exercise and, therefore, sample collection and
transport were not adequately demonstrated. Contentions Memo. at 117.
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12.15. FEMA Objective 27 addresses environmental sampling and was
exercised to demonstrate that equipment and procedures are adequate for the
proper collection and transport of environmental samples and that the training
provided to sample collection teams is adequate to ensure proper utilization of
equipment and procedures. Applicants argue that two sample collection teams
are sufficient for this purpose, because equipment, procedures, and training for
all sample collection teams designated in the NHRERP for Seabrook Station are
the same. The New Hampshire Division of Public Health Service (NHDPHS)
sampling teams are experienced and trained in sampling equipment, techniques,
and procedures. Appl. Reb. No. 23, supra, at 33.
12.16. FEMA found that the objective of demonstrating the appropriate use
of equipment and procedures by the sampling teams (Objective 27) was met.
AppI. Exh. 43F, at 192-93.
12.17. The NHRERP contemplates the use of up to three two-man environmental sampling teams to collect and transport various samples. Appl. Reb. No.
23, supra, at 32.
12.18. During the development of the extent-of-play portion of the exercise
scenario, the New Hampshire Division of Public Health Services expressed
concern of the impact to normal state opemtions and requested that only two
of the three teams participate in the exercise. Further, NHDPHS had previously
demonstrated the deployment of six environmental sampling teams for a FEMAevaluated ingestion pathway exercise in December 1987, 6 months prior to the
Seabrook exercise. Appl. Reb. No. 23, supra, at 32-33; Te.23,126-27.
12.19. On Day 2 of the exercise, two environmental sampling teams (four
persons) were dispatched from Concord, New Hampshire, to the New Hampshire
Incident Field Office (IFO), co-located with the NHY Emergency Operations
Center (EOC), in Newington, New Hampshire. From there, the environmental sampling teams were dispatched to sampling locations in the field by New
HampShire accident assessment personnel. In the field, the two teams demonstrated the procedures for collecting environmental samples, collected examples
of environmental samples, and demonstrated procedures for labeling, logging,
and delivering the samples for analysis. Appl. Reb. No. 23, supra, at 34.
12.20. While FEMA's evaluation of Objective 27 is favorable, some problems were found. Two ARCAs were identified. One dealt with the ability to
locate sampling points and resulted in a recommendation for training in the use
of appropriate maps. The other had to do with familiarity with procedures for
sample collection and the-proper use of survey instruments which also resulted
in a recommendation for additional training. Appl. Exh. 43F, at 192-93. Applicants have committed to correct these problems by additional training during
1989. AppI. Exh. 43E, at 10. The additional training should readily correct the
weaknesses found in the sampling program. No change in the emergency plan
is involved and, accordingly, no fundamental flaw in the plan was identified. As
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ALAB-918 teaches, problems readily correctable by training and not involving
any change in the emergency plan cannot reach the "fundamental flaw" threshold requirement. ALAB-918, 29 NRC 473, 486 (1989). The Board agrees with
FEMA that the State of New Hampshire adequately demonstrated the appropriate use of equipment and procedures involved in environmental sampling.
D.

Traffic Control

12.21. SAPL EX-6 and TOH/NECNP EX-I, Basis d, hllege that traffic
control points (TCPs) and access control points (ACPs) staffed by New Hampshire State Police and local law enforcement officers were too few in number to
demonstrate adequately all that is necessary to provide traffic and access control functions in the New Hampshire portion of the 100mile EPZ or to support
FEMA's conclusion that the state and local police had adequately shown the
capability to deploy the required number of officers. Contentions Memo. at 118,
124.
12.22. The Attorney General argues that because, in a 1986 exercise,
FEMA found certain deficiencies including a shortage of State Police personnel,
a demonstration of the adequacy of the corrective actions is required. See
AppI. Exh. 43F, Appendix B, at B-33 through B-36. The Auorney General
apparently disagrees with the State of New Hampshire's response which FEMA
considered adequate and involved arrangements for more Troopers as required.
A total of at least 100 Troopers from Troop A and elsewhere were arranged.
Id. at B-33. The Attorney Gene~ argues that more 'IToopers should have
participated in the actual exercise.
12.23. FEMA found that the objective of demonstrating ability and resources to manage evacuation traffic and to control access (Objective 20) was
mel Appl. Exh. 43F, at 182-83. The Board concurs.
12.24. The expected demonstrations are defined by extent-of-play agreements with the exercise partiCipants. As we have noted earlier, an extent-of-play
agreement is an agreement between FEMA and the exercise participant(s) on the
manner in which a particular response function will be demonstrated. Donovan
Dir., ff. 'IT. 21,653, at 2. FEMA's conclusions as to Objective 20 are based on
the State of New Hampshire's performance in accordance with the agreed-upon
extent of playas described in Attachment A of Mr. Donovan's testimony. [d.,
Attach. A. Sections 3.3.9 and 3.3.10 summarize the extent of play in the demonstration under Objective 20 involving traffic and access control points and traffic
impediment evaluation. Id. at E/3.3-30 through E/3.3-34.
12.25. The process of directing traffic and controlling access is a normal
day-ta-day function of the law enforcement organizations involved in the exercise. Similarly, the ability to use radio communications, dispatch personnel,
locate various intersections, and direct and control traffic are routine law en-
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forcement activities that these personnel are trained to perform on a regular
basis. Appl. Reb. No. 23, supra, at 35. As pointed out in Finding 11.22, supra,
extensive demonstration of normal daily duties is not required. It may be assumed that responders are familiar with those tasks that they perform as part of
their regular job activity. Tr. 22,404-05.
12.26. Traffic control personnel in New Hampshire receive identical training. The extent of deployment of police personnel into the field during the
exercise necessarily considered the impact on normal state and local law enforcement operations in a nonemergency situation. Appl. Reb. No. 23, supra,
at 35.
12.27. The organizational ability and identification of resources necessary
to implement traffic and access control functions were to be demonstrated. This
demonstration was to include notification, coordination, assessment, assignment,
and field deployment of personnel and resources. To accomplish this, four New
Hampshire State Police Troopers and one local police officer in each of the
eleven participating New Hampshire EPZ communities having traffic control
responsibilities were allocated to demonstrate traffic or access control functions
in the field. The purpose of the field deployment was to extend demonstration
of organizational ability into the field and to demonstrate the adequacy of
procedures and training for field personnel. As the procedures and training
are the same for all field personnel, the number of officers to be deployed was
sufficient to attain this objective. [d. at 35-36 •.
12.28. During the exercise, notification and coordination functions were
demonstrated. This demonstration showed that the various law enforcement
organizations could properly notify, assess, and assign resources in support of
protective action recommendations. NHRERP procedures for this function were
demonstrated. [d. at 36.
12.29. The actual field implementation aspects of traffic and access control
functions were demonstrated by at least one police officer for each of the eleven
participating New Hampshire communities with traffic control responsibilities
and four State Troopers. (In several instances, local communities deployed more
than one police officer into the field, resulting in the field participation of a total
of sixteen local officers.) The use of additional police personnel to test these
functions was neither required nor appropriate. Consistent with the NHRERP,
Volume 4B, State Police Communications section, a State Police EOC Liaison
was notified to report to the New Hampshire EOC located in Concord at the
Alert emergency classification level. This Suite Police representative serves as
the coordination point between the State of New Hampshire emergency response
organization and State Police operations. One of the actions the State Police
EOC Liaison at the State EOC performs is to establish communications with
State Police Headquarters in Concord. Appl. Reb. No. 23, supra, at 36-37.
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12.30. It was not necessary to have a greater number of State Troopers set
up traffic control points because capability of response by those who are called
upon to do things that they normally do in their regular employment can be
assumed by virtue of that fact alone. [d. at 18-19; Tr. 22,939-41. See also
Tr.23,164.
12.31. In order to assess State Police personnel resource availability, the
State Police EOC Liaison requested State Police Headquarters to transmit a
copy of the daily trooper roster. This roster included information regarding onshift police personnel duty locations throughout the state for that specific day.
Additionally, this roster included information with respect to off-duty personnel,
e.g., State Troopers off-shift, on vacation, or on sick leave. AppI; Reb. No. 23,
supra, at 37; Tr. 22,431-33. The roster contained the names, badge numbers, car
numbers of on-shift personnel, and the estimated times for Troopers to arrive in
the vicinity of the EPZ and to be deployed to an actual ACP or TCP. Tr. 22,43133.
12.32. During the exercise, the State Police Troop A IFO Representative
at the New Hampshire IFO utilized information in coordination with the State
Police EOC Liaison to make priorities and assignments of actual personnel.
In an actual emergency, these personnel would be dispatched to Troop A
headquarters from various State Police barracks throughout the state. At Troop
A headquarters, they would receive dosimetry and field assignments and be
dispatched into the field. The actual assignment <:>f available State Police
personnel resources as they were on the day of the exercise provided the basis
for a determination that the New Hampshire State Police had demonstrated the
capability to deploy sufficient State Police Troopers for implementation of access
and traffic control functions. Exercise controller messages identified the specific
ACP and TCP assignments to be demonstrated in the field and their respective
activation times. Appl. Reb. No. 23. supra, at 38.
12.33. Similar actions were taken on the local level by personnel in participating municipalities that have the responsibility for traffic control functions.
That is, local resources were determined and then at least one local officer from
each of these municipalities demonstrated field implementation. [d. at 38.
12.34. Provisions for the distribution of traffic control equipment were also
demonstrated. During the exercise, in addition to the twenty state and local
police officers demonstrating access and traffic control. four state and seven local
support personnel were also deployed to demonstrate distribution of equipment.
[d. at 39.
12.35. Intervenors' specific assertion that personnel from the Town of
Hampton did not staff any traffic control location is correct As the Town of
Hampton did not participate in the exercise, traffic control responsibilities for
the town fell to the New Hampshire State Police. New Hampshire State Police,
in conjunction with the State Department of Transportation, demonstrated traffic
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control at TCP D-HA-Ot, located in the Town of Hampton at the intersection
of High Street and Lafayette Road. [d.

E.

Decontamination of Emergency Workers

12.36. SAPL EX-7 alleges that the exercise of the NHRERP failed to
demonstrate the capability to provide for the decontamination of emergency
workers, equipment, and facilities because the Hillside Junior High School in
Manchester was not opened and demonstrated during the exercise. Furthermore,
Intervenors assert that there was no showing of adequate provision for the
disposal of contaminated wastes. Contentions Memo. at 118-19.
12.37. FEMA found that the objective of demonstrating decontamination
of emergency workers and waste disposal was met Appl. Exh. 43F, at 190-91.
The Board agrees.
12.38. MOnitoring and decontamination activities for emergency workers
were to be demonstrated at activated Reception/Decontamination Centers. Emergency workers were to be directed to report to one of the activated Reception/Decontamination facilities for evacuees to be monitored after the completion of their assignment Applicants consider this demonstration reasonable because the procedures for monitoring and decontaminating both members of the
public and emergency workers are the same, and identical training is provided
to emergency response organization members who staff the monitOring and decontamination functions for reception centers and for the Emergency Worker
Decontamination Facility (EWF). The demonstration was to include monitoring
and decontamination techniques, the identification, tagging, and bagging of contaminated articles, and handling of contaminated vehicles. Appl. Reb. No. 23,
supra, at 41.
12.39. SAPL argues that this demonstration was not reasonable, even
though procedures for monitoring and decontaminating members of the public
and emergency workers are essentially the same, because emergency workers
additionally have to turn in dosimetry and other equipment that is not handled
at the Reception/Decontamination facilities. Applicants' witnesses testified that
emergency workers are provided with three different types of dosimetry, two of
which are self-reading so that exposure can be monitored and recorded periodically (IS-minute intervals). The third type of dosimetry issued to emergency
workers is thermal luminescent dosimeters (lLDs) which are processed and read
subsequent to their assignments. Emergency worker dosimetry was collected by
the Division of Public Health Services. Tr.23,131-33.
12.40. There is no requirement that each and every emergency response
facility participate in an exercise. On the day of the exercise, the Hillside Junior
High School, which serves as a secondary Reception/Decontamination facility
for the host community of Manchester and as the EWF, was not demonstrated.
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The extent of play clearly indicated that the Hillside Iunior High School facility
was not available for the exercise. It acknowledged the state's position that
the facility could not be used on the day of the exercise. The only thing
that was not tested was the facility itself which was inspected by FEMA later
and found satisfactory. Tr. 22,164-66; Appl. Exh. 43F, at 191. Monitoring
and decontamination activities for emergency workers were demonstrated at the
activated Reception/DeContamination facilities in the host communities of Salem
and Dover. Appl. Reb. No. 23, supra, at 42; Tr. 22,165-66.
12.41. In order to assess the adequacy of the EWF and its associated supplies, equipment, and staffing, representatives of FEMA inspected the Hillside
Junior High School. This inspection was conducted on July 22, 1988, and included observation by a representative of the Ioint Intervenors. The facility, its
operational layout, procedures, staffing, equipment, and supplies were assessed
by FEMA in conjunction with its exercise evaluation and found to be adequate.
Appl. Reb. No. 23, supra, at 42-43; Appl. Exh. 43F, at 191; Tr. 22,165-66.
12.42. The NHRERP contemplates the identification, and decontamination
or retention of contaminated materials such as vehicles and other personal
effects. During the exercise, clothing and personal effects simulated to be
contaminated were removed, inventoried, bagged, tagged, and stored in a secure
place. Parking areas for contaminated vehicles were also identified and utilized.
Appl. Reb. No. 23, supra, at 43.
12.43. With respect to the disposal of contaminated wastes, the exercise did
not include a physical demonstration. The ultimate disposition of contaminated
waste is considered to be a post-emergency response function which results
from decontamination activities and, as such, is included as part of a recovery
action plan developed at the later stages, or end, of an actual emergency re, sponse pursuant to recovery procedures. Accordingly, at 14:00 on Day 2 of the
exercise, New Hampshire State EOC officials discussed the matter of decontamination waste materials and contaminated vehicles. ,At 14:52, they requested
assistance from New Hampshire Yankee for removal of decontamination wastes
in accordance with the existing agreement for this purpose. Subsequently, on
Day 2, New Hampshire State EOC officials developed a long-term sampling and
recovery plan that included provisions for periodic mOnitoring of contaminated
vehicles held in restricted areas and for disposal of decontaminated waste materials by New Hampshire Yankee. Appl. Reb. No. 23, supra, at 43-44. See also
the discussion concerning waste handling in Section 9 (Findings 9.125-9.130,

supra).
F.

Facilities Staffing

12.44. SAPL EX-8 alleges that there was no demonstration of 24-hour
continuous staffing of the New Hampshire Staging Areas and reception centers
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and that continuous staffing of local and host EOCs was not shown to be
fully adequate. Furthermore, Intervenors assert that key positions in the New
Hampshire IFO were not fully staffed, there were no provisions employed for
filling vacant positions, and the Governor's office was not property represented.
Contentions Memo. at 119-20. This contention is subsumed within the issues
that pertain to FEMA Exercise Objectives 2 and 34 which respectively state:
Demonstrate Ihe ability to fully alert, mobilize and activate personnel for both facility and
field-based emergency functions.
Demonstrate Ihe ability to maintain staffing on a continuous 24-hour basis by an actual shift
change.

Appt. Reb. No. 23, supra, at 44; Appt. Exh. 43F, at 137-42, 198-200.
12.45. While finding that Objectives 2 and 34 were met, FEMA also found
some items and activities that require corrective action. Appt. Reb. No. 23,
supra, at 44; Appt. Exh. 43F, at 137-42, 198-200. Commitments have been
made for corrective actions that have been either recommended or approved
by FEMA. Appl. Exh. 43E, at 4, 10, 11; see also Findings 5.9-5.12, supra.
Commitments pertaining to Objective 2 have been realized or are in progress.
Under Objective 34, where FEMA found problems with the shift changes for
key staff positions, appropriate local and host EOCs will demonstrate full shift
changes at the next graded exercise. Appl. Exh. 43E, at 10, 11; see also
Tr. 21,713-23. Corrective action arrangements to ensure 24-hour continuous
operation at staging areas/reception centers include personnel supplementation
by the New Hampshire National Guard. Appl. Exh. 43F, at 200.
12.46. The demonstration of staffing levels at emergency response facilities
and the demonstration of continuous staffing sufficient to provide for an adequate
emergency response are comprised of the following components:
a. The notification and mobilization of emergency response organization
members.
b. The manning and activation of emergency response facilities.
c. The demonstration of a continuous operation capability.
d The demonstration of the briefing of incoming replacement staff.
The ability to demonstrate staffing of emergency response organizations in the
State of New Hampshire was affected by the need to avoid impairing or closing
down normal state and local agency operations in a non emergency situation. It
was further affected by limitations on individual participants imposed by their
normal public duties and other preexisting commitments. Appl. Reb. No. 23,
supra, at 44-45.
12.47. Approximately 575 responders in the New Hampshire organizations
participated in the exercise. This was a significant number of participants
for a demonstration of an integrated emergency response capability during
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a nonemergency situation. Generally, full-response facility activation was
demonstrated within approximately 1 hour of the initial notification of an Alert
classification. Appl. Reb. No. 23, supra, at 46; Appl. Exh. 43F, at 138.
12.48. Evidence presented in the New Hampshire hearings indicated that
approximately 1300 emergency workers would be involved in a full-participation
emergency. LBP-88-32, supra, 28 NRC at 709. Due to the various preexisting
commitments and the nonemergency nature of the exercise, several participants
could not or did not report to their emergency response facility assignments.
For example, the Town of Seabrook staffing of the local EOC was observed to
be not in accordance with the Seabrook RERP (Volume 16 of the NHRERP).
FEMA noted in the Exercise Report that:
Specific staff could not be present due to prior engagemenu: The Fire ClIief and school
Principal were out of town; the Health Officer had a court appearance; and other persons
(Road Agent, Water Superintendent, and Town Clerk) could not leave their offices. It was
noted that the personnel present in the EOC assumed multiple duties and that the telephone
contact was maintained with those individuals who were at work. We also noted that the
Building/Health Officer arrived at the EOC after his Court duties.

Appl. Reb. No. 23, supra, at 46-47; Appl. Exh. 43F, at 140.
12.49. Applicants' witnesses testified that the agreed-upon "extent of play"
established the number of players required to demonstrate reasonable assurance
that an adequate response capability would be provided in the event of a real
emergency. Appl. Reb. No. 23, supra, at 45. They further stated that response
facilities and positions were adequately staffed to demonstrate the appropriate
response to events dictated by the exercise scenario. While there may have been
personnel shortages in isolated areas of the overall response organization, these
absences did not impact the organizational ability to implement the assigned
response functions. Shift changes for key staff positions were demonstrated in
all but two of the eleven participating local New Hampshire EOCs. In the New
Hampshire Slate Incident Field Office, three of the nine Local Liaison Officers
were not replaced on the second shifl The plan specifies a maximum of nine
Local Liaison Officers if all seventeen communities do not participate. Eleven
EPZ communities in New Hampshire participated in the exercise. On the second
shift, the Local Liaison Officer functions were handled with six Local Liaison
Officers. Thus, the exercise provided a test of the organizational ability to
perform response functions, ensuring that the emergency plans and procedures
are flexible and adaptable to meet both expected and unexpected circumstances.
Appl. Reb. No. 23, supra, at 47-48.
12.50. Host facilities also were sufficiently staffed and operational in a
timely manner. This includes demonstrated host community EOes and reception
centers. The exercise demonstrated the ability to alert, mobilize, and activate
personnel necessary for facility functions. On May 23, 1988, FEMA conducted
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an inspection and review of personnel rosters compiled in support of the
NHRERP. [d. at 48.
12.51. At the time the exercise was run, NHRERP did not require 24-hour
staffing of staging areas and reception centers. Te.21,713. As a result, the extent
of play did not require demonstration of 24-hour capability for those positions
by actually turning over a complete shift. [d.
12.52. Although second-shift staffing of transportation staging areas was not
part of the extent of play, the New Hampshire State Transportation Staging Area
Supervisor presented rosters to FEMA evaluators showing sufficient personnel
for protracted staffing of positions and explained arrangements that would be
made for protracted staffing. The same method was utilized to demonstrate
protracted staffing capability at reception centers. Appl. Reb. No. 23, supra, at
48.
12.53. New Hampshire has corrected for the lack of 24-bour management
staffing at reception centers by stating that it will invoke the New England
Compact. In FEMA's judgment, making the necessary telephone call to Vermont
requesting certain people was sufficient; it was not necessary. to actually bring
people from Vermont to demonstrate a shift change. Te. 21,721-22, 22,019. New
Hampshire has also identified a group of individuals that have been trained to
provide second-shift supervision at reception centers. Te. 21,722.
12.54. The exercise of NHRERP included a demonstration of a second-shift
capability through a combination of the physical change-out of personnel and
the presentation of personnel rosters. Appl. Reb. No. 23, supra, at 48-49.
12.55. The Exercise Report (Appl. Exh. 43F) at page 138 states that U[t]he
Governor's office was not represented according to the Plan." This statement
refers specifically to the provision of the NHRERP that briefing the press is a
nondelegable duty for the Governor. During the exercise, the New Hampshire
Public Information Officer provided briefings to the press. The applicable
language in the NHRERP was revised in the October 1988 amendment of the
plan to make press briefings a delegable responsibility. Appl. Reb. No. 23,
supra, at 49.
12.56. Intervenors argue that the very language of the stated exercise
objectives clearly requires more participation than was demonstrated in the June
exercise. FEMA apparently agrees, as does this Board, that the demonstration
was not totally successful. Our ultimate finding on this issue is, however,
that the inadequacies found in the exercise are correctable, do not constitute
fundamental flaws, and that a minimally adequate demonstration of FEMA
Exercise Objectives 2 and 34 was made.
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G.

Use or School Teachers

12.57. TOH/NECNP EX-l Bases a and b alleges that the June 28-29, 1988
exercise of the New Hampshire Radiological Emergency Response Plan for
Seabrook Station failed to meet a primary objective because the availability
and participation of school teachers relied upon under the NHRERP were not
demonstrated. It further asserts that this lack of participation by teachers resulted
in FEMA' s inability to observe an adequate demonstration of the organizational
ability of resources necessary to effect an early dismissal, sheltering, or evacuation of schoolchildren. Contentions Memo. at 123-24.
12.58. Intervenors presented no evidence on this contention other than to
elicit on cross-examination that no New Hampshire teachers participated in the
exercise. 'fro 22,274-78, 22,952-53. The Board agrees that teachers did not
participate in the exercise.
12.59. FEMA states that it did not evaluate the participation of school teachers in the June 1988 exercise of offsite emergency plans for Seabrook Station
because it was not the purpose of the exercise to evaluate their performance.
FEMA considers schools and day-care centers to be part of the general population who were not required to take part in the exercise. The agreed-upon extent
of play did not call for schoolchildren to be sheltered, boarded on buses, or evacuated. Neither did it call on school personnel to respond to exercise messages.
With respect to schools, the exercise was intended to demonstrate that the State
of New Hampshire and the NHY ORO had the capability to notify schools of
the existence of an emergency, to communicate protective action recommendations or decisions, to ascertain whether the schools or day-care centers required
transportation assistance for their children, and to deliver that assistance when
requested. The exercise was designed, in part, to test "the state's compensatory
actions in the event of noncooperation by schools. MAG Exh. 106, at 2.
12.60. FEMA found that the applicable objective (Objective 19) was met.
AppI. Exh. 43F, at 172-82. The Board agrees. The objective is as follows:
Demonstrate the ability and resources necessary to implement appropriate protective actions for schoolchildren within the plume EPZ.
12.61. Intervenors argue that because of a FEMA deficiency found in a
1986 exercise which pertained to the "organizational ability to effect an orderly
evacuation of schools" the scope of the June 1988 Exercise was not adequate
to meet regulatory requirements that school personnel, both teachers and administrators, "participate in a full participation exercise to permit verification
of their integrated capability to respond to the accident scenario." Shoreham.
ALAB-900, supra, 28 NRC at 297. Intervenors further state that because of the
inadequate demonstration, a remedial exercise involving school personnel, both
teachers and administrators, from all New Hampshire schools must be conducted
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to verify these capabilities prior to issuance of an operating license. MAG PF
12.1.50.CC.
12.62. The Intervenors have returned to an argument dismissed in Section
II, supra, which essentially alleges that "a representative number, up to 100%
of facilities, staff, and functions, must actually participate, or be demonstrated,
in an exercise ••• [to meet the] requirements for a 'full participation' exercise."
MAG PF 11.1.14, citing 10 C.F.R. Part SO, Appendix E, § IV.P.l. They again
rest their argument on the rulings in Shoreham, ALAB-9oo, supra, which
interpreted the requirements of 10 C.P.R. Part SO, Appendix E, § IV.F. 1, in light
of the 1986 Shoreham exercise. We do not find ALAB-9oo to be the guiding
light in the case before us. The glaring deficiencies (in the Shoreham exercise)
that ALAB-9oo addressed are simply not present in the Seabrook exercise.
12.63. Only one school out of forty-eight in the Shoreham EPZ participated
in the February 1986 exercise. This participation involved the actual completion
of one school bus route to one high school. Shoreham, ALAB-900, supra, 28
NRC at 296. Licensee LILCO conceded that the participation of one high school
- out of a total of forty-eight public and private schools - was not enough
to satisfy the Commission's regulatory standard for a full-participation exercise.
However, far from mandating the participation of all EPZ schools, the Appeal
Board left the determination of what constitutes an adequate demonstration of
school capabilities to FEMA. As the Appeal Board explained:
There is no dispute that Ihe potential evacuation of schools wilhin Ihe emergcncy planning
zone (EPZ) is a major clement of offsite emergency planning. See FEMA Objectives, No. 19.
See auo 10 c.P.R. § S0.47(bXI0). A sufficient nmnber of school and related personnel
must Iherefore participate in a full participation exercise so as to pennit verification of
Iheir integrated capability to respond to Ihe accidcnt sce:nario. 10 C.P.R. Part SO, Appendix
E, §IV.F.l n.4•••• FEMA detennined that much broader school participation would be
necessary before it could verify Ihe ability of Ihe schools generally to respond in the event
of an emergency at Shoreham. [Citation omitted.] Indeed. FEMA strongly recommended
Ihat in Ihe future all schools (presmnably in Ihe 10-mile plume EPZ) be included in offsite
exercises .•••
• • •• In future exercises, Ihercfore, ULCO should at least attempt to obtain Ihe
participation of a sufficicnt nmnber of schools. • • ."

Id. at 297. Unlike the factual situation found during the Shoreham exercise, the
Applicants here, under the extent of play agreed to by FEMA, have demonstrated
sufficient school and related personnel so as to permit verification of their
integrated capability to respond to the accident scenario.
12.64. Both Applicants' and FEMA witnesses stated that the fact that New
Hampshire schools were not in session did not affect the ability to properly
exercise the plan. Tr. 22,500-01, 22,973-75.
12.65. Notification of and coordination with the New Hampshire School
Administration Units (SAUs) and private schools during the exercise were
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provided by New Hampshire Department of Education representatives at the
State EOC in Concord and by the participating towns and/or the local liaisons
at the IFO in Newington. Communications and coordination were demonstrated
with at least one administrative representative of each of the five SAUs. FEMA
noted in the Exercise Report that EPZ schools and potential host schools were
promptly notified of changes in situation by New Hampshire Department of
Education representatives. Appl. Reb. No. 23 .. supra, at 51; Appl. Exh. 43F, at
173.
12.66. Transportation requirements for schools were simulated by the exercise scenario based on default values for schools contained in the NHRERP.
These transportation requirements were provided by exercise controller messages to the local EOC transportation coordinators or to the IFO Local Liaison
Officers in the case of schools in nonparticipating communities. The transportation requirements were communicated to the IFO Resource Coordinator by these
personnel in accordance with their procedures. The IFO Resource Coordinator
then made assignments from the total vehicle pool indicated by the exercise
scenario to be available at the State Transportation Staging Areas at the Rockingham County Complex and at the Portsmouth Circle Business Center. The
IFO Resource Coordinator communicated these assignments to the State Transportation Staging Areas and directed the deployment of the required number of
vehicles for schools to the local transportation staging areas. The vehicles were
directed from the local staging areas to the schools. A representation of vehicles
for schools was actually deployed from the transportation staging areas to the
schools. These vehicles traversed the bus routes from the transportation staging areas to the schools and then to the appropriate host-community reception
centers. Appl. Reb. No. 23, supra, at 51-52.
12.67. Within each SAU and private school, there is an internal emergency
operations procedure. Under these procedures, superintendents/administrators
receive notification and protective action recommendations from state and/or
local emergency response officials and coordinate the implementation of the
appropriate actions, including the provision of transportation resources, with the
individual school facilities under their jurisdiction. [d. at 52-53.
12.68. The administrative structure, therefore, provides that a decision
regarding school protective actions be made by the superintendent or facility
administrator who, in turn, directs its implementation. In this context, the
implementation of an administrator's decision by teachers does not require
unusual or extraordinary skill. The actions required are consistent with those that
would be taken, at the direction of administrators, for other emergency-related
situations such as early dismissal during a winter storm, sheltering during a
power outage, or evacuation demonstrated during a fire drill. [d. at 53.
12.69. Teachers are "relied upon" in the NHRERP during implementation
of school protective actions only to the extent that they are expected to carry out
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their professional responsibilities to supervise students under their jurisdiction
during any type of emergency situation. As such, teachers are expected to
take direction from their administrative supervisors and to provide direction and
control of their students. The purpose of the exercise objective was accomplished
by the participation of representatives of the New Hampshire Department of
Education and of each of the affected School Administrative Units and by
demonstration of transportation resources for schools. [d. at 53-54.
12.70. Mr. Donovan was clear in his view that nonparticipation by (Massachusetts) schools and teachers did not diminish the ability of FEMA to malee,
or the force of, a reasonable assurance finding. FEMA has found that specialfacility organizations such as schools will act in their own interests to protect
those persons within their responsibilities. 'Jr. 22,604-05.
12.71. As Applicants point out, schools were not in session and the fact
that schools elected not to participate is of no consequence in analyzing
transportation needs, because the default value in the plan was used as it would
be in the case of a real emergency where a school did not respond to inquiries
for any reason. 'Jr. 22,958, 22,961, 22,972.
H.

Transportation for Special Facilities and Miscellaneous

12.72. SAPL EX-13 alleges that there was no test of the capability to
transport hospital and nursing home patients to host facilities by ambulance
and an insufficient test of evacuation bed bus capability in that only two
mini-scenarios were conducted for this purpose during the New Hampshire
portion of the exercise. It further alleges that there was no test of: (1) the
ability to make decisions regarding the administration of KI to institutional
populations; and (2) the capability of host facilities to receive, monitor, and
decontaminate patients. TOH/NECNP EX-I, Basis f, asserts that insufficient
regular buses (18 of 453), special-needs buses (2 of 71), and ambulances (1 of
48) were demonstrated; Basis g asserts that there was no demonstration of actual
availability of transportation resources. Contentions Memo. at 121-22, 125.
12.73. SAPL EX-2 is similar to SAPL EX-13 and TOH/NECNP EX-l and
alleges that the transit-dependent, including special-needs and special-facility
populations, are not adequately protected because the graded exercise failed to
demonstrate the ability to provide a sufficient number of buses and ambulances
with properly trained drivers. [d. at 114-17.
12.74. The agreed-upon "extent of play" controlled the number of buses
and ambulances involved, in the exercise. See Donovan Dir., ff. 'Jr. 21,653,
Attach. A, § 3.3.7. Twenty buses, one wheelchair van, and one ambulance were
deployed from transportation resource providers for participation in the New
Hampshire exercise. Appl. Reb. No. 23, supra, at 59. A prinCipal factor in
determining the number of buses utilized in the exercise was the availability
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of FEMA evaluators who traveled on each bus route. The extent of play
agreed upon called for a FEMA evaluator and an NHY controller to accompany
each contracted vehicle from its origination at the State 1iansportation Staging
Area through the completion of the vehicle's assignment and its return to the
staging area. Donovan Dir., ff. Te. 21,653, Attach. A, at EI3.3-29. Applicants'
witnesses argue that putting more buses on the road when there are no evaluators
to evaluate them would not do anything to verify the capability to respond.
Te. 23,065; Appl. Reb. No. 23, supra, at 26.
12.75. As in the case of the schools, the decisionmaking process associated with providing transportation resources for special populations was to be
demonstrated by the State of New Hampshire emergency response organization. Notification of special facilities was to be demonstrated with participating
facilities and simulated for nonparticipating facilities by exercise participants
calling in to an NHY Control Cell. Vehicle providers were initially contacted,
and transportation resources were assigned in accordance with the requirements
determined by contact with special facilities. Field demonstrations of transportation resources were conducted to allow for the observation and evaluation
of one or more events by anyone FEMA evaluator. For example, most of the
actual buses run during the exercise ran multiple routes, allowing the associated
FEMA evaluators to observe more than one route. Appl. Reb. No. 23, supra, at
56.
12.76. It was determined by the organizational representatives during the
development of the extent-of-play portion of the exercise scenario that the
simulated deployment and dispatch of these evacuation vehicles would be
sufficient to support the demonstration of the transport and evacuation capability
of special-facility and special-needs populations in New Hampshire for the
following reasons:
(1) The primary objective of the exercise scenario was to test the sufficiency of the coordination and integration of the various personnel (state and local) and resources needed to evacuate special populations pursuant to the NHRERP. A main focus of this portion of
the exercise was to test information flows, decisionmaking functions,
and coordination aspects of the entire process and ascertain whether
communications, maps, and other processes would be sufficient to
implement protective actions. As indicated in the Exercise Report
(Appl. Exh. 43F, at 165), these plan processes were sufficient to mobilize mo~ than enough transportation resources to meet demand.
(2) The actual process of transporting persons to and from hospitals,
nursing homes, or other special-care facilities is a normal day-to-day
routine of the wheelchair van and ambulance company personnel who
would report to the State Transportation Staging Areas. Accordingly,
the ability to drive to various locations, to load and unload patients,
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and to transport special-care persons properly are functions that these
companies and drivers demonstrate daily.
Appl. Reb. No. 23, supra, at 56-57.
12.77. During the exercise, the process of providing transportation assistance for special populations was demonstrated by a range of actions. They
were:
(1) Procedures were implemented at the New Hampshire State EOC
by the EOC Resources Coordinator, the Pupil Thmsportation Safety
representative, and the Bureau of Emergency Medical Services to
contact transportation resource providers.
(2) Special facilities (nursing homes and hospitals) were contacted at
least once, in accordance with the extent of play, by either a Local
Liaison Officer in the IFO or a local emergency response official in
participating communities to demonstrate the ability to notify these
facilities and to determine their transportation requirements.
(3) The results of the actions described in item (2), above, were relayed
to the IFO Resources Coordinator who assigned the appropriate
transportation resources to the participating local communities or to
the individual special facilities in nonparticipating communities.
(4) Buses for traversing bus routes for transit-dependent persons were
assigned to local communities in accordance with the numbers allocated in the NHRERP.
(5) Twenty buses, one wheelchair van, and one ambulance were deployed
from transportation resource providers to State Thmsportation Staging
Areas at the Rockingham County Complex and the Portsmouth Circle
Business Center according to the provisions of the NHRERP. This
deployment occurred at the Site Area Emergency classification in
accordance with the plan.
[d. at 58-59.
12.78. Vehicles for special populations were dispatched from the State
Thmsportation Staging Areas to the local communities and to special facilities,
and subsequently proceeded to either host-community reception centers or to
host facilities. [d. at 59.
12.79. After transportation resources were identified and mobilized, and
assigned on the basis of identified requirements, the demonstration was extended
to the field by the actual deployment of vehicles from the State Thmsportation
Staging Areas for special populations and for traversing transit-dependent bus
routes in the local communities. [d.
12.80. The wheelchair van was dispatched to the Town of Seabrook Local
Staging Area. From there, the van simulated the pickup of a handicapped person
from the Pine Street Trailer Park and then continued on to the Salem Reception
Center. The two conversion bed buses were dispatched to nursing homes for
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transpon of evacuees to host health care facilities. These nursing homes (where
conversion beds were installed on the bus) were the Eventide Nursing Home
in Exeter and the Edgewood Center in Porumouth (where patient loading was
demonstrated by the use of a mannequin). Both conversion bed buses completed
the routes from the nursing homes to their respective host facilities. [d. at 60.
12.81. The ambulance and crew that were mobilized by the State EOC
Resources Coordinator were directed to the State Transportation Staging Area
(TSA), at the Rockingham County Complex in Bren~ood. There, the ambulance crew was issued dosimetry and instructions. The TSA Ambulance Coordinator assigned the ambulance to the Hampton Local Staging Area. Upon
answering questions posed by FEMA evaluators, the ambulance crew was released from panicipation in the exercise. [d.
12.82. FEMA evaluated ambulance resources, thus verifying their preparedness. Tr. 23,121-22. The Board notes that the performance of this evaluation
is to be contrasted with the lack of any such evaluation in the Shoreham proceeding, as discussed in Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit I), ALAB-900, 28 NRC 275, 300 (1988).
12.83. Sixty-six of the total of seventy-seven bus routes (86%) for special
populations in the New Hampshire portion of the EPZ were demonstrated.
Appl. Reb. No. 23, supra, at 60. See also Tr. 22,118 ("Completed with controller
intervention" not scored as "completed''). See also Tr. 22,151-52, 22,159-60.
12.84. Vehicles that demonstrated evacuation routes for special facilities on
Day 1 and Day 2 of the exercise completed the routes from the special facilities
to the designated host facilities. On Day 1 of the exercise, two evacuation
bed buses traversed routes from two EPZ nursing homes to the host facilities
of these nursing homes. The actual receipt of special-facility evacuees by the
host facilities was not demonstrated. These host facilities are hospitals and
nursing homes that receive hospital patients and nursing home residents daily.
Appl. Reb. No. 23, supra, at 61.
12.85. The personnel assigned this function under the NHRERP are
equipped and trained according to the procedures currently contained in the
NHRERP for radiological monitoring, at reception centers. The monitoring
equipment and procedures were demonstrated at two reception centers during
the exercise. [d. at 61-62.
12.86. With respect to the decisionmaking process associated with the
administration of KI to institutionalized persons, as delineated in the NHRERP,
Vol. I, § 2.7.3, Thyroid Protection, the Director of DPHS located at the State
EOC in Concord is responsible for making recommendations on the use of KI
as a thyroid blocking agent for the public and emergency workers pursuant to
the nature of the emergency situation. [d.
12.87. During the exercise, DPHS personnel responsible for recommending
the use of KI recommended its use for emergency workers in municipalities
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located within 2 miles of the plant. As a result. the direction for emergency
workers located within this area to take KI was given at 16:29. At 14:09, over
2 hours earlier, New Hampshire had recommended the evacuation of towns
located within 5 miles of the plant. The only health care institution that could
have potentially been affected by the KI directive, the Seacoast Health Center
in Hampton, had already undertaken to evacuate. [d. at 63.
12.88. The purpose of this exercise scenario, in part, was to demonstrate the
ability of DPHS personnel to make appropriate decisions for the administration
of KI to potentially affected persons based on the available information and
the DPHS procedures in the NHRERP. The information available to the state
decisionmakers was that radioiodines were a concern in towns located within 2
miles of the plant and that at the time of concern, only emergency workers
were present in this area due to the evacuation recommendation previously
provided to the public. The appropriateness of the KI DPHS procedures and
the DPHS personnel to properly implement them was demonstrated by the
decisionmaking process that resulted in the recommendation of the ingestion
of KI to emergency workers within the identified specific area of concern. [d. at
63-64; Appl. Exh. 43F, at 163-64.
.
12.89. Intervenors allege that with respect to verifying the capability to provide adequate transportation needs in an emergency, the exercise revealed many
deficiencies. See generally MAG PF 12.1.57.A-57.A.8; SAPL PF 12.1.54.a63.b. Most of the alleged deficiencies can be ascribed to Intervenors' concept
of a "full-participation" exercise as contrasted with FEMA, NRC, and Applicants' interpretations. fur example, with respect to demonstrating the ability
to determine the need for transportation and fulfilling that need, Intervenors
argue that each facility (school, day-care facility, special facility) should have
been contacted to ascertain the transportation need and each of the transportation providers polled as to availability of buses and/or ambulances. Considering
the situation at Seabrook with respect to noncooperating entities and other constraints, the extent of play, by necessity, provided flexibility in assessing the
need for transportation. In accordance with the agreed-upon procedures, an attempt was made to determine the transportation requirement and, if no contact
is made or the facility is not participating, default values could be used. See
Extent of Play §§3.3.1 and 3.3.2 of Attach. A to Donovan Dir., ff. Tr. 21,653.
For example, since schools were not in session during the exercise, the use of
default numbers was necessary to accomplish the exercise. An exercise that.
in many instances, was artificially made more difficult by assumptions forced
on the players by FEMA, i.e., at a time when the regular school buses would
have been at the schools and available, their use was denied and alternative
transportation arrangements had to be made. The reason for the denial was to
test capability to provide compensating actions. See Tr. 22,469-70, 22,581-84
(Donovan). See also Finding 7.74, supra. Clearly, the focus of the exercise was
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not doing all things but demonstrating the ability to do it. It is not necessary to
fill the highways with, in this case, nonexistent schoolchildren or nursing home
patients in order to demonstrate a transportation capability, nor is it necessary
to test the bus drivers' ability to drive a bus (although apparently accurate and
readable maps might still be a consideration to be addressed). The bus drivers,
as with teachers and ambulance drivers, do not have to be tested in what they
do professionally. It is reasonable to assume that they will do their job. See
Finding 12.69, supra. Further, NRC regulations require testing only what is reasonably achievable without public participation. 10 C.P.R. Part SO, Appendix
E, § IV.P.I. It is with these types of considerations that the objectives of the exercise and the extent of play were prepared. Intervenors just think more should
have been done. Applicants, NRC Staff, FEMA, and the Board disagree with
Intervenors' assessment.
12.90. Below are specific deficiencies as alleged by Intervenors followed
by Board comments:
1. Intervenors state that transportation providers did not make available
resources in accordance with the extent of play and NHRERP procedures. fur schools, transportation needs were to be determined by
actual contact with public, private, and day-care personnel to provide census data. Appl. Exh. 65, §§ 3.3.1, 3.3.2, 3.3.7 ("Actual supply/demand calculations will be made per RERP proceduresj. It is
alleged that New Hampshire officials made virtually no effort to contact schools, and instead used default values to compute transportation needs. MAG Exhs. 104, 105; see Appl. PF 12.1.48; MAG PF

12.1.57.A. As discussed previously, schools were not in session and
transportation requirements for schools were simulated in accordance
with an agreed-upon procedure. See Finding 12.66, supra.
2. Intervenors state that most transportation providers did not determine
actual supply of transportation resources as required by extent of
play. Appl. Exh. 61, § 3.3.7. Indeed, ten of eighteen transportation
providers refused to participate in the exercise at all, and an additional two companies could not even be contacted. MAG Exh. 107;
'fr. 23,188-91; MAG PF 12.I.S7.A.2; see also SAPL PF 12.1.SS.b.
The extent-of-play agreement for NHRERP transportation resources
called for supply/demand calculations to be made per RERP procedures. MAG Exh. 107 demonstrates that an attempt was made
to contact each of the transportation providers and to determine the
number of vehicles and drivers available. Given the situation, particularly with the nonparticipants, a gOod-faith effort was made to
collect the necessary information, and FEMA considered the objective met. The state identified vehicles through its suppliers that were
sufficient to evacuate the special population in the plume EPZ and ad-
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ditionally notified and placed eighty-seven drivers from DOT and the
National Guard on standby. Appl. Exh. 43F, at 165; see also the narrative summary concerning the implementation of protective actions
for schoolchildren under Objective 19 (Appl. Exh. 43F, at 172-73).
As to actual use of vehicles, FEMA agreed to allow the contracting
of transportation resources for use in the exercise to demonstrate the
functional capability of the RERP. Donovan Die.. fr. Tr. 21,653, Attach. A, at E/3.3-26. The Board agrees with FEMA's finding that
the transportation-related aspects of Objectives 18 and 19 were met.
Appl. Exh. 43F, at 164-82.
3. Intervenors allege that seventeen of sixty-six, or 25.7%, of all bus
routes run to demonstrate transportation resources for special-needs
facilities were not run successfully. Tr. 22,988; MAG PF 12.1.57.A.3;
SAPL PF 12.1.58. Pages 166 through 171 and 173 through 181 of the
Exercise Report summarize the completion status of transit-dependent
routes and school and day-care routes in New Hampshire. It shows
that of a total of 224 routes, 9 were cancelled, 8 were not completed,
and 200 were completed, of which 20 were completed with controller
assistance. For those routes actually run or attempted, over 96% were
completed. FEMA found that the drivers had problems reading or
following the maps and there were problems with the accuracy of
some of the maps. Appl. Exh. 43F, at 172, 181-82. These ARCAs
have been or will be addressed. Appl. Exh. 43E, at 6,7.
4. Intervenors point out that the 1986 exercise revealed a deficiency
in the ability of drivers to reach their destinations, due to the poor
quality of maps and lack of training. Tr. 22,993. Although disputed
by Applicants, similar problems were revealed by the 1988 exercise.
See Tr. 22,993-94; MAG PF 12.57.A.4; see also Board discussion of
MAG PF 12.57.A.3, above (Finding 12.90.3).
S. A primary objective of the exercise was to test communication and
coordination regarding scenario events. The majority of the transportation routes for the State of New Hampshire special facilities,
however, were run out of the time line on Day 2 of the exercise.
Tr. 22,989. Intervenors argue that under these circumstances, it is
not credible for Applicants to claim that adequate coordination of
transportation resources, in the context of an overall, coordinated response, could nevertheless be demonstrated. See Tr. 22,989-93; MAG
PF 12.1.57.A.S. Communication and coordination were demonstrated
within the extent of play at least to the satisfaction of FEMA. As described by Applicants' witnesses, the routes run on Day 2 were run
principally to determine if the maps could be followed. In any event,
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6.

7.

8.

9.

all the routes could not have been run in 1 day because of the limited
number of FEMA evaluators. n.22,991-92.
Only three of eighteen bus companies actually provided buses during the exercise. n. 22,995. These buses had been precontracted,
and the companies had made advance arrangements for deployment
to preidentified locations. n.22,995-97. Therefore, during the exercise, none of the eighteen bus companies were actually required, in
conformance with NHRERP procedures, to determine the number of
vehicles actually available and to deploy these resources to facilities
identified at the time of emergency. n. 23,006-07. According to
Applicants, the scope of the exercise did not require any bus company to determine the actual availability of transportation resources.
n. 23,006. Therefore, the exercise did not verify the capability to actually deploy needed transportation resources in an emergency. MAG
PF 12.1.57.A.6; SAPL PF 12.1.55.a-c. The level of participation of
the bus companies in the exercise was predetermined, and Applicants
provided what was called for in the agreement See § 3.3.7 of Extent
of Play document
In proposed findings the Attorney General argues that without actual
participation, a primary goal of providing training to transportation
providers during the exercise could not be met See n. 22,99823,000; MAG PF 12.1.57.A.7. This issue appears to be outside the
scope of the instant contention. Regardless of that, however, the
only aspect that might have required testing (since one would not be
required to test a profeSSional driver's ability to drive his vehicle)
would be the quality of the maps with respect to readability and
followability. That aspect was given considerable attention. See the
Board's comments on MAG PF 12.1.57.A.5, above (Finding 12.90.5).
The Massachusetts Attorney General argues that during the exercise,
FEMA did not even attempt to evaluate how many buses were
actually available for emergency response. n. 23,007; MAG PF
12.1.57.A.8. FEMA conducted its own survey of transportation
facilities for Seabrook and that is summarized in a FEMA document
dated October 21, 1988, and attached to Applicants' Rebuttal No. 23
as Attachment H.
In its proposed findings, SAPL raises the issue of FEMA Objective
36 which deals with unannounced, off-hours exercises. SAPL PF
12.1.70-71. While Guidance Memorandum (GM) EX-3 clearly states
that "Objective 36, unannounced, and off-hours exercises and drills,
does not apply to a qualifying exercise" (MAG Exh. 93, under
Guidance, at 2, § 3), SAPL argues that the guidance memorandum
was provided under a transmittal letter that stated that it should
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be used in conjunction with NUREG-06S4, FEMA REP-I, Rev. I,
Supp. I, which is the guidance that applies to the evaluation of utility
plans. Te. 23,072-73. Since NHRERP is not a utility plan, SAPL
argues that Objective 36 should have been tested. Applicants counter
that although NHRERP is not a utility plan, they had determined in
discussions with FEMA that Objective 36 did not apply to qualifying
exercises. Te. 23,072. Further, it would not have been practical to
have one participating organization, one participating state, and one
utility response organization doing something different. Applicants'
witness opined that physically it could not occur that you could have
the exercise announced on one side of the border and unannounced
on the other. Te. 23,076. The Board agrees that the intent of the
guidance pertaining to Objective 36 was to exclude unannounced,
off-hours exercises from qualifying exercises such as the June 2829, 1988 Seabrook Exercise. The Board also agrees that the most
reasonable interpretation ofFEMA's GM EX-3, dated March 7, 1988,
particularly in view of Applicants' direct discussions with FEMA, is
to exclude unannounced, off-hours activities in "qualifying exercises."

I.

Rulings of Law

12.91. It is not sufficient for the opponents of Seabrook to demonstrate the
existence of an error or lack of judgment on the part of players in the exercise
as such; rather, what must be demonstrated is that those things that did not go
perfectly in the exercise demonstrate the existence of a fundamental flaw in the
plan or plans being exercised. Shoreham, ALAB-903, supra, 28 NRC 499.
12.92. With respect to the scope of the exercise, Intervenors must demonstrate that the exercise was so unduly limited that it did not permit a meaningful
test and evaluation of the emergency plan in order to ascertain if that plan is
fundamentally flawed. Shoreham, ALAB-900, supra, 28 NRC at 286.
12.93. A fundamental flaw in an emergency plan, as revealed in an exercise,
has two principal components. First, it reflects a failure of an essential element
of the plan, and. second, it can be remedied only through a significant revision
of the plan." Shoreham. ALAB-903, supra, 28 NRC at 505.
12.94. Any purported deficiency observed in an exercise which can be
corrected by providing supplemental training cannot be held to evidence a
fundamental flaw in a radiological emergency response plan. Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-918, 29 NRC
473, 486 (1989).
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J.

Conclusion

12.95. The Board finds and rules that the graded exercise demonstrated that
the NHRERP is adequate and implementable.

13. ULTIMATE CONCLUSIONS AND ORDER
13.1. The Board has considered all of the reliable, probative, and substantial evidence presented by the parties on the admitted contentions on the SPMC
and the June 1988 FEMA Graded Exercise. We have also reviewed the proposed
findings of facts and conclusions of law submitted by the parties and FEMA.
Based upon the findings of fact and conclusions of law set out herein, which
are based upon the whole record of the proceeding, cited by the parties, this
Board has decided all issues in controversy with respect to those contentions.
Accordingly we conclude as follows:
13.2. The Board finds and rules that the Seabrook Plan for the Massachusetts Communities (SPMC) is adequate and implementable and therefore
Massachusetts officials will generally follow the SPMC in the event of an actual
emergency at Seabrook. Thus, the Board rejects as unsupported in this record
Contentions JI-41 through JI-43.
13.3. The Board finds and rules that the New Hampshire Radiological
Emergency Response Plan (NHRERP) is implementable.
13.4. The Board finds and rules that the 1988 graded exercise was adequate
in scope and revealed no fundamental flaw in the SPMC or the NHRERP.
13.5. The SPMC meets the requirements of 10 C.F.R. § 50.47 and Appendix E to 10 C.P.R. Part 50. The Board finds reasonable assurance that adequate protective measures can and will be taken in the event of a radiological
emergency at the Seabrook Station, in accordance with the Commission's emergency planning regulations and precedents with respect to the issues litigated in
this phase of the proceeding.
13.6. This conclusion depends upon the many Commitments, Board requirements, provisos, conditions, and expectations set out in the respective findings above. We leave verification of the Applicants' conformance with these
provisions to the experts of the NRC Staff under the direction of the Director
of Nuclear Reactor Regulation. Except where specified time limits have been
placed on Applicants' conformance, the Director has broad discretion in the timing and manner of conformance consistent with the discussion in the respective
findings and in furtherance of the Board's intent.
13.7. On December 30, 1988, this Board issued its Partial Initial Decision
with respect to the NHRERP. LBP-88-32, 28 NRC 667 (1988). There we concluded that, subject to the satisfaction of certain conditions, there is reasonable
assurance that adequate protective measures can and will be taken within the
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New Hampshire portion of the EPZ in the event of a rndiological emergency at
Seabrook Station. [d. at S04.
13.S. Upon the issuance of LBP-SS-32 and the issuance of this Partial Initial Decision, this Board would have decided all issues remaining in controversy
in the Seabrook opernting license proceeding. However, on November 7, 1989,
the Appeal Board remanded to this Board certain issues decided in LBP-S8-32
with respect to the NHRERP. ALAB-924, 29 NRC 331 (1989).
13.9. The Board has carefully read ALAB-924, evaluated the remanded
issues, and studied the Appeal Board's directions to this Board. We conclude
that those issues and directions do not preclude the immediate issuance of an
opernting license for the Seabrook Station.1?
13.10. The Board directs that, pursuant to the Atomic Energy Act, as
amended, the Commission's regulations, and, in particular, subject to the
provisions of 10 C.F.R. § 2.764, the Director of Nuclear Reactor Regulation is
authorized to issue to the Applicants an opernting license for Seabrook Station
Unit 1 to opernte at power levels not to exceed 3411 MW(t).
13.11. Pursuant to 10 C.F.R. §2.760, this Initial Decision will constitute
the final action of the Commission 45 days from the date of its service, unless
an appeal is taken in accordance with 10 C.F.R. § 2.762 or the Commission
directs otherwise. See also 10 C.F.R. §§ 2.764, 2.785, 2.786.
13.12. Any party may take an appeal from this Initial Decision by filing a
Notice of Appeal within 10 days after its service. Each appellant must file a
brief supporting its position on appeal within 30 days after filing its Notice of
Appeal, or, if the Staff is the appellant, within 40 days. Within 30 days after the
period has expired for the filing and service of the briefs of all appellants (40
days in the case of the Staff), a party who is not an appellant may file a brief in
support of or in opposition to the appeal of any other party. A responding party
shall file only a single responsive brief regardless of the number of appellants'

I? The BomI will issue a memorandum following the issuance or 1his Partial Initial Decisim expWning why
ALAB-924 does not preclude Ihe issuance or an opcratingllc:c:nac.. Our explanations will include, for cumple,
Ihe observation that the remanded issues do not involve lignificant safety or JegUlatory mluen when conaideml
in thc canext ,of Ihe n:conI or Ihe NHRERP proceeding; our lihimlte cmclusima thlt 1he NHRERP providea
realmlble UlUftnce that adequate protective measurea can and will be ulcer! ~ not changed; Ihe record of !he
NHRERP proceeding need not be n:opened to nsoIve lOme incmaistcnciea and voids found by the Appeal Board,
and that any needed implementing actions can be _dily Ind pranptly u1cer!_ We.ha11 aho explain why the
pendency
several motims to IIIbmit new COfttentima doea not preclude the issuance the opcrating license.

or

or
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briefs filed. Any motion for modification of this schedule must be addressed to
the Appeal Board. See 10 C.F.R. § 2.762.
ATOMIC SAFETY AND
LICENSING BOARD
Richard F. Cole
ADMINIS1RATIVE JUDGE
Kenneth A. McCollom
ADMINISTRATIVE JUDGE
Ivan W. Smith. Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
November 9. 1989
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Cite as 30 NRC 656 (1989)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ivan W. Smith, Chairman
Dr. Richard F. Cole
Dr. Kenneth A. McCollom

Docket Nos. 50-443-0L
50-444-0L
(ASLBP No. 82-471-02-0L)
(OffsJte Emergency Planning)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st al.
(Seabrook Station, Units 1
and 2)

November 20, 1989

MEMORANDUM SUPPLEMENTING LBP-89-32
The Partial Initial Decision on the Seabrook Plan for the Massachusetts Communities (SPMC) and the 1988 FEMA Graded Exercise issued on November 9,
1989. LBP-89-32, 30 NRC 375. There we authorized the Director of Nuclear
Reactor Regulation to issue a full·power operating license for the Seabrook station notwithstanding the pendency before this Board of the matters remanded
on November 7, 1989, by the Appeal Board in ALAB-924 (30 NRC 331) and
the pendency of several motions to add new contentions to the proceeding. We
noted that we would issue a memorandum following LBP-89-32 explaining why
the pendency of those issues does not preclude the immediate issuance of the
Seabrook operating license. LBP-89-32, 30 NRC at 651 n.87. The purpose of
this Memorandum is to provide that explanation.
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ALAB·924
General
ALAB·924 remanded to this Board four issues reviewed on appeal from LBP·
88·32, the partial initial decision on the NHRERP. 28 NRC 667 (1988).1 The
fact that our November 9, 1989 decision, LBP-89-32, was about to be issued
was well established on the public record of this proceeding because this Board
had complied with the Commission's directive to report the target date for its
issuance. The Commission noted on September 15, 1989, that, "[1]acking the
admission of any new contention, the order [partial initial decision] expected
on November 30, 1989, would have the potential to authorize issuance of the
full-power license and conclude this proceeding." CLI-89-19, 30 NRC 171,
173.2 Despite the Appeal Board's certain knowledge that LBP-89-32 was about
to issue, ALAB-924 is silent as to any effect the Appeal Board action would
have on the potential in our decision for authorizing issuance of the Seabrook
operating license. It is true that ALAB-924 sets out certain specific, as well
as general, directions to this Board. But, overall, our reading of ALAB-924
leads us to infer that the remand order included traditional broad discretion in
resolving the issues, based upon our familiarity with the very large evidentiary
record of the proceeding.
Moreover, there is no regulation or, as far as we can determine, any reported
decision that would foreclose the issuance of an operating license once the basic
findings under 10 C.F.R. §§ 50.47(a)(I) and 50.57(a)(3) have been made, despite
the pendency of open matters. To the contrary, while it is preferred that issues
be resolved in an adjudicative context prior to the issuance of a license, some
unresolved matters may be left to posthearing consideration and, indeed, even
delegated to the Staff for implementation. Consolidated Edison Co. of New
York (Indian Point, Unit 2), CLI-74-23, 7 AEC 947,951-52 (1974). But see
Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), LBP84-2, 19 NRC 36,210-12 (1984).

1 A fifth matter was re!cm:d 10 Ihe Licensing Board for further men. We are directed 10 take appropriate
steps to ensure Ihat Ihe commitment made in Applicants' testimony ccnceminglhe planning basis for determining
transportation needs for Ihe Ipccial facilities, Webster in Rye. New Hampshire, and Exeter Heallhcare Facility
in Exeter, New lIampohire. are met. The Appeal Board noted a disparity between Ihe commitment 10 determine
transportation needs based upcn maximum capacity of each facility, and Ihe actual capacity oflhe vehicles assigned.
ALAB·924, 30 NRC at 352 n.72. The Board will RqUire Ihe Applicants 10 ccnfirm Ihat Iheir commitment has been
honored at Ihe time we invite briefing en proceeding wilh !he issues remanded by ALAB·924, unless Applicants
have Ilready so confirmed.
2 Subsequently this Board informed Ihe parties Ihat Ihe dccUion woold issue IS early IS 3 weeks prior 10 November
30. Tr.28.32O. On November I, Ihe Appeal Board denied 10int IntervenolS' motion to direct this Board 10 withhold
its impending initial dccUion aaid by Intervenors 10 be due en November 9 or 10.
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This principle is particularly valid in matters of emergency planning where
licensing boards traditionally rely upon predictive findings that emergency plans
can and will be implemented and upon posthearing verification of the resolution
of open matters. E.g., Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-836, 23 NRC 479, 494-95 (1986), citing Louisiana Power
and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC
1076, 1103-04 (1983), and Indian Point, CLI-74-23, supra. See also Byron,
LBP-82-2 supra. 19 NRC at 251-52.3
A common issue in the foregoing cases was whether a posthearing delegation
of open matters to the Staff was appropriate. Here, of course. the question is
whether postlicensing consideration of open matters by an adjudicating board
is appropriate. Putting aside questions of passing jurisdiction. which are not
present at this juncture, if the requisite findings of reasonable assurance of
public safety can be made despite pending open matters, then, a fortiori, the
Commission's adjudicating boards can defer resolution of some remanded issues
for postlicensing consideration under the close scrutiny of the litigating parties.
The important question is not whether this Board can consider just any issue
postlicensing, but whether the issues remanded in ALAB-924 are amenable to
such treatment. We believe that they are. Perhaps lost in the flurry of motions
and comments following the issuance of ALAB-924 and LBP-89-32 was the
fact that, in ALAB-924, the Appeal Board affirmed this Board's partial initial
decision on the NHRERP with respect to every major safety issue decided in
ALAB-924. In commenting upon the issuance of the operating license during
the pendency of ALAB-924 issues, we promised to explain why the remanded
issues were not a bar to licensing, and noted:
Our explanations will include. for example. the observatioo that the remanded issues do not
involve significant safety or regulatory matten when considered in the context of the record
of the NHRERP proceeding; our ultimate conclusioos that the NHRERP provides reasooable
assurance that adequate protective measures can and will be taken are not changed; the record
of the NHRERP proceeding need not be reopened to resolve some inCOll!istencies and voids
found by the Appeal Board. and that any needed implementing actioos can be readily and
promptly taken. We shall also explain why the pendency of several motions to submit new
contentioos does not preclude the issuance of the operating license.

LBP-89-32, 30 NRC at 651 n.87.
This Board will. of course, promptly seek the advice of the parties on the
appropriate resolution of the remanded issues. For now, however, we explain our

3 We note, however. that the Appeal Board nlled Ihst jmp1c:rnenting dcttil for the sheltering cptim is • deficiency
that must be ranedied before the pian can be approved. distinguishing Waurford. mpra. ALAB·924. 30 NRC at

372n.194.
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reasoning with respect to the particular issues remanded in ALAB-924, based
upon the record of the proceeding to date.

Letters

or Agreement

Statement of the Issue
NUREG-0654/FEMA-REP-l, which is similar to NRC regulatory guides,
provides guidance to the effect that individuals and organizations that can
be relied upon to provide assistance in an emergency shall be identified, the
assistance identified and supported by appropriate letters of agreement (LOAs).
NUREG-0654, II.C.4. See also id. II.A.3, II.P.4. The Licensing Board, on May
21, 1986, ruled with respect to proffered contentions that LOAs are not required
between the state and communities; that LOAs are required only for providers
of services and therefore not for schools (day-care centers, etc.) because, in this
case, teachers are "recipients" not ''providers'' of services. We also ruled, on
May 18, 1987, that separate letters of agreement with those such as bus drivers
who collectively supply services are not required. We made similar findings in
LBP-88-32. 28 NRC at 673.
The Appeal Board ruled that this Board correctly found in the NHRERP
decision that teachers will do their duty as ''recipients'' of services so long
as students remain on the school grounds and that the distinction between
''providers'' and "recipients" of services (no LOAs required) was a sensible one.
ALAB-924, 30 NRC at 342-43. But the Licensing Board had found that when
teachers were expected to accompany students on buses, instead of being free
to leave by their own transportation, teachers should be regarded as "service
providers." LBP-88-32, 28 NRC at 730.
The Appeal Board notes the disparity between our decisional finding that
teachers are "providers" when escorting children on buses during an emergency,
and our earlier rulings that they are, in general, ''recipients.'' ALAB-924, 30
NRC at 343. The matter is remanded for "further explanation" with the direction
that the Licensing Board ''resolve the existing inconsistency in its interpretations
of the role of school personnel in an evacuation and determine whether any LOAs
should be obtained from s,chool personnel." [d. at 342, 343-44. In resolving
this issue, we are directed to consider whether school personnel acting in the
role of custodians of the students are "ordinarily expected to accompany their
students in an evacuation." [d. at 343.
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licensing Board Explanation
We begin with an answer to the Appeal Board's factual inquiry, i.e., whether
the teachers are ordinarily expected to accompany their students in an evacuation.
The assumption underlying our respective finding was that some of them would
accompany the students in an evacuation if needed. LBP-88-32, 28 NRC at
72~-30. School teachers testifying for Intervenors understood that they would
be asked to accompany schoolchildren. Tr. 4014. Applicants' panel of experts
testified that not all school buses would be accompanied by school personnel,
but that school personnel will do what must be done and that sufficient numbers
of school personnel would be available to supervise the students on buses.
Applicants' Direct Testimony No.7, ff. Tr. 5622, at 126-27. Mr. Strome,
then New Hampshire's Director of Emergency Management, explained that
whether or not teachers accompany schoolchildren in an evacuation depends
upon whether they volunteer to do so in the discharge of their normal loco
parentis responsibilities. He stressed also that, although New Hampshire would
hope that the teachers would be willing to participate in caring for schoolchildren
in an evacuation, their participation is not "key to the process." He noted, as
does this Board, that schoolchildren regularly get on school buses without handson assistance, and that teachers don', travel on the buses every day. Tr.3388-89.
On the other hand it is commonly observed that teachers routinely accompany
their students on field trips.
In the very broad experience of Dr. Mileti, a leading expen on human
behavior in emergenCies, he knows of no emergency in the history of this country
where teachers have abandoned their children. LBP-88-32, 28 NRC at 740-41.
The Licensing Board concluded that school teachers and school officials, as a
group, will not abandon their pupils in the event of a radiological emergency at
Seabrook. LBP-88-32, 28 NRC at 732, 749. Contrary to the Appeal Board's
understanding (ALAB-924, 30 NRC at 343 n.24), we did not intend for that
conclusion to stop at the school bus steps. If needed, school personnel will stay
with their charges until they are safe.
The LONschool personnel matter is not a significant safety issue. We are
convinced that sufficient numbers of school teachers will accompany school
buses in those cases where they are needed for a safe evacuation of schoolchildren. In arriving at that conclusion, we place more confidence in the inherent
dedication and sense of responsibility of school personnel than on nonbinding
letters of agreement. Moreover, in evacuating with their students, those school
teachers are themselves being evacuated and need not choose between personal
safety and their duty to their students.
There is, however, a regulatory aspect to the remanded issue on letters of
agreement which we are obligated under ALAB-924 to explain. We did indeed
refer to teachers as "service providers" to the extent they might be expected to
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accompany students on the bus. This is the very term used in connection with
our findings on letters of agreement. Compare LBP-88-32, 28 NRC at 673 with
id. at 730. The Appeal Board's perception of a disparity has a basis.
Our finding occasioning the remand was under Section 7, Human Factors in
Emergencies. 28 NRC at 728, 729-30. Letters of Agreement, as a regulatory
or guidance requirement, were discussed under an entirely different part of the
decision - Section 2, Letters of Agreement. 28 NRC at 673, et seq. The
term "service providers" was used, in a literal sense, correctly in both sections.
However, the term has a special regulatory meaning under the LOA part of the
decision flowing from NUREG-0654, IT.C.4.
Our finding that teachers provide a service under Section 7, Human Factors,
was, in a sense, a gratuitous dotting of the "i" in the interest of accuracy. No
party argued, as a human factors consideration, that the likelihood of teachers
evacuating with students would be enhanced by LOAs. It was without any
thought of the LOA requirements that the Board deemed teachers evacuating
with students to be providers of services.
Be that as it may, if, in fact, teachers are "service providers" contrary to our
earlier rulings that they are not, the regulatory implications must, in obedience
to ALAB-924, be addressed. First, nothing in our finding in Section 7, Human
Factors, is inconsistent with our finding under Section 2, Letters of Agreement,
that LOAs are not required for individuals who collectively supply a labor force
or activity. Whatever services teachers may provide when they volunteer to go
with their students during an evacuation are done collectively as school system
employees.
Second, our finding that the teachers provided a service depended upon the
assumption that they would forego evacuating in their own vehicles. 28 NRC at
730. We did not explore the matter in detail because we did not then, nor do we
now, think it is significant. But obviously some teachers would rely upon school
buses for their evacuation - probably the teachers most likely to volunteer and they would in every sense be recipients of that evacuation service.
Third, the school system as a unit is the recipient of evacuation services for
the students (and employees needing transportation). Teachers are an integral
part of that system. They should not be separated from the school system as a
part especially requiring LOAs.
Finally, as we have found, and profoundly believe, teachers as a group will
not abandon students needing their care. They will accept evacuation services
in the exercise of the altruistic and voluntary care of their charges. To the extent
that school buses permit the teachers to see their children safely to reception
centers, they are the recipients of services, albeit on behalf of their charges.
Accordingly, we do not believe that the remanded issue regarding teachers and
LOAs has either safety or regulatory significance. That issue does not change
our ultimate conclusion that schoolchildren can and will be safely evacuated and
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that the NHRERP provides reasonable assurance that protective actions can and
will be taken in the event of a radiological emergency at Seabrook.

1986 Special.Needs Survey

Statement of the Issue
Taken together, NUREG-0654/FEMA-REP-l Criteria ].to.d and ].10.g pr0vide that emergency plans should specify the means to relocate, notify, support,
and assist, among other categories of potential evacuees, special-needs individuals (i.e., transit-dependent and homebound disabled or bedridden persons). The
first step in assuring that an emergency plan is capable of meeting the needs
of this group is the reasonably complete identification of the number and particularized assistance requirements of the special-needs population that resides
within an EPZ.
In May 1986, the Applicants moved for partial summary disposition of all
contentions to the extent they "assert[ed] that there do not exist adequate procedures for identifying persons with special needs."4 In support of their motion,
the Applicants offered the affidavit of the Director of the New Hampshire Civil
Defense Agency (NHCDA) detailing the design, dissemination methodology,
public awareness campaign, and results of a March 1986 survey (to be repeated
annually) undertaken by the NHCDA to identify the number and particularized
transportation needs of special-needs individuals.5
As explained by Mr. Strome, the NHCDA developed and mailed in March
1986 a preaddressed. postage-paid survey instrument to 33,812 New Hampshire
households based on then-current customer lists provided by the Public Service
Company of New Hampshire and the Exeter-Hampton Electric Company. In
addition, the survey was made available through several local service and
municipal agencies. Strome" 2. Finally, recognizing that the use of utility
customer lists would not necessarily ensure that every household in the New
Hampshire portion of the Seabrook EPZ would receive a survey instrument,
public announcements were made by the NHCDA noting the distribution of the
survey instruments, encouraging responses, and providing a means for persons
to request a survey instrument if they had not received one. Id., 16.
The survey sought information regarding the number of residents of each
household who would need transportation {and if so, whether transportation

4 Applicants' Motion Cor Partial Summary Disposition or Sculh Hampton Contention No.8, NECNP Contention
NHLP-4 and SAPL Contentions 18 and 25 (May 20,1986) (hen:inaflcr ref'em>d to IS uApplican~' Motionj at

1·2.
5 Applicants' Motion, Affidavit of Richard IL Strome (Contention South lIamplon.8, NEOJP Contention NHLP·
4, and Contentions SAPiA 8 and .25) (hen:inaf'ter ref'etred to IS "StrOme, ,_j.

662

by ambulance was necessary), and/or who was hearing- or sight-impaired,
wheelchair disabled, bedridden, non-English speaking (and if so, what language), or would otherwise need special help because of other health conditions.6 Strome,
and Attach. A. The survey also asked respondents to provide
special directions to their respective residences ..
With SAPL taking the lead, Intervenors opposed the Applicants' motion on
the grounds that "genuine issues as to the adequacy of the dissemination of
the survey, its design and the frequency with which it is to be conducted"
necessitated further litigation.' In support of its opposition, SAPL appended
an affidavit by Frederick Anderson, Jr., asserting that the 1986 Special Needs
Survey was deficient in its dissemination methodology because (1) the state
had used utility customer lists and thus did not reach EPZ residents who were
not personally responsible for utility bills, (2) the survey was mailed in March
and thus did not reach those seasonal residents who would qualify as specialneeds individuals, and (3) the survey was conducted using a single mailing, an
approach that is unlikely to locate even a majority of special-needs individuals.s
In terms of the survey instrument itself, Anderson asserted that its design was
deficient because it (1) did not sufficiently motivate individuals to respond by
indicating the consequences of such a failure (no personal evacuation); (2)
employed ambiguous questions that could lead to overlapping, speculative, or
inaccurate responses; and (3) was only in English and thus was not adequate for
households where no adult resident spoke English. Anderson, ,,6,8-12.
In November 1986, the Licensing Board granted partial summary disposition,
concluding that the 1986 Special Needs Survey conducted by the State of
New Hampshire (and scheduled to be repeated annually) was adequate as a
matter of law for the emergency planning purposes, and further concluded
that any additional enhancements or refinements of the survey methodology
employed by the state or the possible use of alternative survey methods were

,2

or

or

6 As
May 16. 1986. the initial lIIlVCy resu11Cd in the identification
1974 persons who might require
tranSportation. 333 persons who might require special notiJicatien. 51 persens who might require InnspotUtien
by ambulances. 546 persons who might require special auiatancc due to a physical disability. and 9 persons who
might require special nooficatien in languages «her than English. Strane..' 3. By Iuly II, 1986, after additienal
respcn.ses and ca!su1tatiens with private and governmental organizations who routinely dcsl with handicapped
individuals ClI' provide home health care, approximately 2340 transit·dependent individuals and 9 ambulancedepmdmt individuals had been identified. AppL Dir. No. 2. fr. Tr. 4228, at 9-10. However, the rurvcy is
condUClcd annually, and the Innaportatien needs of special-needs individuals arc updated en a continuous basis
I I lIIlVCy responses and other information become available. Thus. the specific number uaed in the NHRERP as a
tranSportation resource planning buis with _pea to apecW-needs individuals fluctuates over time. Su Strane..
,5; Tr. 4285.
'SAPL's Response to Applicanta' Motion for Summary Disposition
SAPL Contentions 5, 7, 14, and 17 and
Motion for Partial Summary Disposition of SAPL Contmtions 18 and 25 (June 9.1986) (hereinafter refer=! to
.. "SAPL Responsej at 16. Su aim NECNP Opposition to Applicants' Motien for Summary Dispositien (lune
9 1986) at 23-25.
i SAPL Response.. Affidavit of Frederick H. Anderson,Ir. (lune 6, 1986) (hereinafter refer=! to IS MAnderson,
~_j. "4.5, 13, 14.

or
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"extraordinary measures" not required under the Commission's emergency
planning regulations.' In ALAB-924, the Appeal Board held that SAPL had
raised material factual issues regarding the adequacy of the 1986 Special Needs
Survey whose litigation was not properly precluded under the Commission's
San Onofre "extraordinary measures" principle. See Southern California Edison
Co. (San Onofre Nuclear Generating Station, Units 2 and 3), CLI-83-10, 17
NRC 528, 536 (1983), rev'd in part on other grounds, GUARD v. NRC, 753
F.2d 1144 (D.C. Cir. 1985). It therefore remanded the matter of the sufficiency
of the Special Needs Survey for further consideration.lo

Licensing Board Explanation
We have carefully considered the factors that led the Appeal Board to reverse
the grant of partial summary disposition, the pleadings of the parties in support
of and in opposition to Applicants' Motion. and the information subsequently
developed and reflected in the record of the New Hampshire portion of this
proceeding. For the reasons set out below, we conclude that the remanded
issues regarding the 1986 survey do not present significant safety or regulatory
considerations requiring prelicense adjudication, and do not undermine our
ultimate finding in LBP-88-32, 28 NRC at 699, that "adequate transportation and
support services will be available to evacuate the transport-dependent population
of the EPZ •••." Moreover, we find that the survey deficiencies identified
by SAPL, even if ultimately found to be meritorious, are either of no moment
or are amenable to relatively simple and timely correction. Because of this and
consistent with the Commission's intent underlying its emergency planning rule,
we believe reasonable assurances exist at this juncture that "there are no barriers
to emergency planning implementation or to a satisfactory state of emergency
preparedness that cannot feasibly be removed." 46 Fed. Reg. 61,134, 61,135
(Dec. 15, 1981).
We start by focusing on the specific material issues identified by SAPL
which, in its view, warranted further prelicense litigation. As we read the
material issues SAPL sought to litigate under SAPL-18 and SAPL-25, the
principal thesis of those contentions is that the dissemination methodology of
the 1986 Special Needs Survey (repeated annually) is flawed and that the results
obtained through that survey cannot be relied upon to adequately identify the
number and particularized transportation needs of transit-dependent individuals
that might reside within the EPZ at the time of a radiological emergency. SAPL

'Memorandum and Order of November 4, 1986. at 14-17 (unpublished).
10 The Appeal Board went on to note that once the Licensing Board determined the adequacy of the Special Needs
Survey. it would be appropriate for the Board to revisit the ultimate question of whether JUSonable assurances
exist that adequate transporUtion t\:SouteeS will be available to assist special-needs individuals.
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Response at 17-18. The contentions further assert that the design of the survey
instrument itself "could have been improved to eliminate ambiguity." Id. at 18.
We further note that neither SAPL nor its expert advanced any specific factual
bases tending to establish that significant numbers of special-needs individuals
or their transportation needs were, in fact, understated or unreported. Rather,
SAPL's statement of material facts is replete with phrases such as "may not,"
"may weII have," "could have been," "may have meant," and "would probably
not."
With respect to the questions regarding the design of the survey instrument
itself, we note that neither SAPL's statement of material issues nor the affidavit
of its supporting expert asserts that the survey was deficient or inadequate
because of design flaws. Rather, as noted above, the issue that SAPL sought
to litigate was that the instrument "could have been improved to eliminate
ambiguity." Even if we accept SAPL's proposition as true (Gulf States Utilities
Co. (River Bend Station, Units 1 and 2), LBP-75-10, 1 NRC 246,248 (1975»,
it would not materially weaken the Applicants' position that the design of the
survey instrument was adequate for the purposes of preemergency planning
under NUREG-0654. In addition, SAPL's concerns regarding the absence of
sufficiently motivational language on the face of the survey itself (emphasis of
the dire consequences of a failure to respond),l1 the frequency of the survey
(once a month mther than annuaIIy), and the need to continuously survey "the
thousands of transients in the area" to identify special-needs individuals within
their ranks simply invites us to impose identification requirements beyond those
we believe are reasonably contemplated by NUREG-0654 and the Commission's
emergency planning rule.
Moreover, we do not find that the timing of the 1986 NHCOA survey presents
a significant safety or regulatory issue that must be resolved prior to the issuance
of a license. First, any failure to identify summer special-needs individuals is
of consequence only in the summer, some 8 months hence. Second. given the
NHRERP's aIIocation of transportation resources equal to 150% of the 1986
identified transit-dependent needs (Appl. Oir. No.2, ff. 'fr. 4228, at 10) and
written commitments indicating the ovemll availability of approximately 170
more buses than the estimated need (LBP-88-32, 28 NRC at 692). the number
of summer transit-dependent individuals would have to be significant before our

11 Moreover. even if it were ultimately determined that NUREG·06S4 nquircd the NHCDA to rpecially craft its
rwvey instrument to go beyood the aoquiJition or infonnation and create a motivation among EPZ mridcnts to
IeSpOIId to the mail lurvey. we believe that the mechanism for conducting luch a public information campaign
already cxilll Wteler the NHRERP. The plan already calls for the annual distribution or public information ca1cndus
(NHRERP. VoL 1. § 2.3.2) and public infonnation flyers (UI. § 23.4). These infonnational packets (some of
which are in languages other than English) already include a section on the piovUions for rpecial assistance
to handicappedlmobility.impaired individuals. To the exlent necessary. these packets can easily be expanded to
include any additional information lubsequently determined necessary to ensure the reasonable identification of
rpecial·needs populations.
-

665

finding that adequate transportation resources will be available can be seriously
questioned.
Similarly, in support of the opposition to Applicants' Motion, Mr. Anderson
asserted that because the offsite siren system had not yet been audibly tested, the
survey required the hearing-impaired to speculate as to their need for special
assistance. Anderson" 10. SAPL's concern has been mooted. The New
Hampshire siren notification system has been tested. Appl. I;xh. 43F, at 15758. As a result, respondents to surveys subsequent to this test need not speculate
on this point, and appropriate compensatory measures have been taken.
Thus, the only special-needs issue remanded by the Appeal Board that has
the reasonable possibility of requiring a prelicense hearing and adjudication
is that involving the dissemination methodology employed by the NHCDA in
conducting the 1986 Special Needs Survey. The NHCDA's methodology used
a three-prong approach relying on EPZ-utility customer mailing lists, a public
information program providing, inler alia, a mechanism for EPZ residents to
obtain a copy of the survey, and the availability of survey instruments through
several local service organizations and municipal agencies. In evaluating the
safety significance of this alleged deficiency in the 1986 survey, we note that
no survey can guarantee the identification of every transit-dependent or specialtransport individual within an EPZ who will require assistance in the event of
some future emergency.12 Because of this, a common and acceptable approach
is to have available both excess transportation resources and a mechanism for
special-needs individuals who have not been preidentified to make their needs
known to emergency response workers. Both these approaches are part of
the NHRERP. See, e.g., Appl. Dir. No.2, ff. 'fr. 4228, at 9-10, 12-15, 25;
NHRERP, Vol. I, §§ 2.6.11a-llb. Moreover, while SAPL has clearly raised
the possibility that some special-needs individuals might not be accounted for
due to the particular dissemination methodology employed by the NHCDA, we
believe that the number, whatever it might be, is not so large as to render the
existing excess transportation resources under the NHRERP inadequate.
In our view, the focus of SAPL's identified concerns regarding the adequacy
of the 1986 Special Needs Survey is to fine-tune and broaden rather than replace
the methodology employed by the NHCDA to identify special-needs populations.
This being the case, while the number of preidentified special-needs individuals
might increase, we do not believe the remanded survey issues undermine our
finding of reasonable assurances in LBP-88-32 that the NHRERP has both the

Ulndecd. during the Muuc:huscua portion of this proceeding. the only MIneS. offered by any Int=or (Xl
Ihe issue or Identifying and ca1cu1atinglhe transportation needs of !he homeboond disabled testified Ihat not all
prcidentiJied homebound dissbled would in fact use !he transportation resources allocated to them. LBP.89-32,
FUlding 8.48.
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procedures and transportation resources to satisfy the needs of special-needs
populations in the event of a radiological emergency at the Seabrook Station.
Advanced-Life-Support Patients

Statement of the Issue
The Appeal Board remands an issue (SAPL's) concerning the time it would
take to prepare special-facility advanced-life-support (ALS) patients for transit
and to load them into emergency vehicles and the effect this preparation time
may have upon evacuation time estimates (ETEs),13
The Appeal Board takes notice of the testimony of Intervenors' witness Joan
Pilot, who stated ''without apparent contradiction" that it would take from ''28
minutes to an hour" to move an ALS patient from a bed to a stretcher adjacent
to the bed and that none of this activity can be accomplished before arrival of
the evacuation vehicle.14
Earlier in this proceeding, we dismissed SAPL's challenge to the evacuation
times for special facilities when we found that the NHRERP "assumes that
patients are at the loading point when transportation arrives (NHRERP, Vol. 6,
at 11-12 [sic]), not in their beds awaiting pickup as Intervenors argue." LBP88-32, 28 NRC at 699. The Appeal Board recognizes that if this were the case
for ALS patients, the NHRERP's planning assumptions would encompass the
amount of time Ms. Pilot asserted it would take to prepare special-facility ALS
patients before taking them to the transportation loading point. However, the
Appeal Board found our ruling to be:
inconsistent with the direction given in the individual emergency plans (or New Hampshire
EPZ towns that patients/residents o( special (acilities will be assembled fU (not before)
the evaruation vehiclcs arrive. If, as these plans suggcst, assembly begins only when the
evaruation vehicles arrive. then the preparation time (actor highlighted by Ms. Pilot seemingly
has not been considered as pari o( the present planning basis (or ETEs.

ALAB-924, 30 NRC at 351 (footnotes omitted).
The Appeal Board states that it is unable to conclude that the issue of
preparation time "has received appropriate consideration as a factor in deriving
accurate ETEs for this class of the special facility population." [d. at 351-52.
13 The Appeal Baud', c:onccm is fnmed in !he c:onteltt 01 the acamc:y of !he ETE far the development of
protective action m:ommcndations for ALS prtic:nts. Given the ract that scvenJ rpccial facilities an: loc:ated
within close proximity to the Scabrodc Sution and !he ract that Ihcse racilities may offer greater .heItering
protection than available to the gencnl public, thus making .heltering a more acc:epuble altern.tive to evacuation
if !he evacuation times in=asc appreciably, the question of how much the ETE for these prtien1S will be increased
~aration time bcc:omcs "a matter of c:onccm." ALAB·97A, 30 NRC at 350.51.
1 ttl. at 351, titi"g Rebuttal. Testimony 01 loan Pilo!, .rr. Tr. 7670, at 1·2; Tr. 7674-76.
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Accordingly, the Appeal Board remands the matter to the Board "to resolve this
deficiency." Id. at 352

Licensing Board Explanation
Section 11 of the NHRERPIS details the analyses applied and the results
obtained, which provide evacuation time estimates for transit vehicles responding
to the needs of the transit-dependent population within the Seabrook EPZ.
In the plan's ETE analysis, ETEs were developed for three categories of
transit-dependent persons: (1) residents and tourists with no cars available;
(2) individuals at "special facilities" including schools, health-support facilities,
and child-care centers; and (3) those individuals who have "special medical
needs." NHRERP, § 11, at 11-18. It is the ETE for this last category of
special populations which encompasses the transportation of nonambulatory
ALS patients - those having "special medical needs." This category of
individuals, due to special medical requirements, is evacuated by emergency
medical service (EMS) vehicles - ambulettes and ambulances. Id. at 11-22.
Because EMS vehicles are generally available on an emergency basis and it is
therefore reasonable to expect that drivers are immediately at hand, the NHRERP
ETE for special-medical-needs individuals assumes that the mobilization time
for EMS vehicles can be completed within 20 minutes. Id. Also, since many
EMS vehicles have to travel long distances to the EPZ (some as far as 90
miles), more time is required for those vehicles to reach EPZ special facilities.
In its calculation of travel time for EMS vehicles, the NHRERP ETE for specialmedical-needs individuals assumes an inbound travel speed of 50 mph. [d. at 1126. Thus the NHRERP shows the total elapsed time, at worst, from notification
to the arrival of an EMS vehicle at its destination within the EPZ, in the following
ETE calculation:
Mobilization Time:
Inbound Travel: 90/50 + 0.50
Loading Passengers

0.33 hours
2.30
0.67
3.30 hours

Id.
In the context of the Appeal Board's concern, we note that the NHRERP's
ETE calculation for the transit of special-medical-needs individuals has allowed
0.67 hour (40.2 minutes) for the loading of ALS patients. This estimation of
loading time does not deviate in any Significant way from an average of the
IS Appl. Exh. S. NHRERP. Vol. 6. § 11. Evacuation Time Estimates (ETE) for Transit OperatilXlS.
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time Ms. Pilot stated it takes to prepare ALS patients for transportation (28 +
60 minutes/2 = 44 minutes). An increase of 4 minutes in the ETE would not
affect the choice of a protective action recommendation for the ALS patient
population as a whole. However, this finding in itself does not completely
address the Appeal Board's concern, nor does it end our analysis of the issue.
Transportation arrangements for the evacuation of nonambulatory persons are
coordinated between the State of New Hampshire and each New Hampshire town
within the EPZ. At the Alert classification level, the Transportation Coordinator
(or equivalent personnel) of the local emergency response organization, or
State IFO Local Liaison at the Incident Field Office confirms the community's
institutional and special transportation requirements through verification of
actual need by contacting each special facility. Appl. Die. No.2, ff. Tr. 4228.
at 16-17, 24. The NHRERP also provides for the notification and possible
mobilization of Emergency Medical Service vehicles at the Alert level. [d. at 19.
If an evacuation is recommended, the number of vehicles previously determined
to be required are dispatched from the State Transportation Staging Areas (TSAs)
to the Local TSAs in the affected communities. From the Local TSAs, vehicles
are assigned to assist the transportation-dependent population; i.e., ambulances
are dispatched to medical care facilities providing for ALS patients. [d. at 21.
, The foregoing NHRERP provisions demonstrate that special facilities (where
ALS patients reside) are contacted by emergency coordinators at the Alert
classification level prior to an order to evacuate. This initial verification
effectively provides the staffs of the special facilities with advance notice that an
evacuation is being considered. Ambulances, while mobilized at the Alert level,
are not dispatched from the State TSA to the Local TSA and then to the special
facilities until an order to evacuate has been given. The fact that the staffs of the
special facilities are given advance warning of a pending emergency evacuation,
and the fact that ambulances are not dispatched from the State TSAs to the
special facilities until an order to evacuate has issued, provides an extra margin
of time within which ALS patients can be readied for evacuation - a margin
of time beyond that assumed as loading time for those patients in the NHRERP
ETE for that population. This extra margin of time is an added measure of
conservatism to the Applicants' ETE for the ALS population and further tends
to support the ETE's adequacy for protective action decisionmaking.
We finally address the Appeal Board's concern that Finding 4.40 in LBP-8832, 28 NRC at 699 (citation omitted) ("[t]he plan assumes that patients are at the
loading point when transportation arrives, ..• not in their beds awaiting pickup
as Intervenors argue'') is inconsistent with the directions given in individual
emergency plans for New Hampshire towns ("as evacuation vehicles arrive,
assemble residents • • .''). We take note of a mis-citation in our Finding 4.40
which may have mistakenly led the Appeal Board down a path it did not intend
to take in its analysis of this issue. Our cite to "NHRERP. Vol. 6, at 11-12" is
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clearly erroneous, as that cited page (which contains a table of Estimated 1hmsit
Requirements) clearly fails to support the Board's finding (Finding 4.40) relating
to the loading of IWTsing home patients at special facilities. The Appeal Board
recognized this mistake and correctly changed the citation to "NHRERP, Vol. 6,
at 11-[21]" in its slip opinion. ALAB-924, 30 NRC at 351. In the context of
that citation (which shows that 10 minutes has been allocated by the plan for the
loading of ambulatory and wheelchair nursing-home residents), we can see why
the Appeal Board was concerned about the time it would take to prepare ALS
patients for transit However, our review of this issue has now demonstrated
that that citation and its emphasis on "assembly" does not pertain to specialfacility advanced-life-support patients. As we have cited above, ALS patients
are provided for in NHRERP, Vol. 6, at 11-22, 11-26, and 11-27. Within the
context of these portions of the NHRERP, which provide an analysis of the ETE
for ALS patients and the means to develop protective action decisions regarding
that population, any inconsistency between our former ruling and the current
issue evaporates.
Our analysis of the issue leads us to the conclusion that there is no safetysignificant problem outstanding with regard to the transit preparation time for
ALS patients at special facilities that warrants a delay in the issuance of a
full-power license for Seabrook Station. Some improvement could be made
in the NHRERP by requiring an amendment to the plan (or town plans) to
provide for instructions to the staff of special facilities to prepare ALS patients
for transportation at the order to evacuate. Moreover, any confusion over the
distinction between preparing special-needs persons in anticipation of arriving
transportation, and assembling them, can be readily resolved. This type of
improvement does not require any significant revision to the NHRERP and it
can be readily accomplished by the Applicants and the state and verified by the
NRC Staff during the postlicensing period.

Implementation or the Sheltering Option

Statement of the Issue
In the NHRERP decision, with respect to sheltering the beach population,
the Licensing Board concluded that sheltering would be the protective action
of choice under a very limited number of conditions and that therefore the
State of New Hampshire is appropriately prepared to recommend sheltering only
rarely. LBP-88-32, 28 NRC at 775. The Appeal Board affirmed our sheltering
conclusions. ALAB-924, 30 NRC at 367. However, the Licensing Board had
also approved what we then perceived to be New Hampshire's ad hOc approach
to the implementation of the sheltering option. We ruled that implementing detail
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was unnecessary except for about 2% of the transient beach population without
transportation. This conclusion was based. in Part. on the low probability that
sheltering would be recommended for the beach population, in part upon the
concern that such detail might mislead a decisionmaker, and in part because the
matter could be left in the hands of FEMA and the New Hampshire authorities.
LBP-88-32, 28 NRC at 769-70.
The Appeal Board remanded, finding that so long as sheltering for the beach
population is a protective option, notwithstanding the low probability of its
selection, implementing measures are required. All of our reasons for not
requiring implementing detail were rejected. The Appeal Board explained that
emergency planning regulations and guidance support preplanning rather than
an ad hoc response. ALAB-924, 30 NRC at 369-72.
The Appeal Board noted the special implementing measures for those at the
beach with no transportation where specific sheltering locations are to be identified together with appropriate EBS messages directing the transit-dependent to
go to the public shelters to await assistance in the event evacuation is ordered.
Further, the Appeal Board ruled that there is no basis for distinguishing between
those who will be provided shelter under condition (3) (transit dependent) and
those for whom sheltering is to be a protective action option under conditions
(1) and (2) (general transient beach population). Id. at 363-64, 370.
Finally the Appeal Board directs that the NHRERP not be approved until the
deficiency is remedied, and when the potential shelters have been identified, it
will be appropriate for the Licensing Board and the Appeal Board to address
the adequacy of that shelter. us Id., 30 NRC at 372 n.194.

Ucensing Board Explanation
It is likely that this issue cannot be resolved on the existing record. We
understand and are obedient to the ruling that the very low probability of a
sheltering protective action may not be the basis for not requiring implementing
detaIl. However, as a safety matter, that same low probability would permit
postlicensing consideration. The New Hampshire beach population does not
peak until July. Implementing measures may not be difficult to effect New
Hampshire relies upon a "shelter-in-place" concept, i.e., everyone, transients
and residents alike, who are indoors, remain indoors. LBP-88-32, 28 NRC at
758. It is true that no other radiological emergency response plan requires that
US We do not undemand the mandate 10 assess the "adequacy of the abelter" 10 IUggest thaI a preset minimum
level of dose savings must be afforded by Iheltering at the New Hampshi1e beaches. s~. ALAB·924. 30 NRC al
367 n.I64, cirillr ALAB·922 Rather, we read the direction 10 permil a challenge 10 whether there has been an
uulllificatioll of an adequate amount of suitable abeltering OUI of the luflicient available IOpply. Since the Appeal
Board declined 10 aflinn or ~ the licensing Boanl'l finding that there was more than twice the needed
abelu:r for the peak beach population, we am not !tee of doubl on this poinL ALAB·924, 30 NRC al373 n.196.
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specific sheltering (as compared to maps showing sheltering areas) be identified
for the general population, thus there is no experience for guidance. But on the
other hand, sheltering available for the outdoors transient beach population is
concentrated in a relatively compact and well-defined area.
Although we are directed to ensure that the same implementation action be
taken for the general transient beach population as for the transit-dependent
transient beach population, there are fundamental differences b~tween the needs
of the two groups. The transit-dependent group needs preidentified "sheltering"
only in the case that evacuation is ordered. They must go to preidentified public
sheltering to catch the evacuation bus. Applicants' Direct Testimony No.6,
ff. Tr. 10,022, at 21. When sheltering is the chosen protective action, transitdependent transients will not differ from the general transient group. Their
sheltering needs will be exactly the same,17 Therefore the Appeal Board mandate
to treat transit-dependent transients the same as transients with transportation
will be complied with by the protective action scheme for sheltering now in
place. We are required, nonetheless, to identify potential shelters for transients
with transportation. ALAB-924, 30 NRC at 372-73. We make this point not
to question the reasoning behind the remand of this issue, which is not our
role in this proceeding, but to explain that, in carrying out that remand, greater
flexibility is possible when identifying sheltering for the general transient beach
population than with sheltering that needs to be along evacuation bus routes.
Finally, the Board had left to FEMA and New Hampshire the task of resolving
differences over implementing detail. LBP-88-32, 28 NRC at 769. In drafting
LBP-88-32, the Board overlooked the fact that FEMA and the State of New
Hampshire had already resolved FEMA's concern about implementing detail.1I
It is unlikely that the FEMA/State agreement will satisfy the Appeal Board's
requirements on that issue, however.
The Board concludes that the very low probability of selecting the sheltering
option for the beach population and the fact that the beach population does not
reach large numbers until July, provides adequate safety pending the resolution
of the remanded sheltering issue.
PENDING MOTIONS
Several motions to admit contentions in two categories were pending before
this Board on November 9, 1989, the date LBP-89-32 issued. The first category

17 In Ihe nre shellering case - gaseous mease of predictably ahort duration arriving before evarultion can be
effected - IMcultim is not c:aIled for.
18 Letter from Huntington. Assistant Attorney GenenI. of New Hampshire. to Chairman Smilh of licensing Board,
October 13. 1988.
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of motions pertains to the September 27,1989 onsite emergency plan exercise.19
The second category, consisting of a single motion as of this date, relates to the
alleged withdrawal of the Massachusetts Emergency Broadcast System (EBS)
from participation in the SPMC.lo
In proceeding as we did we considered the following factors:
First, LBP-89-32 was ripe for issuance in the normal course. The
pleadings on the onsite exercise contentions had just been completed?1
but the Board's opinion on the intricate legal arguments was not yet
drafted. After many years of a full and fair adjudication on all matters
in controversy, Applicants had prevailed on all issues. We believed that
they were entitled to an immediate judgment to that effect - providing
that the legitimate rights of the intervening parties could be protected.
Second, there is no NRC regulation requiring that an initial decision
be delayed because of speculation that future issues might require further
hearings. In this context, the Board reports that it did not rush the initial
decision to completion at the expense of the Intervenors' four motions
on the September 1989 onsite exercise. To the contrary, the Board took
strong measures to encourage the parties to move promptly on the onsite
exercise contentions. Tr. 28,297-321 (telephone conference, October 19,
1989). In fact, the initial decision was somewhat delayed while the Board
examined the onsite exercise motions for serious safety implications.
While we now understand the safety and regulatory implications of the onsite
exercise motions, there is a very intricate set of legal arguments which should
be discussed before a complete and reviewable decision on the motions can
be rendered. This will take time not previously anticipated by this Board or
by the Commission in its Order of September 15, 1989 (CLI-89-19) denying
Applicants' Motion for an exemption from the I-year onsite exercise ruleP
191ntcrvenors' Motien to Admit Contentions en the September 27, 1989 Fmc:rgmcy P1an Exercise, September 28,
1989; IntervatOlS' Second Motien to Admit Contmtions at the September 27,1989 Emergatcy P1an Exen:ise,
October 13, 1989; IntcrvenOlS' Motion to Ammd 1ntcrvenOtS' Motions [of September 29 and October 13, 1989],
October 16, 1989; and Intcrvenors' Motion for Summuy Dispositien of Contentions n-Onsite EX· I and n·Onsite
EX·2, October 18, 1989.
lOlntcrvenors' Motien to Admit a Late Filed Centention and Reopen the Record at the SPMC Based Upon the
Withdrawal of the Ma.. acbuseus E.B.S. Networlt and WCOY. This motion dated Navcmber 9, 1989, and served
by first class mail that date was received by the Board after LBP·89·32 WII rmdered (November 9), and served
(November 13). An appuently identical earlier motion with the same title wu dated October 30, 1989. The
October 30 motien WlS withdrawn by a faxed 'Withdrawal of Motien" dated November 8,1989. Thus, it is not
literslly tnJe that the E.B.S. motien WII pending before this Board what LBp·89·32 issued. However, since no
appeal had been taken from LBP·89·32 when the lecmd E.B.S. motien tinally arrived, this Board oontinued to
have jluisdiction over iL The fact n:mains that the Board did not know about the November 9 E.B.S. Motion
what it zmdered the partial initial decisien, LBP·89·32.
21 The last plesding, dated November 8, 1989, WlS the NRC Staff Response to Intcrvenor'. Motien for Summary
I>ispositien of Proffered Contentions n·Onsite EX·l and n-Onsite EX·2, November 8,1989.
12ln CU·89·19 the Commissien, noting that the Licensing Board .et November 30,1989, as the target date for
its dccisien at all remaining issues .tated. "[1]ac:king the admi.rsitJ" of any new contentien. the [licensing bosrd
decisien] expected on November 30. 1989, would have the potential to .uthorize issuance of the full·power license
(Co1llilUUd)
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To have delayed an otherwise ready initial decision pending the resolution
of the onsite exercise motions would, as noted, be unfair to Applicants. But
that unfairness might be a reasonable price given the 8 years of this litigation,
were it not for the fact that delay spawns delay. The Attorney General of
Massachusetts is carrying out his announced strategy of filing contentions at
every opportunity. He announced in advance of the respective events that he
would submit contentions on low-power testing and again on the onsite exercise.
'Ihle to his word those occasions produced pleadings as well measured in terms
of pounds as in numbers. See, e.g., LBP-89-28, October 12, 1989, Memorandum
and Order [denying motions for low-power contentions], 30 NRC 271, 272 n.l.
The on/off/on sequence of the EBS motions portends even more motions for
renewed litigation. The Attorney General's large staff of assistants with their
fecund word processors c~ produce motions for renewed litigation faster than
the Board and parties can deal with them. The specter of the deplored "endless
loop of litigation"1l becomes more threatening as the 2-year anniversary of the
1988 FEMA Graded Exercise approaches.
If the capacity to file motions to admit late-filed contentions is permitted to
afford Intervenors the unilateral power to delay the issuance of the full-power
license, there is no hope for the Seabrook Station despite Applicants' fairly won
victory.2.4 The Board believes that this problem calls for prompt Commission
policy guidance, and pursuant to 10 C.F.R. § 2.764(f)(I)(ii), it is the Board's
responsibility to so inform the Commission.
The pendency of the motions on the onsite exercise presents a different
kind of problem. Such exercises are material to the issuance of an operating
license in the circumstances of this proceeding. 10 C.F.R. Part 50, Appendix
E, § IV.F.l. Subject to reasonable procedural requirements, Intervenors may
chaIIenge Applicants' compliance with the onsite exercise requirements. CLI89-19, 30 NRC at 174 n.5; Union of Concerned Scientists v. NRC, 735 F.2d
1437, 1446-49 (D.C. Cir. 1984); ALAB-918, 29 NRC 473 (1989). Therefore, if
Intervenors' respective motions are admitted, our Initial Decision authorizing the
issuance of a full-power license may need to be revisited and perhaps vacated.
Nevertheless we believe that the Commission may find it efficient to proceed
with its section 2.764 review in view of several circumstances.

and cmclude this proceeding [emphasis auppliedJ." 30 NRC at 173. It i. possible that the Commission used the
tenn -admission" in the precise acnae that the mere pendency of motions for renewed adjudication would not
bar a decision authorizing a full-power lic:eme. However. there is no reason to believe that the Commission was
focusing upon the betwecn-the-cncks lituation at bar where motions for renewed adjudication come in faster than
they can be decided.
2J Lotll Islattd U,lotitll Co. (Shoreham Nuclear Power Station, Unit 1). C,J-88-9. 28 NRC 567. 570 (1988).
2.4 Yet another motion seeking additional litigation was presented to the Lic:eming Board during the prepmtion
of this Memorandum: Imem:nors' Motion to Reapcn the Record and Admit Late-Flied Contention Regarding

Proposed Amendment of Seabrook Operating Lic:eme Application. November 17. 1989.
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An onsite exercise was conducted at Seabrook on September 27, 1989, and
Inspection Report 50-443/89-10 documents the Staff's inspection of the exercise.
No violations, deviations, or unresolved items were identified.
The Commission in CLI-89-19 (30 NRC at 174 n.5) ruled that any contention
on the exercise must allege a fundamental flaw, citing Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit I), ALAB-903, 18 NRC 499 (1988).
However, the Intervenors' contentions do not allege that the exercise revealed
fundamental flaws in the emergency plan. Instead they allege that the scope of
the exercise was inadequate, relying upon Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit I), ALAB-900, 28 NRC 275,285-87 (1988), for
support. The Intervenors accurately cite ALAB-900 for the proposition that
"the exercise must be comprehensive enough to permit a meaningful test and
evaluation of the emergency plan to ascertain if that. plan is fundamentally
flawed" (emphasis supplied). Id. at 286-87. Intervenors' Second Motion at 7.
However, Intervenors do not deliver on the promise implicit in their citation to
ALAB-900. Nowhere do the motions or the respective contentions allege that the
onsite exercise was insufficiently comprehensive to have revealed fundamental
flaws, nor do they point to any nonexercised aspect of the onsite emergency
plan which, in their view, had the capacity to reveal fundamental flaws if that
aspect had been exercised.
Assuming for present purposes that the standards for reopening a closed
evidentiary record (10 C.F.R. § 2.734) apply in this case - and we believe that
they do - it is significant that the only expert witness affidavits before the
Board are those of two NRC Staff officials and two New Hampshire Yankee
emergency planning officials to the effect that the scope of the onsite exercise
was sufficient to test the major elements of the Seabrook onsite emergency
response plan.2.5 Similarly, the inspection report of the onsite exercise concluded
that
The licensee's response actions for this exercise demonstrated the ability to implement the
emergency plan in a manner which would provide adequate protective measures for the
health and safety of the public.

In contrast, Intervenors generally depend upon NRC regulations and Staff
guidance documents for their position that the onsite exercise was inadequate
in scope. While the large stack of pleadings on this issue leaves much work
for the Board, we have read the factual record of the matter and do not believe
that a factual case has been made out by Intervenors. Indeed, their motion for
summary disposition puts the matter before us as an issue of law on undisputed

2.5 E.•.•

Affidavit of Edwan! J. Fox at 7 (auached to NRC Suff Response
Contentions of September 'rI. 1989 Exercise. October 16, 1989).
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Intervenon' Motioo

\0

Admit

facts.26 The Board can report now that it does not agree with the Intervenors'
legal arguments.Z7 A decision denying the motions on the onsite exercise will
issue as a matter of the Board's highest priority.
As to the motion respecting the Emergency Broadcasting System, the fact that
it was submitted, withdrawn, and resubmitted, and that the matter is not yet fully
briefed, indicates that its potential effect on the outcome of the proceeding is
too speculative to have warranted deferring or recalling our decision authorizing
a full-power operating license. We have nevertheless examined those papers
and find nothing sufficiently grave to justify any delay.

ATOMIC SAFETY AND
LICENSING BOARD
Richard F. Cole
ADMlNIS1RATIVE JUDGE
Kenneth A. McCollom
ADMINISTRATIVE JUDGE
Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
November 20, 1989

26 S.. auo Second Motim at 6.
Z7 Moreover, in evaluating the effect of the legal arguments, the Board will have 10 discuss whether Cll-89-19
has foreclosed cmtentions based upon interpretations of regulations and Staff guidance, given the Ccmmission'.
diredion th,t any cmtention on an exercise must allege a fundamenlalllaw_ Cll-89-19, 30 NRC at 174 n.S.
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Cita as 30 NRC 677 (1989)

LBP-89-3S-

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdmInIstrative Judges:
John H Frye, JII, Chairma"
Dr. James H. Carpenter
Dr. Jerry R. Kline

In the Matter of

Docket No. 40-2061-ML
(ASLBP No. 83-49S-Q1-ML)

KERR-McGEE CHEMICAL
CORPORATION
(West ChIcago Rare Earths
Facility)

November 22, 1989

The Licensing Board presiding in this proceeding on Kerr-McGee Chemical
Corporation's application for a license amendment which would permit it to
dispose of thorium mill tailings at its West Chicago, Illinois site decides crossmotions for summary disposition filed by Kerr-McGee and Illinois, which
intervened in opposition to the application.

DISPOSAL OF MILL TAILINGS:
10 C.F.R. PART 40, APPENDIX A

REQUIREMENTS OF

The proposed above-grade disposal cell satisfies the applicable portions of
Criteria 3, 4, 6, and. 12 of Appendix A to 10 C.F.R. Part 40 in that it will
adequately resist erosion and human intrusion without the necessity for active
maintenance.

-When ismance numbers wen: usigned. Ihe number "LBP-89-34" WI' inadvertently skipped.
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DISPOSAL OF MILL TAILINGS:
10 C.F.R. PART 40, APPENDIX A

REQUIREMENTS OF

Criterion 2, which requires consideration be given to disposing of wastes
from small extraction operations at existing large disposal sites, is not applicable.
Section 12.5 of the Draft Generic Environmental Impact Statement on Uranium
Milling, NUREG'()511, April 1979, makes it clear that Criterion 2 concerns
disposal of tailings from the milling of low-grade ores, ores that could not
be economically transported to mill sites, found in remote locations using
semiportable milling equipment

DISPOSAL OF MILL TAILINGS:
10 C.F.R. PART 40, APPENDIX A

REQUIREMENTS OF

Criterion 7 A requires a detection monitoring program when the tailings are
placed in the disposal cell in order to determine whether there is a need to set
groundwater protection standards.

NEPA:

CONSIDERATION OF ALTERNATIVES

Given the uncontested conclusion that health, safety, and environmental
impacts would be negligible at any of the sites within Illinois, there was no need
to give further consideration to sites more remotely located where transportation
costs necessarily would be greater. There simply is no reason to incur large
economic costs if no significant environmental benefit is to be gained.

NEPA:

RESPONSE TO PUBLIC COMMENTS ON AN EIS

Where Staff prepared and circulated a supplement to its FES which, although
it contained no specific responses, addressed the general areas of lllinois'
comments on the FES, it will not be ordered to further respond absent some
showing that the supplement has overlooked important matters raised by those
comments.

MEMORANDUM AND ORDER
(Ruling on Motions for Summary Disposition)
The history of this proceeding is set out in LBP-89-16, 29 NRC 508 (1989),
and need not be repeated here. Pursuant to the schedule contained in LBP-89-16,
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Illinois moved for summary disposition of certain contentions1 and Kerr-McGee
cross-moved for judgment in its favor on all contentions. In an unpublished
Memorandum and Order of November 14, we denied motions for summary
disposition of Contentions 4(a) and 3(g)(2). We will resolve those contentions
in an initial decision following a hearing scheduled for December 14 and 15.
The remaining contentions are resolved in this Memorandum and Order.
Before turning to the motions for summary disposition, we must address
two collateral matters. First, we must decide Kerr-MeGee's motion to dismiss
Contention 4 as a sanction for Illinois' alleged failure to fulfill its obligations.
Second, we must decide Kerr-McGee's motion for this Board to protect its
jurisdiction by issuing an order directing Illinois not to file a final application
for an amendment to its agreement with NRC which would enable it to assume
jurisdiction over the mill tailings that are the subject matter of this proceeding.

KERR·MeGEE'S MOTION FOR SANCTIONS
Kerr-McGee believes that Illinois' efforts in advancing and briefing Contention 4 reveal that it has not adequately fulfilled its obligation to thoroughly
examine the relevant facts available to it and fully advise the Board in regard to
them. Kerr-McGee urges that we dismiss Contention 4 as a sanction. Needless
to say, Dlinois opposes this result.2
Kerr-McGee's complaint is quickly answered. However one may characterize
the quality of Illinois' presentation of Contention 4 and its motion for summary
dispOSition, it is clear that Illinois did not fail to comply with any affirmative
obligation to disclose information in response to discovery requests or otherwise.
Even were we to agree with Kerr-McGee that Dlinois' motion suffered from
insufficient preparation and therefore made our job more difficult, we could not
properly dismiss Contention 4 as a sanction for not producing higher-quality
work. The penalty for poor preparation is an adverse ruling on the merits of
an issue which, had the preparation been thorough, might have been decided
differently. The cases cited by Kerr-MeGee do not dictate a different result.
Kerr-McGee's motion for sanctions is denied.

lillinois' October 2 unopposed motion for leave 10 amend Appendix A 10 ill OppoIition 10 KClT-McGcc'l
Cross-Motien is armted.
2 S6. KClT-McGcc'l Opposition 10 illinois' Motion and CroIII-Motion for Summary Disposition mAugust 22, at
5-14; illinois Opposition 10 KClT-Mc:Gee'. Cross-Motien or September 21, at 24.
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KERR-MeGEE'S MOTION FOR AN ORDER'
PROTECTING TillS BOARD'S JURISDICTION
On October 27, Kerr-McGee filed a motion seeking an order that would
protect this Board's jurisdiction to complete this proceeding. This motion is
motivated by the fact that Illinois is seeking to amend its agreement with the
Commission under the terms of § 274 of the Atomic Energy Act in order to
acquire jurisdiction over the mill tailings located on Kerr-McGee's West Chicago
site. If the Commission delegates such authority to Illinois, Staff will seek to
terminate this proceeding on the ground that authority to rule on Kerr-MeGee's
application to dispose of the tailings no longer resides in the Commission. KerrMeGee asks that we order Illinois not to file a final application for such authority
until a final decision is achieved in this case.
As we indicated in LBP-89-I6, we understand and sympathize with KerrMcGee's frustration at the seeming inability of this Commission to make a
decision on its application.' Its frustration must be compounded by the prospect
that, after 12 years and the expenditure of substantial Commission resources,
the Commission might delegate authority for the matter to Illinois on the very
eve of finally reaching a decision.
Nonetheless, lllinois and Staff correctly point out that we have no jurisdiction
to issue such an order.4 We are empowered by the Commission to decide
issues in controversy concerning Kerr-McGee's application. That authority does
not permit us to prohibit lllinois from seeking delegation of authority from
the Commission pursuant to section 274. Such an application simply does
not involve review by an atomic safety and licensing board. It is a separate
proceeding before the Commission. Consequently, Kerr-McGee should direct
its request for relief to the Commission. The Commission has authority to decide
whether it wishes to resolve Kerr-McGee's application or delegate authority for
its resolution to Illinois.' Kerr-McGee's motion is denied.

CONTENTION 4
Kerr-McGee proposes to dispose of the thorium mill tailings in an engineered
disposal cell situated above grade on its site located within the City of West
Chicago. Contention 4 alleges that Kerr-McGee's application does not comply
with Criteria 1, 2, 3, 4, 6, 7A, and 12 of Appendix A to 10 C.F.R. Part 40.
Briefly, this contention asserts the following.
329 NRC at 516-17.
4 Su illinois' and Staff'. Rcspmscs of November 16 and 17, respectively.
'For the information of the partics and the Commission, we expect to conclude our review in early 1990.
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Staff has misapplied Criterion I, which states that the general goal of siting
and design decisions is permanent isolation by minimizing dispersion by natural
forces without the need for ongoing maintenance. This criterion mandates
that remoteness from populated areas, natural conditions that contribute to the
isolation of the tailings from groundwater, and the potential for minimizing
dispersion by erosion be considered in judging alternative and existing sites.
(Contention 4(a).)
Kerr-McGee has not demonstrated under Criterion 2 that economic and
environmental costs or the nature of the wastes make it impracticable to dispose
of the tailings at an existing large disposal site, or that the advantages of onsite
disposal clearly outweigh the cost of perpetual surveillance. (Contention 4(b).)
Criterion 3 states that the prime option for tailings disposal is below grade, but
permits above-grade disposal where below grade is not environmentally sound
or is otherwise impracticable. This criterion requires that above-grade disposal
provide reasonably equivalent protection against erosion as below grade. Illinois
alleges that the latter requirement will not be met without active maintenance
(Contention 4(c», and points to Criterion 12 for the proposition that isolation
must be maintained without active maintenance (Contention 4(g».
Similarly, Illinois alleges that Criterion 4's requirement concerning the
contours of the disposal site (which must be as close as possible to those
that would exist if the tailings were disposed of below grade) will not be met
(Contention 4(d», and that Criterion 6's requirement concerning isolation (which
must be provided, to the extent reasonably achievable, for 1000 years and, in any
event, for 200 years) will not be met without active maintenance (Contention
4 (e».
Finally, Illinois alleges that Staff has not determined that Kerr-McGee has
implemented a detection monitoring program required by Criterion 7B in order
to permit the establishment of groundwater protection standards under Criterion
5B(1). (Contention 4(f).)
Thus Illinois urges disapproval of Kerr-MeGee's proposal on three grounds:
First, that Criterion I, if properly construed, requires the disapproval
of the proposal because of the population density surrounding the site,
the proximity of the water table, and the necessity for above-grade
disposal that makes the disposal cell vulnerable to both human intrusion
and natural erosional forces;
Second, that Criterion 2 requires that far more serious consideration
be given to disposal at an existing large tailings site; and
Third, that the requirements of Criteria 3, 4, 6, and 12, which all
relate to protection against erosion without active maintenance, are not
met by the proposal.
.
These arguments present questions that have not been heretofore considered
by the Commission's adjudicatory boards. On November 14, we issued a

681

summary disposition of Contention 4(a), which deals with Criterion I, and KerrMcGee's motion for summary disposition of Contention 3(g)(2), which concerns
Staff's failure to validate the equation used to evaluate transport of contaminants
through the unsaturated zone. We scheduled a hearing on certain limited factual
issues pertaining to those contentions. Rlllowing that hearing, we will issue an
initial decision explaining in full our reasoning with respect to those contentions.
In this Memorandum and Order, we begin our consideration of the motions for
summary disposition with Contentions 4(c), 4(d). 4(e), and 4(g), which concern
Criteria 3, 4, 6, and 12.

Criteria 3, 4, 6, and 12
Criterion 3 states a preference for below-grade disposal and states that, if such
is not possible, above-grade disposal is to provide equivalent isolation. Criterion
4 states site and design requirements that must be met by both above- and belowgrade disposal cells. Criterion 6 sets performance standards for disposal cells.
Criterion 12 provides that no active maintenance should be required in order to
preserve isolation.
Contention 4(c) alleges that Kerr-McGee has not demonstrated that its proposed above-grade disposal cell will provide equivalent isolation withoUl active
maintenance. Contention 4(d) alleges that the embankment and cover slopes will
not be relatively flat or as close as possible to those that would be provided by
below-grade disposal, in contravention of Criterion 4. Contention 4(e) alleges
that active maintenance will be necessary to meet the performance standards of
Criterion 6, while Contention 4(g) alleges that human intrusion, natural forces,
and cell design indicate a significant potential that active maintenance will be
necessary. Illinois and Kerr-McGee have moved for summary disposition on
Contentions 4(c), (d), (e), and (g).
At the outset, we must determine what constitutes active maintenance. llIinois
did not address this question in its motion for summary disposition, while KerrMcGee referred to the definition contained in 10 C.F.R. Part 61, pertaining to
land disposal of radioactive waste, in its cross-motion. That definition provides:
"Active maintenance" means any significant remedial activity needed during the period of
institutional cmtrol to maintain a reasonable assurance that the perfonnlllce objectives. • •
are meL Such active maintenance includes ongoing activities such as the pumping and
treatment of water from a disposal unit or one-time measures such as replacement of a
disposal unit cover. Active mainJellllnce does IIOt include ClLftOdioJ activit~s such as repair

offencing. repair or replacefMnJ of monitoring equipfMnJ. revegetation. minor additions to
soil cover, mbwr repair of disposal lDIit covers. and general disposal site IIpkeep such as
mowing grass.
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10 C.P.R. § 61.2 (1988) (emphasis added). Illinois and Staff pose no objections
to this definition in their responses to the cross·motion.
We agree with Kerr·McGee that section 61.2 provides guidance that we may
use in interpreting Appendix A. We reach this conclusion because the goal stated
in 10 C.P.R. § 61.44, elimination to the extent practicable of the need for active
site maintenance following closure, is very similar to the goal of Criterion 12.
With this definition in mind, we address Illinois' and Kerr·McGee's arguments.

Contentions 4(c) and (d)
In its motion on Contentions 4(c) and (d), DIinois argues that because the
20% slope proposed for the disposal cell's sides, while not prohibited, will
require active maintenance over the long term in order to resist erosion, the cell
will not provide isolation equivalent to that provided by below·grade disposal
Illinois bases this argument on the affidavit of Dr. Gerald R. Thiers. Dr. Thiers
concludes that the cell will not comply with Criteria 3 and 4 on the basis of his
review of Chapter 3 and Appendix B of the Staff's SFES.1i
In its opposition to Illinois' motion and its cross-motion on these contentions,
Kerr·McGee points out that Criterion 3 requires that above-grade cells provide
reasonably equivalent, not equivalent, isolation to that provided by below-grade
cells. Moreover, the slope of the sides of the cell, 5h: 1v (I foot vertical rise for
each 5 feet of horizontal run), complies with Criterion 4(c). Thus no violation
of Criterion 3 is shown.7 The specifiC factual assertions of Dr. Thiers and KerrMcGee's responses follow. 1
1. There is no calculation showing that plants proposed to be used
in the vegetative cover of the cell will resist wind erosion, and
there is no documentation showing that the proposed plants will
be self sustaining. In response to this assertion, Kerr-McGee cites
Engineering Report VI at 6-8 to 6-9, Appendices A and B. Those
sections consider potential erosion on the waste celL. but not wind
erosion specifically. However, the report recommends that a mix of
native prairie grasses, which can grow to 3·7 feet in height and form
dense root systems, be used as vegetative cover. According to the
report, grass cover is well suited for erosion control because loss of
an inch of soil under it could require 1600 years. Id., Appendix A at
7-9, 13. Kerr-McGee proposes to use these grasses and forbs as the
initial vegetative cover for the cell. If this cover is to be sustained
permanently as a prairie ecosystem it must be burned or mowed every
Ii SI. Em. C to Dlinois' Motion.t 24.
7 S,. Ketr-McGce', Opposition IIId Cross-Motion 1131-34, 38-428 SI. Em. C to Dlinois' Motion It 24; Kcn-McOee's Opposition and Cross-Moticn It 34-38.
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2.
3.

4.

5.

few years, otherwise natural vegetative succession will cause a forest
to develop. Thus the fact that the prairie vegetation is not in this
sense self sustaining is not a hazard.9 [d., Appendices A, B.
Evapotranspirntion10 will not be active during rainstorms to prevent
erosion. All parties agree. There is no fact in dispute.
Size specification of the proposed intrusion barrier materials has
not been given and the proposed materials may weather faster than
anticipated. Kerr-McGee points out that this assertion is incorrect It
cites its Engineering Report which describes the requirements for the
materials and points out that the intrusion barrier will lie 2 feet below
the surface of the topsoil. Because vegetative cover on the topsoil
layer will resist erosional forces, that layer should remain intact during
the design life of the cell so that the intrusion barrier is unlikely to
be exposed to forces of weathering. 11
Size gradation of the materials proposed for construction of the 6-inch
gravel blanket is not given, nor is it shown that the materials will resist
maximum erosional forces or that they will resist weathering. KerrMcGee cites Engineering Report IX at 9-14 to 9-15 which addresses
all of Illinois' concerns except for the matter of weathering resistance.
Staff previously pointed out that limestone cobbles could erode in
from 300 to 47,000 years depending on erosion rates assumed and
that it has specified criteria in the SFES for the selection of rock types
that would be resistant to weathering.
No calculations are provided to show that slopes will not slide during
storms, earthquakes, and "static 'conditions"; Kerr-McGee points out
that such calculations were provided in Engineering Report IV at 4-

15.
6.

The proposed 20% slope is contrary to the requirements of Criterion
4(c). Kerr-McGee correctly points out that the 20% slope is, Illinois
to the contrary notwithstanding, specifically acceptable under the
terms of Criterion 4(c).t1

9 The NRC Staff submitted the affidavit of Richard II. Pearl which states the same essential facu. Additionally,
the affidavit states that, in the Chicago area. erosim rcsu1u mainly from lurface runoff and not frmI wind erosion.
Wind erosim is not a lignificant factor even for an elevated ItruCtUre like the disposal cell.
10 Evapotnnspiratim causes the loil to dry between storms. This enhances the Wiler absorptive capacity of the
loil during a storm and reduces runoff that could cause erosim.
11 The NRC suer opposes l1linois' motion and, by affidavit of Mr. Pearl. presents facu in essential agreement
with Kea·McGce. Additiooally Mr. Purl states thlt the e:opected life of the clay and cobblestone layer is 40,000
yean if limestme cobbles are used and Imger if silicate cobbles are used.. Limeatme cobbles could erode over
a period from 300 to 47,000 yean depending on the erosim nte assumed. The Staff addressed the issue of
resistance to weathering in the SFES and provided general lpecilicatims for limestone if it is to be ugd for the
intrusim barrier. SFES at S·lS.
11 Additionally, Dr. Thiers asserts that the cell contours show an area designed to concentnte runoff. contrary to
the requirements of Criterion 4(d) that ocruin documentatim n:quired by Criterion 4(d) has not been provided.
(Co1llituUd)
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In its response to Kerr-McGee's cross-motion, Illinois asserts that Criterion
3 requires a demonstration that the above-grnde cell will provide reasonably
equivalent isolation to that of below-grnde disposal. The demonstration requires
a comparative calculation of the performance of the above-grnde and belowgrnde alternatives. That has not been done. Kerr-McGee's citation of Criterion
4(c) to justify 5h:lv slopes on the flanks of the cell does not demonstrate
reasonable equivalence and shows Kerr-McGee's misunderstanding of the intent
of Criteria 3 and 4(c).
Illinois further asserts that Kerr-McGee did not adequately respond to its
concerns about sustainability of vegetation because the cell will be covered by
prairie which requires active maintenance or by climax forest in which the trees
are susceptible to wind toppling. Illinois complains that Kerr-McGee's estimates
of soil erosion are wrong because it improperly reduced the probable maximum
flood as a design basis. Had Kerr-McGee considered the storm that would
produce the maximum flood, the calculated erosion would have been greater.
Illinois is also dissatisfied with Kerr-McGee's response about the adequacy of
the intrusion barrier because the Engineering Report does not provide grndation
limits for particles in the barrier, and the rock and clay mixture will be subject
to weathering by wetting, drying, freezing, and thawing. Kerr-McGee has not
provided specifications in its Engineering Report for resistance to weathering.
Finally, Illinois complains that Kerr-McGee has not considered the probable
maximum flood in its design of the 6-inch grnvel blanket and that it is not
designed to withstand such an event. Failure of the blanket will cause formation
of gullies and release of wastes.n
Illinois' arguments in support of its own motion and in opposition to KerrMcGee's motion raise different considerations. We address Illinois' motion first.
Ruling on Illinois' Motion on Contentions 4(c) and (d)
We conclude that Kerr-McGee is correct in its assertion that Illinois' motion
is not based on a thorough technical review of all of the relevant information
available to it Many of Illinois' assertions of inadequacy or noncompliance are
based on alleged failure of Kerr-McGee or Staff to supply information rather
than on perceived design defects in the cell itself. Illinois' consultant based
his critique almost entirely on review of Chapter 3 of the SFES. That chapter
generally describes the proposed action and alternatives in only 22 pages. The
Staff may not have anticipated in that chapter every detail some later reviewer

and lhat then: is no documentation lhat the cell can withstand the maximum credible earthquake. u required
by Criterion 4(e). Kerr-McGee correctly points outlhat these usertiona am irrelevant to Contention 4(d) which
ranphrues Criterion 4(c) and thus cannot be viewed IS Cairly raising issues outside oC the latter', .cepe.
3 Su minois' Opposition to Kerr-McGee', Cross-Motion Cor Summary Disposition at 39-43.
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would have liked. However, Chapter 5 of the SFES describes the environmental
consequences of the project and alternatives in more detail. Kerr-McGee's
Engineering Report provides even more detail. Each of Illinois' allegations cites
error or omission of some kind in documentation. In each case, Kerr-McGee
and the Staff have answered by pointing to the relevant documentation. These
responses are adequate answers to Illinois' complaints.I4
The purported facts presented by Illinois to support a conclusion that KerrMcGee has not satisfied its burden of demonstrating that the waste cell complies
with Criteria 3 and 4(c) have been refuted by Kerr-McGee and Staff. Illinois'
assertions are either incorrect or immaterial to the decision. They are based
on a misunderstanding of the proposal or an inadequate review of the available
record.
Illinois' assertion in its brief that the flanks of the waste cell are too steep to
prevent erosion must also be dismissed as speculative. It is undisputed that the
flanks are designed to have slopes of Sh:lv, which is permitted by Criterion 4(c).
Without supporting reasons, applicable to the West Chicago site, the Board may
not order more stringent requirements for slopeS of the waste cell than permitted
by regulation. Illinois' motion for summary dispOSition of Contentions 4(c) and
(d) is denied.
Ruling on Kerr-MeGee's Motion on Contentions 4(c) and (d)
In opposing Kerr-MeGee's cross-motion, Illinois presses its claim that either
a prairie or forest vegetative cover has flaws that would prohibit a finding that
above-grade disposal provides reasonably equivalent isolation of waste compared
to below-grade disposal without active maintenance. Prairie vegetation is said
to be flawed because it will require active maintenance while forest vegetation is

m

14 fur e:wnplc, dle IxunkaJ. repmu appearing in Clap!Ct 6 Ibe Eagincc:rlna Rqlon provide answers to con=ns
about wind erosion and lU&Uinability ohcgetation. The Baud finds !hat thcoc reports c:onstitule a prima laci~
cue that wind erosion will be ncgliple because Ibe vegetation will form a root I}'IIem in Ibe IOi1a and will
IWtd up to 7 feet abcwe Ibe..mace. The pniric vegetation to be used is nauyc to Illinois and pezsiJtcd without
human management for 1houunds
prior to aenlcmcnt. If then: is 110 manaaemc:nt prairie vegetation it
will eventuaUy bcc:omc a fOlCat populated by native trees wbich have lower pocenIial for erosion Iban prairie. S"
SFES Table 5·5.
The State'. _crlion about cvapctranJpintiOll in a ninatorm is true. HO'NeYCf, Ibis fact is immaterial because
it is absurd. It is bc,and c:noduIity to pDIIUlate Ib.t sianiJicant cvaponuon oc:cws during a rainstonn or, wane,
Ibat it could be tug., cnouah to c:muil runoff caused by a atorm.
The Staff view 011 crodsbility nf !he cobblea in the intrusim layer. for example. is Ibat CYa\ limcatonc cobblea
may last for ~.ooo yean. In CXlI1te1t, bowever, Ibis is dle conclusion of a c:ontinacnt analyais in which it is tint
postulated Ibat the covering .ail. layen will be n:maved by lOme unknown mccbanism exposing !he cobble layer
to erosional fo=s. Under forcaeeablc conditions !he cover layer will erode in 243,000 years ow:r !he Cop and
15.100 yean ovcrdle ftmW, and !he intnaion layer will not be expased. S6. SFES at 5·13 to S·lS andT.b1e 5.5.
The Board finds !hat JCar.McOcc hu wpp1ied information on Jock .iD: and has ca1c:u1ated resistance to erosion
for: matcria1a in Ibe 6-indJ pvc! blanket which Ibe State claims is mining. Engineering Rqlon IX at 9·14 to
9·15. The SFES addressed dle Staff apcc:ifications for choice of lCSistant Jock mataW for Ibe intrusion layer
which _lind equally applicable to Jock used in the pvc! blanket. SFES at 5·15.

myean
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bad because the wind will topple trees and provide opportunity for gully erosion
'
which could lead to dispersion of wastes.
The proposed prairie plant community will be maintained by mowing or
burning every few years. However, no party suggests that denudation of the cell
is a hazard over its design life if the prairie is not maintained as planned. lllinois
does not challenge the conclusion of Kerr-McGee and Staff that if the proposed
maintenance activity is pursued a prairie will persist, and if it is abandoned the
prairie will be replaced by forest without human assistance. The likely pioneer
and climax forests are more resistant to erosion than prairie15 and no violation of
the regulatory goal for isolation of waste without active maintenance would occur
if that succession took place. Moreover, the maintenance contemplated by KerrMcGee to preserve the prairie vegetation is clearly not "active maintenance" as
that term is defined in section 61.2.
In its opposition, Illinois also voices concerns over the adequacy of the
intrusion barrier. Appendix A does not require that an intrusion barrier be
included in the design of a waste cell; therefore, there are no specific regulatory
standards the barrier must meet16 Because the barrier is part of the design, we
review it only to determine whether it is likely to perform its intended function
under conditions likely to prevail during the design life of the cell.
The intrusion barrier is included in the West Chicago design to prevent human
and animal intrusion and to provide added assurance of cell stability in the event
that the topsoil layer is lost for some unspecified reason during the design life
of the cell. Staff's analysis shows that erosion of the surface layer might take
place on a time scale well in excess of the design life of the cell and that it
poses no credible mechanism by which the topsoil might be lost within 1000
years. Nevertheless it concludes that if the soil layer is lost by some unspecified
mechanism the intrusion barrier would offer long-term protection. SFES at 513; Table 5.5. We conclude from the soil erosion data that there is only a very
remote possibility that the barrier will be required to perform an erosion control
function within the design life of the cell.
Illinois poses its criticism of the design in the form of an allegation that the
particle size distribution of the graded Clay-cobble layer has not been provided
15 Illinois' c:crnpIaint that wind miaht topple trees in the funue is undisputed but ita auc:rtion that tills willlcad to
gully fonnation and rdcaac of waltca is an umupportcd hypothesi•• The prospect that trees on the cell might fall
during
hundred years of forest aucc:ession is vinually usured given that a pionec:r forest will be replaced
by a climax forest over that period.
The foreat descriptien given in the Wue ftPort makca plain that forcats consist of a complex of vegcutien that
includca many cpccica of closely associated t:rccs and ahrubs growing en sponge-like absorptive IOils. Engineering
Report VI. Appendix B. Staff'. analyais attributes erosion rcaistance to forests nthcr than individual trees. SFES
at S-13; Table S.s. It is a compelling inf=nce that erosion rcaistance in foreata iI the collective result of all
vegcution prcaent. Illinois' a.acrtion to the contnry lads factual.upport. We reject ita view U llllaupponcd

-u

~tien.

1 Extcmal rock cover of impoundments iI requirtd by Critcrien 4{d) only in the event that vegcutivc cover cannot
be catab1ishcd.
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in the documentation. That allegation does not rebut Kerr-McGee's and Staff's
evidence or establish the materiality of the missing data,17 In light of the
undisputed purpose and regulatory status of the intrusion barrier a complaint
of missing information without a showing of its materiality is inadequate to
defeat the cross-motion for summary disposition.
Similarly, minois' unsupported allegation that weathering of cobbles in the
intrusion barrier has not been considered is incorrect and not an adequate basis
to defeat the cross-motion for summary disposition. Staff considered the use of
limestone cobbles because limestone is common in Illinois. It considered the
highly variable weathering resistance of limestone cobbles that might be used
in the intrusion barrier and assumes they could last as much as 40,000 years.
The life of the intrusion barrier could be extended if silicate rocks were used.
However, precise erosion rates of rocks and minerals were not scientifically
determined. SPES at 5-13 to 5-15. Nonetheless, Staff's analysis supports a
conclusion that the design life of 1000 years is attainable with either limestone
or silicate rocks. lllinois has not controverted Staff's analysis.
In his affidavit supporting Illinois' opposition to the cross-motion, Dr. Thiers
points out that Kerr-McGee, while recognizing that the "probable maximum
flood" event is generally recognized by the NRC, nonetheless reduced that event
to assumption B magnitude. IS Dr. Thiers asserts that failure to design to the
larger event means that gullies will form and eventually lead to a release of the
taiIings. 19 Appendix A does not specify particular criteria for assessing longevity
based on a design flood or storm.
Staff and Kerr-McGee relied on variations of the Universal Soil Loss Equation
to estimate erosion of the cell. The Staff used parameters including a rainfall
factor derived from 25 years of record expressed in annualized terms to solve the
equation. SPES Table 4.3; id. at 5-12 to 5-13. Kerr-McGee used a more detailed
model that permitted individual storm calculations of erosion based on daily
climatic data, simulating 100 years of erosion in individual runs. Engineering
Report VI at 6-11 to 6-16, Appendix C. Both conclude that the topsoil of the
cell will not be lost by erosion over its design life. There is no indication that
the Universal Soil Loss Equation calls for the probable maximum rainfall as

17 In fact, Staff and Kerr-McGee have provided substantial infonnation on particle size of materials although the
final choice of materials hu not been spcciIied. Cobbles arc defined u roc:U 2-10 inches in diameter. SFES,
Appendix B at B4 n.a. aay consists of particles less than 2 micranC!CB in diamClCr. Particle size distributions
of sand, silt, and clay in seven! cast-ccntrallllinois glacial tiIIlI and a' the West OIicago site arc provided. SFES
Table 4.15; Table 4.12. Kerr-McOcc states that it will usc locally obtained barrow materials to make the intrusion
bamer and has considered criteria for the suitability of materials. Engineering Report IV at 4-9 to 4-14. While
no canputations that rely on graded particle sizes in the intrusion layer have been pcdonned. Illinois' IIscrtions
fail to estab1ish what canputstions involving these panmC!CB should have been pcdormed and would have been
material to an assessment of the barrier.
lIThe assumption B event has a rainfall intensity of 10.1 inches in 24 hours. Engineering Report IX at 9-13.
19 Su Exit. A to Illinois Opposition to Kerr-McGee', Cross-Motion. ~~ 3(c) and (e).
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an input parameter for any of the calculations or that it could be meaningfully
applied. .
The bare allegation that a larger storm event should have been considered
is insufficient to call into question the analyses performed by Kerr-McGee
and Staff. Dr. Thiers has provided no technical basis for his conclusion that
gullies will form leading to a breach of containment and release of the tailings.
Moreover, the definition of "active maintenance" contained in section 61.2
contemplates that certain minor repairs to the cell cover are permissible. The
damage that Dr. Thiers alleges will take place appears to be of the sort that
could be corrected by minor repairs.
In sum, we find that Illinois has failed to controvert the showing made
by Kerr-McGee and Staff. While llIinois' point that Criterion 3 requires a
demonstration that above-grade disposal provides isolation that is reasonably
equivalent to below grade is well taken, the analyses performed by Kerr-McGee
and Staff amply demonstrate that this is so. Kerr-McGee's cross-motion for
summary disposition of Contentions 4(c) and (d) is granted.2O
Ruling on Contentions 4(e) and (g)

In its motion on Contentions 4(e) and (g), Illinois argues that the location
of the disposal cell within a densely populated area almost guarantees human
intrusion absent a rigorous security program. In Illinois' view, such a program
is inconsistent with Criteria 6 and 12. Even with it, llIinois believes that active
maintenance would be necessary to ensure the integrity of the cap. llIinois again
relies on Dr. Thiers' affidavit for SUpport21 The factual arguments advanced by
Dr. Thiers in ~ 7 (at 4-6) and ~ 8(a)(6) of his affidavit are clearly irrelevant to
these contentions. The remaining arguments contained in ,8 (at 6-7), with the
exception of that concerning human intrusion, have largely been disposed of in
connection with Contentions 4(c) and (d) and are, in any event, unsupported
assertions which are insufficient to call Kerr-McGee's and Staff's analyses into
question.
Illinois' response to Kerr-McGee's cross-motion also repeats the arguments
made in opposition to the cross-motion on Contentions 4(c) and (d) which we
have rejected. It adds Dr. Thiers' assertion that the cell, being located in a
populated area, has nearly a 100% probability of being dug into for free fill
and/or out of curiosity. Dlinois also supports this allegation with reports of
intrusions onto the West Chicago site in the recent past
We agree that some human intrusion onto the site is likely. However, we do
not believe that the site would constitute an attractive nuisance, so as to make
20 fur the same reasons, Kerr-McGcc', Cross-Motion on Contention 2(k) is also gnnted.
21 Su Exit. C to Illinois' Motion at 3·7.
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such intrusion probable. Moreover, given the design of the cell so as to resist
erosion, we do not believe that Dr Thiers has made a case that human intrusion
could create damage so extensive that active maintenance would be required to
correct it as that term is defined in section 61.2. Consequently, we deny Illinois'
motion and grant Kerr-McGee's motion with respect to Contentions 4(e) and
(g).
Criterion 2
Ruling on Contention 4(b)
Contention 4(b) asserts that Criterion 2 is applicable and that no showing has
been made that it would be impracticable to dispose of the West Chicago wastes
at an existing large disposal site. In its motion for summary disposition, Illinois
points to a statement made by the Commission in State of Illinois (Section 274
Agreement), CLI-88-6, 28 NRC 7S, 91 (1988), to the effect that disposal of
the tailings at the West Chicago site might violate Criterion 2's bias against the
proliferation of small disposal sites.22 Kerr-McGee points out that Criterion 2,
which applies to "small remote above ground extraction operations," does not
apply to West Chicago because of the large volume of tailings there present23
In its opposition to Kerr-McGee's cross-motion, Illinois argues that the volume
of West Chicago tailings is not large, pointing to larger quantities that have been
moved in the Western United States.24
We agree with Kerr-McGee that the West Chicago operation did not constitute
a "small remote above ground extraction operation" contemplated by Criterion
2. While the Statements of Consideration that accompanied the proposed and
final Appendix A to Part 40 did not discuss Criterion 2, the Draft Generic
Environmental Impact Statement on Uranium Milling,2S the conclusions of which
were implemented by the notice of proposed rulemaking leading to the adoption
of Appendix A,U, provides the rationale behind Criterion 2. Section 12.5 makes
it clear that Staff was concerned about the milling of low-grade ores, ores that
could not be economically transported to mill sites, found in remote locations
using semiportable milling equipment Thus Criterion 2 was not intended to
cover operations such as that at West Chicago. Illinois' motion for summary
disposition of Contention 4(b) is denied and Kerr-McGee's cross-motion is
granted.
22 ~c Illinois' Motion at 31.33.
23 Su Kerr-McOee·. Cross·Motion at 29-30. Stiff conc:ws in Kerr-McOee'. pasitian. Su Staff'. Oppositim to
Dlinois' Motion at IS and Response in Support of Kcrr·McClec'. Cross·Motion at 3.
:u Su Illinois' Opposition to Kcrr-McClec'. en...Motion at 3S-39.
2S NUREO•OSll , April 1979.
u, Su Uranium MiUUccming Requimnmtl, Final Rule, 4S Fed. Reg. 6S,sn (Oct. 3,1980).
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Criterion 7A

Ruling on Contention 4(/)
Contention 4(1) asserts that, contrary to Staff's position stated in the SFES,11
Criterion 7 A requires that a detection monitoring program at West Chicago
presently must be in place. Illinois argues that Criterion 7 A requires licensees
to establish detection monitoring programs so that groundwater standards may be
set pursuant to Criterion 5B(1). It further argues that the tailings must currently
be managed in accord with Criterion 5B(l), and that, under Criterion 7A, a
detection monitoring program must be put in place to support the setting of
specific groundwater protection standards.
In its cross-motion, Kerr-McGee argues that Staff correctly concluded that
Criterion 7, which concerns preoperational monitoring at a mill site, does not
apply to West Chicago, and that Criterion 7A "provides greater detail as to how
the operational monitoring program is to be designed and implemented.'"l8
In its response to Kerr-McGee, Illinois points out that nothing in Criterion 7A
limits its application to operating sites and that the Commission did not make
a distinction between licensed operating sites and nonoperating sites. Illinois is
correct in its observation. However, all parties have overlooked the goals stated
in Criterion 7A:
The initial purpose of the program is 10 detect lea1cage of hazardous constituent! from the
disposal area 10 that the need 10 set ground-water [.ric] protection standards is monitored. If
lea1cage is detected, the second purpose of the program is 10 generate data and information
needed for the Commission to establish the standards lDlder Criterion SB.

(Emphasis added.) The definitions in the Introduction to Appendix A state that:
"Disposal area" means the area containing byproduct materials 10 which the requirements of
Criterion 6 apply.

Criterion 6 states the requirements for closing the disposal site by placing an
earthen cover over the tailings so as to provide for their isolation for 1000 years,
to the extent reasonably achievable, and, in any case, for at least 200 years. Thus
it is clear that Criterion 7 A comes into play when the tailings are placed in the
disposal cell. This interpretation is confirmed by the language of Criterion SH(l)
which states:

Z7 Su SFES .t 2-23.
28 Su Kerr-MeGee', Cross-Mruon .t SI-S2 Staff .grees. Sec Staff'. Opposition to Illinois' Motion .t 21, and
Respaue in Support of Kerr-MeGee', Cross·Mruon .t 6. Kerr-McGee also argues that Illinois is .ttempting
to litigate Kerr-MeGee', present compliance with applicable water quality at&ndards, a matter that is outside the
scope of this proc:eeding.
.
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The Commission [will take action] if needed to accord with developed data and site
information as to the flow of grolDld water [sic] or contaminants, when the detection
monitoring established IDlder Criterion 7 A indicates leakage of hazardous constituents from
the disposal area.

Consequently, while Illinois is incorrect in stating that Criterion 7 A presently
requires a detection monitoring system, it is correct that one must be in place
when the tailings are placed in the disposal cell. To this extent, Illinois' motion
is granted and Kerr-McGee' cross-motion is denied.29
CONTENTION 3
Contention 3 attacks the Staff's SFES. It asserts that Staff has failed to follow the requirements of the National Environmental Policy Act and applicable
implementing regulations. In particular, in its motion for summary disposition,
lllinois asserts that Staff unreasonably restricted the range of alternatives considered in the ways enumerated in Contentions 3(a), 3(b), 3(g)(1), and 3(g)(8).3O
Ruling on Contention 3(a)
Contention 3(a) asserts that Staff's
assumption that 0.1 % of the IDlpac:kaged wastes would be disbursed [sic] as particulates and
gases for every 160 km (100 mi.) traveled during either truck or rail transport to an alternate
site is arbitrary and capricious.

lllinois argues that Staff's 0.1% assumption vastly overstates the likely
dispersal of the tailings during transportation and therefore overstated the
environmental cost of moving the tailings to another site. Illinois supports this
argument with the affidavits of Dr. M. Frank Petelka and Mr. Warren D. Snell,
who espouse the view that release during transport would be considerably
smaller than the 0.1 % value. In particular, Dr. Petelka describes observations

29 Contentim 3(&)(8) presents a related matter. ThaI contention asserts thaI the costs thaI would be inrom:d for
groundwater cleanup. if needed. have nol been ..~es~ed. In its motim, lIIinoi.< argues thaI • pMsiblc result at the
establishmenl of a detection monitoring system under Critcrim 7 A is the need to clean up the groundwater. Both
Kerr-McGee and Staff oppose. arguing illl~r alia thaI the need for cleanup is speculative and therefore outside
the noquircd scope of the SFES. Kerr·MeGee cites M,tIww Valuy Ciri%l1u COlUlCiI v. R"iortal Forullr, 833
F.2d 810, 816 (9th Cir. 1987), r,y'd 011 ollt,r ,rOUNU, 109 S. Ct. 1835 (1989), qllOrill, SculIli.rls· ltulituJ. for
Public rt{OnrvJUoII y. MC,481 F.ld 1079. 1092 (D.c. Cir. 1973). We agree thaI il is not necessary 10 cmsider
potential cleanup cosU in the SFES. Whether cleanup is necessary al all will not be determined until I detection
monitoring program is in place aftcr the tailings arc placed in the cell Illinois' motion is denied and Kerr-McGcc's
cross-motion is granted.
30 SulIIinois' Motion al 12-13.
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that indicate an actual release rate of 0.01 % or less.3! Illinois assumes without
discussion that the difference is significant.
In its response to DIinois' motion and in its cross-motion, Kerr-McGee raises
certain procedural objections to this contention, but opposes it primarily on
the basis that it does not raise an issue that is material to the selection of
an alternative. Kerr-McGee cites the SFES in Tables 5.18, 5.21, and 5.22
as showing the radiation dose estimates, based on the assumption that lllinois
challenges, are not large enough to affect the assessment of alternatives. This
is true because the Staff's analysis concluded that "the estimated health effects
for all alternatives are negligible." SFES at 1-19.:n
The NRC Staff supports Kerr-McGee's position, providing the affidavit of
Dr, Yuchan Yuan, who states
A dispersion calculation using a source release factor of 0.1 % of Kerr·McGee NRT wastes
per 100 mile traveled would result in an increased external radiation level of less than 0.1
mrlyr at locations adjacent to the transportation route. This level is indistinguishable from
background radiation level of about 90 mr/yr in the Chicago area. 33

We fail to see the significance of the issue of whether the estimated radiation
resulting from transportation losses is negligible or ten times smaller than
negligible, We find that whether the radiation estimate is 0.1 miUirem per year,
or even smaller as Illinois would have it, does not raise an issue material to the
consideration of alternatives. Illinois' motion for summary disposition is denied
and Kerr-McGee's cross-motion is granted.

Ruling on Contention 3(b)
Contention 3(b) raises three issues concerning the Staff's alternative site
selection process:
1. The site selection method was not based on Criterion I, 10 C.F.R. Part
40;
2. The site selection method did not apply the same criteria to potential
alternative sites and the West Chicago site; and
3. Disposal at an existing uranium mine or mill tailings site in the
western United States was not adequately considered.

31 Su Exhs. A and D 10 Illinois' Motion for Summary Disposition. In its opposition 10 Illinois' Motion. Staff
takes issue wi!h !he conclusions of Illinois' experts. See Staff's Response at 9-11.
32 See Kca·McGec'. Response and Cross·Motion at 54-58.
33 Su Staff', Response 10 Kerr·McGee', Cross· Motion at 7.
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In its motion for summary disposition, Dlinois makes three arguments:
1. A uniform application of the criteria applied to the alternative sites
would have resulted in the rejection of the West Chicago site, referring
to its argument under Contention 3(g);
2. Staff's reliance on increased doses and health risks from transportation of the tailings was improper, referring to its argument under
Contention 3(a); and
3. Disposal of the Kerr-McGee tailings at a facility in the western United
States is feasible.34
In its response and cross-motion, Kerr-McGee characterizes Illinois' first
argument as quarreling with the adequacy of Staff's response to its comments
on the draft SFES and raises a number of procedural objections. Staff supports
Kerr-McGee's position.35 Given the dictates of Appendix A to Part 40, we
believe Staff's approach was proper. Therefore we deny Illinois' motion and
grant Kerr-McGee's cross-motion for summary disposition of Contention 3(b)(i)
and (ii). We wiII set out our reasons for this result in full in our ruling on
Contention 4(a), which concerns Criterion I, in our initial decision following
the forthcoming hearing.
To the extent that it is relevant to this contention, Illinois' second argument
(relating to health risks from transportation) must be rejected for the reasons
given in connection with Contention 3(a).
This leaves Contention 3(b)(iii), concerning disposal at an existing site in the
western United States. DIinois points to the Envirocare, Inc. facility in Clive,
Utah, as one designed to accept Kerr-McGee-type material and one that has
accepted materials contaminated with radium from eastern states recently. In
response, Kerr-McGee asserts that Staff assessed and properly rejected a western
disposal site on the basis of economic costs of transportation, health risks of
transportation, and uncertain availability. Kerr-McGee further points out that
the West Chicago waste would require 1.8 million drums, far in excess of the
number cited in the contention, and that the Envirocare facility is not licensed
to accept 11 e(2) byproduct material. 36
The Staff supports Kerr-MeGee's motion for the reasons given by KerrMcGee and concludes that summary disposition is warranted.
In its response, Illinois asserts that both Kerr-McGee and the Staff gave
inappropriate weight to and overestimated the economic costs of transportation
to a western site. It also attacks the assessment of health risks of transportation
as overstated because rail transportation was not considered. Finally, DIinois

34 S.e Illinois' Modon at 16-17.
35 Su Kerr·McGee', Response and Cross-Modem It 58-61: Staff', Rcspa1SC to Ken-McGee', Cross-Motiem
at 8.
36Kerr_McGee Croa Modem. Exh. 9.
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asserts that disposal in Utah would not meet with any public or regulatory
resistance. The Affidavit of Wayne Snell is cited as evidence of the suitability
of the Envirocare site.37
Illinois' arguments do not confront the analytical procedure followed by Staff.
Staff devoted the major part of the SFES to an analysis of the risks to public
health, safety, and the environment if the wastes are disposed at West Chicago
or at one of the alternative locations in I11inois. Staff concluded that:
[T)he proposed action would have the smallest overall health effects (action period and
long term period). Moreover, the estimated health effects for all alternatives are negligible.
Therefore, taking into consideration the long term health and safety benefits of moving the
wastes, the additional cost is simply not justified. • • • [T)he cosU of establishing an offsite
disposal area, transporting the wastes to the alternative site, and stabilizing the wastes at that
site cannot be justified on the basis of substantially reduced health, safety, or mvironmental
impacts.

SFES at 1-19 to 1-20.
It is evident from the foregoing that the Staff considered health, safety, and
environmental impacts in its review of Kerr-McGee's proposal and, only after
finding them negligible at all of the sites, did it reach the conclusion that the
cost of transporting the wastes to a new site was not warranted. We find that
this analytical procedure does not place undue reliance on economic costs.
It is immaterial whether the Envirocare facility might be a suitable repository.
Given Staff's uncontested conclusion that health, safety, and environmental
impacts would be negligible at any of the sites within I11inois, there is no need to
give fwther consideration to sites more remotely located where transportation
costs necessarily would be greater. There simply is no· reason to incur large
economic costs to relocate the wastes.
We deny Illinois' motion and grant Kerr-McGee's cross-motion for summary
disposition of Contention 3(b)(iii).
Ruling on Contention 3(e)
Contention 3(e) asserts that costs and benefits to parties other than KerrMcGee were not considered in the SFES. I11inois did not move for summary
disposition of this contention, but Kerr-McGee did. Kerr-McGee points out
that a variety of environmental costs to others were considered in the SFES at
pages 8-14 to 8-24. Staff concurs in this view.38 lllinois opposes the motion on
the ground that consideration was not given to monetary costs that would be

37 SI. Dlinois' Opposition at 21-23.
38 Su Kerr-McGee', Cross-Motim at 69-71; Staff', Response at 9-10.
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associated with the need for a guard to prevent intruders once Kerr-McGee has
fulfilled its responsibilities and left the site.
Illinois has not raised an issue that is material to this proceeding. The cost
of guard services cannot be large enough to influence a cost-benefit comparison
among multimillion-dollar alternatives. Further, such costs fallon the mill
operator, as prescribed in 10 C.F.R. Part 40, Appendix A, Criterion 10. Thus
they do not involve a cost to a party other than Kerr-McGee and consequently
fall outside the scope of the contention. Kerr-McGee's motion for summary
disposition is granted.
Ruling on Contention 3(g)(1)
Contention 3(g)(1) asserts that potential alternative sites were rejected based
on hydrogeological and demographic considerations which, if applied to the
West Chicago site, would also have dictated its rejection. Like Contention 3{b)(i)
and (ii), it raises issues that are best discussed in connection with Contention
4(a) concerning Criterion 1. Illinois' motion is denied and Kerr-McGee's crossmotion for summary disposition of Contention 3(g)(1) is granted. Our reasoning
will be set out,in our initial decision following the hearing on Contention 4(a).
Ruling on Contention 3(g)(2)
Kerr-MeGee's motion for summary disposition of Contention 3(g)(2) was
denied in our November 14 Memorandum and Order.
Ruling on Contention 3(g)(4)
Illinois' motion to withdraw Contention 3(g)(4) is granted.
Ruling on Contention 3(g)(8)
Contention 3(g)(8) asserts that the cost of necessiuy groundwater cleanup
have not been considered. We deny TIlinois' motion and grant Kerr-MeGee's
cross-motion for summary disposition of this contention. Because it is related
to Contention 4(f) concerning Criterion 7 A, our reasoning is set out there.39

39

s.. IIOte 29, ItIIpNL
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CONTENTION 7
Contention 7 relies on LBP-84-42, 20 NRC 1296, 1323 (1984), and LBP-853,21 NRC 244,255 n.16 (1985), for the proposition that Staff may not properly
select the West Chicago site as the best of those considered under NEPA if that
site does not meet the Appendix A criteria. Because it is closely related to
Contention 4(a) concerning the proper interpretation of Criterion 1, we will rule
on it in our initial decision following the hearing on the latter contention.

CONTENTION 9
This contention provides:
In its Order of January 23, 1986 [sic), !he Atomic Safety and Licensing Board directed the
NRC Staff to respond to certain comments on the DES. (Sec Order of January 23, 1985,
paragraphs S and 8 on pages 28 and 29.) The SFES does not include responses to those
comments, and, therefore, the NRC Staff has not complied with said Order.

lllinois originally submitted a contention relating to the adequacy of the
responses to comments in the FES, Although the contention initially was denied,
we subsequently reconsidered and admitted iL40 Subsequently, following our
direction to the Staff to prepare the SPES,41 we dismissed the entirety of
Contention 1 as a sanction for TIlinois' failure to comply with its discovery
obligations.42
Staff maintains that the dismissal of Contention 1 relieved it of any obligation
to respond to the comments identified in that contention. Moreover, Kerr-McGee
and Staff note that
the specific matters that minais sought to havc addressed in the original FES - alternative
disposal sites, the impaClJ of onsile disposal, and the costs of long-term maintenance and
monitoring - were evaluated anew in the preparation oC the SFES. SFES, 1-1 to 1-18. The
new analysis was subject to comprehensivc comment by the public, including a variety of
State agencies, and the staff prepared a detailed response to each of the comments. SFES,
Appendix H. None of the State's newly admitted contentions relate to the adequacy oC the
stafC's analysis oC these comments. At this juncture, Curther punuit oC issues relating to
the FES woold serve no real purpose. Accordingly, the contention should now be resolved
against the State.

40 LBP-85-3, 21 NRC 2M, 260 (1985).
41LBP_84-42, 20 NRC at 1307-17, r«OlUidmlliott tUttUd. LBP-85-3. 21 NRC 2M (1985).
42LBP-&6-4.23 NRC 7S. 86-87 (1986).
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See Kerr-MeGee's Opposition and Cross-Motion at 81-82.43
Illinois maintains that, just as the dismissal of its Contention 1 did not operate
to relieve Staff of the obligation to prepare the SFES, it did not relieve it of
the obligation to respond to comments. Illinois points out that NEPA imposes
an obligation on Staff independently of this proceeding. Because Staff admits
that it did not respond to the comments in question, Illinois believes that it is
entitled to a favorable ruling on its motion.44
We believe that Illinois' arguments elevate form over substance. While
Staff has an independent obligation to respond to comments on environmental
statements, the totality of the circumstances justified, in this instance, Staff's
failure to respond. After having failed in its attempt to uphold its PES against
Illinois' attack, Staff launched upon the preparation and circulation of the
SPES. The SPES specifically addresses the areas of the comments that were
not responded to. We will not order Staff to respond to comments that were
made on a document that has been substantially modified by the SPES without
some showing that the SPES somehow has overlooked important matters raised
by those comments. Illinois has made no such showing. Illinois' motion is
denied and Kerr-McGee/s cross-motion is granted.

CONTENTION 2
Contention 2 was advanced at the outset of this proceeding in 1983. It focuses
on the engineering design of Kerr-MeGee's proposed disposal cell. Illinois did
not move for summary disposition with respect to this contention; Kerr-McGee
so moved with respect to certain admitted subparts.
Ruling on Contention 2(b)
Contention 2(b) concerns the alleged presenCe of leachable organic compounds in the tailings. Illinois responded to Kerr-MeGee's motion with a motion to withdraw. Illinois' unopposed motion for withdrawal of Contention 2(b)
is granted.

43 K=-McGee·. arguments are let forth in ita Opposition and Cross-Motion at 79-82; StalJ·. arguments can be
frond in ill Opposition to Dlinais' Motion at 22, and ill Support of Kerr-McGee'. Croas-Motion .t 14.
44 Dlinoia' argumenta may be found in ill Motion .t 42-44, ill Opposition to K=-Mc:Gce'. Cross-Motion at
52-51, and ill Opposition to Sllfr. Response in Support of K=-McGee'. Cross-Motion at 7-8.
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Ruling on Contention 2(e)
Contention 2(e) asserts that Kerr-McGee's leachate collection system is inadequately designed to perform its function of providing the means of detecting
cap failure before contaminants escape from the cell because:
First. it will be difficult to maintain the integrity of the leachate
collection pipes when several million cubic feet of waste are deposited
over them;
Second, no information is provided as to the size of the pipes and
their composition; and
Third, Kerr-McGee has not indicated how failure of the pipes through
clogging or collapse will be detected and has not provided for correction
of these events if they occur.
In its motion, Kerr-McGee notes that it submitted detailed information in
its Engineering Repon (provided in 1986 after this contention was admitted)
regarding the performance of its leachate collection system.45 The system is not
intended to operate over an extended period because the long-term performance
of the cell is governed by the cover, not the liner. In its view, Contention 2(e)
is simply misguided and summary disposition should be granted.oC6
The Staff supports Kerr-McGee and asserts that the main reason for the
leachate collection system is to detect failures in the cell cap during the early
years when most of the settling occurs. The pipe system will be disabled by
plugging the risers after settlement in the ceU becomes sufficiently small to make
the likelihood of cap failure negligible. Further, there is no uncenainty about the
pipe specifications. The manifold pipes will be constructed of 6-inch-diameter
tOO-psi high-density polyethylene:"
Illinois' opposition relies generally on pages 9 through 19 of the Affidavit of
Dr. Gerald R. Thiers, who reviewed various portions of Contention 4 for Illinois.
Illinois believes that Dr. Theirs' analysis is equally applicable to Contention 2(e)
but it did not specifically identify the applicable paragraphs. The portions of
Dr. Theirs' affidavit that appear to address issues relevant to Contention 2(e) are
at pages 14-15, "h and j, of his affidaviL48 Dr. Theirs' concern is that leachate
might pass through the collection system into the groundwater undetected
because of differential permeabilities between the clay cap and the clay liner.
Kerr-MeGee's Engineering Repon and the Staff's SPES are assenedly deficient
because they do not mention or show the manifold pipes embedded in the berm
and they do not give design calculations showing a comparison of expected
flows and capacities. Illinois also asserts that the cover is inadequate to last for
45Details &Ie presented in Engineering Report IV at4-l to 44; Engineering Report IX at 9-10.
oC6 SI. Kea-McClec'. Cross-Medon .t &4-85.

47 s.. Affidavit of Paul A_ Benioff attached to Stiff'. Response to Kerr-McClec'. CJos.-Motion.
48 S.. Edt. A to IDinois' OppoIition.
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an extended period of time without active maintenance and that even with active
maintenance the cover could not prevent all infiltration. Illinois concludes that
a leachate collection system is necessary to contain contamination that results
from cover failure and that it is the only means available to detect cover failure.
Illinois' response does not address the limited assertions of fact contained in
Contention 2(e). The contention relates only to the integrity of the collection
pipes and to the longevity of operation of the leachate collection system. It
says nothing about a need for active maintenance of the cell or the prevention
of infiltration. None of Dlinois' asserted facts address the question of continued
pipe integrity or the pipe's potential for clogging. Therefore, these issues appear
abandoned. Neither does Illinois provide any facts showing why Kerr-McGee's
design of the system for short-term monitoring is wrong and that the leachate
collection system should have been designed for long-term operations.
Several of Illinois' assertions reflect misapprehension of the Kerr-McGee
plan. Illinois' assertion that the system will not prevent aU leaching even
with active maintenance is undisputed. That assertion comports with KerrMcGee's rationale for its design of the leachate system, whose purpose is to
detect leaching. The notion that the leachate collection system must contain aU
leachate is a misapprehension of the design objective, which is to monitor the
performance of the clay cap for a short time after installation until settling of
the cell has time to occur. Contrary to Illinois' apparent belief or desire, the
system is not designed to be a barrier or diversion for all leachate after the cell
is completed.49
Illinois' belief that the leachate collection system will fail to detect leachate
on account of differential permeability of the clay cap and clay liner rests on
a misapprehension of the cell design. The Engineering Report shows that the
leachate collection pipes will be embedded in a sand layer which lies above
the clay liner. The sand is indisputably more permeable than the clay. The
relative permeability of the clay cap and clay liner is therefore irrelevant to the
assessment of the leachate collection system's capability to detect a failure in
the clay cap.
Contrary to Illinois' assertion, the Board finds that drawings SK-265 and
SK-266 in the Engineering Report show both the diameters and the locations
of embedded pipes in the berms of the waste cell. This assertion is based
on misreading of documents and presents no material issue of fact in need
of hearing. Because the intended purpose of the leachate collection system
is to provide for monitoring leachate and not to intercept and divert all flow,
the assertion that no comparison of flow volume to capacity has been made is
49 The 1eachale collectim I)'IIem will be pumped during construcIion to prevent leach.1e from entering the lower
clay layer because the clay cap will not be in place. However, this contcntim IJ"'Cifics no concern••boot
pcrfonnance at the 1eachale l)'ltem during construction.
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immaterial to an evaluation of the system performance. Any large volume of
flow could be sufficient to detect a failure in the clay cap. Illinois provides no
facts to suggest that the fluid capacity of 6-inch perforated pipes embedded in
sand is even definable much less that it is material to the assessment of system
function.
The Board concludes that there exists no issue of material fact in dispute on
Contention 2(e) and that Kerr-McGee is entitled to a favorable decision with
respect to it Accordingly, Kerr-McGee's motion for summary disposition is
granted.

Ruling on Contention 2(k)
Contention 2(k) asserts that the disposal cell will not maintain its integrity
against natural erosional forces over the long term. Kerr-McGee's motion for
summary disposition of Contention 2(k) is granted for the reasons given in
connection with Contention 4(c) and (d).so

Ruling on Contention 2(p)
Contention 2(P) alleges that there will be both short- and long-term impacts on
Kress Creek and the West Branch of the DuPage River resulting from deposition
of suspended solids, that neither the Staff nor Kerr-McGee has indicated what
levels of contamination in runoff will be acceptable from a public health and
environmental standpoint, and that neither has shown that measures can and will
be taken to limit contaminant releases to such levels.
In its motion, Kerr-McGee asserts that it has developed a construction
program that is designed to ensure avoidance of adverse impacts on Kress Creek.
The Engineering Report shows that potentially contaminated runoff will be
diverted to a temporary detention/sedimentation/treatment system. Discharges
from the system will be monitored and all applicable release criteria will be
satisfied.51 In contrast, lllinois' response focuses on an alleged need for longterm control of contaminants in storm runoff.52
We have found that lllinois has failed to advance a credible basis for the
proposition that the cell will not adequately resist natural erosion and human
so Su note 20. supra. and accompanying text.
51 See Engineering Report IX at 9-11 to 9-18; SFES at 3-7, H-524, and H-526. Stafhupports Kerr-McGee. S.e
Staff', Response at 17-18.
52 IDinois alleges lItat lite spillways and ,edimentation/dctctllion ,wctures on lite periphery at lite waste cell an:
designed for a ItOnn lhat u less Ihm lhat roquired by NRC for long-tenn control and lhat failwe of lItese clements
ctOlld lead to deposition of auspcnded aolids including tailings into lite water bodies. IDinru also alleges lhat
Kerr-McGee', plan to monitor and tJUt nmoff water wiI1 roquire actiw maintenance which is contruy to KenMcGee', position lItat no active maintenance u required. See IDinois' Respmse to Keu-McOec', Crca-Motion
at 12-13.
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intrusion. That being so, we must assume that the cell cap will remain intact
and that there will be no long-term impacts from sediment on Kress Creek or
the West Branch of the DuPage River beyond the 100year monitoring period.
Surface runoff after the initial construction and monitoring periods will be
"clean." The site will be vegetated and landscaped, and therefore it will not be
a significant source of suspended solids in nmoff water. Nevertheless, runoff
water from the site will be directed to a detention pond before water is released
to a storm sewer system. SFES at 5-24; Engineering Report IX at 9-10 to 9-18.
None of these facts have been controverted by TIlinois. We find that there is
no potential for long-term impacts on Kress Creek and the West Branch of the
DuPage River. Kerr-MeGee's motion for summary disposition of Contention
2(P) is granted.
Ruling on Contention 2(s)
Contention 2(s) alleges that Kerr-McGee did not give serious consideration to
below-grade disposal at another site and has not demonstrated that above-grade
disposal at West Chicago will provide equivalent isolation. AU parties agree that
this contention is duplicative of Contention 4(c) and (d). Kerr-McGee's motion
for summary disposition of it is granted for the reasons given in connection with
Contention 4(c) and (d).
Ruling on Contention 2(u)
Contention 2(u) alleges that Kerr-McGee's proposed disposal cell will require
long-term maintenance. All parties agree that this contention is duplicative of
Contention 4(e) and (g). Kerr-McGee's motion for summary disposition of it is
granted for the reasons given in connection with Contention 4(e) and (g).
Contention 2(w)
Contention 2(w) alleges that Kerr-MeGee's proposed disposal cell is inconsistent with Criterion 1. All parties agree that this contention is duplicative of
Contention 4(a). Kerr-MeGee's motion for summary disposition of it will be
dealt with in our initial decision following the hearing on Contention 4(a).
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ORDER
In consideration of the foregoing, it is hereby ORDERED:
1. lllinois' and Kerr-MeGee's motions for summary disposition of Contentions 3(g)(2) and 4(a) are denied.D
2. lllinois' motion for summary disposition is denied and Kerr-MeGee's
cross-motion for summary disposition is granted with respect to the following
contentions: 3(a), 3(b)(i), 3(b)(ii), 3(b)(iii), 3(g)(I), 3(g)(8), 4(b), 4(e), 4(d},
4(e), 4(g), and 9.54
3. Illinois' motion for summary disposition is granted in part and KerrMcGee's cross-motion for summary disposition is denied in part with respect
to Contention 4(f).
4. Kerr-MeGee's motion for summary disposition of Contention 3(e) is
granted.
5. A ruling on motions for summary disposition of Contentions 2(w) and
7 will be given in our initial decision following the forthcoming hearing on
Contentions 3(g)(2) and 4(a).
6. Kerr-MeGee's motion for summary disposition is granted with respect
to Contentions 2(e), 2(k), 2(P), 2(s), and 2(u).
It is so ORDERED.
ATOMIC SAFETY AND
LICENSING BOARD

Dr. Jerry R. Kline
ADMINISlRATIVE JUDGE
Dr. James H. Carpenter
ADMINISlRATIVE JUDGE
John H Frye, III, Chairman
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
November 22, 1989

D S6I cur unpublished Memorandum and Order of Novanbcr 14.
54 The reasons for cur IUlinp on Contention. 3(b)(!). 3(bXii). and 3(g)(1) will be contained in our Initial clccislon
following hearing on Cmlattion. 4(.) and 3(g)(2).
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LBP-89-36

Cite as 30 NRC 704 (1989)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ivan W. Smith, Chairman
Dr. Richard F. Cole
Dr. Kenneth A. McCollom

Docket Nos. 50-443-0L
50-444-0L
(ASLBP No. 82-471-D2-0L)
(Offslte Emergency Planning)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et sl.
(Seabrook Station, Units 1
and 2)

November 28, 1989

MEMORANDUM AND ORDER
In LBP-89-33, the Licensing Board concluded that ALAB-924 did not
foreclose the issuance of a full-power operating license for the Seabrook Nuclear
Power Station because, inter alia. Intervenors' concerns regarding the hearingimpaired had been mooted due to the testing of the emergency notification siren
system. LBP-89-33, 30 NRC 656, 666 (1989). The Applicants subsequently
advised the Board that while activation of the New Hampshire siren system has
been tested, not all of the New Hampshire sirens have been audibly tested.1
Applicants argue that the above misconception on the Board's part is harmless
in that since there is no regulatory requirement that sirens be audibly tested
before a license issues (Carolina Power & Light Co. (Shearon Harris Nuclear
1 Applicanl$' Advice to lite Licensing Boud willt Respect to LBP-89-33 (November 22, 1989).
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Power Plant), ALAB-852, 24 NRC 532, 546 (1986», a Special Needs Survey
cannot be held insufficient because it is conducted prior to an audible test of the
sirens. Stated another way, a prelicense Special Needs Survey cannot logically
be found wanting due to the absence of a postlicense siren test We agree.
Moreover, the focus of the Intervenors' concern regarding the hearingimpaired was that some individuals might not know that they cannot hear the
emergency sirens because the sirens had not been audibly tested, and thus might
not identify themselves as hearing-impaired. In our view, this concern deals not
with the adequacy of any Special Needs Survey but rather with the adequacy
of the siren notification system, an issue wholly distinct from any of the survey
issues remanded by ALAB-924. Finally, to the extent Intervenors appear to
argue that, for preaccident planning purposes, the Applicants must devise a
survey that somehow identifies people who do not know they are either hearingimpaired or selectively hearing-impaired. we hold that no such requirements
reasonably flow from the Commission's emergency planning rules or NUREG0654.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Ivan W. Smith. Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda. Maryland
November 28, 1989
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Cite as 30 NRC 706 (1989)

LBP-89·37

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judge:
Peter B. Bloch

Docket No. 70·25
(ASLBP No. 89·59~1·"'L)
(Request to Renew to
October 1990)
(Special Material License No. SNM-21)

In the Matter of

ROCKWELL INTERNATIONAL
CORPORATION
(Rocketdyne Division)

November 28, 1989

The Presiding Officer in this S'ubpart L proceeding establishes a procedure
whereby Applicant, the Intervenors, and Staff will have an opportunity to
comment on allegations concerning misleading statements in the application.
The occasion for this order was receipt of an inspeCtion report that the Presiding
officer concluded was an incomplete approach to this important issue in the case.

RULES OF PRACTICE:
SUBPART L CASE

STAFF ORDERED TO PARTICIPATE IN

The Presiding Officer finds, pursuant to 10 C.F.R. §2.1213, that the Staff's
participation would aid materially in the resolution of an issue in the case and
that they should therefore be a party with respect to the issue.
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STAFF PRACTICE IN NOT CONSULTING WITH ORIGINATOR OF
A COMPLAINT

The Presiding Officer noted that, in pursuing a complaint, the Staff had not
spoken with the complainant either before or after its investigation but that it
had spoken to Applicant's representatives.
STAFF INSPECTION:

INCOMPLETE EXPLANATION

The Presiding officer noted that a Staff inspection apparently had exonerated
Applicant from charges of misrepresentation but that closer examination of the
findings created cause for concern.

MEMORANDUM AND ORDER
(Memorandum from Gregory P. Yuhas of
November 15. 1989)
Yesterday I received a copy of a Memorandum for Leland C. Rouse, written
by Gregory P. Yuhas, Chief, Emergency Preparedness & Radiological Protection
Branch, Region V, dated November IS, 1989.1
The Memorandum and attached Inspection Report, 70-25/89-05, relates in
part to matters raised by Donald W. Wallace at the limited appearance session
that I held on September 28, 1989. However, the inspector did not appear to
have consulted with Donald W. Wallace either before or after the inspection.
As a consequence, the report considers a portion of the transcript of the limited
appearance session in this case - without benefit of interaction with the speaker
- and a face-to-face interaction with Rockwell personnel.
The Inspection Report appears to exonerate Rockwell. However, a closer
reading calls that conclusion into question. Mr. Yuhas transmits to us Mr. C.A.
Hooker's conclusion that there was no "adequate review and revision of the
offsite support section of the RCP [by Rockwell] following the closure of
the DeSoto facility" and that this was not appropriately addressed in the July
1988 revision to the RCP.2 The report also indicates that Rockwell discovered
unspecified inadequacies in its onsite emergency response plan at about the
same time that I posed questions to it about its plan. At that time, Rockwell
began a task group to review the offsite portion of the onsite emergency plan.

1This document will be IerVed at the parties in this case.
2yuhu Mcmonndum.' 2.
.

707

That group apparently has not yet finished its work, so that its findings were not
available'to the inspector.3
Although the inspector concluded that there were no violations with respect to
the inadequacies in the specification of offsite resources in the onsite emergency
plan, he did not specify the reasons for reaching this conclusion. Nor is it
clear whether he considered the possibility that there had been a violation of
NRC regulations by submitting misstatements - apparently negligent or grossly
negligent misstatements - in an application for a license.
Under the circumstances, Rockwell should file with this Board a statement
concerning the factual accuracy and the adequacy of the onsite emergency
plan originally filed as part of its license application. Upon receipt of that
statement, which should be filed within 30 days, the Intervenors shall have 15
additional days to respond with respect to this issue, after which Staff may
have an additional 10 days within which to comment. (Since Mr. Wallace is
an intervenor, it is not necessary for the Staff to consult with him in person
about its response but it is encouraged to do so for the sake of courtesy and
completeness .)
fur the purpose of this issue only, I find pursuant to 10 C.F.R. § 2.1213 that
the Staff's participation would aid materially in the resolution of this issue4 and
that they should therefore be a party with respect to this one issue.'
Respectfully ORDERED,
Peter B. Bloch
PRESIDING OFFICER
November 28, 1989
Bethesda, Maryland

3 Impectim 70-25/89-05 II 8. Notice lhill1l'O hospitals IppIMIlly 'II'C'C lined in the plllI u Mmpportiw in Illy
emergency litultion thlt may ltise" bul thll no finn Igreement erlsIed 10 corroborate this c:mclusian. Id. 116-7.
4ThU is I concern of Donald W. Wllllce, who is hereby Idmitted U I party 10 this cue. He IiWllleas than 10
milea from the lite. works lbout S milea fran the lite and owns undew10ped property 2 milea from the aite. One
of hia concemJ is ~I Rockwell hu falsified ilS on-aile ncliologica1 contingency plan." Tr. 218-19; MPctition of
Donald W. WallIco for Leave 10 Intervene II • Party." November 22, 1989. AlIhouah Rockwell h•• not responded
10 the wDlIt:n pctitim and hu I nahl to do 10. it hu eonaia1ently Jd'used 10 respond 10 pctitia1l. If it choooc:s 10
r:esPO'Id in this instance, I would reconaidcr thil decision in IiJht of its filing.
5 I haw been tllcounged because the putiea Ippear 10 be favorably clispoaed tmvmlthe RIllcmc:r& of this cue.
I consider an Ippropriate RIllement. mindful of issuea thai might affect l.rety. to be of oveniding importsnco
because il CIII .ddn:sl even thOle issues thli concern the parties bul cannot be Iitiglted. (The issuea included in
this memorandum an:, of COWIe, subject 10 an Ippropriate letllcmmt among the partiea.)
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Cite as 30 NRC 709 (1989)

ALAB-925

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
AdminIstrative Judges:
ChristIne N. Kohl, Chairman
Howard A. Wilber
G. Paul BoHwerk, 11/

In the Matter of

Docket No. 70-25
(Special Nuclear Material
License No. SNM-21)
(License Renewal)

ROCKWELL INTERNATIONAL
CORPORATION
(Rocketdyne DivisIon)

December 21, 1989

The Appeal Board instructs the Presiding Officer to comply with the Commission's rules for informal hearings, codified at 10 C.F.R. Part 2, Subpart L.

RULES OF PRACTICE:
CERTIFICATION)

INTERLOCUTORY APPEALS (DffiECTED

RULES OF PRACTICE:

INFORMAL HEARINGS

In an informal adjudication, the Appeal Board may exercise its directed
certification authority under 10 C.F.R. §§2.1209(d) and 2.1255 to ensure that a
fair hearing is conducted pursuant to Commission rules.

RULES OF PRACTICE:

INFORMAL HEARINGS (DISCOVERy)

Discovery in informal materials licensing proceedings is explicitly prohibited.
10 C.F.R. §2.1231(d).
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RULES OF PRACTICE:
QUESTIONS)
LICENSING BOARD:

INFORMAL HEARINGS (WRITTEN
AUTHORITY

After the parties' initial written presentations are submitted in an informal
adjudication, the presiding officer may submit follow-up written questions to the
parties for the purpose of resolving issues that have been placed into controversy.
See 10 C.F.R. § 2.1233(d). The authority of a presiding officer to pose such
questions, however, is not to be used as a substitute for discovery (which is
prohibited), nor is it to serve as a vehicle for raising new issues not previously
put into controversy by the parties.
RULES OF PRACTICE:
LICENSING BOARD:

INFORMAL HEARINGS
RESPONSIBILITY

The presiding officer may allow or require oral presentations for the purpose
of ensuring that an adequate record is created; any direct or cross-examination
of witnesses, however, may be conducted solely by the presiding officer. 10
C.F.R. § 2.1235(a).
LICENSING BOARD:
RULES OF PRACTICE:

AUTHORITY
INFORMAL HEARINGS

Generally, the presiding officer may not examine or decide matters that are
not put into controversy by the parties. However, if the presiding officer believes
that there is "a serious safety, environmental, or common defense and security
matter ..• that has not been placed in controversy, [he or she] . . . shall advise
the Commission •.••" 10 C.F.R. § 2.1251(d). See also 10 C.F.R. § 2.760a.
RULES OF PRACTICE:

INFORMAL HEARINGS (HEARING FILE)

The NRC staff is responsible for preparing and making available a "hearing
file" in informal adjudications, which is to consist of the license application,
any amendment thereto, the agency's related environmental impact statement
or assessment, and any other NRC report and correspondence relevant to the
application. 10 C.F.R. § 2.123 1(a), (b).
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RULES OF PRACTICE:

INFORMAL HEARINGS (HEARING FILE)

LICENSING BOARD(S):

AUTHORITY

In informal hearings, the presiding officer is authorized to settle disputes over
the content of the hearing file, so as to ensure access to relevant agency records.
10 C.F.R. §2.1231(b).

APPEAL BOARD:

STANDARD OF REVIEW

Licensing board conclusions on legal issues (such as the correct interpretation
and application of the Rules of Practice) that are not explicitly reviewed by
an appeal board lack precedential effect. Duke Power Co. (Cherokee Nuclear
Station, Units 1,2, and 3), ALAB-482, 7 NRC 979, 981 n.4 (1978).

RULES OF PRACTICE:

DEVIATIONS (NOT AUTHORIZED)

The Commission's Rwes of Practice are intended to be followed and used;
fundamental deviations therefrom are not authorized. Wisconsin Electric Power
Co. (point Beach Nuclear Plant, Unit I), ALAB-696, 16 NRC 1245, 1262-63
(1982).

LICENSING BOARD(S):
SETTLEMENT

AUTHORITY TO APPROVE

RULES OF PRACTICE:
PROCEEDINGS

SETTLEMENT OF CONTESTED

In informal proceedings, a presiding officer is authorized to hold settlement
conferences, 10 C.F.R. § 2.1209(c), and to approve any resulting agreement
after finding it to be consistent with NRC regulations, and in the public
interest, see 10 C.F.R. §2.1241. Unless issues of national or plant security,
or classified, privileged, or proprietary information are involved, however, such
settlement conferences must be public. See 10 C.F.R: Part 2, App. A, § II(d);
cf. id. §§ 2.1203, 2.1235(b).

RULES OF PRACTICE:

INFORMAL HEARINGS

ADJUDICATORY BOARD(S):

DELEGATED AUTHORITY

As is the case in formal proceedings, a presiding officer in an informal
materials license adjudication is not authorized to direct the NRC staff in the
performance of its functions. See Carolina Power and Light Co. (Shearon Harris
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Nuclear Power Plant, Units I, 2, 3, and 4): CLI-80-12, 11 NRC 514, 515-16
(1980).

RULES OF PRACTICE:
ORDERS)

INFORMAL HEARINGS (WRITTEN

An order granting a petition for hearing should be in writing and should
address the factors set forth in 10 C.F.R. § 2.1205(g).

MEMORANDUM AND ORDER
This proceeding, involving applicant Rockwell International Corporation's
request for a renewal of its special nuclear material license issued under 10
C.F.R. Part 70, is one of the first to be conducted pursuant to the Commission's
new rules for informal materials licensing adjudications. See 54 Fed. Reg. 8269,
8276-80 (1989) (to be codified as 10 C.F.R. Part 2, Subpart L, § 2.1201 et
seq.). In an unpublished order dated October 5, 1989, we observed (at 1) that
the Presiding Officer assigned to this proceeding "appears to be engaging in
a form of judicial activism (i.e., discovery) unprecedented in NRC licensing
proceedings, in general, and seemingly not contemplated by the special rules that
apply to this proceeding, in particular." In this regard, we referred specifically
to three orders issued by the Presiding Officer in which he requested extensive
information from primarily the applicant. Invoking our directed certification
power under the rules, 10 C.F.R. §§ 2. 1209(d), 2.1255, we ordered the Presiding
Officer to explain his authority for taking this action.
The Presiding Officer responded on October 13 in a published memorandum
and order, LBP-89-29, 30 NRC 299 (1989). Subsequently, he has issued several
additional orders that raise still other concerns respecting conformity with the
new Subpart L rules for informal adjudications. We now address the Presiding
Officer's explanation and set forth our understanding of how the Commission
intends informal adjudications such as this to proceed.1 To this end, we also
1 In his October 13 memorandum and order,the Presiding Officer counsels that the "[ulnilaterallction" we have
undertaken in soliciting his explanation should be exercised "sparingly." We ag=. Indeed. it has apparently
been almost ten years since the last such reponed instance in I formal Idjudication. Ste PlUrto Rico E~crric
Puwer AutIIority (North Coast Nuclear Plant, Unit I), ALAB·605, 12 NRC 153 (1980). Nonetheless, when the
circumstances call for such Iction, we will not hesitate to act - on our own or in response to a request - in
fulIilIment of the responsibility delegated to us by the Commission to Issure that the agency', proceedings, both
formal and informal, are being conducted by the rules, as intended. Our action here has been undertaken on our
own initiative out of necessity: the NRC staff hIS chosen not to participate IS I party; Roc:\cwc\l has not shown
the interest in ensuring compliance with the agency', procedural rules usually demonstrated by an applicant; the
intervenors appear to be unfamiliar with NRC proceedings; and the Presiding Officer', ordm themselves arc
essentially sua sponte.
(CofllillU4d)
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issue certain directives to the Presiding Officer vis-a:vis the future course of
this proceeding.
A.

Background

On May 25, 1989, Rockwell submitted to the NRC staff an application for a
10-year renewal of its license to possess and use special nuclear materiai pursuant
to 10 C.F.R. Part 70.'2. Three requests for a hearing on the application were filed
in June and later referred by the Commission's Secretary to the Atomic Safety
and Licensing Board Panel.) Administrative Judge Peter B. Bloch was designated
Presiding Officer on August 21. 54 Fed. Reg. 35,550 (1989). He'immediately
scheduled a telephone conference call for September 1 and invited the three
petitioners to amend their hearing requests so as to comply with Subpart Land
to show how their interests are germane to the proceeding. Memorandum and
Order (August 22, 1989) at 5-6; Memorandum (August 31, 1989). The record
does not reflect whether the telephone conference took place, but on September
1 the Presiding Officer scheduled a "limited appearance" session in California
near the Rockwell facility, followed by a "prehearing conference" for the purpose
of conducting oral argument on whether the petitions for hearing should be
granted. Memorandum and Order (September 1, 1989). These sessions were
held on September 28 and 29.
Before ruling on any of the requests for hearing, however, the Presiding Officer issued two orders requesting substantial information from the applicant.
First, on September 15, he directed Rockwell to submit, under oath, specified
"information about all significant chemical and radiological contamination incidents or releases at Santa Susana Field Laboratory (with respect to activities
pursuant to License SNM-21 or with respect to DOE [Department of Energy]
activities conducted in Area IV or in close proximity to licensed activities) since
1969." Memorandum and Order (September 15, 1989) at 1 (footnote omitted).
Three days later, the Presiding Officer requested the applicant's response to several questions concerning, inter alia. offsite emergency planning for its facility.
Memorandum and Order (September 18, 1989) at 2.
As let forth below. the Presiding Officer', nther unorthodox orden have "fundamentally alter[edlthe very
shape" of this proceeding before it hu budy gonen under way, thereby warranting our interlocutory review.
Cleve/and Electric /IIumiNJu1Ig Co. (Perry Nuclear Power Plant, Units 1 and 2), AlAB-675, 15 NRC 1105.
1113 (1982). Moreover. given that this is among the first Subpart L proceedings,the Preaiding Officer's actions
potentially have greater generic implications. Thus, if such actions are incmsistcnt with Subpart 1., they should
be disavowed now, lest they become a blueprint for future informal adjudications. See Dw Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB·687, 16 NRC 460. 464-65 (1982) (appeal board undertalces interlocutory
review of licensing board ruling insofar IS it intc!prcts the Rules of Practice), rn'd j1l part 011 orlJer groWltis,
CU·S3·19, 17 NRC 1041 (1983).
'2. ron definition of "special nuclear material," sec section 11... of the Atomic Energy Act of 1954, IS amended,
42 U.S.c. § 2014 ....
3 The hearing ""lueslS were filed by lon Scott, Estelle lit, and lerome E. Raskin, et at
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At the conclusion of the September 29 ''prehearing conference," the Presiding
Officer orally granted the three apparently unopposed hearing requests and
admitted those petitioners as intervenors to the proceeding. Tr. 240. No order
to that effect, however, has ever been issued. See ibid.4 Then, in a third request
to the applicant, the Presiding Officer set forth his own additional concerns
and posed still further questions based on his review of Rockwell's response
to his earlier inquiry. The Presiding Officer requested the applicant to submit
"reports (unusual occurrences, NCRs, RDs, environmental non-conformance
reports, etc.) for events that occurred during the past 20 years, involving releases
of radioactive materials, ..• regardless of whether or not the standards of 10
C.F.R. §§ 20.105 and 20.106 have been exceeded." Specifying a filing date for
intervenors, the Presiding Officer added: "Intervenors may desire to litigate
a concern derived from my inquiries." Memorandum and Order (October 4,
1989) at 3. The Presiding Officer also made a request of the NRC staff not accompanied by an "order," however - that it consider in its forthcoming
Safety Evaluation Report each of the comments made by speakers at the limited
appearance session and that it refer certain matters to DOE for its consideration.
Request (October 3, 1989) at 1-2.
These unusual requests for information at the very outset of the proceeding
- particularly the Presiding Officer's orders of September IS, September 18,
and October 4 - prompted our October 5 order calling upon the Presiding
Officer to explain the authority for his inquisitive actions. In his response, the
Presiding Officer first states that his actions were "taken in order to expedite this
proceeding pursuant to Commission policy." LBP-89-29, 30 NRC at 301. After
conceding that "the orders requesting information from Applicants [sic] may not
have been authorized at the time they were issued by 10 CF.R. § 1233(a) [sic:
§ 2.1233(a)]," the Presiding Officer contends that "the possible error appears to
be largely a technical one and has not harmed any party." Id. at 302 (footnotes
omitted). He then explains that he properly exercised his authority under Subpart
L to ask questions so as to assure a complete record. The Presiding Officer
stresses that he is "obligated 'not just to call balls and strikes' ••. but to raise
questions that would help to complete the record so that a fair, informed, and
efficient decision [can] be made." Ibid. See id. at 304-05. Indeed, he concludes
that the Commission's Subpart L rules place an especially heavy responsibility
on a presiding officer to elicit information in informal adjudications like this.
Id. at 303 & n.10. Citing a number of decisions in which licensing boards (with
our assertedly tacit approval) assumed an active role in obtaining information
41n a F6thral RlgLrur notice dated October 2. 54 Fed. Reg. 41.529 (1989). Ihe Presiding Officer noted Ihat
"three petitions to intervene were granted last Friday. September 29," but did not indicate who Ihose intervenors
are or how Ihey satisfied Ihe requimnents of 10 c.F.R. §2.12OS(g). likewise,lhe Presiding Officer', October 5
memorandum and order, LBP-89-27. 30 NRC 265 (1989), establishes Ihe schedule and procedures for filings in
this cue, but does no! identify Ihe intervenors, let alone explain Ihe basis or Iheir standing and interest IS parties.
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from parties in formal adjudications, the Presiding Officer further disputes the
suggestion in our October 5 order that his actions are unprecedented in NRC
licensing proceedings. [d. at 305-07. The Presiding Officer concludes by
ordering the staff to "include in the hearing file any materials or studies in its
possession (that are not already in the hearing file) that relate to the way in which
pollution at the Santa Susana facility was deposited there and to Rockwell's
responsibility or lack of responsibility for that pollution." Id. at 308.
After receiving and reviewing Rockwell's response to his October 4 request
for information, the Presiding Officer acknowledged that "[a] full evaluation
of the Response goes beyond my expertise and the expertise of my adviser
because we do not know the full extent of Rockwell's operations and because
we lack professional expertise in quality assurance." Memorandum (November
22, 1989) at 2. He also noted that his "concerns about quality assurance do
not by themselves call into question the issuance of the amended license that
Rockwell has requested." Ibid. The Presiding Officer then asked the staff to
review and provide him with its judgment about the adequacy of the applicant's
response in this matter. 1d. at 2-3. Shifting gears, he also encouraged the parties
to explore settlement possibilities. To that end, the Presiding Officer offered his
assistance, suggesting that the negotiations under his auspices could be "private
and confidential." [d. at 3.
Less than a week later, the Presiding Officer once again ordered Rockwell
to file certain information, this time about its onsite emergency plan. Invoking
10 C.F.R. § 2.1213, he also directed the agency staff to participate as a party
on this issue. The Presiding Officer's action was prompted by his review of an
NRC Region V Inspection Report concerning matters raised at the September 28
limited appearance session by a person whom the Presiding Officer went on to
admit as a party to the proceeding. LBP-89-37, 30 NRC 706 (1989).s Finally, in
yet another order and despite his earlier disclaimer of a lack of expertise in the
area, the Presiding Officer posed several more questions to the staff concerning
quality assurance matters. Memorandum and Order (December I, 1989).

5 In 1hrec ,ubsequent orders Ihe Presiding Officer admitted live more intervenors, bringing !he total to nine.
Memorandum and Order (November 29, 1989); Memorandum and Order (December 7, 1989); Memorandum
and Order (Decc:mber 19, 1989). The occasion for Ihe filing of Ihcse late petitions was Rockwell', November 2
amendment to its application, ahortcning Ihe Rnewal period for Ihe license from ten years to less !han one year
(i.e., till October 30, 1990), and Ihe Presiding Officer', sua rpontc extension of time to petition to intervene. 54
Fed. Reg. 47,846 (1989). We do not decide Ihe issue hen:, but noneIhe1ess note our doubt about Ihe propriety
of allowing or inviting such late petitions to intervene, when Ihe license Jmewal application amendment !hat
asscrtcdly triggered Ihem substantially limiu Ihe 'cope of Ihe license Rnewal originally requested. S~~ a/so 10
C.F.R. § 2. 120S(j), (k).
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Analysis

1. As pertinent here, pursuant to the Subpart L rules for informal adjudications, the proceeding commences with the filing of a detailed request for a hearing on the subject materials license application (§2.1205(c), (d»; the applicant
and NRC staff may respond (§ 2. 1205(f); and, in deciding whether there will be
any hearing at all, the presiding officer "shaII determine that the specified areas
of concern are germane to the subject matter of the proceeding[,] • . • that the
petition is timely[,] . • • [and] that the requestor meets the judicial standards for
standing," based on the consideration of several specified factors (§ 2. 1205(g».
If the presiding officer grants a hearing request and a notice of opportunity for
hearing was not previously published, a notice of hearing specifying when any
additional intervention petitions are to be filed must be published in the Federal Register (§ 2. 1205(i». Moreover, within 30 days of the entry of an order
granting a hearing request, the NRC staff is to prepare and make available to
the presiding officer, parties, and public a "hearing file" consisting of the application, any amendment thereto, the agency's related environmental impact
statement or assessment, and any other NRC report and correspondence relevant
to the application (§2.1231(a), (b». Discovery by the parties and any other
partiCipants, however, is explicitly prohibited (§ 2. 1231 (d».
After publication of the notice of hearing (if necessary) and establishment
of the hearing file, the parties are given the opportunity, per the order of the
presiding officer, to submit written arguments and other data, information, and
evidence (§ 2.1233(a». These initial written presentations are to be detailed and
supported with appropriate references (§ 2.1233(c), (d». "Thereafter, additional
documentary data, informational materials, or other written evidence may be
submitted or referenced by any party • •• in a written presentation or in
response to a written question only as the presiding officer, in his or her
discretion, permits" (§ 2.1233(d) (emphasis added); see also § 2. 1233 (a». As the
Commission explained in its Statement of Considerations accompanying the final
Subpart L rules, "in the vast majority of cases these presentations and[ol/ow-up
written questions, rather than an oral hearing before the presiding officer, wiII
be the vehicle by which the parties . . • are heard and the issues resolved."
54 Fed. Reg. at 8274 (emphasis added). Indeed, oral presentations, including
testimony by witnesses and examination solely by the presiding officer, are
authorized only "[u]pon a determination that [such are] necessary to create an
adequate record for decision" (§ 2.1235(a». The presiding officer then renders
an initial decision on the issues raised by the parties (§ 2.1251 (a»; "[m]atters
not put into controversy by the parties may not be examined and decided. . ."
(§ 2.1251(d) (emphasis added». If the presiding officer believes, however, that
"a serious safety, environmental, or common defense and security matter exists
that has not been placed in controversy, [he or she] • .• ShaII advise the
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Commission promptly of the basis for that view, and the Commission may take
appropriate action" (ibid.).
2. The Presiding Officer here has departed from this procedure and format in
several key respects. Although the parties' initial, detailed written presentations
have yet to be filed,6 the Presiding Officer has already ordered Rockwell to
supply substantial information in response to his inquiries on four occasions,
and he has requested information from the NRC staff several times as well.
Indeed, the Presiding Officer's first two requests to the applicant preceded his
ruling on any petition for a hearing, and thereby preceded the determination that
there would even be an informal adjudication of Rockwell's license renewal
application.
The Presiding Officer'S claim that his intent was to expedite the proceeding
is at odds with the record thus far. See LBP-89-29, 30 NRC at 30J.1 Suggesting
that intervenors may want to "litigate a concern derived from [his] inquiries"
appears to be an invitation to broaden the issues beyond those that the parties
initially identified, and thus is inherently contrary to any notion of expedition.
October 4 Memorandum and Order at 3. Moreover, the September 15 and 18
orders could not logically have been intended to expedite a hearing, the need for
which had not yet even been determined. Finally, the schedule for the proceeding
was set on October 5, just one day after the October 4 request to the applicant
for 20 years' worth of reports on radioactive releases (whether or not in violation
of NRC standards); if expedition of the overall proceeding was the purpose of
this broad request for information, one would have expected the establishment
of the proceeding's schedule to await the receipt of this information.
Nor can the orders here at issue (including several subsequent to our October
5 request of the Presiding Officer for an explanation) be dismissed as merely
"technical" or "timing" violations of the rules, having nothing to do with
substance. As is evident from the discussion supra p. 716, Subpart L clearly
contemplates that, in the tirst instance, it is the NRC staff - not the presiding
officer - who determines what information is relevant to a pending application
and hearing requests. Likewise, it is the parties who are to make their own
detailed written presentations, and, following the review of this material and the
hearing tile compiled by the agency, the presiding officer may then pose written
questions to the parties. The Presiding Officer here has turned this process on
its head by requiring the applicant and staff to supply extensive information
- of dubious relevance, given the incipient stage of the proceeding - before
liThe intetvenors' direct cases Ire due January 3. 1990. LBP·89·27, 30 NRC It 'JJJ7.
7 In this camection, the Presiding Officer !dies 00 the Commi.ssioo', Statement 01 Policy 011 C01lduct 01 Lit:ellSi1lg
Proceedi1lgs, CIl·81·8, 13 NRC 452, 453 (1981). LBP·89-29. 30 NRC It 301. The cited portioo of that policy
(which was issued in the cootext of fonnalldjudications) pertains to those siruatioos. unlike here, where it is clear
that. hearing on already well·defined issues is JlCCCSS2ry. The policy also stresses thatliccnsing boards are to
take .ctioo Mconsistent with applicable ruIes.M
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it was clear who the parties would be, what their concerns were, and, indeed,
whether any proceeding was even warranted.
The Subpart L rules do vest a presiding officer with substantial discretion
and have "enhance[d] the role of the presiding officer as a technical fact
finder," primarily as the inquisitor during any necessary oral presentations. 54
Fed. Reg. at 8270. But the presiding officer's "responsibility for contrOlling
the development of the hearing record" necessarily begins after the parties have
been admitted to the proceeding and have made their own initial evidentiary
presentations. Ibid. See also id. at 8269 ("presiding officer has broad discretion
in controlling the manner in which the issues raised by the parties are to
be explored") (emphasis added). Moreover, when the Commission eliminated
discovery by the parties, there is no indication in either the rules themselves
or the accompanying explanatory statement that the Commission intended to
transfer this early record-development function to the presiding officer acting in
an essentially investigative role. See id. at 8270 ("Although there is no discovery,
the . • • rules do provide that the NRC staff is to create and update a hearing
file conSisting of the materials relevant to the licensing proceeding'V And,
by "informalizing" these adjudications, the Commission did not intend, in our
view, to encourage "free-form" litigation by any of the participants, including
the presiding officer. See id. at 8269 (endorsing the "prudent observation" of the
United States Court of Appeals for the Seventh Circuit that "the interests of all
concerned in the hearing process are better served if the agency formulates
regulations that make it clear what procedures will apply to all informal
proceedings").
The opportunity afforded a presiding officer to present the parties, including
the applicant, with written questions clearly was intended as a means to clarify
his or her understanding of any matter that a party has properly put into
controversy through its written presentation. but which is still not amenable
to resolution on the existing record. It was not intended as a vehicle to aid an
intervenor, prohibited by the rules from engaging in discovery, in preparing the
written presentation in which it bears the responsibility for adding the factual
meat to the bare bones of any previously unsubstantiated concerns.'
Quite simply, the Presiding Officer here jumped the gun by several months
and several critical steps in the process. In doing so, he has not only failed
8 The Comminion c:xpc:cted that "the use of informal procedures will not increase significantly the burden
upalliccnsccs to rcspood to hearing requests." S4 Fed. Reg. at 8Z7S. It is thus reasonable to assume that the
Commission lilcewise did not anticipate significantly increased burdens on applicanU/liccnsees in responding to
presiding officers' requests for information.
'The tules governing informal adjudications give the presiding officer the authority to settle disputes over the
CUltents of the hearing file (12.1231 (b». It sec:ms apparent, however, that the Commission intended this authority
to be used to cmme access to the puticular types of agency recon!s specified in that provision, having di=t
relevance to the pending application. It WlS not intended IS a means by which the presiding officer could be used
as a surrogate to nullify the pnluoition m discOVClJl.
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in a significant respect to abide by the procedures the Commission established
for informal adjudications, but also surely interfered with the definition, scope,
and substance of the issues in this proceeding - rendering his action no mere
"technical" error. See, e.g., October 4 Memorandum and Order at 3 ("Intervenors
may desire to litigate a concern derived from my inquiries'').lo
The Presiding Officer has cited a number of court and NRC cases that assertedly provide support for the particularly activist role he has assumed so early in
this proceeding. In particular, he quotes a familiar passage from Scenic Hudson
Preservation Conference v. FPC, 354 F.2d 608, 620 (2d Cir. 1965), cert. denied, 384 U.S. 941 (1966), admonishing agencies "not .•. to act as an umpire
blandly calling balls and strikes for adversaries appearing before it . . . ." We
agree, of course, with this sentiment, having quoted it ourselves on more than
one occasion. See, e.g., Pennsylvania Power & Light Co. (Susquehanna Steam
Electric Station, Units 1 and 2), ALAB-641, 13 NRC 550, 554 (1981) (concurring opinion); Cleveland Electric Illuminating Co. (perry Nuclear Power Plant,
Units 1 and 2), ALAB-443, 6 NRC 741, 752 (1977). See also Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-772, 19 NRC
1193, 1248 (1984), rev'd in part on other grounds, CLI-85-2, 21 NRC 282
(1985). The critical fact in those cases in which this principle has been invoked,
however, is that the starting line-ups had been announced (Le., the party-status
of the participants had been determined), and the game was weU under way (i.e.,
the issues to be litigated had been defined by the litigants and the proceedings
were at the summary disposition or evidentiary hearing stage). It is in that context that we have approved of licensing boards that have posed questions to the
parties or solicited information and documents.u As we have seen, that is not
the situation here.
The various other proceedings the Presiding Officer mentions as examples of
where licensing boards engaged in active questioning of the parties with great
success and assertedly tacit appeal board approval (Comanche Peak, Big Rock,
Point Beach) similarly do not provide precedential authority for the Presiding
Officer's actions here. 12 For one thing, licensing board conclusions on legal
issues (such as the correct interpretation and application of the Rules of Practice)
that are not explicitly reviewed by an appeal board lack precedential effect Duke
Power Co. (Cherokee Nuclear Station, Units 1,2, and 3), ALAB-482, 7 NRC
10 As noted above, if the presiding officer believes "a serious safety. environmental. or ccrnmoo defense and
aecunty matter exists that has not been placed in controver.ly.~ the rules provide a mechanism for bringing this to
the Commission', attention. 10 C.P.R. §2.125I(d).
lllndccd, in Tloree Mi161sland, we found that "the [licensing] Board should hsve pursued c:cttain] inquiry •••
more fully on its own.~ 19 NRC It 1263. This, however. was because Three Mile Island WIS. apccial proceeding
instituted by the Commission itself to resolve certain Commissioo-spccilicd issues, not dependent upoo the Ictive
rarticipatioo of the parties.
2 ColIIIVIChe Peale. Big Rock, and Poi1lf Beach do hsve one thing in ccrnmoo ~th this proceeding - the Presiding
Officer here chaired the Licensing Board in each of those cases.

rl
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979,981 n.4 (1978). Further, the board questioning undertaken in all but one of
the instances cited appears to have been authorized under the applicable Rules of
Practice. That is, it was for the purpose of possibly raising an issue sua sponte
pursuant to 10 C.F.R. § 2.76Oa (Texas Utilities Generating Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-83-43, 18 NRC 122, 150-53 (1983»,
or it occurred at an appropriate later stage of the proceeding (e.g .• Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), LBP-8636A, 24 NRC 575 (1986); id.• LBP-85-37, 22 NRC 601 (1985); id.• LBP-85-32,
22 NRC 434 (1985); Consumers Power Co. (Big Rock Point Plant). LBP-82-97,
16 NRC 1439 (1982). vacated and remanded on other grounds. ALAB-725, 17
NRC 562 (1983».
One remaining case on which the Presiding Officer relies, however, does
bear a similarity to the matter at hand. In Wisconsin Electric Power Co. (point
Beach Nuclear Plant, Units 1 and 2), LBP-81-39, 14 NRC 819 (1981), and
id.• LBP-81-44, 14 NRC 850 (1981). the Licensing Board posed questions and
requested information from the applicant at the very outset of the proceeding,
before any intervention request had been granted and discovery undertaken.
But the Licensing Board's admittedly "extraordinary" action was taken because
the applicant had requested urgent interim relief so that it could begin a
steam generator tube sleeving demonstration program. Id .• LBP-81-39, 14
NRC at 821. Significantly, on appeal we characterized the Board's procedures
(specifically mentioning those in LBP-81-39 and LBP-81-44) as "badly in error"
and reminded the Board that the Commission's Rules of Practice, which are
sufficiently flexible to have accommodated the urgency in that proceeding. are
intended to be followed and used; fundamental deviations therefrom are not
authorized. Wisconsin Electric Power Co. (point Beach Nuclear Plant, Unit 1),
ALAB-696, 16 NRC 1245, 1262-63 (1982). Thus, the agency and court cases
in which the Presiding Officer seeks refuge provide no legitimate precedent for
his premature and extensive information requests to the applicant and staff here.
3. The Presiding Officer's extraordinary information requests are not the
only way in which this proceeding has strayed off the course prescribed by the
Subpart L rules. For example, in encouraging a settlement between Rockwell
and the intervenors, the Presiding Officer suggested that he was available
to facilitate a settlement and that "these negotiations could be private and
confidential," as a way of discussing, among other things, "what information
should be made available to the public." November 22 Memorandum at 34. The Presiding Officer quite properly has encouraged settlement See 10
C.F.R. § 2.1241. The problem is that the role he suggests for himself as
a facilitator of "private and confidential" negotiations, where determinations
might be made about matters such as the general public's entitlement to
information, is inconsistent with other rules in Subpart L and longstanding
Commission policy. Under 10 C.F.R. § 2.1209(c), a presiding officer is clearly
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authorized to "[h]old conferences before or during the hearing for settlement"
Although that provision does not specify that such conferences must be public,
traditionally all conferences or meetings in connection with the agency's formal
adjudications, held under the auspices and in the presence of an NRC licensing
board or presiding officer, have been open to the public, unless matters of
national or plant security or classified, privileged, or proprietary information are
involved. See, e.g., 10 C.F.R. Part 2. App. A, § lIed). Cf. id. § 2.1203 (public
availability of records governed by 10 C.F.R. § 2.790, which provides that NRC
records and documents relating to licensing proceedings shall be public unless
specifically exempted). This practice reflects the fact that NRC proceedings
are not merely contests between private litigants, but rather are intended to
resolve matters in controversy in a manner that will protect the health and
safety of the public generally. As a consequence, we think it unlikely that
the Commission intended to give a presiding officer in Subpart L proceedings
greater discretion to hold nonpublic, ''private and confidential" meetings with
the parties. Cf. id. § 2. 123S(b); S4 Fed. Reg. at 8274 (referring to the Subpart
L provision on oral presentations, there was "no intention" "to give a presiding
officer more latitude to hold nonpublic informal hearings than is provided for
formal adjudications under Subpart G")P
The Presiding Officer's encouragement of settlement here is thus commendable, provided that he is not a participant in any private and confidential negotiations between the parties, and, conversely, that any such conferences in his
presence are open to the public, absent compelling circumstances. See eLI-818, 13 NRC at 456. If such efforts are successful, the Presiding Officer will then
be called upon to approve any resulting agreement if he finds it to be fair, consistent with NRC regUlations, and in the public interest See 10 C.F.R. § 2.1241;
Combustion Engineering, Inc. (Hematite Fuel Fabrication Facility), LBP-89-31,
30 NRC 320 (1989). See also Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-89-14, 29 NRC 487, 488-89 (1989); id" LBP-8922, 30 NRC 137 (1989); id., LBP-89-24, 30 NRC 152 (1989).
Another questionable action is the Presiding Officer's several requests to the
NRC staff, which come close to oversight of the staff's work. See October 3
Request; November 22 Memorandum; LBP-89-37, 30 NRC 706; December 1
Memorandum and Order. But as the Commission explained in Carolina Power
and Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4),
CLI-80-12, 11 NRC 514, 516 (1980), adjudicatory boards are not authorized

13 Apatt from being out-of-step with Commission policy that virtually all NRC proceedings be public, a presiding
offi=', involvement in privstc settlement negotiations has another potential problem. Being privy to such
negotiations. particularly in instances that involve frank discussions of the strengths and weaknesses of the parties'
legal and factual positioos. could c:anpromisc a presiding officer's role as an impartial adjudicator, shottld the
negotiatioos rail and the proceeding cootinuc.
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to "direct the staff in performance of [its] administrative functions."14 There is
no reason to assume that this principle, which simply recognizes the inherently
different functions of the technical staff and neutral adjudicators,15 would not
apply equally to presiding officers in Subpart L proceedings. This does
not mean, however, that the Presiding Officer must ignore matters that raise
serious safety questions. As discussed supra pp. 716-17 and note 10, there
is a mechanism for bringing such maUers to the Commission's attention, 10
C.F.R. § 2.1251(d}. See also Shearon Harris, 11 NRC at 517.
Finally, our review of the record discloses no wriUen order granting the first
three petitions for hearing. As noted supra p. 714, the Presiding Officer granted
these petitions at the September 29 prehearing conference, but never commiUed
this ruling to writing, addressing the appropriate factors as required by 10
C.F.R. §2.1205(g). To be sure, that section does not state in so many words
that rulings on requests for a hearing must be in writing, but other provisions of
Subpart L clearly assume that to be the case. fur example, sections 2.1205(n)
and 2.1231(a} refer, respectively, to "service of the order" and "entry of the
order." Further, the determinations mandated by section 2.1205(g)16 - e.g.,
that the areas of concern specified in a petition for hearing are germane to
the subject maUer of the proceeding and that the requestor meets the judicial
standards for standing - are not readily amenable to oral ruling. See also
10 C.F.R. § 2. 1205(m} (concerning conditions that might be imposed on the
grant of a request for a hearing). Cf. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 727 n.61 (1985)
(criticizing licensing board's oral ruling on the admission of a contention), aJ!' d
in part on other grounds and review otherwise declined, CLI-86-S, 23 NRC 125
(1986), remanded in pari on other grounds sub nom. Limerick Ecology Action,
Inc. v. NRC, 869 F.2d 719 (3d Cir. 1989). And, for the sake of a complete
record, a written order on a ruling as important as the granting of requests for
a hearing is a necessary and not unduly burdensome formality.
As discussed above, the Presiding Officer has taken a number of actions that

are contrary to the Commission's rules for informal adjudications, 10 C.F.R. Pan
2, Subpart L. No pwpose would be served, however, by vacating those actions
14 In using \he word "administntive," \he Canmiuion did not mean "ministerial" The boud directive to \he
staff at issue in Sluarofl IIams 'I'D to assess \he capability or !he applicant'. management to operate the racility
.. rely. II NRC It 515-16.
15 Simply put. \he ataff ia to perl"orm the teclmk:al JeView of licenae applicatiOlll, and adjudicators an: to
n:soIve dispu!ed illuea bccwccn \he pam.... The Ptuiding Officer himselt essentiaJ1y =ognizod theae diffc:rcnt
rcspor!Slbilitiea when he eoneeded that a full evaluation or c:eruin or \he extenlive information be requelled rrom
the applic:ant wu beyond hia expertiae. November 22 Memorandum at 2.
161t ia noteworthy that the language of.eetion 2.120S(g) (".hall determine") ia mandalOry, apparently even if
th_ is no opp<lIIition to a request ror hearing - a circumstance contemplated by the permissive language or
aeelion 2.1205(f) (the applicant and ataff "may file an answer" to. rcqueat for. heuing).
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now and remanding for remedial action. But, during the future course of this
proceeding, the Presiding Officer is instructed to comply with both the letter and
intent of the Subpart L rules. In particular, pursuant to 10 C.F.R. § 2.1251(d),
the Presiding Officer is to examine and decide only those issues properly put
into controversy by the parties, absent some basis for invoking the exception
found in that same provision.
It is so ORDERED.
FOR TIIE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ivan W. Smith, Chairman
Dr. Richard F. Cole
Dr. Kenneth A. McCollom

In the Matter of

Docket Nos. 50-443-0L
50-444-0L
(ASLBP No. 82-471-02-0L)
(Offslte Emergency
Planning Issues)

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1
and 2)

December 11, 1989

MEMORANDUM AND ORDER
(Ruling on Motions Regarding Onsite Exercise)
INTRODUCTION
The Intervenors have submitted three motions to admit two contentions (JIOnsite Ex-I and JI-Onsite Ex-2) on the September 27, 1989 Seabrook onsite
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emergency plan exercise. 1 A fourth motion seeks summary disposition on
the proffered contentions.2 The relief sought by the motions is denied in the
following order.

BACKGROUND
A full-participation exercise of the Seabrook radiological emergency response
plans was conducted during June 1988. The NRC emergency planning regulations provide, in pertinent part, that:
IT the full participation exercise is conducted more than one year prior to the issuance of
an operating license for full power, an exercise which tests the licenscc's onsite emergency
plans shall be conducted within one year before issuance o( an operating license for full
power.

10 CF.R. Part 50, Appendix E, § IV.F.P
Applicants applied to be exempted from the within-one-year onsite exercise
requirement to avoid what they feared would be an "endless loop of litigation,"
but the Commission denied the application on September IS, 1989. The
Commission, also anticipating the possibility of additional litigation, stated:
In order to have any contention on an exercise considered in a hearing, Commission case law
establishes the need to allege a fundamentalllaw. Stt Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit I), ALAB-903, 28 NRC 499 (1988). In addition, the criteria
(or late-filed contentions are applicable to any contentions filed on the onsite exercise, as
they are to all contentions filed afler the original date by which contentions are due.

CLI-89-19, 30 NRC 171. 174 n.s.
The exercise was conducted on September 27, 1989. The NRC Staff issued its
Inspection Report No. 50-443/89-10, October 2. 1989 (hereinafter "Inspection
Report"), concluding that:

1 Intervenors' Motion 10 Admit Contentions on the September V, 1989 Emctgcncy Plan Exercise ("F'lrst Modoni.
September 28. 1989.
Intervenors' Second Modon 10 Admit Contentions on the September '1:1, 1989 Emctgcncy Plan Exercise
("Second Modoni. October 13. 1989.
Intervenors' Modon 10 Amend IntervenOIS' Motions
September 29 [sicl, 1989 and OcIober 13, 1989 10
Admit Contcnti..,. on the September V, 1989 OnsiIC EmctgCftcy Plan Excrcise ('"Thin! Motioni. October 16.
1989.
2 lntervenors• Motion for Summary Disposition on Contentions JI·OnsilC Ex·! and JI·Onsite Ex·2 ("Summary
Disposition Motioni. October 18. 1989.
3 The full text of !his provision is .cI OUI .t p. 742, infra.
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Results: No violations, deviations or unresolved items were identified. The licensee's
response actions for this exercise demonstrated the ability to implement the emergency plan
in a manner which would provide adequate protective measures .for the health and safety of
the public.

[d., face page.4
Subsequently the Massachusetts Attorney General, on behalf of the Joint
Intervenors, filed the motions now pending. See supra notes 1 and 2.
Our partial initial decision of November 9, 1989, authorized the issuance
of a full-power operating license for the Seabrook Station. LBP-89-32, 30
NRC 375. On November 20, 1989, we issued a Memorandum Supplementing
LBP-89-32 in which we explained why a full-power license for Seabrook was
authorized despite the pendency before this board of-several matters, including
the Intervenors' onsite-exercise motions. There w~' reported that the motions
would be denied. LBP-89-33, 30 NRC 656. 674-76.

DISCUSSION
The Contentions
Intervenors' Contention JI-Onsite Ex-l ("Ex-!';) was in the first instance
based upon information gained through actual efforts to observe the onsite
exercise compared to NRC Staff Inspection Procedures 82301 and 82302. In
essence EX-! charges that, because of four major failureS in the exercise design,
the onsite exercise was not full scale and did not "test all or even a significant
number of the major observable portions of the Seabrook Station RERP ('onsite
plan' or ·SSRERP')." This, according to Intervenors, is contrary to the provisions
of 10 C.F.R. § 50.47{b)(14) which requir,e periodic exercises "to evaluate major
portions of emergency response capabilities . . . ." First Motion, Contention
Statement
The Second Motion is said to be predicated upon the receipt of additional
information, in particular, the Inspection Report and the Seabrook Station 1989
Graded Exercise Scenario (hereinafter "Scenario"). It would add new bases
to Contention Ex-I. It also seeks to have admitted Contention JI-Onsite Ex-2
("Ex-2"). It is noteworthy that in the body of the Second Motion, Intervenors
describe Contention Ex-2 as one of scope:
[C]hallenging the adequacy of the on-site exercise as a meaningful test and an evaluation of
whether the SSRERP can be implemented so that there is reasonable assurance of adequate
protection or, conversely. whether the SSERP is fundamentally flawed [emphasis supplied].

'Exhibit 1 10 Applicants' Respaue 10 Intervenors' Motion to Admit Contentions on the September ZT. 1989
Emergency Plan Exercise. October 11, 1989.
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Continuing with the "fundamental flaw" theme, Intervenors cite Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-900, 28 NRC
275, 285-87 (1988), for support. They accurately cite ALAB-900 for the
proposition that "the exercise must be comprehensive enough to permit a
meaningful test and evaluation of the emergency plan to ascertain if that plan
is fundamentally flawed (emphasis in original). Id. at 286-87." Second Motion
at 7.
However, as we noted in LBP-89-33, 30 NRC at 675, Intervenors do not
deliver on the promise implicit in their citation to ALAB-900. Contention Ex-2
itself makes no mention of any fundamental flaw revealed by the onsite exercise,
which, since it is a "scope" contention, is understandable. But the contention
does not even allege that the onsite exercise was insufficiently comprehensive to
have revealed fundamental flaws, nor does it point to any nonexercised aspect of
the onsite emergency plan that had the capacity to reveal fundamental flaws if
that aspect had been exercised. Contention Ex-2 charges that "the wiIIingness,
availability, training, equipment, capability or performance of the personnel and
entities relied upon to implement the plan was not adequately tested."
While one might speculate that these alleged infirmities in the onsite exercise
and its scenario restricted the exercise to the point where it could not have
revealed fundamental flaws in the SSRERP, we see no need to draft Intervenors'
contentions for them. They are fully informed on the law. But more importantly,
there is no need to construe Intervenors' contentions. We read Contention Ex2 to be drafted deliberately to not allege that fundamental flaws would have
been revealed by a fully scoped exercise. Rather the contention specifically
alleges that the scope was deficient because the regulations require that the
"major observable portions" must be tested within 1 year of licensing but were
not, and that these portions are those set out in 10 C.F.R. § S0.47(b)(I)-(16) as
implemented by NUREG-0654, I1.A-I1.P. In other words, Intervenors allege that
the onsite' exercise was legally deficient in scope. They acknowledge that the
contention presents "a question of law rather than fact . . • ." Second Motion
at 6. Indeed, Intervenors provide no factual basis for either contention other than
the Exercise Report, the Scenario, and the inspection procedures documents.
In the Third Motion, Intervenors address the "significant safety issue" standard for reopening a closed record, 10 C.F.R. § 2.734(a)(2). Consistent with
their earlier legal arguments, Intervenors equate a "significant safety issue" with
a failure to meet regulatory requirements.
In their Motion for Summary Disposition, Intervenors in effect summarize
the factual and legal predicates for their contentions in the Statement of Material
Facts Not in Dispute. The following is a partially consolidated and simplified
summary of the factual and legal predicates pertinent to the Intervenors' Summary Disposition Motion.
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1. The scenario package for the September 27, 1989 exercise submitted
by the Applicants and approved by the Staff (with minor revision)
established the scope, content, and extent of play.
2. The scenario, thus the scope, did not require a demonstration by
onsite personnel of an actual shift change or a demonstration of
continuous 24-hour staffing capability, nor did the NRC evaluate those
capabilities.
3. The scope did not require a demonstration of the public notification
system for the Massachusetts EPZ nor did the NRC evaluate that
capability. Similarly the scope did not require or include a demonstration of the means for alerting and providing prompt instruction
to the public within the Massachusetts EPZ including a siren system,
even though such a siren system is within the exclusive control of
the Applicants and is described within the SSRERP and Appendix E.
Nor did the NRC evaluate these capabilities.
4. The scope of the exercise did not require a demonstration of the
VANS system for the Massachusetts EPZ, nor did the NRC evaluate
the VANS system, which has never been field tested.
5. The exercise did not advance beyond a declaration of Site Area
Emergency. The scope did not include a simulated major release
of radioactivity.
6. The scope did not require a demonstration by Applicants' onsite
personnel to formulate or communicate PARs to offsite officials, or
to adjust them upon changed conditions.
7. The scope did not require participation by a medical team from a local
support services agency (in this case the Seabrook Fire Department)
or by an offsite medical treatment facility (Exeter Hospital).
8. The scope did not require a demonstration of field monitoring or
plume tracking.
9. The scope did not require a demonstration by offsite personnel of
monitoring and decontamination of onsite personnel at the offsite
locations designated for that purpose.

Broad Issues Presented
The pleadings present two broad legal and factual issues: First, assuming,
contrary to our finding below, that the onsite exercise did not comply with NRC
regulatory requirements, whether the exercise contentions, in addition to alleging
that deficiency, need to comply with more restrictive Commission case law
governing the substantive content of contentions and relevant procedural rules.
In particular, do the Intervenors' contentions need to allege a fundamental flaw
in the SSRERP revealed by the onsite exercise or allege that the exercise was
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insufficiently comprehensive in scope to have revealed any such fundamental
flaw? Finally as a part of the first broad issue, we must consider whether
Intervenors, having met the contention pleading requirements (fundamental flaw
or insufficient scope), need also to meet the requirements of a motion to reopen
this closed record in accordance with the provisions of 10 C.F.R. § 2.734,
or whether they need satisfy only the standards for entertaining nontimely
contentions in accordance with 10 C.F.R. § 2.714(a)(I)(i)-(v).
The second broad issue is whether the NRC regulations require an onsite
exercise broader in scope than that required by the scenario and carried out on
September 27, 1989. A subissue is whether this Board may grant any motion for
litigation of the onsite exercise based upon allegations limited to issues of law
and regulatory noncompliance, given the Commissions' directive in CLI-89-19
announcing the case law appJicable to this very exercise.
First Broad Issue
It is not disputed that an exercise that "tests the licensee's onsite emergency
plans" within 1 year before the issuance of a full-power license is, by the very
terms of the reguHltion, material to the issuance of an operating license in the
circumstances of this proceeding. 10 C.F.R. Part 50, Appendix E, § IV.F.1.
Such issues may not be eliminated from a hearing as a matter of the unfettered
discretion of the NRC. Union of Concerned Scientists v. NRC, 735 F.2d 1437,
1446-49 (D.C. Cir. 1984), cerl. denied, 469 U.S. 1132 (1985) (hereinafter
"UCS'). However, the Court in UCS accepted the Commission's argument that
a prelicensing exercise is only relevant to a licensing decision to the extent that
it indicates a fundamental flaw in the emergency plans and is not relevant as to
minor ad hoc problems occurring on the day of the exercise. There the Court,
having announced its agreement with that substantive relevancy test, went on to
discuss various procedural standards the Commission might employ to "shorten
the period between the exercise and the date of the license," concluding that
the "only central requirement is that there be an opportunity to dispute issues
raised by the exercise under the relevant decisionmaking criteria." 735 F.2d at
1448-49.
The Commission subsequently formally instituted the "fundamental flaw"
standard. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
CLI-86-11, 23 NRC 577, 581 (1986). Also in the Shoreham proceeding the
Appeal Board explained how a fundamental flaw should be measured. In now
familiar language we are told "a fundamental flaw in an emergency plan, as
revealed in an exercise, has two principal components. First, it reflects a failure
of an essential element of the plan, and, second, it can be remedied only through
a significant revision of the plan [emphasis in original]." Whether the failure
pertains to an essential element of the plan should be determined by reference
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to the sixteen elements of 10 C.F.R. § 50,47(b). ALAB-903, supra, 28 NRC at
505.
In the onsite phase of this proceeding the Appeal Board stated also that
where problems revealed by an exercise "are readily corrected by providing
supplemental training • • . such training does not involve any revision, much
less a significant one, of the emergency plan." ALAB-918, 29 NRC 473,486
(1989). The lesson of ALAB-918 has special relevance to the case at bar in that
Applicants argue' that the most that can be said about Intervenors' allegations
is that more training may be needed - a point we address below.
As we have already noted above, ALAB-900 in the Shoreham proceeding
noted the implicit requirement of CLI-86-11 that an exercise must be comprehensive enough to "ascertain if that plan is fundamentally flawed [emphasis in
original, footnote omitted]."
Although the Commission case law on the substantive relevance of problems
revealed by an exercise (fundamental flaw) is extensive and seemingly explicit,
there are areas where our course has not been well charted. In ALAB-900, for
example, the Appeal Board having explained about fundamental flaws, went on
to rule that:
Assuming that the general subject of such requirements is not otherwise expressly foreclosed
from challenge, an intervenor (through the appropriate procedural vehicle) can always raise
issues concerning compliance with regulatory requirements.

[d.• 28 NRC at 286.
Moreover, those intervenors "cannot be denied the opportunity to challenge
[the utility's] compliance with any of the Commission's regulations concerning
emergency exercise" in that the assessment of the exercise is (as is the case
here) material to a licensing decision. 28 NRC at 286-87, ciling
735 F.2d
at 1442, 1445-46. Falling into the cracks then. is the distinct situation presented
by the instant motions where a fundamental flaw is not alleged, nor is it alleged
that a properly scoped exercise would or could have revealed a fundamental
flaw.
This is a case of first impression. It is very likely that, if an aspect of the
emergency plan is required by Commission regulations, particularly the sixteen
planning elements of 10 C.F.R. § 50,47(b)(I)-(16), it is by regulation a matter
concerning an "essential element" of the plan as defined in Shoreham. ALAB903, supra. Thus the first element of a fundamental flaw would be established.
However, even if one or more of the regulatory planning elements are not fully
satisfied, the omission does not become a fundamental flaw unless the second

ues,

SApplicants' Answer to Intervenors' Second Motion to Admit Contentions on the September 'IT, 1989 Emergency
Plan Exercise, October 20, 1989, It 5.
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element is present, that is, the failure can be remedied only through a significant
revision of the emergency plan. Id., 28 NRC at 505.
Moreover, we find nothing in either ALAB-900 or ALAB-903 to suggest
that a contention alleging that planning elements one through sixteen of 10
C.F.R. § 50.47(b) must be exercised will meet the substantive relevance test
of an emergency planning contention. Nor will it satisfy the requirement
that contentions be specific. 10 C.F.R. §2.714(b). We therefore limit our
consideration to those aspects of the motions alleging specific voids in the
exercise scenario and execution.

Standards for Entertaining the Motions
We also have before us the question of whether the standards for reopening
a closed record under 10 C.F.R. § 2.7346 should obtain, as urged by Applicants
and the Staff, or whether the Commission's order in CLI-89-19, supra, permits
a test under the nontimely contention standard of 10 C.F.R. § 2.714(a)(1). As
noted above, in CLI-89-19 the Commission simply stated that the "fundamental
flaw" standard and the criteria for nontimely contentions must be met before any
contention can be considered. Id. at 174 n.5. Since the nontimely contention test
must be addressed in both sections, CLI-89-19 does not foreclose consideration
under section 2.734.
In this Board's Memorandum and Order ruling on the low-power testing
contentions (LBP-89-28, 30 NRC 271 (1989), we ruled that the standards under
10 C.F.R. § 2.734 for reopening a closed record applied there. But our reasoning
there took into account the fact that low-power testing was not material to the
issuance of a full-power license. 30 NRC at 277-79, 283. Here of course, the
onsite exercise is material to a licensing decision and we must reckon with UCS
6 § 2.734 Motions to reopen.
(a) A motion to reopen a closed rttord to consider additimal evidence will not be granted unless the following
criteria are satisfied:
(1) The motim must be timely. except that In exceptionally grave issue may be cmsidered in the discretion
of the presiding officer even if untimely presented.
(2) The motion must address a significant safety or environmental issue.
(3) The motim must demonstrate that a materially different result would be or would have been likely had
the newly proffered evidence been considered initislly.
(b) The motim must be accompanied by me or more affidavits which set forth the factuallnd/or technical
bues for the movant', claim that the criteria of pangrap!t (a) of this aection have been satisfied. Affidavits must
be given by competent individuals with knowledge of the faets alleged, or by expert.! in the disciplines appropriate
to the issues raised. Evidence contained in affidavits must meet the admissibility standards set forth in § 2743 (c).
Each of the criteria must be sepantely addressed, with a specific explanation of why it hIS been met. Where
multiple Illegatims arc involved, the movant must identify with particularity each issue it seeles to litigate and
specify the factual and/or technical bases which it believes support the claim that this issue meets the criteria in
pangnph (a) of this section.

•••

(d) A motim to reopen which relates to a cmtcntion not previously in controversy among the parties must
also satisfy themj1lircments fornmtimely contentims in §2714(a)(1)(i) Ihrough (v).
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v. NRC, supra. As we note above, the UCS court did not limit the Commission's
procedural discretion in satisfying the requirement that there be an opportunity
to dispute issues raised by the exercise. The Court eschewed only a test of
"unfettered discretion." 735 F.2d at 1448-49. See also ALAB-918, supra, 29
NRC at 480-81 n.21. In promulgating section 2.734, the Commission explained
that it was distinguishing that rule from section 2.206 where the NRC could
refuse to entertain any motion to reopen. Final Rule, Criteria for Reopening
Records in furmal Licensing Proceedings, 51 Fed. Reg. 19,535-38 (May 30,
1986).
In any event, we need not anguish over whether UCS permits the application
of the rule governing motions to reopen a closed record. The record of this
proceeding is closed, and we must obey the clear provisions of 10 C.F.R. § 2.734
for dealing with closed records. Moreover, the Commission reference to the
"fundamental flaw" test is a reference to the substantive relevance of an exercise
contention, which must apply whether or not section 2.734 controls.
Therefore, we find that the provisions of section 2.734 should be applied to
Intervenors' motions. We also note that, within the context of the allegations,
that finding does not force the ultimate disposition of the motions. The issues
presented by the motions are not amenable to precise mathematical measurement
of their significance. Were we to find that the contentions, with specificity and
bases, alleged fundamental flaws in the onsite exercise, or that the exercise was
insufficiently comprehensive in scope to have revealed such flaws, we might well
also find, by the same reasoning, that Intervenors' motions address a significant
safety issue (§ 2.734(a)(2», and that, given the fact that the onsite exercise is
material to a licensing decision, "a materially different result . • • would have
been likely •.." had the contention been proffered initially (§ 2.734(a)(3».
There are, however, important differences between a motion to reopen the
record under section 2.734, and a motion to admit a late-filed contention
under section 2.714(a){l). A motion to reopen m'ust be accompanied by
affidavits (§ 2.734{b» which must be tantamount to evidence and in excess of
the basis and specificity requirements of section 2.714(b). Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), CLI-89-1, 29 NRC 89, 93-94
(1989).
Notwithstanding Intervenors' disavowal of a factual basis for the motions,
they do, in fact, provide factual reasons why they believe the onsite exercise
was legally inadequate in scope. We summarized those reasons above.
Furthermore, Intervenors argue that legally and factually they meet the
standards for reopening. Third Motion, Attach. A. In addressing the safety
significance of the onsite motions, Intervenors argue that the issue is safety
significant as a matter of law by NRC regulation. Factually they point to the
Commission's Order denying Applicants' motion for an exemption, CLI-89-19,
supra. The flaw in Intervenors' factual argument is that it confuses the significant
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safety reasons underlying the Commission's insistence upon an onsite exercise
within one year of licensing - reasons not before us or now in dispute - with
the safety significance of the results of that exercise. Third Motion, Attach. A,
at 4-6.
Also, under their safety-significance discussion, Intervenors maintain that
the Commission has expressly recognized Intervenors' right to litigate exercise
results. Attach. A, at 4, citing 52 Fed. Reg. at 16,827 (May 6, 1987). The
obvious answer to this argument is that their right to litigate the results of the
onsite exercise is subject to the appropriate procedural rule. E.g., CLI-89-19,
supra, 30 NRC at .174 n.S; ALAB-918, supra, 29 NRC at 480-81 n.21.
Resting on their quasi-factual/legal arguments, Intervenors assert that affidavits (§ 2.734(b» are not required because the factual bases for their claims
are set out in the Inspection Report and the Scenario. Third Motion, Attach. A,
at 7-8. But we have already invited the Intervenors' attention (LBP-89-28, 30
NRC at 288) to another decision in this proceeding where the Appeal Board
explained:
[T]he Commission expecu its adjudicatory boards to enforce the section 2.734 requirements
rigorously - i.e., to reject out-or-hand reopening motions that do not meet !hose requirements
wi!hin their foor comers. • • •

ALAB-915, 29 NRC 427, 432 (1989).
The provisions of section 2.734(b) leave no place to hide; "[t]he motion must
be accompanied by one or more affidavits .•••" Intervenors' motions, to
the extent that they rest on a factual foundation should be rejected out-of-hand
precisely as the Appeal Board in ALAB-915 directed. We rule that the motions
would fail for that reason alone. But in the interest of a complete record on this
important issue, we note that Intervenors are not denied the relief they seek on
a mere technicality. Both the Applicants and the NRC Staff responded to the
motions with affidavits of competent individuals with knowledge of the facts
and who are experts in the respective disciplines.'

Significance of Issues Addressed
As we discuss in greater detail below, Part 50, Appendix E, § IV .P.1 does
not specify the requirements for "an exercise which tests the licensee's onsite

, NRC Rcspmse to lntenenots· Motion to Admit Cmtentions on september "n, 1989 Exo:cise, October 16.
1989•• naching affidavits of Falk Kantor and Edwin F. rex. Jr.
NRC Staff Responso to In!cnmors' Second Motion to Admit Contentions on the September "n. 1989
Emergency Plan Excn:ise, October'Tl, 1989, with Kantor Affidavit (Kantor 2) and Fox Affidavit (Fox 2) .named.
Applicants' Answer to Intervenors' MOIiaI for Summary DisposiIion en Contentions

n-onme Ex-I, and n-

ensitc Ex-2, October 25,1989 ••nac:hing Affidavits of Anthony M. Callc:ruhdlo ("A,,) and S. Joseph Ellis (UB").

734

emergency plans • • • ." Consequently, the views of the Staff experts charged
with determining the purposes and the results of the exercise are very instructive.
The Staff submitted the affidavits of FaIk Kantor, section Chief, Emergency
Preparedness Branch, Office of Nuclear Reactor Regulation. He is well qualified
to explain the purposes of the onsite exercise and to evaluate its results.
Professional Qualifications attached to Affidavit.
Mr. Kantor stated that the requirement to test the major observable portions
of the onsite and offsite plans refers to the full-participation exercise conducted
within 2 years of full-power licensing and not to the exercise of the onsite
emergency plan within 1 year before issuance of a full-power license. From the
full context of Mr. Kantor's affidavit, we infer that he is referring here to the
manner in which the Staff administers the regulation, not his legal conclusion
on the issues before us.
Mr. Kantor also explained that
[T)he purpose of the one year exercise requirement is to assure that adequate emergency
response capability exists at the time of licensing. The Seabrook Station Emergency
Response Organization (ERO), which implements the SSRERP. the onsite emergency plan,
was established in 1985. In addition to extensive training and drills, the ERO has participated
in three emergency preparedness exercises in addition to the September 1:1, 1989 exercise. A
joint exercise of the onsite plan and the New Hampshire Radiological Emergency Response
Plan (NHRERP) was held in February 1986. An exercise of the onsite plan was held in
December 1987. A full-participation exercise involving the onsite plan, the NHRERP, the
Seabrook Plan for Massachusetts Communities, and the State of Maine Ingestion Pathway
Plan was held on June 28 and 29, 1988. Each of these exercises involved the testing of
the onsite emergency plan which was observed and evaluated by the NRC. These exercises
included the activation of the control room, the technical suppon center, the operational
suppon center, the emergency operations facility, and the media center. All major elements
of the onsite plan were demonstrated during these exercises. In addition to the exercise
of record, the NRC takes into account the performance demonstrated in previous drills
and exercises as well as the adequacy of an applicant's training, procedures, facilities, and
equipment in evaluating the adequacy of an applicant's emergency response capability.

Affidavit at 3.
He explained further that:
This annual emergency preparedness exercise ensures that the licensee's new personnel
are adequately and promptly trained and that existing licensee personnel maintain their
emergency response capability. The existing requirement of a preoperational onsite exercise
within one year prior to full-power license issuance is consistent with this philosophy. The
guidance regarding the conduct of the onsite exercise is given in Inspection Procedure (IP)
82301 [revised August 21, 1989, to reflect the flexibility regarding the development of
scenarios] which is used by the NRC staff to evaluate the exercise. This guidance states
that licensee performance in the control room, the technical suppen center, the operational
suppon center, and the emergency operations facility should be observed and evaluated. In
addition, the NRC regional inspectors may adjust the extent of observation in each area, as
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needed. to concentrate on areas where past license performance was considered marginal or
in need of observation.

[d. at 4.
Mr. Kantor's discussion of the importance of ensuring that new personnel
are trained and that existing personnel maintain capability underscores a very
important aspect of the Intervenors' motions. True, the regulation states that
the within-one-year exercise is to test the licensee's onsite emergency plans.
But as Mr. Kantor noted, the onsite plans have been tested several times.
No fundamental flaw in those plans has been revealed. In CLI-89-19 the
Commission itself noted that the onsite plan has previously been exercised and
adjudicated. 30 NRC at 174. When the Commission amended its rules to
relax the frequency of a full-participation exercise (i.e., with state and local
government participation) to 2 years it held fast to the within-one-year onsite
exercise requirement. This was because such exercises are best held closer to
operation (as Mr. Kantor also explained) to ensure "that licensee's new personnel
are adequately and promptly trained and that existing licensee personnel maintain
their emergency response capability." Final Rule, Emergency Planning and
Preparedness, 52 Fed. Reg. 16,822, 16,825 (May 6, 1987).
Thus it is apparent that a major purpose, the principal purpose, of the withinone-year onsite exercise is to assure training and current competency, not to
test an already tested and validated emergency plan. It is not surprising that
Intervenors are provided only a very narrow opportunity to mount a litigation
based upon fundamental flaws of that plan revealed by the onsite exercise especially since the teaching of ALAB-918 is that any training problems revealed
by the exercise are readily correctable and would not involve any revision to the
emergency plan. 29 NRC at 486.
But, however narrow Intervenors' opportunity to reopen the record may
be, the opportunity does exist as the Commission noted in CLI-89-19, so we
continue with a discussion of the merits of their motion with respect to the scope
of the onsite exercise and the plan.
The exercise of the onsite plan within one year of licensing is considered by
the NRC Staff to be akin to the annual exercise of the onsite plan specified in
section IV.F.2 of Appendix E to 10 C.F.R. Part 50. The Staff recognizes that
the regulations do not set forth specific requirements for the scope of an onsite
exercise. However, as Mr. Kantor stated, the Staff has formulated guidance in
NRC Inspection Manual, IP 82302, for delineating the scope of an exercise.
Each exercise is evaluated in accordance with the guidance in IP 82301, dated
August 21, 1989. Kantor Affidavit at 5. The evaluation criteria of NUREG0654/FEMA-REP-l supporting the planning standard are reflected in IPs 82301
and 82302. The NRC Staff reviewed the objectives and scenario for the 1989
onsite exercise. The Staff utilized the guidance of IP 82302 in performing this

736

evaluation, the same guidance used to evaluate other onsite emergency plan
exercises. IP 82302 provides the major onsite elements that should be exercised
each year. Mr. Kantor stated that:
The NRC review of the objectives and scenario for the 1989 Seabrook onsile exercise
indicated that the exercise was in conformance with the guidance of IP 82302 and all of the
major onsile elements would be exercised.

Kantor Affidavit at 5.
Mr. Kantor then addresses specific examples alleged by Intervenors to demonstrate that the exercise was too narrow in scope. First he comments on the fact
that the September 27, 1989 onsite exercise did not advance beyond a declaration of Site Area Emergency (SAE) which was alleged by Intervenors to be
an exercise failure. NRC guidance to licensees and applicants on the conduct
of "off-year exercises" of onsite emergency plans (i.e., exercises other than the
full-participation biennial exercises) specifies that the onsite exercises are not
required to proceed to a General Emergency condition. (See NRC Information
Notice No. 87-54, attached to Mr. Kantor's affidavit.) As noted in the guidance,
the flexibility within the requirements contained in the emergency planning rules
allows for the development of realistic scenarios that can improve emergency
response capability. Kantor Affidavit at 11-12.
Aside from the Staff's expert judgment that a Site Area Emergency is a
realistic scenario for the off-year onsite exercise, the Board believes that there
is a patent flaw in the logic of Intervenors' allegation that the scenario must
include a major release of radioactivity. We would expect that at least sometimes
a demonstration of adequate training and current competency to execute the
onsite plan would not begin with a General Emergency and a major release.
The capability to avoid such a situation should also be demonstrated. See also
Fox Affidavit at 3-4.
Mr. Kantor addressed Intervenors' objections that the exercise did not involve
a medical team from local support services, did not involve the dispatch of any
field monitoring teams, and did not involve any monitoring and decontamination
centers for onsite personnel. Mr. Kantor reported that field monitoring teams
were in fact a part of the exercise scenario. See Inspection Report No. 50443/89-10. See also Ellis Affidavit, ,~ 17-20. It seems that Intervenors are
simply mistaken on this point
Mr. Kantor stated further that the exercise of medical support teams and the
monitoring and decontamination of onsite personnel are elements of the plan
that need not be performed in conjunction with each onsite exercise. Medical
support services have been satisfactorily demonstrated in previous exercises
and drills. (See Findings and Determinations for the Seabrook Nuclear Power
Station, FEMA, dated December 1988, at 39.) Monitoring and decontamination
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of onsite personnel are activities that are routinely performed as part of plant
operation activities. The demonstration of this activity as part of an exercise is
an element that can be tested over a 5-year period. Kantor Affidavit at 5-6.
Finally, Mr. Kantor offers the expert opinion, unchallenged by any evidence,
that the September 27, 1989 exercise of the Seabrook onsite plan was of
sufficient scope to test the adequacy of the Applicants' emergency response
capability. [d. at 6. Mr. Kantor's additional conclusion that the exercise was in
conformance with 10 C.F.R. § 50.47(b)(14) and 10 C.F.R. Part 50, Appendix E,
§ IV.F.1 (id.) is valid to the extent that he is an NRC official who must see to
the implementation of those regulations. But we do not accept it as a substitute
for the legal conclusion at which we must arrive on the record before us. For
the same reasons we note, but do not adopt, his conclusion that Intervenors'
motion does not raise a significant safety issue. [d. at 7.
The Staff also submitted the affidavit of Edwin F. Fox, Jr., who was the Team
Leader of the NRC Inspection Team during the observation and evaluation of
the September 27, 1989 "partial participation exercise" at Seabrook. Mr. Fox's
affidavit is largely a corroboration of Mr. Kantor's affidavit. He explains
in greater detail why it is not necessary for the exercise scenario to reach
the General Emergency classification so long as the major portions of the
response plan can be tested. These major portions are specified in NRC
Inspection Manual, Inspection Procedure 82302 ("IP 82302',) as Accident
Detection and Assessment; Emergency Classification; Notification of Onsite
and Offsite Emergency Responders; Communications; Radiological Exposure
Control; Protective Action Recommendations; Staff Augmentation: and Shift
Staffing. These items are evaluated during each annual exercise. The other
portions of the plan are considered to be of lesser significance and are observed
and evaluated over a 5-year period. Fox Affidavit at 4.
Mr. Fox also addressed Intervenors' assertion that the scope of the exercise
was insufficiently comprehensive in that it did not require a demonstration of
Applicants' personnel to formulate or communicate PARs to offsite officials.
E.g., Motion for Summary Disposition, Statement of Material Facts, at 3.
Mr. Fox noted that the Inspection Report (at 6), states that "[d]iscussions were
held regarding the potential need for protective actions and at what point they
would become necessary if conditions worsened." Mr. Fox notes also that:
I also observed the Recovery Manager discuss with the designated representatives of the
State of New Hampshire and the New Hampshire Emergency Response Organization (State
of Massachuseus) <Xl several occasions the need for protective actions. These discussions
included those that had already been taken or recommended by the States and those that
the utility would be recommending if cooditions degraded at the planL The scenario events
were sufficient to trigger meaningful offsite protective action decision making.

Fox Affidavit at 4-5.
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Moreover, as Mr. Fox states in his second affidavit, since the scenario did not
call for an ofTsite release, no PARs were required.' Rlx 2, at 3-4. In addition,
section 50.47(b)(10) does not, contrary to Intervenors' suggestion, require that
PARs be prepared or implemented during an onsite exercise. The plan need
only contain a range of protective actions. [d. In any event, consistent with the
guidance in IP 82301, dose assessment capability was promptly established in
the EOF.
Mr. Fox also challenges Intervenors' dependence upon NRC's Inspection and
Enforcement Manual ("IE Inspection Procedure 82301") with its attachment,
NRC's Exercise Evaluation Criteria for Onsite Exercises, dated July I, 1983,
which states: "Sections I, 2, and 3 [of the Evaluation Criteria] (control room,
technical support center, and emergency operating facility) must be evaluated
annually and the entire program must be evaluated in the initial exercise prior
to escalation of power beyond 5%" (emphasis added by Mr. Rlx). He explained
that the July I, 1983 version of IP 82301 was superseded by the August 21,
1989 version utilized as guidance for the September 1989 Seabrook Exercise.
The section quoted above is not in the current version of IP 82301.
The NRC Staff submitted a second set of affidavits of Messrs. Kantor and
Fox directed to Intervenors' Second Motion and Contention Ex-2. Kantor 2 and
Fox 2.
Mr. Kantor counters the Intervenors' allegation that shift-change capability
must be demonstrated during the onsite exercise (but was not) with the observation that Applicants' capability to perform a shift change was demonstrated
in the June 1988 full-participation exercise and that given the large number of
persons qualified to staff the emergency response organization there is no need
to demonstrate shift-change capability during each onsite exercise. KantOr 2,
at 3. See also Fox 2, at 7-8 (capability for 24-hour staffing). In addition the
affidavit of Mr. Ellis, presented by the Applicants, notes that the capability to
provide 24-hour emergency response was included as an objective of the exercise, but that no specific objective regarding actual replacement of personnel
was included. Ellis Mfidavit, ~~ 4-9.
Intervenors claim that the scope of the onsite exercise should have included,
but did not include, a demonstration of the capability of early notification of the
public; that the public notification system (sirens) was not tested; nor was the
capability to mobilize and deploy the VANS system demonstrated. Statement
of Material Facts at 2. Mr. Kantor addresses this allegation, with the simple,
adequate, and unrefuted explanation that those activities require the involvement
of an ofTsite organization, and "hence, is not appropriate for an exercise of the
onsite plan." Kantor 2, at 4.
8 AppIicanl.S' expert, Mr. Eli., .tates that the capacity to formulate and communicate PARs to offsite officials
was demonstrated. Ellis Affidavit, , 10.
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We have also considered the Affidavit of Mr. Anthony M. Callendrello,
Emergency Planning Licensing Manager for New Hampshire Yankee. Although
we concentrate on the evidence provided by the Staff's experts because of their
official regulatory responsibilities, Mr. Callendrello's statements are entitled
to substantial weight. He has established his credibility with this Board by
testifying many times over the entire spectrum of emergency planning issues.
He concludes that flaws alleged by Intervenors regarding the scope of the onsite
exercise did not result in any major portion of the plan not being tested nor
would any fundamental flaws result His affidavit, in conjunction with that
of his colleague, Mr. Ellis, provides a well-reasoned basis for that conclusion.
Callendrello Affidavit, passim.

Conclusions on Significance
Accordingly, the Board concludes that the Intervenors' motions do not allege
with bases, or at all, that the 1989 onsite exercise revealed fundamental flaws in
the respective emergency plan. The contentions do not allege with the requisite
bases, or at all, that the 1989 exercise was insufficient in its scope to reveal
fundamental flaws in the plan. We find that the exercise was sufficient in scope
and no fundamental flaw was revealed. Intervenors' motions do not address
a significant safety issue. They have defaulted in their burden to establish by
affidavit or otherwise that their motion addresses a significant safety issue. The
Affidavits of Messrs. Kantor, Fox, Callendrello, and Ellis are credible, relevant,
and sufficient They establish by a prepondemnce of the evidence that the 1989
exercise was sufficiently comprehensive in scope, and that no fundamental flaws
in the plan were revealed by that exercise.

Fll'e Faclors
Having found that the contentions do not meet the threshold substantive
relevance standards required for exercise contentions, and having found that the
motions do not present a significant safety issue, our disposition of the motions
will not turn on the five factors to be considered in entertaining nontimely
contentions. Nevertheless we note our agreement with the NRC Staff that
the arguments supporting Intervenors' legal theory underlying the contentions,
submitted with the Motion for Summary DispOSition, could and should have been
submitted with the earlier motions seeking admission of the contentions.' Since
these legal arguments are essential, albeit unavailing, to Intervenors' position,

'NRC Staff Rcspaue to Intervenors' Motion for Summary Disposition of Proff~ Contentions n-Onsite Elt.l
and n-Onsite Elt-2, November 8, 1987, at 4-5_
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the motions seeking the admission of the contentions are late without good cause
for the failure to file on time.
Intervenors' failure to discuss the technical significance of the contentions
bodes ill for any prospect that their participation might reasonably be expected
to assist in developing a sound record.
However, the other three factors do not weigh against Intervenors. While
we might fear that the Attorney General's announced intention to delay the
proceeding would have that effect, it would be the responsibility of the Board
to prevent that from happening solely as a license-blocking strategy. Where,
as here, the opportunity to litigate is ensured in matters material to a licensing
decision, the potential for a necessary and proximate delay in the proceeding to
afford that opportunity may not be a factor in denying the opportunity. But since
the Intervenors have not established the right to litigate their contentions, that
factor is of no moment. Clearly there are no other means whereby Intervenors
may protect their interests, nor will other parties do so. On balance, the five
factors weigh against admitting the contentions.

Motion for Summary Disposition
The Summary Disposition rule, 10 C.F.R. § 2.749, permits disposition of
matters involved in the proceeding. In a literal sense, Intervenors are correct in
their claim that, in the words of the regulation, "there is no genuine issue to be
heard." But this is because the Intervenors have failed to have any such issue
accepted. Therefore the Motion for Summary Disposition should be denied for
that reason alone. Even if such an issue had been accepted by the Board, the
affidavits of Messrs. Callendrello and Ellis, submitted with Applicants' Response
to the Motion for Summary Disposition establish material facts as to which there
would be a genuine issue. The Motion for Summary disposition is denied on
both scores.

Second Broad Issue
The second broad issue presented by the Motions is whether the NRC
Regulations require, at a minimum, an onsite exercise broader in scope than that
conducted on September 27, 1989.10 As we understand Intervenors' argument,
the Commission's "fundamental flaw" standard is applicable only to the results
lOThere is ccmidcnble doubt whether the Boud should entertain the Intervenors' pwely legal bases for their
contentions. Fust, as we concluded in the preceding section, the essential legal bues for the contentions were
submitted late without good cause and should be n:jected on that account alone. Mon:over, it appears that the
Commission did not contemplate a purdy legal approach to onsitc exercise litigation when it announced the
substantive "fundamental flaw" standard for such contentions at this stage of the proceeding. Su CU.89·19,
30 NRC at 174 n.S. However, absent some clear Commission guidance to the contrary, this Board clearly has
(Corlli1fJUd)
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of an exercise which itself satisfies minimum exercise scope standards as set
out in section IV.P.1. Absent such an exercise, which they argue is always
a material issue subject to prelicense litigation, there is no compliance with
section IV.P.I regardless of whether the results of the inadequate exercise that
was conducted did or could reveal fundamental flaws. We find that Intervenors
have come before us empty-handed.
In reaching this conclusion, we begin, as do Intervenors in mounting their
legal challenge, with the language of 10 C.F.R. Part 50, Appendix E, § IV.F.1.
See Shoreham, ALAB-900, supra, 28 NRC at 287. However, unlike Intervenors,
we believe that it is important to clearly indicate the actual structure of section
IV.P.l, including the relationship of footnote 4 to the specific words and phrases
of this controlling guidance:
A full participation4 exercise whirh tests as much of the licensee, State, and local emergency
plans as is reasonably achievable without mandatory public participation shall be conducted
for each site at which a power reactor is located for which the first operating license for that
site is issued after July 13, 1982. This exercise shall be conducted within two years before
the issuance of the first operating license for full power (one authorizing operation above
5% of rated power) of the first reactor and shall include participation by each State and local
government within the plume exposure pathway EPZ and each State within the ingestion
exposure pathway EPZ. IT the full participation exercise is conducted more than one year
prior to issuance of an operating license for full power, an exercise which tests the licensee's
onsite emergency plans shall be conducted within one year before issuance of an operating
license for full power. This exercise need not have State or lo~ government participation.

4 "Full participation" when used in conjunction with emergency preparedness exercise for a particular
site means appropriate offsite local and SUte authorities and licensee penonnel physically and actively
take part in testing their integrated capabilities to adequately assess and respond to an accident at a
c:anmercial nuclear power plant. ""Rill participation" includes testing the major observable portions of
the onsite and offsite emergency plana and mobi1ization of Sute. local and licensee penonnel and other
resources in sufficient numbers to verify the capability to respond to the accident scenario.

On its face, section IV.P.I appears to set out a straightforward and logical
structure for the nature and timing of required prelicense exercises. As we read
the first sentence and its accompanying footnote, a "full participation" exercise
of the onsite and offsite emergency plans must be conducted before a full-

jurisdiction to consider any meritorious challenge. legal or factual. to the adequacy of the 1989 ensite exercise.
s~~ Duh Power Co. (Cauwba Nuclear Sution. Units 1 and 2), ALAB·82S, 22 NRC 785,791·92 (1985).
Despite our conclusion that the Intervenors have failed to satisfy the provisions of 10 C.P.R. 12.734(1)(2)
(motions to reopen record). we elect to consider the merits ofInlelvenors' underlying consuuction of 1 0 C.F.R. Part
SO, Appendix E. 1IV.P.l. The Commission did not spccifically address the question of whether a "fundamental
lIaw" must be alleged at this juncture before prelicense litigation of exercise contentions is proper. Because of
this, we hesiute to reject Intervenors' legal argument without any evaluation of the merits of their construction
of the regulatory requirement at issue. More importantly. we believe that this proceeding is better aerved if we
address all the bases advanced by Intervenors in support of their contentions.
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power license is issued. Pursuant to the second sentence, that "full participation
exercise" must occur within 2 years prior to any licensing authorizing operation
above 5 percent and must include both plume and ingestion exposure state and
local governments. Where the integrated onsite and offsite exercise occurs more
than one year prior to a full-power license, the third sentence requires that an
exercise of the licensee's onsite emergency plan must be conducted within one
year before the full-power license. The fourth sentence provides that state and
local governments need not participate in this supplemental test of the onsite
emergency plan. From this, the fundamental purpose of section IV.F.1 is to
ensure that a "full-participation" integrated exercise of the onsite and offsite
emergency plans involving the licensee and all relevant governments must take
place no more than 2 years before a full-power license notwithstanding the
timing of any subsequent supplemental (and presumably, limited) exercise of
the licensee's onsite plan.
Intervenors suggest that a construction of section IV.F.1, such as ours above,
is in error. Based on a segmented analysis of each sentence or portion of a
sentence, Intervenors assert that the true meaning and exact requirements of
section IV.F.l flow, not from the face of the paragraph, but rather lurk within
its interstices. Under the Intervenors' approach, the phrase "full participation"
as used in the first sentence of the paragraph and in its accompanying footnote
define the Commission's generic requirements regarding the necessary "scope,
level or extent of the participation of the participants (the 'how' of participation
in an exercise)" of any exercise.ll Memorandum l2 at 11. Intervenors go
on to construe that the second, third, and fourth sentences of the paragraph
as addressing "what entity or entities must participate (the 'who' of such
participation)" in a particular type of exercise. [d. at 11-12.
From this, Intervenors argue that while section IV.F.l permits the "who" to
change depending upon the type of exercise being conducted (i.e., prelicense
or postIicense and annual or biennial), it is clear to them that the paragraph
requires the "how" to remain the same for each participant regardless of the
type of exercise undertaken. Thus, according to Intervenors, a licensee-only
onsite exercise (whether the prelicense one-year exercise or a postlicense annual
exercise) "must still be a 'full-participation' exercise in the sense that it would
test as much of the licensee onsite plan as is reasonably achievable without
mandatory public participation, test the major observable portions of that plan,
and otherwise meet the requirements of footnote 4." Memorandum at 14. It
is a credit to the rhetorical talents of Intervenors' counsel that they advance a
11 While Intervenors chanctcrlzc !his asserted aspect of lection IV.F.l. as the "'bow" of participation. they in
fact deal with "what" aspects of the ensile emergency plm must be ex=ised no more than one year prior to the
issuance of a full-power license.
12 Memonlndum of the Intervenors in Support of Their Motion for Summary Disposition of the Scope Contentions
Hied in Response to the September '1:1. 1989 Onsile Ex=ise (,'Memorsndumi, October 18, 1989.
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possible (but not the only) interpretation of Appendix E, § IV.F.I which, on first
blush, appears reasonably plausible yet is, upon analysis, devoid of merit.
The illogic of Intervenors' proffered construction of section IV.F.I is demonstrated by applying it to the particular provision of the paragraph applicable to
the specific facts now before this Board. The third sentence of the paragraph
provides that:
If the full participation exercise is conducted more than me year prior to issuance of an
operating license for full power. an exercise which tesu the licensee's onsite emergency
plans shall be cmducted within me year before issuance of an operating license.

Notwithstanding the fact that the sentence appears to make a clear distinction between "the full participation exercise" in its first clause, and "an exercise
which tests the licensee's onsite emergency plans" in its second clause, Intervenors invite us to simply modify every reference to an "exercise" with the
phrase "fUll participation."13
Thus, if Intervenors' reading were to be correct, this sentence must be read
to mean (as distinguished from what it appears on its face to state) that in the
absence of a "full participation" exercise of both onsite and offsite emergency
plans testing the major observable portions of the plan within one year prior
to the issuance of a full-power license, the applicant must conduct a full
participation exercise of its onsite emergency plan testing the major observable
portions of the plan within one year prior to the issuance of a full-power license.
In essence, Intervenors argue that section IV.P.I requires a "full participation"
integrated exercise of either the onsite/offsite emergency plans or the onsite
emergency plan within one year prior to a full-power license.
To adopt Intervenors' approach would require that we assume the Commission
was incapable of drafting even a marginally clear regulatory requirement. We
are further required to assume that the Commission has chosen to remain silent
as to the true meaning of section IV.F.I in the face of numerous opportunities
to address the NRC Staff's, applicants' and licensees' long-standing and,
according to Intervenors, incorrect application of the paragraph. We find neither
assumption reasonable.
Moreover, both the Applicants and the Staff advance a compelling argument
that the purpose of the supplemental, I-year prelicense onsite exercise was
substantially identical to that of the annual, postiicense onsite exercise: to
ensure that emergency response personnel retain sufficient knowledge and

13 In addition to !his requeste<l act of semantic magic,lntervenors ask us to ignore the fact that the second sentence
of footnote 4 refers to "the major observable portions of the ensite and offsite emcgency plans." U Intervenors'
connruction is colrCct, ooe would have assumed thst the Commissioo would have used the coojunctive "of' or
~and/of' to indicate thst the requirement of a full'panicipation exercise applied to exercises involving just the
onsite emcgency plan.
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expertise to actuate an emergency already determined through a reasonably
current "full participation" exercise to be adequate and without fundamental
flaws. See Applicants' Answer at 14-17 and NRC Staff Response at 8-13. To
the extent Intervenors cite and characterize isolated snippets of administrative
history to support their strained reading of section IV.F. 1, we are bound to reject
their construction in favor of the clear import of the language of the section.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC
460, 469 (1982).
While section IV.F.l may not represent the zenith of draftsmanship,14 we
find that Intervenors' construction of the paragraph, which exacerbates its
acknowledged ambiguities, is mandated neither by the clear language of section
IV.P.l, nor by the administrative history underlying that regulatory requirement.
We conclude that the I-year, prelicense onsite exercise need not encompass
all "major observable portions" of the onsite emergency plan "as is reasonably
achievable without mandatory public participation."

ORDER
For the reasons set out herein, Intervenors' motions to admit contentions
regarding the September 27, 1989 Seabrook onsite exercise are denied. Intervenors' motion for summary disposition is also denied.
ATOMIC SAFETY AND
LICENSING BOARD
Richard F. Cole
ADMINIS1RATIVE JUDGE
Kenneth A. McCollom
ADMINIS1RATIVE JUDGE
Ivan W. Smith, Chairman
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
December 11, 1989

14 Su Shortham, ALAB-900, 28 NRC at 29S n.20.
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In the Matter of

WRANGLER LABORATORIES,
LARSEN LABORATORIES,
ORION CHEMICAL COMPANY
and JOHN P. LARSEN

December 22, 1989

In an Initial Decision in a show-cause proceeding, the Licensing Board
modifies an order of the NRC Staff revoking the authority of the Licensees to
engage in activities involving the chemical processing of depleted uranium under
a general license authorized by 10 C.F.R. §40.22. The Board permits, subject
to certain specified conditions appropriate for a general license, the Licensees
to operate under such a general license.

GENERAL LICENSE:

STANDARDS

Under the general license for small quantities of source material authorized
by 10 C.F.R. § 40.22, a licensee may "use and transfer" not more than 15 pounds
of source material at one time and may "receive" no more than 150 pounds in

746

anyone calendar year. There are no limits on possession, per se, either at a
given time or annually.

GENERAL LICENSE:

STANDARDS

A general licensee is exempt from the requirements of 10 C.F.R. Part 20,
unless the licensee also holds source material under a specific license.

GENERAL LICENSE:

STANDARDS

The circumstance that a specific source-material license is suspended does
not activate the exemption from 10 C.F.R. Part 20 applicable to a licensee's
operation under a general license, as set forth in 10 CF.R. § 40.22(b).

GENERAL LICENSE:

STANDARDS

Although the NRC Staff may impose additional source material license
requirements to protect health under 10 C.F.R. §40.41, those requirements may
not undermine the regulatory authority that permits a licensee to operate under
a general license and cannot be used to require a specific license where the
general license authorization is applicable.

GENERAL LICENSE:

APPLICABLE RADIATION STANDARDS

For general source-material licenses that are subject to the radiation standards
of 10 C.F.R. Part 20, standards that are applicable for unrestricted use of a facility
and for license termination, even though more stringent than those normally
expected for an operating facility, are appropriate for a facility under a general
license, where no access controls are in force or required and where unrestricted
access may thus be presumed.

ENFORCEMENT ACTIONS:

SCOPE OF PROCEEDINGS

Where an enforcement order recites that the issue in a proceeding is whether
the order should be sustained, the issue inherently includes whether the order
should only be sustained in part (e.g., subject to certain conditions). A condition
or penalty more severe than that sought by the enforcement order could not be
imposed.

747

RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING (GROUNDS)

Where a show-cause order seeks to revoke a license on the basis of violations
of regulatory requirements, the violations must pertain to requirements properly
imposed by the license sought to be revoked.

APPEARANCES
Mr. John P. Larsen, Provo, Utah, for Wrangler Laboratories, Larsen Laboratories, Orion Chemical Company, and John P. Larsen (Licensees).
Ann P. Hodgdon, Esq., and Norman D. Romney, Esq., for the U. S. Nuclear
Regulatory Commission Staff.
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INITIAL DECISION
(Show-Cause Proceeding)

Opinion
This proceeding involves a challenge to an order issued by the NRC Staff
on August 15, 19881 (hereinafter Revocation Order), revoking the authority
of Wrangler Laboratories, Larsen Laboratories, Orion Chemical Company, and
Mr. John P. Larsen (hereinafter collectively referred to as Licensees) to carry
on certain activities involving depleted uranium (DU) under a general license
authorized by 10 C.F.R. § 40.22. The order was made immediately effective.
On September 2, 1988, the Licensees filed a timely request for a hearing. For
reasons hereinafter set forth, we are modifying the Staff's revocation action

153 Fed. Reg. 32,125 (Aug. 23. 1988). Su Findings of Fact 1·2.
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but permitting further operations only when subject to conditions of the type
described herein (to which the Licensees have agree<JZ).
We are reaching this conclusion with some reluctance, for we agree with the
Staff that the Licensees have indeed carried on certain of their activities in a
manner contrary not only to proper industrial practices but also to the public
health and safety. In our view, however, the standards with which the Staff is
seeking to have the Licensees comply in many instances are not applicable to
general licensees. Moreover, the Licensees do not appear to have intended to
violate the rules; their violations appear to have been the result of carelessness
and inexperience and, indeed, in some circumstances, a lack of knowledge of
what courses of action they should have been following. That being so, it is
impermissible to revoke a general license - the most severe of the penalties
that may be imposed for violation of the terms of a license - for violation
of terms not appropriately imposed through such licenses, notwithstanding our
agreement with the Staff that many of them are warranted for the nature of the
operations that the Licensees seek to carry out
In short, we agree with the Staff that operations of the sort carried out by
the Licensees should not be permitted under a general1icense. But it is within
neither the Staff's authority nor ours to subject activities falling within the
authorization of a general license to conditions otherwise imposable only under
a specific license. Only the Commission can make that determination, and only
through the medium either of a revised rule (excluding the activity in question
from the general license authorization) or a waiver for the purposes of this
proceeding (modifying the existing rule for purposes of this proceeding). In the
absence of a proper request for a waiver or a record to support such a request,
we strongly urge the Commission to initiate rulemaking proceedings to delete
this type of activity from the general license authorization.3 We recognize that
such a rulemaking may involve a lengthy proceeding, but had such a proceeding
been initiated in the early 1980s, when the need became apparent, a rule would
now be in place.

lTr. 35f>.57 (J. Larsen).
3Wc have in mind a provisioo such as 10 c.F.R. §40.22(c), which deletes from the gcnenllicense authorizatioo
the administration of IDWCe matcrlal, or the radiatioo therefrom, to human beings. This deletion was put into
effect to prevent the usc of Thorotrast, cattsining alpha-cmitting thorium·232 dioxide, in humans without a specific
license. It JeSUltcd from an increase in knowledge on the radiobiological hazards of alpha-emitting radionuclides.
Su 45 Fed. Reg. 55,419 (Aug. 20, 1980) ("Deletion of Source Matcrlal Medicinals fran the General License for
Small QuantitiCl b! Sow-cc MaIerla1i.
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I.

BACKGROUND (Findings 1-13)

The Licensees are firms that have been using source material under general
licenses granted by the NRC pursuant to 10 C.F.R. § 40.22. The owner and sole
proprietor of each of these firms is Mr. John P. Larsen, of Provo, Utah.4
According to the August 15, 1988 Revocation Order, as well as an earlier
February 25, 1988 Suspension Order,' the firms have been involved in the
chemical processing of depleted uranium (DU). When in operation, using a
process developed by Mr. Larsen, the Licensees received slugs of DU, dissolved
the material in nitric acid, precipitated uranyl acetyl acetate (UAA) by adding
2,4-pentanedione, dissolved the UAA precipitate in hot benzene, cooled the
benzene to allow precipitation of purified UAA crystals, and then dried, ground,
filtered, packaged, and shipped the pure UAA product, for ultimate use as a
catalyst in the production of Department of Defense munitions.
The Licensees have attempted to carry on these activities under the general
license authorized by 10 C.F.R. § 40.22. That authorization in general permits
specified types of users (including "commercial and industrial firms" such as
are involved here) to "use and transfer" limited quantities of source material for
"research, development, educational, commercial or operational purposes." We
will review the precise scope of the activities permitted by this authorization
later in this Opinion.
The Staff, through its Revocation Order, 'seeks to revoke the Licensees'
authority to carry on their activities under a general license, as a result of a
long history of alleged violations of the general license authority extending
as far back as 1982.6 According to the Revocation Order, an August 23, 1982
inspection by the Staff of Orion Chemical Co., Provo, Utah, uncovered a number
of asserted violations, including
possession of source material at one time in excess of the IS-pound limitation on such
material, refusal to make records available to NRC. Wlauthorized disposal of DU, and failure
to maintain complete records.

As a result, the Staff issued a Show-Cause Order temporarily suspending the
general license authority. RlUowing corrective action, the Staff rescinded the
Show-Cause Order but issued a Notice of Violation and proposed civil penalty,
which was paid on March 16, 1983.

4 Since the c:lose of hearings. Mr. Lanen has moved to Orem, Uuh.
'53 Fed. Reg. 7452 (Mar. 8. 1988). This order I1so was made immediatc:1y effective. S6C Finding of net 3.
6 The record reflects that there may hive been violations It • Licensee facility as far baelt as Navc:mber 1979
• (Staff Exh. 1 at Exh. 5; J. Larsen, ff. Tr. 342, at 3). Because there was no reference to these earlier aUeged
violations in the Revocatim Order, we arc not reviewing or pacing any weight on any I1lCh violatims that may
have ocrurrcd.
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Based upon these asserted violations, however, the NRC
determined that Mr. Lanen's chemical processing activity should be conducted under a
specific license, due to the potential for contamination of worlc:en and the environment.

Although the Licensees did not wish to operate under a specific license, they
were convinced (or pressured) by the Staff to take that course of action.' A
specific license (SUB-1436) was issued to Larsen Laboratories, Provo, Utah,
in December 1983. When Utah became an Agreement State, it assumed
responsibility for the specific license and reissued it on May 13, 1985.
Thereafter, as a result of violations, Utah suspended the license on November
5, 1986. A settlement agreement was signed on January 15, 1987, under which
Larsen Laboratories would comply with five specified conditions and pay a civil
penalty. Those conditions were that the Licensee (1) not receive or use source
material except to secure or transfer such source material in its possession, (2)
dispose of radioactive wastes, (3) decontaminate two facilities in the Orem area,
(4) move to approved production facilities, and (5) obtain a qualified radiation
protection officer.
The Licensee paid the civil penalty but has not yet completed the last two of
the five specified conditions. The Utah license remains in existence, although
suspended.
Even prior to the suspension, the Licensees had been attempting to develop
a new production facility. During the early years of control by Utah, they had
operated in a series of temporary facilities. They had purchased five acres of
land in Lindon, Utah, but found that they could not construct a facility because of
the lack of an available sewer system. Since that time, they have been allowed
to build a storage-type facility and this year had electricity installed into the
facility.s But they still have not been able to obtain a sewer/water permit and
hence have not been able to operate the facility for production purposes.
Following suspension of their Utah license, the Licensees, who were unable
to utilize the Lindon, Utah facility, next tried to carry out their activities in
Wyoming, under an NRC general license. They adopted this course of action
in order to complete the processing of materials for a customer, which they
believed they could not accomplish under the Utah suspension order. Before

7 1• Lanen, ff. Tr. 342, at 3; Tr. 397·98 (1. Larsen). Althoush we question whether the Staff, under regulations
then extant, had authority 10 require that the Licensees operate under a specific nther than gencnllicensc, that
specific license is not withln our jurisdiction, and we have no authority 10 rescind or alter it. Whether or not the
~c license was validly requimI, we must honor its existence and validity.
Response to Revocation Order, dated Dcccmbcr 26, 1988, ff. Tr. 350, at 4-5.
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taking this action, Mr. Larsen contacted several NRC officials by telephone to
ascertain its validity.!I
The operations in Wyoming led eventually to the Suspension Order and
Revocation Order. To evaluate the validity of the Revocation Order being
challenged, we must first turn to an analysis of what activities are permitted
and what activities are not permitted by 10 C.P.R. §40.22, the general license
authorization, and the type of regulatory infractions that properly may be used
to invoke the severe remedy of license revocation.

II.

GOVERNING REGULATORY REQUIREMENTS

There are two types of regulatory requirements that are applicable to this
proceeding. FIrst, the general license authority establishes the substantive requirements that govern a general license. Second, there are separate regulations
that set forth standards that are to be applied in determining whether revocation
is an appropriate remedy in a particular case. We turn to these requirements

seriatim.
A.

Scope of General License Autbority

The general license authority under 10 C.P.R. § 40.22 that the Staff is seeking
to revoke in this proceeding is applicable to "small quantities of source material."
In relevant part, it provides:
(a) A general license is hereby issued authorizing c:omrnercial and industrial firms •••
to use and transfer not more than fifteen (IS) pounds of sourCe material at anyone time
for. • • commercial or operational purposes. A person authorized to use or transfer source
material. pursuant to this generalliccnsc. may not receive more than a total of ISO pounds
of source material in any one caIenc/ar year.
(b) Persons who receive. possess, use, or transfer source material pursuant to the general
license issued in paragraph (a) of this section are exempt from the provisions of Part! 19
[Notices, Instructions, and Reports to Workers; Inspections], 20 [Standards for Protection
Against Radiation], and 21 [Reporting of Defects and Noncompliance] of this chapter to
the extent that such receipt. possession, use or transfer are within the terms of such general
license: Provided, however, That this exemption shall not be deemed to apply to any such
person who is also in possession of source materialllIlder a specific license issued pursuant
to this pan.

10 C.P.R. §40.22 [emphasis supplied]. The regulations explain that a "general
license" is one that is "effective without the filing of applications with the
9 Mr. Larsen conucted two Staff' officials - MCS!rs. Michael A. Lamarua and Bruce c,rrlco - but in the StafC's
view did not provide lufficicnl. information to have m:ciftd meaningful responses. Tr. 312·14 (Flack). See also
Firtdings 28·29. Ur{r1L
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Commission or the issuance of licensing documents to particular persons." 10
C.F.R. § 40.20.
Very few conditions or limitations are applicable to a general license. The
Licensees here do not qualify for the exemption set forth in 10 C.P.R. § 40.22(b),
because (as stated above) they possess a specific license issued under Part 40
for their operations in the State of Utah.tO In their activities under a general
license, therefore, they are thus subject to the requirements of 10 C.P.R. Parts
19, 20, and 21, of which only Part 20 is applicable to the matters on which
the Revocation Order is based. Further, general licensees are also subject
to the transfer provisions set forth in 10 C.P.R. §40.60, the record-keeping
requirements set forth in 10 C.P.R. §40.61, and to the general provisions
appearing at 10 C.P.R. §40.41.
Among the provisions of Part 40 applicable to specific (although not to
general) licenses are those concerning the adequacy of equipment, facilities,
and procedures (10 C.F.R. § 40.32(c», and the qualifications of the licensee (10
C.F.R. § 40.32(b». The following general provision is, however, applicable:
(e) The Commission may incorporate in any license at the time of issuance, or thereafter,
by appropriate role, regulation or order, such additional requirements and conditions with
respect to the licensee's receipt, possession. use, and transfer of source or byproduct material
as it deems appropriate or necessary in order to:
(1) Promote the common defense and security;
(2) Protect hea11h or to minimize danger of life or property;
(3) Protect restricted data;
(4) Require such reports and the keeping of such records, and to provide for such
inspections of activities under the license as may be necessary or appropriate to effectuate
Ihe purposes of the act and regulations thereunder.

10 C.P.R. §40.41. As far as is reflected by this record, however, the general
license utilized by the Licensees has never incorporated any provision such as
is contemplated by this authority - to do so would require amendment of 10
C.F.R. § 40.22, the source of general license authority. On the other hand,
the Staff on several occasions has attempted to impose additional conditions
on the Licensees through Confirmation of Action Letters (CALs). Even if a
CAL were considered an "order" authorized by 10 C.P.R. §40.41, however, the
terms imposed by such "order" would have to be consistent with the general
license authorization. In particular, we find that the CAL procedure cannot be
used essentially to eliminate the general license authority where such license is
otherwise authorized.

10 Whcn Utah became an Ag=mcnt State, the opecific license issued by NRC in 1983 was assumed by the State
and reissued. We agree with the Staff (Conclusions of Law, , A.I) that the Utah license may be deemed one
"issued" pursuant to Part 40 and that the cin:umstance that the Utah license is suspended does not activate the
§ 40.22(b) cxonption.
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Thus, as we understand the general license authority, by its terms it imposes
quantity limits only on the "use and transfer" and on the annual receipt of source
material. It refers to "possession" only in terms of the applicability to possessors
of Parts 19, 20, and 21 (when not otherwise exempt from those Parts), as set
forth in 10 C.F.R. §40.22(b). The general license authorization does not, by its
terms, limit the amount a general licensee may ''possess'' at anyone point in
time.
The NRC Staff, however, construes the general license authorization differently. It states that 10 C.F.R. § 40.22 includes an annual possession limit of 150
pounds.ll Beyond that, however, the Staff considers "possession" alone to be a
type of use or transfer and thus would limit ''possession'' at anyone time to no
more than 15 pounds. 1l
.
In support of its interpretation, the Staff cites the legislative history of 10
C.F.R. § 40.22. It attributes the ISO-pound annual limit to the Statement of
Considerations. It goes on to assert that the general license authorization
reflected the Commission's finding that possession and use of source material in
these quantities "are not significant to the common defense and security," citing
25 Fed. Reg. 8619 (Sept. 7, 1960).13 The Staff then contrasts that finding with
the additional authority under the Atomic Energy Act for the NRC Staff to issue
orders to protect the public health and safety.
We do not believe that the general license authorization may be construed in
this manner. In making its argument, the Staff ignores the further Commission
finding that general source material license activities in the specified quantities
"can be conducted without any unreasonable hazard to life or property." [d.
In other words, the Commission has specified that authorized general license
activities do not create an unreasonable hazard; that being so, the Staff cannot
rely on public health and safety concerns to impose additional public'health and
safety conditions. Even more so, the Staff cannot, on public health and safety
grounds, require a specific license for activities for which a general license
authorization exists.
.
The language in the Statement of Considerations upon which the Staff relies
states, in pertinent part:
The proposed amendment would generally license possession and use of up to 15 pounds of
contained uranium or thorium or any combination thereof at anyone time by certain classes
of users, namely •••• This general license is subject to an annual possession limit of 150
pounds of contained uranium or thorium or any combination thereof. Under this provision
many users of small quantities of uranium would be relieved of the necessity of obtaining a
specific license. • • •

11 Staff Proposed Conclusions of Law. , 2.
1lTr. 200. 206. 299-300 (Spitzberg); Tr. 398 (1. Larsen).
13 Staff Proposed Conclusions of Law. ,2.
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25 Fed. Reg. 8619 (Sept. 7, 1960). This language is at best unclear. The only
statement bearing upon a possession limit appears to refer to possession solely
in terms of an annual possession limit (which does not specifically appear in
the terms of the regulation). The statement also refers to possession in terms
of the applicability or nonapplicability of Parts 19, 20, and 21, a reference that
is confirmed by the words of the regulation. Other restrictions are applicable to
"use and transfer" and annual receipt.
To construe "use and transfer" to include ''possession'' in effect would limit
possession at anyone time to no\more than 15 pounds and be contrary to the
above-quoted Statement, which appears to authorize ''possession'' generally and
"use of up to 15 pounds." To accept the Staff interpretation not only ignores
the only interpretation of the Statement of Considerations that is consistent with
the wording of the regulation but also would eviscerate the intended purpose of
the general license authorization.
Furthermore, the annual possession limit language, which is not reflected in
the words of the regulation, is at best ambiguous. Does possession refer to a
given point in time during the course of a year, or does it refer to total quantities
of material possessed during anyone year?
Because of the ambiguity in the legislative history, as well as the rather
clear meaning of the words of the regulation as written, we believe the best
course, in determining whether the Licensees have violated 10 C.F.R. § 40.22,
is to construe the regulation as written - i.e., as imposing no possession limits
either annually or at any given time. We do not construe the IS-pound limit as
one on "possession," only on "use and transfer." Furthermore, we construe the
ISO-pound annual limit as applicable only to "receipt." Indeed, the reference to
an annual ''possession'' limit in the Statement of Considerations may well have
been intended to refer only to a "receipt" limit, as stated in the regulation. As
acknowledged by the Staff, such "receipt" applies on a facility-by-facility basis
(irrespective of common ownership), assuming the facilities are operated under
different licenses, and includes material obtained at a particular facility from
any source. 14
In asserting that certain of the Licensees' facilities were "contaminated," the
Staff makes use of standards set forth in "Guidelines for Decontamination of
Facilities and Equipment Prior to Release for Unrestricted Use or Termination of
Licenses for Byproduct, Source, or Special Nuclear Material," issued by NRC
in July 1982 (Finding 80). These standards are regulatory guidelines and do not
have the force of regulatory requirements. Although the standards focus upon '
unrestricted use and are 'more stringent than would normally be expected for an
operating facility, we find them to be appropriate for a facility under a general

14Tr. 302-03 (spitzberg).

756

license, where no access controls are in force or required and where unrestricted
access may thus be presumed.
B.

Revocation as a Penalty for License Violations

Penalties for violation of source-material licenses are contained in 10 C.P.R.
Part 2, Appendix C - "General Statement of Policy and Procedure for NRC
Enforcement Actions." Violations are categorized into five levels of severity
within each of eight activity areas (of which area VI, Fuel Cycle and Materials
Operations, is here applicable). Under this policy statement (which does not bear
the force of a rule but nonetheless must be taken into account), license revocation
is the most severe penalty and is specifically denominated as a penalty that may
be imposed only for severity level I or n violations.
Examples of severity level I and II violations for materials licenses appear
in 10 C.F.R. Part 2, Appendix C, Supplement VI, 1111 A and B. They state:
A. Severity I - Violations involving for example:
1. Radiation levels. contamination levels, or releases that exceed 10 times the limits
specified in the license;
2 A system designed to prevent or mitigate a serious safety event not being operable
when actually required to perfonn its design function; or
3. A nuclear criticality accident.
B. Severity IT - Violations involving for example:
1. Radiation levels, contamination levels, or releases that exceed five times the limits
specified in the license; or
2 A system designed to prevent or mitigate a serious safety event being inoperable.

Beyond the specific violations for which revocation is a specified penalty,
revocation may also be imposed under certain general provisions of the NRC
Enforcement Policy. Under section V.C(2), a Suspension Order may be used,

inter alia:
(a) To remove a threat to the public health and safety, common defense and security, or
the environment;
(c) When the licensee has not responded adequately to other enforcement action.

A Revocation Order, pursuant to section V.C(3), may be used, inter alia:
(a) When a licensee is unable or unwilling to comply with NRC requirements;
(b) When a licensee refuses to correct a violation.

The Statement further provides for escalation of enforcement sanctions for
"recurring similar violations."
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Suspension or revocation is normally imposed only for violations that are
"willful." Under section ill of the Enforcement Policy, "willfulness" is defined
as embracing "a spectrum of violations ranging from deliberate intent to violate
or falsify to and including careless disregard for requirements." "Willfulness
does not include acts which do not rise to the level of careless disregard, e.g.,
inadvertent clerical errors in a document submitted to the NRC." In ascertaining
severity level of a willful violation, consideration is given to, inter alia. the
significance of any underlying violation, the intent of the violator, and any
economic advantage gained as a result of the violation.
Finally, the Revocation Order states that the issue in this proceeding is
"whether [the Revocation] Order should be sustained." This issue inherently
includes the authority to decide, in the event that revocation is found not to
be warranted, whether the Order should be sustained in part - i.e., whether
revocation should be upheld unless certain specified conditions are imposed and
satisfied. See Conswners Power Co. (Midland Plant, Units 1 and 2), LBP-82-3S,
15 NRC 1060, 1066 n.21 (1982).15
Using this legal background, we turn now to whether the violations alleged
and proved by the Staff are sufficient to support revocation (in whole or in part)
of the Licensees' right to use the general license authorized by 10 C.F.R. § 40.22.

m.

ALLEGED VIOLATIONS (Findings 26-97)

The Revocation Order sets forth a variety of alleged violations as the basis for
revocation. In addition, the Order recites that, because of the variety and extent
of the violations, the Staff has lost confidence in the ability of the Licensees
properly to carry out their licensed activities.
The alleged violations fall into the following general categories: (1) exceeding the IS-pound use or transfer limit; (2) exceeding the annual receipt limit;
(3) exceeding what the Staff believes is a IS-pound possession limit; (4) violation of the Utah suspension order referenced above; (5) failure of facilities
to include certain protective equipment; (6) high levels of uranium in workers'
urine samples, and violation of various CALs with respect to urine sampling
and reporting; (7) contamination of the Wyoming facility; and (8) a history of
continuing violations of various sorts. We have found, however, that not all of
the alleged violations relied on by the Staff in support of license revocation in
fact amount to violations of applicable regulatory requirements.
Thus, with respect to overweight shipments, we have found three shipments
that violated the general license limit of 15 pounds. We have also found that

15 We could not. of course, impose any conditioo more severe than that sought by the Revocatioo Otdcr. Public
I and 2), ru·8(}'IO, 11 NRC 438 (1980).

S~TYjce Co. o/INlifllllJ (Marble Hill Nuclear Generating Station, Units
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the Licensees received more than 150 pounds of material at their Wyoming
facility during 1987 and hence violated the general license annual receipt limit
for 1987. But of the five shipments that were alleged to have violated the
Utah suspension order, only one was proven as in violation of the NRC general
license requirements. The existence of the Utah suspension order does reflect
on the Licensees' ability to comply with regulatory requirements (see Finding
97, infra).16
With respect to the alleged violations of a purported IS-pound possession
limit, we have found no such possession limit to be included among generallicense requirements and hence no violation. The low-level contamination of the
Wyoming facility that was proved establishes only an iricqnsistency with an NRC
guideline and does not represent a violation of a regulatory requirement No
showing was made that the levels of radiation known to have existed even came
close to the limits established in 10 C.F.R. Part 20, which govern the Licensees'
operations. And the alleged facility deficiencies, although established, do
not transgress any regulatory requirements applicable to general licensees and,
hence, do not constitute violations.
Finally, we have found that the Licensees did not adhere completely to the
urine testing and reporting requirements imposed on them by various CALs.
But they had a plausible explanation for these deficiencies. Nor do the
occasional high readings that did occur reflect a violation of any general-license
requirement, although we agree with the Staff that there are potential health
implications for the workers involved.
With respect to the alleged history of violations, three of the four alleged 1982
violations may not be considered as adverse to the Licensees in this proceeding.
The first involves possession of more than 15 pounds of source material and does
not violate applicable standards. Two others involve the availability of records
and are essentially the same violation. A violation did occur with resp~t to .
records, but the asserted ''refusal'' to make records available was not proved. only
an inability to do so in a timely fashion. The fourth, involving the unauthorized
disposal of material, was not proved; the spillage of a small amount of material
outside the facility does not, in our view, constitute unauthorized disposal.
At this point, a comment on the Staff's investigative process in developing
its alleged violations in this proceeding is in order. In reviewing Mr. Larsen's

16 Through a Board Notification dated'Dccc:mbcr 11, 1989 (whicb we received m Dccc:mbcr 18, 1989), the
Staff advised us that it had been notified by the Utah Bureau of Radiation Cmtrol that it bad unc:ovcrcd DU
cmtaminatim in the rcaidcnce recently Vlcated by Mr. Larsen. The State advised NRC that removable alpha
cmtaminatim up to 800 dpm/l 00 cml existed in the garage and basement, and that higher levels of beta-gamma
cmtamination were found but were still being assessed. Because Utah would bave reguhtory authority aver any
potential violation, we express no ~inion and place no regulatory significance on this matter. We nOle, however,
that the asserted 800 dpm/l 00 crril of removable alpha contamination is lower than the 1000 dpm/l 00 cml of
removable alpha cmtaminatim that is deemed .ignificant by the guideline utilized by the Staff in this proceeding.

Su FlIIding 80, infra.

759

explanations of the violations or alleged violations, we are cognizant of his
claims (and those of his wife) that the Staff investigators or inspectors were
biased against him and unprofessional in the conduct of their investigation. See
J. Larsen, ff. Tr. 342, at 2; Tr. 381-84 (1. Larsen); Tr. 640-46,649-53 (S. Larsen).
The Staff strongly denied all the claims of lack of professionalism (Tr. 710-12,
714-15 (Spitzberg)).
Although there is a conflict between the testimony of the parties, we do not
believe that either party or any witness was knowingly untruthful in the testimony
presented. Our explanation of the seeming inconsistency is that the Larsens
were overwhelmed by the potential consequences that could eventuate from the
investigation or inspections, by the proliferation of allegations which eventually
appeared in the Suspension and Revocation Orders, and their feeling that small
businesses such as the Licensees were engaged in should not be subject to the
stringent standards sought to be imposed by the Staff. See Findings 76-77, infra.
Indeed, as Ms. Larsen observed, she was "frightened" by the circumstance that
the businesses were being subject to a federal investigation, not by the conduct of
the investigators (Tr. 644 (S. Larsen)). However, we find no basis for believing
that the Staff representatives acted other than professionally in the conduct of
investigations or inspections, although their allegations in the Suspension and
Revocation Orders (made in good faith) went further than we have concluded
is legally warranted.

IV.

REMEDY (Findings 98·99)

The most severe of the proven violations - the receipt and use of source
material beyond the limits set forth in 10 C.F.R. § 40.22 on several occasions
- is Severity Level III. Record-keeping violations of the type involved here
are Severity Level IV. Normally, however, revocation is authorized only for
Severity Level I or II violations.
Penalties may be escalated, however, on the basis of a large number of
repeated violations. The Staff here has attempted to rely on a large number
of alleged violations and the escalation in penalties that may result therefrom.
Many of the violations alleged by the Staff, however, do not constitute violations
of the general-license requirements.
Furthermore, although the Licensees intended to carry out the acts that they
carried out, they never intended to violate or disregard the regulations. They
clearly did not understand what was expected of them by the Staff. Moreover,
many of the requirements sought to be enforced by the Staff (e.g., the equipping
of the facility with specified types of equipment, such as fume hoods) are
appropriate only if a specific license were involved. We agree that a specific
license is appropriate for the type of activities involved, but it is not mandated
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by the regulations as they now exist We reiterate our recommendation that
the regulations be modified to exclude from the general-license authorization
activities of the type in which the Licensees seek to participate.
For these reasons, we find that at this time, revocation is too severe a
penalty to be imposed for the violation of general-license requirements that has
been established. Although multiple violations of general-license requirements
have been demonstrated, none of them may be regarded as extreme or per se
disqualifying. The most significant of the alleged violations do not represent
deviations from applicable general-license requirements. Moreover, a general
licensee would not be put on notice by the terms of the regulations of the
requirements that the Staff sought to have observed,17 Accordingly, we are
modifying the remedy imposed by the Revocation Order.18
We also find that the Licensees should be permitted to operate under a general
license as long as their activities remain comprehended by such a license - a
result we recommend be changed - but that operation should be subject to
conditions appropriate for a general license. This finding does not apply in the
State of Utah, or any other Agreement State, where any activities would be
regulated by the State and not by NRC.
In particular, the Staff is authorized to impose routine and systemic urine
testing and reporting requirements covering all workers (fu11- or part-time),
including Mr. Larsen, comparable although not necessarily identical to those
previously imposed by the Staff under various CALs. These requirements are
authorized by virtue of the applicability of 10 C.F.R. Part 20 to the particular
license. To enable the Staff to put these conditions into effect, the Licensees are
hereby directed to inform the NRC Staff, at least 30 days prior to commencing
operations involving DU, of the proposed location of such activities and the
person or persons who will be involved.
One further note to the Licensees: in evaluating their ability to operate under a
general license (as long as such authority remains sanctioned by the regulations),
any future violations of general-license requirements, including the urine-testing
requirements outlined above, may, of course, be considered in conjunction with
the violations we have found to exist during the course of these proceedings.

17Thc Staff' catcedes!his to be 10. Sec Tr. 188·89 (Flack).
18 AI a result of !his ruling, the Ucensees may be deemed to be a "prevailing party." at least in part, under !he
Equal AcceM to 1ustice Act (EA1A). as amended. S U.S.c. § S04. They thus may be eligible to recover from NRC
a portion of !heir litigation fees and/or costs. Sec AdwJ1,ccd Medical System.r, Inc. (One Factory Row, Geneva,
Ohio 44041), lBP.89·11, 29 NRC 306, 311 n.9 (1989). Application for such fees must be filed promptlywilhin 30 days -and should conform to guidelines proposed by !he Commission in 46 Fed. Reg. S3,189 (Oct. 28,

1981).
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v.

CONCLUSION

In summary, we are permitting further operations by the Licensees, but only
subject to the terms set forth above, with respect to urine testing and reporting.
The quantity limits for "use and transfer" and "receipt" are, of course, also
applicable. Finally, the Licensees have agreed to install certain equipment;19
although such equipment cannot be compelled under a general license, we urge
the Licensees to install it and would regard its installation or lack of installation
as demonstrative of their intent to conduct a safe operation. (Should the activities
ever become subject to a specific license, the equipment could, of course, be
properly mandated by the Staff.)
This Opinion is based upon, and incorporates, the Findings of Fact and
Conclusions of Law that follow. Any proposed findings or conclusions submitted
by the parties that are not incorporated directly or inferentially in this Initial
Decision are rejected as being unsupportable in la~ or in fact or as being
unnecessary to the rendering of this Decision.

Findings of Fact
and Conclusions of Law
I.
A.

FINDINGS OF FACT

Procedural Background

1. This proceeding involves a challenge to an Order Revoking Licenses
(hereinafter Revocation Order), issued by the NRC Staff on August 15, 1988,
and made immediately effective. The Revocation Order was published in the
Federal Register at 53 Fed. Reg. 32,125 (Aug. 23, 1988).
2. The Revocation Order was directed at the activities of Wrangler Laboratories, Larsen Laboratories, Orion Chemical Company, and John P. Larsen
(hereinafter Licensees), using source material pursuant to the general license
granted by 10 C.F.R. §40.22. These firms were engaged in the chemical processing of depleted uranium (DU), with the end product being used as a catalyst
in the production of Department of Defense munitions. Revocation Order at 1.
3. Prior to the Revocation Order, the Licensees were the subject of an
NRC Staff Order Suspending Licenses, dated February 25, 1988, and published
in the Federal Register at 53 Fed. Reg. 7452 (Mar. 8, 1988) (hereinafter
Suspension Order). That Order was made immediately effective. It offered the
Licensees an opportunity for a hearing, but the Licensees requested no hearing
19 Tr. 356-57 (1. Larsen).
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on the Suspension Order. The Licensees' response to the Suspension Order
was set forth in a letter to the NRC Region IV office, dated March 18, 1988
(Licensees' Response to Suspension Order, ff. Th. 348; hereinafter, March 18,
1988 Response).
4. The Revocation Order offered the Licensees an opportunity to request
a hearing on the Order. On September 2, 1988, the Licensees filed a timely
request for a hearing.
5. On October 24, 1988, an Atomic Safety and Licensing Board was constituted to preside over the hearing. This Board was comprised of Administrative
Judge Charles Bechhoefer, Chairman; Administrative Judge Jerry R. Kline; and
Administrative Judge Frederick J. Shon. 53 Fed. Reg. 43,791 (Oct. 28, 1988).
6. On October 26, 1988, the Licensing Board issued a Memorandum and
Order (Response to Order Revoking License) (unpublished), which granted the
Licensees' request for a hearing and established schedules for various filings,
including a response by the Licensees to the Revocation Order. A Notice of
Hearing was issued the same date and published at 53 Fed. Reg. 44,136 (Nov. 1,
1988).
7. After some delay, the Licensees, on December 26, 1988, filed their
response to the Revocation Order (Licensees' Response to Revocation Order,
ff. Tr. 350; hereinafter December 26, 1988 Response). On February I, 1989,
the NRC Staff filed a Reply to the December 26, 1988 Response.
8. On February 22, 1989, the Licensing Board held a prehearing conference in Provo, Utah. Notice of the Prehearing Conference, dated February 9,
1989, was published at 54 Fed. Reg. 6980 (Feb. 15, 1989). The Licensees and
the NRC Staff were present at the Conference. At the Prehearing Conference,
the Board defined the precise matters at issue and established discovery schedules and a tentative hearing schedule. Prehearing Conference Order (Setting
Forth Issues and Schedules), dated March 1, 1989 (unpublished).
9. The parties engaged in one round of discovery. Discovery closed on
May 22, 1989. Written testimony was filed by the Staff on April 25, 1989, and
by the Licensees on May 30, 1989.
10. The evidentiary hearing was held in Provo, Utah, on June 13-15, 1989,
pursuant to notice dated April 24, 1989, and published at 54 Fed. Reg. 18,618
(May 1, 1989). The NRC Staff, as proponent of the Revocation Order, has
both the burden of proof and the burden of going forward with evidence. 10
C.F.R. § 2.732; Tr. 3-4. In support of the Revocation Order, the NRC Staff
presented five witnesses, the affidavit of another (accepted by the Licensees,
Tr. 209), and extensive documentary evidence. The Licensees presented three
witnesses, its responses of March 18, 1988, to the Suspension Order and
December 26, 1988, to the Revocation Order, and other documentary evidence.
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11. Proposed findings of fact and conclusions of law were filed by the Stafr
on August 9, 1989, and by the Licensees on September 11, 1989.20 The Staff
filed Reply Findings on October 3, 1989.21

n.

Nature of Licensees' Business

12. The Licensees have been involved in the chemical processing of DU.
Mr. John P. Larsen, who at the time of the hearing resided in Provo, Utah
(and who has advised the Board by telephone that he now resides in Orem,
Utah), is the owner and sole proprietor of each of the other listed Licensees.
Orion Chemical Company and Larsen Laboratories are located in Provo, Utah.
Wrangler Laboratories is located in Evanston, Wyoming. Staff Exh. 1, Office
of Investigations Report 4-88-002 at 9; Larsen Statement of Qualifications,
ff. Tr. 344.
13. These firms have been engaged in a process in which they received
slugs of DU, dissolved the material in nitric acid, precipitated uranyl acetyl
acetate (UAA) by adding 2,4-pentanedione, dissolved the UAA precipitate in
hot benzene, cooled the benzene to allow precipitation of purified UAA crystals,
and then dried, ground, packaged, and shipped the pure UAA product (Larsen
Exh. 1).22 The process was one developed by Mr. Larsen himself (Tr. 374-75
(J. Larsen». In the course of carrying it out, uranium is present in many forms:
as a metal, as an aqueous solution of uranyl nitrate, as UAA dissolved in an
organic solvent, as crystalline UAA, and as ground UAA crystals, some of
which may form a dust. Although the pure UAA product may be produced
in a number of ways, Mr. Larsen claims that his procedure "produced the best
quality" (Tr. 375 (1. Larsen».23
20 As the Staff observes (Reply Fuulings at I), the Licensccs' proposed findings fail to cmform to the technical
mquirements for ouch findings, IS set forth in 10 c.F.R. §§2.708 and 2.754(c). Because of the Licensccs' pro
8~ representation, and the importance of this proceeding to their future livelihood, we Ire taking their filing into
cm';dention in our Decision notwithstanding its technical deficiencies. We note, however, thlt the technical
deficiencies in the Licensees' proposed findings, panicullrly the fallure to include transcript references to the
matters Ippearing in the record, have made our task in p!eparing this Decision more difficult and have delayed its
issuance.
21 By unpublished Orden dated August I, 1989, and August 10, 1989, respectively, we gnnted the Staff', requests
for In extension of time within which to file its proposed findings and for leave to file those proposed findings
1 day late. The Licensees' proposed findings were filed 3 days late (by express mall), Ilong with I motion for
acceptance of the late filing. We ,ram that motion. Subsequently, we were mquested by the Staff by telephone
for In exten';on of time to October 3, 1989, for the Staff to file its Reply Findings. Confirming telephone Idvice
to the Staff on September Z7, 1989, we ,ram that motion.
22This exhibit demonstrates both the process IS it was used in 1983, under an NRC specific license, and IS it
WI! proposed by Mr. Larsen to be modified to conform to Utah requirements for a specific license (Tr. 354-57
(1. Larsen».
23 Although Mr. Larsen is alleged by the NRC Suspension Order to hive ltated that his companies were the only
ones supplying UAA to the Depat'lment of Defense (Aack, ff. T r. 91, at 7), Mr. Larsen clarified that his companies
were the only ones supplying UAA of the quality and on the schedules sought by the Depat'lment of Defense
contractor (March 18, 1988 Response to Suspension Order, ff. Tr. 348. at 3). We find that explanation to be
credible.
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C.

Identification or Witnesses

14. In support of the Revocation Order, the NRC Staff presented the
testimony of five witnesses: Mr. Edwin D. Flack, Dr. Darrell R. Fisher,
Dr. D. Blair Spitzberg, Mr. Brooks Griffin, and Mr. Craig Jones. In addition, the
Staff presented the affidavit of Michael A. Lamastra. The Licensees presented
three witnesses: Mr. John P. Larsen, Mr. Kevin P. Noack, and Ms. Sally Larsen.
15. Mr. Edwin D. Flack is a Senior Health Physicist in the NRC Office of
Nuclear Material Safety and Safeguards (NMSS), a position he has held since
January 20, 1989. He served as a Senior Enforcement Specialist in the NRC
Office of Enforcement from 1982 to 1989 (Flack, ff. Tr. 91 at 1 and Appendix).
He has an M.S. in Health Physics from Colorado State University and over 20
years' experience as a Health Physicist (id., Appendix). Mr. Flack's testimony
described the NRC enforcement policy and his role in the application of that
policy to the Licensees (id. at 5-10). Mr. Flack also presented separate testimony
that responded to particular questions posed by the Board at the prehearing
conference, concerning application of the enforcement policy to the Licensees
(Flack Response to Board Questions, cr. Tr. 921A).
16. Dr. Darrell R. Fisher is a Senior Research Scientist in the Inhalation
and Internal Dosimetry Research Group of the Health Physics Department of
Battelle Pacific Northwest Laboratories, Richland, Washington (Fisher, ff. Tr. 98,
at 1 and attached Curriculum Vitae). He is also a consultant in nuclear medicine
(id., Curriculum Vitae). He has a Ph.D. in Nuclear Engineering Sciences (health
physics) from the University of Florida (id.). Dr. Fisher's testimony dealt with
the radiation hazards and toxicological effects of uranium in the body, including
(1) how uranium is metabolized into the body, (2) methods for determining the
amount of uranium in the body, (3) identification of unsafe levels of uranium in
urine, (4) standard practices followed after detection of unsafe levels of uranium
in urine samples, and (5) standard occupational practices for working safely with
uranium, such as those that have been implemented by major uranium processing
facilities (id. at 2-20 and Attachments).
17. Dr. D. Blair Spitzberg is a Senior Radiation Specialist in the Division
of Radiation Safety and Safeguards, Nuclear Materials Inspection Section of
Region IV (Spitzberg, ff. Tr. 101, at 1-2.and attached Curriculum Vitae). He
has a Ph.D. in Environmental Sciences (Environmental Radiation) from the University of Texas .at Dallas (id.• Curriculum Vitae). Dr. Spitzberg performed an
inspection of the Licensee facility in Evanston, Wyoming, on November 4-7,
1987 (Inspection Report 99990004/87-04, ff. Tr. 102) and be participated in the
development of several Confirmation of Action Letters (CALs) resulting from

1A The testimony responding to Board questions also Ippears IS an attachment to Ihe direct testimony of Mr. FIac:lc.

cr. Tr. 91.
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that inspection (Spitzberg, fT. Th. 101, at 3, 12). He also assisted the Office of
Investigations (01) in a parallel investigation of the Licensees' past activities
(id. at 2).
18. Mr. H. Brooks Griffin is a Senior Investigator, Office of Investigations
Field Office, NRC Region IV, Arlington, Texas. He has 18 years of experience
as an investigator with various federal agencies. Professional Qualifications of
H. Brooks Griffin, fT. Th. 106. Mr. Griffin authored an Office of Investigations
Report. dated August 23, 1988, concerning certain of the Licensees' activities
(Staff Exh. 1).
19. Mr. Cmig Jones is a Health PhYSicist with the Utah Bureau of Radiation
Control, Division of Environmental Health. He is a Certified Radiation Protection Technologist and obtained an M.S.P.H. degree in Industrial Hygiene from
the University of Utah at Salt Lake City. Mr. Jones' duties include providing
technical support for the control of mdioactive materials in Utah's agreement
state progmm. He also participates in the review and issuance of Utah Specific
Licenses for the possession and use of radioactive material, and in enforcement
activities involving Utah regulations. Jones, fT. Th. 660, Curriculum Vitae. He
provided rebuttal testimony regarding the Licensees' activities in Utah.
20. Mr. Michael A. Lamastra is the Section Leader of the Commercial Section in the Medical, Academic, and Commercial Use Safety Branch of the NRC
Division of Industrial and Medical Nuclear Safety, NMSS. His responsibilities include the oversight of inspection and licensing activities associated with
the industrial use of byproduct, source, and special nuclear material in each of
NRC's five regional offices. He presented an affidavit concerning several telephone conversations that he had had with Mr. John P. Larsen (Lamastra AfT.,
ff. Tr. 210). The Licensees and NRC Staff stipulated to the factual aecurncy of
Mr. Lamastra's affidavit (ff. Th. 209).
21. The Board finds that all of the foregOing Staff witnesses and affiant
were highly qualified in their respective fields of expertise and presented credible
testimony in this proceeding. The Board also finds that, notwithstanding their
technical expertise and credibility, the Staff employees who were witnesses also
engaged in certain activities (hereinafter set forth) that were beyond the scope
of their authority vis-a-vis a genemllicensee.
22. Mr. John P. Larsen is the sole proprietor of each of the other three named
Licensees in this proceeding. He has been engaged in activities of the type
carried on by the Licensees for over 10 years. He has a B.A. in Chemistry from
Brigham Young University, attended an Occupational and Radiation Seminar at
Harvard University in 1986 and is a member of the American Chemical Society.
Statement of Qualifications, ff. Tr. 344; Staff Exh. 1. Offiee of Investigations
Report No. 4-88-002 at 9; Th. 378 (1. Larsen). Mr. Larsen presented testimony
concerning his licensed activities, his alleged violations, and his attempts to
comply with regulatory requirements of the NRC and of the State of Utah
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(J. Larsen, ff. Te. 342; March 18, 1988 Response, ff. Te. 348; December 26,
1988 Response, ff. Te. 350). Through the foregoing testimony, as well as at the
hearing, Mr. Larsen also presented allegations that the Staff's inspections and
investigations lacked objectivity.
23. Mr. Kevin J. Noack is a former part-time employee of Mr. Larsen, who
worked as a lab assistant or lab technician in Mr. Larsen's facilities in Utah and
Wyoming. He presented testimony concerning Mr. Larsen's facilities, including
safety equipment and procedures that were utilized, and concerning the nature
of the processes followed in those facilities (Noack, ff. Te. 559; Te. 557, 560-63,
565-66 (Noack».
24. Ms. Sally Larsen is the wife of Mr. John P. Larsen. She testified with
respect to his operations as well as her interview by Mr. Griffin and Dr. Spitzberg
for the NRC Report of Investigation (Staff Exh. 1) {Te. 636-47 (S. Larsen».
25. The Board finds that the three Licensee witnesses were truthful in their
testimony, to the best of their knowledge and belief, but not technically expert
in all of the matters they addressed. To that extent, the Board regards their
testimony as credible.

D.

Violations Alleged in Revocation Order

26. The Revocation Order included alleged violations of various types,
including (1) exceeding the IS-pound use or transfer limit; (2) exceeding
the annual receipt limit; (3) exceeding what the Staff believes is a IS-pound
possession limit; (4) violation of a Utah suspension order; (5) failure of facilities
to include certain protective equipment; (6) high levels of uranium in workers'
urine samples, and violation of provisions of various CALs with respect to urine
sampling and reporting; (1) contamination of Wyoming facility; and (8) a history
of continuing violations of various sorts. We will deal with each category of
violation seriatim.

(1)

Exceeding IS-Pound Use or Transfer Limit

27. The Revocation Order alleged that the Licensees exceeded the IS-pound
use or transfer limit established by 10 C.F.R. § 40.22 on several occasions.
On June 1, 1987, and December 20, 1987, respectively, Mr. Larsen allegedly
shipped 16.7 and 16.3 pounds ofDU, respectively, from his Evanston, Wyoming
facility (Spitzberg, ff. Te. 101, at 9-10). The Licensees provided the documentary
source of these allegations (March 18, 1988 Response, ff. Te. 348, at 1()25).
The December 20, 1987 overweight shipment was also established through an
2.5 Page numben did not appear on many pages of the Mardt 18. 1988 Response but have been added for
identification pwposes to the copies boand into the tnnscript.
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investigation conducted by the NRC Office of Investigations. NRC Staff Exh. 1
at 18.
28. The Licensee claimed, however, that he never shipped more than 15
pounds at one time from Wyoming but that these shipments were returned
to Provo, Utah, and "[c]rystals from the waste that was being processed for
disposal, were added separately in Provo, Utah" and collectively shipped to the
customer (December 26, 1988 Response, ff. Tr. 350, at 1). The Licensee added
that he was relying on telephone advice from the NRC that the IS-pound limit
applied separately to various locations.
29. Mr. Larsen initiated the foregoing telephone inquiries, which were
taken in NRC by Messrs. Michael A. Lamastra and J. Bruce Carrico (Tr. 364
(1. Larsen); Lamastra Aff., ff. Tr. 210).26 Mr. Larsen's understanding of the
conversation with Mr. Lamastra was that, as a general rule, a licensee could
operate under a general license even though it possessed a specific license in
another jurisdiction, as long as the intent of the general-license operation was
not to avoid specific-license obligations. Tr. 414-17, 426-31, 432-33 (1. Larsen);
Lamastra Aff., ff. Tr. 210.
30. We accept Mr. Larsen's factual explanation of why he did not believe
his Shipments to be overweight shipments. Since the Licensee's specific Utah
license was suspended at the time of those shipments, they could only be made
pursuant to the NRC general-license authority (Spitzberg, ff. Tr. 101, at 9).
Nonetheless, we find that the shipments from Provo constituted technical violations of the NRC general-license requirements but represent a misunderstanding
of the requirements rather than an attempt to avoid compliance.
31. Mr. Larsen allegedly transferred DU from his Utah facility on December
9, 1986, February 2, 9, and 17, 1987, and March 3, 1987 (Revocation Order
at 5). These transfers allegedly took place after the State of Utah's Order of
November 3, 1986, which suspended his specific license and required, inter
aUa, that he immediately place all source material in his possession in locked
storage or transfer such material to an authorized recipient. These transfers were
recorded in the Licensees' records (March 18, 1988 Response, ff. Tr. 348, at
10). As in the case of the above transfers, they could only be made pursuant
to NRC's general license authority. Only the March 3, 1987 shipment (16.01
. pounds) appears to violate the IS-pound use or transfer requirement. See Staff
Exh. 1 at 18.
32. The Licensees' position that there was no transfer exceeding 15 pounds
from the Wyoming facility (December 26, 1988 Response at 1-2) applies as
well to the March 3, 1987 shipment. Fifteen pounds were shipped to Utah

26 The affidavit of Mr. I. Bruce Carrico, cmccming a tcIcph.ooe conversation with Mr. Larsen, was transmitted to
the Board and partics by the Staff on February I, 1989, but was not offered into evidence. S6~ Tr. 417 (Hodgdoo).
We arc not relying 00 the substance of Mr. Carrico', affidaviL
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from Wyoming, combined with waste product crystals, and shipped from Utah.
The shipment from Utah violated the IS-pound limit. Because of Mr. Larsen's
belief that the IS-pound limit applied separately to material from each location,
however, this violation may also be denominated as inadvertent.

(2)

Exceeding Annual Receipt Limit

33. The Revocation Order claimed that the Licensees received more than
150 pounds of source material in calendar year 1987, at the Evanston, Wyoming
facility. Dr. Spitzberg reviewed records of source material received in 1987 at
that facility during an inspection on November 4-5, 1987 (Spitzberg, ff. 'fr. 101,
at 3, 4; NRC Inspection Report 99990004/87-04, ff. 'fr. 102, at 5). The records
were also reviewed during an NRC investigation during 1987-88 (Staff Exh. 1).
34. Those records showed that Mr. Larsen received a total of 150 pounds
of DU during 1987, from Nuclear Metals, Inc., a supplier. Staff Exh. 1 at
19, 21; March 18, 1988 Response at 10. In addition, the Licensee received at
its Wyoming facility during 1987 additional source material in waste crystals
transferred from the suspended Utah operations. Spitzberg, ff. 'fr. 101, at 10.
Mr. Larsen explained that this material had been purchased in prior years and
that it was his understanding that the ISO-pound limit "was for new materials
received from suppliers during a one year period" (December 26, 1988 Response
at 2). The Licensees' records further indicated that at least 155.8 pounds of
source material had been shipped from the Evanston, Wyoming facility during
1987 (March 18, 1988 Response at 10).
35. Based on the foregoing, the Licensees received at their Wyoming facility
during 1987 more than 150 pounds of source material. The general-license
receipt limits are not dependent upon a transfer of ownership of the material
but apply to annual physical receipt of material at a facility. The Licensees
were thus in violation of the requirements of 10 C.F.R. §40.22. Because of
Mr. Larsen's mistaken belief that the ISO-pound limit related only to purchases
during a calendar year from an outside supplier, the Board finds this violation
not to be willful.
(3)

Exceeding Purported IS-Pound Possession Limit

36. The Revocation Order alleged that the Licensees possessed more than
15 pounds of uranium at various times and thereby violated the IS-pound use or
transfer limit of 10 C.F.R. § 40.22. Specifically, the Revocation Order state.d that,
as a result of an inspection of Licensee Orion Chemical Company on August
23, 1982, the NRC determined that the Licensee was in violation of several
regulatory requirements, of which one was "possession of source material at one

769

time in excess of the IS-pound limitation on such material" [emphasis supplied].
The Staff deemed mere possession of uranium to be synonymous with and to
constitute a "use" within the meaning of 10 C.F.R. § 40.22. 'Ii'. 200 (Spitzberg).
37. The Licensees in 1983 "did not deny" that they possessed more than
15 pounds of uranium "at one time." Staff Exh. 1 at Exh. 4. As set forth in the
Opinion section of this Decision, however, such possession does not constitute
an infraction of NRC license conditions. Thus, the Staff's alleged violation has
not been proved.
(4)

Violation of Utah Suspension Order

38. The Revocation Order alleged that the Licensees had violated the order
of the State of Utah which suspended their specific license, through shipments
from Utah on December 9, 1986, February 2, 9, and" 17, 1987, and March 3,
1987. This information on shipments was derived from the March 18, 1988
Response (ff. Tr. 348, at 10). The first of these shipments apparently involved
a shipment to Nevada, where a small amount of material was processed in a
desert location on the back of a pickup truck (id. at 11; 'Ii'. 674-75 (Jones». This
operation was carried out because the Utah suspension precluded performance of
the work in Utah and a customer needed the material (March 18, 1988 Response
at 11). The other four shipments were apparently shipments to the Licensees'
facility in Evanston, Wyoming (J. Larsen, ff. 'Ii'. 342, at 6). However, records of
shipments of source material from Utah to Wyoming under the suspended Utah
license, and records of receipt of this material in Wyoming, were not maintained
(Spitzberg, ff. 'Ii'. 101, at 10-11).
39. In December 1983, a specific license (SUB-1436) had been issued to
Larsen Laboratories, of Provo, Utah (one of the Licensees). The responsibility
for overseeing this specific license was transferred to the State of Utah upon its
becoming an Agreement State in 1984; the NRC license was replaced by Utah
Department of Health Radioactive Material License No. UT 2500183, issued
May 13, 1985. Flack, ff. Tr. 91, at 5-6; Staff Exh. 1 at Exh. 10; J. Larsen,
ff. Tr. 342, at 4.
40. On June 10, 1986, the State of Utah issued a Notice of Violation, Order,
and Order to Show Cause why License UT 2500183 should not be revoked
(Staff Exh. 1 at Exh. 6). On November 5, 1986, the State of Utah issued an
Order Suspending License (Effective Immediately) and Order Imposing Civil
Monetary Penalties, in the amount of $13,000 (Staff Exh. 1 at Exh. 10). Under
this Order, the Licensee was directed to not receive or use source material,
except for ''plac[ing] all source material in its possession in locked storage or
transfer[ing] such material to a person authorized to receive such material" (id. at

3).
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41. A Settlement Agreement with the State of Utah, dated January IS,
1987, provided that five specified conditions be satisfied by April IS, 1987, and
that S8000 of the Civil Penalty would be suspended (Staff Exh. 1 at Exh. 11).
Those conditions were that the Licensee (1) not receive or use source material
except to secure or transfer such source material in its possession, (2) dispose of
radioactive wastes, (3) decontaminate two facilities in the Orem area. (4) move
to approved production facilities, and (5) obtain a qualified radiation protection
officer (id.). The Licensee paid the civil penalty in the amount of S5000 but
as yet has failed to fulfill the last two of the five specified conditions (Flack,
ff. Tr. 91, at 6; Tr. 672 (Jones».
42. The allegations in the Revocation Order concerning the five shipments
from Utah appear to be premised upon the circumstance that each of the
shipments from Utah postdated the effective date of the Utah suspension order.
Mr. Craig Jones, of the Utah Department of Health, expressed the opinion that
the December shipment to Nevada was in violation of the Suspension Order,
because it was not a shipment to an authorized recipient (Tr. 674-75 (Jones».
Mr. Jones could not give an opinion whether the other four shipments, which
followed the effective date of the settlement agreement, would constitute a
violation of the suspension order. He indicated that he would have to get a legal
opinion from the State Assistant Attorney General (Tr. 676 (Jones». Mr. Larsen
expressed his understanding that these shipments from Utah to Wyoming were
in compliance with the Utah suspension order (Tr. 464 (J. Larsen».
43. We lack jurisdiction to determine whether the Licensees have, under
Utah law, in fact violated the Utah suspension order. For purposes of assessing
the Licensees' performance under the NRC general license, and based on
Mr. Jones' testimony. we find the shipment of December 9, 1986, to be in
apparent violation of the suspension order and subject to consideration in our
assessment of the Revocation Order. Because it is unclear whether the other
four shipments were in conformance with the suspension order, and because
Mr. Larsen believed they were in conformance with the order, we decline to
rely in any way on the asserted inconsistency of these shipments with the Utah
suspension order. We regard the allegations in this regard to be unproven. (We
note, however, that we have taken into account one of these shipments, that of
March 3, 1987, in the context of its being an overweight shipment See Finding
31, supra. We also note that the existence of the Utah suspension order may
Ii indicative of the Licensees' past performance and their ability to conform to
license requirements generally. See pp. 759-60, supra.)
(5)

Failure of Facilities to Include Protective Equipment

44. The Revocation Order alleged that the Wyoming facility was inadequate
for the purposes for which it was being used. Specifically, the facility was
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described as lacking ''prudent engineering controls" such as those the Licensees
were committed to in their Utah operations, in particular, ventilation and air
filtration units or filtered fume hoods. The facility was further described as
having no plumbing. Revocation Order at 7,53 Fed. Reg. at 32,127.
45. As set forth in the Opinion section of this decision, the regulatory
requirement governing the adequacy of equipment (10 C.F.R. §40.32(c» is
applicable to specific licenses but not general licenses. Thus, the allegations
concerning the adequacy of equipment and facilities, even jf true, cannot be
utilized to revoke a general license. For this reason, we are dismissing this
allegation as not pertinent to the current licensing action.
46. Although the allegation of lack of protective equipment cannot be
used to establish a violation of the general license, the record on protective
equipment may be relevant to the Licensees' intent to comply with NRC
requirements. The record reflects that the Licensees had made attempts to
improve the equipment used in their facilities, particularly the Wyoming facility.
Mr. Larsen's December 26, 1988 Response (ff. 'fr. 350, at 6-8) states that 11.D
badges were worn, that new monitoring instruments (including a high-volume
air sampler2') were purchased for the Wyoming operation, that four new fume
hoods had been purchased, and that a fluorimeter had been purchased. See also
'fr. 366-69 (J. Larsen).
47. Dr. Spitzberg testified that, at the time of his inspection of November
4-5, 1987, there were no fume hoods, ventilation systems, or filtration units
at the Wyoming facility (Spitzberg, ff. 'fr. 101, at 7). Mr. Larsen testified
that the high-volume air sampler and one lapel air sampler had only recently
been purchased and had been used on November 11, 1987, and December 6,
1987 (Tr. 361-63). Mr. Larsen further testified that the four new hoods were in
addition to one "home-built" hood which had been put into use in Utah and later
moved to Wyoming (1. Larsen, ff. Tr. 342, at 4; Tr. 399-405, 421 (1. Larsen».

(6)

Urine Sampling Violations

48. The Revocation Order asserts that Mr. Larsen's activities under the
general license were conducted with a significant disregard for the safety of
himself and his employees, and for the public health and safety, as indicated by
the uranium levels in the employee bioassay samples. The Order further alleges
that there was evidence of internal contamination of workers. Revocation Order
at 4, 5; 53 Fed. Reg. at 32,126. Specifically, the personnel bioassay samples
(Le., urine samples) obtained by the Licensees by virtue of CALs imposed by the

Z1 The high-volume air aampler is shown in Staff Exhs. 10 and 14. Tr. 132 (1. Larsen; Spitzberg).
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Staff were alleged to have shown "unacceptably high uranium concentrations"
(id. at 7; 53 Fed. Reg. at 32,127).
49. The Revocation Order also asserts that the Licensees violated various
CALs with respect to urine sampling and reporting requirements. Specifically,
the Licensees were alleged to have (1) failed to obtain baseline urine samples
from two individuals, (2) failed to have submitted a background sample, (3)
failed to follow the prescribed urine testing schedule, and (4) failed to submit
certain test results to Region IV, as required (Revocation Order at 6; 53
Fed. Reg. at 32,127).

(a) Failure of Licensees to Take Urine Samples
50. As provided by NRC Manual Chapter 0400-05.07d, the NRC Staff
utilizes Confirmation of Action Letters (CALs) where a problem requires
immediate corrective action of a short-term nature and a licensee has agreed to
take such action. Following Dr. Spitzberg's November 4-5, 1987 inspection of
Mr. Larsen's Wyoming facility, which revealed extensive facility contamination
(see Finding 81, infra), the Staff in quick succession issued three separate CALs
dated November 12, 1987, December 8, 1987, and December 31, 1987. Flack,
ff. 'fr. 91, at 6; Spitzberg, ff. Tr. 101, at 12, 15-16; CALs, ff. 'fr. 102.
51. The November 12, 1987 CAL effectively suspended the processing and
receipt of licensed material after November 13, 1987 (Spitzberg, ff. 'fr. 101, at
12; March 18, 1988 Response, ff. 'fr. 348, at 13). The CAL also required urine
bioassays of Mr. Larsen and his employees for the determination of uranium
content. Included specifically was Mr. Bruce Noack, who in February 1987
had produced a urine sample that showed concentrations above NRC guidelines
(Spitzberg, ff. 'fr. 101, at 12-13). The CAL required, inter alia. a baseline
sample. (Baseline samples were to be taken from persons previously involved
with some aspect of uranium processing, before they begin a new phase of
work.) Based on the results of the CAL, the Staff issued its further CALs dated
December 8 and 31, 1987 (id. at 15-16).
52. The second CAL, issued December 8, 1987, required further urine
samples from three individuals still working in the cleanup operation; and the
third, issued December 31, 1987, required samples from Mr. Larsen and his son
to be taken at 3-day intervals until results of two consecutive samples were below
30 micrograms per liter (J.t.g/1) in uranium content. That CAL also required
Mr. Larsen to obtain background samples for quality assurance and because
Mr. Larsen believed previous high bioassays were due to contamination of
containers. CALS dated December 8,1987, and December 31,1987, ff. Tr. 102;
March 18, 1988 Response, ff. Tr. 348, at 16, 18. (Background samples were to
be taken from individuals known to be free of uranium contamination.)
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53. Mr. Larsen obtained and reported the results to NRC of most of the
urine samples required of him during the periods covered by the three CALs.
However, he failed to obtain (or report to NRC) data for samples from himself
scheduled to be obtained on January 3 and January 6, 1988, and for his son on
January 6, 1988, as required by the December 31 CAL. He also failed to obtain
several baseline and background samples as ordered. Spitzberg, ff. 'fr. 101, at
17; March 18, 1988 Response, ff. 'fr. 348, at 5; December 26, 1988 Response,
ff. 'fr. 350, at 3. There is no material dispute between the Staff and Mr. Larsen
as to whether the missing samples were collected or required.
54. Mr. Larsen asserted for the first time at the hearing that he had obtained
the January 3 and 6, 1988 samples but discarded them without having them
analyzed because he suspected his containers were contaminated (Tr. 523-28
(J. Larsen); 'fr. 161-64 (Spitzberg». Whether the samples were not taken, as
alleged by the Staff, or taken but not analyzed, as asserted by Mr. Larsen, is
immaterial to Board findings concerning the taking of urine samples because,
in either case, the objective of the December 31, 1987 CAL to obtain bioassay
data was not fulfilled.
55. The analyses of urine from Mr. Larsen and his employees showed that
persons who worked at the Wrangler facility had internal contamination with
uranium during the period of sampling. Results are given in the following table
(March 18, 1988 Response, ff. Tr. 348, at 14, IS, 17, 19-20):

J. Larsen
M. Larsen
B. Noack
K. Noack

Nov
19
53
41
26
46
14

Dec
Dec
1
9
12
31
22
26
88
7
45
10
(baseline)

·Samples not collected and analyzed, as
uranium per liter of urine, J.lg/l).

Dec
28
36

Dec
31
161

Jan
3

Jan
6

*

63

59

282

rcqu~

*

Jan
10
<5

Jan
13
<5

*

<5

<5

by Dec:. 31 CAL. (AU analyses are reported in micrograms

56. Although we find that the Licensees were subject to the requirements
of 10 C.F.R. Pan 20, no violations of radiation standards have been alleged
or found. Standards for control of radiation effects from internal deposits of
soluble uranium are far less stringent than those required for control of chemical
toxicity. Tr. 262, 266-67, 269-70 (Fisher). No standards that specifically regulate
chemical toxicity of DU from internal deposits are found in 10 C.F.R. Part 20.
But cf. 10 C.F.R. Part 20, Appendix B, note 4.
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57. Chemical damage to kidneys is the most likely health hazard from
internal uranium contamination (Fisher, ff. Tr. 98, at 4, 6; Tr. 256-57 (Fisher».
Uranium in urine in excess of 60 J.lg/l is an indicator of possible kidney damage
(Fisher, ff. Tr. 98, at 11-12). The potential health hazard depends on the amount
of uranium actually present and its time of residence; a threshold of kidney
damage occurs at about 3 J.lg of uranium per gram of kidney tissue in prolonged
exposure (id. at 4, 7-12). There is about a 15-to-l ratio of total uranium in
kidneys (3 J.lg/g in kidney tissue corresponds to a total of 900 J.lg in kidneys
and 60 J.lg/l in urine) relative to concentration in urine; concentration in urine
can be used as an indicator of concentration in kidney tissue (id. at 10-12). The
Staff used 30 J.lg/l in urine as an action level to require enhanced monitoring and
cleanup at Wrangler Laboratory based on guidance given in Regulatory Guide
8.22, which is applicable principally to uranium milling operations but which
was applied to the Wrangler workers by the Staff (Fisher, ff. Tr. 98, at 4-12, 1516; Tr. 238-39 (Fisher». There is no dispute between the Staff and Mr. Larsen
as to the potential health hazards of elevated uranium in kidneys as indicated by
concentrations in urine or the appropriateness of the 30-J.lg/l action level used
by the Staff based on applying the criteria of Reg. Guide 8.22. Based on the
foregoing and the analytical results obtained from urine sampling, the Board
finds that the Staff had a valid technical basis for concern that a health hazard
from internal uranium contamination existed for personnel working at Wrangler
Laboratory in December 1987 (Fisher, ff. Tr. 98, at 15).
58. Mr. Larsen does not dispute that the samples scheduled for January 3
and 6, 1988, should have been taken and analyzed but were not (December 26,
1988 Response, ff. Tr. 350, at 3; March 18, 1988 Response, ff. Tr. 348, at 5).
He claimed in defense that the samples were not analyzed because his previous
sampling showed in his view that his sample containers were contaminated with
uranium or some other fluorescent substance and this accounted for results in
excess of 30 J.lg/l that were obtained in November and December (March 18,
1988 Response at 5). He delayed sampling on January 3 and 6, 1988, in order
to obtain uncontaminated sample containers and upon receiving them resumed
sampling on January 10 and 13, 1988 (March 18. 1988 Response at 3). Samples
from himself and his son taken on both of those dates showed levels below 5
J.lg/l and his obligation for continued sampling under the December 31 CAL was
therefore fulfilled (id. at 3-4).
59. All required background or baseline samples were not taken in accordance with the November 1987 CAL or in the December 28-31 and January
3-6 sampling periods. However, a baseline sample was submitted for K. Noack
in partial compliance with the CAL of November 12, 1987, and background
samples were submitted for Mr. Larsen and his son on January 10 and 13, 1988
(Spitzberg, ff. Tr. 101, at 14, 20). Results from those samples were less than
30 J.lg/l (December 26, 1988 Response at 3). No others were taken. although
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Mr. Larsen had been ordered to obtain them for other workers in the November
12 and December 31 CALs. Mr. Larsen claims variously that the samples were
not taken because of oversight, because for some workers they were unnecessary
or because the analytical laboratory provided its own baseline samples. March
18, 1988 Response at 3; December 26 Response at 2-3. Mr. Larsen does not
dispute that they should have been taken as required. He conceded that background samples would have helped to resolve the question of whether his sample
containers were contaminated (Tr. 468-69 (Larsen». The Staff ordered baseline
and background samples for quality assurance and to link contamination of individuals to specific periods of work (fr. 331-32 (Spitzberg». The Staff did
not assert a specific health reason for requiring baseline samples, however, and
the Board finds none. Tr. 230-35 (Fisher); Tr. 237-38 (Spitzberg). The Board
finds, however, that the need to monitor specific work practices and for quality
assurance in sampling, particularly where Mr. Larsen made claims of extraneous contamination, was a reasonable basis for ordering background and baseline
samples to be taken and that Mr. Larsen violated the CALs of November 12 and
December 31, 1987, by not taking all of the required samples. Fisher, ff. Tr. 98,
at 14-15; Spitzberg, ff. Tr. .101, at 17.
60. Uranyl acetyl acetonate (UAA) is an organic compound belonging to
a class of compounds known to be soluble in body fluids although its exact
solubility either in vitro or in vivo has not been measured. By analogy with
other uranyl acetate compounds the Staff concluded that UAA is likely to be
at least partially soluble in body fluids. Fisher, ff. Tr. 98, at 5; Tr. 263-64
(Fisher); Tr. 170-75 (Spitzberg. Fisher). Uranium in soluble chemical forms is
rapidly excreted from the body through both urine and feces (Fisher, ff. Tr. 98,
at 10, 13, Fig. 1). The kidney burden of soluble uranium reaches an equilibrium
with continuous intake but it declines quickly when intake stops (id. at 9-13;
Tr. 267 (Fisher». Concentration in urine can fall to 2% of initial values within
2 days after the cessation of intake (id. at 13). Because of the rapid turnover of
soluble uranium in the body, a frequent urine sampling schedule is necessary to
record the contamination history of an exposed individual (id. at 12-13; Tr. 180
(Spitzberg); Tr. 252 (Fisher».
61. Rapid excretion of uranium occurred in two individuals after January
3, 1988, when their exposure to uranium had ended, and for K. Noack between
December 1 and December 9, 1987 (Board Finding 55). The rapid excretion
tends to confirm that the Staff conclusion of at least partial UAA solubility
in body fluids is correct (Tr. 173 (Fisher». Mr. Larsen's belief that UAA
was insoluble in body fluids and that it would have internal persistence on the
order of months was based on his perception of general UAA insolubility in
his manufacturing process and not on biological evidence. Tr. 176-77, 467,
470-71 (1. Larsen). The rapid excretion of uranium by himself and others tends
to demonstrate that his perception of biological insolubility was incorrect
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62. The Board finds that the contamination data obtained prior to December
28, 1987, gave the Staff a reasonable technical basis for concern for the health
and safety of Wrangler workers and for imposing requirements in the December
31, 1987 CAL to cease all operations and obtain urine samples from two persons
on a 3-day schedule until concentrations fell to safe limits (Fisher, ff. Tr. 98, at
15). The failure to obtain three samples required by that CAL was a violation
of an agreed requirement.
63. The Board finds that the record of urine sampling as a whole does not
support Mr. Larsen's belief that there was general contamination of samples
from an extraneous source. Three background or baseline samples that were
taken were below action levels. Extraneous fluorescent substances that can cause
positive interference with uranium measurement and that seriously concerned
Mr. Larsen are routinely destroyed chemically before the uranium measurements
are made, and they could not cause false results even if present initially. Tr. 25455 (Fisher). Mr. Larsen was unaware of the pretreatment step for fluorescent
substances at the time he was taking urine samples and trying to obtain "clean"
containers. Tr.471 (Larsen). Moreover, as described in Board Findings 81-85,
infra, the Wrangler Laboratory building showed general low-level contamination
on initial and subsequent inspections, which could account for intake of uranium
by workers even though NRC guidelines for surface contamination were not
exceeded in most measurements (Spitzberg, ff. Tr. 101, at 5, 7; Attachment to
Spitzberg testimony, ff. Tr. 102, "Radiological Survey Results," January 1988;
Tr. 328 (Spitzberg).
64. While no other direct measurements of oackground exist, the trend of
data from sequential sample measurements is helpful in determining whether
there was contamination of samples (Spitzberg, ff. Tr. 101, at 12-13). In this
case, the trend of data for Mr. Larsen and other workers collectively supports a
conclusion that there was variable periodic uranium intake by workers and rapid
response in urine concentrations that fluctuated closely with intake on a dayto-day basis. The variation in urine concentrations in the November-December
1987 period reflected variation in uranium intake, not sample contamination.
Elevated uranium levels, sample variation over short time periods, and lack
of operational spills, misled Mr. Larsen to conclude that personnel could
not have contamination and that two different sets of sample containers were
contaminated. Tr. 527-36 (Larsen). This view was supported by his prior
erroneous belief that, because UAA was insoluble in water, it was also insoluble
in body fluids. Tr. 419, 466-68, 470-71 O. Larsen).
65. The record of urinalyses for Mr. Larsen and his son shows that the
missing samples of January 3 and 6, 1988, likely would not have provided
information of practical significance to the health of the two individuals if
they had been provided. Assuming all cleanup operations (and further uranium
intake) ceased as ordered on December 31, 1987, the contaminated individuals
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would have commenced a rapid excretion of their respective uranium body
burdens. Uranium levels would fall to about 2% of initial values in 2 days. The
missing samples would likely have shown significantly lower levels by January
6, which were confirmed in any event on January 10, 1988. Tr. 175 (Fisher).
However, at the time the CAL was issued, the Staff had uncertainty about the
solubility and clearance rate of UAA and it could not know with certainty that
the missing data would not be critical. Tr. 179-81 (Fisher). The Staff therefore
had a reasonable technical basis for ordering that samples be obtained at 3-day
intervals.
66. The samples collected on December 28 and 31, 1987, and on January
3, 1988, were sent to a commercial laboratory in a single batch on January 6,
1988. The laboratory reported that some sample containers were leaking upon
arrival and that the leaking samples might be contaminated. The analyses were
nevertheless performed. March 18, 1988 Response, ff. Tr. 348, at 5. The results
for two samples are consistent with the possibility of contamination because
they stand as significant outliers to the otherwise generally consistent trend and
range of analyses that reflected chronic periodic intake by the two individuals.
The two suspect samples show levels of 161 Jlg/l for J. Larsen on December
31 and 282 Jlg/l for his son on January 3, three days after exposure ended
(Board Finding 55). The latter is an unlikely result for soluble uranium having
high biological turnover. Moreover, the dates of occurrence of peak values are
inconsistent for individuals exposed together. However, whether the samples
were contaminated or accurate cannot be determined now with certainty. The
Board finds it unnecessary to pursue the matter because those samples have
no practical health significance for the two individuals. The high biological
turnover rate of soluble uranium would lead to a rapid return to safe levels even
if the high levels were correct Mr. Larsen's concern that samples in that group
might be contaminated had a factual foundation; however, the Staff could not
know with certainty at the time the analyses were performed whether they were
contaminated or nol
(b) The Data Reporting Issue

67. The CAL of December 31, 1987, required that Mr. Larsen report results
of the urinalyses to the NRC Staff as he received them from the commercial
laboratory (Spitzberg, ff. Tr. 101, at 17). However, upon receiving the results of
the five samples of December 28 and 31, 1987, and January 3, 1988, Mr. Larsen
was upset by the high concentrations and he concluded that his concern for
contaminated sample containers was confirmed (March 18, 1988 Response,
ff. Tr. 348, at 5). Under the belief that the results were spurious, Mr. Larsen did
not report them to NRC (id. at 17-21; Tr. 165 (1. Larsen». Subsequently, the
January 10 and 13 samples showed less than 5 Jlg/l of uranium. Because these
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samples were taken in containers thought to be free of contamination, the latest
results confirmed to Mr. Larsen that his hypothesis of contaminated containers
for previous samples was correct. December 26, 1988 Response, ff. Tr. 350, at
3-4. When first requested by NRC to report the results of urinalyses, Mr. Larsen
reported only the low values on February 4, 1988 (Spitzberg, ff. Tr. 101, at 1819; Tr. 169-170 (Spitzberg)).
68. Mr. Larsen reported the higher values of December 28-31, 1987, under
prompting from the NRC Staff on February 9, 1988 (Spitzberg, ff. Tr. 101,
at 20-21). When the Staff learned that other results showing high uranium
concentrations had not been reported, it concluded that there had been willful
noncompliance with the December 31, 1987 CAL by Mr. Larsen. Tr. 194
(Spitzburg). It was immaterial to the Staff that Mr. Larsen thought the high
results were in error and should not be reported. According to the Staff, he was
under obligation by the December 31 CAL to obtain and report the results of
urinalysis on a prescribed schedule and he willfully failed his obligation. Even
if some basis did exist for thinking the high results were inaccurate, the Staff
felt entitled to scrutinize the data and reach its own independent conclusion as
to its validity. Tr. 194-97 (Griffin). The samples not taken on January 3 and 6,
1988, and the failure to obtain background samples reinforced to the Staff that
Mr. Larsen had willfully disregarded its orders (Flack, ff. Tr. 91, at 6-10).
69. The Board finds that the Staff was entitled to receive analytical results
from all urine samples promptly after they were obtained by Mr. Larsen. See 10
C.F.R. Part 2, Appendix C, III. Even samples suspected of being contaminated
should have been reported promptly, along with Mr. Larsen's explanation as to
why he considered them invalid.
70. Mr. Larsen's failures in his urine sampling efforts might have led to
kidney damage in himself and his son had the chronic intake continued. Tr. 383
(Fisher). It is only through review of a now-complete record that we find
that the missing samples likely had no significance in preventing that outcome
because the Staff had ordered that operations at Wrangler Laboratory be halted
on December 31, 1987, and there was rapid biological excretion of uranium by
the two individuals thereafter. Mr. Larsen is not excused from his obligation
by our conclusion because the importance of the missing samples could not be
known at the time the failures occurred. We agree with the Staff that it was
imperative for the Licensee to give meticulous attention to detail and to assure
that a complete and accurate urine sampling program be carried out When
the program was not executed as ordered, additional action was appropriate.
However, the Staff gave inadequate consideration to the role played by error in
the failure and to the ultimate significance of the failed obligation when it chose
revocation as a remedy. 10 C.F.R. Part 2, Appendix C, V.E.
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(c)

Willfulness

71. The Board finds that Mr. Larsen's failures were not evidence of careless
disregard of NRC regulations or of willful intent to violate NRC regulations.
Beginning with the November 12, 1987 CAL, Mr. Larsen made serious albeit
defective efforts to obtain urine samples as ordered. The record he generated
was adequate for the Staff to assess the degree of contamination of himself and
his workers and to conclude in the December 31, 1987 CAL that all operations at Wrangler Laboratory should be halted. Mr. Larsen's belief concerning
the accuracy of samples was incorrect. His unilateral determination not to obtain required samples and not to report suspect samples was based on multiple
incorrect assessments and misapprehension of his regulatory obligations. Nevertheless, reasons credible to Mr. Larsen existed for not doing these things and,
even though factually incorrect, they are sufficient to defeat a conclusion of
willful violation of NRC requirements or of careless disregard of regulations.
10 C.F.R. Part 2, Appendix C, V.E.
72. The record taken as a whole supports an alternative conclusion that
Mr. Larsen lacked critical knowledge and organizational capability that was
needed to carry on a business and effectively respond to multiple regulatory
demands. He handled both technical and business decisions alone as a sole
proprietor. He has not studied NRC regulations and does not understand them.
Tr. 428-36, 473 (1. Larsen). He has only cursory training in the health physics
principles and practice applicable to his business. Tr. 470-73; Tr. 537-41
(1. Larsen). His situation was deteriorating because of "adversarial" enforcement
actions, inability to construct a laboratory (see p. 752, supra), closure of
Wrangler Laboratory, and adverse results from urine sampling. Tr. 656-57
(S. Larsen); J. Larsen, ff. Tr. 342, at 1-8; December 26, 1988 Response,
ff. Tr. 350, at 4-6, 8. The Board concludes that, while under stress and
erroneous technical belief and judgment, he preferred to believe his samples
were contaminated rather than confront realistically the unwelcome information
from urine sampling which could only add to his burdens.
73. Adding to his burdens was his unrealistic expectation of sympathetic instruction rather than citation from inspectors who discovered safety deficiencies
or violations of regulations. Tr. 480-81 (1. Larsen). The Staff was unwilling
to assist (Tr. 317-18 (Flack». His regulatory history shows that he learned
of essential technical information and regulatory requirements the "hard way,"
through repeated cycles of violation and citation rather than serious study of
what was expected and could be demanded of him (Tr. 473-76 (1. Larsen);
Tr. 276-84 (Flack». Indeed, even the hearing on his license revocation was a
significant learning experience for him (Tr. 256,465,470-71, 473 (1. Larsen».
While he understands his own process for making UAA and showed substantial
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insight in developing the process, his overall technical knowledge and concern
were limited ('If. 453-58 (1. Larsen».
70. The Board finds that Mr. Larsen's manufacturing operation was of
submarginal adequacy regarding concept of operations, facilities in which to
conduct them, resources and equipment, and availability of reliable technical
knowledge or advice. The operation required too much of one person working
alone if he was to cope with all his business obligations while being held to all
of the regulatory requirements demanded by the Staff. 1. Larsen, ff. Tr. 342,
at 2-3; Tr. 365-66, 399-403, 408-09, 412, 425 (J. Larsen). A result of this
overburden is that Mr. Larsen perceived himself as under siege from the NRC
staff and he suspected that it was biased against him. J. Larsen, ff. Tr. 342, at
8; Tr. 380-81 (1. Larsen).
75. The Board finds no evidence of Staff bias against Mr. Larsen and concludes that the Staff requirements for urine sampling were technically necessary
and in accordance with NRC regulations. Tr. 273-84 (Flack). Requirements for
bioassays were properly issued because Mr. Larsen's general license was subject
to the provisions of 10 C.F.R. Part 20 by virtue of his possession of a specific
license (suspended) in Utah. 10 C.F.R. §§ 20.108, 20.502, 40.22(b). Moreover,
Mr. Larsen's manufacturing operation constituted a potential health hazard to
Mr. Larsen and his employees.
76. The Board finds that Mr. Larsen's troubles in the urinalysis episode
arose from his incorrect expectations, assessments, and lack of critical knowledge and inadequate resources and facilities. NRC regulations provide that a
license may be revoked "[w]hen a licensee is unable or unwilling to comply with
NRC requirements." 10 C.F.R. Part 2, Appendix C, § V.C.3(a). Mr. Larsen's
assessment of his situation was that he was unable to comply with all of NRC's
requirements in spite of substantial struggle to do so. Tr. 365-66, 370 (J. Larsen);
1. Larsen, ff. Tr. 342, at 1-8. His conclusion applied generally to the problems
of a small businessman in a demanding regulatory environment and specifically
to his inability to obtain permission to construct a laboratory building and the
consequent effects. Mr. Larsen freely acknowledged error whenever confronted
with an alleged violation but pleaded inadequate capability and understanding
throughout the proceeding as mitigating circumstances.
77. The Board finds that Mr. Larsen's self-assessment was correct and that
the Wrangler enterprise as a whole was effectively too complex to be operated
by one man with limited equipment, resources, and technical knowledge. The
State of Utah apparently sought to enhance essential organizational capability
when it imposed a requirement that Mr. Larsen obtain a radiation safety officer
as a condition for lifting its suspension order. The Staff acknowledged the
possibility that Mr. Larsen was unable to comply with its requirements rather
than being unwilling to do so ('If. 289 (Flack». It would consent to a specific
license only if a third party were to supervise the business (fr. 185 (Flack».
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The Staff conclusion that chemical processing operations such as those engaged
in by the Licensees should be conducted under a specific license was technically
correct Tr. 288, 311-12 (Flack).
78. The Board finds that Mr. Larsen was unable to comply adequately with
requirements imposed by the Staff because of inadequate technical qualifications
and resources within his company. Where there are violations of sufficient
severity, that finding could be grounds for revocation of a specific license, under
requirements imposed by 10 C.F.R. §§40.32(b), (c), and (d). However, this
case does not involve a specific license. There are no NRC requirements for
technical competence or institutional capability comparable to those listed above
that a general licensee must meet Tr. 189 (Flack). No license application
or other demonstration of sufficiency is required to obtain a general license.
Under the current regulations, Mr. Larsen's lack of technical qualifications and
institutional capability are not violations of 10 C.P.R. §40.22 and could not
serve as the basis for denial of a license initially. Accordingly, the Board finds
that, although the failures in the urine sampling program occurred as alleged
by the Staff, they occurred because of a misunderstanding and inability of the
Licensee to comply with NRC requirements. NRC rules do not provide for the
sanction of revocation of a general license on the grounds of lack of technical
and institutional capability and the violation of requirements on those subjects,
which are not applicable to general licenses.

(7)

Contaminadon of Wyoming Facility

79. The Revocation Order charges the Licensees with an apparent use
of inadequate controls (at the Evanston, Wyoming facility) that resulted in
facility contamination exceeding NRC guidelines (Revocation Order at 5; 53
Fed. Reg. 'at 32,126). Examples of "internal contamination of workers," as set
forth in Finding 55, supra, and data from various contamination surveys, as
described in Findings 81-85, infra, are relied on for this charge.
80. The referenced guidelines are "Guidelines for Decontamination of Facilities and Equipment Prior to Release for Unrestricted Use or Termination of
Licenses for Byproduct, Source, or Special Nuclear Material," NRC, July 1982
(Radiological Survey Results, Table I, Attachment to CAL 88-02, dated March
18, 1988, Docket 99990004/87-04, ff. Tr. 102; Spitzberg, ff. Tr. 101, at 22). As
set forth in the Opinion section of this Decision, these standards are regulatory
guidelines and do not have the force of regulatory requirements.
81. Surveys for possible contamination of the Wyoming facility were performed on November 4-5, 1987, by Dr. Spitzberg, and on January 19-20, 1988,
by Oak Ridge Associated University (ORAU), as contractor for NRC Region
IV. The November 1987 survey for alpha contamination showed levels above
NRC guidelines in three areas. That survey also showed low-level contami-
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nation below NRC guidelines throughout the facility. No contamination was
shown outside the facility. The Staff regards these findings as consistent with
the later findings of the ORAU survey. Spitzberg, ff. Tr. 101, at 5.
82. Specifically, the ORAU survey, through surface scans, identified seven
small isolated floor areas of elevated direct beta-gamma radiation (three of which
appear in the table set forth below). No elevated radiation levels were identified
on wall surfaces. Radiological Survey Results, attached to CAL dated March
18, 1988, at 3.
83. A summary of surface contamination measurements on floor grid blocks
is as follows:
Removable Contam.
(dpm/IOO cml )

Total Contam. (dpm/IOO cm')
Beta/Gamma

Alpha

Beta

3580
4120
1620
4720
2780
6190

2850
7940
5730
6550
3030
8180
3150
9090

5
45
61
9
3
<2
5
9
<2
<2
21

18
80
130
13
18
6
15
18
12
<4
31

5000

15000

1000

1000

Grid

Alpha

Blocks

Aver.

Max.

Aver.

Max.

210
790
490
570
580
240
320
230
230
190
110

440
1100
790
870
870
290
570
1350
590
370
270

2500
3700

5150
7030

5080

16400

2150

5000

15000

A,O
A,4
B,2
B,5
B,8
D,2
D,6
E,O
E,8
F,4
F,9
NRC
GUIDE

6530

[d., Table 1 (emphasis supplied).
84. The ORAU survey expressed the opinion that the beta-gamma measurements are more representative of the true surface contamination levels and
it recommended use of these data for comparison with guidelines, rather than
the alpha data (id. at 3). With respect to the grid blocks listed in Finding 83,
the beta-gamma measurements revealed three measurements above the averagecontamination guideline and only one above the maximum-contamination guideline. The ORAU survey concluded that there were three grid blocks and two
additional small areas on the floor having residual contamination levels in excess of NRC guidelines, as well as seven pieces of equipment and several supply
items also contaminated above release limits (id. at 4). Chemical spills giving
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rise to contamination are demonstrated by Staff Exhs. 9, 11, and 16 (Te. 126,
129, 133 (Spitzberg».
85. The Board finds that, based on the above measurements, the Wyoming
facility exhibited contamination levels that exceeded NRC guide levels in certain
areas and, in general, reflected low-level contamination in other surveyed areas.
No showing has been made that the demonstrated contamination levels resulted
in a violation of the dose standards of 10 C.F.R. Part 20. Because the
contamination guides do not represent regulatory requirements, and because
there are no contamination levels governing facilities operating under general
licenses, the demonstrated contamination does not in itself represent a violation
or violations of regulatory standards for which a penalty may be imposed.

(8)

History of Continuing Violiltions

86. As bases for license revocation, the Revocation Order relied not only
on recent violations but on a history of violations extending as far back as 1982.
Specifically, the Revocation Order first pointed to an August 1982 inspection,
during which the NRC determined that the Licensee (Orion Chemical Co., one
of the Licensees in this proceeding) was in violation of "several regulatory
requirements." Those violations were asserted to include
possession of source material at one time in excess of the IS-pound limitation on such
material. refusal to make records available to NRC, unauthorized disposal of DU [depleted
uranium], and failure to maintain complete records.

Revocation Order at 2; 53 Fed. Reg. at 32,126; Staff Exh. 1 at Exh. I, pp. 2-3;
Flack, ff. Te. 91, at 5.
87. As a result of those asserted violations, the NRC on September 3, 1982,
issued an Order to Show Cause and Order Temporarily Suspending License
(Effective Immediately) (Staff Exh. 1 at Exh. 1). On October 25, 1982, based on
the Licensee's promised corrective actions, the NRC issued an Order Rescinding
Order to Show Cause and Order Temporarily Suspending License (Staff Exh. 1
at Exh. 2, and Staff Exh. lA). Thereafter, on December IS, 1982, the NRC
issued a Notice of Violation (NOV) and Proposed Imposition of Civil Penalty
for the aforementioned violations in the amount of $500 (Staff Exh. 1 at Exh. 3).
On March II, 1983, the Licensee filed a response to the NOV and paid the
proposed civil penalty (Staff Exh. 1 at Exh. 4).
88. The Staff takes the position that the Licensee (i.e., Orion Chemical Co),
in its March II, 1983 response, admitted the four violations and expressed the
intent not to violate any regulations in the future (Staff Proposed FOP, ~ 14).
Although technically accurate, we do not regard thrce of the four so-called
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admissions as matters that can be considered adverse to the Licensees in this
proceeding, for the reasons that follow.
89. The Licensee stated that it did not deny the allegation of having more
than 15 pounds of source material at one time. As we concluded in the Opinion
section of this Decision, however, the possession of more than 15 pounds at one
time does not. in itself, constitute a violation of the general-license authorization.
For this reason, this alleged violation is not considered adverse to the Licensees
in this proceeding.
90. The Licensee stated that it did not deny the allegation of not making
records available to NRC but it denied having ''refused" to do so. Mr. Larsen
explicitly denied the statement in the OJ Report (Staff Exh. 1 at Exh. 5; n. 279
(Flack» that he had refused to produce the documents because they were
"proprietary" (fr. 392-93 (1. Larsen». The Licensee explained that the records
were "at different places when the inspector arrived'; and were not "together
in anyone place." Also, the records were explained as needing updating.
The Licensee offered to make the records available the next morning, but the
inspector stated that he needed them immediately. Staff Exh. 1 at Exh. 4;
n. 391-93 (1. Larsen).
91. There is insufficient record support for us to find that the Licensee
''refused'' to make records available. The author of the statement in Exhibit 5
of Staff Exh. 1 did not testify, and we are unwilling to evaluate the credibility
of that statement against the sworn statements of Mr. Larsen.
92. We find, however, that he was unable to make records available
in a timely manner and hence was in violation of the requirements of 10
C.F.R. §§40.61 and 40.62(b), which are applicable to general licensees. Although this violation does not involve the willfulness of a ''refusal,'' it nevertheless must be taken into account in assessing whether the general license should
be revoked. Since it is essentially the same violation as the fourth one listed
here, it will be taken into account only once.
93. With respect to the allegation of "unauthorized disposal of DU," the
Licensee acknowledged spillage outside the facility during the course of performing work, but it denied unauthorized disposal of compounds (Staff Exh. 1
at Exh. 4). We do not equate spillage with unauthorized disposal and find no
evidence that the Licensee disposed of material in an unauthorized manner during the 1982-83 time frame. To the extent that this allegation concerns improper
disposal, it cannot adversely be taken into account in the Revocation Order.
94. The Licensee acknowledged that it failed to maintain updated records
but indicated that it would improve its record·keeping. This is essentially the
same type of violation as the recording-keeping violation listed above and will
be taken into account by us as one instance of an improper practice.
95. Apart from the shipment violations discussed in Findings 38-43, infra,
the history of violations was also asserted to include other violations of the Utah
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specific license that led to the Utah suspension order. The Revocation Order
states that. on April 15, 1986, NRC received an allegation of improper activities
at Larsen Laboratories, and that this allegation was transferred to the State of
Utah, which performed inspections and found numerous violations. Revocation
Order at 3; 53 Fed. Reg. at 32,126.
96. The Revocation Order goes on to recite that Utah found five of the
Licensees' facilities to be contaminated and that. at one of these facilities,
contaminated liquids were leaking from drums that had been stored on a truck
for approximately 2 years. Revocation Order at 3; 53 Fed. Reg. at 32,126; Staff
Exh. 1 at Exh. 6. The State of Utah was never notified regarding the use of
licensed material at the five facilities, as required by the Utah license (Tr. 699701 (Jones». As a result, Utah issued the suspension order that is still in effect,
imposing conditions on further operations (some of which have not yet been
satisfied) (see Finding 41, supra).
97. The Licensees have raised certain questions concerning the events that
led to the Utah suspension order (Larsen Test. at 5). We are making no
independent findings with respect to whether any of the Licensees have violated
Utah requirements or whether (apart from shipments, as set forth supra) those
violations would constitute violations of NRC general-license requirements. We
note that, under a general license, a Licensee would not be required to notify
the licensing authority that licensed operations were being carried on at a given
facility, although certain records would have to be maintained concerning receipt
or shipment of materials. We accept the Utah suspension order as indicative
that some violations occurred (albeit of Utah standards) and thus as reflective
of the Licensees' ability to comply with governing regulatory requirements.

E.

Penalties for Violations

98. The NRC Staff did not categorize the level of severity of any of the
individual alleged violations that collectively led to the Revocation Order (Flack
Response to Board Questions at 2-4, Question 2). In 1982, the Staff described
the "receipt and use" of source material beyond the limits of 10 C.F.R. §40.22
as a Severity Leve] III (Supp]ement VI) violation, the alleged ''refusal'' to make
records of transfer of source material available to an NRC inspector as a Severity
Level IV (Supplement VI) violation, improper disposal of source materia] as a
Severity Level IV (Supplement VI) violation, and the failure to keep complete
records of the receipt of source material as a Severity Leve] IV (Supp]ement
VI) violation (Staff Exh. 1 at Exh. 3, pp. ll-36 and 11-37). The Staff described
the "most significant" of the 1982 violations as those involving the receipt and
use of excessive amounts of source material and the failure to make available
records of source material transfer (id. at Exh. 3, p. 11-36).
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99. None of the proven violations as set forth herein individually meets the
criteria of Severity Levels I or IT (Supplement VI). We find that the most severe
of any of the proven violations is Severity Level m (Supplement VI).

n.
A.

CONCLUSIONS OF LAW

Applicability of 10 C.F.R. Part 20 to the Licensees

1. The proviso of 10 C.P.R. § 40.22(b) limits the exemption of general
licensees from the requirements of 10 C.F.R. Part 20 to general licensees who
are not in possession of source material under a specific license. The exemption
is not applicable to the Licensees because one of them was in possession of
source material under a suspended Utah specific license, which had been initially
issued under 10 C.P.R. Part 40 at a time prior to Utah's becoming an agreement
state. The circumstance that the Utah specific license is suspended does not
defeat the applicability to Licensees of the exemption limitation set forth in 10
C.F.R. § 40.22(b).
2. The Licensees in their operations under a general license are subject to
the requirements of 10 C.P.R. Part 20.
B.

Possession Limits for General Licenses Under 10 C.F.R. § 40.22

3. The general license authorized by 10 C.F.R. §40.22 limits the "use
and transfer" of source material at anyone time by a general licensee to not
more than 15 pounds, and it limits the "receipt" of source material by a general
licensee to not more than 150 pounds in anyone calendar year. The generallicense authorization places no limits on "possession" of source material, either
at anyone time or annually. The legislative history which refers to a possible
annual limit is not sufficiently clear to overcome the clearly stated language of
the regulation as written.

C.

Adequacy of Facilities and Qualifications of Personnel Under a
General License

4. No regulatory requirement governs the adequacy of facilities or the
qualifications or training of personnel under a general license authorized by
10 C.P.R. §40.22. The requirements of 10 C.F.R. §§4032(b) (concerning
qualifications of a proposed licensee) and 40.32(c) (concerning adequacy of
equipment, facilities, and procedures) are applicable only to specific licenses.
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D.

Authority for Prohibiting Activities Under a General License

5. In enacting a predecessor version of the general-license authorization
currently appearing at 10 C.F.R. §40.22, the Commission determined that
activities utilizing small quantities of source material, to the extent specified
therein, "can be conducted without any unreasonable hazard to life or property."
25 Fed. Reg. 8619 (Sept. 7, 1960).
6. Although the Commission is generally authorized to issue orders establishing safety standards and modifying or revoking any license because of
conditions that would warrant the refusal of an initial license or for violation of
Commission regulations (see Atomic Energy Act of 1954, as amended, §§ 161b,
16li, 186, and 187, 42 U.S.C. §§2201{b), 2201(i), 2236, and 2237), that authority does not authorize the Commission, through its'Staff, to place additional
restrictions on licenses beyond those determined by the Commission to be adequate in Rules governing such licenses (including general licenses). Nor does
that authority authorize revocation of a license for violation of regulations not
governing the license in question.
7. None of the Licensees' activities have been found to violate the standards of 10 C.P.R. Part 20. The activities that have been shown to violate 10
C.P.R. § 40.22 do not represent significant violations of that regulation and are
not sufficiently serious, absent any showing of intentional violation, to warrant
the severe penalty of revocation.

Order
On the basis of the foregoing Findings of Fact, Conclusions of Law, and
Opinion, and the entire record, it is, this 22d day of December 1989, ORDERED:
1. The Staff's Revocation Order, dated August 18, 1988, is hereby sustained in part and reversed in part.
2. The Licensees shall not be permitted to carry on operations involving
the chemical processing of DU under authority of 10 C.F.R. § 40.22 until the
Staff determines that they have complied with conditions as described in Part
IV of the Opinion portion of this Decision.
3. In accordance with 10 C.F.R. §§ 2.760, 2.762, 2.785, and 2.786, as
amended, this Initial Decision shall become effective immediately and will
constitute the final decision of the Commission thirty (30) days after issuance
hereof, subject to any review pursuant to the above-cited Rules of Practice.
4. Any party may take an appeal from this Initial Decision by filing, within '
ten (10) days of service of this Decision, a Notice of Appeal with the Atomic
Safety and Licensing Appeal Board. Each appellant must file a brief supporting
its position on appeal within thirty (30) days after filing its Notice of Appeal
(forty (40) days if the Staff is the appellant). Within thirty (30) days after the
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period has expired for the filing and service of the briefs of all appellants (forty
(40) days in the case of the Star!), a party who is not an appellant may file a
brief in support of, or in opposition to, any such appeal(s). All briefs must be
in substantial compliance with requirements as to form and content set forth in
10 C.P.R. § 2.762(d) and (e).

THE ATOMIC SAFETY AND
LICENSING BOARD .
Charles Bechhoefer, Chairman
ADMINIS1RATIVE JUDGE
Dr. Jerry R. Kline
ADMINIS1RATIVE JUDGE
Frederick J. Shon
ADMINIS1RATIVE JUDGE
Bethesda., Maryland
December 22, 1989
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50-388

PHILADELPHIA ELECTRIC COMPANY
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Docket No. 50-333
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COMPANY
(Hope Creek Generating Station.
Unit 1)

Docket No. 50-354
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The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by Ms. Anna Harlowe on behalf of the Ecology Center of Southern

California (petitioner), who requested the Nuclear Regulatory Commission
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(NRC) to fix or close all nuclear reactors designed by the General Electric
Company (GE). Based on evaluations of previous NRC safety studies of GEdesigned reactors, and based on the Commission's method for evaluating severe
accidents, as opposed to design-basis accidents, the Director determined that
the NRC had previously reviewed and satisfactorily resolved all technical issues
raised by Petitioner. The Director also determined that the NRC had no
jurisdiction to take enforcement action on the basis of the economic issues raised
by Petitioner, and that enforcement action regarding the OE Advanced Boiling
Water Reactor was not yet ripe for consideration.

REGULATIONS:

LICENSING STANDARDS

The Commission's regulations require plant design to satisfy certain standards, as specified in the General Design Criteria (GDC) in 10 C.F.R. Part 50,
Appendix A. Specific information is provided in the NRC's Standard Review
Plan (SRP) which details acceptable methods for complying with the requirements established in the GDC.
The scenarios for postulated accidents, to which all plants are designed to
adequately respond, are known as design-basis accidents and are detailed in the
NRC's Standard Review Plan, which is used to evaluate the design of each
nuclear power plant before the granting of a construction permit or an operating
license.

NUCLEAR REGULATORY COMMISSION:

AUTHORITY

The NRC has authority to govern any activity authorized pursuant to the
Atomic Energy Act of 1954, as amended, in order to protect health and to
minimize danger to life or property. Because economic problems and cost
overruns raise no threat to public health and safety, they do not provide the
NRC with a basis on which to act.

RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING

The institution of proceedings pursuant to 10 C.P.R. §2.202 is appropriate
only when substantial health and safety issues have been raised.

TECHNICAL ISSUES DISCUSSED
Defense in Depth;
Design-Basis Accidents;
Severe Accidents;
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Probabilistic Risk Assessment;
BWR Mark I Containment Failure;
Combustible Gas Control in Light-Water Reactors;
Hydrodynamic and Safety-Relief Discharge Loads;
Generic Issue 61;
Individual Plant Examination Program;
Hardened Wetwell Vent Capability.

DffiECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

On March 8, 1989, Ms. Anna Harlowe, on behalf of the Ecology Center
of Southern California (petitioner), filed a Petition in accordance with 10
C.F.R. § 2.206 with the Nuclear Regulatory Commission (NRC). The Petition
was referred to the Director, Office of Nuclear Reactor Regulation (NRR), for
consideration.
The Petition asked the Director, NRR, to fix or close all nuclear reactors
designed by the General Electric Company (GE). As a basis for this request, the
Petitioner alleged the following:
(1) In 1972, a member of the NRC Staff recommended that GEdesigned reactors be banned in the United States; (2) in 1975, GE
engineers generated the ''Reed Report" that detailed dozens of safety and
economic problems with GE-designed reactors and recommended that
GE stop selling those reactors; (3) in 1986, an NRC official admitted that
twenty-four GE reactors with Mark I containments had a 90% chance of
failure in a nuclear accident; (4) in 1987, an NRC task force confirmed
that Mark I containments were virtually certain to fail in an accident; (5)
according to NRC safety studies, Mark n reactors have many possible
scenarios for early containment failures; and (6) Mark n designs, on
which the Reed Report focused, have dozens of safety and economic
problems and have suffered massive cost overruns during construction
as a result of design problems. Ms. Harlowe also expressed concern that
the GE Advanced Boiling Water Reactor design "fails to address many
of the shortcomings identified by General Electric's own engineers as
far back as the 1975 Reed Report" (petition at 2).
On June 5, 1989, I acknowledged receipt of the Petition. I informed
Ms. Harlowe that (1) the Petition would be treated under 10 C.F.R. § 2.206
of the Commission's regulations, and (2) appropriate action would be taken
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within a reasonable amount of time. fur reasons discussed below, the Petition
is denied.
ll.

BACKGROUND

The Petitioner alleges that in 1972, a Nuclear Regulatory Commission staff
member recommended that GE-type reactors be banned in the United States. It
appears that the Petitioner is making reference to a memorandum by Dr. Steven
Hanauer, dated September 20, 1972. Specifically, Dr. Hanauer was concerned
that then recently highlighted safety disadvantages of pressure-suppression containments might outweigh the safety advantages. He recommended that the
Atomic Energy Commission (predecessor to the Nuclear Regulatory Commission) adopt a policy to discourage further use of pressure-suppression containments and that such designs not be accepted for construction permits filed 2
years after the policy would be adopted.
The Petitioner also refers to a 1975 GE document known as the "Reed
Report." The Reed Report was a self-critical study performed by GE staff in
1975. It was intended as a product improvement study to enhance the availability
and performance of GE's boiling water reactors (BWRs). The report, by its
nature a candid self-analysis, was intended for GE's internal use only. It had
always been held by GE to be ''proprietary,'' and thus not subject to public
disclosure. The principal author of the report was Dr. Charles E. Reed, a Senior
Vice President of GE. Contributors included technical and professional personnel
from a variety of GE departments. Their efforts resulted in the Nuclear Reactor
Study, referred to today as the Reed Report, and a set of ten subtask reports that
provided the detailed technical information used to develop the Nuclear Reactor
StUdy.
The Reed Report addressed operating BWRs and the design of future GE
products and services in the nuclear field. For reactors in operation at the time,
the report discussed ways to improve a plant's availability and its electrical
generating capacity factor through improvements in plant hardware and also
in service, fuel, equipment, and operating procedures. For future reactors,
the report considered GE's then-new BWR design, the BWR-6, and discussed
problems regarding final deSign details, licensing, and full-power operation of
BWR-6 plants.
The Petitioner also refers to an early 1986 statement by a senior NRC official
that the containment vessels on twenty-four GE reactors have a 90% chance of
failure in a nuclear accident. Ms. Harlowe most likely is referring to a quote
from Harold Denton in Inside NRC, Vol. 8, No. 12, June 9, 1986, wherein
Mr. Denton was quoted as saying:
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I don't have the same warm feeling about GE containment that I do about the larger dry
containments. There has been a lot of work done on those containments, but Mark I
containments, especially being smaller with lower design pressure - and in spite of the
suppression pool- if you look (at the) WASH 1400 reg safety study, you'll find something
like a 90% probability of that containment faUing."

The Petitioner also alleges that a late 1987 finding of an NRC task force
confirmed that the failure rate of these twenty-four Mark I reactors is such that
their containments are "virtually certain" to fail in an accident Although it
is not clear which specific study the Petitioner is referring to, it is presumed
that she refers to the "Reactor Risk Reference Document," Draft NUREG-1150,
dated February 1987. NUREG-1150 estimated the probability of total core
damage frequency for the Peach Bottom reactor, which is similar in design
to the typical Mark I reactor, to be 8.2 x 1<J6 per reactor year. However,
NUREG-1150 went further and evaluated Mark I and other reactor design risk
scenarios given that a severe (core-melt) accident (low-probability event) had
already taken place. Accounting for comments received from the public and
three formal peer reviews, a second draft for peer review titled "Severe Accident
Risks: An Assessment for Five U.S. Nuclear Power Plants, Summary Report,
Second Draft for Peer Review," NUREG-1150, was issued in June 1989 in two
volumes. Volume 1 provides summaries of the risk analysis results for the five
plants studied, perspectives on these results, and a discussion of the role of these
risk analyses in the NRC Staff's severe-accident regulatory program. Volume
2 provides a more detailed discussion of the methods used in the risk analyses,
additional discussion on specific technical issues important in the analyses, and
responses to comments received on the earlier draft.
Petitioner also alleges that Mark II reactors (eight of which are operating) still
have many possible scenarios for early containment failure according to NRC
safety studies. Petitioner is most likely referring to studies conducted as part
of the Containment Performance Improvement, Individual Plant Examinations,
and Severe Accident Policy programs. NRC studies are ongoing and not yet
complete, but the NRC has made preliminary specific assessments of Mark II
containment performance.
Lastly, Petitioner alleges that "Mark II reactors on which the 1975 General
Electric Reed Report was primarily focused have the aforementioned 'dozens of
safety and economic problems,' and have suffered massive cost overruns during
construction as a result of design problems." It is believed, based on the Staff's
review of the Reed Report, that Petitioner is referring to Mark m reactors, not
Mark II reactors, and it is on this premise that my discussion is based.
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Ill.
A.

DISCUSSION

Mark I Containment Concerns

Petitioner's alleged "facts" that she wishes placed under consideration for
relief contain three items that appear to be directed at the GE Mark I containment
design. These are (1) that "in 1972 a Federal Nuclear Regulatory Commission
[sic] staff member recommended that General Electric-type reactors be banned
in the United States," (2) that in 1986, "a top Nuclear Regulatory Commission
official admitted that the containment vessels, the last barrier to radiation release,
on 24 GE reactors have a 90 percent chance offailure in a nuclear accident," and
(3) that "in late 1987, a Nuclear Regulatory Commission task force confirmed
the failure rate of these 24 'mark I' reactors, saying that their containments are
virtually certain to fail in an accident"!
Petitioner does not provide any information of which the Staff was unaware.
In fact, similar, more specific and detailed concerns relative to alleged Mark I
containment design deficiencies were previously addressed in Interim Director's
Decision DD-87-14 concerning the Pilgrim Nuclear Power Plant on August 21,
1987.2 As stated in that Decision, containment structures are an integral part
of the U.S. reactor designs in that they form one part of a structured, tiered
approach to public safety known as defense in depth. Concisely put, defense
in depth is the process implemented by the AEC (later NRC) to ensure that
multiple levels of assurance and safety exist to minimize the risk to the public
of exposure to ionizing radiation resulting from equipment failures, transients,
and postulated accidents.
A primary level of assurance is those activities to ensure that the plant
is designed and constructed to high-quality standards. The Commission's
regulations require plant design to satisfy certain standards, as specified in the
General Design Criteria (GDC) in 10 C.F.R. Part 50, Appendix A. Specific
information is provided in the NRC's Standard Review Plan (SRP) which details
acceptable methods for complying with the requirements established in the GDC.
Early in the development of commercial nuclear power, it was recognized
that these complex systems could not be expected to be immune from various
failures and malfunctions, regardless of the quality of design, construction, and
operation. Therefore, a further level of defense was established in that the
plants were required to be designed to cope successfully with various equipment
failures, transients, and postulated accidents. The scenarios for postulated
accidents, to which all plants are designed to adequately respond, are known
as design-basis accidents and are detailed in the NRC's Standard Review Plan,

1 Ecology Center of Southern California Petition at 1.
2 Bostf)1I EdU01l Co. (Pilgrim Nuclear Generating Statim). DO-87-14, 26 NRC 87 (1987).
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which is used to evaluate the design of each nuclear power plant before the
granting of a construction permit or an operating license.
Design-basis accidents were chosen to represent a wide spectrum of plant
problems, some of which were expected to be experienced in the plant's lifetime
(such as failure of power systems), as well as events considered to be quite
infrequent (such as major ruptures of piping systems) and not expected to occur
in the plant's lifetime.
The NRC Standard Review Plan also identifies acceptable plant protection
standards for each postulated plant accident The requirements and capabilities
of plant safety systems necessary to prevent these design-basis accidents from
leading to unacceptable radiological releases are specifically identified. The
Standard Review Plan gives acceptance criteria for judging the acceptability of
the analytical results in response to these hypothetical scenarios. The resulting
plant design incorporates multiple and backup safety systems that will protect
the reactor during a design-basis accident and a postulated single failure in each
system of these various protection devices.
Notwithstanding the above, additional margins are required in the plant design
to protect the public even in the event of very unlikely accidents. The reactor
containment provides an additional level of safety. Design-basis accidents for
containment reflect a number of arbitrary accident sequences developed from
postulated events. For example, the containment structural design is based upon
the effects of a concurrent earthquake and a rupture of major reactor coolant
system piping. Concurrently, in order to assess the effectiveness of leaktightness,
the safety systems are presumed not to be effective in cooling the reactor core,
resulting in the release of fission products from the reactor core. Although the
design-basis accidents discussed above are allowed to result in some failed fuel
(less than 1%), they do not result in significant core damage. For the containment
design, some independent failures of the protection systems are assumed to
occur simultaneously with the occurrence of the accident they are intended to
control. Although the purpose of other safety systems is to shut down the reactor
fission process and provide emergency cooling water to the reactor core, the
containment has a required function of providing an essentially leaktight barrier
to "bottle up" any radioactive material released to the containment through
any rupture or break in the reactor coolant system. Given the release of the
radioactive material and cooling water, the containment is required to retain
this material and prevent significant releases to the environment Consequently,
the assessment of containment design adequacy assumes the postulated release
of fission products to the containment irrespective of the performance of the
core-cooling safety systems.
Although design-basis accidents are used to determine the adequacy of plant
systems' design and performance under postulated accident conditions, severe
accidents are analyzed by imposing a set of additional assumptions to further
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presume that these systems will not work as designed. The containment design
basis reflects a combination of parameters incorporating several design-basis
accidents for structuml considerations coupled with an assumed release of
radioactive material to containment for assessing leaktightness.
In summary, the design purpose of the reactor containment is to protect
against postulated radioactive releases from hypothetical reactor accidents up
to and including major ruptures of reactor coolant piping, where such events
resulted in some degree of core damage. These hypothetical events postulated a
release of fission products from the reactor core to the reactor coolant system and
subsequently into the containment through the pipe break. This was considered
one of the less likely, but possible accidents and supplied a straightforward
means of providing additional margins for containment design.
The concept of severe nuclear accidents and how these accidents fit within the
framework of protection from design-basis accidents must also be considered.3
For the last several years, the Staff has been studying the likelihood and
consequences of extremely low-probability accidents involving multiple failures
that lead to core damage. This class of accidents is beyond the existing design
basis and is generally known as severe accidents. This evaluation was first done
comprehensively by the Reactor Safety Study (WASH-1400), which is known
as a probabilistic risk assessment (PRA). The types of accidents studied in this
evaluation are basically those in which backup safety systems fail, eventually
resulting in damage to the nuclear fuel and considerable releases of radioactive
material outside the reactor cooling system into the containment Depending
on other failures and containment behavior, significant radiological releases
into the environment could conceivably occur. Implicit in these scenarios is
the development of a better understanding of containment performance and its
failure mechanisms.
More detailed PRA studies have been conducted since the publication of
WASH-1400 to better understand the probability of these unlikely events and
also to better predict the magnitude of potential radiological releases into the
environment, given a containment failure and attendant consequences. Considerable work has also focused on the behavior of reactor containments following
a severe accident in which molten reactor fuel could potentially melt through the
reactor vessel. Results of such studies have generally confirmed the very low
likelihood of such accidents and the relatively low risk to the public even if such
very low-probability accidents were to occur. Although not originally designed
to protect against some of the severe accidents, reactor containments provide
considerable protection due to their ability to reduce radiological releases to the

3 Severe accidents are defined as those "in which substantial damage is done to the reactor core. whether or not
there arc oerious offsilC consequences." This definition is extracted fran the MPolicy Statement on Severe Reactor
Accidents Rcganfing Future Designs and Existing Plants," 50 Fed. Reg.32,138 (Allg. 8, 1985).
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public from such accidents. For example, the results of research work indicate
that the actual pressure-retaining capability of most containments is well above
their original design pressures. Studies also indicate that the massive containment structures may provide substantial retention of radioactive material even if
they were to fail following a core-melt event. As discussed below, there exists
a wide range of uncertainty regarding a Mark I containment's behavior during
a core-melt accident A recent study judged the probability of some form of
containment failure, assuming a core melt had occurred, to be between 10 and
90%:' However, the total core damage frequency for the BWR Mark I design
(peach Bottom) was less than the total core damage frequency of the other four
reactor designs studied by generally an order of magnitude or more.
Because of the very complex processes involved in a severe reactor accident,
exact predictions of accident consequences are difficult. Considerable research
is under way to provide additional information in this area. Results from such
studies allow NRC Staff to focus attention on areas in which improvements can
be made to provide increased levels of safety from these very unlikely events.
The purpose of these projects is to conduct hypothetical "what if" studies, to
understand ways public risk from nuclear operations can be justifiably reduced.
The results of our studies indicate that risks from these severe accidents are very
low and do not warrant immediate actions.
Petitioner has expressed concerns that are based on a memorandum written on
September 20, 1972, by Dr. S.H. Hanauer, a member of the staff of the Atomic
Energy Commission (AEC) (the NRC succeeded the AEC in 1975). These
concerns relate to the ability of the Mark I containment to respond adequately
to its original design function (i.e., deal with a large loss-of-coolant accident).
Dr. Hanauer's memorandum raised seven concerns, all of which centered on the
viability of the pressure-suppression containment concept. They relate to steambypass susceptibility, valve reliability, lack of adequate testing, and volume
limitations causing overcrowding.
When Dr. Hanauer's seven concerns were raised, the Staff evaluated each
of them to determine whether adequate safety margins were being maintained
on existing plants. Subsequently, the NRC Staff concluded that Dr. Hanauer's
concerns had been properly considered and documented its findings in NUREG0474, "A Technical Update on Pressure Suppression Type Containments in Use
in U.S. Light Water Reactor Nuclear Power Plants," issued in July 1978.
Enclosure A to NUREG-0474 summarizes NRC Staff actions related to each
of the seven concerns identified in Dr. Hanauer's memorandum of September
20, 1972. A copy of that enclosure is being provided to the Petitioner with this
Decision. Each statement of concern was followed by a response that reflected

4Thc "Reactor Risk Reference Docwnent" -

Draft (NUREG-1150). FcbJUlry 1987.
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the NRC evaluation. In each case, the response showed that the NRC no longer
considered the concern an unresolved safety issue.
It should be noted that although the concerns reflected the views of Dr.
Hanauer in September 1972, the NRC response reflected the status of the issues
in July 1978. Moreover, by June 1978, Dr. Hanauer had changed his opinion
regarding his 1972 concerns, as reflected in a memorandum dated June 20, 1978,
in which he stated: "Thus while we may yearn for the greater simplicity of 'dry'
containments, the problems of both 'dry' and pressure-suppression containments
are solvable, in my opinion, and the design safe, therefore licensable" (NUREG0474).
Our review of the Petitioner's concern that is based on Dr. Hanauer's
memorandum indicates that this concern has been addressed in NUREG-0474.
Although various changes have occurred since then, the fundamental safety
conclusions stated in NUREG-0474 are essentially unchanged. The most notable
of the changes has been the NRC position related to rendering the containment
inert.' Since NUREG-0474 was issued, the regulations relating to this issue
(10 C.F.R. § 50.44, "Standards for Combustible Gas Control System in LightWater-Cooled Power Reactors") have been revised to require all Mark I and
II containments to be rendered inert. The response to Dr. Hanauer's concern
(see Item B of Enclosure A to NUREG-0474) indicates that most Mark I
containments were already rendered inert. With the issuance of the revised
section 50.44, the Commission required all Mark I and IT containments to be
rendered inert to accommodate the degraded-core accident A review of this and
other changes made since NUREG-0474 was issued, indicates that in no case
have the changes altered the fundamental Staff conclusions concerning safety
contained in NUREG-0474.
Test programs were initiated by utilities owning Mark I plants as part of a
program in response to NRC letters that were transmitted in February and April
1975 to all utilities owning BWR facilities with Mark I design containments.
The letters requested that the owners quantify the hydrodynamic and safetyrelief valve (SRV) discharge loads and assess the effect of these loads on the
containment. (These loads had not been considered during the licensing of the
individual plants because these loads (including pool swell) were identified in
the period 1972 through 1974 as part of the review of the large-scale testing of
the Mark III containment system design.)
As a result of these letters from the NRC and in recognition that the evaluation
effort would be very similar for all Mark I BWR plants, the utilities formed an
ad hoc Mark I Owners Group. The objectives of this Owners Group were to
determine the magnitude and significance of these dynamic loads as quickly as

, An incrtcd cmtainment is atC in which oxygen is replaced by enrugh nitrogen to preclude canbustiat.
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possible and to identify actions to resolve any outstanding safety concerns. A
series of generic test programs was created to accomplish these objectives.
Since NUREG-0474 was issued in July 1978, the generic test programs
related to the Mark I containment design and the NRC assessment of the
tests have been completed. The Staff evaluation of the generic test programs
was reported in NUREG-0661, "Mark I Containment Long Term Program
Safety Evaluation Report," issued in July 1980. NUREG-0661 describes and
presents Staff conclusions regarding the generic techniques for the definition
of suppression pool hydrodynamic loads in a Mark I system and the related
structural acceptance criteria. As part of the acceptance criteria, th~ Staff
required that a plant-specific analysis be submitted by the Licensees' for .all
twenty-four plants having Mark I containments. These analyses have been
reviewed and approved by the Staff. AIl modifications proposed by the Licensees
to satisfy the criteria contained in NUREG-0661 have been completed.
Another of Dr. Hanauer's concerns focused on the safety disadvantages of
pressure-suppression containments. This issue is related to the possibility of
steam bypassing the suppression pool in BWR pressure-suppression containments, and was designated Generic Issue 61, "SRV Line Break Inside the Wet
WeIl Airspace of Mark I and II Containments." An evaluation of this issue has
been completed, and the results were presented in NUREG/CR-4594, ''Estimated
Safety Significance of Generic Issue 61," which was issued in June 1986. On
the basis of these results, the Staff concluded that no new requirements were
justified and no further study of this safety issue was warranted.
The Petitioner also raises concerns regarding the possibility that the BWR
containrrients might fail in the event of a severe accident. The Petitioner cites
various studies regarding a high probability that Mark I containment structures
will not stand various severe-accident scenarios.
.
As discussed previously, the NRC views probabilistic risk assessment as a
structured method for investigating the likelihood and consequences of reactor
accidents considered to have a very low frequency of occurrence. The perceived
inability of the Mark I containment to survive a severe accident has been
postulated by the Petitioner as a design flaw.
The evaluation of severe-accident vulnerability involves three distinct evaluations. The first involves the probability of an accident involving core damage,
the second involves the likelihood of containment failure, and the third involves
an assessment of the radiological consequences and public doses resulting from
the accident. AIl three issues must be considered in making a determination on
the magnitude of severe-accident risk and the actions that should prudently be
taken to reduce that risk.
The studies that have been conducted emphasize that their results inherently
possess large uncertainties. The draft results of NUREG-llS0 present the most
recent program, whose intent is to accurately reflect the severe-accident risk at
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a number of U.S. nuclear power plants and also to properly reflect the areas
of uncertainty. This study included an evaluation for Peach Bottom, a plant
quite similar in design to the typical Mark I reactor and containment. The study
presented the estimated mean frequency of core damage as approximately 1
chance in 100,000 per year of operation. Another comprehensive risk study
conducted by the NRC Staff estimated a mean core damage probability of 1 in
10,000 for the Limerick plant
These results are consistent with NRC's belief that core-melt accidents are
very unlikely. Draft NUREG-llSO also investigated the probability of early
containment failure following a core melt and concluded that our ability to
accurately predict the response of a Mark I containment was limited for situations
in which it was subjected to the harsh temperature and pressure conditions
following a core-melt accident. As stated earlier, the report indicated that
containment failure probability (for these extremely unlikely events) could likely
range from 10 to 90%.
These uncertainties are currently the subject of research efforts, to better predict the behavior of containments during severe accidents so that a more complete risk perspective can be assembled for guiding our regulatory activities.
However, it is important that these uncertainties be properly characterized. They
are not identified deficiencies in the BWR Mark I containments, which have been
demonstrated to satisfy their design performance requirements. Rather, these
uncertainties guide our research investigations, whose goals are to provide improved understanding of very unlikely risk situations at nuclear power facilities.
Results from these studies (including high containment failure probabilities) also
allow us to calculate public risk estimates assuming that one element of the three
in a risk assessment (containment failure) is less favorable.
Even allowing the large uncertainties that result in a high upper value for
containment failure, the NUREG-llSO study estimated that the probability of
a large reactor accident resulting in one or more early fatalities ranged from
1 in 1 million to 1 in 1 billion. In the event of a severe accident, both the
probability of very high radiation exposures and the distances over which such
exposures would occur were estimated to be reasonably small. The risk levels for
each Mark I reactor would of course depend on its actual core-melt probability,
containment behavior, the local demography, and could vary somewhat from the
results presented in NUREG-llSO. The results of this and related studies do,
however, support our overall conclusion of low severe-accident risk at Mark
I reactors. One contributing factor is that the massive reactor containment
structure may retain considerable radioactive material following a core-melt
event even if its pressure boundary fails. In this regard, containment failures
include cracks or other phenomena that result in loss of pressure integrity which
can result in leaks but should not be viewed solely as catastrophic failure of
the containment structure. In the event radioactive material is released inside
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containment, some of this material dispersed in air (e.g., radioiodine) will be
deposited on surfaces inside containment Even though NRC analysis gives no
credit for this phenomenon, deposition of material within containments, even
though there may be leakage, will increase the time available to implement
effective protective action activities.
Although we believe that severe-accident risks are low at operating nuclear
plants, to assure that our risk conclusions are applicable to all operating units, a
number of programs are going forward to assess severe-accident likelihood and
consequences. These programs include plant-specific studies to determine any
severe-accident vulnerabilities, both from the perspective of accident frequencies
and from containment performance following a core melt. Any problems will
be dealt with if identified. One program is known as the Individual Plant
Examination (lPE) Program and is currently under way. This program and other
related programs will be conducted to provide further assessments of severe
accidents on a plant-specific basis so that appropriately low risk levels can be
maintained.
Evaluations of the Mark I containment with respect to severe accidents are
continuing through (1) the implementation of the Commission Policy Statement
on Severe Accidents, (2) the NRC Staff and industry dialogue to improve
containment severe-accident performance for all BWRs, and (3) the containment
performance improvement program. With respect to the latter program, the
Staff identified a number of modifications that substantially enhance the Mark
I plants' capability to both prevent and mitigate the consequences of severe
accidents. The improvements identified include (1) improved hardened wetwell
vent capability, (2) improved reactor pressure vessel depressurization system
reliability, (3) an alternative water supply to the reactor vessel and drywell
sprays, and (4) updated emergency procedures and training.
After considering the Staff's proposed Mark I Containment Performance Program the Commission directed the Staff to pursue Mark I enhancements on a
plant-specific basis in order to account for possible unique design differences that
may bear on the necessity and nature of specific safety improvements. Accordingly, the Commission concluded that the recommended safety improvements,
with one exception, hardened wetwell vent capability, should be evaluated by
Licensees as part of the Individual Plant Examination Program. With regard to
the recommended plant improvement dealing with hardened vent capability, the
Commission, in recognition of the circumstances and benefits associated with
this modification, has directed a different approach. Specifically, the Commission has directed the Staff to approve installation of a hardened vent under the
provisions of 10 C.F.R. § 50.59 for licensees who, on their own initiative, elect
to incorporate this plant improvement. The Staff previously inspected the design
of such a system that was installed by Boston Edison Company at the Pilgrim
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Nuclear Power Station. The Staff found the installed system and the associated
Boston Edison Company analysis acceptable.
.
In response to the Commission's directive, the Staff issued Generic Letter 8916, "InstalIation of Hardened Wetwell Vent," on September I, 1989, to all holders of operating licenses for nuclear power reactors with Mark I containments,
requesting Licensees to submit their plans for addressing the hardened-vent issue. Licensees were encouraged to install a hardened vent under the provision
of 10 C.F.R. § 50.59 or to provide installation cost estimate information in order
that the Staff may perform plant-specific backlit analyses.
As indicated in the discussion above on the Mark I containment, the Petitioner
has not presented sufficient evidence to indicate that Mark I reactors should not
operate while risk-reduction improvements are being considered. That is, there
is not sufficient evidence of either design flaws in Mark I reactors or high risk
to warrant suspending the operating licenses for those reactors. Therefore, this
portion of the Petitioner's request is denied.
B.

Mark n Containment Concerns

As stated above, Petitioner alleges that Mark II reactors, supposedly an
improvement over the Mark I model, still have many possible scenarios for
early containment failure according to NRC safety studies. Again, Petitioner
does not provide any information of which the Staff was unaware. Much of
what has been already stated in the discussion of the Petitioner's concerns with
respect to Mark I containments as to containment design, functional purpose,
and performance during severe-accident scenarios applies equally to Mark II
containment types.
The NRC is currently studying Mark II containment performance. The
study reviews challenges to the integrity of the BWR Mark II containment that
could arise from severe accidents. The challenges are organized into two broad
groups: those in which containment integrity is challenged before extensive
core damage, and those in which core melt occurs first, with containment
integrity not threatened until the time of reactor vessel failure or later. Also
reviewed are some proposed improvements that have the potential to either
prevent core damage or containment failure, or to mitigate the consequences
of such failure by reducing the release of fission products, and thus the offsite
consequences. For each of the proposed improvements, a preliminary qualitative
analysis of the impact upon core-melt frequency and risk has been performed.
Because of the large phenomenological uncertainties and the state of flux of
the ongoing research efforts, the conclusions about potential improvements are
viewed as tentative. The estimated costs for selected improvements were taken
from previously published information. They were not meant to be interpreted
as final estimates since no cost-benefit analysis was performed.
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Among the potential improvements for the first category of containment
challenges are containment pressure control, such as venting from the wetwell
through a hardened-vent pipe, and containment pressure control and fission
product scrubbing, such as the use of containment sprays with a backup water
supply.
For the secondary category of containment challenges, proposed improvements include containment pressure control, for example, a hardened vent from
the wetwell; improved means to depressurize the reactor, for example, enhancements to the Automatic Depressurization System (ADS) and the safety relief
valves (SRVs); containment temperature control and fission product scrubbing,
for example, containment sprays with a backup water supply; enhanced operability of the suppression pool cleanup systems for removal of suppression pool
water and enhanced operability of the reactor water cleanup system for decay
heat removal and external cooling of the drywell head; and mitigation of the
fission product release, for example, use of fire protection sprays to enhance
fission product retention in the reactor building. As indicated previously in the
discussion on Mark I containment performance, programs are also under way
to evaluate Mark II containments for performance during severe accidents. The
results of these programs will be evaluated in accordance with the Commission's regulations to determine whether any improvements should be required
as a backfit.
As stated previously, Petitioner has not presented sufficient evidence to indicate that Mark II reactors should not operate while risk-reduction improvements
are being considered. That is, there is not sufficient evidence of either design
flaws at Mark II reactors or high risk to warrant suspending the operating licenses for those reactors. Therefore, this portion of the Petitioner's request is
denied.
C.

Additional Reed Report Concerns

The Petitioner also lists two concerns related to the 1975 General Electric
Company "Reed Report." These are, according to the Petition, as follows:
1. In 1975, General Electric engineers wrote an internal report highly
critical of their own company's nuclear reactors. This Reed Report
was kept secret by both General Electric and the Nuclear Regulatory Commission until 1987, when it was released under pressure by
state and local governments in cooperation with safe energy organizations. The General Electric engineers detailed dozens of safety and
economics problems with all the reactors, concluding that General
Electric reactors are "not a quality product" In fact, the engineers
recommend that General Electric stop selling their reactors.
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2.

The Mark II reactors, on which the 1975 General Electric Reed Report
was primarily focused, have the aforementioned "dozens of safety and
economic problems," and have suffered massive cost overruns during
construction as a result of design problems.
The Reed Report was a self-critical study performed by the staff of the
Geneml Electric Company in 1975. It was intended as a product improvement
study to enhance the availability and performance of GE's boiling water reactors.
The report, by its nature a candid self-analysis, was intended for GE's internal
use only. It had always been held by GE to be ''proprietary'' and thus was not
subject to public disclosure.
The principal author of the report was Dr. Charles E. Reed, a Senior Vice
President of GE. Contributors included technical and professional personnel
from a variety of GE departments. Their efforts resulted in the Nuclear Reactor
Study, referred to today as the Reed Report, and a set of ten subtask reports
that provided the detailed technical information used to develop the Nuclear
Reactor Study. The Reed Report addressed opemting BWRs and the design of
future GE products and services in the nuclear field. For reactors in opemtion
at the time, the report discussed ways to improve a plant's availability and its
electrical generating capacity factor through improvements in plant hardware and
also in service, fuel, equipment, and opemting procedures. For future reactors
the report considered GE's then-new BWR design, the BWR-6, and discussed
problems regarding final design details, licensing, and full-power opemtion of
BWR-6 plants.
The NRC flrst learned of the existence of the Reed Report in a casual
conversation between the NRC Chairman and one other Commissioner and GE
officials at the San Francisco airport on August 21, 1975. There was further
mention of the report in the Congressional Joint Committee on Atomic Energy
hearings held in February and March 1976. At that time, Dr. Reed testified
regarding the report.
On February 23-24, 1976, two NRC Staff members reviewed a copy of the
report in GE's Washington, D.C., offices. They determined that the report (1)
did not identify any new safety concerns, and (2) did not indicate that GE had
failed to report any significant safety concerns to the NRC.
On March 6, 1978, in response to a request from Congressman John
D. Dingell, the NRC asked GE to provide either a copy of the Reed Report
or a list of the safety issues it addressed. On March 22, 1978, GE gave the
NRC a list of twenty-five issues identified as having "some safety significance."
On May 26, 1978, GE provided to the NRC a safety evaluation of the twenty-five
issues it had identified.
On November 9, 1978, the NRC Staff gave the Commission the results of
its updated review of the Reed Report and found "no substantive disagreement
with the summary status provided by GE.
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The NRC first received a copy of the Reed Report on January 5, 1979,
under a protective agreement, when GE gave a copy to the Atomic Safety and
Licensing Board in the licensing proceedings for the Black Rlx nuclear plant.
GE continued to categorize the report as "proprietary" and claimed that the
document was exempt from mandatory public disclosure.
The NRC then received several Freedom of Information Act (FOIA) requests
for the Reed Report, beginning with a request dated September 26, 1979.
After reviewing arguments for and against granting an FOIA request and after
consultation with the Department of Justice, the Commission voted on October
9, 1980, to release the Reed Report to the public; however, on October 17,
1980, GE sued NRC, seeking to prohibit the release. On December 21, 1984,
the U.S. Court of Appeals for the Seventh Circuit ordered a remand to the
Commission for its decision whether to release the Report.6 Subsequently, in
July 1986, the Commission voted to withhold the Reed Report from public
disclosure. GE subsequently released the Reed Report in July 1987 in a twovolume document titled "12 Years Later ••• An Update Report on the Nuclear
Reactor Safety Study." The updated report describes how earlier NRC reviews
of 1976 and 1978 confirmed how all safety issues mentioned in the Reed Report
had been disclosed to the NRC previously. It also describes how the study was
performed early in the BWR-6 (Mark: III containment) design cycle and how
the recommendations from that report were implemented before BWR-6 Mark
III plants went into operation.
Nonetheless, as public interest in the "newly discovered" Reed Report
heightened, and notwithstanding their earlier reviews of the document, on June
2, 1987, NRC established a special task group to evaluate again the issues raised
in the Reed Report, taking into account the increased knowledge about nuclear
power based on engineering studies and operational experience in the 12 years
since the Reed Report was wriuen.
The purpose of this review was to place these issues in a 1987 perspective
to ensure that the NRC Staff truly had been aware of all safety issues discussed
within the report and that the issues were either resolved or programs were under
way to address those issues not yet resolved.
This review produced three separate conclusions:
(1) The Reed Report does not identify any matters that would support a
need to curtail the operation of any GE boiling water reactor plants
now licensed.
(2) The Reed Report does not identify any new safety issues of which
the Staff was unaware.

6 GeMral Electric Co.

II.

NRC, 750 F.2d 1394 (71h Cir. 1984).

809

(3) Although certain issues addressed by the Reed Report are still being
studied by the NRC and industry, there is no basis for suspending
plant operations while those issues are being resolved.
Since knowledge of the Reed Report became public in 1987, the Staff
has addressed numerous congressional and private inquiries as to the impact
of the issues raised in the report on public health and safety. As stated
previously, the Reed Report did not raise any new issues of which the Staff
was unaware. Further, corrective actions either had been implemented or were
being implemented to resolve those issues. The Petitioner has not presented any
evidence or any new issues identified by the Reed Report of which the Staff
is unaware, nor has the Petitioner presented any evidence calling into question
the adequacy of the corrective actions implemented since the Reed Report was
issued. On this basis, therefore, the Petitioner's request is denied.
D.

Economic Issues

Insofar as Petitioner asks for relief because of "economic problems" or
"massive cost overruns during construction as a result of design problems," the
NRC is without jurisdiction to grant relief. The NRC has authority to govern
any activity authorized pursuant to the Atomic Energy Act of 1954, as amended,
in order to protect health and to minimize danger to life or property. Because
economic problems and cost overruns raise no threat to public health and safety,
they do not provide the NRC with a basis on which to act. Accordingly, insofar
as Petitioner bases her request on economic or cost considerations, the Petition
is denied.

IV.

CONCLUSION

The Petitioner seeks the institution of a show-cause proceeding pursuant to 10
C.F.R. § 2.202 to modify or revoke the operating license of all BWR facilities.
Failing that, the Petitioner seeks, without specificity, to "fix" all BWR facilities.
The institution of proceedings pursuant to 10 C.F.R. § 2.202 is appropriate
only where substantial health and safety issues have been raised See Consolidated Edison Co. of New York (Indian Point, Units I, 2, and 3), CLI-7S-8, 2
NRC 173 (1975), and Washington Public Power Supply System (wpPSS Nuclear Project No.2), 00-84-7, 19 NRC 899,923 (1984). This is the standard
that I have applied to the concerns raised by the Petitioner in this Decision to
determine whether enforcement action is warranted.
For the reasons discussed above, I conclude that no substantial health and
safety issues have been raised by the Petitioner. Accordingly, the Petitioner's
request for action pursuant to 10 C.F.R. § 2.206 is denied.
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As provided in 10 C.P.R. § 2.206(c), a copy of this Decision will be filed with
the Secretary of the Commission for the Commission's review. The Decision
will become final action of the Commission twenty-five (25) days after issuance
unless the Commission on its own motion institutes review of the Decision
within that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 4th day of December 1989.
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MISSISSIPPI POWER & umIT COMPANY
REQUEST RlR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. 50416;
DD-89-9, 30 NRC 791 (1989)
NEBRASKA PUBUC POWER DISTRICT
REQUEST RlR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. S0-298;
DD-89-9, 30 NRC 791 (1989)
NIAGARA MOHAWK POWER CORPORATION
REQUEST RlR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos. 50-220,
50410; DD-89-9, 30 NRC 791 (1989)
NORTIIEAST UTIIlTIES
REQUEST RlR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. 50-245;
DD-89-9, 30 NRC 791 (1989)
NOlmIERN STATES POWER COMPANY
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Hearing Request); Docket
No. 30-OS004-MLA (ASLDP No. 9O-599-01-ML) (Byproduct Material License No. 22-08799.()2);
LBP-89-30, 30 NRC 311 (1989)
REQUEST RlR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. S0-263;
DD-89-9, 30 NRC 791 (1989)
OIA INVESTIGATION
INTERNAL NRC INVESTIGATION; ORDER; Docket No. OIA-89-02; CU·89-11, 30 NRC 11 (1989)
PACIFIC GAS AND ELECfRIC COMPANY
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Dismissing Proceeding);
Docket No.. SO-27S-0LA, S0-323-0LA (ASLDP No. 89-586..02-0LA) (Remand Concerning Zircaloy
Fire; Adequacy or Supplemental Environmental Aueasment); LBP-89-20, 30 NRC 6S (1989)
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PENNSYLVANIA POWER & umrr COMPANY
REQUEST IUR ACllON; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos. So.387,
So.388; D1).89·9, 30 NRC 791 (1989)
PHILADELPHIA ElECTRIC COMPANY
OPERATING UCENSE; MEMORANDUM AND ORDER (Terminating Proceeding); Docket
Nos. So.3S2·0l.. So.3S3·0L (ASLBP No. 89·S87·03·0L-R); LBp·89·22, 30 NRC 137 (1989)
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. So.3S2·0L-2, So.3S3·0L-2;
CU·89·IO, 30 NRC 1 (1989); LBP·89·19, 30 NRC SS (1989); CU·89·17, 30 NRC lOS (1989);
LBP·89·24, 30 NRC IS2 (1989)
OPERATING UCENSE; ORDER RESPONDING TO UMERICK ECOLOGY ACllON'S MarION
FOR RECONSIDERATION; Docket NOI. So.3S2·0L-2, So.3S3'()L-2 (Sc:vere-Accidmt·Mitigltion
Design Alternatives); CU·89·IS, 30 NRC 96 (1989)
REQUEST IUR ACllON; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos. So.277,
So.278, So.352; D1).89·9, 30 NRC 791 (1989)
POWER AUIlIORlTY OF TIlE STATE OF NEW YORK
REQUEST IUR ACllON; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. So.333;
D1).89-9, 30 NRC 791 (1989)
PUBUC SERVICE COMPANY OF NEW HAMPSIllRE, et at
OPERATING UCENSE; DECISION; Docket Nos. S0443·0L, SQ.444·0L (oosite Emergmcy Planning
Issues); ALAB·920, 30 NRC 121 (1989)
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. S0443·0L, S0444·0L (oosite
Emergency Planning Issues); ALAB·922, 30 NRC 247 (1989)
OPERATING UCENSE; DECISION; Docket Nos. S0443·0L, S().4.44.0L (OOlite Emergmcy Planning
Issues); ALAB·924, 30 NRC 331 (1989)
OPERATING UCENSE; ORDER; Docket Nos. S0443'()L, SQ.444.()L; CU·89·19, 30 NRC 171 (1989)
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. S0443·0L, SQ.444·0L (oosite
Emergency Planning Issues); CU·89·20, 30 NRC 231 (1989)
OPERATING UCENSE; MEMORANDUM AND ORDER (Denying Intervenors' Motions to Admit
Low·Power Testing Contentions and Bases or to Reopen !he Record, and Requests for Hearing);
Docket NOI. S0443·0L, S().4.44.0L (ASLBP No. 82-471.()2'()L) (Offsite Emergency Planning);
LBP·89·28, 30 NRC 271 (1989)
OPERATING UCENSE; PARTIAL INITIAL DECISION (Seabrook Plan for Massachusetts Communities
and 1988 FEMA Graded Exercise); Docket Nos. S0443·0L, S().4.44.0L (ASLBP No. 82-471'()2·0L)
(oosite Emergency Planning Issues); LBP·89·32, 30 NRC 375 (1989)
OPERATING UCENSE; MEMORANDUM SUPPLEMENIlNG LBP·89·32; Docket Nos. S0443·0L,
S().4.44.0L (ASLBP No. 82-471·02·0L) (Offsite Emergency Planning Issues); LBP·89·33, 30 NRC
656 (1989)
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. S0443·0L, SQ.444·0L (Offsite
Emergency Planning Issues); LBP.89·36, 30 NRC 704 (1989)
OPERATING UCENSE; MEMORANDUM AND ORDER (Ruling on Motions Regarding Onsite
Exercise); Docket Nos. S0443·0L; LBP·89·38, 30 NRC 725 (1989)
PUBUC SERVICE ElECTRIC & GAS COMPANY
REQUEST IUR ACllON; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206: Docket No. So.3S4:
D1).89-9, 30 NRC 791 (1989)
ROCKWELL INTERNATIONAL CORPORATION
MATERIALS UCENSE RENEWAL; MEMORANDUM AND ORDER; Docket No. 7o.2S (Special
Nuclear Material license No. SNM·21) (license Renewal); ALAB·92S, 30 NRC 709 (1989)
MATERIALS UCENSE RENEWAL; MEMORANDUM AND ORDER (Scheduling): Docket No. 7o.2S
(ASLBP No. 89-S94-01·ML) (Special Nuclear Material license No. SNM·21) (Request to Rmew for
10 Years); LBP·89-27, 30 NRC 265 (1989)
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MATERIALS UCENSE RENEWAL; MEMORANDUM AND ORDER (Completeness of the Hearing
File in Subpart L Proceedings); Docket No. 7(}'2S (ASLBP No. 89-S94-01-ML) (Special Nuclear
Materia1 License No. SNM-21) (Request to Renew for 10 Yean); LBP-89-29, 30 NRC 299 (1989)
MATERIALS UCENSE RENEWAL; MEMORANDUM AND ORDER (Memorandum from Gregory
P. Yuhas or November IS, 1989); Docket No. 7(}'2S (ASLBP No. 89-S94-01-ML) (Request to Renew
to October 1990); LBP-89-37, 30 NRC 706 (1989)
RODGER W. EU.INGWOOD
REACfOR OPERATOR UCENSE; INTI1AL DECISION; Docket No. SS-20449 (ASLBP
No. 89-S88'()I-Sp); LBP-89-2I, 30 NRC 68 (1989)
TENNESSEE VAllEY AUfHORITY
REQUEST RlR ACIlON; DIRECfOR'S DECISION UNDER 10 C.F.R. 12206; Docket NOlI. S(}'2S9,
S(}'260, S(}'296; D0-89-9, 30 NRC 791 (1989)
U.S. DEPARfMENT OF ENERGY and NATIONAL AERONAUTICS AND SPACE ADMINISTRATION
REQUEST RlR ACIlON; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; D0-89-7, 30 NRC
21S (1989)
VERMONT YANKEE NUCLEAR POWER CORPORATION
OPERATING UCENSE AMENDMENT; DECISION; Docket No. S(}'271-0LA (Spent Fuel Pool
Amendment); ALAB-919, 30 NRC 29 (1989)
REQUEST RlR ACIlON; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; Docket No. S(}'271;
D0-89-9, 30 NRC 791 (1989)
WASHINGTON PUBUC POWER SUPPLY SYSTEM
REQUEST RlR ACIlON; DIRECfOR'S DECISION UNDER 10 C.F.R. 12206; Docket No. S(}'397;
D0-89-9, 30 NRC 791 (1989)
WRANGLER lABORATORIES, LARSEN lABORATORIES, ORION CHEMICAL COMPANY, and
JOHN P. LARSEN
SHOW CAUSE; INTI1AL DECISION; Docket No. 9999004 (ASLBP No. 89-S82'()I-SC) (General
License Authority of 10 C.F.R. §40.22) (EA 97-223); LBP-89-39, 30 NRC 746 (1989)
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Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), LBP·89·11 , 29 NRC 306, 311 n.9
(1989)
status u prevailing party for purpose of recovering litigation fees and costs; LBP·89·39, 30 NRC 761 n.18
(1989)
AI.bama Power Co. (Joseph M Farley Nuclear Plant, Units I and 2), ALAB·182, 7 AEC 210, 212, remanded
on other grounds, CU·74-12, 7 AEC 203, 213 (1974)
standard for application of res judicata or collateral estoppel; ALAB·924, 30 NRC 359 n.ll1 (1989)
Alabama Power Co. (Joseph M Farley Nuclear Plant, Units I and 2), ALAB·182, 7 AEC 210, 216 (1974)
applicability of res judicata in administrative proceedings where there are changed circumstances;
. LBP·89·28, 30 NRC 275 (1989)
Alfted 1. Morabito (Senior Operator Ucense for Beaver Valley Power Station, Unit I), LBp·8S·10, 27 NRC
417, I I modified, LBP·88.16, 27 NRC 583, vacated as moot, CIl.88-4, 28 NRC 5 (1988), reconsideration
denied, CIl·89-16, 30 NRC 103 (1989)
authority of administrative law judge to grant or reinstate a reactor operator', license; ALAB·923, 30
NRC 263 n.3 (1989)
Appeal of Public Service Co. of New Hampshire, 125 NlL 46,480 A.2d 20 (1984)
interpretation of .tatutes according to their plain language; ALAB·920, 30 NRC 132 (1989)
Baltimore Gas and Electric Co. v. Natural Resources Defeme Council, Inc., 462 U.s. 87, 99 n.12 (1983)
Commission right to decline to adopt Council on Environmental Quality regulations; ALAB·919, 30 NRC
44 n.17 (1989)
Calvert Cliff. Coordinating Committee, Inc. v. AEC,449 F.2d 1109, 1119 noll (eA.D.C. 1971)
role of presiding officer in asking questions; LBP·89·29, 30 NRC 304 (1989)
Carolina Power and Ught Co. (Shearon Hurls Nuclear Power Plant), ALAB.837, 23 NRC 525, 533·34 (1986)
.cope of information and argument to be included in appellate briefs; ALAB·921, 30 NRC 181 (1989)
Carolina Power and Ught Co. (Shearon Hams Nuclear Power Plant), ALAB·837, 23 NRC 525, 540-42 (1986)
.cope of licensing board review of a contention's basis for purpose of determining admissibility;
ALAB·919, 30 NRC 49 (1989)
Carolina Power and Ught Co. (Shearon Harris Nuclear Power Plant), ALAB·843, 24 NRC 200, 204 (1986)
scope of information and argument to be included in appellate briefs; ALAB·92I, 30 NRC 181 (1989)
Carolina Power and Ught Co. (Shearon Harris Nuclear Power Plant), ALAB·852, 24 NRC 532, 546 (1986)
requirements for emergency notification airen testing; LBP·89·36, 30 NRC 704-05 (1989)
Carolina Power and Ught Co. (Shearon Hurls Nuclear Power Plant), ALAB·856, 24 NRC 802, 805 (1986)
scope of information and argument to be included in appellate briefs; ALAB·921, 30 NRC 181 (1989)
Carolina Power and Ught Co. (Shearon Harris Nuclear Power Plant), CIl·86-24, 24 NRC 769, 774·75 (1986),
aff'd sub nan. Eddleman v. NRC, 825 F.2d 46 (4th Cir. 1987)
hearing rights on exemption requests; CU·89·2I, 30 NRC 328, 330 (1989)
Carolina Power and Ught Co. (Shearon Hams Nuclear Power Plant, Units 1,2, 3, and 4), CIl·8~12, II NRC
514,516 (1980)
board authority to direct.taff in performance of its administrative functions; ALAB·92S, 30 NRC 721·22
(1989)

I·S

LEGAL CITATIONS INDEX
CASES

Cincinnati Gu and Elecui.c Co. (William lL Zimmer Nuclear Power Statim, Unit I), ALAB-727, 17 NRC 760
(1983)
adequacy of Seabmok evacuation time estimates; LBP-89-32, 30 NRC 435 (1989)
Cincinnati Gu and Electric Co. (William IL Zimmer Nuclear Power Statim, Unit I), ALAB-727, 17 NRC 760,
765 (1983)
objective of emergency planning; ALAB-922, 30 NRC 259 n.S4 (1989)
Cincinnati Gu and Electric Co. (William H. Zimmer Nuclear Power Statim, Unit I), ALAB-727, 17 NRC 760,
770 (1983)
rtandanI for evacuation time estimates; LBP-89-32, 30 NRC 415 (1989)
Cincinnati Gu and Electric Co. (William H. Zimmer Nuclear Power Statim, Unit I), ALAB-727, 17 NRC 760,
770-71 (1983)
effect of preparatim time for advanced life ,upport patients m evacuation time estimates; ALAB-924, 30
NRC 350 (1989)
City of West OUcago v. NRC, 701 F.2d 633, 645 (7th Or. 1983)
intervention in informal proceedings; LBP-89-23, 30 NRC 144 (1989)
Oeveland Electric illuminating Co. (Perry Nuclear Power Plant, Unitr 1 and 2), ALAB-443, 6 NRC 741,
751-52 (1977)
discretionary decisim of licensing board to admit a report into evidence; LBP-89-29, 30 NRC 305 (1989)
Oeveland Electric illuminating Co. (Perry Nuclear Power Plant, Unitr 1 and 2), ALAB-443, 6 NRC 741, 752
(1977)
discovery by presiding officer in materials licenJe renewal proceedings; ALAB-92S, 30 NRC 719 (1989)
Oeveland Electric illuminating Co. (Perry Nuclear Power Plant, Unitr 1 and 2), ALAB-675, 15 NRC 1105,
1113 (1982)
licensing board', discovery actions in informal proceeding as grounds for appellate interlocutory review;
ALAB-92S, 30 NRC 713 (1989)
Oeveland Electric illuminating Co. (Perry Nuclear Power Plant, Unitr 1 and 2), LBP-83-3, 17 NRC 59 (1983)
board denial of motion for rummary dispositim even though intervenon failed to respond; LBP-89-29, 30
NRC 306 n.17 (1989)
Coalition for the Environment v. NRC, 795 F.2d 168, 175 (D.c. Cir. 1986)
effect of gnnt of full-power operating license m applicant', financial qualifications; CLI-89-2O, 30 NRC
242 (1989)
Combustim Engineering, Inc. (Hematite roel Fabrication Facility), LBP-89-31, 30 NRC 320 (1989)
IeSpoIISibility of presiding officer to approve lCll!ement agreements; ALAB-92S, 30 NRC 721 (1989)
Commonwealth Edison Co. (Byron Nuclear Power Station, Unitr 1 and 2), LBP-84-2, 19 NRC 36,210-12
(1984)
delegation of UlImIolved rarely woes to ,taff for posthearing resolutim; LBP-89-33, 30 NRC 657 (1989)
Conaolidated Edison Co. of New Yorlc (Indian Point, Unit 2), CLI-74-23, 7 AEC 947, 951-52 (1974)
delegation of unresolved rarely isaues to Ilaff for posthearing resolution; LBP-89-33, 30 NRC 657 (1989)
Consolidated Edison Co. of New Yom (Indian Point, Unit 2), LBP-82-25, 15 NRC 715, 734-36 (1982)
basis for Ilanding of organizations that have no members; LBP-89-30, 30 NRC 313 (1989)
Conaolidated Edison Co. of New Yom (Indian Point, Unitr 1,2, and 3), CLI-75-8, 2 NRC 173, 176 (1975)
circumstances appropriate for institution of ,how-cause proceedings; D0-89-5, 30 NRC 83 (1989);
D0-89-6, 30 NRC 165 (1989); D0-89-8, 30 NRC 228 (1989); D0-89-9, 30 NRC 810 (1989)
Consumen Power Co. (Big Rock Point Plant), ALAB-72S, 17 NRC 562, 564-66 (1983)
appeal board approval of 1icenaing board', qoestiming of liCenJee; LBP-89-29, 30 NRC 307 (1989)
Conaumen Power Co. (Big Rock Point Plant), LBP-82-97, 16 NRC 1439 (1982), Vlcated and mnanded on
other grounds, ALAB-72S, 17 NRC 562 (1983)
appropriate Ilage of proceeding for board quertiona to parlier; ALAB-92S, 30 NRC 720 (1989)
licensing board dccisim bared on extenaive questioning of lic:ensee; LBP-89-29, 30 NRC 307 (1989)
Conaumen Power Co. (Midland Plant, Units 1 and 2), ALAB-691, 16 NRC 897, 908 (1982), review declined,
CLI-83-2, 17 NRC 69 (1983)
issues excluded fran lUI rponte review; ALAB-923, 30 NRC 263 (1989)
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Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-82-35, 15 NRC 1060, 1066 n.21 (1982)
licensing board authority to determine whether a revocation order should rustaincd; LBP-89-39, 30 NRC
758 (1989)
Consumers Power Co. (Palisades Nuclear Plant), LBP-79-20, 10 NRC 108, 112-13 (1979)
or8anizational participation in informal NRC Proceedin8s; LBP·89-23, 30 NRC 149 (1989)
F.2d 972, 975 (D.c. Cit. 1985)
Cuomo v. NRC,
environmental impacts of low-power operations; CU-89-10, 30 NRC 6 n.3 (1989)
D.C. Federation of Civic Auoc. v. Volpe, 459 F.2d 1231 (D.C. Cir. 1972), cert. denied, 405 u.s. 1030 (1972)
standard for disqualification where there is congressional pressure for disqualification; CU·89·14, 30 NRC
92 (1989)
David W. Held (Senior Reactor Operator License for Beaver Valley Power Station, Unit I), LBP·88·22, 28
NRC 176 (1988)
authority of administrative law judge to grant or reinstate. reactor operator's license; ALAB·923, 30
NRC 263 n.3 (1989)
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-469, 7 NRC 470, 471 (1978)
support required for assertions of licensing board emir; ALAB-924, 30 NRC 340 n.11 (1989)
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-470, 7 NRC 473, 474-75 &. n.l (1978)
individual standing bued on interests of another person or organization; CU·89·2I, 30 NRC 329 (1989)
Detroit Edison Co. (Enrico Fermi Atomie Power Plant, Unit 2), ALAB·709, 17 NRC 17,22 (1983)
exception to proscription against nising new issues on appeal; ALAB·924, 30 NRC 358 (1989)
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP·78·37, 8 NRC 575, 583 (1978)
demonstntion of organization" standing to participate on behalf of one of its membera; LBP·89-23, 30
NRC 149 (1989)
Detroit Edison Co. (Greenwood Energy Center, Units :2 and 3), ALAB·22S, 8 AEC 379, 380 (1974)
affidavit support required of disqualification motions; CU.89·14, 30 NRC 91 (1989)
Duffield v. Charleston Area Medical Center, Inc., 503 F.2d 512 (4th Cir. 1974)
source of bias and prejudice that will disqualify presiding officers; CU·89·14, 30 NRC 91 (1989)
Dulce Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB·355, 4 NRC 397, 413, reconsidention
denied, ALAB·359, 4 NRC 619 (1976)
scope of information and argument to be included in appellate briefs; ALAB·921 , 30 NRC 181 (1989)
Dulce Power Co. (Cstawba Nuclear Station, Units 1 and 2), ALAB·687, 16 NRC 460, 464-65 (1985), rev'd in
put on other grounds, CU·83·19, 17 NRC 1041 (1983)
appc11ate interlocutory review of licensin8 board ru1in8 insofar as it inlClprets the Rules of Pnctice;
ALAB·92S, 30 NRC 713 n.1 (1989)
Dulce Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB·687, 16 NRC 460, 469 (1982)
basis for interpretation of regulations; LBP·89·38, 30 NRC 745 (1989)
Dulce Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB·813, 22 NRC 59,85 (1985)
determination of. petitioner" ability to contribute to • IOUIId record; ALAB·919, 30 NRC 41 n. 9 (1989)
Dulce Power Co. (Cstawba Nuclear Station, Units 1 and 2), ALAB·82S, 22 NRC 785, 790 (1985)
scope of licensing board jurisdiction; LBP·89·19, 30 NRC 58 (1989)
Dulce Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB·82S, 22 NRC 785, 791·92 (1985)
jurisdiction to consider challenges to onsite emergency exercise; LBP·89·38, 30 NRC 742 n.10 (1989)
Dulce Power Co. (Cstawba Nuclear Station, Units 1 and 2), CU.83·19, 17 NRC 1041 (1983)
standards to be satisfied where contention is late·filed and record is closed; LBP.89-28, 30 NRC V8
(1989)
Dulce Power Co. (Catawba Nuclear Station, Units 1 and 2), CU·83·19, 17 NRC 1041, 1046-47 (1983)
deadline for filing contentions; ALAB-919, 30 NRC 40 (1989)
Dulce Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-75·34, 1 NRC 626, 6S5 (1975)
board obligation to ensure that the record contains .uflicient information on which to base. conclusion;
LBP·89-29, 30 NRC 306 n.17 (1989)
Dulce Power Co. (Cherokee Nuclear Station, Units I, 2, and 3), ALAB-482, 7 NRC 979, 981 n.4 (1978)
prcocdential effect of unrcviewed licensing board cone!usions; ALAB·92S, 30 NRC 719·20 (1989)

m
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Duquesne Light Co. (Beaver Valley Power Station, Units I and 2), ALAB-I72, 7 AEC 42, 43 n.2 (1974)
affidavit support mJUin:d of disqualificatim motions; CU-89-14, 30 NRC 91 (1989)
Eddleman v. NRC, 825 F.2d 46, 48, SO (4th Cit. 1987)
hearing rights m immediate effectiveness reviews; CU-89-17, 30 NRC 109, 110 (1989)
EEOC v. Trabucco, 791 F.ld 1,4 (1st CU_ 1986)
essential principle of stare decisis; ALAB-924, 30 NRC 359 (1989)
General Electric Co_ (GE Test Reactor, Vallecitos Nuclear Center), IJ3P-79-28, 10 NRC 578 (1979)
intervention by a legislator on behalf of unnamed constituents; IJ3P-89-23, 30 NRC 145 (1989)
General Public Utilities Nuclear Corp. (Three Mile Island Nuclear Statim, Unit I), ALAB-881, 26 NRC 465,
473 (1987)
weight given to licensing board findings during appellate review process; ALAB-92I, 30 NRC 182 (1989)
General Public Utilities Nuclear Corp. (Three Mile Island Nuclear Statim, Unit I), ALAB-88I, 26 NRC 465,
473 & nn.30-31 (1987)
no basis found for reversal of licensing board m harmless error; ALAB-924, 30 NRC 367 (1989)
General Public Utilities Nuclear Corp. (Three Mile Island Nuclear Statim, Units I and 2; Oyster Creek Nuclear
Generating Station), CU-8S-4, 21 NRC 561, 563 (1985)
use of 2.206 procedures IS a vehicle for recmsideration; D0-89-8, 30 NRC 225 (1989)
Georgia Power Co. (Vogtle Electric Generating Plant, Units I and 2), ALAB-872, 26 NRC 127, 136 (1987)
scope of licensing boud review of a contention's hlsis for purpose of determining admissibility;
ALAB-919, 30 NRC 49 (1989)
GUARD v_ NRC, 753 F_2d 1144, 1149 (D.C. Cit_ 1985)
ad hoc implementatim of sheltering options; ALAB-924, 30 NRC 371 (1989)
Gulf Oil Corp. v_ FPC, 563 F.ld 588, 610-12 (3d Cu. 1977), cert. denied, 434 U_S. 1062 (1978)
enforcement of administrative subpoenas in face of congressional pressure; CU-89-14, 30 NRC 93 (1989)
Gulf Oil Corp. v_ FPC, 563 F_ld 588, 612 (3d Cu. 1977), cert. denied, 434 U.S. 1062 (1978)
assumptim that Commissioners are capable of administrative fairness; CU-89-14, 30 NRC 93 n.6 (1989)
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB-I83, 8 AEC 222. 226 (1974)
standing based m proximity to plant in hearings on exemptim Jequests; CU-89-2I, 30 NRC 329 (1989)
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), IJ3P-75-IO, I NRC 246, 248 (1975)
adequacy of design of special-needs survey for precmergency planning; IJ3P-89-33, 30 NRC 665 (1989)
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), IJ3P-84-5I, 20 NRC 1478 (1984)
Canmission policy to dismiss proceedings on basis of settlement agreements; IJ3P-89-24, 30 NRC ISS
(1989)
Houston Lighting and Power Co. (AlIens Creek Nuclear Generating Station, Unit I), ALAB-S35, 9 NRC 377,
390-96 (1979)
demonstratim of organizatim" standing to participate m behalf of one of its members; IJ3P-89-23, 30
NRC 149 (1989)
Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station, Unit I), ALAB-535, 9 NRC 377,
394-400 (1979)
,tanding based m an organizatim', authorization for an individual to represent it; CU-89-2I, 30 NRC
329 (1989)
Houston Lighting and Power Co. (AlIens Creek Nuclear Generating Station, Unit I), ALAB-S90, II NRC 542,
547-49 (1980)
basis with specificity determinations for admissim of contentions; ALAB-919, 30 NRC 48 (1989)
Houston Lighting and Power Co. (South TexIS Project, Units I and 2), ALAB-381, 5 NRC 582, 590-91, 593
(1977)
jurisdiction where final .geney action has been taken m low-power license that encomplSses ,ubject
matter of contention; LBP-89-28, 30 NRC 274 (1989)
Houston Lighting and Power Co. (South TexIS Project, Units I and 2), ALAB-S49, 9 NRC 644, 646-47 (1979)
organizatimal participation in informal NRC proceedings; LBP-89-23, 30 NRC 148-49 (1989)
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Houston Lighting and Power Co. (South TexIS Project, Units 1 and 2), ALAB-S49, 9 NRC 644, 64849 (1979)
late-filing .tatus DC petitions filed by organization that enlisted members .Cter time Cor filing intervention
petitions had expired; LBP-89-2S, 30 NRC 190 (1989)
Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), Cll-82-9, 15 NRC 1363, 1365 (1982)
.ourcc DC disqualifying bias and prejudice; Cll-89-14, 30 NRC 91 (1989)
Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 448 n.3 (1979)
late-filing .tatus DC petitions filed by organization that enlisted members aCter time Cor filing intervention
petitions had expired; LBP-89-2S, 30 NRC 190 (1989)
Isbrandtsen Co. v. United States, 96 F. Supp. 883, 892 (S.D.N.Y. 1951), aIT'd by equally divided court sub
nom. AIS.1. Ludwig Mowincke15 Rederi v. Isbrandtsen Co., 342 U.S. 950,72 S. Ct. 623, 96 L. Ed. 706
(1952)
role of presiding officer in asking questioos; LBP-89-29, 30 NRC 304 (1989)
Koniag, Inc., Village oCUya1c v. Andrus, 580 F.2d 601 (D.c. Cir.), cert. denied, 439 U.S. 1052 (1978)
standard Cor disqualificatioo where there is coogressiooal pressure Cor disqualification; Cll-89-14, 30 NRC
92 (1989)
Limerick Ecology Aruoo, Inc. v. NRC, 869 F.2d 719 (3d Cir. 1989)
error in dismissal of aevere-accident-mitigatioo design alternative contention; Cll-89-10, 30 NRC 3 (1989)
violatioo of NEPA by Cailing to adequately consider scven>accident-mitigatioo design alternatives;
LBP-89-19, 30 NRC 57 (1989)
Limerick Ecology Aruoo, Inc. v. NRC, 869 F.2d 719, 739 (3d Cir. 1989)
NEPA rule DC reason Cor consideration of remote and speculative cvents; ALAB-919, 30 NRC 44 (1989)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-m, 20 NRC 21, 34-35 (1984)
threshold Cor disqualification on grounds DC bias; Cll-89-14, 30 NRC 92 n.5 (1989)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-832, 23 NRC 135, lSI-52 (1986),
aff'd in part and rev'd in part, Cll-87-12, 26 NRC 383 (1987)
school personncl role in emergency evacuatioos; ALAB-924, 30 NRC 343 (1989)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-900, 28 NRC 275 (1988)
in!etpretatioo DC "Cun-participation exercise" relative to utility-apoosored emergency respoose plan;
LBP-89-32, 30 NRC 615 (1989)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-900, 28 NRC 275, 285-87 (1988)
comprehensiveness oC emergency exercises; LBP-89-38, 30 NRC 728 (1989)
litigability of scope DC emergency exercise; LBP-89-33, 30 NRC 675 (1989)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-900, 28 NRC 275, 286 (1988)
adequacy DC test of special-Cacility transportation providers; LBP-89-32, 30 NRC 619 (1989)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-900, 28 NRC 275, 290 (1988)
.tatus accorded to FEMA guidance Cor implementation DC emergency planrting atandards; LBP-89-32, 30
NRC 392-93 (1989)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-903, 18 NRC 499 (1988)
Cundamentall1aw .tandard Cor litigating cootentioos; Cll-89-19, 30 NRC 174 n.5 (1989)
Cundamentall1aw .tandard Cor litigation of emergency-exercise-related issues; LBP-89-32, 30 NRC 493
(1989); LBP-89-33, 30 NRC 675 (1989); LBP-89-38, 30 NRC 726 (1989)
in!etpretatioo DC "fun-participation exercise" relative to utility-apoosored emergency respoose plan;
LBP-89-32, 30 NRC 615 (1989)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-903, 28 NRC 499, 50S (1988)
"Cundamentall1aw" atandard for reopening a record; LBP-89-28, 30 NRC 273 (1989)
intetpretatioo oC "fundamentalllaw" in emergency reapoose plan; LBP-89-32, 30 NRC 457 (1989)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-903, 28 NRC 499, 507 (1988)
weight given to FEMA findings on adequacy of a utility-sponsored emergency plan; LBP-89-32, 30 NRC
388 (1989)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-903, 28 NRC 499, 507-08 (1988)
weight oC FEMA findings on adequacy oC emergency exercises in absence DC deficiency rating;
LBP-89-32, 30 NRC 628 (1989)
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Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-905, 28 NRC SIS (1988)
adequacy of reception centeJs for evacuees; ALAB-924, 30 NRC 352 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-907, 28 NRC 620 (1988)
evidence teqUired to support disqualification motions; CU-89-14, 30 NRC 91 (1989)
Loog Island Lighting Co. (Sh=ham Nuclear Power Station, Unit I), ALAB·911, 29 NRC 247, 250 (1989)
appellate lUI sponte ~ew of licensing board', decision to reinstate RO license; ALAB-923, 30 NRC
263-64 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU·84-9, 19 NRC 1323, 1326 (1984)
environmental analysis requirements for issuance of a low-power license; CU-89-IO, 30 NRC 5 n3 (1989)
Loog Island Lighting Co. (Sh=ham Nuclear Power Station, Unit I), CU-84-20, 20 NRC 1061 (1984)
responsibility for deciding disqualification motions; CU-89-18, 30 NRC 169 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-84-20, 20 NRC 1061, 1078 n.46
(1984)
standard for disqualification; CU-89-14, 30 NRC 91 (1989)
Loog Island Lighting Co. (Sh=ham Nuclear Power Station, Unit I), CU·86-11, 23 NRC 577, 581 (1986)
"fundamental lIaw" atandard for litigating issues arising late in • proceeding; LBP-89-28, 30 NRC 279
(1989)
Loog Island Lighting Co. (Sh=ham Nuclear Power Station, Unit I), CU-86-11 , 23 NRC 577, 581 (1986)
"fundamentall1aw" standard for reopening a record; LBP-89-28, 30 NRC Z13 (1989)
"fundamental lIaw" atandard for litigating emergency exercise contentions; LBP-89-38, 30 NRC 730
(1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-86-13, 24 NRC 22 (1986)
risIc-based, dose reduction/consequence analysis as basis for reasonable assurance finding: ALAB-922, 30
NRC 249 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-86-13, 24 NRC 22, 29,31 (1986)
assumption of best-efforts response by governmental entitics who refuse to participate in emergency
planning: LBP-89-32, 30 NRC 455 n.35 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-86-13, 24 NRC 22, 30 (1986)
adequacy of Seabrook evacuation time estimates; LBP-89-32, 30 NRC 435 (1989)
certification of question on "reasonable and feasible dose reductions"; ALAB-924, 30 NRC 339 (1989)
intctprct.ttion of "reasonable and feasible dose livings"; LBP-89-32, 30 NRC 391, 493 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CU-87-5, 25 NRC 884, 888 (1987)
responsiveness of American Red Cross in absence of letter of agreement; LBP-89-32, 30 NRC 585 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-88-9, 28 NRC 567, 570 (1988)
posthearing resolution of emergency planning issues as means for breaking endlcss loop of litigation;
LBP-89-33, 30 NRC 674 (1989)
support required of request for exemption from emergency exercise requirements; CU-89-19, 30 NRC 173
(1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-89-I, 29 NRC 89, 93-94 (1989)
affidavit requirement for motions to reopen; LBP-89-38, 30 NRC 733 (1989)
standards for material supporting a motion to reopen; LBP-89-28, 30 NRC 284 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), LBP-85-12, 21 NRC 644, 724 (1985)
regulatory basis for applicants' provision of traffic guides at inception of an evacuation; LBP-89-32, 30
NRC 452 (1989)
standard for mobilization of emergency response to f.st-breaking general emergency; LBP-89-32, 30 NRC
464 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), LBP-85-3I, 22 NRC 410, 416-17, 420
(1985)
responsiveness of American Red Cross in absence of letter of agreement; LBP-89-32, 30 NRC 585 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), LBP-87-32, 26 NRC 479, 497 n.I8 (1987)
burden of proof for demonstrating adequacy of participation in exercise of utility-sponsored emergency
plan; LBP-89-32, 30 NRC 620 (1989)
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Loog Island Lighting Co. (Shoreham Nuclear Power Station. Unit I), LBP-88-13, Xl NRC 509, 523-24 (1988)
appropriate planning basis for decontamination and reception centers; A!.AB-924, 30 NRC 354 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station. Unit I), LBP-88-29, 28 NRC 637 (1988)
issuance of joint opinion where party requests disqualification of more than one member of a tribunal;
Cll-89-18, 30 NRC 170 (1989)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), LBP-88-29, 28 NRC 637, 639 (1988)
,tandard for disqualification; Cll-89-14, 30 NRC 91 (1989)
Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), A!.AB-732, 17 NRC 1076, 1103-04
(1983)
posthearing resolution of emergency planning issues; LBP.89-33, 30 NRC 658 (1989)
Louisiana Power and light Co. (Waterford Steam Electric Station, Unit 3), A!.AB-732, 17 NRC 1076, 1104
(1983)
degree of cc:mpletion of implementing procedures required for hrcasonable assurance" finding on
emergency planning; IJ3P-89-32, 30 NRC 400, 569 (1989)
Louisiana Power and light Co. (Waterford Steam Electric Station, Unit 3), A!.AB-732, 17 NRC 1076, 1107
(1983)
llatus of implementing details necessary for plan approval; ALAB-924, 30 NRC 372 0.194 (1989)
Louisiana Power and light Co. (Waterford Steam Electric Station, Unit 3), LBp-82-100, 16 NRC 1550, 1563,
1578 (1982)
degree of completion of implementing procedures required for hreasonable assurance" finding on
emergency planning; IJ3P-89-32, 30 NRC 569 (1989)
Maine Yankee Atc:mic Power Co. (Maine Yankee Atc:mic Power Station), ALAB-161, 6 AEC 1003, 1009
(1973)
"reasonable usunnce" as the regulatory equivalent of hadequate protceticn"; A!.AB-922, 30 NRC 256
0.42 (1989)
Massachusetts v. NRC, 878 F.2d 1516, 1521-22 (111 Cir. 1989)
hearing rights on license reinstatement; LBP-89-28, 30 NRC Xl6 (1989)
M .... chusetts v. United States, 856 F.2d 378 (III CU. 1988)
nature of Commission', emergency planning standards; A!.AB·922, 30 NRC 256 0.42 (1989)
Massachusetts v. United States, 856 F.2d 378, 383 (lst Cir. 1988)
assumption of best·efforts response by governmental entities who refuse to participate in emergency
planning; LBP-89-32, 30 NRC 455 n.35 (1989)
Methow Valley Citizens Council v. Regicnal ",rester, 833 F.2d 810, 816 (9th CU. 1987), rcv'd on other
grounds, 109 S. Cl. 1835 (1989)
cleanup costs considered in iliff final envircnmental.tatement for disposal of mill tailings; LBP-89-35, 30
NRC 692 0.29 (1989)
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), ALAB·698, 16 NRC 1290, 1298 (1982),
aff'g, LBP-81-59, 14 NRC 1211, 146().66 (1981)
status of FEMA findings as rebuttable presumption; ALAB·924, 30 NRC 358 (1989)
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit I), A!.AB-772, 19 NRC 1193, 1247 (1984),
rcv'd in part on other grounds, Cll-85-2, 21 NRC 282 (1985)
standard of practice expected of pro Ie intervenors; ALAB-921, 30 NRC 181 (1989)
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), ALAB-772, 19 NRC 1193, 1248 (1984)
appeal board approval of licensing board's requirement that licensee produce additicnal evidence;
IJ3P-89-29, 30 NRC 306 (1989)
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), ALAB-772, 19 NRC 1193, 1248 (1984),
rcv'd in part on other grounds, Cll·85-2, 21 NRC 282 (1985)
discovery by presiding officer in materials license renewal proceedings; A!.AB-925, 30 NRC 719 (1989)
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit I), Cll-80-16, 11 NRC 674, 675 (1980)
basis and specificity requirements for accident scenario contentions; ALAB-919, 30 NRC 44 (1989)
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit I), Cll-82-3I, 16 NRC 1236, 1238 (1982)
Iioensing board authority en enforcement matters; IJ3P-89-28, 30 NRC 277 (1989)
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Metropolitan Edison Co. (Iluec Mile Island Nuclear Station, Unit I), CIl-83-25, 18 NRC 327, 332 (1983)
showing necessary to establish standing in materials Iiccnsc amendment proeccdings; LBP-89-30, 30 NRC
313 (1989)
Metropolitan Edison Co. (Iluec Mile Island Nucleaf Station, Unit I), CIl-83-25, 18 NRC 327, 332-33 (1983)
standing concepts applied to intervention on exemption request; CIl-89-21, 30 NRC 329 (1989)
Metropolitan Edison Co. (Iluec Mile Island Nucleaf Station, Unit I), CIl-8S-S, 21 NRC S66, S69 (1985)
ltandan! for disq1l2lification when no extrajudicial conduct is present; CIl-89-14, 30 NRC 92 (1989)
Mississippi Power and Light Co. (Gnnd Gulf Nuclear Station, Unita 1 and 2), ALAB-704, 16 NRC 1725, 1730
(1982)
demonstration of extent to which a petitioner will assist in developing a 10Wld reconl; ALAB-919, 30
NRC 41 (1989)
Murphy v. 1IW1t, 4SS U.S. 478 (1982)
ltandan! fOf determining mootness of an issue; CU·89-14, 30 NRC 90 n.2 (1989)
New England Power Co. (NEP Units 1 and 2), CIl-77-14, S NRC 1323 (1977)
rulemaking on low-population zone emergency planning; ALAB-922, 30 NRC 250 (1989)
Niagara Mohawk Power Co,? (N"me Mile Point Nucleaf Station, Unit 2), ALAB-264, 1 NRC 347, 3S7 (197S)
weight given to licensing boon! findings during appellate review process; ALAB-921, 30 NRC 181 (1989)
Niagara Mohawk Power Co,? (Nine Mile Point Nuclear Station, Unit 2), LBP-83-4S, 18 NRC 213, 21S (1983)
showing necessary to establish standing in materials license amendment proeccdings; LBP·89-30, 30 NRC
313 (1989)
Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), ALAB-224, 8 AEC 244, 246
(1974)
threshold for disq1l2lification on grounds of bias; CIl-89-14, 30 NRC 92 n.5 (1989)
Northern Indiana Public Service Co. (Bailly Generating Station, Nucleaf-I), ALAB-303, 2 NRC 8S8, 867
(1975)
weight given to licensing hoan! findings during appellate review process; ALAB-921, 30 NRC 181 (1989)
Northern States Power Co. (Prairie Island Nucleaf Gen .... ting Plant, Unita 1 and 2), ALAB-244, 8 AEC 8S7,
864 (1974)
exception to proscription against nising new issues on appeal; ALAB-924, 30 NRC 3S8 (1989)
Oystershcll Alliance v. NRC, 800 F.2d 1201, 1206 (D.c. Cir. 1986)
effectiveness of full-power authorization pending resolution of administration appeals; CIl-89-17, 30 NRC
110 (1989)
hearing rights on immediate effectiveness reviews; CIl-89-17, 30 NRC 109 (1989)
Pacific Gas and Elcctrlc Co. (Diablo Canyon Nuclear Power Plant, Unital and 2), AlAB-728, 17 NRC 777,
809 (1983)
litigability of adequacy of Staff review; ALAB·92I, 30 NRC 186 (1989)
Pacific Gas and Elcctrlc Co. (Diablo Canyon Nucleaf Power Plant, Units 1 and 2), ALAB-880, 26 NRC 449,
454-62 (1987)
consideration of zircaloy cladding fire in E1S; ALAB-919, 30 NRC 37, 47 n.24 (1989)
Pacific Gu and Elcctrlc Co. (Diablo Canyon Nuclear Power Plant, Unital and 2), CIl·86-12, 24 NRC I, 12,
rev'd on olher grounds sub nem. San Luis Obispo Molhers for Peace v. NRC, 799 F.ld 1268 (91h Cir. 1986)
E1S ftlCjuircmenta for lpent fucl pool rerscking; ALAB-919, 30 NRC 42 (1989)
Pennsylvania Power and Light Co. (Sll5quehanna Steam Elcctrlc Station, Unita I and 2), ALAB-64I, 13 NRC
SSO, SS2 (1981)
appeal boanI rc.fusal to hear interlocutory appeal relating to hoanl questions; LBP-89-29, 30 NRC 30S
(1989)
Pennsylvania Power and Light Co. (Sll5quchanna Steam Elcctrlc Station, Units 1 and 2), ALAB·64I, 13 NRC
SSO, SS4 (1981)
discovery by presiding officer in materials liccnsc renewal proceedings; ALAB-92S, 30 NRC 719 (1989)
Pennsylvania Power and Light Co. (Susquehanna Steam Elcctrlc Station, Unita 1 and 2), ALAB·693, 16 NRC
9S2, 9SS-S7 (1982)
acope of information and argument to be included in appellate briefs; ALAB·92I, 30 NRC 181 (1989)
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Pmnsylwnia Power and Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB-693, 16 NRC
952, 956 n.6 (1982)
exception to proscription against nising new issues on appeal; ALAB-924, 30 NRC 358 (1989)
Philadelphia Electric Co. (Limericlc Genenting Statim, Units 1 and 2), ALAB-765, 19 NRC 645, 653-54
(1984), petition far review denied rub nom. Anthony v. NRC, 770 F.2d 1066 (3d Cir. 1985) (table)
basis and specificity requirements far accident acenario contentions; ALAB-919, 30 NRC 44 (1989)
Philadelphia Electric Co. (Limericlc Genenting Statim, Units 1 and 2), ALAB-804, 21 NRC 587, 592 & n.6
(1985)
specificity rc:quin:d when referring to documents that provide a cmtention', basis; ALAB-919, 30 NRC 48
(1989)
Philadelphia Electric Co. (Limericlc Generating Statim, Units 1 and 2), ALAB-808, 21 NRC 1595, 1600 (1985)
Staff verificatim of revised evacuatim time estimates; LBP-89-32, 30 NRC 436 (1989)
Philadelphia Electric Co. (Limericlc Generating Statim, Units 1 and 2), ALAB-819, 22 NRC 681 (1985)
evidence rc:quin:d to support disqualification motions; CLI-89-14, 30 NRC 91 (1989)
Philadelphia Electric Co. (Limericlc Generating Statim, Units I and 2), ALAB-819, 22 NRC 681, 693-94
(1985), aff'd in part and review otherwise declined, CLI-86-5, 23 NRC 125 (1986), mnanded in part on
other grronds sub nom. Limerick Ecology Arum, Inc. v. NRC, 869 F.2d 719 (3d Cir. 1989)
scope of licensing board review of a contention's basis for purpose of determining admissibility;
ALAB-919, 30 NRC 49 (1989)
Philadelphia Electric Co. (Limericlc Generating Statim, Units 1 and 2), ALAB-819, 22 NRC 681, 709-10
(1985), aff'd in part and review otherwise declined, CLI-86-5, 23 NRC 125 (1986)
weight given to FEMA guidance on implementing emergency planning regulations; LBP-89-32, 30 NRC
624 (1989)
Philadelphia Electric Co. (Limericlc Generating Statim, Units 1 and 2), ALAB-819. 22 NRC 681, 713 (1985),
review declined, CLI-86-5, 23 NRC 125 (1986)
weight given to an emergency planning deficiency, based on the probability that the plan will ever be
used; ALAB-924, 30 NRC 371 (1989)
Philadelphia Electric Co. (Limericlc Generating Statim, Units 1 and 2), ALAB-819, 22 NRC 681, 718 (1985),
arr'd in part and review aherwise declined, CLI-86-5, 23 NRC 125 (1986), mnanded in part on other
grounds rub nom. Limericlc Ecology Action, Inc. v. NRC, 869 F.2d 719 (3d Cir. 1989)
reliance by expert witness on analyses performed by ahers; ALAB-921, 30 NRC 183 n.24 (1989)
Philadelphia Electric Co. (Limericlc Generating Statim, Units 1 and 2), ALAB-819, 22 NRC 681. 727 n.61
(1985), aff'd in part on aher grounds and review otherwise declined, CLI-86-5, 23 NRC 125 (1986),
mnanded in part on aher grounds rub nom. Limericlc Ecology Action, Inc. v. NRC, 869 F.2d 719 (3d
Cir. 1989)
imposition of conditions on grant of request for a hearing; ALAB-92S, 30 NRC 722 (1989)
Philadelphia Electric Co. (Limericlc Generating Station, Units 1 and 2), ALAB-830, 23 NRC 59, 60 (1986)
Commission policy to dismiss proceedings on basis of settlement agreements; LBP-89-24, 30 NRC 155
(1989)
Philadelphia Electric Co. (Limericlc Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479, 486-89
(1986)
appropriateness of survey to determine special-needa populations for emergency planning purposes;
ALAB-924, 30 NRC 347 (1989)
Philadelphia Electric Co. (Limerick Oenenting Station, Units 1 and 2), ALAB-836, 23 NRC 479, 491 (1986)
adequacy of Seabrook evacuation time estimates; LBP-89-32, 30 NRC 435 (1989)
Philadelphia Electric Co. (Limericlc Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479, 494-95
(1986)
posthearing resolution of emergency planning issues; LBP-89-33. 30 NRC 658 (1989)
Philadelphia Electric Co. (Limericlc Generating Station, Units I and 2), ALAB-836, 23 NRC 479, 516-20
(1986)
driver availability for evacuation of special populations; LBP-89-32, 30 NRC 556 (1989)
Philadelphia Electric Co. (Limericlc Generating Station, Units 1 and 2), ALAB-845, 24 NRC 220 (1986)
adequacy of Seabrook evacuation time estimates;. LBP-89-32, 30 NRC 435 (1989)
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Philadelphia Electric Co. (Limerick Generating Station. Units 1 and 2). ALAB-845. 24 NRC 220. 231 n.9
(1986)
definition or "local organization" for purpose of emergency planning; ALAB-924. 30 NRC 341 (1989)
Philadelphia Electric Co. (Limerick Generating Station. Units 1 and 2). Cll-89-10. 30 NRC 1. 6.
reconsideration denied. Cll-89-15. 30 NRC 96 (1989)
justification for acetion 50.47(d) amendments; ALAB-920. 30 NRC 135 (1989)
Philadelphia Electric Co. (Limerick Generating Station. Units 1 and 2).00-85-11.22 NRC 149. 154 (1985)
basis and specificity required or 2.206 petitions; D0-89-S. 30 NRC 75 (1989)
lupport required or amendments to 2.206 requests; 00-89-8. 30 NRC 224 0.2 (1989)
Philadelphia Electric Co. (Limerick Generating·Station. Units 1 and 2). LBP-82-43A. IS NRC 1423. 1437
(1982)
organizational participation in informal NRC proceedings; LBP-89-23. 30 NRC 149 (1989)
prerequisites to establishing organizationalll1nding; LBP-89-30. 30 NRC 313 (1989)
Philadelphia Electric Co. (Limerick Generating Station. Units 1 and 2). LBP-8S-14. 21 NRC 1219. 1326-27
(198S). aff·d. ALAB-836. 23 NRC 479 (1986)
planning requirements for provision or day-care or schooling during a ndiological emergency; LBP-89-32,
30 NRC S49 (1989)
Philadelphia Electric Co. (Limerick Generating Station. Units 1 and 2). LBP-85-14. 21 NRC 1219. 1352 (1985).
arC·d. ALAB-836. 23 NRC 479 (1986)
need for emergency worken to be in place before implementation of protective actions; LBP-89-32. 30
NRC 464 (1989)
Philadelphia Electric Co. (Limerick Generating Station. Units 1 and 2). LBP-85-2S. 22 NRC 101. 106 (1985)
realistic conditions used IS basis for evacuation time estimates; LBP-89-32, 30 NRC 43S (1989)
Philadelphia Electric Co. (Limerick Generating Station. Units 1 and 2). LBP-89-14. 29 NRC 487. 488-89
(1989); LBP-89-22, 30 NRC 137 (1989); LBP-89-24. 30 NRC 152 (1989)
responsibility or presiding officer to approve settlement agreements; ALAB-92S. 30 NRC 721 (1989)
Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3). ALAB-2l6. 8 AEC 13.20.
modified on ocher grounds. Cll-74-32, 8 AEC 217 (1974)
purpose or basis and specificity requirements for admission or contentions; ALAB-919. 30 NRC 48 0.26
(1989)
Pillsbury Co. v. FTC. 354 F.2d 952 (5th Cir. 1966)
atandan! for disqua1ilication where there is congressional pressure for disqualification; Cll-89-14. 30 NRC
92 (1989)
Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2). Cll-76-27. 4 NRC 610. 614
(1976)
ItInding concepts applied to intervention on exemption request; Cll-89-21. 30 NRC 329 (1989)
Portland General Electric Co. (Trojan Nuclear Ptant). ALAB-534. 9 NRC 287. 289-90 0.6 (1979)
determinant oC licensing board jurisdiction; LBP-89-28. 30 NRC 277 (1989)
Public Service Co. or Indiana (Marble 1li11 Nuclear Generating Station. Units 1 and 2). Cll-8(}'10. 11 NRC
438 (1980)
licensing boan! authority to impose conditions more s = than that sought by revocation order;
LBP-89-39. 30 NRC 7580.15 (1989)
Public Service Co. or New Hampshire (Seabrook Station. Unit 2). Cll-84-6. 19 NRC 975. 978 (1984)
forum for nising economic concerns; LBP-89-30. 30 NRC 313 (1989)
Public Service Co. or New Hampshire (Seabrook Station. Units 1 and 2). ALAB-271. 1 NRC 478 (1975)
cause for interlocutory order by appeal board; LBP-89-29. 30 NRC 300 n.1 (1989)
Public Service Co. or New Hampshire (Seabrook Station. Units 1 and 2). ALAB-748. 18 NRC 1184 (1983)
evidence required to lupport disqua1ilication motions; Cll-89-14. 30 NRC 91 (1989)
Public Service Co. or New nampshire (Seabrook Station. Units 1 and 2). ALAB-749. 18 NRC 1195. 1197 n.l
(1983)
affidavit IUpport required of disqualification motions; Cll-89-14. 30 NRC 91 (1989)
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Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-918, 29 NRC 473, 480 (1989)
deadline for filing contentions; ALAB-919, 30 NRC 40 (1989)
standards to be utisfied where contention is late· filed and record is closed; LBP-89-28, 30 NRC 278
(1989)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB·918, 29 NRC 473, 486 (1989)
fundamentaillaw standard for demonstrating inadequacy of emergency exercises; LBP-89-32, 30 NRC
493, 649 (1989)
Public Service Co. of New Hampshire (Seabrook StatiM, Units 1 and 2), CLI-77-S, 5 NRC 503, 521 (1977)
criteris for determining whether to grant a ltay; CLI·89-IS, 30 NRC 100 (1989)
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-77·S, 5 NRC 503, 534 (1917)
costs counted in cost/benefit analysis in deciding whether plants ahould be operated; Cll·S9-17, 30 NRC
ll8 n.12 (1989)
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-89-3, 29 NRC 234, 239 (1989)
showing necessary for waiver of financial qualifications rule; CU-89-20, 30 NRC 235 (1989)
Public Service Co. of New Hampshire (Seabrook StatiM, Units 1 and 2), CLI·89-3, 29 NRC 234, 241 (1989)
scope of licensing board review of a contention', basis for purpose of determining admissibility;
AU.B-919, 30 NRC 49 (1989)
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI·89·8, 29 NRC 399, 417-18
(1989)
weight given to FEMA findings on adequacy of a utility-sponsored emergency plan; LBP-89-32, 30 NRC
388 (1989)
Public Service Co. of New Hampshire v. State, 102 N.IL 66, ISO A.2d 810 (19S9)
tempo"'ry "'te increases during pendency of investigation of proposed nte increase; ALAB-920, 30 NRC
133 (1989)
Public Service Electric and Gas Co. (Hope Creek Generating Station), LBP-8S-6A, 21 NRC 468 (1985)
Commission policy to dismiss proceedings on b.sis of settlement agreements; LBP-89·24, 30 NRC 15S
(1989)
Public Service Electric and Gas Co. (Salem Nuclear Generating Station, Unit I), AL\B·6S0, 14 NRC 43, 49
(1981), atr'd sub nom. Township of Lower Alloways Creek v. Public Servo Elec. & Gas Co., 687 F.2d 732
(3d Cit. 1982)
exception to proscription against nising new issues on appeal; AU.B·924, 30 NRC 358 (1989)
Public Service Electric and Gas Co. (Salem Nuclear Generating Station, Unit I), ALAB-650, 14 NRC 43, SO
n.7 (1981), arr'd sub nom. Township of Lower Alloway. Creek v. Public Service Electric & Gas Co., 687
F.2d 732 (3d Cir. 1982)
ltandard of practice expected of pro Ie intervenors; ALAB·921, 30 NRC 181 (1989)
Puerto Rico Electric Power Authority (North Coast Nuclear PIant, Unit 1), ALAB-60S, 12 NRC 153 (1980)
exercise of .ppcllate directed certification authority; ALAB-92S, 30 NRC 712 n.l (1989)
Robertson v. Methow Valley Citizens Council, 490 U.S. 000, 104 1.. Ed. 2d 351, 372-74 (1989)
worst-cue analysis requirements for assessment of environmental impacts; ALAB-919, 30 NRC 44 (1989)
Rochester Gas & Electric Corp. (R.E. Ginna Nuclear PIant, Unit I), LBP·84-34, 20 NRC 769 (1984)
Commission policy to dismiss proceedings on basis of ,ettlement agreements; LBP-89-24, 30 NRC ISS
(1989)
San Luis Obispo Mothers for Peace V. NRC, 751 F.2d 1287, 1301 (D.c. Cir. 1984), arr'd en banc, 789 F.2d 26,
ccrt. denied, 479 U.S. 923 (1986)
need to consider remote and speculative events; AL\B·919, 30 NRC 36, SO-51 & n.29 (1989)
San Luis Obispo Mothers for Peace V. NRC, 751 F.2d 1287, 1309 (D.c. Cir. 1984)
hearing rights on adequacy of mansgement training and procedures as prerequisites to OL authorization;
LBP-89-28, 30 NRC 273, 277 (1989)
Scenic Hudson Preservation Conference v. Federal Power Canmission, 354 F.2d 608, 620 (2d Cit. 1965)
role of presiding officer in asking questions; LBP-89-29, 30 NRC 304 (1989)
Scenic Hudson Preservation Conference v. Federal Power Canmission, 354 F.2d 608, 620 (2d Cit. 1965),
cetl. denied, 384 U.S. 941 (1966)
discovery by ptCSiding officer in materials license renewal proceedings; AL\B-92S, 30 NRC 719 (1989)
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Scientists' Institute for Public Informatiat v. AEC, 481 F.2d 1079,1092 (D.c. Cir. 1973)
cleanup COlts catsidered in atsff final environmentalltatement for disposal of mill tailings; LDP-89-35, 30
NRC 692 n.29 (1989)
Seacoast Anti-Pollution League v. NRC, 690 F.2d 1025, 1030-33 (D.c. Cir. 1982)
emergency planning considcntions during constructiat permit stage; ALAB-922, 30 NRC 250 n5 (1989)
SEC v. Wheeling-Pittsburgh Steel, 648 F.ld 118, 130 (3d Cir. 1981)
NRC authority to undcrtalr.e investigations of matletS within its jurisdiction; CU-89-14, 30 NRC 93 (1989)
Southern California Edison Co. (San Onofre Nuclear Gencnting Station, Units 2 and 3), ALAB-673, 15 NRC
688, 695 (1982)
standard for application of coUatcn1 estoppel; ALAB-924, 30 NRC 359 (1989)
Southern California Edison Co. (San Onofre Nuclear Gencnting Station, Units 2 and 3), ALAB-680, 16 NRC
127, 136-38 (1982)
requirements for mcdicalscMccs in a radiological emergency; LDP-89-32, 30 NRC 549 (1989)
Southern California Edison Co. (San Onofre Nuclear Gencnting Station, Units 2 and 3), ALAB-717, 17 NRC
346,377-78 (1983), aff'd, Carstens v. NRC, 742 F.ld 1546 (D.c. Cir. 1984), cert. denied, 471 U.S. 1136
(1985)
principalJlead organiution for emergency planning and preparedness; ALAB-924, 30 NRC 243 (1989)
Southern California Edison Co. (San Onofre Nuclear Gencnting Station, Units 2 and 3), CU-83-10, 17 NRC
528 (1983), rcv'd in part, GUARD v. NRC, 753 F.ld 1144 (D.C. Cir. 1985)
focus of emergency planning efforts; ALAB-922, 30 NRC 2S4 (1989)
Southern California Edison Co. (San Onofre Nuclear Gencnting Station, Units 2 and 3), CU-83-IO, 17 NRC
528,534-35 (1983)
Commission presumption of radioactive cootamination of offsite individuals during an emergency;
LDP-89-32, 30 NRC 493 (1989)
Southern California Edison Co. (San Onofre Nuclear Gencnting Station, Units 2 and 3), CU-83-10, 17 NRC
528,536 (1983), rcv'd in part on other grounds, GUARD v. NRC, 753 F.2d 1144 (D.c. Cir. 1985)
issues litigable under "extraordinary measures" principle of emergency planning rcgulatioos; LBP-89-33,
30 NRC 664 (1989)
need for extraordinary measures for evacuation of special populations; ALAB-924, 30 NRC 346 (1989)
State of Dlinois (Scctiat 274 Agreement), CU-88-6, 28 NRC 75, 91 (1988)
disposal of tailings at West QUcago aite I I violation of bias against proliferation of small disposal lites;
LBP-89-35, 30 NRC 690 (1989)
Statement of Policy at Conduct of Licensing Proceedings, CU-81-8, 13 NRC 452 (1981)
Commission policy to dismiss proceedings on basis of settlement agreements; LBP-89-24, 30 NRC 155
(1989)
Statement of Policy at Conduct of Licensing Proceedings, CU-81-8, 13 NRC 452, 453 (1981)
applicability to informal hearings; ALAB-925, 30 NRC 717 n.7 (1989)
authority of presiding officer to expedite informal proceedings; LBP-89-29, 30 NRC 301 (1989)
Tennessee Valley Authority (Bcllefoote Nuclear Plant, Units 1 and 2), ALAB-I64, 6 AEC 1143 (1973)
threshold for disqualilication on grounds of bias; CU-89-14, 30 NRC 92 n5 (1989)
Tennessee Vallcy Authority (llallSville Nuclear Plant, Units lA, 2A, lB, and 2B), ALAB-463, 7 NRC 341, 348
(1978)
cxccptiat to proscription against raising new issues on appeal; ALAB-924, 30 NRC 358 (1989)
Tennessee Valley Authority (Phipps Bend Nuclear Plant, Units 1 and 2), ALAB-506, 8 NRC 533 (1978)
standard for referral of licensing board ruling at admissiat of contention; ALAB-919, 30 NRC 39 (1989)
Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418, 1421 (1977)
economic injury IS basis for standing under NEPA; LBP-89-30, 30 NRC 313 (1989)
Tennessee Valley Authority (Watta Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418, 1421 & n.4
(1977)
individualltanding based at interests of anocher person or organization; CU-89-2I, 30 NRC 329 (1989)
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Texas Utilities Elccuic Co. (Cananc:he Peak Steam Elccuic Station, Unit I), ALAB-868, 25 NRC 912, 928
(1987)
lCope of licensing board review of a contention', basis for pwpose of dctcrtnining admissibility;
ALAB-919, 30 NRC 49 (1989)
Texas Utilitics Elccuic Co. (Cananc:hc Peak Steam Elccuic Station, Units I and 2), CLl-88-12, 28 NRC 60S
(1988)
dcnW of pctitim for late intervention; CLl-89-12, 30 NRC 21 (1989)
Texas Utilitics E1ccuic Co. (Cananc:he Peak Steam Elccuic Station, Units I and 2), CLl-89-6, 29 NRC 348,
35S n.7 (1989)
confidentiality for whisllcblowcn; CLl-89-12, 30 NRC 20 (1989)
Texas Utilities Elccuic Co. (Cananc:he Peak Steam Elccuic Statim, Units 1 and 2), LBP-8S-32, 22 NRC 434
(1985); LBP-8S-37, 22 NRC 601 (1985); LBP-86-36A, 24 NRC 575 (1986)
appropriate lUge of proceeding for board questions to parties; ALAB-92S, 30 NRC 720 (1989)
Texas Utilities Generating Co. (Cananche Peak Steam Elccuic Station, Units 1 and 2), LBP-83-43, 18 NRC
122, 150-53 (1983)
pwpose of board questions to parties; ALAB-925, 30 NRC 720 (1989)
questions asked by a board prior to appointment of board chairman; LBP-89-29, 30 NRC 307 (1989)
Texas Utilities Generating Co. (Cananche Peak Steam Elccuic Station. Units 1 and 2), LBP-83-69, 18 NRC
1084, 1086 (1983)
•
appeal board approval of licensing board', request that licensee produce additional evidence; LBP-89-29,
30 NRC 306 n.17 (1989)
Texas Utilities Generating Co. (Ccmanche Peak Steam Elccuic Station. Units 1 and 2), LBP-83-81, 18 NRC
1410 (1983)
board authority to ask questions aboot ..fely-significant issues; LBP-89-29, 30 NRC 306 (1989)
TexIS Utilities Generating Co. (Cananchc Peak Steam Elccuic Station, Units 1 and 2), LBP·84-46, 20 NRC
1403 (1984)
board authority to judge responsiveness of applicant', answers to questions; LBP-89-29, 30 NRC 306
(1989)
TexIS Utilities Generating Co. (Cananche Peak Steam Elccuic Station, Units 1 and 2), LBP-85-32, 22 NRC
434 (1985); LBP-85-37, 22 NRC 601 (1985); LBP-86-36A, 24 NRC 57S (1986)
board authority to ask questions aboot ..fely-significant issues; LBP·89-29, 30 NRC 306-07 (1989)
Toledo Edison Co. (Davis·Besse Nuclear Power Station), ALAB-300, 2 NRC 752, 758 (1975)
exceptions to prohibition against interlocutory appeals; AlAB-920, 30 NRC 124 (1989)
Union Elccuic Co. (Callaway Plant, Unit I), AlAB·740, 18 NRC 343, 346 (1983)
tcst for a fundamental flaw relative to reopening a record; LBP·89-28, 30 NRC 282 (1989)
Unim of Concerned Scientists v. NRC. 735 F.2d 1437 (D.c. Cit. 1984), ecrt. denied lOb nom. Mansas Power
& Light Co. v. UCS, 469 U.S. 1132 (1985)
Staff opposition to rule waiver while simultaneously conducting informal review of need for rule waiver;
ALAB-920, 30 NRC 135 (1989)
waiver required for Staff review of app1icant', financial qualilications; Cl.J-89-2O, 30 NRC 238 (1989)
Union of Concerned Scientists v. NRC. 735 F.2d 1437,1443 (D.c. Cir. 1984)
hearing rights on adequacy of management training and procedures as prerequisites to OL authorization;
LBP·89-28, 30 NRC 273, 277 (1989)
Union of Concerned Scientists v. NRC. 735 F.2d 1437, 1446-49 (D.c. Cir. 1984), ecrt. denied, 469 U.S. 1132
(1985)
litigability of applicant', canpJiance willt ensite emergency exercise requirements; LBP·89-33, 30 NRC
674 (1989)
relevance of prcIiccnsing exercise to licctsing decision; LBp.89·38, 30 NRC 730 (1989)
Union of Concerned Scientists v. NRC, 824 F.2d 108, 114-18 (D.c. Cit. 1987); 880 F.ld SS2, 556-57
(D.C. Cit. 1989)
Canmission aulhority to establish minimum standards for protection of public hca11lt and welfare;
ALAB-922, 30 NRC 256 (1989)
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United States v. Armada Petroleum Corp., 562 F. Supp. 43, 50-51 (SD. Tex. 1982), aff'd, 700 F.2d 706 (5th
Cir.1983)
enforcement of administrative subpoenas in face of coogressiooal pressure; CU·89·14, 30 NRC 93 (1989)
United States v. Garde, 673 F. Supp. 604, 606 (DD.C.1987), appeal dismissed, 848 F.2d 1307
(D.C. Cir. 1988)
NRC subpoena as violation of first amendment fn:edom of lSsocistion rights; CU·89·11, 30 NRC 16, 17
(1989)
United States v. Grinnell Corp., 384 U.S. 563, 583 (1966)
soun:e of disqualifying bias and prejudice; CU·89·14, 30 NRC 91 (1989)
United States v. Morgan, 313 U.S. 409, 421 (1941)
assumptioo that Commissiooen are capable of administrative fairness; CU·89-14, 30 NRC 93 n.6 (1989)
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB·522, 9 NRC 54 (1979)
standing bued 00 proximity to plant in hearings on excmptioo requests; CU·89·21, 30 NRC 329 (1989)
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB·522, 9 NRC 54, 56 (1979)
dcmonstntiat of interests for purpose of standing in materials license proceeding; Illp·89·23, 30 NRC
148 (1989)
Virginia Petroleum Iobbers' Ass'n v. FPC, 259 F.2d 921, 925 (D.c. Cir. 1958)
criteria for issuance of a stay at remand; CU·89·15, 30 NRC 100 (1989)
Washington Public Power Supply System (WPPSS Nuclear Project No. 2), A1AB·571, 10 NRC 687, 692
(1979)
scope of sua sponte review; ALAB·923, 30 NRC 263 (1989)
Washingtoo Public Power Supply System (WPPSS Nuclear Project No. 2), 00-84-7,19 NRC 899, 923 (1984)
circumstances appropriate for institutioo of 2.206 proceedings; D0-89·S, 30 NRC 83 (1989); 00-89·6, 30
NRC 165 (1989); 00-89·8, 30 NRC 228 (1989); 00-89·9, 30 NRC 810 (1989)
Washingtoo Public Power Supply System (WPPSS Nuclear Project No. 2), IllP·79·7, 9 NRC 330, 335 (1979)
late.filing status of petitions filed by organization that en1isted members after time for filing intervention
petitions had expired; IllP·89·25, 30 NRC 190 (1989)
organizatiooal standing based 00 membership established more than 2 months after deadline for filing
inteIVentiat petitioos; LBP·89·30, 30 NRC 313 (1989)
Washington Public Power Supply System (WPPSS Nuclear Project No. 3), AlAB·747, 18 NRC 1167, 1181
(1983)
determination of a petitiooer's ability to cMtribute to a 1000d record; ALAB·919, 30 NRC 41 n.9 (1989)
Weinstein v. Bndford, 423 U.S. 147 (1975)
standard for determining mootness of an issue; CU·89·14, 30 NRC 90 n.2 (1989)
Wiscoosin Electric Power Co. (Point Beach Nuclear Plant, Unit I), ALAB·696, 16 NRC 1245, 1262-63 (1982)
deviatioo from Rules of Pnctice in board questions to parties; A1AB·92S, 30 NRC 720 (1989)
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit 1), ALAB·696, 16 NRC 1245, 1262-64 (1982)
expedition of proceedings through use of board questions; IllP·89·29, 30 NRC 307 n.18 (1989)
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Units 1 and 2), ALAB·739, 18 NRC 335, 338 n.4
(1983)
responsibility of inteIVenor for misapprehensioo of his arguments caused by insdcquacies in his brief;
ALAB·921, 30 NRC 181 (1989)
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Units 1 and 2), LBP·81·39, 14 NRC 819 (1981);
LBp·81-44, 14 NRC 850 (1981)
appropriate stage of proceeding for board questions to parties; A1AB·92S, 30 NRC 720 (1989)
board authority to ask substantive questions; IllP·89-29, 30 NRC 307 (1989)
Wiscoosin Electric Power Co. (Point Beach Nuclear Plant, Units 1 and 2), LBP·81·55, 14 NRC 1017, 1019
(1981)
expeditioo of proceeding through use of board questioos; LBP.89·29, 30 NRC 307 (1989)
Wiscoosin Electric Power Co. (Point Beach Nuclear P!ant, Units 1 and 2), LBP·82·108, 16 NRC 1811 (1982)
dismissal of intervenor for failure to answer board questioos about validity of its excuse; IllP·89·29, 30
NRC 307 (1989)
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10 c.p.R. Put 0, Annex A
violatims by NRC employees; CU-89-11, 30 NRC 14 (1989)
10 C.F.R. 0.73S-3(a)(6), 0.73S·30(e) and (x), 0.73S-49a(b), (c), (d), (f)
violatims by NRC employees; CU·89-11, 30 NRC 14 (1989)
10 C.F.R. 1.21 (1988)
authority for investigatioos of NRC employee miscooduct; CU·89·11, 30 NRC 13 (1989)
10 C.F.R. 1.27(f)
responsibility for enforcing technical aspects of licensee activities; CU·89-11, 30 NRC 16 (1989)
10 C.F.R. 2.131
deadline for filing hearing file; LBp·89·30, 30 NRC 317 (1989)
10 C.F.R. 2.201(a)-(b), 2.202(a)(I)·(3)
legal clements of a license IUlpensioo canpared to a confinnatory action letter; LBP.89·28, 30 NRC
Z16 (1989)
10 C.F.R. 2.202
circumstances appropriate for institutioo of proceedings under; DD-89·S, 30 NRC 83 (1989)
purpose of ahow-cause proceedings; DD-89·7, 30 NRC 217 (1989)
10 C.F.R. 2.202(e)
forum for hearing on confirmatory actioo letter that is construed as de facto ruspensioo; LBP·89·28, 30
NRC 277 (1989)
10 C.F.R. 2.206
basis and specificity required of petitims under; DD-89·S, 30 NRC 7S (1989)
denial of request for actioo based 00 maintenance, leadership, quality improvement, opentor behavior,
training, procedunl, and security concerns at Turl<ey Point; DD-89·S, 30 NRC 74-84 (1989)
emergency planning issuea litigated under; ALAB·922, 30 NRC 250 & n.S (1989)
forum for addreasing concerns about low.power license following license issuance; LBP·89-28, 30 NRC
Z14 (1989)
Ga1ileo spacec:raf\ launch, denial of request to stop; DD-89·7, 30 NRC 21S·2O (1989)
request for actioo based 00 allegations of drug a!:we, reactor vessel embriulcment, deficiencies in
reactor vessel materials IU1YCillance and anal>,"is; DD-89·8, 30 NRC 221·29 (1989)
request for shutdown or repair of all GE-designed reacton, denial of; DD-89-9, 30 NRC 79S·811 (1989)
luspension of use of ccsium·137 sealed sources, denial of request for, DD-89·6, 30 NRC 161·65 (1989)
10 C.F.R. Put 2, Subpart G
applicability to disqualificatioo requests where no adjudicatory proceeding is in progn:ss; CU-89·14, 30
NRC 90 (1989)
contrut with infonnal hearing procedures; LBP·89-23, 30 NRC 143 (1989)
10 C.F.R. 2.700
appeal board jurisdictioo aver informal proceedings; ALAB·923, 30 NRC 264 n.3 (1989)
10 c.p.R. 2.704(e)
affidavit lupport required of disqualification motioos; CU·89·14, 30 NRC 91 (1989)
applicability to request for disqualification of Commissioners; CU·89·14, 30 NRC 89 n.l (1989)
10 C.F.R. 2.708
failwe of proposed findings to eonfonn to technical requirements; LBP·89-39, 30 NRC 764 (1989)
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10 C.F.R. 2.710
deadline for filing notice of appeal; ALAB-923, 30 NRC 263 (1989)
10 C.F.R_ 2.714(a)(1)
lest for admission of late-filed contentions; ALAB-919, 30 NRC 40 (1989)
lest for admission of late-filed contentions based on Stiff's EA; ALAB-919, 30 NRC 39 (1989)
10 C.F.R_ 2.714(a)(1)(i)-(v)
application of five-factor lest whe:e ltandard for reopening has not been met; LBP-89-28, 30 NRC 292
(1989)
standards to be met for admission of contentions alleging flaws in emergency exercises; LBP-89-38, 30
NRC 730, 732 (1989)
10 C_F.R. 2.714(a)(1)(ili), (iv)
applicability to informal proceedings; LBP-89-25, 30 NRC 191 (1989)
10 C.F.R. 2.714(a)(2)
basis for IlInding in informal proceedings; LBP-89-23, 30 NRC 143 (1989)
failure of petition to intervene at exemptiat request to address three factors of section 2.714(d);
CU-S9-21, 30 NRC 329 n.l (1989)
lack of ltanding to intervene on licensee's exemption request; CU-89-21, 30 NRC 326 (1989)
10 C.F.R. 2.714(b)
basis and specificity requirements for admission of contentiatS; ALAB-919, 30 NRC 37, 44 (1989);
CU-89-17, 30 NRC 110 (1989)
deadline for filing Cattentions; ALAB-919, 30 NRC 40 (1989)
specificity required of emergency exercise cattention.; LBP-89-38, 30 NRC 732 (1989)
standard. for material supporting a motiat to reopen; LBP-89-28, 30 NRC 284 (1989)
lest for admission of late-filed contentions; ALAB-919, 30 NRC 40 (1989)
10 C.F.R. 2.714(d)
failure of petition to intervene on exemption rcquest to address factors of; CU-S9-21, 30 NRC 329 n.l
(1989)
10 C.F.R. 2.717(a)
jurisdictiat whe:e final agency action has been taken on low-power license lhat encompasses subject
matter by contention; LBP-89-28, 30 NRC 274 (1989)
10 C.F.R. 2.714a(c)
appeals of admissiat of contentions; ALAB-919, 30 NRC 35 (1989)
10 C.F.R_ 2.720(0
motion to quash subpoena; CU-89-12. 30 NRC 20 (1989)
10 C.F.R. 2.720(g)
enforcement of subpoena.; CU-89-12, 30 NRC 23 (1989)
10 C.F.R. 2.730(0
prohibition against interlocutorY appeals; ALAB-920, 30 NRC 124 (1989)
standard for referral of licensing board ruling at admission of cattention; ALAB-919, 30 NRC 38, 39
(1989)
10 C.F.R. 2.732
burden of proof and of going forward on revocation order; LBP-89-39, 30 NRC 763 (1989)
10 C_F.R_ 2.734
relevance of low-power events to grant of full-power license; LBP-89-28, 30 NRC 273 (1989)
standards for reopening a closed record; LBP-89-33, 30 NRC 675 (1989)
.tandards for reopening a closed record whe:e contention is also late-filed; LBP-89-28, 30 NRC 278,
283 (1989)
standards to be met for admission of contentions aUeging flaws in emergency exercises; LBP-89-38, 30
NRC 730, 732, 733 (1989)
10 C.F.R. 2.734(a)(I)
timeliness of motion to add new basis and contentions; LBP-89-28, 30 NRC 294 (1989)
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10 C.F.R. 2.734(1)(2)
interpretation of safety-significant; LBP·89-28. 30 NRC 294. 297 (1989)
significant-safety-issue IlIndud for reopening I closed record; LBP-89-38. 30 NRC 728. 733 (1989)
10 C.F.R. 2.734(1)(3)
showing necesslry for Idmission of onsite emergency exercise contention; LBp·89-38. 30 NRC 733
(1989)
sllndards for reopening a record that required a movant to show that a "different" result wrold obllin;
LBP-89-28. 30 NRC 278 (1989)
10 C.F.R. 2.734(b)
Iffidavit requirement for motions to reopen; LBP-89-38. 30 NRC 733 (1989)
newspoper accounts as support for motion to reopen; LBP-89-28. 30 NRC 284 (1989)
10 C.F.R. 2.749
denisl of motion for summsry disposition of emergency exercise contentions; LBP·89-38. 30 NRC 741
(1989)
10 C.F.R. 2.754(c)
failure of proposed findings to conform to technical requirements; LBP-89-39. 30 NRC 764 (1989)
10 C.F.R. 2.758
Canmission role in rule waivers; Cll-89-20. 30 NRC 244 (1989)
definition of "special circumstances" for purpose of obllining rule waiver; ALAB·920. 30 NRC 127
(1989)
distinction between petition for waiver and request for exemption under 10 C.F.R 50.12; CU·89-19. 30
NRC 174 n3 (1989)
exemption of utilities from financial qualifications review. request for waiver of; Cll-89·20. 30 NRC
235. 237 (1989)
procedure for consideration and daposition of waiver petitions; ALAB-920. 30 NRC 125 (1989)
request for exemption fran 10 C.F.R. 50.33(!) and 50.57(0)(4); ALAB-920. 30 NRC 124 (1989)
10 C.F.R. 2.758(b)
showing necessary for grant of waiver from rules; ALAB-920. 30 NRC 125 (1989)
10 c.F.R. 2.7S8(c)
denial of request for waiver of rules; ALAB-920. 30 NRC 125 (1989)
10 c.F.R. 2.758(eI)
disposition of waiver petitions that make prima flcie showing of need for exemption; ALAB-920. 30
NRC 125 (1989)
10 C.F.R. 2.759
Canmission policy to dismiss proceedings at basis of settlement Igreements; LBP·89-24. 30 NRC ISS
(1989)
10 C.F.R. 2.760
finality of initial decision at reactor operator license suspension; LBP-89-26. 30 NRC 212 (1989)
10 c.P.R. 2.760(1)
finality of licensing board decision; ALAB-923. 30 NRC 264 (1989)
10 C.F.R. 2.7601
contested issues IS basis for reasonable ISsurance finding; ALAB·922, 30 NRC 25S n36 (1989)
determinant of licensing board jurisdiction; LBP-89-28. 30 NRC 271 (1989)
purpose of baud questions to parties; ALAB·92S. 30 NRC 720 (1989)
scope of litigable emergency-<::xercise-re1ated issues; LBP-89-32. 30 NRC 619 (1989)
10 C.F.R. 2.762
appes1s of final order on materisls license amendment; LBP-89-31. 30 NRC 322 (1989)
appes1s of initial decisions; LBP-89-26. 30 NRC 212 (1989)
appes1s of reactor operator licensing proceeding; LBP-89-21. 30 NRC 72 (1989)
deadline for filing appeals of initial decision in reactor operator license Clse; LBP-89-26. 30 NRC 212
(1989)
responses to IPpes1s; LBP-89-26. 30 NRC 212 n.9 (1989)
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10 c.P.R. 2.762(a)
deadline for filing notice of appeal; ALAB·923, 30 NRC 263 (1989)
10 c.P.R. 2.762(d)(1)
content of appellate briefs; ALAB-921, 30 NRC 181 (1989)
10 c.P.R. 2.763
appeals of reactor operator licensing proceeding; LBP.89·21, 30 NRC 72 (1989)
right to oral argument before the Canmission; CU·89-12, 30 NRC 23 (1989)
10 c.P.R. 2.764(a)
immediate effectiveness review requirements prior to low-power operation; CU-89-15, 30 NRC 98 n.l
(1989)
10 c.P.R. 2.764(f)(1)(ii)
licensing board responnbility to inform Commission of need for policy guidance; LBP-89-33, 30 NRC
674 (1989)
10 c.P.R. 2.764(f)(2)
deferral of ruling on full-power authorization; CU-89-10, 30 NRC 2 (1989)
effectiveness of low-power authorization pending Commission review; CIl-89-10. 30 NRC 4 (1989)
immediate effectiveness review requirements prior to low-power operation; CU-89-15, 30 NRC 98 n.1
(1989); CIl-89-17, 30 NRC 109 (1989)
scope of immediate effectiveness review; CIl-89-17, 30 NRC 110 (1989)
10 c.P.R. 2.764(0(2)(i)
deferral of consideration of full-power operation until immediate effectiveness review; CIl-89-17, 30
NRC 108 (1989)
ltandard for ltay of operating license decision; CU-89-17, 30 NRC 109 (1989)
10 c.P.R. 2.771(c)
effect of filing of motion for reconsideration on canpliance with subpoena; CU-89-13. 30 NRC 28
(1989); CIl-89-18, 30 NRC 168 (1989)
10 c.P.R. 2.772
majority Canmission vote needed for reconsideration of decisions; CIl-89-13. 30 NRC 28 (1989)
10 c.P.R. 2.772{J1
disposition of request for hearing on reactor operator license examination results; LBP-89-21, 30 NRC
69 (1989)
10 c.P.R. 2.785
deadline for filing appeals of initial decision in reactor operator license case; IlJP-89-26. 30 NRC 212
(1989)
10 c.P.R. 2.785(d)
cause for certification of issues to Commission; ALAB-922, 30 NRC 159 (1989)
certification of waiver petition to the Commission; ALAB-920, 30 NRC 13S (1989)
standard for certification of appellate lUling on contention admissibility to the Commission; ALAB-919,
30 NRC 39 (1989)
10 c.P.R. 2.786(b)(1)
petition for Commission review of an appeal board decision on a lection 2.730(f) referral; ALAB-919,
30 NRC 39 n.6 (1989)
10 c.P.R. 2.787(a). (b)(2)
scope of appeal panel chairman'l authority; ALAB-923. 30 NRC 264 n.. (1989)
10 c.P.R. 2.790
public availability of records in licensing proceedings; ALAB-915, 30 NRC 721 (1989)
10 c.P.R. 2.802
mJUesI for change in section 50.61; D0-89-8, 30 NRC 227 (1989)
10 c.P.R. Part 2, Subpart L
applicability to hearings on reactor operator license denials; IlJP-89-21, 30 NRC 69 (1989)
discovery by presiding officer in informal proceedings; IlJP-89-29, 30 NRC 300 (1989)
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hearing procedures for amendment of reactor operator license; ALAB-923. 30 NRC 264 n.3 (1989)
procedures for materials license proceedings; ALAB-925. 30 NRC 712 (1989); LBP-89-23. 30 NRC
142, 143 (1989); LBP-89-30. 30 NRC 312 (1989)
10 C.F.R. 21201·1263
hearing procedures for adjudicatim In materials licemlng proceedings; UlP·89·23, 30 NRC 142 (1989);
LBP·g9·30, 30 NRC 312 (1989)
10 C.F.R. 21203
public availability of rcconl. In licensing proceedings; ALAB·925, 30 NRC 721 (1989)
10 C.F.R. 21203(b)
modificatim of pleading requimnents of; LBp·89-23. 30 NRC 145 0.2 (1989)
person to whom requests for Informal hearings should be directed; LBP-89-23, 30 NRC 144 (1989)
10 C.F.R. 21203(e)
service of requests for informal hearings; UlP-89-23, 30 NRC 145 n.2 (1989)
10 C.F.R. 21205(a)
form of rulings on requests for hearing; ALAB-92S, 30 NRC 722 (1989)
10 C.F.R. 21205(c)
commencement of informal materials licensing proceeding; ALAB-925, 30 NRC 716 (1989)
10 C.F.R. 21205(d)
basis for standing In informal proceedings; UlP-89-23, 30 NRC 143 (1989)
commencement of Informal materials licensing proceeding; ALAB-92S, 30 NRC 716 (1989)
10 C.F.R. 21205(e)
aervice of ..quests for informal hearings; UlP-89-23. 30 NRC 145 0.2 (1989)
10 C.F.R. 2120S(f)
responses by applicant and suff to request for hearing m materials licensc renewal; ALAB-92S. 30
NRC 716 (1989)
10 C.F.R. 21205(g)
authority of presiding ofticer to make determinatims m maners of standing; LBP-89-30, 30 NRC 312
(1989)
failun: of licensing board to provide wrinco record of identities of intervenors; ALAB-92S. 30 NRC 714
n.4, 722 (1989)
showing required to aequire party SUtus in informal proceedings; LBP-89-29, 30 NRC 301 (1989)
standing to intervene on on materials license tenewal; ALAB-92S, 30 NRC 716 (1989)
10 C.F.R. 21205(h)
applicability to hearings on _ClOr operator license denials; LBP-89-21, 30 NRC 69 (1989)
10 C.F.R. 21205(i)
publication of nctice of hearing on mlterials liceme tenewal; ALAB·92S, 30 NRC 716 (1989)
10 C.F.R. 21205CD, (k)
limits on scope of litigable issues in materials license renewal proceeding; ALAB-92S, 30 NRC 715 n5
(1989)
10 C.F.R. 21205(1<)(1)
factors governing late-tiled intcrventim petitions in informal proceedings; UlP-89-2S, 30 NRC 190
(1989)
10 C.F.R. 21205(m)
imposition of conditions on grant of request for a hearing; ALAB-92S, 30 NRC 722 (1989)
10 C.F.R. 21205(n)
appealability of grant on intctvcntion in materials license proceeding; LBP-g9-23, 30 NRC 150 (1989)
form of rulings on requests for helrlng; ALAB-92S, 30 NRC 722 (1989)
10 C.F.R. 21207
presiding officer for informal proceedings; UlP-89-30. 30 NRC 312 (1989)
10 C.F.R. 21209(c)
authority of presiding officer to hold settlement conferences; ALAB-92S, 30 NRC 720-21 (1989)
preheating conferences for Informal proceedings; LBP-89-2S. 30 NRC 192 (1989)
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10 C.F.R. 2.1209(d)
appeal board authority to order licensing board to explain its discovery actions in informal proceeding;
ALAB·92S, 30 NRC 712 (1989)
10 C.F.R. 2.1209(j)
authority of presiding officer to appoint special ..sistant for informal proceedings; LBP·89·30, 30 NRC
312 (1989)
10 C.F.R. 2.1211
limited appearance statements in informal proceedings; LBP·89·23, 30 NRC 150 (1989)
10 C.F.R. 2.1211(a)
limited appearance statements in informal proceedings; LBP·89·31, 30 NRC 321 n.2 (1989)
oral limited appearance statements in informal proceedings; LBP·89·2S, 30 NRC 192 (1989)
10 C.F.R. 2.1213
Staff directed by presiding officer to participate in informal proceeding; AlAB·92S, 30 NRC 715
(1989)
Stuf optioo to participate in informal proceedings; LBP·89·23, 30 NRC 143 (1989)
Staff participation in informal proceedings; LBP·89·37, 30 NRC 708 (1989)
10 C.F.R. 2.1231
Staff obligation to create a hearing file in a material. license proceeding; LBP·89·23, 30 NRC 149
(1989)
10 C.F.R. 2.1231(0), (b)
contents and availability of hearing file for materials license renewal proceeding; ALAB·92S, 30 NRC
716 (1989)
establishment of hearing file for ructor operator license proceeding; LBp·89·2I, 30 NRC 69 (1989)
10 C.F.R. 2.1231(b)
authority of presiding officer to scuIe disputes over hearing file; ALAB·92S, 30 NRC 718 (1989)
10 C.F.R. 2.123I(d)
discovery by a presiding officer in informal proceedings; LBP·89·29, 30 NRC 302 (1989)
discovery by parties in materials license renewal proceedings; AlAB·92S, 30 NRC 716 (1989)
10 C.F.R. 2.1233
content of statement of concerns for intervention in materials license proceedings; LBP·89·23, 30 NRC
147 (1989)
failure to resolve questions prior to submission of written presentations; LBP·89·2S, 30 NRC 192 (1989)
filing of written presentations after hearing file has been made available; LBP.89·30, 30 NRC 317
(1989)
filings under oath for materials license proceedings; LBP·89·27, 30 NRC 267 (1989)
requirement for written presentations in materials license amendment proceedings; LBP·89·30, 30 NRC
317 (1989)
10 C.F.R. 2.1233(a)
authority of presiding officer to request information from applicants in informal proceeding; LBP·89·29,
30 NRC 302, 303 n.lO (1989)
identification of safety concerns by the presiding officer; LBP·89·2S, 30 NRC 192 (1989)
opportunity for parties to present written information and evidence in materials license =ewal
proceedings; ALAB·92S, 30 NRC 716 (1989)
10 C.F.R. 2.1233(c)
content of statement of concerns for intervention in materials license proceedings; IBP·89·23, 30 NRC
147 (1989)
content of written filings in materials license renewal proceeding; ALAB·92S, 30 NRC 716 (1989)
statement of issues by intervenors in informal proceedings; LBP·89·2S, 30 NRC 191 (1989)
10 C.F.R. 2.1 233 (d)
content of written filings in materials license renewal proceeding; ALAB·92S, 30 NRC 716 (1989)
statement of issues by intervenors in informal proceedings; IBP·89·2S, 30 NRC 191 (1989)
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10 c.F.R. 2.1235
basis for allowing oral presentations in a materials license amendment proceeding; LnP-89-30, 30 NRC
317 (1989)
10 CF.R. 2.1235(a)
oral presentations in materials license renewal. proceeding; AlAB-925, 30 NRC 716 (1989)
10 CF.R. 2.1235(b)
aulhorlty of presiding offi<= \0 hold prlvaIC and c:onfidential setIlement conf=; ALAB-925, 30
NRC 721 (1989)
10 CF.R_ 2.1241
responsibility of presiding offi<= reganling settlement agreements; ALAB-925, 30 NRC 720, 721 (1989)
10 CF.R_ 2.1251
effectiveness of otdeT on materials license amendment; LBP-89-31, 30 NRC 322 (1989)
Staff participation in informal proceedings; LBP-89-31, 30 NRC 321 n.2 (1989)
10 CF.R. 2.1251(a)
basis for initial decision in materials license renewal. proceeding; ALAB-92S, 30 NRC 716 (1989)
10 CF.R. 2.1251(d)
examination of uncontrovc:rtcd issues in materials license renewal proc:ccding; ALAB-925, 30 NRC 716
(1989)
mechanisms for bringing uncontrovcrlCd safety issues relevant to materiala license renewal \0
Canmission'. attention; ALAB-925, 30 NRC 719 n.IO, 722 (1989)
procedure for licensing board examination of issues not put into controversy by parties; lllP-89-29, 30
NRC 302 n.9 (1989)
scope of issues \0 be examined and decided by presiding officcn of infonnal proceedings; ALAB-925,
30 NRC 723 (1989)
10 CF.R. 2.1253
appeals of final order on materials license amendment; LBP-89-3I, 30 NRC 322 (1989)
appeals of reactor operator licensing proc:ccding; LBP-89-2I, 30 NRC 72 (1989)
10 CF.R. 2.1255
appeal board aulhority \0 onler licensing board \0 explain its discovery actions in informal proceeding;
ALAB-925, 30 NRC 712 (1989)
appeal board jurisdiction in Subpan L proceedings; ALAB-923, 30 NRC 264 n.3 (1989)
appca1a of reactor operator licensing proc:ccding; LBP-89-2I, 30 NRC 72 (1989)
10 CF.R. Pan 2. Appendix A, ned)
public nature of lettlement conferences; ALAB-92S, 30 NRC 721 (1989)
10 CF.R. Pan 2. Appendix A, vm(b)
conlCstcd issues u basis for reasonable usunnce finding; ALAB-922. 30 NRC 25S n.36 (1989)
10 CF.R. Pan 2. Appendix C
penalties for violation of .oun:c-material licenses; lllP-89-39, 30 NRC 757 (1989)
10 CF.R. Part 2. Appendix C, m
reporting of analytical results from urine samples; lllP-89-39, 30 NRC 779 (1989)
10 CF.R. Part 2. Appendix C. V.C(2)
use of a auspcnsion order for violations for materials licenses; lllP-89-39, 30 NRC 757 (1989)
10 CF.R. Part 2. Appendix C. V.C(3)
use of. revocation order for violations for materials licenses; lllP-89-39, 30 NRC 757 (1989)
.tandanl for revocation of a license; LBP-89-39, 30 NRC 781 (1989)
10 CF.R. Part 2. Appendix C. V.E
failure of IIlff to consider role of
in and ultimate significance of failed obligation in imposing
revocation order; LnP-89-39, 30 NRC 779 (1989)
licensee violations found not \0 be willful or \0 involve careless dis,.,glrd of regulations; lllP-89-39, 30
NRC 780 (1989)
10 CF.R. Part 2. Appendix C. VI.A and B
severity lcvc1 I and
violations for materiala licenses; LBP-89-39, 30 NRC 757 (1989)

=

n
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10 c.P.R. Part 19
applicability to activities under a generalliccnse; LBP-89-39. 30 NRC 754 (1989)
applicability to chemical toxicity of depicted uraniwn; LBP-89-39. 30 NRC 774 (1989)
10 c.P.R. Part 20
applicability to general1icense holden; LBP-89-39. 30 NRC 787 (1989)
faillUC to Ihow thlt radiation levc1a from low-level contamination exceed limits of; lBP-89-39. 30 NRC
759. 7&4 (1989)
occupational exposures from installation of levere-accident·mitigation design alternatives; CU-89-10. 30
NRC 8 (1989)
Stafr authority to impose routine and IYstemic urine testing and teporting ft>Cjuirements; LBP-89-39. 30
NRC 761 (1989)
10 c.P.R. 20.1 03 (c)
adequacy of test data rupporting protection factor of SC01T 631-TEDA-H canister respirator;
CU-89-21. 30 NRC 3Z7 (1989)
10 c.P.R. 2O.1OS. 20.106
licensing board ft>CjUest for information on radioactive releases tegardless of whether they exceeded
atanduds of; ALAB-925. 30 NRC 714 (1989)
licensing boud ft>CJUest for teports front licensee on events involving releases of radioactive materials;
LBP-89-29. 30 NRC 310 (1989)
10 c.P.R. 20.108
requirements for bioassaYI; LBP-89-39. 30 NRC 781 (1989)
10 c.P.R. 20.501
ft>CJUesl for exemption to allow usc of ac1f-c:ontained teSpiralot in radioactive environments; CU-89-21.
30 NRC 3Z7 (1989)
10 c.P.R. 20.502
requirements for bioassays; LBP-89-39. 30 NRC 781 (1989)
10 c.P.R. Part 20. Appendix A. footnote d-2(c)
ft>CJUesl for exemption front use of protection factors in respirators used by wmen in radioactive
environmenll; CU-89-21. 30 NRC 326 (1989)
10 c.P.R. Part 21
applicability to activities under a general license; lBP-89-39. 30 NRC 754 (1989)
10 c.P.R. 26.25. 26.26
grounds for teissuancc of revoked operator', license; lBP-89-26. 30 NRC 212 n.8 (1989)
10 c.P.R. 40.20
definition of generallicensc; LBP-89-39. 30 NRC 754 (1989)
10 c.P.R. 40.22
challenge to revocation of authority to carry on activities involving depicted uranium; LBP-89-39. 30
NRC 749. 751. 762 (1989)
inlerptelation of "possession" as synonymous with "usc"; LBP-89-39. 30 NRC 770 (1989)
lack of tccImica1 qualifications and institutional capability IS violations of; LBP-89-39. 30 NRC 782
(1989)
1cvc1 of violation assigned to receipt and usc of 'DUree material beyond limill of; LBP-89-39. 30 NRC
782 (1989)
possession limits imposed by general license authority; LBP-89-39. 30 NRC 75S (1989)
ICOpe of general license authority; LBP-89-39. 30 NRC 753. 787 (1989)
and IV violations of; LBP-89-39. 30 NRC 760 (1989)
leverity 1cvc1
violation of IS-pound transfer limit; LBP-89-39. 30 NRC 701. 769 (1989)
10 c.P.R. 40.22(b)
faillUC of licensees to qualify for exemption; LBP-89-39. 30 NRC 754 (1989)
limit on exemption of general licensees from requirements of Part 20; LBP-89-39. 30 NRC 787 (1989)
quantity limits imposed by general license authority; LBP-89-39. 30 NRC 7S5 (1989)
requirements for bioassays; LBP-89-39. 30 NRC 781 (1989)

m

1-26

LEGAL CITATIONS INDEX
REGULATIONS

10 c.P.R. 4O.22{c)
deletion of administration of source material from general license authorization; lBP-89-39, 30 NRC
750 n.3 (1989)
10 C.F.R. 4O.32(b)
applicability of qualifications and mining roquimnents to general licensees; LBP-89-39, 30 NRC 787
(1989)
applicability to general licenses; lBP-89-39, 30 NRC 754 (1989)
nandard for revocation of a license; lBP-89-39, 30 NRC 782 (1989)
10 C.F.R. 4O.32(c)
applicability of qualifications and lnining roquircments to general licensees; lBP-89-39, 30 NRC 787
(1989)
applicability of roquircment governing adequacy of equipment to general licenses; lBP-89-39, 30 NRC
772 (1989)
applicability to general licenses; lBP-89-39, 30 NRC 754 (1989)
sundard for revocation of a license; lBP-89-39, 30 NRC 782 (1989)
10 C.F.R. 4O.32(d)
sundard for revocation of a license; lBP-89-39, 30 NRC 782 (1989)
10 c.P.R. 40.41
applicability to general licenses; lBP-89-39, 30 NRC 754 (1989)
imposition of additional conditions on licensees Ihrough Confirmation of Action Letters; LDP-89-39, 30
NRC 754 (1989)
10 C.F.R. 40.60
applicability of mnsfer provisions to general licenses; lBP-89-39, 30 NRC 754 (1989)
10 C.F.R. 40.61
applicability of record-keeping roquimnents to general licenses; lBP-89-39, 30 NRC 754 (1989)
licensee', inability to make records available as I violation of; lBP·89-39, 30 NRC 785 (1989)
10 C.F.R. 4O.62(b)
licenscc', inability to make records lvailable as a violation of; lBP-89-39, 30 NRC 785 (1989)
10 C.F.R_ Part 40, Al'I'endix A, Criterion 1
alternative site selection process for rni11 ui1ings disposal; lBP-89-35, 30 NRC 693 (1989)
10 C.P.R. Part 40, Al'I'endix A, Criteria 3, 4, 6, 7A, and 12
diJposal of thorium rni11 ui1ings in above-grade engineered disposal cell; LDP-89-35, 30 NRC 680
(1989)
10 C.F.R. Part 40, Al'I'endix A, Criterion 10
responsibility for costs of guard services for rni11 tailings; LDP-89-35, 30 NRC 696 (1989)
10 C.F.R_ Part 50
exemption from roquirements of; Cll-89-10, 30 NRC 4 (1989)
10 C.F.R_ 50.12
Tequest for exemption fran emergency exercise roquimnents; Cll-89-19, 30 NRC 174 (1989)
10 C.F.R. 50.12(a)(2)(ii)
showing necessary for exemption fran emergency exercise Tequirements; Cll-S9-19, 30 NRC 174
(1989)
10 C.F.R. SO.I2(a)(2)(ili)
indirect costs of compliance with emergency exercise roquircments IS cause for exemption; Cll-89-19,
30 NRC 174 (1989)
10 C.F.R. SO.I2(a)(2)(vi)
balancing of ..fcty against need for power in evaluating roquest for exemption from emergency exercise
roquimnents; Cll-89-19, 30 NRC 174 (1989)
Commission latitude in determining whether to grant an exemption from • rule; Cll-89-20, 30 NRC
245 n.2S (1989)
10 C.F.R. 50.33(0
roquest for exemptiat fran; ALAB-920, 30 NRC 124 (1989)
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10 c.P.R. 50.34(b)(6)
transient during low.power testing as demonstration of inability to comply with; LBP·89·28. 30 NRC
287 (1989)
10 c.P.R. 50.44
hydrogen control standards; ALAB·919. 30 NRC 43 (1989)
NRC position on conuinment inerting; DD-89·9. 30 NRC 802 (1989)
10 c.P.R. 50.47
need for emergency worken to be in pllce before implemenution of protective actions; LBp·89·32, 30
NRC 464 (1989)
10 C.P.R. 50.47(.)
interprcution of reasonable assurance sundard; ALAB·922, 30 NRC 249. 255. 256 (1989)
10 c.P.R. 50.47(1)(1)
findings necessary for operating license issuance; LBP·89·33. 30 NRC 657 (1989)
interprcution of reasonable assurance sUndard relative to Seabrook Sution; ALAB·922. 30 NRC 249
(1989)
reasonable assurance finding necessary for operating license issuance; LBP·89·32, 30 NRC 384. 597
(1989)
10 C.F.R. 50.47(1)(2)
essentiality of presenution of testimony at a hearing to presumptive validity of FEMA findings;
LBP·89·32, 30 NRC 437 (1989)
weight given to FEMA findings on adequacy of emergency planning; ALAB·924. 30 NRC 358. 360
(1989); LBP·89·32. 30 NRC 384·86. 395. 397. 624 (1989)
weight given to FEMA findings on adequacy of utility·sponsored emergency plan; LBP·89·32, 30 NRC
388 (1989)
10 C.F.R. 50.57(a)(4)
request for exemption from; ALAB·920. 30 NRC 124 (1989)
10 C.F.R. 50.47(b)
showing necessary to prove that applicants do not meet emergency planning IUndards; lJ]P·89·32, 30
NRC 386-87 (1989)
10 C.F.R. 50.47(b)(1). (3)
scope of lUte emergency planning requirements under; AUB·924. 30 NRC 340 (1989)
10 C.F.R. 50.47(b)(1)·(16)
aspects of emergency preparedness to be tcstc.J in emergency exercises; LBP·89·38. 30 NRC 728. 731.
732 (1989)
10 c.P.R. 50.47(b)(6)
requirements for communications during • radiological emergency; LBP·89·32. 30 NRC 511 (1989)
10 C.F.R. 50.47(b)(8)
\ " \
adequacy of equipment and facilities to support emergency response; AUB·924. 30 NRC 352 (1989)
10 C.F.R. 50.47(b)(10)
implemenution of protective action responses during emetgency exercises; LBP·89·38. 30 NRC 739
(1989)
importance of school evacuations as element of offsite emetgency planning; LBP·89·32, 30 NRC 639
(1989)
interpreution of requirement for range of protective actions; AUB·922. 30 NRC 251 n.9. 255 n.37
(1989)
licensing board error in interpretation of; AL\B·924. '30 NRC 367 (1989)
10 C.F.R. 50.47(b)(12)
requirements for medical services in • radiological emergency; LBP·89·32. 30 NRC 548 (1989)
10 C.F.R. 50.47(b)(14)
interpretation of full'participation emergency exercise; LBP·89·38. 30 NRC 77:1. 738 (1989)
10 C.P.R. 50.47(b)(15)
radiological emergency plan for prison. adequacy of; LBP·89·22. 30 NRC 137 (1989)
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10 c.P.R. 50.47(c)(1)
applicability of realism lUle where applicant meets requitements of sectim 50.47(b); LBP-89-32, 30
NRC 387 (1989)
usumptim of best-efforts response by governmental entities who refuse to participate in emergency
planning; LBP-89-32, 30 NRC 381 (1989)
reasonable and feasible dose livings standard for emergency planning; LBP-89-32, 30 NRC 391 (1989)
10 c.P.R. 50.47(cX1)(iii)(B)
application of realism lUle to evacuation of transit-dependent populations; LBP-89-32, 30 NRC 423
(1989)
usumptim of best-efforts response by governmental entities who refuse to participate in emergency
planning; LBP-89-32, 30 NRC 455 n.35 (\989)
basis for FEMA '. JCView of adequacy of emergency planning; LBP-89-32, 30 NRC 389 (1989)
IhMIhold requirements for compliance with emergency planning atandards; LBP-89-32, 30 NRC 386
(1989)
10 c.P.R. 50.47(d)
justi/icatim for amendment of; ALAB·92O, 30 NRC 135 (1989)
10 c.P.R. 50.57
effectiveness of full·power licensing pending consideration of levere·accident mitigation design
alternatives; CU·89·15, 30 NRC 98 (1989)
findings necessuy for full·power license authorizatim; CU·89·17, 30 NRC 120 (1989)
findings necessary for issuance of 10w·power license; CU·89·10, 30 NRC 2, S (1989)
transient during 10w.power testing IS demmstration of inability to canp\y with; LBp·89·28, 30 NRC
287 (1989)
10 c.P.R. 50.57(a)(3)
findings necessuy for operating license issuance; LBP-89-33, 30 NRC 657 (1989)
10 C.P.R. 50.57(c)
10w·power license authorizatim prior to canplctim of initial decision on full·power luthorizatim;
CU·89·10, 30 NRC 4 (1989)
10 c.P.R. 50.59
hardened wetwell vent capability; 00·89·9, 30 NRC 8OS-06 (1989)
10 c.P.R. 50.61
pressurized thermal shock screening criteria, compliance at Turltcy Point; 00-89·8,30 NRC 22S (1989)
request for change in regu1atim; 00·89·8, 30 NRC 225 (1989)
10 c.P.R. 50.71(b)
requirement for aMual financial reports and certified financial atatements from commercial reaetor
licr.nsees; ALAB·920, 30 NRC 134 (1989)
10 C.P.R. 50.80
Canmission approval required for transfer of ownership share of nuclear power plant; ALAB·920, 30
NRC 131 (1989)
10 c.P.R. 50.8O(b)
financial qualifications determination necessary when ownership of plant is transferred; ALAB·920, 30
NRC 131 (1989)
10 c.P.R. 50.80(c)
treatment of allegations of thn:at to plant safety from transfer of plant ~wnership; ALAn·920, 30 NRC
131 (1989)
10 c.P.R. 50.91(a)(4)
issuance of operating license amendment following no significant hazards determination; ALAB-921, 30
NRC 180 (1989)
10 c.P.R. 50.92(c)
content of Pedera1 Register notice on operating license amendment application; ALAB-921, 30 NRC 180
(1989)

I
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10 c.P.R. Part SO, Appendix A
acceptable methods for compliance wilh standards for plant design; D1).89·9, 30 NRC 798 (1989)
10 c.P.R. Part SO, Appendix A, GDC 61
accident mitigation rcqullemCnlS for apent fuel pool expansion; ALAB·919, 30 NRC 43 (1989)
10 c.P.R. Part SO, Appendix B
transient during low-power testing as dcnonstration of inability to canply wilh; LBP·89·28, 30 NRC
287 (1989)
10 c.P.R. Part SO, Appendix B, Criterion V
violation of Seabrook; LBP.89·28, 30 NRC 294 (1989)
10 C.F.R. Part SO, Appendix B, XVI
purpose of rcqullement for prompt identification and correction of conditions adverse to quality;
LBP·89·29, 30 NRC 310 n.1 (1989)
10 C.F.R. Part SO, Appendix E, I
cnergenc:y planning consideration in low-power license aulhorlzation; CU·89-IO, 30 NRC 5 n'.2 (1989)
10 C.F.R. Part SO, Appendix E, UB
lcope of Itlte cnergency planning rcqullements under; AIAB-924, 30 NRC 340 (1989)
10 C.F.R. Part SO, Appendix E, IV
adequacy of Seabrook evacuation time estimates; LBP-89·32, 30 NRC 436 (1989)
protective action considerations in establishing evocuation time estimates; ALAB·924, 30 NRC 371
(1989)
10 C.P.R. Part SO, Appendix E, IV.C
.
cassca or cnergency action levels; ALAB·924, 30 NRC 363 (1989)
10 C.F.R. Part SO, Appendix E, IV.F.I
effect of pendency of motions on onsite cnergency exercise on operating license issuance; LBP-89-33,
30 NRC 674 (1989)
interpretation of "full-participation exctcise" relative to utility-sponsored cnergency rcaponse plan;
LBP-89-32, 30 NRC 615, 616, 620, 621 n.84, 639, 646 (1989)
ICOpe of requirement for cnergency exercise wilhin one year of operating license issuance; LBP·89-38,
30 NRC 726, 730, 734-35, 738, 742-44 (1989)
10 c.P.R. Part SO, Appendix E, IV.Fol
scope of requirement for onsite cnergcnc:y exctcisc; LBP·89-38, 30 NRC 735 (1989)
10 c.P.R. Part SO, Appendix G
fracture tooghncas of uppcr-ahclf energy at Turlcey Point; D1).89-8, 30 NRC 224 (1989)
prcasun>-tcnpcrature limits for fracture toughness at TuD::ey Point; D1).89·8, 30 NRC 22S (1989)
..rcty determinations relative to reactor vessel embrittlcnent; D1).89-8, 30 NRC 221 (1989)
10 C.F.R. Part SO, Appendix G, V.C
submission or fracture toughness analysis, requirements for; D1).89-8, 30 NRC 226 (1989)
10 C.F.R. Part SO, Appendix H
integration of reactor materials surveillance program for Turkey Point units; D1).89-8, 30 NRC 224, 22S
(1989)
10 C.F.R. Part SO, Appendix n, IT.C
aulhorization of integrated reactor materials lurveillance program for Turkey Point units; D1).89·8, 30
NRC 224 (1989)
10 C.F.R. Part SO, Appendix I, IT.D
costs used for occupational exposure for purposca or c:ostlocnelit analysis; CU-89-17, 30 NRC 116
(1989)
10 C.F.R. Part 51
exemption from rcqullements of; ClJ·89·10, 30 NRC 4 (1989)
rcctiIication of inadcquacica in NEPA statcnent prior to licensing aulhorization; ClJ·89-10, 30 NRC 4
(1989)
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10 C.F.R. 51.14(a)
environmental assessment n:quUements for operating license amendments; ALAB·919, 30 NRC 42
(1989)
10 C.F.R. 51.20
EIS n:quUements for operating license amendments; ALAB·919, 30 NRC 42 (1989)
10 C.F.R. 51.21, 51.22(c)(9)
definition of Ncategorical exc1usionM ; ALAB·919, 30 NRC 42 (1989)
10 C.F.R. 51.31
EIS n:quUements for spent fuel pool =acking; ALAB·9l9, 30 NRC 43 (1989)
10 C.F.R. 51.51. Table S·3n
quantitative effects of fuel cycle; CIl·89·17. 30 NRC 114 n.9 (1989)
10 C.F.R. Part 55
appellate review of licensing board decision to uphold Staff decision to suspend reactor operator license;
ALAB·923, 30 NRC 263 (1989)
10 C.F.R. 55.21, 55.33
evaluation of reactor operator license applicants by a medical pnctitioner for drug abuse; LBP·89·26, 30
NRC 197 (1989)
10 C.F.R. 5S.47
Staff fleJUDility to waive reactor operator examination and test requirements; LBP-89-2l, 30 NRC 72
(1989)
10 C.F.R. 5S.53(d)
transient during low-power testing IS demonstration of inability to comply with; LBP-89-28, 30 NRC
287 (1989)
10 C.F.R. SS.57
refusal to renew reactor operator license because of drug use; LBP-89-26, 30 NRC 212 (1989)
10 c.p.R. SS.61
revocation of reactor operator license because of drug llse; LBP-89-26, 30 NRC 212 (1989)
10 C.F.R. SS.61(b)(2)
cause for revocation of a reactor operator license; LBP-89-26, 30 NRC 198 (1989)
10 c.p.R. 61.2
definition of land disposal of ndioactive waste; lBP-89-3S, 30 NRC 683 (1989)
10 C.F.R. 61.44
elimination of site maintenance in land disposal of ndioactive waste; LBP-89-3S, 30 NRC 683 (1989)
10 C.F.R. Part 70
request for renewal of .pecial nuclear material license; ALAB-92S, 30 NRC 712, 713 (1989)
Itstement of intervenor's concerns in materiala 1iccnse proceeding; LBP-89-27, 30 NRC 267 (1989)
10 C.F.R. 70.22(f)
purpose of requirement for prompt identification and con-ection of conditions adverse to quality;
LBP-89-29, 30 NRC 310 n.l (1989)
10 C.F.R. Part 100
Iitigability of site suitsbi!ity issues at operating license lUge; ALAB-922, 30 NRC 251 n.7 (1989)
40 C.F.R. 1502.22(b)(1)
definition of Nreasonably foreseeab1e environmentsl impacts; ALAB-919, 30 NRC SI n.30 (1989)
40 C.F.R. 1506.1
full-power license authorization prior to resolution of all environmentsl issues; CIl-89-17, 30 NRC 110
(1989)
44 c.p.R. 3S0.S
basis for emergency exercise objectives; LBP-89-32, 30 NRC 616 (1989)
44 C.F.R. 3SM
scope of FEMA responsibilities to verify implemcnubility of uti1ity-aponsored emergency plan;
LBP-89-32, 30 NRC 610 (1989)
M
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Atomic Energy Act, V4b
transfer of luthority from NRC to sutes to license Ind ",gulate radioactive materials; DD-89-6, 30 NRC
162 n.. (1989)
Civil Service Refonn Act, S U.S.c. 7541
effect on NRC IUthOrity to discipline its own employees; CU-89-11. 30 NRC 15 (1989)
Energy Reorganiz.atim Act. 210. 42 U.S.c. 5851
Ictions Igainst employers for termination of whistIeblowers; CU-89-12. 30 NRC 21 (1989)
technical merits camdcrations in I whistIeblowc:r'. right to bring cmcc:rna to the NRC; CU·89-14. 30
NRC 93-94 (1989)
Equal Access to Justice Act, 5 U.S.C. 504
SUIUS IS p"","iling party for purpose of recovering litigatim fees Ind costs; LBP-89-39, 30 NRC 761
n.18 (1989)
N.lL Code Admin. R. PUC 1603.02
Idvance notice requirements for filing for rate changes; AUD·920, 30 NRC 132 (1989)
N.H. Rev. Stat. Ann. 378:3
advance notice requirements for filing for rate changes; AlAB-920, 30 NRC 132 (1989)
N.lL Rev. Stat. Ann. 378:6, I
IUthOrity to suspend effectiveness oC uriff changes during pendency oC In investigltim; ALAB-920, 30
NRC 132 (1989)
N.H. Rev. Stat. Ann. 378:6, n, m
suspension oC effectiveness oC tariff changes during pendency of In investigation; ALAB·920. 30 NRC
132 (1989)
N.lL Rev. Stat. Ann. 378:V
temporary rate increases during pendency oC investigation of proposed rate increase; ALAB-920, 30
NRC 133 (1989)
N.H. Rev. Stat. Ann. 378:29. 378:30
eCfects of temporary rates on /inal disposition of rate case; AlAB-920, 30 NRC 133 (1989)
N.II. Rev. Stat. Ann. 378:30-1
restrictions on recovery of plant constructions in ratemaking; ALAB·920. 30 NRC IV. 132 (1989)
National Environmenul Policy Act, 42 U.S.C. 4321
need to consider =note and spccu1.tive events; ALAB·919. 30 NRC 36 (1989)
Pub. 1.. 94-79.42 U.S.C. 5841
applicability to transport oC plutonium-138 in aa1ileo spacccnCt; DD-89-7. 30 NRC 21S, 217 (1989)
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28 U.S.c. 4SS(b)
ltandlrd for disqualification of opeclal Issistant in informal proceedings; LBP-89-30. 30 NRC 319
(1989)
Atomic Energy Act, 42 U.S.C. 2011. ct seq.
inteJp=stion of reasonable assurance standard; ALAB·922, 30 NRC 25S (1989)
Atomic Energy Act, 11 .... 42 U.S.c. 2014.11
definition of special nuclear material; ALAB-92S. 30 NRC 713 (1989)
Atomic Energy Act, 161(b). (i). 42 U.S.c. 2201(b). (i)
Conunission authority to impose Idditional safety standards; ALAB·922. 30 NRC 256 (1989)
Atomic Energy Act, 161(c). 42 U.S.C. 22Ol(c)
Conunission IUthOrity to issue subpoenas; CU-89-11. 30 NRC 14. IS (1989); CU-89-18. 30 NRC 169
(1989)
Atomic Energy Act, 161(d). 42 U.S.c. 2201(d)
Conunission IUthority for Idministntive review of determination to dismiss NRC employees; CU-89-11.
30 NRC IS (1989)
Atomic Energy Act, 161b. i. 42 U.S.c. 2201 (b). (i)
Conunission IUthOrity'to place restrictions beyond regulatory requirements on licensees; LBP-89-39. 30
NRC 788 (1989)
Atomic Energy Act, 182, 42 U.S.c. 2232(1)
factors considered by the Commission in issuing I reactor operator license; LBP-89-26. 30 NRC 198
(1989)
Atomic Energy Act, 182(1). 42 U.S.C_ 2232(a)
Conunission authority to establish minimum standards for protection of public health and welfare;
ALAB-922, 30 NRC 256 (1989)
Atomic Energy Act, 1821
character considerationa in issuance of a reactor operator license; LBP-89-26. 30 NRC 198 (1989)
Atomic Energy Act, 186. 42 U.S.C. 2236
Conunission luthority to place rcstructions beyond regulatol)' requirements on licensees; LBP-89-39. 30
NRC 788 (1989)
Atomic Energy Act, 186(a). 42 U.S.C. 2236(1)
cause for revocation of a reactor operator license; LBP·89-26. 30 NRC 198 (1989)
Atomic Energy Act, 187.42 U.S.c. 2237
Conunission authority to place rcstructiona beyond regulatol)' requirements on licensees; LBP-89-39. 30
NRC 788 (1989)
Atomic Energy Act, 189(1)
hearing rights on confirmlto!)' Iction letter; LBP-89-28. 30 NRC 272 (1989)
hearing rights (WI license reinstatement; LBP-89-28. 30 NRC Z16 (1989)
Atomic Energy Act, 1891. 42 U.S.c. 2239(1)
hearing rights in materials license cases; LBP-89-23. 30 NRC 143 (1989)
Atomic Energy Act, Z14
request for amendment of state Igreement with NRC in order for state to Icquire jurisdiction over mill
tailings; LBP-89-3S. 30 NRC 680 (1989)
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Black', Law Dictionary 49 (Sth ed. 1979)
discovery by presiding officcn in informal proceedings; LBP-89-29, 30 NRC 302 (1989)
Landis, The Administrative Process 39 (1938)
!elt of faimess in the administrative process; LBP·89·29, 30 NRC 30S (1989)
McConnidc on Evidence ISS, a, 143 & n.13 (3d ed. 1984)
admissibility of previously excluded evidence; ALAB·924, 30 NRC 347 (1989)
1B Moore', Fedcn1 Practice ~ 0.402[21,
30
essential principle of ItIre decisis; ALAB·924, 30 NRC 3S9 (1989)
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ACCIDENTS, SEVERE
mitigation measures for low-power operations; CLI-89-10, 30 NRC I (1989)
risk of one fuel cycle of full-power opention; CLI-89-17, 30 NRC 105 (1989)
teVCISal of decision admitting; ALAD-919, 30 NRC 29 (1989)
semmo and basis required in contentions for admission; ALAD-919, 30 NRC 29 (1989)
See atsq Sevcre-Accident-Mitigation Design Alternatives
ADruDICATORY BOARDS
disqualification standard for; CLI-89-14, 30 NRC 85 (1989)
jurisdiction of; CLI-89-14, 30 NRC 85 (1989)
responsibilities for assessment of health and safety risks; CLI-89-14, 30 NRC 85 (1989)
ADruDICATORY PROCEEDINGS
effect of one agency's proceedings on another's; CLI-89-14, 30 NRC 85 (1989)
ADMINISTRATIVE LAW JUDGE
authority to grant or reinstate a reactor operator's license; ALAB-923, 30 NRC 261 (1989)
ADMINISTRATIVE PROCEDURE Acr
expedited proceedings; CLI-89-19, 30 NRC 167 (1989)
AFFIDAVITS
requirement for motions to reopen; LBP-89-38, 30 NRC 72S (1989)
AGREEMENT
See Lettets of Agreement; Settlement Agreement
AGREEMENT STATES
responsibilities of; DD-89-6, 30 NRC 161 (1989)
AIR TRANSPORT
of plutonium-238 in Galileo spacecraft; D0-89-7, 30 NRC 215 (1989)
AMENDMENl'
of contentions; ALAD-919, 30 NRC 29 (1989)
ANTI-CWIP STATUrES
inclusion of operating costs in nte base; CLI-89-20, 30 NRC 231 (1989)
ANTICIPATED TRANSIENf wrmour SCRAM
wetweU vent line for heat removal during; LBP-89-19, 30 NRC 55 (1989)
APPEAL BOARDS
instruction to presiding officer to comply with Commission's rules for informal hearings; ALAD-92S, 30
NRC 709 (1989)
interlocutory order questioning presiding officer's authority to conduct discovery in informal proceeding;
\
LBP-89-29, 30 NRC 299 (1989)
ICOpe of review where appealing party fails to explain basis for licensing board error; ALAB-924, 30
NRC 331 (1989)
APPEALS
exemption from proscription against nising new issues in; ALAD-924, 30 NRC 331 (1989)
of orden denying rule waiver requests; ALAD-920, 30 NRC 121 (1989)
of results of Subpart L proceedings; ALAD-923, 30 NRC 261 (1989)
APPELLATE REVIEW
interlocutory, refcrnl of ruling admitting severe-accident contentions; ALAB-919, 30 NRC 29 (19~9)
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scope of; ALAB-924, 30 NRC 331 (1989)
standanl for; ALAB-925, 30 NRC 709 (1989)
standard for overturning licensing board decisions; ALAB-921, 30 NRC 177 (1989)
sua sponte, scope of; ALAB-923, 30 NRC 261 (1989)
of unchallenged testimony ar evidence; ALAB-924, 30 NRC 331 (1989)

APPUCANTS
burden in operating license amendment proceedings; ALAB-921, 30 NRC 177 (1989)
Sec also licensees

ATOMIC ENERGY ACT
hearing rights in materials license cases; IlJP-89-23, 30 NRC 140 (1989)
hearing rights on exemption teqUCSts; CU-89-2I, 30 NRC 325 (1989)
statuS of emergency planning requirements as second-tier -extra_adequate protection" requirements;
ALAB-922, 30 NRC 247 (1989)

DEAOI POPULATIONS
evacuation time estimates for; IlJP-89-32, 30 NRC 375 (1989)
prccmcrgcncy information for; IlJP-89-32, 30 NRC 375 (1989)
sheltering of; LDP-89-33, 30 NRC 656 (1989)

DEAOIES
closing of, during ndiological emergencies; LDP-89-32, 30 NRC 375 (1989)
BIAS
disqualifying, standanl for; CU-89-14, 30 NRC 85 (1989)

BOARDS
Sec Adjudicatory Boards; Appeal Boards; licensing BOlrdS

BRIEFS
appc1late, content of; ALAB-921, 30 NRC 177 (1989)
responsibility for possible misapprehension of .arguments caused by inadequacies of; ALAB-92I, 30
NRC 177 (1989)

DURDEN OF PROOF
in operating license amendment proceedings; ALAB-921, 30 NRC 177 (1989)
BUS DRIVERS
, training of, far emergency evacuation; LDP-89-32, 30 NRC 375 (1989)

CERTIFICATION
of rcvcrsa1 of licensing bond decision; ALAB-919, 30 NRC 29 (1989)
Sec also Directed Certification
CESIUM-137
rClled 1 0 = , lcabge from; D0-89-6, 30 NRC 161 (1989)

COu.ATERAL ESTOPPEL
applicability to earlier appeal board decision; ALAB-924, 30 NRC 331 (1989)

COMMUNICATIONS
adequacy for Seabrook emergency; IlJP-89-32, 30 NRC 375 (1989)

CONFIDENTIALITY
for whi5tlcblowcrs, standanl for obtaining; CU-89-12, 30 NRC 19 (1989)

CONFIRMATION OF ACTION LEITERS
hearing rights on; LDP-89-28, 30 NRC 271 (1989)
imposition of additional conditions m licensees through; IlJP-89-39, 30 NRC 746 (1989)

CONGREGATE CARE
adequacy of facilities for special populatims; LDP-89-32, 30 NRC 375 (1989)

CONSTITUTION
first amendment associational rights; CU-89-11, 30 NRC 11 (1989)

CONTAINMENT
heat temoval modilicatims; LDP-89-19, 30 NRC SS (1989)
Malk I, failure probability; D0-89-9, 30 NRC 791 (1989)
Mark I, aevcrc-accident considcr&tions for spent fuel pool rcracking; ALAB-919, 30 NRC 29 (1989)
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Marie

MarIe

n,

conocrns about; D0-89-9, 30 NRC 791 (1989)

n. severe-accident-mitigation design alternatives for;

LBP-89-19, 30 NRC 55 (1989)
pressure restoration devices; LBP-89-19, 30 NRC 55 (1989)
spny/flooding modifications; LBP-89-19, 30 NRC 55 (1989)
CONTAMINATION
See Radioactive Contamination
CONTENTIONS
accident scenario description and basis in; AUB-919, 30 NRC 29 (1989)
amendment of; AUB-919, 30 NRC 29 (1989)
basis and specificity rcquirementa for admission of; AUB-919, 30 NRC 29 (1989); CU-89-17, 30 NRC
lOS (1989); CU-89-20, 30 NRC 231 (1989)
deadline for filing; AUB-919, 30 NRC 29 (1989)
dismissal on basis of prehearing stipulation; LBP-89-22, 30 NRC 137 (1989)
dismissal on basis of setllement agreement; LBP-89-24, 30 NRC 152 (1989)
merita determination at admission stage; AUB-919, 30 NRC 29 (1989)
on emergency exercise deficiencies, fundamental flaw standard for; LBP-89-38, 30 NRC 725 (1989)
purpoae of basis and specificity rcquirementa for admission of; AUB-919, 30 NRC 29 (1989)
request to wilhdraw; LBP-89-20, 30 NRC 6S (1989)
scope of licensing board review of basis for admission purposes; AUB-919, 30 NRC 29 (1989)
specificity required in documenta supporting; AUB-919, 30 NRC 29 (1989)
CONTENTIONS, UTE-FILED
burden on sponsor to demonstrate its ability to contribute to a sound record; AUB-919, 30 NRC 29
(1989)
five-factor test for admission of; AUB-919, 30 NRC 29 (1989)
CORE CATCHERS
blsemlt rubble bed or dry crucible approach; LBP-89-19, 30 NRC 55 (1989)'
COST/BENEFlT ANALYSIS
of postponing plant operation, financial costs considered in; CU-89-17, 30 NRC 105 (1989)
COUNCIL ON ENVIRONMENTAL QUAUTY
regulations, right of Commission to decline to adopt; AUB-919, 30 NRC 29 (1989)
CROSS-TRAIN UNEUP
interpretation of allowances and limitations imposed by technical spcciliCltionS; LBP-89-21, 30 NRC 68
(1989)
DECISIONS
appeal board, Canrnission review of; AUB-919, 30 NRC 29 (1989)
DEFINITIONS
Hcategorical exclusion" from environmental assessment; AUB-919, 30 NRC 29 (1989)
DEPAlITMENT OF UBOR
jurisdiction in health and safety matters; CU-89-14, 30 NRC 85 (1989)
DEPRESSURIZATION
severe-accident-mitigation design alternatives for automatic depressurization syltem; LBP-89-24, 30 NRC
152 (1989)
DESIGN
See Seismic Design; Severe-Accident-Mitigation Design Alternatives
DIRECTED CEKl1FICATION
appeal board aulhority in informal adjudication; ALAB-925, 30 NRC 709 (1989)
DISCHARGE LOADS
hydrodynamic and safety-relief valve; D0-89-9, 30 NRC 791 (1989)
DISCOVERY
by presiding officer in informal proceeding; AUB-925, 30 NRC 709 (1989); LBP-89-29, 30 NRC 299
(1989)
DlSQUAUFlCATION
of Commissioners, standards for; CU-89-18, 30 NRC 167 (1989)
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responsibility for deciding motions for; Cll-89-18. 30 NRC 167 (1989)
of lpeciol assistant to presiding officer in informll proceeding. ltandanl for; IlJP-89-30. 30 NRC 311
(1989)
ltandard for adjudicatory boards; Cll-89-14. 30 NRC 85 (1989)
DRUG USE
luspension of reactor opcntor license for; IlJP-89-26. 30 NRC 195 (1989)
at Thrltey Point, allegations of: D0-89-8. 30 NRC 220 (1989)
DRYWELL SPRAYS
levere-accident-mitigation design alternatives for; IlJP-89-24. 30 NRC 152 (1989)
DUE PROCESS
effects of limultancous hearings by two agencies 00; Cll-89-14. 30 NRC 85 (1989)

ECONOMIC ISSUES
IS

basis for standing in informll materiol license amendment proceeding: IlJP-89-30. 30 NRC 311
(1989)

EFFECTIVENESS
Sec Immediate Effectivencss: Immediate Effectivencss Review
ELECTRICAL EQUIPMENT
replacement of chatter-prone relays and brealcCIll; IlJP-89-24. 30 NRC 152 (1989)
EMBRITI1.EMENT
reactor pressure vessel; D0-89-8. 30 NRC 220 (1989)

EMERGENCY BROADCAST SYSTEM
confusion in messages; IlJP-89-32. 30 NRC 375 (1989)
content of messages; LBP-89-32, 30 NRC 375 (1989)

EMERGENCY EXERCISES
exemptioo from requirements for, CLI-89-19. 30 NRC 167 (1989)
full-participation, intcrprtutioo of: IlJP-89-38. 30 NRC 72S (1989)
fundamental lIaw ltandard for litigation of issues 00: IlJP-89-33. 30 NRC 656 (1989); IlJP-89-38. 30
NRC 725 (1989)
in New Hampshire. adequacy of performance in; IlJP-89-32. 30 NRC 375 (1989)
PAR gencntioo and execution during; IlJP-89-32, 30 NRC 375 (1989)
scope of litigable issues; IlJP-89-33. 30 NRC 656 (1989)
ICOpe of requirement for; IlJP-89-38. 30 NRC 725 (1989)

EMERGENCY PLANNING
basis for requirement; ALAB-924. 30 NRC 331 (1989)
distinction between "providers" and "recipients" for purpose of letter of agreement; ALAB-924. 30 NRC
331 (1989)
distinction between principalJIead role and supportive role of local government organizatioos; ALAB-924.
30 !'.'RC 331 (1989)
exceptions to tegulations: Cll-89-19. 30 NRC 167 (1989)
guidance on letters of agreement; ALAB-924. 30 NRC 331 (1989)
guidance on transportation assistance for special populatioos; ALAB-924. 30 NRC 331 (1989)
intcrprttation of "continuous opcntion" criterion for emergency =ponse organizations; ALAB-924. 30
NRC 331 (1989)
intcrprttation of reasonable assurance standard; ALAB-922. 30 NRC 247 (1989)
issues litigable wtder section 2.206; ALAB-922. 30 NRC 247 (1989)
measu= required for transportatioo assistance for lpecial populatioos; ALAB-924. 30 NRC 331 (1989)
objectives of: ALAB-924. 30 NRC 331 (1989)
posthearing teS01ution of issues of; IlJP-89-33. 30 NRC 656 (1989)
lpecificity of letters of agreement; ALAB-924. 30 NRC 331 (1989)
EMERGENCY PLANS
content on implementing procedures; ALAB-924. 30 NRC 331 (1989)
sheltering as a prctcctive meaSUte: ALAB-924. 30 NRC 331 (1989)
weight accorded to FEMA findings on; ALAB-924. 30 NRC 331 (1989)
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EMERGENCY PREPAREDNESS
aspects to be tested in emergency exercises; LBP-89-38, 30 NRC 725 (1989)
EMERGENCY RESPONSE
coordination of government tcSourccs in; LBP-89-32, 30 NRC 375 (1989)
EMERGENCY RESPONSE ORGANlZATIONS
continuous (24-hour) opention criterion for; ALAB-924, 30 NRC 331 (1989)
EMERGENCY RESPONSE PERSONNEL
availability and tnining of; LBP-89-32, 30 NRC 375 (1989)
EMPLOYEES
See Licensee Employees; NRC Employees

ENERGY
nonnuclear, environmental effects of generation replacement equivalent to onc nuclear fuel cyclc's energy
production; Cll-89-17, 30 NRC 105 (1989)
ENERGY REORGANlZATION ACf
responsibility for employee protection; Cll-89-14, 30 NRC 85 (1989)
scope of NRC employee protection activities; Cll-89-14, 30 NRC 85 (1989)
ENroRCEMENT
of administntivc subpoenas; Cll-89-14, 30 NRC 85 (1989)
of NRC-issued subpoenas; Cll-89-11, 30 NRC 11 (1989)
ENroRCEMENT PROCEEDINGS
scope of; LBP-89-39, 30 NRC 746 (1989)
ENVIRONMENTAL ANALYSIS
n:quimnents for low-power licensing; Cll-89-10, 30 NRC 1 (1989)
ENVIRONMENTAL ASSESSMENf
for spent fuel pool rcracking; ALAB-919, 30 NRC 29 (1989)
supplemental, for spent fuel pool expansion; rnp-89-20, 30 NRC 65 (1989)
ENVIRONMENfAL EFFECTS
of generating nonnuclear replacement energy equivalent to one fuel cycle's energy production;
Cll-89-17, 30 NRC lOS (1989)
of implementation of severe-accident-mitigation design alternatives after full-power opention has begun,
scope of NEPA considerations; CU-89-17, 30 NRC lOS (1989)
ENVIRONMENfAL IMPACf SfATEMENf
for spent fuel pool rcracking; ALAB-919, 30 NRC 29 (1989)
response to public comments on; LBP-89-3S, 30 NRC 677 (1989)
See also Fmal Envimnmental Statements
ERROR
Sec Harmless furor
EVACUATION
assistance to spccia1 populations during; LBP-89-32, 30 NRC 37S (1989)
planning guidance for special populations; ALAB-924, 30 NRC 331 (1989)
of prison inmates, adequacy of ndiological emergency response plan for; rnp-89-22, 30 NRC 137
(1989)
of tnnsit-depcndent persons; rnp-89-32, 30 NRC 375 (1989)
EVACUATION TIME ESTIMATES
for advanced life support patients; ALAB-924, 30 NRC 331 (1989); rnp-89-33, 30 NRC 656 (1989)
for Masuchusetts ccmmunities in Seabrook EPZ; rnp-89-32, 30 NRC 37S (1989)
EVIDENCE
Tcliancc by expert witness m analyses pcrfonned by others; ALAB-921, 30 NRC 177 (1989)
waiver of objection to admission of; ALAB-924, 30 NRC 331 (1989)
EXECUTIVE DlRECfOR FOR OPERATIONS
filing of requests for informal hearings with; LBP-89-23, 30 NRC 140 (1989)
EXEMPTION
from emergency exercise requirements, denial of request for; CU-89-19, 30 NRC 167 (1989)
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fran Part 20 requirements under general license requirements; LDP-89-39, 30 NRC 746 (1989)
fran use of protection facton in respirators used by wolkers in ndiation envirorunents; CU-89-21, 30
NRC 325 (1989)
EXPERr WITNESSES
reliance on analyses performed by others; AIAB-921, 30 NRC 177 (1989)

EXPOSURE
Sec Occupational Exposures
EXTENSION OF TIME
10 respond 10 subpoenas, grounds for; CU-89-12, 30 NRC 19 (1989)
FAIRNESS
administrative, where whistlcblower claims discrimination for voicing "rely concerns; CU-89-14, 30
NRC 8S (1989)
FEDERAL EMERGENCY MANAGEMENT AGENCY
weight accorded 10 findings on emergency plans; ALAB-924, 30 NRC 331 (1989)
FILINGS
under oath for materials license proceedings; LDP-89-Z7, 30 NRC 267 (1989)
FINAL ENVIRONMENTAL STATEMENTS
requirements for low-power licensing; CU-89-10, 30 NRC 1 (1989)
FINALITY
for appes! purposes; AIAB-920, 30 NRC 121 (1989)
FINANCIAL ISSUES
fWlding future costs; CU-89-20, 30 NRC 231 (1989)
FINANCIAL QUAIlFICATIONS
exccpUon to proscription against consideration in openting license proceedings; ALAB-920, 30 NRC
121 (1989)
rule waiver, denial of request for; CU-89-20, 30 NRC 231 (1989)

FIRES
spent fuel pool, mitigation devices; LDP-89-19, 30 NRC SS (1989)
:rircaloy cladding, considention in openting license amendment proceedings; LBP-89-20, 30 NRC 65
(1989)
:rircaloy cladding, consideration of, for spent fuel pool rencJdng; ALAB-919, 30 NRC 29 (1989)
FITNESS RlR DUlY
of reactor operator; LDP-89-26, 30 NRC 19S (1989)
FRAcruRE TOUGHNESS
requirements It Turkey Point; 00-89-8, 30 NRC 220 (1989)
GALILEO SPACECRAFr
plutonium-238 tnnsport as buis for request 10 SlOp launch; 00-89-7, 30 NRC 21S (1989)
GENERAL liCENSE
cxemptim from Part 20 requirements; LDP-89-39, 30 NRC 746 (1989)
radiatim standuds; LDP-89-39, 30 NRC 746 (1989)
standards for small quantities of source material; LDP-89-39, 30 NRC 746 (1989)
GENERATORS
Sec Radioactive Thermoelectric Generators
GENERIC SAFETY ISSUES
No. 61, relative to GE-designed reactors; 00-89-9,30 NRC 791 (1989)
HARDENED WETWELL VENT CAPABllITY
Canmission policy on improvement dealing with; 00-89-9, 30 NRC 791 (1989)
HARMLESS ERROR
grant of lummary dispositim as; AIAB-924, 30 NRC 331 (1989)
HEALTII AND SAFETY
effect of financial qualilicatims of applicants/licensces on; CU-89-20, 30 NRC 231 (1989)

HEARlNO FlLE
deadline for filing; LDP-89-30, 30 NRC 311 (1989)
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in informal proceedings, responsibility for, and content and availability of; ALAll-925, 30 l'.'RC 7Cf}
(1989)
HEARING RIGIITS
on confirmatory action letter; LllP-89-28, 30 l'.'RC 271 (1989)
on exemption requests; CU-89-21, 30 NRC 325 (1989)
on license reinstatement; LllP-89-2S, 30 NRC 271 (1989)
on materials license amendment; LllP-89-23, 30 NRC 140 (1989)
on NRC immediate effectiveness reviews; CU-89-17, 30 NRC 105 (1989)
HEAT TRANSFER
pool heat removal system and drywcll spray; LllP-89-19, 30 NRC 55 (1989)
HOSPITALS
MS-l, training and staffing of; LllP-89-32, 30 NRC 375 (1989)
HU1-.IAN FACTORS G'\'GINEERING
modifications nceded as severe-accident-mitigation design alternatives for full-power licensing;
LllP-89-19, 30 NRC 55 (1989)
IIYDROGG'l CO:-"'TROL
considerations for spent fuel pool rcracking; ALAB-919, 30 NRC 29 (1989)
in light-water reactors; DD-89-9, 30 l'.'RC 791 (1989)
IMMEDIATE EFfEcnvEl'a~SS
of decisions pending decision on remanded issue; CU -89-15, 30 l'.'RC 96 (1989)
of full-power operating license pending administrative appeals; CLI-89-17, 30 l'.'RC 105 (1989)
IMMEDIATE EFFECTlVEl'.'ESS REVIEW
hearing rights on; CLI-89-17, 30 l'.'RC 105 (1989)
of full-power license authorization; CU-89-17, 30 l'.'RC 105 (1989)
INFOR?-.IAL PROCEEDINGS
appeals of results of; ALAn-923, 30 NRC 261 (1989)
authority of presiding officer to conduct discovery in; LI3P-89-29, 30 t-.'RC 299 (1989)
authority of presiding officer to hold settlement conferences; ALAB-925, 30 t-.'RC 7Cf} (1989)
directed certification in; ALAB-925, 30 NRC 709 (1989)
discovery in; ALAn-925, 30 NRC 7Cf} (1989)
filing of statements of issues in; LI3P-89-25, 30 t-.'RC 187 (1989)
late intervention in; LllP-89-25, 30 l'.'RC 187 (1989)
t-.'RC staff participation in; LBP-89-3l, 30 t-.'RC 320 (1989); LBP-89-37, 30 l'.'RC 706 (1989)
oral presentations in; ALAB-925, 30 l'.'RC 7Cf} (1989)
procedures for materials license cases; LBP-89-23, 30 t-.'RC 140 (1989)
role of presiding officer in; LBP-89-29, 30 !'<'RC 299 (1989)
scheduling for; LBP-89-27, 30 !\'RC 267 (1989)
special assistant to presiding officer; LBP-89-30, 30 l'.'RC 311 (1989)
standing in; LBP-89-30, 30 l'.'RC 311 (1989)
written questions in; ALAB-925, 30 l'.'RC 7Cf} (1989)
INSPECTION
See Staff Inspection
INTERLOCUTORY ORDER
questioning presiding officer's authority to conduct discovery in informal proceeding; LBP-89-29, 30
!\'RC 299 (1989)
I t-.'TER PRETATI ON
of 10 C.ER. 2.1233(a); LBP-89-29, 30 l'.'RC 299 (1989)
of 10 C.F.R. 50.47(b); ALAll-924, 30 l'.'RC 331 (1989)
of full-participation exercise; LllP-89-38, 30 NRC 725 (1989)
of safety-significant; LBP-89-28, 30 t-.'RC 271 (1989)
INTERVENORS
licensee reimbursement of litigation costs to; LBP-89-24, 30 t-.'RC 152 (1989)
periodic site tour by designated representative of; LBP-89-24, 30 l'.'RC 152 (19S9)
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Il'.'TERVE!'.'TIO~

content of petitions in infonml proceedings; LBP-89-23, 30 !'.'RC 140 (1989)
late, in infonnal proceedings; LBP-89-25, 30 !'.'RC 187 (1989)
in materials license cases, basis for; LBP-89-23, 30 NRC 140 (1989); LBP-89-25, 30 r\RC 187 (1989)
by organization that established standing after expiration of date for filing intervention petitions;
LBP-89-25, 30 r·mc 187 (1989)
organizational, in materials license proceeding; LBP-89-23, 30 !'.'RC 140 (1989)
standing requirement in infonnal materials license proceeding; LBP-89-23, 30 NRC 140 (1989)
INVESTIGATIO~S

See OIA Investigations
JURISDICTION'
to consider challenges to onsite emergency exercise; LBP-89-38, 30 NRC 725 (1989)
of licensing boards, limits on; LBP-89-19, 30 NRC 55 (1989)
NRC, to issue subpoenas in investigation of NRC employee misconduct; CLI-89-II, 30 !'.'RC 11 (1989)
where final agency action has been taken on low-power license that encompasses subject matter of
contention; LBP-89-2S, 30 NRC 271 (1989)
LEGISLATORS
standing to intervene in materials' license proceeding; LBP-89-23, 30 NRC 140 (1989)
LETTERS OF AGREEMENT
between government agencies and other emergency response support organizations; ALAB-924, 30 !'.'RC
331 (1989)
between state and local communities; LBP-89-33, 30 NRC 656 (1989)
distinction between "providers" and "recipients" for purpose of obtaining; ALAB-924, 30 l'.'RC 331
(1989)
specificity required of; ALAB-924, 30 NRC 331 (1989)
with teachers, need for, LBP-89-33, 30 NRC 656 (1989)
LIABILITY
of emergency response personnel; LBP-89-32, 30 r\RC 375 (1989)
LICENSE REVOCATION'
modification of Staff order, allowing licensee to engage in chemical processing of depleted uranium;
LBP-S9-39, 30 NRC 746 (1989)
LICENSEE EMPLOYEES
whistleblowers, responsibilities for protecting; CLI-89-14, 30 ",'RC 85 (1989)
LICENSEES
provision of licensing-related documents and !'.'RC correspondence to intervenors; LBP-89-24, 30. r\RC
152 (1989)
See also ApplicanL~
LICENSTNG BOARDS
authority on enforcement matters; LBP-89-2S, 30 !'.'RC 271 (1989)
authority to approve settlements; ALAB-925, 30 !'.'RC 7(f) (1989)
_
authority to direct !'.'RC Staff in perfonnance of its functions; ALAB-925, 30 !'.'RC 709 (1989) ,
authority to pose questions to parties; ALAB-925, 30 !'.'RC 7(f) (1989)
discretion in managing proceedings; ALAB-924, 30 !'.'RC 331 (1989)
error, responsibility of appealing party to explain; ALAB-924, 30 NRC 331 (1989),
jurisdiction, detenninants of; LBP-S9-2S, 30 r\RC 271 (1989)
'r \ ,.'
limits on jurisdiction of; LBP-89-19, 30 !'.'RC 55 (1989)
obligation to give stare decisi effect to prior decision of appeal bmrd; ALAB-924, 30 !'.'RC 331 (1989)
scope of review of contention basis for admission purposes; ALAB-919, 30 !'.'RC 29 (1989) LICENSn\G PROCEEDINGS
"
expedition of; CLI-89-19, 30 !'.'RC 167 (1989)
LIGHT-WATER REACTORS
combustible gas control in; DD-89-9, 30 NRC 791 (1989)
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LOW-POWER TESTIP;'G
delay in manual trip after drop in pressurizer water level during natural circulation test; LBP-89-28. 30
NRC 271 (1989)
; , .
MAINfENAP;'CE
at Turkey Point. adequacy of; DD-89-5. 30 i\'RC 73 (1989)
}"IANAGE~rEi\'T CO:-'WETEP;'CE
at Turkey Point. adequacy of; DD-89-S. 30 i\'RC 73 (1989)
}"IARIJUANA
'
suspension of reacto: operator license for use of; LBP-89-26. 30 i\'RC 195 (1989)
1IATERIALS UCENSE A1rEND:-'rEKf PROCEEDIP;'GS
standing in; LBP-89-30. 30 P;'RC 311 (1989)
1IATERIALS LICENSE PROCEEDI1':G'
approval of stipulation and termination of procced~g; LBP-89-31," 30 i\'RC 320 (1989)
intervention in; LnP-89-25. 30 i\'RC 187 (1989)
statement of intervenor's concerns in; LBP-89-27. 30 NRC 267 (1989)
MATERIALS LICENSE RE1'.'CWAL
schedule for informal proceeding; LBP-89-27. 30 NRC 267 (1989)
MATERIALS LICENSES
hearing rights on; LBP-89-23. 30 i\'RC 140 (1989)
MEDICAL SERVICES
adequacy of facilities for special populations; LBP-89-32. 30 NRC 375 (1989)
METIOROLOGICAL

CO~TIITIO~S

considerations in PAR generation; LBP-89-32. 30 i\'RC 375 (1989)
1flLL TAILINGS
'
Sec Thorium Mill Tailings
MODIF1CATION OF ORDER
revoking licensee authority to engage in chemical pr~cessi~g of depleted uranium; IllP-89-39. 30 l'.'RC
746 (1989) ,
.
MONITORING
of special-necds evacuees; LBP-89-32. 30 NRC 375 (1989)
real-time systcrri. as basis for .evacuation time estimates; LBP-89-32. 30 NRC 375 (1989)
MOOTNESS .
reconsideration of decision on reactor operator license declined on grounds of mootne-<;s; CLI-89-16. 30
NRC 103 (1989)
MOTIONS TO REOPEN
affidavit requirement for, LBP-89-38. 30 l'.'RC 725 (1989)
sce also Reopening a Record
.
.
NATIONAL ENVIRONMEi'.'TAL POLICY' ACT'
consideration of alternatives to above-grade disposal cell for thorium mill tailing,; LBP-89-35. 30 i\'RC
677 (1989)
.
consideration of remote and speculative events under, ALAB-919, 30 NRC 29 (1989)
costs considered in cost/benefit analysis; CLI-89~17,' 30 l'.'RC 105 (1989)
full-power license authorization prior to resolution of all environmental issues and completion of I\T:PA
review process; CLI-89-17. 30 P;'RC 105 (1989)
need to consider severe-accident-mitigation design alternatives; U3P-89-19. 30 ;NRC 55 (1989)
response to public commenL, on an EIS; LBP-89-35. 30 NRC 677 (1989)
rule of reason applied to severe-accident considerations; ALAB-919, 30 NRC 29 (1989)
severe-aceident-mitigation design alternative considerations for full-power licensing; CLI-S9-1O. 30 l'.'RC
1 (1989)
.
worst-case analysis requirements ~~der; ALAB~919. 30 NRC 29 (1989)
NATURAL CIRCULATION TEST
.
.
delay in manual trip after drop in pressurizer water level during; LBP-S9-2S. 30 NRC 271 (1989)
·'i','

.

,-

;'

,'-

,.
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l\T:ED FOR POWER
balanced against safety in evaluating exemption requests; CLI-89-19, 30 l\'RC 167 (1989)
NOTIFICATION
adequacy for Seabrook emergency; LBP-89-32, 30 NRC 375 (1989)
See also Public Notification Coordinators
l\'RC EMPLOYEES
misconduct, authority to investigate; CU-89-11, 30 NRC 11 (1989)
l\'RC STAFF
authority to direct performance of; ALAll-925, 30 NRC 709 (1989)
failure to consult with originator of complaint; LllP-89-37, 30 l\'RC 706 (1989)
flexibility in administration of reactor operator licensing program; LllP-89-21, 30 l\'RC 68 (1989)
participation in informal proceedings; LllP-89-31, 30 NRC 320 (1989)
participation in Subpart L case; LllP-89-37, 30 l\'RC 706 (1989)
NUCLEAR REGULATORY co~n.nSSION
appropriateness of investigations undertaken becalL~e of congressional presmre; CLI-89-14. 30 NRC 85
(1989)
authority to establish minimum standards for protection of public health and welfare; ALAll-922, 30
NRC 247 (1989)
authority to investigate employee misconduct; CLI-89-11, 30 l\'RC 11 (1989)
enforcement of subpoenas; CU-89-12, 30 NRC 19 (1989)
investigatory authority of; CLI-89-14, 30 NRC 85 (1989)
responsibilities for assessment of health and safety risks; CLI-89-14, 30 l\'RC 85 (1989)
review of appeal boord decisions; ALAll-919, 30 NRC 29 (1989)
right to decline to adopt Council on Environmental Quality regulations; ALAll-919, 30 NRC 29 (1989)
role in rule waivers; CU-89-20, 30 NRC 231 (1989)
scope of employee protection activities; CLI-89-14, 30 l\'RC 85 (1989)
standard for disqualification of individual members of; CU-89-18, 30 NRC 167 (1989)
subpoena authority of; CLI-89-18, 30 NRC 167 (1989)
OCCUPATIONAL EXPOSURE
from implementation of severe-accident-mitigation design alternatives; CLI-89-lO, 30 l\'RC 1 (1989)
from installation of severe-accident-mitigation design alternatives after full-power operation has begun;
CLI-89-17, 30 NRC 105 (1989)
alA l};'VESTIGATIONS
of l\'RC employee misconduct, l\'RC authority to conduct; CLI-89-11, 30 l\'RC 11 (1989)
OPERATING LICEt"-:SE AMEND~IENT
EIS requirement for spent fuel pool reracking; ALAll-919, 30 l\'RC 29 (1989)
for St. Lucie spent fuel pool reracking; ALAll-92I, 30 l\'RC 177 (1989)
OPERATII"G LICENSE AMEND~IEl\l PROCEEDII"GS
burden of proof in; ALAll-921, 30 l\'RC 177 (1989)
OPERATII"G LICEt,",SE PROCEEDINGS
litigability of financial qualifications in; ALAll-920, 30 I"RC 121 (1989)
OPERATII"G LICENSES
finding of adequacy of management training and procedures prior to issuance of; LllP-89-28, 30 NRC
271 (1989)
health and safety regulations; CLI-89-20, 30 NRC 231 (1989)
OPERATII"G LICE.,",SE, RJLL-POWER
authorization for, pending resolution of issues on remand; CLI-89-17, 30 l\'RC 105 (1989)
effecL~ of authorization of, on low-power licensing; CLI-89-10, 30 l\'RC 1 (1989)
relevance of low-power event to grant of; LllP-89-28, 30 l\'RC 271 (1989)
severe-accident-mitigation design alternative considerations; LllP-89-19, 30 l\'RC 55 (1989)
OPERATING LICENSE, LOW-POWER
authorization for, when full-power license has already been authorized; CU-89-15, 30 l\'RC 96 (1989)
effect of full-power authorization on requests for; CLI-89-10, 30 l\'RC 1 (1989)
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effectiveness of; CLI-89-lO, 30 fI..'RC 1 (1989)
forum for addressing concerns following issuance of; LBP-89-2S, 30 !'.'RC 271 (1989)
request for stay pending completion of remand proceeding on severe-accident-mitigation design
alternatives; CLI-89-15, 30 NRC 96 (1989)
OPERATIO~S, FULL-POWER
delay, dollar cost of; CLI-89-17, 30 !'.'RC 105 (1989)
OPERATIO~S, LOW-POWER
need for immediate effectiveness review prior to; CLI-89-15, 30 fI..'RC 9G (1989)
OPINION
joint, in response to motion for disqualification of all Commissioners; CLI-89-18, 30 l'mC 167 (1989)
ORAL ARGUMEj'rr
Commission discretion to allow; CU-89-12, 30 fI..'RC 19 (1989)
ORDERS
finality for appeal purposes; ALAB-920, 30 NRC 121 (1989)
See also Interlocutory Order; Modification of Order; Protective Orders
ORGANIZATIm.:s
intervention in materials license proceeding; LBP-89-23, 30 NRC 140 (1989)
PLlITO:--'1UM-238
in Galilco spacecraft, as basis for request to stop launch; DD-89-7, 30 !'.'RC 215 (1989)
PRECEDG"'TIAL EFFECf
of unreviewed decisions; ALAB-925, 30 !'.'RC 700 (1989)
PREJUDICE
disqualifying, standard for; CU-89-14, 30 NRC 85 (1989)
PRESIDING OFFICER
authority to conduct discovery in informal proceeding; LBP-89-29, 30 !'.'RC 299 (1989)
authority to hold settlement conferences; ALAB-925, 30 !'.'RC 709 (1989)
authority to order staff to participate in Subpart Lease; LBP-89-37, 30 NRC 7cx, (1989)
in informal proceedings, authority to appoint special assistant; LBP-89-30, 30 fI..'RC 311 (1989)
in informal proceedings, role of; LnP-89-29, 30 NRC 299 (1989)
instruction from appeal board to comply with Commission's rules for informal hearings; ALAB-925, 30
fI..'RC 700 (1989)
PRESSURIZED THERMAL SHOCK
screening criteria at Turkey Point; DD-89-8, 30 !'.'RC 220 (1989)
PRESSURIZER WATER LEVEL
delay in manual L';p after drop in, during natural circulation test; LBP-89-28, 30 !'.'RC 271 (1989)
PRISON
radiological emergency response plan for Graterford inmates, adequacy of; LBP-89-22, 30 !'.'RC 137
(1989)
PROBABILISTIC RISK ASSESSMENT
of Mark I containment failure; DD-89-9, 30 NRC 791 (1989)
PROOF
standard of, for showing a significant safety problem; CLI-89-20, 30 !'.'RC 231 (1989)
See also Burden of Proof
PROTECTIVE ACfION RECO~f~fENDATIONS
generation of, for Seabrook; LBP-89-32, 30 !'.'RC 375 (1989)
PROTECTIVE ACTIO:-';S
implementation during emergencies; LBP-89-38, 30 !'.'RC 725 (1989)
interpretation of requirement for range of; ALAB-922, 30 !'.'RC 247 (1989)
site-specific nature of; ALAB-924, 30 NRC 331 (1989)
for special populations; LBP-89-32, 30 fI..'RC 375 (1989)
time analysis for; ALAB-924, 30 !'.'RC ,331 (1989)
PROTECTIVE ORDERS
purpose of; CLI-89-12, 30 !'.'RC 19 (1989)
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PUBUC

NOTIFICATIO~

trainin~

COORDINATORS
of; LBP-89-32, 30 NRC 375 (1989)

QUALIFICATIO~

for reactor operator license when emplo}ment has been accepteD outside nuclear area; CU-89-16, 30
r-..'RC 103 (1989)
RADIATION
standards under general license; Lnp-89-39, 30 I\'RC 746 (1989)
RADIATION STERILIZATION
of medical and phumaccutical disposable supplies, leakage of scaled source for, 00-89-6, 30 I\"RC 161
(1989)
RADIOACTIVE CO~'TAr-.fINATIO~
from leaking cesium-137 sealeD sources; 00-89-6, 30 I\"RC 161 (1989)
RADIOISOTOPE TIIER~toELECTRIC GEl'.T:RATORS
risk from, during Galileo spacecraft launch; 00-89-7, 30 I\"RC 215 (J 989)
RATESETTING
anti-CWIP statutes prohibiting recovery of constmction or low-power operating cml~ through; CU-89-20,
30 I\'RC 231 (J 989)
REACTOR OPERATOR LICENSE
scope of sua sponte review; ALAB-923, 30 I\'RC 261 (1989)
suspension of, for dmg use; LBP-89-26, 30 NRC 195 (1989)
See also Senior Reacto:- Operator License
REACTOR OPERATORS
fitness for duty; LBP-89-26, 30 NRC 195 (1989)
performance at Turkey Point, adequacy of; 00-S9-5, 30 NRC 73 (1989)
REACTOR PRESSURE VESSEL
depressurization system modifications; Lnp-89-19, 30 KRC 55 (1989)
embrittlement at Turkey Point; DD-89-8, 30 NRC 220 (1989)
materials surveillance and analysis; 00-89-8, 30 I\"RC 220 (1989)
REACTORS
GE-designed, safety of; DD-89-9, 30 r-.."RC 791 (1989)
See also Light-\Vater Reactors
REALISM RULE
application in Seabrook proceeding; LBP-89-32, 30 I\'RC 375 (1989)
RECONSIDERATIO~
of decision on reactor operator license declined on mootness grounds; CLI-89-16, 30 KRC 103 (1989)
of disqualification decision, denial of; CLI-89-18, 30 I\"RC 167 (1989)
effectiveness of decision pending mling on motion for; CLI-89-13, 30 NRC 27 (1989)
majority vote requirements for grant of; CLI-89-13, 30 NRC 27 (1989)
use of 2.206 procedures as a vehicle for, DD-89-8, 30 l'.'RC 220 (1989)
RECORD
administrative, inconsistent interpretations of; ALAB-924, 30 NRC 331 (1989)
RECYCLING PROGRAMS
licensee contributions to; LBP-89-24, 30 I\'RC 152 (1989)
REFERRAL OF RULIKG
to appeal board for interlocutory review, standard for; ALAn-919, 30 l'."RC 29 (1989)
REGULATIONS
Council on Environmental Quality; right of Commission to decline to adopt; ALAB-919, 30 I\"RC 29
(1989)
emergency planning, exceptions to; CLI-89-19, 30 I\'RC 167 (19S9)
emergency planning, interpretation of reasonable assurance standard; ALAB-922, 30 I\'RC 247 (19S9)
exemption from Part 20, Appendix A requirements for protection factors in respirators; CLJ-89-2I, 30
I\"RC 325 (1989)
.
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interpretation of 10 C.ER. 2758, 50.12; CLI-89-19, 30 J'..'RC 167 (1989); CLI-89-20, 30 J'..l~C 231
(1989)
interpretation of section 2.1233 (a); LDP-89-29, 30 J'..'RC 299 (1989)
interpretation of section 40.22; LDP-89-39, 30 KRC 746 (1989)
interpretation of section 50.47(b); AL\B-924, 30 KRC 331 (1989)
"plain language" interpretation of; Lnp-89-38, 30 !'.'RC 725 (I989)
REMAi\1)
.
criteria governing issuance of stay on; CLI-89-15, 30 !'.'RC 96 (1989)
of evacuation time estimates for advanced life support patients; ALAD-924, 30 i\~C 331 (1989)
pendency on full-power issues, effects on low-p~wer licensing; CLI-89-IO, 30 J'..'RC 1 (1989)
REOPEt-.1KG A RECORD
fundamental flaw standard for; LDP-S9-28, 30 KRC 271 (1989)
materials supporting a motion for, standards for, LBP-S9-28, 30 t-.~C 271 (1989)
on emergency planning issues, standards for; LDP-89-33, 30 NRC 656 (1989)
relevance of low-power event to grant of full-power operating license; LDP-S9-28, 30 KRC 271 (1989)
significant-safety-issue standard for, LDP-89-38, 30 J'..'RC 725 (1989)
RES JUDICATA
applicability in proceedings where there arc changed circumstances; LDP-S9-2S, 30 J'..~C 271 (1989)
applicability to earlier appeal board decision; ALAll-924, 30 !'.'RC 331 (1989)
RESPIRATORS
canister, for ndiation emrironmenl~, exemption from protection factors required for; CLI-S9-21, 30 J'..~C
325 (1989)
REVERSAL OF DECISIO~
admitting severe-accident contentions; ALAn-919, 30 J'..'RC 29 (1989)
REVIEW
licensing board, of contention basis for admission purposes, scope of; ALAD-919, 30 !\~C 29 (1989)
Sec also Appellate Review; Immediate Effectiveness Review
REVOCATIO~

See License Revocation

RISK
severe-accident, of one fuel cycle of full-power operation; CLI-89-17, 30 !\~C 105 (1989)
See also Probabilistic Risk Assessment
ROUTE GUIDES
training of; Lnp-S9-32, 30 NRC 375 (1989)
RULES OF PRACTICE
2.206 procedures as a vehicle for reconsideration, proscription against; DD-89-8, 30 !'.~C 220 (1989)
administrative fairness; CLI-89-14, 30 KRC 85 (1989)
amendment of contentions; ALAB-919, 30 NRC 29 (1989)
appellate review, scope of; AL\D-924, 30 !\'RC 331 (1939)
basis and specificity requirements for admission of contentions; ALAD-919, 30 !\~C 29 (1989);_
CLI-89-17, 30 NRC 105 (1989)
basis and specificity requirements for contention admission, purpose of; AL\B-919, 30 r--,~C 29 (1989)
basis and specificity requirements for show-cause petitions; DD·89-5, 30 !\~C 73 (1989)
briefs, content of; ALAn-92I, 30 NRC 177 (1989)
briefs, responsibility for possible misapprehension of arguments caw;ed by inadcqmcies of briefs;
ALAB-921, 30 !'.'RC 177 (19S9)
burden of proof in openting license amendment proceedings; ALAn-nl, 30 i\~C 177 (1989)
burden on sponsor of late-filed contentions to demonstrate its ability to contribute to a sound rccord;
ALAB-9l9, 30 KRC 29 (1989)
Commission review of appeal board decisions; ALAD-919, 30 J'..~C 29 (1989)
content of intervention petitions in informal proceedings; LBP-89-23, 30 J'..~C 140 (l9S9)
criteria for slay of agency action; CLI-89-15, 30 !\~C 96 (1989)
deadline for filing contentions; ALAn-919, 30 r--,~C 29 (1989)
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deviations from; ALAB-925, 30 1'.'RC 709 (1989)
directed certification in infonnal adjudication; ALAB-92S, 30 1'.'RC 709 (1989)
discovery in infonnal hearings; ALAB-925, 30 NRC 7('f) (19S9)
disqualification of Commissioners, standard for; CLI-89-18, 30 NRC 167 (1989)
effectiveness of decision, effect of motion for reconsideration on; CLI-89-13, 30 1'.'RC 'I7 (1989)
EIS requirements for spent fuel pool reracking; ALAB-919, 30 NRC 29 (1989)
exemption requests and petitions for waiver, similarities betwecn; CLI-89-19, 30 1'.'RC 167 (1989)
exemption requests, indirect costs of compliance considered in evaluating; CLI-89-19, 30 1'.'RC 167
(1989)
eXCTTlption rc.quests, support required for; CLI-89-19, 30 1'.'RC 167 (1989)
expedited proceedings; CLI-89-19, 30 NRC 167 (1989)
filing of statements of issues in infonna1 procccding~; LBP-89-25, 30 1'.'RC 187 (1989)
filing rc.quirements for rc.questing a hearing in an infonnal proceeding; LBP-89-23, 30 1'.'RC 140 (1989)
filing requirements under Subpart L; LBP-89-27, 30 1'.'RC 267 (1989)
finality of licensing board orders for appeal purposes; ALAB-920, 30 1'.'RC 121 (1989)
five-factor test for admission of late-filed contentions; ALAB-919, 30 1'.'RC 29 (1989)
hearing file in infonnal proceedings; ALAB-925, 30 1'.'RC 709 (1989)
hearing procedures for materials license cases; LBP-89-23, 30 NRC 140 (1989)
immediate effectiveness of decisions; CLI-89-1S, 30 1'.'RC 9G (1989)
immediate effectiveness review of full-power license authorization; CLI-89-17, 30 1'.'RC lOS (1989)
inconsistent interpretations of administrative record; ALAB-924, 30 1'.'RC 331 (1989)
interlocutory appeals, exception to proscription against; ALAB-920, 30 1'.'RC 121 (1989)
interpretation of section 2.1233(a); LBP-89-29, 30 NRC 299 (1989)
intervention by an organization that established standing after expiration of date for filing intervention
petitions; LBP-89-25, 30 NRC 187 (1989)
intervention in infonnal proceedings, basis for; LBP-89-23, 30 1'.'RC 140 (1989)
late intervention in infonnal proceedings; LBP-89-25, 30 NRC 187 (1989)
legislator's standing to intervene in materials license proceeding; LBP-89-23, 30 NRC 140 (1989)
licensing board authority to order staff to participate in Subpart Lease; LBP-89-37, 30 1'.'RC 706
(1989)
licensing board error in grant of summary disposition; ALAB-924, 30 NRC 331 (1989)
licensing board review of contention basis for admission purposes, scope of; ALAB-9l9, 30 1'.'RC 29
(1989)
litigability of concerns based on matters dealt with in Safety Evaluation Report and Environmental
Assessment in materials license proceeding; LBP-89-23, 30 NRC 140 (1989)
merits detenninations at contention admission stage; ALAIl-919, 30 NRC 29 (1989)
oral presentations in infonnal hcaring~; ALAIl-925, 30 1'.'RC 7('f) (1989)
organizational intervention in materials license proceeding; LBP-89-23, 30 1'.'RC 140 (1989)
overturning licensing board decisions, standard for; ALAB-921, 30 NRC 177 (1989)
protection of confidential infonnation from disclosure; CLI-89-12, 30 1'.'RC 19 (1989)
referral of ruling to appeal board; ALAB-919, 30 NRC 29 (1989)
responsibility of appealing party to explain basis for licensing board error, ALAB-924, 30 1'.'RC 331
(1989)
role of presiding officer in infonnal proceedings; LllP-89-29, 30 1'.'RC 299 (1989)
settlement of contested proceedings; ALAB-925, 30 NRC 7('f) (1989)
show-cause proceedings, grounds for; LBP-89-39, 30 NRC 746 (1989)
specificity and basis requirements for contentions; CLI-89-20, 30 1'.'RC 231 (1989)
specificity required in documents supporting cO:1tentions; ALAB-919, 30 1'.'RC 29 (1989)
standing in infonnal materials license adjudications; LIlP-89-23, 30 1'.'RC 140 (1989); LIlP-89-30, 30
NRC 311 (1989)
standing to intervene on exemption request; CLI-89-21, 30 NRC 325 (1989)
stare decisis, standard for application of; ALAB-924, 30 1'.'RC 331 (1989)
sua sponte review; ALAB-923, 30 1'.'RC 261 (1989)
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waiver of rules or regulations; CLI-89-20, 30 1'.TRC 231 (1989)
waiver of rules or regulations, showing necessary to obtain; ALAB-nO, 30 1'.1\C 121 (1989)
written questions in informal hearings; ALAD-925, 30 1'.1{C 7CfJ (1989)
SAFETY
balanced against need for power in evaluating exemption requests; CLI-89-19, 30 1'.1\C 167 (1989)
See also Health and Safety
SAFETY ISSUES
See Generic Safety Issues
SAFETY -SIG~1FICANT
interpretation of; LBP-89-28, 30 NRC 271 (1989)
SCHEDULING
for Subpart Lease; LBP-89-27, 30 1'.1\C 267 (1989)
SCRAMS
steps to reduce number of; LBP-89-24, 30 1'.TRC 152 (1989)
SEALED SOURCES
cesium-137, leakage from; DD-89-6, 30 NRC 161 (1989)
effcct of extreme changes in temperature; DD-89-6, 30 l"mC 161 (1989)
SECURITY
at TUrXey Point, adequacy of; DD-89-5, 30 1'.1\C 73 (1989)
SEISMIC DESIG~
modifications neeDed as severe-accident-mitigation design alternatives for full-power licensing;
LDP-89-19, 30 1'.TRC 55 (1989)
sevcre-accident-mitigation design alternatives for; LDP-89-24, 30 l\1\C 152 (1989)
SENIOR REACTOR OPERATOR LICENSE
controversy over qualification moot; CLI-89-16, 30 l\1\C 103 (1989)
denial for failure to pass written exam; LBP-89-21, 30 l\1\C 68 (1989)
requirement for Operations Superintendent for Turkey Point to hold; DD-89-8, 30 NRC 220 (1989)
SETTLEMENT AGREEMENTS
authority to approve; ALAB-n5, 30 NRC 7CfJ (1989)
dismissal of contention and termination of proceeDing on basis of; LBP-89-24, 30 l\1\C 152 (1989)
in materials license proceeding, approval of; LBP-89-31, 30 NRC 320 (1989)
propriety under section 210 of Energy Reorganization Act; CLI-89-l4, 30 l\1\C 85 (1989)
SEVERE-ACCIDEKf-MITIGATION DESIG:--; ALTERNATIVES
full-power license authorization pending resolution of remanded issue on; CLI-89-17, 30 ~1\C 105
(1989)
identification of; LBP-S9-l9, 30 l\1\C 55 (1989)
low-power license authorization prior to completion of hearing on; CLI-89-l5, 30 l\1\C 96 (1989)
low-power licensing, need for consideration of; CLI-S9-l0, 30 l\1\C 1 (1989)
need to consider for grant of full-power license; LBP-S9-l9, 30 l\TRC 55 (1989)
occupational exposure from installation after full-power operation has begun; CU-S9-17, 30 l\1\C 105
(1989)
settlement agreement on; LBP-S9-24, 30 l\1\C 152 (1989)
SHELTERING
protection factor at special-facility institutions; ALAB-n4, 30 l\1\C 331 (1989)
beach populations, implementation of; LBP-S9-33, 30 l\1\C 656 (1989)
consideration as a protective action on a site-specific basis; ALAB-924, 30 1'.TRC 331 (1989)
protective action for Seabrook accident; LBP-S9-32, 30 l\1\C 375 (1989)
special populations; LBP-89-32, 30 1'.1\C 375 (1989)
SHOW-CAUSE PETITIO:--;S
basis and specificity requirements for, DD-S9-5, 30 l\TRC 73 (1989)
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SHOW-CAUSE PROCEEDINGS
as a vehicle for reconsideration, proscription against; DD-S9-S, 30 NRC 220 (1989)
circumstances appropriate for initiation of; DD-S9-5, 30 1'.'RC 73 (1989)
grounds for; LBP-89-39, 30 1'.'RC 746 (1989)
SIRENS
emergency notification, testing of; LBP-89-36, 30 i'.'RC 7(g (1989)
SITE SUITABILITY
litigability at operating license stage; ALAB-922, 30 1'.'RC 247 (1989)
SOURCE-MATERIAL LICENSE
effect of suspension of, on exemption from Part 20 applicable to gencral license operatio~~; LBP-1I9-39,
30 NRC 746 (1989)
SPECIAL POPULATIO:\S
adequacy of survey for identific:ltion of; LBP-89-33, 30 1'.'RC 656 (1989)
evacuation time estimates for; LBP-89-32, 30 NRC 375 (1989)
planning guidance for evacuation of; ALAB-924, 30 KRC 331 (1989)
protective actions for; LBP-89-32, 30 NRC 375 (19119)
SPENT FUEL POOL
fires, mitigation devices; LBP-89-19, 30 i'.'RC 55 (1989)
reracking, at St. Lucie; ALAB-921, 30 NRC 177 (1989)
reracking, EIS requirements for, ALAB-919, 30 i'.'RC 29 (1989)
SPEi'.'T FUEL POOL EXPANSIO~
environmental assessment for, LBP-89-20, 30 1'.'RC 65 (1989)
STAFF INSPECTION
incomplete, resulting in exoneration of applicant from misrepresentation charges; LBP-89-37, 30 1'.'RC
706 (1989)
STANDING
organizational, prerequisites for; LBP-89-30, 30 i'.'RC 311 (1989)
to intervene on exemption request; CU-89-21, 30 i'.'RC 325 (1989)
STARE DECISIS
standard for application of; ALAB-924, 30 1'.'RC 331 (1989)
STAY
criteria for grant of; CLI-89-15, 30 NRC 96 (1989)
STERILIZATION
See Radiation Sterilization
STIPULATION
dismissal of contention and termination of procceding on basis of; LBP-89-22, 30 1'.'RC 137 (1989)
SUBPOENAS
administrative, enforcement of; CU-S9-14, 30 NRC 85 (1989)
burdensomeness of; CU-89-11, 30 i'.'RC II (1989); CLI-89-12, 30 KRC 19 (1989)
effect of motion for reconsideration on appearance date required by; CLI-89-18, 30 i\'RC 167 (1989)
enforcement of; CLI-89-11, 30 NRC 11 (1989)
information on l\'1~C employee misconduct; CLI-S9-11, 30 KRC 11 (1989)
motion to quash; CLI-89-11, 30 i'.'RC 11 (1989)
l\'1~C enforcement of; CU-89-12, 30 i\'RC 19 (1989)
requests for extension of time to respond to; CLI-89-12, 30 i\'RC 19 (1989)
SUMMARY DISPOSn'ION
licensing board error in grant of; ALAB-924, 30 i'.'RC 331 (1989)
SUSPG"lSION OF LICENSE
confirmatory action letter as; LBP-89-28, 30 NRC 271 (1989)
of reactor operator license for drug usc; 'LBP-89-2G, 30 NRC 195 (1989)
SYSTEMATIC ASSESSME1'.'T OF LICEKSEE PERFORMAKCE
at Turkey Point; DD-S9-5, 30 r--.'RC 73 (1989)
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TERMINATION OF PROCEEDI1':G
on basis of settlement agrecment; LBP-89-24, 30 ~"'RC 152 (1989)
on materials licemc amendment following settlemcnt agrcemcnt; LDP-89-31, 30 NRC 320 (1989)
TESTING
of emergency notification sirens; LDP-89-36, 30 NRC 704 (1989)
See also Low-Power Testing
TESTS
senior reactor operator license, hcaring on failurc of; LBP-89-21, 30 ~"'RC 68 (1989)
THORIUM r-.flLL TAILU\GS
abovc-gradc disposal of; LBP-S9-35, 30 ~"'RC 677 (1989)
TIMELINESS
of motions, licensing board discretion in dcciding; ALAB-924, 30 ~"'RC 331 (1989)
TRAfFIC GUIDES
efficiency during emcrgency cvacuation; LBP-S9-32, 30 }''RC 375 (1989)
training of; LBP-89-32, 30 ~"'RC 375 (1989)
TRAfFIC MANAGE~1ENT
during emcrgency cvacuation, adequacy of Seabrook plan for; LBP-S9-32, 30 }'"'RC 375 (1989)
TRAIl'.1NG
at Turkey Point, adequacy of; DD-89-5, 30 l'."'RC 73 (1989)
TRANSIENTS
during low-power operJ.tion at Scabrook; LDP-89-28, 30 }''RC 271 (1989)
initiator frequency, reduction of; LBP-89-19, 30 }'"'RC 55 (1989)
response implementation plan, incorporation of Emergency Procedurc Guidelines into; LBP-89-24, 30
t'-."'RC 152 (1989)
Scc also Anticipated Transients \Vithout SCrJ.m
TRANSIT-DEPENDEl'.'T POPULATION
evacuation of; LBP-S9-32, 30 NRC 375 (1989)
See also Special Populations
TRANSPORTATION
of special populations, rcgulatory guidance on; ALAD-924, 30 l'."'RC 331 (1989)
See also Air Transport
URAl'.1UM
dcplcted, chcmica1 processing of; LDP-S9-39, 30 }''RC 746 (1989)
VErnCLE FLOW
allowing for, in evacuation time cstimates; LDP-S9-32, 30 }'"'RC 375 (1989)
VEl'.'TJ1':G
severe-accident-mitigation design alternatives for; LDP-89-24, 30 }'"'RC 152 (1989)
VEl'.'TS
filtered, dry well and wetwell; LBP-89-19, 30 NRC 55 (1989)
Sec also Hardened Wet well Vcnt Capability
WAIVER
contrasted with exemption requests; CLI-S9-19, 30 l'."'RC 167 (1989)
of financial qualifications rule, denial of request for; CLI-89-20, 30 t'-."'RC 231 (1989)
of objection to ad:11ission of evidence; ALAB-924, 30 ~"'RC 331 (1989)
of rules, appcals of denials of; ALAD-920, 30 ~"'RC 121 (1989)
of rules, showing necessary to obtain; ALAD-920, 30 NRC 121 (1989)
WASTE DISPOSAL
above-grade disposal cell for thorium mill tailings; LDP-S9-35, 30 l'."'RC 677 (1989)
wrn STLEB LOWERS
wrongful termination of, authority to hear allegations of; CLI-89-12, 30 ~"'RC 19 (1989)
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WITh'ESSES
See Expert \Vitnesses
ZrRCALOY CLADDIi\G
fires, consideration in operating license amendment proceedings; ALAD-919, 30 !'-.'RC 29 (1989);
LDP-89-20, 30 !'-.'RC 65 (1989)
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BIG ROCK POINf PLA1\'T; Docket No. SO-ISS
REQUEST FOR ACI10~; December 4, 1989; DIRECTOR'S DECISIO~ ID.1)ER 10 c.F.R. §2.206;
DD-89-9, 30 NRC 791 (1989)
BROWNS FERRY NUCLEAR STATIO~, Units 1, 2, and 3; Docket Nos. SO-2S9, S0-260, SO-296
REQUEST FOR ACI10~; December 4, 1989; DIRECTOR'S DECISIO~ ID.TDER 10 C.F.R. §2.206;
DD-89-9, 30 NRC 791 (1989)
BRUNSWICK STATIO~, Units 1 and 2; Docket Nos. S0-324, SO-32S
REQUEST FOR ACI10~; December 4,1989; DIRECTOR'S DECISIO~ ID.1)ER 10 C.F.R. §2.206;
DD-89-9, 30 NRC 791 (1989)
CLINTO~ POWER STATIO~; Docket No. S0-461
REQUEST FOR ACI10~; December 4, 1989; DIRECTOR'S DECISIO~ ID.1)ER 10 c.F.R. § 2.206;
DD-89-9, 30 NRC 791 (1989)
COOPER STATIO~, Unit 1; Docket No. 50-298
REQUEST FOR ACI10~; December 4, 1989; DIRECTOR'S DECISIO:--: ID.1)ER 10 C.F.R. § 2.206;
DD-89-9, 30 1\'RC 791 (1989)
DIABLO CANYO~ NUCLEAR POWER PLANT, Units 1 and 2; Docket No<;. SO-27S-0LA, SO-323-0LA
OPERATING LICENSE A MEND ME l\'T; July 28, 1989; MEMORAl\1)U~f Al\1) ORDER (Dismissing
Proceeding); LBP-89-20, 30 NRC 65 (1989)
DRESDEN NUCLEAR POWER PLANT, Units 2 and 3; Docket Nos. 50-237, S0-249
REQUEST FOR ACI10~; December 4, 1989; DIRECTOR'S DECISIO~ ID.1)ER 10 C.F.R. §2.206;
DD-89-9, 30 NRC 791 (1989)
DUANE ARNOLD El\TERGY CG,\'TER; Doc..1<:~t No. 50-331
REQUEST FOR ACI10~; December 4, 1989; DIRECTOR'S DECISIO~ ID.1)ER 10 C.F.R. §2.206;
DD-89-9, 30 l\'RC 791 (1989)
ENRICO FER?-.fI ATO~fIC POWER PLA1\'T, Unit 2; Docket No. S0-341
REQUEST FOR ACI10~; December 4, 1989; DIRECTOR'S DECISIO:--: ID.1)ER 10 C.F.R. §2.206;
DD-89-9, 30 1\'RC 791 (1989)
GALILEO M]SSIO~
REQUEST FOR ACI10~; September 2S, 1989; DIRECTOR'S DECISIO~ UNDER 10
C.F.R. §2.206; DD-89-7, 30 l\'RC 21S (1989)
GRAND GULF NUCLEAR STATIO~, Unit 1; Docket No. SO-416
REQUEST FOR ACI10~; December 4,1989; DIRECTOR'S DECISIO~ IT'mER 10 C.F.R. §2.2OG;
DD-89-9, 30 NRC 791 (1989)
HATCH NUCLEAR POWER PLAl\'T, Units 1 <II1d 2; Docket Nos. SO-321 , S0-366
REQUEST FOR ACTIO~; December 4, 1989; DIRECTOR'S DECISIO:--: ID.'DER 10 c.F.R. § 2.206;
DD-89-9, 30 l\'RC 791 (1989)
HEMATITE FUEL FABRICATIO~ FACILITY; Docket No. 70-36-~tLA
MATERIALS UCENSE AMEl\1)~IEl\"T; August 18, 1989; ME~mRANDUM Al\1) ORDER
(Requests for a HCJ.ring); LBP-89-23, 30 l\'RC 140 (1989)
MATERIALS LICENSE AMEl\1)~fEl\"T; September 2S, 1989; MemRAl\1)U~f Al\1) ORDER
(Additional Intervention Petitions, Issues, and Schedules); LBP-89-25, 30 l\'RC 187 (1989)
MATERIALS LICENSE AMEl\'D~IEl\T; October 27, 1989; PRElIEARING CO:--TEREl"CE ORDER
(Settlement Agreement and Termination of Proceeding); LBP-S9-31. 30 l\'RC 320 (1989)
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HOPE CREEK GEt\1:RATING STATIO~, Unit 1; Docket No. 50-354
REQUEST FOR ACTIO~; December 4, 1989; DIRECTOR 'S DECISro~ Ul\1)ER 10 C.ER. § 2.206;
DD-89-9, 30 NRC 791 (1989)
JAMES A. FIT7JlATRICK l\'UCLEAR POWER PLAt\'T; Docket No. 50-333
REQUEST FOR ACTIO~; December 4, 1989; DIRECTOR 'S DECISIO~ Ul\1)ER 10 C.ER. § 2.206;
DD-89-9, 30 NRC 791 (1989)
LaSALLE COUt\iY STATIO~, Units 1 and 2; Docket Nos. 50-373, 50-374
REQUEST FOR ACTIO~; December 4, 1989; DIRECTOR 'S DECISro~ Ul\1)ER 10 C.ER. § 2.206;
DD-89-9, 30 NRC 791 (1989)
LI~fERICK GENERATIKG STATro~, Unit 1; Docket No. 50-352
REQUEST FOR ACTIO~; December 4, 1989; DIRECTOR 'S DECISro~ lE\1)ER 10 C.ER. § 2.206;
DD-89-9, 30 t\'RC 791 (1989)
LI~fERICK GEt\1:RATING STATIO:--i, Unit 2; Docket No. 50-353-0L-2
OPERATL"\G LICENSE; August 25, 1989; ~fE~mRAl'.1)U~t AND ORDER; CIJ-S9-17, 30 t\'RC
105 (1989)
LI~IERICK GEl\'ERATING STATIO:-;r, Units 1 and 2; Docket Nos. 50-352·0I_, 50-353-0I_
OPERAT1'\G LICENSE; August II, 1989; ME~mRANDU~f At\1) ORDER (ferminating
Proceeding); Lnp-89-22, 30 l'.'RC 137 (1989)
LIMERICK GEt\1:RATING STATIO~, Units 1 and 2; Docket Nos. 50-352-0L-2, 50-353-0I_-2
OPERATIl'\G LICENSE; July 7, 1989; MEMORAt\1)UM AND ORDER; CIJ-S9-10, 30 l'.'RC 1
(1989)
OPERATu'\G LICENSE; July 18, 1989; MEMORAt\1)UM AND ORDER; LnP-S9-19, 30 NRC 55
(1989)
OPERATIl'\G LICE~SE; August 16, 1989; ORDER RESPO:\DING TO LIMERICK ECOLOGY
ACnO~'S MOTIO:--i FOR RECO:--iSIDERATIO:--i; CU-S9-l5, 30 NRC 96 (1989)
OPERATIl'\G LICENSE; August 30, 1989; ME~mRAt\'DU~t At\1) ORDER (ferminating
Proceeding); LBP-89-24, 30 l'.1{C 152 (1989)
~llLLSTONE Unit 1; Docket No. 50-245
REQUEST FOR ACTIO:--i; December 4, 1989; DIRECTOR'S DECISIO:--i UNDER 10 C.F.R. §2.206;
DD-89-9, 30 NRC 791 (1989)
~m~lTICELLO t\'UCLEAR GEl'.'ERATIl'\G PLANT, Unit 1; Docket No. 50-263
REQUEST FOR ACTIO:--i; December 4, 1989; DIRECTOR'S DECISIO~ illmER 10 C.ER. §2.206;
DD-89-9, 30 NRC 791 (1989)
1\11\1: }'llLE POIl'.i PLAl'.i, Units 1 and 2; Docket Nos. 50-220, 50-410
REQUEST FOR ACTIO:--i; December 4, 1989; DIRECTOR'S DECISION UNDER 10 C.ER. § 2.206;
DD-89-9, 30 NRC 791 (1989)·
OYSTER CREEK l'.'UCLEAR GEKERATIKG STATION; Docket No. 50-219
REQUEST FOR ACTIO1\'; December 4, 1989; DIRECTOR'S DECISI01\' UNDER 10C.ER. § 2'.206;
DD-89-9, 30 l'.1{.C 791 (1989)
PATHFINDER ATO~llC PLAt\i; Docket No. 30-050C}-l-}.ll-A
MATERIALS UCENSE AMEl\1)~fE!'.'T; October 24, 1989; l\fE~mRAl'.'DU~f Al'.1) ORDER
(Hearing Request); LllP-89-30, 30 NRC 311 (1989)
PEACH llOTTO~I ATo~nc POWER STl\110:--i, Units 2 and 3; Docket Nos. 50:277, 50-278'
REQUEST FOR ACTIO:--i; December 4, 1989; DIRECTOR 'S DECISIO~ Ul'.'DER 10 C.ER. § 2.206;
DD-89-9, 30 l'.'R.C 791 (1989)
.
PERRY'l'.l]CLEAR POWER PLAl\i, Unit 1; Docket 1"0. 50-440
REQUEST FOR ACTIO:--i; December 4, 1989; DIRECTOR'S DECISIO:-'; ID;DER 10 C.ER. § 2.206;
DD-89-9, 30 l'.1{C 791 (1989) ,
,
.
,
PILGRIM l'.l]CLEAR POWER STATIO:-';; Docket No. 50-293
REQUEST FOR ACTIO:--i; December 4, 1989; DIRECTOR'S DECISIO:--i ill{DER 10 C.ER. § 2.2M;
DD-89-9, 30 l'.1{.C 791 (1989)·
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QUAD CITIES }''UCLEAR POWER PLA~J, Units 1 and· 2; Docket Kos. 50-254, 50-265
REQUEST FOR ACTIO~; December 4, 1989; DIRECTOR'S DECISIO~ ~1)ER 10 C.ER. §2.206;
DD-89-9, 30 }''RC 791 (1989)
RIVER BEl\1) STATIO~, Unit 1; Docket ~o. 50-458
. REQUEST FOR AC110N; December 4, 1989; DIRECTOR'S DECISION.~1)ER io C.ER. §2.206;
DD-89-9, 30 NRC 791 (1989)
ROCKETDYm~ DIVISIO~; Docket Ko. 70-25
MATERIALS LICENSE REt--.rr.WAL; October 5, 1989; ME~tORANbm,r AND ORDER
(Scheduling); LBP-89-27, 30 t--.'RC 265 (1989)
.
MATERIALS LICENSE REt--.'EWAL; October 13, 1989; ME~10RANDUM A}.1) ORDER
(Completeness of the IIe3.ring File in Subpart L Proceedings); LBP-89-29, 30 t--.'RC 299 (1989)
MATERIALS LICENSE RENEWAL; Kovember 28, 1989; MEMORAKDU~f AND ORDER
(Memorandum from Gregory P. Yuhas of November IS, 1989); UlP-89-37, 30 l'.'RC 706 (1989)
MATERIALS LICENSE RE~EWAL; December 21, 1989; ME~tORAl'.1)U~f Al'.1) ORDER;
ALAB-925, 30 l'.'RC 709 (1989)
SAN O:\'OFRE t--.'UCLEAR GEt--.'ERATTI'\G STATIO~, Units 2 and 3; Docket No. 55-08347
REACTOR OPERATOR LICE~SE; October 25, 1989; MEMORAl'.1)U~I; ALAB-923, 30 }''RC 261
(1989)
SEABROOK STATIO:\', Units 1 and 2); Docket Nos. 50-443-0L, 50-444-0L
OPERA~G LICENSE; August 21, 1989; DECISIO~; ALAB-920, 30 }''RC 121 (1989)
OPERATIi\G LICEKSE; September IS, 1989; ORDER; CLI-89-19, 30 l'.1\C 171 (1989)
OPERATING LICENSE; October II, 1989; ME:-"tORAl\1)UM At--.TI ORDER; ALAB-922, 30 l\'RC
247 (1989)
OPERATIi\G LICENSE; October 12, 1989; MEMORANDUM Al'o1) ORDER (Denying Intervenors'
Motions to Admit Low-Power Testing Contentions and Bases or to Reopen the Record, and
Requests for Hearing); LBP-89-28, 30 NRC 271 (1989)
OPERATll'\G LICENSE; October 19, 1989; MEMORANDUM Al'.1) ORDER; CLI-89-20, 30 l'.1\C
231 (1989)
OPERATll'\G LICENSE; November 7, 1989; DECISIO~; ALAB-924, 30 l'.'RC 331 (1989)
OPERATING LICENSE; November 9, 1989; PARTIAL Il\TIIAL DECISIO~ (Seabrook Plan for
Massachusetts Communities and 1988 FEMA Graded Exercise); UlP-89-32, 30 NRC 375 (1989)
OPERATING LICENSE; November 20, 1989; !-.fEMORAl'.1)UM SUPPLE~fEt--.JIKG LBP-89-32;
UlP-89-33, 30 t--.'RC 656 (1989)
OPERATING LICENSE; November 28, 1989; ME:-..tORAt--.1)UM AND ORDER; LBP-89-36, 30 l\'RC
704 (1989)
OPERATL'\G LICENSE; December II, 1989; 1ffiMORAl'.1)UM AND ORDER (Ruling on Motions
Regarding Onsite Exercise); LBP-89-38, 30 l'.1\C 725 (1989)
SHOREHAM t--.'UCLEAR POWER PLAl'o'T, Unit 1; Docket No. 50-322
REQUEST FOR ACTIO~; December 4, 1989; DIRECTOR'S DECISIO~ ~1)ER 10 C.ER. § 2.206;
DD-89-9, 30 }.1\C 791 (1989)
ST. LUCIE l'o'UCLEAR POWER PLAl'.'T, Unit 1; Docket No. 50-335-0LA
OPERATIl':G LICEKSE A?-.ffir..1)~fEt--.'T; September 20, 1989; DECISIO:\'; ALAB-921, 30 l'o'RC 177
(1989)
ST. LUCIE NUCLEAR POWER PLAl'.'T, Units 1 and 2; Docket Kos. 50-335, 50-389
SPECIAL PROCEEDI:\'G; Kovember 30, 1989; }'ffi~tORA~DU1f At--.1) ORDER; CLI-S9-21, 30
t--.'RC 325 (1989)
SUSQUElIAt--.'NA STEA1f ELECTRIC STATION, Units 1 and 2; Docket Nos. 50-387, 50-388
REQUEST FOR ACTION; December 4, 1989; DIRECTOR'S DECISION ~'DER 10 c.F.R. § 2.206;
DD-89-9, 30 NRC 791 (1989)
TURKEY POIt--.'T NUCLEAR GEt--.'ERATH\G PLAl'.'T, Units 3 and 4; Docket Nos. 50-250, 50-251
REQUEST FOR ACTION; July 12, 1989; PARTIAL DIRECTOR'S DECISION Ut--.1)ER 10
C.F.R. §2.206; DD-S9-5, 30 t--.'RC 73 (1989)
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REQUEST fOR ACTIO~; September 25, 1989; DIRECfOR'S DECISIO~ In\1)ER 10
C.f.R. § 2.206; DD-89-8, 30 l\'RC 220 (1989)
VER~ro:--.'T YAl\'KEE NUCLEAR POWER STATIO~; Docket No. 50-271
OPERATIl':G LICENSE A~1El\TJ)~1El\'T; July 26, 1989; DECISIO~; ALAn-9I9, 30 l\'RC 29 (1989)
REQUEST fOR ACTIO~; December 4, 1989; DIRECfOR 'S DECISIO~ ill,mER 10 C.ER. § 2.206;
DD-89-9, 30 l\'RC 791 (1989)
WEST CHICAGO RARE EARTHS fACILITY; Docket No. 40-2061-~fL
MATERIALS UCENSE A~fEl\1)~1ENT; November 22, 1989; MEMORAl\1)UM Al\1) ORDER
(Ruling on Motions for Summary Disposition); Lnp-89-35, 30 NRC 677 (1989)
WNP Unit 2; Docket No. 50-397
REQUEST fOR ACTIO~; December 4, 1989; DIRECTOR 'S DECISIO~ Ul\1)ER 10 C.ER. § 2.206;
DD-89-9, 30 NRC 791 (1989)
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