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PREFACE
This is the thirty-first volume of issuances (1 - 604) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Appeal
Boards, Atomic Safety and Licensing Boards, and Administrative Law
Judges. It covers the period from January 1, 1990 to June 30, 1990.
Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commissionlii'facility licensing proceedings. In 1972, that
Commission created'an Appeal Panel, from which are drawn the Appeal
Boards assigned to each licensing proceeding. The functions performed by
both Appeal Boards and Licensing Boards were transferred to the Nuclear
Regulatory Commission by the Energy Reorganization Act of 1974. Appeal
Boards represent the final level in the administrative adjudicatory process to
which parties may appeal. Parties, however, are permitted to seek discretionary Commission revIew of certain board rulings. The Commission ttlso
may decide to review, on its own motion, various decisions or actions of
,Appeal ~oa.rds. .- --- h - _. •.
.
The Commission also as Administrative Law Judges appointed pursuant to the Administrative Procedure Act, who preside over proceedings as
directed by the Commission.
The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, decisions, denials, memoranda and orders of the Commission inadvertently
omitted from the monthly softbounds and any corrections submitted by the
NRC legal staff to the printed softbound issuances are contained in the
hardbound edition. Cross references in the text and indexes are to the NRCI
page numbers which are the same as the page numbers in this pUblication.
Issuances are referred to as follows: Commission-CLI, Atomic Safety
and Licensing Appeal Boards-ALAB, Atomic Safety and Licensing
Boards-LBP, Administrative Law Judges--ALJ, Directors' Decisions--DD,
and Denial of Petitions for Rulemaking-DPRM.
The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD'
Administrative Judges:
Thomas S. Moore, Chairman
Christine N. Kohl
Howard A. Wilber

Docket No. 50-320-0LA
(Disposal of AccldentGenerated Water)

In the Matter of

GENERAL PUBUC UTILITIES
NUCLEAR CORPORATION
(Three Mile Island Nuclear
Station, Unit 2)

January 19, 1990

The Appeal Board affirms the Licensing Board's decision, LBP-89-7, 29
NRC 138 (1989), authorizing a license amendment for the accident-damaged
Unit 2 reactor at Three Mile Island. The amendment will permit the evaporation by forced heating over a one- to two-year period of the water that has
accumulated onsite from the accident and ensuing decontamination activities.

RULES OF PRACTICE: "'BRIEFS
"An appellant's brief must clearly identify the errors of fact and law that are
the subject of the appeal. For each issue appealed, the precise portion of the
record relied upon in support of the assertion of error must also be provided."
10 C.F.R. § 2.762(d)(1).
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RULES OF PRACTICE:

BRIEFS

Aniappellant's "brief must contain sufficient information and cogent argument
to alert the other parties and the appellate tribunal of the precise nature of and
support for the appellant's claims." Carolina Power & Light Co. (Shearon
Harris Nuclear Power Plant), ALAB-843, 24 NRC 200, 204 (1986). Accord id.,
ALAB-856, 24 NRC 802, 805 (1986); ld., ALAB-837, 23 NRC 525, 533-34
(1986); Pennsylvania Power and Light Co. (Susquehanna Steam Electric Station,
Units 1 and 2), ALAB-693, 16 NRC 952, 955-57 (1982).
RULES OF PRACTICE:
APPEAL BOARD(S):

BRIEFS

STANDARDS OF REVIEW

The Appeal Board will not generally consider matters that are not adequately
briefed. Any party who has insufficiently articulated its claims must bear full
responsibility for any possible misapprehension of those arguments caused by
the inadequacies of its brief. See Georgia Power Co. (VogtIe Electric Generating
Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 131-32 (1987); Wisconsin
Electric Power Co. (point Beach Nuclear Plant, Units 1 and 2), ALAB-739, 18
NRC 335, 338 n.4 (1983).
RULES OF PRACTICE:

BRIEFS

The Appeal Board does not hold pro se parties to the same standard for briefs
as parties represented by counsel. See Public Service Electric & Gas Co. (Salem
Nuclear Generating Station, Unit 1), ALAB-650, 14 NRC 43, 50 n.7 (1981),
aJl'd sub nom. Township of Lower Alloways Creek v. Public Service Electric &
Gas Co., 687 F.2d 732 (3d Cir. 1982).
RULES OF PRACTICE:

BRIEFS; WAIVER

Issues or arguments that are not made readily apparent or comprehensible
by an intervenor's brief will be deemed to be waived and accordingly will not
be addressed by the Appeal Board. Similarly, when intervenors do not explain
what material facts are in dispute, why those facts are material, and why the
Licensing Board's treatment of those issues was in error, the issues are deemed
to be waived.
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APPEAL BOARD(S):

STANDARD OF REVIEW

RULES OF PRACTICE:

APPELLATE REVIEW

In reviewing factual findings, it is well settled that the Appeal Board is
"not free to disregard the fact that the Licensing Boards are the Commission's
primary fact finding tribunals." Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear I), ALAB-303, 2 NRC 858, 867 (1975).

APPEAL BOARD(S):

SCOPE OF REVIEW

RULES OF PRACTICE:

APPELLATE REVIEW

The Appeal Board will only "reject or modify findings of the Licensing Board
if, after giving its decision the probative force it intrinsically commands, [the
Appeal Board is] convinced that tt,e record compels a different result" Niagara
Mohawk Power Corp. (Nine Mile Point Nuclear Station, Unit 2), ALAB-264, 1
NRC 347, 357 (1975). The Appeal Board "must be persuaded that the record
evidence as a whole compels a different conclusion and [the Board] will not
overturn the heking judge's findings simply because [the Board] might have
reached a different result ••••" General Public Utilities Nuclear Corp. (Three
Mile Island Nuclear Station, Unit No. I), .\LAB-881, 26 NRC 465, 473 (1987).

RULES OF PRACTICE:
FORWARD

BURDEN OF PROOF; BURDEN OF GOING

The burden of going forward with evidence to support a contention that
a license or amendment should not be issued is on the party asserting such
a contention. However, this burden must be distinguished from the ultimate
burden of proof on the issue of whether a license or license amendment should
be issued, which is on the applicant See Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-123, 6 AEC 331, 345 (1973).

NEPA: FINAL ENVIRONMENTAL STATEMENT (LICENSING
BOARD DECISION AS AMENDMENT)
The Licensing Board's decision, its supporting adjudicatory record, and the
supplement to the Final Programmatic Impact Statement form the complete
environmental record of decision. 10 C.F.R. §§ 51.l02(c), 51.l03(c). See
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB819, 22 NRC 681, 705-06 (1985), aff'd in part and review otherwise declined,
CLI-86-5, 23 NRC 125 (1986), remanded in part on other grounds sub
nom. Limerick Ecology Action. Inc. v. NRC. 869 F.2d 719 (3d Cit. 1989).
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APPEARANCES
Frances Skolnick, Lancaster, Pennsylvania, for the joint intervenors, Three Mile
Island Alert, Inc., and Susquehanna Valley Alliance.
Thomas A. Baxter, Washington, D.C. (with whom Ernest L. Blake, Jr., David
R. Lewis, and Maurice A. Ross, Washington, D.C., were on the brief),
for the applicant, General Public Utilities Nuclear Corporation.
Stephen H. Lewis (Colleen P. Woodhead was on the brief) for the Nuclear
Regulatory Commission staff.

DECISION
The joint intervenors, Susquehanna Valley Allianc~ ahd Three Mile Island
Alert, Inc., have appealed the Licensing Board's decision authOrizing a license
amendment for the accident-damaged Unit 2 reactor at Three Mile Island
(TMI) belonging to the applicant, General Public Utilities Nuclear Corporation
(GPUN).l The amendment at issue has the effect of permitting the applicant
to evaporate, by forced heating over a one- to two-year period, the large
volume of water that has accumulated onsite from the accident and ensuing
decontamination activities. For the reasons that follow, we affirm the Licensing
Board's authorization of the license amendment

I.
The 1979 accident at TMI Unit 2 and subsequent cleanup resulted in the accumulation at the plant of some 2.3 million gallons of radioactively contaminated
water, tagged accident-generated water or AGW. By a series of actions after the
accident, the Commission prohibited the disposal of the AGW and, since the
accident, it has been stored in numerous locations at the plant The Commission
also authorized the processing of the AGW through specially designed demineralizer systems (called SDS and Epicor
to reduce its radioactive content With
one exception, these systems leave only trace amounts of the radionuclides in the
AGW. The demineralizer systems cannot remove tritium, which, as an isotope
of hydrogen, replaces one of the hydrogen atoms in the water molecule to form

m

1S66 LBP-89-7. 29 NRC 138 (1989)_
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tritiated water; thus, 1,020 curies of tritium is the predominant radionuclide in
the AGW.2
The agency's environmental review of the disposal of the AGW dates back
to 1981 when the NRC staff, based upon then available information, addressed
the impacts of the disposition of the AGW as part of the Final Programmatic
Environmental Impact Statement (PElS) on the decontamination and disposal of
all radioactive wastes resulting from the accident3 In ~ policy statement issued
by the Commission shortly after the promulgation of the PElS, the Commission
reserved for itself the final approval of any future proposal for the disposition
of the AGW.4 Thereafter, in 1986, the applicant proposed to the agency a plan
to dispose of the AGW by forced evaporation to the atmosphere followed by
solidification of the remaining evaporator bottoms for disposal at a commercial
low-level waste burial facility.5
The staff then prepared a draft supplement to the PElS dedicated to AGW
disposal. After considering public comments on the draft, the staff issued a
final supplement concluding that the applicant's proposal, along with eight other
alternatives, could be implemented without significant environmental impacts.6
More specifically, the staff found in the final supplement that the potential health
effects both to workers and the offsite public from any of the alternatives were
exceedingly small.' The staff also surveyed fifteen additional alternatives in the
final supplement but eliminated them from detailed evaluation after finding that
they were less desirable from a technical standpoint or clearly inferior to the
other studied alternatives.8 Because the staff found that none of the appraised
alternatives was clearly preferable to the applicant's proposal, it recommended
approval of that proposaI.9
2 Staff Exh. 1. NURE0-0683 Supplement No. 2. "Prognmmatic Environmental Impact Statement Related to
Decmtamination and Disposal
Radioactive Wastes Reau1ting from March 28. 1979 Accident at 'fh= Mile
Ialand Nuclear Station. Unit 2" (lune 1987). at 2.3. 2.6. ~c LBp·89-7. 29 NRC at 141 n.5.
Tritium is a natunlly occwring gas with a 123-year half-life that is produced by cosmic ray intenctions with
atmospheric hydrogen. The world invcnloly
naturally occurring tritium is about 70 meglcuries (70 MCi or
70.000.000 curies) and it is produced natunlly at a rate about 4 megacuries (4 MCi or 4.000.000 curies) per year.
Tritium is ilio produced by fission and furion reactions. 10 it ia created by nuclear reactora and weapons tests. The
world inventorY of tritium from weapons testing reached a hith of about 3.1 gigacuries (3.1 GCi or 3,100.000,000
curies) in 1963 and has been declining aince that time. In the case TM1 Unit 2. the FlIII1 Environmcntallmpact
Statement for the facility estimated that normal plant operation would release to the environment 1,110 curies of
tritium a year in gaseous and liquid emucnts. Tritium is used canm=ially in a number of consumer products
lOeb as luminous watch dials. instruments. and exit ligns. Staff Ellh. 1 at 2.6-2.8. S•• also LBP-89-7, 29 NRC
at 160-61.
3 S•• NUREG-0683. "Final Programmatic Environmental Impact Statement Related to Decontamination and
Disposal of RadiOictive Wastes Resulting from March 28. 1979. Accident [at] 'fh= Mile Island Nuclear Station.
Unit 2" (March 1981) [hereinafter 1981 PElS], at 7-1 to 7-84.
446 Feci. Reg. 24.764 (1981).
5StaffExh.l at 1.1 n.(a). 3.3.
61d. at 6.1.
, ld. at 5.5-5.6.
81d. at 3.34-3.39.
91d. at viii.

or
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In response to GPUN's application for an operating license amendment to
delete certain agency-imposed technical specifications prohibiting the disposal
of AGW, the Commission issued a notice of opportunity for a hearing on
the requested license amendment and the instant proceeding commenced.IO The
Licensing Board admitted the joint intervenors as a party and the Commonwealth
of Pennsylvania as an interested state.1I Additionally, the Board admitted all
or part of seven of the joint intervenors' proffered contentions.J2 After the
completion of discovery, the applicant filed summary disposition motions,
supported by the staff, addressing each of the admitted contentions. The
Licensing Board granted the applicant's motions for all but portions of four
issues. In a protracted opinion that parsed all of the summary disposition filings,
the Licensing Board found that parts of contention 2 (evaluation of the no-action
alternative), contention 3 (analysis of the AGW), contention 4b (concentration
of tritium in AGW), and contention Sd (health effects of tritium in the AGW)
presented disputed factual issues that must be tried.J3 It then held six days of
evidentiary hearings at which nine expert witnesses testified for the applicant,
five for the staff, and two for the intervenors.
From this evidentiary record, the Licensing Board found that the applicant
had demonstrated, by a preponderance of the evidence, that the forced evaporation proposal was environmentally acceptable. It found that the applicant's
plan will have extremely low levels of atmospheric release that, in turn, "will
have extremely small radiation exposure consequences, both to workers and the
general public."14 The Board also concluded that the applicant's evaporation proposal was obviously superior to the intervenors' so-called no-action alternative.15
Accordingly, the Board authorized the grant of the license amendment.16

10 52 Fed. Reg. 28,626 (1987).
After the joint intervenors filed their intervention petitions, the Commission issued an order stating thlt it would

conduct an Immediate effcctivmess review in the event the Licc:nsing Bom! authorlzed the lic:ense ammdment
that it could determine whether the amendment should be effective during the pmdmcy of any administrative
appellate review. Accordin& to the Commission, such review would implement its earlier directive reserving to
itself the finalappmval of any AGW disposal proposaL See Commission Order (December 3, 1987) (Wlpub1ished)
It 2II Memorandum and Order (Memorializing Special PIehearing Conference; Ruling m Contentions; Scheduling)
(lanual)' 5, 1988) (unpublished) II 20.
Uid. at 5-20.
13 LBP.88-23, 28 NRC 178 (1988).
14LBP-89_7,29 NRC 11143.
1$14. It 180.
16 , 4. It 191.
Aftt:r the Licc:ming Board luthorized the lic:ense amendment, the interYmors filed I ltIy application with us,
which we denied in ALAB-914, 29 NRC 357 (1989). The Commiasion then conducted itslmmcdiate effcctivmess
~ew and found no n:uon to ltIy the effcctivmess of the lica1Se amendment luthorization pending completion of
the Idministrative Ippellate process. CU-89-5, 29 NRC 345, 347 (1989). The intervmors also have filed I petition
far ~cw of the Licensing Board', amendment authorization and the Comrni&sion', effectiveness decision. Set!
SusqruMMIJ Val", Allitula y. NRC, No. 89-3393 (3d Cir.lune 12, 1989).
10
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In an extended opinion, the Licensing Board examined each of the components of the expected radiation releases from the applicant's evaporation proposal. Its findings covered the risks and exposures from an accidental tank
rupture release of the AGW during the evaporation process, the risks and exposures to workers in shipping and burying the evaporator bottoms, the risks
and exposures from accidents in transporting the evaporator bottoms, the risks
and exposures to onsite workers from the evaporation process, and the risks
and exposures io the offsite population from the evaporation process. In each
instance, the Board found the risks and exposures to be insignificant. In particular, the Board found that the offsite doses from the atmospheric release of
the evaporated AGW "are insignificant when compared to radiation doses that
people receive every day as the result of natural phenomena."17 It concluded
that
the worst-case dose to the maximally exposed individual is on the order o( a single day o(
natural bacJcground radiation and is received over a 1- to 2-year period. The additional dose
to the maximally exposed individual (rom evaporation is (ar below the normal environmental
dose variability, and the additional dose to the average oCfsite individual is thousands of times
smaller.
Another way o( coosidering these lame data is that the dose to the hypothetical
[maximally exposed] individual (rom evaporation o( the AGW would be less than 10%
of an additional dose a penon would receive from living in a brick building each year,
and is comparable to the whole-body dose an average individual in the general population

receives (rom watching color television each year. The dose to the average individual is
many hundreds o( times less and thus de minimis.
The National Council on Radiation Protection and Measurements (NCRP) does not even
calculate population doses when individual doses are this low because the NCRP coosiders
them insignificant 18

The Licensing Board also scrutinized the expected radiation consequences
of the intervenors' so-called no-action alternative. Because it found, in effect,
that the intervenors had repeatedly changed the features of the no-action alternative during the course of discovery and the hearing, the Board analyzed
the intervenors' last version, which called for treating the AGW to reduce the
radionuclides other than tritium to a specified level and then storing the AGW
onsite for a minimum of thirty years before final disposition.19 Under this scenario, the Licensing Board found that the purported benefits of an additional
thirty years of radioactive decay of the AGW would be insignificant because the
dose levels from the applicant's evaporation proposal were already so low that
they fell within the range of uncertainty of dose assessment methodology and

17LBP-89_7.29 NRC at 151.
18 1d. at 152 (record citations omiued).
191d. at 154-55.
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radiological monitoring.2o Hence, it found that "the doses from evaporation now
are already so small that any savings achieved from the Intervenors' proposed
storage period are unimportant."2!
After determining the extremely small size of the radiation releases from the
applicant's proposal and the no-action alternative, the Licensing Board turned
to the projected health effects of such releases. In addressing these effects,
the Board first examined how tritium acts in the environment, how it is taken
up by plants, animals, and humans, and how the effects of tritium should be
modeled and calculated.22 It then observed that to date there is no empirical
evidence linking exposure to extremely low levels of radiation to health effects
and that "at very low doses, such as those calculated for evaporation, adverse
health effects have not been observed and the probability of occurrence could
be zero.''23 The Board noted, however, that for radiation protection purposes, the
accepted practice nevertheless was to extrapolate from observed effects at high
doses to arrive at risk estimates for exposures at low doses.2-4 Relying on evidence
employing risk estimates derived from this methodology, the Licensing Board
found that "the upper-limit probability of a fatal cancer for the [hypothetical]
maximally exposed individual is less than 1 chance in 5 million using the NRC's
calculated dose, and less than 1 chance in 2.5 million using GPUN's calculated
dose.''2!l With regard to the average offsite individual Jiving within fifty miles of
the plant, the Board's'finding concerning the probability of a fatal cancer as a
result of the evaporation translates into odds that are many, many hundreds of
times less than the odds for the maximally exposed individual.26 Even though it
made findings bounding the cancer risk, the Board found that it did not expect
any health effects from the applicant's proposal,21 Similarly, the Licensing Board
reviewed the uncontested record evidence on the likelihood of a genetic disorder
in the same affected population and concluded that "the doses are simply too
low to predict or expect any genetic detriment ''Z8
Finally, the Licensing Board considered the economic costs of the applicant's
proposal and the intervenors' no-action alternative. On balance, it found that
the applicant's proposal was obviously superior to the no-action alternative.29 It
then addressed the intervenors' contentions about the tritium content of the AGW
and the accuracy of applicant's analysis of the radioactive content of the AGW.
20 Id.
2!1d.
22 1d.
231d.
241d.
25 1d.
261d.
271d.
28 1d.
291d.

at 157.58.
at 158.
at 158·66.
at 167.

at 168.
at 176.
at 180.
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In this regard, the Board concluded that the tritium content of the AGW had
been conservatively determined and that the radionuclide content of the AGW
had been characterized adequately to permit an appropriate comparison of the
disposal options.3D Accordingly, the Board authorized the license amendment
and the intervenors now have appealed.

n.
A. Initially, we are constrained to note that the intervenors' brief is far from
a model of clarity. The Commission's Rules of Practice regarding appellate
briefs are unequivocal and straightforward: "[a]n appellant's brief must clearly
identify the errors of fact or law that are the subject of the appeal. For each
issue appealed, the precise portion of the record relied upon in support of
the assertion of error must also be provided."ll In addition, "the brief must
contain sufficient information and cogent argument to alert the other parties and
the appellate tribunal of the precise nature of and support for the appellant's
claims.''31 We generally do not consider matters that are not adequately briefed
and any party who has insufficiently articulated its appellate claims must bear
fulI responsibility for any possible misapprehension of those arguments caused
by the inadequacies of its brief.33
Here, we agree with the complaints of both the applicant and the staff that it
is very difficult to separate the wheat from the chaff in the intervenors' seventypage appellate filing. The intervenors have not clearly identified their purported
claims of error or always specified the exact portion of the record relied upon
in support of their claims. Indeed, they appear often to rely upon material
not in the adjudicatory record and their brief contains little meaningful analysis
or explanation of why the intervenors believe the Licensing Board's decision
is in error. The applicant legitimately complains that the inadequacies of the
intervenors' brief deprives it of fair notice of the matters being appealed. To
compensate, and, in an overabundance of caution, the applicant has even gone
so far as to respond to possible arguments it has identified in the Statement of
the Case portion of the intervenors' brief. The staff, to a lesser extent, has done

lOrd. at 189.
31 10 c.F.R. §2.762(d)(I).
3lCarolillQ Power & Uglat Co. (Shearon Hurls Nuclear Power Plant), ALAB·843, 24 NRC 200, 204 (1986).
Accord id., ALAB·856, 24 NRC 802, 805 (1986): id., ALAB·837, 23 NRC S2S, 533·34 (1986): PeM.fYlva";a
Power alld Lig'" Co. (Susquehanna Steam Electric Suuan, Uniu 1 and 2), ALAB·693, 16 NRC 952,955·57
~1982).

3 Se. aeorgill Power Co. (VogIle Electric Generating Plant, Uniu 1 and 2), ALAB·872, 26 NRC 127, 131·32
(1987): Wi.rcOMII Ekcrric Power Co. (Poinl Beach Nuclear Plant, Uniu 1 and 2), ALAB·739, 18 NRC 335, 338
n.4 (1983).
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much the same thing. Neither of the responding briefs, however, agrees upon
all the issues the intervenors seek to raise.
We have tried to glean from the intervenors' appellate filing the essence of
the major errors they allege, taking into account the fact that the intervenors'
representative is not an attorney and that we do not hold such representatives to
the same standard for appellate briefs as lawyers.34 We will not address issues or
arguments, however, that the intervenors' brief does not make readily apparent
or comprehensible. Such issues will be deemed waived. Similarly, we will not
create issues from the shadows of the intervenors' brief, for the intervenors bear
the full responsibility for their failure to identify clearly and to brief adequately
the issues they seek to raise.
B. First, the intervenors claim that the record does not support the Licensing
Board's finding that the applicant's evaporation proposal is environmentally
acceptable. As best we can discern from their brief, they argue this is so because
neither the staff in preparing the supplement to the PElS, nor the Licensing
Board in its deliberations, evaluated the use of the applicant's disposal system
(rather than the demineralizer systems) to pretreat the AGW in order to reduce
the concentration of radionuclides, other than tritium, before evaporating the
AGW.35 The intervenors' argument is without merit.
In its supplement to the PElS on the applicant's evaporation proposal, the
staff based its assessment of environmental impacts on certain "base case"
concentrations of all the radionuclides contained in the AGW.36 Similarly, the
applicant in presenting its evidence below, and the Licensing Board in making
its findings, employed the same figures. The base case numbers reflect the
concentration of radionuclides in the AGW after it has been processed through
the demineralizer systems that remove to trace levels, with the exception of
tritium, the radioactive material in the AGW.31 As the Licensing Board founel,
prior to disposal, further processing of approximately thirty-one percent of the
2.3 million gallons of AGW stored in various locations in the plant will be
necessary to achieve these base case levels.38 The Board also found that the
applicant's proposed AGW disposal system is designed to permit the evaporation
section to be operated independently of the vaporizer in a closed-cycle batch
method of operation to permit the further processing of the AGW inventory to
34 See Public Service Euerric " Gas Co. (Salem Nuclear Generating Sution, Unit I), ALAB-6S0, 14 NRC 43,
SO n.7 (1981), afJ'd nJJ 110m. TOW1Ullip olLower AllolW2)l$ Cr.d; II. Public Sennee Euerric" Gas Co., 687 F.2d
732 (3d Cir. 1982).
3j SVA!fMlA '. Brief' in Support of Notilicatim to File In Appcal, and a Request foe Oral Argument Con=ning
this Appeal (April 7, 1989) [hereinafter Intervenors' Brief] 1116-18.
36 Staff Exh. 1 al 2.3, Tlble 2.2.
n 1d. 112.2.
38LBP.89·7, 29 NRC a1146.
The pottim of the AGW inventory thaI must be treated further is primarily the AGW uaed for cleanup activities.
See Suff Exh. 1 II 2.2.
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achieve base case levels of radioactivity.39 Further, the Board found that the same
system operating limits are applicable to the operation of the AGW disposal
system regardless of the method used to process the AGW to base case levels
before it is processed for atmospheric release. It correctly found, therefore, that
the method of pretreating the AGW is irrelevant to ensuring conformance with
the final criteria for atmospheric release and to the resulting dose calculations.40
For this reason, the intervenors' argument must fail.
In an argument similar to their first one, the intervenors also assert that neither
the stiff nor the Licensing Board reevaluated what the intervenors claim is the
increased exposure to workers using the evaporator to pretreat the AGW and the
increased risk to workers transporting the waste from such activity. Rather than
cite any evidence to support their charge of increased occupational exposure,
the intervenors simply allege that "[o]bviously if the water is more radioactive
the risk of exposure could be greater.""! But the record clearly shows that the
occupational exposure estimates are not affected by the use of the evaporator to
pretreat the AGW."2 Indeed, the dose rates used by the applicant in calculating
the occupational exposures for evaporating the AGW, and those accepted by the
Licensing Board in its findings, are so conservatively estimated that the influent
AGW concentrations could be tripled and still produce dose rates less than those
assumed by the applicant"3 Further, the record shows that no additional waste is
created by using the evaporator in a closed-cycle mode to pretreat the AGW.44
Hence, the record evidence is contrary to the intervenors' unsupported assertion.

39LBP.89·7.29 NRC 11146.
As described by the Licensing Board.
[tJhe processed Wlter disposal program cauists of: el) I dual-evaporator .yatem designed to evaporate
the processed wlter It I rate of 5 gallons per minute (gpm); (b) an electric-powered vaporizer designed to
nile the evaporator distillite temperature to 2400p and to release the resultant IlCIm to the Itmosphere
via I fllsh tank and exhaust lUck; (c) I Wlste concentntor designed to produce the final complct waste
fonn; and (d) I pacbging section designed to prepare the resultant wute for shipment consistent with
canmcrciallow-levd wute disposal regulatims.
All AGW will be processed throogh the evaporator prior to release to the enviraunent via vaporization.
The designed flexibility of the disposal .ystem permits the evaporator assembly to be dccoupled from
the vaporizer assembly. In this configuntion, the evaporator operates independently of the vaporizer
and processes the Wlter in I batch-cycle method of operation. The distillate fran the evaporator is
pumped to I separate IUging link, and the feed to the vlporizer is supplied fran an independent staging
link. Calvcrsely, if the vaporizer is coupled to the evaporstor during operatialS, the Wlter is processed
in I continuous-flow operatial. The distillate fran the evaporator is fed directly to the vaporizer for
Itmospheric discharge.
Id. It 145-46 (record citations omiued).
40 Id. It 146-47.
In this regard, the Licensing Board found thlt U[tJhe Ictivity releues occwring from evaporator dischlrges
of Bue Case water result in releases that are I ama11 fraetial of the releases permined by existing regulatory
requin:ments for the operation of I nuclear power plant." Id. It 146 (record citation anined).
41 Intervenors' Brief It 18.
42Tlrpinian. Tr.
513-14.
4l ld. It 501; LBP-89-7. 29 NRC It 148.
44 Buchanan, Tr. 529-30.
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C. The intervenors also complain that the Licensing Board erred in granting
the applicant's motions for summary disposition of their contentions 4 and 6.45
The intervenors' disjointed argument on this point, however, is devoid of any
useful analysis of the Licensing Board's summary disposition ruling. They also
fail to assign any comprehensible reasons as to how the lower Board erred.
For example, we are told that the Board granted summary disposition on their
contentions "in spite of the fact that]l [joint intervenors] had presented material
facts controverting Licensee's facts that there were no material issues of fact
to be heard."46 But nowhere in their brief do the intervenors explain precisely
what material facts were in dispute, why those facts were material, and why
the Licensing Board's treatment of the issues was in error. Nor are such errors
obvious from reading the Licensing Board's detailed treatment of the parties'
summary disposition filings on these contentions.47 Further, the intervenors
assert that "[t]he Board's ruling contradicted the rules governing Summary
Disposition as described by the Board themselves in their order."48 Here again,
the intervenors fail to identify the summary disposition principles the Board
purportedly violated and to explain how each of the Board's determinations
violated such principles. In the circumstances, we are constrained to find that
the intervenors have inadequately briefed these issues. Hence, they are deemed
waived.
D. The heading of the intervenors' next argument reads: ''The Record
Does Not Support the Finding that the Radionuclide Concentration in the
Water had been Adequately Characterized."49 In the argument that follows, the
intervenors rely upon documents such as the draft PElS and various applicantNRC correspondence that is not in the record. Further, they largely ignore the
evidence that is in the record except to make repeated out-of-context references
to it as alleged support for a series of rambling, unconnected statements all
apparently intended to show that the Licensing Board's entire findings on the
tritium content of the AGW are wrong.50 Even though the intervenors do not
identify any specific Licensing Board finding or focus on any of the evidence
relied upon by the Board in making its determinations, it is apparent that they
are attempting to challenge the Board's factual findings.

45 As admitted by the Licensing Board. intervmors' c:mtention 4 had three IUbpatts. Although it is far from clear,
our best guess is that the intem:nors' claim is aimed at the Licensing Board', ruling with regard to contmtion
4(b). That contenticnltates that "[sJufficlent evidence has not been provided to ensure that the evaporator can filter
out transunnics, other ndionuclides as well as chemicals to protect the public health and safety." IJJP·88-23, 28
NRC at 202, 218. The Licensing Boan! did, however, deny summary dispooiticn with respect to that porticn of
c:mtmticn 4(b) dealing with the ccncentntion of tritium in one of the processed water stonge tanks. It!. at 204.
46 Intervenors' Brief at 20.
47 S,t IJJP-88-23, 28 NRC at 2m-04, 218-25.
48 Intervenors' Brief at 20-21.
49 It!. at Xl.
50 It!. at Xl-37.
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In reviewing factual findings, it is well settled that "we are not free to
disregard the fact that the Licensing Boards are the Commission's primary
fact finding tribuna1s."~1 Thus, we will only "reject or modify findings of the
Licensing Board if, after giving its decision the probative force it intrinsically
commands, we are convinced that the record compels a different result."~ Stated
another way, ''we must be persuaded that the record evidence as a whole compels
a different conclusion and we will not overturn the hearing judge's findings
simply because we might have reached a different result had we been the initial
fact finder."n
Here, the Licensing Board's findings on the tritium content of the AGW
(contention 4b) and the accuracy of the measurement of the radioactive content
of the AGW (contention 3) are thoroughly detailed, fully explained, and amply
supported by the record evidence.54 Our reading of the record satisfies us that
the evidence presented by the expert witnesses of the applicant and the staff was
essentially undisputed.
In its findings, the Licensing Board thoroughly rehearsed how the applicant
determined that the AGW contained 1020 curies of tritium. The Board found
that
[t]he most recent [1986] sample data from 2S bodies of water were used and !he concenlration
of each body of water were [sic] then multiplied by its corresponding tank volume to yield
!he amount of tritium present in each tank. The total inventories of tritium in each tank
were then added to obtain the total curies of tritium in !he AGW. The result was a total of
1180 curies of tritium in the AGW. Correcting the data from July 1986 to October 1988
for radioactive decay, a CCIlServative total tritium curie content of 1020 was estimated. This
estimate is conservative because reductions for normal evaporative losses of 12.5 curies per
calendar quarter were not included.

~1 Nortlum TNlUlNJ Public Suvk. Co. (Bailly Generating Station, Nuclear I), A!AB·303. 2 NRC S5S. S67
~97S).

N'IIJIIV'tI MoluJwl P~r Corp. (Nme Mile Point Nuclear Statim. Unit 2). A!AB·264. 1 NRC 347. 357 (1975).

n G'MraJ Public Ulilitiu Nucl6ar Corp.

(I'Iuee Mile Uland Nuclear Statim. Unit No.1). A!AB·S81. 26 NRC

465.473 (1987).
54LBP.89-7, 29 NRC at 18()'S9.
Intc:nningled wi!h \heir claims concerning !he purported inadequate chanC1crization !he ndionuclides in !he
AGW is the intervenors' apparent complaint about the chanC1crization
tnnsunrucs in !he AGW. Intervenol1'
Brie! at 28-30. Ammg o!hcr things,intervenors' c:mtentim 5d concerned the" alleged inadequate chancterizatim
of tnnsunnics in !he AGW. The applicant, IUpported by !he ataff, moved for lUmmI%)' disposition of !his ponion
of cmtentim 5d. In doing 10, !hey bOlh demonstnted !hat !he tnnsunnics had been addressed in the staff" and
!he applicant" anal)'KS and !hat !he impacts oC the tnnsunnics were insignificant. The Licensing Board gnnted
!he applicant" IIImmIl)' disposition motion on !his aspect oC cmtention 5d. LBP-S8-23, 28 NRC at 216-1S.
InteIutingly, in oppoaing !he applicant', motim, !he intervenDl1 did not addrcls Iheir own allegations emcerning
tnnsunnics. Ttl. at 216.
On appeal.lhe intervenors again appear to raise !his issue, al!houslt nowhere in !heir brief do !hey even mention
!he Licensing Board', JeSoIutim oC emtentim Sd or describe how Ihe Board', IUmmIry disposition ruling was in
enor. Nor is any error readily apparent from !he Licensing Board', opinion. AI ahould be evident, !he intervenors'
briefing oC!he c:hanc:terization oCtnnsunnics in !he AGW is woefully insufIicient and !his issue is deemed waived.
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In addition to this 1986 sampling effort. GPUN has since analyzed about 5000 routine
samples of AGW, including measurements of tritium; these measurements confirm the 1986
data. In conjunction with the routine samples analyzed by the GPUN laboratory, periodic
independent Quality Control analyses are also performed. The QC techniques include roundrobin, blind, duplicate, replicate, spiked, and split samples. In this way, the acaJracy and
precision of the entire analytical process is verified frequently. In addition, a sample was
analyzed independently by GPUN's chemistry department and by the U.S. Department of
Energy's Radiological and Environmental Sciences Laboratory ("RESLj, Idaho Falls, Idaho,
on behalf of the NRC. This analysis, as discussed funher below, is consistent with the GPUN
data.~

The Board then set out the record evidence and explained its findings that
empirical evidence from sampling data, rather than model predictions, was the
most accurate method for determining the content of the AGW.S6 It explained
why the determination of 1020 curies of tritium used by the applicant and
the staff in their analyses was an upper-bound figure and it then reviewed the
evidence underlying its finding that this number also was a conservative one
that "more than compensates for the theoretical possibilities put forward by the
Intervenors in their arguments that the AGW could contain more than 1020 curies
of tritium."'" Finally, the Board addressed the record evidence on the applicant's
chemical analysis procedures, the reasons for, and insignificance of, the different
tritium measurements to which the intervenors pointed, and the staff's checks on
the applicant's measurements.S8 It found that the tritium content of the AGW had
been accurately and conservatively determined by actual measurements that had
been independently verified. Thus, it concluded that the radionuclide content
of the AGW properly supported the environmental comparison of the disposal
options.59
We have reviewed, as best we can discern them, the intervenors' myriad
complaints apparently aimed at the Board's final determination on the tritium
content of the AGW. No useful purpose would be served by burdening this
opinion with a recitation and evidentiary refutation of each of the intervenors'
claims. The Licensing Board's findings already do that more than adequately.
Suffice it to say that we have examined the record and found nothing to
undermine the Board's findings. Applying the applicable standard of review for
such factual findings, we are not convinced that the record compels a different
conclusion. Indeed, we are persuaded that the Board's findings are correct and
that the intervenors' complaints are baseless.

~LBP-89-7, 29 NRC at 181-82 (record citations anincd).
S61d.. at 182-83.
S71d.. at 184.
S81d.. at 184-89.
'91t!. at 189.
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E. Additionally, the intervenors argue that the Licensing Board wrongly
required them to develop a no-action alternative to the applicant's evapomtion
proposal and then erroneously saddled them with the burden of proving that
their alternative was obviously superior to the applicant's proposal,f,o The record,
however, does not substantiate the intervenors' charges of error.
In its findings, the Licensing Board fully and correctly answered these often
repeated charges by the intervenors, and there is little we need add to that discussion.Cl1 The intervenors' contention 2 alleged that the agency's considemtion
of the no-action alternative in the supplement to the PElS was inadequate.til
As the Licensing Board explained, it was the intervenors' own representations
during prehearing proceedings that established the particulars of the no-action
alternative considered by the applicant, the staff, and the Board. First, during
the special prehearing conference on the admissibility of their proffered contentions, the intervenors represented that the no-action alternative referenced in
contention 2 assumed that the AGW eventually would be disposed of, in contmst
to being indefinitely stored.63 During discovery when the applicant and the staff
sought to identify the basis for the intervenors' claim that the agency's consideration of the no-action alternative was inadequate, the intervenors' interrogatory
responses indicated that the no-action alternative should have the equivalent of a
thirty-year stomge period for the AGW.64 Thereafter, this same time period was
endorsed by the intervenors' own witnesses in direct testimony.CiS Having made
these representations, the intervenors cannot now be heard to complain that the
Licensing Board erred in making its findings based on a no-action alternative
containing those same representations.66
Nor did the Licensing Board place the burden of proof upon the intervenors
as they charge. Rather, the Board placed the ultimate burden of proof, in
contmdistinction to the burden of going forward, upon the applicant, where it
properly belonged.67 The Board then found that the applicant had demonstmted,
by a prepondemnce of the evidence, that its evapomtion proposal was environ38-44.
Cl1 See LBP-S9-7, 29 NRC at 141-42, 152-5S.
til Su LBP-SS-23. 28 NRC at ISS.

60 Intervenors' Brief at

63Tr.65.

64LBP-S9-7, 29 NRC at 154; LBP-SS-23, 28 NRC at 186 n3.
CiSLBP-S9-7, 29 NRC at ISS.
M See VmllOIII Yanke. NlII:lear PtlWer Corp.

II.

Natural Resources De/eM. COlUlCi/, IN:., 435 U.S. 519, 553-54

(1978).
To the extent the intcm:nors arc complaining that the agency failed to consider leaving the AGW onsite
indefinitely (lntcr1lcnors' Brief at 40), the Licensing Board a1ao addrcsaed \hie claim. Part of the intervenors'
contention 8 called for the indefinite storage of the AGW inside containment. The Licensing Board granted the
applicant'. motion for IIImmIry disposition of \hie contention
NRC at
and, in their brief,
the intcm:nors neither mention the Board', disposition of contention 8 nor explain how the Board', .ummary
d!sJ>osition niling was in
67Tr.
581-84;
29 NRC at
n.8. See
c.F.R
Su,
COfUUllVrl Pu-r
Co. (Midland Plant, Units and 2),
6 AEC

103-04,

=.

LBP-89-7,
141
1
ALAB-I23,

(LBP-8S-23, 28

225-32)

10
12.732.
331, 345 (1973).

e.,.,

15

mentally acceptable68 and that the applicant's proposal was obviously superior
to the no-action alternative.69
F. Finally, the intervenors challenge the Licensing Board's factual findings
on the costs associated with the no-action alternative, the risks related to storage
tank rupture, and the health effects of the applicant's proposal.'° Once again, the
intervenors present no meaningful analyses of the Licensing Board's findings and
ignore the substantial record evidence relied upon by the Board.71 Nevertheless,
we have examined the record underlying the Board's detailed findings in light
of intervenors' allegations. It is sufficient to note that the Board's findings
on these issues are all well supported and adequately explained.71 Under the
applicable standard for reviewing such factual findings, we are not persuaded
that the evidence compels a different result. As we read the evidence, the record
demands the findings made by the Licensing Board.
One point, however, deserves separate comment. The intervenors suggest that
the Licensing Board harassed one of their expert witnesses and was discourteous
to him.'] In its deciSion, the Licensing Board made extended credibility findings
with regard to this witness." It found that the witness lacked credibility primarily
because he "showed no concern for the authenticity and accuracy of the
documents he had provided with his testimony" and that the witness "was
careless about the accuracy of his testimony."75 Further, the Board concluded that
the intervenors' witness "Iack[ed] credibility because of his inability to produce

6B LBP.89.7, 29 NRC at 142-

691d. at 180.
70 lntervcnon' Brie! at 46-66.
71 The intervenon also appear to miupprdtend the principles applicable to the cmsidc:ration of radiation doses.
For example. the intervenors claim that the ALARA principle requires the radiation doses from the applicant',
proposal to be Mas low as possible," and that the Commission made a commitment to minimize doses to the public
and workers during the cleanup at TMI. 14. at 45, 59. ALARA, however, docs not mean Mas low IS possible."
Rather, this acronym atands for Mas low as is rellIa1ably achievable taking into account the state of technology,
and the economics of improvements in relation to benefits to the public health and IIrety. and other societal
and ,ocioeconomic consideratiau, and in relation to the utilization of atamc energy in the public intcn:st." 10
c.P.R. § 2O.1(c). Ruther, in its 1981 policy statement m the cleanup of TMI, the Ccrnmission specified the
"limits on the doses which may result to offsite individuals from radioactive efftuents resulting from cleanup and
decontamination activities," setting them forth in Appendix R to the PElS. 46 Ped. Reg. at 2A,764-65. As the
record and the licensing Board', dccisim show, the applicant" proposal will result in doses many times lower
than the limits specified by the Commiasim. Compare LBP·89·7, 29 NRC at 151 (tntal dose to bone is 0.8
millimn and tntal body dose is 1.3 millirems for maximally exposed hyp«hctical individual), with 1981 PElS,
VoL 2. App. R (dose to public from ndionuclides in gaseous efftuents shall be limited to IS millirems to any
organ).
71 Su LBP·89·7. 29 NRC It 177·S0, 147, 158-76.
The National Research Council', Committee on the Biological Effects of Ionizing Radiation (BEIR) recently
released its latest report known I I BEIR V, Although the report is not part of the record of this proceeding. the
Committee', latest conclusims m exposures to low 1eve1s of radiation were anticipated by the expert witnesses
{or the ataff and the applicant and cmsidered by the Licensing Board. It/. at 174-7S.
73 Intervenon' Brie! at 59.
74LBP.89.7, 29 NRC at 168·74.
75/t/. at 170.
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documentation or supporting explanations for his statements on risk values."76
We have examined carefully the pertinent transcript pages and conclude that the
intervenors' charges are groundless.77 We also are satisfied that there is ample
basis for the Licensing Board's credibility findings regarding this witness.78
For the foregoing reasons, the Licensing Board's decision in LBP-89-7, 29
NRC 138, authorizing the operating license amendment is affirmed.
It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

76 14.
77 See Tr. 1515-1648.
78 While the interlCnOB' appeal was under ccnsidcration, the staff published in the F.tUral R.gisr.r an cnviroomenta1 assessment and finding ''no significant hazard" relating to GPUN', license amendment applicatim.
54 Fed. Reg. 37,517 (1989). We f<lUnd \he published notice to be less \han a model clarity, 10 we requested
the staff to respond to ,eve:ra1 questims conc:erning the ,cope and effect
\he notice (see Appeal Boud Order
(September 13, 1989) (unpublished», and then permitted the other parties to respond to the iliff', filing. See
Appeal Board Order (October 6, 1989) (unpublished). Because all of the matters c:mtained in the staff notice
a1ready are reflected in the adjudicatory record and considered in the lower Board', decision. the staff', action
hu no effect m the licensing Board', amendment .uthorizatim or the intervenors' appeal. Indeed, under the
Commission', regulations, 10 C.F.R. §51.102(c), the licensing Board', decision and the aupporting adjudicatory
record, along with \he aupplentent to the PElS, form \he complete environmental record decision. See PltilatklplJa Electric Co. (I1mcridc Generating Station. Unita 1 and 2), ALAB·819, 22 NRC 681, 705-06 (1985), ofJ'd
bI part and review owrwise tUcliMd, CU-86-5, 23 NRC 115 (1986), remanded i1l parr 011 olAu grounds.rub
M .... Limerick Ecology ktUm,111C. Y. NRC, 869 F.2d 719 (3d Cir. 1989). Accordingly, the staff', envirmmental
assessment WIS merely a duplicative formality.
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Docket Nos. 50-443-0L
50-444-0L
(ASLBP No. 82-471-02-0L)
(OffsJte Emergency Planning)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st al.
(Seabrook Station, Units 1 and 2)

January 8,1990

MEMORANDUM AND ORDER
(Ruling on Intervenors' Motions to Admit a Late-Filed
Contention and Reopen the Record Based upon the
Withdrawal of the Massachusetts E.B.S. Network and WCGy)
BACKGROUND

By Motions served on November 91 and November 22,'1. 1989, the
1 Intervenors' Motion to Admit I Late HIed Contention Ind Reopen the Record on the SPMC Based upon the
Withdrawal of the Mlsslmusetts E.B.S. Network and WCGY (November 9, 1989) ("Motion"). The instmt motion
is facially identical to I motion filed by the Intervenon on October 30,1989, and then withdrawn on November
8. The October 30 Motion was IUbmitted to the Board with the unsigned and unattested affidavit of Mr. Royce
Sawyer, the Communications/Waming officer for the Massachusetts Civil Defcnac Agency. The motion explaina
that Mr. Sawyer signed the affidavit on November 3. However, for reasons \IIlCXplained, "late on the afternoon
of Novcmber 7, the Mass AG became aware for the lint time that the Intervenors would be unable to aponsor
Sawyer as an expert witness in this proceeding." Motion at S. The October 30 Motion was therefore withdrawn
on November 8. The Intervenors then promptly undertook to locate another expert on the islUca rused in their
cmtention and found Mr. Robert Boulay, the Director of the Massamuscus Civil Defense Agency, to serve as In
expert witness on November 9. The instant motion was filed that .ame day. Motion at 6.
'1. lntervenors' Motion to Add In Additional Basis to the Late Ftled Al1lmed Contention to the Motion of November
9, 1989 (November 22, 1989) (,'Dasis Motion").
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Massachusetts Attorney General, the Seacoast Anti-Pollution League, and the
New England Coalition on Nuclear Pollution (collectively "Intervenors"), move
this Board pursuant to 10 C.P.R. § 2.734 to admit a contention alleging that
the Applicants' Seabrook Plan for Massachusetts Communities ("SPMC") is
inadequate because it does not meet the public notification requirements of 10
C.P.R. § 50.47(b)(5)3 and 10 C.F.R. Part 50, Appendix E, § IV.D.4
The Intervenors' case is grounded upon the action of the Massachusetts
Emergency Broadcast System ("EBS'') and the management of one radio station
("WCGY") both of whom recently repudiated leuers of agreement ("LOAs")
with the New Hampshire Yankee ("NHY") Offsite Response Organization
("ORO"). The LOAs provided for their participation with NHY in emergency
planning and the activation of the EBS network in the EPZ in the event of a
radiological emergency at Seabrook Station. The Massachusetts EBS and Station
WCGY repudiated the LOAs with NHY for an alleged failure on the part of
NHY to provide electronic equipment to WCGY for a direct communications
link between NHY and that station.s Intervenors' Motion alleges that without
the cooperation of WCGY, the Applicants will not be able to activate the EBS
servicing the Seabrook Emergency Planning ZOne (''EPZ'') in Massachusetts.6 In
particular, the Intervenors argue that the alleged inability of NHY to activate the
EBS poses two significant safety issues: (1) that without WCGY, the EBS in
the Merrimac Valley area (which covers the EPZ) supposedly cannot be activated
and that the stations upon which the Applicants now rely for notification, sister

3 That section stites in mevant put: "[M]eans to provide early notifieation and clear instruction to the populace
within the plume exposure pathway Emergency Planning Zcne have bcc:n established." Id.
4 That section stites in relevant put:
The design objective of the prompt notification IYstem shan be to have the capability to essentially
complete the initial notification of the public within the plume exposure pathway EPZ within about 15
minutes. The use of this notification capability will nnge from immedUte notitication of the public
(within 15 minutes of the time that State and local officials are notified that a rituation exists ~iring
urgent action) to the more likely events where there is substantial time available for the State and local
governmental officials to make a judgment whether or not to activate the public notification aystem.

Id.,

,3.

S The question of the legal effect of the October 20 repudiation of the letter of agreement in light of a clause in
that agreement requiring 90 days' notice prior to termination remains Wladdrcssed. Motion, Attach. B, A Letter
of Agreement Between Radio Stltion WCOY and New Uampshire Yankcc', OOsite Rcaponse Organization. The
rignificance of the Intervenors' Motion is further c:Iouded by the fact that NlIY stites that it is ready to follow
through with its contrllctual obligations IS outlined in the LOA and subsequent cOrrelpoodcnce. Applicants' Answer
to Intervenors' Motion to Admit. Late FIlad Contention and Reopen the Record nased upon the Withdnwa1 of
the Massachusetta E.B.S. Network and WCGY ("Answer") (November IS, 1989), Exh. nI, Affidavit of George
R. Gnm,
and Exh. B. We are further concerned by the fact that WCGY', repudiation seems to be predicated
upon the actions of a quasi-stlte government official, Mr. Douglas Rowe, the eo-Ollirman of the Massachusetts
EBS. Prior to WCOY', repudiation, Mr. Rowe unilatenUy infonned the management of WCGY of NllY's
intentions with respect to the furnishing of the EBS equipment, of his decision to no longer recognize NlIY
IS an EBS activating entity, and of his decision to void the Massachusetts EBS letter of agreement with NHY,
withdrawing the Massachusetts EBS from participation in NlIY emergency planning. Motion, Attach. F, Affidavit
of 10hn F. Basset Regarding the Voiding of the EBS Letters of Agreement, '4.
6 Motion at 2.

'9
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stations WLYT-FM and WHAV-AM, do not have adequate broadcast coverage,'
and (2) that without WCGY, the Applicants cannot meet the IS-minute prompt
alert and notification criteria.s These allegations, according to the Intervenors,
warrant admission of their late-filed contention and the reopening of the record.

STANDARDS FOR REOPENING A CLOSED RECORD
A motion to reopen a closed record9 to consider additional evidence will not
be granted unless the requirements of 10 C.P.R. §2.734 are met.10 Indeed, we
are mindful "that the Commission expects its adjudicatory boards to enforce the
section 2.734 requirements rigorously - i.e., to reject out-of-hand reopening
motions that do not meet those requirements within their four corners."l1
Timeliness
In order for the Intervenors to succeed in reopening the record in this
proceeding, they must first demonstrate that their motion is timelyP Because
their motion relates to a contention not previously in controversy among the
parties, the motion must also satisfy the requirements for nontimely contentions
found in 10 C.F.R. § 2.714(a)(1)(i) through (V).13
The Intervenors argue that their motion is timely because it was the event
of WCGY's repudiation that created the safety issue they now seek to litigate.
This is so, they state, because WCGY is a "gateway" station which controls the
activation of the EBS system in the Merrimac Valley where the EPZ is located.

, 14. at IS. S,. nee 3, 8Upra.

•
8 Motion at 16-18. S,. nee 4, ,upra.
9 The evidentiary record of the Seabrook proceediJigs closed June 30, 1989.
10 (1) The motion must be timely, acept chal an exceptionally gnvc issue may be con&idered in Ihe discretion
of the presiding officer even if untimely presented; (2) Ihe motion DIllS! address a ,ignificant ..rety issue; and (3)
Ihe motion must demonstrate Ihll I materially differenl n:suh would be or would hive been likely had Ihe newly
proffered evidence been cmsidered Initially. The motion must be accompanied by cne or more affidavits Ihal
let fmlh Ihe factua1and/or technical bases for Ihe movant', claim. In addition, a motion 10 zeopcn chal relates
10 a ccntention nol previously in controveny among the parties must also utisCy Ihe laiuimnents for nontimely
contentions let fmlh in 10 C.P.R. 12.714(1)(I)(i) through (v).
10 C.P.R. 12.734.
11 PIIJIic Smiu Co. o/N""llampsAiT. (Seabrodc Station, Units land 2), ALAB·91S, 29 NRC 427, 432 (1989),
cirill" LouisUuu. PtnWT GM U,,1Il Co. (Waterford Steam Electric: Station, Unit 3), Cll·86-1, 23 NRC 1 (1986);
ClndlWl Ekctrit: nlumiMlill" Co. (Pary Nuclear Power Plant, Units land 2), CU·86-7, 23 NRC 233 (1986),
't',d,ub ItO .... Oloio II. NRC, 814 F.2d 2S8 (61h Cit. 1987).
10 C.F.R. 12.734(_)(1).
13 A dc:tennination 10 admil alate-filed contention must be made upon a balancing of Ihe following factors: (1)
Good cause, if any, for failure 10 file cn time; (2) Ihe extent 10 which Ihe petitioner" interest will be protected;
(3) Ihe atent 10 wbich Ihe petitioner', participation may reasonably be expected 10 assist in developing a aound
record; (4) the extcnllO which Ihe petitioner" inlerest will be represented by existing parties; and (S) Ihe extent to
which Ihe petitioner" participation will broaden Ihe issues or delay Ihe proceeding. 10 C.P.R. § 2714(_)(1)(iHv);
, •• Dub Pow.r Co. (Catawba Nuclear Station, Units 1 and 2), Cll·83·19, 17 NRC 1041 (1983); Public S~Tl/ju
Co. 01 N"" HampsAiT. (Seabrook Station, Unita 1 and 2), A!.AB·883, rr NRC 43, 49 (1988).

s,.
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They cite various provisions of the SPMC to support an assertion that the SPMC
contemplates the use of the EBS radio network as a whole to alert the citizens of
the EPZ.14 However, without the cooperation of WCGY, the Intervenors argue,
"the Applicants will not be able to activate the EBS servicing the Seabrook
Emergency Planning Zone" in Massachusetts. According to the Intervenors, the
EBS network functions in much the same way as a "telephone pyramid." The
primary relay EBS station in Massachusetts, WROR in Boston, by transmission
of its activating tone, trips the tone-alert radios at the EBS operational area
"gateway" stations. WCGY, after receiving the signal from WROR, trips the
tone-alert radios located in the other Merrimac Valley EBS stations. Those
stations in turn pick up the EBS message and transmit it out on their own
frequencies to the public. According to the Intervenors, the activation of the
EBS cannot take place through NHY's contract with WLYT, because WLYT is
not a gateway or lead EBS station, and the other Merrimac Valley EBS stations
are not tuned to receive WLYT's signal. Motion at 10. See Motion. Exh. 1,
Massachusetts Emergency Broadcast System Operational Plan, at 2. In this
context, we must infer, as long as the Applicants maintained a letter of agreement
with WCGY, the notification scheme appeared to be adequate. Therefore, the
Intervenors claim, it was not until the time that WCGY repudiated the letter of
agreement with NHY that the issue of the adequacy of the notification system
came to lighLlS
The Applicants make a strong case that WCGY's October 20 repudiation of
the letter of agreement is not relevant to the timeliness issue. They argue that
in the "Seabrook Station Public Alert and Notification System FEMA-REP-I0
Design Report" \'REP-lO Report") published in redacted version on April 30,
1988, "it was made perfectly clear [to the Intervenors] that Applicants were
relying on a single contract FM and AM station for initial notification and
dissemination of information."16 Moreover, the Intervenors were sent a letter
enclosing the unredacted pages of the REP-I0 Report in June 1988.n The
Applicants argue that the letter and enclosed documentation also made clear
that the SPMC would be relying solely on station WLYT-FM and its sister
station WHAV-AM for notification requirements. The Applicants also cite the
deposition of Gregory Howard taken on November 16, 1988,18 and the crossexamination of Applicants' witness Desmarais conducted by Massachusetts

14Motion al 8·9. ciliff, SPMC, 13.2.5. Public Notification, aI3.2-13 and 3.2-15. We aha nOle thaI the letter
of agreement in question &tItes that "[I]he management of WCGY • •• (when~) agrees to acUVllte
the Emergency Broadcast System for the Emergency Planning Zone located within the Canmonwealth of
Massachusetts." Motion. Attach. B.
15 Motion at 4.
16 Answer at 3. citiff, REp·IO Report at 1·3• • t
17 Answer. Exh. J, Affidavit of Anthony CallendrelIo. 13 and Attach. A.
lIHowud Deposition at 129•• t ,eq. See MAG Exh. 126. at 129.

'''q.

22

Assistant Attorney General Jonas on May 2, 1989,19 to evidence their claim
that the Intervenors were aware of WCGY's supporting, but unessential, role in
the design of NHY's notification system.2D Therefore, the Applicants continue,
the Intervenors should have been well aware over one year ago that the SPMC
did not contemplate the use of WCGY in order to meet the NRC's notification
requirements. Had the Intervenors wanted to litigate problems arising out of the
fact that the two sister EBS stations were being relied upon to notify the public
and to disseminate information, and not WCGY, the Applicants argue that the
Intervenors could and should have litigated such matters long ago. Applicants'
versions of the facts surrounding notice to Intervenors, actual or constructive,
is well supported by the evidence cited by them. Intervenors knew or should
have known as early as 1988 that the Massachusetts EBS and the agreement
with WCGY were not essential to the method of alerting the public relied upon
byNHY.
The NRC Staff initially faltered in expressing its position on the timeliness
issue. In its Response2 1 to the Intervenors' Late Filed Contention Motion,
it states that the timeliness factor "weigh[s] in Intervenors favor" because
"given the recent withdrawal of station WCGY from participation in the SPMC
(October 20, 1989), the contention might be considered timely filed [emphasis
supplied].''22 However, in its Response to the Intervenors' Motion to Add
an Additional Basis, the Staff states that the "Intervenors' EBS contention
and supplemental basis are not timely.'t21 Instead, staff now agrees with the
Applicants' assessment of the timeliness issue. We can understand the cause of
Staff's ambivalence since the Board itself does not see the timeliness issue as a
simple one. Resolution of the issue turns upon whether the essential elements
of the broad issue could have been litigated earlier, or whether the recent events
giving rise to the motions are sufficienUy material in themselves to support
Intervenors' argument that the motion is timely.
Mr. Gram's affidavit testimony to the effect that the commitment to Station
WCGY was always viewed by NHY as a backup arrangement has not been
disputed. Moreover, the fact that the notification system depends in the first
instance upon the single contract stations, WLYT-FM and WHAV-AM, has long
been known to Intervenors as we note above. In assessing the timeliness of the
motion, we must, therefore, assess the significance of the withdrawal of the

19Tr. 147.51 (Bloch BoanI) (5/2/89).
2D Answer It 2; Exh. 3. Gram Aflidlvit. "6-8.
21 NRC Staff Response to IntcrvcnOIS' Motion to Admit I Late Filed Contention Ind Reopen the Record of the
SPMC Bued upon the Withdrawal of the Massachusetts E.B.s. Network and WCGY (November 20. 1989).
nIt!. at 8.
2J NRC Staff Response to IntcrvcnOts' Motion to Add an AdditiCllal Basis to the Late Filed Attached Contention
to the Motion ofNovcmber 9,1989 (December 6.1989).
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backup, qua backup, method of public notification. In particular, the following
circumstances are relevant:
1. The FEMA REP-I0 Design Report of April 30, 1988, refers to the contract stations by call1etters, but not at all to Station WCGY. The Massachusetts
plan discusses the "EBS radio station" but not by call letters. SPMC, § 3.2.5,
Public Notification at 3.2-15. Intervenors deny, contrary to the weight of the
evidence and our finding, supra p. 23, that they knew, or should have known,
that only the two sister contract EBS stations were relied upon as the primary
channel for public notification. Therefore they cannot now assert that they understood that the nature of the role assigned to WCGY was as a backup, but
that, even as a backup, the arrangement lulled them into not timely challenging
the coverage afforded by WLYT/WHAV alone.
Intervenors' case for timeliness depends, we infer, upon the argument that the
Massachusetts EBS system is referred to in the SPMC (3.2-15, supra). That fact,
in turn, renders relevant the fact that the respective portion of the Massachusetts
EBS depends upon WCGY as the gateway station for activation. ThuS the
letter of agreement with WCGY is material. This argument is flawed, however,
because as we discuss below, it is factually inaccurate. Intervenors, of course,
have the burden of sustaining their argument that the motion is timely.
2. Neither the alerting requirements of 10 C.F.R. § 50.47(b)(S) nor of
Appendix E, § IV.D requires the use of an EBS as such in notifying the public.
NUREG-0654, 1I.E.5 requires notification to "appropriate broadcast media" but
only suggests, as an example, the use of an EBS. Assuming for present purposes
that the functional coverage and timing requirements are met without the relevant
Merrimac Valley EBS network. Intervenors cannot successfully claim that the
withdrawal of the EBS gateway station from cooperation with NHY somehow
unravels compliance with the NRC's regulatory alerting requirements.
3. However, even if activation by NHY of the Merrimac Valley EBS
network through WCGS is not a regulatory requirement, and even if NHY's
contract with WLYT/WHAV alone can provide adequate and timely notification
to the public, the arrangement with WCGY did exist. We must consider why
that was so, and what the effect that circumstance has upon the motion. To
state, as do Applicants, that it was an unessential backup to WLYT/WHAV is
too simple for present needs. Applicants placed the arrangement with WCGY
into evidence in the recently closed hearings. Applicants' Exhibit No. 40,
the 1989 Emergency Plan Information Calendar at (2), advises the public that
WCGY (along with WLYT and WHAV) is a station that would broadcast an
emergency message. The letter of agreement with WCGY itself was placed into
evidence by Applicants in Appendix C of the SPMC. Therefore we question
whether, intentionally or unwittingly, Applicants may have exceeded regulatory
requirements - "sweetened the pot" so to speak - as an inducement or strategy
for the issuance of its license in this litigation. If so, the withdrawal of WCGY,
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even as an unnecessary and voluntary backup to the primary public notification
scheme, would be more material to the issue of timeliness.
We acknowledge that the relationship between Applicants' purpose for offering evidence of NHY's backup arrangement with WCGY and the issue of
timeliness of the Intervenors' motion may seem obscure. As noted above, we
must measure timeliness by whether the withdrawal of WCGY is material to
NHY's public alerting scheme. It would be a question of fairness in litigation
were Applicants to take credit for the arrangement in seeking their license, then
renounce as immaterial the dissolution of that arrangement in defending against
Intervenors' motion. Therefore we examine carefully the background of the
letter of agreement with WCGY.
We learn from the affidavit of NHY's Executive Director of Emergency
Preparedness and Community Relations, George Gram, that NHY pursued a
.. 'defense in depth'" strategy to assure that backup mechanisms were available
to implement the SPMC. In furtherance of that strategy, discussions were held in
1987 with Mr. Rowe representing the Massachusetts EBS as its Co-Chairman .
. Mr. Rowe expressed to NHY his interest in upgrading the Massachusetts EBS,
and noted that WCGY, as the Merrimac Valley EBS gateway station, required
additional equipment to allow the NHY ORO to activate directly that portion
of the Massachusetts EBS. Consequently the agreement with WCGY was made,
That being
and some of the equipment was installed. Gram Affidavit,
so, Applicants had no choice but to include the letter of agreement with WCGY
in Appendix C to the SPMC and in its public information calendar, which in
turn, were appropriately offered into evidence. Facts are facts, whether they are
essential to licensing or not.
The Board concludes that the leuer of agreement with WCGY was entered
into for sound and laudable reasons.24 It was not a litigation-inspired transaction. Applicants' effort to enhance marginally the effectiveness of the public
notification system, beyond the requirements of NRC regulations, appears for
the moment to have failed. As we explain further in the following discussion
of the safety significance of the issues raised by the motion, that failure is not
a material aspect of the broader issue of coverage and timely notification to the
public. Therefore it does not support Intervenors' argument that the recency of
the failure renders timely their motion to litigate the broader issue. Intervenors'
motion is not timely.
Intervenors' Motion to Add an Additional Basis to its motion is also late.
Intervenors could have made the argument long ago that reliance on WI..YT and

,,6, 7.

24 Allhough it is not directly n:.Icvant to Ihe disposition of Ihe motion, we believe that Ihe Applicants' exln efforts
to improve Ihe public alerting .ySlelll mould not return to haunt Ihem in litig.ti.,., if Ihose efforts lubsequently
fail.
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WHAV is inadequate in that neither can activate the Merrimac Valley portion
of the EBS and that the stations have limited coverage on their own.

Safety Significance
The second criterion of 10 C.F.R. § 2.734(a) requires us to determine whether
the Intervenors' motion presents a significant safety issue, which in itself may
warrant the admission of the contention even in the face of its untimely filing.15
As we have stated before, the Intervenors allege two separate and distinct
significant safety risks presented by WCGY's withdrawal from the Applicants'
notification scheme. First, without WCGY's activation of the Merrimac Valley
EBS network, local stations wiII not pick up the EBS messages that are designed
to carry information to the public.26 Moreover, they argue, WLYT/WHAV does
not have adequate broadcast coverage to adequately alert the EPZ public.%7
Second, there is no assurance that NHY wiII be able to notify the public
"within the 15 minute minimum" required by Commission regulations2ll because
NHY failed to install a dedicated phone line or radio link with WCGY which
would obviate the problem of WCGY's telephones all being busy on occasion.
Moreover, the Intervenors claim, even though the Governor can activate the
EBS network for Merrimac Valley by calling WCGY directly, or activate the
State EBS network by calling WROR directly, there.is no assurance that the
notification of the public can take place within the regulatory time period because
there is neither assurance that the Governor can reach WCGY by telephone
(again, because all the lines are sometimes busy) nor any assessment of how
much time it would take to activate the EBS through WROR and then transmit
that activation to WCGy.29
The Applicants' Answer is an impatient disavowal of the Intervenors' allegations. They reiterate, correctly, we find, that there is adequate broadcast
coverage of the EPZ by the sister stations under contract, WLYT and WHAV,
and that NHY's ability to provide public notification within 15 minutes has

15 An exceptionally grave nfety issue may be considered in the discretion of the presiding officer even if the issue
is untimely presented. Su 10 c.F.R. § 2.734(a)(I).
26 Motion at 15.
%7 The Intervenors' Buis Motion alleges thlt the two siller atationa upon which the Applieantl rely for EBS
notification have a combined listenership ofless than one-half Qf one pc:m:nt (O.s%) of the pason population over
1ge 12 in that listening area. Blsis Motion It 7·g. Because of this, the Intervenon allege that upon hearing the
notific.tion sirens, • vast mljority of the people will hive 10 tunc up and down the did 10 lind the ltltions. It!. It
13. In contnst the combined estimated ahue of the listenership for all the autiona comprising the Merrimlc Valley
EBS "is aver 10 times U glUt." Id. According 10 the IntelVCllon, notification of the public in an emergency plan
"cannot in Iny right headed world be left 10 chance." It!. It 13·14. HOWI:Vcr, Intem:nors do not explain It what
~ (between O.s% and 5+% coverage of the listenership) chance disappcus.
Motion It 17.
29/t!. It 17·18.
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been "exercised and fully litigated."3O Thus, according to the Applicants, "there
simply is no safety question, never mind a significant safety question."31
The NRC Staff's Response places the EBS issue in a different light The
Staff directs the Board's attention to an Appeal Board advisory opinion issued
in the Shoreham31 proceeding. There, the Appeal Board affirmed a Licensing
Board ruling that an applicant could properly rely on a state's EBS network to
provide emergency information to the public even if it had not obtained letters
of agreement with the participating stations. Moreover, the Shoreham Appeal
Board found a presumption that the participating EBS 'stations would broadcast
emergency information willingly.33 The Staff argues that the Shoreham decision
is fatal to the Intervenors' motion because its application effectively precludes
the issues of WCGY's withdrawal from NHY's notification scheme, and the
adequacy of the coverage of WLYT-FM/WHAV-AM. from being safety issues
material to this proceeding.34
In Shoreham, the applicant ("LILCO") planned to utilize the EBS network
covering the Shoreham Station EPZ in which radio station WALK played a
lead role. Subsequent to the Licensing Board determination that the WALK
network provided an adequate emergency notification system, WALK withdrew
30 Answer at 12-13.
31 14. at 13.
31 ung MQIId U,AtiII, Co. (Shordwn Nuclear Power Station, Unit 1). ALAB·911, 29 NRC 247, 2S4-SS (1989>33By Order dated Marm 3, 1989 (suu",lsland U,AtiII, Co. (Shoreham Nuclear Power Statim, Unit I),
Cll·89·2, 29 NRC 211 (1989), Ihe Commission ordeml an end to Ihe Slum""'" procccdings. S4~ id. at 232
However, notwithstanding !he Commission'. Order, !he Appeal Board undertook a _ sponU review of Ihrce
emergency planning issues Ihat had cune befom it on appea1 prior to Ihe issuance of 01·89·2 and iuued an
"essentially advisory opinim." SM'~"""'. ALAB·911, IUpra, 29 NRC at 251. The Appeal Board atated Ihat !he
purpose of its review wu Ihe "protection of Ihe public inlerest in general (as opposed to • patticu\ar litigant'.
interest) by providing anocher independent levd of review of .igni!icant hea1lh. .afety, and environmental issues
on which. aubatantial evidentiary record already exists." 14. at 250. RCglrdleu of !he Appeal Board'. intentiona,
on March 22. 1989, Ihe Secretary of Ih" Commission issued • ono-pag" Commission Order (unpublished) ataUng
th.t "because certain ataternents in {ALAB·911] may give rise to misunderstanding, the al1cntion of Ihe Boards
and parties is directed to !he ataternents in Cll·89-2. • • Ihat 'This dcciJion constitutes !he final adjudicatory
decision in !his mauer.' (Cll·89·2, 29 NRC at 232). Because ALAB·911 is without legal effect, petitiona for
review of it would be unnecessary • • • ." The Commission glVC no further guidance as to whether "wilhout
legal effect" pertains only to Ihe legal effect on Ihe ShoTt""'" patties or to the furIhcr application or Ihat decision',
precedent in ocher Commission procccding••
However, we: take note of Ihrce Iclcvant conaidentions which ablpe our ultimate n:spect fot Ihe conclusiona
of ALAB·911 wilh !egard to Ihe EBS isme before us. First, ALAB·911 w... reasoned cpinion of Ihe Appeal
Board bued upon a "aubatantial evidentiary =ord." Sho,~hom, ALAB·911, mpra. 29 NRC at 250. Seemd,
the Appeal Board affinned • n:asoned Licensing Board decision based upon Ihlt record. 14. at 254, 263. Third,
the Commission'. Order did not Vlcate ALAB·911 rcgardleu of its apparently errortCOUl irttctpretation of !he
procedural pos\me of !he case. Sc~ id. at 25O-S1.
In final anaIyais, in light of !he uncertainty that remains, we: do not totally Icly on AUJ)·911 .. legal precedent,
nor is it essential to our conclusions here. But we: do choose to follow the reasoning of the Appeal Board in that
doc:ision. There are no Iclcvant dissimilarities in !he fact pauern in ShoTt""'" and the cue before us. The logic
of ALAB·911 is IOUnd and totally applicable as we: discuss in the body.
34 We note that ncilher!he Intervenors' Late-Filed Contention Motion nor their Motion to Add an Additimal Basil
addmsses Ihe merits of eilher the Licensing Board dcdsim in u,,' Island U,Ali", Co. (Shoreham Nuclear Power
Station, Unit 1). LBP·88-24. 2S NRC 311 (1988), or the Appeal Board decision in ALAB·911 which aflinned
Ihe Licensing Board', JUling rcgardinglhe EBS isaue..
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its participation. After an aborted attempt to substitute another radio station,
LILCO ultimately informed the Licensing Board that it proposed to rely upon
an already existing State EBS network for the counties encompassing the EPZ.35
That EBS was established by the State of New York and approved by the Federal
Communications Commission. It could be activated by federal, state, or local
authorities by contact with a lead station, WCBS in New York City. Station
WCBS was responsible for both (1) broadcasting any emergency informational
messages provided to it, and (2) transmitting the messages to a network of
more than thirty radio stations for dissemination by those stations to the EPZ
audiences.
The Licensing Board went on to find that LILCO could rely upon the
requisite coverage being supplied by the full EBS network. They ruled that
no evidence was presented that would raise serious questions as to whether
an adequate warning to residents of the EPZ could be delivered through the
network of stations in the State EBS. It also rejected the intervenors' argument
that, in the absence of assertedly required letters of agreement, it could not
be assumed that the network stations will broadcast emergency messages. The
Board concluded that NRC regulations do not require such letters of agreement
"where a preexisting agreement between the State and the broadcast industry
complies with NRC guidance."36
The ALAB-911 advisory opinion affrrmed the Licensing Board's ruling
that in the absence of evidence that an EBS network is technically incapable
of providing emergency broadcast information "the participants in the stateestablished EBS network will be both willing and able to broadcast messages
throughout the EPZ • • • .''37 The Board continued:
(l]t must be presumed that the State • •• and the FCC knew what they were doing in
establishing and approving, respectively, a communications network designed to provide
emergency information to the entire [EPZ] .••• NRC and FEMA regulations require [no]
more than the preeJ;isting agreement between the state and the network stations to establish
a presumption of a willingness to participate.••• (l]t is noteworthy that, in announcing in
the Federal Regisltr the availability of FEMA·REP-IO, FEMA observed that, in response
to oornrnents on earlier guidance, il had "replaced the requirement [in thaI earlier guidance]
for wriuen agreements thaI individual broadcasting stations will participate in the EBS with
a requirement for documentation indicating that they are able to participate in the EBS."
[f'Ootnole omitted] In short, FEMA obviously proceeds on the premise thaI a station that
undertakes to become a part of an established EBS will carry out in any emergency (nuclear
or otherwise) the responsibilities it has assumed ••••
• • • Because, however, the record contains nothing to rebut the presumption that such
coverage will be supplied by the entire multi·station networlc {a presumption arising from the

35LBP.88.2A, supra, 28 NRC It 319.
36 ld. .t 328.

37 Shoreham, ALAD-911, supra, 29 NRC It 254.
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state's establishment and the FCC's approval of the network), we agree with the Licensing
Board's ultimate resolution of the EBS issue ••••38

We see no factual distinction between the case before us and that before the
Boards in Shoreham. The Intervenors repeatedly assert that without WCGY,
the EBS network cannot be activated in the En, and therefore, the EPZ
public cannot be adequately notified of an emergency. This argument inherently
carries with it the logical implication that the EBS network for the EPZ is
adequate for notifying the EPZ public, otherwise WCGY's withdrawal from that
system would simply be irrelevant Moreover, the Intervenors' motion, with its
attached affidavits and exhibits, presents a compelling showing that adequate
EBS coverage can be provided by the entire multi-station network through
WCGY, or the lead station in Massachusetts, WROR, to the Massachusetts
section of the EPZ, and that the state's EBS network meets the Commission's
regulatory requirements.39
However, the Intervenors argue a point that was not addressed in the
Shoreham decision. Even though they admit that activation of the EBS for
the EPZ can be made by the direct telephone request of the Governor or his
representatives through WROR or WCGY,4lJ they argue that neither one of these
methods of EBS activation may support a finding that governmental notification
can be carried out within the Commission's regulatory time limit. We now turn
to the merits of this argument.
First, the Intervenors assert that governmental activation of the EBS through
WCGY may not be possible to carry out within the IS-minute regulatory time
period because neither the Governor nor any state or local entity may be able
to reach WCGY because all of WCGY's telephone lines are sometimes busy.
As to the Intervenors' assertion that a "busy" signal at WCGY will preclude
timely activation of the EBS network, it is incomprehensible that the Governor
would allow a busy signal at WCGY to stand in the way of earliest possible
notification of the public in the face of the type of grave emergency the
Inte~enors postulate:u Moreover, for the Attorney General to explain to this

38 f t! at 2S4-55.
39 NUREG-06S4 requites applicanlS to provide evidence of capability of local and &Ute agmcies to provide
infonnation promptly over radio and TV at the time of activation of an alerting aianal Evidence of capability
ill to be provided as follows: '"The emergency plans Iban include evidence of such capability via agreements,
arrangements or citation of 'pplicable laWI which provide for designated .gencies to air mess.ges on TV and
radio in emergencies." NUREG-06S4, FEMA-REP-I, Rev. I, Appendix 3. It 3-4. The MUIlc!rusctts Emergency
Broadcast System Operation Plan submitted by the Intcrvcnon as Exhibit 1 to their instant mexion squarely fill

thU regulatory langu.ge.

4lJ Motion at 17; Boulay Affidavit. nip.... at 5; Plan, 'lIP.... at 3 and 4.
41 We note as we have in several insllnces in our SPMC Partial Initial Decision, LBP-89-32, 30 NRC 375 (1989).
the Intervenors present their argument from the extreme end of the accident spectrum. a fast.breaking .ccident
when it would be necessary to notify the public immediately of the Protective Action Recommend.tims with little
or no time for dchbcration on the content of the EBS mess.ge.
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Board that he believes that there exists such an impediment to the activation of
the Massachusetts EBS, and to imply that nothing will be done about it. would
be astonishing but for the fact that we have become familiar with his approach
to issues of public safety in this proceeding.
In any event, the Intervenors' motion nowhere alleges that the Governor
could not reach WROR because its lines would be busy, thereby precluding
activation of the statewide EBS system in a more efficient manner. Therefore,
under the best-efforts presumption,42 we 'find that the Governor, or his official
representative, as a responsible government official facing an emergency, would
either activate or authorize activation of the EBS system through WROR41 in
the event that he could not figure out how to reach WCGY timely.
Second, Intervenors assert that activation of the EBS through WROR may
not be possible to be carried out within the IS-minute regulatory time period
because:
No Massachuseus agency or entity has prescripled EnS messages for the Seabrook EPZ H
any EBS messages for the Seabrook EPZ were to be transmitted by means of a slate agency
activating WROR, the EBS messages would first have to be transmitted from NHY ORO to
the state agency. then frem the state agency to WROR.44

There simply is no merit to this argument. The Intervenors' assertion only
presents pan of the picture. The SPMC, the SPMC Implementing Procedures,
and NUREG-06S4 all require the NHY ORO decisioilmakers to communicate
with state officials prior to any decision to activate the EBS system, and
further require that the content of EBS messages be coordinated between the
NHY ORO decision makers and state officials before they are broadcast over
the EBS system.4.S Moreover, there is a regulatory requirement for prescripted
EBS messages to be pan of the licensee's notification scheme. NUREG-06S4
provides:

s••

42
LolIg Island Ughlillg Co. (Shoreham Nuclear Po~ Station. Unit 1). CU·86-13. 24 NRC 22. 31 (1986);
10 c.P.R. I SO.47(c)(1)(ili)(B); Rullm<WlIg affi",ud. Mossaclousms v. Ullikd Statu. 856 F.2d 378 (1988).
41 We note that the Governor'. activation of the atatewide EnS .)'Stem through WROR would unnecessarily
activate atations that are not integral to the notification of the public in the EPZ. However. as the Massachusctls
EnS Opcntional Plan indlcalcl, if the EnS is activated through WROR, only the seven Primary Re1ayiCPCS
Stations m:eive the initial notificatim from WROR. Moreover, the Plan allows atation management discrctim in
broadcasting and recording me EnS message =dYed, and it provides that each atatim must "avoid unnccessuy
escalation and public confusim [and] must be cautious in providing informatim and news pertaining to the
emergency." Plan at 7. Furthermore, we would expect that the area affected by the emergency would be identified
town or county in the EBS message.
Motion at 18 n.6.
~5Seabrook Plan for MlSsachusctls Cmununities, §3.2, Notification and Mobilization, at 3.2·13, 3.2-16, 3.2·17;
SPMC Implementing Procedure 2.13, Public Alert and Notificatim System Including EnS Activation, at IP 2.13,
at 3 and 8; NUREO-06S4, FEMA·REP-l, Rev. I, Notification Methods and Procedurca, at 43, 46.
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Each organization shall provide written messages intended for the public, consistent with the
licenscc's classification scheme. In particular, draft messages to the public giving instnJctions
with regard to specific protedive adions to be taken by occupants of affected areas shall be
prepared and included as pan of the State and local plans. • • • The role of the licenscc is
to provide supporting information for the message.46

We also reject the notion that officials of the Commonwealth of Massachusetts
will continue to refuse copies of the generic prescripted EBS messages called
for in NUREO-0654 because they have refused to plan for an emergency at
Seabrook.47
It seems that the Intervenors have misinterpreted the provisions of 10 C.F.R.
Part 50, Appendix E, § IV.D.3. They may have confused the Commission's requirement that "[a] licensee shall have the capability to notify responsible State
and local governmental agencies within 15 minutes after declaring an emergency" with an additional, but separate requirement that the "design objective"
of the licensee's notification system "shall be to have the capability to essentially complete the initial notification of the public within the plume exposure
pathway ••• within about 15 minutes [of the time that state and local officials
are notified of the situation].''4S
We have faced and ruled on this issue before,49 While the provisions of
10 C.F.R. Part 50, Appendix E, § IV.D.3, place a burden on the licensee
to demonstrate a capability to notify government officials of an emergency
condition within 15 minutes of a decision to declare an emergency at the nuclear
plant:
The regulation, however, provides for a rangtl of notification time requirements. The
most demanding is immediate notification of the public within 15 minutes of the time that
the government officials are informed that a situation exists requiring urgent action. A more
likely event would anticipate a much more deliberate scenario where the government has
substantial time available to decide whether or not to activate the public notification systems.

46 NUREG-06S4. FEMA-REP-I, Rev. 1 at 46.
47 Massachusetts dccisionmaken are not totally unprepared to broadcast an initial clear informational message aver
the EnS .ystem. even without such prescripted messages. The Commonwealth'. Emergency Broadcast System
Operational Plan provides a message format for alate officials to usc in the face of an extreme emergency. '"lbc
format is deliberately general in nature to allow for the uniqueness of each emergency situation. yet broad enough
to insure compICleness." Under the direction of the Governor or other alate officla1s who are IUpposedly trained
and prepared to cany out Ihe Operation Plan, prepare EnS messages. and activate the EBS system, we believe that
this format is, in combination with cum:nt onsite information and pnxcctive action recanmendations provided
over the telephone by the ORO, adequate for initial notification of the EPZ. just u it woold be used in any
cmC%gency that woold not allow a more deliberate approach to public notification. Moreover. we expect that th~
lade of prescriptcd messages will be aharllived if and when Seabrook Station is ultimately licensed. In the Partial
Initial Decision m the SPMC, LBP-89-32, IUpra. we refused to accept the .uggestion Ihat all emergency planning
information submitted by Applicants to the Commonweallh was accepted for litigation pwpooes only and .topped
at the office of the Attorney General. 30 NRC at 596.
48 10 CP.R. Part SO. Appendix E. f IV.D.3.
49 SII Memorandum and Order. Ruling on the June 1988 Exercise Contentions (December 15.1988) (unpublished)
at 36.
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The regulation also anticipates activation of the notification system in a graduated or staged
manner [citing 10 C.F.R. Part 50, Appendix E, § IV.D.3).
Therefore the requirement that government officials have the capability to make the
public notification decision promptly can mean making the decision ahnost instantaneously
in urgent situations, to a slower, more considered evaluation of whether the system should
even be activated. Between those two poles one must necessarily include a determination
of the important details of the public notification: that is, about what is the public to be
notified7 so

The regulations do not, as the Intervenors imply, absolutely require that
the licensee make contact with state officials. complete their coordination of
EBS message content, and complete initial notification of the public within 15
minutes. In the overall context of the regulation, the "about 15 minutes" standard
means that initial public notification must be completed about 15 minutes after
the decision to notify the public has been made by government officials. As we
have noted before, "a decision that some notification must take place is not the
end of the notification decision process. That decision is not complete until the
important aspects of the notification have also been decided."SI
In summary, the affidavit of Mr. Boulay, the Director of the Massachusetts
Civil Defense Agency, and the Massachusetts Civil Defense Agency Emergency
Broadcast System Plan demonstrate that a state-approved and FCC-licensed EBS
network is in place in the Massachusetts portion of the Seabrook Emergency
Planning ZOne. By the Intervenors' own admission, the system can be activated
in the event of a radiological emergency either through WROR or WCGY.
Absent any evidence that the network does not have the technical capacity
for alerting the public. there is a strong presumption that the EBS stations
will broadcast the emergency message. The state EBS network can provide
public information to the Massachusetts portion of the Seabrook EPZ by
transmitting messages over every participating statio~ within approximately 8
minutes of the initial broadcast of the EBS message.S2 This capability complies
with Commission regulations which mandate a design objective of complete
initial notification of the EPZ public within about 15 minutes of the decision
of government officials to activate the EBS system. In the face of a grave
emergency at Seabrook Station, the Governor or responsible state or local
officials will exercise their best efforts to protect the public and those efforts will
include ihe activation of the EBS in a most expeditious manner. Rlrthermore,
while fOCUSing upon the effectiveness of the Commonwealth and FCC-approved
SOld..
Slid.. at 37.
52 Masuchusetts Emcrgcnc" Bro.odcasl S)'Slem Opentional Plan, supra, II 2 (Em 1 10 Boull" Affidavit).
Intervenors uguc, contnr)' 10 the clear langulge of the MISSlchuseus EBS Opentional Plan, that "[tJthere hiS
been no Issessment made u to how long it would take 10 Ictivate the EBS through WROR Ind then transmit thai
activation 10 WCGY." Motion at 17. We believe this slatement 10 be a product of careless drsftsmlnship.
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Emergency Broadcast System, we should not overlook the fact that, as we found
above, Applicants' contract with sister stations WLYT and WHAV is in itself
sufficient to satisfy the NRC's public alerting requirements. Thus, there are
multiple reasons why no significant safety issue was created by the repudiation
of the letter of agreement by WCGY.
Materially Different Result
The third part of the criteria for reopening a closed record requires the
Intervenors to demonstrate that a materially different result would be or would
have been likely had the newly proffered evidence been considered initially.S)
We note again that the record on the Seabrook licensing proceeding has closed
and we have found the SPMC to be adequate and implementable. Given our
conclusions in the foregoing section on the significance of the issues raised
by the motion, we need not dwell long on whether the Intervenors' aIIegations
would have us change our minds.
As our discussion of the safety significance of the Intervenors' assertions
demonstrates, the Commonwealth of Massachusetts has an EBS network in place
which has been approved by the FCC and the state and which is technically capable of prompt public notification of the general public within the Seabrook
EPZ. In addition, the Governor of the Commonwealth or his appointed representative wiII use his best efforts to alert the public in the most efficient manner
possible under the circumstances.
Had the Intervenors' newly proffered evidence been considered initially by
the Board, the only result that we can even envision would be a direction to the
Applicants to revise the SPMC to provide for activation of the Merrimac Valley
portion of the EBS through WROR if WCGY cannot be reached in a timely
manner. However, given the fact that Applicants have established that their
arrangement with WLYT and WHAV meets regulatory requirements, we lack
authority to require the Applicants to revise the SPMC in that respeclS4 However,
we believe that a worthwhile enhancement of the public alerting scheme can be
realized by defining in the SPMC the procedures for activating the EBS through
WROR in the event that WCGY cannot be contacted at the time of an emergency.
Moreover, we commend, but cannot require, Applicants' continued readiness to
renew its negotiations with WCGY and the Massachusetts EBS.
Sl10 c.F.R. § 2.734(')(3).
S4The NRC Staff', Response inviu:s the Board 10 incorporate. "fundamental fI.w"sundatd in its analysis or the
wcty significance of the Intervenors' concern. Sec LAIIS lslalld US,,"IIS Co. (Shoreham Nuelc:u Power Station.
Unit I), ALAB-903, 28 NRC 499, 506 (1988). We agree with the Staff. Under the fundamental flaw .nalysis,
iC an identified dc!ect in thc plan is rudUy corrcetable, the defect does not .mount 10 • fundamental fl.w that
would preclude. reasonable .ssurance finding th.t the plan is .dequate. Even iC such • change were necessary 10
canply with the NRC', alerting noqui=entI, c:otrceting the SPMC 10 include apceific procedures 10 .ctiwte the
EBS through Statim WROR would not require a ,igni!ieant revision 10 the plan.
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FlVE FACTORS REGARDING LATE·FILED CONTENTIONS
Even though the motion fails for the reason that it does not raise a significant
safety issue, in evaluating a motion to reopen a closed record we must also
address the factors to be applied in making a determination to admit or deny
a late-filed contention. These familiar factors are: (1) Good cause, if any, for
failure to file on time; (2) the extent to which the petitioner's interest will be
protected; (3) the extent to which the petitioner's participation may reasonably
be expected to assist in developing a sound record; (4) the extent to which
the petitioner's interest will be represented by existing parties; and (5) the
extent to which the petitioner's participation will broaden the issues or delay
the proceeding. 10 C.F.R. § 2.714(a)(l)(i)-(v).
For the reasons set out in our conclusion, above, that Intervenors' motion
is not timely (10 C.F.R. § 2.734(a)(I», we also conclude that they have not
provided good cause for failure to file on time. Accordingly, the Intervenors
have a very substantial burden with respect to the other four factors. 55
As is often the case with respect to the late-filed contention criteria, factors
two (the availability of other means whereby the petitioner's interest wilI
be protected) and four (the extent to which the petitioner's interest will be
represented by existing parties) weigh in favor of the Intervenors. However,
the Commission has observed that the second and fourth factors are "accorded
less weight, under established Commission precedent, than factors one, three
and five."56 Furthermore, this Board has held that where one seeks to reopen a
closed record, more weight is given to the third and fifth factors, and late-filed
contentions should be rejected even though factors one, two, and four weigh in
Intervenors· favor. 57
As to factor five. the admission of the EBS contention would broaden the
issues and delay this proceeding. The Intervenors admit that the admission of
the contention would lengthen the proceeding.58 The Intervenors argue that the
"degree to which the issues before the Board will be broadened and the degree
of the delay that will be occasioned by the admission of the contention" should
be considered.59 They claim that the focus of their contention is narrow, that
discovery on the matter will be minimal. and that hearings on the matter will not
be lengthy. However. the Intervenors· motion places the Board on notice that
55 E.,•• Vir,inia Eucrric aNI Power Co. (North Anna Power Station. Units 1 and 2). ALAB-289. 2 NRC 395.
398 (1975).

56 Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2). CU-86-8. 23 NRC 241 (1986);
SoUIA CaroliNJ Eucrric and Ga.r Co. (Virgil C. Summer Nuclear Station, Unit I), ALAB-642, 13 NRC 881. 895
g981).
S.. Public Smiu Co. 0/ N...., Hampshire (Seabrook Station. Units 1 and 2). LBP-89-3. 29 NRC 51. 59. aff'd,
ALAB-915. 29 NRC 47:7 (1989).

58 Motion at 12.

59 14.
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additional filings on this issue are to be expected.60 The Intervenors' motion also
alludes to other issues that have yet to be fleshed ouL61 With this uncertainty
in mind, we do not have confidence in the Intervenors' assertion that the delay
in the proceeding by the admission of the late-filed contention will be minimal.
This factor weighs against the admission of the contention.
With respect to the last of the five factors to be weighed (the extent to which
the Intervenors will contribute to a sound record), the Commission has stated that
a petitioner should address "with as much particularity as possible the precise
issues it plans to cover, identify its prospective witnesses, and summarize their
proposed testimony. ''62 The Intervenors must also demonstrate that they posses
"special expertise on the subjects which [they seek] to raise."63
We have already discussed the factual deficiencies in Intervenors' argument.
But for this instant purpose we revisit the affidavit of Robert Boulay, who is
qualified to testify in his role as Director of the Massachusetts Civil Defense
Agency about his perspective of the Massachusetts EBS. He has not revealed an
expertise respecting the SPMC or the technical aspects of the broadcast system.
He states that the nonparticipation of WCGY precludes operation of the EBS
in the EPZ.64 We have, of course, already found this proposition not to be true.
Mr. Boulay's affidavit is given largely to a description of mechanics of the EBS
network in Massachusetts. He states that while the Applicants maintain a letter
of agreement with WLYT-FM and WHAV-AM, those stations cannot activate
the EBS in the Merrimac Valley operational area. 6.S He concludes that while
WLYT/WHAV may be able to transmit an informational message provided
by NHY to its listening public, "!hat message will not reach the rest of the
public who do not happen to be listening to those radio stations."66 Moreover,
Mr. Boulay explains that while in theory NHY could call the Governor of
Massachusetts and have him activate the EBS on a statewide basis by activating

60 Id. at 11 n.4. Indeed. during !he dn!\ing of \his Memorandum and Order we received !he Inte%VCnors' Basis
Motim dated November 22, 1989. That motim seeks to litigate \he issue of wbelher WLYT·FM/WlIAY.AM
hu adequate broadcast coverage in !he Massachusetts EPZ. However, !he Basis Motim nises IUbissues that do
not portend limpllstiC litigation: !he breadth of WLYT', listening audience. WLYT'I participation in \he EBS
nclwoU, !he adequacy of !he Applicanu' preemcrgency information, FEMA', finding of adequacy with JClpect
to !he noc.ificatim system, and !he ability of NHY to activate !he EBS system wi!hout a letter of agreement wi!h
WCGY. Notwilhstanding !he potential for clclay or !he lade of delay !hat !he litigatim of these matters may
~rtend, our ruling on !he inltlnt motion obviates !he need to address !hese issues.
1 Motion at 16 noS. These issues include !he questim of whelher NHY',lettcr of agreement wi!h Itltion WLYT·
FM/WlIAY·AM is still functional given !he fact that the Massachusetts EBS no !cllger recognizes !he NHY ORO
IS a responsible local organization au!horized to rc>:jUest activation of !he EBS.
6'2 Braidwood, CU·86-8, supra, 23 NRC at 246, citillg wi'" approval Miuiuippi POtWr and Uglol Co. (Grand Clulf
Nuclear Statim, Unit I), ALAB·704, 16 NRC 1725,1730 (1982); accord, Public Servit:lt Co. o!NewHampslUre
(Seabrook Sloltion, Units 1 and 2), ALAB·918, 29 NRC 473,483·84 (1989).
Ii] Seabrook, ALAB·918, supra, 29 NRC at 483.
64 Motion, Attach. D, Affidavit of Robert Boulay Regarding !he Voiding of !he EBS Letters of Agreement.
6.S Id. It 2-4.
661d. at 4.
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station WROR in Boston, "there does not appear to exist any provision for
insuring that notification is made to the public in the EPZ within the 15 minutes
required by NUREG 0654, FEMA-REP-l, Revision 1, Appendix 3.''67 Nor is
there reason to believe that the Governor or any state activating agency could
activate the EBS within the regulatory time period by calling WCGY directly,
he states, because WCGY's telephone lines are all busy on occasion.158 We
have evaluated and rejected on the reliable record before us the major thrust of
Mr. Boulay's possible contribution to a reopened record. Also in that connection,
the proffered affidavit of Mr. A. Anthony Delsy, Vice President and General
Counsel of the Arbitron Company offers little prospect for a contribution to any
reopened record. His views on the listenership of Station WLYT (very small) has
been long conceded by Applicants but is hardly material to the public alerting
scheme which does not depend upon the normal listenership of the respective
radio stations. We conclude that the third factor weighs against Intervenors.
The balancing of the five factors set forth in 10 C.F.R. § 2.714(a)(I)(i)-(v)
weighs against the admission of the Intervenors' late-filed contention.
CONCLUSION

R>r the foregoing reasons, the Intervenors have failed to meet the Commission's standards under 10 C.P.R. § 2.734 for reopening the record in this proceeding.

ORDER
The Intervenors' Motion to Admit Late Filed Contention and Reopen the
Record on the SPMC Based upon the Withdrawal of the Massachusetts E.B.S.
Network and WCGY and the Intervenors' Motion to Add an Additional Basis

a,

Qrd. S.
1581d. We nole tha' ntither the Intervenon' Motion nor Mr. Boulay', Affidavit alleges that there Is no lSsurance
tha,the Clovemor could teach WROR in • timely manner because all or its lines may be temponrily buay.

36

to the Late Filed Attached Contention to the Motion of November 9, 1989, are
denied.
THE ATOMIC SAFETY AND
LICENSING BOARD
Richard F. Cole
ADMINISTRATIVE JUDGE
Kenneth A. McCollom
ADMINISTRATIVE JUDGE
Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
January 8, 1990

37

LBP·90·2

Cite as 31 NRC 38 (1990)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdminIstrative Judges:
Ivan W. Smith, Chairman
Dr. Richard F. Cole
Dr. Kenneth A. McCollom

Docket Nos. 50-443-0L

In the Matter of

50-444·0L
(ASLBP No. 82·471-Q2·0L)
(Offslle Emergency Planning)
PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, sf sl.
(Seabrook Station, Units 1
and 2)

January 9, 1990

MEMORANDUM AND ORDER
(Denying Intervenors' Motion to Reopen Record Regarding
Proposed Amendment to Operating License Application)
On October 26, 1989, the NRC published in the Federal Register a notice
that New Hampshire Yankee had requested an amendment to Facility Operating
License No. NPF·67 proposing that a backup air supply be connected to the
Containment Building Compressed Air System at the Seabrook Station. 1 Intervenors New England Coalition on Nuclear Pollution, Massachusetts Attorney
General. and Seacoast Anti-Pollution League, on November 17,1989, filed with
this Board a motion to reopen the record and to admit a contention on the pro-

154 Fed. Reg. 43,634 (Oct. 26, 1989).
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posed license amendment2 On November 19, 1989, Applicants filed an answer
to Intervenors' Motion attaching (as Attachment "A'') a letter withdrawing the
application for the amendment. Intervenors have not commented upon the withdrawal.

ORDER
Intervenors' motion is denied as moot
FOR TIIE ATOMIC SAFETY
AND LICENSING BOARD
Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
January 9, 1990

2Intervcnolll' Motion 10 Reopen the Record Ind Admit Late-FIled Contention Regarding PIoposcd Amendment
of Seabroo1t Operating license Application. November 17. 1989.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Administrative Law Judge:

Morton B. Margulies

In the Matter of

Docket No. 30-05004-MlA
(ASlBP No. 90-599-D1-ML)
(Byproduct Material LIcense
No. 22-08799-02)

NORTHERN STATES POWER
COMPANY
(Pathfinder Atomic Plant)

RULES OF PRACTICE:

January 10, 1990

STANDING

Where requestor for standing provides no nexus between the injury claimed
and the proposed licensing activity, the claim of injury is purely speculative and
legally insufficient to establish standing.
RULES OF PRACTICE:

STANDING

A person who regularly commutes past the entrance of a power plant site,
sought to be decommissioned, may be presumed to have the requisite interest that
she might be affected by the decommissioning, and meets the judicial standards
for standing under 10 C.F.R. § 2. 1205(g).
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MEMORANDUM AND ORDER
(Request for Hearing)
I.

BACKGROUND

On November 17, 1989, Citizens for Responsible Government, Inc. (CRG),
Technical Information Project (TIP), South Dakota Resources Coalition (SORC),
and catherine M. Hunt jointly filed a "Supplement to Request for Hearing." The
filing was in response to a Memorandum and Order of October 24, 1989 (LBP89-30, 30 NRC 311), that requested additional information from the filers for
the purpose of deciding the issue of standing. The three organizations submitted
additional information to support their claim of standing. Mrs. Hunt also
submitted additional information and requested that her interest be represented
by SORC.
On December 5, 1989, as authorized, Licensee Northern States Power
Company (NSPC) submitted an answer to the "Supplement to Request for
Hearing." It asserts that CRG, TIP, and SORC have failed to meet standing
requirements and that the request for a hearing should be denied.
In this Memorandum and Order, findings will be made that CRG and TIP
have failed to meet standing requirements and that their hearing request shall be
denied. Further, SORC will be found to have standing and to have fulfilled the
requirements for the holding of a hearing, and therefore its request for a hearing
will be granted. Additionally, schedules will be set for allowing the parties
the opportunity to file objections to the participation of Judge Jerry R. Kline
as a special assistant in the proceeding and permitting SORe to respond to
"Licensee's Request for Clarification or Reconsideration of Memorandum and
Order (Hearing Request), dated October 24, 1989," of November 15, 1989.
In the Memorandum and Order of October 24, 1989, additional information
was sought from the Requestors on the elements that comprise the judicial
standard for standing. As pertinent, for an organization to have standing it must
show injury in fact to its organizational interests or to the interest of members
(or in the case where it has no members, sponsors) who have authorized it to
act for them. Where the organization is depending upon injury to the interest
of its members or sponsors to establish standing, the organization must provide
with its petition identification of at least one member or sponsor who will be
injured, a description of the nature of that injury, and an authorization for that
organization to represent that individual in the proceeding. The injury in fact
must be arguably within the zone of interests protected by statutes covering the
proceeding.
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ll.
A.

STANDING

CRG

CRG is a nonprofit corporation wh~se purpose among other things is to act
to protect the environment of South Dakota. It has no members and relies
upon representing the interest of sponsor Donald Pay, its secretary-treasurer, for
representational standing.
CRG alleges that Mr. Pay resides in Rapid City, South Dakota, within approximately 1 mile of Interstate 90. Rapid City is some 350 miles from the
Pathfinder site. Relying on an extract from the NSPC decommissioning plan, it
asserts that truck shipments of low-level radioactive waste from the decommisSioning will be routed along Interstate 90 en route to Hanford, Washington, and
will pass within a mile of Pay's residence.
CRG claims that an accident involving a truck shipment of radioactive waste
from the Pathfinder Plant would result in the scope of. radioactive material that
would injure Pay. It stated that it would cause him to receive an increased
dose of radiation resulting in an increased risk of contracting cancer or other
debilitating disease or condition. It is further claimed that Pay would be injured
from "noncatastrophic impacts of transport of radioactive waste" and he would
be injured in the same manner stated previously.
In its "Licensee's Response to Supplement to Request for Hearing," of
December 5, 1989, Licensee does not take issue with the showings by CRG and
the other organizations in establishing the elements for standing, of identification
of at least one member or financial sponsor who will be injured by the proposed
action, and authorization by the member or sponsor for the organization to
represent that person in the proceeding.
NSPC contests CRG's showing of injury in fact It asserts that the transportation-related claims of injury are conjectural, hypothetical, and unsubstantiated
and therefore do not meet the judicial standards for injury in fact. It claims
that no basis is provided for believing that there is a realistic danger of a
transportation accident on Interstate 90 in Rapid City, South Dakota, or at any
other location. Licensee further asserts that no basis is provided for believing
that an accident at the location would release radioactivity to the environment,
or that the radioactivity released either as a result of an accident or otherwise
would be sufficient to produce the health effects claimed.
Licensee in support of its position cites Exxon Nuclear Co. (Nuclear Fuel Recovery and Recycling Center), LBP-77-59, 6 NRC 518 (1977). The proceeding
involved a proposed fuel recovery and recycling facility in which a petitioner,
who lived more than 100 miles from the proposed facility, claimed standing on
the assertion that there was likelihood that spent fuel rods would be shipped via
the L&N railroad which passed near her home and rental property, and, that, if
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an accident occurred in that vicinity, it would cause her bodily harm, loss of
life, or loss of income.
The Atomic Safety and Licensing Board denied the petition for lack of
standing on the basis that the "allegations of possible physical and/or economic
injury are entirely speculative in nature, being predicated on the tenuous
assumptions that the spent fuel will be shipped by the named carrier, and that
an accident might occur in the area" proximate to her properties.
As NSPC, I too am satisfied from the submittals that CRG and the other
organizations have satisfied the requirements for standing insofar as the repre·
sentational aspects. I further find that CRG and TIP have not established the
necessary elements of injury in fact for standing but that SDRC has done so.
For CRG to validly claim an injury in fact to its sponsor Pay, who is located
350 miles from the decommissioning site, it must show a reasonable opportunity
of his being injured arising from the decommissioning process or from a credible
accident involving it. There must be some causal relationship between the
proposed decommissioning and the injury alleged. Mr. Pay is located far from
the decommissioning site so that he cannot be presumed to have an interest
that might be affected by the decommissioning.1 CGR has provided no nexus
between the injury claimed and the proposed decommissioning. Without such
connection, the claim of injury is purely speculative and legally insufficient to
establish standing.
CRG's case is somewhat stronger than that of the petitioner in Exxon Nuclear,
cited above. In that proceeding, the expected route of movement of the spent
fuel was not established. Here there is a reasonable likelihood that the truck
shipments of waste will move via Interstate 90 through Rapid City. However,
the critical element in both cases, the link between the injury claimed and the
proposed licensing activity, remains absent.
Nuclear waste safely and regularly moves via truck and rail throughout the
nation under regulations of the NRC and Department of Transportation (49
C.P.R. Parts 100·179). The mere fact that additional radioactive waste will be
transported if decommissioning is authorized does not ipso facto establish that
there is a reasonable opportunity for an accident to occur at Rapid City, or
for the radioactive materials to escape because of accident or the nature of the
substance being transported.

1 With respect to power plant licensing. Ih= is a "SO-mile ndiu." rule, which provides as a gencn1 proposition
Ihat a penon whose bue of normal activities wilhin SO miles of the lite can be plCSUlTled to hive an interest
thlt might be affected by reactor c:aIStnIction or opcntion. In Pr'OlllUlgiting the Informal Rules the Canmission
rejected the "SO-mile ndius" rule for mltc:risls licensing.
was done bcausc of potcntiallowcr ndiltion
exposure involved in panicu1ar mllClials licensing Clles as complted to power reactor licensing cases. The
Commission also rejected a proposal to create a presumption thlt anyone residing and watking outside of IS-mile
ndius of the lite wh= nuclear mltcria1s in question Ire possessed docs not hive standing. 52 Fed. Reg. It 8272
(1989).

nus
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Absent a claim by CRG that the subject decommissioning plan is deficient or
defective in a manner so as to cause the injuries described. CRG's presentation
is inadequate to establish standing and its request for a hearing must be denied.

B.

TIP

TIP is a nonprofit corporation whose purpose among others is to become
involved in judicial proceedings when such involvement will allow more input
that could affect the public in the areas of the environment and public health.
TIP seeks standing based on its organizational interest. Its corporate offices
are in Rapid City, South Dakota, also near Interstate 90. It has an executive
director and employees that work in the office. TIP's concern is injury to these
employees.
TIP basically repeats the same allegations that CRG did in attempting to
establish injury in fact. Based on the similar record, the ruling on standing must
be the same for TIP as it was for CRG, for the same reasons. TIP's presentation
is inadequate to establish standing and its request for a hearing must be denied.

C. SDRC
SDRC, of Brookings, South Dakota, is a nonprofit organization among
whose purposes is to protect the environment and promote conservation. Its
Chairperson is Catherine M. Hunt, who is retired. Her home is in Garretson,
South Dakota, approximately 10 miles northeast of the Pathfinder plant. She
states that in the summer the prevailing winds are from the south and that she
passes the entrance to the plant en route to Sioux Falls, South Dakota, generally
once or twice a week.
Ms. Hunt provides a list of alleged inventories of the radionuclide content of
the waste proposed for decommissioning, transport, and disposal. She asserts
that high levels of radioactivity still remain within the plant and that it will be
available for release to the environment during decommissioning.
She states an that "incorrectly decommissioned plant" will result further in a
continued high risk of cancer and other debilitating diseases. She feels especially
at risk because the drinking water in Garretson exceeds the water quality standard
for radium. Ms. Hunt claims she can be further injured by contamination of the
soil, air, and water by incomplete decommissioning. She asserts that radioactive
debris, not properly cleaned up or left, win continue to decay on site and that
an improper or incomplete decommissioning will result in the wind carrying
particulates from the plant site to her residence and water supply.
She also alleges, based on an abstract from the decommissioning plan, that
the reactor vessel win move by rail through Garretson a few blocks from her
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home. She fears increased risk of cancer and other debilitating conditions either
from an accident or simply from the passage of the highly radioactive vessel so
close to her home.
Ms. Hunt wants to be represented in the proceeding by SORC of which she
is Chairperson.
NSPC makes the same argument against standing involving the rail transportation of the vessel as it did in regard to the truck transport of the radioactive
waste.
In regard to Hunt's claim based on residence within 10 miles of the plant,
Licensee asserts that the stated injury is clearly conjectural, hypothetical, and
speculative. It states that SORC and Hunt do "not even allege that Licensee's
decommissioning plan will cause the claimed injury." Licensee claims that
SORC only alleges that injury will result from an "incorrectly decommissioned
plant" or by "incomplete decommissioning" but that there is no claim that
Licensee's decommissioning plan is "incorrect or incomplete." It denies that
the standard for injury in fact has been mel
In making its argument against SORC's standing, Licensee wholly ignores
Ms. Hunt's regular commute which takes her to the entrance of the plant once
or twice a week. The plant site may have a significant radionuclide inventory
from past power plant operations as alleged. Placing Ms. Hunt in such close
proximity to the plant on a regular basis in conducting her normal activities
is sufficient to establish the requisite interest that she might be affected by the
decommissioning.
Compare Virginia Electric and Power Co. (North Anna Power Station, Units
1 and 2), ALAB-522, 9 NRC 54, 57 (1979). In that proceeding involving an
application for an amendment to enable the expansion of the capacity of the
spent fuel pool, a petitioner who resided 45 miles distant from the plant and
who engaged in canoeing in the general viCinity of the plant, on that basis was
found to have established the requisite interest. Commuting from a residence 10
miles from the plant, in whose direction prevailing winds from the plant blow
during the year, strengthens the grounds for invoking the presumption of having
the requisite interest.
The inapplicability of the "50-mile radius" rule to these type of proceedings
does not bar the application of a similar kind of presumption as long as it is
based upon the circumstances of the case as they relate to the factors set forth
in 10 C.F.R. § 2. 120S(g), 54 Fed. Reg. at 8272.
When the presumption of having the requisite interest is applied, it becomes
unnecessary to establish a causal relationship between the claimed injury and
the requested action. North Anna, supra. No useful purpose would be served
in conducting an exercise to determine whether all of the claimed injuries have
a causal connection with the proposed decommissioning.
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SORC has established the requisite injury in fact for standing and to represent
the interest of Catherine M. Hunt in this proceeding.

ur.

AREAS OF CONCERN

I ruled in the Memorandum and Order of October 24, 1989, that it was
premature to determine whether the Requestors' specified areas of concern are
germane to the subject matter of this proceeding without first determining the
standing of the Requestors. Now that the first task has been accomplished, the
issue of the sufficiency of SORC's concerns should be addressed. SORC and the
other Requestors had jointly submitted concerns in the "Request for Hearing"
of September 20, 1989.
The rules of practice for informal materials licensing adjudications provide in
10 C.F.R. § 2.1205(d)(3) that a requestor, in filing a request for a hearing, must
describe in detail the requestor's areas of concern about the licensing activity
that is the subject matter of the proceeding; and in section 2.1205(g) that in
ruling on a request for a hearing, the presiding officer shall determine that the
specified areas of concern are germane to the subject matter of the proceeding.
Licensee, in its October 6, 1989 answer to the September 29, 1989, "Request
for Hearing," argues that for the most part the areas of concern are too broadly
stated for meaningful comment by Licensee and that it would be appropriate for
the presiding officer to require greater specificity before granting the hearing
request.
There is some merit to Licensee's argument about a lack of specificity in
Requestor's concerns. However, the procedural rules help to fashion this result.
Section 2.1231 of 10 CF.R. provides that within 30 days of the presiding
officer's entry of an order granting a request for a hearing, the NRC Staff should
file the hearing file in the docket. The process requires that the requestor must
enunciate its areas of concern and have them ruled upon to establish the right
to a hearing, before the hearing fi1e is first made available.2
The Commission evidently recognized this handicap of requestors of only
having limited information available to them before having to enunciate concerns
and set a relaxed standard as to what would be sufficient to satisfy the
regulations.
The Commission in its responses to comments for promulgating 10 CF.R.
Part 2, Informal Hearing Procedures for Materials Licensing Adjudications,
stated:
21n fOOlnCJte 4 II plge S of "Lic:cnsec', Response 10 Supplement 10 Requesl for Hcarlng," NSPC argucs thaI
because SDRC anached thn:c pascs of exCCIpts from Licensee', decommissioning IUbminala 10 the NRC, il must
be usumed thaI il had available a copy of the plan IS filed with NRC. Even Iccepting the argumenl IS totally
valid, the plan is but a put of the hearing file. See 10 C.P.R. §2.1231(b).
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This statement of concerns lIud 1I0t be utensive. but it must be sufficient to establish that
the issues the requestor wants to raise regarding the licensing action fall geMrally within
the range of the matten that properly are subject to challenge in such a proceeding.

S4 Fed. Reg. 8272 (emphasis supplied).
It further stated:
Of coone. the intervenor is required to identify the areas of concern it wishes to raise in the
proceeding. which will provide the presiding officer with the minimal information needed
to ensure the intervenor desires to litigate issues germane to the licensing proceeding and
therefore should be allowed to take the additional steps of making a full written presentation
under § 2.1233.

[d. (emphasis supplied).
Of Requestor's nine stated concerns, the first six are of matters that fall
generally within the range of issues that properly are subject to challenge in
such a proceeding and provide the minimal information needed to ensure that
the issues sought to be litigated are germane to the licensing proceeding. The
first six concerns meet the requirements of sections 2.1205(d)(3) and 2.1205(g).
Concern seven must be declared invalid because of vagueness. Concerns
eight and nine are not substantive concerns of a type recognized by section
2.1205(d)(3) and therefore they cannot be considered as concerns within the
regulations.
Licensee contends that Requestor's nine stated concerns appear on their face
to be inappropriate for consideration in this proceeding. Each of the concerns
and the objections will be discussed in tum.
Requestor's first concern is that the extent of present contamination must be
clearly known in order to effectively decommission the site. It claims that the
decommissioning plan inadequately documents present contamination at the site.
Licensee contends that the proposed amendment does not seek to decommission
"the site" but only the Fuel Handling Building and the Reactor Building, and
the concern cannot extend beyond the scope of the proposed amendment.
Licensee does not object to the substance of the concern, only to its extent.
Apparently Licensee would limit the scope of the concern to the two buildings.
This is too narrow an interpretation of the scope of the proceeding. Surely,
the land upon which the buildings are located must be considered as part of the
proceeding. The use of the buildings could have resulted in there being a source
of radioactive contamination that has spread and impacted on surrounding areas.
Such contaminated environs would be interrelated with the use of the buildings,
and any final decommissioning of the buildings would have to account for such
contamination. Exterior contamination resulting from the use of the buildings is
within the scope of the proposed amendment for final decommissioning of the
buildings.
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Licensee's extreme position oC limiting the scope oC the proceeding to the
buildings would turn the regulatory process Cor protecting health and safety into
a meaningless exercise. SORe has submitted a valid concern.
SORC's second concern is that a history oC past activity at the site is required
to elucidate areas at the site and oCCsite where contamination may have spread. It
claims that the decommissioning plan inadequately documents historical activity
including partial decommissioning activities.
Licensee claims that concerns that extend to site areas and potential oCCsite
areas where contamination may have spread are inappropriate because the
application only extends to the two buildings and not to other areas oC the
Pathfinder site. Licensee Curther contends that if Requestor has a concern
with earlier decommissioning activities carried out under other licenses, the
appropriate remedy is to file a request Cor an order to show cause pursuant to
10 C.P.R. §2.206.
Again Licensee is concerned with the extent oC the concern and not its substance. It would limit documentation of past activities, as to where contamination may spread, to the two buildings,' For the reason given in respect to
the first concern, the Licensee's objection is without merit SORe's concern of
documenting where contamination has or may spread, on and offsite, is a proper
issue for review in this proceeding.
As to its third concern, Requestor states that the decommissioning plan and
safety analysis take inadequate measures to ensure worker protection, long-term
health monitoring, and long-term health care Cor workers who may be injured.
It preCaces its concern with the assertion that a high number oC workers on the
original decommissioning oC the Pathfinder Plant died of various cancers and
that one worker had acute radiation poisoning. Licensee disputes that the deaths
and radiation poisoning occurred and asserts that the occupational impacts of
that decommissioning are not germane to this proceeding.
. Licensee's criticism oC Requestor's third concern does nothing to dispute
the validity of SORe's concern predicated on the allegation that the decommissioning plan and safety analysis take inadequate measures to ensure worker
protection and to provide monitoring and health care.
Licensee's claim as to there being no deaths or injuries goes to the merits
and there is no way to decide the issue at this juncture. It is a matter in dispute.
The assertion of Licensee that the partial decommissioning is a wholly
separate matter and that it cannot be considered in this proceeding is without
merit. This is the final decommissioning oC buildings that were previously
partially decommissioned by the same Licensee. The two decommissionings
are interrelated. Any inadequacies in the prior decommissioning should not be
permitted to be perpetuated in the final decommissioning. That is not to say
that the entire prior decommissioning is to be rehashed.
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It is recognized that Requestor's third concern does not directly relate to
possible injury to Ms. Hunt However, it is in accordance with Commission
practice to permit a party in licensing proceedings to raise matters that are
beyond its narrow interest. Requestor's third concern is valid and shall be
considered.
SORC's fourth concern relates to the standards and procedures that are to
be applied to determine which wastes will be classified as low-level radioactive
waste requiring disposal in a lOW-level radioactive waste facility and which waste
will be disposed of in a municipal solid waste landfill. SORC "oppose[s] any
application of the BRC policy to this decommissioning."
Requestor's fifth concern questions which standards and procedures are to be
applied to determine the release of lands for unrestricted use. Requestor wants
to ensure that such standards and procedures will not result in a release of lands
for unrestricted use, if such release would endanger public health and safety.
Licensee submits a single response to concerns four and five. It asserts that
the standards referred to are not specifically identified, and to the extent that
they are identified as standards embodied in NRC regulatory requirements, they
may not be subject to challenge in this proceeding. It cites 10 C.P.R. § 2.1239.
Requestor's concerns about which standards and procedures will be employed
to protect health and safety in classifying waste for disposal and releasing land
for unrestricted use are valid and are a proper matter for consideration. It has
a right to reasonable assurance that the correct standards and procedures are
applied. As to its opposition to applying "BRC policy," SORC's position is not
fully understood. NRC has not promulgated regulations establishing a standard
for waste that is ''below regulatory concern." To the extent SORC opposes
the establishment of such a standard, the licensing proceeding is not the proper
forum for such concern.
Licensee's assertion that NRC regulatory standards may not be subject to
challenge in this proceeding is not the total story. SeCtion 2.1239(b), cited by
Licensee, provides that a party to an adjudication may petition for a Commission
regulation to be waived or for an exception to be made for the particular
proceeding. The manner in which this may be accomplished is detailed in that
section.
Requestor's sixth concern is about the procedures to be used to dismantle,
load, and ship radioactive portions of the facility. It seeks to limit both exposures
of the workers and the general public to dangerous radiation and asbestos and
the inadvertent release or spread of contamination.
Licensee asserts that packaging and transportation are governed by 49 C.F.R.
Parts 100-179, and environmental impacts of transportation of waste from the
site are specified in Table S-4 of 10 C.P.R. § 51.52. It states that they are not
subject to litigation in this proceeding and are beyond its scope.
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It does not appear from concern six, as was also the case with concerns four
and five, that Requestor seeks to challenge regulations. Rather it is concerned as
to whether proper standards and procedures will be employed to limit possible
dangerous exposures and the spread of contamination. To the extent there are
regulatory standards in place, it would appear that Requestor's concerns can be
reduced or eliminated with Licensee providing assurance that those standards
will be followed in the decommissionn,g. Concern six is valid and will be
considered.
For concern seven, Requestor states that the factual and legal adequacy of
the decommissioning plan, the safety analysis, and the environmental report and
environmental analysis are of concern. Licensee states that the concern is so
lacking in specificity that it provides no meaningful information and does not
establish that the issue falls generally within the range of matters that properly
are subject to challenge.
Licensee's objection is meritorious. The concern is extremely vague and
does not meet the minimum standard for satisfying section 2.1205(d)(3). The
minimal information needed to ensure that Requestor's desire to litigate issues
germane to the proceeding is not provided. Concern seven is rejected.
Requestor's eighth concern goes to the legal adequacy of the procedures in
the proceeding. The concern specifies due process, adequate discovery, ex-parte
communication, environmental scoping, and implementation of NEPA.
Licensee counters that the Commission's Rules of Practice in 10 C.F.R. Part
2 govern, that they are not readily subject to challenge, and that concern about
hearing procedures is not a "concern about the licensing activity" addressed in
section 2.1205(d)(3).
Although it is a concern of all litigants that the procedures followed in a
proceeding be fair and afford due process, it is not a concern contemplated
by section 2.1205(d)(3). The regulation relates to substantive concerns about
the licensing activity and not the adequacy of the hearing process that may
follow. Despite the fact that Requestor raises a concern that is not recognized
as being valid under the cited regulation, it has the protection afforded by the
Commission's Rules of Practice to satisfy this concern.
SORC's mention of "environmental scoping" and "implementation ofNEPA"
is so vague that it does not meet the minimum standard for satisfying section
2.1205(d)(3). That part of concern eight is also rejected.
SORC's ninth stated concern is that it reserves the right to narrow or broaden
its enumerated areas of concern as documents are provided. Licensee asserts
that raising additional issues at a later time would be tantamount to making an
untimely filing which is controlled by 10 C.F.R. § 2.1205(k) and requires the
requestor to justify the untimeliness.
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Requestor's ninth concern, like its eighth, is not a concern that comes within
section 2. 1205(d)(3). It raises a procedural hearing issue governed by the
Commission's Rules of Practice.
Newly obtained information may be used to modify or supplement existing
issues. However, a party has no unconditional right to raise new issues because
of new information. The raising of new issues in this type of proceeding is
not unlike raising new issues in operating license application proceedings. In
those instances the Commission requires that a petitioner satisfy a five-point test
in justification, contained in 10 C.F.R. § 2.714(a)(I). Commonwealth Edison
Co. (Braidwood Nuclear Power Station, Units 1 and 2), CLI-86-8, 23 NRC 241,
244 (1986).
Subpart L, Informal Hearing Procedures for Adjudications in Materials
Licensing Proceedings, has a comparable provision, contained in 10 C.F.R.
§2.1205(k), which a party would have to satisfy before raising a new issue. It
requires a showing that there is an excusable basis for the new filing and that
granting of the petition will not result in undue prejudice or undue injury to any
other participant in the proceeding.
Concern nine, like concern eight, is not a substantive concern about the
licensing activity and therefore does not satisfy the requirements of section
2.1205(d)(3). However, the cited rule covers its concern.
SORe has satisfied the requirements of subsections 2.1295(d)(3) and
2.1205{g) as to six of its concerns. In so doing it has fulfilled all of the requirements of subsection 2.1205(g) for granting it a hearing. It was previously found
in this Memorandum that SORC has met the judicial standard for standing. In
the "Memorandum and Order (Hearing Request)," of October 24, 1989, 30 NRC
at 312, it was reported that SORe's petition for hearing was timely filed. The
SORC request for a hearing is therefore granted.

IV.
A.

ADDmONAL MATTERS -

SCHEDULING

Possible Objection to Special Assistant

In a statement in the October 24, 1989, "Memorandum and Order (Hearing
Request)," Administrative Judge Jerry R. Kline, appointed as a special assistant,
called attention to certain facts relating to a family connection with the Licensee,
which he believes do not disqualify him from participation in the proceeding.
His participation has been held in abeyance pending (1) a determination of
who the parties to the proceeding will be and (2) a review of any objection from
the parties as to his acting in the case.
Now that it has been determined that NSPC and SORC are the parties to the
proceeding, they are given 10 days from the service of this Memorandum and
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Order to file any objection to Judge Kline's participation. Any objection shaH
be made as prescribed in 10 C.F.R. § 2.704(c).

B.

Permitting SDRC to Respond to "Licensee's Request ror
Clarification or Reconsideration or Memorandum and Order
(Hearing Request), Dated October 24, 1989"

In its "Request for Hearing," dated September 20, 1989, SORC suggested
that any hearing date regarding the proceeding await completion of all necessary
documentation more particularly the environmental assessment. In the "Memorandum and Order (Hearing Request)," dated October 24, 1989, I stated that the
suggestion is consistent with the procedures set forth in the regulations, which
will be followed.
The October 24, 1989 Memorandum was prepared in the erroneous belief
that NSPC never filed an answer to the "Request for Hearing." This prompted
NSPC, to file on November 15, 1989, "Licensee's Request for Clarification or
Reconsideration of Memorandum and Order (Hearing Request), dated October
24, 1989." In it, Licensee requests that the presiding officer make clear that
the identification of the issues and the submission of written presentations will
not be delayed pending completion of the environmental assessment or safety
evaluation report" None of the Requestors responded to the NSPC filing.
Now that SORe has been named as a party to the proceeding, I want its view
on this procedural matter before making a decision. SORe is given 10 days
from the service of this Memorandum and Order to file an answer to Licensee's
request.
SORC should understand that in the future any failure to respond to a filing
within the time allotted by the regulations will result in no further opportunity
to file, absent specific authorization to do so.

ORDER
Based on all of the foregoing, it is hereby OROEREO that:
1. The request for a hearing by CRG and TIP is denied;
2. The request for a hearing by SORC is granted;
3. NSPC and SORe are given 10 days from the service of this Order to
file any objections to Administrative Judge Jerry R. Kline's participation in the
proceeding as a special assistant; and
4. SORe is given 10 days from the service of this Order to file an answer to NSPC's November 15, 1989, "Licensee's Request for Clarification or
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Reconsideration of Memorandum and Order (Hearing Request) Dated October
24, 1989."

Morton B. Margulies, Presiding
Officer
ADMINISlRATIVE LAW JUDGE

Bethesda, Maryland
January 10, 1990
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Docket Nos. 50-2S0-0LA-4
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(Pressure-Temperature LImits)

In the Matter of

FLORIDA POWER AND LIGHT
COMPANY
(Turkey PoInt Nuclear Generating
Plant, Units 3 and 4)

January 16, 1990

The Licensing Board sustains the prior issuance of an immediately effective
license amendment by granting the Licensee's Motion for Summary Disposition
on the last contention remaining in this proceeding. The Board finds that the
Intervenors seck to litigate matters outside the scope of the proceeding, fail to
adequately establish the existence of a disputed material fact as to those matters
within the scope of the proceeding, and seek to impose testing procedures not
required under 10 C.F.R. Part 50.

RULES OF PRACTICE:

SUMMARY DISPOSITION

The purpose of the summary disposition procedure set out in 10 C.F.R.
§ 2.749 is to avoid holding hearings on issues where there is no genuine dispute

of material fact Statement of Policy on Conduct of Licensing Proceedings. CLI81-8, 13 NRC 452, 457 (1981). See Houston Lighting and Power Co. (Aliens
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Creek Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC 542, 550
(1980).

RULES OF PRACTICE:
PROOF)

SUMMARY DISPOSITION (BURDEN OF

Where a summary disposition motion is supported by affidavit, 10 C.F.R.
§ 2.749(b) requires the opposing party to state specific facts, rather than rely on
mere allegations or denials, to show that there is a genuine issue of fact Absent
such a showing, summary disposition will issue if the movant has satisfied his
burden of establishing that no genuine issue as to any material fact exists.

REGULATIONS:

COMPLIANCE METHODS

Appendix H to 10 C.F.R. Part 50 provides that reactors in an integrated
surveillance program (lSP) must have "similar" design and operating features;
it does not require identical operating features. 10 C.F.R. Part 50, Appendix H,
II.C.1 (1989).
RULES OF PRACTICE:
REGULATIONS

CHALLENGE TO COMMISSION

Proposals to modify Commission-imposed testing ~ethodologies that a Licensee is authorized and obligated to follow must be dismissed as an attack
on a Commission regulation, and, to the extent they constitute a petition for
rulemaking, are outside the jurisdiction of a Licensing Board.

TECHNICAL ISSUES DISCUSSED
Fracture Toughness!Ductibility
Neutron Fluence.

MEMORANDUM AND ORDER
(Ruling on Motion for Summary Disposition
and Dismissal of Proceeding)
Licensee Florida Power and Light Company moves for summary disposition
of the remaining contention in this challenge by Intervenors, the Center for Nuclear Responsibility and JoeUe Lorion, to amendments to the licenses for the
Thrkey Point Units 3 and 4 nuclear power plants. The challenged amendments
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changed the technical specifications governing combined pressure and temperature (P/I) limits for the operation of the two units. Licensee's motion, filed
pursuant to 10 C.P.R. § 2.749 (1989), is supported by the Nuclear Regulatory
Commission Staff (Staff). For the reasons set out within, we grant the motion.
I.

A.

BACKGROUND

Procedural

Turkey Point Units 3 and 4 are 760-MW pressurized water reactors which
began full-power operation in 1972 and 1973, respectively. The reactors
are operated in accordance with Technical Specifications approved by the
Nuclear Regulatory Commission (NRC). Because the reactors operate under
high pressures and temperatures that, inter alia, affect the steels making up the
reactor vessels, pressure-temperature (P/I) limits were specified for the first 10
years of effective full-power operation. By the end of 1988 the two units had
not quite achieved 10 years of effective full-power operation.
During 1988, Licensee applied for license amendments for Thrkey Point Units
3 and 4 in anticipation, in part, of the expiration of the prr limits for the first
10 years and the need to establish new prr limits applicable up to 20 years of
effective full-power operation. Amendments No. 134 to License No. DPR-31
for Unit 3 and No. 128 for License No. DPR-41 were issued on January 10,
1989, following Staff issuance of a Safety Evaluation and a Final Determination
of No Significant Hazards pursuant to 10 C.F.R. § 50.91 (a)(4) (1988). The
amendments incorporated revised prr limit curves governing the service life for
each Thrkey Point unit up to 20 effective fuU-power years (EFPY).
Following a 1988 petition to intervene and oral argument, Intervenors were
admitted to the proceeding along with two of their three contentions as modified
by the Board. LBP-89-1S, 29 NRC 493 (1989). By letter to the Board, dated
September 8, 1989, following an exchange of information between the parties,
Intervenors withdrew Contention 3 which concerned the revised P{f limits as
they might be affected by the copper content of weld material.
The remaining contention at issue here, Contention 2, questions whether
Licensee's calculation and prediction of the P{f limits for the reactor vessel
materials of Thrkey Point Unit 4 meet the Commission's requirements for such
programs.
Contention 2 reads as follows:
That the revised temperature!pressure limits Ihat have been set for Thrlcey Point Unit 4 are
non-conservative and will cause Ihat reactor unit to exceed Ihe requirements of General
Design Criterion 31 of Appendix A to 10 CPR Part SO, which requires Ihat Ihe reactor
coolant pressure boundary be designed wilh a sufficient margin to insure Ihal, when stressed
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under operating, maintenance, testing, and postulated accident conditions, (1) the boundary
behaves in a non-brittle manner and (2) the probability of a rapidly propagating fracture is
minimized.
Petitioners contend that the new pressure/temperalllre limits could cause the reactor vessel
to exceed these requirements because the Licensee has based its calaJlation of the predicted
RTNDT for Unit 4 partly on surveillance capsule V test results from Turkey Point Unit 3
rather than predicting the RTNDT for Unit 4 based on Unit 4 capsule V surveillance capsule
data - a practice which is not scientific, not valid, and could cause the Unit 4 reactor
to behave in a brittle manner which would make the chances of a pressure vessel failure
and resultant meltdown more likely. Petitioners contend that predictions 'of RTNDT and
pressure/temperature limits derived from the shift in nil-ductility transfer should be based
only on plant-specific Unit 4 data, especially in light of the fact that the only tests ever
performed on Unit 4 weld specimens demonstrated that the weld material in the Unit 4
vessel was 30% more brittle than that of Unit 3. Because Unit 4', weld material is more
embrittled, Petitionera contend that the FPL Integrated Surveillance program does not meet
the Requirements of 10 CFR Appendix G Parts V.A and V.B [sic], and 10 CFR Appendix
H [sic], including Appendix H Parts nc and InB [sic]. Finally, Petitionera contend that the
surveillance capsule V for Unit 4 should be tested to establish the new pressure/temperature
limits and should the testing indicate that the RTNDT for Unit 4 has passed the 300degree Fahrenheit screening criterion set by the NRC, Unit 4 should be shut down until
it is demonstrated that the Unit 4 reactor pressure vessel can maintain its integrity beyond
this limit.

Petitioners' Amended Request for Hearing and Petition for Leave to Intervene
at 7-8, Appendices 0 and H referenced in the contention are appendices to Part
50 of Title 10 of the Code of Federal Regulations.
In our earlier decision, we rejected, as an impermissible attack on a Commission rule, that portion of Contention 2 that challenged the Turkey Point Integrated Surveillance Program approved in 1985 pursuant to the Commission's
rules under 10 C.F.R. Part 50, Appendix H, ,H.C (1989). LBP-89-15, supra,
29 NRC at 503. We also rejected any issue with respect to pressurized thermal
shock as being outside the scope of the notice of hearing. 1d. at 503-04. Consequently, Contention 2, as admitted, was limited to whether Licensee's conduct
of its integrated surveillance program satisfies regulatory requirements. Two
subissues subsumed in that question are: (1) whether the Thrkey Point integrated surveillance program has an adequate contingency plan; and (2) whether
a "difference of less than 5% in the operating time between the two units is
simply not significant and cannot form a basis for the contention." 1d.
The ultimate question that Intervenors ask is whether Licensee's testing
program gives adequate assurance that the materials making up the beltline
(roughly the midpoint) of the Unit 4 reactor vessel at Thrkey Point will be
tough enough over the life of the plant to function safely under the pressure,
temperature, and irradiation to which those beltline materials will be subjected.
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B.

Technical

prr

limits is to ensure that the reactor coolant's pressure and
The purpose of
temperature during normal operation (including reactor heating, cool down, and
inservice and hydrostatic testing) are restricted so as not to pose the threat of
brittle fracture of the reactor vessel. Resistance to brittle fracture, also known as
fracture toughness or ductility, is a function of the metal's chemical composition,
temperature, and neutron irradiation. F~cture toughness decreases: (1) with
decreases in temperature; (2) with increases in neutron fluence; and (3) with
increases in copper and nickel content. Neutron fluence means the total number
of fast neutrons that have impacted on the metal as a result of operating the
reactor. Only the effects of temperature and neutron fluence remain at issue here.
As the reactor operates, neutron fluence causes the temperature characteristics
of the metal making up the reactor vessel to change.
Four principles of the metallurgy of reactor vessels that bear on this dispute
over the P{f limits for Unit 4 are the concept, calculation, and prediction of: (1)
Charpy V-notch tests; (2) the Reference Temperature for Nil Ductility Transition
(RT~'DT); (3) Adjusted Reference Temperature (ARl); and (4) neutron irradiation.
limits which,
These concepts form the underpinning for the calcula~on of
as noted, are specified because, if pressure becomes too great, the metal making
up the reactor vessel may become subject to the risk of brittle fracture if the
operating temperature is below a specified range. Curves that plot the P/f limits
are set out in the challenged amendments. See, e.g., Fig. 3.1-1a through 3.1-1c
of Amendments 134 and 128.

prr

Charpy V-Notch Test
The effect of changes in temperature on the fracture toughness of steel are
measured by a standardized test known as a Charpy V-notch test. The energy of
a hammer absorbed in fracturing a metal specimen gives a measure of the metal's
fracture toughness. Charpy tests performed over a range of temperatures have
established that fracture toughness has three levels, an "upper shelr' at higher
temperatures where metals exhibit tough, ductile behavior; a "lower shelr' at
lower temperatures where metals exhibit brittle behavior; and a transition range
of temperatures between the upper and lower shelves where the metal's behavior
turns from ductile, or fracture resistant, to brittle.
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Reference Temperature for Nil Ductility Transition
For typical reactor metals, the transition occurs within a temperature range
from 150 to 200oP. Affidavit of Stephen A. Collardl on Contentions 2 and 3,
12 (Collard Affidavit). The Reference Temperature for Nil Ductility Transition
(RTNDT) is a standardized temperature selected to identify that transition, a
somewhat arbitrarily defined boundary at which a given metal's behavior
changes from ductile, or fracture resistant, to brittle.2

"7-

Adjusted Reference Temperature (ART)
One measure of the fracture toughness of the reactor vessel's metal is the
vessel's ART. ART is the change in temperature of the reactor vessel calculated
as a function of fracture toughness and change in fracture toughness plus a
The Nuclear Regulatory Commission
margin of safety. Elliot Affidavit,
prescribes a method for calculating ART in NRC Regulatory Guide 1.99,
Revision 2, "Radiation Embrittlement of Reactor Vessel Materials" (May 1988).

,7.

Neutron Irradiation
The final concept that bears on this dispute is the effect of neutron irradiation
described in the Collard Affidavit:
When fast neutrons (i.e., neutrons with energies equal to or greater than 1.0 Million Electron
Volts (MEV)) collide with atoms within a metal, the neutrons dislocate the atoms within the
metallic lattice. l These dislocations reduce the fracture toughness and increase the RTNDT
of the metal. These effects become more pronounced with increases in the total neutron
f1uence (i.e., cumulative number of fast neutrons striking an area over time). ., • The
shift in RTNOT ••• caused by irradiation is defined in 10 CFR Part SO Appendix O.II.E
as the temperature difference between the fracture toughness curves for an irradiated and
unirradiated metal, when measured at 30 fl-Ibs of absorbed energy.
In general, the incremental impacts of neutron f1uence on ferritic steels are greatest when
the f1uence is on the order of 1018 n/cm2 (neutrons per square centimeter). When f1uences

1 Mr. Collud is I metallurgist IlId Section Supervisor for the Codes Ind Prognml Section of Materials, Codes,
Ind Inspections for Roridl Power Ind light Company. Mr. Collard, B.S., Metallurgical Engineering, Polytechnic

or

yealS'

Institute
Brooklyn (1961), has canpletcd post·gnduatc .tudy in mctsllurgy. He hIS 22
experience in
failure analysis Ind mctsllurgical fanure analysis with Consolidstcd Edison Ccmpany Ind Rorida Power Ind Light
Company.
2 'The RfNDT is defined by the American Society Mechsnical Engineers (ASME) Code. Section NB 2331
IS the greater of (1) the NOT, or (2) the temperature corresponding to 6O"F less than the temperature where
I IImple exhibits 3S mils lateral expansion Ind can Ibsorb SO ft-Ibs of impact during I Chupy V-notch test."
Collird Affidsvit, 'i 13.

or

m
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are on the order of 1019 nJan2 • the neutron radiation damage tends to reach a saturation
point and little additional damage occun with increasing fluence.
1 N.u!nmI with leu !han 1 MEV (includinl oo-eaIIed "IhcrmaI DOutraIlI"l FDORIIy .... hDum.iemly eD01J'Ctic to dWodge
atomI rram • metallic lattlco. mel IbeJcr"", lIzir exiJllm"" _y be m:aI.tIed In cmaidcrirJa m:u1rm ndiation impod> m
_t.b. In JICDOral. !be oncray opoetra or DOulnlm ueapin, &om _
..... do not vary ~y """"'I eommcn:ial
seac:tDrI. In. pill! lOch u Turkey ""int which bu _ _ with liz ...... d::u"" and fiId Joadinl patllOrlll. liz DOUIron
opcClnl on tho leactor wall. or tho two 1IDito &Ie OIOCIIIialIy Idenlicol.

Collard Affidavit.

C.

~,

14-15.

Regulatory Requirements

The NRC regulatory scheme establishing metallurgical requirements for
reactor pressure vessels and a testing methodology for ensuring that those
requirements are met is set out in 10 C.F.R. Part 50 (1989). Briefly, General
Design Criterion 31 (ODe 31) (one of some fifty-three criteria set out in Part
SO, Appendix A) describes the design criteria for fracture prevention of the
reactor coolant pressure boundary, which includes the welds at the reactor vessel
beltline. GDC 31 requires that
when stressed under operating, maintenance, testing, and postulated accident conditions (1)
the boundary behaves in a nonbrittle manner and (2) the probability of rapidly propagating
fracture is minimized. The design shall reflect consideration of service temperatures and other
conditions of the boundary material under operating, maintenance, testing, and postulated
accident conditions and the uncertainties in determining (1) material properties, (2) the effects
of irradiation on material properties, (3) residual, steady state and transient stresses, and (4)
size of flaws.

10 C.F.R. Part SO, Appendix A, IV, Criterion 31 (1989).
To meet the foregoing criteria, 10 C.F.R. § 50.60(a) requires that:
alllightwater nuclear power reacton must meet the fracture toughness and material surveillance program requirements for the reactor coolant pressure boundary set forth in Appendices
G and H to this part.

Appendix G, "Fracture Toughness Requirements," specifies requirements for
ferritic materials, i.e., various carbon, stainless, and ~Ioy steels, over the life
of their service as a pressure containment boundary. To satisfy these fracture
toughness requirements, Appendix G requires that the material be tested in
accordance with procedures set out in Appendix H. The Appendix H tests must
show that certain predicted fracture toughness values will be satisfied at the
end of the service period, in the case 20 effective full-power years (EFPY).
10 C.F.R. Part SO, Appendix G. Both appendices rely on and incorporate by
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reference standard codes and procedures of the American Society of Mechanical
Engineers and the American Society for Testing and Materials.
Appendix H authorizes use of an integrated surveillance program (ISP) for
testing materials "for a set of reactors that have similar design and operating
features." Appendix H, , n.c. Under the ISP, irradiated test materials from one
reactor may be used to predict the fracture toughness of the materials in both
reactors. The ISP must be approved by the NRC Staff, and it must have a
contingency plan
to assure !hat !he surveillance program for each reactor will not be jeopardized by operation
at reduced power level or by an extended outage of another reactor from which data are
expected.

Appendix H, , II.C.3.
Licensee's technical specifications for the Thrkey Point units require it
to calculate Ptr limits for those reactor vessels based on the ART for the
vessels using the method described in Appendix G to the American Society for
Mechanical Engineers Code. The methodologies used to calculate both ART
and the Pff limits for Turkey Point contain a number of conservatisms, intended
to establish a large margin of safety. See generally Reg. Guide 1.99, Rev. 2.
It is worth reiterating the significance of these technical and regulatory requirements. They are summed up in the Staff's Safety Evaluation of Licensee's
requested Ptr changes at page 6:
the fracture toughness of the steel in a reactor pressure vessel wall is detennined primarily by
the following facton: (1) the particular material (composition and metallurgical history).
(2) the accumulated imdiatiat level (neutron /luence) to which the material is exposed. and
(3) the ternperature of !he material In a reactor pressure vessel, significant loadings result
from the internal pressure and thermal gradient through the vessel wall thickness during
heatup and cool down. Since the fracture toughness of the vessel material decreases with
decreasing temperature. prr limits are required during normal reactor operation and tests to
control operational stresses to the reactor vessel. furthermore. because the fracture toughness
of the vessel material decreases with increasing neutron imdiation (i.e., time duration of
operation). a material surveillance program is required to monitor changes in !he fracture
toughness properties of !he reactor vessel beltline material over !he lifetime of the vessel.
The prr limits are periodically revised to take into account additional test data from the
surveillance program at !he changes in !he fracture toughness properties due to imdiation.

D.

Turkey Point Unit 4

The Thrkey Point vessels, as they pertain to Contention 2, are described as
follows:
The designs of !he reactor vessels for Thrkey Point Units 3 and 4 are identiea1. The reactor
vessels are cylindrical in shape, with herni-spherical domes at each end of the cylinders. The
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reactor vessels are approximately 40 feet high and 14 feet in diameter. The reactor vessels are
constructed of carbon steel almost eight inches thick. with a .156 inch (minimum) stainless
steel cladding on the inside wall.
The Thrlcey Point reactor vessels were manufactured by welding together several cylindrical shell forgings. Therefore, tmlike most reactor vessels in this country, the Thrkey Point
reactor vessels only have circumferential welds and do not have any longitudinal welds.
The internal designs of the reactor vessels for Turkey Point Units 3 and 4 are also
identical. Each reactor vessel has a reactor core with space for 157 fuel assemblies.
Additionally, each reactor vessel has a thermal shield between the reactor core and the
reactor vessel wall. The purpose of the thermal shield is to reduce the impact on the rractor
vessel wall of neutrons escaping from the reactor core.
Each of the reactor vessels for Thrkey Point Units 3 and 4 contains surveillance capsules.
These capsules contain specimens of the material from the reactor vessel shell forgings and
reactor vessel welds. The capsules are located near the inside wall of the reactor vessel
along the beltline region (i.e., mid-plane) of the reactor core. Therefore, the neutron f1uence
received by the capsules is representative of the f1uence received by the reactor vessel. The
capsules are periodically removed and tested to predict the impact of neutron irradiation on
the materials in the reactor vessel wall. Since 1985, the individual surveillance programs
for Thrlcey Point Units 3 and 4 have been integrated into a single program, and the results
of this program have been used to predict the fracture toughness of the reactor vessels for
both units.•••

Collard Affidavit., ~~ 3-6. The most limiting, i.e., vulnerable, of the pressure
vessel materials at Turkey Point Unit 4 is the material making up the welds at
the beltline.
Since startup in 1972 and 1973, the two Turkey Point units have had differing
operational histories. The capacity factors (that is, the equivalent percentage of
time during the year that the reactors were operated at full power) for the two
units have varied during certain years. For example, Unit 3's capacity factors
during 1981, 1984, 1986, and 1987, respectively, were: (1) 16.1%; (2) 52.6%;
(3) 75.9%; and (4) 15.3%. The capacity factors during the same years for Unit
4 were: (1) 78.5%; (2) 81.8%; (3) 29.7%; and (4) 45.1 %. Collard Affidavit.,
~ 68; Intervenors' Response at 21.
In addition, in 1981, Unit 4 had two overpressurization events in which the
pressure in the reactor coolant system exceeded the technical specification limits
in one instance by 700 psi and in another by 325 psi. Collard Affidavit., ,69.
The levels were substantially below the reactor vessel's design pressure of 2485
psig and normal operating pressure of 2335 psig. Elliot Affidavit, , 25.
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n.
A.

POSITIONS OF THE PARTIES

Licensee's Motion for Summary Disposition'

"Licensee's Motion for Summary Disposition of Intervenors' Contentions"
(Licensee's Motion) asserts that its conduct of the Integrated Surveillance Program for Thrkey Point complies with regulatory requirements and is conservative. Licensee asserts that: (1) Neither its Integrated Surveillance Plan nor
the difference in operating time between the two units can form a basis for a
contention; and (2) it has an adequate contingency plan. Licensee's motion is
supported by the Collard Affidavit. We find Mr. Collard competent for this
purpose pursuant to 10 C.F.R. § 2.749(b) (1989). See note I, supra.
Licensee asserts that the calculation of
limits for periods up to 20 EFPY
are based upon test results from all surveillance capsule material removed from
the vessels up to 1985 and that those data are sufficient for predicting the fracture
toughness of the vessels. Licensee asserts that: "In determining the effects of
neutron irradiation, the total amount of neutron fluence (and not the rates or
duration o~ accumulation) is what is important." Licensee's Motion at 14. Mr.
Collard has calculated that the neutron fluences in the two units differ by less
that 3%. Collard Affidavit at 43, Table S. Consequently, Licensee asserts that
any differences in operating history during particular years are insignificant.
Similarly, a 3% difference in total amount of neutron fluence is asserted to be
insignificant and certainly not sufficient to require the use of the material in the
Unit 4 surveillance capsule V at this time.
Licensee .asserts further that two overpressurization events that occurred in
Unit 4 in 1981 are outside the scope of this proceeding because they occurred
prior to NRC acceptance of the Thrkey Point surveillance program in 1985. In
addition, Licensee notes that NRC concluded in a March 1984 report that the
two overpressurization events did not affect the structural integrity of the Unit
4 vessel. Collard Affidavit, '69.
Licensee asserts that Intervenors' insistence that only Unit 4 data can be used
to calculate the RTNOT for Unit 4 is a challenge to Licensee's NRC-approved
Integrated Surveillance Program used since 1985 in determining the
limits
for Unit 4. Licensee's Motion at 17-18. Licensee argues that Intervenors'
assertion in regard to Unit 4 Capsule T is based on 1976 tests predating the
Integrated Surveillance Program and. therefore, the assertion is outside the scope
of this proceeding. On the other hand, Licensee asserts that the similarity in

prr

prr

3We inadVClelltly directed Licensee 10 file a Reply 10 Intervalom' Response 10 Licmsee's Motion for Summary
Disposition. Because our JUles do not provide for such a reply (S" 10 c.P.R. 12.749; LtJ1lg IslaNl Ug1ating
Co. (Shoreham Nuclear Power Station, Unit!), LBP-87-26, 26 NRC 201, 204, r,eoMtUrarioll t!tllild, LBP-87-29,
26 NRC 302 (1987), we have not considered Licmsee'l Reply. This decision relies lolely on the record DC the case
prior 10 Licensee's Motion for Summary Disposition, the Motion itself with rupporting docummtation, Intervmom'
Response and supporting documentation, and the NRC Staff's Rcsponae and rupporting docummtation.
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fluence and chemical composition of the Units 3 and 4 welds renders the 1976
Unit 4 test to be of little significance. Rather, Licensee continues, the higher
Unit 4 test result is explainable by scatter in the test data or the difference in
flux lot for the Unit 4 weld material test specimen. Collard Affidavit, ,,41,43.
Finally, Licensee asserts that in any event all the surveillance capsule data,
including the 1976 data from Unit 4, were used to calculate the Thrkey Point
Unit 4 limits, thereby ensuring the conservatism of the ultimate calculation.
[d. To test its assertion, Licensee had Mr. Collard perform a calculation to
determine the possible impact on Unit 4
limits without using the results
of the Integrated Surveillance Program. Mr. Collard's calculations showed that
the results are "almost identical." [d., "71-74.
With respect to the adequacy of its contingency plan, Licensee asserts that
Appendix A simply requires that test material to predict fracture toughness will
be available in the event of an extended outage of a given reactor. Licensee
asserts that that contingency pertains primarily to single-unit plants which can be
required to have comparable irradiated material available from another source.
However, Thrkey Point is made up of two units and, therefore, comparably
irradiated material is available from either reactor in the event one of them
experiences reduced power levels or an extended outage.

prr

n.

Intervenors' Response

"Intervenors' Response to Licensee's Motion for Summary Disposition of
Intervenors' Contentions" (Intervenors' Response) attached twenty-four exhibits.
Intervenors' response also includes "Intervenors' Statement of Material Facts as
to Which There Is a Genuine Issue to Be Heard with Respect to Intervenors'
Contention 2" (Intervenors' Statement), and Attachment A, a letter dated October
18, 1989, signed by Dr. George C. Sib, Professor of Mechanics at Lehigh
University (Sib Letter). Neither this letter nor the one included as Appendix II,
also from Dr. Sib and dated October 10, 1985, is in the form of an affidavit.
Intervenors' Response was completed with the electronic filing of the "Affidavit of Joette Lorion on Contention No.2" (Lorion Affidavit). Ms. Lorion
is Director of the Center for Nuclear Responsibility, Inc., and a professional
research consultant and analyst who provides research data to writers, lawyers,
and other professionals on a variety of topics. Ms. Lorion states that she has
prepared the responses to Licensee's motion and the accompanying exhibits.
Lorion Affidavit, ,,4-5. However, Ms. Lorion does not claim any expertise in
metallurgy, or in materials or mechanical engineering. Nor does she provide any
indication of training or specific experience, other than her intervention efforts,
that would qualify her to address the technical issues in this proceeding within
the meaning of 10 C.F.R. § 2.749(b) (1989). We cannot find her to be competent
for subsection (b) purposes.
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Intervenors assert that Licensee's calculations of RTNOT and
limits are
not conservative for Turkey Point Unit 4. Intervenors contend that predictions
of those limits should be based solely on plant-specific Unit 4 data because the
only tests performed on Unit 4 capsule test materials in 1976 demonstrate that
the weld material in the Unit 4 vessel is 30% more brittle than that in Unit 3.
Intervenors' position has four principal bases.
FIrst, Intervenors assert that the loading history, that is, the configuration
of the fuel assemblies in the cores of the two reactor vessels, differs over a
period of time.4 Second, Intervenors assert that the initial test results on the
material withdrawn from Unit 4 in 1976 were too high and did not agree with
predictions. Third, Intervenors assert that the different capacity factors in 4
of 16 years of operation would result in _a different RTNOT for Unit 4. In this
regard, Intervenors contend that Licensee's measurements do not consider the
effects of "strain rate," and therefore are questionable. "Strain rate, as the
Intervenors would apply it here, means the rate of deformation of either a sample
undergoing Charpy V-notch testing, or local deformation rates "in the reactor
vessel where de/ecls prevail." Sib Letter at 1-2 (emphasis added). The first
applies (by Dr. Sih's own words) to the methodology for Charpy V-notch
testing and calculations of ART and RTNOT' a methodology already defined by
ASME and ASTM Codes (incorporated by reference in Part 50), and the second
applies to hypothetical damage conditions beyond regulatory requirements for
determination of
limits. Finally, Intervenors assert that Licensee does not
have a written contingency plan as required by Appendix H to account for any
difference in capacity factors or to predict RTNOT in the event one of the units
has an extended outage.

prr

C.

NRC Staff'S Position

The NRC Staff supports Licensee's Motion. Staff's response is supported
by the Affidavit of Barry J. EllioL5 We find Mr. Elliot competent within the
meaning of 10 C.F.R. § 2.749(b) (1989).

4In support of this disagreement. Inte:venors rely at their ExIu"it 11. a letter from Dr. George Sib. d.ted October
10, 1985 (apparently at 2). Nowhere in this letter does Dr. Sib refer to. or show any awareness of, fuel core
design changes in the reactors. It is not clear whether Dr. Sib is referring to posst"le differences in t:Dr~ Ioadi",
IWtoriu or to stJ1lt:turtJ11oadi", lli.rtoriu. A fair reading of this letter suggests th.t he is referring to plant-specific
differcneea in ItnlCtUnlloading histories resu1ting from postulated pressurized thenna1shock, an issue not within
the bounds of this proceeding.
•
5 Mr. Elliot is • Senior Materials Engineer in the Materials and a,,:mical Engineering Branch of the NRC',
Office of Nuclear Reactor Rcgulation. Mr. Elliot, B.S., MatcrisIs Engineering. Rensselser Polytechnic Institute
(1988), hu 20 years' experience in mstcrisIs testing. failure analysis, nondestructive CXaminltiat test procedures,
and fusion weld procedures. He has conducted JeViews of the Turlcey Point Integnted Surveillance Program and
Licensce', report documenting surveilhnce data fran Turlcey Point Unit 3-Clpsule V. He assisted others in the
preparation of the Safety ~Vlllultion for the two license amendments at issue here.
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Staff agrees with Licensee that the Thrkey Point Integrated Surveillance
Program has been properly conducted and meets the requirements of Appendix
H to 10 C.F.R. Part 50. Staff also agrees that the procedures for materials
sampling and calculations have been performed in accordance with Regulatory
Guide 1.99. Revision 2, and agrees further that Licensee has a contingency plan
that meets the requirements of Appendix H. Staff Response at 8-12.
Finally. Staff agrees with Licensee that the calculation of total accumulated
neutron irradiation (neutron fluence) provides a more accurate measure of
irradiation damage and fracture toughness than does a comparison of the
operating times and power levels of the two units. Hence, Staff concludes that
the small difference in operating times of less than 5% and the differences in
capacity factors and power levels of the two units are insignificant and do not
invalidate Licensee's calculations and predictions based on the surveillance data,
for RTNDT and PIT limits for effective full-power operation up to 20 EFPY.

D.

Controlling Law

Licensee's motion for summary disposition is filed pursuant to 10 C.F.R.
C.F.R. § 2.749 (1989).6 Section 2.749 authorizes any party to move for a decision
"in that party's favor as to all or any part of the matters involved in the
proceeding." The purpose of the summary disposition procedure is to avoid
holding bearings on issues where there is no genuine dispute of material fact.

6The rule. in essence modeled after Federal Rule of Civil ProcedU1e 56 (m Alabama Pl1Wtr Co. (Joseph M.
Farley Nuclear Plant, Units 1 and 2). ALAB·182. 7 ABC 210. 217 (1974». provides in pertinent part lhlt
(I) Any party to a proceeding may move. wilh or wilhout supporting affidavits. for a decision by Ihe
presiding officer in lhat party'. favor as to all or any part of lhe matters involved in Ihe proccedinll. There
shall be annexed to lhe motion a lepafltc. &hort, and concise Itltcmcnt of Ihe matcrlal facts IS to which
lhe moving party contends that lhere is no genuine issue to be heard. ••• Any olher party may acrvc
In answer supporting or opposing lhe motion, wi1h or wilhout Iffidavits. wilhin lwenly (20) days after
service of !he motion. There.hall be aMcxed to Illy answer opposing lhe motion I lepuatc, &hort IlId
concise Itltcmcnt of Ihe material facts as to which it is contended that !here exists a genuine issue 10 be
heard. All matcrla1 facts let for1h in lhe alltcment required to be lerved by lhe moving party will be
deemed to be admitted unlesl controverted by Ihe Itltcmcnt rcquired to be served by lhe opposing party.
The opposing party may wilhin ten days after service respond in writing to lhe new facts IlId arguments
presented in any ItltcmCrtt filed in support of lhe mwon. No furlhcr supporting Itltcments or reaponses
lhereto &hall be cntcrIlined. • • •
(b) Affidavits lhall let for1h such facts IS would be admisSible in evidence and &hall &how affirmatively
that lhe affiant is competent to testify to the matters Itlted Iherein. The presiding officer may permit
affidavits to be supplemented or opposed by depositions. answers to interrogatories or further affidavits.
When I motion for summary decision is made IlId supported IS provided in thi. lCCtion. a party opposing
Ihe motion may nol reat upon Ihe mere allegations or denials of his answer; his answer by affidavits or
IS otherwise provided in !his lCCtion must let forlh specific facts &howing lhat lhere is a genuine iasue of
faeL U no such answer is filed. lhe decision ,ought, if appropriate, &hall be rendered •

•••

(d) The presiding officer lhall render lhe decision IOUght if lhe filings in lhe proceeding. depositions.
answc:ra to interrogatones. and admissions on file. together wilh lhe Illtcmcnta of !he parties and lhe
affidavits. if any. &how that lhere is no genuine isaue IS to any material ract IlId that lhe moving party is
entilled to a decision IS a matter or law.
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Statement of Policy on Conduct of Licensing Proceedings, CLI-SI-S, 13 NRC
452, 457 (1981). See Houston Lighting and Power Co. (AUens Creek Nuclear
Generating Station, Unit 1), ALAB-590, 11 NRC 542, 550 (1980).
Section 2.749 requires the moving party to file a statement of material facts
as to which "there is no genuine issue to be heard." Those facts that are not
controverted will be deemed to be admitted. If the motion is supported by
affidavit, subsection (b) requires that the opposing party may not rest on mere
allegations or denials but must state specific facts to show that there is a genuine
issue of fact. Absent such a showing, the decision sought shall be issued.
However, case law makes clear that the movant has the burden of showing
the absence of a genuine issue as to any material facL Cleveland Electric
Illuminating Co. (perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 6
NRC 741, 753 (1977). Here, the movant has filed an affidavit in support of its
burden to establish the absence of a genuine issue of material fact, a burden that
remains even if the opposing evidentiary material is inadequate. See id., citing
Adic/ces v. Kress & Co., 39S U.S. 144, 159 (1970). Conversely, the rule makes
absolutely clear that Intervenors may nor rest on "mere allegations or denials,"
but must answer setting forth "specific facts showing there is a genuine issue
of fact." 10 C.P.R. § 2.749(b); Virginia Electric and Power Co. (North Anna
Power Station, Units 1 and 2), ALAB-584, 11 NRC 451, 453 (1980); see also
First National Bank of Arizona v. Cities Service Co., 391 U.S. 253, 289-90,
reh'g denied, 393 U.S. 901 (1968).

ID.
A.

DECISION

Undisputed Facts

We have gone to some length to describe both the subject matter of this
dispute and the regulatory framework within which it takes place because
we have concluded that, in essence, the matters raised by Intervenors are
either explained by Licensee or constitute an attack on the methodology of
the Commission's testing program for reactor vessel materials. In short.
Licensee's obligations in assessing margins of safety for the pressure boundary
are controlled by the requirements of Part 50. In determining whether Licensee's
work in this area adequately protects the public health and safety, they, and we,
are bound by that regimen.
The undisputed facts include the following. At the beginning of operation,
Thrkey Point Units 3 and 4 each had eight reactor surveillance capsules containing material specimens and dosimeters. In each unit, five of the eight capsules
contained material specimens of the shell forgings of the reactor vessel; the
remaining three capsules contained material specimens of the shell forgings, the
reactor welds, and material in the heat-affected zones around the welds. Collard,
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,37. In 1985, the NRC issued license amendments authorizing Turkey Point
to conduct an integrated surveillance program. Under this program, the results
of tests of the surveillance capsules from each unit are combined to predict the
fracture toughness of the reactor vessels for Turkey Point Units 3 and 4. Collard,
'~6, 44-45.
The fracture toughness of the Thckey Point reactor vessels' material is
primarily dependent upon chemical composition, temperature, and neutron
irradiation. The fracture toughness of these metals decreases with decreases
in temperature, with increases in neutron fluence, and·with increases in copper
and nickel content Id .• '~7-16. The purpose of
limits is to ensure that,
during normal operation, the pressure and temperature of the reactor coolant
are maintained within limits sufficient to ensure an adequate margin against
postulated brittle fracture of the reactor vessel. Id .• ,,7-8.
To date, three capsules containing weld specimens have been removed from
Turkey Point Units 3 and 4, namely Capsule T from Unit 4 and Capsules T and
V from Unit 3. Weld material is the critical material for purposes of calculating
the Turkey Point
curves. Id.,,~ 27. 42. The measured results from all
surveillance capsules are as follows:

prr

prr

Table 2
Results or Charpy V-Notch Tests ror Weld Capsules
from Turkey Point Units 3 and 4

Unit

Capsule

3
4

3

T
T
V

Date of
Test

Capsule
Fluence (nlcm%)

1975
1975-76
1985-86

5.68 x 10
6.05 x 1018
1.229 x 1019
18

Delta

RTNDT•
155°F
225°F
180°F

·(Measwed at 30 n·lbs).

Id. at 30. The measured results from Capsules T and V from Unit 3 fell within
the predicted bounds. Id.• ,43.
Licensee has conducted its materials testing program in accordance with
Commission requirements as set out in Part 50 and Appendices G and H
thereto. Collard Affidavit, 37-49. The results of the Thckey Point Integrated
Surveillance Program have met the Commission's regulatory requirements.
Elliot Affidavit, ,~ 15-17.

n
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n.

Discussion

Nevertheless, Intervenors challenge measurements and predictions of Unit
4's reactor vessel pressure boundary safety on the grounds that the results are
nonconservative and not scientific because the results and predictions are not
based on data derived from surveillance capsule V in Unit 4. Specifically,
Intervenors assert that Licensee's ISP do'es not satisfy regulatory requirements
because: (1) the 1976 test dati results from Unit 4 exceed the bounds of the
methodology and require that future measurements for Unit 4 be made solely
from Unit 4 data; (2) Licensee failed to consider matters such as strain rate,
differences in core loading and annual capacity factors between Unit 3 and Unit
4, and the effect of the 1981 pressurization events in Unit 4, thereby invalidating
Licensee's test results; (3) Licensee erred in relying on Unit 3 data alone under
the ISP; and (4) Licensee does not have an adequate contingency plan as required
by Appendix H.
We are tempted to (and could well) decide this case in Licensee's favor on
the basis of the absence of a sworn affidavit by a qualified affiant in support
of Intervenors' opposition to Licensee's motion, concluding that Licensee is
entitled to a decision pursuant to 10 C.P.R. §2.749(b) for failure to oppose the
motion as required. North Anna, ALAB-584, supra. However, we find that
Licensee has carried its burden of proof on the merits and there remains no
"genuine issue to be heard .•.•" 10 C.P.R. § 2.749(d); Public Service Co.
oj New Hampshire (Seabrook Station, Units 1 and 2), LBP-83-32A, -17 NRC
1170, 1174 n.4 (1983). That conclusion is inescapable from an analysis of the
pleadings.
Intervenors' first basis for objection, the 1976 results from the Unit 4
surveillance capsule, simply misapprehends the significance of the measured
result in the context of the methodology. The Elliot Affidavit explains in respect
to the Unit 4 Capsule T surveillance sample results that the measured increase
in RTNOT of Unit 4 Capsule T (225°F) is within the range of scatter expected
for the data. While it exceeded the mean expected value of 172°P, Regulatory
Guide 1.99, Rev. 2, provides that the measured values for the increase should fall
within two standard deviations of the expected mean value, or within 172° ± 56°F
(i.e., 116° to 228°F). Hence, the results from Unit 4 Capsule T provide credible
data for inclusion in the integrated surveillance program. Elliot Affidavit, ~, 1820 at 9-11. See Collard Affidavit, ~75. Moreover, the results from Capsule T
have been included in subsequent predictions for pressure boundary safety under
the Turkey Point ISP which uses data derived from both units. Collard Affidavit,
ff 53, 56. Consequently, the 225° measurement in 1976 does not constitute a
genuine issue of material fact.
Similarly, Intervenors' concern with failure to calculate strain rate, differences
in core loading and annual capacity factors, or the significance of the 1981
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Unit 4 overpressurization events are matters either that are not required by
the Commission's testing regimen under Part 50 or are accounted for by the
ISP testing methodology authorized at Thrlcey Point Id., tt 59-70, 75. While
it appears that Intervenors' concern with strain rate in fact relates to fracture
toughness requirements for the danger of pressurized thermal shock, a matter
that has been excluded from this proceeding (see 10 C.F.R. § 50.61 (1989); LBP89-15, supra, 29 NRC at 503-04; and note 4, supra), the simple fact remains that
nowhere in the methodology for measuring and predicting fracture toughness for
normal operations and postulated accidents is there any requirement to measure
strain rate in the reactor vessel. Similarly, there is no requirement for making
separate calculations for the difference in types of fuel assemblies loaded in the
cores of essentially similar reactors.' Finally, there is no requirement under Part
50 and the Appendices and codes upon which it is based for calculating fracture
toughness based on periodic differences in fluence resulting from different
annual capacity factors.
As Licensee's motion and Staff's response make clear, the foregoing considerations are subsumed in the calculation of total fluence made at the time the
surveillance capsules are recovered for testing under the ISP. That calculation
takes into account the entire history of measured results since both units began
operation. See generally Collard and Elliot Affidavits.
Intervenors' assertions that the difference in operating times and capacity
factors of the two reactors is significant is essentially a challenge to the
Integrated Surveillance Plan (ISP). Assertions regarding the significance of
different operating histories prior to acceptance of the ISP in 1985 go to matters
already settled at that time by NRC'S authorization of the Thrkey Point ISP.
Hence, these assertions are beyond the scope of this proceeding and are not
litigable.
We consider only those assertions regarding differences in operating times of
the reactors since 1985, and those pertain only to whether the contingency plan
should be implemented. Appendix H to Part 50 provides that reactors in the ISP
must have "similar" design and operating features. It does not require identical
operating features. 10 C.F.R. Part 50, Appendix H, II.C.l (1989). Averring that
they are important only to their effect on total fluenccs, the operating differences
are not disputed by the Licensee.
Licensee attests that, in 1985, the difference betwccn total l1uence and EFPY
for Units 3 and 4 was less than 10%. Since then, total predicted fluence through
the end of 1990 has decreased to 3%. Collard Affidavit,
59-62. Because
the difference in operating features betwccn the two 'lUrkey Point reactors was

n

, AI Intervenors note, the changed fuellolding patterns are part or IJcensee', program 10 Je<luce flux (and Ihus
total f1uenc:c) CD the teactor vessel Wills. Intervenors' Respmse It 19.
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acceptable in 1985, we find, a fortiori, that a smaller difference today remains
acceptable.
There is no evidence that Licensee has done anything other than satisfy
the requirements of the integrated surveillance program approved for use at
Thrkey Point in 1985 pursuant to Appendix H. That ISP specifically authorizes
reliance on the data from Unit 3 surveillance capsules. Intervenors' objections
to the nonconservatism of that procedure have been adequately answered by
Licensee which has demonstrated that the procedure takes into account the
differing procedure Intervenors would require. In short, Intervenors, as noted
above. would modify the Commission-imposed methodology that Licensee is
authorized and obligated to follow. Those differing requirements can only be
imposed by the Commission and are beyond the jurisdiction of this Board.
Consequently. Intervenors' remedy is not a challenge to the Thrkey Point license
amendments. but rather. a petition for ruIemaking seeking to revise the testing
program methodology. Thus. if applicable to Contention 2 at all. Intervenors'
objection to Licensee's reliance on Unit 3 surveillance capsule data from 1977
to date for predicting fracture toughness for both units is, in the last analysis,
a challenge to the ISP methodology Licensee is required to follow and must be
dismissed as an attack on a regulation. 10 C.F.R. § 2.758 (1989).
Intervenors' final objection, the lack of a contingency plan, is readily disposed
of. The Appendix H requirement for a contingency plan is, on its face, satisfied
by the existence of two similar units each with surveillance capsules installed.
Intervenors appear to feel that a separate, written statement titled "Contingency
Plan" is required. Intervenors' Response at 22. However, we find no requirement
for any such separate written statement beyond the description of the ISP in the
Thrkey Point Technical Specifications. Intervenors will have to settle for that
The hallmark of Intervenors' position in this case is that the "facts" upon which
they rely are simply ''not susceptible of the interpretation which [Intervenors]
sought to give them." First National Bank 'V. Cities Service Co., supra, at 289.

IV.

CONCLUSION

Pursuant to 10 CF.R. § 2.749 (1989), the Board finds that Licensee has met
its burden of proof on Contention 2, that there is no genuine issue of material
fact, and that Licensee is entitled to decision as a matter of law. The Board
is satisfied that the public health and safety will be protected under Licensee's
conduct of its Integrated Surveillance Program. Any matter raised by the parties
but not addressed herein was found by the Board either to be irrelevant or not
of significance to the outcome of this decision.
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Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 16th day of January 1990, ORDERED:
1. That Licensee's Motion for Summary Disposition of Intervenor's Contentions is granted and License Amendment No. 134 for Thrkey Point Unit No.
3 and License Amendment No. 128 for 1\ukey Point Unit No.4 shall remain
in full force and effect;
2. That this proceeding is dismissed; and
3. That, pursuant to 10 C.F.R. § 2.760 (1989) of the Commission's Rules
of Practice, this Memorandum and Order shall become effective immediately.
It will constitute the final decision of the Commission forty-five (45) days from
the date of issuance, unless it is appealed in accordance with 10 C.F.R. § 2.762
(1989)8 or the Commission directs otherwise. See also 10 C.F.R. §§ 2.764,
2.785, and 2.786 (1989).
THE ATOMIC SAFETY AND

LICENSING BOARD
Glenn O. Bright
ADMINISTRATIVE JUDGE
Jerry Harbour
ADMINISTRATIVE JUDGE
B. Paul Cotter, Jr., Chairman
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
January 16, 1989

8 Any party may appeal from !his Dccisilxt by filing • notice of appeal within ten (10) daya d\cr aervice of
!his Memonndum and Order. Pursuant \0 10 c.F.R. 12.762 (1989). each appellant must lito a brief ouppmting
its position on appeal within thirty (30) daya aftc:r filing its notice of appeal (forty (40) daya if the Staff is the
appellant). Within thirty (30) daya d\cr the period bas expired for the filing and aervice of the briefs of all
appellants (forty (40) daya in the ease of the Stsff), a party who is not an appellant may file a brief in support
of. or in opposition to. the appeal of the other party. A responding party shall file a single, responsive brief 01lly.
regardless of the number of appellant" brief, filed.
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Cite as 31 NRC 73 (1990)

LBP-90-S

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdmInIstrative Judges:
B. Paul Cotter, Jr., Chairman
Glenn O. BrIght
Jerry Harbour

In the M.mer of

Docket Nos. 50-2S0-0LA-4
50-2S1-0LA-4
(ASLBP No. 89-S84-01-0LA)
(Pressure-Temperature LImits)

FLORIDA POWER AND LIGHT
COMPANY
(Turkey PoInt Nuclear Generating
Plant, UnIts 3 and 4)

January 16,1990

The Licensing Board denies a petition to intervene filed 11 months after
the close of the time specified in the Notice of Opportunity for Hearing as
inexcusably late, and not otherwise justified based on a consideration of the
other four factors set out at 10 C.F.R. §2.714(a)(1).
RULES OF PRACTICE:
LATE FILING)

INTERVENTION (GOOD CAUSE FOR

While all the factors set out at 10 C.F.R. §2.714(a)(1) must be considered
and none is dispositive, the most important of the five factors is the presence or
absence of "good cause" justifying the lateness of the petition. Absent "good
cause," a petitioner bears a heavy burden to justify a late interv~ntion based on
the remaining four factors.
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RULES OF PRACTICE:

INTERVENTION (TIMEUNESS)

As a general rule, a decision to remain silent, and refrain from intervening
in a .timely manner, is not justification for a Board to permit intervention in an
untimely manner, and the Licensing Board finds no statute, regulation, policy
statement, or Commission case law that even suggests that employees of an
applicant or licensee are entitled to a generic exemption from the Commission's
procedural rules.

RULES OF PRACTICE:

INTERVENTION (TIMEUNESS)

A licensing board does not foreclose the possibility that special facts might
exist which would warrant a departure from the general rule that one cannot
successfully stand on his rights to file an untimely petition after sitting on his
rights to file a timely petition. However, mere assertions of fears of retaliation
do not establish the type of special facts necessary.

RULES OF PRACTICE:

INTERVENTION (TIMELINESS)

A licensing board will not assume that the fact employee might have been the
victim of retaliation after date for filing timely petition to intervene has passed
so infected or controlled the employee's actions prior to that date as to render
him effectively incapable of exercising his rights under the Commission's rules
of practice as protected by section 210 of the Energy Reorganization Act.

RULES OF PRACTICE:

INTERVENTION (TIMEUNESS)

While newly arising information has been recognized as "good cause" for a
late·filed petition to intervene, Consumers Power Co. (Midland Plant, Units 1
and 2), LBP·82·63, 16 NRC 571, 577 (1982), previously available information
newly acquired by a petitioner bas not. Kansas Gas and Electric Co. (Wolf
Creek Generating Station, Unit 1), LBP-84·17, 19 NRC 878,886 (1984).

RULES OF PRACTICE:

INTERVENTION (TIMEUNESS)

While an early decision of the Appeal Board suggested that the door was
open on the question whether publication in the Federal Register was sufficient,
standing alone, to put potential intervenors on notice, Pennsylvania Power and
Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB·148, 6
AEC 642, 643 n.2 (1973), that door was subsequently closed in Tennessee Valley
Authority (Browns Ferry Nuclear Plant, Units 1 and 2). ALAB·341. 4 NRC 95
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(1976), wherein the Appeal Board summarily rejected a petition to intervene
filed beyond the period specified in the applicable Federal Register.
RULES OF PRACTICE:

INTERVENTION (TIMELINESS)

A claim by a petitioner that it was lulled into inaction because it relied on
another party or entity to represent its interests does not constitute "good cause."
See Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB-444,
6 NRC 760, 796 (1977).
RULES OF PRACTICE:
LATE FILING)

INTERVENTION (GOOD CAUSE FOR

The existing parties, the public, and the Licensing Board have a cognizable
interest in the timely and orderly conduct of licensing proceedings. Thus, the fact
that petitioners were prepared to go forward with their arguments immediately
and that intervention would not delay an already issued license amendment do not
fully answer the policy considerations underlying the Commission's concerns
under the last factor of 10 C.F.R. § 2.714(a)(I). A party has a right to discover,
prior to hearing, the nature and factual bases of all other parties' litigation
positions. Board refused to grant intervention under these circumstances where
significant delay could be avoided only at the expense of the discovery rights of
the existing parties to the detriment of the orderly and efficient conduct of any
future hearing.
RULES OF PRACTICE:
LATE FILING)

INTERVENTION (GOOD CAUSE FOR

While a broadening of the issues due to the grant of a late-filed petition to
intervene might not be of critical importance at the earlier stages of a case,
the Licensing Board found this consequence to be a strong argument against
such intervention where it occurs toward the end of the proceeding, particularly
where no "good cause" exists to justify the delay in seeking intervention.

MEMORANDUM AND ORDER
(Denying Petition to Intervene)

On October 19, 1988, notice was published in the Federal Register specifying
that persons whose interest might be affected by this proceeding and who wished
to participate as a party "must file [by November 18, 1988] a written petition for
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leave to intervene," 53 Fed. Reg. 40,981, 40,988 (1988). Eleven months after
the close of the time specified in that notice, the Nuclear Energy Accountability
Project (NEAP) and its Executive Director, Thomas J. Saporito, Jr., seek leave
to intervene in this proceeding.1 Both the Licensee and the NRC Staff oppose
intervention by these Petitioners, principally on standing and lateness grounds.2
For the reasons set out below, we deny the petition as to both Petitioners.3
Our authority to entertain a late-filed petition for leave to intervene turns on
a balancing of five factors set out in 10 C.F.R. §2.714(a)(I). Those factors are:
(i) Good cause, if any, for failure to file on time.
(ii) The availability of «her means whereby the petitioner's interest will be protected.
(iii) The extent to which the petitioner's participation may reasonably be expected to
assist in developing a sound record.
(iv) The extent to which the petitioner'S interest will be represented by existing parties.
(v) The extent to which the petitioner'. participation will broaden the issues or delay
the proceeding.

While all five must be considered and none is dispositive, the most important
of the five factors is the presence or absence of "good cause" justifying the
lateness of the petition. Absent "good cause". a petitioner bears a heavy burden
to justify a late intervention based on the remaining four factors. Mississippi
Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16
NRC 1725, 1730 (1982); Wisconsin Public Service Corp. (Kewaunee Nuclear
Power Plant), LBP-78-24, 8 NRC 78,83 (1978).

I.

GOOD CAUSE

Mr. Saporito advances three reasons for his failure to file a petition to intervene in this proceeding within the time specified in the Notice of Opportunity
for Hearing. Those reasons are: (1) he was an employee of the Licensee; (2)
he was not aware of the severe radiation damage to the Thrkey Point facility;
and (3) he did not have actual notice of the opportunity for a hearing. Petition

rot

or

1 Petition
Leave to Intervene (October 22. 1989) (hereinafter cited as "Petition"); Cluification Contentions
and Answer to licensee', Response in Opposition to NEAP/Saporito Petition
Leave to Imc:rvene (November
16, 1989) (hereinafter cited as "Cluification").
2licmsee'. Response in Opporition to NEAP/S.porilO Petition {or Leave to Imc:rvene (November 13. 1989);
Thomas J. Saporito. Jr. and Ihe Nuclear Energy
NRC Staff·, Response to Petition {or Leave to Imc:rvene
Accountability Project (November 16. 1989).
3 For • discussion of Ihe history
!his proceeding and Ihe ipCciJie nature of Ihe liccruc amendments .t
issue, UI LBP·89-1S, 29 NRC 493, 495-98 (1989). In addition, in a leparalC Memorandum and Order issued
cmtemporancoul wilh !his decision (LBP-90-4, 31 NRC 54), we resolve all issues remaining in this proceeding
in Ihe licensee', favor, and IIlStain Ihe Staff', issuance of Ihe license amendment under challenge here.

rot

or

or
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at 20; Clarification at 6. Whether viewed individually or jointly, these reasons
fail to support a finding of "good cause.'''
As a general rule, a decision to remain silent and refrain from intervening
in a timely manner is no justification for a Board to permit intervention in
an untimely manner. See Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit I), ALAB-743, 18 NRC 387, 396 n.37 (1983). Mr. Saporito
asserts, however, that he was unable to initially file a timely petition because
he was employed during the relevant filing period by Licensee, Florida Power
and Light Company, implicitly suggesting that the threat of employer retaliation
explains and justifies his inaction. Petition at 6; Clarification at 20. We are
-unable to find, and Petitioners fail to identify, any statute, regulation, policy
statement, or Commission case law that even suggests that employees of an
applicant or licensee are entitled to a generic exemption from the Commission's
procedural rules. We decline to author such a rule here.
Employees of an applicant or licensee are in a unique position to know of
potential safety problems that might exist at a particular nuclear power facility
yet may confront practical difficulties in identifying those potential problems
for evaluation and, if necessary, resolution. In our view; the purpose of
section 210 of the Energy Reorganization Act, as amended, 42 U.S.C. § 5851(a),
"Employee Protection,",5 is to ensure that these potential problems are raised in
a timely manner and to the proper forum by broadly prohibiting, inter alia,
retaliation against an employee who commences or participates in any manner
in a proceeding under the Atomic Energy Act of 1954 as amended.6

4Because we find each of the reasons advanced by Mr. Saporito wanting. we need not address the question of
whether aherwise meritorious but, under the applicable factS. bypothelical justificatims for a lale-filed petition
can satisfy 10 e.F.R 12.714(a). In our view. they caMOt. Because we read section 2.714 to require us to engage
in a balancing or the canpeting factual equities. we believe a petitioner blS an obligatim to advance those rca5<Xll1.
and oo1y those reasall. which in ract reasonably caused the failure to act in the timely mlMer. For example.
reading Mr. Saporito" first three reasall for his inlctim together. he in essence uks this Board to excuse his
I-year delay because, as an employee of the Ucensec, he coold not nisc concerns he didn't hive in a proceeding
be knew nothing about.
,5 Lt pc:!Iincnt part. 42 U.S.c. § 58S1 provides that:
.
[n]o employer •• _ m.y discharge any employee or otherwise discriminlte Igainst any employee with
n:spect to his compensation. terms. cooditions. or privileges of employment because the employee (or
any person Icting PWSUInt to I request of Ihe anployee)(1) canmenced. caused to be commenced, or is lbout to commence or cause to be canmenced a
proceeding under [the Energy Reorganization Act of 1974] or the Atomic Energy Act of 1954••s amended.
or. proceeding for the Idministration or enforcement of any requirement imposed under [those Acta];
(2) testified or is lbout to testify in any I1ICb proceeding or;
(3) assisted or plrticipated or is about to assist or particip"te in any manner in such a proceeding or
in any other manner in such a proceeding. _ • •
42 U.S.c. § 5851 el).
6While it appears that, ordinuily. the Commission', regul.tions implementing lCction 210 contemplate that
employees of an Ipplicant or Ucenscc would participate in I licensing proceeding by way or testimony tree 10
C.F.R. 150.7(1)(1». the regulation docs not exclude participation .s In iftkrvcMr from the scape or protected
activities. MOteOVCf, the express langulge of section 210 clearly encomplSSes luch particip"tion.
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The Commission has successfully argued elsewhere that the courts must
construe section 210 in a manner that gives its protections practical, meaningful,
and broad effect. See Kansas Gas & Electric Co. v. Brock, 780 F.2d 1505 (10th
Cir. 1985), cerro denied, 478 U.S. 1011 (1986). Presumably, that argument
applies with equal, if not greater, force to the Commission's own adjudicatory
bodies. Yet, to adopt Mr. Saporito's proposition that his employment status,
standing alone, constitutes "good cause" for late intervention requires that we
find section 210 to be a meaningless and ineffective protection in one of the
very situations and for the very class of individuals it was intended to serve.
Mr. Saporito's own experience in exercising his rights under section 210 argues
to the contrary.' It would be inconsistent to affirmatively give effect to section
210 in one context while at the same time conclude that the statutory provision
must be assumed to be ineffective in another context.
Moreover, one of the guiding principles underlying both the Commission's
rules of practice and section 210 is that potentially important and significant
safety information should and must be aired, identified, evaluated, and resolved
in a timely manner. Thus, we are troubled by any rule that could encourage
individuals to delay entering a proceeding, awaiting an opportune time to spring
forth to claim intervenor status based on potentially sfgnificant safety concerns
or information. Not only would such a rule wreak havoc with the concept of
finality and the orderly conduct of administrative proceedings, it gives rise to the
possibility that such concerns might never come to light because, in the mind
of the silent employee, the "opportune time" never arrives.
Notwithstanding the absence of a generic exemption for licensee or applicant
employees, we do not foreclose the possibility that special facts might exist that
would warrant a departure from the general rule that one cannot successfully
stand on his rights to file an untimely petition after sitting on his rights to
file a timely petition. While Petitioners allude to a pervasive fear of employer
retaliation, mere assertions of fears of retaliation do not come close to the type
of special facts we believe necessary. Nor do we find sufficient the fact that
Mr. Saporito may have been the victim of such retaliation at some point after
November 18, 1988, the date relevant here. Without more than was offered by
Petitioners, we cannot find (nor will we assume) that Mr. Saporito's employer's
actions after November 18 so infected or controlled Mr. Saporito's actions prior
to November 18 so as to render him effectively incapable of exercising his
'Mr. Saporito's employment with the Licensee WI! terminated December 22. 1988. Based on complaintl
filed pursuant to lCCIion 21O(b)(1) of the Energy Reorganization Act, IS amended. the DisIrlct DUector for
the U.S. Depattmc:nt of Labor made I preliminary investigative finding that the termination of Mr. Saporito's
employment constituted rctIliation in violatioo of 1CCIi0n 210(a) of the Act. The DisIrlct DUector went on to
order Mr. Saporito'. reinstatement and the payment of compensatory mooey damages in the amount of $100,000.
111 r. Thomas J. Saporito. DOL Nos. 89·ERA·7 and 89-ERA-17. While this unrelated case is cwrently pending
before the SCCRUry of Labor 00 Ippeal. it indicates that Mr. Saporito was personally aware of the steps necessary
to invoke the protectioo of .ectim 210 and the scope of potential remedies that lCCIion provides.
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rights under the Commission's rules of practice as protected by section 210 of
the Energy Reorganization Act.
As to his second justification, Mr. Saporito appears to suggest that he
originally had no safety concerns (or didn't realize that he should have had
concerns) regarding the license amendment at issue here. Stated another way,
during the filing period specified in the October 1988 Federal Register notice,
he had yet to put the pieces of his safety puzzle together. This does not excuse
the failure to comply with the Commission's procedural rules. While newly
arising information has been recognized as "good cause," Consumers Power
Co. (Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 577 (1982),
previously available information newly acquired by a petitioner has not Kansas
Gas and Electric. Co. (Wolf Creek Generating Station, Unit I), LBP-84-17, 19
NRC 878, 886 (1984).
Finally, Mr. Saporito's claim that he lacked actual notice of the license
amendment or its attendant opportunity for a hearing is without merit. While
an early decision of the Appeal Board suggested that the door was open on the
question whether publication in the Federal Register was sufficient, standing
alone, to put potential intervenors on notice, Pennsylvania Power and Light
Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB-148, 6 AEC
642, 643 n.2 (1973), that door was subsequently closed in Tennessee Valley
Authority (Browns Ferry Nuclear Plant, Units 1 and 2), ALAB-341, 4 NRC 95
(1976), wherein the Appeal Board summarily rejected a petition to intervene
filed beyond the period specified in the applicable Federal Register.
Moreover, even assuming arguendo that Mr. Saporito's employment status,
his lack of actual notice, and his failure to comprehend the existence of possible
safety problems justifies the failure to file a timely petition to intervene, these
reasons only excuse a portion of the delay that accompanied Mr. Saporito's
instant petition.
His employment with the Licensee terminated in December 1988.8 Mr. Saporito certainly had actual notice of this proceeding and the issues before us as
early as the March 1989 prehearing conference, a conference he attended. And
while the record is unclear as to wh~n Mr. Saporito's safety concerns "came
together," that event must have occurred prior to April 6, 1989, when he served
the first of a series of filings with this Board.9 Thus, as of April 1989, all the
disabilities identified by Mr. Saporito as rendering him unable to file a timely

8 S .. note 7. lUPra.

9 Prior to the instant Petition for Leave to Intem:ne, Mr. Saporito filed five documents with the Board. Su
"Statement for Reconsideration" (April 6, 1989), "Amended Petition for. Limited Appearance Statement" (August
30, 1989), "Notice cL Appearance" (August 30, 1989), "Request for Contention Reconsideration" (September 7,
1989), "Relevant Infonnation for Cmsideration" (October 14, 1989).
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petition to intervene had been cured. Yet, another 6 months passed before the
instant petition was filed with the Board.10
As to this additional delay, Mr. Saporito offers two justifications for the
lateness of the instant petition: (1) the NRC Staff advised him that his concerns
would be addressed in this proceeding and (2) he relied upon Intervenors to
address his copper content concerns through their Contention No.3. Petition
at 21; Clarification at 6-7. Once again, the reasons proffered to justify the
additional 6 months' delay in the filing of the instant petition fall far short of
the mark.
Mr. Saporito originally sought to raise his safety concerns through a request
filed with the NRC Staff under 10 C.P.R. § 2.206 (1989). According to
Petitioners, the Staff declined to take action on Mr. Saporito's request because
his copper content concern was the subject of this proceeding. Petitioner at
21. However, Mr. Saporito makes no effort to explain how this action by the
NRC Staff can be translated into "good cause" justifying a late-filed petition
to intervene. ll We can only read curious absence of argument to mean that
Mr. Saporito cites the Staff's action not as justification for his delay in seeking
intervention, but rather as the justification for his reasonable reliance upon
the existing Intervenors to address his copper content concerns through their
Contention No.3. Unfortunately, a claim by a petitioner that it was lulled into
inaction because it relied on another party or entity to represent its interests does
not constitute "good cause." See Gulf States Utilities Co. (River Bend Station,
Units 1 and 2), ALAB-444, 6 NRC 760, 796 (1977).
As to NEAP, Mr. Saporito argues that as its founder and Executive Director,
the organization stands in his shoes, with the lateness of its organizational and
representative petition to intervene justified to the same extent the lateness of
his individual petition is justified. Clarification at 7. He alternatively argues
that NEAP had not obtained incorporated status as of the close of the time
specified in the Notice of Opportunity for Hearing, and thus could not file a
timely petition to intervene. Petition at 20.
Having found Mr. Saporito's individual petition to intervene inexcusably
late, his own logic requires that we similarly find the lateness of NEAP's
petition wholly unjustified. As to his alternative argument, newly acquired
organizational existence does not constitute "good cause." Cincinnati Gas and

lOWe note that the Commission aummarilY!ejected as untimely a request for a hearing fi!ed S tn01IIIu late by this
aame petitiooer for the putposc oC challenging a license amendment involving this aameCacility. Unpublished Order
Denying Request for Hearing (Moy 30, 1989), F/brid4 P~r and Ugltl Co. (I'urkey Poinl Nuclear Generating
Plant, Units 3 and 4), Docket Nos. S(}'2S0 and S(}'2S1.
11 Indeed, having been advised that IUs c:oocems would be add=sed in this proc:ceding, one would have expected
Mr. Saporito to expeditiously leek intetvention to ensure that he might panicipate in how those conc:ems were
resolved. Yet, as best as we can determine frem the face oC Pctitionm' various filings, the Staff'. =ponse
apparently did nol galvanize Petitioom to action.
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Electric Co. (William H. Zimmer Nuclear Station), LBP-80-14, 11 NRC 570
(1980).
Neither Petitioner has advanced any reasons that. either singly or in combination, constitute "good cause" for their II-month del.ay in filing their petition
to intervene. This being the case, we tum to the other four factors to determine
whether Petitioners make a compelling argument justifying intervention notwithstanding their inexcusable delay.

n.

OTHER MEANS TO PROTECT RIGHTS

The Licensee argues that intervention in this proceeding is not the only
mechanism through which the Petitioners can protect their interests, noting that
they can file a petition for Staff enforcement action under 10 C.F.R. § 2.206
(1989). However, we have already held that a petitioner's rights under section
2.206 are poor substitutes for their participation in an adjudicatory hearing.
LBP-89-15, supra, 29 NRC at 506. See Washington Public Power Supply System
(wpPSS Nuclear Project No.3), ALAB-747, 18 NRC 1167, 1175-76 (1983).
Accordingly, this factor weighs in favor of intervention.

m.

CONTRIBUTION TO DEVELOPMENT OF RECORD

Where, as here, a compelling argument for intervention must be made due
to the absence of "good cause" explaining a late-filed petition to intervene,
a petitioner has a special responsibility to particularize how its participation
can reasonably be expected to assist in the development of a sound record.
Petitioners suggest that this factor shquld be found to support intervention
because they will attempt to retain a metals fracture expert to testify at hearing,
and because of Mr. Saporito's experience and knowledge of particular aspects
of the operational procedures and history of the Thrkey Point facility. Petition
at 22; Clarification at 9.
We do not doubt the sincerity of Petitioners' conviction that their information
and assistance would help in developing a sound and complete record in this
proceeding. However, in light of Petitioners' avowed interest in pursuing areas
of inquiry no longer at issue before this Board, the potential significance of
their contribution to the resolution of the issues currently pending before this
Board is, at best marginal. Moreover, even if the issues before us were to be
broadened, the proposed partiCipation by the Petitioners does not, in our view,
rise to the level of a compelling case supporting the grant of a late-filed petition
to intervene.
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IV.

REPRESENTATION BY OTHER PARTIES

Petitioners argue that no other party can represent their particular interests
since Intervenors do not presently advance any contentions identical to those
that Petitioners seek to litigate. Petition at 22; Clarification at 10-13. Because
we have already concluded that Petitioners' reliance upon the Intervenors to
represent their interests does not constitute "good cause" justifying their latefiled petition, it would be contradictory to suggest nonetheless that they can rely
upon the Intervenors to represent their interests under this factor. Accordingly,
we view this factor as supporting intervention.
V.

POTENTIAL FOR DELAYIBROADENING OF ISSUES

As of the date of the instant petition, discovery had already taken place in
this proceeding, summary disposition motions had been filed and responded to
by all parties, and the hearing, if necessary, had been scheduled to begin in less
than 3 months. Thus, Petitioners' II-month-late petition comes at the eleventh
hour of this proceeding. Nonetheless, Petitioners argue that a grant of their
petition to intervene would neither unduly delay the proceeding nor broaden the
issues currently pending before this Board. Petition at 22; Clarification at 13.
We disagree.
The existing parties, the public, and this Board have a cognizable interest in
the timely and orderly conduct of our proceedings. See Houston Lighting and
Power Co. (South Texas Project, Units 1 and 2), ALAB-549, 9 NRC 644, 648-49
(1979). Thus, the fact that these Petitioners are prepared to go forward with their
arguments immediately, and that intervention would not delay already issued
license amendments does not fully answer the policy consideration underlying
the Commission's concerns under this factor.
Under the Commission's rules of practice, a party has a right to discover,
prior to hearing, the nature and factual bases of all other parties' litigation
positions. Should we grant intervention at this late date, a significant delay could
be avoided only at the expense of the discovery rights of the existing parties
to the detriment of the orderly and efficient conduct of any future hearing, if
necessary, in this case.
Moreover, despite claims under this factor to the contrary, we note that
Petitioners strenuously argue in terms of the ability of others to represent their
interests that Petitioners proffered contentions focus on different matters than
those addressed in Intervenors' remaining contentions. See Clarification at 1013. Thus, the pUl'pose of the instant petition is, in fact, to broaden the scope
of this proceeding. While this consequence of a late intervention might not
be of critical importance at the earlier stages of a case, we find it to be a
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strong argument against such intervention where it occurs toward the end of the
proceeding, particularly where no "good cause" exists to justify the delay in
seeking intervention.

VI.

CONCLUSION11

Based on our assessment of each of the five factors governing late-filed
petitions to intervene, we have concluded that only the absence of other means to
protect their interests and the inability of other parties to represent their interests
favor granting Petitioners' late-filed motion to intervene. In a case presenting a
strikingly similar balance, the Appeal Board has held that
it is most difficult to envisage a situation in which [these two factors] might serve to justify
granting intervention, after the hearing date was set, to one who (1) is inexcusably late; (2)
seeks to expand materially the scope of the proceeding; and (3) offers, at best, a marginal
showing with respect to its ability to make a truly significant. substantive contribution.
• • • By remaining on the sidelines while the proceeding moved closer and closer to trial,
[petitioners] voluntarily assumed the precise risk which has now materialized: that its
participation in the proceeding could no longer be sanctioned without destructive damage to
both the rights of other parties and the integrity of the adjudicatory process itself. .

South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit

I), ALAB-642, 13 NRC 881, 895 (1981).
The Petition for Leave to Intervene dated October 22, 1989, filed by the Nuclear Energy Accountability Project and Thomas J. Saporito, Jr., is denied in its
entirety. Pursuant to 10 C.F.R. § 2,760 of the Commission's Rules of Practice,
this Decision will constitute the final decision of the Commission thirty (30) days
fromthe date of its issuance, unless an appeal is taken in accordance with 10

U Because we conclude that 1hc instant petitim was inexcusably late and its Icceptance is not IIIpported by I
balmcing or the other rlC!O!l act out It 10 C.F.R. 12.714(1)(1), we need not addtcu the standing argumenlS
mlde by 1hc parties. Su Uccruec Respmse It 2-7; Staff Response It 6-9; C!ariJicatim It 2-S. Nonetheless.
we nccc that even if Petitionen' usc:rtions aupporting their standing are given aU reasmable weight possible, an
affinnativc finding or either individual or organizationalltanding would be It best I clQIC call
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C.P.R. § 2.762 or the Commission directs otherwise. See also 10 C.F.R. §§ 2.785
and 2.786.
THE ATOMIC SAFETY AND
LICENSING BOARD
Glenn O. Bright
ADMINlSlRATIVE JUDGE
Jerry Harbour
ADMINlSlRATIVE JUDGE
B. Paul Cotter. Jr.• Chairman
ADMINlSlRATIVE JUDGE
Bethesda, Maryland
January 16. 1990.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Robert M.Lazo, Chairman
Jerry Harbour
Frederick J. Shon

Docket No. SO-271-0LA-4
(ASLBP No. 89-S9S..()3-0LA)
(Construction Period
Recapture)

In the Matter of

VERMONT YANKEE NUCLEAR
POWER CORPORAnON
(Vermont Yankee Nuclear Power
Station)

January 26, 1990

The Licensing Board grants the State of Vermont's request for a hearing
for the purpose of opposing the grant of a license amendment to extend the
Vermont Yankee Nuclear Power Station operating license to a full 40-year term,
and admits one of nine proposed contentions for litigation.

RULES OF PRACTICE:

STANDING TO INTERVENE

In determining whether a petitioner has standing, the Commission has held
that contemporaneous judicial concepts of standing are controlling. Thus, there
must be a showing (1) that the action being challenged could cause "injuryin-fact" to the person seeking to intervene and (2) that such injury is arguably
within the "zone of interests" protected by the Atomic Energy Act or the National
Environmental Policy Act
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RULES OF PRACTICE:
IN FACT)

STANDING TO INTERVENE (INJURY

"Abstract concerns" or a "mere academic interest" in the matter which are
not accompanied by some real impact on a petitioner will not confer standing.
Rather, the assened harm must have some particular effect on a petitioner, and
a petitioner must have some direct stake in the outcome of the proceeding.

RULES OF PRACTICE:

STANDING TO INTERVENE

While there is little guidance in NRC case law concerning the meaning of
"aspect" as the term is used in 10 C.F.R. § 2.714, a petitioner may satisfy this
requirement by identifying geneml potential effects of the licensing action or
areas of concern that are within the scope of the public health and safety matters
that may be considered in the proceeding.

RULES OF PRACTICE:

STANDING TO INTERVENE

Where a proposed licensing action concerns a nuclear facility within a state,
which has potentially significant effects on the environment of a state and the
health, welfare, and safety of its citizens, a state has standing to intervene in a
proceeding.

RULES OF PRACTICE:

JURISDICTION OF BOARDS

The issue of whether a proposed license amendment does or does not involve
a significant hazards consideration is not litigable in any hearing that might be
held on the proposed amendment because the finding is a proceduml device
whose only purpose is to determine the timing of the hearing (before or after
issuance of the amendment).

NEPA:

ENVIRONMENTAL REPORT

Since an environmental repon (ER) is required only for actions that would
require an environmental impact statement (EIS) under the Commission's regulations, no ER is required in connection with a proposed construction period
recapture amendment to extend an initial opemting license to a full40-year term
because the Commission's regulations at 10 C.F.R. § S1.20(b) does not specify
that type of action as requiring an EIS. Only an environmental assessment (EA)
is required in connection with such license amendments.
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RULES OF PRACTICE:

CONTENTIONS (ADMISSIBIUTy)

A contention asserting that an environmental impact statement (EIS) or
environmental report (ER) is required to support a proposed licensing action
would need to claim that the action presents potentially significant environmental
impacts or unresolved issues of irretrievable commitment of resources, and the
bases would need to identify those impacts or resources, the litigation of which
is not proscribed by the Commission's regulations.

MEMORANDUM AND ORDER
(Ruling on Petition for Leave to Intervene
Filed by the State of Vermont)
This proceeding concerns an application pending before this Atomic Safety
and Licensing Board seeking an amendment extending the expiration date in
the current Facility Operating License authorizing Vermont Yankee Nuclear
Power Corporation (Licensee) to operate Vermont Yankee Nuclear Power Station
located in Vernon, Vermont.1
That license was issued at a time when Commission practice was to grant
operating licenses for a term of 40 years from the date of issuance of the
construction permit. Under this policy, the Vermont Yankee operating license
authorized only 35 years and 8 months of operation. The Commission has since
determined that its prior policy is not required by law, and any reasons for its
administrative adoption no longer have a purpose to serve; as a consequence, the
Commission has, since 1982, routinely issued full-term operating licenses for a
term of 40 years from the date of the operating license. At the same time, the
Commission has equally routinely granted license amendments to the holders of
operating licenses issued under the prior practice, ex~ending the expiration of
the operating license to 40 years from issuance of the operating license. These
amendments are known as "construction period recapture" amendments.2

1 Facility Operating Liccnso DPR-28 was issued at March 21. 1972. for a period cA 40 yoara beginning wi!h !he
date of!ho issuance cA!he cmstruction permit on December 11, 1967. and ending on December 11. 2007.
2 Construction period recapture amendmcnta areo lomelhing entirely different from amcndmenta !hat ,..,.ud extend
!he licensed life of a plant beyond ita original licensing basis. which aro known IS "Plant Life Extension"
amendments (sometimes "PLEXj.
For Vermont Yankee, the Jdevant dates areo as follows:
Constructiat Permit Granted
12/11J(j1
Operating License Granted
03/2lm
OIaent 0.1.. Expiration Date
12/11/07
Proposed 0.L. Ellpiratiat Dlte
03111112
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On July 26, 1989, the NRC published in the Federal Register the notice
of consideration of issuance of amendment to the Vermont Yankee Operating
License and proposed no significant hazards consideration determination and
opportunity for hearing, 54 Fed. Reg. 31,120. The notice offered persons
whose interest might be affected by the proposed action and who wished to
participate as parties in a hearing an opportunity to file written petitions for
leave to intervene by August 25, 1989.
On August 22, 1989, the State of Vermont filed a petition for Jeave to intervene (petition) pursuant to the Federal Register notice and the Commission's
regulations in 10 C.F.R. § 2.714.
A notice of prehearing conference in Brattleboro, Vermont, was issued by this
Atomic Safety and Licensing Board on September 18, 1989 (54 Fed. Reg. 39,069
(Sept. 22, 1989». At the request of counsel for the Licensee, with no objection
by NRC Staff and the State of Vermont, the date of the prehearing conference
was changed to November IS, 1989 (54 Fed. Reg. 41,189 (Oct. 5, 1989». On
that date the Board heard oral argument by counsel for the Licensee, the NRC
Staff, and the State of Vermont concerning Vermont's supplemental petition for
leave to intervene (Supplement) filed by the State on October 30, 1989.

I.
A.

The Standards for Intervention

1.

The IIInterest" Requirements oJ 10 C.F.R. § 2.114

Section 189a of the Atomic Energy Act of 1954, as amended. 42 U.S.C.
§ 2239(a). provides that:
In any proceeding under [lbel Act, for the granting, suspending, revoking, or amending of
any license ••• the Commission shall grant a hearing upon the request of any person whose
interest may be affected by the proceeding, and shall admit any sum person as a party to
such proceeding.

Section 2.714(a)(2) of the Commission's Rules of Practice requires that a petition
to intervene in a Commission proceeding set forth with particularity:
(I) "the interest of the petitioner in the proceeding";
(2) "how that interest may be affected by the results of the proceeding";
and
(3) "the specific aspect or aspects of the subject matter of the proceeding
as to which petitioner wishes to intervene."
In order for intervention to be granted, the petition must be found to satisfy
these standards. 10 C.P.R. § 2.714(d).
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In determining whether the requisite interest prescribed by both section 189a
of the Atomic Energy Act and section 2.714 of the Commission's Rules of
Practice is present, the Commission has held that contemporaneous judicial
concepts of standing are controlling. Portland General Electric Co. (pebble
Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14 (1976).
Thus, there must be a showing (1) that the action being challenged could cause
"injury-in-fact" to the person seeking to intervene' and (2) that such injury is
arguably within the "zone of interests" protected by the Atomic Energy Act4
or the National Environmental Policy ACL' [d. See also Warth v. Seldin, 422
U.S. 490 (1975); Sierra Club v. Morton, 405 U.S. 727 (972); Association of
Data Processing Service Organizations v. Camp, 397 U.S. 150, 153 (1970).

2.

The "Aspect" Requirements 0/10 C.F.R. §2.714

In addition to demonstrating "interest," a petitioner must set forth "the specific
aspect or aspects of the subject matter of the proceeding as to which petitioner
wishes to intervene." 10 C.P.R. §2.714(a)(2).6 There is little guidance in
NRC case law concerning the meaning of "aspect" as the term is used in 10
C.P.R. § 2.714; however, a petitioner may satisfy this requirement by identifying
general potential effects of the licensing action or areas of concern that are within
the scope of matters that may be considered in the proceeding.' See Virginia
Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-146,
6 AEC 631, 633 (1973).

3 "Abstract conc:c:m.s" or a "mere academic interest" in the matter which are not accompanied by some zeal impact
on a petitioner will not confer IUnding. Su TraM1IUl:llar TtIC. (fen Applications for Low-Enriched Uranium
Exports to EURATOM Member NatiON), CU-77-24, 6 NRC 52S, 531 (1977); Plbbk Spri,.gl, CU-76-27, mpra,
4 NRC at 613. Rather, the alerted harm must have lome particular effect on a petitioner,
ApplicalioM, CU77-24, mpra, and a petitioner must have lome direct sllke in the outcome or the proceeding. SI' AllUd-G,,.,ral
NUJ:ktll'S.",icu (Barnwell Fuel Rcc:civing and SlOrlgc Station), ALAB-328, 3 NRc 420, 422 (1976).
442 U.S.C. 12011 .IIIq.
'42 U.S.c. 14321 ., "q.
6 Section 2.7l4{b) also requires Ihc petitioner to file "a lupplement to his pc:tition to intervene which must include
a list of the contentiON which petitioner Icclcs to have litigated in the matter, and the bues for each contention let
forth with reasonable specificity." This scc:tion further provides: "A petitioner who fails to file auc:h a supplement
which satisfies the requirements or this paragraph with respect to at least one cantcntion will not be permitted to
participate a. a party."
'The subject matter or the proceeding for pwpcses of identification of "aspects" relates to the question of
public health and safety of the proposed action (issuance or Ihc amendment) and not Ihc procedural dctermin.ti""
made by the Commission .taft concerning whether or not the proposed action involves a "'ignificant haurds
consideration." S,. 51 Fed. Reg. 7747 (Mar. 6, 1986).

T.,.
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B.

The State of Vermont's Petition

1.

Interest and Injury

Regarding its interest, the State represents that the proposed extension has a
potentially significant effect on the environment of the State of Vermont and on
the health, welfare, and safety of its people. Petition at 1-2. Further, the State
represents that because the plant is located in Vermont any order permitting
the requested amendment would have both a direct and an indirect effect on
Vermont and its citizenry. [d. at 2.
We agree with the Staff and the Licensee that the State has adequately set
forth its interest and has shown how its interest might be affected by the outcome
of the proceeding. Accordingly, the State has made the showing necessary to a
finding that it has standing to intervene.

2.

Specific Aspects of the Subject Matter of the Proceeding

The State has identified a number of aspects on which it wishes to intervene,
some of which are arguably within the scope of the notice and. thus, of any
proceeding that might be conducted pursuant to that notice. For example,
increased risk from aging of equipment is arguably within the scope of the
notice. See id. at 2. Accordingly, the State has identified at least one aspect on
which it wishes to participate.

C.

No Significant Hazard Consideration Determination

In its petition, the State addresses the Staff's proposed determination of
no significant hazards consideration at some length. [d. at 2-8. The State's
discussion of this proposed determination will be considered by the Staff in
reaching its final determination regarding no significant hazards consideration.
However, a no significant hazards consideration determination is a procedural
determination stemming from the "ShoUy" amendments to § 189a of the Atomic
Energy Act, 42 U.S.C. § 2239(a). After the NRC Staff or the Commission has
made such a determination, it may make effective a proposed license amendment
prior to any hearing on the request. The determination itself is not subject to
challenge in a license amendment proceeding:
No petition or other request for review of or hearing on the staff's significant hazards consideration determination will be entertained by the Commission. The staff's determination
is final, subject only to the Commission', discretion, on its own initiative, to review the
determination.

10 C.F.R. § SO.S8(b)(6).
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The issue of whether the proposed amendment does or does not involve a
significant hazards consideration is not litigable in any hearing that might be
held on the proposed amendment because, as the Commission has observed, the
finding is a procedural device whose only purpose is to determine the timing
of the hearing {before or after issuance of the amendment}. Pacific Gas and
Eleclric Co. (Diablo Canyon Nuclear Power Plant. Units 1 and 2), CLI-86-12, 24
NRC I, 6 n.3 (1986), rev'd in part on other grounds, San Luis Obispo Mothers
for Peace v. NRC, 799 F.2d 1268 (9th Cir. 1986).
For the reasons discussed above, the Licensing Board finds that the State of
Vermont has established its standing to intervene and has identified at least one
aspect of the proposed amendment request in which it is interested.
II.

On October 3D, 1989, the State of Vermont filed a supplement to its petition to
intervene, in which it proposed nine contentions for litigation in any hearing that
might be held on Vermont Yankee Nuclear Power Corporation's application to
extend its operating license to a fuII 40 years, thus recapturing the time required
to construct the Vermont Yankee Nuclear Power Station.
A.

Standards Applicable to Proposed Contentions

In order for petitioners' contentions to be admitted as matters in controversy,
they must satisfy the Commission's requirement that the basis for the contention
be set forth with reasonable specificity. 10 C.P.R. § 2.714(b). Also, proposed
contentions must fall within the scope of the issues set forth in the Notice
of Hearing initiating the proceeding.8 The purposes of the basis requirements
of 10 C.F.R. § 2.714 are (1) to assure that the contention in question raises a
matter appropriate for adjudication in a particular proceeding,' (2) to establish a

8 Public Sin/ice Co. of 111di4NJ (Marble Hill Nuclear Generating Station, Units 1 and 2). ALAB-316. 3 NRC
167,170 (1976). Su also Commo_altA Edisofl Co. (CanoU County Site), ALAB-601, 12 NRC 18, 24 (1980);
PortlaNl G,ural Ekctric Co. (Trojan Nuclear Plant), ALAB·S34, 9 NRC 287, 289-90 n.6 (1979).
, A contention must be rejected where:
(I) it cmstitutes an Ittad: m IppliCible statutory requirements;
(b) it chlllcnges Ihe basic ItnICture of Ihc Ccmmission', regulltory process or is an Ittack on the
regulltims;
(c) it is nolhing more Ihan a gencnlization regarding Ihe intervmor', views of what applicable policies
ought to be;
(d) it seeks to raise an issue which is not proper for adjudicatim in Ihe proceeding or does not Ipply
to Ihe facility in questiona; or
(e) it seeIcs to nise In issue which is not concrete or litigable.
S,' P/UlatUlplUa Ekctric Co. (PeIch Bonan Atomic Power Station. Units 2 Ind 3), ALAB-216, 8 AEC 13,20-21
(1974).
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sufficient foundation for the contention to warrant further inquiry into the subject
matter addressed by the assertion, and (3) to put the other parties sufficiently
on notice "so that they will know at least generally what they will have to
defend against or oppose." See Peach Bottom, ALAB-216, supra, 8 AEC at
20. From the standpoint of basis, it is unnecessary for the petition to detail the
evidence that will be offered in support of each contention. Mississippi Power
& Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-130, 6 AEC
423, 426 (1973). F\n1hermore, in examining the contentions and their bases, a
licensing board should not reach the merits of the contentions. Houston Lighting
and Power Co. (Aliens Creek Nuclear Generating Station, Unit I), ALAB-590,
11 NRC 542, 548 (1980); Duke Power Co. (Amendment to Materials License
SNM-I773 - Transportation of Spent Fuel from Oconee Nuclear Station for
Storage at McGuire Nuclear Station), ALAB-528, 9 NRC 146, 151 (1979);
Peach Bottom, supra, 8 AEC at 20; Grand Gulf, supra, 6 AEC at 426.
As the Appeal Board instructed in Alabama Power Co. (Joseph M. Farley
Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210, 216-17 (1974), in
asserting the acceptability of a contention as a basis for granting intervention:
[tlhe intervention board's task is to determine, from a scrutiny of what appean within the
four cornen of the contention as stated, whether (I) the requisite specificity exists; (2) there
has been an adequate delineation of the basis for the contention; and (3) the issue sought to
be raised is cognizable in an individual licensing proceeding. [fuotnotes omitted)

If a contention meets these criteria, the contention provides a foundation for
admission "irrespective of whether resort to extrinsic evidence might establish
the contention to be insubstantial" (id., 7 AEC at 217),l° The question of
the contention's substance is for later resolution - either by way of 10
C.F.R. § 2.749 summary disposition prior to the evidentiary hearing "or in the
initial decision following the conclusion of such a hearing." Farley, supra, 7
AEC at 217. Thus, it is incumbent upon petitioners to set forth contentions
supported by bases that are sufficiently detailed and specific to demonstrate that
the issues they purport to raise are admissible.

B.

The State's Proposed Contentions

The State of Vermont has proposed nine contentions for adjudication in
relation to Vermont Yankee's application to extend its license to recapture the
time required to construct the facility.

10 However, the proposed contention ahauld refer to and address relevant documentation available in the public
dOl11ain. S~6 ClntlaNl Euctric IllwninDtillg Co. (Pcny Nuclear Power Plant, Units 1 and 2). LBP·81·24, 14 NRC
175, 181·85 (1981).
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1.

Contention 1
In its Contention I, Vermont alleges that:
it would be illegal to compel the State of Vermont to accept ~e generation of any lowlevel radioactive waste from the operation of the Vermont Yankee facility beyond the date
originally authorized in its operating license pennit.

Supplement at 2.
As basis for Contention I, Vermont cites section 5(d)(2)(c) of the Low-Level
Radioactive Waste Policy Amendments Act of 1985 (LLRWPAA) concerning
the obligations that statute places on the State of Vermont regarding low-level
radioactive waste generated in Vermont. Vermont cites the State's lack of
success in negotiating a compact agreement and its unwillingness to accept its
obligations under the statute. None of the State's bases provides any support
for litigation of Contention I which the State concedes is "admittedly a legal
question." Te. 17. The obligations placed on Vermont by the LLRWPAA are
independent of the NRC's licensing responsibilities under the Atomic Energy
Act. In Contention I, Vermont has not stated an admissible contention.

2.

Contention 11
Contention n reads:
Granting an amendment to extend the operating life of Vennont Yankee such that it would
either be authorized to operate for more than 40 years from the date of issuance of its
construction pennit or for a period longer than requested in its application to operate violates
the provisions of 10 CFR § 50.51 which require that operation of any plant for longer than the
tenn originally requested in the application or longer than 40 years can only be accomplished
by filing a request for renewal of an operating license. Such a renewal application must at
a minimum meet all of the requirements applicable to filing an initial application to operate
a facility and the filing by Vennont Yankee does not meet those requirements.

Supplement at 5.
In Contention n, Vermont states that granting Vermont's application would
violate 10 C.F.R. § 50.51. Vermont misreads § 50.51 and confuses license
extension by amendment, which the licensee is seeking, and license renewal,
an option that the Licensee might pursue upon the expiration of its operating
license. Vermont reads § 50.51 as requiring "that operation of any plant for
longer than the term originally requested in the application or longer than 40
years can only be accomplished by filing a request for renewal of an operating
license." The Commission's regulations in 10 C.F.R. § 50.51 state that an
operating license may be issued for a fixed period of time not to exceed
forty (40) years from issuance. The amendment request is consistent with this
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regulation. The Commission's regulations in 10 C.P.R. §50.90 set forth the
procedures that must be followed when amending an operating license. Nothing
in the regulations precludes Vermont Yankee's request to recapture the period
of construction by amendment In fact, the Commission has already granted
some two dozen construction permit recapture amendments to licensees where
the originally requested operating licenses were issued for a period less than 40

years.
Vermont acknowledges that Contention II is also a legal argument ('fr. 25).
Accordingly, Vermont's Contention II does not raise a litigable issue. It cannot
be admitted.

3.

Contention III
Contention III reads:
The proposal to extend the operating life of the Vermont Yankee plant for an additional four years and three months is a "major Federal action" within the meaning of 42
U.S.c. § 4332(2)(C» [.ric] Cor which an environmental report is required Crom the applicant
and an environmental impact statement is required from the NRC and for which a thorough
assessment of alternatives must be conducted. Applicants have not met the requirements of
10 CFR § 51.45 in that there is not an adequate discussion oC the environmental impacts
associated with the proposed operation or alternatives to the proposed action.

Supplement at 11.

Proffered Bases
Basis a reiterates and references the claim in Vermont Contention II, which
we have rejected, that the original construction permit and operating license
proceedings did not include any consideration of the environmental impacts of,
or alternatives to, operation of Vermont Yankee after the year 20m. [d. The
claim also fails as a basis for the assertion that the proposed extended operating
period is a major federal action.
The nine numbered paragraphs of Basis b (i.e., b.1 through b.9) present
Vermont's assertions of missing analyses that would be required of the NRC to
support an Environmental Impact Statement (EIS), and required of the Licensee
in its environmental report, citing IO C.P.R. §SI.45. Supplement at 12-17.
Proffered bases b.l, b.2, b.3, and b.6 (and part of b.7) pertain to high-level
and low-level radioactive waste disposal. Paragraph b.t asserts uncertainty about
the date at which spent fuel (high-level waste) will be shipped off site; b.2
and b.3 reassert the uncertainty of availability of low-level waste storage (as in
Vermont's Contention I), and that analyses of environmental consequences with
respect to wastes generated during the proposed extended licensing period must
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be conducted; and b.6 asserts that discussion of the irretrievable commitment of
land in Vermont to store those low-level wastes is required. Public resistance
and refusal of the State Legislature to adopt waste siting legislation are cited as
warranting a discussion of environmental significance. [d. at 12-16. Shipment
of spent fuel off site (h.1.) is outside the bounds of the amendment at bar.
and proscribed by 10 C.F.R. § 51.53(a). The low-level waste storage bases are
rejected for the same reasons that we rejected Contention I. above.
In Basis bA Vermont discusses future need for power and possible economic
alternatives. and asserts in b.5 the omission of discussion of "numerous viable options" to the action-analyses of alternatives that Vermont asserts are
defective in Licensee's environmental discussion accompanying its application.
[d. at 13-15. Vermont discusses the asserted options. representing alternative
power sources and conservation. in referenced Contention IV. presumably under Bases b.l-b.7 to that contention. [d. at 18-22. Bases bA and b.5 comprise issues proscribed by the Commission's regulations in OL proceedings. 10
C.F.R. §§ 51.53(a). 51.95(a). 51.l06(c).
Basis b.7 asserts that the categories of the "substantial environmental impacts
that will occur from this proposal" include:
1.

Potential failure to find any acceplllble waste-disposal site in Vermont;

2. Potential impacts from accidents because of failure to address properly:
aging, inadequate maintenance and inadequate canpliance with ASME
codes and quality assurance criteria, and absence of an Individualized
Probabilistic Risk Assessment for Vermont Yankee;
and

3. Additional envirorunenllll impact caused by the increased period of operation of
the plant.

Supplement at 16-17. The waste disposal site basis fails for the same reason
as Contention I. which it restates. The other bases similarly fail for the same
reasons as the other contentions that they track. An exception is the allegation
in b.7.2. above. referring to inadequate maintenance. It asserts environmental
concerns that track Contention VII (which we admit). Our explanation of why
it fails as a basis for Contention III is found below.
In Basis b.8 Vermont cites the now-expired Temporary Operating License
provisions. l1 section 191 of the Atomic Energy Act of 1954. and a Statement
of Consideration published with 10 C.F.R. § 50.55a as evidence equating even

11 Presumably this re!m 10 10 c.F.R.150.57(d)(1)-(9), bui Ihe portions n:levant 10 Intervcnor'slength-or-operation
argument are not ipeclficd. Authority under this part of 150.57 10 issue temporary operating licenses under section
192 or the Act expired on December 31, 1983.
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short periods of operation to a "major federal action." [d. at 17. We find this
basis to be overly vague and unspecific in that it fails to show any connection
between the kinds of actions cited and the proposed operating period extension
at bar. Clearly a short period of operation could be major, but this basis gives
no reason why it is in this case.
Basis b.9 baldly restates Vermont's legal conclusion from its Contention II,
that the Licensee must file a "complete environmental report" since it is seeking
a renewal of its operating license. [d. That notion we have already rejected.
The Licensee objects to Contention III on the general grounds that it lacks
requisite specificity and basis, and further, that the proffered bases raise questions that are inadmissible as a matter of law. Licensee at 15-23; Te. 64.
The Licensee asserts that even if an amendment to recapture the construction
period were a "major federal action," that alone would not require preparation
of an EIS or ER. According to NEPAI2 the "formula" is that a major federal
action with potential for significant adverse environmental impact equals EIS.
Thus, in order to be successful, a contention must, inter alia. identify what the
significant adverse environmental impacts would be, and they must be things
that the Commission has not excluded from consideration at a point later than
the construction permit stage. The only things upon which Vermont relies are
topics that are not admissible in this proceeding, such as "need for power,
alternate sites, alternate ways of doing power, and certain matters related to
waste storage." Licensee, Tr. 63-64.
To that, Vermont replies that its Basis b.7 to Contention III goes through and
discusses what it thinks are the significant impacts.
"[Slubstantial," or "significant," is in the eye of the beholder. What [the Licensee1 will call
negligible, Vermont will call significanL That's an issue to be resolved, not one to be taken
ex cathedra.

Tr.128-29.
The Staff agrees that Vermont has provided no basis for contending that
recapture of the construction period for Vermont Yankee should be considered
a major federal action. Staff's argument is essentially legal.
The Staff states that the types of actions that require the preparation of an
environmental impact statement are listed in 10 C.F.R. § 51.20(b). Amendment
of the operating license to recapture the construction period and to allow for
operation for the full 40 years, as contemplated by § 50.51, is not specified as
one of these actions. An environmental assessment (EA) is required pursuant
to 10 C.F.R. § 51.21 for those actions not requiring an EIS, or not categorically
excluded by 10 C.F.R. § 51.22(c).· Thus, the Staff argues that an environmental
12 Presumably § 102(2)(C).
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assessment is all that is required by the Commission's regulations for the action
proposed here. Since an ER is required only for actions where an EIS is required
by the Commission's regulations, there is no necessity for Licensee to submit
an ER. Staff at 5-6.
The essential thrust of Contention III is that time extension of the operating
period is a "major federal action" requiring an EIS and an ER. However,
recitation of the kinds of environmental analyses and discussions that might
be conducted if an ER were required, is not a basis for the claim that OL time
extension is a major federal action requiring a Supplemental EIS/FES and ER.
Further, there is no allegation of any resource involved that was not involved in
the original operating license considerations (Staff, 'fr. 114).
A contention that an EIS and ER are required woUld need to claim that
the action presents potentially significant environmental impacts or unresolved
issues of irretrievable commitment of resources, and the bases would need to
identify impacts or resources, the litigation of which is not proscribed by the
Commission's regulations. Only Basis b.7 attempts to do thaL Basis b.7.2
pertains to a case where improper maintenance assertedly causes a high risk of
accident. We are admitting Contention VII to cover just that point. If Vermont
prevails on Contention VII, either proper changes will.be made or no extension
will issue. In either event, b.7.2 (maintenance) will be vitiated.
We agree with the Staff's legal argument that an ER is not required,
because a construction period recapture amendment is not cognizably one of
the types of actions listed in 10 C.P.R. § 51.20(b) requiring preparation of an
environmental impact statement; instead, an environmental assessment (EA)
is required pursuant to § 51.21. Vermont's reliance on 10 C.F.R. § 51.45 is
incorrect, since § 51.45 specifically cites § 51.53 (application for license or for
renewal) as the requirement for preparation of an ER, or a supplement to the
ER.J3 Contention III hinges on the same argument as Contention IT (i.e., that
OL construction period recapture is a license renewal application).
We observe that it is the clear intent of the regulations in 10 C.F.R. §§ 51.20,
51.21, and 51.22 to divide all actions into three categories: those always
requiring an Environmental Impact Statement (EIS), those never requiring an
EIS, and those requiring an Environmental Assessment (EA). In dealing with
the final category, the regulations specify (10 C.F.R. § 51.31) that "[u]pon
completion of an environmental assessment, the appropriate NRC staff director
will determine whether to prepare an environmental impact statement." No such
determination has yet been made.
The Staff points out that in all construction period recapture cases before
this one, the Staff director has determined that no EIS was needed, and that
13The other KCtions td'erring 10 types of licensing actions in 151.45 that require an EIS clearly do not apply
h=: e.g.• 151.50 (cot\SUUction pennits).151.54 (manufacturing license).
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the State has not shown any reason to believe that this case is different from
the others (Tr. 93). Indeed, in response to that position, the only difference the
State could educe was that the State had entered this case (Tr. 93-95). That is
not a truly substantive difference.
We also observe that, when a hearing is held (as it is being held here) the
final finding regarding significant impact is within the purview of the presiding
Board (10 C.P.R. § 50.34(b». Absent the EA that the Staff is preparing, we
obviously cannot make that determination.
Thus we are led to reject Contention III, since no firm basis has been shown
for believing that this case is substantively different from other cases where no
EIS was required. The rejection is, of course: without prejudice to the State's
attempting, once the EA is in hand, to establish a solid reason for believing
an EIS is necessary, and attempting to introduce the contention late-filed, in
accordance with 10 C.F.R. § 2.714(a)(I).

4.

Contention IV
Contention IV reads:
Even if the proposal to extend the operating life of the Vermont Yankee plant for an additional
four yean and three months is not a major federal action, it nonetheless involves "unresolved
conDicts conoerning alternative uses of available resouroes" for which NRC must "study,
develop and describe alternatives" within the meaning of 42 U.S.c. § 4332(2)(E) and for
which the applicant must submit such a study as part of its environmental report punuant to
10 CPR § 51.45.

Supplement at 17-18.

Proffered Bases
Referencing Contention I, Vermont's Basis a asserts that conflict exists
concerning the use of land resources in Vermont to dispose of low-level
radioactive wastes, land resources elsewhere to dispose of high-level wastes,
and release of radiation from the plant during the proposed operating period of
the Vermont Yankee plant after 2007. [d. at 18.
The seven numbered paragraphs of Basis b (i.e., b.l through b.7) present
Vermont's documentary support for its assertion that "[a] natural gas power
plant, cogeneration and other qualifying facilities, an advanced nuclear facility,
and conservation are feasible and realistic alternatives'to the proposed action."
[d. at 18-22.
Basis c states that "Vermont will provide testimony concerning a Comprehensive Energy Plan, which includes alternative means of energy production
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and conservation," which will be available by January 1, 1991. "The plan shall
be directed toward goals of protecting the environment, increasing energy efficiencies, and reducing overall energy costs." [d. at 22-23.
Because the NRC Staff has yet to issue an Environmental Assessment (or
a supplement to the Vermont Yankee EIS), Licensee argues that Contention
ill is inadmissible as premature. 14 Licensee also argues that this contention is
inadmissible because it is too vague and insufficiently specific, and because the
only alternatives in the statement of bases are matters that are precluded from
admission by Commission regulations. Licensee at 24-26; Tr. 62.
The Licensee couches its objections in terms of "impact-avoiding" alternative
assessments and "resource-conserving" alternative assessments. It argues that
impact-avoiding alternative assessments are required only when an EIS must be
prepared pursuant to NEPA § 102(2)(C), 42 U.S.C. § 4332(2)(C), and since such
is not the case here, impact-avoiding alternative assessments are not litigable.
Licensee at 24.
Licensee states that Vermont seeks to invoke the Commission's obligation
to consider "resource-conserving" alternative assessments. Here, if the action
involves the dedication of scarce natural resources, concerning the best use
of which there is unresolved conflict, the agency must consider whether any
alternative obviates the use-of-resources issue. This is required whether or
not the proposed action involves significant environmental impacts. NEPA
§ l02(2)(E), 42 U.S.C. §4332(2)(E).u Licensee at 25. We note that Contention
IV does, indeed, assert that only ''resource-conserving" considerations are
required.
Licensee objects to proffered Basis a of Contention IV (dedication of land
resources for waste disposal) as inadmissible for the same reasons that proposed
Contention I and the waste issues of Contention ill are inadmissible. [d. at 25.
Licensee asserts that the only alternative assessments that Vermont refers to
are proscribed by the Commission's regulations, in that they claim that power
from Vermont Yankee is not needed and that, if needed. it can be produced in
other ways. [d. at 26.
The Staff's position is that the only available resources involved in the
proposed action are the Vermont Yankee plant and the land on which it is
situated. Alternatives to using the facility for the purpose for which it was
designed include terminating operation of the plant and using the plant and its
grounds for another purpose. Vermont has raised no issue involving unresolved
141t is dear that bOlh the Licensee and Ihe Staff argue Ihlt an ElS is not required here. and that Ihe Staff is
frq>aring an Envirauncnta1 Assessment. Licensee at 19·23; Staff at 6, 8. ALro ,~~ Roisman. Tr. 129.
'This clistinction may help to distinguish Vcrmorn', Contentions m and IV. Licenacc'. atgumcnt ICCmS to be
Ihat Coolt:ntion m, wilh its assertion of Ihe requimncnt of an ElS, might involve bolh "impact. avoiding" and
"resourc<H:Ot15CrVi" alternative assessmcntl. Contention IV, not prcmiacd on a "major federal action" requiring
an ElS, ccu1d only invo1ve ~" ahcrnative asscssmcnlS.
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conflicts concerning the alternative uses of the Vermont Yankee facility (the
available resources). Staff at 8-9.
In the Staff's view, commitment of land to dispose of high-level or lowlevel radioactive wastes is not a resource commitment related to the license
amendment at bar. The Staff objects to admission of Contention IV because it
lacks the requisite basis. [d. at 8-10; Tr. 84-86, 114-18.
Because we agree with the first argument of the Licensee, above, that
Contention IV is premature, we find that it is not admissible. Since the Staff
has yet to produce its Environmental Assessment, prospective arguments as to
its findings, if any, on dedication of scarce resources can only be speculative.
Therefore, we reject proposed Contention IV as premature, without prejudice to
its refiling in accordance with the provisions of 10 C.P.R. § 2.714(a)(I) upon
availability of the Environmental Assessment.

S.

Contention V
Contention V reads:
The application must be denied because the applicant (I) has not evaluated the difference
between the Vermont Yankee licensing basis and the current licensing basis for plants
originally licensed to operate through 2012. and (2) has not demons'trated the effect on
the environment and public health and safety of each difference. One example of this is
that the American Society of Mechanical Engineers (ASME) Codes and quality assurance
requirements for reactor coolant pressure boundary (RCPB) pressure vessels. piping. and
pumps and valves and the codes to which it has been constructed 'are inadequate for extended
operatioo beyond 2007.

Supplement at 23.
Vermont's Supplement then goes on to list twenty-one separate subsections,
designated "a" through "u," evidently intended to serve as bases for the contention. We treat each seriatim below:
Basis a simply alleges that "numerous" requirements were imposed by
regulatory authority (then AEC) during the plant's construction period. Vermont
then assumes that these requirements were intended to ensure safety beyond
2007, a notion we find unsupported and unconvincing, and one challenged by
both Licensee and Staff (Licensee at 30; Staff at 11-12).
Basis b merely expresses the hope that Vermont will be able to develop these
differences during discovery, a thought that may be comforting to Vermont but
that scarcely forms a basis for the contention.
Basis c identifies specific codes that became effective in 1972 and would
apply to plants licensed at that time to operate through 2012. Staff argues that
the State of Vermont has "mischaracterized" the nature of code revisions-that
in fact revisions are not always increases in stringency (Staff at 12) - and that
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may be, but the contention is that no comparison has been made, and hence
the question of which code is the more stringent goes not to admissibility but
to the merits. Licensee argues that there is no reason to believe that codes are
in any way definitive of useful life, and offers figures on current numbers of
fatigue cycles and nil ductility shift (Licensee at 30). But that, too, goes to
the merits. Licensee also asserts that a comparison of codes has already been
carried out, and attaches (apparently as evidence) a list comparing such codes
(Licensee, Attachment). Again this argues the merits, and we also note that the
comparison was to codes proposed in a 1969 document. Whether these codes
are the same as those of 1972 is again the sort of question a hearing might well
answer.
Basis d cites an unspecified Commission document called "Notes of Consideration" (probably the Statement of Consideration that accompanied a proposed
regulatory change) for the idea that the Commission attached some urgency to
the code changes the new regulation would incorporate. Basis d then assumes
that urgency was grounded upon a vaticination on the part of the Commission
that discerned trouble by 2012 but not by 2007. We believe that assumption to
be unjustified.
Basis e simply notes that the Licensee has applied to change the license's
expiration date to March 21, 2012.
Basis f notes the NRC's policy (prior to 1982) of issuing operating licenses
for 40 years from the date of the construction permit.
Basis g notes that that policy would have meant that an expiration date of
March 21, 2012, would have corresponded to a construction permit date of
March 21, 1972, at the time the current operating license issued.
Basis h argues that had NRC (actually AEC) known when issuing the
operating license that the plant would seek to operate beyond 2007, it "might well
have not been wiIIing" to provide the full 40 years from the start of operation.
This ostensible basis is so speculative we cannot give it weight.
Basis i contains three numbered subsections which recite the code requirements for reactor coolant pressUre boundary components as those requirements
are specified in regulatory revisions published in 36 Fed. Reg. 11,423. These
requirements allegedly would have been in effect for any reactor granted a construction permit when Vermont Yankee received an operating license. We assume these are the requirements that Vermont believes the plant should - but
does not - meet.
Basis j cites the Staff's "Vermont Yankee Safety Evaluation Report"
(VYSER) identifying the ASME Boiler and Pressure Vessel Code Edition to
which the reactor vessel conforms and the USAS Power Piping Code to which
the plant's piping conforms. It alleges that the VYSER is silent on codes involving pumps and valves.
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Basis k cites the Commission's "Notes of Consideration" accompanying the
regulatory change as an indication that the Commission then considered the
differences between the codes of Basis i and those of Basis j, above, to be
differences with safety significance.
Basis I cites several Federal Register notices as indications that the Commission did not want then-current codes to continue "into the indefinite future."
The basis does not, however, quote language that would make it clear that the
concern was with end-of-license behavior rather than with then-present qualification.
Basis m identifies and addresses the codes for pumps and valves that became
effective in 1971, and points out an added requirement - namely for Certified
Materials Test Reports - that originated with those codes. It argues that the
lack of such reports increases the likelihood of component failures, inter alia,
failures dues to aging.
Basis n alleges that the piping code applicable to plants whose licenses will
expire in 2012 is B31.7, that the code used for Vermont Yankee was B31.1.0,
and that the former contains fatigue design requirements while the latter does
not. The basis notes that fatigue design is directly related to aging.
Basis 0 cites the "BWR Plant Life Extension Study at the Monticello Plant
Phase 1" (EPRI NP-5181M) for the fact that construction codes prior to 1971
did not prescribe explicit fatigue evaluations.
Basis p alleges that the B31.7 Piping Code established "more reliable"
nondestructive examination (NDE) requirements than those of B31.1.0. The
basis alleges that such requirements are directly related to potential failure
through aging and are therefore relevant to operation after the expiration of
the current license.
Basis q cites Article 8 of section III of the ASME Code, which sets a
requirement for quality assurance of Class I pumps and valves. The basis asserts
that this requirement applies to plants licensed to run until 2012 but was not
applied to Vermont Yankee. The basis also cites 35 Fed. Reg. 10,498 for the fact
that the "18 Criteria of 10 C.F.R. 50 Appendix B" came into force after some
of Vermont Yankee's components had been manufactured, and it concludes that
Vermont Yankee may not meet the quality assurance (QJA) criteria applicable
to plants intended to operate until 2012.
Basis r cites General Electric's 1975 "Nuclear Reactor Study" (Reed Report)
for the fact that the system in effect when Vermont Yankee was constructed did
not "motivate vendors to produce • • • components to the level of reliability
and durability"justified ••••"
Basis s traces the history of Vermont Yankee's Feedwater Check Valve V28B,
which it alleges shows a safety problem involving flaws and possible craCking.
The basis cites Staff and Licensee letters. It alleges that the flaws are a direct
result of inadequate codes.
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Basis t essentially repeats the statement in the contention to the effect that
Licensee has not. in its request for extended operation, compared the codes to
which its plant was built to those for plants originally licensed to run beyond
2012.
Basis u alleges that the plant has fallen below a minimally acceptable margin
for safety because of inadequate and outdated licensing bases.
We must now address the Licensee's other major objection (Licensee at 27),
an objection concurred in by the Staff (Staff at 12), viz., that the contention is a
challenge to the Commission's regulations and hence is inadmissible under 10
C.P.R. § 2.758.
The Staff's citation in this regard, {Carolina Power and Light Co. (Shearon
Harris Nuclear Power Plant. Units 1 and 2), ALAB-837. 23 NRC 525, 544
(1986» is scarcely on point. In Shearon Harris, the Appeal Board applied 10
C.P.R. § 2.758 to exclude an environmental contention that directly challenges
Table S-4, a feature of 10 C.F.R. § 51.52. Here we are faced with no such direct
challenge. Here we confront an alleged safety shortcoming that simply suggests
that those requirements of 10 C.P.R. § 50.55a (incorrectly cited by Staff as 10
C.P.R. 50.55(a» that apply to plants whose licenses expire in 2012 should be
applied to Vermont Yankee if its license is Similarly conditioned.
The regulations themselves are silent on whether the new requirements
placed upon later plants were grounded (as Vermont believes) on an antiCipated
expiration date. They mayor may not have been. But the fact that the regulations
prescribe one set of codes for plants of Vermont Yankee's vintage and another
for later ones cannot be taken as clear indication that the later codes would
apply if lifetime is extended.
Licensee, too, cites 10 C.P.R. § 50.55a (Licensee at 27). But while it is true
that plants licensed when Vermont Yankee was licensed were required only to
adhere to the earlier codes, it is unclear whether that waiver was based upon
anticipated aging or not.
Finally, we address the notion, suggested in the Responses of both Staff and
Licensee, and argued at the prehearing conference (Tr. 42 ff., 72 ff.) that to
require more than is specifically set forth in the regulations is, ipso facto, to
challenge the regulations.
The section of the regulations governing license amendments, 10 C.F.R.
§ 50.92, states that "[iJn determining whether an amendment to a license • • •
shall issue the Commission will be guided by the considerations which govern
the issuance of initial licenses. • • ." The issuance of an operating license is
governed by 10 C.P.R. §50.57. That section reads in pertinent part:
[AJn operating licerue may be issued. • • upon a finding that:
(2) The facility will operate in conformity with the application ••• ,the provisioos
of the Act, and the rules and regulations of the Commission; and
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(3) There is reasonable assurance. • • that the activities authorized by the operating
license can be cooducted without endangering the health and safety of the public
• • • [Emphasis added].

The plain language of the regulation suggests that the paragraph numbered (3)
is in addition to the one numbered (2). That is, that there is a requirement that
we find "reasonable assurance.... of safety in addition to finding conformity with
the regulations. Neither Staff nor Licensee has pointed to case law that would
require us to find otherwise. When asked to address the matter at the preheating
conference, the Licensee's attorney replied that "if the topic in question is one
that is addressed by a substantive regulation" nothing further need be found, but
if the topic is "something else" one might indeed need further assurance (1\'. 7273). In our view the allegations at bar are "something else." The question
whether failure to conform to codes that came into force in the construction
period will affect safety at end of life is not directly addressed in the regulations.
We have carefully considered all of the above arguments. We cannot ignore
the plain language of 10 C.F.R. § 50.55a(c)(4), which states:
fur a nuclear power plant whose construction pennit was issued prior to May 14, 1984
the applicable Code Edition and Addenda for a component of the reactor coolant pressure
boundary continue to be that Code Edition and Addenda that were required by Commission
regulations for such component at the time of issuance of the construction penniL

Clearly, Vermont Yankee is such a plant. and the Code Edition and Addenda
to which it was built conform to those required by the regulation. We must find
that the contention is inadmissible. However, as we have pointed out above, it
is not clear to us just what the regulatory change was intended to accomplish.
It is apparently Vermont's position that the provision requiring new codes was
directed at assuring durability at the end of the plant's useful life. Section
2.758 bars any challenge to a Commission regulation except under very stringent
procedures, viz., a party may petition, with affidavit, for a waiver of a particular
provision on the ground that the rule would not accomplish its purpose in the
particular case, the affidavit setting forth exactly why that purpose would not
be accomplished; any other party may reply; the Board must find that. in its
opinion, a prima facie case has been made for the idea that the regulation would
not accomplish its purpose; and the Board must certify the question directly to
the Commission for disposition.
In the present case, no such petition has been filed, no explanatory affidavit
is at hand, and the matter has not been briefed. We therefore have no course
open to us but to deny admission of the contention.
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6.

Contendon VI
Contention VI reads:
The application should be denied because the applicant has failed to demonstrate that there
is reasonable assurance that operation of the plant beyond the date for which operation was
originally approved will provide adequate protection to the public health and safety due to
the excessive aging of safety significant components and the absence of any effective and
comprehensive program to detect the presence of such excessive aging.

Supplement at 33.
There follow twenty-three bases labelled a through w. We treat them below.
Basis a simply refers the reader to Contention II for a discussion showing
that the original Licensing Board did not consider operation beyond 2007.
Basis b attempts to introduce obsolescence as a legitimate factor in aging,
alleging that obsolescence begins at the time of manufacture, not at the time
the operating license was issued. We cannot agree. 1hJ1y obsolete equipment
is simply replaced.
Basis c puts forth the opinion of one of the Licensee's management consultants as support for the notion that obsolescence is aging, although the portion
of the consultant's report that is cited says nothing about obsolescence. The
citation, in fact, says that there is "no serious degradation in the safety status of
Vermont Yankee," but that it may be prudent at this time to consider a program
to detect such degradation. While we can certainly not argue with prudence,
neither can we see how this basis supports either the contention or the notion
that obsolescence is an aging mechanism.
Basis d names several aging mechanisms for transformers alleging that some
of them begin before installation.
Basis e names aging mechanisms for motor stator insulation.
Basis f names aging mechanisms for switchgear, citing an EPRI report for
some of them.
Basis g names aging mechanisms for cable.
Basis h names aging mechanisms for relays.
Basis i gives aging mechanisms for batteries.
Basis j names a basic failure mechanism for cathodic protection systems.
Basis k comments on aging mechanisms for structural materials and relates
these mechanisms to aging in components.
Basis 1 asserts that EPRI has reported on other mechanisms of aging.
Basis m cites still another EPRI report for corrosion as an aging mechanism
and notes the BWR components that it especially affects.
Basis n again cites obsolescence as an aging mechanism.
Basis 0 cites aging mechanisms for concrete.
Basis p names aging mechanisms for protective coatings.

lOS

Basis q describes dryweU corrosion observed at Monticello.
Basis r ties construction period events to some forms of aging or shortening
of component life.
Basis s cites Licensee's environmental qualification repon for the notion that
aging begins during construction, and we here note that virtually every basis
dealing with aging of a component or with aging mechanisms asserts that the
aging process begins with the manufacture of the component or the construction
of the system affected.
Basis t asserts that the environmental qualification program at Vermont
Yankee fails to meet the requirements of 10 C.F.R. § 50.49 because it evaluates
a 40-year life by assuming that the life begins with initial operation.
Basis u reiterates that the aging process begins before issuance of the
operating license.
Basis v asserts that improper aging control results in failure of the system to
control a design-basis accident The basis does not, however, explain the way
in which aging yields that result We can give such conclusory statements no
weight
Basis w is again simply conclusory; it asserts that aging has already made
the plant's margin of safety fall below an acceptable minimum, but gives us no
clue as to how or why.
Licensee argues that this contention is inadmissible because it lacks both
''regulatory basis" (Licensee at 31) and "basis" (id. at 32). The first objection
repeats, in essence, Licensee's objection to Contention V, viz., that the contention does not specify a regulatory requirement that the plant fails to meet
As we noted above, we believe that there is more to a finding of no undue hazard
than simply a finding that no regulation is violated. Even Licensee notes that
one of the bases (Basis t) alleges that a specific regulation, 10 C.F.R. § 50.49,
is unmet, but Licensee dismisses that allegation, saying that it "might be admissible, but not in this operating license amendment proceeding" (Licensee at 33
n.37). Licensee avers that no basis has been shown for this alleged deficiency.
The State attempts to show a nexus between environmental qualification (the
subject of 10 C.F.R. § 50.49) and the extension of plant operation from 2007
to 2012 by stating that "[aJpplicant's program evaluates a 40-year equipment
life," but Licensee asserts that the environmental qualification program does not
make such an evaluation. Rather, the program simply seeks to replace each
component it has evaluat~ at a time before it will wear out, selecting that time
in a conservative fashion (id.). We agree. The State has not shown that there is
any real connection between environmental qualification and life extension.
Licensee's second objection, that regarding lack of ''basis" alone, hinges
upon the notion that the State's list is simply a list of things that wear out, and
that such a list ignores the fact that the phenomena operate uniformly over the
plant's lifetime, thus a program that protects against"wearout until 2007 will
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work until 2012 also (id. at 32). This, too, is correct in our view. That is,
while many of the statements in the sections that follow the contention make
mention of the fact that degradation starts before operation, nothing has been
presented that suggests that a proper program of surveillance and maintenance
would not keep the components operable, despite the degradation that might have
occurred before operation. Nor is there any reason to believe that environmental
qualification is keyed to an exact 40-year span.
Staff, too, points out that a plant is not simply constructed and then left
to deteriorate (Staff at 13). Staff also states that "the program to prevent
deterioration is adequate (id. at 14). We deal with that assertion below.
We see no reason to believe that it is the 40-year interval that fixes the
ability of components to resist adverse environments. Still less do we see why
an adequate maintenance and replacement program could not guard against
deterioration, even if that deterioration had occurred in the period prior to
operation.
We will not admit Contention VI for litigation.

7.

Contention VII
The contention states:
The application should be denied because the applicant has failed to demonstrate that there
is reasonable assurance that operation of the plant beyond the date for which operation was
originally approved will provide adequate protection to the public health and safety due to the
absence of a sufficiently effective and comprehensive program to maintain and/or determine
and replace all com"ponents found to have aged to a point where they no longer meet the
safety standards applicable to this plant and upon which this plant was originally granted its
operating li tense.

Supplement at 42.
There follow supporting bases lettered a through s.
Basis a simply asserts that the Licensee relies upon its maintenance and
surveillance program to assure that failure due to aging will not cause safety
problems. That is clearly true; indeed, it is exactly what both Licensee and Staff
argued in their opposition to Contentions V and VI, viz., that constant attention,
not predicted durability, was the thing that assured safe operation.
Basis b notes and lists seven "weaknesses" that were identified by the Staff
in an identified inspection report for Vermont Yankee.
Basis c cites the same inspection report for the fact that the Licensee's
maintenance program depends "more on the stability of maintenance staff, their
skill in their profesSions, and their knowledge of plant system characteristics
••• than on formally and clearly established management controls." The basis
then argues that qualified replacement personnel will become harder to find
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(citing a trade publication) and that a program that relies on worker experience
rather than management controls is not satisfactory for extended assurance.
Basis d cites the Staff's inspection report for the fact that the Licensee's
maintenance activities do not receive "timely" review.
Basis e cites the Staff's report for the fact that lack of effective policy
and procedures for updating technical manuals is a current weakness in the
Licensee's program.
Basis f cites the Staff's report for the fact that PRA concepts have not been
incorporated in the Licensee's maintenance training program. (This appears to
be a mere repeat of the "weakness" cited as number five of seven in Basis b.)
Basis g cites a portion of the Staff's report that, although quoted out of
context and with ellipses, seems to suggest that proper notice will not be given
to management of adverse data trends. It also cites the Licensee's Assessment,
submitted with the application for extension, as claiming credit for just such
data trending.
Basis h(1)16 asserts that Licensee does not have. in place a program for
Reliability-Centered Maintenance, despite the fact that a cited EPRI report
recommends such a program as bearing upon life extension.
Basis h(2) cites an NRC proposed rule for the fact that maintenance has an
effect upon safety.
Basis i asserts that Licensee has not incorporated lessons learned about
maintenance from a draft NRC report NUREG-1333.
Basis j cites an early report by one of Licensee's consultants for the fact that
some of the "weaknesses" noted by NRC Staff in its report had been earlier
called to Vermont Yankee's attention without result.
Basis k cites a consultant's report issued after NRC Staff's report for the fact
that the ''program informality" seen as a weakness by NRC was left uncorrected.
Basis I cites an EPRI report for the fact that improper maintenance can
adversely affect the life of plant systems, components, and structures.
Basis m presents a list of Licensee Event Reports (LERs) said to show that
Vermont Yankee has a "history of maintenance induced problems." The basis
also mentions specific failures of the uninterruptible power supply and the toxic
gas monitors, and it alleges that INPO reports reflect adversely on Vermont
Yankee without naming the specific reports.
Basis n names certain LERs concerning containment leakage monitoring as
further indication of "the inability of applicant's maintenance and surveillance
program to provide the reliance claimed."
Basis 0 alleges that the Licensee cannot show records of "adequate maintenance, surveillance and storage methods during the construction period." The

16Thcre arc two bases designated h. We refer to Ihem IS h(l) and h(2).
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basis also cites previous Contention VI. As we noted in dealing with that contention, failures during construction do not seem to us necessarily to preclude
proper care during extended life.
Basis p asserts that the "significance" of the maintenance and surveillance
program is "heightened" by extension of the license. We see no connection.
Basis q simply repeats the bare allegation that the Licensee's programs for
maintenance and surveillance are "weak."
Basis r asserts that one consequence of the failure to properly, maintain
equipment is the failure to meet ECCS criteria during a design-basis accident.
That may well be, but the State has shown no specific connection.
Basis s asserts that the plant's "margin of safety" has fallen below the
minimum acceptable because of the lack of a sufficiently comprehensive and
effective maintenance and surveillance program. The assertion is too nebulous
to serve as a basis for any litigation.
The Licensee's position is that Contention VII lacks regulatory basis (i.e.,
that the contention assumes that something more than compliance with the
regulations is needed for authority to opemte) and that no specific violation of
the regulations has been alleged (Licensee at 34-35). As we explained above, we
believe that something more than the regulations (or at least something more
explicit) may indeed be required. Indeed, the need for something more has
spawned the entire hierarchy of Regulatory Guides, Staff Technical Positions,
NUREG Reports, Information Bulletins, and Generic Letters. In fact, the Staff
itself admits that such matters represent a realm subject to our scrutiny (1f. 103).
And while we agree that one cannot require something the regulations forbid
(and in fact we excluded Contention V on just that ground) we do not agree that
an intervenor need necessarily cite a specific regulatory requirement violated in
every contention.
The Staff also views Contention VII as both an attack on the regulations and
a baseless allegation. It states that the inspection found the programs adequate,
and it quotes from other portions of the Inspection Report cited in the contention
to show that the overall report found the program adequate (Staff at 14-15).
Staff also says that the term "weakness" used in the report is a term of art,
and that the term does not indicate any serious problem (1f. 105). We do not
think the contention attacks the regulations. And, as to the exact meaning of the
Inspection Report and the terms of art therein, we believe that the report and
its significance are matters that we are empowered (even mandated) to examine
when such matters are raised by an intervenor.
Clearly, Contention VII calls to question the very mechanisms - surveillance
and maintenance - that the Licensee and the Staff assured us made the
"dumbility" and "time limit" views of Contentions V and VI untenable. We find
particularly troubling the Staff's report that the programs hinge heavily upon the
persons carrying them out. If true, that could call to question the effectiveness
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of the programs in just the period of interest. for personnel attrition over 17 or
more years can be substantial.
We will admit this contention for litigation, recognizing particularly the
matters set forth in the bases designated b, c, d, e, g., h(l), h(2), j, k, m, and n.

8.

Contention VIII
Contention VIn states:
Applicant has not demonstrated the capability of the Mark I containment used in this plant
to withstand and mitigate design basis and severe accidents during the proposed period of
extended operation. The most significant factor which has not been adequately analyzed by
the applicant is the impact of aging during construction and during the proposed extended
operation on the Mark I containment.

Supplement at 51.
There follow bases designated a through p.
Basis a purports to disagree with the Licensee's Assessment of the safety of
the extension, citing two Generic Letters, three NUREG reports, and the notes
of a meeting of the OECD Nuclear Energy Agency, for the fact that the Staff
and experts in general have identified possible failure modes for the Mark I
containment in a severe accident and the Staff has identified plant modifications
to ameliorate some of these modes. The basis further asserts that all the failure
modes are related to aging. In that regard it mentions that liner thinning will
hasten liner melt-through (although, since the report mentioning that failure
mode said it would occur "within minutes" it is difficult to see how thinning
could make much difference). The basis also alleges that aging mechanisms will
defeat systems relied upon for prevention and mitigation. This idea, of course, is
grounded upon the fundamental assumption, rejected above, that these systems
have a precisely determined finite lifetime.
Basis b lists aging degradation mechanisms for structural materials that may
have been used in the Mark I, citing EPRI reports for the fact that such aging
degradation mechanisms exist
Basis c cites another EPRI report for the existence of additional aging
mechanisms.
Basis d cites further aging mechanisms mentioned by EPRI and asserts that
they begin with manufacture or construction.
Basis e cites concrete aging mechanisms that began "at construction."
Basis f cites an EPRI report for the fact that aging of protective coatings
begins at construction.
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Basis g cites an earlier-mentioned EPR! report for the fact that the Monticello
drywell shell (a Mark I) has corroded.
Basis h cites EPR! for the fact that events during construction "may have an
impact" on component life.
Basis i reiterates that the aging process began before the issuance of an
operating license and cites Contention VI (rejected above) for further argument
to that effect.
Basis j cites EPR! for the fact that aging degradation merits repair "where
appropriate."
Basis k asserts that containment isolation valves have aging failure mechanisms and cites an EPRI report identifying those mechanisms.
Basis I cites Contention VII (admitted above) for the fact that the Licensee's
maintenance program has "weaknesses" and asserts that some of those weaknesses impact upon containment without identifying any weaknesses that do so.
Basis m cites LERs for the fact that Vermont Yankee's containment failed
leak tests at various times over the years, and it asserts (without explanation)
that these failures were due to poor maintenance and aging of valves.
Basis n alleges that there have been repeated failures of the "drywell
paint system" Citing a letter from the Licensee as evidence of these failures.
Presumably the basis refers to chipping and cracking of the dryweU paint
Basis 0 states that failure of coatings can result in fouling of ECCS pump
suctions such that ECes criteria will not be met. It further attempts to relate
EeeS failure to operation or misoperation of a hardened vent system.
Basis p again asserts that the plant's "margin of safety" has fallen below the
"minimum acceptable."
Licensee would reject this entire contention on the ground that it is without
''regulatory basis" (i.e., that it alleges no violation of a specific section) (Licensee
at 35). We have dealt with that objection above. Licensee also objects on
the ground that the contention deals in the main with accidents beyond the
design basis, and it sees this "lament" and that of Contention IX as a challenge
to the regulations. In a footnote the Licensee recognizes Limerick Ecology
Action v. NRC, 869 F.2d 719 (3d Cir. 1989), as permitting the admission of an
environmental contention that deals with greater-than-design-basis accidents, but
Licensee believes such permission is distinguishable here because the contention
concerns a safety matter rather than an environmental one. And, of course,
Licensee notes that this is not the Third Circuit (Licensee at 36 n.39). We see
no need to reach this question since we reject the contention on other grounds,
infra.
Staff, too, faults the contention for requiring more than the regulations and
for failing to cite a specific regulation that has been violated (Staff at 17). Staff
also alleges that the Generic Letters cited by Vermont have been satisfied (id. at
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18), although, of course, that is a matter that goes to the merits of the contention
rather than to its admissibility.
We reject Contention VITI. We accept the argument that we accepted in
denying admission to Contention VI, viz., that a plant is not dependent upon
precisely determined component lives for safety. Rather, it is the surveillance
and maintenance program that ensures operability'of safety-related equipment in
the long haul. The idea that fundamentally underlies much. of Contention VITI
is that things have deteriorated and that a few extra years of such deterioration
was not contemplated when the operating license was issued, ergo, the license
cannot be extended. As we have explained above, we believe that notion is
fundamentally incorrect. Deterioration occurs; but if it is properly noted and
corrected the plant can continue to function safely.
We have, however, admitted a contention (Contention VII) to the effect that
the program for surveillance and maintenance is weak: To the extent that Bases
I, n, and 0 of Contention VITI may bear upon Contention VII, they may be cited
and used.

9.

Contention IX
Contention IX reads:
The Applicant cannot obtain an extension of its existing operating license until it satisfactorily completes a probabilistic risk assessment C'PRA',) for this plant and determines and
identifies in that PRA all modifications necessary for risk reduction of the plant, commits
to implementation of these modifications before the beginning of the extended period and
incorporates the cost of such modifications into economic evaluations.

Supplement at 59.
There follow bases labelled a through h. We treat them in turn.
Basis a simply notes that Generic Letter 88-20 requires that Licensee prepare
an Individual Plant Examination (lPE) for Vermont Yankee. The State assumes
that the IPE will be of the nature of a PRA, and, indeed, the Licensee represents
that the IPE will be a Levell PRA (fr. 120).
Basis b simply states that aging affects the considerations in an IPE, and
asserts that the failure probabilities "must be greater" for plants built to older
codes, although no reason is given for the latter assertion.
Basis c refers the reader to Contentions V, VI, and VII for a discussion of
the impact of aging and inadequate design.
Basis d cites the same reports cited in Contention VIII, Basis a. calling the
matters therein "unknowns and uncertainties which are affected by aging." It is
unclear what relevance to PRA is intended.

112

Basis e alleges that the industry and the Licensee have been unable to assess
the aging of plant equipment. It cites LERs (two of which were cited also in
support of Contention VII) as examples of "unplanned failures" and lists the
numbers of recent (this year's) LERs. It asserts that these failures occurred
"[d]espite deterministic statements that systems, structures, and components are
designed for certain qualified lives." The basis makes no effort to show relevance
to PRA.
Basis f alleges that the Licensee's past history shows design errors, and that
an IPE must account for such errors. It cites two LERs to show that design
errors have existed.
Basis g asserts that all the matters of the earlier bases must be treated
probabilistically in the forthcoming IPE (apparently an attempt to provide some
nexus between those matters and PRA), and it lists four factors that it would
require be included in PRA sequences: (1) age-failure factor, (2) older-plant
(outdated fabrication code and licensing basis) factor, (3) age-corroded liner
factor, and (4) design error factor. We are unsure exactly what such factors
would be; presumably they would comprise some increase in projected failure
rates for certain components. Vermont gives no hint as to how such factors
could be obtained or exactly how they could be used to decide the risk of a few
years' extension of the operating license.
Basis h simply makes the bald assertion that the license extension decision
cannot be made until a PRA that includes the "above factors" is prepared.
Licensee objects to the contention's admission on ·three grounds. First the
Licensee sees it as inadmissible because there is no Commission requirement for
a PRA as a licensing document Licensee cites two Licensing Board decisions
(Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP82-76, 16 NRC 1029, 1033 (1982); Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit I), LBP-83-57, 18 NRC 445, 573-74 (1983» and one
Director's Decision (Boston Edison Co. (pilgrim Nuclear Generating Station),
DD-88-7, 27 NRC 601, 607 (1988» for the fact that neither the performance
nor the submittal of a PRA is a condition precedent to licensing for a nuclear
power plant. We agree that is correct, but we are not sure that the fact that a
PRA is not required before licensing precludes our examining such a document
and taking account of it in considering a license extension.
Second, the Licensee pleads that the lack, in the contention and its ancillary
text, of any hint of the nature of the "modifications necessary for risk reduction"
that are mentioned in the contention leaves the Licensee without proper notice of
what it must defend against. We agree that there is considerable uncertainty in
the contention, but that uncertainty arises because the PRA has not yet identified
what modifications may be necessary.
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Third, the Licensee again objects to the contention as one that requires
more than the regulations, seeing such a requirement as a challenge of the sort
precluded by 10 C.F.R. § 2.758. As before, we reject ~t line of reasoning.
Staff objects to admission of the contention on what is essentially the
Licensee's third ground: a PRA is not required and an assertion that something
more than the regulations require is a challenge to those regulations.
We note that the Staff itself has by Generic Letter 89-20 required an IPE
(though no requirement for an IPE exists in the regulations). We believe that
the State has shown nothing in the matter of the IPE (or the PRA that it involves)
that suggests that an extension of the operating license from 2007 to 2012 would
be hazardous. Indeed, nothing of the sort could really be shown, for the PRA is
not completed as yet Nevertheless, we are aware that one of the most cogent and
useful contributions of a PRA will be to seek out dominant sequences of failure
and examine particular vulnerabilities for this specific plant. It is, of course,
not inconceivable that some details of those sequences and vulnerabilities might
bear some relation to failures occurring during the period in question.
We have decided to reject the contention as being unrelated to the question
at bar. This is, of course, without prejudice to the State's possible application
at a later date for ad'mission of one or more contentions based upon the PRA,
contentions that would then be considered under the standards for late-filed
contentions set forth in 10 C.F.R. § 2.714 (a) (1 ) if this litigation is still in progress.
If we have finished the instant litigation, the State could, of course, seek other
remedies under 10 C.F.R. § 2.206.

IV.

ORDER

Rlr all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 26th day of January 1990, ORDERED:
1. That the State of Vermont's request for a hearing in this Operating
License Amendment proceeding is granted;
2. That a Notice of Hearing will be published in the Federal Register
(Attachment A);
3. That Contention VII in the State of Vermont's Supplement to Petition to
Intervene filed on October 30, 1989, is admitted as an issue in controversy for
litigation; and
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4. That the State of Vermont's Contentions I,
IX are rejected.

n, III, IV,

V, VI, VIII, and

THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Lazo, Chairman
ADMINIS1RATIVE JUDGE
Jerry Harbour
ADMINIS1RATIVE JUDGE
Frederick J. Shon
ADMINISTRATIVE JUDGE

"

Dated at-Bethesda, Maryland,
this 26th day of January 1990.
[The attachment has been omitted from this publication but can be found in the
NRC Public Document Room, Gelman Bldg., 2120 L St, NW., Washington,
DC.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Marshall E. Miller, Chairman
Oscar H. Paris
Frederick J. Shon

Docket Nos. 03D-05980
030-05981
030-05982
030-08335
030-08444
(ASLBP Nos. 89-590-01-0M
90-598-o1-0M-2)

In the Matter of

SAFETY LIGHT CORPORATION, sf al.
(Bloomsburg Site Decontamination)

January 29, 1990

The Licensing Board denies respondent's motion to dismiss for lack of
jurisdiction, concluding that the failure of the Original licensee to fully inform
the Commission of corporate reorganizations and sales of controlling blocks of
stock rendered all successor corporations liable for the costs of decontamination
of sites previously under the control of the original licensee, and subject to the
enforcement authority of the Commission and the jurisdiction of the Board.

ATOMIC ENERGY ACT:

OWNERSHIP

By section 184 of the Atomic Energy Act of 1954. as amended. 42 U.S.C.
§ 2234, Congress established a strong public policy prohibiting the "transfer of
control of any license" by every conceivable means, without the prior written
and informed consent of the Commission. This broad and sweeping statutory
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language was clearly intended to proscribe the alienation in any manner or form
of any license or right to utilize or produce special nuclear material, without the
specified Commission action.

ATOMIC ENERGY ACT:

DUTIES OF LICENSEES

Any person or corporation that chooses to engage in licensed nuclear byproduct material activities, is not completely free to conduct itself in a business-asusual manner. There are substantial constraints upon unfettered business actions and forms resulting from the high degree of regulatory oversights, direct
or consequential. Not surprisingly, such limitations apply to issues involving
the direct or indirect transfer of licenses, significant changes if! corporate and
other licensees, and matters related to the liability and responsibility for the
decontamination of sites and facilities used in licensed activities.

ATOMIC ENERGY ACT:

REPORTING REQUIREMENTS

The Atomic Energy Act of 1954, as amended, requires a full, fair disclosure
to be made by licensees of actions involving the transfer or control of licensees,
so that the NRC can make an informed judgment whether such actions are in
accordance with the Act. Clearly, financial and other considerations related to
decontamination of the site of licensed nuclear byproduct' activities could and
should be reviewed by the NRC in fulfilling its statutory responsibilities.

ATOMIC ENERGY ACT:

OWNERSIDP

Where NRC is denied the opportunity to review the effect of significant
changes in a licensee's corporate organization due to the licensee's failure to
comply with statutory disclosure requirements, the transfers of control of a
licensee by corporate restructuring were invalid as to the NRC which is obligated
by statute to disregard them.

NUCLEAR REGULATORY COMMISSION:

JURISDICTION

The prohibitions against unapproved transfers of control of licenses enacted
by Congress cannot be ignored or avoided by licensees or by the NRC itself.
Attempted transfers of ownership and control by a licensee were ineffective to
eliminate NRC jurisdiction over the succeeding entities because the transfers
were in violation of statutory requirements.
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ATOMIC ENERGY ACT:

OWNERSHIP

Massive transfers such as 100% of stock ownership and fundamental changes
in corporate structure, ownership, and control are the same as attempted transfers
or assignments of licenses.

ATOMIC ENERGY ACT:

OWNERSHIP

The strong public policy enunciated by Congress in barring unapproved
transfers of control of licensees is controlling, and hence there can be no
avoidance of such mandatory reporting requirements by NRC acquiescence,
delays, laches or equitable estoppel, notification of the SEC or the licensee's own
shareholders, alleged proper business motivations, spinoffs, or the provisions of
10 C.F.R. Part 50.

ORDER
(Denying Motions to Dismiss NRC Orders Issued March 16, 1989,
and August 21, 1989, for Lack of Jurisdiction)
This proceeding involves two enforcement action orders issued by the Nuclear
Regulatory Commission (NRC) Staff with regard to the Bloomsburg, Pennsylvania site decontamination. The named parties were Safety Light Corporation,
United States Radium Corporation; the following five parties (known collectivelyas the ''USR Companies") USRIndustries, Inc., tJSR Lighting, Inc., USR
Chemicals, Inc., USR Metals, Inc., USR Natural Resources, Inc., and Lime
Ridge Industries, Inc., and Metreal, Inc.1
On March 16, 1989, the NRC Staff issued an Order Modifying Licenses
(Effective Immediately) and Demand for Information (March Order).l That
order required all named parties to prepare plans for site characterization and
decontamination of the site in Bloomsburg, Pennsylvania, and to specify the
amount of funds that each party would provide for implementation of the plan.
The March Order alleged that Safety Light Corporation (SLC) and the other
corporations have misled the NRC regarding the nature and effect of certain
reorganizations that were carried out in 1980. It further alleged that neither
prior notice was given nor NRC written consent obtained regarding the 1980
restructuring and subsequent sale, which amounted to a transfer of licenses in
violation of section 184 of the Atomic Energy Act and 10 C.F.R. § 30.34(b). It
1 Originally Pirmac1e Petroleum. Inc•• was a named party. but it was dismissed from this action by the NRC by
an Order dated April 24. 1989.
154 Fed. Reg. 12,OOS (Mar. 23.1989).
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was further alleged that "these COIpomte transactions were a delibemte attempt
to isolate the liability and responsibility for cleanup of the Bloomsburg facility
••• from other, presumably more profitable, aspects of U.S. Radium's, and
later Industries', business ventures.tt3
On April 17, 1989, USR Companies filed an answer and request for hearing,
raising questions among other things about the jurisdiction of NRC over the USR
Companies and the appropriateness of an immediately effective order. SLC also
requested a hearing on this order. The Commission's Secretary, pursuant to 10
C.P.R. § 2.772(j), referred both requests to the Atomic .Safety and Licensing
Board Panel, and this Board' was established on June 15, 1989, to hear the
appeals. The Board was reconstituted on January 18, 1990.
On June 2, 1989, a Joint Chamcterization Plan prepared by IT Corpomtion
was submitted in partial response to the March Order, but it was rejected by the
NRC on June 16, 1989, as not satisfying its requirements. However, a revised
plan dated August 9, 1989, was approved by the NRC on September II, subject
to the correction of certain identified deficiencies.s
On August 21, 1989, the NRC Staff issued an Order MOdifying Licenses
(Effective Immediately) to the USR Companies to ensure that they would make
available funds to comply with the March Order (54 Fed. Reg. 36,078 (Aug. 21,
1989». The August Order alleged that the
Corporations' failure to provide assurance of adequate funding to complete implementation
of a satisfactory site characterization plan, the uncertainty regarding the nature and extent
of contamination at the Bloomsburg facility, and the statements made by the Corporations'
principal officers as to the limited financial resources available -Cor site characterization let
alooe decmtamination, demonstrate that additional actions are immediately needed to protect
public health and safety by assuring that sufficient resources are made available by the
Corporations to initiate and complete the site characterization and take necessaty immediate
remedial action for any significant health and safety problems.

Answers and requests for hearing were again filed to the August Order, which
were referred to the same Licensing Board. In addition, the USR Companies
filed a Petition for Review of the August Order in the United States Court of
Appeals for the District of Columbia Circuit on October 19, 1989.
On October 19, 1989, the Board held a prehearing conference to be apprised
of the issues and to establish appropriate procedures. On October 27, 1989, the
Board held a second prehearing conference by telephone, in which it temporarily
stayed the immediate effectiveness of the August Order pending the receipt of
briefs on the stay issue and the Board's ruling on the motion for stay.6
'Id. It 12,036.
"00 Janu.uy 23, 1990, Jud,,, Marshall E. Miller was appointed to Rplace Jud,,, Hoyt IS O\airman or th" Board.
S August Plan to Cbmctcrizc Radioac:livity It Bloansbwg Site, dated September 11. 1989.
6 October 'II, 1989 Prcheuing Cmf'erence Transcript It 101.
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On November 22, 1989, the Board issued an Order that converted its
temporary stay of the immediate effectiveness of the NRC Staff orders, to a
stay pendente lite. The November Order also directed USR Industries to file
a statement within 30 days describing its plan to fund the costs of: (1) site
characterization; and (2) decontamination of the Bloomsburg site if the Board
should conclude that USR Industries and/or its subsidiaries are legally liable for
such costs. The statement was to include the sources for the funds and whether
derived from proceeds of insurance policies, current cash accounts not otherwise
legally committed, and noncash assets.
By an Order dated December I, 1989, the Board clarified that the November
22, 1989 Order imposed a stay pendente lite of both the March 16 and August
21, 1989 Orders, and that the stay included Safety Light Corporation as well
as USR Industries. A hearing schedule agreed to by all parties at a prehearing
conference on November 29, 1989, was also adopted by the Board in this order.
USR Industries submitted the funding information requested in the November
22 Board Order by a letter to the Board dated December 21, 1989. That letter
stated that there was no funding plan because USR Industries maintains that NRC
lacks jurisdiction over it; there are uncertainties regarding available insurance
proceeds; and the corporation has patently inadequate financial resources in
the absence of such insurance. If it were held liable for site characterization
and cleanup it would "have no choice other than to seek protection under the
bankruptcy statutes."
I.
A.

TRANSFER OF LICENSES

Applicable Statutes and Regulations

The controlling statute governing the transfer or disposition of licenses in
any manner is section 184 of the Atomic Energy Act of 1954, as amended.' In
that section, Congress expressly provided that:
Sec. 184. Inalienability of Licenses.- No license granted hereunder and no right to utilize
or produce special nuclear material granted hereby shall be transferred. assigned or in any
manner disposed of, either voluntarily or involuntarily, directly or indirectly, through transfer
of control of any license to any person, unless the Commission shall, after securing full
information, find that the transfer is in accordance with the provisions of [the Atomic Energy]
Act, and shall give iu consent in writing.

By section 184, Congress established a strong public policy prohibiting the
"transfer of control of any license" by every conceivable means, without the

'42 U.S.C. § 2234 (1982).
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prior written and informed consent of the Nuclear Regulatory Commission.8
. This broad and sweeping statutory language was clearly intended to proscribe
the alienation in any manner or form of any license or right to utilize or produce
special nuclear material, without the specified Commission action. The integrity
of the regulatory process in this regard can only be maintained by the most
scrupulous adherence to such statutory requirements, in reality as well as in
form.
The Commission has implemented these statutory requirements by the adoption of appropriate regulations. 10 C.F.R. § 30.34(b) states:
No license issued or granted punuant to the regulations in this Part and Parts 31 through 35,
and 39 nor any right IDlder a license shall be transferred, assigned or in any manner disposed
of, either voluntarily or involuntarily, directly or indirectly, through transfer of control of
any license to any penon, unless the Commission shall, after securing full information, find
that the transfer is in accordance with the provisions of the Act and shall give iu consent in
writing.

The above-quoted section 30.34(b) also implements section 183 of the Atomic
Energy Act of 1954, which provides:
Sec. 183. Terms of licenses. - Each license shall be in such form and contain such terms
and conditions as the Commission may, by rule or regulation, prescribe to effectuate the
provisions of [the Atomic Energy Act], including the following provisions:
c. Neither the license nor any right under the license shall be assigned or otherwise
transferred in violation of the provisions of [the Atomic Energy Act1.9

In this case every license and amendment that has been issued by the
Commission contained an express provision that the "license shall be deemed
to contain the conditions specified in section 183 of the Atomic Energy Act
of 1954, as amended, and is subject to all applicable rules, regulations and
orders of the Nuclear Regulatory Commission now or hereafter in effect..•."10
Such license conditions would also be constructively deemed to be part of all
byproduct materials licenses under the terms of section 30.34(d).· Accordingly,
all persons and corporations that have dealt here with the byproduct materials
licenses and licensees are charged with knowledge of the requirements of these
statutes and regulations.
In interpreting and applying statutory restraints on license transfers or other
dispositions, we must consider the context in which nuclear energy is closely
regulated. "Byproduct material" which is the subject of the instant licenses
81d.
942 U.S.C. §2233(c) (1982).
10 E.,., Ucense No. 37·00Q3().02, Amendment No. 40 (Januuy 25, 1979).
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means any radioactive material yielded in, or made radioactive by exposure to
the radiation incident to, the process of producing or utilizing special nuclear
material.ll The health and safety of the public and others exposed to radioactive
materials is obviously of paramount importance. The whole history of the
commercial utilization of nuclear energy and materials is fraught with deep
public concern over the possible effects of any exposure to radioactivity. The
entire subject has produced intensely emotional reactions by large segments of
the population. Consequently, Congress has been very sensitive to the necessity
of rigorous controls and close regulation of the entire nuclear induStry. As
a result, the regulatory framework it has established 'and charged the Nuclear
Regulatory Commission with implementing is probably the tightest and most
pervasive of any commercial or industrial activity in this country.
Against this background it is apparent that any person or corporation that
chooses to engage in licensed nuclear byproduct ~aterial activities, is not
completely free to conduct itself in a business-as-usual manner. There are
substantial constraints upon unfettered business actions and forms resulting
from the high degree of regulatory oversights, direct or consequential. Not
surprisingly, such limitations apply to issues involving the direct or indirect
transfer of licenses, significant changes in corporate and other licensees, and
matters related to the liability and responsibility for the decontamination of sites
and facilities used in licensed activities.

B.

Licenses Issued to the United States Radium Corporation

On March 16, 1956, the Atomic Energy Commission (AEC) issued License
No. 37-30-1 to the United States Radium Corporation (U.S. Radium) "[flor
preparation of sealed sources for experimental use within the laboratory and for
resale to AEC licensed users."11 On June 20, 1956, the AEC issued License
No. 37-30-2 (now License No. 37-00030-02) (the 02 license) to U.S. Radium
for "RESEARCH AND DEVELOPMENT as defined in Section 11(q) Atomic
Energy Act of 1954. PROCESSING FOR REDISTRIBUTION to AEC licensed
users."" The 02 license replaced License No. 37-30-1. On May 16, 1962,
the AEC issued License No. GL 122 (now License No. 37-00030-100) to
U.S. Radium, which provided that
[p]ursuant to Section 30.24(j), 10 C.F.R. 30, the licensee is authorized 10 manufacture the
sealed self-luminous sources listed in Condition 10 below, and when such sources have
been manufactured, tested, and labelled in accordance with the provisions of this license and

1110 c.F.R. § 30.4(d).

l1Licensc No. 37-30-1, Much 16, 1956.
l3License No. 37.()()()30-02,lunc 20.1956.
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Sections 30.24(j) and 30.25 of 10 C.F.R. 30, to distribute the sources to persons generally
licensed pursuant to Section 30.21(d) of 10 C.F.R. 30. 14

On April 16, 1965, the AEC issued License No. 37-30-7 (now License
No. 37-00030-07E) to U.S. Radium for "[a]pplication of tritiated luminous paint
to timepiece hands and dials for sale or distribution to persons exempt from
the requirements for a license pursuant to Section 30.10(a), Title 10, Code of
Federal Regulations, Part 30, 'Licensing of Byproduct Matenal.' ,," On January
13, 1966, the AEC issued License No. GL 237 (now License No. 37-ooo30-09G)
to U.S. Radium.16 The lOG, O9G, and 07E licenses authorize use, possession,
and distribution of hydrogen-3 (tritium).
On Apri125, 1969, U.S. Radium applied to renew License No. 37-00030-02,17
The license application requested a new license, or in the alternative, amendment
of the 02 license to authorize new activities. The application also independently
requested the AEC to renew the 02 license. U.S. Radium's proposed renewal of
the 02 license would authorize possession of byproduct material at the Bloomsburg site for "[d]econtamination, clean-up and disposal of areas previously used
for research, development and processing under this license."II In response to
this application, on August 5, 1969, the AEC issue~ License No. 37-0003008 to U.S. Radium for "[p]rocessing for distribution to authorized recipients.
Research and development as defined in 10 C.F.R. 30.4(q)."19 The AEC also
renewed the 02 license for the purposes requested in the application.2o
On January 25, 1979, the NRC issued Amendment No. 40 to the 02 license.
License conditions 13 and 14 of this license required U.S. Radium to submit a
status report of decontamination work for each period beginning on July I, as
specified in applications dated June 7, 1977, and October 23, 1978. Each such
report was due on the succeeding July 1. The incorporation of the October 23,
1978, letter into the license required U.S. Radium to take the actions listed on
the schedule enclosed with that letter.

14Ucense No. 37.ooooG-l00, May 16, 1962.
15Uceme No. 37.ooooG-07E, April 16, 1965.
16Ucense No. 37·0003().()9G,lll\Uary 13, 1966. Ucense C<X\dition 9 lpecified that "[P]unuant \0 Section 3251,
Title 10. Code of Federal. RegulatiCnl, Pan 32, !he licensee is lulhorized to manuf.= luminOUI dcvicc:s lpeclfied
in Condition No. 10 of Ibis license subject \0 !he conditiona and limitltiona oonuined herein and \0 distribute
lUeb dcvicc:s to penona gmerally licemed pursuant \0 Section 315, Tille 10, Code of Federal. Regulations, Pan
31, or equivalent provislCnl of !he regulatiCnl of any Agreement Stile."
17 Application for Byproduct Material Ucense, April2S. 1969.

"14.
I9Uccnso No. 37·0003()'()8. August S, 1969. The AEC issued Ibis license n!her than amending !he 02lic:ense at

u.s. Radium', request.

2OUcenso No. 37.ooooG-02, Ammdment No. 36.
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C.

Corporate Restructuring by Licensee United States Radium
Corporation

On May 14, 1980, United States Radium Corporation, a publicly held
corporation and NRC licensee, created USR Industries, Inc. (USR Industries).21
Concurrently. USR Industries created Industries Merger Co., Inc. As the
"Agreement and Plan of Merger" dated May 16, 1980 (Merger Plan)22 describes,
as of May 16, 1980, these three corporations held interests in each other as
follows: U.S. Radium,23 an NRC licensee since 1956, which then owned,
possessed, and operated the Bloomsburg faCility, owned all the outstanding stock
of USR Industries, Inc.24 In turn, USR Industries owned all the outstanding
stock of Industries Merger Co., Inc.2.5 All these corporations were Delaware
corporations. When U.S. Radium created USR Industries and Industries Merger
Company on May 14, 1980, the Board of Directors of U.S. Radium was identical
to that of USR Industries, and the same individual was Chairman of the Board of
all three companies.26 Moreover, neither USR Industries nor Industries Merger
Company owned any assets other than those of U.S. Radium. Both USR
Industries and Industries Merger Company were only nominally capitalizedP
As described in the Merger Plan, on execution of the plan, each share of
U.S. Radium (publicly held) would convert to a share of USR Industries. The
share of Industries Merger Company, Inc. (held by USR Industries) would
convert to shares of the "Surviving Corporation," i.e., the entity whose assets
comprised all of U.S. Radium's assets prior to May 14. 1980. Finally, all
shares of USR Industries outstanding prior to execution of the Merger Plan
(held by U.S. Radium) would be canceIled.28 In summary, U.S. Radium created
its wholly owned subsidiary USR Industries and USR Industries' wholly owned
subsidiary Industries Merger Company so that, on execution of the Merger Plan,
U.S. Radium's ownership of USR Industries would cease and U.S. Radium
would become a wholly owned subsidiary of USR Industries. In a sense the
parent corporation would become the child, and vice versa. The Board of
Directors of the former U.S. Radium would constitute the Board of Directors of
USR Industries after execution of the Merger Plan.29

21 American Stock Exchange. Inc•• Ulting Application No. 12145. dated August 21, 1980, at 1.
22 Agreement and Plan of Merger. dated May 16. 1980. Exhibit A to United Stalel Radium carpontion Proxy
Statcnentdated luly 11. 1980.
23 United States Radium Corporation (U.S. Radium) is denoted in Ihe Morga Plan as "USR.-

2414. In Ihe Morga Plan. USR Industries is denoted as ·'lndustries."
2.514. The Merger Plan denotes Industries Merger Co.• Inc.. as ~a Company.26 ASE Listing Applicatioo.lUpra. at 4; Proxy Statcnent, IIIpra. at 4-6; Merger Plan, Npra• • t A-7.
'E1 Proxy Stalcnent, ,upra• • t 1628 14.. Article n.•t A-3.
29 Lew:r dated luly 11. 1980. rran Ralph T. McE1venny.lr.• Otairman or Ihe Board and OtidExccutivc orficer
of U.s. Radium to the atockholders or U.s. Radium (accompanying proxy .tatcnent).
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As further described in the Proxy Statement dated July II, 1980, after the
merger U.S. Radium, as a wholly owned subsidiary of USR Industries, would
transfer all of its lines of business except for the safety lighting business to four
other wholly owned subsidiaries ofUSR Industries. The Proxy Statement names
these four companies as USR Chemical Products, Inc., USR Lighting Products,
Inc., USR Metals, Inc., and U.S. Natural Resources, Inc. 3O
On August 27, 1980, U.S. Radium, USR Industries, and Industries Merger
Company executed the Merger Plan.31 On execution of the Merger Plan, the
members of the boards of directors of U.S. Radium and USR Industries did not
change. The only assets that USR Industries acquired through execution of the
merger were assets of U.S. Radium before the merger.31
Subsequently, USR Industries reorganized the businesses of its now wholly
owned subsidiary, U.S. Radium, into five wholly owned subsidiaries, with the
safety lighting operations at Bloomsburg segregated from all other assets in a
company named U.S. Radium. On November 24, 1980, USR Industries changed
U.S. Radium'S name to Safety Light Corporation. On January 21, 1981, Safety
Light requested the NRC to change the name on its licenses to Safety Light.
Aside from this request. none of the corporations involved in these complicated
and extensive transactions informed the NRC of any of the above-described
transactions. That 1981 letter of notification to the NRC stated:
Dear Sir:
This is to advise you officially that, effective 24 November 1980, our Company name was
changed from United Slates Radium Corporation to Safety Ught Corporation.
Our facility location is the lame as before, with the exception that the mailing address has
been modified to specify our actual building, rather than the general plant site. Therefore,
in the future, kindly address aU correspondence to the following:
Safety Light Corporation
41S0-A Old Berwick Rd.
Bloomsburg, PA 17815
Our telephone number remains unchanged, as shown above.

Very truly yours,
SAFETY UGHT CORPORATION
Jack Miller
President

30 Proxy Statement, supra, at 15.
31 ASE Listing Application, supra, at 3.

31 Letter dated July 11, 1980, supra, at 2.
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On March 7, 1983, in response to Safety Light's January 21, 1981 request, the
NRC amended the licenses to change the name of the licensee from U.S. Radium
to Safety Light.33 When the NRC issued this amendment, the only information
that it had indicated that Safety Light was identical to U.S. Radium before the
1980 restructuring. The NRC then had no knowledge that U.S. Radium had
been a subsidiary of USR Industries, or that many of U.S. Radium's assets had
been transferred to the other USR companies.
On May 24, 1982, USR Industries sold its wholly owned subsidiary, Safety
Light, to three individuals.34 No corporation or individual involved with this
transaction requested or obtained the NRC's permission or approval to execute
this transaction. The NRC has never given its written consent to this transaction.
On April 20, 1988, the NRC issued a Demand for Information to U.S. Radium, USR Industries, Safety Light, and their subsidiaries and successor corporation.3~ Based on the information obtained through this Demand, the NRC
issued the March 16, 1989 Order.
D.

The NRC Has Jurisdiction Over the USR Companies

The beginning and the end of any analysis of NRC jurisdiction over parties
and alienability of licenses must rest upon the express statutory requirements
established by Congress in section 104 of the Atomic Energy AcL36 In mandatory
language entitled "Inalienability of Licenses," it provided that no license or rights
granted thereby shall be disposed of in any manner, unless the Commission shall

33 Amendment No. 42 to \he 02 license.
34 Letter dated November 11. 1983. Exhibit B to the -Memorandum of Law in Suppolt of the Motion of USR
Industries, Inc., USR IJghling, Inc., USR Ctemicals, Inc., USR Metals, Inc., and U.S. Natural Resources, Inc. to
Stay the Order Issued August 21, 1989," dated November 6, 1989. The November 11, 1983 1= provided in
pettinent pitt:
Gentlemen:
Safety IJght Corporation hIS been requested by rcprcaentativea of \he Region I Office of \he
U.SN.RC. to clarify \he following items:
1. AI previously mted in correspondence of 21 lanaI!)' 1981 and properly incorporated inID
.11 our existing licenses, effective 24 November 1980, our Company name WlS changed from
United States Radium Corporatim to Safety IJg)lt Cotporatim. There were no organizational
changes made due to \he name change.

2. On 24 May 1982, USR Industries, Inc., 2203 Timerloch Place, The Woodlands, TIC; finalized
the ..Ie of the stock of its wholly owned subsidiary Safety IJg)lt Corporation to • group of
CXcaltive officers of Safety IJg)lt Corporation.
The following individuals now own 100% or"lhc stock of Safety lJght Corporation:
lohn T. Miller - President
David 1. Watts - Vice President
Charles R White - Vice Pn:sident
~ NRC Demand far Infonnation, Apri120, 1988.
36 42 U.S.C. f 2234 (1982). Su our discuasim ofthcsc statutory and regulatory provisions in Section I.A, ('p. 12022.1IIPra.
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after securing full information. find that the transfer is in accordance with the
Atomic Energy Act. and shall give its consent in writing. None of these explicit
requirements has been met by any of the corporate parties of this proceeding at
any time.
The United States Radium Corporation was organized and chartered in
Delaware in 1917. It was issued a number of licenses and renewals dealing
with the use of byproduct or radioactive material starting Marth 16, 1956.37
Apparently for many years it engaged in business involving licensed and nonlicensed activities at its site in Bloomsburg, Pennsylvania.
Rather suddenly on May 14, 1980, the United States Radium Corporation
initiated a series of complicated and interrelated corporate restructuring actions
which fundamentally changed the form and status of this licensee.'· At that time
the United States Radium Corporation created its wholly owned subsidiary USR
Industries, and the latter's wholly owned subsidiary Industries Merger Company.
All three corporations had identical boards of directors, and the same individual
was chairman of the board None owned any assets except United States Radium
Corporation.
On the execution of the Merger Plan, United States Radium Corporation's
ownership of USR Industries would cease, and the parent corporation would
become the wholly owned subsidiary of USR Industries. The only assets
that USR Industries acquired through execution of the merger were the assets
of United States Radium Corporation before the merger. Subsequently, USR
Industries reorganized the businesses of its now wholly owned subsidiary United
States Radium Corporation, into five wholly owned subsidiaries, with the safety
lighting operations at Bloomsburg. Pennsylvania, segregated from all other assets
in a company named U.S. Radium." On November 24, 1980, USR Industries
changed the name of its former parent. the United States Radium Corporation,
to the Safety Light Corporation.
N~ne of this elaborate and complex corporntion restructuring was revealed
to the NRC, although very detailed disclosures were made to others.40 The only
communication to NRC was a letter dated January 21, 1981, stating that the
company name was changed from United States Radium Corporation to Safety
Light Corporation, but the facility location was the same.41 There was absolutely
no disclosure of the recent extensive corporate changes involving this NRC
licensee.

37 ~. Section LB. pp. 122-23,lIIPrtI.
3I~. Section I.e. pp. 124-26,1IIPfTI.
39 14., p. 125.
40 Listing Application to American Stock Exchange, August 21,1980 (Anacbment 2, Staff's Nov. 16, 1989 Brief);
Merger PlIII, May 16, 1980, Anacbment 4; Proxy Statement. July 11, 1980, Attachment 3.
41 Supra, p. 125.
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There was no notice given of the transfers of controlling interest in the stock
which could involve transfers of ownership and control of a license, requiring
NRC written consent. In short, there was not even an attempt to comply with
the mandatory requirements regarding "transfer of control of any license" upon
written consent by the NRC after securing full information."2 The statute requires
a full, fair disclosure to be made by licensees of actions involving the transfer
or control of licenses, so that the NRC can make an informed judgment whether
such actions are in accordance with the Atomic Energy Act. Clearly financial
and other considerations related to decontamination of the site of licensed nuclear
byproduct activities could and should be reviewed by the NRC in fulfilling its
statutory responsibilities. However, the NRC never had an opportunity to review
the effect of the significant changes in the licensed corporation because of the
nondisclosure of the facts by the parties to this proceedings. As a result of
noncompliance with the statutory requirements, the transfers of control of the
licenses by corporate restructuring were invalid as to the NRC which is obligated
by statute to disregard them.
On May 24, 1982, USR Industries sold 100% of its stock interest in its wholly
owned subsidiary, Safety Light Corporation, to three members of its operating
management. By letter dated November 23, 1983, Safety Light informed the
NRC that:
The following individuals now own 100% of the Stock of Safety Light Corporation:
John T. Miller - President
David J. Watts - Vice President
Charles R. White - Vice President

That letter to the NRC further stated:
As previously stated in correspondence of 21 January 1982 and properly incorporated into
all our existing licenses, effective 24 November 1980, our Company name was changed from
United States Radium Corporation to Safety Light Corporation. There were no organizational
changes made due to the name change."3

Once again there was no affirmative· disclosure of changes in 100% stock
ownership and transfer of control over licenses, and no written consent by the
NRC pursuant to the statutory mandate. The prohibitions against unapproved
transfers of control of licenses enacted by Congress cannot be ignored or avoided
by licensees or by the NRC itself. The attempted transfers of ownership and
control by the USR Companies were ineffective to eliminate NRC jurisdiction
over the succeeding entities because the transfers were in violation of statutory
"2 42 u.s.c. § 2234; 10 C.F.R. § 30.34(b)

43 Brief of USR Industries dated November 20, 1989, ExIu'bit B.
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requirements. The strong public policy established by Congress cannot be
defeated or eroded by using corporate forms to shield licensees from their
obligations to protect the public health and safety. USR Industries remain
responsible for decontaminating the Bloomsburg site under the licenses, and
the NRC has jurisdiction over them to comP,e1 compliance in this enforcement
proceeding.
The USR Companies have advanced a number of arguments in support of their
challenge to NRC jurisdiction over them in this proceeding. We have considered
tRese contentions and hold that they do not bar NRC jurisdiction. For example,
USR Companies argue that only ownership, not control, was transferred, and
that stock may regularly be bought and sold without NRC prior approval.""
Such arguments overlook the instant facts where massive transfers such as
100% of stock ownership are involved, and clearly control follows such deepseated restructuring. Fundamental changes in corporate structure, ownership,
and control are the same as attempted transfers or assignments of licensees.
Such ownership and control transfers apply to both the 1980 restructuring and
the 1982 sale of all the Safety Light stock to the three management individuals.
The validity of the Safety Light license, and the purposes for which NRC
issued IN-89-25 on March IS, 1989, are unaffected by the license transfers
attempted by changes of the licensees in this case.
.
The strong public policy enunciated by Congress in barring unapproved
transfers of control of licensees is contrOlling, and hence there can be no
avoidance of such mandatory requirements by NRC acquiescence,'" delays,46
laches or equitable estoppel,47 notification of SEC or its own shareholders,48
alleged business reasons as justification,49 spinoffs,so or the provisions of 10
C.F.R. Part 50.51

44USR Brief dlted Navanber~. 1989. II 13-lS.
451d. II 13.
461d. 1120.
~ Id. 114, 13-14.
48 1d. II 10-12.
491d. II 11.
so Id. II 11-12.
51 USR Industries Brief elated January 3.1990 119-12.
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Accordingly, we hereby deny the motions by USR Companies to dismiss for
lack of jurisdiction.
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Marshall E. Miller, Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland
January 29, 1990
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HOUSTON LIGHTING AND
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The Commission denies the motion of Mr. ] ohn Corder for a protective order
staying the enforcement of an administrative subpoena issued to him by the NRC
Staff in connection with his concerns and allegations regarding the South Texas
Project. The Commission believes that Mr. Corder is in a position to comply
with the subpoena, notwithstanding the pendency of an FOIA request he filed
with the NRC.

NRC:

ENFORCEMENT OF SUBPOENAS

ENERGY REORGANIZATION ACT:
AGREEMENTS

SECTION 210 SETTLEMENT

The NRC Staff's request that an alleger provide to it any concerns that the
alleger had not provided previously should not be construed as an invitation to
allow an alleger the opportunity to review all prior NRC Staff actions on his
previous concerns or allegations, or to pass judgment on the technical correctness
of the NRC Staff's actions. Rather, the purpose of the request is to give the
alleger the opportunity to express concerns to the Starr that he may have failed
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to furnish previously because of the existence of a settlement agreement, entered
into by the alleger and his former employer, which may have been read to restrict
the alleger from bringing his concerns to the agency.
NRC:

ENFORCEMENT OF SUBPOENAS

The Commission believes that an alleger need not await the processing of
a pending FOIA request regarding his previous concerns' and allegations in
order to comply with an administrative subpoena requesting that he provide the
NRC with information on whether he withheld safety concerns from the NRC,
developed new concerns since his termination of employment with the Licensee,
or has an interest in the manner in which his previously expressed concerns were
addressed.

ORDER
I.

INTRODUCTION

This matter is before the Commission on a motion by Mr. John Corder for a
protective order staying the enforcement of an administrative subpoena issued
by the NRC Staff on December 1, 1989. Mr. Corder asks that the Commission
stay the subpoena until the NRC has responded to a request under the Freedom
of Information Act ("FOIA") for all records "relevant to and/or generated in
connection with [his] concerns and allegations about the South Texas Project
("STP") from June 1986 to the present." FOIA Request (Sept. 28, 1989) at 1.
After due consideration, we deny the motion for protective order for the reasons
stated herein.
II.

FACTUAL BACKGROUND

In the spring of 1989, the NRC became aware of the possibility that settlement
agreements in several Department of Labor ("DOL") employment discrimination
cases might contain possible barriers to individuals bringing safety concerns to
the NRC. Accordingly, on April 27, 1989, the NRC's Executive Director of
Operations ("EDO"), issued a letter to all utilities, major architect-engineers,
nUclc.1r steam supply system vendors, fuel cycle facilities, and major materials
licensees, concerning provisions in selllcment or other agrecments that might
be interpreted to restrict a person or party from communicating safety concerns
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to the NRC. Among other actions, this letter requested those entities to identify
any such restrictive provisions in any settlement agreements to the NRC.
In response to thc EDO's letter, thc Bcchtel Corporation, Mr. Corder's
former employer, identified a scttlement agrcement between it and Mr. Corder
resolving an employment discrimination dispute under section 210 of the Energy
Reorganization Act as having potentially restrictive language. See In the
Matter of John A. Corder, 88-ERA-9 (Oct. 28, 1988). In turn, an NRC
Staff representative wrote Mr. Corder's attorney of record asking if Mr. Corder
had any "information concerning potential safety issues which have not been
provided to the NRC" and inviting him to bring any concerns that he might
have to the NRC's attention. See Letter from Dennis Crutchfield to Robert
T. Rice, Esq. (Sept. 5, 1989) (emphasis added). In the interim, Bechtel notified
Mr. Corder's attorney that "the seLllemcnt hlgrccment] does not prevent nor
should it discouragc" Mr. Corder from asserting any safety concerns and that hc
was free to bring "to the attention of the appropriate agencies any information
about nuclear power plant safety • . • ." See Letter from H. Roger McPike to
Robert T. Rice, Esq. (June 29, 1989) at 1-2.
In rcsponse, Mr. Corder - through new counsel - did not allege that he
had failed to provide information to the NRC. Instead, hc indicated that hc had
"concerns that he believcs the NRC has not evaluated" and sought to impose
"terms" or "conditions" on his presentation of such information to the NRC.
See Letter from Billie P. Garde, Esq., to Dennis Crutchfield (Sept. 28, 1989).
Among those "terms" was a request that the Staff subpoena Mr. Corder "to
protect him from a potential brcach of contract action by Bechtel for violating
the terms of his settlement," id. at 2, notwithstanding Bechtel's June 29th letter.
On the same day, Mr. Corder'S counsel filed the FOIA request noted above.
Negotiations between the parties continued until December I, 1989, when the
Staff issued the subpoena now before us. The subpoena called for Mr. Corder'S
appearance on December 19, 1989, at a location near his residence. On
December II, 1989, Mr. Corder filed a motion seeking (1) to modify the
subpoena making it returnable at another location and (2) to delay thc subpoena
until after the Staff had responded to his ForA request. Subsequent negotiations
have resolved the first issue, the location of the interview. Accordingly, the
parties agree that this issuc is now moot The NRC Staff has responded to the
motion for protective order and Mr. Corder has filed a reply.
Briefly, Mr. Corder alleges that he has provided information to the NRC Staff
on numerous occasions and that he "has no way of knowing without reviewing
documents in possession of the NRC staff [sic] what issues were recorded by the
NRC for inspection or investigation and what became of those issues." Reply
at 4. He also alleges that he "is not satisfied that the issues he raised which
have been previously cvaluated by the Staff and apparently closed were even
understood . . . •" Id. at 4-5. Finally, he alleges that he cannot be expected to
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remember all the "specific details that have been previously provided to the Staff
with any degree of accuracy or reliability" regarding the South Texas Project.
[d. at 5. For all those reasons, Mr. Corder seeks to delay responding to the
subpoena until after he receives and reviews the response to his FOIA request.
According to both Mr. Corder's Motion and his Reply, the NRC's FOIA
Offices have responded to his request by ~lsking that he pay the necessary scarch
and copying fees .. See 10 C.P.R. §§ 9.37-9.40. Mr. Corder also alleges Utat on
December 11, 1989, he filed a request for a waiver of fees, 10 C.F.R. § 9.40,
and that he filed a second FOIA request which he hopes will be exempt from
the fee requirement.

III.

ANALYSIS

Mr. Corder apparently confuses the purpose of the invitation issued to him
on September 5 by the Staff. The purpose of the invitation was not to allow him
the opportunity to review all prior NRC Staff actions on his previous concerns
or allegations and to pass judgment on the technical correctness of the NRC
Staff's actions. Instead, the purpose was to give him the opportunity to present
any concerns to the Staff which he had not previously provided to the NRC.
In sum, the Staff's request did not involve Mr. Corder's previously expressed
concerns but was simply an opportunity for Mr. Corder to express concerns that
he may have failed to furnish previously because of the existence of a settlement
agreement that might have been rcad to restrict such communications.
Lest there be any doubt, the NRC Staff will listen to any concerns Mr. Corder
wishes to express - whether they be concerns he withheld from the NRC,
concerns he has developed over the years since his termination with Bechtel,
or concerns he simply suspects may not have been adequately addressed. But
independent of his FOIA request, Mr. Corder should be in a position to know
whether he withheld concerns from the NRC, developed new concerns since his
termination with Bechtel, or has an interest in the manner in which his previously
expressed concerns were addressed. NRC records arc not necessary for any of
those purposes. Accordingly, we see no reason to delay Mr. Corder's compliance
with the subpoena. We see no legal obstacle to Mr. Corder's presenting any
safety concerns to the NRC at this time and we emphasize the need for the
communication of safety concerns without delay. If Mr. Corder wishes to
communicate other concerns or information after his FOIA request has been
processed, he is welcome to do so.
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IV.

CONCLUSION

For the foregoing reasons, the motion for protective order is denied.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 8th day of February 1990.
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PUBLIC SERVICE COMPANY OF
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(Seabrook Station, Units 1
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February 26, 1990

The Appeal Board denies an intervenor's motion to reopen a portion of the
record in the operating license proceeding involving the Scabrook nuclear power
facility as untimely and because it does not present an "exceptionally grave
issue," within the meaning of 10 C.F.R. § 2.734(a)(I).

RULES OF PRACTICE:

MOTIONS TO REOPEN RECORD

The Commission's Rules of Practice explicitly require the denial of an
untimely motion to reopen a record unless the motion presents "an exceptionally
grave issue." 10 C.F.R. § 2.734(a)(I).
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RULES OF PRACTICE: MOTIONS TO REOPEN RECORD;
MULTIPLE BOARD PROCEEDINGS
Where two licensing boards were considering different aspects of an emergency response alert and notification system, pendency of reopening motion
before one licensing board based on a particular event does not excuse delay of
three months in filing a motion to reopen before the second board based on the
same event because the first board could not assess the impact of that event upon
those matters that were within the jurisdiction of the ·second board. C[. Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-902, 28
NRC 423, 429 (licensing board can dismiss a party from only the part of the
proceeding within that board's purview), review declined, CLI-88-11, 28 NRC
603 (1988). This being so, there was no potential for "the dual litigation of
the same issue with possibly inconsistent results." Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-916, 29 NRC 434, 439
(1989).

APPEARANCES
Leslie B. Greer, Boston, Massachusetts, for the intervenor James M. Shannon,
Attorney General of Massachusetts.
Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck, and Jeffrey
P. Trout, Boston, Massachusetts, for the applicants Public Service Co. of
New Hampshire, et al.
Lisa B. Clark for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
Before us is the February I, 1990 motion of the intervenor Attorney General
of Massachusetts to reopen a portion of the record in this operating license
proceeding involving the Seabrook nuclear power facility. The motion is
founded upon a development said to have affected the adequacy of a segment
of the alert and notification system for the Massachusetts communities within
the plume exposure pathway emergency planning zone (EPZ) for the Seabrook
facility. That development was the decision of radio station WCGY to repudiate
a previous Jetter of agreement calling for the station's participation in the alert
and notification system. That decision was memorialized in an October 20,
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1989 letter from a station official to the applicants, a copy of which was sent to
counsel for the Attorney General.'
The Commission's Rules of Practice explicitly require the denial of an
untimely motion to reopen a record unless the motion presents "an exceptionally
grave issue.''2 In this instance, there can be little doubt that the motion is
untimely. It is equally clear that the motion does not present an "exceptionally
grave" issue. Accordingly, we agree with the applicants and the NRC staff that
it must be denied.
A.

Timeliness

1. Issues pertaining to the alert and notification system for Massachusetts
communities were put before two separate Licensing Boards, one chaired by
Judge Bloch and the other by Judge Smith. fur its part. the Bloch Board was
assigned the question of the efficacy of that portion of the system involving
the applicants' proposal to use vehicles upon which sirens would be mounted
(referred to as the VANS proposal). In a June 23, 1989 decision, that Board
upheld the VANS proposal. In the course of doing so, the Bloch Board took
note of the Emergency Broadcast System (EBS) component of the overall alert
and notification system.3
.The Smith Board's role in the alert and notification sphere was considerably
broader than that of the Bloch Board. Its jurisdiction extended to all matters
in that sphere other than the VANS issue specifically assigned to the Bloch
Board. In this connection, on November 9 and 22, 1989, the Attorney General
(in conjunction with other intervenors) filed reopening motions with the Smith
Board. Those motions were based upon the WCGY repudiation action and
requested the reopening of the record before the Smith Board to allow the
introduction of a new contention addressed to the repudiation. According to the
intervenors, the repudiation brought into question the adequacy of the overall
emergency response plan for the Massachusetts portion of the EPZ. On January
8, 1990, the Smith Board denied the motions on a variety of grounds.4 That
denial is now on appeal.
2. The Attorney General's motion to us seeks to reopen the record before
the Bloch Board. Its theory is that that Board's decision last June was vitiated
by the WCGY repudiation because the decision took into account an EBS for

1 See letter from Iohn F. Bassett to B. Boyd. Ir. (Oct. 20. 1989). appended to the Attorney General', February I
motion IS Exhibit C to Attachment F of Exhibit 2
210 C.P.R. § 2734(.)(1).
3LDP.89.17. 29 NRC 519. 5J2-J4 (1989). appeal pelldillg.
4LDP·9()'I, 31 NRC 19 (1990). appeal PUII!illg.

139

the Massachusetts portion of the EPZ in concluding that the applicants' VANS
proposal was acceptable.
Assuming the validity of that theory, the Attorney General should have raised
it promptly upon learning of the WCGY action taken in October - rather than
more than three months thereafter. The Attorney General attempts to justify
the delay on the ground of the pendency of the reopening motion filed with the
Smith Board, which rested upon the same event. That explanation will not do.
lt overlooks the fact that the Smith Board obviously could not decide whether
the WCGY action had any impact (let alone the dire effect now suggested by the
Attorney General) upon the Bloch Board's conclusion respecting the adequacy
of the VANS proposal. Only the Bloch Board, or this Board or the Commission
on appellate review, is in a position to pass judgment on that matter.s
Indeed, the Attorney General himself appears implicitly to acknowledge the
line of separation existing between the jurisdiction of the two Licensing Boards.
But for that separation, there would have heen no need for him to file the
February 1 motion in light of his then (and still) pending appeal from the Smith
Board's denial of the motion filed with that Board.
B.

Exceptionally Grave Issue

The motion at hand fails to raise such an "exceptionally grave issue" that we
would be free to ignore its manifest untimeliness. We are unpersuaded from a
reading of the Bloch Board's June 1989 decision on the VANS proposal that its
approval of that proposal hinged to any significant extent on the participation
of WCGY. On this score, it is noteworthy that the principal EBS relied upon
by the applicants for the Massachusetts communities does not include WCGY
but, rather, employs two stations (y/HAV and WLYT) with which the applicants
have a contractual arrangement. 6
It may not necessarily follow that the WCGY repudiation is irrelevant to
the issue of the overall adequacy of the emergency response plan for the
Massachusetts EPZ. As earlier noted, the Attorney General is secking our
consideration of that matter on his appeal from the Smith Board's denial of the
5 C{. Long /51and lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAD-902. 28 NRC 423,429 (licensing
board can dismiss a party Crom only the part oC the proceeding within that board's purview), ,evi~ declined,
CLI-88-II, 28 NRC 603 (1988). This being so,there was no potential here for "the dual litigation of the same
issue with possibly inconsistent results." Su ALAB-916, 29l1.'RC 434, 439 (1989).
6Su Attachment A to Exhibit I oCExhibit 4 appended to the Attorney General', February 1 motion. In light of
Ihis consideration, it appears of no present moment whether there is an existing Commonwealth of Massachusetts
(Le., state) EBS for Seabrook. Thus, we need not concern ourselves here with the Attorney General's reliance
on the ract that WCGY's repudiation of its letter of agrcanent calling for participation in the Seabrook alert and
notification system rested (at least in part) on that station's conclusion that no such EBS is now in existence.
r"Or III that appears, the Attorney General did not make I timely challenge before the Bloch Board to the ability
of WHAV and WLYI', under their contnctual amngement with the applicants, to provide the necessary radio
notification.
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reopening motion filed with that Board. Such consideration is not foreclosed by
our ruling here, which is simply that the section 2.734 requirements have not
been met insofar as the Bloch Board's decision in LBP-89-17 is concerned.
The Attorney General's February I, 1990 reopening motion is denied.
It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
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SAFETY LIGHT CORPORATION, et al.
(Bloomsburg Site Decontamination)

February B, 1990

The Licensing Board reconsiders and modifies its prior stay pendente lite
of the immediate effectiveness of one of two Staff enforcement orders. The
Staff order in question required the parties to begin monthly paymcnts into a
fund intended to defmy the costs of a site characterization study, and made the
monies in that fund immediatcly available for expenditure. In modifying its
prior stay, the Licensing Board permits the requirement of payment to become
immediately effective but stays any expenditure of such funds pending further
order of the Board.

RULES OF PRACTICE:

STAY OF AGENCY ACTION (CRITERIA)

The four-factor test was codified by the Commission with regard to requests
for stays of immediately effective decisions in 10 C.F.R. § 2.788. Although the
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regulation does not explicitly apply to decontamination enforcement orders, it
. is logical to apply those well-recognized standards in considering the equitable
remedy of a stay of such orders.

RULES OF PRACTICE:

STAY OF AGENCY ACTION (CRITERIA)

In a decontamination enforcement proceeding, the public interest is the
most important consideration. This factor argues against a stay where the
documenL<uy record tends to establish that it is in the public interest for prompt
action to be taken to require corporations and others responsible for polluting a
site with nuclear contamination to clean up the site.

ORDER
(Reconsidering and Modifying Stay Pendente Lite of Immediate
Effectiveness Orders of March and August 1989)
On November 22, 1989, this Board issued an Order that converted our
temporary. stay of the immediate effectiveness of the Staff's Order of August
21, 1989, to a stay pendente lite. Our Order also directed USR Industries to
file a statement within 30 days describing its plan to fund the costs of (1) site
characterization and (2) decontamination of the Bloomsburg site if the Board
should conclude that USR Industries and/or its subsidiaries are legally liable for
such costs. That statement was to include the sources of the funds, indicating
what percentage of a sum equal to one-half of the necessary site characterization
funds set out in the Director's Order Modifying Licenses (Effective Immediately)
of August 21, 1989, would be derived from (a) proceeds of insurance policies,
(b) current cash accounts not otherwise legally committed, and (c) noncash
assets.
At a prehcaring conference held on November 29, 1989, the Staff requested_
the Licensing Board to issue a memorandum discussing its application of the
Virginia Petroleum Jobbers criteria to the facts of this proceeding.1 By an Order
dated December I, 1989, the Board clarified that its November 22, 1989 Order
imposed a stay pendente Ute of both the March 16 and August 21 Orders,
and that the stay included the Safety Light Corporation (SLC) as well as USR
Industries.
USR Industries submitted the funding information directed by this Board
in its November 22 Order by means of a lelter from counsel dated December
21, 1989. That letter stated that there was no funding plan because "USR
1 Tr. 120-21.
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Industries maintains that the NRC lacks regulatory jurisdiction over it, and
considering the current uncertainties regarding available insurance proceeds and
USR Industries' patently inadequate financial resources in the absence of such
insurance. . • USR Industries currently does not have a plan to fund the costs
of site characterization, much less the costs of site decontamination. Obviously,
if, in the final analysis, USR Industries is held liable for characterization and
cleanup of the Bloomsburg site, it will have no choice other than to seek
protection under the bankruptcy statutes."
The Board on January 29, 1990, entered an Order denying the motions of
USR Industries to dismiss the NRC orders of March 16 and August 21, 1989,
for lack of jurisdiction over those parties. The March Order2 required all of
the named parties to prepare plans for site characterization and decontamination
of the Bloomsburg, Pennsylvania site, and to specify that amount of funds that
each party would provide for implementation of the plan. The August Order3
stated that the
Corporations' failure to provide assurance of adequate funding to complete implementation
of a satisfactory site characterization plan, the uncertainty regarding the nature and extent
of contamination at the Bloomsburg facility, and the statements made by the Corporations'
principal officers as to the limited financial resources available for site characterization let
alone decontamination. demonstrate that additional actions are immediately needed to protect
public health and safety by assuring that sufficient resources are made available by the
Corporations to initiate and complete the site characterization and take necessary immediate
remedial action for any significant health and safety problems. .

The August Order further directed USR Industries and SLC to establish a trust
fund into which specified sums were to be deposited monthly from October 2,
1989, to September 4, 1990. These monUlly deposits would total $1,000,000,
and the USR Industries were to be joinUy and severally responsible for satisfying
the payment schedule thus established. Disbursements couId be made from
the trust funds to designated contractors to implement an NRC-approved plan
to characterize the type and extent of the radioactive contamination at the
Bloomsburg facility, and to take immediate remedial action at any time such
action was necessary.4 Both the March Order and the August Order were made
"Effecti ve Immediately."
The Board's Order of January 29, 1990, found that the NRC has jurisdiction
over the parties as a result of their unauthorized transfers of control of licenses
dealing with the use of byproduct or radioactive material. Section 184 of
the Atomic Energy Act of 19545 provides that no license or right to utilize
l54 Fed. Reg. 12,035 (Mar. 23, 1989).
354 Fed. Reg. 36.070 (Aug. 21, 1989).
4 14. It 36.079-80.
542 U.S.C. 12234 (1982). Su also 10 CoF.R. §30.34(b).
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special nuclear material, shall be transferred, assigned or disposed of in any
manner, unless the Commission shall after securing full information, find that
the transfer is in accordance with the Atomic Energy Act, and shall give its
consent in writing. None of these expiicit, mandatory statutory requirements was
met at any time by any of the corporate parties to this enforcement proceeding.
Accordingly, the NRC could disregard the "series of complicated and interrelated
corporate restructuring actions which fundamentally changed the form and status
of this license."6 The transfers of control of the licenses, by the fundamental and
undisclosed restructuring of the corporate licensee, were invalid under section
184, supra, and should be disregarded by the NRC, which has jurisdiction over
the corporate parties.'
This Order is intended to respond to the Staff's request for a discussion of the
Board's reasons for granting a stay of the immediate effectiveness of the March
and August Orders. However, there have been various changes of circumstances
which have modified our conclusions regarding the previous stay pendente lite
of the NRC Orders.' Accordingly, the Staff's request will be treated as a motion
for reconsideration of the stay order.
Briefs and memoranda of law filed by counsel for both USR Industries and
the NRC Staff have stated that this Board has the power and authority to stay the
immediate effectiveness of such orders.' We concur in those conclusions. We
also agree that in considering a stay a determination should be made regarding
the four factors stated in Virginia Petroleum Jobbers.tO The Commission has
codified the tests for consideration of stays of the immediate effectiveness of
initial decisions regarding construction permits or operating licenses, issued
under the provisions of 10 C.F.R. § 2.764,
The four factors test was codified by the Commission with regard to requests
for stays of such immediately effective decisions, in 10 C.F.R. § 2.788. Although
the latter regulation does not explicitly apply to enforcement orders such as are
involved in the instant proceeding, it is logical to apply those well-recognized
standards in considering the equitable remedy of a stay sought herein. The
factors to be considered by the Board under § 2.788(e) are:
(1) Whelher Ihe moving parly has made a strong showing that it is likely to prevail on
Ihe merits;
(2) Whelher the parly will be irreparably injured unless a stay is granted;
(3) Whelher the granting of a stay would harm other parties; and
(4) Where Ihe public interest lies.
6 Order Denying Motions 10 Dismiss NRC Orden Issued March 16, 1989, and August 21,1989, for Lack of
Jurisdiction, at 19·20.
'
, Id. at 21·22,
8 licensing Board Order issued November 22. 1989.
'Briefs by both parties filed November 6,1989, and StalT', Response of November 16,1989.
10 Virginia P~/rol~um Jobb~n Au',. Y. F~deral Power Commissio,.. 259 F.2d 921,925 (D.c. Cir. 19S8).
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The first factor to be weighed is whether the moving party has made a strong
showing that it is likely to prevail on the merits. By 'reason of our holding on the
issue of jurisdiction in our January 29, 1990 Order, this factor is strongly against
the movant. USR Industries. The entire record to date including numerous
undisputed documents was reviewed in detail by the Board. Coupled with the
mandatory but unfulfilled requirements of section 184 of ·the Atomic Energy
Act, supra, it is not likely that USR Industries will prevail on the merits of this
issue.
The second factor considers whether the moving party will be irreparably
injured unless a stay is granted. USR Industries alleges that it does not have the
financial means to comply with the August Order, and that the "result of that
order is likely bankruptcy."ll However, the fact that the company is in financial
difficulty formed part of the very reason that the August Order was made
immediately effective. It secms logical that NRC concern over the financial
ability of USR Industries to meet its site decontamination responsibilities
would cut against a stay. Any delay in setting aside funds monthly for site
characterization could also result in this company's ultimate failure to discharge.
its site decontamination obligations.
The Staff challenges the showing of a likely bankruptcy by citing a verified
letter from the Chairman and President of USR Industries stating that the
companies had a consolidated worth of $1.6 million.lZ That letter further
stated that USR Industries was planning on completing a sale of interests in a
limited partnership which owns a small commercial office building in Houston,
Texas, "so as to provide immediate corporate liquidity."13 It disclosed that
five primary insurance companies had previously "provided assistance of over
$2,000,000 pursuant to a Defense Agreement executed in 1985, between such
insurers, Safety Light and These Respondents."14 Finally, the President of USR
Industries stated that "[w]hile very small, These Respondents provide meaningful
employment in a rural area of Pennsylvania, and are operating profitably on a
monthly cash flow basis (before legal fees)."ls
Since the alleged facts concerning the financial condition of USR Industries
are in controversy, the Board cannot make findings on the present record. Such
findings must await the evidentiary hearing in June 1990 to the extent that those
issues may be relevant and material. However, on principle we note that in

"USR Industries Drief of November 6.1989, at 20.
I2.LeUet dated September 19. 1989. from Ralph T. McElvcnny, Ir.• President, to Willilm T. Russell, Regional
Administrator. NRC Region I, It 4 (Aulch. 9, slier Drief dated November 16, 1989).

13M. It 2.
14M.
15M. It 3.
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its various filings USR Industries has frequently raised the specter of incipient
bankruptcy.16
If these thrcats of bankruptcy proceedings arc merely tactical efforts to avoid
the deposit of funds as ordered, then the short answer is that the NRC should not
. permit itself to be coerced thereby. On the other hand, if the financial condition
of the company amounts to insolvency in the bankruptcy sense; then possibly the
sooner the better as far as filing for bankruptcy is concerned either in a Chapter
11 reorganization or a liquidation proceeding. The record made by the company
indicates that several million dollars were raised some years ago for litigation,
but apparently none was spent for site characterization of decontaminationP
The company has resumed the present litigation with its resultant expenses but
has failed or refused to make monthly payments for decontamination purposes.
The second factor weighs against the stay requested by the moving party.
The third factor considers whether granting a stay would harm other parties.
The Staff contends that soil, groundwater, and buildings on the Bloomsburg
site are contaminated with various radioactive materials, and that latent site
conditions may affect public health and safety. The Board views this factor as,
in effect, coalesced with the fourth element discussed next The Staff does not
have nor does it plead an interest other than the public interest We treat that
interest infra.
The fourth factor concerns where the public interest lies. In a decontamination enforcement proceeding such as this, the public interest is the most important consideration. The present documentary record tends to establish for the
purpose of considering a stay motion that it is in the public interest for prompt
action to be taken to require corporations and others responsible for polluting a
site with nuclear contamination to clean up the site. It appears in this case that
continued delays will make ultimate decontamination efforts more difficult and
more expensive. The companies here involved claim to be losing money, and
litigation certainly contributes significantly to that result. By the time a decision
on the merits has bccn made afler a hearing and potential appeals, there may be
no money left for any site decontamination,18 which is greatly contrary to the
public interest
The Board finds that upon weighing the four factors stated in Virginia
Pelroleum Jobbers, the motions to stay the immediate effectiveness of the NRC
March and August 1989 Orders should be denied. However, we further find that
all funds that are deposited by the USR Industries should be paid into an escrow
fund but not be disbursed or committed until the evidentiary hearings requested
16USR Industries' Drief filed November 6, 1989, at 20; Drief of November 20. 1989. at 4 n.4; and December 21.
1989 Letter from counsel of USR Industries to the Doard at 2.
11 Su note 12. supra.
18 We note t1at counsel for the Safety Light Corporation (SLC) has withdrawn her appearance in this proceeding
on January 4, 1990, and no substitute appearance has been filed.
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in these proceedings have been concluded and appropriate orders issued by the
Board.
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Marshall E. Miller, Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland
February 8, 1990
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
John H Frye, III, Chairman
Dr. James H. Carpenter
Dr. Jerry R. Kline

In the Matter of

Docket No. 40·2061-ML
(ASLBP No. 83-495-01-ML)

KERR-McGEE CHEMICAL
CORPORATION
(West Chicago Rare Earths
Facility)

February 13, 1990

This Initial Decision directs Staff to issue a license amendment to KerrMcGee Chemical Corporation which will permit it to dispose of certain thorium
mill tailings in an engineered disposal cell to be constructed on its West Chicago,
Illinois site. It follows LBP-89-35, 30 NRC 677 (1989), in which certain issues
were resolved in Kerr-McGcc's favor on cross-motions for summary disposition,
and certain other limited issues were set down for hearing.
In this Initial Decision, the Licensing Board inte.rprets Criterion 1 to 10
C.F.R. Part 40, Appendix A, finds facts following a hearing on those limited
issues, and decides a motion for summary disposition of all other issues
remaining to be decided. The Licensing Board concludes that Kerr-MeGee's
proposed disposal cell satisfies the requirements of 10 C.F.R. Part 40, Appendix
A, by wide margins and that there is a high degrcc of assurance that no significant
contamination will occur as a result of the disposal of the West Chicago mill
tailings in it
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10 C.F.R. PART 40, APPENDIX A, CRITERION 1:
OF GOALS

OPTIMIZATION

Criterion 1 requires that the goals of remoteness from population and hydrologic factors must be optimized in choosing among alternative mill tailings
disposal sites.

10 C.F.R. PART 40, APPENDIX A, INTRODUCTION:
IN APPLYING CRITERIA

FLEXInILITY

The Introduction to Appendix A provides that consideration must be given
to economic factors in choosing among alternatives and permits applicants to
propose alternatives to specific requirements. These provisions dictate that the
Appendix A criteria must be applied flexibly with due consideration of the costs
of achieving certain benefits under the criteria.

10 C.F.R. PART 40, APPENDIX A, CRITERION 1:
OF GOALS

OPTIMIZATION

Where the evidence supports the conclusion that the proposed disposal
cell will have only a negligible impact on groundwater quality, there is no
justification for incurring the expense of disposing of the mill tailings at another
site where the impact on groundwater might be less.

10 C.F.R. PART 40, APPENDIX A:
SUPPORTING PREDICTIONS

NATURE OF ANALYSES

Analyses of disposal cell behavior must have an appropriate degree of
conservatism. They should permit realistic predictions of the impact of the
proposed disposal cell which, to the extent they err, overstate that impact.
However, they should not be so conservative as to be misleading, overstating that
impact to the extent of calling the feasibility of the proposed cell into question.

INITIAL DECISION
(Ruling on All Remaining Issues)

INTRODUCTION
Kerr-McGee seeks an amendment to its license for the West Chicago Rare
Earths Facility that would authorize Kerr-McGee to permanently stabilize wastes
arising from that facility's operations in an onsite disposal cell.
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Operations at the facility were commenced in 1932 by the Lindsay Light and
Chemical Company. The Lindsay Company was merged into The American
Potash & Chemical Company in 1958, and American Potash merged into KerrMcGee in 1967. In 1973, Kerr-McGee closed the West Chicago facility, and no
production operations have been conducted at the facility since that time.
The facility produced rare earth compounds and thorium. Kerr-McGee
believes that the waste remaining at the site following operations is section
lle(2) byproduct materia!.l 42 U.S.C. § 2014(e)(2) (1982). Roughly 376,400
cubic meters of materials at the facility or in the West Chicago environs must
be stabilized. Staff points out that of this amount, 81,900 cubic meters is
considered source material and may be the responsibility of the State of Illinois,
citing CLI-88-6, 28 NRC 75 (1988).2 Illinois points out that some of the waste at
the facility and in the West Chicago environs is the subject of a proceeding now
before the U.S. Court of Appeals for thc District of Columbia Circuit and that,
as a result, that waste may bc classified either as § II(c)(2) byproduct material
or as source materia!.3
Kerr-McGee submitted a Stabilization Plan in support of its license amendment application in 1979. In 1986, Kerr-McGee submitted a twelve-volume
Engineering Report4 Thc Engineering Report, which fills twenty binders, provides detailed information about thc West Chicago site, and the design and
performance of the proposed disposal cell. Kerr-McGec's application is being
processed under Title II of the Uranium Mill Tailings and Radiation Control
Act of 1978.
The NRC Staff issued a Final Environmental Statement ("FES") relating to
the Kerr-McGee application in 1983.5 In thc FES, Staff concluded that onsitc
storage for a period of years, rather than permanent disposal, was appropriate
and should be approved.
Illinois requested a hcaring on Kerr-McGce's application and Staff's proposed action on it set forth in the FES. Illinois argued that the issue of permanent
onsite disposal must bc considered and rejected.
In response to Illinois' argument, wc required Staff to consider whether
permanent onsite disposal should be authorized, circulate its conclusions for
public comment, and preparc a Supplement.'\l Final Environmental Statement

1 Kerr-McGee's Proposed Findings. ~ 3.
2 Staff's Proposed FIndings. ~ 3.
3lllinois' Proposed FIndings, ~ 3.
4 Kerr-McGee OIcmical Cmp.• West Chicago Project Engineering Report (April 1986) (hereinafler "Engineering
Rcpon'').
5 NUREG-0904. "F"1I1a1 Enviraunenta1 Statement Related to the Decommissioning of the Rare Earths Facility.
West OIicago, lliinois" (May 1983).
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("SFES")6 which considered that issue. LBP-84-42, 20 NRC 1296 (1984),
reconsideration denied. LBP-85-3, 21 NRC 244 (1985).
Illinois, the City of West Chicago ("City"), and others commented. SFES,
Appendix H. After considering the comments, Staff found in the SFES that
the Kerr-McGee proposal is the "preferred course of action" with regard to the
stabilization of the wastes arising from facility operations. SFES at 1-20.
After its issuance, the parties were afforded an opportunity to submit additional contentions based on the SFES. Illinois submitted additional contentions
outlining its continuing objections to the Kerr-McGee plan. Many of these were
admitted' and considered by us, either in our earlier ruling on Kerr-MeGee's
and Illinois' motions for summary disposition,8 or in this Initial Decision.
Following the admission of the contentions, Staff advised us of a thenpending U.S. Environmental Protection Agency review of the SFES. Illinois
subsequently advised us of certain specific EPA concerns. On August 24, 1989,
we issued a Memorandum and Order calling for the parties to address five
questions concerning the impact of this review. These questions sought the
parties' views as to how EPA's concerns might impact the admitted contentions
and, in the event they did impact the contentions, how those concerns should be
taken into account. We also sought briefing on the extent of EPA's jurisdiction
over Kerr-McGee's application, whether any EPA approvals are nccded before
the Staff's preferred alternative could be implemented, and whether NRC is
subject to the provisions of 40 C.F.R. Part 1504, related to the resolution of
interagency disagreements.
Illinois found a nexus betwccn most of the EPA concerns and its own admitted
contentions while the Staff and Applicant find the relationship remote. However,
Staff and Applicant argue that none of EPA's concerns have a direct impact on
the case unless the Board wishes to adopt them as issues to be addressed by
all parties. Similarly, Illinois finds no direct impact but suggests amending its
contentions to encompass EPA concerns or having the board adopt the concerns
as its contentions.9

6 NUREG-0904, Supp. No. I, "Supplement to the Final Environmental Statement Related to the Dccanmissioning
of the Rare Earths Facility, West Oticago, lllinois" (April 1989).
'Su LDP-89-16, 29 NRC 508 (1989).
8 Su LDP-89-3S, 30 NRC 677 (1989).
9 nlinois states that EPA has tegulatory authority to review the proposed ICtion under section 309 of the Clean
Air Act, 42 U.S.c. § 7609. However, Starf assertS that EPA pcnniued iLS time for bringing iLS Clean Air Act
concerns to CEQ under 40 C.F.R. Part 1504 to expite so that the impact of I differing Igency opinion is not an
issue.
Kerr-McGee states that no Ipprovals Ot permits fot !his project lte n:qui=! from EPA and no Ipplicltions
have been submiucd to EPA. Staff Igrees that no EPA pcrmiLS ate requited. Illinois assertS that permits are
requited under the Clean Air Act because the proposed action constitutes I modification of In existing source
of a hazardous air pollutant. The State also assertS that an NPDES pennit is requited but concedes that !his is
issued by the Illinois Environmental Protection Agency. EPA did not assert jurisdiction over Iny pcrmiLS in iLS
commenLS on the SFES.
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We conclude that EPA's concerns constitute comments on the SFES which
have no direct impact on the admitted contentions. Accordingly these concerns
need not be considered in this proceeding.
In proffering its new contentions, Illinois represented that many of them could
be decided on briefs. As a result, we directed Illinois to move for summary
disposition on those contentions which we had admitted, or indicate why it
could not do SO.IO On July 31, Illinois filed a motion for summary disposition of
most of its newly admilled contentions. Then, on August 22, Kerr-McGee also
filed a motion seeking summary disposition of all of Illinois' newly admitted
contentions, as well as many of its previously admitted contentions, omitting
only some portions of Contention 2. In LBP-89-35, supra, we resolved all of
the contentions that were the subject of those motions in Kerr-McGee's favor
save two, Contentions 4(a) and 3(g)(2).H These two contentions were the subject
of a hearing held in Chicago, Illinois, on December 14 and 15, 1989. In this
Initial Decision, we resolve those issues in Kerr-McGee's favor.
On December 22,1989. Kerr-McGee moved for summary disposition of those
portions of Contention 2 that remained to be resolved. In this Initial Decision,
we also resolve this motion in Kerr-McGcc's favor. That action disposes of the
last of the admitted contentions in this procccding. ConsequenLly, we direct Staff
to issue a license amendment permitting onsite disposal of the West Chicago
mill tailings.
THE HEARING ON CONTENTIONS 4(a) AND 3(g)(2)
Background
These two contentions were the subject of an unpublished Memorandum
and Order of November 14, 1989. In it, we denied the motions for summary
disposition on Contentions 4(a) and 3(g)(2) and required the parties to prepare
and submit testimony concerning certain limited issues relating to the impacts
of Kerr-MeGee's proposed disposal cell on groundwater. 12 While we fully set
forth our reasoning for the denial of the motion for summary disposition of
Contention 3(g)(2) in the November 14 Memorandum and Order, we indicated
that we would give our reasoning with respect to Contention 4(a) following the
hearing on those limited issues. We do so here.

10Ste LDP.89.16, 29 NRC at SIS.
11 In one instance, concerning Cootentioo 4(C), we agreed with Illinois that CriteriM 7A of 10 C.F.R. Part 40,
Appendix A. requires thlt KelT·McGcc install a so-called detection monitoring system when the tailings are placed
in the disposal celL S•• LDP-89-3S, 30 NRC at 691-92. However, this ruling docs not challenge the acceptability
under Appendix A of Kerr-McGcc', proposal and thus docs not stand IS a barrier to the grant of the license
amendment Kerr· McGee scclcs.
12 We added two issues to be so addressed in an unpublished Memorandum and Order of November 20.
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Contention 4(a) asserts that Staff has misapplied Criterion I, which states that
the general goal of siting and design decisions is permanent isolation by minimizing dispersion by natural forces without the need for ongoing maintenance.
This criterion mandates that remoteness from populated areas, natural conditions
that contribute to the isolation of the tailings from groundwater, and the potential for minimizing dispersion by erosion be considered in judging alternative
and existing sites. This contention goes to the heart of the ultimate issue to be
decided: Is the West Chicago site acceptable for the disposal of the tailings?
We begin our consideration with a review of the positions of the parties on the
proper interpretation of Criterion 1 of Appendix A to 10 C.F.R. Part 40.
Goal of Criterion 1 to Part 40, Appendix A
Criterion 1 begins with the statement that:
The general goal or broad objective in siting and design decisions is permanent isolation
of tailings and associated contaminants by minimi7jng disturbance and dispersion by natural
(orces, and to do so without ongoing mainte:nance:.

Criterion 1 requires that, in either selecting among alternate sites or in judging
existing sites, consideration must be given to the remoteness of the sites from
populated areas, hydrologic conditions that will contribute to the isolation of
contaminants from groundwater, and the sites' potential for minimizing erosion,
disturbance, and dispersion by natural forces over the long term. This criterion
requires the optimization of these factors to the maximum extent reasonably
achievable. The criterion also states that isolation is to be given primary
emphasis, not short-term considerations such as economics, and that siting
considerations should be emphasized rather than engineering. It closes with
the admonition that active maintenance must not be necessary.
Illinois Motion for Summary Disposition
In its motion for summary disposition, IllinOis focuses primarily on Staff's
approval of Kerr-McGee's proposal despite its recognition that the proposal
conflicts with Criterion 1.13 Illinois notes that Staff justifies its position as
follows:

13 Staff opposes illinois' motion on two grounds. Erst. that illinois has provided no support for the ISsertioo

in its supporting affidavit that ruman intrusion is more likely to occur It the West Oticlgo site than at a more
remote site, and sccood, that Staff's supporting affidavit demonstrates that the contcntioo is factually inaccurate
in stating that Staff dcelared Criterion 1 to be inapplicable. Su Staff's Opposition of August 22, 1989, at 14.
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The West Chicago site does not meet the general goals contained in Criterion 1 because
the site is not remote from populated areas and it does not possess hydrologic or other
natural conditions that would provide isolation oC contaminants Crom the groundwater. These
objectives apply to the siting of a new facility but do not apply as strictly to existing sites.
An alternative will be acceptable iC it achieves a level of stabilization and containment at a
site and a level oC protection for publie health and safety and the environment that, to the
extent practicable, is equivalent to or more stringent than the level that would be achieved
by strict compliance with aU the criteria. The NRC staff believes that this level is met
for the Proposed Action. The fact that the Proposed Action does not strictly conform to
Criterion 1 does not disqualify the site for disposal. The Proposed Action conforms to aU
technical criteria and will achieve a level oC protection for public hcalth and safety and the
environment that meets the intent of the criteria.

SFES at 2-24.
Illinois maintains that this justification is illogical and contrary to both the
letter and intent of the Commission's regulations. It begins its argument by
taking issue with the statement that the objectives in Criterion 1 apply to the
siting of a new facility but "do not apply as strictly to existing sites." Illinois
correctly points out that Criterion 1 expressly provides that remoteness from populated areas and hydrologic conditions "must be considered in selecting among
alternative tailings disposal sites or judging the adequacy of existing tailings
sites." From its reading of Criterion 1 and the statement of considerations that
accompanied its promulgation in 1980,14 Illinois concludes that the Commission intended that, while it will not always be possible to provide all of the
site features that contribute to the general goals of Criterion 1, the site-selection
process should result in an optimization of these features. Illinois maintains
that the Commission clearly intended that Criterion 1 should not be ignored by
selecting a site, such as the West Chicago site, which fails to optimize any of
the three specified features. 1s
Illinois takes issue with Staff's position that:
An alternative will be acceptable if it achieves a level of stabilization and containment at a
site and a level of protection for public health and safety and the environment that, to the
extent practicable, is equivalent to or more stringent than the level that would be achieved
by strict compliance with all the criteria.

SFES at 2-24. Illinois notes that this position is based on the statement in the
introduction to Appendix A which provides applicants and licensees flexibility
to propose "alternatives to specific requirements in this Appendix" provided

14 Uranium Mill licensing Requirements, 45 Fed. Reg. 65,521-38 (Oct. 3,1980).
1SThc third feature specified in Criterion I, in addition to remoteness from population and hydrologic conditions,
is thc potential to minimizc crosion. We havc found Kerr-McGcc's proposal acceptablc on this ground. See
LDP-89-35, 30 NRC at 686-89; unpublished Memorandum and Order of Fcbruary 13 denying Illinois' motion for
reconsideration.
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those alternatives "achieve a level of stabilization and containment of the sites
concerned . .. which is equivalent to, to the extent practicable, or more
stringent than the level which would be achieved by the requirements of the
Appendix . . . ." Illinois believes that Staff's reliance on this statement for its
conclusion that the Kerr-McGee's proposal is acceptable is improper for two
reasons.
First, Illinois points out that the language of the Introduction allows for
"alternatives to specific requirements." Because the Commission believed that
too much specificity in Criterion 1 would have been imprudent,16 Criterion 1,
unlike other criteria, does not cont<'lin "specific requirements." Thus Illinois
argues that the flexibility to propose alternatives to specific requirements does
not allow for an alternative that does not meet the general goals of Criterion 1.
Second, Illinois points out that the language, on its face, does not support
the NRC Staff's conclusion. For the Commission to approve alternatives to
the specific requirements, the alternatives must achieve a level of stabilization
and containment that is equivalent to that which would result from the specific
requirements. Illinois maintains that, compared with the four alternatives
postulated in the SFES, the Proposed Action is the only one under which
the radionuclides from the wastes will not be contained within disposal site
boundaries for 1000 years. Illinois cites the SFES at E-15, Table E-6, for this
proposition.
Illinois expresses puzzlement with Staff's statement that:
The fact that the Proposed Action docs not strictly conform to Criterion 1 does not disqualify
the site for disposal. The Proposed Action conforms to all the technical criteria and will
achieve a level of protection for public health and safety and the environment that meets the
intent of the criteria.

SFES at 2-24. Illinois believes that Staff has confused compliance with the goal
in Criterion 1 (permanent isolation of the wastes) with compliance with all of
the requirements that contribute to the achieving of that goal. Moreover, Illinois
views Staff's statement that the proposal "conforms to all technical criteria" as
obviously incorrect and flatly inconsistent with other statements in the SFES.
Because of the inexactness of predictions 1000 years into the future, Illinois
believes that the Commission did not adopt mill tailings regulations that would
make approval of a disposal option dependent on dose rates or excess cancer
deaths. Rather, the Commission adopted the criteria in Appendix A to 10
C.F.R. Part 40. Illinois submits that Criterion 1 is the most fundamental of
the criteria, and that many of the other criteria (e.g., Criteria 3, 10, 11, 12)
are actually corollaries of Criterion 1. Criterion I, in Illinois' view, reflects
16 45 Fed. Reg. 65,524.
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the Commission's general concern for conservatism in the use and disposal of
radioactive materials. It points to a statement made in promulgating Appendix
A that "the problem of tailings disposal cannot be approached with the attitude
that inadequate siting features can be compensated for by design,"" and notes
that, if inadequate siting features cannot be compensated for by design, surely
they cannot be compensated for by ignoring them.
Illinois asserts that the Kerr-McGee proposal is deficient under Criterion
1 because it does not give "primary emphasis" to the site-selection process
to achieve isolation of the wastes. In support of this assertion, lllinois cites
Staff's conclusions that the West Chicago site is not remote from population
areas and does not possess hydrologic or other natural conditions that would
provide isolation of contaminants from the groundwater.11 Dlinois believes that
Staff completely reversed the priorities to be given to permanent isolation of
the wastes on the one hand and consideration of short-term convenience or
benefits (such as minimization of transportation costs) on the other hand. Finally,
Illinois asserts that the proposal is inconsistent with Criterion 1 because under
it the tailings would be disposed of in such a manner so as to require active
maintenance to ensure their continued isolation over the years.

Kerr-MeGee's Response and Cross-Motion ror Summary Disposition
While it does not quarrel with Illinois' characterization of the West Chicago
site, Kerr-McGee argues that the legislative history and judicial interpretation of
the criteria, and, in particular, Criterion I, support Staff's position. Kerr-McGee
makes three basic points.
First, Kerr-McGee points to the requirement for cost-benefit balancing contained in section 84(a)(I) of the Atomic Energy Act, 42 U.S.C. § 2114(a)(I),
which obligates NRC in its management of tailings to:
tak[ e] into account !he risk to the public bealth,. safety, and !he environment with due
cmsideratim
the economic costs and such other facton as the Commission determines
to be appropriate.19

or

Kerr-McGee argues that NRC is thus obligated to ensure that the disposal of
mill tailings is guided by a balancing of costs and benefits, an obligation that it

17,4.

s.. SFES It 2·24. 4-23.
19 ThiI noquirement was added 10 1 84(IX1) by NRC AUlhoriution Act. Pub. L No.. 97-415,122(.), 96 SilL 2fJOI,
2080 (1983). The ConfcraICC Report explained that this provision was intended 10 ensme "!hat the econmtic IIId
environmental c:uII usociated with !be atanduds and ftqUircmenta eatablished • • • bear I JeUClIIIhle zdatiOlllhip
10 !be bcndita expected to be dcrived." ILR. Con!. Rep. No.. 884, 97th Con&-, 2d Seal., 47, nprillUd Ut 1982
U~. Cod. COli,. & Ad. Nnvz3603, 3617.
11
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maintains was reiterated in Quivira Mining Co. v. NRC, 866 F.2d 1246, 1252
(10th Cir. 1989).
Second, Kerr-McGee points to the requirement that the criteria be applied
flexibly, contained in § 84(c) of the Atomic Energy Act, 42 U.S.C. § 2114(c),
which permits a licensee to propose alternatives to the specific requirements
adopted by the NRC where:
such alternatives will achieve a level of stabilization and containment of the sites concerned,
and a level of protection for public health, safety, and the environment from radiological
and nonradiological hazards associated with such sites, which is equivalent to, to the extent
practicable, or more stringent than the level which would be achieved by standards and
requirements adopted and enforced by [EPA and NRC].20

Third, Kerr-McGee points to the need in administering UMTRCA to distinguish between new and existing sites. Kerr-McGee believes that the legislative
history of UMTRCA and the provisions of § 84 of the Atomic Energy Act discussed above support this view,21
Kerr-McGee points out that after Congress added these provisions to § 84 in
1983, the Commission amended the criteria. 50 Fed. Reg. 41,852 (1985). KerrMcGee and others asserted in the course of that rulemaking that the NRC should
make specific changes to reflect the obligation to balanee costs and benefits. The
Commission chose to meet this obligation on a case-by-case basis. It adopted
.!lew introductory language in Appendix A which provides:
All site-specific licensing decisions based on the criteria in this Appendix or alternatives
proposed by licensees or applicants will take into account the risk to the public health and
safety and the environment with due consideration to the economic costs involved and any
other factors the Commission determines to be appropriate. In implementing this Appendix,
the Commission will consider "practicable" and "reasonably achievable" as equivalent terms.
Decisions involved [!icl these terms will take into account the state of technology, and the
economics of improvements in relation to benefits to the public health and safety. and other
societal and socioeconomic considerations, and in relation to the utilization of atomic energy
in the public interesL

50 Fed. Reg. at 41,862. Kerr-McGee maintains that this language requires costs
and benefits to be considered in site-specific ~icensing decisions.
Similarly, the Commission implemented the congressional directive to permit
applicants and licensecs to propose alternatives to the criteria by paraphrasing
that directive in the Introduction to the criteria as follows:

20This was added by NRC AUlhorization Act, Pub. L No. 97-415, § 20,96 Slott. 2067, 2C119 (1983).
21 Su Kerr-McGee', Motion at 23.
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licensees or applicants may propose alternatives t<i the specifie requirements in this Appendix. The alternative proposals may take into account local or regional conditions, including geology, topography, hydrology, and meteorology. The Commission may find that
the proposed alternatives meet the Commission's requirements iC the alternative will achieve
a level of stabilization and containment oC the sites concerned, and a level oC protection
Cor public health, safety, and the environment from radiological and nonradiological hazards
associated with the sites, which is equivalent to, to the extent practicable, or more stringent
than the level which would be achieved by the requirements of this Appendix and the standards promulgated by the Environmental Protection Agency in 40 C.F.R. part 192, Subparts
o and a21

Kerr-McGee and various other companies sought judicial review of the NRC's
actions in a proceeding before the Tenth Circuit. Quivira Mining Co. v. NRC,
supra. Kerr-McGee asserts that, although the Tenth Circuit ultimately found
that the NRC's efforts to balance costs and benefits in promulgating the criteria
were sufficient to support the rule, it emphasized the NRC's assurance that
it would also achieve such a balance in site-specific decisionmaking. Ed. at
1254. Similarly, Kerr-McGee points out that, while the court provided for
challenges to specific NRC licensing actions, it assumed that the Commission
would implement the criteria in such a way as to provide for the flexibility
mandated by Congress. Ed. at 1259. And, with respect to the need to distinguish
between new and existing sites, Kerr-McGee believes that the court relied on the
Commission's assurances that it would treat new and existing sites differently in
concluding that the flexibility provided in the Introduction to the criteria meets
that need.
In sum, Kerr-McGee believes that:
the history surrounding the promulgation and amendment of the criteria shows that the NRC
has a fundamental obligation to construe the criteria so as to achieve a reasonable relationship
between costs and benefits. This obligation is panicularly important in this case. The staff
has established - and the State does not challenge - that the cost of onsite disposal is
roughly $40 million less than any of the oCfsite alternatives. The State thus must carry
the burden of demonstrating that extraordinary benefits would accrue from construing the
UMTRCA criteria so as to require ofCsite disposal. Dut, other than a minor challenge to the
staff's assessment of radiological impacts, the State has not even presented a contention to
challenge the stafC's assessment oC costs and benefitsP

In the context of the above arguments, Kerr-McGee defends Staff's construction of Criterion l,24 First, Kerr-McGee points to the language of the criterion
which states that it expresses a "general goal or broad objective." Because, in

21 50 Fed. Reg. at 41,862.
2.3 Kcrr-McGee', Opposition to Illinois' Motion and Kcrr-McGcc', Cross-Motion for Summary Disposition at
19-20 (footnote anittcd).
24 Staff supports Kerr-McGee', cross-motion. Su Staff's Response in Support, September 20,1989 at 2.
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Kerr-MeGee's view, its proposal will be more protective of groundwater than
any of the alternatives,2!I is not subject to erosion or intrusion,26 and will not require active maintenance, Staff's conclusion that the criterion is satisfied cannot
be seriously challenged.
Second, Kerr-McGee states that Illinois has ignored Congress' intent that the
criteria be applied with due regard for the differences between new and existing
sites, as well as the Commission's statement that it will recognize this difference.
Finally, Kerr-MeGee notes that Illinois has not disputed that the costs of
offsite disposal exceed those of onsite disposal and has not demonstrated that
significant benefits would arise from offsite disposal. Thus, argues Kerr-McGee,
even if its proposal is a departure from Criterion 1, it is a departure in keeping
with the flexibility that Congress intended would guide the management of
tailings.
Illinois' Response to Kerr-MeGee's Cross-Motion

Illinois believes that the cornerstone of Kerr-MeGee's argument is its position
that a cost-benefit analysis is required in applying the Appendix A criteria.
Illinois believes that Kerr-McGee would make industry cost the overriding
consideration in judging whether the proposed action meets the criteria.
While it recognizes that the 1983 amendment to the Atomic Energy Aet
mandated that cost be considered, Illinois maintains that Kerr-MeGee's interpretation runs afoul of congressional intent, case law, and public policy. llIinois
cites H.R. Rep. No. 884, 97th Cong., 2d Sess. 471 (1982), for the proposition
that Congress intended that its directive to consider costs should not "divert EPA
and NRC from their principal focus on protecting public health and safety nor
••• require that the Agencies engage in cost benefit analysis or optimization."
llIinois believes that Quivira Mining, supra, supports its view of Congress' intenL Dlinois sums up its position as follows:
the linchpin to Kerr·McGee', arguments falls. Neither legislative intent nor case law
dic:tales that costs are the determinative factor in this case. The NRC minimum compliance
requirements, as embodied in Appendix A Criteria, have already considered costs as a factor.
Kerr-McGee', self-serving extensioo of cost-benefit intetpretatioo is not warranted. Indeed,
as Congress has directed, the NRC and this Board must be mindful of its primal)' role that of protecting the public health and safety and the enviromnenL'ZT

Further, Illinois states that:

2!1 Kar.Mc<lec c:itea SFES .t 5-28 to 5·32, 8·7, Appmdix E.
26Km-McOee c:itea id., B·6 to B-lI, H-I23.
'ZTIllinoiI' Oppocition to Km-McGee'. ero.s-Motion fer Summuy DiapoIition It 8.
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Kerr-Mcgee has ignored the express language of Criterion I, has ignored the NRC stafr's
factual statements in the SFES about the West Chicago site, has misstated the NRC staff's
findings about the failure of the West Chicago site to comply with specific provisions in
Criterion I, and has totally ignored the People's demonstration that the NRC staff has
misinterpreted Criterion 1.28

In support of this statement, Illinois points out that Kerr-McGee does not
contest Staff's recognition in the SFES that the wastes would not be permanently
isolated if Kerr-McGee's proposal is implemented. Indeed, Illinois notes
that Kerr-McGee did not respond to the reference to this statement in the
SFES. Illinois states that Kerr-McGee has ignored the site features identified
in Criterion 1 - remoteness from population, hydrologic conditions, and the
potential to minimize erosion or intrusion - which must be considered, as well
as the admonition that, to the extent reasonably achievable, the site-selection
process must be an optimization of these features.
Kerr-McGee to the contrary notwithstanding, Illinois asserts that it has never
argued that Criterion 1 must be "rigidly" applied, either to new or existing sites.
Rather, Illinois has rccognized that it is not necessary that a disposal site have
all of the features identified in Criterion 1. Rather, Criterion 1 states that the
site-selection process must optimize these features. The West Chicago site has
none of the features, and therefore optimizes none of them.
In responding to comments on the proposed criteria in 1980 that existing
sites should be treated more leniently than new sites, the Commission stated that
while some requirements can and must be met in all cases, objectives concerning
remoteness from people. below-grade burial. and transferring ownership of sites
"may not be met to the same degree at an existing site as at a new site.''29 In
Illinois' view it is significant that the Commission did not indicate that new
sites and existing sites should be evaluated differently for geological conditions.
Illinois believes that there is no basis in Criterion 1 or its history to approve
disposal at the West Chicago site when the geologic conditions at that site do
not contribute to continued immobilization and isolation of contaminants from
groundwater. It views Kerr-McGee's suggestion that geologic conditions in
West Chicago are actually good for a waste disposal site as both creative and
outrageous, and as highlighting a fundamental problem. The reason that the
West Chicago site may be able to comply with regulatory concentration limits
for contaminants is that there is such a great movement of groundwater to carry
the contaminants off site:
According to the model results (Table E.7), peak concentrations in the groundwater in the
l,OOO-year period are predicted to be lower for most chemical species for the Proposed

28 Su Dlinou Opposition II 30.
29 Su 45 Fed. Reg. 65,523.
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Action than for Alternatives A-D. This is mainly due to the fact that the pore water velocity

and diffusion coefficient for the groundwater are much higher at the West QUcago lite
thm at the other disposal site., which results in more diffusion and dilutioo of leach in the
groundwater at the West QUcago site thm at the other sites.

SFES at E-13 through E-14. Illinois asserts that Kerr-McGee may not argue
that "dilution is the solution to pollution," and that Kerr-McGee has not even
addressed the provision of Criterion 1 that requires that primary emphasis be
placed on isolation of the tailings rather than minimization of transportation or
land acquisition costs.
Analysis
Essentially, Kerr-McGee argues that we may look at cell performance and
doses to arrive at the conclusion that the West Chicago site is acceptable under
Criterion 1, while Illinois argues that we may noL Kerr-McGee correctly points
out that the 1983 NRC Authorization Act amended § 84(a)(I) to require the
Commission to take into account risks to public health and safety and the
environment while giving due consideration to economics.3o The Commission
responded by inserting language in the Introduction to Appendix A which
requires that all site-specific decisions take economics into account31 This
language goes on to state that in interpreting the terms "practicable" and
''reasonably achievable" (which are to be considered equivalent), consideration
must be given to, among other things, "the economics of improvements in
relation to the benefits to the public health .•••"
Illinois is correct in its observation that Criterion 1 requires consideration
of remoteness from population and hydrologic factors in choosing among alternatives, as well as that it directs that the site-selection process should result
in an optimization of these goals. Were this proceeding concerned with the
siting of a new facility so that cost differences among potential sites were minor, Criterion 1 clearly would result in the disapproval of the West Chicago site
because of its population density. But this proceeding concerns the disposal of
an existing tailings pile located on the West Chicago site. Kerr-McGee correctly
points out that, like it or not, we must deal with that site. We believe that the
amendments to the Introduction to Appendix A, which require that consideration
be given to economics in all siting decisions and permit applicants to propose

30 Dlinois points oot \he lhat Hoose Conf'=ncc Report aa:ompanying \his act lUted lhat \his prcMsion was not to
divert EPA or NRC fran their primary tub of protecting the public health and wcty. S.. Heue Rep. No. 8S4.

971h Cong., 2d Seas. 47, r6prilllal ;"1982 U.s. COtU CO",. "Ad. NrNz3600, 3617.
31 &. SO Fed. Reg. at 41,855.
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altcrnatives,32 require that we approach this case with due regard for the fact
that West Chicago is an existing site. If those provisions were not in place,
Illinois' position would be correct and it would be necessary to reject the West
Chicago site at the outset.33 The requirement to consider economics as well as
alternatives means that West Chicago may be rejected only after consideration
is given to the costs and benefits that would be incurred by moving the tailings
to another site. Criterion I, when read in conjunction with the Introduction to
Appendix A, clearly requires this result Criterion 1 requires optimization of
its enumerated goals "to the maximum extent reasonably achievable. . . ." The
Introduction to Appendix A directs that we interpret "to the maximum extent
reasonably achievable" in light of the costs and potential benefits that would
be achieved by moving the tailings to another site which would optimize those
goals.34
While Illinois' arguments concerning hydrology are somewhat varied, essentially they boil down to the proposition that the West Chicago site is the only
site that will not isolate the tailings from groundwater. Staff recognizes and
Kerr-McGee does not contest this proposition. Illinois believes that there is
no basis in Criterion 1 or its history to approve disposal at the West Chicago
site when the geologic conditions at that site do not contribute to continued
immobilization and isolation of contaminants from groundwater.3s
Both Staff and Kerr-McGee take the position that the fact that the West
Chicago site will not completely contain the tailings is not a problem. Given

32lllinois' argument that because Criterion 1 does not contain specific rtXjUirements, one may not propose
alternatives to it is incorrect. ntinois is correct that the Commission in amending Part 40 in 1980 stated that too
much specificity in sening siting requirements was not good and thus refused to provide specific rules in Criterion
1. Illinois overlooks the fact thlt the Coounission subsequently added the language that clearly contemplates a
weighing of costs and potential benefits in seeking an optimization of the Criterion 1 goals. Thus Criterion 1
permits applicants to propose alternatives. For the same reason, Illinois' argument that we may not consider such
things as dose ntes or excess cancer deaths in judging Kerr-McGee', proposal against Appendix A must fail
aearly, considering the economic costs and potential public health benefits of optimization of the Criterion I
Joals rtXjUircs that WI: address such matters_
3 Because of these provisions, we are not troubled by the 110/1 s.qwluT that Illinois finds in Staff'. position that,
despite the fact that the West Chicago site does not meet the goals enumerated in Criterion I, it nonc!heless is
acceptable. Su Illinois' October 2 Opposition to Staff', Response in Support of Kerr-McGee', Cross-Motion.
34This decision disposes of Contention 7. That contention relies on UlP-84-42, 20 NRC 1296, 1323 (1984),
and UlP-8S-3, 21 NRC 244, ZSS n.16 (1985), for the proposition that Staff may not properly select the West
Chicago site as the best of those considered under NEPA if that site docs not meet the Appendix A criteria. This
proposition is correct. However, Appendix A rtXjUircs that the detriments of disposal at West Chicago must be
weighed against the costs of moving to Inother site. This cost-benefit analysis may, independently of NEPA,
dictate the selection of the West Chicago site. Contention 7 is dismissed as mOO!. Cf. UlP-89-3S, supra, 30 NRC
It 697.
Similarly, this decision provides the ntionale for our disposition of Contentions 3(b)(i), 3(b)("u), and 3(g)(1).
These contentions assert that Staff impropedy failed to Ipply uniform criteria to potential alternative sites Ind
the West Chicago site. Kerr-McGee's Cross-Motion for SummaI)' Disposition of these contentions was granted
in UlP-89-3S. Su id. It 694, 696.
35 Despite its interest in groundwaterquality,lllinois did not file a contention challenging Kerr-McGee's compliance
with Criterion 5 which sets specific water quality standards. We find this particularly interesting in light of Illinois'
lengthy litigation with Kerr-McGee concerning the latter's compliance with Illinois' water quality standards.
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that the site will not contain the wastes, we were troubled by the inconsistent hydrogeological analyses by Kerr-McGee and Staff, which predict quite disparate
groundwater concentrations of some heavy metals and anions. This prevented
our approval of Kerr-McGee's cross-motion.
In our unpublished November 14 Memorandum and Order, we noted that we
must decide what degree of groundwater quality changes should be expected at
the West Chicago site, including an understanding of the degree of confidence
associated with any particular forecast There, we stated that:
These predictions are a major element in this proceeding because they are essential in
weighing the extent of the benefit which would be obtained by moving to another site
against the cost of such a move. We find the SPES and the Kerr·McGee Engineering Report
inconsistent in the respects enumerated below. The error bounds on the results of both
Kerr-MeGee's and Staff's analyses are apt to be large. While the results of Kerr-MeGee's
analyses are small enough to permit the conclusion that the West Chicago site is acceptable,
we find that the analyses contained in the SFES are too close to the line between what is
acceptable and what is not to permit us to approve the West Chicago site with an appropriate
degree of confidence in the correctness of that resulL These disparate results prevent our
reaching a favorable conclusion on Kerr-MeGee's cross·motion on Contention 4(a).

Consequently, we scheduled a hearing that was limited to certain issues that
we enumerated. The hearing was held in Chicago on December 14 and 15,
1989.
Findings of Fact on Contention 4(a) Issues
Kerr-McGee submitted testimony by a panel consisting of Charles W. Fetter,
Jr., James L. Grant, and John C. Stauter. Dr. Fetter is a professor in the
Department of Geology at the University of Wisconsin Oshkosh; he is an
expert in hydrogeology. Dr. Grant is President and Chief Executive Officer
of James L. Grant & Associates, Inc., a consulting engineering firm; he has
been extensively involved in the preparation of hydrogeological assessments.
Dr. Stauter is the Director, Environmental Affairs, Kerr-McGee Corporation;
he is an expert in a variety of chemical and sampling issues relating to the
Kerr-McGee wastes.
Illinois submitted testimony by Dr. Don L. Warner. Dr. Warner is Dean
of the School of Mines and Metallurgy at the University of Missouri-Rolla.36
Dr. Warner is an expert in hydrology. He has been a consultant on many projects
involving landfill disposal. Illinois also submitted the testimony of Dr. Gerald
Thiers, but this testimony was stricken on motion of Kerr-McGee in which

36 Ken· McGee filed a motion to strike the testimony of Dr. Warner with ICSpcct to Contcntim 3(g)(2) which was

granted. Tr.488.
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the Staff concurred.37 Illinois also filed four motions at the beginning of the
hearing. 38
The NRC Staff submitted testimony by various officials from Argonne National Laboratories who had assisted in the preparation of the SFES. The NRC
witnesses were Dr. Paul Benioff, Dr. Charley Yu, and Dr. Jeffrey P. SchuberL Dr. Benioff is an environmental chemist and served as project manager
in the preparation of the SFES. Dr. Yu is an environmental systems engineer/radiological analyst with responsibilities for developing pathways analysis
computer codes and performing site-specific environmental impact assessments.
Dr. Schubert serves as a Scientific Associate in the Environmental Research
Division at Argonne and has engaged in a variety of the projects involving the
assessment of the geochemical evolution and transport of contaminants in subsurface systems.
Both the Kerr-McGee and Staff witnesses were cross-examined by Illinois.
We granted a request by the City of West Chicago that it be allowed to participate
in the proceeding pursuant to 10 C.P'R. § 2.715(c) and directed that the City was
to be added to the official service IiSL3~ Counsel rcpresenting the City attended
depositions of witnesses and participated in the hearing. Counsel for the City
also cross-examined both the Kerr-McGee and the NRC witnesses.
In our November 14 Memorandum and Order, we limited the issues to be
explored at hearing. We posed specific questions with regard to the following
subjects encompassed by Contention 4(a): (1) infiltration; (2) hydrogeologic
properties; (3) fluoride concentrations; (4) groundwater flow; (5) recharge of the
Silurian aquifer; and (6) groundwater usage.
In an unpublished Memorandum and Order of November 20. 1989. we
requested testimony on two additional issues: (1) the estimation of leachate
concentrations; and (2) the conclusion by the NRC Staff that cyanide might be
present in the wastes.
Kerr-McGee and Staff Groundwater Models

Our orders did not open a general inquiry into the groundwater models used
by Kerr-McGee and Staff. Despite this, Illinois filed Contention 10 two days

'J7 Su our unpublished Memorandum and Order of December 6. 1989.
38 The /ilSt oC !hese motions requested !hll we visit !he West Chicago site; we denied it IS moot in light of our
previous site visits. Tr.462-63. Similarly, we denied Illinois' motion to submit a new Contention 10 concerning
!he adequacy of !he groundwater models employed by Kerr· McGee and Staff and its motion ill limi!le which
would have prevented Kerr-McGee fran introducing evidence of any sampling and laboratory analyses conducted
aCter November 20, 1989. The latter motion was denied without prejudice to Illinois conducting its own sampling
and analyses Cor cyanide and advising us of !he results by 1anuary 16, 1990. Tr. 488-89; unpublished order of
December 20, 1989. I\linois did not avail itself of this opportunity. FlIlIlly, we denied Illinois' motion to strike
!he testimony oC 10hn Stauter on bcha!C oC Kerr-McGee. Tr.468.
3~ S~~ our unpublished Memorandum and Order of September S, 1989.
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before the hearing, seeking to litigate the adequacy .of Kerr-McGee's and Staff's
groundwater models.4O Specifically, that contention alleged that,
[iJn order to accurately model the vertical movement of chemical and/or radiological
constituents through the disposal cell, the parties should have used a three dimensional, site
specific model. Neither the NRC Starr model nor the Kerr-McGee model provides results
upon which it can be concluded that groundwater in the Silurian Dolomite aquifer will be
protectcd.4t

Both Kerr-McGee and Staff objected to this contention. In part, we rejected
it because, within the framework of the issues we had identified, Illinois was
free to demonstrate that the models actually used were flawed. We observed
that if Illinois did so, it would prevail regardless of the merits of a site-specific
three-dimensional groundwater model.
In its proposed findings, Illinois has attempted to show that a three-dimensional groundwater model was necessary to accurately predict the effects that
the Kerr-McGee proposal would have_ While Illinois points to the advantages
of a three-dimensional model, it totally failed to demonstrate that the models
actually employed were flawed.
Although Kerr-McGee submitted general testimony on modeling, some of
which went beyond the scope of our order, no motion to strike those portions
was made, and all parties have addressed it in their proposed findings. We view
this testimony as providing valuable background for the issues that we identified,
and, in particular, for the issue of the degree of confidence to be placed in
disparate groundwater analyses by Kerr-McGee and Staff. Consequently, we
ad dress it firs t.

a. Kerr-McGee Analyses
The Kerr-McGee model of impacts of the disposal cell consists of three
elements: (1) estimation of infiltration through the cover; (2) estimation of
leachate that would be generated by water passing through the wastes; and (3)
prediction of the impact of leachate on groundwater quality at the site boundary.
KM Exh. 2 at 4-5.
Kerr-McGee estimated infiltration through the cell cover by the use of a
computer model, the Hydrologic Evaluation of Landfill Performance model
("HELP" model). The model was developed by the U.S. Army Corps of
Engineers' Waterways Experiment Station for the U.S. Environmental Protection

40 Su nOle 38, supra. We llso struck that portion of the leStimony of IDinoiJ' expert, Dr. Warner, which sought
to niJe the iJsue of three-dimensional groundwater models in cOMection with Contention 3(g)(2). Su note 37,
supra.
.
4t Stt IllinoiJ' Motion for Leave to Submit Contention 10, December 12, 1989.
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Agency. The model is well documented; it is often used to design landfill covers.
[d. at 5-6.
Kerr-McGee performed groundwater modeling using a model developed by
the U.S. Geological Survey. The model has been verified in the published
literature and has been successfully employed in the evaluation of contaminant
transport. It is known to be accurate in actual applications. [d. at 11-12.
The topmost aquifer at the site is the E stratum. That aquifer would be the
first and most significantly affected stratum that could be impacted by leachate
from the cell. Kerr-McGee estimated the potential post-closure impacts of the
cell on water quality in the E stratum using the groundwater model. [d. at 4,
13.
The values of various parameters that enter the model were estimated from
the data that had been collected at the site. Numerical values for transmissivity
were adjusted by trial and error until the model results matched the observed
potentiometric surface in the E stratum. The dispersivity factor was adjusted
until model results for dissolved solids and sulfates were similar to the observed
dispersion at the site. [d. at 12-13; Tr. 844-45 (Grant); Tr. 764 (Schubert).
The Kerr-McGee model was a two-dimensional model that allowed the
observed variability in hydraulic properties at the site to be accommodated.
KM Exh. 2 at 11-13,25-26; see Tr. 733-39 (Schubert); Tr. 822-23 (Grant). The
model does not specifically calculate vertical movement of leachate or mixing
in the E stratum. Rather, it is assumed that leachate mixes instantaneously in
the E stratum after emerging from the bottom of the waste cell. Tr. 543-45
(Felter); Tr. 822 (Grant).
The Kerr-McGee model does not include the effects of retardation of solute
movement through strata underlying the cell. Retardation of solute movement
will occur in actuality and will delay impacts predicted by the model. At the best
estimate of infiltration (0.1 inch per year), radium will not enter the groundwater
system from the wastes for over 6000 years, and uranium will not enter the
groundwater for 3000 years. KM Exh. 2 at 16, Appendix 5; see also Tr. 712,
752 (Schubert); Tr. 813 (Yu).
Dr. Warner, Illinois' expert, criticized the Kerr-McGee model because that
model assumed instantaneous vertical mixing in the E stratum. Tr. 669-70
(Warner). Dr. Warner stated, however, that he did not know whether this
assumption produced unrealistic modeling results. Tr. 670 (Warner).
The assumption of vertical mixing is a consequence of the fact that KerrMcGee applied a two-dimensional groundwater model. The assumption of
vertical mixing is reasonable because Kerr-McGee has verified that complete
vertical mixing will occur within a short distance after the leachate reaches the
top of the water table. Tr. 822-23 (Grant); Tr. 591 (Felter); see also Tr. 543-46
(Grant, Fetter). In the modeled area the aquifer is from 5 to 30 feet thick, and
the dimension of the source is nearly 1000 feet in the flow direction. Calculation
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shows that complete vertical mixing will occur within about 25 feet from the
point at which the leachate enters the groundwater system. The mixing is
enhanced at the West Chicago site because the aquifer thins in the downgradient
direction to about 5 feet at the site boundary, enhancing the mixing that will
occur. Tr. 824-26, 828-32 (Grant); KM Exh. 3.
The modeling conducted by Kerr-McGee provides a characterization of the
effects of the cell on the groundwater system. The model results show that the
disposal cell will have negligible effects on groundwater. KM Exh. 2 at 16; see
Tr. 620 (Grant); Tr. 621 (Fetter).

b. Staff Analyses
The NRC performed an independent assessment of the groundwater impacts
of the Kerr-McGee proposal and of various alternative sites. It chose a model
that would facilitate the comparison of alternative sites. Quantitative site
comparison for the SFES was made difficult because of the lack of hydrological
data at the alternative sites. The NRC groundwater model was simpler than the
one used by Kerr-McGee but it permitted approximate conservative analyses to
be made where detailed site-specific data were not available. The NRC Staff
used the same model at all of the sites including West Chicago because of
its judgment that differences among sites obtained under uniform methodology
would reasonably reflect the relative properties of the sites even if fully accurate
calculations could not be made at all of them. Although detailed hydrological
data were available for the West Chicago site, Staff felt that a simplified approach
was necessary and appropriate for its study of alternative sites including the West
Chicago site. KM Exh. 2 at 17; Tr. 768-69 (Benioff).
The NRC used its simplified model to assess the suitability of the West
Chicago site. The Staff could have used a more detailed groundwater model
at the West Chicago site because data were available that would permit it to
do so; however, it decided that such an analysis was unnecessary because the
results from the simplified model using conservative assumptions showed that
groundwater under the proposed cell would conform to regulatory limits. The
simplified model was used to provide a bounding analysis rather than a realistic
estimate of water quality beneath the cell. Because the model showed impacts
on groundwater below regulatory limits with highly conservative assumptions,
the Staff concluded that more detailed modeling was unnecessary. Tr. 691, 76869, 772 (Benioff).
The NRC Staff applied a standard model - the AT123D model developed
by the Oak Ridge National Laboratory - to estimate the impacts of the cell on
groundwater. The model represents the application of an analytical solution
to the groundwater flow equations. Although the model embodies certain
simplifying assumptions, the NRC chose values for aquifer parameters that

169

would provide a conservative estimate of cell performance. KM Exh. 2 at 18,
Table 6.
The Staff modified its model to account for the passage of leachate from
the cell through the unsaturated zone above the groundwater system. The
modification allows the estimation of retardation effccts on solutes as they pass
through the unsaturated zone. KM Exh. 2 at 39-40.
Staff approached its modeling in an entirely different fashion from KerrMcGee. Staff's effort was a bounding or worst-case assessment, while KerrMcGee's effort was a more detailed attempt to obtain a realistic assessment.
Both independent approaches reach the same conclusion that the impacts of
the cell on groundwater will be small and within applicable regulatory limits.
However, the differences in approach are helpful in explaining the apparent
disparities in the results obtained by Kerr-McGee and Staff which concerned
us.
The NRC model shows that with the exception of cyanide ion the KerrMcGee proposed cell will satisfy IEPA general-use standards by wide margins
at both the site boundary and the edge of the wastes. SFES at E-15, E-16.42
Dr. Warner, Illinois' expert, agreed that the NRC groundwater model represented an appropriate mathematical solution to the equations governing groundwater flow. Tr. 663 (Warner). However, Dr. Warner thought that the NRC model
had been unrealistically applied at the West Chicago site so that leachate was
introduced into the groundwater by the lowering of a single block of contaminants into the groundwater system, rather than allowing the continuing leaching
of contaminants into the groundwater system over a period of time. Tr. 662,
666 (Warner).
Dr. Warners' observations as to how contaminants were introduced to the
groundwater system in the NRC modeling were incorrcct The NRC model used
a three-dimensional model that did not rely on an assumption of instantaneous
vertical mixing in the E stratum. Rather, it calculated the mixing that would
occur &s leachate entered the aquifer from above. Tr. 766,810-11 (yu); Tr. 843
(Grant). Moreover, the NRC model did not introduce the contaminants as a
single slug, but allowed the continuing leaching of contaminants from the waste
over a period of time. Tr. 843-44 (Grant).
Dr. Warner also thought the NRC model was unrealistic in that it allowed
a uniform release of leachate from all parts of the cell, whereas in reality
more concentrated leachate might be released from certain parts of the cell.
Tr. 662 (Warner). Although the NRC model did assume the uniform release of
leachate from all parts of the cell, this assumption is not unrealistic. Kerr-McGee
analyzed the effect of the placement of different types of waste in the cell and

42 As appears

in/,ll. we do not accept Starr·, finding on cyanide.
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showed that the leachate from one part of the cell did ~ot differ significantly from
the leachate generated in other parts of the ceIl. KM Exh. 2 at 8-9. Moreover,
the Kerr-McGee analysis showed that even if all the leachate were released from
one point in the ceIl, the impacts on groundwater were not significantly affected.
Id. at 15, Table 4 (Case 11).
Dr. Warner found the results of the NRC modeling to be physically unrealistic
in that the model predicted extensive dilution of leachate at the downgradient
edge of the waste. Tr. 665-66 (Warner).
The cell extends in the upgradient direction for nearly 1000 feet, and leachate
is released to the aquifer over that entire length. A simple calculation using the
actual aquifer dimensions shows that vertical mixing would be complete within
about 25 feet of the point of release. Thus, less than 1% (in fact, 0.25%) of the
leachate would be released within the mixing-zone distance of the downstream
edge of the waste. The remainder of the leachate would be fuIly mixed with the
groundwater well before it reaches the downstream boundary of the waste cell.
Extensive dilution of leachate is to be expected at the downgradient edge of the
waste. Tr. 829-32, 835-37 (Grant, Fetter).
Dr. Warner testified that the NRC model showed the same dilution at the
edge of the waste as at the boundary of the site and that he found this to be
physically unreasonable. Tr. 665 (Warner).
The NRC ealculations show a slight dilution between the center of the
downgradient edge of the waste and the center of the downgradient site boundary.
Tr. 839 (Grant); KM Exh. 5. The dilution between the edge of the waste and
the edge of the site would be slight because the downstream edge of the cell
is close to the edge of the site. Peak concentrations would not be expected
to diminish signifieantly at the edge of the site in these circumstances because
there is little opportunity for dilution by water from beyond the edge of the
waste ceIl. Tr. 839-40 (Grant).
We conclude that the NRC groundwater model was unrealistic in some
respects but not as alleged by Illinois. Lack of realism in NRC modeling resulted
from the exceptionaIly conservative approach to analysis that was adopted by
the Staff. The Staff conclusions erred in the direction of overstating possible
impacts by a wide and in some eases misleading margin.

Specific Issues Under Contention 4(a)

a.

Infiltration
Our inquiry with regard to infiltration was as foIlows:
According to the Kerr-McGee Engineering Repon. the estimate of cell infiltration is 0.025 em
per year. (Vol.
p. 2-80). However. the solute transpon analysis in the SFES assumes an

n.
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infiltration rate of3 em per year. (SFES, p. EtO). We need to resolve this 100 fold difference
in the estimated source strength in terms of a most probable value and its uncertainty.

The normal percolation through natural soils in the West Chicago area to
the top-most aquifer, which is found in the E stratum, is about 3.7 inches
per year. The HELP model shows that a waste cell cover built according to
the Kerr-McGee design would allow infiltration of less than 0.001 inch per
year. However, cell infiltration was calculated to be about 0.1 inch per year.
KM Exh. 2 at 6-7, Table 1. Kerr-McGee made adjustments of the hydraulic
conductivity of the topsoil layer to account for weathering and the effects of
roots. This adjustment yielded an infiltration rate of roughly 0.1 inch per year
(0.25 cm/yr). Kerr-McGee used an infiltration rate of 0.1 inch per year in its
modeling as its conservative best estimate of infiltration. [d. at 7, 21.
Most of the groundwater in the E stratum at the site flows horizontally and
discharges, after significant dilution, into Kress Creek. [d. at 34. Some minor
amount of leachate released from the cell could move downward. Constituents
in any downward migrating groundwater could be sorbed onto soils and, in any
event, would be significantly diluted before reaching deeper aquifers. Impacts in
deeper aquifers will be less than in the E stratum and insignificant in comparison.
Tr. 571 (Grant); Tr. 610-11 (Fetter); Tr. 738-39, 747 (Schubert).
Kerr-McGee calibrated its groundwater model in order to ensure that the
model accurately represents the behavior of groundwater at the site. Nonetheless,
after model calibration was completed, the model was applied in a number of
simulations of post-closure site behavior in which the sensitivity of the results
to changes in parameters could be identified. KM Exh. 2 at 14-15,25-28.
The calibrated model was used to estimate the post-closure impacts of the
disposal cell. If the best estimates of infiltration and aquifer parameters are
applied, the cell is shown to have negligible impacts on groundwater quality at
the site boundary. [d. at 15. If significant variations of the assumed parameters
are assumed - increasing infiltration by a factor of 50, assuming that the
leachate has the properties of the maximum leachate, or reducing transmissivity
by a factor of 10 - the tEPA general-use standards are still generally satisfied
by wide margins. [d. at 15, Table 4.
The predicted infiltration is insensitive to increased rainfall after an infiltration
of about 0.1 inch per year is achieved. This is because the amount of infiltration
during wetter years is controlled by the low-permeability barriers in the cell
cover, including in particular the 2-foot clay cap that forms the lowest layer of
the cover. [d. at 24-25; Tr. 628-30 (Grant). The determination that the cell wiII
yield infiltration of about 0.1 inch per year is therefore robust.
Kerr-McGee assessed the sensitivity of its estimate of infiltration by performing groundwater modeling with various assumed infiltration rates. The
range of rates spanned from 0.01 inch per year to 5 inches per year. The upper
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limit gave no credit for the effectiveness of the cover; it exceeds the regional
average annual infiltration rate that Kerr-McGee gave of 3.7 inches per year.43
Infiltration through a constructed cover like that proposed by Kerr-McGee would
be less than the local average. Tr. 699-700 (Schubert); Tr. 710 (Yu). With assumed infiltration of 5 inches per year, the cell would have only a small impact
on groundwater quality at the site boundary, and applicable water quality standards would not be violated. KM Exh. 2 at 22, Table 4 (Case 3).
The NRC used an infiltration into the cell of roughly 1.2 inches (3 cm)
per year. The NRC estimate was not the result of computer modeling but
was developed through a water-balance calculation. Infiltration was determined
by subtracting estimates of evapotranspiration and surface runoff from annual
precipitation. The NRC estimate reflects subjective consideration of possible
changes in infiltration in the proposed cell as a function of time but does not
rely quantitatively on properties of the layers overlying the waste cell. It is
likely to be a high or worst-case estimate. Tr. 700-04 (Yu); Yu Testimony on
Contention 4(a), ff. Tr. 688, at 2-3; Tr. 767-68 (Benioff).
Illinois' witness, Dr. Warner, had not performed any calculations of infiltration through the cell cover. He accepted that estimates calculated by KerrMcGee from the HELP model were realistic based on the assumptions that were
the input to the model. However, he challenged the assumption that the clay
cap would retain its integrity and initial low infiltration rate over the life of the
cell as assumed by Kerr-McGee. Tr. 647 (Warner).
Observations elsewhere show that engineered caps like that proposed by KerrMcGee are effective in limiting infiltration. Tr. 704-05 (Yu); see a/so Tr. 717-18
(Benioff); Tr. 721 (Schubert).
Dr. Warner suggested that cracks might form in the clay cap over a sustained
period of time and that infiltration rates through the cell might be much larger
than estimated by Kerr-McGee. Mechanisms for cracking in the cap might be
freezing and thawing, wetting and drying, and subsidence within the cell. He
could not state with certainty that the cover proposed for the West Chicago site
would fail to perform as predicted. His general experience suggested to him
that such failure could occur. Tr. 647-56 (Warner).
Dr. Warner urged the Board to accept infiltration of 3.6 inches per year as a
worst-case assessment of annual infiltration through the cell. This is the regional
average infiltration and assumes that the cell cover will fail entirely to restrict
infiltration because of the possible failure mechanisms listed by Dr. Warner.
State Exh. 1 at 1.
Kerr-McGee's assessment of the impacts of 5 inches of infiltration exceeded
Dr. Warner's recommendation for a worst-case assessment of infiltration. Tr.648
43 Staff gave an infiltration nle of 35 inches per year, while Illinois' expert,
year.

173

Dr. Warner, used 3.6 inches per

(Warner). Kerr-McGee's analysis showed that the prediction of small impacts
to groundwater is not dependent on the effectiveness of the cell cover in limiting
infiltration. KM Exh. 2 at 15, Table 4 (Case 3); Tr. 550 (Fetter).
Kerr-McGee has considered mechanisms of possible degradation of cell
performance. The 2-foot clay layer at the base of the cover is protected from
freezing and thawing and from wetting and drying by the overlying layers. The
protection of the clay layer minimizes the likelihood that cracks might develop
as a result of freezing and thawing or wetting and drying. Tr. 527 (Fetter);
Tr. 612-13 (Grant).
Dr. Warner asserted that cracking of the clay cap might result from consolidation or compaction (subsidence) of underlying layers of the cell. The assertion
was expressed as a physical possibility not as the result of an analytical process.
Tr. 653-54. (Warner). Dr. Warner had not examined the analysis of consolidation presented in the Kerr-McGee Engineering Report. Tr. 669 (Warner).
Kerr-McGee considered the possibility of subsidence in its analysis of cell
performance. Most subsidence would be expected in the early years after
placement of the wastes. The final cap at the Kerr-McGee site will not
be installed until several years after waste placement commences, to allow
subsidence to occur. After the initial compaction period, the likelihood of
cracking of the cap as a result of subsidence is small. Tr. 531 (Fetter); Tr. 614
(Grant); Tr. 722, 811-12 (Schubert).
The Board finds that the most likely infiltration rate for the Kerr-McGee
waste disposal cell falls in the interval of 0.1 to 1.2 inches per year as proposed
respectively by Kerr-McGee and Staff. Because the Staff deliberately chose
values of parameters that would cause estimates of impacts to be overstated, the
Board concludes that Kerr-McGee's estimate of infiltration rate is likely to be
more realistic than the Staff's. In formulating their estimates, Kerr-McGee and
Staff considered possible increases in permeability of the capping layers of the
cell from roots and from subsidence. There is no genuine hazard of cap failure
from !"reezing and thawing or wetting and drying of a deeply buried clay layer.
The estimates of infiltration provided by applicant and Staff already include
conservative assumptions as urged by Illinois. The Staff estimate of infiltration
rate may have been unnecessarily conservative since it did not take account of
the low conductivity of the clay layer.
The Board rejects Illinois' assertion that we should accept an infiltration
rate of 3.6 inches per year because that rate is unnecessarily and unrealistically
conservative. That rate requires the assumption that the cell cap will fail entirely
to retard infiltration. Although we accept that cell cap performance could be
degraded during its design life we find that Applicant and Staff have taken
account of that possibility and that no basis exists for concluding that the cap
will fail totally in its design function. Nevertheless, even under that assumption,
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Kerr-McGcc's sensitivity analyses show that Illinois' general-usc standards for
groundwater would not be exceeded.
The Board concludes that its concern for apparent disparity between KerrMcGee and Staff concerning infiltration rates has been resolved. The range of
estimate shows a variance of a factor of 10 - not 100 - and the analyses
by Kerr-McGee show that its final conclusion of no impact on groundwater
is not sensitive to the infiltration rate used in the model. A conclusion of
small impact on groundwater therefore stands robustly against a broad range of
possible uncertainty in infiltration rates into the cell.

h. Hydrologic Properties
We sought testimony concerning the following issue:
Both the SFES and the Engineering Repon analyses are predicated on similar values for the
hydraulic gradient and hydraulic conductivity of the E stratwn groundwater zone. However,
neither repon clearly describes the uncenainty in these values. Moreover, neiiher repon
provides any insight as to the probable variations in the groundwater now during the next
several centuries, in response to periods of either wet or dry climatic episodes.

Kerr-McGee analyzed the potential effects of climatic fluctuations over a
period of centuries, as well as the potential effects of residual uncertainties or
variations in the hydraulic properties of the site. The results show that the
cell poses no threat to groundwater even if there were changes in climate or
significant alteration of the observed or predicted aquifer properties. KM Exh. 2
at 22-28.
The cover of the Kerr-McGee disposal cell is designed to minimize the
amount of rainwater that can infiltrate below the zone of evapotranspiration.
Kerr-McGee ran the HELP model to estimate infiltration based upon simulated
weather conditions representative of the site area over a 100-year period.
Although the average annual percolation through the disposal cell is about
0.1 inch, the maximum calculated infiltration through the cell was about 0.14
inch. During wet years the percolation through the cell is governed by the
low-permeability barriers in the cell's cover. Climatic changes thus do not
significantly change cell percolation because the capacity of the low-permeability
barriers and the drainage layer in the cover will not be exceeded even by extreme
climatic fluctuations. KM Exh. 2 at 24-24; Tr. 626-30 (Grant).
The Kerr-McGee simulations indicated that the predicted concentrations
in the groundwater were sensitive to transmissivity. Smaller transmissivity
resulted in larger concentrations of constituents in the aquifer. Simulations
assuming an order-of-magnitude decrease in transmissivity were performed.
It is highly improbable that actual transmissivity at the site would vary so
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much. Nonetheless, even with this change, the cell does not seriously threaten
groundwater quality. KM Exh. 2 at 26.
The hydraulic gradient was not varied during the Kerr-McGee or NRC
simulations. Hydraulic gradient at the West Chicago site is governed largely
by the geometry of the E stratum. Thus, the hydraulic gradient will not
vary significantly because the physical circumstances do not permit signifieant
variations. Id. at 26-27.
Dr. Warner criticized the NRC model for groundwater flow because the NRC
model did not allow for the variability in the thickness and hydraulic conductivity
of the E stratum at the site. State Exh. 1 at 1. The NRC chose values for
parameters in the model that would provide a bounding or worst-case analysis of
the site. Tr. 691, 768-69, 772 (Benioff). The Warner criticism is inapplicable to
Kerr-MeGee's modeling because the Kerr-McGee model incorporated variability
in transmissivity. KM Exh. 2 at 25-28. (Transmissivity is defined as the product
of thickness and hydraulic conductivity. Schubert Testimony on Contention 4(a),
ff. Tr. 688, at 3.
The Board finds that infiltration through the cell is not a sensitive function of
climate because percolation through the cell is governed by the low-permeability
barriers and the drainage layer in the cover. There is therefore reasonable
assurance that the cell will not have an adverse impact on groundwater quality
because of possible climate change during its design life.
C.

Fluoride Concentrations
We requested testimony on the following point:
Staff view that there has been no deerease in fluoride concentrations with time (SFES. p. 499 and figure 4.34) needs to be resolved with the Kerr-McGee Engineering Report. Volume
IT statement that fluoride concentrations are decreasing (p. 2.61).

Chemical analyses of groundwater samples permit a characterization of the
major ion chemistry of groundwater at the site and its change over time. In
general. a time-dependent deeline is observed in the concentration of the major
chemical species. The decline arises from the continuous removal of constituents
by natural leaching processes. KM Exh. 2 at 28. As a result, these analyses
sometimes provide a valuable indication of groundwater flow.
Fluoride observed in the glacial aquifer is presumably an artifact of hydrofluoric acid used in the ore-refining process at the facility. The hydrofluoric acid in
the discharged waSte waters underwent a chemical reaction in the soil to produce
substances such as calcium fluoride and magnesium fluoride. Compared with
other constituents, the fluoride compounds are relatively insoluble and thus are
expected to leach from the soil more slowly. The decline in fluoride concen-
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tration in groundwater should proceed more slowly than that observed with the
other more soluble constituents. [d. at 29.
Staff's interpretations as to the absence of a decline in fluoride concentrations
are based on the averaging of certain data (wells B-l through B-5) and the
plotting of the averages. Staff's statement appears to be based on a visual
analysis which concluded that the average of the data appear to be generally
constant (with the exception of the first two data points). SFES at 4-99, Fig. 4.34.
If a linear regression is performed on the average (including the first two data
points), the concentration of fluoride in fact does decline, and the downward
trend is statistically significant. KM Exh. 2 at 30.
Kerr-MeGee's interpretations as to the decline in fluoride concentration were
based on a well.by-well analysis of fluoride concentrations. Declines are
observed in all wells with the exception of B·}, The results of the statistical
analysis show that the downward trend is statistically significant in wells, B·2,
B-4, B-S, and B-7 and is statistically indeterminate for wells B-3 and B-6. [d. at
31, Table 8. Illinois offered no testimony with regard to fluoride concentrations.
Discrepancies in the interpretations of Staff and Kerr·McGee with regard to
fluoride concentrations result from differences in the way the data were analyzed.
Benioff Testimony on Contention 4(a), Issue 3, ff. Tr. 688, at 4; KM Exh. 2
at 29·30. Because of the formation of insoluble fluoride compounds in soils,
fluoride concentrations in groundwater have no direct utility in characterizing
groundwater flow. Thus whether the wells arc showing constant or slowly
declining fluoride concentrations has no bearing on resolution of Contention
4(a).
d.

Groundwater Flow

We requested testimony on the following issue:
The repom do not describe what groundwater flow is indicated by the observed decrease
with lime in the sulfate[s] chloride and fluoride concentrations in the glacial drift strata.

In order to use the observed data on solute concentration to estimate ground·
water flow, it is necessary to know the mass of the solute in the source and
its rate of release. Because this information is not known at the West Chicago
site, it is not possible to use the observed decline in concentrations as a tool
to estimate groundwater flow. Benioff Testimony on Contention 4(a), Issue 4,
ff. Tr. 688, at 2·3; KM Exh. 2 at 31-32.
Illinois offered no testimony with regard to the estimation of groundwater
flow from the observed decrease in solute concentrations. The Board finds that
there is no issue in controversy on this matter and that Staff's and Kerr-MeGee's
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answers resolve our uncertainty. The referenced solute concentrations have no
bearing on estimation of groundwater flow or resolution of Contention 4(a).

e. Recharge of the Silurian Dolomite
We requested testimony on the following issue:
The SPES states that "about 38% of recharge water enters the Silurian" dolomite aquifer
(p. 4-91). In contrast, the Engineering Report states that "only a very small percentage of
the water entering the glacial aquifer from the surface finds its way to the dolomite aquifer."
(Vol. I, p. 5). We need to understand the reasons for these discrepant statements.

There is no quantitative discrepancy between the SFES and the Engineering
Report with regard to the estimate of water that recharges the glacial dolomite
aquifer. Both the NRC and Kerr-McGee estimate the recharge in the general
area to the Silurian dolomite to be about 1.33 inches per year. Moreover, both
the NRC and Kerr-McGee estimate the recharge to the glacial aquifer in the
general area to be about 3.7 inches per year. (The NRC estimates the recharge
as 9 cm (3.5 inches) per year.) Thus, both NRC and Kerr-McGee agree that
about 36% of the recharge to the glacial aquifer in the general area reaches the
dolomite aquifer. KM Exh. 2 at 32-33.
The statement in the Engineering Report that "a very small percentage" of
the water entering the glacial aquifer finds irs way to the dolomite is a qualitative
characterization of the data as to recharge that are presented in the Engineering
Report. [d. at 33.
The recharge to the dolomite in the general area docs not reflect the recharge
to the dolomite from the surface of the West Chicago site. Groundwater in the
E stratum under the site is flowing predominantly horizontally toward discharge
into Kress Creek. Because the site is ncar Kress Creek, the horizontal component
. of flow is enhanced, as in the vicinity of any discharge point. The tendency
to horizontal flow is accentuated at the West Chicago disposal site by the clay
strata (B and D strata) which serve as a barrier to vertical flow. Thus, less than
36% of the water entering the glacial aquifer from the surface of the disposal
site enters the dolomite. [d. at 33-34; Tr. 594-98, 618-19 (Grant, Fetter).
The Board's concern about recharge rates to the Silurian Dolomite has been
resolved by Kerr-McGee's answer. There is no inconsistency between KerrMcGee and Staff technical position on recharge rate of the aquifer. Illinois docs
not contest the rate accepted by Kerr-McGee. The Board finds that there will
be no significant recharge of the Silurian Dolomite from waste water leaching
from the proposed waste cell.
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f. Groundwater Usage
We requested testimony concerning the following point:
The SFES states that 60 wells were identified within a 2 mile radius of the Kerr-McGee site
(p. 4-91) but does not tell the reader how much water is being withdrawn nor is there any
indication of the extent to which such withdrawal contributes to the movement of recharge
surface waters down into the dolomite aquifer. rurther, there is no discussion of possible
and/or probable increases in the withdrawal and the resulting effects on the groundwater
kinematics. As a matter of first impression, we take this issue to be quite consequential for
both Staff and Kerr-McGee analyses (modelling).

The SFES states that there are sixty-four wells within a 3-kilometer radius of
the Kerr-McGee site. Some fifty-two of these wells draw water from the Silurian
dolomite aquifer, seven withdraw water from the deeper Cambrian-Ordovician
aquifer, and four withdraw water from the Pleistocene sand-and-grav~l aquifer.
SFES at 4-9144 ; KM Exh. 2 at 35.
The effects of these wells have been included in Kerr-McGee's modeling
by the matching of the predicted potentiometric surface with the observed
potentiometric surface in the process of model calibration. KM Exh. 2 at 35-36;
see also Schubert Testimony on Contention 4(a), ff. Tr. 688, at 6).
The water in the E stratum at the disposal site is separated from the Silurian
dolomite aquifer by two confining layers, the B stratum and the D stratum. The
deeper Cambrian-Ordovician aquifer in West Chicago is further confined by the
overlying Maquoketa shale. The E stratum is thus hydrologically separated from
both the Silurian and the Cambrian-Ordovician aquifers. KM Exh. 2 at 36.
The isolation of the E stratum is demonstrated by the fact that the potentiometric surface of the E stratum is much higher than the potentiometric surface
of the Silurian dolomite aquifer. Because the average head difference across
the B-stratum aquitard is greater than unity, the Kerr-McGee experts testified
that any additional pumping of the Silurian aquifer will have no impact upon
downward movement of water from the E stratum. Thus, further pumping from
new wells would have no impact on the results of groundwater modeling. [d. at
36-37; Tr. 600-04 (Fetter).
Illinois' expert, Dr. Warner, testified that further pumping of the Silurian
might cause further downward leakage. He agreed with Kerr-McGee's experts,
however, that there would be a limit on the amount of downward leakage as a
result of hydraulic-gradient effects. Tr. 656-59 (Warner).
There are only four wells in the glacial drift aquifer within 3 kilometers of the
Kerr-McGee site. All of these wells are private wells and are further than 1200
meters away from the Kerr-McGee site. FES at 4-64; Tr. 777-78 (Benioff). An

4-1 The SFES is inconsistent with regard to the IOU! number of wells.
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assessment of the wells shows that none of these wells has an effect on or is
affected by the Kerr-McGec site. KM Exh. 2 at 37-38, Appendix 6.
Because of the limited yield of the glacial aquifer, the widespread and
expected contamination of that aquifer from a multitude of sources in an urban
area, and the available alternative sources of supply, it is highly improbable that
the use of the glacial aquifer will grow. It is thus not reasonable to expect
significant changes in pumping of the glacial-drift aquifer in the West Chieago
area that would affect the modeling results. {d. at 38:45
Regardless of future groundwater use, we find that increased pumping of
groundwater from the Silurian dolomite off site would have no significant impact
on the rate of infiltration of leachate from the waste cell because the E stratum
is isolated from the Silurian Dolomite by intervening low-permeability strata.
g.

Leachate

In our November 20 Memorandum and Order, we requested testimony
from the parties which would clarify and explain the contrast betwccn KerrMcGee's and Staff's estimates of concentrations of cyanide and of the chemical
constituents in leachate. We deal with leachate first.
In its Engineering Report, Kerr-McGee estimate'd the concentrations of
constituents in leachate through laboratory measurements. The Kerr-McGee
estimates were based on chemical extractions of waste material in a mildly acidic
solution. The tests were done according to EPA toxicity specifications and were
used to estimate the concentration of leachate that could be generated by each
waste type (e.g., tailings, sludges, pond wastes). Acidic extraction would tend
to overstate the concentration of constituents in leachate relative to that expected
in rainwater leachate from the actual waste cell. KM Exh. 2 at 41; Tr. 632-33
(Stauter); Tr. 781-82 (Benioff).
Kerr-McGee also tested the effects of neutralization of the wastes and the
effects of the relative volumes of liquid and waste in characterizing the leachate
quality. KM Exh. 2 at 8.
Kerr-McGee considered the effects of waste placement during cell construction on the expected leachate. Guided by estimates of where the types of wastes
would be placed, Kerr-McGee calculated the leachate concentration that would
be produced in various portions of the cell. Beeause the variation of leachate

4S Kerr.MeG",,·s witness, Dr. Feller, gathered some information to the effect that reliance on sroundwater for

water supply in general will decline in the area. According to Dr. Fetter's information, DuPage County ~ now
constructing a pipeline to carry water from Lake Michigan to the county. When the pipeline is finished. many
communities now using groundwater may switch to surface Water. This change should serve to alleviate reliance
on groundwater supply in the area and, if anything, reduce the possible impacts of the West Chicago disposal cell.
KM Exh. 2 at 38. Although West Chicago is not now plaMing to switch to surface water supply, it may have the
opportunity to apply for surface water supply in the future. Tr. 605 (Fetter).
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quality across the cell proved not to be large, Kerr-McGee assumed that a uniform-quality leachate would be released from the cell. In its subsequent modeling, Kerr-McGee used a so-called "composite" leachate that was made up of
the largest concentrations calculated for any portion of the cell. The composite
leachate is a conservative estimate of leachate quality. [d. at 8-9.
In order to bound its analysis, Kerr-McGee also estimated a "maximum"
leachate. The maximum leachate is the highest concentration of a constituent that
was observed in the analysis of the various waste types (e.g., tailings, sludges,
soils). The maximum leachate assumes that all the wastes yield concentrations
at the level of the most leachable waste component The maximum leachate
highly overestimates leachate constituents expected for the actual cell. [d. at 9.
Kerr-McGee recently conducted further analyses to estimate the concentration
of the leachate that might be generated by the wastes. A large number of
samples were collected from the various waste materials at the site. A master
composite of the samples was prepared in rough proportion to the amount of
wastes of each type (e.g., tailings, sludges, soils) on the site. The leachate
was generated by stirring a mixture consisting of 20% solids and 80% water
while maintaining the slurry pH between 8 and 9 with reagent grade calcium
hydroxide. The water used in the test had becn drawn from the E stratum
and represents the chemical properties of water that might percolate through
the cover. The recent tests showed lower leachate concentrations than were
given in the Engineering Report. The values for leachate concentrations in the
Engineering Report overstate significantly the concentrations of constituents that
would be released from the cell and thus the impacts of the cell on groundwater.
[d. at 10-11; Tr. 632-38 (Grant, Stauter); Tr. 845-46 (Grant).
The NRC estimated leachate quality by calculating the concentration in
leachate based on the concentration of a constituent in the waste. The calculation
uses distribution coefficients drawn from the literature. The distribution coefficients given in the literature vary by orders of magnitude for each constituent.
The NRC selected conservative values for each coefficient for the purpose of
estimating concentrations of constituents in leachate. The technique served to
overstate the concentrations in leachate relative to those that would be generated
by actual wastes in the cell. KM Exh. 2 at 42-43; Tr. 784-87 (Benioff). The
NRC concentrations for most constituents in leachate are about 10 to 100 times
higher than the estimates made by Kerr-McGee. KM Exh. 2 at 43, Table 3.
Illinois submitted no testimony with regard to the estimation of leachate concentration.
Because of the complicated chemistry associated with the dissolution process
and the consequent difficulty in calculating leachate concentrations from simple
equations, the actual measured values arc likely to be more reliable than the
values calculated by the NRC. [d. at 43; see Tr. 786-87 (Benioff). The NRC
estimates were intended to provide a bounding or worst-case assessment of
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leachate quality and not to predict leachate concentration accurately. Tr. 800-02
(Benioff).
We find that the NRC leachate values were unnecessarily conservative. Staff's
intent was to produce a bounding analysis; however, the bounds it adopted
deviated so far from realistic possibility as to be misleading. Staff declined to
use Kerr-McGcc's leachate values given in the Enginccring Report because they
might be unrealistically high by virtue of the weakly acidic extraction method
used to obtain them. The Staff then performed its own analysis using distribution
coefficients selected from the literature which gave even higher results than
found by Kerr-McGcc. The general concept of performing conservative analyses
when data sets contain substantial uncertainty may well be valid. However, in
this case the Staff pursued conservatism to the point of misleading the Board to
pursue unfounded concerns.46
The best estimate of leachate quality is provided by Kerr-McGee's recent
leachate test. The determination of leachate quality was performed under
circumstances that approximate the actual leaching process in the cell. Tr. 638
(Grant, Stauter); see Tr. 789-90, 814-16 (Benioff). The rccent leachate test
yields concentrations that in general are well below even the composite leachate
defined by Kcrr-McGcc in its Engineering Rcport and used in the groundwater
modeling. KM Exh. 2 at 10-11,43, Table 2-3.
The recent leachate tests support a conclusion that the small impacts on
groundwater quality appearing in the Engineering Report may be overstated.
Actual impacts are likely to be less than Kerr-McGee has previously estimated.
The Board finds that Kerr-McGcc's estimates of leachate water quality were
obtained by reasonable methods and that the data are a reliable basis for assessing
the impacts of the proposed waste cell on the groundwater of the West Chicago
site.

h. CyaT'ide
As part of its waste characterization process, Kerr-McGcc determined the
concentrations of priority pollutants in the waste material at the West Chicago
site. The concentrations of cyanide in the wastes were generally below the
detection limits. However, a single sample from the pond 2 wastes had a reported
cyanide concentration of 2.2 parts per million (ppm). The other sample from
the pond 2 wastes had a concentration below the detection limit.
The Staff estimated the cyanide concentration in the pond 2 wastes by
averaging the cyanide concentration in one sample of 2.2 ppm and in the other at
46 r'Or example. for lead. 10 reject the Kerr-McGee leaclute data IS being unrealistically too high and then to pick
a distributioo coefficient that does not apply to the West OIicago materials and which produces I calculated value
for lead in the leachate even higher than the Kerr-McGee experimental value defies logic_
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the detection limit of 1 ppm. In its subsequent modeling, Staff further assumed
that cyanide was present in all the wastes - not just the pond 2 wastes - at
the resulting average level of 1.6 ppm. SFES at 2-14, Tables 2.5, E.1. Based
on this assumption, the peak value of cyanide at the site boundary was found
by the NRC to exceed the !EPA general-use standard. SFES at E-15. The Staff
conclusion was based on a single positive result that was applied to the projected
groundwater contamination attributable to the entire waste cell.
Cyanide was not used to process ore at the West Chicago facility, and none of
the processes would be expected to produce cyanide as a by-product. KM Exh. 2
at 44-45. If significant quantities of cyanide are present in the wastes, cyanide
should be seen in groundwater samples, but it was not. Sampling for cyanide
conducted by Weston-Gulf Coast Laboratories, Inc. ("Weston''), on November
27 and 28, 1989, found no cyanide in the groundwater at the disposal site. The
analyses had a detection limit of 0.010 milligrams per liter (mg/L). KM Exh. 1.
The Weston data are consistent with data collected by Illinois in 1986 which
showed no cyanide above the detection limit of 0.001 mgIL level in groundwater
samples. SFES at 4-97. The absence of cyanide in the groundwater at West
Chicago demonstrates that cyanide is also not present in the waste materials at
the site. KM Exh. 2 at 45. Illinois submitted no testimony on this issue and did
not avail itself of the opportunity that we afforded it to conduct its own analyses
for cyanide and advise of the results.47
'The waste sample with a reported concentration of cyanide above the detection limit probably represents a laboratory reporting error. [d. at 44; but see
Tr. 791-98 (Benioff). The Board concludes Lhat Staff calculations in Lhe SFES
showing a possible short-term violation of JIIinois water quality standards for
cyanide were based on unreliable data and were unnecessarily conservative and
misleading. Cyanide would be expected to undergo hydrolytic decomposition
or biodegradation in the environment; however, the NRC Staff did not consider
these effects in its modeling. Tr. 794 (Benioff).
Based on the preponderance of cyanide analyses, the Board finds that cyanide
is not present above chemical detection limits in Lhe waste material at West
Chicago. If a waste cell were constructed as proposed, there would be no
significant likelihood Lhat Illinois water quality standards for cyanide would be
exceeded even temporarily as asserted in the SFES.
Conclusion

wit"

Regard to COlltentioll 4(a)

We find that Kerr-McGee's analyses have an appropriate degree of conservatism Lhat permits us to make realistic predictions of the impact that its pro47 S~~ note 38. mpra.
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posed disposal cell will have on groundwater quality which, to the extent they
err, overstate that impact. In contrast, Staff's analyses were so conservative as
to be misleading, overstating the impact to the extent of calling the feasibility
of Kerr-McGee's proposal into question. We conclude that it is reasonable to
expect that Kerr-McGee's proposed cell will have only a negligible impact on
groundwater quality, and that consequently no justification exists for incurring
the expense of disposing of these mill tailings at another site. Kerr-McGee's
proposal satisfies the requirements of 10 C.P.R. Part 40, Appendix A, Criterion
1; we resolve Contention 4(a) in Kerr-McGee's favor.
Findings of Fact on Contention 3(g)(2)
Contention 3(g)(2) states:
The evaluation of the alternative sites was not done on a standard evaluative basis and was
otherwise improper in that . • • •
(2) The modified solute transport analysis of the Proposed Action and Alternative D
was not benchmarked.

In our November 14 Memorandum and Order, we noted that certain comments
by the Illinois Department of Nuclear Safety on the SFES provide further
explanation of the thrust of this contention:
The computer model used for the solute transport analysis was originally written for modeling
saturated zone transport. SFES at 5-16 •• __ The NRC Staff assumed that the West Chicago
site and the Alternative D site would have an unsaturated zone directly beneath the disposal
cell. The NRC Staff modified the computer program for unsaturated zone modeling. Id.
No discussion of benchmarking of this program was provided in the SFES. IONS submits
that the modified computer model could not accurately model the Proposed Action and
Alternative D sites.· 8

We found that neither Staff's nor Kerr-McGee's affiants had validated the
challenged equation by derivation from first principles or cited observational
data that empirically confirm the equation. Moreover, we had some difficulty in
reconciling Dr. Fetter's statement in his affidavit that such an equation "is typically used by professionals" with his statement that, for unsaturated flow, "the
flow equations are nonlinear and not subject to easy solutions." (C.W. Fetter,
Jr., Applied Hydrogeology, Merrill Pub. Co., 1980, at 89) Therefore, we found
that a dispute of material fact existed and denied Kerr-McGee's motion.

48 Illinois' Reply to Kerr-McGee's and Staff's Rcspoosc to its Motioo to Amend Contentioos. Attach. A. at 5-6
(June 15. 1989).
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Kerr-McGee has submitted a derivation of the challenged equation. The
equation is shown to be readily derived from first principles. KM Exh. 2 at 39,
Appendix 7.
Staff's modification of the computer code did not require any modification
of the basic AT123D code. The modification introduced time dependence into
the source term to reflect the fact that the dissolved constituents from the cell
will have a delayed impact on groundwater. The effect of the modification
is to permit estimation of the time at which the maximum concentration of
a constituent will be observed in the groundwater. The calculation does not
estimate the maximum concentration level that is predicted. The modification
has no bearing on predicted groundwater quality or predicted performance of
the waste cell during its design life. KM Exh. 2 at 40.
Illinois submitted no admissible testimony in support of its position on
Contention 3 (g)(2). Although Illinois raised the contention, Illinois made no
effort to show that the modification of the AT123D code was inappropriate.
In light of Kerr-MeGee's derivation of the equation from first principles
and Staff's explanation, we find that the equation could accurately model the
groundwater flow under the West Chicago site and alternative site D. Staff's
use of a solute transport equation adds an apparent element of realism to its
modelling by taking account of the effects of the unsaturated zone underlying
these sites. Contention 3(g)(2) is resolved in Kerr-McGee's favor.
Kerr-MeGee's Motion for Summary Disposition of the Remaining
Contentions
On December 22, Kerr-McGee moved for summary disposition of the remaining contentions. These contentions were initially advanced in 1983 prior
to the publication of Kerr-McGee's Engineering Report (April 1986) and the
SFES (April 1989). Kerr-McGee believes that the matters raised by these contentions have been adequately addressed in the above documents, reflect a misunderstanding of Kerr-McGee's proposal, or are misguided. Illinois and Staff
responded on January 19, 1990. On January 29, Kerr-McGee moved for leave to
file a reply to Illinois, attaching its reply to its motion. That motion is granted.
Contention 2(a)(i)
This contention provides:
With respect to levels of inorganic containments [sic] in the onsite wastes, the applicant
has cooceded (Stabilization Plan 3.43) that because the sludge and tailings piles are
nonhomogeneous, averaging the results of the samples does not yield numbers which are
necessarily representative of the mass of the wastes. The applicant did, however, use averages
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in calculating the concentrations of inorganic contaminants released from the disposal cell.
In order to provide conservative and reliable estimates of dispersion and dilution effects, the
applicant should base its calculation on the hot spots in the wastes.

Kerr-McGee maintains that this contention is misdirected for several reasons.49 First. Kerr-McGee asserts that it has conducted exhaustive random sampling in order to accurately characterize the wastes at the West Chicago site.50
Illinois disputes that the sampling was either "exhaustive" or "random." lllinois
points out that. according to Kerr-McGee, the samples were "screened" prior
to analysis and that it is not shown that this "screening" was proper.'! Illinois
also notes that while Kerr-McGee conducted 906 EP Toxicity test. only 612 of
those samples were used in the analysis of the wastes, and questions why not
all tests were used. Kerr-McGee counters that it employed a "statistically based
random sampling protocol prescribed by the EPA for characterizing sites containing hazardous waste," and notes that all samples from areas where disposal
is known to have taken place were given EP Toxicity tests.'2
Illinois furnishes no citations to the Engineering Report in support of its
claims but does cliscuss them in ~~ 4 and 5 of the Enno affidavit Mr. Enno
states that "Kerr-McGee has not demonstrated that it has not screened out the
grossly contaminated samples thus leaving the less contaminated samples for the
more detailed analysis."') However, a perusal of VIII Engineering Report 8-14
reveals that Kerr-McGee has indicated how the screening was conducted and
what criteria were employed to determine whether further analysis was required.
These criteria did not screen out the grossly contaminated samples. Mr. Enno
also states that Kerr-McGee has reported the results of only 612 of 906 EP
Toxicity tests. It appears that the 612 EP Toxicity test results referred to by
Mr. Enno were performed on samples taken from locations where disposal is
known to have taken place, not those that were tested as a result of the screening
procedure, which Mr. Enno apparently has overlooked.S4 Mr. Enno alleges that

49 Staff supports Kerr·McGee. Su Staff', Response at 3.
50 Kerr· McGee', Motion for Summary Disposition It 2·3. The procedures for the sampling and chemical analysis

of the waste are reported in Volume VIll of the Engineering Report. VIll Eng. Rep. at 8·S to 8·12, 8·14 to
8·16, 8·18 to 8·21; itL, Exh. I. The sampling program was performed 10 conform with EPA procedures for the
sampling of wastes. It was designed to ensure thai a sufficient number of samples were collected 10 as 10 produce
a 'tatistically accurate characterization of the materials. To that end, .ome 330 boreholes were drilled al the .ite.
The pattern of borehole placement and the selection of samples from each borehole were b .. ed <Xl statistical
techniques that arc designed to provide a representative nmpling. Chemicallcreening tests were then performed
on over 1800 samples, including some 906 EP Toxicity Leach Tests, 234 infrared analyses, and numerous priority
~llutant analyses. VIII Eng. Rep. 8·2, 8-6 to 8·IS.
1 Illinois' Response at 3. Illinois relies on the affidavit of Thomas A. Enno, an enviroomental protection specialist
at the Illinois Environmental Protection Agency, let out in Exhibit C to its response.
'2Kerr·McGee', Reply at 2.
') Illinois also relies on this argument in questioning Kerr·McGcc', use of both a "composite" leachate and a
"maximum" leachate to estimate groundwater impacts. Illinois' Response at 4.
S4vrn Engineering Rcpm1aI8.14; id., Exh. I, 2·1, 2·2, 2·6, Tables 2.6 through 2.13, 5·1, Appendix A.
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Kerr-McGee has not taken sufficient samples from the tailings and sludge piles
but offers no rationale for this position. Such an unsupported allegation provides
an inadequate basis on which to question Kerr-McGee's sampling procedures."
We conclude that Illinois has not demonstrated that a genuine issue of material
fact exists on these points and that Kerr-McGee is entitled to a favorable ruling
on this contention.56
Contention 2(a)(ii)
This contention provides
The applicant's dispersion model assumes uniform dispersion of leachate from the disposal
cell and docs not take into account the possibility of channelized flow. Given the historical
experience concerning channelized flow at the Sheffield, lliinois low·level radioactive waste
disposal site, and given the inhomogeneous character of the West OUcago Kerr·McGee site
subsurface, the possibility and impact of channelized flow must be addressed.

Kerr-McGee relies on the affidavit of Charles W. Fetter. Jr., CO,nceming
Contention 2(a)(ii).57 for the proposition that the occurrence of channelized flow
at the Sheffield disposal site has no bearing on the situation at West Chicago.
Dr. Fetter states that groundwater at Sheffield is found in a pebbly-sand unit
~t is found in a channel in material of much lower hydraulic conductivity. The
pebbly-sand channel principally defines groundwater drainage. Dr. Fetter points
out that the geology at the West Chicago site is entirely different. There the
water table is found in a sand-and-gravel layer. termed the E stratum, which
exists under the entire disposal site, so that no subdrain effects like those seen
at Sheffield are observed. Channelized flow simply does not exist at the West
Chicago site in the aquifer that would be first and most significantly affected by
the disposal cell.
Illinois does not dispute Dr. Fetter's statements. Rather. it points to similarities between the E stratum and the pebbly-sand channel at Sheffield.58 Assuming
that these similarities exist, they do not provide reason to believe that channelized flow exists at the West Chicago site. Kerr-McGee's motion is granted.

55 Moreover, we lIe shocked at Ibe general lack of fOWldation for Mr. Enno', allegations. One signing an affidavit
should take cue to ensure lhat Ibere is some basis in fact for his allegatims. Here Ibat basis was toLIlly lacDng.
56lIIinoia also argues lhat, because of channelized flow, Ketr-McOee', claim Ib,t mixing or averaging of Ibe
WlStes will eliminate lite hazards must be diaregarded. However, lIIinoia hal failed to provide reason to believe
Ibat channelized flow exists at !he West OUcago lite. S•• our lUling m Contentim 2(a)(ii). infra.
Mr. Enno also attacks Kerr-McGee's modelling of releases from Ibe cell, although lIIinoia makes no ,uch
argument in its response. We lind Ibat Mr. Enno'l argwnents are, in any event, outside the ICope of this cmtention
which atucks the input into the model, not the model itself.
57 Exhibit 2 to Ketr-McOee'l Motim.
58 S•• Exhibit C to lIIinoia' Response, Enno Affidavit, , 11.
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Contention 2(d)

This contention provides:
The applicant's proposed groundwater monitoring system is insufficient to detect the kind
and quantity of contaminant migration. Among other things, the stabilization plan does
not describe the methods for sample collection, preservation, analysis, and custody; the
plan unhelpfully states only that "standard procedures will be followed for sampling and
analysis." Plan, 7-3. Similarly, the plan does not describe how groundwater data obtained
from the samples will be statistically analyzed; without proper statistical analysis, significant
changes in groundwater quality can go undetected. (The plan states only that "Results
will be examined for trends by a professional hydrologist." [d.) Nor does the plan
specifically indicate the depths, locations, and screen lengths of monitoring wells; without
this information the applicant cannot show that screen settings are related to the probable
path contaminants would take as they migrated offsite. Nor is the number of wells certain.

furthermore, the proposed system does not include analysis for organic waste constituents or
indicators of organic waste constituents. Such analysis must be undertaken because residuals
of organic solvents used in the industrial process may be present in leachate.

The applicant has not shown that it will install a background groundwater monitoring system
capable of establishing the quality of groundwater which has not already been contaminated
by leachate from the site. Groundwater contamination maps in the FES indicate that pollution
originating at the Kerr-McGee site spreads offsite in all directions. Samples from improperly
located background wells may yield water that has been contaminated by site pollutants rather
than water that is representative of the general area.

The applicant does not propose to monitor groundwater for an adequate length of time
following closure. Regulations under the Resource Conservation and Recovery Act, 42
U.S.c. §§ 6901 et seq. ("RCRA"), require, in this case, post-closure monitoring for around
60 ycars. However, given the fact that the proposed disposal site is located above, and has
already seriously degraded, the major groundwater source in the area, RCRA's monitoring
requirements should be treated as a minimum only.

This contention principally attacks the adequacy of Kerr-MeGee's groundwater monitoring plan which Kerr-McGee refutes with references to its Engineering
Report, the SFES, and Exhibit 3 to its motion_59 In its response, Illinois mounts
an attack on specific aspects of the monitoring plan.60 Specifically, Illinois raises
the following points_

59 Kerr-McGee', Motion for Summary Disposition at 9-10.
6O IIlinois' Response It 7-8 Ind Exhibit C at 7-10. Kerr-McGee Inswen these points in its Reply to Illinois'
Response It 4-5.
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First, Illinois offers the opinion of Mr. Enno that Kerr-McGee's monitoring
program is inadequate for a sanitary landfill, let alone a hazardous waste site. We
judge this conclusion in light of the specific shortcomings that Illinois alleges.
Second, Kerr-McGee proposes to use monitoring weIls that are of questionable integrity as weIl as upgradient monitoring weIls that will improperly sample
groundwater which was previously contaminated by site operations. However,
Illinois' reference in support of the assertion that the weIls are of questionable
integrity states that one weIl (B-5) was found to be constricted. Kerr-McGee
points out that this well is in the center of the disposal site and consequently
will not be used for monitoring.61 With regard to the sampling of contaminated
upgradient groundwater, Kerr-McGee correctly points out that Criterion 5B requires the earliest practicable warning that the impoundment is leaking. As a
consequence, it is necessary to compare samples taken from the groundwater
immediately upgradient from the cell with those taken immediately downgradient. Comparing the latter samples with samples of uncontaminated groundwater
could be misleading in that it could indicate ceIl leakage when none was occurring.
Third, the plan ignores contamination in the A and C strata as weIl as
the fact that organic solvents were used in the manufacturing process. KerrMcGee correctly points out that, under Criteria 7 A and 5B, the proper focus of
monitoring is the E stratum because it directly underlies the disposal ceIl and
would be the first stratum affected by leakage. Moreover, Illinois' allegation
that organic chemicals were used in the process is unsupported and counter to
the information given in VIII Engineering Report at 8-21, and the SFES at 214 to 2-17, that no significant quantities of organic poIIutants are present in the
wastes. Kerr-McGee maintains that Illinois conceded as much when it withdrew
Contention 2(b) related to organic chemicals.
Finally, IIIinois asserts that the 10-year monitoring period proposed by KerrMcGee is too short. The contention cites a 60-year monitoring period allegedly
required under the Resource Conservation and Recovery Act, and Mr. Enno
offers his opinion that the 10-year period proposed is too short, but provides
no reasons. Kerr-McGee points out that there are no wastes that are regulated
under RCRA which will be placed in the ceIl. Staff concurs. It points out that
it has found the lO-year period adequate, and that, until Kerr-McGee's license
is terminated, Kerr-McGee will be responsible for any monitoring.62
Illinois has provided no basis to conclude that there are genuine disputes of
material fact with respect to this contention; Kerr-McGee is entitled to a decision
in its favor on it.

61 II Engineering Report It 2·50. Fil:'. 2·1B and 2·73.
62 Staff's Response It 5·6.
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Contention 2(h)
This contention provides:
The decommissioning proposal does not include specific and adequate measures for excluding
human beings from the site over the long-term. Given the 14-billion-year half-life of thorium,
the NRC's acknowledgement that perpetual care of the sile will be necessary, and the sile's
proximity to residences, commercial establishments, and public schools, discussion of such
measures is crucial to evaluating the feasibility of onsile disposal.

Kerr-McGee maintains that Illinois' contention is unfounded, pointing out
that the thickness of the cell cover, including the intrusion barrier, will make it
unlikely that casual digging would proceed far enough to penetrate the wastes.
Kerr-McGee also points out that we have already addressed the allegations of
this contention.6 ] Illinois relies on the affidavit of Dr. Gerald R. Thiers for the
proposition that the cell will invite digging by humans which when combined
with rain storms will result in a breach of the disposal cell.64
In LBP-89-35, in ruling on Contentions 4(e) and 4(g), we found that "the site
would [not] constitute an attractive nuisance, so as to make intrusion probable,"
and that there is no "credible basis for the proposition that the cell will not
adequately resist .•• human intrusion,"65 We also found that the kind of damage
postulated by Dr. Thiers could be repaired without violating the prohibition
on active maintenance.66 Illinois does not directly confront these findings, but
repeats its previous arguments with one variation. Illinois now postulates that
human intrusion when followed by the probable maximum precipitation (PMP)
event will result in breach of the cell. However, in LBP-89-35 we ruled that
it was not necessary to have considered the PMP event and have adhered to
that ruling in denying Dlinois' motion for reconsideration in our unpublished
Memorandum and Order of today's date. Moreover, Dlinois has offered no
reason to question our previous conclusion that damage caused by such events
can be re!laired without active maintenance. Kerr-MeGee's motion is granted.
Contention 2(1)
This contention provides:

6]K=-McGee'l Motim for Swmnary Disposition at 11-12. Staff ConCUIS. See Staff's Response at 6.
64 Set Illinois' Response at 9-10 and Exh. A.

65 S,. LBP-89-35, 30 NRC at 689-90, 701-02661d. at 689, 690.
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The applicant has not demonstrated that it will adequately control radioactive dust releases
from both mobile and stationary sources during stabilization activities, or that the applicant's
dust control measures will achieve NRC's ALARA requiremenL

Kerr-McGee refers to volume IX of the Engineering Report which sets forth
the dust control program that will be employed during stabilization activities,67
and maintains that the program is more than adequate to deal with dust releases
during the stabilization period. Kerr-McGee also points out that it has gained
experience in controlling dust emission during the demolition activities at the
West Chicago site, and provides an explanation of the control measures.68
Illinois asserts that the assurances contained in the Engineering Report are
so vague as to be meaningless, that there is no mention of complying with
state opacity limits, and no indication of what criteria will govern the cessation
of operations in windy conditions. Thus Illinois argues that there is no clear
demonstration that Kerr-McGee will adequately control dust emissions during
stabilization activities.69 In its reply, Kerr-McGee notes that it will comply with
the Commission's ALARA requirements and any applicable Illinois regulations.
Staff notes that it will inspect to ensure compliance with Part 20.70
Illinois is correct that the statements in the Engineering Report are vague.
However, this does not provide a reason to deny the motion for summary disposition. Kerr-McGee points out that it is committed to meeting the requirements
of Part 20 and any applicable Illinois regulation and that it has had considerable
experience in dust suppression at the West Chicago site. Staff represents that it
will ensure that the requirements of Part 20 are met. Under these circumstances,
we do not believe that more detail is required. However, we condition our grant
of summary disposition of this contention in Kerr-McGee's favor on the implementation of the mitigative measures specified in f 5.9.4.1 of the SFES.
Contention 2(m)
This contention provides:
The applicant has not demonstrated that radiological air hazards will be adequately monitored
after closure. Type and model of instrumentation, location of mooitoring points, and
frequency of reading or sample collection are not discussed. Because of the demographic
setting of the proposed site, adequate post-closure radiological air mooitoring for an
appropriate time period must be carried ouL

67 Su IX Eng. Rep. at 9-3, 9-18, 9-23 to 9-25.
68 Su Ken·McGee', Motion (or Summlry Disposition II 12-13.
69 Su lIlinois' Response II 11-1270S~~ Ken·McGee', Reply 116-7; Staff', Response 116-7.
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In its motion, Kerr-McGee states that the applicable regulations establish a
design standard, noting that it is required to design a cover that will limit radon
flux to 20 pCi/m2 s. 10 C.P.R. Part 40, Appendix A, Criterion 6 (1989); see 40
C.F.R. §§ 192.32(b)(I), 192.41 (1989). Kerr-McGee expects that the flux from
the cell will be more than 50 times below the regulatory limit. XII Eng. Rep. at
12-4; see also SFES at 5-57. Kerr-McGee also points out that, although Criterion
6 explicitly does not require post-closure monitoring, it nonetheless plans to
conduct post-closure radiological air monitoring.71
Illinois does not contest any of Kerr-McGee's assertions, but instead points to
40 C.P.R. Part 61, Subpart T, "National Emission Standards for Radon Emissions
from the Disposal of Uranium Mill Tailings," which was published on December
15, 1989. Illinois points out that this subpart requires post-closure testing for
radon emissions. Kerr-McGee counters that Subpart T does not apply to thorium
mill tailings, and hence does not apply to the West Chicago site.72 Kerr-MeGee's
motion for summary disposition of this contention is granted.
Contention 2(0)
This contention provides:
The applicant has not demonstrated that the disposal onsite of 11,000 cubic feet of rare earth
compounds will not harm the environment The applicant must address the toxicity and
mobility of these compounds as well as their potential effect on the clay liner.

In its motion, Kerr-McGee points out that it possesses some 1825 drums of
rare-earth compounds resulting from facility operations which, if they cannot be
otherwise disposed of, will be placed in the disposal cell. The total volume of
the rare earth compounds is less than 1% of the total volume of wastes that are to
be disposed of in the cell. The rare-earth compounds have a strong tendency to
become sorbed onto soil particles, so that the releases of rare-earth compounds
from the cell will be negligible. Moreover, the rare-earth compounds have an
exceptionally low order of toxicity. Kerr-McGee relics on the affidavits of John
C. Stauter and Edwin T. Still. Staff supports Kerr-McGcc's factual assertions,
relying on the affidavit of Dr. Paul A. Benioff. Illinois has not controverted
these assertions.73 Kerr-McGee's motion for summary disposition is granted.

7t Ken-McGee'. Motim for Summary Disposition It 13-15_ Staff Igrees with Kett-McG= See Staff'. Response
It 7.

72 Illinois' Response It 12-13; Ken-McGee'. Reply It 7.
73 Su Ken-McGee'. Motim for Summary Disposition It 15-16; Staff', Response It 7-8; nlinois' Response at
14_
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Contention 2(q)
This contention provides:
Based at the calculatiats in the FES (fable 5.5), the applicant has not shown that during
stabilization activities it will meet applicable radiological exposure and emission standards,
because unjustifiable assumptions have been made which effectively minimize the calculated
dose. Specifically:
(i) The FES assumes that the individual at the nearest residence will spend only 10 percent
of his time outdoors. However, since the applicant's earth-moving activities are planned for
the warm months, it is unlikely that individuals, especially children, will spend 10 percent
of their time outdoors. Underestimation of outdoor time results in underestimation of dose
received.
(ii) The FES assumes that radon and thoron will be uniformly released over eight weeks
of earth-moving operations. To the contrary, releases will most likely occur as puffs of
high concentrations when crusted waste materials are breached. The assumption of uniform
release serves to minimize the calculation of dose received.

The contention states that the Staff assessed the radiological dose to the
maximally exposed individual on the basis that the person would spend only
10% of his time outdoors. Kerr-McGee relies on the Affidavit of Douglas
B. Chambers to demonstrate that the dose was calculated on the assumption that
the maximally exposed individual is outdoors 100% of the time."
Kerr-McGee also relies on the Chambers Affidavit for the proposition that
it is the cumulative exposure, rather than the peak exposure, that is relevant
for purposes of assessing radiological impacts of radon and thoron, as weII as
for the factual assertion that earth moving will occur more or less continuously
during the stabilization period so that uniform emissions of radon and thoron
may accurately reflect the nature of releases from the site. Staff has furnished
the affidavit of YuChien Yuan who performed the calculations and defends their
conservatism.75
In its response, Illinois steps outside of the allegations of the contention and
alleges that the dose to the maximally exposed individual from waste-handling
activities set out in Table 5.11 of the SFES is an annual rather than a committed
dose.76 This allegation overlooks the fact that the SFES states that, "[u]nless
otherwise stated, the term 'dose' in this report represents the committed 50-year
effective dose equivalent.''77 SFES, ,5.9 at 5-43. Kerr-McGee is entitled to a
favorable ruling on this contention.

74 Ketr_McGcc" Motion for SummaI}' Disposition at 17-18, and Em. 7. Staff concuIS and has submitted the
affidavit of YuOticn Yuan who perfonned the calculations. Su Staff', Response at 9.
75 Ketr-McGcc', Motion for SummaI}' Disposition at 18-19; Staff', Response at 9.
76 Illinois' Response at 14-16.
77 Ketr-McGcc', Reply at 8.

193

Contention 2(r)
This contention provides:
The applicant did not conduct any testa utilizing representative tailings solutions and
representative clay materials to detennine whether significant deterioration of penneability
or stability properties will occur in the proposed clay liner. Indeed, the applicant has not yet
decided what type of clay to use at the site, thus making such testa impossible.

Kerr-McGee asserts that Illinois' contention is completely misguided, pointing 'out that the disposal cell design does not rely on the clay liner for any
long-term purpose. Moreover, Kerr-McGee points out that it has in fact conducted a test to determine the effect of continued exposure of the clay to leachate
derived from the waste materials. The test results confirm that no significant
deterioration of the permeability or stability of the clay liner will occur.7B [d.,
~~ 5-9.
In its response, IIlinois submits "that Kerr-McGee has failed to eliminate any
real doubt as to whether exposure to the leachate from the wastes will result
in the deterioration of the clay liner. "79 Illinois has failed to raise an issue for
hearing. We are satisfied that summary disposition of this contention ·in KerrMcGee's favor is required.
CONCLUSIONS OF LAW
Contentions 2(a)(i), 2(a)(ii), 2(d), 2(h), 20), 2(m), 2(0), 2(q), 2(r), 2(w),
3 (g) (2), 4(a), and 7 are resolved in Kerr-McGee's favor in this Initial Decision.
Thus, subject to the conditions set forth below, all contentions admitted in this
proceeding have now been resolved in Kerr-McGee's favor. On the basis of
. our findings and rulings contained in this Initial Decision and in LBP-89-35, we
conclude that Kerr-McGee's proposed disposal cell satisfies the requirements
of 10 C.F.R. Part 40, Appendix A, by wide margins and that there is a high
degree of assurance that no significant contamination will occur as a result of
the disposal of the West Chicago mill tailings in it.

ORDER
Pursuant to 10 C.F.R. § 2.764(b), Staff is directed to issue the license
amendment that Kerr-McGee seeks, subject to the following conditions:
78 Kerr.McGoc', Motion for Sllmmlry Di!position at 19·20 and Exh. 8. Stiff CQU:UlS. Su Stiff', Response at
10.
79 Dlinois' Response It 16-17.
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1. During stabilization activities, Kerr-McGee is to implement the mitigative measures against radioactive dust specified in '5.9.4.1 of the SFES; and
2. Kerr-McGee must institute a detection monitoring system pursuant to
Criterion 7A of Appendix A to 10 C.F.R. Part 40 when the tailings are placed
in the disposal area.
Pursuant to 10 C.F.R. §§ 2.762(a) and 2.785(a), any party may take an
appeal of this Initial Decision by filing a notice of appeal with the Atomic
Safety and Licensing Appeal Board within 10 days of service of this Initial
Decision. Pursuant to 10 C.F.R. § 2.764, this Initial Decision shall be effective
immediately, and, pursuant to 10 C.F.R. §2.760(a), shall constitute the final
action of the Nuclear Regulatory Commission 45 days after its date unless
appealed.
It is so ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD
Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE
Dr. James H. Carpenter
ADMINISTRATIVE JUDGE
John H Frye, III, Chairman
ADMINISTRATIVE JUDGE
Bethesda. Maryland
February 13, 1990
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The Commission addresses a certified question from the Appeal Board
seeking guidance on whether testimony concerning particular accident scenarios
and their projected dose consequences is admissible for purposes of judging
the adequacy of an emergency plan. The Commission determines that such
testimony is inadmissible. The Commission reiterates that emergency plans are
to be evaluated against the sixteen planning standards of 10 C.F.R. § 50.47(b),
which are directed toward reasonable assurance of protective measures for a
broad spectrum of accidents.

EMERGENCY PLANNING:

BASIS FOR REQUIREMENT

The rulemakings of 1980 and 1987 establish that emergency planning as a
general matter is considered part of first-tier ("adequate") protection.
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REGULATIONS:

INTERPRETATION (10 C.F.R. § 50.47(b»

For the purpose of deciding whether proffered testimony on dose reduction
in a specific scenario should be admitted as relevant to evaluation of emergency
planning, it is immaterial whether the emergency planning regulations are
considered -fIrst-tier ("adequate") or second-tier ("extra-adequate") protection.

EMERGENCY PLANNING:

OBJECTIVE

Emergency planning is "essential." But it is only common sense to acknowledge that emergency plans are a backstop, a second or third line of defense that
comes into play only in the extremely rare circumstance that engineered design
features and human capacity to take corrective action have both failed to avert
a serious mishap.

EMERGENCY PLANNING:
REQUIREMENTS

BASIS FOR REQUIREMENT;

In the text of its emergency planning regulations, in rulemakings on the
subject of emergency planning, and in adjudicatory decisions interpreting those
regulations, the Commission has made clear that judgments on the adequacy of
emergency planning are to be based on conformity with the planning standards
set forth in 10 C.P.R. § 50.47(b).

EMERGENCY PLANNING:
REGULATIONS:

REQUIREMENTS

INTERPRETATION (10 C.F.R. § 50.47)

Nothing in 10 C.F.R. § 50.47 contains any suggestion that calculations of dose
consequences are intended to playa role in the evaluation of an emergency plan's
adequacy_ Consideration of specific accident sequences and their potential dose
consequences has been rendered unnecessary by the promulgation of generic
guidance that incorporates and synthesizes data on a range of accidents and
their consequences.

EMERGENCY PLANNING:
REGULATIONS:

REQUIREMENTS

INTERPRETATION (10 C.F.R. § 50.47)

It is by applying the generic guidance of the sixteen planning standards of
10 C.P.R. § 50.47(b) to the review of individual emergency plans - not by
attempting to predict the effects of particular hypothetical accidents occurring
under particular hypothetical conditions of weather, time of year, and time of
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day meL

that the NRC satisfies itself that the goal of achieving dose reductions is

EMERGENCY PLANNING:
EMERGENCY PLANS:
PRESUMPTION)
REGULATIONS:

REQUIREMENTS

FEMA FINDINGS (REBUTIABLE

INTERPRETATION (10 C.F.R. § 50.47)

The final emergency planning rule, as amended in 1987, should have left
little doubt as to the Commission's intent, which may be summarized as follows:
Emergency plans are to be evaluated on their own merits, against the sixteen
planning standards of 10 C.F.R. § 50.47(b), with presumptive validity accorded
to FEMA's expert judgments on offsite planning; that ~e evaluation does not
entail consideration of the dose consequences that might be calculated under
various hypothetical circumstances; and that a plan judged adequate against
those planning standards is considered generally comparable to any other plan
that has been found adequate.

ADJUDICATORY HEARINGS:
INVOLVED IN RULEMAKING

CONSIDERATION OF ISSUES

RULES OF PRACTICE: CHALLENGE TO COMMISSION
REGULATIONS; WAIVER OF RULES OR REGULATIONS
A determInation of standards of decisionmaking, made by rule, is not for
individual adjudiCatory boards to alter. Parties dissatisfied with the rule's
approach may petition to change the rule, or they may attempt, by requesting a
waiver of the rule, to show why it should not be applied to a particular case.

MEMORANDUM AND ORDER
I.

INTRODUCTION

In ALAB-922, 30 NRC 247, issued on October 11, 1989, the Appeal
Board certified a question to the Commission for resolution, pursuant to 10
C.F.R. § 2.785(d), under which the Appeal Board may "certify to the Commission for its determination major or novel questions of policy, law or procedure."
The question certified was the following:
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whether the MassAG's [Massachusetts Attorney General's1 testimony, which seeks to address
the dose reductions/dose consequences that will arise under the NHRERP [New Hampshire
Radiological Emergency Response Plan1, •.• is admissible as relevant to a determination
of whether, in accordance with the Commission's Shoreham guidance, the NHRERP will
achieve "reasonable and feasible dose reduction under the circumstances" so as to provide
"reasonable assurance that adequate protective measures can and will be taken" in accordance
with 10 C.F.R. §S0.41(a).

30 NRC at 259.
For the reasons that follow, we have determined that the testimony proffered
by the Massachusetts Attorney General was admissible neither for the purpose
mentioned by the Appeal Board nor for any other. To explain the basis of
our decision requires us to set forth in some detail the context in which the
admissibility of the proffered testimony was considered by the two Boards.

ll.
A.

PROCEEDINGS BEFORE THE BOARDS

Licensing Board

The Massachusetts Attorney General, in a contention first offered in 1983 and
resubmitted in 1986, charged that the New Hampshire plan did not, as required
by 10 C.F.R. § 50.47(a), provide "reasonable assurance that adequate protective
measures can and will be taken" in an emergency, because on a summer
weekend, with the nearby beaches densely populated by transients, evacuation
would fail to protect persons on the beach under many plausible meteorological
conditions, and inadequate provisions had been made for sheltering these
persons. The Applicants objected to this contention on the grounds, first,
that the NRC's emergency planning regulations were not intended to guarantee
absolute protection or a given level of protection, and second, that to litigate
the contention would in effect be to relitigate the decision to site the plant
at Seabrook. The Staff opposed the contention to the extent that it could be
interpreted as seeking to litigate the dose consequences of any specific accident
or as asserting that emergency planning must achieve a particular level of dose
protection to the public, but would have allowed its admission to the extent
that it constituted a challenge to the adequacy of the sheltering provided for the
beach population.
The LicenSing Board rejected the proposed contention on April 29, 1986.
The Commission's rules, it said, did not require a zero-risk standard, but rather
the deyelopment of emergency plans with the flexibility to ensure response to
a wide spectrum of accidents. The Massachusetts Attorney General, said the
Licensing Board, was seeking to have each of the responses within the range
of protective responses provide absolute assurance, whereas the intent of the
rules was to ensure that anyone or a combination of responses would provide
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the requisite reasonable assurance. The Licensing Board agreed with the Staff
that particular postulated accidents were 'inappropriate for litigation, and that
the regulations did not require that any particular level of radiological dose
reductions be achieved.
The Massachusetts Attorney General sought review by the Appeal Board, but
the Appeal Board, in ALAB-838, 23 NRC 585 (1986), held the appeal to be
interlocutory, since Massachusetts could continue to participate in the proceeding
as an interested state. As an interested state, therefore, the MassAG tried again
in September 1987, offering testimony as to the technical basis for the NRC's
emergency planning rules, radiation doses to the public that would result from an
accident at Seabrook, the potential for an atmospheric release, and the probable
health consequences of the foregoing.
The MassAG argued that this testimony was germane, since it illuminated the
actual level of protection afforded the public, a necessary part of a "reasonable
assurance" finding. The regulations, said the MassAG, called for a range of
protective measures, but here, the plan did not provide for sheltering. The
MassAG urged that while the Board was not required to make specific dosesavings findings, or to calculate the number of people who would be injured
in an accident. it was nevertheless required to accept evidence on those issues
in order to determine the adequacy of the protective measures provided by the
emergency plan.
Applicants objected to the offer of proof, arguing that it was an effort to
reintroduce the contention rejected earlier, and that the evidence was irrelevant.
since it purported to show dose savings and consequences in absolute terms,
whereas the regulation only required a showing that the emergency plan "is
designed to achieve reasonable and feasible dose savings given the circumstances
of the site in question." The Staff agreed with the Applicants.
In a bench ruling on November 17, 1987, the Licensing Board determined that
the proposed testimony was outside the scope of the Commission's emergency
planning requirements, as outlined in three Commission pronouncements on
emergenc) planning. Tr. 5594. First. the Licensing Board said, the 1983
San Onofre decision (Southern California Edison Co. (San Onofre Nuclear
Generating Station, Units 2 and 3), CLI-83-IO, 17 NRC 528, 533), had
emphasized that with regard to emergency planning,
The emphasis is on prudelll risk reduction measures. The regulation does not require
dedication of resources to handle every possible accident that can be imagined. The concept
of the regulation is that there should be core planning with sufficient planning flexibility to
develop a reasonable ad Me response to those very serious low probability accidents which
could affect the general public. [Emphasis in original.]
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Second, the Licensing Board looked to the Commission's 1986 decision in
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CLI-86-13,
24 NRC 22, where the Commission said:
The root question becomes whether the ULCO plan can provide for "adequate protective
measures ••• in the event of a radiological emergency."
This root question cannot be answered without some discussion of what is meant by
"adequate protective measures." Our emergency planning regulations are an important part
of the regulatory framework for protecting the public health and safety. But they differ in
character from most of our siting and engineering design requirements which are directed
at achieving or maintsining a minimum level of public safety protection. Su, e.g., 10
c.P.R. § 100.11. Our emergency planning requirements do not require that an adequate plan
achieve a preset minimum radiation dose saving or a minimum evacuation time for the plume
exposure pathway emergency planning zone in the event of a serious accident. Rather, they
attempt to achieve reasonable and feasible dose reduction under the circumstances . • • •

Id. at 29-30 (footnote omitted).
Finally, the Licensing Board cited the then newly issued final rule in the 1987
rulemaking on emergency planning, where the Commission said:
The final rule malees clear that every Emergency Plan has to be evaluated for adequacy on its
own merits, without reference to the specific dose reductions which might be accomplished
under the plan, or to the capabilities of any other plan.

52 Fed. Reg. 42,078, 42,084 (Nov. 3, 1987).
The Licensing Board concluded that the proffered testimony, despite sincere
efforts to argue otherwise. involved "specific assumptions of doses, dose consequences. health effects, and the entire array that the Commission stated is not
part of consideration." Tr. 5608.
B.

Appeal Board

The issue of the exclusion of the proffered testimony came before the Appeal
Board on its review of the Licensing Board's December 30, 1988 Partial Initial
Decision (LBP-88-32, 28 NRC 667) on the New Hampshire emergency plan. In
ALAB-922. issued on October 11, 1989, the Appeal Board provided a different
analysis of the issue from that of the Licensing Board. It declared that the focal
point of the dispute was where the emergency planning regulations, with their
requirement of "reasonable assurance," fit into the two-tiered regulatory scheme
of the Atomic Energy Act The Appeal Board explained that the Commission's
safety regulations are either standards necessary to provide first-tier "adequate
protection" (as authorized by section 182(a) of the Atomic Energy Act) or are
second-tier "extra-adequate protection" (measures over and above what is needed
for adequate protection) as authorized by sections 161(b) and (i) of the Atomic
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Energy Act. The distinction between the two was recognized, said the Appeal
Board, in UCS v. NRC, 824 F.2d 108 (D.C. Cir. 1987) (UCS 1).
The Intervenors, said the Appeal Board, claimed that 10 C.F.R. § 50.47 was
a first-tier "adequate protection" standard, and that the Commission could not
determine whether "adequate protection" was provided without evaluating the
degree to which the emergency plan still left the public at risk. This argument,
said the Appeal Board, was "promptly dispelled" by an examination of the
1980 rulemaking that promulgated 10 C.F.R. § 50.47. ~n that rulemaking. the
Commission cited as its authority sections 161(b),. (i), and (0) of the Atomic
Energy Act. In the Appeal Board's words, "[i]t is hard to imagine a more
compelling indication that. . • emergency planning requirements are intended
to be second-tier, AEA section 161 safety provisions rather than first-tier,
'adequate protection' requirements under AEA section 182." ALAB-922, supra,
30 NRC at 256-57. Thus the Appeal Board had "no difficulty" rejecting the
Intervenors' argument that the proffered testimony was admissible to show that
even with the New Hampshire emergency plan in place, operation of the plant
presented such risks as to fail the "adequate protection" test [d. at 257-58.
The Appeal Board found "more compelling" the argument that the evidence
should be admitted to show (in accordance with Shoreham's guidance that emergency plans should seek to achieve "reasonable and feasible dose reductions")
whether the dose reductions achievable by the New Hampshire plan were "reasonable." Clearly, said the Appeal Board, the reductions would be "feasible,"
since the plan had been prepared by state officials; but a "more compelling case"
was presented by the argument that those dose reductions would not be "reasonable," if, as contended by the Massachusetts Attorney General, they would
result in little realistic dose reduction and lead to doses with serious health
consequences. To this, the Appeal Board noted, Applicants and Staff answered
that all information on dose consequences and dose reductions was beside the
point, since the Commission had made clear in Shoreham that no preset dose
reductions or evacuation times were called for, and the 1987 rule had declared
that plans were to be evaluated for adequacy "without reference to the specific
dose reductions which might be accomplished under the plan." [d. at 258, citing
52 Fed. Reg. at 42,084.
The Appeal Board thus found itself pulled between what it considered to be
two contradictory lines of analysis: Shoreham's emphasis on "reasonable" dose
reductions and the "perhaps superseding" guidance of the 1987 rule, in which the
determination of "specific dose reductions" was ruled out. The latter approach,
the Appeal Board said, suggested that "given the 'extra-adequate protection'
status of emergency planning requirements," review of emergency plans should
concentrate not on a subjective judgment of whether the protection afforded to
the public is "adequate," but rather on conformance with the requirements of
the regulation and the pertinent NRC/FEMA criteria. Accordingly, the Appeal
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Board certified to the Commission the question of whether the MassAG's
testimony was admissible as relevant to a determination of whether the New
Hampshire plan would achieve "reasonable and feasible dose reduction under the
circumstances" so as to provide "reasonable assurance that adequate protective
measures can and wiII be taken." [d. at 259.
On October 20, 1989, the Massachusetts Attorney General asked the Appeal
Board to reconsider its decision that emergency planning regulations represented
a "second-tier" or "extra-adequate" level of protection under section 161 of the
Atomic Energy Act rather than "first-tier" protection under ABA section 182.
The petition urged that the transcript of the 1980 Commission meeting at which
the language of the emergency planning rule was crafted was evidence that the
Appeal Board erred on this central point. The Massachusetts Attorney General
argued that the citation to section 161 in the 1980 rulemaking was without
significance, and it noted that the Commission's fire protection rule - by the
NRC's own account a first-tier "adequate protection" standard - had been
issued under section 161. The petition also noted that the two-tier theory had not
been articulated until years after the 1980 ruIemaking on emergency planning.
Massachusetts offered a different explanation of the citation to sections 161(b),
(i), and (0): to ensure that criminal sanctions set forth in 42 U.S.C. § 2273
would apply. A similar petition was filed by the Seacoast Anti-PoIIution League.
On O~tober 23, the Appeal Board summarily denied the petitions for reconsideration, on the grounds that the issues raised in them were so linked to
those involved in the question certified to the Commission for decision that they
should be resolved by the Commission rather than the Appeal Board.

m.

FILINGS OF THE PARTIES

In response to a briefing schedule issued by the Commission on October 13
(modified by an extension of time granted to the NRC Starf), the parties filed
their briefs between October 27 and November 13, 1989. The positions of the
parties may be summarized as foIIows.
1.

Intervenors

Intervenors assert that the Appeal Board erred when it held, based on the
citation to section 161 of the Atomic Energy Act in the 1980 emergency planning
rulemaking, that emergency planning was a second-tier, "extra-adequate" safety
measure. The transcript of the 1980 Commission meeting that preceded adoption
of the rule makes clear that the key phrase "adequate protective measures" in the
regulation was specifically intended to track the phrase "adequate protection"
in section 182 of the ABA. The choice of words was designed to assure that
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"best efforts" would not be enough, and that emergency planning measures
would also have to be effective in protecting the public. In recognition that the
discussion was crucial to a correct understanding of the Commission's intent,
the Commissioners directed that the transcript be included in the rulemaking
record.
According to the Intervenors, the Appeal Board, in relying on the citation
to sections 161(b), (i), and (0) - an issue that the Appeal Board itself raised,
none of the parties having done so - ignored the 1980 Authorization Act in
which Congress directed the NRC to develop emergency planning regulations.
Although the Commission's final rule in 1980 included a statement that the rule
was consistent with the Authorization Act, that Act did not appear in the list of
authorities. Thus the list is incomplete on its face. Furthermore, the Commission
has named section 161 as the sole basis of such safety-based rules as the fire
protection rule, cited by the Commission in an appellate brief as an example
of a first-tier "adequate protection" backfit. In reality, the citations to sections
161(b), (i), and (0) simply designate regulations to which criminal penalties
under 42 U.S.C. § 2273 are intended to apply. Any doubt is eliminated when it
is recognized that in the 1980 version of 10 C.F.R., the General Design Criteria
of 10 C.F.R. Part 50, Appendix A, were not described as based on section 182.
Intervenors' claim that the Appeal Board's quotation from the Commission's
1986 Shoreham decision was misplaced. Although some of the quoted language
might suggest that emergency planning was not designed to achieve or maintain
a regulatory minimum of protection, the 1980 rulemaking was unambiguous on
that point, and it is controlling. Indeed, in 1983 the Commission, in response
to a congressional question, made clear that it saw emergency planning as a
matter of adequate protection, not - as in the days before the TMI accident a "secondary but additional measure to be exercised in the unlikely event that
an accident would happen."
Likewise, say the Intervenors, the Appeal Board should have given no
weight to the Commission's statements in the 1987 rulemaking that suggested
emergency planning was of second-rank importance. First, the context in which
the 1980 Commission spoke of emergency planning as needed to "bolster" other
safety measures was one that (as described above) contrasted the pre-TMI and
post-TMI approaches. Moreover, even the Commission in 1987 conceded that it
was not possible to resolve the issue of the intended significance of emergency
planning through "microscopic" analysis of the )980 language. As for the
120-day clock, that provision did not reveal a difference between emergency
planning and other safety regulations, but rather a resemblance, in that other
types of regulations also do not require automatic shutdown. Moreover, the
1980 regulation reflected a compromise, with new and existing plants handled
differently. For new plants such as Seabrook, an adequate emergency plan was
essential to operation. In fact, the reason for the 120-day clock was not a casual
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view of emergency planning, but rather a recognition that the NRC did not have
the power to compel the cooperation of state and local governments.
In the Intervenors' view, the phrase "adequate protective measures" in
section 50,47(a)(I) has a plain meaning that must be acknowledged. The
Appeal Board never addressed the Intervenors' argument that whatever the
Commission thought about emergency planning in 1987, it still considered
emergency planning to be part of the first-tier adequate protection framework.
The Commission would never have countenanced the huge sums that utilities
have spent on emergency planning since 1980 if those requirements were
not viewed as necessary for adequate protection. The Appeal Board did not
deal with the 1980 Authorization Act, in which Congress made clear that
emergency planning was designed to prevent "public endangerment," i.e., first
tier. In statements to the Congress, Commissioners made clear that they shared
Congress' view that emergency planning regulations were in place to ensure
"adequate protection."
Once it is recognized, say the Intervenors, that emergency planning is a
first-tier safety standard, then there are three different approaches under which
the Massachusetts Attorney General's proffered testimony is admissible: (1) to
contribute to a case-by-case evaluation of whether the risk posed by operation of
Seabrook is acceptable; (2) for a determination of whether a "range of protective
measures," as required by the planning standards of section 50.47(b), have been
provided; and (3) to judge whether the plan achieves "reasonable and feasible
dose reductions under the circumstances," to quote the Commission's 1986
Slwreham decision. The phrase "under the circumstances" should be understood
to refer simply to the case-by-case nature of the inquiry, not to suggest that a
"best-efforts" showing is all that is needed. The Commission's November 1987
final emergency planning rule rejected a ''best-efforts'' approach.
Finally, Intervenors argue, there is no "exclusionary rule" in NRC proceedings that would bar testimony on dose consequences. The evidence on dose
reductions and dose consequences that the Massachusetts Attorney General has
sought to introduce is plainly relevant to the adequacy of the emergency plan.
The only way that such obviously relevant evidence could be excluded is the
existence of some policy barring its admission. Such an intent might account for
the statement in the Commission's November 1987 rule that "every emergency
plans is to be evaluated for adequacy on its own merits, without reference to the
specific dose reductions which might be accomplished under the plan." It would
be irrational, however, for the Commission, without ever having articulated a
rational basis for doing so, to say in one breath that it will evaluate a plan's
adequacy and in the next that it will not look at evidence plainly relevant to
the plan's adequacy. The NRC has expertise in evaluating dose consequences,
which it routinely estimates in a variety of contexts.
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For these reasons, Intervenors urge, the Commission should reverse the
Appeal Board's "second-tier" finding and direct the Appeal Board to proceed
with its review of LBP-88-32 accordingly. Alternatively, it should go further
and indicate that the proffered testimony was relevant and material and should
have been admitted.
2.

Applicants

The precise question posed by the Appeal Board, say the Applicants, was
whether the reference in Shoreham to the objective of achieving "reasonable
and feasible dose reduction" meant that evidence on dose savings and dose
consequences should be admitted. In the context in which the Commission
used that phrase, "reasonable" referred to dose savings achievable without
disproportionate cost This position is consistent with San Onofre, CLI-8310, supra, which said that the emergency planning rules emphasized "prudent"
risk reduction measures, not extraordinary measures such as construction of
new hospitals. The 1987 amendments to the Commission's emergency planning
rules lay to rest any suggestion that the proffered testimony could be admissible.
The proposed rule emphasized that the emergency planning rules were flexible,
not aimed at achieving preestablished minimum dose savings. The final rule
made the same point, declaring that findings as to precise dose reductions "are
never a requirement in the evaluation of emergency plans," and that emergency
plans were to be evaluated individually, "without reference to the specific dose
reductions which might be accomplished under the plan. . • ." The foregoing
demonstrates that the evidence proffered by the Intervenors was irrelevant, since
all that must be shown to satisfy the NRC's requirements is that the emergency
plan is "designed to achieve reasonable and feasible dose savings given the
circumstances of the site in question." Once that is shown, it is irrelevant
"whether these dose savings will be high or low in absolute terms at a particular
site in the circumstances of a given accident or class of accidents."
The Appeal Board was correct, Applicants argue, in finding that the NRC's
emergency planning rules, having been promulgated under section 161 of
the Atomic Energy Act, constitute "second-tier" protection under the twotier formula described in UCS I. Citations of authority are required by the
Administrative Procedure Act and are not merely some afterthought to which the
agency mayor may not give consideration. The 1980 Commission transcript on
which Intervenors rely is at best inconclusive. It does not remove the ambiguity
as to the meaning of "adequate protective measures" in the regulation, but it
does make clear that the emergency planning rules were not intended as a "site
blocking" regulation. Moreover, the 1987 emergency planning rules commented
on the "inconsistency" in the Commission's 1980 pronouncements on emergency
planning.
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According to Applicants, the Intervenors may be correct in saying that a
reference to section 161 does not necessarily designate a rule as "second tier,"
but in the case of the emergency planning rules, it is clear that the Commission
intended second-tier status. The fire protection rule, cited by Intervenors as an
"obvious example" of a first-tier safety regulation that was issued under section
161, actually demonstrates the opposite. In the list of authorities for Part 50
found in 52 Fed. Reg. 41,294, section 161(b) is cited as authority for section
50.48, for purposes of 42 U.S.C. § 2273 (establishing criminal sanctions for
violations). Sections 161 and 182 are both cited as authority for Part 50. Thus
the reference in the rulemaking to section 161(b) was intended to identify 10
C.F.R. § 50.48 as a regulation to which criminal sanctions would apply. With
regard to 10 C.F.R. § 50.47. however. the list of authorities for Part 50 does not
mention § 50.47 specifically. However. the rulemaking listed sections 161(b),
(i), and (0). This fact, coupled with the absence of a statement that criminal
sanctions would apply to the regulation. demonstrates that the Commission could
only have intended § 50.47 to be a second-tier regulation.
In the Applicants' view. references to statements made to the Congress by
individual Commissioners deserve litt1e or no weight in determining whether
the regulation is first or second tier. More to the point is the distinction that the
Commission drew in Shoreham, CLI-86-13, supra. between emergency planning
regulations and siting and engineering design requirements "which are directed
at achieving or maintaining a minimum level of public safety protection." (24
NRC at 30) such as 10 C.F.R. § 100.11. which establishes the exclusion area
and low population zone in terms of doses to individuals. This language clearly
shows emergency planning regulations to be second tier.
Finally, say the Applicants, the discussion in the Commission's 1987 proposed rulemaking makes clear that any ambiguity was to be resolved in favor
of calling emergency planning rules second tier. The final rule made the further
point that the 120-day clock in the 1980 rule showed the second-tier status of
emergency planning requirements.

3.

NRC Starr

According to the NRC Staff, the Commission's regulations - the plain wording of section 50.47(a)(I), the pertinent administrative history, and prior Commission interpretations - all demonstrate that the Licensing Board was correct
in excluding the proffered testimony. The regulation calls for determinations
by FEMA on the adequacy and implementability of offsite plans. in accordance
with planning standards of section 50.47(b). The regulation does not provide
for a dose reduction/dose consequences analysis, but rather for a review of the
plans against the standards to see if they are adequate and implementable. The
Statement of Considerations of the 1980 rule did not indicate that there was
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to be any examination of radiological doses and consequences. The Commission there recognized that FEMA was best suited to assess offsite emergency
preparedness. The NRC final rule restated, and cited, the guidance of NUREG0654/FEMA-REP-l, which states that the planning basis for the standards was
a spectrum of accidents, independent of specific accident sequences. Thus the
Commission intended that individual licensing cases look at conformance with
the standards, not at particular accident sequences or their consequences.
The NRC Staff asserts that in San Onofre, CLI-83-lO, supra, the Commission refuted the concept that dose reduction calculations are needed or relevant
In Shoreham, the Commission focused on "reasonable and feasible dose reductions under the circumstances," not on achieving "a preset minimum radiation
dose saving or a minimum evacuation time." CU-86-13, supra, 24 NRC at 30
(emphasis added). This was a plain indication that there was to be no consideration of absolute dose reduction or consequences at particular sites. While
Shoreham could be read in the manner outlined by the Appeal Board to allow
dose savings and consequences to be litigated as part of determining whether
dose reductions achieved by a plan are "reasonable," the decision, when read in
context, emphasizes that plans are to be judged against "standards" rather than
on the basis of dose and risk calculations. That point was reiterated several
times in the 1987 final rule on emergency planning. That same rule made clear
that plans were to be judged without reference to the specific dose reductions
that might be accomplished under a particular plan.
It is immaterial, says the NRC Staff, whether emergency planning is a
first-tier or second-tier regulation, for in either case, the proffered testimony
was irrelevant Intervenors' emphasis on emergency planning as a first-tier,
adequate-protection standard seems to be based on the misconception that if the
regulation is first tier, dose calculations are required to determine the adequacy
of emergency plans. In fact, whether the regulation was adopted under section
161 of the ABA (as these were) or section 182, the Commission's regulations
do not caB for dose calculations, but rather for conformity with standards set out
in the regulations. In this regard they are like many of the Commission's most
basic safety regulations, such as emergency core cooling standards and quality
assurance requirements. If the Intervenors wished to challenge the adequacy of
the rule, they could have petitioned for a rule change, and they could have asked
for a waiver of the rule in this case. Instead, they are attempting to engraft onto
the rule requirements over and above those established by the Commission.
To answer the certified question directly, the NRC Staff maintains, the phrase
"reasonable and feasible dose reductions under the circumstances" in Shoreham
envisioned testimony not on dose projections and dose consequences, but on
reasonable and feasible methods of dose reduction for a particular site under the
circumstances existing there. The Licensing Board received such testimony and
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concluded, as had FEMA, that the New Hampshire emergency plan provided
"for a range of protective actions. to

IV.
1.

DISCUSSION

''First Tier" vs. "Second Tier"

In approaching the issues presented by the certified question, it may be useful
to begin by addressing, as a threshold maUer, the Appeal Board's finding that
emergency planning is a second-tier, "extra-adequate" protection requirement.
We do so for the sake of clarifying this area of the Commission's regulations,
not because it is necessary to our decision. We agree with the NRC Staff that for
the purpose of deciding whether the Massachusetts Attorney General's proffered
testimony should have been admitted, it is immaterial whether the emergency
planning regulations are considered first tier or second tier.
The issue of what the Commission intended when it put the emergency
planning rule in place was discussed extensively in the proposed and final 1987
emergency planning rules and their Statements of Considemtions. In the March
1987 proposed rule (52 Fed. Reg. 6980), the Commission commented on the
inconsistency between some of the language of the 1980 rulemaking and the
regulatory scheme that it actually put in place. Writing after the promulgation
of the backfit rule, the Commission in its March 1987 notice also squarely
posed the question whether emergency planning should be considered first-tier
or second-tier protection:
On the one hand, the Commission stated that the new requirements, as well as proper siting
and engineered safety features, were needed to protect public health and safety. Taken in
isolation, these statements can be read as evidencing a Commission decision that emergency
planning and preparedness as provided in those revised rules were to be treated as matters
essential to safe operation of nuclear facilities and therefore to be imposed rigorously without
regard to equity or cost.
On the other hand, the Commission rejected an option in the rulemalcing that could havc
led to automatic plant shutdown if adequate plans were not filed because of commenters'
concerns about "unnecessarily harsh economic and social consequences to State and local
governments, utilities, and the public." Operating plants were given very substantial grace
periods. • • • These provisions are not consistent with the concept that emergency planning
and preparedness are as important to safety as such engineered safeguards as reactor
containments or emergency core cooling systems. • • • Rather, these provisions reflect a
different concept - that adequate emergency planning and preparedness are needed and
important, but that they represent an additional level of public protection that comes into
play only after all of the other safety requirements for plant design, quality construction,
and careful, disciplined operation have been considered, and that therefore some regulatory
flexibility is warranted and the costs associated with alternative approaches may be taken
into accounL
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The Commission's notice asked for comment on which of the two approaches
should be followed:
a relatively inflexible one, that will require adequate planning and preparedness with linle or
no concern for fairness or cost; or a more flexible one that focuses on what kind of accident
mitigation (dose reductioo to the public in the event of an accident) can be reasonably
and feasibly accomplished, considering all of the circumstances. If sound safety regulatioo
requires the former, then no rule change is warranted. If the lauer, then a change would be
in order.•••

In other words, the Commission's March 1987 proposed rule recognized
explicitly that to move from an "adequate protection" standard to a "secondtier" or bacldit standard, a rule change would be needed.
The Commission's November 1987 final rule, 52 Fed. Reg. 42,078, disavowed any intent to move from the former to the latter approach. The Commission began its answer to the question, "Is emergency planning as important
to safety as proper plant design and operation?" by declaring:
First of all, this issue does not have to be addressed in the context of the final rule announced
in this notice, since the present rule involves no redrawing by NRC of the balance between
emergency planning and other provisioos for the protection of health and safety.

The Commission then went on to discuss the words used in the 1980 rule,
noting that in places, emergency planning was described as "essential" and
"needed," whereas elsewhere emergency planning was described as "bolstering"
the prot~tion offered by engineered design features. The issue, said the
Commission,- could not be resolved definitively by "microscopic analysis" of
the language of the 1980 notice. More relevant. said the Commission, was the
regulatory structure put in place, in particular the "120-day clock":
In 10 CFR SO.S4(s)(2)(ii), the Coounissioo provided that if it "finds that the state of
emergency preparedness does not provide reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency • • • and if the
deficiencies. • • are not corrected within four months of that finding, the Commission will
determine whether the reactor shall be shut down untU such deficiencies are remedied or
whether other enforcement action is appropriate. In other words, a plant ordinarily may
operate for at least four months with deficiencies in emergency planning before the NRC
is required even to decide whether remedial actioo should be taken. ••• At the time
that the Commission created the so-called "120-day clock" for deficiencies in emergency
planning, it was settled Conunission law (and remains so today) that the NRC must issue an
order directing a licensee to show cause why its license should not be modified, revoked, or
suspended whenever it concludes that "substantial health or safety issues halve] been raised
about the activities authorized by the license. ••• In the context of that standard, the 120day clock provision for emergency planning deficiencies amounts to a Coounission finding
that, at least for the first 120 days, even a major deficiency in emergency planning does
not automatically raise a "substantial health or safety issue" with regard to plant operation.
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By contrast, a major safety deficiency relating to emergency conditions - for example, the
availability of the emergency core cooling system - would warrant immediate shutdown.

In sum, despite language indicating that emergency planning was "essential," the Commission
in 1980 created a regulatory structure in which emergency planning was treated somewhat
differently, in terms of the corrective actions to be taken when deficiencies are identified,
from the engineered safety features ("hardware") that would be relied on in an emergency.

The foregoing discussion from the 1987 final rule helps to clarify the real
nature of the issue in dispute. The relevant consideration is not whether
emergency planning as a general matter is a part of "adequate protection" or of
"extra-adequate· protection." The Commission's rulemakings of 1980 and 1987
establish that it is the former. (We do not share the Appeal Board's view of the
significance of the citation to section 161 in the 1980 rulemaking.) To frame
the issue in terms of a simple choice between "adequate" and "extra-adequate"
protection is to lose sight of the reality that when the Commission enumerates
the many individual safety issues that must be resolved in order to find "adequate
protection," it is not thereby declaring that all those component issues are
of equal safety significance, or that the same standards for demonstrating
compliance are applicable to all.
For illustration, one need only consider the gamut of issues presented in
10 C.F.R.. § 50.34(b), dealing with the Final Safety Analysis Report. These
include: a description of the reactor coolant system, instrumentation and
control systems, electrical systems, containment system, and other engineered
safety features (§ 50.34(b)(2)(i»; the applicant's organizational structure and
personnel qualifications requirements (§ 50.34(b)(6)(i»; plans for conduct of
normal operations, including maintenance, surveillance, and periodic testing
of structures, systems, and components (§ 50.34(b)(6)(iv»; plans for coping
with emergencies (§ 50.34(b)(6)(v»; a description of the operator requalification
program (§ 50.34(b)(8»; a description of protection provided against pressurized
thermal shock events, including projected values of the reference temperature
for reactor vessel beltline materials (§ 50.34(b)(9»; plans for physical security
at the facility (§ 50.34(c»; and safeguards contingency plans for dealing with
threats, thefts, and sabotage (§ 50.34(d». Plainly, each of these component
determinations has safety significance, and since none can be dispensed with, all
can be called "essential"; but no one would claim that each is of identical weight
in contributing to public protection. Nor would anyone assert that the same type
of analysis is appropriate for each. Necessarily. the kind of highly technical
inquiry, appropriate to determining the adequacy of the plant's hardware will
not resemble either the "human factors" analysis applied to the utility's operator
requalification program. or the predictive judgments required for a decision on
safeguards contingency plans.
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The real issue, therefore, is not a judgment in the abstract about the place
of emergency planning in the hierarchy of safety standards, or an exercise in
semantics about the meaning of the word "essential," (So that there may be
no misunderstanding, let us make clear that adequate emergency planning is
"essential," just as adequate lifeboats are essential for a liner carrying passengers
at sea. But it is only common sense to acknowledge that emergency plans, like
lifeboats, are a backstop, a second or third line of defense that comes into
play only in the extremely rare circumstance that engineered design features
and human capacity to take corrective action have both failed to avert a serious
mishap,) For our purposes today, the real issue is a much more straightforward
question: What is the nature of the inquiry that the Commission, in recognition
of the fact that emergency planning involves predicting the ability to respond
to the unpredictable, has put in place for determining whether "adequacy," i.e.,
compliance with the Commission's emergency planning regulations, has been
established?

2.

How Adequacy Is Determined

The Commission's emergency planning requirements are not obscure. In the
text of the regulations, in rule makings on the subject of emergency planning,
and in adjudicatory decisions interpreting those regulations, the Commission
has made clear that judgments on the adequacy of emergency planning are
to be based on conformity with the sixteen planning standards set forth in
10 C.F.R. § 50.47{b).1 For offsite planning, the regulations provide that the

110 C.F.R. § SO.47(b) provides:
The ensite and, except IS provided in paragraph (d) of this section. offsite emetgency response plans for nuclear
power reactors must meet the following standards:
(I) Primary respcruibilities for emetgency response by the nuclear facility licensee and by State and local
organizations within the Emetgency Planning Zones have been assigned, the emergency responsibilities of the
various supporting organizations have been specifically established, and each principal respmse organizatim has
mff to respond and to augment its initial response on a continuDlls basis.
(2) On-shift facility licensee responsibilities for emetgcncy response are unambiguously defined, adequate
staffing to provide initial facility accident respcrue in key functional areas is maintained at all times, timely
augmentatim of response capabilities is available and the interfaces among various cruite response activities and
offsite support and response activities are apecilied.
(3) Arrangements for requesting and effectively using assistance resources have been made, arrangements to
accommodate State and local staff at the licensee'. near-site Emergency Operations Facility have been made, and
other orgartizatims capable of augmenting the planned response have been identified.
(4) A standard emergency classification and action level scheme, the bases of which include facility system and
effluent parameters, is in use by the nuclear facility licensee, and State and local response plans can for reliance
on informatim provided by facility licensees for determinations of minimum initial ofCsite response measures.
(S) Procedures have Ix:cn established for notificatim, by the licensee, of State and local response organizatims
and for notification of emergency pcrsmnel by all organizations; the content of initial and followup messages
to response organizations and the public has been established; and means to provide early notification and clear
instruction to the populacc within the plume exposure pathway Emergency Planning Zone hive been established.
(Con/ifllUd)
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Federal Emergency Management Agency (FEMA) shall make "findings and
determinations as to whether State and local emergency plans are adequate
and whether there is reasonable assurance that they can be implemented." 10
CF.R. § 50.47(a)(2). This FEMA finding "will primarily be based on a review
of the plans." [d. The same regulation also provides that "[i]n any NRC
licensing proceeding, a FEMA finding will constitute a rebuttable presumption
on questions of adequacy and implementation capability." Section 50.47(c)(I),
which states that the Commission may decline to issue an operating license
in case of "[fJailure to meet the applicable standards set forth in paragraph
(b) of this section," reinforces the point that adequacy is to be judged by
conformity with the planning standards. Nothing in the regulation contains any
suggestion that calculations of dose consequences are intended to play a role in
the evaluation of a plan's adequacy.
As the NRC Staff pointed out in its brief, the 1980 rulemaking was in
part a restatement of the guidance developed jointly by NRC and FEMA
in NUREG-0654/FEMA-REP-l, "Criteria for Preparation and Evaluation of
Radiological Emergency Response Plans and Preparedness in Support of Nuclear
Power Plants." That document, frequently quoted and relied upon in the 1980
rulemaking, states in part:

(6) Provisions exist for prompt c:cmmunications among principal response orglllizations to emergency per'
.onnel and to the public.
(7) Infonnation is made available to the public on a periodic basis on how they will be notified and what their
initial actions .hould be in an emergency (e.g., listening to a local broadcast station and Mllaining indoors), the
principal points of contact with the ncws media for dissemination of information durlng an emergency CUlCluding
the physicallocaticn or locations) are established in advmce, and procedures for coordinated diucmination of
infonnation to the public arc established.
(8) Adequate emergency facilities and equipment to rupport thc emergency response arc provided and
maintained.
(9) Adequate methods, aystcms, and equipment for assessing and monitoring actual or potential offsite
consequences of a ndiological emergency condition arc in usc.
(10) A nngc of protective actions have been dcvcloped for the plume exposure pathwsy EPZ for emergency
WOIkers and the public. Guidelines for the choice of protective actions during an emergency, consistent with
Federal guidance, arc developed and in place, and protective actions for the ingestion exposure pathwsy EPZ
appropriate to the locale have been developed.
(11) Means for c00tr011ing ndiological exposures, in an emergency, a", established for emergency workers. The
means for cootrolling ndiological exposures ahall include exposure' guidelines consistent with EPA Emergency
Worker and Lifesaving Activity Protective Action Guides:
(12) Arnngcmcnts are made for mcdical.crvicca for contaminated injured individuals.
(13) General plans for rccavery and reentry are developed.
(14) Periodic exercises arc (will be) conducted to evaluIte major portions of emergency response capabilities,
periodic drl11a arc (will be) conducted to develop and maintain key
and deficiencies identified u a n:sull
of exercises or drl11a arc (will be) comctcd.
(IS) Radiological emergency rcsponae training is provided to those who may be called on to assist in an
emergency.
(16) Responsibilities for plan dcvclopment and review and for distribution of emergency plans arc established,
and planners are properly trained.

wn.,
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The overall objective or'emergency response plans is to provide dose savings (and in some
cases immediate life saving) for a spectrum of accidents that could produce offsite doses in
excess of Protective Action Guides (pAGs). No single specific accident sequence should be
isolated as the one for which to plan because each accident could have different consequenceS,
both in nature and degree. JUnher, the range of possible selection for a planning basis is
very large, starting with a zero point of requiring no planning at all because significant
offsite radiological accident consequences are unlikely to occur, to planning for the worst
possible accident, regardless of its extremely low likelihood. The NRC/EPA Task furce did
not attempt to define a single accident sequence or even a limited number of sequences.
Rather, it identified the bounds of the parameten for which. planning is recommended,
based upon knowledge of the potential consequences, tinMg. and release characteristics of
a spectrum of accidents. Although the selected planning'basis is independent of specific
accident sequences, a number of accident descriptions were considered in the development
of the guidance, including the core melt accident release categories of the Reactor Safety
Study.

[d. at 6-7 (footnotes omitted).
In other words, consideration of specific accident sequences and their potential dose consequences has been rendered unnecessary by the promulgation of
generic guidance that incorporates and synthesizes data on a range of accidents
and their consequences. Thus the seeming anomaly of excluding proffered evidence on dose consequences, where the objective of the inquiry is to reduce
dose consequences, is in fact no anomaly at all. For it is by applying the generic
guidance of the regulation's sixteen standards to the review of individual emergency plans - not by attempting to predict the effects of particular hypothetical
accidents occurring under particular hypothetical conditions of weather, time of
year, and time of day - that the NRC satisfies itself that the goal of achieving
dose reductions is met.
The Commission interpreted and explained its emergency planning requirements in the 1983 San Onofre decision, where it said:
Since a range of accidents with widely differing offsite consequences can be postulated, the
regulation does not depend on the assumption that a particular type of accident mayor will
occur. In fact, no specific accident sequences should be specified because each accident could
have different consequences both in nature and degree. Although the emergency planning
basis is independent of specific accident sequences, a number of accident descriptions were
considered in development of the Commission's regulations, including the core melt accident
release categories of the Reactor Safety Study (WASH-1400).

San Onofre, CLI-83-10, supra, 17 NRC at 533 (footnote omitted).
The Commission further explained:
It was never the intent of the regulation to require directly or indirectly that state and
local governments adopt extraordinary measures, such as construction of additional hospitals
or recruitment of substantial additional medical personnel, just to deal with nuclear plant
accidents. The emphasis is on prudent risk reduction measures. The regulation does not
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require dedication of resources to handle every pllSsible accident that can be imagined. The
concept of the regulation is that there should be core planning with sufficient planning
flexibility to develop a reasonable ad hoc response to those very serious low probability
accidents which could affect the general public.

[d. (emphasis in original).
In the 1986 Shoreham decision, CLI-86-13, supra, the Commission discussed
the emergency planning regulations in language that appears to have left the
Appeal Board with some uncertainty as to the nature of the inquiry called for.
Among other things, the Commission said:
Our emergency planning requirements do not require that an adequate plan achieve a preset
minimum radiation dose saving or a minimum evacuation time for the plume exposure
pathway emergency planning zone in the event of a serious accident. Rather, they attempt
to achieve reasonable and feasible dose reduction under the circumstances; what may be
reasonable or feasible for one site may not be for another.

24 NRC at 30.
Referring to the fact that state and local governments were not participating
in emergency planning for Shoreham, the Commission continued:
But what should we regard as reasonable and feasible for Shoreham, where the governments
refuse to cooperate?
• • • We could conceivably define what is reasonable and feasible dose reduction for
Shoreham solely in terms of what LILCO ilstlJ can reasonably and feasibly achieve, but
we are not prepared to do so. Rather. we might look favorably on the LILCO plan if there
was reasonable assurance that it was capable of achieving dose reductions in the event of
an accident that are generally comparable to what might be accomplished wilh government
cooperation.

• •••

In sum, we conclude Ihat LILCO's plan should be measured against a standard Ihat would
require protective measures that are generally comparable to what might be accomplished
wilh governmental cooperation.
M~~n

~

Recognizing that the language just quoted lent itself to the interpretation that
findings on dose reductions are a part of the emergency planning inquiry, the
Commission soon provided a clarification. In the final emergency planning rule,
52 Fed. Reg. 42,078 (Nov. 3, 1987), the Commission stated:
TheoCommission currently believes that the planning standards of 10 CFR SO.47(b), which
are used to evaluate a state or local plan, also provide an appropriate framework to evaluate
a utility plan. Therefore ••• a utility plan ••• will be evaluated for adequacy against the
same standards used to evaluate a state or local plan.
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The approach reflected in this rule amplifies and clarifies the guidance provided in the
Commission's decision in Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
I), CU-86-13, 24 NRC 22 (1986).••• That decision ••• included language which could
be interpreted as envisioning that the NRC must estimate the radiological dose reductions
which a utility plan would achieve, compare them with the radiological dose reductions which
would be achieved if there were a state or local plan with full state and local participation
in emergency planning, and permit licensing only if the dose reductions are "generally
comparable." Such an interpretation would be contrary to NRC practice, under which
emergency plans are evaluaJedfor adequacy withoul reference to numerical dose reductions
which might be accomplished, and without comparing them to other emergency plans, real
or hypothetical. The final rule makes clear that every emergency plan is to be evaluated for
adequacy on its own merits, withoul reference to the specific dose reductions which might
be accomplished under the plan or to the capabilities of any other plan. It further makes
clear that a finding of adequacy for any plan is to be considered generally comparable to a
finding of adequacy for any other plan.

[d. at 42,084-85 (emphasis added).
Thus to the extent that Shoreham suggested that evidence might be taken
on dose consequences, the guidance in the 1987 final rule superseded it
completely. The final rule should have left little room for doubt as to the
Commission's intent, which may be summarized as follows: Emergency plans
are to be evaluated on their own merits, against the sixteen planning standards
of 10 C.F.R. § 50.47(b), with presumptive validity accorded to FEMA's expert
judgments on offsite planning; that the evaluation does not entail consideration
of the dose consequences that might be calculated under various hypothetical
circumstances; and that a plan judged adequate against those planning standards
is considered generally comparable to any other plan that has been found
adequate.
Consistent with that guidance, we find that the Licensing Board acted
correctly in excluding the proffered testimony. The Appeal Board, in suggesting
that the testimony might be admissible for the purpose of determining whether
"reasonable and feasible" dose reductions are accomplished by a plan, may
have confused the objective of the emergency planning inquiry with the means
used to accomplish the objective. The objective, plainly, is the achievement
of reasonable and feasible dose reductions in the event of an accident But the
means that the Commission has determined to use is an evaluation of emergency
plans against the sixteen planning standards developed by NRC and FEMA.
That determination, made by rule, is not for individual adjudicatory boards
to alter. Parties dissatisfied with that approach may petition to change the rule,
or they may attempt, by requesting a waiver of the rule, to show why it should
not be applied to a particular case. The parties before us have chosen neither
of those courses of action. Accordingly, we find that there was no purpose for
which the proffered testimony was admissible.
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In concluding, we wish to make clear that this opinion does not decide
whether emergency planning at Seabrook is adequate, or whether that facility
should receive a license to operate at full power. Rather, it provides, in
accordance with our procedures for directed certification, guidance as to how,
under the Commission's rules, determinations on the adequacy of emergency
planning are to be made.
It is so ORDERED.
For the Commissionl
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 1st day of March 1990.

2 CommissiCIIICIS Curtiss and Rcmidc abstained from consideration of this matter.
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The Commission decides to allow the Atomic Safety and Licensing Board's
authorization of a-full-power license for the Seabrook Nuclear Power Station
Unit 1 to become effective under its regulations during the pendency of
further appeals and other administrative proceedings. In reaching its immediate
effectiveness review, the Commission denies Intervenors' request for relief in
the nature of mandamus. Requests for stays of full-power license authorization
are also denied; however, a brief housekeeping stay is provided to permit the
filing of judicial stay motions.

NRC:

SUPERVISORY AUTHORITY

By regulation and a long line of case precedent, the Commission has explicitly
retained supervisory power to step in at any stage of a proceeding to decide any
matter itself. See 10 C.F.R. §§ 2.764(e)(3)(i) and (f)(2)(i); e.g., Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC
503, 516 (1977).
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RULES OF PRACTICE:

IMMEDIATE EFFECTIVENESS REVIEW

The NRC's rules provide one extra step in the oversight of licensing decisions,
the "immediate effectiveness review." To explain, when an Atomic Safety and
Licensing Board authorizes the issuance of a license, that decision, like that of
a trial court, need not await the completion of all appeals to become effective.

RULES OF PRACTICE:

IMMEDIATE EFFECTIVENESS REVIEW

As a rule, the effectiveness review examines the reasonableness of the
Licensing Board's decision without reaching any formal and final decision that
no further review and revision of the decision could ever be required and without
prejudice to later adjudicatory resolution of issues still in controversy.

NRC:

SUPERVISORY AUTHORITY

The Commission's "authority to intervene and provide guidance in a pending
proceeding is not limited by the terms of 10 C.F.R. 2.786(a) [regulation stating
the ordinary practice for review]." Seabrook, CLI-77-S, supra, 5 NRC at 516.
The Commission has inherent supervisory authority over adjudicatory proceedings, and '.'there is every reason why the Commission should be empowered to
step into a proceeding.••." United States Energy Research and Development
Administration (Clinch River Breeder Reactor Plant), CLI-76-13. 4 NRC 67,
75-76 (1976), quoted in Seabrook, CLI-77-8, supra, 5 NRC at 516.

RULES OF PRACTICE:

MANDATORY RELIEF

Commission rules do not expressly provide for immediate mandatory relief.
However, the Commission would be willing to grant relief of this sort in
appropriate circumstances. Relief in the nature of mandamus is a drastic remedy,
warranted only in unusual circumstances and only where there is a failure to
obey a clear direction to perform a nondiscretionary duty and where no other
relief is available.

RULES OF PRACTICE:
MAITERS)

LICENSE AUTHORIZATION (pENDING

A review of NRC rules and prior NRC decisions does not suggest the existence of any clear, nondiscretionary duty on the part of the Licensing Board
to delay full-power authorization pending completion of remand proceedings or
resolution of all pending matters. In fact, a review of prior precedents indicates
past examples of where, as here, permits or licenses were authorized while
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remand proceedings and motions were still pending - Seabrook, CLI-77-8,
supra, 5 NRC at 521; Conswners Power Co. (Midland Plant, Units 1 and
2), ALAB-458, 7 NRC 155, 159-60, 169-70 (1978); Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit I), LBP-84-53, 20 NRC 1531
(1984). See also Oystershell Alliance v. NRC, 800 F.2d 1201 (D.C. Cir. 1986)
(per curiam) upholding issuance of a full-power license notwithstanding pendency of motions to reopen.
RULES OF PRACTICE:
MATTERS)

LICENSE AUTHORIZATION (PENDING

Where there is a remand or pending motion, the matter of license or permit
issuance must be considered on a case-by-case basis.
RULES OF PRACTICE: LICENSE AUTHORIZATION
(EMERGENCY PLANNING STANDARDS)
The authority of the Board to authorize issuance of a full-power license
notwithstanding pendency of remands and motions relating to emergency planning issues can be traced to a specific provision (10 C.F.R. § 50.47(c» of the
NRC's emergency planning regulations.
RULES OF PRACTICE: LICENSE AUTHORIZATION
(EMERGENCY PLANNING STANDARDS)
All issues that are relevant to compliance with 10 C.F.R. § 50.47(b) emergency planning standards are not necessarily material to license issuance because, under 10 C.F.R. § 50.47(c}, compliance issues may not be significant and
therefore need not be resolved prior to license issuance.
LICENSING BOARD:
ISSUES)

RESPONSIBILmES (RESOLUTION OF

Safety issues, including emergency planning issues, can be categorized in
terms of the Licensing Board's duty to complete the proceedings itself as
opposed to referring the matter to the staff for infol-mal resolution.
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LICENSING BOARD:
ISSUES)

RESPONSIBILITIES (RESOLUTION OF

A licensing board may refer minor matters that in no way pertain to the
basic findings necessary for issuance of a license to the Staff for post-hearing
resolution. Consolidated Edison Co. of New York (Indian Point, Unit 2), CLI74-"23, 7 AEC 947, 951-52 (1974); Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-461, 7 NRC 313, 318 (1978);
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB788, 20 NRC 1102, 1159 (1984).
RULES OF PRACTICE:

STAY PENDING APPEAL

While parties are invited by our rules to file effectiveness comments under
10 C.F.R. § 2.764, the principal avenue for relief for parties seeking to preclude
license issuance pending appeals is to seek a stay under 10 C.F.R § 2.788.
RULES OF PRACTICE:

STAY OF AGENCY ACTION (CRITERIA)

Of the four stay factors, it is well established that "the most crucial [factor]
is whether irreparable injury will be incurred by the movant absent a stay."
Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), CLI-8127, 14 NRC 795, 797 (1981).
ADJUDICATORY PROCEEDINGS:

DUE PROCESS

Commission procedures that permit licensing boards to evaluate whether a
remand need block authorization of a license, require all contentions after the
original stage to be subject to certain "timeliness" requirements, and allow the
Commission to step into a proceeding at any stage to offer guidance to the parties
are neither unprecedented nor aberrations; they have been in force for years and
have been applied to numerous nuclear power plant licensing proceedings before
this one.
NRC:

CONSIDERATION OF ECONOMIC MATTERS

The Commission has stated repeatedly and categorically that it will not
consider the commitment of resources to a completed plant or other economic
factors in its decisionmaking on compliance with emergency planning safety
regulations. See, e.g., Seacoast Anti-Pollution League v. NRC, 690 F.2d 1025
(D.C. Cir. 1985).
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RULES OF PRACTICE: STAY OF AGENCY ACTION
(IRREPARABLE INJURY; DECOMMISSIONING FUNDS)
Available funding will approximate what, under the Commission's decommissioning rules, would be required for decommissioning of a plant that had
been in operation for a long period of time and that sum is found sufficient to
offset any claim of irreparable injury from lack of decommissioning funds.

RULES OF PRACTICE: STAY OF AGENCY ACTION
(IRREPARABLE INJURY)
It is well settled that speculation about occurrence of a nuclear accident
does not constitute the kind of irreparable injury that would warrant a stay of
full-power operations. E.g., Cleveland Electric IIIwninating Co. (perry Nuclear
Power Plant, Units 1 and 2), ALAB-820, 22 NRC 743, 748 n.20 (1985), citing
New York v. NRC, 550 F.2d 745, 756-57 (2d Cir. 1977), and Virginia Sunshine
Alliance v. Hendrie, 477 F. Supp. 68, 70 (D.D.C. 1979).

RULES OF PRACTICE:

STAY OF AGENCY ACTION

When the licensing board has authorized and the Commission's immediate
effectiveness review has favored license issuance, the grant of a stay would be
contrary to the public interest which underlies the mandate to the Commission in
5 U.S.C. § 558 to complete license application proceedings within a reasonable
time with due regard for the rights of the parties.

MEMORANDUM AND ORDER
I.

INTRODUCTION

In the decision that follows, we decide to allow the Atomic Safety and
Licensing Board's authorization of a full-power license for the Seabrook Nuclear
Power Station Unit 1 to become effective under our regulations during the
pendency of further appeals and other administrative proceedings.
The complicated procedural context in which this decision takes place requires some explanation, for we act today both in an adjudicatory and a nonadjudicatory capacity. As is well known, Seabrook is an adjudicatory proceeding,
in which contested issues are resolved in court-type proceedings through a hierarchy of administrative tribunals: the Atomic Safety and Licensing Board, the
Atomic Safety and Licensing Appeal Board, and ultimately the Commission.
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Those proceedings have been extensive, having commenced in the 1970s with
applications to build Seabrook, and are continuing into the 1990s. The Seabrook
operating license has been in litigation since 1981. The evidentiary hearings on
emergency planning issues alone, which began in 1986, totalled over 100 days
and fill transcript pages numbered in the tens of thousands. Where, as in these
proceedings, issues are contested, the Commission acts in a quasi-judicial role
and is therefore barred from communicating with the NRC Staff (or any other
party) relevant to the merits of the proceeding except upon the record of the
proceeding, with reasonable prior notice to all parties.
Operating license hearings do not address all issues germane to a facility's
readiness to operate, however, only those raised by a party to the proceeding.
(TIle rules also establish standards for the admission of contentions.) To
the extent that matters pertinent to the licensing decision are not part of the
adjudication, the responsibility for their resolution lies with the NRC's technical
staff. When the NRC Staff acts in this capacity, as a regulatory decisionmaker,
it is subject to the supervisory authority of the Commission, and the restrictions
that attend adjudicatory decisionmaking do not apply.
The NRC's rules provide one extra step in the oversight of licensing decisions,
the "immediate effectiveness review." To explain, when an Atomic Safety and
Licensing Board authorizes the issuance of a license, that decision, like that of a
trial co~ need not await the completion of all appeals to become effective. (As
with courts, the Commission's adjudicatory procedures allow a party to file a
motion for a stay of an adverse decision.) Where the Commission's procedures
differ from those of courts is that regardless of whether a stay request is filed,
the Commission also conducts an "immediate effectiveness" review under 10
C.F.R. § 2.764, to determine whether the Licensing Board's decision should be
allowed to take effect. The "immediate effectiveness" review is largely informal,
relying on the existing adjudicatory record and parties' written comments, and it
is without prejudice to later adjudicatory resolution of issues still in controversy.
As a rule, the effectiveness review examines the reasonableness of the Licensing
Board's decision without reaching any formal and final decision that no further
review and revision of the decision could ever be required.
Today's decision therefore includes both adjudicatory and nonadjudicatory
elements, divided into three sections following this one. In Section n, we
address, in an adjudicatory context, motions to revoke or vacate the Licensing
Board's authorization of an operating license, and we deny those motions.
In Section m, we conduct the "immediate effectiveness review" of contested
issues described above. We also discuss, in a nonadjudicatory context, certain
uncontested issues. We decide in favor of license issuance. Finally, in Section
IV, we rule on stay motions, again in an adjudicatory context, and find that the
moving parties have not demonstrated their entitlement to a stay.
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Today we also respond by separate opinion (CLI-90-2, 31 NRC 197) to
an emergency planning question certified to us on October II, 1989, by the
Appeal Board in ALAB-922, 30 NRC 247 (1989); that response, which is
in an adjudicatory context, forms an important part of conclusions regarding
emergency planning for Seabrook.
In sum, our action today is to allow the Licensing Board's decisions to take
effect, and thus to permit the licensing of the Seabrook plant - with, however,
the recognition that administrative appeal processes (in which later review of
the Licensing Board's decision will take place) will continue.

n.

MOTIONS TO REVOKE OR VACATE THE
LICENSING BOARD'S DECISION

A.

Background

1.

Procedural Setting

AIl contested issues in the adjudicatory proceeding on the application for a
fuIl-power license for Seabrook have now been finally resolved by the Commission, except for issues regarding emergency planning.l The offsite emergency planning portion of the proceeding was bifurcated in order to commence
hearings on the emergency plan for the New Hampshire portion of the plume
exposure pathway emergency planning zone (EPZ), which had earlier been developed by the state of New Hampshire and submitted for Federal Emergency
Management Agency (FEMA) review, without waiting for submittal and review of the plan for the Massachusetts portion of the EPZ - the Seabrook
Plan for Massachusetts Communities (SPMC). A later hearing was held on the
SPMC, which was developed and submitted by the utility in the absence of
a willingness of Massachusetts' state and local governments to provide such
a plan.2 The hearing on the SPMC was also combined with a hearing on

1 The active parties to the emergency planning phase of the prooccding are the Applicants, of which Public Service
Company of New Hampshire (PSNH) is the lead owner, the NRC Staff (Staff), and Intervenors: the Anomey
General of New Hampshire, the Anomer General of the Commonweallh of Massachusetts (MassAG), the Seacoast
Anti-Pollutien League (SAPL), the New Englmd eoalition en Nurlear Pollutien (NECNP), the Massachusetts
towns of Amesbwy. Newbwy, Salisbury, and the City of Newbwyport (CON) and the New Hampshire towns of
Hampton croll), Hampton Falli, South Hampton, Rye. and Kensington. Hereinafter, the term '1ntervenors" will
be used for convenience to refer to group positiens including MassAG, SAPL, NECNP, and others opposing the
license, even though they do not rpecilicaUy include aU intervening parties.
2 In additien, one discrete issue WlS tried by the so-called Mensitc" Board which had cmsidercd the adequacy of
Applicants' ensitc emergency planning IS a part of the low-power decisien. That issue dealt wilh the adequacy of
the Vehicular Alert Notification System that Applicants provided in light of their inability to rely on local siren
systems. The issue WlS decided in favor of license issuance. UlP-89-17, 29 NRC 519 (1989). The Appeal Board
is presently cmsidcrlng Intervenors' appeal of !his issue.
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contentions submitted as a result of the full-participation exercise conducted
in June 1988.
On December 30, 1988, the Licensing Board issued a partial initial decision finding that the New Hampshire Radiological Emergency Response Plan
(NHRERP) satisfied NRC regulations and provided reasonable assurance that
adequate protective measures can and will be taken in the event of a radiological emergency (NHRERP decision).3 LBP-88-32, 28 NRC 667 (1988). Appeals
were taken from that decision and were briefed and argued before the Appeal
Board while the proceedings on the SPMC and on the June 1988 exercise were
ongoing.
In mid-October 1989, in the course of reviewing the NHRERP decision, the
Appeal Board certified a question to the Commission reflecting uncertainty on
the part of the Appeal Board on the standard to be applied in judging emergency
planning matters. ALAB-922, supra, 30 NRC at 259. (As previously noted, the
Commission responds to that question today in a separate opinion.) The Appeal
Board followed the certification with a decision on November 7, 1989, disposing
of certain appeals from the Licensing Board's NHRERP order. ALAB-924, 30
NRC 331 (1989). ALAB-924 affirmed the NHRERP decision on all but four of
the issues taken up, and on those it reversed and remanded. Two days thereafter
the Licensing Board issued a 571-page opinion detailing its findings and rulings
on the SPMC and exercise litigation (SPMC decision). LBP-89-32, 30 NRC
375 (1989). In sum, the Board found that the requisite reasonable assurance
was provided by the SPMC and also resolved the exercise contentions in favor
of license issuance. In the concluding pages of that order the Board stated:
13.8. Upon the issuance of LBP·88·32 and the issuance of this Partial Initial Decision,
this Board would have decided all issues remaining in controversy in the Seabrook operating
license proceeding. However, on November 7, 1989, the Appeal Board remanded to this
Board ceruin issues decided in LBP·88·32 with respect to the NHRERP. [ciling ALAB·924].
13.9. The Board has carefully read ALAB·924, evaluated the remanded issues, and
studied the Appeal Board', directions to this Board. We conclude that those issues and
directions do not preclude the immediate issuance of an operating license for the Seabrook
Station.87
87 The Boud will issue • memorandum following the issuance of this Partial JniIial Decision explaining
why ALAB-924 does not pn:c1nde the issuance or an operating·1icc:nse. Our explanations will inc1nde for
example, the observation that the nmanded isll\lel do not involve lignificant ..ret)' at Jegulatory mattes
when consideJed in the contex1 or the record of the NHRERP proceeding; our ultimate conclnaons that the
NHRERP providea rCI.I<XIable aaunncc that adequate prou:ctive measnra can and will be taken IJe not
changed; the record of the NHRERP proceeding need not be !CCpeDed to resolve IOIDC incalSistencies
and voids found by the Appeal Boud, and that any needed implementing action. can be readily and

3The Board reWned jurisdiction over an issue relating to CYlcuatioo time estimates for later resolntiat. II
resolved this issue in Ulp-89-32
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promptly taken. We shall also explain why Ihe pendency of .even! motions
does not pn:clude Ihe issuance of Ihe operating license.

to submit new contentions

LBP-89-32, supra, 30 NRC at 651.
Without delay, Intervenors MassAG, SAPL, and NECNP moved the Appeal
Board to vacate those portions of the SPMC decision which authorized the
license.4 On November 14 the Appeal Board said that "consideration of intervenors' motion can and should await the Licensing Board's promised explanation
of the reasons why licensing authorization is appropriate, 'which undoubtedly will
include some explanation of the relevance of 10 C:F.R. § 50.47(c)(I)." Appeal
Board Order (unpublished), November 14, 1989 at 2. The Appeal Board established a schedule consistent with that view. By order of November 16, 1989, the
Commission announced that "[a]lthough the Appeal Board [had] • . • set forth
a schedule for future filings on intervenors' motion, that motion will be decided
by the Commission." Commission Order of November 16, 1989, at 2.' In the
same order the Commission said that the Commission itself would consider all
applications for a stay of effectiveness of LBP-89-32. [d. (We address later in
this section Intervenors' challenges to this procedure.) On November 20, 1989,
the Licensing Board issued a supplemental decision containing detailed findings
in support of its earlier conclusion that the four remanded issues did not prevent
authorization of a full-power license. LBP-89-33, 30 NRC 656 (1989).
On December I, 1989, Intervenors filed their 82-page supplemental motion
and memorandum in support of their motion to revoke or vacate the license
authorization.

2.

Positions 0/ the Parties

Seeking revocation or vacation of LBP-89-32's authorization of license issuance, Intervenors essentially argue that the Appeal Board's reversal and remand in ALAB-924 divested the Licensing Board of power to authorize a license
and that Intervenors have rights to a hearing on the remanded matters before a
license can issue. In addition, they argue that the Licensing Board acted illegally in not awaiting the resolution of other pending matters before authorizing
a license. Those matters include motions seeking to litigate contentions on the
September 27, 1989 onsite exercise (onsite exercise contention) and on the adequacy of the emergency notification system (EBS contention); the Commission's
pending response on the question certified in ALAB-922 (certified question), and

4The motim wu filed with Ihe Appeal Baud on November 9, 1989; appeals of Ihe Licmsing BOlrd', findings
wilh respect to Ihe SPMC and exercise have been taken.
SBy motion dated November 17, 1989, IntervenOtS sought rcconsideratim of Ihe Commission', November 16
order. The motiCII is hereby denied except Insofar IS Ihe CommissiCII has previously granted portions of it
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the Intervenors' request for hearfugs on any decisions under § 50.47(c). Intervenors also assert that the Licensing Board erred in not conforming its SPMC
decision to ALAB-924 in two particulars - need for agreements with teachers
and need for individual evacuation time estimates for special facilities - where
Intervenors say they made identical claims of deficiencies in both the hearing
on the NHRERP and the hearing on the SPMC and had been successful before
the Appeal Board regarding the NHRERP. They also aUege that the assumption
of jurisdiction by the Commission over Intervenors' motion to vacate was legal
error.
The Applicants argue that the Appeal Board's remand did not per se preclude
license issuance. They also argue that even were the Appeal Board correct in
ordering the remand on each of the four matters, a license can still properly
issue pursuant to § 50.47(c)(I). Finally, they argue that the Appeal Board erred
in requiring the remands.6
The Staff also counters Intervenors' arguments by stating that the Intervenors
mischaracterize the remand and the requirements placed on the Licensing Board
by the Appeal Board. The Staff maintains that in cases where the Appeal Board
has found that further hearings are required, its mandate has been explicit and
that the Licensing Board here reasonably and correctly "inferred that the remand
order included 'traditional broad discretion' in resolving the issues, including a
determination of whether the remanded issues were amenable to post-licensing
resolution." Staff Response to Motion to Vacate, dated December 12, 1989.
at 10. citing LBP-89-33 at 3-6 [30 NRC at 657-59]. They also argue that
the state of the record is sufficient to support the Licensing Board's finding of
"reasonable assurance" and that § 50.47(c) specificaIIy recognizes that a license
may be granted even in the face of some deficiencies so long as they are not
significant Staff further argues that the "fundamental flaw" standard that is
applied to contentions on emergency planning exercises is applicable to any
decision on emergency planning, "for 'only fundamental flaws are material
licensing issues.' .. NRC Staff Response to Motion to Vacate, at 18. citing Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CLI-86-11, 23
NRC 577, 581 (1986).

B.

Commission Decision

1.

Commission's Authority to Make This Decision

At the outset it is worth emphasizing that the Commission has acted properly
and in accord with long-standing practice in eJecting to consider the instant

6 Applicants have petitioned the Commission for review of ALAB·92A. as have Intervenors. The Canmission
has not yet decided whether to aeccpt review.

228

motion as well as Seabrook stay motions itself, as opposed to delegating such
decisional authority to the Appeal Board. The Appeal Board acts only on
authority delegated by the Commission; the Commission is responsible for
its adjudicatory boards; and by regulation and a long line of case precedent,
the Commission has explicitly retained supervisory power to step in at any
stage of a proceeding to decide any matter itself.7 The Commission's "authority
to intervene and provide guidance in a pending proceeding is not limited by
the terms of 10 C.F.R. § 2.786(a) [regulation stating the ordinary practice for
review]." 5 NRC at 516. The Commission has inherent supervisory authority
over adjudicatory proceedings, and "there is every reason why the Commission
should be empowered to step into a proceeding. • • ."11
The motivation for the Commission to reserve matters to itself can derive
from practicality and the need to avoid confusion where matters before the
Appeal Board may be so intertwined with matters before the Commission that
they should be decided together. Such a circumstance occurred in the low-power
license stage of this very proceeding. See CLI-88-10, 28 NRC 573, 601 (1988)
(directing that any stay motions should be lodged with the Commission itself).
A like motivation governed the Commission's action here.

2.

The Appropriateness 0/ Relie/ in the Nature 0/ Mandamus

Intervenors characterize the "immediate mandatory relief" they seek as "essentially a writ of mandamus:'9 Supplemental Motion at 4. As Intervenors note,
our rules do not expressly provide for such a mandate. Nonetheless, we would
be willing to grant relief of this sort in appropriate circumstances. Borrowing
from judicial case law on mandamus, it is clear that such "drastic" relief is
warranted only in unusual circumstances. In Re Thornburgh. 869 F.2d 1503,
1508 (D.C. Cir. 1989). Moreover, relief in the nature of mandamus is available
only where there is a failure to obey a clear direction to perform a nondiscretionary duty and where no other relief is available. Garem v. Heckler. 746
F.2d 844, 852 (D.C. Cir. 1984). The issue before us then is whether, as a result of the decision in ALAB-924 and the pendency of the various other cited
matters, the Licensing Board had a clear, nondiscretionary duty to withhold any

7 S~~ 10 C.F.R. f§2.764(e)(3)(i) and (f)(2)(i); ~.r., Public Smice Co. of NWII HIllflPSNU (Seabrook Station,
Unita 1 and 2). CLI-77-B. 5 NRC 503. 516 (1977).
BUllillt! SIIJ/u EMr,y Ru~arcI& aNI Develop_Ill Admillistrario" (Clinch RivCI" Bn:edcr Reactor Plant). CLI76-13,4 NRC 67. 75-76 (1976). qllOl6d ill S~abrool. CLI-77-B.lllpra. 5 NRC at 516.
'The Commission pntI lntcrvonOtl' "Motion for Leave to File a Supplememal Brief in Support oC their
Navanber 13 and December 1. 1989 Motions Cor Mandatory Relief." dated January 16. 1990. The Commission
hu considered the brief in teacbins thia Decision.
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full-power license authorization. For the reasons that follow we find that it did
not and deny the relief requested.
a. First of all, nothing in ALAB-924 by its terms precludes a full-power
authorization pending completion of the remand proceedings. The four matters
were reversed and remanded to the Licensing Board for further actions consistent
with the opinion, ALAB-924, supra, 30 NRC at 373, but no specific directions
were given with regard to the effect of the opinion on a possible future license
authorization.
Second, a review of NRC rules and prior NRC decisions does not suggest the
existence of any clear, nondiscretionary duty on the part of the Licensing Board
to delay full-power authorization pending completion of remand proceedings or
resolution of all pending matters. In fact, a review of prior precedents indicates
past examples of where, as here, permits or licenses were authorized while
remand proceedings and motions were still pending. 10 Prior practice suggests
that where there is a remand or pending motion the matter of license or permit
issuance must be considered on a case-by-case basis.
Third, and most important for this case, the authority of the Board to authorize issuance of a full-power license notwithstanding pendency of remands and
motions relating to emergency planning issues can be traced to a specific provision of the NRC's emergency planning regulations. Under § 50.47(c), failure
to meet offsite emergency planning standards "may result in the Commission
declining to issue an operating license" (emphasis added), but does not require
this result because an applicant may still show, inter alia, that the deficiencies
"are not significant for the plant in question." Accordingly, if a finding can be
made that an emergency planning deficiency determined to exist on appeal is
not significant, or that an emergency planning issue left unresolved as a result
of a pending remand or motion is not significant, then a full-power license can
still be authorized. In effect, § 50.47(c) creates two classes of litigable emergency planning issues - those "significant" issues that must be addressed fully
and resolved favorably by the Licensing Board before full-power licensing, and
those that are not significant and that can be resolved by the licensing board
after license issuance.
We therefore reject the fundamental premise of Intervenors' argument that
the issues remanded in ALAB-924 must be considered material factors to license issuance and therefore must be resolved cOmpletely on their merits before license issuance. We agree that the remanded issues are relevant to

10hb1ic SDYia Co. of New HampsAin (Seabrook Station. Units 1 and 2). Cll-77-8, 5 NRC 503, 521 (1977);
CAruwrrLn P _ Co. (Midland Plant, Units 1 and 2), ALAB-458, 7 NRC 15S, 159-60, 169-70 (1978); Loll:
l,rlmld l1:AtiJJ: Co. (Shoreham Nuclear Power Statim, Unit 1). LBP.S4-S3, 20 NRC 1531 (19&4). Sn also
OymnMU Allia1Iu Y. NRC, 800 F.2d 1201 (D.c. Gr. 1986) (per c:miam) upholding issuance of • full~
Iiccnsc IlOIWithstanding pcndancy of motions to reopen.
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the licensing proceeding as a whole, since a positive resolution of them will
support a finding of compliance with 10 C.P.R. § 50.47(b) emergency planning
standards and therefore support license issuance. But all issues that are relevant
to compliance with § S0.47(b) emergency planning standards are not necessarily
material to license issuance because, under § 50.47(c), compliance issues may
not be significant and therefore need not be resolved prior to license issuance.H
b. With particular regard for the pendency of the motions to reopen on
the onsite exercise and on the EBS contention, we read the Licensing Board's
decision in LBP-89-33 as contemplating a full-power license authorization so
that the Commission could commence its own review of full-power licensing
under 10 C.F.R. § 2.764 (see LBP-89-33, supra. 30 NRC at 674). but also
recognizing that its rulings on these motions could require that the full-power
license authorization be vacated. The Board's decision need not be read, as
Intervenors would have it, as holding necessarily that there would be no ruling
on the pending motions until after license issuance. In any event, Intervenors'
complaints about the possibility of license issuance during the pendency of
these motions is now moot since both motions have now been decided by the
Licensing Board. Since we respond to the certified question today, Intervenors'
concern about license issuance while this matter is pending is moot as well.12
In sum, we hold that there was no nondiscretionary legal duty on the part
of the Board to withhold full-power authorization because of the decision in
ALAB-924, and that issues raised by Intervenors pertaining to the pendency of
the two motions to reopen and the certified question are now moot in any event
In this opinion we are treating the decision in LBP-89-33 as, in effect, a
supplemental. initial decision, and including it as part of our effectiveness review
under § 2.764. In this context we will address, in some detail, the reasonableness

11 Safety issues, Including emergency planning issues, can also be categorized in tcnns or the licensing Board',
duty 10 (XIJlIplete lite proceedings itself as opposed 10 referring the matter 10 the Staff for informal ICSolntion. A
1ic:cnsing board may refer minor mattem Ihat in no way pertain to the basic findings nccessuy for issuance of
a license to the Staff for post.Jteuing ICSolution. COMolidaud Edisoll Co. 01 New Yon (Indian Point., Unit 2),
CU-74-23,7 AEC 947, 951-52 (1974); Public Smic6 Co. ollndia1la (Mub1e Hill Nuclear Generating Station,
Units 1 and 2), ALAB-461, 7 NRC 313, 318 (1978); Lollg l.rla1ld Uglotillg Co. (Shcmham Nuclear Power Station,
Unit I), ALAB-788, 20 NRC 1102, 1159 (19&4). And, willt tt'Spect 10 cmctgCncy planning. Ihe licensing board
may accept ptedictive findings and post-bearing vailication of the fommlation and implementation or emergency
plans.. P/U/aMlploia Electric Co. (Limerick Generating Station, Units 1 and 2), AIAB-836, 23 NRC 479, 494-95
(1986). COItIpletion of Ihe minor details or emergency plans are a proper subject for post-hearing ICSOlution by
lite NRC Staff'. KJm.ras Gas tutti Ekctric Co. (Wolf Creek Generating Station, Unit 1). LBP-84-26, 20 NRC 53,

61-62 (19&4).
UInlelVcnora' COIt=m about Ihe need 10 conform Ihe Board', SPMC decision 10 AIAB-924 and mJUfSt for
hearing on § 50_47(c) i.ssues are add!CSsecllatc:r in this opinion in Scctiona m.A.l and m.A.3.
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of that decision, including the application of 10 C.P.R. § S0.47(c) to each of the
four remanded issues,13

m.

IMMEDIATE EFFECTIVENESS REVIEW

A.

Effectiveness Review of LBP-89-33 (Supplemental Memorandum)

1.

Letters of Agreement

Among other things, emergency response plans must ensure that arrangements
have been made for "requesting and effectively using assistance resources." 10
C.F.R. § S0.47(b)(3). See also 10 C.P.R. § S0.47(b)(1). Associated regulatory
guidance provides:
Each organization shall identify nuclear and other facilities, organizations or individuals
which can be relied upon in an emergency to provide assistance. Such assistance shall be
identified and supported by appropriate letters of agreement.

NUREG-06S4/FEMA-REP-1 (Rev. 1), "Criteria for Preparation and Evaluation
of Radiological Emergency Response Plans and Preparedness in Support of
Nuclear Power Plants" (November 1980), II.C.4. In Section 2 of LBP-88-32
the Licensing Board considered various challenges to Letters of Agreement
(LOAs) obtained by the Applicants pursuant to this regulatory guidance. As
a preliminary matter, the Board restated its earlier rulingl4 that Applicants do
not need to sign LOAs with, inter alia, schools and school personnel because
they are ''reCipients" of evacuation services and LOAs are required only for
''providers'' of such services. LBP-88-32, supra, 28 NRC at 673.
In Section 7 of LBP-88-32 the Licensing Board considered the general issue
of human behavior in emergencies including contentions asserting that teachers

13 On November IS, 1989, Intervenors filed a request for a heating to Ihe extent a full-power license aulhorlzation
might be based on 10 c.F.R. § SO.47(c)(I). Since we ate clearly basing Ihe license aulhorlzation on this provUion
of Ihe Canmission's nlles, \he heating request must be addressed by us.
There is no doubt Ihat Intervenon have been heard befOte Ihe Canmission on whelher Ihe matters reversed
and remanded by ALAB·924 are IigniJicant and Ihcrcfote must delay license issuance. These views have been
expressed fon:efully and at gteat lenglh in,lhe variOUI wrinen pap .... filed wilh UI. We find Ihat Ihe wrinen papen
before US are adequate for UI to address Ihe reasonableness of the Board'i conclusiorw. Ruther, neilher we nor
the Ucensing Board have relied on faelS outside Ihe evidentiary teCOrd in reaching conclulions about ligniJicance;
no new evidence was adduced or c:cnlidcred. And Intervenors' heating request falla to IUggest how Ihe existing
record may be inadequate and fails to indicate whelher, or if 10, in what particulara they will offer additional
evidence. Given this, we ICC no nced for additional evidentiary hearings on § SO.47(c) IigniJicance issues. Any
unfairness that may have resulted from Ihe Board not having invited c:cnunent before miling its findings on
lignilicance hIS been mnoved by Ihe wrinen pleadings, which wCte filed subsequent to Ihe Board', findings, and
our careful consideration of Ihese pleadings.
Ac:c:ordingly, if construed IS requesting an opportunity to be heard, Intervenors' November IS, 1989 motion is
now moot; construed IS a request for additional evidentiary heatings, the request is denied.
14 Memorandum and Order, May 21,1986 (unpublished).
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would abandon their normal roles in the face of a radiological emergency. In
the course of discussing teacher roles during an emergency, the Board made the
following observations:
7.9. In general terms, the teachers would have very simple responsibilities in the event
of an emergency requiring early dismissal and evacuation. They would be responsible for
accounting for the children under their direct care, taking them to a central place in the
school (cafeteria, for example) for accountability, and going with them on school buses to
their evacuation destination. E.g., Tr. 4014.
7.10. According to Applicants, teachers are not being called upon to do anything under
the plan that they would not normally do in any emergency, or for that matter, on any regular
day; they are viewed by the planners as recipients of services rather than as emergency
workers or providers of services. Tr. 3356-57; see FEMA Dir., fC. Tr. 4501, at 48. However,
we believe that, to the extent that teachers would be expected to accompany pupils in an
evacuation rather than leaving in their own transportation, the teachers should be regarded
as service providers.

28 NRC at 729-30. The Board did not, however, refer back to its earlier
discussion of LOAs nor indicate that LOAs might be needed from teachers.
The Appeal Board approved the Licensing Board's distinction between
providers and recipients as being a sensible basis for determining the need for
LOAs. ALAB-924, supra, 30 NRC at 342. The distinction, in the view of
the Appeal Board, "recognizes that LOAs need not be sought from everyone
involved in the emergency response process; rather, they can be limited to
those who contribute assistance services." [d. However, the Appeal Board
believed, as argued by Intervenors, that the Licensing Board's finding, in the
Human Behavior section of its decision, that teachers are "service providers" to
the extent they would be expected to accompany pupils in an evacuation was
inconsistent with its earlier ruling that teachers were "recipients" rather than
"providers" of services. [d. at 342-43.
The Appeal Board examined the Licensing Board's reasoning in terming
teachers ·"service providers" and found that the Licensing Board had looked to
what teachers are normally expected to do; i.e., to the extent that teachers are
being asked to do something not within the scope of their normal duties, they
cease to be "recipients" and become "providers." [d. The Appeal Board then
addressed the NRC Staff's argument that teachers, in being asked to accompany
children on buses, were not being asked "to do anything other than what they
normally do - continue to supervise and assist the children who have been
entrusted to their care, which, the evidence showed, is a duty teachers have
historically performed in both normal and emergency situations , , , ," NRC
Staff Brief at 7, While the Appeal Board indicated that the Staff's conclusion
may be correct, it rejected the evidence supporting that conclusion (which
showed that school personnel do not generally abandon their role as student
custodians in times of emergency) as not "address[ing] the issue of whether
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school personnel acting in that role are ordinarily expected to accompany their
students in an evacuation • • • ."15 ALAB-924, supra, 30 NRC at 343. Thus the
Appeal Board remanded this matter for further explanation "with the direction
that it resolve the existing inconsistency in its interpretations of the role of
school personnel in an evacuation and determine whether any LOAs should be
obtained from school personneL" [d. at 343-44.
In'its supplementary memorandum, the Licensing Board explained the context
of the apparent inconsistency: In the LOA section of its decision the term
"service provider" "has a special regulatory meaning . •• flowing from
NUREG-06S4, II.C.4" (LBP-89-33, supra, 30 NRC at 661) but in the Human
Behavior section of its decision it used the term in the context of determining
whether teachers would abandon a particular role - the role of a custodian
in evacuating with the children. 16 See id. at 660-61. "No party argued, as a
human factors consideration, that the likelihood of teachers evacuating with
students would be enhanced by LOAs. It was without any thought of the LOA
requirements that the Board deemed teachers evacuating with students to be
providers of services." [d. at 661.
The Board did not view this matter as a significant safety issue because it
remained convinced "that sufficient numbers of school teachers will accompany
school buses in those cases where they are needed" based on its "confidence in
the inherent dedication and sense of responsibility of school personnel. " [d. at
660. Thus the remanded issue did not cause the Board to change its "ultimate
conclusion that schoolchildren can and will be safely evacuated." [d. at 661.

Commission Conclusion
We believe that the Board's decision that this remanded issue does not
raise a significant substantive issue regarding emergency planning adequacy is a
reasonable one. 17 First, it may well be that the Licensing Board has now provided
the explanation sought by the Appeal Board. Second, it does not appear that

15 While !be evidence proffc:rcd by !be Staff may not be -definitive" ~e. ALA1J.924. 6UpI'tI, 30 NRC at 343) u
to this issue, it is not immediately c:Iear to us wby it is not IUfficicntly probative u to msolve this issue.
16 The Lic:cnsing Board noted lbat, contmy to Ibe Appeal Board's undezstanding (s•• ALAB·924, 6UpI'tI, 30 NRC
at 343 n.24), Ibe Board did not intend to limit ita findings wiIh respect to iole abandmmcnt to !be ro1es of teacheD
in accoanting for Ibeir ItUdcnlS and accing them to Ibe bus. Sft LBP·89-33,IIIpTa, 30 NRC at 660. Ratber,lbose
findings do not "atop at !be acbool bus atepI. If needed. acbool pc:ISmnd will stay wiIh Ibeir cbuges until they m:
we." 14. The Board appea!S to be saying Ibat Ibe distinction it drew between teachers in !be role of aa:amting
for ItUdcnIS and accing Ibem to !be buses and in Ibe role of riding !be buses was meant u a clistinctim between
wbat aU teachers m: czpected to do and what oo1y some teacben m: expected to do (the n:st being fn:e to depart
in their own vebicles). The distinction was not meant u a cmclusim Ibat !be taller teachers were tnnsf'ormcd
into -senice provideD- wiIhin Ibe JCgUlatory meaning of NUREO-06S4, D.CA.
17 We acLhess !be significance of this issue (and Ibe tIuee other remanded issues u well) both in Ibe c:ontcxt or
oar -consideration of the gnvity of Ibe aubstantive i.ssuc," 10 c.F.R. 12.764(f)(2)(i). lind in the cartext of 10
c.F.R. § SO.47(c).
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there is any reason why the evacuation of schoolchildren will be delayed or will
not occur even if no teachers or other school personnel agree to accompany the
children on evacuation buses. The Licensing Board noted that Richard Strome,
then New Hampshire's Director of Emergency Management, while hoping' that
teachers would participate, stated that their participation is not ''key to the
process" and observed that schoolchildren usually get on school buses without
assistance and that teachers do not regularly travel on the buses. See LBP-8933, supra, 30 NRC at 660. Finally, while the Appeal Board was unwilling to
accept historical testimony showing that teachers do not abandon schoolchildren
in emergencies in support of what teachers "norm"atly" are expected to do in an
evacuation, we think this testimony at least supports the view that even if riding
the bus in an emergency is not a normal duty, sufficient school personnel will
in fact do this if not doing it would endanger the children.I8
Because it may well be that the Licensing Board has now provided the
clarification sought by the Appeal Board, and because the matter does not appear
to be significant in any event, we see no need at this point to "conform" anything
in the Licensing Board's SPMC decision to ALAB-924.

2.

Special-Needs Survey

Emergency planning includes ensuring that adequate transportation resources
and related support services are available to evacuate the transit-dependent
population in the EPZ. See 10 C.P.R. § 50,47(b)(8); NUREG-0654, IIJ.lD.d.
This population includes those with "special needs" for transportation services:
homebound physically impaired persons and individuals likely to be without
transporta'tion.. In April 1986, the Licensing Board admitted for hearing two contentions sponsored by SAPL which challenged the adequacy of the means used
in the NHRERP for identifying the special-needs population.I9 Subsequently the
Licensing Board granted Applicants' motion for partial summary disposition
with respect to these contentions insofar as they asserted that adequate procedures for identifying persons with special needs do not exist See Memorandum
and Order of November 4, 1986 (unpublished), at 17.
Applicants had moved for summary disposition on the basis of the employment of a new method for determining the special-needs population: a Special-

18 Su LBP·88·32, 8UpTQ, 28 NRC at 740-41.
19 Su Memorandum and Order of April 29, 1986 (unpublished). At the lime SAPL IUbmined its cmtcntions
the NlIRERP hued the number of individuals without their own autanobile tnnspOlUtion on an estimate rather
than on a lIJIVey by which such individuals would identify themselves. No physically impaited penons had been
identified, but the NlIRERP assumed one speclal-needs vehicle would be needed for each town. S•• SAPL's
second Supplemental Petition for Leave to Intem:ne (February 21, 1986); Applicants' Response to Off·Site EP
Contentions (Much S, 1986).
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Needs Survey conducted by Applicants during the last 2 weeks of March 1986.20
In an affidavit attached to their motion, Richard H. Strome, Director of the New
Hampshire Civil Defense Agency (NHCDA), described the new method and
expressed his opinion that reasonable assurance exists that special-needs individuals can and will be identified through utilization of the survey.21 See Strome
Affidavit at 4.
In response to Applicants' motion, SAPL had argued that the survey was
inadequate for the purpose of identifying the special-needs population, attaching in support of this claim the Affidavit of Frederick H. Anderson, President
of Ideas and Information, Inc., and Director of International Services at International Data Corporation.n SAPL contended on the basis of the Anderson
Affidavit that it had raised genuine issues of material fact as to the adequacy
of the survey; in particular, that the survey needed to be supplemented using
additional identification techniques, that greater motivation to respond needed
to be provided, that the survey should be conducted more frequently than annually, that an outreach program to social service agencies needed to be included,
and that the design of the questionnaire needed to be improved to eliminate
ambiguity. See SAPL's Response at 17-18.
On appeal, SAPL challenged the Licensing Board's grant of summary
disposition. The Appeal Board, upon reviewing the filings before the lower
board, determined that issues of material fact concerning the adequacy of
the survey, which it identified as "issues relating to the methodology utilized
to identify the special needs population, survey design, accuracy verification,
response motivation, and update procedures," were indeed present. ALAB924, supra, 30 NRC at 346. Moreover, the Appeal Board rejected the only
rationale given by the Licensing Board for its decision; i.e., that the "additional
requirements" sought by SAPL "would fall into the category of 'extraordinary

s..

ZO
Applicants' Motion far Partial Summary Dispcsition of Soolh lUmpton Contention No. 8. NECNP
Contention NHLP-4 and SAPL Contentions 18 and 2S (May 20.1986).
21 Mr. Strane lUted, i1l1er alia, that the lurvey questiormaire was mailed to EPZ residents based on utility
custaner lists and was distn"buted by leveral locial service and local rnunicipll agencies; that the questionnaire
requested infonnltion on pe:sons within households who might not be able to comprehend English; that Civil
Defense officials would verify responses; that the lUIVCy woold be c:onducted annually; and thlt public information
announcements had been and woold be snide periodically by the NHCDA "to infonn the public of the distribution
of the IUIVCY, to au:ounge telpCl\lCI by pcsons who may require spccialaslistancc, and to provide a means foy
~ons to request l\UYey farsna if they mly not have I'CCdvcd them." Strome Aflidsvit at 3.
s.. SAPL'. Response to Appliclntl' Motion far Summlty Disposition of SAPL Contentions S, 7, 14, and 17
and Motion for Putial Summlty Disposition of SAPL Contentions 18 and 2S (June 9, 1986). Mr. Andcson lUted.
inter alia, that the Strane Aflidsvit and lUlVCy instrument gave no indication: (1) that spccial-nccds individuals
who do not m:eive utility billI, such as those living in .partments or motels, woold have been identified; (2)
th.t rpceia1-nccds individuals not Yesident in the EPZ in March would h.ve been identified; (3) th.t potcntiIl
yespondents wcte given sufficient motivation to Ytspond; (4) that the accuncy oC infonn.tion I'CCdved had been
verified; (5) that various design deficiencies had not cmf'used yespondents; (6) that those who Yeld only French,
Spanish, or other lIngu.gCI or who do not Yeld at all would h.ve responded; (7) th.t transients in the &tea would
hive been Yelched; and (8) th.t the single: mailing of the questionnaire would hive loe.ted even a majority of the
spccial-nccds populItion.
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measures' not required by the regulations of this Commission." Memorandum
and Order, November 4, 1986, at 16-17.11 Thus the Appeal Board concluded
that the Licensing Board had erred in granting Applicants' summary disposition
motion and, accordingly, "remand[ed] the matter of the sufficiency of the 1986
Special Needs Survey for further consideration by the Licensing Board." ALAB924, supra, 30 NRC at 348.
Further, the Appeal Board noted that it would be "premature for us to render
any judgment regarding intervenor SAPL's challenges to the Licensing Board's
findings concerning availability of adequate numbers of vehicles and drivers"
until the Licensing Board had again considered this matter upon remand.24 [d.
The Appeal Board also noted:
We also are unable in this instance to rely upon the licensing Board's determination that
there is an excess of available evacuation vehicles and drivers, Set LBP·88-32, 28 NRC at
695, as the foundation for a finding of harmless error. • • • On the present record •••
we have no basis for setting a limit on the uncertainty about the size of the "special needs"
population that accrues from the Licensing Board's erroneous summary disposition ruling.

[d. at 348 n.47.2.5
23 As !he Appeal Board notes (ALAB·924, IlIprtl, 30 NRC at 346), the Licensing Board did not address the
question of whether genuine issues of material fact were present. Instead, the Li=sing Board accepted Applicants'
argument that the improvementS in the survey desired by SAPL constituted "extraordinary measuteS" within the
meaning of the Canmission'a decisien in SOUW'II Ca!ifo,fIia EdisON Co. (San Onofre Nuclear Generating Station,
Units 2 and 3), CU·83·10, 17 NRC 528, 536 (1983), n,,'d itt part 011 OIM' I'olUld.r, GUARD II. NRC, 753 F.2d
1144 (D.c. Cit. 1985).
24 Before the Licensing Board, SAPL raised IImOllS chaUenges to Applicanta' testimony that the NHRERP provided
reasonable assurance as to the availability of aufficient buses and driven to effectuate a complete evaOlation of the
New lUmpshire EPZ. Stt LBP·8S.32, supra, 28 NRC It 692-94. In panicular, SAPL claimed that It the hearing
Applicants had revised downward the numbers of buses/driven that were available. St, id. at 694. The Board
noted that the State had demenstrated that "it is willing to revise its dependence on c:ertsin driven if the State is
made lware of their unavailability" and expected "that deficiencies in the dri\ler pool will be provided for through
utilizatien of other resources identified or to be identified by the State." 14. It 693·94. Thus the Board did not
believe that any uncertainty created by changes in the pool of buses Ind drivers assigned to assist in an emergency
response undermined its confidence that the NHRERP contained reasonable Issurance of sufficient transportation
resources. SAPL appealed the Boud', resolution of the issue of bus or driver a..ilability. SAPL Brief at 37·39.
2.S In the text of LBP·88·32 cited by the Appeal Board, the Licensing Board cansiden an Intervenor argument
that one partic:u1u segment of the special·needs popuIatioo, transients without their own transportatien, was nDC
Idequately provided with transportation for evaOlltion. Su 28 NRC at 694. IntcrllenOlS claimed thlt the Idequacy
of transportation provisions for transit-dependent transients could not be made without having an exact estimate
of that population and that there was no such exact estimate becluse the Special·Needs Swvcy did not identify
individuals who may be dropped off by bus or who hitclthiked to the beach, unless they were associated with
a hotel responding to !he survey. Id. The Licensing Board noted Applicants' testimony (1) that, based upon
the work of KLD Associates (the preparer of the ETE for Seabrook), few transientS would require transportation
assistance, and (2) that Applicants "had added nine buses to !he beach area to Iddress the uncertainties in the
number of individuals in this population and that they had apecificaUy routed buses along !he beach area." ld. at
695. The Licensing Board concluded:
AppliCints' allocation of transportation resources in excess of that identified IS being needed under ita
Special Needs Stln'Cy also aupports I finding that there is reasonable assurance that a small population of
transit·dependent transients can be Idequately evacuatccl. ••• Based on the number of buses and driven
App1ic:ants identify as being I ..ilable for evaCUltion purposes, we also find reasonable assurance that
any increase in the estimate of the population of transport.dependent transients can be addressed without
major revisions to the plan.
(Co1lri1lUtd)
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In its Supplementary Memorandum the Licensing Board reviewed the remand
decision, the original filings with respect to the summary disposition motion,
and information subsequently placed in the record and concluded: (1) that the
remanded issues do not present significant safety or regulatory considerations
requiring prelicense adjudication; (2) that its finding that adequate transportation
ana support services would be available to evacuate the transport-dependent
population was not undermined; and (3) that the survey deficiencies, even if
ultimately found to be meritorious, are either of no moment or are amenable to
relatively simple and timely correction. LBP-89-33, supra, 30 NRC at 664.
The Licensing Board's conclusions were premised on the view that "the
focus of SAPL's identified concerns regarding the adequacy of the 1986 Special
Needs Survey is to fine-tune and broaden rather than replace the methodology
employed by the NHCDA to identify special-needs populations." [d. at 666.
Thus the Board found that SAPL's concerns regarding ambiguities in the design
of the questionnaire, the need for motivational language, the frequency of the
survey (once a month rather than annually), the need to continuously survey the
transient population and the need for testing of the siren system to assist the
hearing impaired in determining their need for special notificatio026 simply went
beyond the requirements of the Commission's emergency planning regulations
and associated regulatory guidance. [d. at 665-66. The Board also noted that
SAPL had not "advanced any specific factual bases tending to establish that
significant numbers of special-needs individuals or their transportation needs
were, in fact, understated or unreported." Id. at 665.
The Board did view one issue - the adequacy of the dissemination methodology employed in conducting the survey - as having a ''reasonable possibility
of requiring a prelicense hearing and adjudication." Id. at 666. However, the
Board rejected this conclusion because the NHRERP contains two features in
recognition of the fact that any survey will miss a certain number of people:
excess transportation resources"7 and a mechanism for special-needs individuals
who have not been preidentified to make their needs known to emergency re-

It! The Licensing Board'. findings arc based on record evidence that the tmmber of buses available for cvaCUItion
of the ipeclal-needs population is approximately SO'1O greater than the tmmber of buses required by the survey.
See Applicants' Din:c:t Testimony No_ 2 (October 21,1987), If. Tr. 4228, at 10.
2.6 &.I.BP-89-36, 30 NRC 704 (1989), which c:orrccU the Board'. misimpreasion. .. expressed in LBP-89-33,
thlt this issue was moot.
'1:1 The Board found thlt the flct that the lUlVey had been unclc:rtaken in Much, before the arrival of the aummer
populatim, did not pr=nt a Iignilicant ufc:ty or regulalOly issue requiring ptdicense adjudication because:
FlrIt, any failure to identify lUIIl11ler ipeclal-needs individuals is of c:onsequcncc only in the 1IIInUt1er, lOme
8 montha hence. Secatcl, given the NHRERP'. allocation of transportatim resourcea equal to ISO'1O of the
1986 identified tnnsit-dependent need•••• and written commitments indicating the ovcnll availability
of approximately 170 more buses than the estimated need (LBP-8S-32, 2& NRC at 692), the number
of aummer tnnsit-dcpcndent individuals would have to be .i,";ji;:1lIIl before our finding that adequate
tnnsportatim resources will be available can be .crlously quesUmecL
LBP-89-33,mpr4, 30 NRC at 665-66 (citaticns omitted; emphasis in original).
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sponse workers. [d. The Board did not believe that the number of unidentified
special-needs individuals could be "so large as to render the existing excess
transportation resources under the NHRERP inadequate." 1d.

Commission Conclusion
In reviewing this issue, the Commission finds reasonable the Licensing
Board's view that SAPL's concerns with the adequacy. of the 1986 Special Needs
Survey are primarily in the nature of "fine-tunillR" an acceptable methodology
of ascertaining special-needs individuals than a contention that the Applicants
or the State must begin this task anew due to methodological deficiencies.
While the Appeal Board is correct that survey improvements do not amount to
"extraordinary measures" within the meaning of the Commission's San Onofre,
supra, decision, it is also true that for the most part the improvements desired
by SAPL appear not to be required under the Commission's regulations and
guidance. Particularly in view of the fact that SAPL, in resisting Applicants'
summary disposition motion, did not present any 'evidence tending to show
that any particular special-needs individuals were missed (as opposed to expert
opinion suggesting that some may have been missed), we believe that the
Licensing Board was reasonable in concluding that this remanded issue did not
raise a significant substantive issue regarding emergency planning adequacy.28
However, one aspect of this issue deserves further comment No survey can
guarantee the identification of every transit-dependent individual. In recognition
of this, the Licensing Board noted that a common and acceptable approach
is to have available both excess transportation resources and a mechanism for
special-needs 'individuals who have not been preidentified to make their needs
known to emergency response workers. The Licensing Board observed that the
emergency plan included both of these measures. LBP-89-33, supra, 30 NRC
at 666. On the basis of our effectiveness review, we agree with the Licensing
Board that while some special-needs individuals might not be preidentified, that
number should not be so large as to render the existing excess transportation
resources inadequate. With particular regard for hitchhikers among the peak
summer beach population, and beachgoers who are dropped off at the beach
by family members or others, we rely on the testimony by Applicants' witness
which is to the effect that the number of such people is not significant.29 See
Tr. 4252-53 (Oct. 21, 1987). On the basis of this review, we therefore disagree
28 While

Ihe nonmoving party. in resisting a .ummary judgment motion. need not present all Ihe evidence it
would introduce at a hearing. it is obliged to support its opposition to swnmuy judgment wilh evidence that is
usigniJicantly probative." ANknon v. W,ny Lobby. 1nc.• 4TI U.S. 242, 249-50 (1986).
29 We also note Ihat !he survey is to be updated annually, and !he next update should be done in the summertime.
Thus, the problem highlighted by IntervenOlS' contention that the prior survey wu done in M.tn:h and therefore
missed those who would be present only in the rummertime can be easily and cxpeditiwsly cured.
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with the Appeal Board that no limit can be set on the uncertainty about the size
of the special-needs population. We believe that the uncertainty is not likely so
large as to require more transportation resources than the plan already provides.

3.

Adl'Qnced Life Support Padents

The Commission's regulations require the preparation of "an analysis of the
time required to evacuate and for taking other protective actions for various
sectors and distances within the plume exposure pathway [emergency planning
zone] for transient and permanent populations." 10 C.P.R. Part 50, Appendix
E, § IV; see aiso 10 C.F.R. § 50.47(b)(lO), NUREG-0654, Appendix 4. As the
Licensing Board explained;
The primal)' purpose for having evacuation time estimates is to assist responsible governmental officials in making informed decisions regarding what protective actions are appropriate in
a given radiological emergency in order to maximize dose savings. To make these decisions
the government officials must have available to them evaruation time estimates that are
realistic appraisals of the minimum period in which, in light of existing local conditions,
evaruation could reasonably be accomplished. The nearer to [the] plant the area that might
have to be evaruated, the greater the importance of accurate time estimates. Cincinnati Gas
&: Electric Co. (William H. Zimmer Nuclear Power Station, Unit I), ALAB-727, 17 NRC
760,770,771 (1983).

LBP-88-32, supra, 28 NRC at 777. The Commission has emphasized that an
adequate emergency plan is not required to achieve a preset minimum dose
savings or a minimum evacuation time for the EPZ in the event of a serious
accident. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I),
CLI-86-13, 24 NRC 22,30 (1986).
In LBP-88-32, the Licensing Board approved (subject to conditions not
relevant here) the evacuation time estimates (E1Es) prepared for the Seabrook
emergency planning zone (EPZ). 28 NRC at 803. In approving these E1Es,
the Board rejected the testimony of Intervenor witness Maureen Barrows that
the NHRERP had incorrectly estimated the time needed to move a wheelchair
nursing home resident from room to evacuation vehicle30 on the following basis:
Intervenon' assumptions concenfing evacuation times for each nuning home patient fail to
adequately reflect the evaruation time assumptions of the NHRERP. The plan assumes that
patients are at the loading point when transportation arrives (NHRERP, VoL 6, at 11·[21]),
not in their beds awaiting pickup as Intervenon argue.

30~. Barrows testified that a time trial for moving a wheelchair nuning home resident from her bed to the
place where the evacuation bus would be waiting showed a tocal time of 5 minutes. 17 ICCatds .. opposed to the
estimated time of 15 lecmds per resident apecified in the NHRERP, Vol. 6, at 11·21. Sec Dm:ct Testimony of
Commiasioner Ma= Barrow., fr. Tr. 4405, at 2·3.
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[d. at 699. Although the Licensing Board addressed Ms. Barrows' testimony, it
apparently ignored the testimony of Intervenor witness Joan Pilot who voiced
a similar concern with respect to advanced life support (ALS) patients. She
testified that it would take from 28 to 60 minutes to move an ALS patient from
hospital bed to a stretcher in the same room and that, except for paperwork, it
is not possible to begin preparation of an ALS patient for evacuation until the
ambulance arrives. See Rebuttal Testimony of Joan Pilot, fol. Tr. 7670, at 1-2;
Tr. 7674-76.
The Appeal Board found that appropriate planning implementation had been
undertaken with respect to specification of the number and type of transport
vehicles assigned to evacuate particular special medical facilities. ALAB-924,
supra, 30 NRC at 350. However, the Appeal Board agreed with Intervenors'
concern, based on the testimony of Ms. Pilot, see supra, that the preparation
time for the evacuation of ALS patients had not been taken into account in the
ETEs applicable to this group. [d. at 350-52. The Appeal Board noted that
the Licensing Board's reason for rejecting the Barrows' testimony with respect
to nursing home wheelchair residents - that the NHRERP assumes them to
be at the loading point, not in their beds, when evacuation vehicles arrive is "inconsistent with the direction given in the individual emergency plans for
New Hampshire EPZ towns that patients/residents of special facilities will be
assembled as (not before) the evacuation vehicles arrive." [d. at 351 (emphasis
in original). The Appeal Board was concerned about a possible underestimate
of ETEs for ALS patients stemming from a failure to consider the necessary
preparation time due to
the proximity of several special facilities to the Seabrook plant, as well as the fact that
sheltering in large buildings such as these institutions may offer greater protection than that
assigned to residential properties, thus making sheltering a more acceptable alternative to
evacuation if the evacuation times increase appreciably. • • •

[d. (footnotes omitted).:11 Thus the Board remanded this issue for resolution by
the Licensing Board.32

31 Both the Appeal Board and the Licensing Board Ippear to have ISSumed thlt AlS patients reside It nursing
homes. However, Applicants' witness Michlel C. Sinclair testified durln'l cross-examinltion thlt Applicants hid
woned with hospital and musing home pClSonnel in developing their emergency plans IS well IS the transportation
requirements needed to implement those plans and that none of the nursing homes in the EPZ have AlS patients
who require ambulance transport. $66 Tr. 4294-95. Thus the record indicates that IU AlS patients reside It Exeter
and Portsmouth Hospitals which Ire located, respectively, 7 and 11 miles IWlY fran the reactor. NlIRERP, VoL I,
Table 2.6-3.
32 The Appeal Board also noted:
"Correction of the preparation time omission • •• also will ensure that special facility planning
conforms to the guidance of NUREG-0654 that evlCUltion time '[eJstimlte! for special facilities shaU be
(CoM1IUtd)
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In its supplemental memorandum, the Licensing Board explained that the
. "loading time" in the Em for the ambulatory and wheelchair nursing home
residents is not the same as the Em for nonambulatory persons such as ALS
patients. LBP-89-33, supra, 30 NRC at 668-69, 670. Only the Em for the
former is based on the notion that the evacuees will be waiting at the loading
point for the transit vehicles to arrive. For ALS patients the loading time in the
NHRERP is 40.2 minutes which, in the Board's view, "does not deviate in any
significant way from an average of the time Ms. Pilot stated it takes to prepare
ALS patients for transportation (28 + 60 minutes!2 = 44 minutes)." [d. at 66869. Thus the Board found that "[a]n increase of 4 minutes in the Em would
not affect the choice of a protective action recommendation for tlte ALS patient
population as a whole." Id. at 669.n
The Licensing Board also found that the adequacy of the Em for the ALS
population for protective action decisionmalcing was further demonstrated by
what it perceived to be "an extra margin of time within which ALS patients
can be readied for evacuation." [d. This "extra margin of time" is provided
by the fact that emergency coordinators contact special facilities at the Alert
Classification Level to verify their transportation needs, a contact that "effectively provides the staffs of the special facilities with advance notice that an
evacuation is being considered." Id. 34 We note, however, that the Board does

made wi!h considention for !he means of mobilization of equipment and manpower 10 aid in evacuation'
and that '[elicit apc:ial flcility ,hall be t%elted on an individual basis.' NUREG·06S4, App. 4 It 4-9 10
4-10.
ALAB·924, lupm, 30 NRC at 352 n.7!.
nne Board', explanltion doea not Ippear 10 be hued on a clOle reading of !he NHRERP. Evacuation time
estimltell for transit operations are found It Volume 6, f II, oClhe NHRERP. Section 11 canaina ETEs Cor two
diffc:renl categories of Ihe population at rpecial flcilities IUch U llUlIing homes and hoapitala: !he Imbulatory
and !he nonambulatory. Wilh respect 10 ambulatory individuals !he NHRERP'tlteII:
Studies have shown that paaacngera can board a 1m It hesdways of 24 aeconda •••• Thus. if we
double Iheae headways 10 ,cccunt for ddcrly or disabled passengers, and allow Idditional time 10 wa!lc 10
!he bus, Ihen we estimlte that a bus can be fully loaded in lbout 10 minutell (IS second mean headway
for 40 pusengera).
NHRERP, Vol 6, at 11·21. W'lIh respect 10 nonambulatory persons !he NHRERP gives an estimlte of "0.67
hows· U !he time for loading passengers but nowhere explains how this estimate is derived or what activities are
encompassed wiIhin iL Id. It 11-26. Thus Ihe Licensing Board', assumption Ihlt this "oading passengef' time
includes !he "preparation time" of concern 10 Ms. Pilot is not clearly IUppOrted.
MCII'COVC', !he Licensing Board also mly be in error in grouping !he whedchair residents that were Ihe aubject
of Ihe Burowa testimony, IU LBP·89-33, lupm, 30 NRC at 670. wi!h Ihe "ambulatory" group. The NHRERP
explicitly places individuals confined 10 wheclchain wilh Ihe nonambulatory group. NHRERP, Vol 6, It 11·22
FurIhcr. u noted by Ihe Appeal Board, 16. ALAB·924. 1Upf'tI, 30 NRC at 351 n.69, Ihe directions given in
individual emC%gcncy plana Cor llUlIing homes and hospitals do contain language indicating Ihlt patients/relidents
will be asaembled tu, and not beron; evacuation vehicles arrive. TItus, while Ih_ doea not Ippear 10 be any
reason why ambulatory individua1a could not be preusembIed, Iheae pIms, u presently written, are inconsistent
wi!h Ihe NHRERP'a provisioos for ambulatory individuals.
34 AI. Ihe Alert Lcvd. cmc:aency response WOlken contact apc:ial flcilities 10 confirm Iheir needs and notifY
ambulance operators of potential. need in Ihe event Ihlt an evacuation is ordc:rcd.
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not cite any medical testimony in support of the notion that preparation of an
ALS patient would be medically appropriate at the Alert Level"
For the above reasons, the Board does not find any "safety-significant problem
outstanding with regard to the transit preparation time for ALS patients."
[d. at 670. Moreover, in the view of the Board, "any confusion over the
distinction between preparing special-needs persons in anticipation of arriving
.transportation, and assembling them, can be readily resolved." [d.

Commission Conclusion
On the basis of our effectiveness review, we agree that the issue identified
by the Appeal Board - whether the E1Es for nonambulatory individuals found
in the NHRERP take into account the amount of time it would take to prepare
ALS patients for evacuation - remains unresolved. It is simply not clear that
the 40-minute "loading passenger" time found in the NHRERP36 includes this
preparation time as the LicenSing Board asserts. Nor do we necessarily agree,
in the absence of any confirmatory medical testimony, that there is any so-called
"extra margin of time."
Nevertheless, we still view as reasonable the Board's bottom line conclusion
that this remanded issue does not mise a significant substantive issue regarding
emergency plan adequacy. The record indicates that ALS patients are found at
only two locations: Exeter and Portsmouth Hospitals. Thus it should not be
difficult to resolve whether the 40-minute period may indeed include adequate
time for preparing an ALS patient for transport, taking the patient to the loading
point and lqading the patient into the ambulance. If these tasks take longer than
40 minutes, then there will be some "shortfall" in the evacuation time estimate
for these patients. We have no reason to believe, however, that this "shortfall"
would be significant enough to cause a decisionmaker to recommend sheltering
rather than evacuation for either of these facilities.37

Pilix·.

l5In fact this -ema uwgin of time" rationale ignores. wilhrotexp1anatiat. Ms..
tcstimmy thatALS patirms
cannot be prepm:d until the Imbalances anive. The Board fin1hcr cmfuses this issue by later mggesting that the
NlIRERP can be improved ~ requiring an amendment to lite plan (or town plans) to provide for instructions to
lite ataff r4 apcci.al facilities to prepue ALS paticnta far transportation at the ortkr ro ntJa,IIJr." (empbuis added).
LBP·89-33. wprtJ. 30 NRC at 670. It is unclca:r what !he -cttD nmgin of time" is if preparatim does DOt begin
until !he ordn to nacuat. bas ismcd.. Marc fundamClll.ally. !he Canmission is cmcc:mcd that pn:pantim of ALS
~ for evacuation noibegin until it is medically wc to do ao.
s.. NlIRERP. Vol 6, at 11·26.
37 Whilc Intcrv.:nms argue Ihat !hese facilities may not have auflic:icnt ataff to pn:pue ALS paticnta sinmltancaWy.
Ihna further lengthening ncc:csauy preparation time,
lnIervenara' Supplemental. McIion at 49 n.34. the NRC
Staff poinIs cut that -at lID time during !he lc:ngIhy litigatim alibis issue have InterYams cooIcDdcd that medial
facility atafling would be inadequate." NRC Staff lb:sponse to la1cm:nara' Mclion to Vacate at 31 (empbuis in

,e.

original).
We note, u Applicanta point out, that even .boold a signi.6canlly cn1argcd ErE make &hcl!aing a prcfcnblc
protec:tive action response to evac:uatim in a given circmnstance, this is precisely !he actica !he ALS paticnta woald
be taking pc:ndjng !heir evacuation. S•• AppIicanta' Response at 29. Thus the real issue is wbcIhcr a greazly
(Co1llUa.tl}
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Again, on a related ETE issue, the Intervenors have argued the need to
conform the Board's SPMC decision to what Intervenors interpret as a holding
in ALAB-924 that the Commission's emergency planning rules require that
emergency plans include ETEs for each special facility. We do not elevate
the Appeal Board's observation about regulatory guidance in NUREG-0654
regarding the calculation of ETEs in a footnote in its opinion to a holding that
NRC regulations require that emergency plans include individualized ETEs for
special facilities even where only ETEs for the general population are to be
used in making protective action decisions. We find reasonable the Licensing
Board's extensive discussion of this issue in the SPMC decision, LBP-89-32,
supra, 30 NRC at 421-23.

4.

Implementing Details lor Sheltering the Beach Population

Intervenors argued before the Licensing Board that the NHRERP did not
contain adequate provisions for sheltering persons at beach areas near the
Seabrook Station. The Board explained that the Commission's emergency
planning regulations do not require that sheltering be designated as a protective
action at each site but rather that a range of protective actions be developed
and incorporated into the emergency plan.38 See LBP-88-32, supra, 28 NRC
at 770. Similarly. pertinent regulatory guidance "requires an evaluation of the
expected local protection afforded by sheltering. but does not set standards
for that protection or require it." [d. (emphasis in original). See NUREG0654, llJ.I0.m. Thus the issue before the Board was whether the State of
New Hampshire had given adequate consideration to sheltering as a possible
protective action. See LBP-88-32, supra, 28 NRC at 771.
Although the preferred protective action for the seasonal beach population is
almost always early beach closure or evacuation, the State of New Hampshire
is prepared to consider sheltering as a possible recommended action in a very
limited number of circumstances:
A. When sheltering can be predicted to be the most effective option for
achieving maximum dose reduction;

increased ETE for ALS patients might make it preferable for this group to remain sheltenod even if evacuation of
the gateral population is called for. In the extnordinarily unlikely event that such a deci.rion needs to be made
prior to the Licensing Board's resolution of this issue, we believe that the exceedingly small size of this group
would make an "ad hoc" ETE estimate fClSl'ble and appropriate.
38 10 c.F.Jt §SO.47(b)(10) provides:
(b) The onsite and ••• ofl'site emexgency response plans for nuclear power plant reactors must meet
the following standards:
(10) A range of protective actions hive hem developed for the plume exposure pathway EPZ for
emergency workers and the public. Guidelines for the choice of protective actions during an emergency,
c:onsistent with Federal guidance, are developed and in place, and protective actions for the ingestion
exposure pathway EPZ appropriate to the locale have hem developed.
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B. When there are physical impediments to evacuation such as fog, snow,
hazardous road and bridge conditions, and highway construction; and
C. When transients without transportation need sheltering pending evacuation.
[d. at 758-59.39
In examining the State's consideration of sheltering in these circumstances,
the Board found that the likelihood that sheltering would afford the maximum
dose reduction was very low because a determination to shelter for this reason
would require the coincidental occurrence of the following circumstances: (1)
no earlier action such as precautionary beach closing has been taken; (2) a peak
or close-to-peak beach population exists thereby causing evacuation times to be
significantly longer than the duration of the predicted release; and (3) the release
is predicted to be one of short duration, without particulates, and projected to
arrive at the beach in a short time. [d. at 759,775. Further, the Board credited
the testimony of Joseph K. Keller, the FEMA representative, who indicated that
the uncertainties involved in predicting the start and duration of a release as
well as the meteorological conditions that would bring a release to the beach
area in a certain amount of time are considerable and that, in any event, the
dose reduction to be expected from shelters available to the beach population is
minimaI.40 See id. at 765-68.

39lmplementing detail for use of Ihe sheltering option in Ihe third circumstance - Ihe need for shelter by Ihe
Ipproximately 2% of Ihe beach population wilhout transportation when an evacuation is ordered - is not at issue.
ALAB-924. supra, 30 NRC It 368. The plan !hat we arc cfucussing today. and on which we are IUowing
Ihe linding of Idequacy to become immediately effective, is Ihe plan as described by Ihe licensing Board in its
NJIRERP decision. LBP-88-32, supra, 28 NRC It 7(8-72, and as reviewed by Ihe Appeal Board in ALAB-924.
Amendments of \his plan .ince the close of the reoord before Ihe licensing Board have not been considered. U
chlnges to Ihe plan are intended, or if the parties believe Ihat Ihe licensing Board. Appeal Board. or Canmission
misconstrued the intent of Ihe plan. Ihen Ippropriate motions ahculd be filed. In light of the foregoing, Ihe
Commission denies Intervenors' Motion to Supplement Application for a Stay of LBP-89-32, dated February 14,
1990.
40 Mr. Kc!1er testified that while he could construct scenarios where after Ihe fact it would appear Ihat sheltering
would have been a more appropriate response than evacuation, in a real event "[y]ou have very little confidence
Ihat you can predict wilh Iny reliability what the next step is going to be. So Ihe prudent \bing to do is , ••
to move Ihe people in a 36O-degrec arc, a ndius, wilhin two or two and I half, Ihrec miles." Tr. 14242. The
following interchange Ihen ensued:
Q. Wc!1, let me ask you \his, if you can't move Ihe people prior to Ihe start of Ihe release because
Ihere isn't enough warning, might you Ihen be better because you don't know where Ihe plume is going
to travel to put Ihem in shelters, and wait and Ihen evlcuate Ihem in order to Ivoid \his ground shine
component to Ihe greatest extent possible?
A. U Ihe State of New Hampshire had come in wilh a recommendation or In assertion _ •• Ihat Ihe
ahelters • • • had a ahelter flctor of .5 or .4, all right. My own personal opinion is, you might have
looked at it a little harder.
The State came in [andJllid,lhe avenge shelter fletor in \his - of Ihe buildings out here, is about
.9 - a 10 pcrceztt reduction. That', not enough - I mean, when you have uncertainties in souree terms
and you have uncertainties in wealhcr conditions, you have uncertainties in Ihe nuclide mix Ihat's likely
to be Ihere. \his 10 percent reduction is 10 - is down in Ihe dirt in the etror band, it'l triviaL
Tr.14.243.
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Since the NHRERP contemplates recommending sheltering in the limited
circumstances noted above, the Board considered the shelter available in the
area and concluded that enough sheltering exists for the peak or near-peak beach
population. See id. at 770-72,775. The Board based its finding upon a shelter
survey prepared by Stone & Webster for Applicants and provided by them to the
State for use as a resource document as well as site visits to the beach area by
the Board.41 /d. at 771. The Board did not, however, require that implementing
provisions for the sheltering option be included in the NHRERP. The Board
explained:
After reviewing the testimony on the reasons why sheltering is a very low-probability
option, particularly Mr. Keller's explanation of the many conditions that must line up before
sheltering can be predicted to save doses, the Board is concerned that forcing implementation
into the NHRERP would be a mistake. The greatest risk is that the decisionmaker might
implement the sheltering option using preset implementing detail without undentanding that
the potential benefits are not very great and can be readily ootweighed by the uncertainties.

/d. at 769. The Board was content to leave any differences on this point to
FEMA and the State of New Hampshire to resolve.42. The Board concluded
that "the absence of implementing detail for sheltering in the NHRERP is not
so material as to foreclose a finding by the Board that the NHRERP provides
reasonable assurance that adequate protective measures will be taken in the event
of a radiological emergency at Seabrook." [d.
In ALAB-924, the Appeal Board affirmed the Licensing Board's conclusion
that the NHRERP appropriately limited sheltering as a protective action option
to very limited circumstances. ALAB-924, supra, 30 NRC at 367. However,
the Appeal Board believed, contrary to the Licensing Board, that implementing
measures needed to be added to the NHRERP given that sheltering the beach
population remained a possible option. See id. at 368-69. The Appeal Board
held that its finding in the Shoreham proceeding43 that the probability of
implementation of an option was irrelevant in determining whether emergency
planning obligations had been satisfied meant that the low probability that
sheltering would ever be recommended did not excuse the lack of implementing
41 The Baud noted that the &belter I1lrvey indicates that lOme three times U DIIlch poteDlial &behcr apace u is
necessary is available and thlt eva! ifIntem:mm' objections to Iatle aflbis &bcl!er u unsuiIablc lie fully c:redited
only about 2M> of the existing &bcI!er potential would be eliminated. LBP..g&'32, 611prrl. 28 NRC at 771-72 The
Baud rejected 1ntcrvaIon' CCIIl%I:nti.... that the
of beach establiahmcnla wa1ld c10ac their dooD to the
transient besch population, findina instead that Ibis population wa1ld be JeganIcd u '"fellow victims.." S•• id. at
772 The State found that the I1lrvey "identified a luge number of &beItera that may serve u • pool fnm which
public &bcl!er choices wil1 be made" but declined to incorporate the atudy into the NHRERP or ICIy m the ,tudy
u a p1anning basis. S .. AppIicanta' Direct Testimony No. 6 at 22 and Appendix 1 at 9.
4lThe Baud was nnable to delel'minc what FEMA', vie", 'NU U to the necessity of additional planning for the
&beltcrin& optial. S•• LBP-8&.32, mpra. 28 NRC at 769.
43 Su
lzlaNl Li,AtUt, Co. (SboreIwn Nuclear Power Station, Unit 1). ALAB·832, 23 NRC 135, 154-57
(1986),I1/J'd. CIl-87-12, 26 NRC 383, 398·99 (1987).
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detail. The Appeal Board rejected as well the Licensing Board's perception that
the addition of implementing detail might cause a decisionmaker to lose sight of
the considerable limitations of sheltering even in circumstances where it .might
be viewed as an option. Rather, in the view of the Appeal Board, the lack of
.implementing detail essentially left decisionmakers to "speculate [as to] what
will be the practical impact of a decision [to shelter]" and, in fact, enhanced
"the risk that sheltering will not be utilized in the appropriate, albeit limited,
instances contemplated by the plan." [d. at 370.
The Appeal Board acknowledged that not all implementing details needed
to be in place for a plan to be approved but found that here "the absence
of any concerted attempt to incorporate implementing details for protective
action options arrived at as a result of the planning process is a deficiency
that must be remedied." [d. at 372 n.194. The Appeal Board rejected the
NRC Staff's contention that the existence of the Stone and Webster survey,
inter alia, made planning here "less ad hoc" than the planning at issue in
Shoreham, ALAB-832.« Rather, said the Appeal Board, "[t]he planning efforts
concerning sheltering already undertaken remain ad hoc until planning officials
take appropriate implementing actions [which] [i]n this case ••• would include
designating in the NHRERP which shelters on the survey list are suitable and
available for use . • • ." ALAB-924, supra, 30 NRC at 372. Thus the Appeal
Board remanded this matter "for appropriate corrective action" by the Licensing
Board. [d. at 373.
Upon remand, the Licensing Board considered again its earlier determination
that the lack of implementing detail in the NHRERP was not so material an issue
as to preclude a reasonable assurance finding under 10 C.F.R. § 50.47(a)(1).
The Board l"l!Cognized that further development of the record would likely be
necessary to resolve this issue. LBP-89-33, supra, 30 NRC at 671. However, the
Board did not believe that the Appeal Board's remand meant that a reasonable
assurance finding was now precluded because "the very low probability of
selecting the sheltering option for the beach population and the fact that the
beach population does not reach large numbers until July, provides adequate
safety pending the resolution of the remanded sheltering issue." [d. at 672. The
Board further observed that "[i]mplementing measures may not be difficult to
effect," (id. at 671) noting that "sheltering available for the outdoors transient
beach population is concentrated in a relatively compact and well defined area"
(id. at 672).

«The Staff pointed cut 10 the Appeal Bom! that, "for !he sheltering option under the NHRERP, the means of
public notification exist; the mechanisms for a protective action determinaticn are in place; and the size of !he
beach populaticn and the quantity, quality, and locaticn of !he shelter are known." ALAB·924, supra, 30 NRC at
370.
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Commission Conclusion
On the basis of our effectiveness review, we agree with the Appeal Board that
so long as sheltering remains a potential, albeit unlikely, emergency response
option for the beach population, the NHRERP should contain directions as to
how this choice is to be practicably carried out. Such directions should include
identification of the location of sufficient available shelter together with the
means to notify the beach population as to where this shelter is located. Given
the existence of the Stone & Webster Survey, we do not believe incorporation
of implementing detail into the NHRERP to be especially difficult or timeconsuming.4;5
However, we also find reasonable the Licensing Board's decision that this
remanded issue does not raise a significant substantive issue regarding emergency planning adequacy. The record shows clearly that evacuation rather than
sheltering is the principal protective action for the beach population, and that
the average shelter factor is so small that the public protection afforded from
sheltering is very small. FEMA characterized the dose reduction from sheltering
as "trivial" and "down in the dirt in the error band," supra note 40. We note
in this regard that the emergency plan for the Massachusetts beaches, which the
Licensing Board found to be adequate, does not even include sheltering as an
option. Given these considerations, we believe that the absence of implementing
detail for the sheltering option is not significant

B.

Remaining Unreviewed Contested Matters

1. Licensing Board Decision LBP-89-32 Deciding Contentions on the
Emergency Plan for Massachusetts and the Full-Participation Exercise
The final significant segment of Seabrook operating license litigation entertained issues on the adequacy of the Seabrook Plan for Massachusetts Communities (SPMC) and the full-participation exercise of that plan along with the
exercise for the NHRERP and Applicants' plan for onsite response capability
as well as the State of Maine's ingestion pathway plan. See 10 C.F.R Part 50,
Appendix E, , IV.1. The Licensing Board order in LBP-89-32 resolved the is-

4S In 1his ccnnection, we note that the Licensing Board hll inIcIpraed the remanded issue to mean that opecific
aheltering (II compared to maps ahowing aheltering areas) be idcnlificd for the general beach population. S~6
LBP-89-33.lIIpra. 30 NRC at 611-72. We understand the Appeal Board', direction to designate in the NHRERP
"which .heItcrs on the survey list arc suitable and available for use," ALAB-924, supra, 30 NRC at 372, IS
meaning that there .hould be a sufficient quantity of available ahelter apacc nther than that there must necessarily
be agreements with particu1u establishment owners to provide 'PIcc to beachgoClS.
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sues that were admitted for litigation46 and decided that the SPMC is adequate
and implementable.
The Board ruled that the June 1988 exercise was adequate in scope and
revealed no fundamental flaw in any of the plans exercised. The Board
specifically found that the SPMC meets the Commission's emergency planning
regulations. See 10 C.F.R. § 50.47(a) and Appendix E to 10 C.F.R. Part 50.
Thus the Board found, subject to certain commitments, conditions and the like
for which the Director of NRR is charged with verifying conformance, that there
is reasonable assUrance that adequate protective measures can and will be taken
in the event of a radiological emergency at the Seabrook station.47
In the 'same opinion the Board also resolved the one remaining E1E-related
(Evacuation Time Estimate) issue over which it retained jurisdiction from the
New Hampshire phase of the proceedings. See supra p. 244. In a separate
opinion, LBP-89-17, 29 NRC 519 (1989), another Seabrook Licensing Board
had earlier decided in June 1989 that Applicants' Vehicular Alert Notification
System (VANS) provided adequate means to alert people who are within
the Massachusetts portion of the emergency planning zone of an emergency
situation.
LBP-89-32 is on appeal before the Appeal Board on issues related to both the
SPMC and the 1988 exercise.48 The Appeal Board is considering Intervenors'
Appeal of LBP-89-17 (VANS decision) along with LBP-89-32 because the
VANS decision was simply one step on the way to LBP-89-32's conclusive
finding of adequacy of emergency planning for the Massachusetts portion of
the EPZ. As the only unreviewed partial initial decisions resolving admitted
contentions relevant to the issuance of a full-power license, these decisions are
a central focus of our immediate effectiveness review.49
In considering the conclusions of LBP-89-32, the Commission has paid particular attention to issues raised by Intervenors in their immediate effectiveness
review comments.so The Commission has neither been shown nor has it found
46 One hundred twenty-three contentions were Idmitted for litigation. As later consolidlted, there were sixty-three
cmtmtims Idmitted with respect to the SPMC and twmty-one with respect to the plln exercise. LBP-89-32,

supra, 30 NRC It 381.
41 FEMA had reviewed the SPMC and judged the exercise and on both testified in the proceeding that they met the

NRC regulations and standards. In other words, both the SPMC Ind the exercise provided reasonable Issurance
that ldequate protection would be provided in the event of I ndioIogical emergmcy. FEMA', conclusions Ire
fgresumed to be correct unless rebutted. 10 c.P.R. §SO.47.
This is Iplll fran objection takm to the Licensing Board's treatment in that order of the implct of the Appeal
BOlrd', remand in ALAB-924 on the luthorization of issuance of I license.
49 As noted elsewhere, LBP-88-32 has hem IUbsuntislly reviewed by the Appeal Board. Petitions for review
of the Appeal Board', decision, ALAB-924, Ire pending. LBP-89-33, the Licensing Board's explanltion of its
luthorization of I license following ALAB-924, was considered in the preceding sectim IS I IUpplemental partial
initial decision.
SO M.ssAG', immediate effectiveness comments on the Licensing Board decision on the SPMC and exercise
alone included thirty-four sepantely asterisked discussions of error spread over thirty-three pages. The total lack
of references to the record which might lid our understanding of their belief thlt the Licensing Board erred in
(Collli1Wl!d)
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sua sponte that it need withhold effectiveness of operation of Seabrook pending
administrative review. Our review has, however, turned up several matters on
which we believe we can provide some helpful comment or for which, as a
matter of policy, we require some further commitment or action by the Applicants or Staff. In some instinces the Commission does so not because it is
clearly essential to safety, but because additional enhancements to the adequate
emergency preparations that have already been made appear desirable on the
basis of our effectiveness review. We discuss these matters below.
(i)

Evacuation Time Estimate (ETE) Issues

In LBP-89-32, the Board made the finding that the number ofE1Es generated,
and the regions and scenarios for which they were generated, are sufficient
and correctly limited in number so as to be usable by a decisionmaker fairly
quickly and not to be overly cumbersome. LBP-89-32, supra, 30 NRC at
403. However, Intervenors complain that the Board permitted a regional
approach to producing E1Es and assert that separate E1Es should be created
for Massachusetts decisionmakers. LBP-89-32 also states that the Massachusetts
Attorney General argued for segregated E1Es for the Massachusetts and New
Hampshire portions of the EPZ. Id. at 401.
Our regulation 10 C.F.R. § 50.47(b)(10) requires, in part, that "[g]uidelines
for the choice of protective actions during an emergency, consistent with Federal
guidance, are developed and in place." Criterion IIJ.I0J of NUREG-0654
indicates that an organization's plans to implement protective measures for
the plume exposure pathway EPZ shall include "time estimates for evacuation
of various sectors and distances based on a dynamic analysis (time-motion
study under various conditions) for that EPZ." Criterion IIJ.I0.l also references
Appendix 4 of NUREG-0654 as the location for more detailed guidance on
performing such an ETE study. Appendix 4, in turn, includes the following
criteria for determining sub-areas within the EPZ for which E1Es are required.
The sub-areas must encompass the entire plume exposure pathway EPZ, as E1Es
are required for the situation of the simultaneous evacuation of the entire EPZ.
The sub-areas to be considered are also to be radial distances of about 2, 5,
and 10 miles from the nuclear plant, with the areas within these circles to be
divided into four, 9O-degree sectors. The bounc1aries of these sub-areas should
be based on demography, topography, land characteristics, access routes, and

the refcrc:nced portions oCthe decision ...... not helpful Nonclhe1ess, becmsc oCthc importance of this mat!c:r we
have had oar adjudicatmy staff do u much of the tracking of .ourccs u possible. The parties are on notice that
they may IIDt further !ely on the Ccrnmission to do their wmk for them and ClMet be heard to canplain of any
incanp1etcness in the Commission'. response.
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local jurisdictions. and should not divide densely populated areas to the extent
practical.
The guidance in Appendix 4 of NUREG-0654 neither requires nor suggests
that the sub-areas' boundaries must take into account the borders of contiguous
states. Therefore, the Board's conclusion that there is no regulatory requirement
for segregated ETEs for Massachusetts and New Hampshire appears to be
correcL Moreover, as a practical matter, we agree in this effectiveness review
with the Board's position in LBP-89-32, that the regional approach of the
ETEs is acceptable, given the reality that traffic' flow cannot be segregated
temporally according to political boundaries and because there is no suggestion
that evacuees from New Hampshire portions of the EPZ would be prohibited
from entering the Commonwealth.
Furthermore, the guidance of NUREG-0654 states that, when making ETEs
for outer sectors, it is to be assumed that the inner, adjacent sectors are
being evacuated simultaneously. In LBP-89-32, the Board concluded that the
Applicants' regional approach in presenting ETEs was acceptable given that the
New Hampshire coastal areas are closer to the Seabrook Station than are the
Massachusetts communities and will be generating sizeable traffic flows before
or as soon as an order to evacuate is issued in Massachusetts. Indeed, one might
conclude from the NUREG-0654 guidance and the aforementioned conclusion
by the Board, that the Massachusetts ETEs would be unacceptable under the
regulatory guidance, if they did not take into account permitted traffic flow from
New Hampshire portions of the EPZ that were nearer to the Seabrook Station.
In LBP-89-32, the Board indicates that the NRC Staff witness concluded that
the Applicants' ETE study satisfied the guidance of Appendix 4 of NUREG0654 and all applicable regulatory requirements with one exception, which was
categorized as essentially an editorial task. This exception was that the ETE
study should be published. LBP-89-32 states that the Applicants committed
to publish the ETE study. The Board required that the published study be
submitted to the NRC Staff for verification within 60 days of the date of service
of LBP-89-32. LBP-89-32, supra, 30 NRC at 436. The Board's instruction
to publish the study and to submit it to the Staff, so that verification of the
publication commitment can take place, was appropriate, as there is no regulatory
requirement to incorporate th~ entire study in an emergency plan.
The Commission finds the Board's decision on this issue reasonable since
the guidance contemplates that for ETE purposes the EPZ would be divided in
a series of concentric radials, with the areas within the circles into quadrants,
taking into account various geographic and demographic features. As a practical
matter, where more than one state is involved, decisionmaking is coordinated
and may be expected to be so here particularly since the utility plan for the
SPMC contemplates a cooperative effort.
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Nonetheless, should the Commonwealth of Massachusetts decide to participate in planning and wish separate ETEs in order to prepare a state-sponsored
emergency plan or for its own use in arriving at protective action decision~,
the Commission sees no reason why ETEs cannot be promptly developed and
considered for that use.
(ii)

Notification

0/ Special Facilities in an Emergency

The Commission believes that the Board reasopably decided Intervenors'
concerns with regard to communication with schools or special-needs persons.
The Commission notes only that the Applicants, among other things, committed
to supplying tone-alert radios to Massachusetts EPZ schools as another means
to ensure timely notification of the school population in the event of an
emergency. No time for fulfillment of the commitment is provided.51 The
Commission believes that this additional protection for schoolchildren should
be accomplished promptly and without unnecessary delay. However, we do not
believe that the matter is significant such that it must be accomplished prior to
issuance of the full-power license.
(iii)

The Sheltering Option/or the Beach Population in Massachusetts

Our separate opinion today deciding the certified question is relevant to Intervenors' arguments with regard to an alleged inadequacy in the range of options
for the beach population. That opinion confirms that the adequacy of any emergency plan is not to be judged with specific reference to some minimum level
of dose savings.· A plan is to be judged under the Commission planning standards, which resulted from a comprehensive public rulemaking which included
consideration of the ways to ensure effective emergency responses to radiological incidents. The Board's finding that the SPMC contains a range of possible
protective options for people in the Massachusetts portion of the EPZ,52 even
though not every option is necessarily available everywhere appears reasonable.

(iv)

Congregate Care Facilities

LBP-89-32 describes the SPMC's provisions for Congregate Care Centers for
schoolchildren and for mObility-impaired persons who do not require hospital
care. The Holy Cross College in Worcester will serve as a Host School Center
for all the Massachusetts EPZ's public, private, day-care, and nursery school-

51 S6. LBP-89-32, supra. 30 NRC at 496.
Slid. at 486.
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children. The primary Host Ambulatory Special Needs Center would be located
at the Shriners' Auditorium in Wilmington, while a backup Congregate Care
Center for excess members of the ambulatory special-needs population would
be located at a large facility known as the Westborough facility.']
Section 50.47(b)(8) requires that "adequate emergency facilities and equipment to support the emergency response are provided and maintained." Section
50.47(b)(10) states, in part. that "[a] range of protective actions have been developed for the plume exposure pathway EPZ for emergency workers and the
public." Criterion II.H.4 of Supplement 1 to NUREG-0654 states as guidance
for meeting the regulatory criteria that "each offsite response organization shall
provide for timely staffing of the facilities and centers described in the offsite
plan." Criterion IIJ.IO.d of Supplement 1 states that "the offsite organization's
plans to implement protective measures for the plume exposure pathway shall
include the means of protecting those persons whose mobility may be impaired
due to such factors as institutional or other confinement These means shall include notification, support. and assistance in implementing protective measures
where appropriate."
(A) ADEQUACY OF 11IE WESTBOROUGH FACILITY

The Board found that the Shriners' Auditorium can accommodate roughly
half of the Massachusetts special-needs population who are not schoolchildren.54
The Westborough facility is to be available as a backup to accommodate the
over 1000 special-needs persons who cannot fit into the Shriners' Auditorium
in the event that the protective action chosen requires that the entire specialneeds population be accommodated. The Board noted that FEMA evaluated
the Westborough facility for the general popUlation who would evacuate the
EPZ, but not as a facility suitable for the needs of mobility-impaired evacuees.
LBP-89-32, supra, 30 NRC at 541 n.52.
LBP-89-32 indicates that, with the exception of the Westborough facility as a
Congregate Care Center for mobility-impaired persons, FEMA found all of the
Congregate Care Centers in the SPMC to be adequate. Since the Westborough
facility is described in LBP-89-32 as a backup Congregate Care Center for
excess numbers of mobility-impaired evacuees, the Commission believes that
evaluation of its adequacy for this purpose would be beneficial. Accordingly,
the Director of the Office of Nuclear Reactor Regulation, in consultation with
FEMA as appropriate, should evaluate the Westborough facility's adequacy as
a Congregate Care Center for mobility-impaired persons. However, we do not

'] II is alternatively spell~ "Westboro" in LBP-89-32, passim• • nd in cther documents.
54/d. at 541.
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believe that the matter is significant such that it must be accomplished prior to
issuance of a full-power license.
(B) SCHOOL OFFICIALS' ROI.ES DURING EVACUATION AND EARLY STAGES OF

CONGREGATE CARE

LBP-89-32 finds that the Host School Center at Holy Cross College would
accommodate the Massachusetts EPZ's schoolchildren if they are evacuated
from their schools. The Board further states its understanding that the SPMC
incorporates an "evacuation in place" concept55 whereby it is assumed that
teachers, day-care workers, and nursery school personnel will continue in their
"service provider roles" while accompanying their charges through an evacuation
process and into the early stages of congregate care. Furthermore, facility
administrators and supervisors are assumed by the SPMC to continue to exercise
their preemergency authority, including calling for additional staff and assigning
persons under their preemergency authority in a manner that best serves the
needs of their group of evacuees. In LBP-89-32, the Board rejected the
MassAO's argument, similar to that advanced with respect to the NHRERP,
that there is no ''reasonable assurance" that Commonwealth school officials
will continue in their preemergency roles in the event of an actual radiological
emergency. As we indicated earlier in this opinion, we consider it reasonable
to conclude that schoolchildren can be evacuated without teachers on the buses.
Relatedly, in LBP-89-32 the Board states that the Applicants will make
SPMC orientation training available, during some unspecified time period, to
Massachusetts school officials regarding the roles that the SPMC expects them to
fulfill in a radiological emergency. The Director of the Office of Nuclear Reactor
Regulation should ensure that the Applicants offer this orientation training to all
appropriate Massachusetts EPZ school officials and that the training be made
available so that it could be completed by the end of the 1989-90 school session.

3.

The Motions to Reopen

In three separate opinions, one issued before and two after LBP-89-32 and
LBP-89-33, the Licensing Board rejected three categories of contentions: LBP89-28, 30 NRC 271 (ruling on low-pow~r testing contention), October 12,
1989; LBP-89-38, 30 NRC 725 (Ruling on Motions Regarding Onsite Exercise),
December 11, 1989; and LBP-90-1, 31 NRC 19 (Ruling on Intervenors' Motions
to Admit a Late-Filed Contention and Reopen the Record Based upon the

5514. at 529.
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Withdrawal of the Massachusetts B.B.S. Network and WCGy), January 8, 1990.
We discuss them briefly in turn.

The Low-Power Testing Contentions
The Licensing Board declined to reopen the hearing to admit the low-power
contentions in which Intervenors wished to explore anew operator qualifications
based on operator misjudgment during low-power testing. Key to its decision
was the determination that low-power testing is not material to the grant of
a full-power license and therefore is not automatically subject to litigation as
Intervenors maintain. The Licensing Board is clearly correct in that full-power
licenses may issue without a previous issuance of a low-power license which
would be otherwise needed to permit such testing. Indeed, were each phase of
pre-full-power operational readiness testing to open the door to relitigating the
licensing issues it is doubtful that any plant would avail itself of the benefits of
an early low-power testing license. Perhaps more important, the record shows
that Intervenors' contentions are based on staff reports and that this is a matter
to which Staff has paid considerable attention.56 The Board specifically noted
that it had before it an "ample factual record" (LBP-89-28, supra, 30 NRC at
291) from the affidavits provided by the parties to make a determination on
whether the issues were safety significant and explained why they were noL
The Commission believes that the Board's conclusions are reasonable.

The September 18,1989 Onsite Exercise Contentions
An exercise of Applicants' onsite plan was held on September 18, 1989.57
. Intervenors thereafter contended that the scope of the onsite exercise was
insufficient to fully test the onsite plan. The Board rejected the contentions
based in part on Intervenors' failure to meet reopening standards but also, and
more important, because of a failure to plead how the alleged insufficient scope
resulted in a situation where a fundamental flaw in the emergency plan could
avoid detection. Significantly, the Board also found that the regulations that
Intervenors claimed set the standard for the scope of the exercise were applicable
to the full-participation exercise but not to the exercise solely of the Applicants'
onsite plan. LBP-89-38, supra, 30 NRC at 745. We do not here summarize
the Board's 41-page opinion, but express our view that the Board's treatment
of this matter appears reasonable. Applicants' onsite plan had been tested on
several occasions before this one and no fundamental flaw was shown. Given
56 A civil penalty hu been assessed against the Applicants.
57 The exen:ise followed the Commission'. denial of the Applicants' request for an exemption from conducting a
test of the onsite plan within • year of issuance of. full·power liceme. CIl·89-19, 30 NRC 171 (1989).
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the prior review and exercises of the onsite plan, it strikes us as unlikely that
a fundamental flaw would have arisen, although it is possible that there might
be a lapse in readiness. To avoid such readiness lapses is the principal goal in
requiring an annual exercise. We also note that the scope of the exercise does
not appear to be inconsistent with the scope of onsite exercises at other plants.

The EBS Contentions
In its decision, LBP-9O-1, the Licensing Board rejected contentions related to
broadcast notification included in Intervenors' motions served on November 3 or
9 58 and November 22. The motions were filed late in the process - at the most
a few days before the SPMC decision - and raise the issue whether a motion
of this sort can be so late that its consideration is simply precluded. We do not
address this issue here; we will consider, separate from the Seabrook proceeding,
the desirability of additional guidance regarding such late-filed motions. In
any event, our effectiveness review here suggests that in the circumstances the
Board's application of the reopening standards to these motions was reasonable.
C.

Uncontested Issues, Verification of Conditions, and Plant Readiness

1.

Uncontested Issues and Ver(fication of Conditions

As with any full-power license, a full-power license for Seabrook will
necessarily contain numerous technical conditions which reflect the Staff's
prelicensing technical review of issues relevant to full-power operation.
As a result of the litigation of contested issues, numerous conditions were
placed on license issuance. The Director of Nuclear Reactor Regulation shall
ensure that the license includes all of the necessary conditions and that those
that are prelicensing conditions have been mel The requirements of this
effectiveness order shall not be conditions in the license, as they represent
requirements subject to change in the adjudicatory process. Nonetheless, interim
compliance is necessary as stated and shall be confirmed by the Staff.

2.

Plant Readiness

On January 18, 1990, the Commission met in public session to receive
briefings from the Applicants and the Staff on the readiness of the Seabrook
plant to receive a full-power license. Both reported that the plant was ready
except .for certain specified exceptions, and the Commission also requested
58 We need not here address the cmfusion that apparently rcsulted from Ma..AG', withdrawal and RSUbmittal of
his motion to admit the ED S contention.
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some additional information. The Commission has on January 23, February
9, February 26, February 28, and March 1, 1990, received notice from the Staff
that those exceptions have been or are being resolved on the anticipated schedule,
and that the plant is ready to begin ascension to full-power operation. In
particular, the Staff completed detailed reviews of late-filed allegations including
approximately 255 separate allegations prepared by the Quality Technology
Corporation for the Employees Legal Project as well as 13 allegations of a
private citizen who taped Seabrook control room radio transmissions between
January 1989 mid the end of January 1990. Based on these reviews, the NRC
Staff concluded that none of the allegations represents concerns that are material
to the issuance of a full-power license. Moreover, the review determined that the
majority of the concerns were restatements of allegations previously submitted
and resolved.
In light of the foregoing considerations, the Commission's effectiveness
review fully supports allowing the Licensing Board's authorization of issuance
of a full-power license to become effective.

IV.

THE STAY MOTIONS

The Commission's effectiveness review under § 2.764 is designed to enable
the Commission itself to examine preliminarily the matters decided by the
Licensing Board in order to determine whether the decision can become effective
and thus authorize issuance of a full-power license. While parties were invited
by our rules to file effectiveness comments, the principal avenue for relief
for parties seeking to preclude license issuance pending appeals is to seek a
stay under § 2.788. Stays are a part of the formal adjudicatory proceeding,
and the criteria for consideration of a stay under §2.788 of the Commission's
regulations are the same as those that the courts apply in granting or denying
a stay pending appea1.~9 See, e.g., Virginia Petroleum Jobbers Ass'n v. Federal
Power Commission. 259 F.2d 921, 925 (D.C. Cir. 1958).
Intervenors MassAG, SAPL, NECNP, and the Town of Hampton filed their
stay request on December 1, 1989.150 The Applicants and the NRC Staff thereafter, on December 8 and 17, respectively, filed their responses in opposition to
the grant of the stay.

~9 Section 2.788 estab1ishes the following factors 10 be considered in reviewing a request for a stay:
(I) whether \he moving party has made a straIg &bowing that it is likely to prevail on the merits;
(2) whether \he party will be irreparably injuIed unless a stay is granted;
(3) whelhcr the granting of a stay would hann other parties; and
(4) where the public interest lies.
150 New England Coalition m Nuclear Pollution filed a separate stay nlquest on the lame day. The Commission
hu considered it as well, along with stay requests included with a party', immediate effectiveness comments.
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A.

The Irreparable Injury Factor

Of the four stay factors, it is well established that "the most crucial [factor]
is whether irreparable injury will be incurred by the movant absent a stay."
Alabama Power Co. (Joseph M. Farley Nuclear Plant. Units 1 and 2), CLI-8127, 14 NRC 795, 797 (1981). fur that reason we turn first to Intervenors' claims
of harm to them. The claims appear to boil down to three categories of harm:
(1) an atIeged due-process harm, focusing on a claim that they are harmed by
being forced to seek a stay of license issuance even after a victory before the
Appeal Board; (2) an alleged cost and resource harm; (3) an alleged harm from
increased risks during opemtions by allegedly untmined opemtors.

1.

Administrative Due Process

Intervenors claim that there has not been administmtive regularity in the
conduct of this proceeding. Intervenors particularly do not like and vigorously
object to the Commission's procedures permitting licensing boards to evaluate
whether a remand need block authorization of a license, requiring all contentions
after the original stage to be subject to certain "timeliness" requirements, and
allowing the Commission to step into a proceeding at any stage to offer guidance
to the parties.
The procedures to which Intervenors object are neither unprecedented nor
abermtions; they have been in force for years and have been applied to numerous
nuclear power plant licensing proceedings before this one.lil Their application
to this proceeding is not a deprivation of due process.

2.

Financial and Resource Harm

Intervenors claim that they will be harmed from the irretrievable commitment
of resources associated with opemtion pending appeal and the alleged inability
of the Applicants to meet the expenses of decommissioning in the event that
they opemte at full power and the license is later vacated upon final order of
the Commission (or a court) after review.
There is no support for Intervenors' claim that the commitment of resources
will cause a bias in favor of continuing the license.in subsequent Commission
decisionmaking.fi2 To the contrary, as the Intervenors themselves have recognized, the Commission has stated repeatedly and categorically that it will not
151 See discussim IIII'm in Sccticm U.1U and U.B.2 and citations there provided.
6llntaYmars citation to NEPA cues for the proposition that the canmilment of resources will prevent meaningful
review is unavailing. The dccisionmaking process under NEPA includea c:msideration of commitments of IeSOUICeS
and economic faeton. while the decisionmaking process for compliance with NRC emergency planning regulations
doea not.
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consider the commitment of resources to a completed plant or other economic
factors in its decisionmaking on compliance with emergency planning safety
regulations. See, e.g., Seacoast Anti-Pollution League v. NRC, 690 F.2d 1025
(D.C. Cir. 1985).
Intervenors' further assertion that Applicants' financial condition will leave
them unable to meet decommissioning expenses in the event a license is
ultimately vacated totally lacks substance. They claim that the Applicants would
have no more than $43 million available at the end of the first year from the state
funding source for decommissioning and could have nothing from NRC funding.
Intervenors are mistaken. The Applicants' surety'· bond for $72,126,456.00,
required by the Commission for issuance of a low-power license, is effective
until
the earlier of (i) a final non-appealable regulatory or judicial determination that the Seabrook
Project has been granted a license. • • other than as contemplated by the issuance of the
license for low power testing • •• or (ii) a final non-appealable regulatory or judicial
determination that no further Pre-Operational Decommissioning is required.

Surety Bond between Applicants and The Aetna Casualty and Surety Company
as Surety, dated March 20, 1989. Thus this bond is available during the pendency
of appeals which could lead to vacation of the license. And, lest there be any
doubts on this score, we merely require that the bond, or a similar one, be
available pending appeals. Adding the available state funds to the $72.1 million
available from the surety, it is evident that Applicants here would have available
over S115 million in the event that premature decommissioning were required.
This large sum is close to what, under the Commission's decommissioning rules,
would be required for decommissioning of a plant that had been in operation
for a long period of time. We find that fund sufficient to offset any claim of
irreparable injury from lack: of decommissioning funds.63 In fact, Applicants here
have done far more to meet decommissioning expenses than our rules literally
require.

3.

Increased Risk oj Nuclear Accident by Alleged Lack oj Competence oj
Seabrook Operators

It is well settled that speculation about occurrence of a nuclear accident
does not constitute the kind of irreparable injury that would warrant a stay of
full-power operations. E.g., Cleveland Electric Illuminating Co. (perry Nuclear
63lntervenon usc a figure of $242 million developed by the Applicants' in another context, as the "toul
dccornmiJsioning cost assumption." Intervenors' Stay Motion at 9. The Canmission does not recognize that
sum. We assume that it includes decommissioning costs other than those necessary to avoid ndiological harm
which an: not cognizable here.
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Power Plant, Units 1 and 2), ALAB-820, 22 NRC 743, 748 n.20 (1985), citing
New York v. NRC, 550 F.2d 745, 756-57 (2d Cir. 1977), and Virginia Sunshine
Alliance v. Hendrie, 477 F. Supp. 68, 70 (D.D.C. 1979). In an apparent effort
to distinguish this settled principle, Intervenors argue that a June 22, 1989 event
during low-power testing, when Seabrook plant personnel erred in not tripping
the reactor at the point first called for by.the low-power testing procedure,
indicates inadequate training, operating procedures, and performance, and that
this in turn increases the risk of an accident. We find this argument unpersuasive.
The error during low-power testing was significant and led to enforcement
and corrective actions. But the Board, after an exhaustive examination of
the incident, based on affidavits from the parties and the extensive NRC Staff
investigations of the event, found that reactor plant safety was never in question,
that with this one exception plant staff performed well, that there was no
evidence of willful noncompliance with NRC requirements or withholding of
information from NRC, and that the event reflected only an isolated instance
of a failure to adhere strictly to applicable procedures and did not represent
a pervasive breakdown or fundamental flaw in Applicants' testing or training
programs. LBP-89-28, supra, 30 NRC at 281-82, 284-92. We find the Board's
careful discussion and evaluation of the safety significance of this event entirely
reasonable and, based upon this and on Staff's and Applicants' own followon corrective actions, fail to see how the event evidences any increased risk
of accident at Seabrook. In fact, we think that Intervenors' own affiants
demonstrated that the Commission is holding the public safety in high regard.64
B.

The Remaining Factors

Given the lack of any showing of irreparable harm to Intervenors, a strong
showing would need to be made on' the remaining stay factors in order for
any stay to be granted. Our discussion of the litigated issues in our immediate
effectiveness section is fully applicable here. That discussion indicates that
Intervenors have certainly not made a strong showing that they are likely to
prevail on the merits of further appeals. We offer no comment at this point on
how a stay could harm Applicants' interests or affect the reliability of electrical
power in the New England area - matters that, if considered, could not bolster
Intervenors' case in any event. JIowever, we do believe strongly that a stay at
this point would be contrary to the public interest which underlies the mandate
to us in 5 U.S.C. § 558 to complete license application proceedings within a
reasonable time with due regard for the rights of the parties.
planned to evaluate the proficiency of all Seabrook shift cn:ws under
rimulated accident conditions in mid-December 1989. 10int Affidavit of Gregory C_ Minor and Steven C. Sholly
at 6.
64 The afliants noted that the NRC Staff
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v.

CONCLUSION

For the reasons explained above, the Director of NRR may issue the license
authorized by the Licensing Board in LBP-89-32 on a schedule consistent with
the following provisions for a housekeeping stay. Given the controversy that
has surrounded the Seabrook plant since these proceedings commenced, we
fully expect that judicial review of this decision will be sought. As a courtesy
to the parties, to permit the filing of judicial stay motions, the effective date of
this decision will be March 8, 1990. If motions for a stay are filed by plant
opponents with the U.S. Court of Appeals within this period, then the decision's
effective dale will be 1 week after the relevant motions are filed.
It is so ORDERED.
For the Commission6S
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 1st day of March 1990.

6S Commissioners Curtiss and Remick abstained from consideration of this matter.
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On M!U'Ch 13, 1990, the Appeal Board denied motions for a stay of the
Licensing Board's decision in LBP-90-9, 31 NRC 150 (1990), authorizing an
amendment to the materials license held by Kerr-McGee permanently to dispose
of radioactive thorium mill tailings, other associated waste, equipment, building
rubble, and contaminated soils. The Appeal Board issues a memorandum
containing the reasons for that earlier denial.

RULES OF PRACTICE:
APPEAL BOARD(S):

STAY PENDING APPEAL

STAY AUTHORITY

In ascertaining whether a stay pending appeal is warranted, consideration
must be given to the following criteria: (a) whether the moving party has made
a strong showing that it is likely to prevail on the merits; (b) whether the moving
party will be irreparably injured unless a stay is granted; (c) whether granting a
stay would harm other parties; and (d) where the public interest lies. 10 C.F.R.
§2.788(e).
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RULES OF PRACTICE:

STAY PENDING APPEAL

Concerning the stay criteria, the burden of persuasion is on the movant., and
while no one criteria is dispositive, "[t]he most significant factor in deciding
whether to grant a stay request is 'whether the party requesting a stay has shown
that it will be irreparably injured unless a stay is granted:" Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit I), CLI-84-17, 20 NRC 801, 804
(1984) (quoting Westinghouse Electric Corp. (Exports to the Philippines), CLI80-14, 11 NRC 631,662 (1980». See Alabama Power Co. (Joseph M. Farley
Nuclear Plant; Units 1 and 2), CLI-81-27, 14 NRC 795, 797 (l981).

NEPA:

CONSIDERATION OF ALTERNATIVES

Absent a stay, an applicant's expenditures toward development of the proposed site during the appeal process must be taken into account in any required
future analysis comparing a proposed site to alternative sites.

NEPA: CONSIDERATION OF ALTERNATIVES; COST-BENEFIT
ANALYSIS (BALANCE)
RULES OF PRACTICE:

STAY PENDING APPEAL

The Commission has held that absent an applicant's bad faith in its environmental reporting, "the [cost-benefit] analysis on remand should be done on the
basis of the factual predicate existing at the time of the analysis." Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC
503, 532 (1977). Furthermore, "the larger the commitment of resources to one
site, the less likely it is that an alternative site will remain feasible." Florida
Power & Light Co. (St. Lucie Nuclear Power Plant., Unit No.2), ALAB-404, 5
NRC 1185, 1188 (1977). Accordingly, without a stay, a party advocating an alternative site may be irreparably injured if much time and money will be spent
on the proposed site pending appeal. See id. at 1188; Public Service Co. of
Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-437,
6 NRC 630, 634 (1977).

RULES OF PRACTICE:
APPEAL BOARD(S):

STAY PENDING APPEAL

STAY AUTHORITY

Absent a finding of irreparable injury, an Appeal Board may not grant a stay
unless "a reversal of the decision under attack is not merely likely, but a virtual
certainty." Cleveland Electric Illuminating Co. (perry Nuclear Power Plant,
Units 1 and 2), ALAB-820, 22 NRC 743, 746 n.8 (1985). See General Public
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Utilities Nuclear Corp. (Three Mile Island Nuclear Station, Unit 2), ALAB-914,
29 NRC 357, 361 (1989).
RULES OF PRACTICE:

STAY PENDING APPEAL

The mere listing of several grounds for appeal, without more, is insufficient
to establish that the movant is likely to prevail on the merits.
TECHNICAL ISSUES DISCUSSED
Alternate Sites.

APPEARANCES
Neil F. Hartigan, Attorney General, State of Illinois and Douglas J. Rathe,
Chicago, Illinois, for intervenors, the People of the State of Illinois and
the Illinois Department of Nuclear Safety.
Joseph V. Karaganis and James D. Brusslan, Chicago, Illinois, and Robert
D. Greenwalt, West Chicago, Illinois, for the City of West Chicago,
Illinois.
Peter J. Nickles, Richard A. Meserve, and Herbert Estreicher, Washington,
D.C., for the applicant Kerr-McGee Chemical Corporation.
Patricia Jehle for the Nuclear Regulatory Commission staff.

MEMORANDUM
On February 13, 1990, the Licensing Board issued an initial decision authorizing an amendment to the materials license held by Kerr-McGee Chemical
Corporation for its West Chicago Rare Earths Facility.1 That facility is located
on forty-three acres in the midst of a densely populated residential area in the
City of West Chicago in DuPage County, Illinois.:2 The license amendment authorizes Kerr-McGee to dispose of permanently, on twenty-seven acres of the
lSU

LBP·90-9. 31 NRC ISO (1990).

:2 Su

NUREG·0904. Supplement No. 1. ''Supplement to the Fmal Environmental Statement Related to the
Decommissioning of the Rare Earths Facility, West OUcago. Illinois" (April 1989) [hereinafter. SFES) at t·l,

4·23.
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West Chicago site, some 376,400 cubic meters of radioactive thorium mill tailings, associated radioactive uranium 'and radium wastes, and various process
equipment, building rubble, and soils contaminated with these elements.3 The
radioactive wastes are to be piled,above grade to a height of thirty-five feet on
compacted clay soil and covered with an earth, stone, and clay cap that purportedly is designed to provide reasonable assurance of control of radiological
hazards for 1,000 years and, in any event, for at least 200 years!
The People of the State of Illinois and the lllinois Department of Nuclear
Safety (the State) have filed an appeal from the Licensing Board's decision and
seek a stay of the amendment authorization. The City of West Chicago also
has filed a notice of appeal and an application for a stay that incorporates the
State's motion. Both Kerr-McGee and the NRC staff oppose the grant of a
stay. On March 13, 1990, we issued an order denying the stay motions. This
memorandum contains our reasons for that earlier action.'
1. According to the Licensing Board's initial decision, the Lindsay Light
and Chemical Company began producing rare earth compounds and thorium
at the West Chicago facility in 1932. That company continued to operate the
facility until 1958 when it merged with the American Potash and Chemical
Corporation, which ran the plant until 1967. At that time, American Potash
merged with Kerr-McGee, which operated the facility until it was finally
closed in 1973.11 The history of Kerr-McGee's proposals for decommissioning
the West Chicago facility and disposing of the related radioactive wastes and
contamination is long and involved.' It suffices to note that in 1983 the NRC
staff issued a final environmental statement (FES) on Kerr-McGee's proposed
decommissioning and stabilization plan for the facility, which concluded that
temporary onsite storage was the preferred alternative. At the same time, the
agency issued the notice of opportunity for hearing that began this proceeding.'
Thereafter, in '1984 the Licensing Board ruled that the staff must prepare and
circulate a supplement to the FES addressing permanent onsite disposal of

3 LBP-90-9, 31 NRC at 152; SFES at 24 to 2-5, 2-11 to 2-12.
• SFES at 3-3 to 3-7. S" 10 c.F.R. Put 40, Appendix A,II, CriIerim 6.
'Late ycst.c:rday we received the State'. March 23, 1990, pwportcd "withdraWll" of ilIatay motion.. The buis for
the filing is dwlged cUcmnstances resulting fran atate cam and city gt!Ym1ment action that usertcdly prec1udea
Kerr-McOee, at 1eut for the time being, fran taking any further lICIion with regan! to the _
ctispoullite here
at issue..
Because we aheady dc:nicd ill motion a fUll two weeka ago, it is obvioosly too late now for the State to
withdraw ilIatay rcqueat. We alao note that the aty of Weat Chicago baa not joined in the State'. withdrawal. In
any event, this memorandum merely providea the 1eII0111 for an' eulicr action.. In this regard. '"' point oat that
the atate cam and city government action noted in the State'. March 23 filing played 110 role in an'disposition
of the subject atay motion..
II LBP-90-9, 31 NRC at 152.
7 S••, •.,., X,"-McG,. Corp. (Weat Chicago Rare Euths Fac:ili!y), Cll-82-2, 15 NRC 232 (1982), aff'd 6Ub
110.... City ofWm CAica,o Y. NRC, 701 F.2d 632 (7th Gr. 1983).
I Se. 48 Fed. Reg. 26.381 (1983).
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the radioactive mill tailings and other wastes.!' The staff published the final
supplement in 1989, concluding that permanent onsite disposal is the preferred
alternative.10
.
After the staff issued the supplement, the Licensing Board admitted a number
of late-filed contentions proffered by the State that focused on the SFES.u The
Board then granted Kerr-McGee's motion for summary disposition on many of
the State's contentionsP It also granted in part the State's motion for summary
disposition on one issue. imposing a condition upon the license amendment
ultimately authorized.13 With regard to two of the ~emaining issues, the Board
held an evidentiary hearing and eventually resolved them in Kerr-McGee's
favor.14 At the same time, the Board granted Kerr-McGee's motion for summary
disposition on all other outstanding issues.15
2. The Commission's Rules of Practice provide that, in ascertaining whether
a stay pending appeal is warranted. consideration must be given to the following
criteria: (a) whether the moving party has made a strong showing that it is
likely to prevail on the merits; (b) whether the moving party will be irreparably
injured unless a stay is granted; (c) whether granting a stay would harm other
parties; and (d) where the public interest lies. 16 With regard to each of these
questions, the burden of persuasion is on the movant and, while no one factor
is dispositive. "[t]he most significant factor in deciding whether to grant a
stay request is 'whether the party requesting a stay has shown that it will be
irreparably injured unless a stay is granted.' "17
In its motion, the State asserts that it will be irreparably injured if the
status quo is not maintained and Kerr-McGee is allowed to expend resources
developing !he permanent disposal site during the pendency of the State's appeal.
According to the.State, it has challenged the alternative site selection process and
proposed a superior alternative site. It further argues that the State's appeal on
this crucial issue will be rendered a nullity because Kerr-McGee's expenditures
will be taken into consideration in any subsequent site comparison, thereby
forever slanting the cost-benefit analysis to the State's prejudice were we to
agree ultimately that the agency's alternative site selection process and costbenefit analysis are flawed.

9 SIc LBP-84-42, 20 NRC 1296, 1317 & n.45 (1984); LBP-85-3, 21 NRC 244, 251-56 (1985).

10 SFES at 1-18 to 1-20.

11 LBP-89-16, 29 NRC 508 (1989).
12LBP-89-35, 30 NRC 677, 680-703 (1989).
13 14. at 691-92 S66 LBP-90-9, 31 NRC at 195.
14 LBP-90-9, 31 NRC It 165-85.
15 14. It 185-94.
16 10 c.F.R. § 2788(e).
17 Mdropolill1Jl Edisoll Co. (I1uee Mile Island Nuclear Station, Unit I), CLI-84-17, 20 NRC 801, 804 (1984)
(quoting Wutilllloous6 Ekclric Corp. (Exports to the Philippines), CLI·8()'14, 11 NRC 631, 662 (1980». S6C
ALzhama Power Co. (JOIeph M. Farley Nuclear Plant, Units 1 and 2), ell·81·27, 14 NRC 795, 797 (1981).
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The State is correct that expenditures by Kerr-McGee toward development
of the West Chicago disposal site during the appeal process must be taken into
account in any required future analysis of the alternative site question. Indeed,
in comparable circumstances, the Commission has squarely held that, except in
situations where an applicant is guilty of bad faith in its environmental reporting,
"the [cost-benefit] analysis on remand should be done on the basis of the factual
predicate existing at the time of the analysis."18 Therefore, in considering the
claims of irreparable injury to movants purportedly in the shoes of the State
here, we have recognized "that the decision-making process can be prejudiced
by a commitment of resources to a project," because "the larger the commitment
of resources to one site, the less likely it is that an alternative site will remain
feasible."19 Thus, we have indicated that this claim of irreparable injury "must
••• be taken seriously''2O and "can be a strong one," especially "where, as
here, an alternative site contention is being vigorously pursued [and] permitting
construction to go forward could, at least theoretically, alter the outcome.''21
In the circumstances presented by this license amendment proceeding, the
State makes a sound argument that it stands to be irreparably injured by KerrMcGee's construction activities during the appellate process if the status quo is
not maintained. But, at bottom, the State's argument is premised upon KerrMcGee's expenditure of sufficient resources on construction activities over the
next few months so as to affect substantially any future cost-benefit analysis.
Not surprisingly, this subject is not discussed in the State's motion, for it is a
matter uniquely within Kerr-McGee's province. For this reason, and because
the responses of the NRC staff and Kerr-McGee to the stay motions are silent
in this regard, we ordered Kerr-McGee to inform us about its construction plans
for the next six to eight months and its likely expenditures during that period.22
As we understand its response, Kerr-MeGee's activities and expenditures
over the next few months will be quite limited and, for the most part, confined
to site work that would have to be conducted regardless of whether the contaminated soils and sediments involved are ultimately disposed of onsite or at
another location.23 This being so, Kerr-McGee's limited expenditures during the
administrative appeal process cannot reasonably be said to skew the ultimate
cost-benefit analysis, should it need to be revisited. Accordingly, we cannot find

18 Public S.",ic. Co. 01 Nrw Hampsltir. (Seabrook Station. Units 1 and 2). ell·77·S, 5 NRC 503, 532 (1977).

Li,,,,

Pt1WD' &
Co. (SL Lucie Nuclear Power P1ant, Unit No. 2), ALAB-404, S NRC 118S, 1188
(1977).
20 Public
CD. Dll11tlUv1a (MamIe Hill Nuclear Generating Station. Units 1 and 2), ALAB-437, 6 NRC
630, 634 (1977).
21 Sr. Luci., S NRC at 1188.
22 Appeal Board Order (March 9, 1990) (unpublished).
23 Kerr.McOcc'. Respmae to Appeal Board Order (Mardt 12, 1990) at 3-4.
19 FltJrida

's.",ic.
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at this time that the State will be irreparably injured by Kerr-McGee's proposed
expenditure of resources during the pendency of the appeals.
We recognize, of course, that if Kerr-McGee changes its construction plans
and schedule, the State may yet be seriously prejudiced. Thus, we expect KerrMcGee to keep us fully informed during the appellate process of any significant
alterations in its construction plans and schedule and any substantial changes in
its likely expenditures with regard to the disposal site. Similarly, our conclusion
that the State is not irreparably injured is without prejudice to the State's timely
renewal of its stay request if circumstances change because of Kerr-McGee's
actions during the pendency of the State's appeal.24
Absent a finding of irreparable injury, one seeking a stay must show "that a
reversal of the decision under attack is not merely likely, but a virtual certainty.'025
This is so because "[m]ost appeals present at least some close questions[ and,
w]here no threat of irreparable injury is established, both the need for and
the wisdom of our precipitous pronouncement on the merits of the appellant's
claims are doubtful at best.'t26 Here, the State claims the Licensing Board
erred in (1) granting summary disposition on its contentions because there were
material issues of fact in dispute; (2) concluding that onsite disposal would meet
applicable radiological exposure and emission standards; (3) determining that
different standards apply for existing mill tailings sites than for new sites; and
(4) applying the applicable regulatory criteria to the West Chicago site. Other
than simply listing these issues, however, the State does not explain in any
specific or meaningful way why it will likely prevail on the merits of one or
more of these issues.
Admittedly, the limit of ten pages on the length of stay motions under the
Commission's Rules of Practice severely restricts the amount of argument one

24Thc State also makes two o!her claims of Irrepanble injury. First, it asserts !hat !he permanent disposal or !he
wastes at !he West Chiago lite will require moving some of !he mill tailings twice. !hereby resulting in increased
ndiation dosea to !he general public. Even putting to one side !he relatively small doses involved. Keu·McGee
has rqnesented to u, in its March 121iling !hit its construction activities during !he pendency of !he appeals will
involve only clearing and grubbing trees, excavation or contaminated soils It the site perimeter, and excavation of
sedimenta in and around certain waste ponds. Becauae Kerr-McGee', activities during !his period will not involve
moving !he mill tailings, Ihe State', ptedictcd hann will not occur. Next, Ihe State argues !hit in !he SFES
Ihe staff used the wrong basis for calculating the organ dose to the maximally exposed individual for the onsite
disposal option in order to bring Ihat dose wilhin appliable regulstoty ~ents. According to Ihe State, Ihe
staff employed annual dose equivalents, instead or committed SO-year dose equivalents, as it did for o!her dose
projcctiona. Once again, however, Ihe limited amount and kind or site work Kerr-McGee has scheduled during
Ihe period Ihe appeals are pending vitiates Ihe State', c:!sim of irrepanble injury, regardless or !he mc1hod used
to calculate the organ dose at issue. A1!hough Ihe staff and Kerr-McGee bolh contend !hit Ihe State is limply
wtalg in its asaertion, we note !hit Ihe affidavits submitted by Ihe parties as wcI\ as the SFES itself demonstnte
Ihat Ibis issue is not free of doubt. Compar6 SFES at S-43 with id. at S-48, Table SolI &. n.c. In any cvmt, we
expect Ihe parties to address fully aU proceduralaspccts of Ibis issue as well as Ihe merits in Iheir appellate briefs.
2.5 Cln~laIIll Electric IIIumiMtillg Co. (P=y Nuclear Power Plant, Units 1 and 2), ALAB-820, 22 NRC 743, 746
n.S (1985). Su G6MrtJI Public Ulilitiu Nuclear Corp. (Three Mile Islsnd Nuclear Station, Unit 2), ALAB-914,

29 NRC 3S7, 361 (1989).
22 NRC at 746.

26 P~rry.
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can present on such issues.27 But merely listing several grounds for appeal,
without more, is clearly insufficient to establish any level of probability of
success on the merits, much less to show that reversal is a virtual certainty. There
is little doubt that the alleged errors the State identifies could involve significant
and substantial issues. Indeed, several of these issues appear to present important
questions of first impression concerning the interpretation and application of the
Commission's mill tailings regulations.28 Nevertheless, on the basis of its stay
motion, we cannot conclude that the State has made the requisite showing that
it will likely prevail on the merits of its appeal on any of the matters specified.
In light of the foregoing, we need only touch upon the third and fourth criteria
for the granting of relief set forth in 10 C.P.R. § 2.788(e). As the State correctly
argues, we cannot reasonably conclude that either Kerr-McGee or the public at
large would be harmed in any significant way if we were to grant a stay. But
our conclusion in this regard is insufficient to offset the lack of any current
irreparable injury to the State and any showing by the State that it is likely to
prevail on the merits of its appeal. For these reasons, we have denied the State's
and the City's motions for a stay pending appeal from LBP-90-9, 31 NRC 150.
FOR TIIE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

rT

28

S,. 10 c.F.R. § 2.788(b).

S,. 10 c.F.R. Part 40, Appendix A.
270

Cite as 31 NRC 271 (1990)

ALAB-929

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING APPEAL BOARD
Administrative Judges:
Christine N. Kohl, Chairman
Alan S. Rosenthal
Howard A. Wilber

In the Matter of

Docket No. 3O-160SS-5P

ADVANCED MEDICAL SYSTEMS, INC.
(One Factory RoW,
Geneva, OH 44041)

March 30, 1990

The Appeal Board accepts the Licensing Board's referral in LBP-89-11, 29
NRC 306 (1989), and reverses the Board's ruling concerning the applicability
of the Equal Access to Justice Act to materials license suspension proceedings.

RULES OF PRACTICE:
OF RULINGS)

INTERLOCUTORY APPEALS (REFERRAL

Appeal boards are delegated authority to review rulings referred by licensing
boards in proceedings conducted pursuant to 10 C.F.R. Part 2, Subpart O. 10
C.F.R. § 2.785(a), (b)(I).

RULES OF PRACTICE:
OF RULINGS)

INTERLOCUTORY APPEALS (REFERRAL

A licensing board may refer a ruling for interlOCUtOry appellate review when
the board determines that such review "is necessary to prevent detriment to the
public interest or unusual delay or expense." 10 C.F.R. § 2.730(f).
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RULES OF PRACTICE:

INTERLOCUTORY REVIEW

An appeal board is not obliged to accept all referred rulings. See Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-634, 13 NRC 96 (1981).
Rather, this discretionary review is exercised "only where the ruling below
either (1) threaten[s] the party adversely affected by it with immediate and
serious irreparable impact which, as a practical matter, [can]not be alleviated
by a later appeal or (2) affect[s] the basic structure of the proceeding in a
pervasive or unusual manner." Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192
(1977).
RULES OF PRACTICE:
OF RULING)

INTERLOCUTORY APPEALS (REFERRAL

Even though the Marble Hill criteria have not been met, an appeal board
may exercise its discretion and accept a licensing board's referral if the ruling
involves a question oflaw, has generic implications, and has not been previously
addressed on appeal. See, e.g., Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), ALAB-687, 16 NRC 460, 464-65 (1982), rev'd in part on other
grounds, CU-83-19, 17 NRC 1041 (1983). See also Rockwell International
Corp. (Roc1cetdyne Division), ALAB-925, 30 NRC 709, 712 n.l (1989).
EQUAL ACCESS TO JUSTICE ACT:
ADVERSARY ADJUDICATION

INTERPRETATION;

The Equal Access to Justice Act (EAJA) provides that an agency that conducts
an adversary adjudication shall award"attomey's fees to a prevailing party unless
the position of the agency was substantially justified or special circumstances
make an award unjust 5 U.S.C. § 504(a)(I). An "adversary adjudication" as
used in the EAJA is an adjudication under section 554 of the Administrative
Procedure Act (APA) in which the United States is represented by counsel, but
excludes an adjudication for the purpose of establishing or fixing a rate or for
the granting or renewing of a license. 5 U.S.C. § 504(b)(l)(c).
ADMINISTRATIVE PROCEDURE ACT:

HEARINGS

An adjudication under section 554 of the APA is required by statute to
be determined on the record after opportunity for an agency hearing. 5
U.S.C. § 554(a). Sections 554, 556, and 557 of the APA set forth the pro-

cedures that an agency must follow in such a formal, on-the-record hearing. 5
U.S.C. §§ 554, 556-557.
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ATOMIC ENERGY ACT:
LICENSES; HEARINGS

INTERPRETATION; MATERIALS

EQUAL ACCESS TO JUSTICE ACT:

ADVERSARY ADJUDICATION

A materials license suspension proceeding is not an "adversary adjudication"
for the purposes of the EAJA because the Atomic Energy Act does not require
such a hearing to be on the record pursuant to APA section 554.
ADMINISTRATIVE PROCEDURE ACT:

HEARINGS

It is the enabling statute (i.e., the Atomic Energy Act), and not the APA
that determines whether an on-the-record hearing is required. Philadelphia
Newspapers. Inc. v. NRC. 727 F.2d 1195, 1202 (D.C. Cir. 1984). See United
States v. Allegheny-Ludlum Steel Corp .• 406 U.S. 742, 756-57 (1972).

ATOMIC ENERGY ACT:

INTERPRETATION

In any issue of statutory interpretation, "the 'starting point' must be the
language of the statute itself." Lewis v. United States. 445 U.S. 55, 60 (1980)
(quoting Reiter v. Sonotone Corp .• 442 U.S. 330, 337 (1979».
ATOMIC ENERGY ACT:

INTERPRETATION; HEARING

Whether the words "on the record" or "formal" hearing appear in a statute
is not controlling on the issue of whether an APA section 554 hearing is
required. See United Statesv. Florida East Coast Ry.• 410U.S. 224, 238 (1973);
Allegheny-Ludlum. 406 U.S. at 757; Seacoast Anti-Pollution League v. Costle.
572 F.2d 872, 876 (1st Cir. 1978), cert. denied. 439 U.S. 824 (1978); Marathon
Oil Co. v. EPA. 564 F.2d 1253, 1263 (9th Cir. 1977). But "in the absence of
these magic words ••. Congress must clearly indicate its intent to trigger the
formal, on-the-record hearing provisions of the APA." City of West Chicago
v. NRC. 701 F.2d 632. 641 (7th Cir. 1980), afJ'g Kerr-McGee Corp. (West
Chicago Rare Earths Facility), CLI-82-2, 15 NRC 232 (1982).
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ATOMIC ENERGY ACT:
LICENSES; HEARINGS
RULES OF PRACTICE:
LICENSES)

INTERPRETATION; MATERIALS
HEARING REQUIREMENT (MATERIALS

rrbere is no statutory requirement for formal hearings in proceedings involving the grant or amendment of a materials license. Kerr-McGee. 15 NRC at
252.

ATOMIC ENERGY ACT:
LICENSES; HEARINGS

INTERPRETATION; OPERATING

There is a longstanding assumption concerning reactor operating license and
construction permit cases that the Atomic Energy Act requires on-the-record
hearings. See Union of Concerned Scientists v. NRC. 735 F.2d 1437, 1444 n.12
(D.C. Cir. 1984), cert. denied. 469 U.S. 1132 (1985).

ATOMIC ENERGY ACT:

INTERPRETATION

Section 181 of the Atomic Energy Act directs that "[t]he provisions of [the
Administrative Procedure Act] shall apply to all agency action taken under this
chapter," except where classified information is involved. 42 U.S.C. § 2231.
This section alone, however, does not dictate the observance of any particular
APA procedures. Kerr-McGee, 15 NRC at 247 n.13; West Chicago, 701 F.2d
at 642 & n.8.

ATOMIC ENERGY ACT: LICENSE REVOCATIONS AND
SUSPENSIONS; HEARINGS
Section 186b of the Atomic Energy Act does not require a formal APA,
on-the-record hearing for license revocation or suspension actions; rather, it
mandates that the provisions of section 558(c) of the APA be followed. 42
U.S.C. §2236(b).

ADMINISTRATIVE PROCEDURE ACT:
AND SUSPENSIONS

LICENSE REVOCATIONS

Section 558(c) of the APA provides that (except in cases of willfulness
or those in which the public health, interest, or safety requires otherwise) a
licensee must be given written notice of a proposed withdrawal, suspension,
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revocation, or annulment of a license and an opportunity to demonstrate or
achieve compliance with all lawful requirements. 5 U.S.C. § 558(c).
ADMINISTRATIVE PROCEDURE ACT:
AND SUSPENSIONS; HEARINGS

LICENSE REVOCATIONS

Section 558(c) of the APA does not require or contemplate a section 554
hearing for license suspension or revocation actions. Gallagher &: Ascher
Co. v. Simon, 687 F.2d 1067, 1074 (7th Cir. 1982):
RULES OF PRACTICE:
SUSPENSIONS)

HEARING REQUIREMENT (LICENSE

The NRC has uniformly provided an opportunity for on-the-record hearings
in license suspension proceedings. See 10 C.F.R. §§ 2.202, 2.700.
RULES OF PRACTICE:

MATERIALS LICENSES; HEARINGS

The Commission's Rules of Practice provide for informal bearings in pr0ceedings involving materials licenses, except for those concerned with enforcement actions, which stilI require formal adjudication under 10 C.F.R. §§ 2.700, et
seq. 54 Fed. Reg. 8269, 8270, 8276 (1989) (to be codified at 10 C.F.R. §2.1201).
EQUAL A<;CESS TO JUSTICE ACT:

INTERPRETATION

Longstanding agency practice cannot supply the stabItory requirement for a
hearing of the formality specifically required by the EAJA. See West Chicago,
701 F.2d at 642. Cf. Railroad Commission o/Texas v. United States, 765 F.2d
221, 227-28 (D.C. Cir. 1985) (even if a proceeding is adjudicatory in nature,
section 554 is applicable only if the enabling statute mandates a formal hearing).
EQUAL ACCESS TO JUSTICE ACT:
OF SOVEREIGN IMMUNITY

INTERPRETATION; WAIVER

As a waiver of sovereign immunity, the BAJA must be strictly construed.
See St. Louis Fuel and Supply Co. v. FERC. 890 F.2d 446 (D.C. Cir. 1989);
Owens v. Broc1c. 860 F.2d 1363, 1366 (6th Cir. 1988); Smedberg Machine &:
Tool. Inc. v. D01lQV(ln. 730 F.2d 1089 (7th Cir. 1984).
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SOVEREIGN IMMUNITY:

WAIVER

Waivers of sovereign immunity must be strictly construed. Action on Smoking
and Health v. CAB, 724 F.2d 211, 225 (D.C. Cir. 1984).

EQUAL ACCESS TO JUSTICE ACT:

INTERPRETATION

Despite the fact that, although not required by statute, an agency may
voluntarily conduct formal on-the-record hearings like those described in section
554 of the APA, the EAJA does not apply to such proceedings and may not
serve as the basis for an award of attorney's fees. St. Louis Fuel, 890 F.2d at
447-51; Owens, 860 F.2d at 1366-67; Smedberg, 730 F.2d at 1092-93. Contra
Escobar Ruiz v.INS, 838 F.2d 1020, 1023-30 (9th Cir. 1988) (en banc).

APPEARANCES
Janet G. Aldrich, Silver Spring, Maryland, and Sherry J. Stein, Geneva, Ohio,
for licensee Advanced Medical Systems, Inc.
Colleen P. Woodhead for the Nuclear Regulatory Commission Staff.

DECISION
This enforcement proceeding involves the NRC staff's October 1986 suspension of the byproduct material license held by Advanced Medical Systems,
Inc. (AMS). See 51 Fed. Reg. 37,674 (1986).1 As pertinent here, AMS denied
the violations of NRC regulatory requirements specified by the staff, and it
requested the hearing offered in the license suspension order. The Commission then issued a notice of hearing to be conducted pursuant to the procedures
for formal adjudications set forth in the Commission's Rules of Practice, 10
CF.R. §§ 2.700, et seq. 51 Fed. Reg. 43,790 (1986). After reviewing certain
proposed actions by AMS, however. the staff agreed to lift the license suspension, subject to several specified conditions to which AMS agreed. The AMS
license was also amended so as to address the original alleged violations. In
December 1987. the staff formally rescinded its suspension order. See Letter

1 Under this licmse, AMS is authorized to install and service radiography and teletherapy units used for medical
diagnosis and treatment. The staff's suspension order charges. among other things, that AMS employees were
cfuectcd to perform maintenance worlt on teletherapy equipment despite their lack of NRC authorization and
~ training. Su geMral1y 10 C.F.R Part 30.
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from A. Bert Davis, NRC Regional Administrator, to S.S. Stein (December 3,
1987).
Following a prehearing conference before the Licensing Board, AMS filed a
motion for attorney's fees and expenses. Although the case had not yet gone to
hearing, AMS argued that the staff's December 1987 rescission of the suspension
order was the relief it sought through its initial hearing request Thus viewing
itself as a ''prevailing party," AMS claimed it is entitled to attorney's fees under
the Equal Access to Justice Act (EAJA), as amended, 5 U.S.C. § 504. The
staff disagreed, arguing that any relief from the suspension order was obtained
outside the hearing process, thereby disqualifying AMS for a fee award under
the EAJA.
The Licensing Board essentia1ly rejected both positions. It also concluded
that litigable issues remain and thus deferred its ruling as to whether AMS is
yet a prevailing party entitled to fees. LBP-89-11, 29 NRC 306, 311 (1989).
The Board, however, went on to raise "a more fundamental question than that
of attorney's fees in this case. Are attorney's fees under the EAJA available
to a 'prevailing party' in any Commission proceeding?" Ibid. (emphases in
original).
The focus of the Board's attention was appropriations legislation that prohibits the Commission from paying the expenses of "parties intervening" in the
agency's "regulatory or adjudicatory proceedings." See, e.g., Energy and Water Development Appropriations Act of 1989, Pub. L. No. 100-371, § 502, 102
Stat. 857 (1988). As the Board pointed out, "[tJhis restriction has been interpreted to encompass any awards under the EAJA. See Matter of Availability of
Fundsfor Payment of Intervenor Attorney Fees-Nuclear Regulatory Commission, 62 Compo Gen. 692 (1983) (B-208637): Business & Professional People
for the Public Interest V. NRC, 793 F.2d 1366 (D.C. Cir. 1986)." LBP-89-11, 29
NRC at 312. The Board, however, concluded that this restriction applies only
to intervenors, and that "the EAJA continues to authorize, in appropriate circumstances, fees and expenses to licensees who, as petitioners, challenge NRC
enforcement actions." Ibid. (emphasis in original). The Board stressed that intervenors in Commission proceedings appear voluntarily, whereas a licensee that
is subject to an NRC enforcement action must choose between defending itself
through the hearing process or submit to the staff's order. According to the
Board, its decision "furthers [the] remedial purpose" of the EAJA by allowing
recovery of attorney's fees by small businesses that might otherwise be deterred
by limited resources from seeking vindication of their rights. Ibid.
The Licensing Board noted that the Commission has not yet adopted any
regulations concerning requests for fees under the EAJA. and that its ruling thus
raised a question of first impression. The Board also stated that "waiting for the
possible receipt of an application for attorney's fees at the end of this proceeding
would result in unnecessary delay, to the detriment of the Licensee and perhaps
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the public fisc." Id. at 311 n.9. Consequently, the Board referred its ruling
directly to the Commission for review, pursuant to 10 C.F.R. § 2.730(f). Id. at
311 n.9, 317-18. Under the Commission's Rules of Practice, however, appeal
boards are delegated authority to review licensing board rulings like that here at
issue. 10 C.F.R. § 2.785(a), (b)(I). See also 51 Fed. Reg. 43,790; Appeal Panel
Chairman Memorandum and Order (March 21, 1989) (unpublished). Pursuant
to that authority and because the particular EAJA issue raised and addressed by
the Licensing Board had not been briefed below, we requested AMS and the
staff to file briefs on that subject with us. Both parties have done so, and both
urge affirmance of the Licensing Board's interlocutory ruling.
As explained below, we accept the Licensing Board's referral, but reverse
its ruling and conclude that the EAJA does not apply to NRC enforcement
adjudications involving the suspension of a materials license.

I.
Neither AMS nor the staff briefed the issue whether it is an appropriate
exercise of our discretion to accept the Licensing Board's referral and to review
its BAJA ruling. Yet this is clearly the threshold question that must be addressed
before proceeding, if at all, to the merits. Under 10 C.F.R. § 2.730(f), a
licensing board may refer a ruling for interlocutory appellate review when the
board determines that such review "is necessary to prevent detriment to the
public interest or unusual delay or expense." That provision, however, "does
not oblige us to accept all referred rulings." Consumers Power Co. (Midland
Plant, Units 1 and 2), ALAB-634, 13 NRC 96, 98 (1981). In general, we
undertalce this discretionary interlocutory review "only where the ruling below
either (1) threaten[s] the party adversely affected by it with immediate·and
serious irreparable impact which, as a practical matter, [can]not be alleviated
by a later appeal or (2) affect[s] the basic structure of the proceeding in a
pervasive or unusual manner." Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192
(1977).2
It is apparent here that the Licensing Board's ruling satisfies neither of the
Marble Hill criteria. Notwithstanding its support for the Board's decision, the

staff is the party adversely affected by the referred ruling, but that adverse effect
is neither immediate nor irreparable; rather, it is only speculative at this early
stage of the proceeding. As for a ·'pervasive or unusual" effect on the ··basic
2 These lame aiIeria an: Ipp1ied to • party'l request fer inIerlocutory teView Co IXIIII:rUted wiIh • lic:cming
houd'i Idcaal) via • peIitian fer "di:ec:ted =tification" and to those rue instances wben _ ouncI..u cIi=t
=tificatim of an issue. &. 10 c.F.R. 112.718(i). 2.785(1))(1); Public Smic. Ekctric GNl G;u Co. (Salem
Nodear ~ting Slatiat, Unix 1), ALAB·588, 11 NRC 533,536 (1980).

278

structure of the proceeding," it is difficult to see how a ruling on a question
of law concerning attorney's fees, which are not awarded until the conclusion.
of a case, "fundamentally alters the very shape of the ongoing adjudication."
Cleveland Electric Illuminating Co. (perry Nuclear Power Plant, Units 1 and 2),
ALAB-675, 15 NRC lIDS, 1113 (1982).
There have nonetheless been a few instances in which we have exercised
our discretion and reviewed interlocutory licensing board rulings when the
alternative Marble Hill criteria have not been met. For example, in Duke Power
Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460 (1982),
rev'd in part on other grounds, CLI-83-19, 17 NRC 1041 (l983). we accepted
the Licensing Board's referral of a ruling interpreting the Commission's Rules of
Practice. In doing so, we stressed that the referred ruling involved a question of
law, had generic implications, and had not been previously addressed on appeal.
Id. at 464-65. See also Rockwell International Corp. (Rocketdyne Division).
ALAB-925, 30 NRC 7('1), 712 n.l (l989).
The Licensing Board ruling now before us likewise involves solely a question
of law and has not been previously addressed on appeal. It also has generic
implications: the Commission has not yet adopted any final rules implementing
the EAJA, but there are a number of similar enforcement adjudications now
pending in which the same attorney's fees issue could potentially arise.3 In
these circumstances, our acceptance of the Licensing Board's referral is amply
justified and fully consistent with appeal board precedent
II.

Our inquiry necessarily must begin by examining the pertinent statutory
provisions. The EAJA states:
An agency that conducts an adversary adjudication shall award, to a prevailing party other
than the United States, fccs and other expenses incurred by that party in camection with
that proceeding, unless the adjudicative officer of the agency finds that the position of the
agency was substantially justified or that special circumstances make an award unjust.

5 U.S.C. § 504(a)(I) (emphasis added). As pertinent here, an "adversary
adjudication" is defined as "an adjudication under section 554 of this title in
which the position of the United States is represented by counselor otherwise,
but excludes an adjudication for the purpose of establishing or fixing a rate or
for the purpose of granting or renewing a license." 5 U.S.C. § S04{b)(I)(C)

3 In fact, relying on the Licensing Board', ruling here at issue, another Licensing Board has IUggested in its
initial decision that the licensee befon: it is entitled to recover fees under the BAJA. s•• Wr/VIgl.r Laboratoria.
LBP·89-39, 30 NRC 746, 7610.18 (1989), app.alp.NliIIg.
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(emphasis added). An "adjudication under section 554" of the Administrative
Procedure Act (APA) is "required by statute to be determined on the record
after opportunity for an agency hearing." 5 U.S.C. § 554(a) (emphasis added).4
This section, in conjunction with sections 556 and 557, sets forth the procedures
that an agency must follow in a formal, on-the-record, APA hearing, such as the
provision of notice and opportunity for hearing. Other matters addressed by the
APA include the prohibition of ex parte communications, the administering of
oaths, the burden of proof, the submission of omlor documentary evidence, the
right of cross-examination, and the necessary components of a hearing record
and agency decision. 5 U .S.C. §§ 554, 556-557.
Congress passed the EAJA in 1980 to eliminate any possible economic deterrents that may prevent individuals from challenging unreasonable government
action. H.R. Rep. No. 1418, 96th Cong., 2d Sess. 5·6, reprinted in 1980
U.S. Code Congo & Admin. News 4984 [hereinafter, 1980 Report]. The EAJA
was originally implemented for a three-year trial period, and in 1984 "sunset"
provisions automatically repealed its most significant sections, including that
authorizing awards in administrative actions. Pub. L. No. 96-481, § 203(c), 94
Stat. 2325 (1980). Congress, however, reauthorized and amended the EAJA in
1985, making it permanent. Pub. L. No. 99-80, 99 Stat. 183 (1985).5 Once again
it expressed a desire to reduce "the disparitY in resources between individuals,
small businesses, and other organizations with limited resources and the Federal
Government." H.R. Rep. No. 120, 99th Cong., 1st Sess., pL I, at 4, reprinted
in 1985 U.S. Code Congo & Admin. News 132, 133 [hereinafter, 1985 Report].
The 1985 reauthorization may be viewed as extending the EAJA into certain
areas not encompassed by the 1980 legislation, thus making it easier for private
litigants to recover attorneys' fees from the United States. For example,
Congress clarified that the government may be liable for fees not only for taking
an unjustified litigation position, but also for an unjustified government action
that formed the basis of the litigation. See id. at 137. Certain experimental
Social Security cases, in which the Secretary of Health and Human Services may
be represented before an administrative law judge, were included as "adversarial
adjudications" and, thus, are subject to the EAJA./d. at 138-39. In addition, the
1985 amendments explicitly expanded EAJA covemge to include decisions by
boards of contract appeals, eVj!n though those proceedings would not ordinarily
be considered "adjudications" as defined by section 554 of the APA. See 5
U.S.C. § 504(b)(I)(C)(ii). Moreover, the 1985 reauthorization of the EAJA
again manifests congressional intent to ensure that the fundamental purpose of

4 The EAJA also ineotparatcs the definitions found in -uon SS1 of the APA. S U.S.c. • S04(b)(2).
5 The EAJA also provides for fee awuds for prevailing parties who challenge agency action in judicial
proceedings. 28 U.S.c. .2412(d). That EAJA provision. however, has no application to the issue before us.
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the Act be fulfilled - i.e., that private litigants be afforded an opportunity to
recover fees, where applicable. See generally 1985 Report at 132-51.
Despite the expansion of EAJA coverage in 1985 and its underlying purpose,
however, Congress has never intended the EAJA to have unlimited applicability.
This concern is highlighted in the legislative history by a statement that an award
of attorney's fees in an administrative hearing
covers only adversary adjudications under 554 of title 5 and not rulemaking or other
administrative prOceedings. In part, the decision to award fees only in adversary adjudications
reflects a desire to narrow the scope of the bill in order to make its costs acceptable. It also
reflects a desire to limit the award of fees to situations where participants have a concrete
interest at stake but nevertheless may be deterred from asserting or defending that interest
because of the time and expense involved in pursuing administrative remedies.

1980 Report at 4993 (emphasis added).
The EAJA requires each agency to adopt rules "establish[ing] uniform
procedures for the submission and consideration" of requests for fees under
the statute. 5 U.S.C. § 504(c)(I). Thus, in 1981 the Commission published
proposed EAJA rules. 46 Fed. Reg. 53,189 (1981).6 While they have not yet
been finalized, it is instructive to examine the text of the proposed regulations.
The proposed rule states (in section 2.1(00): "Proceedings to grant or renew
licenses are excluded by the [EAJA], but proceedings to mOdify, suspend, or
revoke a license are covered if they are otherwise adversary adjudications within
the meaning of the [EAJA]." [d. at 53,192.
Thus, given the Commission's proposed regulations, as well as the purpose
of the EAJA, upon initial examination this case appears to be precisely the
type of proceeding to which Congress intended the EAJA to apply. First, this
case involves the staff's order suspending AMS's license. See supra pp. 27677. Second, this enforcement proceeding is an adversary adjudication, as that
term is commonly understood, conducted pursuant to the Commission's formal,
"APA-llke" Rules of Practice. Compare 10 C.P.R. §§ 2.700, et seq. with 5
U.S.C. §§ 554, 556-557. The Licensing Board's implicit assumption that the
EAJA is applicable to this proceeding, as well as its corresponding focus on the
issue of whether a party like AMS may recover its expenses from public funds
in light of the restrictions in the NRC's appropriations legislation, is therefore
understandable. See LBP-89-11, 29 NRC at 311-12.
But upon closer scrutiny, it is apparent that the Licensing Board too readily
assumed an affirmative answer to the threshold question of whether this is an

6 As proposed. the rules would have been codified at 10 C.F.R Part 2. Subpart I. Last year. however. the
Commission promu1gated other. unrelated rules that are to be codified in Subpart I. Su 54 Fed. Reg. 14.925-55
(1989).
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"adversary adjudication" as that term is used in the EAJA.7 As the Commission's
proposed regulation (in section 2.1000) states, the EAJA is applicable to license
suspension proceedings "if they are otherwise adversary adjudications within the
meaning of the lEAJA]." 46 Fed. Reg. at 53,192 (emphases added). In other
words, because the EAJA is applicable to APA section 554 adjudications, the real
issue that must first be addressed - before any consideration is given to whether
a party like AMS can properly be paid with NRC funds - is whether a materials
license suspension proceeding is "required by statute to be determined on the
record after opportunity for an agency hearing." 5 U.S.C. § 554(a) (emphasis
added).
We conclude that a materials license suspension proceeding is not an "adversary adjudication" for purposes of the EAJA because the Atomic Energy Act of
1954, as amended, does not require such a hearing to be on the record pursuant
to APA section 554. Although these enforcement proceedings are uniformly
trial-type adjudications akin to those conducted under section 554 of the APA,
the Atomic Energy Act does not require that they be such. Further, pertinent
authorities convince us that, even though the NRC has chosen to conduct such
proceedings as on-the-record hearings, the EAJA is nevertheless inapplicable.
To conclude otherwise would amount to an unauthorized waiver of sovereign
immunity.
A. At the outset, we note that it is the enabling statute (i.e., the Atomic
Energy Act), and not the APA that determines whether an on-the-record hearing
is required. Philadelphia Newspapers. Inc. v. NRC. 727 F.2d 1195, 1202
(D.C. Cir. 1984). See United States v. Allegheny-Ludlum Steel Corp .• 406
U.S. 742, 756-57 (1972). Thus, the pivotal issue here is whether the Atomic
Energy Act requires that hearings involving materials license suspensions be
conducted on the record, as formal APA hearings.
In examining the Atomic Energy Act, as with any issue of statutory interpretation, "the 'starting point' must be the language of the statute itself." Lewis
v. United States. 445 U.S. 55, 60 (1980) (quoting Reiter v. Sonotone Corp.• 442
U.S. 330, 337 (1979». The relevant language is found in the first sentence of
section 189a(I), which states:
In any proceeding under this chapter. for the granting, suspending, revoking, or amending
of any lioense or construction permit,. • • the Commission shall grant • hearing upon the
request of any person whose interest may be affected by Ihe proceeding, and shall admit any
such person as a pany to such proceeding.

7 The NRC suff, RCmingty cantnry to its own interest, likewise made lite WIle incom:c:t assumption. S~C NRC
StaffBricf (Aprll2S, 1989). AMS, u well, did not address !his issue. ~. AMS Brief (April 20, 1989).
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42 U.S.C. § 2239(a)(1) (emphasis added). The second sentence of this section
provides that, regardless of whether an interested party requests a hearing,
the Commission shall hold one in connection with certain construction permit
applications. Ibid.
While the statute mandates a hearing, it is ambiguous as to the sort of hearing
that is required. See Philadelphia Newspapers, 727 F.2d at 1202-03. The fact
that the words "on the record" or "formal" hearing do not appear in the statute,
is not, in and of itself, controlling. See United States v. Florida East Coast
Ry., 410 U.S. 224, 238 (1973); Allegheny-Ludlum, .406 U.S. at 757; Seacoast
Anti-Pollution League v. Costle, 572 F.2d 872,876 (1st Cir. 1978), cert. denied,
439 U.S. 824 (1978); Marathon Oil Co. v. EPA, 564 F.2d 1253, 1263 (9th
Cir. 1977). But "in the absence of these magic words ..• Congress must
clearly indicate its intent to trigger the formal, on-the-record hearing provisions
of the APA." City of West Chicago v. NRC, 701 F.2d 632,641 (7th Cir. 1983),
afJ'g Kerr-McGee Corp. (West Chicago Rare Earths Facility), CLI-82-2, 15
NRC 232 (1982).' Thus, the legislative history of the Atomic Energy Act must
be examined to determine what type of hearing Congress intended to provide.
See, e.g., Independent BanJcers Association v. Board of Governors, 516 F.2d
1206, 1213-14 (D.C. Cir. 1975). See generally Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837 (1984).
The Commission has characterized the legislative history on what type of
hearing is required by section 189a(I), particularly concerning materials licenses,
as "unilluminating." Kerr-McGee, 15 NRC at 247. See West Chicago, 701 F.2d
at 642. Both the Commission in its Kerr-McGee decision and the court on appeal
in West Chicago thoroughly canvassed the legislative history of section 189a(l)
from 1954, when it was added to the Atomic Energy Act, to subsequently
proposed and enacted amendments. See Kerr-McGee, 15 NRC at 247-52; West
Chicago, 701 F.2d at 641-45. We need not rehearse that history here. Suffice it
to say that, on the basis of that history, the Commission concluded that, when
Congress adopted section 189a in 1954, it did not intend "to require section
554 hearings for every single licensing case." Kerr-McGee, 15 NRC at 252
(emphasis added). The Commission thus found no statutory requirement for
formal hearings in materials licensing cases. The court appears to go even
'Interestingly, in section 234A of the Atomic Energy Act, enacted IUbscqucnt to section 189a(I). Congress
unequivocally expressed its intent that the Secretuy of Energy assess c:c:rtain civil penalties "by order. after a
determination of violation has been made on the record after an opportunity for an agency hearing pursuant to
section 554 of Title 5 before an administrative law judge appointed under lection 3105 of luch TItle 5." 42
U.S.c. § 22821(c)(2)(A). Although we need nClt decide in this cae whether the Atomic Energy Act ll'qUires
the NRC'I civil penalty proc:cedings to be fonnal, on-the-record hearings under APA lection 554, it is useful
to compare the pcrtinc:nt statutory provision with that concerning the Department of Energy discussed above.
Section 234b of the Atomic Energy Act, 42 U.S.c. § 2282(b), ll'qUires the Commission to provide notice to a
person IUbject to the imposition of • civil penalty and Nan opportunity to show in writing ••• wby such penalty
should not be imposed." S~cantly, this provision does nClt mention any ~Clring," on-the-record or otherwise,
nor does it refer to section 5S4 of the APA.

283

further: "there is no evidence that Congress intended to require formal hearings
for all Section 189(a) activities." West Chicago, 701 F.2d at 645 (emphases
added).
To be sure, neither the Commission nor the court directly addressed the
issue before us here - namely, whether section 189a{l) requires an on-therecord hearing in connection with a materials license suspension. Review of the
legislative history, however, does disclose a few references to the enforcement
activities of the Atomic Energy Commission (AEC), the NRC's predecessor.
For example, the staff of the Joint Committee on Atomic Energy stated that,
"[i]n cases involving license suspension or revocation, where the AEC's staff
is cast in an accusatory role, the precautions prescribed by the Administrative
Procedure Act should be carefully observed." 1 Staff of Joint Committee on
Atomic Energy, 87th Cong., 1st Sess., Improving the AEC Regulatory Process
72 (Joint Comm. Print 1961). The Joint Committee itself stated: "Without
question, more formal procedures are required in contested cases, especially
those involving compliance." S. Rep. No. 1677, 87th Cong., 2d Sess., reprinted
in 1962 U.S. Code Congo & Admin. News 2207, 2213. But as the Commission
stressed in Kerr-McGee, 15 NRC at 247-48, the overwhelming concern of
Congress regarding the section 189a hearing provision was with reactor licensing
and safety issues, not activities conducted under materials licenses. Thus, the
few passing references in the legislative history to enforcement actions cannot
reasonably support an inference that Congress affirmatively intended in section
189a(l) to require a formal on-the-record hearing under the APA for a challenge
to a materials license suspension.
Other case law is consistent with the West Chicago and Kerr-McGee interpretation that all hearings under section 189a need not be formal. Even as to
reactor operating license and construction permit cases, where there is a longstanding assumption that the Atomic Energy Act requires on-the-record hearings,9 there has never been a definitive holding to that effect For example, in
dictum in a case involving review of a portion of the Commission's emergency
planning rules for reactors, the United States Court of Appeals for the District of
Columbia Circuit stated that, "[a]lthough section 189(a)'s hearing provision lacks
the magic words 'on the record,' there is much to suggest that the [APA's] 'on
the record' procedures ••• apply." Union of Concerned Scientists V. NRC, 735
F.2d 1437, 1444 n.12 (D.C. Gir. 1984) (citing dictum in Porter County Chapter
of the Izaak Walton League of America, Inc. V. NRC, 606 F.2d 1363, 1368 n.12
(D.C. Cir. 1979», cert. denied, 469 U.S. 1132 (1985). The court added that
"licensing is adjudication, and when a statute calls for a hearing in an adjudi-

9 See SECY.ll.169 (Mm:h 17, 1981) at 3-4, cited by the Commission with &a:ming approval in the Supp1cmmtuy Infonnltion accompanying its proposed BAJA rules, 46 Fed. Reg. at S3,190. See abo War Claicago, 701
F.2d at 642-43.
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cation the hearing is presumptively governed by 'on the record' procedures."
Ibid. (citing Costle, 572 F.2d at 876-77). While suggesting that the outcome
of Union of Concerned Scientists would remain unchanged, however, a more
recent decision of the same court now rejects the presumption that a statutory
"hearing" requirement compels an agency to undertake a formal, on-the-record
proceeding. Chemical Waste Management. Inc. v. EPA, 873 F.2d 1477, 1482
(D.C. Cir. 1989). Cf. San Luis Obispo Mothers for Peace v. NRC, 751 F.2d
1287, 1316 (D.C. Cir. 1984) (hearing in reopened reactor operating license proceeding "was more comprehensive and entailed greater procedural protections
than would have been required under section 189(a)" for an operating license
term-extension amendment), aff'd. 789 F.2d 26 (en banc). cert. denied, 479
U.S. 923 (1986).
Thus, although section 189a(l) of the Atomic Energy Act requires a "hearing"
for a variety of license-related activities, the type of hearing required is not
necessarily the same in all cases. Irrespective of what may be required for
proceedings involving reactor licenses, the Commission (in Kerr-McGee) and
the court (in West Chicago) have unequivocally held that section 189a does not
require an on-the-record, APA section 554 hearing for proceedings involving
the grant or amendment of a materials license. But, as earlier noted, neither has
squarely spoken on what type of hearing section 189a(l) mandates vis-a-vis a
materials license suspension proceeding, such as that now before us. Given the
legislative history and case law, however, it is not unreasonable to infer that, if
section 189a(l) does not require a formal hearing for the grant or amendment of
a materials license. it likewise does not require on-the-record procedures for a
materials license suspension. Hence, if an APA section 554 hearing is statutorily
mandated for such a proceeding, that requirement must be found elsewhere in
the Atomic Energy Act.
Section 181 of that Act directs that "[t]he provisions of [the Administrative
Procedure Act] shall apply to all agency action taken under this chapter," except
where classified information is involved. 42 U.S.C. §2231. On its face, this
suggests that any hearings required by the Atomic Energy Act, such as those
in section 189a(I), must be held in accordance with APA section 554 hearing
procedures. The Commission, however, has rejected such an interpretation,
with the apparent approval of the Seventh Circuit. Kerr-McGee. 15 NRC at 247
n.13; West Chicago, 701 F.2d at 642 & n.8. Simply stated, according to the
Commission, section 181 alone does not dictate the observance of any particular
APA procedures.
Section 186 of the Atomic Energy Act governs license revocations. It contains an explicit reference to the APA, but not section 554. Rather, section
186b states: "The Commission shall follow the provisions of section 9(b) of
the Administrative Procedure Act in revoking any license." 42 U.S.C. § 2236(b).
Original section 9(b) of the APA is now codified as 5 U.S.C. § 558(c). Com-
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pare Pub. L. No. 404, ch. 324, §9(b), 60 Stat 237, 242 (1946) with 5
U.S.C. § 558(c).10
Section 558(c) of the APA consists of three discrete sentences, the first and
third of which are not applicable here. n Although the first sentence refers to
the on-the-record procedures set forth in sections 556 and 557 of the APA,
it pertains to license application proceedings for which a section 554 hearing
is otherwise required. See Attorney General's Manual on the Administrative
Procedure Act (1947) at 89-90 [hereinafter, A.G. Manual]. The third sentence
refers to license renewals and precludes expiration of a license where a renewal
application is timely filed The second sentence of section 558(c) addresses
license suspension and revocation actions and, thus, is directly relevant here.
n mandates that (except in cases of willfulness or when the public health,
interest, or safety requires otherwise), prior to a license withdrawal, suspension,
revocation, or annulment, a licensee be given written notice of the proposed
action and an "opportunity to demonstrate or achieye compliance with all lawful
requirements." 5 U.S.C. § 558(c).
Significantly, this portion of section 558(c) does not require or contemplate
a section 554 hearing. As the court held in Gallagher & Ascher Co. v. Simon,
687 F.2d 1067, 1074 (7th Cir. 1982), section 558(c)
does not mandate any sort of hearing, let alone the trial-type hearing descnDed in [APAJ
sections 556 and SS7. The legislative histOty of the section eonfinns this literal interpretation
and demonstrates that the sole purpose of the second sentence was to provide a licensee
threatened with the tennination of its license an opportunity to oonect its transgressions
before actual suspension or revocation of its license resulted. * * * [I1he special treatment
accorded licensees was not intended to trigger a right to an adjudicatory hearing meeting the
requirements of sections 556 and 557. * • * [S]ection 558(c) does not itself create a right
to a full adjudicatOty hearing. • • but simply imposes separate procedural requirements

10 For our pwposes here, we assume, without deciding. that a license luspensim is subsumed within a license
revocatim. Thus, if a formal hearing is found nlll to be required for the more serious regulatory action of a license
revocation, it can scarcely be required for a license suspension. In this regml, it is also worth noting that section
SS8(c) of the APA applies to a license ""withdrawal, 1USp6Mofl, revocation, or 1II1IIl1ment." 5 u.s.c, §SS8(c)
(emphasis added).
11 Section SS8(c) provides, ill fofo:
When application is made for a license required by law, the agency, with due regard for the rights and
privileges of all the interested partiea or adveDe1y affected persons and within a reumable time, .halllCt
and complete proceedings required to be conducted in accordance with sections 556 and SS7 of this title
or other proceedings required by law and shall make its decision. Except in cases of willfulneas or those
in which public health, interest, or ..rety requires otherwise, the withdrawal, IUSpcnsim, revocation, or
annulment of a license is lawful only if, before the institution of agency proceedings therefor, the licensee
has been given (1) notice by the agency in writing of the facts or conduct which may warrant the action; and
(2) opportunity to demonstrate or achieve canpllance with all lawful requirements.
When !he licensee hu made timely and ruflicient application for a renewal or a new license in accordance
with agency lUies, a license with reference to an activity of a continuing nature docs nlll expire until the
application has been finally determined by the agency.
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in addition to those procedures that may otherwise be required under section 554(a) of the
APA.

See A.G. Manual at 89-91.
In Porter County. however, the court stated that the reference to APA section
558(c) in section 186 of the Atomic Energy Act "makes the formal adjudication
procedures of the [APA] applicable to any revocation proceeding." 606 F.2d
at 1368 & n.12. But Gallagher &: Ascher persuasively criticizes this dictum as
"brief' and supported with "no judicial authority or legislative history." 687
F.2d at 1073-74. Indeed, it is evident that, in Porter County. 606 F.2d at 1368
n.12, the court mistakenly read the reference to APA on-the-record procedures
in the first sentence of section 558(c) as pertinent to the wholly separate second
sentence governing license suspensions and revocations. See supra p. 286. See
also 2 K. Davis, Administrative Law Treatise § 12:10, at 450 (2d ed. 1979).
Thus, we conclude that section 186b of the Atomic Energy Act also does not
require formal, on-the-record, APA section 554 hearings for license suspension
proceedings.
Despite this apparent lack of a statutory mandate compelling formal APA
hearings in license suspension proceedings, the Atomic Energy Act, of course,
does not preclude them. Accordingly, the NRC has uniformly provided an
opportunity for on-the-record hearings in such cases, including the instant one.
See 10 C.F.R. §§ 2.202, 2.700; 51 Fed. Reg. at 43,790.12 But longstanding
Commission practice cannot supply the statutory requirement for a hearing of the
formality specifically contemplated by the EAJA. See West Chicago. 701 F.2d at
642. See also infra note 14. Cf. Railroad Commission of Texas v. United States.
765 F.2d 2U, 227-28 (D.C. Cir. 1985) (even if a proceeding is adjudicatory in
nature, section 554 is applicable only if the enabling statute mandates a formal
hearing).
Furthermore, there is no clear indication in the administrative history of
the agency's regulations, in particular, 10 C.F.R. §§ 2.202, 2.700, that the
Commission believes that on-the-record hearings in enforcement proceedings
are required by the Atomic Energy Act See. e.g .• 27 Fed. Reg. 377 (1962).
This is reinforced by the discussion accompanying the proposed EAJA rules,
which poses but leaves unanswered the question of whether materials license
suspension cases, such as this one, are required to be conducted on the record
and therefore would be subject to EAJA coverage. 46 Fed. Reg. at 53,190
(citing SECY-81-169 at 34).
11 As I result of the court'. decision in West ClJcago that ma!crllls license proceedings need not be formal
adjudicaticm, the Commission recently promulgated apeciallUles providing informal hearings in auelt matters.
Enf=ent proceedings involving materials licensees, however, were expn:ssly excluded from the new rules,
leaving those cases far Idjudication pumw1t 10 the Commissim'. formal procedures in 10 c.F.R. §§ 2.700, c:t
aeq. 54 Fed. Reg. 8269, 8270, 8276 (1989) (to be codified It 10 C.F.R. 12.1201).
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NRC case law is similarly inconclusive on the issue of whether the Commission believes that the Atomic Energy Act requires its enforcement hearings to be
formal in nature. In two early enforcement proceedings involving the Midland
reactor facility, for example, the Commission referred to the procedural protections afforded to the licensee by section 558(c) of the APA. It also mentioned
section 181 of the Atomic Energy Act and noted the existence of some hearing
rights. See Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-73-38,
6 AEC 1082, 1083-84 (1973); id., CLI-74-3, 7 AEC 7, 9-10 & n.6 (1974). In
neither case, however, did the Commission address exactly what type of hearing it believed was required by the Atomic Energy Act. Moreover, as discussed
supra p. 285, the Commission has clearly enunciated more recently its view that
section 181 does not automatically require APA section 554 procedures to be
employed in all agency hearings.
Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-I),
CLI-78-7,7 NRC 429, 431-32 (1978), implies that the Commission considers
certain show cause proceedings to be required to be conducted under section 554.
The decision, however, does not squarely address this issue. Furthermore, Bailly,
like the two Midland cases, involved reactors holding construction permits,
allowing no reasonable inferences to be drawn regarding the Commission's
views on the nature of the hearing required for a materials license enforcement
adjudication. Finally, Bailly was affirmed in Porter County, 606 F.2d 1363,
which, as noted above, has been convincingly criticized on the issue of the APA
hearing requirement See supra p. 287.
In conclusion, neither the Atomic Energy Act and its legislative history nor
the APA and relevant case law reflect congressional intent that formal, onthe-record hearings conducted under section 554 of the APA are required for
materials license suspension cases. Similarly, the Commission's regulations,
case law, and precedent - while affording licensees such formal hearings in
enforcement proceedings - are not the equivalent of a statutory requirement
for an on-the-record hearing.
B. Despite our conclusion above, the fundamental purpose of the EAJA
(see supra p. 280) compels us to consider further whether the EAJA nonetheless applies when the Commission conducts formal, on-the-record hearings in
the absence of a statutory requirement for such. The views of the Administrative
Conference of the United States (ACUS) are significant in this regard because of
the role that ACUS plays in the implementation ofEAJA regulations. The EAJA
requires each agency to consult with the Chairman of ACUS before implementing its awn EAJA regulations. 5 U.S.C. § 504(c)(I). Accordingly, ACUS has
issued Model Rules "designed to assist agencies in adopting or amending their
own regulations for implementation" of the EAJA. 51 Fed. Reg. 16,659 (1986)
(codified at 1 C.F.R. Part 315). Moreover, in issuing its proposed rules, the
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NRC relied on the 1981 version of the ACUS Model Rules. 46 Fed. Reg. at
53,189.
In its original proposed Model Rules, ACUS would have extended the EAJA's
applicability to those proceedings in which an agency observes the formal
procedures of APA section 554 as a matter of discretion. 46 Fed. Reg. 15,895,
15,902 (1981) (proposed § 0.103(b». As ACUS explained, the rationale was to
"avoid extended debate about whether particular proceedings are 'under' section
554. If the proceeding otherwise qualifies as an 'adversary adjudication' and
involves issues complex enough, or individual rights important enough, to justify
the use of formal procedures, ••• it is within the intendment of the [EAJA]."
Id. at 15,896. Commenters on the proposal, however, criticized this approach as
(1) distorting the plain meaning of the EAJA's language, (2) giving agencies an
incentive not to use formal hearing procedures, and (3) impermissibly construing
a waiver of sovereign immunity too broadly. 46 Fed. Reg. 32,900, 32,901 (1981).
Because ACUS was concerned that its original, albeit tentative, interpretation
would provide for broader applicability of the EAJA than Congress intended, it
eliminated from the final 1981 Model Rules the draft provision suggesting that
EAJA awards would be available when agencies voluntarily used section 554
procedures. Id. at 32,901, 32,912.
Thereafter, when it revised its Model Rules in 1985 to incorporate changes
in the EAJA resulting from reauthorization, ACUS further clarified its rejection
of the original liberal interpretation of the EAJA. It proposed the elimination
of some ambiguous language in § 0.103(b) so as to preclude any notion "that
agencies have the power to award fees in proceedings that are not explicitly
covered by the statute." 50 Fed. Reg. 46,249, 46,251, 46,253 (1985). The
final Revised Model Rules reflect this change. 51 Fed. Reg. at 16,665-66; 1
C.F.R. §315.103. Thus, ACUS has concluded that, even though an agency
voluntarily affords a formal, on-the-record hearing, the EAJA is not applicable
unless a section 554 hearing is statutorily required.
Several courts of appeals have reached this issue, with varying results. In
Escobar /Cuiz v. INS, 838 F.2d 1020 (9th Cir. 1988) (en bane), the Ninth Circuit
found the EAJA to have broad applicability. Accord Abela v. Gustafson. 888
F.2d 1258, 1263-64 (9th Cir. 1989) (EAJA applies to naturalization proceedings). BUI see Haire v. United States. 869 F.2d 531, 534-36 (9th Cir. 1989)
(distinguishing Escobar Ruiz). In holding that deportation hearings are covered
by the EAJA, the court liberally interpreted the phrase "an adjudication under
section 554" (appearing in section 504(b)(I)(C) of the EAJA) to be an adjudication "as defined by" or "under the meaning of" the APA. Escobar Ruiz. 838
F.2d at 1023-25. Relying heavily upon the purpose of the EAJA, id. at 1025-26.
the court considered it appropriate to examine the way in which proceedings are
actually conducted, "rather than determining whether such hearings are technically governed by the APA,,, id. at 1023.
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In reaching this determination, the Escobar Ruiz court relied upon its
understanding of the ACUS position on this issue, quoting from the ACUS
commentary accompanying the 1981 Model Rules. Id. at 1024. Although the
court acknowledges that ACUS reversed its "earlier position that proceedings
in which agencies voluntarily use the procedures of section 554 are covered
by the BAJA," it nonetheless maintains that ACUS still believes "the section
554 reference should be interpreted broadly." Id. at 1024 n.7 (emphasis in
original). Compare 46 Fed. Reg. at 32,901 and supra p. 289. The court makes
no mention of the fact that, as a waiver of sovereign immunity, the EAJA must be
strictly construed. See infra pp. 290-91. Perhaps most curious, however, is the
Ninth Circuit's actual holding in Escobar Ruiz: "Deportation proceedings are
covered by the BAJA because they are required by statute to be determined on
the record after opportunity for a hearing and therefore constitute adjudications
under section 554 of the APA." 838 F.2d at 1030 (emphasis added). Having
expended considerable effort to avoid the technicalities of statutory construction,
the court's literal conclusion suggests otherwise.
The Sixth Circuit criticizes Escobar Ruiz for ignoring the precept that
waivers of sovereign immunity must be strictly construed. Owens v. Brock,
860 F.2d 1363, 1366 (6th Cir. 1988). Owens also differs with the Escobar Ruiz
interpretation of the ACUS view. Ibid. Finally, Owens distinguishes the Ninth
Circuit case on the ground that it is a deportation case, noting, "[i]t is evident
that [Escobar Ruiz] was influenced in some degree by the fact that potential
deportees lacking language skills have a particular need for legal assistance in
complicated INS proceedings." Ibid. The Sixth Circuit goes on to conclude that
benefit determinations under the Federal Employees Compensation Act are not
adversary adjudications for the purpose of the EAJA.ld. at 1367•
.In a decision that predates both Escobar Ruiz and Owens, the Seventh
Circuit similarly felt compelled to construe the EAJA strictly. Smedberg
Machine & Tool, Inc. v. Donovan, 730 F.2d 1089 (7th Cir. 1984). Although
not required by statute, the Department of Labor's regulations authorized
formal adjudicatory hearings before an administrative law judge in alien labor
certification proceedings. [d. at 1092. Because the EAJA operates as a waiver
of sovereign immunity and must therefore be strictly construed, the court in
Smedberg concluded that the EAJA does not apply to the Labor Department
proceedings there at issue. [d. at 1092-93.
The District of Columbia Circuit's recent decision in St. Louis Fuel and
Supply Co. v. FERC, 890 F.2d 446 (D.C. Cir. 1989), is in line with those of the
Sixth and Seventh Circuits. The court held that a Department of Energy (DOE)
proceeding involving a fuel price regulation remedial order is not an adversary
adjudication for the purpose of the EAJA. Id. at 447. Like section 189a(l) of
the Atomic Energy Act, the pertinent provision of the DOE Organization Act
affords "an opportunity for a hearing," without reference to APA section 554 or
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mention of whether it must be "on the record." Unlike the Atomic Energy Act,
however, the statute prescribes minimum procedural requirements, which DOE
enlarged by regulation, so that such proceedings are essentially the equivalenl
of a section 554 hearing. [d. at 448. Nevertheless, after reviewing the language,
structure, and legislative history of the DOE Organization Act, the court in
St. Louis Fuel found no indication that Congress intended a formal hearing.
[d. at 447-49. Citing to the West Chicago case, among others, the court states:
"What counts is whether the statute indicates that Congress intended to require
full agency adherence to all section 554 procedural components." [d. at 448-49
(first emphasis added).
The District of Columbia Circuit then criticizes Escobar Ruiz for "stretch[ing]" the language of the EAJA to encompass adjudications that are "like
or resembl[e] those 'under section 554.'" [d. at 449P The court stressed its
obligation "to honor the canon that waivers of the sovereign's immunity must be
strictly construed." [d. at 449-50. See Action on Smoking and Health v. CAB,
724 F.2d 211, 225 (D.C. Cir. 1984). After thorough consideration of the EAJA's
legislative history, the court concludes:
Congress wrote into EAJA a bright·line rule. Attorneys' fees may be awarded in adversary
adjudications that are governed by APA section 554; they may not be awarded in adversary
adjudications that Congress did not subject to iliat section.

St. Louis Fuel, 890 F.2d at 45V 4
In conclusion, the weight of judicial authority and the interpretation of the
Administrative Conference militate in favor of strict construction of the EAJA,
so as to avoid creating a waiver of sovereign immunity that Congress did not
intend. Despite the fact that, although not required by statute, the Commission
conducts materials license suspension cases as formal, on-the-record hearings
like those described by section 554 of the APA. the EAJA does not apply to
such proceedings and may not serve as the basis for an award of auomey's fees.

13 CIniously. however. !his court misinterprets Ihe ACUS position similar 10 Ihe _y Ihe N"mIh Circuit did in
Escobar Ruiz. 890 F.2d at 451. S•• mprQ P. 290.
14 We need not examine hen:: the c:irannstances in whiclt. al!hough not teqUired din:ctly by ltawtc, a fannal, m·
Ih~=ord heating might nmClhclcss be mandated by due process cmsidcntions. Cf. WOII8 r ....g SlI1Ig Y. McGralh.

339 U.S. 33. 50 (1950). But I •• Malltew$ Y. Eldridg •• 424 U.S. 319. 333-35 (1976). R>r. 10 tepcat, the waiver
of sovereign immunity contained in the BAJA is confined 10 siwaticns in whiclt then:: is a lfaIutory requirement
far suclt a hearing. In this c:mncctim, we have disc:oven::d nothing in the legislative history of the BAJA or the
pertinent case law to suggest a congressiooal intent 10 extend the BAJA to cases in which due process. n!her than
a stawtc, requires an APA .cctim 554 hearing. Inasmuch as litigantS against the government manifestly have
no constiwtimal right 10 be c:anpensltcd out of public funds far their luomeys' fees. it cannot be doobted that
Congress has the power to limit the reach of the BAJA in this fashion.
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We accept the Licensing Board's' referral in LBP-89-11, 29 NRC 306, and

reverse the Board's ruling concerning the applicability of the Equal Access to
Justice Act to materials license suspension proceedings.
It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the Appeal
Board
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Cite as 31 NRC 293 (1990)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before AdmInIstrative Judge:
Peter B. Bloch

Docket No. 70-25
(ASLBP No. 89-594-01-ML)
(SpecIal Nuclear MaterIal
LIcense No. SNM-21)
(Request to Renew
to October 1990)

In the Matter of

ROCKWELL INTERNATIONAL
CORPORATION
(Rocketdyne DIvIsIon)

March 19, 1990

The Presiding Officer in this proceeding, which is governed by Subpart L of
10 C.P.R. Part 2, grants in part Applicant's motion to strike certain concerns
and parts of concerns of the Intervenors pursuant to 10 C.F.R. § 2. 1233(e).
RULES OF PRACTICE:

SUBPART L (MOTIONS TO STRIKE)

The Presiding Officer reviews each of the concerns mentioned in Applicant'S
motion to strike and determines, based on specific facts related to each concern,
what portions of the motion to strike may be appropriately granted.
RULES OF PRACTICE:
REDUNDANCy)

SUBPART L (MOTIONS TO STRIKE;

To strike a concern or a part of a concern on the ground of redundancy,
the Presiding Officer must find redundancy within the filing of a particular
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intervenor. Alleged reduridancy with another intervenor does not create grounds
for a motion to strike.
RULES OF PRACTICE:

SUBPART L (SETTLEMENT)

The presiding officer suggests that the parties reassess their settlement positions and consider further negotiations leading toward settlement
TECHNICAL ISSUES DISCUSSED
Applicability of quality assurance (Appendix B to Part 50) to plutonium
processing and fuel fabrication plants.

MEMORANDUM AND ORDER
(Motion to Strike)
On March I, 1990, Rockwell International Corporation (Applicant) filed a
"Motion to Strike Portions of Intervenors' Written Presentations and Brief in
Support" (Motion).1 In the Motion, Rockwell argued that all or portions of the
basic case filed by each of the Intervenors was cumulative, irrelevant. immaterial
or unreliable.2 It asked that each such portion be struck from the record and that
where all concerns of an intervenor were struck that the intervenor be dismissed.
Applicant argues that the criteria for written presentations in 10 C.F.R.
§2.1233(c) hre relevant to the determination of its motion. In particular, the
presentation of parties is required to:
describe in detail any deficiency or anission in the license application. with references to any
particular section or portion of the applica1ion considered deficient. give a detailed statemen1
of reasons why any particular section or portion is deficient or why any omission is material.
and describe in detail what relief is S01lgbt with respect to each deficiency or omission.3

lLoo Angcka Physicians for Social Rcsponst"bility and Jon Scon filed Iheir "Respmse" on Much B. 1990.
Rerpmsca fiJaI on March 9 me: Soutbcm California Federation of Scientists. Este!Ie Lit and Jerome Raskin
IIDII Omrniua: to Bridge Ihe Clap.
2 10 CF.R.I2.IZ33(e) ltalcl:
the paiding oflicc:r may, on motion. • • • IUikc any portion of • written ~cntation or • response to
written question lhat is c:umu1ative, i=l~ immaterial, or unrdiab1c.
3 ApplicaD!s Ilso cite. portion of my MemorIIDIImn and Order of 0ct00cr S, 1989 (LBP-89-27. 30 NRC 265),
!hat pmpIuucd the inImt of Ihe regulations and also required citstion of. rclc:vmt n:f=ncc to • licensing
stmdanI COIIIained in 10 c.F.R. Part 70.
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I have reviewed each portion of Rocl-weU's motion and each of the answers
to that motion. My decisions and the reasons for them are set forth in this
Memorandum.

I.

REDUNDANCY

Applicant prepared a matrix of Intervenors' concerns and attached it as
Exhibit 1 to its motion. It argues that the matrix shows "a large amount of
redundancy." As relief, Applicant seeks to have redundant concerns eliminated.
I agree with the Intervenors in their several responses that it would be
incorrect to grant this request Each of the Intervenors was admitted as a separate
party, without consolidation of any of the Intervenors.4 Applicant is arguing
principally that, while some of the Intervenors' individual filings suffered from
redundancy, when placed side by side, they are so redundant that one of the
filings should be struck. Applicant's motion also states, without explanation of
the process of selection in which they engaged or in which I should engage,
which of the filings should be struck.
I have concluded, however, that Intervenors are separate parties and that there
was no requirement that they eliminate redundancy among their filings. I am in
agreement with the Committee to Bridge the Gap' that:

an.. . .

All in
the parties did an excellent job in presenting their individual cases in a way
that avoided unnecessary overlap. given the uncertainty in not really knowing in any detail
what the other parties were going 10 say in their briefs.

I also find that this method of loose coordination among multiple Intervenors is
permissible in an informal proceeding of this nature.
Furthermore, in this case, Applicant has already constructed the matrix found
in Exhibit I, setting forth which portions of the different filings relate to
one another. I suggest that it can respond efficiently by responding to each
concern, as it has been fleshed out in the written filings, and that it cover
all material about the concern filed by each of the Intervenors. This may
be done in any clear fashion, such as: discussing material presented by one
intervenor and footnoting the fact that another presented identical material;
or discussing sequentially within a particulai concern material presented by
different Intervenors.

4 & •• 10,. UII1fII'I6. "Manarmdam aDd Order (Adminins Commiucc 10 Brldse the Gap. Soutbem California
Fedentian of ScicnIim, and Susana KDon. H""",,"",_ Association),'" Decanbc:r 7, 1989 (unpublished) at 1.
S Response It S.
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Should I find that there is a need for oral argument or an evidentiary hearing,
redundancy would of course be destructive of efficiency; and I would consider,
at that time, appointing a lead intervenor for each concern or part of a concern
(pursuant to the Intervenors' own wishes).

II.

APPLICABILITY OF APPENDIX B

Because RockWell has made the significant statement, in response to several
concerns, that its application does not require a quality assurance plan, I find it
appropriate to address that argument prior to reviewing the concerns separately.
It is my conclusion - despite staff advice to the contrary6 - that Appendix
B did apply to the Rockwell license and apparently continues to apply to the
extended license.' As the Staff stated in its memorandum, 10 C.F.R. § 70.4(r)
provides:
"Plutonium processing and fuel fabrication plant" means a plant in which the following
operations or activities are conducted: (I) Operations for manufacture of reactor fuel
containing plutonium including any of the following: '" (iv) recovery of scrap material;

or
(2) research and development activities involving any of the operations described in
paragraph (r)(I) of this section •••• [Emphasis and indentation added.]

Pursuant to this section, Rockwell appears to be running a "plutonium processing
and fuel fabrication plant," however contrary this definition may be to the
popular understanding of those words. It is covered by this definition because
it has been involved in recovery of scrap materials and - under the TRUMP-S
proposal as I now understand it - may well continue to be involved in recovery
of scrap material. In addition, it is involved in research and development
activities that involve recovery of scrap material and appear, therefore, to be
even mOle clearly qualified under prong (2)9 of the regulatory definition.
Because Rockwell is operating what appears to be a plutonium processing
and fuel fabrication plant, as defined in the regulations, it is subject to 10

6 Su Colleen P. Woodhead (through Stuart A. Treby Ind Lawrence J. O!andler) Memorandum to Peter B. Bloch.
"Rockwell Board Orden of September 18 and October 4, 1989." November 30, 1989 (setVed December 7, 1989).
'The record is unclear about whether this proceeding relates to Rockwell', request to extend a previous licmse
or whether the lennS of the previous license arc being amended to such an cxlcnlthat this is rcal1y a new license
a~lication. I do not, however, plan to let on this canplex question without I motion fran I pl!ly.
Rockwell is not precluded from proving that it has not been involved in the recovery of ,crap material or that
it will nOl be involved in ouch recovery. I note that the regulations hive no further delinitim of the meaning of

scrap rccovety.
9 Prmg (2) of the regulation is preceded by the disjunctive "or." Hence, the definitim is Ipplicable if either of
the two prmgs is met.
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C.F.R § 70.22(f) and to footnote 2 to that section, requiring compliance with
Appendix B to 10 C.F.R. Part 50.
In addition to Appendix B, Applicant also must comply with the rigorous
quality requirements of 10 CF.R § 70.57, relating to a measurement control
program for special nuclear materials control and accounting and to the reporting
requirements of 10 C.F.R. § 70.59 relating to effluent releases.

m.

GENERAL COMMENTS ON INTERVENORS' CASE

In reviewing the many facets of Intervenors' case, I became sympathetic to
Rockwell's difficulty in having to respond to so many apparently unconnected
points. However, closer analysis suggests that Rockwell can focus on the Direct
Case of the Committee to Bridge the GaplO and of Jon Scott Those direct cases
appear to state the principal arguments for which relief might be granted. (There
are, of course, other arguments that will not be struck in this Memorandum and
Order and that must, therefore, be answered.)
To summarize, the principal concerns of Intervenors (restated in simplified
form) appear to be:
1. Applicant has not demonstrated that it has appropriate characterll as indicated by the care they have shown in their various activities
at Santa Susana - to properly fulfill its responsibilities under the
license that it seeksP

10 Applicant did not move to lllrike any portioo of the wriucn filing of the Committee to Bridge the Gap, except
in whit appears to be I typographical cnor. Su footnote 1 of Connnittce to Bridge the Gap', Response.
11 Se. Houstoll Ughtillg and POtWr Co. (South TeXIS Project, Units 1 and 2), ALAB-799, 22 NRC 360, 370-75
(1985); Houstoll Uglllillg and Po>wr Co. (South TexIS Project, Units 1 and 2),l.BP-84-13, 19 NRC 659, 669-679
(1984).
lIThe Atomic Energy Act of 1954, IS amended, § 1821. As pointed out by the Connnittce to Bridge the Glp, It
2, the following regulltory ltandlrds are alia relevant:
No license will be issued by the Commissioo to any person within the United States if the Commissioo
finds IhIt the issuance of IUch license would be inimical to the common derenlC and oecurity or would
constitute an unreasonlble risk to the health and ufcty of the public. 10 c.F.R. 1 7031 (d).
The applicant is qualified by reason of training and experience to UIC the motcria1 for the PU'l'OIe
requested in accordance with the regulations in this chapter. 10 C.F.R. 173.23(1)(2).
The applicant's proposed equipment and flcilities are adequate to protect health and minimize danger
to life or property. 10 C.F.R 170.23(a)(3).
The app1icant's proposed procedures to protect hcalth and to minimize danger to life or property are
adequate. 10 c.F.R 170.23(a)(4). (In this regard I have already discusscd.lbavc, the applicability of the
quality assurance requirements of 10 c.P.R. Part 50, Appendix B.)
[Licensee must] make every rcasooable effort to maintain ndiation exposures, and releases of ndioactive
moterials in cflIuents to unrestricted areas, II low as reasoolbly achievable. 10 C.F.R 1 20. 1(b).
liccnlCC has not adequately accoWlted for nuclear materials nor maintained appropriate sccurily
procedures to protect against the loss of thOle moterials. 10 c.P.R. §§ 70.58,70.51, 70.22(k), and 73.57.
The principal thrust of Intervenors' argument is that Rockwell has been careless in preventing the release of
ndioactive materials both in itsliccnocd activities and its onsite DOE activities and careless as well in monitoring
COMfIlUd
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2. Applicant has not demonstrated that it has taken adequate measures
to prevent and control a fire or explosion that could cause a release
of the special nuclear materials that it seeks to use or possess.
3. There must be at least an agency finding of "No Significant Impact"
pursuant to 10 C.F.R. § 51.32; and there must also be an Environmental Impact Statement pursuant to the National Environmental Policy
Act., § 4332(C) and 10 C.F.R. § 51.2O(a)(7).

IV.

STATEMENTS NOT SUPPORfED BY RELIABLE EVIDENCE

Sections 2.1233{d) and (e) govern my action on a motion to strike. They
state:
(d) A party or § 2.1211 (b) participant making an initial written presentation shall submit
with ita presentation or identify by reference to a generally available publication or source,
I1ICb as the hearing file, all doaunentary data, informatiooal material. or other writlal
evidence upon which it relies to support or illustrate each omission or deficiency complained
of. Tbereafter,ldditional documentary data, informational material. or ccher written evidence
may be subni!1ed or referenced by any party, ccher than the NRC staff, or by any § 2.1211 (b)
participant in a written presentation or in response to a written questioo only as the presiding
officer, in his or her discruion, permits.
(e) Strict rules of evidence do not apply to written submissions under this section, bIt
tM pruidUtg oJJiar may. DrS motio,. or 0" tM pruidUtg ofJic~"'s OWII iIIilialiv~. strike alfJ
portio,. of a wriltm pruDl14lio,. or a rupoM~ to a wrilU,. qllUlion that if Cllll'Dl!atiw.
irr~lewmI. immDJuiaJ or 1I1I1'~liabl~. [Emphasis added.]

These sections suggest that I strike portions of the written filings that are founded
on unreliable evidence. Given the numerous parties involved and the complexity
of the case, I have decided that it is applOpriate to exercise my discretion in this
fashion.
Rockwell has alleged that there are several such portions and I will address
those allegations in this portion of my memorandum.
In my Scheduling Order, LBP-89-27, October S, 1989, 30 NRC at 268,
269, I set forth a procedure through which Intervenors may ask me to propose
questions to Applicant It involved two stages, the first of which was to state
crucial areas of missing information and the second of which was - at the
time the Intervenors analyze the record - to "[d]iscuss the need for me to ask

and c:leanina up ita .pllL To deny a lkaue 00 this aramd. I waWI hm: to c:mc1ude that Roc1twd1 his nec
demoilllJated. in Ji&hl of a mud rL c::ardcsmea. that tbera iI an adequate UllUDJlce of safety for it to be pcrmittccl
to operate the Sma Sosana Laboatmy for the intended purpDIC.
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• • • questions or to call witnesses."n That Order did not. however, address
the relationship between specifying areas for questions and submitting a written
filing that would withstand a motion to strike.
I have concluded that whenever a concern remains in the case, the presen·
tation of unsubstantiated arguments that may have been struck serves to outline
a need for questions that may be followed uJ> subsequently with more detailed
discussion to persuade me to ask questions. Hence, the striking of a relevant
portion of a concern has the effect of preserving that portion for possible future
questions. In addition, striking of a concern that is relevant to a remaining
concern o[ that Intervenor may serve the same purpose: preserving an area in
which other questions may be asked. Should a party that remains in the case in an appropriate later filing - substantiate an important safety concern related
to material struck in this order,14 I would consider reversing my decision to strike
at that time. I would note that decisions to strike are discretionary. I am told
by the regulations that I "may" strike, but not that I must. § 2.1233(e). Hence,
I have the authority to reverse my decision subsequently for sufficient reason.

A.

Concern 1 of LAPSR

Applicant challenges Concern 1 of the Los Angeles Physicians for Social
Responsibility (LAPSR). In that concern, LAPSR generally challenges Rock·
well's qualification to handle special nuclear materials. That geneml allegation,
because of a citation to one memorandum and a reference to filings of other
Intervenors shall not be struck.
However, other portions of the concern are more suspect fur example,
LAPSR cites 40 C.P.R. Part 190 (Environmental Radiation Protection Standards
for Nuclear Power Operations), § 190.10 and 40 C.F.R. Part 61 (National
Emission Standards for Hazardous Air Pollutants). §61.102. These sections
establish maximum radiation doses to the public. We agree with Applicant that
LAPSR has not indicated any portion of the application or any documentation
that directly calls these limits into question, aside from genem1 questions about
Applicant's character. Hence, these regulatory references shall be struck.
On the other hand, Applicant appears to concede in their motion that LAPSR
has referenced the Memomndum from Gregg D. Dempsey of EPA, July 28,

13 There was an analogous requirmlcnt for identifying questions imposccI m Applicant at 9; however. m review
then: does not ICaI1 to be complete parallelism. I intend. however. that Applicant Ihall identify areas in which it
needs infomlation in its Response and that if it needs questiona answered or witneues called at the time of its
Analysia. that it must support its requests with reuons.
14 In tho lenso that I 1111 preserving • limited option to tcinstate atNck concerns, my order to mike may be
emsidered to be • provisimal declaion to &trike. SUbacqucnt reinstatement will. of c:ouno, require more than just
the documcntatim that was initially ftlq1lircd and not aupplicd. I must be peuuadcd IIuough doanncntatim that
then: ia an imporunt wet}' or environmental matter that requirea dc:terminatim.
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1989, Jon SCOU's Exhibit 1. I find the reference to that report to be clear and
conclude that it shall not be struck.
However, LAPSR's concern makes a broad hand wave toward an EPA Report
of July 28, 1989, which is already in our file. It says the report "stands, we
believe as an indictment of the monitoring practices by Rockwell." I have
concluded that the report is a complex one and that this general, unanalyzed
reference does not show any connection between the report and the conclusion
for which LAPSR argues. While some might think the report an indictment,
others might no~. Given the unanalyzed, conclusional statement, were Applicant
to respond it would first have to determine the part of the document to which
LAPSR was referring. I do not consider such a general reference, without
specific discussion, to be adequate. Hence, the reference to the EPA report is
struck as unreliable.
Furthermore, everything after the first sentence in the full paragraph beginning
near the top of page 4 is struck because there is no documentation concerning
alleged statements of Secretary Watkins about "nuclear culture," "sloppy practices and lax safety attitude," or a lack of qualification for Rockwell to handle
plutonium in Colorado for the Department of Energy.
The entire section on plutonium risks also shall be struck because it is not
related to anything in the application or the regulations. There is no doubt about
the extreme toxicity of plutonium. Furthermore, were this section related to the
application - as, for example, the Committee to Bridge the Gap has done in
its written filing at 7-11 - it would have been admissible.

B.

Concern 2 of LAPSR

This concern, relating to increased population density near the Santa Susana Laboratory, is not separately addressed in this written filing but relies on
a portion of the written filing of the Susana Knolls Homeowners Association
(Homeowners). By referencing the discussion of population density in Homeowners' filing, LAPSR has not saved its concern. Homeowners concludes that
there are in excess of 100,000 people living within 5 miles of the Santa Susana
Laboratory; and that figure does not seem to be inconsistent with the data utilized by Applicant. (See Section AM, below, discussing an analogous concern
of Lit-Raskin.) There has been no linkage made between alleged population
growth and an impermissible risk of radiation exposure. Hence, this concern is
unsubstantiated and shall be struck.
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C.

Concern 3 or LAPSR

There is no need to strike this concern, which relates to allegedly nonconservative practices in estimating possible plutonium releases in the event of a fire.
Applicant plans to address it by addressing the referenced concern of the Committee to Bridge the Gap.

D.

Concern 4 or LAPSR

There do not appear to be any regulations covering this concern about
cumulative effects from radioactive and chemical substances. Nor does LAPSR
provide any reason to believe that there are cumulative effects.u
Section 70.22(i)(3)(xiii), which requires certification of compliance with
certain regulations affecting hazardous chemicals, does not buttress any such
claim of a cumulative effect However, Applicant should respond to this portion
of the concern by indicating where in its application it has complied with this
regulatory requirement - as there does not appear to be any section that makes
this certification.
Since decontamination and decommissioning are not a part of this case and
since LAPSR does not present any evidence concerning possible interference
between the proposed license activities and decontamination and decommissioning, , (h) (at 10), which deals with this subject. shall also be struck.

E.

Concern 5 or LAPSR

This concern relates to worker health and safety. However, LAPSR does not
make appropriate reference to particular parts of the application, to evidence, or
to the regulations. Furthermore, they do not find fault with any of the measures
taken to protect workers in an emergency. The closest their concern comes to
being substantiated is with respect to the allegation that the emergency plan
does not estimate doses to workers in the event of an accident However, there
is no requirement for an exercise in which Applicant would estimate the many
possible accidents and the doses workers might receive in each. That kind of

15 An environmental uscssment would address the costs and benefits of this project. Simi1uly. an environmental
assessment of a project involving IOnC 1Ubstanc:cs would address the costs and benefits of that project. U there
is some physical interaction among the projects (lUch u a hypcthctical risk that a toxic chemical spill would
cause worltem 10 leave radioactive materials unaaended) then those also would be addressed in the appropriate
environmental assessment. Similarly, if it were known that a pemoo bearing a body dose of toxic chemicals
(ar ~on drugs) were more .msitive 10 radistial, then IUch an effect .hould be .ccounted far. Howeva",
LAPSR hu not produced any documentation in IIlppOrt of IUch a proposition and I am not aware of any IUch
documentation; indeed, bued on my general knowledge, it is my belief that DOlen the effect from a particular
interactim were extraordinarily luge there would be 1ilt1e chanco of measuring IUch an effect in a demographic

atudy.
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fantasy play might have some value; but it is not required and would be expected
to have very marginal value because of the many possible scenarios for specific
accidents. 'Hence, this concern is not reliably supported and shall be struck.
However, we shall treat the section as suggesting an area in which the Board
might wish to inquire further: the need for an epidemiological study of workers.
In this regard, I note, however, that it is a weak plea because it is not supported
by any evidence that would make me want to inquire further. It rests entirely
on an unsupported statement "about the Workers compensation cases that have
been filed" without any evidence concerning the merits of any of those cases.16
LAPSR would need to provide far more reason for'me to inquire further into
this area of concern.

F.

Concern lor Jon Scott

Although Applicant claims that this concern, relating to the adequacy of
radiation monitoring equipment used by Applicant, is not in compliance with
10 C.F.R. § 2.1233(c), I disagree. That section requires that the initial written
presentation of a party:
descn"be in detail any deficiency or omirsion in the license application, with references to
any particular section or portion of the application considered deficient • • • • (Emphasis
added.]

As Jon Scott points out in his Response at 1-2, NRC regulations require

affirmative findings about applicant's qualifications; therefore. a license may be
denied even" though an application is complete and accurate, It seems to me
to be clear that there is no intention to bar Intervenors from asserting reasons
to deny a license merely because those reasons are not directly related to a
particular section of the application.
I also find that Jon Scott is very clear in stating 'this concern that he is
addressing alleged inadequacies in the equipment used by Rockwell, citing 10
C.F.R. §70.23(a)(3) as his authority that there is a requirement that Rockwell's
equipment and facilities are adequate to protect health and to minimize danger to life an
property.

161t reems ironic to mc that In organization Df physicians is arguing that 1hc filing Df a suit indicateS lomC form
Df culpability. I dD not assume that this is true for malpractice suits, even when there is mme than onc luit
against thc lame dDctor, and I alsD dD nDt assumc that it is truc for a laboratory that hlndles toxic and radioactive
chemicals. The incidence of emcer is quite high in our socicty. Thlt a woD::er would suffer a cancer is not
aurpriaing. That 1hc UlnC worker might think the cancer associated with his employment also is not swprising.
However, until the merits of 1hc case an: examined, it is very difficult to uy that a cancer was caused by the
practices of an emplDyer. Fust, negligence must be shown. Then causality mUll be shown. In this instance, 1hc
nature of the alleged negligence hu not even been described in LAPSR'I written filing.
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In his filing, Jon Scott states in detail, with citation to sources, why he thinks the
equipment and facilities are inadequate; and his statement requires a response.
It is not surprising that there is no specific section of the application that
places the adequacy of equipment in the context in which Mr. Scott alleges that
it should be placed.
I also note that this concern is relevant to the Intervenors' principal concern
- that Rockwell's alleged sloppiness reflects on its character, allegedly making
it an unsuitable licensee.

G.

Concern n or Jon Scott

This concern alleges that Applicant's quality assurance program is deficient.
Applicant states, at 7 of its motion. that quality assurance plans are required
"only for 'plutonium processing and fuel fabrication plants.'.. I have already
ruled that, on the current state of the record, this application is 'covered by the
Commission's quality assurance regulations; hence, this motion to strike shall
be denied.
Applicant's failure to comply with applicable regulations could, of course,
adversely affect a determination concerning its character.
I also consider the Rockwell argument to strike to be incomplete, as Rockwell
apparently would have to assure the safety of its projects in the event of
earthquake or brushfire under the general requirements of Part 70; see 10
C.F.R. §§ 70.22(a)(2), (6), (7). and (8); see also §§ 70.23(a)(3) and (4). Although
Mr. Scott may not have cited these sections, I would not dismiss a portion of
the filing of a nonlawyer such as Mr. Scott when there are relevant sections in
addition to a section that he cited, believing that it applied.

H.

Portions or Concern rnA or Jon Scott

This concern alleges that Applicant has failed to take appropriate soil and
water tests to detect radiation and toxic substances on the licensed premises. A
portion of the concern relates to a failure to detect beryllium.
Applicant argues that since beryllium is nonradioactive that its procedures for
monitoring its presence are not relevant to this license application. However,
I find that the monitoring of toxic chemicals is relevant to a determination
concerning Applicant's character; hence, this concern and similarly challenged
portions of concerns nm, IVA, !VB, and V shall not be struck."

17 However. Ion Scott hal not provided lilY documentation for his assertion in his Response at 2, !hat toxic
materials present on the lile muld be dispersed in • major fire. Hence, thaI assertion iJ IInIclt both for its lateness
and for its uruditbility.
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I.

Concerns IVA and IVB of Jon Scott

Jon Scou's Concern IVA asserts that Applicant has failed to demonstrate the
safety of its facility in the event of an earthquake; and Concern !VB asserts
that Applicant's facility is located in an extreme fire hazard area. Applicant
argues, contrary to my ruling in Section II, above, that it is not requesting
a license for a plutonium processing and fuel fabrication plant and that it is
therefore not covered by the earthquake or fire protection standards implicit in
10 C.P.R. §70.22(f). I find that this argument is not valid and deny the motion
to strike for this reason. I also consider the argument to be incomplete because
the general requirements of Part 70 also would require that the possibility of
earthquake or brushfire be addressed; see Section IV.G, above.
RockweII also argues that its Hot Lab meets current Uniform Building Code
standards. However, I will not consider that argument within the context of
a motion to strike; it is proper rebuttal argument if supported by competent
evidence.18 This ground to strike is found to be invalid.
J.

Concern V of Jon Scott

Jon Scott alleges, as Applicant states at 9 of its motion, that "the Applicant has
not adequately documented historical spiIIs and incidents." Applicant responds
that it has fuIly documented its entire history of spills and incidents in its
submittals to me, dated September 27 and November 4, ~989.
As I read Jon ScoU's concern, however, this answer is not fuIly responsive.
Mr. Scou's evidence of incomplete reporting is based on recent findings of
radioactive and hazardous materials on the site. It is his apparent concern that
there was an incomplete accounting for these materials before the materials
were found, reflecting on the accuracy of records and reports of Applicant. His
concern, as I understand it, is also that it is necessary to reconcile the amounts
of radioactive and hazardous material on site - after accurate assessment
- with reports of releases to find out how accurately RockweII's historical
representations correspond to the amount of measured materials. 19
I am not persuaded to strike Concern V of Jon Scott.

18 Ion Scott', rebuttal evidence at 5-6 of his Response is not properly submitted at this time. It may be submitted
rebuttal evidence if it meets the criterion for rebuttal evidence ajkr Applicant has filed its substantive =ponse.
19 Ion Scott nys. in his Response at 8. thlt ''Rockwc11 has failed to pteSent evidence that the spills reported in my
case were documented." He is looking for an accounting that ItIrtS with the spills and goes backward historically
to account for the extent of the lpills quantitatively.
IS
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K.

Concern 1 of SCFS

Concern 1 of the Southern California Federation of Scientists (SCFS) relates
to the release fraction for plutonium. One issue it raises relates to the possible
dispersion of the 394 grams of plutonium that Applicant asks to be permitted to
possess in the form of contamination20 - that is, releases previously occurring
on the site. Although it is difficult for me to imagine how this contamination
could be released even in a worst-case accident, such as a fire, there does not
seem to be any portion of the application that addresses the implications of the
full 400 grams of plutonium for a worst-case accident Therefore, this concern
shall not be struck.
In addition, SCFS mentions "filter operation," a subject covered in the OnSite Radiological Contingency Plan (RCP) at 3-7 to 3-8. However, the RCP
assumes the loss of two-thirds of the filter capacity - not the "half" stated
by SCFS - and SCFS gives no reason to believe that the assumption is not
sufficiently conservative. Hence, SCFS has not provided any reliable support
for its concern.
Appendices A and B, which are referenced in this concern, do not relate to
it They do not have to do with release fractions. (On the other hand, they
do relate to Concern 17, which is discussed below in Section W; hence, these
appendices are not struck even though they are referenced in this portion of the
written filing.)
With the one exception just mentioned, SCFS Concern 1 is struck.

L.

SCFS Concern 2

This concern, relating to a possible application for a new license in the
future, shall be struck. Rockwell asks for a license until October 1990. What
it does beyond that date is entirely within its own responsibility. While it may
bargain with Intervenors concerning its intentions beyond October 1990 (see
SCFS Concern 3), its willingness to bargain does not introduce any new issue
into this proceeding.

M.

SCFS Concern 3

Applicant moves to strike on the grounds of relevance. However, the concern relates to whether Applicant'S proposed activities have been described adequately in its application11 pursuant to the regulations. See On-Site Radiological
10 SNM-21 , Amendment No. S. 70-25. March 9,1990, at 1.
11 Section 70.22(a)(2) and (4) require. among other things. Ihat Ihe application include "!he general plan for
cmying cut Ihe activity." and "!he name. amount, and specifications (including !he chanical and physical form
and. where applicable. isotopic contenl) of Ihe .pecial nuclear matcriallhe applicant proposes to use • • • ."
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Contingency Plan, Revised December 22, 1989, at 1-18 and 1-19 for the only
description that has been filed; see also the entire On-Site Radiological Contingency Plan, throughout, for further infonnation about procedures and equipment
that will be used.
I find that the discussion in SCFS's written filing for Concern 3 and the
three referenced appendices appear to be relevant The difficulty is that the
Appendices, which bear the mark of thoughtful preparation, are not filed in
affidavit form2l and are not themselves evidence and that Sheldon C. Plotkin,
Ph.D., P.E., who filed the document, has not submitted his resume in an effort
to demonstrate that he is himself qualified to sporisor the statements made in the
Appendix. Providing that Dr. Plotkin (or another sponsoring scientist23) files his
resume and that the subject matter is within his field of expertise, I will find that
the concern is well-founded and that I need not strike it SCFS may have up
to 7 days from the date of this order to submit their resume(s) and an affidavit
that specifies that information in the filing represents their expert opinion.

N.

Concern 4 or SCFS

This concern is struck as irrelevant, as I previously stated in footnote 7 of my
Memorandum and Order of December 7 (unpublished) and as SCFS recognizes
in its Response at S.

O.

Concern 5 or SCFS

This concern is struck for lack of substantiation.24 Regulations do not require
that transport be "guaranteed safe from accident" They establish standards that
must be met. With the exception of an undocumented, nonspecific, general
reference to a newspaper article about a 1989 Pennsylvania Rockwell truck
accident, there is no substance here. Hence, this entire concern shall be struck.

2l Because the deficiency hee is .0001y me of legal tedmicality Ihat relates to a p....1" Ihat appeam to have
imporlmt aafely IigniJicance, I find Ihat it ia appropriate to pennit !he Intcrven.., to taka appropriate mnedial
action.
23 Anolher acientist would lIso have to IiJc an affidavit .tating Ihat he or she knows and believes Ihat Ihe faets in
Ihe appcndiccs arc tme.
24 Contrary to Ihe ugument of SCFS. at 4. Ihee is no rcquin:mcnt Ihat !he motim to mike be "substantiated."
All Applicant n=h to do ia to communicate clculy its concern about substantiwm. I would not be nquired to
become acative in order to discern what Applicant is rd=ing to; but I am permitted to c:anparc what Applicant
uys to the concern it is addressing. That Applicant need not "substantiate" its motim is particularly dcu in Ibis
1CIIing. in which I am permitted to strike c:oncems m my "own initiative," wilhout any motim fran Applicant.
10 c.F.R. f 2.1233 (e).
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P.

Concern 6 of SCFS

This concern alleges inadequate measurement of radioactive materials in
case of an accidenL SCFS relies largely on an allegation of the California
State Department of Health Services. particularly Count 13. which it quotes
without providing any supporting evidence: Rockwell's response is that the
particular allegation has been dropped. Given the inherent unreliability of citing
an allegation that has not been proved. I accept Rockwell's representation that
the charge has been dropped.2$ Hence, the allegation is struck.

Q.

Concern 7' of SCFS

This concern relates to release of radioactive materials during accidents due
to faulty equipment or operator error. As with Concern 6, I strike Count No. 13
and references to iL

R.

Concern 8 of SCFS

There is no reliable support for this concern, related to an alleged failure
of the application to specify ''throughput limitations"; and the concern shall
therefore be struck. It is my understanding, however, that Rockwell is planning
to work with a maximum of 6 grams of plutonium during the entire 1RUMP-S
project and that there is no additional throughpuL See On-Site Radiological
Contingency Plan, Revised December 22,1989, at 1-18 (noting that 5 grams of
plutonium have been ,received and not mentioning any plans to receive more).

S.

Concern 9 of SCFS

This concern. relating to alleged inadequate training of personnel, is unsubstantiated. If SCFS lrnows of relevant studies, it should have filed them; but it
did not do so. This concern shall be struck.

lID ml pcmsadcd by SCPS·. ugumClll that "'!here are DO Plblisbed ~ that _ are ....... mDDr '""'"
any placed in the Loa1 Public Doc:umcm Room DOting lite action or detailing any n:ams for dnlppiDa Coum
13,- Req>aMC at 6. 'I1x:re is, in fact, DOIhing in our =nJ aban lite DcpartmClll mHuman Savias aIlqalims
except what SCFS has p1t in lite record iudf. Applicant is in a position 10 know that the a1Iqation, which is
at ben VerJ weak evidence, has been cItq>ped. That SCFS cannot cmfinn that it has been dropped docs D<ll
persuade me 10 n:ject Applicmt'. aacrtim that it has been.

2$1
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T.

Concern 10 of SCFS

SCFS has not documented specific pages or passages on which they rely for
their statement that the radiological contingency plan is inconsistent about the
use of water for fire extinguishing.26
SCFS may file specific citations within 7 days or its concern shall be struck.
Because it is not represented by a lawyer, I am giving it special opportunities
to provide appropriate footnotes; however, I would have expected a scientist to
know that footnotes were appropriate and to have been sufficiently courteous
both to me and to Applicant to supply adequate footnotes without being asked.
Allegations about D&D (decommissioning and decontamination) shall be
struck. No reason has been given to believe that D&D will be conducted in
such a way as to clog filters during 1RUMP-S operations. So that allegation
shall be struck.
The references to Appendices A and B are retained. The material in
the appendices is relevant to my determination of whether the application is
adequately complete.
U.

Concern 12 of SCFS

This concern relates to source packaging prior to the shipment of plutonium
to Applicant. In its motion to strike, Rockwell admits that its application does
not address this question of source packaging. However, SCFS does not cite
any regulatory authority for the proposition that the source packaging must be
a part of this application. Furthermore, SCFS does not provide any specific
documentation for its concern. Its general citation of a newspaper article without
citing a relevant part or producing the article is not enough to substantiate this
concern. The concern shall be struck.

v.

Cor-cern 13 of SCFS

Although Concern 13 is not artfully stated and the premises are difficult
to discern, there appear to be two separate issues addressed. First, there is
the possibility that liquid plutonium handled at 500°C could cause "loss of
plutonium oxide by entrainment of 3 to 50 millionths of a percent of the total."
(See Appendix C.) However, given the procedures being used by Applicant,
there is no suggestion of what is being done by Applicant that is improper;
hence, this aspect of the concern is unsubstantiated and shall be struck.

26The Rep, It 2-10, states that the glovebox will be inerted but it does not say that Wlter will not be available
extinguishers will be available. The RCP, It 5-4,
for fighting fires. The RCP, It 2-14, states thlt appropriate
mcntioos the usc of water by fire protcctioo backup penooneL I scc nothing inconsistent in Iny of this.

rue
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A second concern appears to be that there could be a vigorous fire on the
site causing a release of plutonium. (See the last portion of Appendix C.) Since
this possibility does not appear to be addressed in the application. it shall not
be struck."27

w.

Concern 15 of SCFS

This concern. relating to alleged synergistic and additive effects of exposures
to radiation and toxic chemical. is undocumented and is not addressed to any
section of the regulations. There is. in fact, no document cited. Nor is any
reason given to consider the effects of decommissioning and decontamination
on the TRUMP-S project. The concern shall be struck.

x.

Concern 16 of SCFS

SCFS has not documented any serious omiSSIOn or misstatement in the
application. Hence. this concern shall be struck.28 Its concern also is redundant
with other concerns discussed above; and I find. therefore. that it may also be
struck for redundancy.

Y.

Concern 17 of SCFS

This concern relates to the need for an environmental assessment. I note
that this is largely a regulatory concern that does not relate to specific facts
and should be addressed in a legal brief. If the Staff. which has not chosen
to prepare an environmental assessment, would like to address this point, it is
welcome to do so.
In my order of December 7. 1989. in footnote 14. I stated that Concern 17
would have to await the Staff environmental assessment. However. we now
know that there will be no such assessment.29 It is now entirely appropriate for
Intervenors to argue that the requested license cannot properly be issued without
an environmental assessment. Therefore. Applicant is incorrect in stating that
"[t]his item was not admitted as a relevant concern." Appendices A and B are
considered by me to be relevant to this concern.

'r1 Wc Iccept IS • conccm in this procccding SCI'S', ISSertion thlt thc cited study docs not substantiate any
relesIC fraction less than S%; and we therefore Iccept its "guess" that S% may be relessed.
'l8 Thc alleged failure to explain the usc of plutonium nther than uranium may be relevant to thc environmental
Issessment concerns of SCFS Ind others.
29 Letter of December 6, 1989, from Glen Sjoblan to mc; and Letter of February 14, 1990, from O!arles
1. naughncy to Philip D. Rutherford, Rocketdyne Division. But 8U "Safety EVlluation Report, Licensc
Amendment Application Dated December 22, 1989, Re Usc of Plutonium in the Trump-S Program," Docket

No. 70-25, March 9, 1990.
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Z.

Concerns 18, 19, and 21 or SCFS

These concerns relate to materials accountability, inadequate managerial.and
administrative controls and inadequate criticality controls. All are unsubstantiated and shall be struck. The request for permission to possess 394 grams of
special nuclear materials in the form of "contamination distributed in the Rockwell International Hot Laboratory"30 may be interpreted as an admission that
some waste may be found near that laboratory; but I do not understand it either
to be an admission of the amount of waste nor o( fault in depositing it there.
The statements about Rocky Flats and about "criticality" are unsubstantiated;
furthermore, I made it quite plain at the prehearing conference that I do not
welcome unsubstantiated allegations against any company or individual. If the
"study" that allegedly cites Rockwell is worth mentioning, then it is worth Citing
in detail and filing the relevant portions so that I can make an independent
assessment of their worth.

AA.

Concern 20 or SCFS

This concern relates to the alleged inadequacy of Applicant'S health physics
program. Since I recognize this text as relating to the Dempsey memorandum,31
despite SCFS's failure to mention it by name, I do not consider it to be
unsubstantiated and shall not strike it.

AB.

Concern 22 or SCFS

This concern states that Rockwell has not specified the isotope(s) of plutonium to be used.32 That concern shall not be struck. However, the statement
about U-238 is irrelevant to this concern and shall be struck.

AC.

Concern 23 or SCFS

As Applicant points out, the specifications for a security system were
filed with the Nuclear Regulatory Commission as part of the application.
Furthermore, I mentioned at the prehearing conference that Intervenors might
gain access to nonpublic information such as the security plan by requesting me
to issue a protective order. However, that avenue was not pursued in a timely
30 Leuer from R.T. Lancet, RockeIdyne Division to Leland C. Reuse, u.s. Nu.c1cu Regulatory Comrnissim.
Navanber2, 1989.
31 Memorandum from Gregg D. Dempsey. EnviIonmenIal I'ruection Agmcy to Daniel M. Shane, Rodtwell/
RocItctdyne, c:mc:cming "Site Visit to Santa Susanl Field Labontory,"Iuly 28, 1989; Exhibit 1 to Written Filing
orIon Scou.
32 Su, however, SNM·21, Amendment S, Much 9, 1990, It I, which apecilies Pu-239.
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fashion for the substantiation of concerns. In addition, I note that there is no
evidence of any breach of the security system. Consequently, this concern shall
be struck.

AD.

Concern 24 of SCFS

This concern relates to the alleged inadequacy of Applicant's radiological
contingency plan. The discussion of the concern relates to the appropriateness of
the release fraction from which Applicant has calculated a worst-case accident;
and it also raises the argument that the release fraction should be applied to
all 400 grams of special nuclear material that Applicant may possess, including
394 grams of plutonium in the form of "contamination"33 - that is, releases of
radioactive materials previously occurring on the site.
Although it is difficult for me to imagine how this contamination could be
released even in a worst-case accident, such as a fire, there does not seem to
be any portion of the application that addresses the implications of the full 400
grams of plutonium for a worst-case accident. Therefore, this concern shall not
be struck.
A subissue revolves around the possibility of higher releases than Applicant
considers because an "earthquake-induced full-scale fire" might cause a failure
of all the filters. Applicant'S claim with respect to filter failure is not well
founded, at this time; should Applicant persuade me that the lab is designed and
run so that total filter failure is extremely unlikely, then it may prevail on this
issue. But the issue may not be struck at this time.
Applicant is COrTect in stating that a 5% release fraction for plutonium has
not been directly substantiated by SCFS. However, it is appropriate to interpret
this allegation in light of the argument developed by SCFS in its Appendix C.
In that text, I interpret the 5% estimate as a ''best guess" in the absence of any
smaller fraction substantiated by a controlled study. Therefore, this allegation
shall not be struck.
Applicant asks that I strike the "implicit assumption" that all releases remain
airborne. This I cannot do. What I cannot see, I cannot strike. If, however,
Applicant has a counter-argument in which it demonstrates that this implicit
assumption has been made and that it is incorrect, I will be highly attentive to
its preseritation.
.
Applicant asks that I strike the assertion that "filters are changed 'frequently.'" That shall be done, as the assertion is undocumented. Applicant
also asks that the allegations concerning requirements for recirculation of air in
the hot cells should be stricken as unsubstantiated. I have reviewed that alle-
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gation carefully, comparing the SCFS filing to §§ 1.2.2.1 and 1.2.2.1.1.2 of the
On-Site Radiological Contingency Plan, December 22, 1989. I have concluded
that SCFS has failed to present essential calculations that might substantiate its
finding. Unless SCFS supplements its filing by express mail within 7 days of
the service date stamped on the first page of this memorandum, this section
shall be struck. If the supplementation occurs, Applicant may either move to
strike the supplement within 10 days or may wait to incorporate its answer in
its general response.

AE.

Concern 2S or SCFS

This concern, relating to allegedly poor recordkeeping and a "history of
violations" is unsubstantiated. There are no source materials cited and I am not
obligated to do research in order to find documents that might be relevant to
this concern.
AF.

Concern 26 or SCFS

This concern, relating to plans for fighting fires involving plutonium, is
unsubstantiated except for the possible release of plutonium related to 394
grams of contamination. (See SCFS Concerns 1 and 24, above.) I am aware
that it is unusual that an applicant would be applying for a license to possess
"contamination." Nevertheless, this is a part of the activity to be performed in
this license continuation request Hence, it appears to be necessary for Applicant
to demonstrate that there will not be untoward releases from this license activity.
The claim within this concern about inconsistency concerning the use of
water is not accompanied by citations and is so unspecific that I consider it
to be undocumented. 34 The allegation that "many loose ends still prevail" in
Rockwell's radiological contingency plan is untimely - as I had provided
a special deadline for response to the Rockwell filing - and so lacking in
specificity as to be unsubstantiated; hence, it shall be struck.

AG.

Concern 27 or SCFS

SCFS's concern that there will be emissions "from routine operations" is not
substantiated by its claim that there may be emissions from the handling of 394
grams of special nuclear material. My understanding is that the handling of that
material will be covered by a decommissioning and decontamination (D&D)
procedure and shall not occur pursuant to the license conditions I am called on

34 Compare this disposition to !hat of SCFS Concern 10. which was better documented. Su p. 308. above.
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to authorize. Thus, the treatment of the 394 grams of special nuclear material in
D&D is not relevant to this case even though the possession of that material is
covered by the license being sought Consequently, this concern shall be struck.

AH.

Concerns 28 and 30 of SCFS

These concerns, related to safety procedures for protection of workers and the
public, are unsubstantiated. No source is cited. There is no basis for believing
that the retirement of Mr. Lancet is a concern. Hence, these concerns as stated
by SCFS shall be struck.

AI.

Concern 31 of SCFS

This concern, alleging a failure to analyze accidents at other facilities, is
undocumented and the text supporting the concern shall therefore be struck. It
does identify an area of interest in which the Presiding Officer may subsequently
be prevailed on to ask questions, providing SCFS can provide a basis for my
asking questions and persuade me to reverse my decision to provisionally strike
this concern. I am naturally concerned that if there have been accidents at
Rocky Flats using equipment similar to that used at Santa Susana Laboratories,
then Rocketdyne should have learned from the analogous experience elsewhere.
However, I do not have before me any evidence that analogous events have
occurred.35

AJ.

Concern 32 of SCFS

SCFS alleges that the facilities at SCFS are aging and may not continue to
be safe. Since the application does not address this problem at all and since the
burden of proof is on the Applicant, I find this allegation to be substantiated
and it shall not be struck. See Committee to Bridge the Gap Concern 31.

AK.

Concern 33 of SCFS

This concern, related to safety from earthquakes, is unsubstantiated and shall
be struck. It does not provide any reason to believe that RCP § 2.1.3.4 is
inadequate. But see Committee to Bridge the Gap Concern 32, which stands.

35 Despite SCFS', assertion to the contrary in its Response at 10, there does not appear to be anything in the RCP
about analogous events at Rocky Flats.
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AL.

Concerns or Estelle Lit and Jerome Raskin

The principal attack that Applicant makes on these filings is that they do
not adequately reference specific sections of the application (or omissions
from the application) or give specific reasons why the application is deficient.
However, after carefully studying this filing, I find myself in disagreement,
.partially because I do not consider the requirement to reference sections to have
established a mechanical test that would exclude concerns if the references were
not physically located within each concern. I do not think any important purpose
would be served by such a rigid application of this requirement; and I do not
think the Commission intends to exclude important matters from a proceeding
where they are expressed clearly in a concern and the sole objection is that a
reference citation is found in a general section of the wriuen filing rather than
in each specific concern.
Although Lit and Raskin have stated several "concerns," on careful analysis
their concerns boil down to the following rather simple statement found in the
"Amendment to Intervenors' Evidentiary Filing," February 19, 1990:
Pursuant to 10 C.P.R. § 70.23 (a)(3) and (4), an application can be approved if the Commission determines, amoog other things, that the applicant's proposed equipment, procedures
and facilities are "adequate to protect health and minimize danger to life or property." The
NRC regulations funher provide that:
No license will be ismed by the Coounission to any penoo within the United States
if the Commissioo finds that the ismance of mch license would be inimical to the
comma! defense and security or would constitute an unreaSonable risIc: to the health
and safety of the public. 10 C.P.R. § 70.31 (d).
The regulations also require RocIc:etdyne to "mue cvc!)' reasonable effort to maintain
radiatia! exposures, and releases of radioactive materials in effluents to unrestricted areas."
10 c.P.R. f20.1(c).
RocIc:etdyne has violated these safeguards mandated by the regulations. As stated in our
third and founh concerns, RocIc:etdyne" past failures to control radioactive contamination
coupled with their problematic monitoring procedures indicate that RocIc:etdyne will not
change iu behavior.
Additiooally, 10 c.P.R. § 70.9 requires that Roc1c:etdyne provide complete and accurate
information to the Coounission. As stated in our original complaint, RocIc:etdyne has not
supplied the Commission with complete and accurate information.

It is my conclusion that this single explanation of the regulatory foundation
for this complaint is adequate, as each of the "concerns" is but a prong for the
overall argument that it is unsafe to license Rocketdyne because of specified
past practices.
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AM.

Concern A:1. of Lit·Raskin

In the population data that is part of this concern, Lit and Raskin focus on
page 3 of the "Environmental Restoration and Waste Management Site Specific
Plan," which does not appear to be a part of the application or to be a part of the
hearing file. On the other hand, my review of the "Environmental Assessment
of Operations at Rocketdyne Division ••• Under Special Nuclear Materials
License No. SNM-21," which is Attachment 6 to the application, particularly at
10, indicates that Rockwell estimates that 121,000 people reside within 5 miles
of its site - a figure in excess of the number stated by Lit-Raskin at 12.36
Furthermore, with respect to allegations of distance, there is no competent
evidence cited - no maps or affidavits concerning measured mileage or citations
to accepted sources. Nor is there any effort to relate population claims to an
allegation that there are impermissible resulting risks or impermissible radiation
exposures. I conclude, therefore, that the Lit-Raskin claim about misstatement
of population figures in the application is unsubstantiated in the record of this
case and shall be struck.37

AN.

Concern A3 of Lit·Raskin

This concern alleges that the extent of radioactive contamination already
documented is not permissible. This concern is not objected to, except with
respect to redundancy among Intervenors. For reasons I stated previously, this
concern therefore stands. However, Lit-Raskin have not submitted for the record
all the documents they have cited and they must cure that deficiency within 7
days of the date of service stamped on the first page of this document by:
ascertaining that the Stafr will add those documents to the hearing record, by
moving for me to order the Staff to add those documents to the hearing record,
or by filing the documents themselves.

AO.

Concern B of Lit·Raskin

This concern relates to the implications of the recent report of the Biological
Effects of Ionizing Radiation (BEIR) Committee of the National Academy of
36 In their Respauc at 8, Lh-Raskin attempt to introduce lOme new citati.cns and an exhibit to provide grounds
for their C<lI'lc:cm. However, that tiling if not an appropriate place to make the new arguments, whid! Ihould
have been filed previously. Nor do I lee any way to use the City of Loc Angdes 1989 Population Estimate and
Housing Invartory (which finds, at p. i, an annual population nte of growth in the San Fernando Valley of 1.2%
per year) to _ch any C<lI'lclusicns about the 1989 projections used by ApplicanL AI a result, I am not persuaded
that there is lOeb important aafety lignilicance in these new data that I Ihould take some discretionary action to
't late filing.
the extent that lit-Raskin may be arguing that they honestly differ from Applicant (nther than arguing just
that Applicanta have made a mUstatemenl) about the impact of its operations on the health of neuby n:cteational
useD or residents, there is no refen:nce to any regulatory standards, 10 lOeb concerns also ate unsubstantisted.

~
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Sciences (Health Effects of Exposure to Low Levels of Ionizing Radiation.
1989). The report is, of course, an important document about the health effects
of radiation. Applicant is, however, correct in moving that this section be
struck because it has not been substantiated by any relevant regulations of the
U.S. Nuclear Regulatory Commission.3s
AP.

Susana Knolls Homeowners Association (Homeowners)

For failure to comply with 10 C.P.R. § 2. 1233 (c) the Susana Knolls Homeowners Association is dismissed from this case. Applicant's motion to strike
the entire brief is granted.
Although Homeowners apparently has worked hard to collect together a
variety of materials that may tend in the direction in which they argue, they have
not "describe[d] in detail any deficiency or omission in the license application"
or "give[n] a detailed statement of reasons why any particular section or portion
[of the application] is deficient or why any omission is material ••••"
One area of Homeowners' filing does merit separate analysis: the discussion
of population in the vicinity of the Santa Susana Laboratory. I find this
discussion inadequate because it does not reference any regulatory standard that
is being violated because of the growth in local population.39 There is no link
made by Homeowners between the radiation hazard from Applicant's proposed
activity and the population; and that link is necessary for Homeowners to allege
a violation for which a remedy might be appropriate.
I find that the remainder of the filing, other than with respect to population, is
comprised of unanalyzed lists of sources and is so lacking in detail that Applicant
would, if it were to respond appropriately, have to sift through the cited material
and to decide in each instance what portions of the cited documents are relevant.
This is an unfair burden to place on Applicant, particularly in a proceeding in
which the same or very similar points have been advanced by other Intervenors
and in which the substantive concerns will be addressed in a more orderly
fashion by excluding these particular concerns.
In dismissing Homeowners as a party, I have not dismissed many of the
questions they have addressed in their basic case. Those same questions
were addressed by others who succeeded in assembling their case with greater
precision and who will argue many of the same points about which Homeowners
is concerned.
38 Lit-Riskin probably will lind my lnitude "frightening," just IS they found Applicant', lnitude "frightening"
(Response It 9). However, the biological effects of ionizing ndiation hive always been recognized by the
Commission', regulltims Ind there do not Ippear to be Iny new Ictions for Appliclnt to take.
39 lJOOleowners Illeges It page 3 that Applicant based its 1989 population figures on 1980 data. However, IS
HomeownetS' own Attachmmt A demonstntes. these diU are "projected" from the 1980 Census, which often it
the best thlt can be done for populltion data in between censuses.
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v.

SETTLEMENT

The parties are asked to reassess their positions with respect to settlement
and to consider reopening discussions. I am prepared to be available either by
telephone or in person for the purpose of conferring with the parties to break
deadlocks in negotiation. Complete notes of my discussions with the parties
wni, of course, be kept and made public pursuant to Rockwell International
Corp. (Rocketdyne Division), ALAB-925, 30 NRC 709 (1989).

VI.

ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, it is this 19th day of March 1990, ORDERED, that:
1. The following concerns are struck:
Los Angeles Physicians for Social Responsibility:
Portions of Concern 1 relating to maximum radiation doses allowed
to the public or to the EPA Report of July 28, 1989 or to alleged
statements of Secretary Watkins or to the extreme toxicity of plutonium;
Concern 2;
Portions of Concern 4 related to interference between 1RUMP-S and
decontamination and decommissioning;
portions of Concern 4 relating to cumulative effects from radioactive
and chemical substances;
Concern 5;40
Southern California Federation of Scientists:
The portion of Concern 1 relating to filter failure;
Concern 2;
Concern 4;
Concern 5;
Concern 6;

40The materiU in this concern may, however, be viewed u outlining an area in which Ihe Intetvenor wishes Ihe
Presiding Officer to inquire further.
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Concern 7; but the text of this concern may be considered as outlining
an area in which SCFS believes that information is needed;
Concern 8;
Concern 9;
The portion of Concern 10 dealing with decommissioning and decontamination is struck; the portion of Concern 10 dealing with the
use of water for fire extinguishing is placed on probation41 pursuant
to the memorandum that accompanies "this Order;
The portion of Concern 13 relating to releases from handling plutonium at 500°C;
Concern 15;
Concern 16;
Concern 18;
Concern 19;
Concern 21;
The portion of Concern 22 relating to U-238;
Concern 23;
The portion of Concern 24 alleging that filters are changed frequently;
the portion of Concern 24 relating to recirculation of air to the hot
cell is placed on probation;
Concern 25;
Those portions of Concern 26 relating to the availability of water for
use in fire fighting and to "loose ends" in the radiological contingency
plan;
Concern Tl;
Concern 28;
Concern 30;

41 The terms of probation for any concern that is "placed on probation" may be foond in the texlUll portion of
this memorandum; thOle terms arc incorporated into the Order by reference.
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Concern 31; however, the information in this part of the filing may be
considered as raising an area in which SCFS may attempt to persuade
me to ask questions;
Estelle Lit and Jerome Raskin:
Concern A.2;
Concern B;
Susana Knolls Homeowners Association:
All concerns are struck and the Association is dismissed as a party
because it no longer has any concerns pending.
2. The Natural Resources Defense Council42 is dismissed because it has
withdrawn; and Don Wallace is dismissed for failure to file his basic case.
3. Only those concerns or portions of concerns discussed in this Order are
struck.
4. Any motions for reconsideration of this Order must be filed within 10
days of the date stamped on the first page as the date of service.
5. Appeals may be filed by parties that have been dismissed within 10
days of the service of this Order pursuant to 10 C.F.R. §§ 2. 1205(n), 2.1253;
see §§ 2.762, 2.763. Parties filing motions for reconsideration regarding their
dismissal as parties may defer filing an appeal until after the motion for
reconsideration has been determined.
Peter B. Bloch
Presiding Officer
Bethesda, Maryland

421bc Natural Resources Dcfcmc Council. by Notice dated March 2, 1990. withdrew as • party.
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(Request to Renew
to October 1990)

In the Matter of

ROCKWELL INTERNATIONAL
CORPORATION
(Rocketdyne DivIsion)

March 30, 1990

In response to Intervenors' motion, the presiding officer readmitted the Santa
Susana Homeowners Association as a party along with two of its concerns.

PRACTICE AND PROCEDURE:
STRIKE)

SUBPART L (MOTION TO

Relevant newspaper articles, properly indexed and attached for reference
purposes to an intervenor's basic case, generally will be sufficient grounds to
withstand a motion to strike.

POPULATION GROWTH:

10 C.F.R. PART 20

A concern that population has grown in the vicinity of a facility for handling
special nuclear materials will not withstand a motion to strike when it is unac-
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companied by supported allegations that the resulting risk of radiation release
. will exceed 10 C.F.R. Part 20 standards for allowable radiation exposures.
ADDITIVE EFFECTS OF TOXIC AND RADIOACTIVE MATERIALS
A concern about additive effects from toxic and radioactive materials that
is not part of a NEPA concern, shall be struck because there is no regulatory
requirement that such alleged additive effects be considered other than in a
NEPA context

MEMORANDUM AND ORDER
(Reconsideration:

Homeowners and LAPSR)

On March 29, 1990, Santa Susana Homeowners Association (Homeowners)
filed a "Motion for Reconsideration of Order Dismissing Santa Susana Homeowners Association as a Party to Proceeding" (Motion); and on March 24, the
Los Angeles Physicians for Social Responsibility (LAPSR) filed a "Request to
the Presiding Officer for Reinstatement of Struck Concerns of Direct Case of
Physicians for Social Responsibility" (Request). This Memorandum and Order
addresses both filings.
I am very grateful to Homeowners for its filing. In reviewing my Memorandum and Order of March 19, 1990, in light of Homeowners' comments, I have
concluded that I erroneously failed to admit two concerns and that I therefore
erroneously dismissed Homeowners as a party.1
I. HOMEOWNERS' MOTION
A.

Increased Population

Both Homeowners and LAPSR have requested reconsideration of the portions
of my Order in which I found:
Homeownen concludes that there are in excess of 100.000 people living within Smiles
of the Santa Susana Laboratory; and that figure does not seem to be inconsistent with
the data utilized by ApplicanL (Su Section· AM. below, discussing an analogous concern
of Lit-Raskin.) There has been no linkage made between alleged population growth and

1This Memorandum and Order is being issued before Applicant has had

&

chance to =pond. Shcu1d Applicant

wish to respatd. its atgUlTlents wcu1d be fUlly considered. However. that will be the end or iL Homeowners and
LAPSR. as propooents of a motion for rcconsideratim. may not reply to a filing that is in essence a response to
their motion.
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imptrmissiblt risk of radiation exposure. Hence, this concern is Wlsubstantiated and shall
be struck. [Emphasis added.f

•••

One area of Hancowncn' liling does merit separate analysis: the discussion of popula-'
tion in the vicinity of the Santa Susana Laboratory. I lind this discussion inadequate because
it docs not reference any regulatory standard that is being violated because of the growth of
the local population.'

In their motions for reconsideration, both LAPSR and Homeowners argue
persuasively that there is a clear relationship betws:en population and exposure
and radiological effects. LAPSR correctly states that the measure of exposure
to radiation is "person-rads," which is derived by multiplying dose in rads by
population.
The standard for permissible radiation exposure for individuals is set in 10
C.F.R. Part 20, including §20.101 (Radiation Dose Standard for Individuals in
Restricted Areas), § 20.102 (Determination of Prior Dose), § 20.103 (Exposure
ofIndividuals to Concentrations of Radioactive Materials in Air in Restricted Areas), § 20.104 (Exposure of Minors), § 20.105 (permissible Levels of Radiation
in Unrestricted Areas), and §20.106 (Radioactivity in Effluents to Unrestricted
Areas).
The Nuclear Regulatory Commission does not absolutely prohibit the use of
radioactive materials in dense areas. Indeed, there is a power plant operating
in a populous portion of Westchester County, New York. What the NRC does
is to impose limits of exposure to radiation (see Part 20'). Failure to show that
increased population results in violation of the Part 20 standards is a failure to
state a clai!D for which relief can be granted. It was, therefore, an unsubstantiated
claim.
I conclude that it was correct to dismiss Homeowners' discussion of population, which was unaccompanied by any computations of dose or exposure and
also unaccompanied by any citation to Part 20.

B.

Homeowners' Concern IT
Homeowners' Concern II is:

n.

Rockwell International is unlit to possess a Special Nuclear Material License.
A. Rockwell cannot be trusted for technical competence or good faith compliance with
the regulations.
B. Rockwell violates requirements for timely disclosure of complete and accurate
information and fails to make necessary surveys of radiation hazards.

2LBP·9(}'10. 31 NRC 293. 300 (1990).

'Id. It 315·16.
'That LAPSR is lware or Part 20 is evidenced by its citation to lhat Part on page 11 of its direct case.
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In its Motion, Homeowners alleged that i had been arbitrary in admitting a
concern of Jon Scott that alleged an omission in the application and in denying
its concern about a similar matter: Applicant's fitness to be licensed. As I
reflected on this allegation, I became convinced that Homeowners was correct
and that I had indeed made a mistaIce in my initial ruling.
It is true, as I stated in my earlier Memorandum, that Homeowners' support
for its concerns is primarily "comprised of unanalyzed lists of sources."s Most,
but not all, of the sources that are cited are newspaper articles. And these
articles are, at best, hearsay evidence whose value depends on the truth of
statements reported in the news. Therefore, it would be helpful if Homeowners
would have taken the trouble to analyze these articles and to determine which
of the reports are particularly credible and which portions allege violations.
Instead, Homeowners made its own summary of the articles without referencing
particular sections to which Applicant must address an answer. It then appended
articles to its motion, but without page numbers or dates or any easy way to
compare the cited articles to the appended articles.
This form of record is difficult to deal with, both for the presiding officer
and for the applicant who might have to respond to it. It is, after all, neither
Homeowners' summary nor even the articles themselves that Applicant must
deal with - but the underlying truth of the words reportedly said by the sources
cited in the articles.
Despite iny frustration at this form of filing, I have decided that in a Subpart
L proceeding - in which discovery is not permiued - it is appropriate that
these summary references to newspaper articles, by a party that is not skilled in
administrative proceedings and is not represented by a lawyer, should survive a
motion to strike. As 10 C.F.R § 2.1233(e) says: "Strict rules of evidence do
not apply to wriuen submissions under this section.•••"
However, it is, also appropriate - in reversing my initial determination - to
alleviate Applicant'S burden in responding to this material. Hence, Homeowners
must deliver to Rockwell, within 7 days,li a clearly cross-referenced set of copies
of newspaper articles containing numbered pages and dates of publication.
(Dates are very useful in evaluating the significance of a newspaper article.)
Rockwell need only respond to references that comply with the directions given
in this paragraph.
I am aware that Applicant is being asked to respond to secondary sources.
I am fully cognizant of the proper weight to be accorded to such sources,
particularly when compared to direct evidence that Applicant may submiL

5LBP-9().10.IIIf'TG. 31 NRC at 316.
liThe clear c:ma-mermces and dates _y be properly acned in the cIoc:kct pranplly after having been acrvcd on
Roc:kwc1l.
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n.
A.

REQUEST OF LAPSR

Concern 1 of LAPSR

In reviewing LAPSR's Request, I have concluded that its direct case was
careless in omitting citations to specific portions of fully defined reference
documents that would permit the reader to know the sources on which it
was relying. However, doctors who are not lawyers may be excused in our
proceedings for this lapse - even though failure to use citations also would
violate proper ptactice for medical publications. Consequently - now that I
am reminded by LAPSR of the origin of their incomplete citation on page 2 of
their Direct Case, I shall reverse my determination to strike material from "the
EPA report of July 28, 1989." (There is no change in my decision to strike
references to undocumented remarks of Secretary Watkins.)
B.

Plutonium Risks
The potion of my decision for which LAPSR seeks reconsideration states:
The entire section on plutonium risks also shall be struck because it is not related to
anything in the application or the regulations. There is no doubt about the extreme toxicity
of plutonium. Furthermore, were this section related to the application - as, for example,
the Committee to Bridge the Gap has done in iu written filing at 7-11 - it would have been
admissible.'

In its Request at 2, LAPSR argues that "[ilt is not the toxicity of plutonium
which is in question but the attitude of the Applicant in not assessing the risks
properly." With this statement, I am in complete agreement. However, this
concern does not link the risks of plutonium to any statements by Applicant's
officials or to any actions of Applicant and therefore it shall be struck.
C.

Concern 2

Since LAPSR has not tied its arguments about population growth to the radiation protection standards of 10 C.F.R. Part 20, discussed above, its arguments
about population remain struck.

7LBP·90-10, supra, 31 NRC It 300.
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D.

Concern 4

This concern about the additive effects of toxic and radioactive materials
makes a general reference to 10 C.F.R. Part 20, but I do not know of any section
of that Part that covers combined effects of radioactive and toxic materials.
Hence, my decision to strike shall stand.'
E.

Concern 5

I agree with LAPSR that worker health and safety are extremely important;
however, LAPSR has still not provided any cognizable reason for believing
that Applicant has acted improperly with respect to worker health and safety.
There is, in particular, no citation to support LAPSR's statement that the onsite
emergency plan must consider various levels of radiological contamination.
Consequently, Concern 5 remains struck.

ORDER
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 30th day of March 1990, ORDERED, that:
1. Santa Susana Homeowners Association is restored to party status.
2. Santa Susana Homeowners Association Concern IT shall be reinstated
and shall not be struck in whole or in part.
3. Santa Susana Homeowners Association shall comply with the remedial
action directed in the Memorandum. Newspaper articles that are not clearly
cross-referenced or are not dated shall be struck.
4. The portion of the Los Angeles Physicians for Social Responsibility's
direct case dealing with "the EPA report of July 28, 1989" shall be restored and
shall not be struck.
Respectfully ORDERED,
Peter B. Bloch
Presiding Officer
Bethesda, Maryland

8 If an Environmental Impact Statement is prepared. it woold of cOUI5e have to deal with all the cnvirauncnta1
impacts of the project, including the impacts of toxic. nooradiological chemicals. H~. that is the cnly context
in which IIlCb an analysis appears to be requited; and this coocem did not initially raise any questions about the
need for enviraunental assessment or environmental impact IlUtemenL
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In this final Director's Decision, the Director of Nuclear Reactor Regulation
responds to remaining issues left open by Partial Director's Decision DD-89-5,
30 NRC 73 (1989), as well as additional issues raised by Thomas J. Saporito
in two subsequent Petitions. The Petitioner requested that the NRC take certain
immediate actions with regard to Thrkey Point Nuclear Generating Plant, Units
3 and 4, alleging as bases for his requests that there had been reprisals against
employees for reporting safety concerns and a chilling effect on reporting safety
concerns as a result of discrimination and harassment, that his employment had
been adversely affected after engaging in protected activity as defined in 10
C.F.R. § 50.7, that the Licensee and its counsel acted improperly in connection
with Petitioner's hearing before the Department of Labor, and that there had
been a falsification and destruction of documents at the facility. For reasons set
forth in the Petition, the Director denies the Petitioner's requests.

RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING

The institution of proceedings in response to a request pursuant to 10
C.P.R. § 2.206 is appropriate only when substantial health and safety issues
have been raised.
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DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION
On December 21, 1988, Thomas J. Saporito, Jr. (petitioner) submitted a
request pursuant to 10 C.F.R. § 2.206 that the Nuclear Regulatory Commission
(NRC) take certain actions with regard to the Thrkey Point Plant, Units 3 and 4.
The request of December 21, 1988, was supplem~nted by five later submittals
dated January 13 and 30, February 7, and April 25 and 26, 1989. These six
documents were referred to the Office of Nuclear Reactor Regulation (NRR) for
consideration pursuant to section 2.206. These documents will be jointly referred
to herein as the "December 21, 1988 Petition." Subsequently, the Petitioner filed
additional requests for action with regard to the Thrkey Point facility, dated July
7 and August 12, 1989.
On July 12, 1989, a Partial Director's Decision, DD-89-5, 30 NRC 73 (1989),
was issued which responded, in part, to the request for action in the December
21, 1988 Petition. This Director's Decision responds to the remaining issues
from the December 21, 1988 Petition as well as the Petitions dated July 7, 1989,
and August 12, 1989, which have also been referred to NRR for consideration.
As discussed in Partial Director's Decision DD-89-5, two issues identified in
the December 21, 1988 Petition required further investigation by the NRC Staff.
The two issues involved (1) a chilling effect on reporting safety concerns as a
result of discrimination and harassment, and (2) the falsification and destruction
of documents. This Petition requested that the operating licenses for Units 3 and
4 be immediately suspended and revoked and that an escalated civil penalty be
imposed on Florida Power & Light Company (FPL, the Licensee) based upon
these issues.
The July 7, 1989 Petition requested that the NRC take immediate actions
to cause the suspension of Thrkey Point operating licenses DPR-31 and DPR41, cause the imposition of an escalated civil penalty upon the Licensee, and
cause an investigation into unlawful actions of the Licensee. As a basis for
these requests, the Petitioner alleged that reprisals and retaliatory measures were
taken against employees at the Thrkey Point facility after these employees voiced
safety concerns to Licensee management
The August 12, 1989 Petition requested that the NRC investigate the violations of NRC requirements delineated in the Petition and take immediate actions
to (1) cause the suspension of operating licenses DPR-31 and DPR-41; (2) cause
the imposition of an escalated civil penalty upon the Licensee; (3) cause a criminal investigation concerning the behavior and conduct of Licensee's counsel;
and (4) reverse the chilling effect instilled at the Thrkey Point facility resulting from the illegal Licensee conduct. In the Petition, the Petitioner states that
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the Licensee has violated the NRC's regulation 10 C.F.R. §50.7, ''Employee
Protection." To support this statement, the Petitioner alleges that the following
activities at the Thrkey Point facility have occurred:
(1) The Petitioner's employment was adversely affected at the Thrkey
Point facility after engaging in protected activity embraced within the
requirements and meaning of section 50.7.
(2) The Licensee "appears to have" intimidated and coerced the Petitioner
by hiring a law firm to interrogate him concerning information that
he conveyed to the NRC concerning operations at Thrkey Point
(3) The Licensee, through its counsel, "appears to have" attempted to
prevent the Petitioner from "delineating" additional information to
the NRC by offering the Petitioner a transfer to the St. Lucie facility
owned and operated by the Licensee.
(4) The Licensee, through its counsel, "appears to have" influenced two
potential witnesses, whereby the witnesses' testimony could not be
relied upon during the Petitioner's hearing before the Department of
Labor (DOL).
(5) The Licensee, through its counsel, "appears to have" intimidated and
coerced a supervisor at the Thrkey Point facility into attending a
meeting with the Licensee's counsel in order to enable counsel to
question the supervisor against his wishes concerning the scheduled
hearing before the U.S. Department of Labor (DOL) in February
1989.
DISCUSSION
Previously, Petitioner had filed several complaints, beginning in October
1988, with DOL alleging that he had been subjected to harassment, discriminatory conduct, and, ultimately, dismissal by the Licensee for engaging in certain
protected activity, in violation of section 210 of the Energy Reorganization Act.
These complaints were investigated by DOL's Wage and Hour Division and
were the subject of a hearing held before a DOL Administrative Law Judge
(AU).
An investigation, as discussed below, was initiated by the NRC's Office of
Investigation (01) in response to a request from the NRC Regional Administrator, Region II, to resolve the allegations contained in the July 7 and August
12, 1989 Petitions as well as the two issues remaining open from the December
21, 1988 Petition. In addition to the allegations contained in these petitions,
OI was also requested to investigate additional allegations concerning FPL's
Thrkey Point and St Lucie nuclear plants that had been received by the NRC's
Region II office.
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On December 21, 1988, the NRC Regional Administrator, Region II, requested that OI conduct an investigation to resolve allegations that had been
raised by the Petitioner of falsification, alteration, and destruction of plant nuclear safety-related documents at both the Thrkey Point plant (December 21,
1988 Petition) and the St. Lucie plant. Subsequently, requests made by the Region~ Administrator sought additional assistance to resolve allegations raised
by the Petitioner that Licensee employees at Thrkey Point were harassed and
intimidated for reporting nuclear safety-related deficiencies and concerns (December 21, 1988 and July 7, 1989 Petitions), that some Licensee officials had
created a "chilling effect" at the plant by threatening to retaliate against individuals who openly discussed or reported these issues (December 21, 1988
and August 12, 1989 Petitions), and that Licensee personnel andlor attorneys
representing the Licensee interfered with DOL proceedings by threatening witnesses or offering them favorable employment opportunities if they declined to
testify on his behalf (December 21, 1988 and August 12, 1989 Petitions). The
Regional Administrator also requested OI to resolve additional allegations of
improprieties, including allegations that the use of an independent law firm and
the unethical conduct and behavior of the Licensee's counsel before and during
the DOL hearing were harassing and intimidating actions that interfered with
the Petitioner's participation in the DOL matter (July 7 and August 12, 1989
Petitions).
On January 22, 1990, OI completed its investigation. The results of this
investigation are contained in OI Report, Case Number 2-88-012, dated January
22, 1990.1 With one exception, all of the allegations remaining open from the
December 21, 1988 Petition and those contained in the July 7 and August

12, 1989 Petitions were investigated by 01. The only allegation that was not
investigated by OI was that Petitioner's employment was adversely affected after
he engaged in protected activity, as this allegation was the subject of DOL's
investigation.
The OI investigation concluded, based upon the large volume of testimony
received from numerous interviewees and the extensive review and analysis
of pertinent records, correspondence, and documents, that the allegations of
employee harassment, the chilling-effect condition, and Licensee discrimination
against individuals who reported or identified nuclear-safety-related concerns
could not be substantiated as alleged. Additionally, there was insufficient
evidence to confirm the allegations that instrumentation and control maintenance
records were willfully and intentionally falsified, altered, andlor destroyed to
conceal procedure violations. Finally, the investigation also concluded that no
Thrkey Point employee who testified for the Petitioner at the DOL hearing was
1A copy of the synopsis of the or report lUJIII11uizing the investigation and its findings was transmitted to the
Petitioner by copy of a Icuer from Stewart D. EbneIer (NRC) to JlL Goldberg (FPL). dated Muclt 22, 1990.
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knowingly harassed or discriminated against by the Licensee for this activity,
and that evidence failed to support the allegation that attorneys for the Licensee
acted improperly or behaved in an unethical manner during the independent law
firm investigation or the DOL matter.
Concerning the Petitioner's allegation that his employment was adversely
affected after he engaged in protected activity, on June 3D, 1989, the DOL AU
issued a Recommended Decision and Order denying the Petitioner's complaint.
In his decision, the AU held that the Petitioner failed to present a prima
facie case that he had been discriminated against for engaging in protected
activity, and that his discharge resulted solely from his own insubordination.
The Petitioner has appealed this decision, and that appeal is pending before the
Secretary of Labor.
Because the DOL AU did not substantiate the Petitioner's allegation, and
because nothing in the Petition or otherwise available to me leads me to conclude
that the Petitioner's allegation is valid, I have concluded that there is no basis
for the requested relief. I am aware that the AU's decision has been appealed to
the Secretary of Labor. As is the NRC Staff's practice, if the Secretary reverses
or modifies the AU's decision, the NRC will consider whether enforcement or
other action against the Licensee is appropriate.
CONCLUSION
The institution of proceedings in response to a request pursuant to 10
C.F.R. § 2.206 is appropriate only when substantial health and safety issues have
been raised. See Consolidated Edison Co. of New York (Indian Point, Units I, 2
and 3), CLI-75-8, 2 NRC 173, 176 (1975), and Washington Public Power Supply
System (wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 923 (1984).
This is the standard that has been applied to determine whether the actions
requested in the Petitions are warranted. For the reasons discussed above, no
basis exists for taking the actions requested in the Petitions as no substantial
health and safety issues have been raised by the Petitions. Accordingly, the
Petitioner's requests for action pursuant to 10 C.F.R. § 2.206 are denied.
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A copy of this Decision will be filed \\'ith the Secretary of the Commission
for the Commission's review in accordance with 10 C.F.R. § 2.206(c).
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 22d day of March, 1990
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On certification by the Appeal Board of its ruling reversing an Intervenor's
environmental contention concerning a spent fuel pool accident, ALAB-919,
30 NRC 29 (1989), the Commission vacates that part of the Appeal Board's
decision that amounts to a holding that an accident with a probability on the
order of 10-4 per reactor year is remote and speculative, without prejudice to a
later Commission determination on what the limits should be. The Commission
directs the Appeal Board, on remand, to develop further information before a
judgment is made on whether the accident at issue here is remote and speculative.
NEPA:

WORST-CASE ANALYSIS

The Commission does not read the Supreme Court's decision in Robertson
v. Methow Valley Citizens Council. 490 U.S. _ (1989), to say that an accident
can be excluded from NEPA consideration on the sole ground that it presents a
"worst case."

333

NEPA:

REMOTE AND SPECULATIVE EVENTS

What is important for purposes of NEPA consideration is the likelihood of
occurrence of the accident in question. If the accident sought to be considered is
sufficiently unlikely that it can be characterized fairly as remote and speculative,
then consideration under NEPA is not required as a matter of law.

MEMORANDUM AND ORDER
The Atomic Safety and Licensing Appeal Board has certified to the Commission its ruling that the environmental contention proffered by Intervenor
New England Coalition on Nuclear Pollution and the Commonwealth of Massachusetts Gointly "Intervenors") was not admissible in the above-captioned proceeding. ALAB-919, 30 NRC 29 (1989). Intervenors' contention sought consideration in an environmental impact statement (EIS) of the increased consequences from a spent fuel pool accident greater than those previously evaluated
by the NRC in its NEPA review. The accident sought to be considered consisted
of a spent fuel pool cladding fire caused by a failure of spent fuel pool cooling,
with the cooling failure caused in turn by combustion of hydrogen gas following
a reactor accident The Appeal Board's ruling overturned the Atomic Safety and
Licensing Board's judgment that the decision in Sierra Club v. NRC, 862 F.2d
222 (9th Cir. 1988), required the NRC to entertain the contention. Our response
to the Appeal Board's certification is set forth below.!
We agree with the Appeal Board that the basis of its decision would not run
afoul of the holding in either Sierra Club, or Limerick Ecology Action v. NRC,
869 F.2d 719 (3d Cir. 1989). Since we do not view Sierra Club as affecting
the decision rationale in this case, and we believe that Sierra Club should have
little or no effect on future cases, we do not address here whether Sierra Club
should be foIlowed by the Commission in all circuits.
The Supreme Court had made it clear that NEPA does not require consideration of an accident merely because it presents a "worst case," Robertson
v. Methow Valley Citizens Council, 490 U.S. _ (1989); see also San Luis
Obispo Mothers for Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), aff'd en
bane, 789 F.2d 26, cert. denied, 107 S. Ct. 330 (1986). But we do not read the
Supreme Court's decision to say that an accident can be excluded from NEPA
consideration on the sole ground that it presents a "worst case." What is important for purposes of NEPA consideration is the likelihood of occurrence of

! The Canmission hIS cmsidcred !he briefs previously filed in this maner, as wc\l as !he transcript of oral
argument on appeal and lbe 1cW:n submincd by lbe parties, and concluded lbat no additional briefing is required.
Accordingly, lbe Commission does not grant NECNP', request fot molber round of briefing.
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the accident in question. If the accident sought to be considered is sufficiently
unlikely that it can be characterized fairly as remote and speculative, then consideration under NEPA is not required as a matter of law. The accident at
issue here is essentially the same as the one addressed previously by the Appeal
Board in ALAB-869, 26 NRC 13 (1987), and ALAB-876, 26 NRC 277 (1987).
Although certain parts of the accident sequence - for example, the zircaloycladding fire - are discussed in the documents cited by Intervenors, the entire
accident sequence is not. Specifically, the documents cited by Intervenors as a
basis for the contention do not address how likely it would be that hydrogen
combustion as a result of a reactor accident would lead to irreparable loss of
spent fuel cooling. Thus, the record at this point contains no information on the
likelihood or plausibility of the specific accident that is the subject of the actual
contention formally filed by the Intervenors.
We note in this regard that Intervenors suggest before the Appeal Board that
their contention should be broadened to include other reactor accident sequences
as a cause for a major loss of spent fuel cooling water. We recognize that the
documents cited by Intervenors indicate that the upper limit on the probability
of such events is on the order of 2.6 x 10-4 per reactor year and that the Appeal
Board in effect found probabilities of this magnitude to be so low as to be
remote and speculative for NEPA purposes.
We are reluctant either to endorse or reject a holding that accidents of this
probability should be considered remote and speculative, both because such a
determination may be unnecessary here and because such a decision could have
broader ramifications for the NRC's regulatory program that are better explored
outside the scope of a particular case involving only a few parties. Therefore,
to the extent that ALAB-919 amounts to a holding that an accident with a
probability on the order of 10-4 per reactor year is remote and speculative, we
vacate that part of the Appeal Board's decision without prejudice to a later
Commission determination on what the limits should be. We remand to the
Appeal Board for further consideration of the actual contention formally filed
by the Intervenors.2
The Commission believes that on remand more information on the plausibility
or probability of the reactor accident/hydrogen combustion/spent fuel pool
cooling failure/cladding fire at issue here (and in ALAB-869 and ALAB-876)
is needed before a judgment'should be made whether the accident that is the
subject of these three decisions is remote and speculative. As part of our remand
we therefore direct the Appeal Board to develop such information further. We

2Thlt contention involves • severe reactor Iccident Iblt generates IIlflicient hydrogen to cause hydrogen ignition
or detonation which, in tum, causes • loss of spent fuel cooling lhat leads to • lpent fuel cladding fire. The
broldened contention lhat was raised It oral argument on Ippeal and Iblt WlS cmsidered by Ibe Appeal Board in
ALAB-919 is, in essence, an improperly lite-filed contention; it should net be cauidered in Ibis remand_
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leave it to the Appeal Board to decide on the procedural means to obtain this
information, whether by inviting something akin to summary disposition motions
or otherwise. If the Appeal Board finds that an accident probability on the order
of 1Q-4 per reactor year is appropriate for the entire accident sequence postulated
in this contention, the case should be returned to the Commission for further
review. Otherwise, the Appeal Board should modify or confirm its judgment as
to the remote and speculative nature of the accident on the basis of the accident
probability derived on remand.
This matter is returned to the Appeal Board for further consideration consistent with this order.
It is so ORDERED.
For the Commission
SAMUEL J. CHll.K
Secretary of the Commission
Dated at Rockville, Maryland,
this 5th day of April 1990.
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ROCKWELL INTERNATIONAL
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April 13, 1990

The Commission affirms ALAB·92S, 30 NRC 709 (1989), but provides
comments to underscore its agreement with the Appeal Board's interpretations
of three provisions of the Commission's new rules of procedure governing
materials licensing adjudications. Further, the Commission recommends that
a settlement judge be utilized in appropriate circumstances and expresses the
view that this device is already permitted under the Commission's rules for
adjudicatory proceedings.

RULES OF PRACTICE: INFORMAL. HEARINGS (TIMING OF
WRITIEN QUESTIONS)
The submission of questions to a party by the presiding officer is appropriate
only after a ruling has issued on the initial request for hearing and after the NRC
Staff has made the hearing file available in accordance with 10 C.F.R. § 2.1231
and after parties have filed their initial written presentations in accordance with
10 C.F.R. § 2.1233(b) or (c).
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RULES OF PRACTICE: SETILEMENf OF CONfESTED
PROCEEDINGS (USE OF SETILEMENf JUDGE)
Where an administrative judge's involvement in the settlement process could
be extensive (more than providing encouragement to parties or holding a
conference in open session), the Commission believes that utilization of a
settlement judge should be considered.

RULES OF PRACTICE: SETILEMENf OF CONfESTED
PROCEEDINGS (AUTHORITY FOR USE OF SETTLEMENf JUDGES)
The Commission believes that resort to a settlement judge may be accomplished under its present rules which encourage settlements (10 C.P.R. §§2.759,
2.1241), endow presiding officers with the authority to hold conferences before
or during hearings for settlement (10 C.F.R. §§2.718(h), 2.1209(c», and allow
presiding officers to take any other action consistent with the Atomic Energy
Act, the Administrative Procedure Act, and Commission rules of practice (10
C.F.R. §§ 2.718(m), 2.1209(1).

RULES OF PRACTICE: SETILEMENf OF CONfESTED
PROCEEDINGS (USE OF SETILEMENf JUDGE)
Utilization of the settlement judge cannot be mandatory and cannot accrue
to a party's detriment. In addition, in view of the fact that a settlement judge
might engage in ex parte discussions and form a judgment on the merits of
a party's position during ·the course of negotiations, the settlement judge's
communications and dealings with the presiding officer on the merits of issues,
and the parties' positions will have to be circumscribed

RULES OF PRACTICE:
ORDERS)

INFORMAL HEARINGS (WRITTEN

A party will hardly be in a position to appeal the gn.o~ or denial of a hearing
request unless the presiding officer has issued a written decision explaining how
the demands of § 2.1205(g) have or have not been met.

MEMORANDUM AND ORDER
The Commission has determined not to disturb the Atomic Safety and Licensing Appeal Board's Memorandum and Order of December 21, 1989, in this
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case, ALAB-925, 30 NRC 7(1) (1989). However, to underscore our agreement
with the Appeal Board's interpretations of three provisions of the Commission's
new rules of procedure governing the conduct of informal adjudicatory hearings
in materials licensing proceedings, we provide the following comments. See 54
Fed. Reg. 8269 (1989) (codified as 10 C.F.R. Part 2, Subpart L, §§2.1201 et
seq.).
1. While the Subpart L rules do not permit discovery, see 10 C.F.R.
§ 2.1231(d), the presiding officer is provided the authority to submit written
questions to the parties which must be answered in writing under oath or
affirmation and supported by appropriate evidence. 10 C.F.R. § 2.1233(a).
In this proceeding the Appeal Board became concerned that the timing of
the Presiding Officer's exercise of this authority was not consistent with the
procedural scheme. As the Appeal Board explained:
The opportunity afforded a presiding officer to present the parties, including the applicant,
with written questions clearly was intended as a means to clarify his or her understanding of
any matter that a party has properly put into controversy through iu written presentations,
but which is still not amenable to resolution on the existing record. It was not intended as a
vehicle to aid an intervenor, prohibited by the rules from engaging in discovery, in preparing
the written presentation in which it bears the responsibility for adding the factual meat to
the bare bones of any previously unsubstantiated concerns.

ALAB-925, 30 NRC at 718 (footnote omitted). We agree. This means, at
minimum, that the submission of questions to a party by the presiding officer
is appropriate only after a ruling has issued on the initial request(s) for hearing
and after the NRC Staff has made the hearing file available in accordance with
10 C.F.R. § 2.1231 and after parties have filed their initial wriUen presentations
in accordance with 10 C.F.R. §2.1233(b) or (c). See ALAB-925, 30 NRC at
717. If the presiding officer then determines that follow-up written questions
are necessary to create an adequate record for decision, it is within the presiding
officer's discretion to pose such questions. See 10 C.F.R. § 2.1233(a), (d); see
also ALAB-925, 30 NRC at 716.·
2. The Subpart L rules encourage the fair and reasonable settlement of
proceedings and provide the presiding officer with authority to hold conferences
for this purpose. See 10 C.F.R. §§ 2.1241, 2.12(1)(c). The Appeal Board became
concerned that the Presiding. Officer in this proceeding intended to hold such
conferences in private. The Appeal Board noted that
traditionally all conferences or meetings in connection with the agency', formal adjudications, held under the auspices and in the presence of an NRC licensing board or presiding

-n.e subput L rules provide a meclwtism for bringing to the Commissioo'. aucmian any ".eri0Ul

..rely.

environmental. or common defense and .ecurity mlttcf' which has not been pmpc:rly placed in COIIleSt by a potty.
10 c.P.R. §2.12S1(d).
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officer. have been open to the public. unless matters of national or plant security or classified. privileged. or proprietary information are involved. Suo t.g., 10 C.F.R. Part 2. App. A.
§ll(d).

ALAB-925, 30 NRC at 721. The Board expressed doubt that the Subpart L rules
provided the presiding officer greater discretion to hold nonpublic meetings with
the parties than is provided for formal adjudications under Subpart G_ Id. The
Board directed the Presiding Officer in this proceeding "not [to be] a participant
in any private and confidential negotiations between the parties, and, conversely,
that any [settlement] conferences in his presence are [to be] open to the public,
absent compelling circumstances." Id. We generally agree with the Appeal
Board's directive.
Commission policy strongly favors settlement of adjudicatory proceedings.
At the same time, we are aware of the potential for compromise of a presiding
officer's role as an impartial adjudicator through involvement in the settlement
process discussed in the Appeal Board's Memorandum and Order. Id. at 721
n.13. Where an administrative judge's involvement in the settlement process
could be extensive (more than providing encouragement to parties or holding a
conference in open session), we believe that utilization of a settlement judge
should be considered. Use of settlement judges has been endorsed by the
Administrative Conference of the United States:
The settlement judge can command a degree of deference similar to that of the presiding judge
without the need to observe all of the commands that establish and maintain impartiality.
A separate settlement judge. once appointed. can engage in ex parte and off-the-record
conversations. frank assessments of the merits. and other techniques to aid settlement that
the presiding judge is less free to use.

1 C.F.R. § 305.88-5.
We believe that resort to a settlement judge may be accomplished under
our present rules which encourage settlements (10 C.F.R. §§ 2.759. 2.1241),
endow presiding officers with the authority to hold conferences before or during
hearings for settlement (10 C.F.R. §§ 2.718(h), 2.1209(c» and allow presiding
officers to take any other action consistent with the Atomic Energy Act, the
Administrative Procedure Act, and our rules of practice (10 C.F.R. §§ 2.718(m),
2.1209(1». Accordingly, it is our view that the presiding officer could, at the
request of the parties, ask that the Chairman of the Atomic Safety and Licensing
Board Panel appoint a settlement judge if he considered it advantageous to do
so. We are mindful, of course, that any party's participation in the settlement
process is voluntary. Therefore, utilization of the settlement judge cannot be
mandatory and cannot accrue to a party's detriment. In addition, in view of the
fact that a settlement judge might engage in ex parte discussions and form a
judgment on the merits of a party's position during the course of negotiations,
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the settlement judge's communications and dealings with the presiding officer
on the merits of issues and the parties' positions will have to be circumscribed.
With these caveats, however, we believe that the settlement judge concept could
serve a useful purpose in our proceedings.
3. The Subpart L rules contemplate that a request for hearing filed by a
person other than the applicant will describe in detail the factors enumerated at
10 C.F.R. § 2.1205(d). See 54 Fed. Reg. 8272. The Commission specified in 10
C.F.R. § 2. 1205(g) the determinations the presiding officer must make in ruling
on a request for hearing by a person other than the applicant: whether the
specified areas of concern are germane to the subject matter of the proceeding;
whether the hearing request is timely; and whether the requestor meets the
judicial standards for standing. In this proceeding the Presiding Officer did not
commit his oral grant of the initial hearing requests to writing. The Appeal
Board observed that the § 2. 1205(g) determinations "are not readily amenable
to oral ruling" and concluded that "for the sake of a complete record, a written
order on a ruling as important as the granting of requests for a hearing is a
necessary and not unduly burdensome formality." ALAB-925, 30 NRC at 722.
We agree. Either the denial or the grant of a request for hearing or a
petition for leave to intervene is appealable within 10 days of service of the
order denying or granting the hearing request/petition. 10 C.F.R. §2.1205(n).
A party appealing such an order must file a "statement that succinctly sets out,
with supporting argument, the errors alleged." [d. A party will hardly be in
a position to do this unless the presiding officer has issued a written decision
explaining how the demands of § 2.1205(g) have or have not been meL
It is so ORDERED.
For the Commission·

SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 13th day of April 1990.

·Comrnissiooer Roberts was not present fOT the affinnauoo of this Order; if he had been present he would have
approved iL
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The Appeal Board refers intervenors' motion to reopen the record and admit
late-filed contentions regarding the defective Rosemount transmitters to the
Commission.
APPEAL BOARD(S):

ACTION ON NEW MA'ITERS

Where finality has attached to some but not all issues, an appeal board
will entertain new matters only if there is a ''reasonable nexus" between those
matters and the issues remaining before the board. Virginia Electric and Power
Co. (North Anna Nuclear Power Station. Units 1 and 2), ALAB-SSl, 9 NRC
704, 7m (1979). A "reasonable nexus" does not mean a "total identity or
commonality of issues" but. rather, has reference simply to "a rational and direct
link." Louisiana Power & Light Co. (Waterford Steam Electric Station, Unit
3), ALAB-797, 21 NRC 6,8 (1985); Florida Power and Light Co. (St Lucie
Nuclear Power Plant, Unit No.2), ALAB-S79, 11 NRC 223, 226 (1980).
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APPEAL BOARD(S):

ACTION ON NEW MATTERS

The fact that an Appeal Board properly has before it issues concerning
emergency planning does not justify its consideration of newly raised issues
concerning the possible failure of transmitters.

RULES OF PRACTICE: REOPENING OF RECORD;
CONTENTIONS (NEW INFORMATION)
The Commission's regulations confer a fundamental right to seek a reopening
of the record on any issue germane to the outcome of the proceeding so long
as (1) the proceeding is not yet complete, and (2) the reopening standards
as set forth in 10 C.F.R. § 2.734 have been met See 10 C.F.R. § 2.734; 51
Fed. Reg. 19,535 (1986).

APPEAL nOARD(S):

ACTION ON NEW MATTERS

The "reasonable nexus" test does not preclude an intervenor from advancing a
new contention arising from recent developments of safety significance. Rather,
the function of the test is to ascertain the appropriate forum to entertain ab initio
a party's claim that the requirements of 10 C.F.R. § 2.734 for the reopening of
a record have been satisfied.

APPEAL BOARD(S):

ACTION ON NEW MATTERS

The determination as to whether a "reasonable nexus" exists is not strictly
speaking a matter of an appeal board's authority to act on a particular motion
to reopen a record to introduce a new contention. It is, instead, a matter akin to
venue - the inquiry being where, given the subject of the contention and the
then status of the proceeding, the motion is best considered initially.

APPEAL BOARD(S):

ACTION ON NEW MATTERS

LICENSING BOARD(S):

ACTION ON NEW MATTERS

Where neither the Licensing Board nor the Appeal Board currently is considering issues with a "rational and direct link" to the substance of a new contention
that might serve as the basis for reopening a record, the Commission is the appropriate adjudicatory body to rule on such a motion.

344

APPEARANCES
Diane Curran, Washington, D.C., for the intervenors New England Coalition
on Nuclear PoIlution, et al.
Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. SelIeck, and Jeffrey
P. Trout, Boston, Massachusetts, for the applicants Public Service
Company of New Hampshire, et al.
Charles A. Barth for the Nuclear Regulatory Commission Staff.

MEMORANDUM AND ORDER
Before us in this operating license proceeding involving the Seabrook nuclear
facility is the February 27, 1990, Intervenors' Motion to Reopen the Record
and Admit Late-Filed Contention Regarding Defective Rosemount Transmitters.
The motion is opposed by the applicants and the NRC staff on the ground that,
inter alia, we lack jurisdiction to entertain it on the merits. We disagree with
that proposition but further conclude that the motion should be referred to the
Commission for such action as it deems appropriate.
1. By their reopening motion, the intervenors would inject into the proceeding at this late date the following contention:
Applicants do not satisfy the Commission's standards for domestic licensing of production
and utilization facilities because Applicants have not taken adequate measures to assure that
RosemOlmt Transmitters will not cause, contribute to, or fail to operate during, an accident
at Seabrook Station. 10 CFR § 50.34(b); § 50.34(f)(3); § 50.36(c)(3); § 50.49; § 50.55a(h);
§50.57; §50.7I(e); Part 50 Appendix A, General Design Criteria 13, 20 and 21; and
Appendix B n, VIT, X, Xl, XIV, XV and XVI.

According to the motion, the transmitters in question are used to measure pressure and differential pressure in nuclear power plant safety systems. The motion further recites that a recent NRC issuance both confirmed that a previously
reported failure of certain models was caused by a loss of fill-oil from the transmitter's sealed sensing module, and indicated that there had been more failure
instances than those already on record.
In short, the intervenors seek to raise a new issue directed to the safety of
plant operation. But no Appeal Board still has any issues of that stripe under
merits consideration in connection with any pending appeal. To the contrary, the
last such issue coming to us on the merits - concerned with the environmental
qualification of coaxial cable used for data transmission in Seabrook's computer
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'system and certain other purposes - received our final word over a year ago.1
All issues that remain for our disposition on the merits pertain to the adequacy
of emergency response planning for areas within the Seabrook plume exposure
pathway emergency planning zone.2
In these circumstances, intervenors are confronted with the well-settled
principle, enunciated over a decade ago in the North Anna proceeding, that,
where "finality has attached to some but not all issues, appeal board jurisdiction
to entertain new matters is dependent upon the existence of a 'reasonable nexus'
between those matters and the issues remaining before the board."' To be sure,
''reasonable nexus" does not mean a '~total identity or commonality of issues"
but, rather, has reference simply to "a rational and direct link.'>4 Manifestly,
however, there is no tie whatever between one or more of the emergency
planning issues still awaiting appeal board action and any questions associated
with the possible failure of the Rosemount transmitters.
2. In a supplemental filing solicited by us, the intervenors acknowledge that
their motion does not satisfy the "reasonable nexus" test We are told, however,
that our decisions invoking that test should be reconsidered. On that score, the
intervenors maintain that application of the test would "unfairly deprive" the
Commission's Rule of Practice concerned with the reopening of closed records'
"of any meaningful utility where intervenors discover new information relevant
to the safety of full power operation.'ttS
There might well be merit to that concern if the necessary consequence of
the failure to satisfy the ''reasonable nexus" test were that no tribunal within the
Commission is free to consider a reopening request in an adjudicatory context.
But such is not the effect of our conclusion that the test has not been met here.
The Commission's regulations appear to confer a fundamental right to seek
a reopening of the record of an adjudicatory proceeding on any issue germane
to the outcome of the proceeding so long as the final curtain on the proceeding

1 Su ALAB·909, 29 NRC 1 (1989).
2 Then: is pending an appc:01 by tbcse intcrvcmm from the

Ildnsing Boud's dc:nisl. or a motion 10 reopen the
record to permit the litigation r:L c:onIaItiona growing out or low-powcr testing at Seabrook. Sec LBP·89-28, 30
NRC 271 (1989). Although thase c:onIaItiona uscrtcclly bear upon the conduct or run·power opcntion, un1css
and until admitted 10 the proc:ecding they do not give lise 10 a ..rcty mauer in c:ontnwcrsy.
3 Virtu.;" Ekctric GNl Power Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-SSl, 9 NRC 704,
707 (1979).

4 LouiMNJ Puowr " Li,AI Co. (Wataford Steam Flcctrlc Station, Unit 3), ALAB·797, 21 NRC 6, 8 (198S);
Florida Puowr tutd Li,AI CO. (SL Lucie Nuclear Power Plant, Unit No. 2), ALAB·S79, 11 NRC 223, 226 (1980).
Accord Lo", Isltutd Li,IoliJI, Co. (Shordwn Nuclear Power Station, Unit I), ALAB-901, 28 NRC 302, 306,
rnu... cUcliMd. (lJ-8S-11, 28 NRC 603 (1988).
'10 c.F.R. 12.734.
IiIntcnatcn' Supplemental Motion Addressing Appeal Boud'ilurisdi.etion (Muds 7, 1990) It 3.
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has not fallen.' For its part, the ''reasonable nexus" test does not, as it cannot,
affect that right; i.e., it does not preclude an intervenor from advancing a
new contention said to arise from recent developments of safety significance.8
Rather, the function of that test here is merely to ascertain the appropriate
forum to entertain ab initio the intervenors' claim that they have satisfied the
10 CF.R. § 2.734 reopening requirements insofar as the Rosemount transmitter
matter is concerned.9
In short, despite our use of the term '~urisdiction" in connection with the
formulation of the ''reasonable nexus" test in North Anna and its progeny, strictly
speaking it is not a matter of our authority (i.e., power) to act on a particular
motion to reopen a record to introduce a new contention. It is, instead, a matter
akin to venue - the inquiry being where, given the subject of the contention
and the then status of the proceeding, the motion is best considered initially.
The reasons that undergird our conclusion that, in the present circumstances,
we should not initially address this motion are equally applicable to the Licensing
Board: it likewise has no issue on its platter having the requisite ''rational and
direct link" to the substance of the intervenors' new contention. That leaves the
Commission itself.
It is true that, in common with its adjudicatory boards, the Commission
has already dispatched the last of the issues pertaining to the safety of plant
operation that had been placed in controversy. Nonetheless, it is the tribunal
that has had the most recent contact with safety issues (on review of our decision
concerned with the environmental qualification of the coaxial cable). Moreover,
it is reasonable to assume that the Commission, in its role as the ultimate overseer
of this extended proceeding, is interested in how the motion is handled. For
example, it might decide the motion itself and, if granted, then call upon the
7 &610 c.F.R. § 2.734 and Commission 1Utemc:nt Ic:canpanying lItepmrnu1gltion oflhat section. 51 Fed. Reg.
19,535 (1986). S6.lIl.ro V61'111011t YllllU6 Nuc16llr PUtWr Corp. (Vermont Yankee Nuclear Power Station), ALAB·
138,6 AEe 520, 523 (1973), cited by Ihc Commission in concluding (SI Fed. Reg. It 19,536) IItlt it should not
impose an "I%bitruy cutoff point" on JeOPCZ1ing motions.
As a gencraJ. matter, in order to obtain such relief, Ihc litigant must meet lite JeOPCZ1ing standards set forth in
section 2.734. Su infra n_ 9.
8 Nor can IItlt right be curtailed because, for reasons of Idministrative convenience and e.fliciency,1his proceeding
WlS divided into two segmcnta: one put covering Ihc safety and ensite emergency planning issues,lhc ollter put
encompassing offsitc emergency planning issues. Such a separation, and lite assignment of differently constituted
licensing boards to lite two puts, docs not alter lite fact lhat 1Iten: is but one proceeding lhat hIS not IS yet been

canpletcd.
9 That lection provides [m rubscction (a» lhat a motion to reopen a closed record will not be granted unless lite
following criteria arc ..tisfied:
(1) The motion must be timely, except lhat an exceptionally grave issue may be considered in lite
discretion of lite presiding ofli= even if tmtirnely presented.
(2) The motion must address a significant safety or environmental issue.
(3) The motion must demonstrate lhat a materially different result wooId be or would have been likely
had lite newly proffered evidence been considered initially.
In addition, if (IS hen:) lite purpose of lite motion is to put an cntircly new contention into litigation, subsection
(d) obliges lite movant to ..tisry lite roquircmcnts for nontimcly contentions let fonh in 10 c.F.R. § 2.714(a)(I).
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Licensing Board to address the merits of the contention upon reopening of the
record. Alternatively, the Commission might direct the Licensing Board or this
Board to act on the motion in the first instance. No matter which course the
Commission chooses to adopt, the intervenors will have had their opportunity
to demonstrate that there is sufficient warrant for reopening under the section
2.734 standards. That is all to which they are entitled.
For the foregoing reasons, the intervenors' February 27, 1990, motion to
reopen the record is referred to the Commission.1o
It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
Mr. Moore, dissenting:
I disagree with my colleagues' decision to refer the intervenors' reopening
motion to the Commission. Although I fully agree with the majority's disavowal
of the fallacious notion contained in several Appeal Board opinions that we lack
jurisdiction to entertain reopening motions in the circumstances presented, I
must disagree with the majority's labeling exercise designed to reach the same
erroneous resulL I have spelled out previously why the notion that we lack
jurisdiction in similar circumstances is patently wrong, so I will not waste ink
repeating that discussion here. See Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-782, 20 NRC 838, 842a-42h (1984)
(Moore, dissenting). See also Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523 n.12 (1973); id.,
ALAB-I24, 6 AEC 358 (1973). It suffices to note that when the intervenors
filed their reopening motion, we had pending, inter alia. their appeal from the
Licensing Board's decision authorizing a full-power operating license for the
Seabrook facility. Thus, the motion was filed properly with us. If we have
jurisdiction to entertain the motion as the majority now correctly concedes, then
we should decide it and not eschew the task of deciding whether the reopening
motion meets the criteria of 10 C.F.R. § 2.734. We should not, as the majority

10 We have been advised by the Intervenors that they served copies of the moti~ on the Commission m February

28.
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does here, repackage the identical erroneous jurisdictional test and its mistaken
decisional roots under a new label that also has no basis in the regulations.
Because I am in the minority on the referral question, my determination
of whether the intervenors' motion meets the standards of section 2.734 for
reopening the record would be an academic exercise. Accordingly, I will not
undertake the task.

349

ALAB-931

Cite as 31 NRC 350 (1990)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:
Christine N. Kohl, Chairman
Alan S. Rosenthal
Dr. W. Reed Johnson

Docket Nos. 030-05980
030-05981
030-05982
030-08335
030-08444

In the Matter of

SAFETY LIGHT CORPORATION, et sl.
(Bloomsburg Site Decontamination)

April 23, 1990

The Appeal Board grants directed certification of (1) the Licensing Board's
denial in LBP-90-7, 31 NRC 116 (1990), of a motion to dismiss for lack of
jurisdiction and (2) a companion ruling in LBP-90-S, 31 NRC 143 (1990), that
lifted a previously entered stay of a staff order requiring immediate payments
into a trust fund for cleanup of a site. The Appeal Board affirms both decisions
while adding a modification concerning payment provisions.
RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW)
A request for certification brought by a party does not invoke appeal board
jurisdiction as a matter of right but rather seeks only the exercise of a discretionary power. See 10 C.F.R. § 2.71S(i); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC 478, 482-83 (1975).
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ATOMIC ENERGY ACT:

INALmNABILITY OF LICENSES

Section 183 of the Atomic Energy Act proscribes the assignment or transfer
of a license or any right under that license "in violation of the provisions of [the
Act]." 42 U.S.C. § 2233(c).

RULES OF PRACTICE:

STAY OF AGENCY ACTION

The Commission's Rules of Practice require that the following factors be
considered in deciding whether stay relief is appropriate: (1) whether the
moving party has made a strong showing that it is likely to prevail on the
merits, (2) whether the party will be irreparably injured unless a stay is granted,
(3) whether the granting of a stay would harm other parties, and (4) where the
public interest lies. 10 C.F.R. §2.788(e). See Virginia Petroleum Jobbers Ass'n
v. Federal Power Commission, 259 F.2d 921, 925 (D.C. Cir. 1958).

RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW)
An appeal board will undertake discretionary interlocutory review "only
where the ruling below either (I) tbreaten[s] the party adversely affected by
it with immediate and serious irreparable impact which, as a practical matter,
[can]not be alleviated by a later appeal or (2) affect[s] the basic structure of the
proceeding in a pervasive or unusual manner." Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC
1190, 1192 (1977).

RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW)
While an appeal board will take into account an agreement of the parties that
interlocutory review is appropriate, it will decide itself whether there is sufficient
cause for the exercise of its discretionary authority to review an interlocutory
order.

RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW)
LICENSING BOARD(S):

JURISDICTION

A licensing board's view of its own jurisdictional boundaries over a contention in some circumstances can affect the basic structure of the proceeding,
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making interlocutory review appropriate. See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-916, 29 NRC 434, 437 (1989).
RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW)
A jurisdictional ruling that determines the status of a party in an enforcement
proceeding heavily influences the shape of the proceeding and accordingly is
properly the subject of interlocutory review.
RULES OF PRACTICE:

INTERLOCUTORY REVIEW

If a licensing board has previously denied a party's motion for a pendente lite
stay, the party may be able to obtain review of such ruling as a matter of right
by renewing its stay request before an appeal board. See, e.g., Toledo Edison
Co. (Davis-Besse Nuclear Power Station, Units 1, 2 & 3), ALAB-364, 5 NRC
35, 36 (1977).

RULES OF PRACTICE:
AGENCY ACTION

INTERLOCUTORY REVIEW; STAY OF

Although 10 C.P.R. § 2.788 by its terms applies only to stays of the effectiveness of a decision or action of a licensing or appeal board pending the filing
and disposition of an appeal from such decision, a licensing board presiding
over the hearing on an NRC staff administrative enforcement order is empowered to consider whether such an order should be effective during the pendency
of the proceeding. See 10 C.F.R. § 2.718(m) (licensing board may take any
action consistent with the Atomic Energy Act, the Rules of Practice, and the
Administrative Procedure Act).
RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW)
Upon an appeal board's determination that an interlocutory order is reviewable, a supplemental order closely connected with the first order may also be
the subject of such review.
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ATOMIC ENERGY ACT: INALIENABILITY OF LICENSES;
BYPRODUCT MATERIAL LICENSES
Section 184 of the Atomic Energy Act, 42 U.S.C. § 2234, which prohibits
the transfer, assignment, or disposal of licenses, "directly or indirectly, through
transfer of control of any license to any person" without NRC's consent, is
applicable to byproduct material licenses issued under section 81 of the Act and
10 C.F.R. Part 30. See 42 U.S.C. § 2111; 10 C.F.R. § 30.34(b).

ATOMIC ENERGY ACT:
OF LICENSES

INTERPRETATION; INALIENABILITY

The principle of corporate law that a transfer of stock is not a transfer of
corporate assets is inapplicable for the purposes of determining whether there
has been a "transfer of control of any license" under the terms of section 184
of the Atomic Energy ACL

ATOMIC ENERGY ACT:

INTERPRETATION

In interpreting the Atomic Energy Act, the plain meaning and a practical
application of the terms of the statute control, particularly in the absence of
legislative history to the contrary.

ATOMIC ENERGY ACT: CONTROL OF LICENSES;
INALmNABILITY OF LICENSES
A shareholder is deemed to have control of a corporation, "when she [or
he] determines corporate policy, whether by personally assuming management
responsibility or by selecting management personnel." In re N&D Properties,
Inc., 799 F.2d 726, 732 (11th Cir. 1986).

ATOMIC ENERGY ACT:

CONTROL OF LICENSES

The control of a license is in the hands of the person or persons who have
the ultimate right to decide how the licensed activities should be conducted.

ATOMIC ENERGY ACT:

INALIENABILITY OF LICENSES

A parent corporation's sale of 100% of the stock of its NRC-licensed
subsidiary constitutes a "transfer of control of any license" for the purposes
of section 184 of the Atomic Energy ACL
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ATOMIC ENERGY ACT:

CONTROL OF LICENSES

"Control" of a license within the meaning of section 184 of the Atomic
Energy Act is found in the person or persons who, because of ownership or
authority explicitly delegated by the owners, possess the power to determine
corporate policy and thus the direction of the activities under the license.

ATOMIC ENERGY ACT: CONTROL OF LICENSES;
INALIENABILITY OF LICENSES
The extent to which a subsidiary's day-to-day operations are actually supervised by the parent is irrelevant to determining whether there has been a "transfer
of control" of a license for the purposes of section 184 of the Atomic Energy
Act.

ATOMIC ENERGY ACT: CONTROL OF LICENSES;
INALIENABILITY OF LICENSES
The failure of a licensee to notify the Commission of the sale of 100% of
its stock constitutes an unauthorized transfer of control under section 184 of the
Atomic Energy ACL

NUCLEAR REGULATORY COMMISSION:
LICENSEES:

AUTHORITY

CORPORATE FORM (PARENTS AND SUBSIDIARIES)

"Where the statutory purpose could be easily frustrated through the use of
separate corporate entities a regulatory commission is entitled to look through
corporate entities and treat the separate entities as one for purposes of regulation." Capital Telephone Co. v. FCC. 498 F.2d 734, 738 n.IO (D.C. Cir. 1974).

RULES OF PRACTICE:

INTERPRETATION (10 C.F.R. § 2.730(c»

A licensing board has not failed to provide an opportunity to respond as
required by 10 C.F.R. § 2.730(c), where it simply reassessed sua sponte the
previous filings of both parties as the result of a request to provide reasons for
a previous, unexplained ruling.
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APPEARANCES
Gerald Cham orr, Washington, D.C. (with whom Howard K. Shapar and
Christine M. Nicolaides, Washington, D.C., were on the motions), for
the movants, USR Industries, Inc., et al.
Robert M. Weisman for the Nuclear Regulatory Commission Staff.

MEMORANDUM AND ORDER
This is an enforcement proceeding instituted by the NRC staff with regard to
the decontamination of a site in Bloomsburg, Pennsylvania, on which activities
had been conducted under byproduct material licenses initially issued by the
Atomic Energy Commission (AEC) pursuant to 10 C.P.R. Part 30 and later
renewed by this Commission. Before us at this time are two motions seeking
interlocutory review, by way of directed certificatiOn,l of certain threshold orders
of the Licensing Board. The movants (collectively referred to by that Board as
the ''USR Companies'') are USR Industries, Inc. (USR Industries), and four of its
subsidiaries: USR Lighting, Inc.; USR Chemical Products, Inc.; USR Metals,
Inc.; and U.S. Natural Resources, Inc. In the first motion, they challenge the
Licensing Board's rejection in a January 29, 1990, order of their claim that
the Commission lacks jurisdiction over them and that, therefore, they should be
dismissed from the proceeding.~ The second, or "supplemental," motion would
have us examine as well the underpinnings of a February 8, 1990, order in
which the Board modified a stay pendente lite that it had previously issued with
regard to enforcement actions taken by the staff.'
Prior to coming to grips with the merits of the Licensing Board's orders,
we must decide whether there is warrant for reviewing those orders at this
interlocutory stage. For the reasons set forth in Part II of this opinion, we answer
that question in the affirmative. In Part m we consider the USR Companies'
claims of error against the factual background set forth in Part I, and we affirm
the January 29 order to the extent that it concludes that the staff has enforcement
jurisdiction over USR Industries. We leave open the question whether that
jurisdiction extends as well td the assets of other USR Companies. For its part,
the February 8 order is modified.

1S6.10c.F.R.12.71S(i);PublicSD"Yic.CQ. ofN_Homps,"", (Seabrock Sution, Units 1 and 2).ALAB·271.

1 NRC 478. 482-S3 (1975).
2 S6. LBP.90-7. 31 NRC 116.
, S6. LBP-90-S. 31 NRC 143.
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I.
A. The controversy at hand had its genesis in March 1956 when, acting
pursuant to section 81 of the Atomic Energy Act of 1954, as amended," and in
accordance with 10 C.F.R. Part 3D, the AEC issued Byproduct Material License
No. 37-30-1 to the United States Radium Corporation (U.S. Radium). Three
months later this license was replaced with Byproduct Material License No. 3730-2 (License No.2). Over the years, there have been more than 40 amendments
to License No.2 and, in addition, U.S. Radium received still other byproduct
material licenses.
License No.2, as well as the additional licenses obtained by U.S. Radium,
included a standard provision subjecting the licenses to "the conditions specified
in section 183 of the Atomic Energy Act of 1954," as well as "all applicable
rules, regulations, and orders of the. • • Commission now or hereafter in effect
and to any conditions specified [in the license]." Among the conditions set forth
in section 183 is a proscription against the assignment or transfer of a license
or any right under that license "in violation of the provisions of [the Atomic
Energy Act]."5 A condition in License No.2 specified the Bloomsburg site as
"the authorized place of use" and directed that the materials covered by the
license were "to be used by, or under the supervision of, individuals approved
by the radioisotope committee.''6
The subsequent amendments to License No.2 worked changes in the condition concerned with the personnel who would be permitted to use or sell the
byproduct material. On this score, certain of the amendments identified by name
the chairman of the radioisotope committee that was to approve the employees
authorized to use or to supervise the use of the material.' Other amendments referred by name to the employees so authorized, without identifying the positions
they held.s Moreover, some amendments listed salesmen who were authorized
to use "sealed sources .•. for demonstration purposes.''9
Insofar as the other licenses issued to U.S. Radium are concerned, some of
them contained personnel conditions (in their original or amended form) akin
to those in License No. 2.10 Others, however, imposed no restrictions whatever
in that regard.n
442 U.S.C. §2111.
542 U.S.C. §2233(c).
6Liccmc No. 37-3()'2 (June 20,1956) at t.
'Su, •. g., Amendment Nos. 14,16, 24, 29, and 33.
BSee, •.g., Amendment Nos. 36,38,40, and 41.
9 Amendment Nos. 4, 8-10, 12-14,16, 18·19,22,24, and 26.
10 Su, •.g., License No. 37·0003()'08 (August 5, 1969) and Amendment Nos. 1,2. 5, 6, 8, and 10 thereto.
liSee, •. g., License No. 37-00030-090 (January 4, 1972); License No. GL 122 (May 16, 1962), ruperseded
by License No. 37-00030-1OG (October 'n. 1969), which in turn was ttplaced by License No. 29-13537-020
(January 6, 1970).
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U.S. Radium was incorporated in 1917 and, until 1980, was
managed and operated on a highly centralized. divisional basis. The divisions ••• [were]:
the chemical products division, • • • the lighting products division, • •• and the metal
products division. • . • The Corporation also manufacture[d] safety lighting products and
tritiated foils and targets (the "safety lighting products business", which is operated together
with the metal products division and which is the only one of the Corporation's businesses
which is licensed and regulated) .•••12

In 1980, the corporation was significantly restructured. The effect of this development was that an entirely new corporation, USR Industries, assumed the role
of "parent" of its creator, U.S. Radium. Specifically,13 when USR Industries was
incorporated by U.S. Radium on May 14, 1980, it included a single subsidiary,
Industries Merger Company, Inc. (Industries Merger). U.S. Radium then merged
with Industries Merger. As a consequence of this action, U.S. Radium became
a wholly-owned subsidiary of USR Industries.
After this reorganization had been accomplished, the previous directors of
U.S. Radium became the directors of USR Industries. In the same year, the
assets and liabilities of U.S. Radium, except for those related to the safety
lighting business that had been conducted by that company under its byproduct
material licenses, were spun-off by USR Industries into four separate, whollyowned subsidiaries: USR Lighting, Inc.; USR Chemical Products, Inc.; USR
Metals, Inc.; and U.S. Natural Resources, Inc. Also in 1980, U.S. Radium which still retained the licensed safety lighting activities - changed its name
to Safety Light Corporation (Safety Light}.14
Thus, by the end of 1980, the licensee U.S. Radium was known as Safety
Light, was a wholly-owned subsidiary of USR Industries, and was engaged only
in the safety lighting business associated with the byproduct material licenses.
This arrangement continued until May 24, 1982. On that date, USR Industries
sold its entire interest in Safety Light to the three individuals serving as President
and Vice-Presidents of that subsidiary. The NRC was not notified of that sale
prior to its consummation and has never given its approval to that transaction.
B. On March 16, 1989, the staff issued an order directed by name to Safety
Light, each of the USR Companies, and certain other corporations. The order

I'

12 Proxy Statement for the Annual Meeting of Stockholders of United States Radium Corporation and Prospectus
ofUSR Industries. Inc. (July 11. 1980),.t 14. This document is part of Attachment 3 to the NRC Staff's Response
to Motioo of USR Industries, Inc. [d ..t.) to Stay the Order Issued August 21, 1989 (November 16, 1989).
13 The f.cts set forth infra p. 357 .re derived from various filings of the p.rties below .nd do not .ppear to be in
dispute.
14 Reflecting this development. Amendment No. 42 (March 7. 1983) changed the name of the licensee on License
No.2 from U.S. Radium to Safety Light. This .ction was taken 00 the basis of. January 21, 1981,1ettcr from
lack Miller, President of Safety Light. to Paul GuiM, an NRC officiaL
15 54 Fed. Reg. 12,035-38 (1989). The other corporations were Lime Ridge Industries, Inc., Pinnacle Petroleum.
Inc.• and Metred. Inc. Lime Ridge wu identified IS • purchaser of Safety Light; the latter two corporatioos were
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called upon those entities to submit to the NRC's Region I Administrator within
45 days a joint plan to characterize the radioactivity at the Bloomsburg site. 16
It went on to provide that, within 180 days of the Regional Administrator's
endorsement of the submitted site characterization plan, the named corporations
were to provide for his review and approval a report containing a complete
radiological characterization of the siteP Following approval of the report, the
corporations would have 30 days within which to submit a single decontamination plan with a timetable for specific activities.18 With respect to the inclusion
of the USR Companies in the order, the staff explained:
Neither prior notice to the NRC was given, nor NRC approval obtained, regarding the
1980 restructuring and subsequent sale or the full circumstances of the transfer of the NRC
license, in violation of section 184 of the Atomic Energy Act and 10 CFR 3034(b), which
prohibit the transfer of a license, either direc:r.ly or indirectly, unless the NRC, after securing
full information, gives iu coosent in writing. It further appean from the 1980 Plan that these
corporate transactions were a deliberate attempt to isolate the liability and responsibility for
cleanup of the Bloomsburg facility ••• from other, presumably more profitable, aspecu of
U.s. Radium's, and later Industries', business ventures.
Neither u.s. Radium, USR Industries, nor any of their successor corporations or
subsidiaries can avoid responsibility and liability for the cleanup of the Bloomsburg facility
throogh the unlawful transfer of an NRC license, i.e., a transfer without the cooscnt of the
NRC, after full disclosure. Therefore, each of the corporations referred to in the caption of
this Order ("Corporations'') is, and remains, jointly and severally liable and responsible for
the cleanup of the Bloomsburg facility and for the conduct of all other activities on that site
that require an NRC license.19

The March 16 order was followed by a second and immediately effective
order, issued on August 21.2Q Reciting apparent violations of the earlier order, as
well as the absence of assurance of adequate funding to complete implementation
of a satisfactory site characterization plan, the August 21 order requires the
named corporations to establish a trust fund and to make deposits into it in
$50,000 or $100,000 monthly installments between October 1989 and September
1990. The total amount of the required deposits is $1,000,000.21
C. By filings dated April 17 and September 8, 1989, the USR Companies
submitted answers and requests for a hearing with regard to the March 16 and
August 21 orders, respectively. Each filing sought rescission of the particular

cIaaibecl .. addiIiatal aublidiarlel of USR Industrlca. On April2A. 1989,lhc mrr IJDCIlcled its Man:h 16 «der

Iw ddo::tiDa Piaaade I'ctrdamt.
1& 14. at l2,O37.
1714. at 12,037-38.
1'14. at 12,Q38.
19 14. al 12,036.
20 54 Fed. Res. 36,078 (1989).
2114. at 36,071-79.
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enforcement order (as applied to the USR Companies) for lack of jurisdiction.
The USR Companies followed this with a November 20, 1989, motion to dismiss
both orders on the ground, inter alia, that "the NRC does not have regulatory
jurisdiction over USR Industries who is neither now, nor has ever been, an NRC
licensee or in possession of NRC regulated materials.''21
Two days after the filing of that motion, the Licensing Board entered an order
continuing pendente Ute a temporary stay of the immediate effectiveness of the
August 21 order, which had been granted at the request of the USR Companies
during a telephone prehearing conference on October 27. In connection with this
relief, the Board directed the filing of a statement respecting USR Industries'
plan to fund the costs of site characterization and decontamination, in the event
that the USR Companies are held liable for such costs. The Board further noted
its determination that. while a "clear potential" exists for offsite migration of
the onsite contamination at some future time, no immediate threat to the public
health and safety had been demonstrated.23
As earlier noted, in the first of its two orders under present attack, the
Licensing Board denied the motion to dismiss.24 In essence, the Board agreed
with the staff that USR Industries' failure to disclose to the NRC the "elaborate
and complex corporation restructuring" involving its licensee U.S. Radium was
a violation of both section 184 of the Atomic Energy Act and an implementing
Commission regulation.25 In this connection, the Board stated:
Thete was no notice given of the transfers of controlling interest in the stock which could
involve transfers of ownership and control of a license, requiring NRC written consent. In
short, there was not even an attempt to comply with the mandatcny requirements regarding
"transfer of control of any license" upm written consent by the NRC after securing full
information. The statute requires a full, fair disclosure to be made by licensees of aetions
involving the transfer or control of licenses, so that the NRC can make an informed judgment
whether such aetims are in accordance with the Atomic Energy Act. Cearly financial and
other considerations related to decontaminatim of the site of licensed nuclear byproduct
activities could and should be reviewed by the NRC in fulfilling its statutory responsibilities.
However, the NRC never had an opportunity to review the effect of the significant changes
in the license[e's] corporation because of the nmdisc10sure of the facts by the parties to
this proceedings [sic]. As a result of noncompliance with the stlllItary requirements, the
transfers of control of the licenses by corporate restructuring Wete invalid as to the NRC
which is obligated by statute to disregard them.26

22Mocion 10 Dismiss (November 20,1989) at 1·223 licensing Board Order (Navcmbcr 22, 1989) at3 (unpublished).
24 S6. LBP-9().7, 31 NRC at 130.
25 f t! at 127-28 (citing 42 U.S.CO § 2234 and 10 c.F.R. § 30.34(b». The Board also rdened 10 section 183e of
Ihe Act, 41 U.S.CO I 2233(e). Su LBP-90-7. 31 NRC at 121.
26ft! at 128 (footnote omiued).
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The Board went on to consider and to reject a number of arguments advanced
by the USR Companies, including the claim that (in the words of the Board)
"only ownership, not control, was transferred, and that stock may regularly
be bought and sold without NRC prior approval.'.z7 The Board opined that
"[f]undamental changes in corporate structure, ownership, and control are the
same as attempted transfers or assignments of licensees," adding that "[s]uch
ownership and control transfers apply to both the 1980 restructuring and 1982
sale of all the Safety Light stock to the three management individuals.''2lI
Ten days after this jurisdictional ruling, the Licensing Board issued the
second of the orders challenged by the USR Companies.29 Treating a staff
request for a further development of the reasons for the November 22 grant
of a stay of immediate effectiveness of the staff's August 21 Qrder as a motion
for reconsideration of that grant, the Board modified the stay. This action
was taken on the basis of the Board's analysis of the four factors that the
Commission's Rules of Practice require be considered in deciding whether stay
relief is appropriate.30 Although concluding that a weighing of the factors favored
reinstatement of the USR Companies' obligation to make the deposits called
for by the staff's August 21 order, the Board further determined that those
deposits should be placed into an escrow fund, not subject to disbursement or
commitment pending the completion of the evidentiary hearings and the further
order of the Board.31
ll.

We long ago observed in the Marble Hill proceeding that, as a general matter,
we undertake discretionary interlocutory review "only where the ruling below
either (1) threaten[s] the party adversely affected by it with immediate and
serious irreparable impact which, as a practical matter, [can]not be alleviated by
a later apJieal or (2) affect[s] the basic structure of the proceeding in a pervasive
or unusual manner. ''32 The USR Companies maintain that both prongs of this test
'r11t!. at 129.
28 Ibid.

29LBP-90-8,31 NRC 143.
3OThose facton. derived from Virginia htrouum Jobb~n Ar.r'1I v. F~cUral Pow~r Cowunissioll, 259 F.2d 921.
925 (D.C. Cit. 1958), are:
(1) Whether the moving party has made a strong showing that it is likely to prevail on the merits;
(2) Whether the party will be irreparably injured unless a stay is granted;
(3) Whether the granting of a stay would harm other panies; and
(4) Where the public interest lies.
10 C.F.R. § 2.788(e).
31 LBP.90-8. 31 NRC at 148-49.
32 Public S~",iu Co. o!lntfia1liJ (Marble llill Nuclear Generating Station, Units I and 2). ALAB-405, 5 NRC

1190,1192 (1977).
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are satisfied and also urge that there are other reasons why the Licensing Board
orders in question should be reviewed at this time. 33 For its part, the staff is of
the view that the jurisdictional holding in the January 29 order has a pervasive
effect upon the basic structure of the proceeding but that there is no other basis
for interlocutory review of that holding. The staff goes on to oppose outright
our examination of the February 8 order at this juncture.
A. We are, of course, not bound to accept uncritically the agreement of the
parties that the basic structure of the proceeding has been affected in a pervasive
or unusual manner by the January 29 order denying the USR Companies' motion
to dismiss for lack of jurisdiction over their persons. To the contrary, while that
agreement should be taken into account, we must decide ourselves whether there
is sufficient cause for the exercise of our discretionary authority to review now
an order that is indisputably interlocutory.
It cannot be said that every threshold order concerned with jurisdiction over
a party or an issue necessarily will qualify for review under the second prong
of the Marble Hill test At the same time, however, Jess than a year ago
in a different proceeding we invoked that prong in granting a motion of an
intervenor seeking to obtain immediate appellate review of a licensing board
order expunging a portion of a contention on the ground that another licensing
board had exclusive "jurisdiction" over it As we saw it, there could be little
doubt that the Board's view of its own jurisdictional boundaries went to the
basic structure of the proceeding and was pervasive in effect.34
Although a quite different jurisdictional issue is considered in the January
29 order at hand, we think an equally persuasive case can be made for the
proposition that the ruling on it has a significant and pervasive effect on this
proceeding. Last November, the Licensing Board received a letter from then
Safety Light counsel calling attention to developments assertedly having an
"impact" on that company that would "directly or indirectly affect" its role in the
proceeding.3S Specifically, because of action taken by the Department of Energy,
Safety Light had not received any shipments of tritium for several months and,
as a consequence, its work force was idle and it was not generating revenue.
Given this factor, the letter stated, Safety Light would "not be able to continue
incurring its current level of expenses indefinitely.''36
We have nothing before us to suggest that Safety Light's economic situation
has improved in recent months. Moreover, on January 4, 1990, its counsel

33 In actuality. Ihe USR Canpanies address Ihe Mll7bl. Hill crltcria only in Iheir mwon seeking directed
certification of the January 29 order. In their supplemental motion pertaining to the Febnary 8 order, they
point to other considerations, such as the Licensing Board', reliance in that order upon the January 29 order, as
warranting interlocutory JeView.
34 Public Se",ice Co. o/NewllampslUre (Seabrook: Station, Units 1 and 2), ALAB-916, 29 NRC 434, 437 (1989).
35 Letter from D. Jane Drennan to Judge Helen F. Hoyt (November 17,1989) at 1.
36 Ibid.
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filed a notice of withdrawal and there is no indication that the company has
since obtained substitute counsel. In these circumstances, there is room for
substantial doubt whether, and if so to what extent, Safety Light will be an
active participant in the proceeding. Accordingly, the shape of the proceeding
almost certainly is heavily influenced, if not wholly determined, by the Licensing
Board's conclusion that the USR Companies are to remain as parties. That is
enough to justify our passing judgment at this juncture on the substance of that
conclusion.
B. Insofar as the February 8 order is concerned, it is not clear that the USR
Companies could press their claim of entitlement to a stay of the immediate
effectiveness of the staff's enforcement actions only through a petition for
directed certification of the Licensing Board's order. It may well be that they
could have obtained our consideration of that claim as a matter of right by
renewing their stay application with us once the Licensing Board lifted in the
February 8 order the stay it had previously entered." We need not decide that
question now, however. For, in all events, we are satisfied that the relationship
between the January 29 and February 8 orders is such that the latter should be
examined along with the former.
ID.
Section 184 of the Atomic Energy Act, titled "Inalienability of Licenses,"
provides:
No license granted hereunder • •• shall be transferred, assigned or in any manner
disposed of, either voluntarily or involuntarily, directly or indirectly, through transfer of
control of art] license to art] person, unless the Commission shall, after securing full
information, find that the transfer is in accordance with the provisions of this [Act], and
shall give iu consent in writing.3S

37 Su, ~.g., Tolet/Q Edison Co. (DIvis-Besse Nuclear Power Station, Units 1,2 til: 3), ALAB-364, 5 NRC 35, 36
(1977).
The provision in the Rules of Practice pertaining to mys,.10 C.P.R. § 2.788, does not, by its terms, Ipply
to lIIe calC It bar. It is c:mccmcd willi Ipplications for I .tay of lIIe effectiveness of a tkci.rion or action
0/11 licensing or appelll l>oarrl, pending lIIe filing and disposition of an Ippeal. or petitim for review of such
adjudicatory bom:! action. Here, in c:mtrut, !he USR Companies actually seek a my of !he effectiveness of the
6IIIfJ'1 tulmUWtrati.e enforcement order, pending hearing before lite Licensing BosnI on IIIlt order. Both lIIe stsff
and lite USR Canpanies argued below, howeva-, IIIlt lIIe Licensing BosnI hid the power to my the immcdiste
effectiveness of the Itaff'. August 21 order, and the Licensing BosnI c:mcum:d. LBP-90-8,31 NRC It 146. We
Igree u wdI.. The Itaff'. August 21 order indicated IIIlt, at !he hearing to be held before the Licensing BosnI,
"lite issue to be considered ••• shall be whelher [!he August 21 order) should be SUltained." 54 Fed. Reg. at
36,080. It is reasonable to infer from this !hat lIIe Licensing Board 'NU also empowered to c:msider whelher lIIe
order should be effective during the pendency of lite hearing. See 10 C.F.R § 2.718(m) (licensing bosnI may take
Iny Iction c:msistent willi the Atomic Enezgy Act, lIIe Rules of Practice, and lIIe Administrative Procedure Act).
38 42 U.S.c. § 2234 (emphasis supplied).
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On its face, this provision applies fully to byproduct material licenses issued
under section 81 of the Act and 10 C.P.R. Part 30. It is thus not surprising that
its essential terms are carried over, in haec verba. into section 30.34(b) of the
Commission's regulations governing such licenses.39
The pivotal question before us on the jurisdictional matter is whether either
(or both) the restructuring of U.S. Radium in 1980 or the sale of the Safety Light
Corporation two years later comes within the provisions of section 184. More
specifically, did either one (or both) of those developments involve the direct or
indirect transfer, assignment, or disposal of the licenses issued to U.S. Radium,
through a transfer of control of those licenses? As we understand their argument,
the USR Companies do not dispute that if, contrary to their position, this question
requires an affirmative answer, the necessary consequence is that the staff was
empowered to include them within the scope of the enforcement orders. By the
same token, the staff and the Licensing Board appear implicitly to acknowledge
that, if section 184 of the Act and the implementing regulation do not come into
play here, the staff lacks the authority to exercise regulatory jurisdiction over
the corporations.
We are thus called upon here to decide what constitutes, for purposes of
enforcement of the section 184 mandate, the direct or indirect transfer of a
license through a "transfer of control" of that license. More specifically, we must
determine whether, as the USR Companies maintain, a transfer of control over
the license did not take place here because all that occurred was a restructuring
of the corporation holding the license, followed by a sale of the stock in that
corporation. In that connection, the USR Companies invoke the assertedly
longstanding principle of corporate law to the effect that" 'the transfer of shares
of stock does not operate to transfer any of the corporate assets.' "40
We find nothing in the legislative history of section 184 that significantly
aids the USR Companies' insistence that Congress enacted the section with
that principle - or any other specific tenet of corporate law - in mind.4!
We are told by the movants that, as originally proposed, the section referred
to the transfer of a licensee rather than, as ultimately enacted, the transfer of a
license.4']. They candidly concede, however, that there is no available explanation
as to the reason for the change in language, let alone an express indication that

39 10 c.F.R. f30.34(b).
40 Supplemental Motion of USR Industries. Inc. [61 al] for ~ Certification (Febmuy 13. 1990) [hereinafter
"Supplc:menu1 Motiat"J at 7 (citing 12 W. Fletchc:r. Cyc/op.JiG O/IM Law c/ PriWJu COf'POrariotl.f § 5463, at
310 (rev. 1985».
41Jn any event the relied-upon principle is inapplicable here. $66 ittfTa pp. 365-67.
4'1. Supplancntal Motion a, 9 (citing KS. Mnb &: O.F. Trowbridge, FrtmUWOT1/oT Alomic $traugy: A
C01NM1IIGry Oil 1M AlDmic EMTfY Act 0/1954. at C-69 n.68 (1955».
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the congressional intent in effecting that change was to exclude from the ambit
of section 184 transactions like those at issue here.43
Nor do we think that such a legislative intent should be inferred from the
difference in language between section 184 of the Atomic Energy Act and
section 310(d) of the federal Communications Act of 1934, as amended.44 At
oral argument, and in a subsequent memorandum filed with our permission,
the USR Companies directed us to the fact that the latter statutory provision,
similarly dealing with, inter alia. the direct or indirect transfer of a license
without prior agency approval, is cast in terms of the "transfer of control of any
corporation holding [the] ..• license." It may well be that (as not disputed in
the staff's response) "the licensing provisions of the Atomic Energy Act were
based on those contained in the earlier enacted Federal Communications Act."45
Once again, however, the legislative history of section 184 is silent as to the
reason for describing the significant event as the "transfer of control of [the]
license" rather than the "transfer of control of [the] corporation holding [the]
• • • license."
Had the intent been to make the reach of section 184 more limited than that of
section 310(d) of the Communications Act (as the USR Companies would have
it), the high probability is that this intent would have been disclosed in committee
reports or in the debate on the House or Senate floor. This is especially so
inasmuch as there is no cause to believe that Congress would have desired
certain transfers of total ownership of licensed radio stations to require prior
agency approval in circumstances where identical transfers of total ownership in
corporations holding nuclear licenses would not require such approval. Indeed,
given the manifest public health and safety implications of activities under
nuclear licenses, it is reasonable to assume that Congress would have been even
more interested in clothing this Commission with the authority to pass advance
judgment on the acceptability of transactions such as those now in issue. In any
event, the absence of any concrete evidence in the legislative history to support
the USR Companies' thesis necessitates that we base our decision on the plain
meaning and a practical application of the terms of section 184 themselves.
Stated otherwise, the appropriate inquiry is whether, in reality, the 1982 sale of
Safety Light or the 1980 restructuring of U.S. Radium effected, either directly
or indirectly. a transfer of control of the licenses issued to U.S. Radium, as the
concept of control is generally understood.46

43 See ibid.
4447 u.s.c. §310(d).
45 Submission of USR Industries, Inc. (March 7. 1990) at 2
46 A shardlolder is deemed to have control of a corporation "when she [or hel determines corporate policy.
whether by penonally assuming management responsibility or by selecting management penonncL" 1ft re N&D
Properties. Inc., 799 F.2d 726, 732 (111h Or. 1986). The aulhorlty to make Ihe crucial policy determinations Ihm
(COflllnued)
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A. Insofar as the 1982 sale is concerned, we discern no room for reasonable
doubt that a transfer of control took place. In this regard, we find totally
irrelevant the fact that, as the USR Companies stress, under corporate law a
transfer of shares of stock does not serve as a transfer of corporate assets. Apart
from the absence of anything to indicate that Congress intended that doctrine to
govern the application of section 184 of the Atomic Energy Act, our concern
here is with the transfer of control over the licenses issued to U.S. Radium.
Irrespective of whether those licenses themselves (as a corporate asset) are
deemed to have been transferred when USR Industries sold its 100% interest in
its Safety Light (nee U.S. Radium) subsidiary to the three individuals, it cannot
be seriously maintained that the effect of the sale was not a transfer of control.
Before the sale, those who possessed dominion over the full range of the
operations of USR Industries had the authority, if they desired to exercise it, to
call the tune with respect to Safety Light's activities under the licenses by reason
of Safety Light's status as a wholly-owned subsidiary. (Of course, exercising
that right would require observance by USR Industries of all of the terms and
conditions of the licenses.) This is so even though the 1982 purchasers of
Safety Light also happened to be its President and two Vice Presidents. Upon
consummation of the sale, USR Industries' management necessarily relinquished
all right to dictate how the licensed activities should be conducted. Rather, the
full right to direct those activities - and thus to control the licenses themselves
- became vested in the new owners of Safety Light (subject to the same
requirement of conformity to the dictates of the licenses).47
At oral argument and in response to a Board question, USR Companies'
counsel opined that, instead, both before and after the sale, the "radiation safety
officer and the named people in the license had control of the license and the
licensed activity.'t48 For a variety of reasons, that thesis is unpersuasive. To
begin with, the regulations governing the issuance of a "specific" byproduct
material license do not appear to require the identification of anyone apart from
the ''person'' who has filed the application and to whom the license is issued.49
Accordingly, it is not surprising that the license issued to U.S. Radium by the
AEC in 1956 referred to that corporation as the licensee and made no reference
to any particular individual.

being the pivotal factor. it would appear to follow. IS a general mauer. that cmtrol of a license is in the hands of
the penon or penons who ate empowered to decide when and how that license will be used.
47 There is no ruggestion that the Safety light purchasers also cmtrollcd USR Industries. with the cmsequence
that, prior to the sale to them, they had unfettered authority over the activities of Safety light so long IS the terms
and conditions of the byproduct matcrisllicenses Wete observed.
48 App. Tr. 38.
49 See 10 C.F.R. §§ 30.31·.35. "General" byproduct matcrlallicenses. which arc not involved here, do not requite
"the filing of applications with the Commission or the issuance of licensing documents to particular penons." 10
C.F.R. § 30.31.
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To be sure, in a condition in License No. 2 as initially issued (and in
other licenses as well), the Commission directed that the byproduct materials
were to be used at a specified address of the licensee (i.e., Bloomsburg)
and "by, or under the supervision of, individuals approved by the [licensee's]
radioisotope committee." But that condition, obviously intended to ensure that
qualified licensee employees conducted or supervised the licensed activities,
scarcely put those employees in "control" of the iicense within the meaning
of section 184 of the Atomic Energy Act. Rather, that control remained
in the hands of the licensee itself, i.e., the owners and senior managers of
the parent corporation, originally U.S .. Radium and, after the 1980 corporate
restructuring, USR Industries. Although having to comply with all license
conditions, including that concerned with the hands-on direction of the licensed
activities, those individuals - as possessors of the authority that accompanies
100% ownership of a corporation - necessarily could exercise, if they so
desired, the ultimate decisional authority on all matters pertaining to the use of
the license. Among other things, it was the U.S. Radium (later USR Industries)
owners who had the power - which they might or might not have sought
to invoke - to provide the final word (through their designated directors and
senior management) as to which employees should serve on its radioisotope
committee or otherwise be involved in the licensed activities. Moreover, at
least so long as no violation of a license condition was being compelled, the
committee members, no less than any other company employees, would have
been obliged to obey any orders or instructions received from senior management
of the body representing the 100% ownership of the licensee corporation. In
the last analysis, given the duty of the radioisotope committee to satisfy all
license conditions pertaining to the handling of byproduct material, if anything,
the licenses "controlled" the committee members, rather than vice versa.
A different result is not suggested because, in amendments to License No.2
(as in other licenses), either the chairman of the radioisotope committee or
other U.S. Radium employees were identified by name in a license condition.
Whether or not there is such an identification, the crucial consideration remains
the same: each license was under the control of U.S. Radium until the 1980
corporate restructuring, at which time control shifted to USR Industries as the
newly formed parent of U.S. Radium. As for,the named U.S. Radium employees, although they were either to conduct the licensed activities themselves or
to supervise them, those employees were fully subject after the restructuring to
any directions that might have been forthcoming from USR Industries officials,
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to the extent that those directions did not conflict with requirements imposed by
the Commission through a license term or condition.50
Finally, the USR Companies would attach significance to the fact that, unlike
applications for Part 30 byproduct material licenses, applications by corporations
for licenses under 10 C.F.R. Part 50 to construct or to operate commercial nuclear
power facilities, must include, inter alia, the names, addresses, and citizenship
of the applicant utility'S directors and principal officers.51 We are asked to infer
from that fact that the NRC does not believe that control of a Part 30 license,
as distinguished from control of a Part SO license, is vested in the corporate
directors or principal officers.
We see no basis for drawing any such inference, and the USR Companies
suggest none. No doubt, the Commission has its reasons for requiring utilities
seeking to construct or to operate massive nuclear power plants to provide
information that is not likewise required of a corporate applicant for a byproduct
material license, which generally are of much smaller dimensions. There is,
however, no cause to suppose that one of those reasons is that the Commission
perceives fundamental differences in the concept of control of a Part 50
license, as compared with that of a Part 30 license. Indeed, the Commission's
implementing regulations in the two Parts are identical to the extent relevant
here.s2
In sum, although there are obvious differences between Part 30 and Part SO
licenses (and the processes necessary to obtain them), none of those differences
is pertinent to the matter of where "control" of the license lies within the meaning
of the Atomic Energy Act and the implementing regulations. In the instance of
a corporate Part 30 or Part 50 licensee, that control is to be found in the person
or persons who, because of ownership or authority explicitly delegated by the
owners, possess the power to determine corporate policy and thus the direction
of the activities under the license. Here, to repeat, control over the license in
question thus was in the hands of USR Industries at the time of the sale of
its wholly-owned Safety Light subsidiary and, upon that sale, the control was
transferred to the purchasers without the NRC's consent.Sl
$0 As earlier noted.

'''PTa p. 356, some of the other byproduct mltcrialliccnses issued 10 U.S. Radium did not
contain GIfJ restrlctiona relating to the employees who could usc the liccnacd mlterial. Under the USR Companies'
thesis, thc:n. who had eontrol of those licmses within the meaning of IccUon 184 of the Act?
.51 Su 10 c.F.R. 150.33(d)(3)Crl).
.52 Compare 10 C.F.R. 13034(b) with id. 150.80(1)' The USR Ccmpanies point to n~g in the administrative
histoty of the two accUOni that mightlUppoIt a cWm that the Commission intended the acctions to have dispmte
effects.
53 It mould be noted that the foregoing discussion is cast wholly in terma of the rig'" to assert dominion over the
license and the liccnacd Ictivities once the restructuring hid been accompliahed. In our view, the flct thlt 100%
ownership of Safety light manifestly gave USR Industries that right is diapositive of the jurisdictiotuJI question
at bar. Stated otherwiac. although for other pwposes it might be relevant under general principles of emporale
law whether, and if 10 to what extent, a mbsidiuy'. day-to-dlY opcrationa I1C actually IUpcrvioed by the puent.
IS the mOVlllts appear to acknowledge implicitly, thlt is not a pc:rtincnt consideration inaofu IS the Ipplication
(Collli_dJ
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B. In view of the foregoing, we need not decide whether the corporate
restructuring that occurred in 1980 similarly involved a transfer of control over
the byproduct material licenses within the meaning of section 184 of the Atomic
Energy Act. fur present purposes, it suffices that the 1982 sale of Safety
Light occasioned such a transfer. USR Industries' failure to have notified the
Commission of the proposed transfer, and to have obtained the Commission's
consent, are a sufficient foundation for the staff's inclusion of that corporation
in its enforcement orders.
There is still the question whether the assets of the four remaining whollyowned subsidiaries ofUSR Industries would be available to satisfy any monetary
relief that might be directed against the parent corporation in connection with
the decontamination of the Bloomsburg site. Put another way, particularly given
the fact that none of those subsidiaries has ever been engaged in the licensed
activities, is their separate corporate status a sufficient reason for insulating them
from any decontamination liability that might attach to their parent because of
its ownership and unlawful transfer of the subsidiary that did conduct those
activities?
The record now before us does not permit an answer to that question. It
appears that, prior to the restructuring of U.S. Radium in 1980, all of the
various undertakings of that company were under one corporate roof - with the
consequence that all of the assets associated with those undertakings (and not
just those pertaining to the licensed activities) would have then been available to
satisfy any decontamination liability that might have been imposed at that time.
According to the staff's March 16 order, one effect of the restructuring was to
isolate the licensed activities and the assets and liabilities associated therewith. 54
As we have seen, those activities were given a corporate existence separate and
distinct from that of the other U.S. Radium pursuits.
What is less obvious is whether the central purpose of placing the licensed
activities within a corporation encompassing only those activities was to put the
other assets of the licensee U.S. Radium (as it existed prior to the restructuring)
deliberately--beyond the reach of an NRC enforcement order. Indeed, deciding
whether it is appropriate "to pierce the corporate veil" in this regard appears
to be a significant issue for the hearing below.55 Thus, in the circumstances,

of section 184 of the Atomic EnCIXY Act is con=ed. Thus. for the limited purpose of determirung whether the
sale of Safety Light by USR Indusuics (the only entity that could effect that sale) violated that section, it is not
necessary to explore further the degree of actual involvement on the parent', part in the affairs of the IUbsidiuy.
That might or might not require exploration by the Licensing Board in determining the extent of USR Indusuics'
liability for the costs associated with the decontamination of the Bloansburg site. Su ,'Mrally 18 Am. 1ur. 2d
Corporations §§ 55·62 (1985).
54 54 Fed. Reg. at 12.036.
55 Suo ,.,.• Capital T,l,p/to", Co. Y. FCC. 498 F.2d 734. 738 n.l0 (D.c. Cir. 1974) ("Where the IUWtory purpose
could be easily frustrated through the use of sepante corporate entities a regulato!)' commission is entitled to look
through cotporate entities and treat the lepante entities as one for purposes of regulationi.
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it is best left to the Licensing Board to come to grips in the first instance (if
necessary), with the matter whether the separate corporate status of the USR
Industries subsidiaries serves to shield them and their assets from the satisfaction
of any liability imposed upon the parent corporation.
C. Remaining for consideration is the Licensing Board's February 8 order
in which it lifted the previously-issued stay of immediate effectiveness of the
staff's August 21 "trust fund" order, subject to payments being held in an escrow
account during the litigation.56 At oral argument, the USR Companies' counsel
asked that we stay pendente lite the February 8 order. In response, two days
later we issued an order in which we modified the February 8 order in this
respect:
Pending our further order, the USR Companies need not make the cash payments contemplated by [the Licensing Board's February 8] order so long as they furnish the staff with
an equivalent security interest in assets possessed by them. To this end, the USR Companies and the staff shall immediately commence negotiations on the matter of the nature and
extent of the security interest necessary to ensure that, should the ultimate disposition of
the Wlderlying litigation be unfavorable to the USR Companies, the purpose that was to be
served by the escrow fund described in the February 8 order will be fully satisfied.S7

We now affirm the Licensing Board's February 8 order as thus modified
and subject to one further condition. Manifestly, given our conclusion on the
jurisdictional issue, the staff is entitled to take steps to assure that there will
be funds available to satisfy any decontamination liability that may be imposed
upon USR Industries, At oral argument, we were told by its counsel that, for
reasons associated with the assertedly adverse prevailing economic conditions in
Texas, where certain of its assets are located, any requirement that it make cash
deposits to the escrow fund would work a substantial financial hardship upon
USR Industries.58 That representation led to our modification of the February
8 order as a reasonable accommodation of the competing interests of USR
Industries and the staff.
Negotiations concerning an appropriate security interest in the USR Companies' assets have now been under way between those firms and the staff for
approximately six weeks, with no resolution yet.59 We believe that an additional
S6The USR Companies insist that, once the licensing Board decided to In:It the suff', request Cor an explanation
of the Board', earlier order granting a suy as, instead, a motion for reamsideration of that ,uy, it had to provide an
opportunity Cor the USR Canpanies to respond. Supplemental Motion at 15-16. That line of argument ignores the
Cact that the Board did not receive any further pleadings Cran the staff to which the USR Canpanies might have
responded. Notwithstanding the label assigned by the licensing Board, the February S order was not prompted
by a staff motion Cor reconsideration; rather, the order was the product of the Board', sua spo1lle reassessment of
the previous filings of both parties. That being 10, in reality there was no failure to observe the provisions of 10
C.F.R. t 2130(c) relating to the opportunity to respond to motions.
57 Appeal Board Order (March 8, 1990) at 2 (emphuis in original; Cootnote anitted) (unpublished).
58 App. Tr. 61.62
59 See 10int StatuS Reports filed March 22 and Apri16, 1990.
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two weeks is an adequate time in which to complete the negotiations. If the
USR Companies have not provided the staff with the requisite security interest
within two weeks of the service date of this decision, the USR Companies'
obligation to make cash payments under the staff's August 21, 1989, order, as
modified by the Licensing Board's February 8 order, is reinstated.
For the foregoing reasons, we affirm both the Licensing Board's January 29,
1990, order, LBP-90-7, 31 NRC 116, and its February 8, 1990, order, LBP-90-8,
31 NRC 143, as modified in accordance with this opinion.EO
It is so ORDERED.
FOR TIlE APPEAL BOARD

Barbara A. Tompkins
Secretary to the

Appeal Board

6lWe have just received Ioday yet another filing of the USR Ccmpanies, c:hancterlzed as a rupplcment 10 their
motion bel_ 10 dismiss the ataff'. enforcement orden u 10 them. In that filing. the USR Ccmpanies assert that it
is clear from the staff'. respmses to their inte:rogatories "that there has been • complete absence of any consistent
pattern with regard 10 NRC'. application of .ection 184 of the Atanic Energy Act and 10 c.F.R. ~ 30.34b. except, prlor 10 Marc:h 7, 1989, • pattern of not ftlqUirlng, with one exception, prior consent for any Itock tnnsI'er."
Supplcmem 10 Motion ofUSR Industries. Inc. [., a/.llo Dismiss Orders Issued March 16, 1989 and August 21,
1989 (Apri119. 1990) at S.
In deciding the merits of the controYmy. the Licensing Bom! .hould cons!der this assertion, as wdl as its
undClpinnings and the cmsequcnccs that am ,aid 10 11_ from it. (Ammg ether things, the USR Ccmp.rues
maintain Ihat, if they bid IOUght .pprovat of the Safety Light ule, in the cimmtatanccs IhIt .pprovat most
certainly would have been forthcoming.) But the inconsistent manner in which the .taff purportedly has applied
the governing ItItIltory IIId regulatory provisions in the past lCUtdy is dispositive of the jurisdit:rio1l/J/ question
now before us. 'Ibat narrow question must instead be resolved on the basis of the termS of the governing ItItIlte
and regulations without regard to the diligence or lack thereof on the staff'. part in the put enforcement of those
terms.

Accordingly. we "Ie" the April 19 supplemental filing 10 the Licensing Board for its consideration following
receipt of the staff'. mlponsc.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

G. Paul BoHwerk, III, Chairman
Alan S. Rosenthal
Howard A. Wilber

In the Matter of

Docket Nos. S0-443-0L
S0-444·0L
(Offslte Emergency
Planning Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1
and 2)

May 31, 1990

In reviewing LBP·88-32, 28 NRC 667 (1988), concerning the New Hampshire Radiological Emergency Response Plan (NHRERP) for the Seabrook Station, the Appeal Board affirms those portions of LBP-88-32, 28 NRC 667,
regarding "Response Personnel Adequacy," "Human Behavior in Emergencies,"
and ''Evacuation Time Estimates (ETEs)," and unpublished Licensing Board
rulings on Seacoast Anti-Pollution League (SAPL) Contentions 4 and 5, except that the Appeal Board reverses and remands the Licensing Board's ruling
on Ems for further calculations relative to the "hidden vehicles" described in
,9.120 of LBP-88-32. Thus, the Appeal Board addresses the remainder of issues concerning the NHRERP not covered by ALAB-924, 30 NRC 331 (1989),
petitions/or review pending. In addition. the Board further explains some matters in light of CLI-90-2, 31 NRC 197 (1990). petition/or review pending sub
nom. Massachusetts v. NRC. No. 90-1132 (D.C. Cir. filed Mar. 7, 1990). the
Commission's recent decision in which it discussed whether emergency plan-
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ning requirements are "adequate protection" standards within the meaning of
section 182 of the Atomic Energy Act of 1954, as amended (42 U.S.C. § 2232).

EMERGENCY PLANNING:

RESPONSE PERSONNEL

For purposes of judging the adequacy of state and local response personnel
resources, individuals properly are considered to be "available" to provide
services if they are within an organization or "pool" that is a candidate to
perform a particular response function.

EMERGENCY PLANNING:

RESPONSE PERSONNEL

The Licensing Board's conclusion that (1) "temporal availability" of response
personnel (i.e., the ability to participate in response activities on a twentyfour hour basis, and (2) "volitional availability" of response personnel (i.e., the
willingness to participate in response activities), is more properly addressed anod
evaluated as part of the "planning" and "implementation" process (including the
full-scale emergency response exercise), rather than in assessing the adequacy
of response personnel resources "pools," is a reasonable one that is not at odds
with any existing regulatory requirement

EMERGENCY PLANNING: RESPONSE PERSONNEL;
REGULATORY GUIDANCE (NUREG-0654)
REGULATIONS:

INTERPRETATION (10 C.F.R. § 50.47(b)(I»

The declaration in 10 C.F.R. § 50A7(b)(I) that each principal response
organization must have "staff to respond and to augment its initial response on a
continuous basis" and the guidance in NUREG-0654 Criterion n.AA that "[e]ach
principal organization shall be capable of continuous (24-hour) operations for
a protracted period" do not require or suggest any particular time by which a
response organization must be "fully staffed" or any particular method by which
staffing adequacy must be demonstrated.

EMERGENCY PLANNING:
PERSONNEL
REGUI:.ATIONS:

PUBLIC NOTIFICATION; RESPONSE

INTERPRETATION (10 C.F.R. Part 50, APP. E,

§W~

.

Section IV.D.3 of Appendix E to 10 C.P.R. Part 50, while mandating that
the licensee must have the capability to notify state and local officials within
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fifteen minutes of declaring an emergency and that the capability must exist to
notify the public of a situation requiring urgent action within fifteen minutes
of notifying state and local officials, does not require any particular time for
attaining full response organization staffing or any particular method by which
staffing adequacy must be demonstrated.

EMERGENCY PLANNING:

RESPONSE PERSONNEL

In the absence of any compelling showing that significant segments of those
in the response personnel "pools" being relied upon as a principal planning
basis to establish response personnel resources adequacy are for one reason or
another likely to be "unavailable," there was no need for emergency planners
to make a separate "availability" showing as part of the process undertaken to
identify those "pools."

EVIDENCE:

DUTY TO PROVIDE

A party that fails to put forth allegedly relevant information on direct
examination is not entitled to have that information considered because it could
have been elicited during cross-examination.

EMERGENCY PLANNING:
FINDINGS)
REGULATIONS:

FEMA FINDINGS (NEED FOR FINAL

INTERPRETATION (10 C.F.R. § 50.47(a)(2))

"Section 50.47(a)(2) does not require deferment of any hearing on State
and local government emergency response plans to await FEMA's issuance of
final findings on those plans. Rather, what that [s]ection contemplates is a
licensing decision based on the best available current information on emergency
preparedness." Cincinnati Gas & Electric Co. (William H. Zimmer Nuclear
Power Station, Unit No. I), ALAB-727, 17 NRC 760, 775 (1983) (citation
and footnote omitted). See also Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-776, 19 NRC 1373, 1379 (1984);
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units
2 and 3), ALAB-717, 17 NRC 346; 379-80 (1983).
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EMERGENCY PLAN(S):

CONTENT (SUFFICIENCy)

LICENSING BOARD(S):
PROCEEDINGS

DISCRETION IN MANAGING

It is for the Licensing Board to judge at exactly what stage an emergency
plan is sufficiently developed to allow for hearings and a decision, taking into
account the evidence on the current state of the plan. Zimmer, ALAB-727, 17
NRC at 775.

EVIDENCE:

ADMISSIDILITY (SURREBUTTAL TESTIMONY)

LICENSING BOARD(S): DISCRETION IN MANAGING
PROCEEDINGS (SURREBUTTAL TESTIMONy)
The admission of surrebuttal testimony is a matter within the discretion
of a Licensing Board, particularly when the party sponsoring the testimony
reasonably should have anticipated the attack upon its evidence. See Cellular
Mobile Systems v. FCC, 782 F.2d 182, 201-02 (D.C. Cir. 1985).
RULES OF PRACTICE:
APPEAL BOARD(S):

APPELLATE REVIEW

SCOPE OF REVIEW

It is a "settled principle of appellate practice that an appellant is ordinarily
precluded from pressing issues or advancing arguments not presented to the trial
tribunal," except possibly in the case of "serious substantive issues." ALAB924, 30 NRC at 358.
EVIDENCE:

INFERENCES; QUANTUM OF PROOF

RULES OF PRACTICE:

EXPERT WITNESS

In reviewing Licensing Board findings based on the testimony of applicants'
expert witnesses, "[t]he possibility that inconsistent or even contrary inferences
could be drawn if the views of [intervenors'] experts were accepted does not
prevent the trial board's findings from being supported by substantial evidence."
Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear I),
ALAB-303, 2 NRC 858, 866 (1975) (citations omitted).
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APPEAL BOARD(S):

STANDARD OF REVIEW

After giving the Licensing Board's factual findings the probative force they
intrinsically command regarding aberrant behavior by the general public, the
Appeal Board concludes there is no basis for reversing that finding.

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
(EFFECT ON APPEAL BOARD DECISIONS)
A Commission observation in its immediate effectiveness review concerning
the adjudicatory record is not binding upon the Appeal Board. See 10 C.F.R.
§2.764(g).

EMERGENCY PLANNING:
EMERGENCY PLANS:

EVACUATION TIME ESTIMATES

CONTENT (PROTECTIVE MEASURES)

Planning officials are required to develop "[g]uidelines for the choice of
protective actions during an emergency." 10 C.F.R. § 50.47(b)(10). To this end,
planners also are to "provide an analysis of the time required to evacuate and
for taking other protective actions for various sectors and distances within the
plume exposure pathway EPZ [(Le., emergency planning zone)] for transient
and permanent populations/' [d. Part SO, App. E, § IV.

EMERGENCY PLANNING: EVACUATION TIME ESTIMATES;
REGULATORY GUIDANCE (NUREG-0654)
An evacuation time estimate (ETE) should be prepared "based on a dynamic
analysis (time-motion study under various conditions) for the [Epz]." NUREG0654 Criterion II.J.I0.l. See also Appendix A to NUREG-0654.

EMERGENCY PLANNING:

EVACUATION TIME ESTIMATES

"[T]he [ETE] analysis is intended to reflect a realistic time for completing an
evacuation." Philadelphia Electric Co. (Limerick Generating Station, Units 1
and 2), ALAB-845, 24 NRC 220, 244 (1986); see also Limerick, ALAB-836, 23
NRC 479, 486 (1986). With this information in hand, "emergency coordinators
can then decide what protective actions (e.g., sheltering or evacuation) are
warranted in the circumstances, if a radiological emergency occurs." Limerick,
ALAB-845, 24 NRC at 244; see also Limerick. ALAB-836, 23 NRC at 486.
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EMERGENCY PLANNING:

EVACUATION TIME ESTIMATES

The E1E is only a planning tool; as such, Commission regulations establish
no particular time limits for completing an EPZ evacuation. See Limerick.
ALAB-845, 24 NRC at 244; Limerick, ALAB-836, 23 NRC at 486.
EMERGENCY PLANNING:
PERSONNEL

REQUIREMENTS; RESPONSE

There is no regulatory requirement that the State permanently assign existing
police resources to a particular location to ensure that there are no staffing delays
in the event of a radiological emergency. Simply because additional police
resources will be needed in a particular location in the event of a radiological
emergency and will require some period of time to arrive, this potential for
delay does not require that permanent police staffing' in that area be "beefed
up" to a degree beyond what is otherwise required to provide adequate law
enforcement protection under normal circumstances. See Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), CLI-83-10,
17 NRC 528, 536 (1983), rev'd in part on other grounds, GUARD v. NRC, 753
F.2d 1144 (D.C. Cir. 1985).
RULES OF PRACTICE:

OFFICIAL NOTICE

The Appeal Board may take official notice of the State of New Hampshire
Traffic Management Manual accompanying the New Hampshire Radiological
Emergency Response PIan. See 10 C.F.R. § 2.743(i).
EMERGENCY PLANNING:

REQUIREMENTS

If a particular accident sequence requires that protective action be taken when
state and local emergency response efforts are not fully mobilized, response
officials would have to weigh whatever increased risks may be attendant upon
taking a particular protective action (such as an evacuation) without having the
planned response personnel in place.
EMERGENCY PLANNING: EVACUATION TIME ESTIMATES;
REGULATORY GUIDANCE (NUREG·0654)
In producing E1Es, planners should include "[e]stimates of· transient populations ..• such as peak tourist volumes." NUREG-0654, App. 4, at 4-3.
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EMERGENCY PLANNING: EVACUATION TIME ESTIMATES;
REGULATORY GUIDANCE (NUREG-0654)
For the ocean beach area within the EPZ, NUREG-0654's guidance to
calculate the ETEs on the basis of ''peak tourist volumes" is well served by
the use of the "reasonable expectable occupancy" method (Le., a method that
uses an estimate of parked vehicles, as well as vehicles in transit, on a peak
representative day).

EMERGENCY PLANNING:

EVACUATION TIME ESTIMATES

When the vehicle count used in calculating the ETE for the beach population
was based on an estimate of the actual number of vehicles on a representative
peak day and when "convincing unrebutted testimony" had been presented
that there were "hidden vehicles," Le., vehicles not observable from aerial
photographS (and such number of vehicles was set forth in the Licensing
Board's findings), the Board erred in not requiring that those hidden vehicles
be incorporated within the appropriate ETE calculations.

EMERGENCY PLANNING: EVACUATION TIME ESTIMATES;
REGULATORY GUIDANCE (NUREG-0654)
EMERGENCY PLAN(S):
RESPONSIBILITIES
REGULATIONS:

STATE AND LOCAL GOVERNMENT

INTERPRETATION (10 C.F.R. PART 50, APP. E)

While there may be an independent responsibility on the part of the State to
incorporate revised ETEs into an emergency plan, see NUREG-0654 Criterion
IU.I0.l-m, the applicant rather than the State is responsible for preparing an
amended set of ETEs, see 10 C.F.R. Part SO, App. E, § IV; NUREG-0654
Criterion IU.8.

RULES OF PRACTICE: APPEAL BOARD DECISIONS (EFFECT ON
LICENSE AUTHORIZATION)
When full-power authorization has been made effective, in remanding matters, the Appeal Board must consider the impact of its action upon that authorization. Limerick. ALAB-845, 24 NRC at 234; Limerick. ALAB-836, 23 NRC
at 250; see CLI-90-3, 31 NRC at 230.
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RULES OF PRACTICE: APPEAL BOARD DECISIONS (EFFECT ON
LICENSE AUTHORIZATION)
When additional calculations mandated by the Appeal Board to correct an
ETE deficiency do not require significant time or resources to complete and
are not likely to result in a profound change in the present ETEs, an existing
licensing authorization need not be vitiated. See 10 C.F.R. § 50.47(c)(I).

EMERGENCY PLANNING:
ARRANGEMENTS
REGULATIONS:

MEDICAL SERVICES

INTERPRETATION (10 C.F.R. § 50.47(b)(12»

When, in conformance with a Commission policy statement, applicants (1)
had provided a list of local medical facilities capable of administering care to
contaminated individuals, and (2) had committed to comply fully with any additional Commission requirements that might be imposed in response to a judicial
determination overturning the Commission's previous interpretation of the scope
of necessary medical services arrangements under 10 C.P.R. § 50.47(b)(12), the
Licensing Board properly rejected an intervenor's contention challenging applicants' compliance with the requirements of 10 C.F.R. § 50.47(b)(12).

RULES OF PRACTICE:

MOTIONS FOR SUMMARY DISPOSITION

When a party fails to controvert material facts as established by another party
in support of a motion for summary disposition, they are effectively admitted.
See 10 C.F.R. § 2.749(a).

ATOMIC ENERGY ACT:
EMERGENCY PLANNING:

INTERPRETATION
BASIS FOR REQUIREMENT

Emergency planning is an "adequate protection" standard under section 182
of the Atomic Energy Act (AEA). CLI-90-2, 31 NRC at 210-13.

EMERGENCY PLANNING:
REQUIREMENTS

BASIS FOR REQUIREMENT;

To determine whether an emergency plan provides "adequate protection,"
the plan must be assessed in terms of whether it meets the sixteen planning
standards of 10 C.F.R. §50.47(b). CLI-90-2, 31 NRC at 213,217.
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APPEARANCES
John Traficonte, Boston, Massachusetts (with whom Allan Fierce, Boston,
Massachusetts, was on the brieO, for the intervenor James M. Shannon,
Attorney General of Massachusetts.
Diane Curran, Washington, D.C., for the intervenor New England Coalition
on Nuclear Pollution.
Robert A. Backus, Manchester, New Hampshire, for the intervenor Seacoast
Anti-Pollution League.
Paul McEachern, Portsmouth, New Hampshire (with whom Matthew T.
Brock, Portsmouth, New Hampshire, was on the brieO, for the intervenor Town of Hampton.
Thomas G. Dignan, Jr., Boston, Massachusetts (with whom George H.
Lewald, Kathryn A. Selleck, Jeffrey P. Trout, Jay Bradford Smith,
and Geoffrey C. Cook, Boston, Massachusetts, were on the brieO, for
the applicants Public Service Company of New Hampshire, et al.
Sherwin E. Turk for the Nuclear Regulatory Commission staff.

DECISION
In ALAB-924,1 we addressed a number of issues raised by intervenors
Attorney General of Massachusetts (MassAG), the New England Coalition
on Nuclear Pollution (NECNP), the Seacoast Anti-Pollution League (SAPL),
and the Town of Hampton (TOR) in their appeal from the Licensing Board's
December 30, 1988 partial initial decision on emergency planning for the New
Hampshire portion of the plume exposure pathway Emergency Planning Zone
(EPZ) for the Seabrook Station.2 In this decision, we address the balance of
those matters raised by intervenors' appeals regarding the New Hampshire
Radiological Emergency Response Plan (NHRERP).3 Specifically, we confront
those issues advanced concerning the portions of the Licensing Board's decision
entitled "Response Personnel Adequacy," "Human Behavior in Emergencies,"
130 NRC 331 (1989), P'lilioM lor rllliew p.ndillg.
2LBP-88-32, 28 NRC 667 (1988).
3 Unless OIherwise indicated, all citations in this decision to Ihe NHRERP are to Revision 2 issued in August
1986.
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and "Evacuation Time Estimates (ETEs)." In addition, we address a number of
other issues raised by intervenors and include a further explanation regarding
several matters in light of CLI-90-2,' the Commission's recent decision in which
it discussed whether emergency planning requirements are "adequate protection"
standards within the meaning of section 182 of the Atomic Energy Act of 1954,
as amended (AEA).s

I.

RESPONSE PERSONNEL ADEQUACY

Intervenors asserted before the Licensing Board that. in contravention of a
number of regulatory standards including 10 C.F.R. § 50.47(b)(1) and Criterion
II.A of NUREG-0654/FEMA-REP-l (NUREG-0654),6 the NHRERP planning
process had failed to provide for adequate personnel resources from the State of
New Hampshire and local governments to respond in the event of an emergency.'
The Licensing Board found these charges to be without merit.· Before us,
intervenors NECNP and SAPL have raised a variety of concerns relative to
the Board's determination, including challenges to its findings on the adequacy
of the survey process utilized to identify the response personnel resources, the
need for findings by the Federal Emergency Management Agency (FEMA) on
personnel resource adequacy prior to any Board hearing and decision on the
subject. and the need for additional response personnel resources to relieve
local workers who will require replacement under the plan's radiation exposure
limitations.!) Applicants and the staff urge that the Licensing Board's findings
be affirmed on all counts,lO In each instance, we find intervenors' complaints
unpersuasive.
In response to FEMA concerns about whether there were sufficient State and
local personnel resources for implementing the NHRERP and with the aid of
State emergency planning officials, applicants' planning personnel conducted a
survey intended to demonstrate staffing capability,lI This survey process - the
results of which ultimately were recorded in a document entitled the "Summary
'31 NRC 197 (1990),pttitiolt/orrrncw ptNlillg sub IlOna. Mas.roduutllS v. NRC, No. 9()'1l32 (D.c. Cir. filed

Mlr. 7, 1990).
542 U.s.c. ,2232.
6NUREG-06S4/FEMA-REP-l (Rev. 1), "Criteria for Preparation and Evaluation of Radiological Emergency
Response Plans and Preparedness in Support of Nuclear Po~ Plants" (Nov. 19S0).
7 S" LBP-88-32, 28 NRC at 618.
aid. at 691.
'New England Coalition on Nuclear Pollution', Brief in Support of Irnervenon' Appeal (Mar. 24, 1989) at
15-26 [hereinafter NECNP Brief}; Seacout Anti-Pollution League', Brief on Appeal (Mar. 21, 1989) at 28-34
[hereinafter SAPL Brief}.
IODrlef of Applicants-Appcl1ees (Apr. 24, 1989) at 34-38 [hereinafter Applicantl Brief}; NRC Staff's Brief in
Response to Intervenor Appeals (lune 5, 1989) at 10-20 [hereinafter NRC Staff Brief}.
IITI.3191·92.
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of Personnel Resource Assessment for the [NHRERP]" (SPRA) - was intended
to provide an evaluation of personnel resources required to fulfill both the State
and local emergency response dutiesP Included is a resource appraisal for the
six (out of seventeen) communities in the New Hampshire EPZ - Hampton,
South Hampton, Hampton Falls, Kensington, Rye, and North Hampton - that
declined to participate in emergency planning effortsP
As part of that process, the planners' initial efforts were directed to identifying, by position and functional responsibility, all tasks that are required to be
performed in fulfilling State or local emergency response functions. 14 Included
were those duties for which two twelve-hour shifts are necessary to provide
the twenty-four hour operational capability in accordance with planning guidance.u This "walk-through," as it was termed by the parties, was accomplished
by having emergency planners review the provisions of the NHRERP for all
State agencies and local governments with respect to each emergency response
function to ensure that all assigned primary and secondary responsibilities were
addressed.16 Thereafter, the planners sought to identify every task required to
carry out these responsibilities by agency, position, and function,11
Using the walk-through information, the planners then endeavored to identify "available" personnel resources to fill the necessary emergency response
positions.ls fur municipal positions within the eleven communities participating
in emergency planning, this was done by analyzing background data sources
(including town plan appendices, town annual reports, and records of the New
Hampshire State Police and Fire Standards and Training Commissions, the Bureau of Emergency Medical Service, and the New Hampshire Fireman's Association) and by conducting survey interviews with various local municipal
personnel (including town selectmen, town managers, civil defense directors,
police and fire chiefs, and health officials).19 For the six communities that decided not to participate, the background data sources were utilized (generally
without conducting a survey interview with local officials) to construct an organization chart illustrating how municipal personnel might be assigned to response positions.20 In addition, key emergency planning responsibilities in these
nonparticipating communities were catalogued, and State personnel who would
fulfill those responsibilities in the event there was no local participation were
12Su Applicants' Direct Testimony No. 3 (PersOnnel Resourc:es), fol. Tr. 3228, at 3·10. S66 also Applic.ants'
Exhs. 1 &. l·A (Summary of Personnel Resource Assessment for the [NHRERPJ).
13 Applicants' Exh. I, at 24 to -33.
14 Applicants' Direct Testimony No.3, at 3, 9.
151d. at 34, 9; Tr. 329G-93. Su gtflUally ALAB·924, 30 NRC at 362 n.12S.
16 Applicants' Direct Testimony No.3, at 3, 9.
17 Ibid.
181d. at 4, 9.
19 1d. at 4.
20Id. at S.
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identified.21 For those positions within State agencies, personnel identification
assessment efforts consisted primarily of interviews with principal emergency
response personnel in each State agency with assigned responsibilities under the
NHRERP, supplemented by a review of agency resource appendices in volumes
4, 4A, and 4B of the NHRERP and currently available State directories and
other public records.22
A. Relying principally upon the direct and rebuttal testimony of professional
personnel resource planner Clifford J. EarI,23 intervenors NECNP and SAPL
renew before us their assertions, which the Licensing Board rejected, that various
critical deficiencies existed in the survey process. According to intervenors,
these include failure (1) to provide a definition of the term "available," and (2)
to organize and supervise the survey process properly, which in tum resulted in
other deficiencies in the survey. In addition, intervenor SAPL argues that the
survey is insufficient to address the adequacy of response personnel resources
in communities that have declined to participate in emergency planning.
1. Intervenors allege that a central shortcoming in the survey process is the
failure to define, or the incorrect definition of, which State and local personnel
are "available" to participate in emergency planning matters. In testimony
before the Licensing Board, planning personnel declared that, for purposes of
the survey and emergency response planning, individuals were considered to be
"available" to provide services if they were within an organization or "pool" that
was a candidate to perform a particular function.24 For example, if a function
was to be undertaken by fire department employees in a particular community,
then the entire fire department staff generally was considered to be available
as response personnel.2!I Intervenors, on the other hand, assert that availability
of response personnel for planning purposes should be defined to include
two components: (1) "temporal" availability, based upon each individual's
ability to participate on a twenty-four hour basis, taking into account such
factors as transportation resources, other responsibilities during Off-duty hours,
and the time required to get from home or work to an assigned emergency
response post, and (2) ''volitional'' availability, based upon each individual's
willingness to participate.26 In its decision, the Licensing Board endorsed the
''pool'' concept utilized by planning officials in preparing the survey, stating that

Em.

:Z1 AppliCll'llS'
1. at 3·3. 3·S to .6.
22 App1iCll'llS' Direct Testimmy No.3. at 9·10.
23Testimony of Cifford 1. Earl Regarding Cmtentions NHLP·2, SAP!'S. SAPI,SA. and rroH] Revised
Contentions IV and VI. foL Tr. 3776; Rebuttal Testimony of Cifford 1. Earl ReSmfing Cmtentions NHLP·2,
SAPI,S. SAPI,SA. and rrOH] Revised Cmtentions IV and VI. foL Tr. S91S [hereinafter Earl Rebuttal Testimony].
24T~32S4.3314.3317.3323.3332
2!lTr. 3316. Planning officials indicated thlt, II part of the llUVey procesl, they did Ittempt to identify those
individuals whose other job responsibilities might result in double-c:oun1ing, IUch u a full·time fireman in one
community who also serves u a volunteer fimnan in anocher comrmInity. Tr.3316-17.
26
NECNP Brief It 18; SAPL thief at 29.

S,.
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"[t]he issue of whether and when people wiII be there is an issue of planning
and implementation, not personnel resources.''l7 We find no error in the Board's
conclusion in this regard.
With respect to the issue of temporal availability, as the Licensing Board
noted, it is clear that no emergency respondent wiII be available at all times.28
Health problems, business or pleasure travel outside the Seabrook area, and a
variety of other factors could make an individual unavailable for a portion or all
of the time of an emergency response. This, however, does not invalidate the
''pool'' concept upon which the SPRA is based. Rather, in viewing the matter
as one of "planning and implementation," it is apparent that various measures
are incorporated into the NHRERP planning scheme - e.g., cross-training of
individuals within some personnel resource pools,29 overstaffing for various
emergency response functions,30 and early mobilization of certain personnePl that help ensure that the absence or delayed availability of particular individuals
wiII not significantly impair emergency planning efforts.32 Moreover, as FEMA
witnesses observed before the Licensing Board, a judgment about the effect
of "temporal" availability upon emergency response generally would be made
in reviewing plan implementation, i.e., in the context of a full-scale exercise
during which state and local personnel must be mobilized to a degree sufficient
to verify response capability.33
Similarly, for the matter of "volitional" availability, FEMA witnesses stated
that it would not be that agency's normal practice to have state emergency
planning officials inquire as to who within the various state and local response
personnel ''pools'' is "wiIIing" to participate in emergency planning.34 Rather,
the agency would expect state planners generally would address this issue
of "aVailability" through a gradual process of staff identification, including
monitoring of participation in training sessions and driIls, with the ultimate

27 LBP-88-32, 28 NRC It 681·82.

%SId. at 682.

29 Tr• 3325-27. For instance. in many loca1lire dcparlments (which genenUy provide between one-third and tIm:equartets of the personnel for the response personnel pool for panicipating municipalities, I~~, ~.,., Applicants'
Exh. I, at 2-S8, 2-70, 2-74), individuals within that organization are being cross-trained 10 Ihlt Ihey can be
assigned a variety of tasks IS Ihey rcpDlt for dUly during an emergency. Su Tr. 3326-27.
30 Applicants' Em. I, at 3-7.
31 S~. Tr. 3492 (State incident field office lUffed at Alen stage); Tr. 4099-100 (State police traffic control staffing
at Alen stage).
320n the matter of temporal availability, intervenors NECNP and SAPL also raise concerns about Ihe ability
of response organizations (i.e., the New Hampshire State Police and the National Guard) to hive personnel in
place to provide an "immediate" response to a flit-breaking accident acquence. NECNP Brief at 8, 18 n.6; SAPL
Brief at 31·32. AI we discuss rna.., fully in responding to a limilar c:haUenie to "availability" in relation to time
estimates for evacuation, lhese concerns have been considered and adequately addressed in Ihe p1anning basis for
Ihe NHRERP. S~. Uifra pp. 412-13.
3J Tr• 4072; ste NUREG-06S4 Criterion n.N.1.b.
34Tr. 4087-88.
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FEMA evaluation on the matter being made "during the course of an exercise
in terms of people turning out."35
The Licensing Board's (and FEMA's) conclusion that any determination
about the temporal and volitional "availability" of response personnel is more
properly addressed and evaluated as part of the ''planning'' and "implementation" process, including the full-scale exercise, is a reasonable one that is not at
odds with any existing regulatory requirements. 36 Consequently, in the absence
of any compelling showing by intervenors that significant segments of those in
the response personnel ''pools'' being relied upon as a principal planning basis
to establish personnel resources adequacy are for one reason or another likely to
be "unavailable," which has not been made in this instance,37 we find no need

3STr. 4074; see Tr. 4055,4088,4096-97.
36 Citing 10 c.F.R. § 50.47(b)(I), ill. Part SO, App. E, § IV.D.3, and Criterion n.A.4 ofNUREG-06S4, intervenors
assert that a general showing of "availability," as they define it, is mandated by regulations and planning guidance.
NECNP Brief at 15·18; SAPL Brief at 32·33. We find no basis in these provisions for such a mjuircmcnt.
The dcdaratim in section 50.47(b)(1) that each principal rcspoosc o'llanization must have ".taff to rcspood
and to augment its initial response on • continuous basis" and the guidance in NUREG·06S4 Criterion nA.4
that U[eJach principal organization .hall be capable of continuous (24-hour) operations for • protracted pc:rlod"
do not require or suggest any particular time by which. rcspmse organization must be "fully staffed" or any
particular method by which .taffing adequacy must be demmstrlted. Similarly, section IV.D.3 of Appendix E to
10 C.F.R. Put SO, while mandating that the liccnscc must have the capability to notify state and local officials
within 15 minutes of declaring an cmcrgcncy and that the capability must c:tist to notify the public of • lituation
requiring urgent .ction within IS minutes of notifying state and local officials, does not requite any particular
time for full staffing or any particular melhod by which staffing .dequacy must be dcmmstrlted. Indeed, this
mjuircment may well provide for • public notificatim capability that will in .ome instanocs exceed the ability of
all response personnel to be in place. If public notiJicatim and activation of an ~ency rcspoosc will precede
complete mobilization. however, that could be • factor to be weghcd in determining what .... poosc .cti"" is
ai'fropriate. S" illfra 1'1'. 412·13.
Intervenor SAPL does .ttempt to make ••howing in this regard based upon two instances in which State officials
cmductcd surveys intended to provide information on the .vailability of personnel from the State Department of
Health and Human Services (lUIS) to respond to emC'1!ency situatims, including an .ccident .t Seabrook. SAPL
Brief at 34, 45-46. Whether considered separately or together, however, these situatims fan to provide. basis for
drawing. negative inference about all response personnel .ufficient to mandate .dditional inquiry into the issue
of "availability," IS intervenOl'S desire.
SAPL first points to • questionnaire citculated to employees of the lUIS Division of Public Health Services
(Pl1S) to gauge whether enough PHS cmploycca would be .vailable to perform Seabroo1c·re1ated ~ency
rcspmse dutica in the Stlte cmC'1!cncy operations center, the State information field office, and in evacuee rccq>tion
centers. Some cmploycca did respood to the survey by indicating they declined to participate in emergency
respcnsc .ctivitica; omcthelcu, enough 'A'Od:ers stated they would participate to fulJill the division'. stafling
rcspmsibilities. Su Tr. 3410-11. This example thus provides no support for intervcnor'. position.
Likewise unavailing
SAPL'. re1iance on the results of an additimal survey of anploycca in the district
offices 01 several HIlS divisims other than PHS. This .urvcy 'NU inteodcd to identify the reasons why more of
the approximately 645 anploy=l in the district offices were oot wlunIccrina to participate in the Emergency
Service Units (ESU.) that provide Stlte respmse IUpport in anC'1!cncy aituations acncrally, including manning
evacu.tim rccq>tion c:enIers for Scabroolc. Tr. 4780-81, 4797. Survcy rcru1ta indicated that .pproximately 43«'
of tho.c rc.ponding were not willing to provide cmcqeacy uailtlncc • part 01 an ESU, with approximately
28«' 01 that IIl'IUP aiving the JeII<II1 foc thmr Donparticipalion u poasib1c inWIlvancnt in Scabroolc an...cncy
respmse activities. Tr. 4784-85; s•• SAPL EW. 3·5. Punina aide tho flC! Ibat Ibe LicenainaBoard determined,
and we have .greed, that SAPL'. particu1ar concc:m rcprding • shlWtfall of HIlS volunteers as it impacts on the
adequacy of reception c:emer operatims effectively .dd....socI by msintainina roate:rI of available individuala,
LBP·88-32, 28 NRC .t 719·20, tJ(f'd, ALAB·924, 30 NRC .t 361 0.121. and the fact that the 43«' omputicipation
.
(C01llifUUd)
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for NHRERP planners to have made a separate "availability" showing as part
of the process undertaken to identify those "pools:'38
2. In addition to rejecting intervenors' arguments about "availability," as
part of the survey process, the Licensing Board's finding regarding response
personnel resources reflects a judgment that, notwithstanding intervenors' challenges, the survey was otherwise adequate to identify the personnel resources
(i.e., the ''pools'') needed to carry out emergency planning functions. Before us,
intervenors again press their position that this is not, in fact, the case.
Principally on the basis of Mr. Earl's testimony, intervenors assert that the
survey's methodology generally was inadequate, focusing particularly on what
they contend was deficient supervision and coordination." As the Licensing
Board noted, however, the evidentiary hearing record supports the conclusion
that the survey process was properly designed and supervised and that it provided

figure was never statistically YIlidatcd, when this figure is applied to !he entire complement of approximately 980
HIlS worl<as from !he district IVI4 headquarten offices of !he divisions involved, all but a few of which c:wld be
called upon in a Seabrook emergency respoose. Tr. 4802-04. !here ltill would be in excess of SOO employees !hat
c:wld be expected to participate. This is more !han aufficient to meet !he ESU p1anning basis requirement of 430
~ding employees. Su Applicantl' Em. I-A.
3 It may well be !hat in apecific inatanccl. the rcsponse role played by • particular individual or group will
give additional impott to concerns about planning for !he "availability" of !hose who will fill !hose roles. Su
MI/ropolilQ" Ediso" Co. (Three Mile Island Nuclear Station. Unit No. 1). CU-83-22, 18 NRC 299, 302, 30708 (1983) (despite proposed canpensatory measures, licensee proposal not to have fully activated Emergency
Operations Facility (EOF) wilhin one hour of site emergency detcnnination due to four-hour travel time necessary
for Emergency Support DUcctor to arrive at EOF does not provide lame degree of public heal!h and ..rc:ty
protection). Su
NUREO-06S4 Criterion TIl.! (appropriate response organizations shall provide for "npid"
aS$essments of offsite ndiological hazards n:sultiJlg from accident, including equipment and estimated manpower
deployment times). Intervenors, however, have not nised auch particularized ooncems in challenging response
penonnel rcsoun:c adequacy under !he NlIRERP.
39 Relying on the previously mentioned teatimony of Mr. Earl, intervenors alao contend !hat !he llUVCy WlS
inadequate because there was a failure to calculate properly !he wolilOid for !he response positions. A cc:ntrsl
reason given ia the failure to weigh "timing" considentions in aeuing wodtloads.
In a variation at their uguments about !he importaoce of "temporal" avaUability, referring particululy to the
arrival of traffic control pasonne1 at !heir posta during an evacuation, intervenors suggest !hI! !he llUVCy was
inacloquate because, in determining how many people were needed to do a task, one must take into accoWlt
when particu1ar individuala will anive to perfonn !hose dutics. $1. NECNP Brief at 7-8, 19-20; SAPL Brief
at 29, 31-32. For the reasons stated in our discussion concerning "availability" IS a factor in time cstimatea for
evacuations, zu infrtJ pp. 412-13, we find these assertions unpasuasive in this context as welL
In addition, declaring !hat the app!icanta' teatimony concerning the walk-Ihrough process indicated only !hat
it involved I "reading of !he procedure." NECNP maintaina !hat Ibis would not reveal enough information about
!he procedure and !he time necessary to cury out the procedure, !hereby adding to !he uncertainty over how
many people were required to perform !hat task. NECNP Brief at 7, 20 n.8. AI !he Ucensing Board noted,
ho....ver, applicanta' witness AnIhooy CallenchdJ.o-testified !hat there was in fact more, including" 'a reading of
!he procedure, an analysia of each Itep, and I determination against objective criteria IS to whether !here was
one person, more than one people [.ric), whatever the number needed to perform this atep.'" LBP-S8-32, 28
NRC at 683 (quoting Tr. 3218). More to the point, and c:ontrsry to intervenor's assumption, in conducting !he
wa1k-through, planners need not undertake I "mini" emergency drill for each response procedure. The fact !hat
emergency planning professionala making the analysis may have made certain assumptions about response actions
(such .. how long telephone calling procedures would take), n!her \han actually conducting and timing each of
!he activitiea, does nat prcsent. any basis for declaring their analysis inadequate. This is particulady 10 in the
face of intervenors' failure to present any convincing evidence !hat any apecific assumptions were substantially
flawed. Moreover, IS wi!h u.vailability" issucs, it leems Ipparent !hat a full-scale emergency exercise penlly
will verify (or Ihow the inadequacy of) many of !he assumptions !hat have been made.
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accurate data.40 In contrast, despite obtaining extensive discovery relating to the
survey and an opportunity to present witnesses, intervenors' evidence (in the
form of Mr. Earl's testimony) was wholly lacking in any convincing evidence
of actual deficiencies arising from the process.
This lack of any specific, meaningful evidence of deficiencies is epitomized
by the example from Mr. Earl's testimony, highlighted by intervenor NECNP in
its brief,41 that apparently was posited to establish that emergency planners were
not provided with proper criteria for defining the type of information they were
to obtain. Mr. Earl refers to Question 2 on the survey form used for interviewing
local officials to determine local personnel needs, which directs the interviewer
to:
Ensure there are primaries and alternates Cor each [Emergency Operations Center] position
designaled in the plan as 24 hour staffing. Attach a list/roster identifying positioos which
require primary and alternate staffing. (Interviewer to obtain 24 hour staffing informatioo.
Refer to Section m. Selectman's Emergency Preparedness Responsibilities and Appendix

Af1.

According to Mr. Earl, this instruction was deficient because it failed to indicate
how the interviewer should obtain twenty-four hour staffing information, how he
or she should determine the staffing needs for each position, or what it means
to "ensure" the existence of primaries and alternates for each position.43
Review of the referenced section of the NHRERP for each particular locality
makes it apparent exactly what is expected. The "selectman's" portion of
section m, found in subpart B, includes a listing of the positions for which
there is to be a "primary and alternate," and Appendix A gives a call list of the
individuals who are to fill these posjtions.44 To follow this instruction, therefore,
the interviewer merely had to ensure that in Appendix A there is an individual
listed as a primary or alternate for each designated position in subpart B and then
prepare a roster from this information. Moreover, once the results from this and
other survey questions were assembled, they were reviewed for consistency and
accuracy before being utilized in the SPRA.4.5 In this case, the survey process
resulted in a table for each municipality designating the twenty-four hour staffing
positions,46 the accuracy of which have not been specifically challenged before

4O LBP-88-32, 28 NRC at 684.
41 NECNP Brlef at 11.
"2 Ear! Rebuttal Testimony at 22-23.
43 /bido
44 E.,., NHRERP crown of Seabrook). VoL 16. at m-2, A-I.
4.5 Tr. 324G43, 324~8. 3290-93.
4G E.,., Applicants' Exit. I, It 2-73 (F;gure 2.3-10, Seabrook Emergency Response Organization)
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us. Accordingly, we fail to see how Mr. Earl's concern is illustrative of any
deficiency in the survey procesS.47
As the Licensing Board observed, Mr. Earl's testimony is more a statement
of how the survey might have been done differently (and, in Mr. Earl's opinion,
better) than an attempt to address the more pertinent issue of how the process
that was used resulted in data that are insufficient or inaccurate.48 The Board
properly concluded that the testimony of Mr. Earl was inadequate to establish
material failings in the survey procesS.49
3. The other major intervenor challenge to the survey's validity is based
upon the testimony of police and other local officials from several of the
nonparticipating communities.'o These officials testified that the planning basis
for these local communities, devised without their cooperation or input, failed
47 Also lIIIpcm1asive In this regard is SAPL·. ISSertion, based upon the testimony of William Rcnz, applicants'
c:onsu1!an1 who had responsibility for prq>antion of the assessment lIInU!W')',that the IllrVcY process was deficient
because of a pwported fallIU'C of management personnel to Intozview lyatematically those Individuals who collected
the data and to establish common terminology for use by llUVCy officials as they conducted their Intozviews with
loeal officials to get input on community response personnel. SAPL Brief at 30. Like the Uc:ensing Board, 6IC
LBP-88-32, 28 NRC at 684, we find such complaints unavailing In light of the ovenll rec:ord support for the
efficacY of the llUVCy process and Intervenor'. fallIU'C to present any firm evidence establishing how these alleged
operational deficiencies produced Inc:ompletc or inc:orrec:t results.
We also do not agree with SAPL'. c:anplalnt that the llUVCy proc:es. was deficient because, In assigning a
response task, no considention was given to a person'. competence to do that task. SAPL Brief at 30. ru
acrtior planning personnel testified, In c:crtaIn Instances when it was ncc:essuy because of the response duties
involved, Individual assignments were made on the basis of the person'. present duties and responsibi1ities; In
other instances, individuals within a partic:ulu personnel pool would be cross-trained to fu1fill any of a number
of duties that were assigned to the poo!.
Tr. 3325-27.
48LBP_88_32, 28 NRC at 684.
49Intervenor NECNP also takes umbrage It the Uc:ensing Board'i refusal to credit Mr. Eul'. testimony on
persOMel resowcc planning based, In pan. on the ground that his expertise and experience were not in the field
of emergency planning. NECNP Brief at 21-22. Mr. Earl'. fallIU'C to back up his discourse on the weaknesses of
the survey with any specific evidence of inaec:urac:ies resulting fran the process is, to our mind, more crippling
to Intervenor'. position than his lack of .pccific emergency planning experience. Nonetheless, it is apparent
that, especially when compared to plaMen Anthony Callendrello, Paul Frechette, and William Rcnz, who had
principal responsibility for the resmm:e assessment prognm, ineluding the llUVCy proc:ess, Tr. 3198, 3203-04,
3238, Mr. Earl is lacking In that respect. Compar. Qualifications of Anthony M. Callcndrello, foL Tr. 2790;
Qualifications of Paul R. Frechette, Ir., foL Tr. 2791; Resume of William F. Rcnz, foL Tr. 3185 with Resume of
Ciff"ord I. Earl, fol. Tr. 3776.
Although NECNP'. anempu on appeal to bolster Mr. Earl', expertise by now arguing that he had crisis
management experienc:c that would have hem revealed if he hid been cross-examined, NECNP Brief It 21 0.9,
we find this assertion frivolous. We are not aware of any civil law principle that permits a party, having flUed
to put forth allegedly relCYUIllnformation on direct examination, to claim that Information nonetheless mould be
considered because the Information was not elicited during c:ross-examinstion.
Fmally, we reject SAPL'. uscrtion that purported deficiencies relating to lctten of agreement also Itrenglhen
Mr. Earl'. testimony. SAPL Brief at 29. In ALAB-92A, 30 NRC at 34S, we found those allegations were without
aubstancc.
,oCorrec:ted Prefiled Testimony of Dona Ianctal en Behslf of rrOH] Rcguding TOH Revised Contentions m,
IV, VI, foL Tr. 3S97 [hereinafter Ianctal Testimony]; Corrected Pre/iled Testimony of Sergeant Victor DeMuc:o
and Detective William Lally on Behslf of rrOH] Regarding TOH Revised Contentions m. IV, VI, foL Tr. 3659
[hereinafter DeMarco and Lally Testimony]; [SAPL],. Testimony of Suzanne Breiseth on SAPL Contentions 8
and 8A Relative to the Town of Hampton Falls, foL Tr. 3739; [SAPL],. Testimony of Andrew Ouistie, Ir., on
SAPL Contentions 8, 8A, 16, 31 and 37 Relative to the Town of Hampton Falls, fol. Tr. 3740; Prefiled Testimony
(Conlillutd)
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to reflect adequate personnel resources. SAPL asserts that the Licensing Board
erred in failing to credit properly the testimony of these local officials.5l We
find these arguments without merit as wel1.51
On the matter of adequate resources for local emergency response organizations in nonparticipating communities, the issues upon which intervenor would
have us focus are, in light of the record here, of no relevance to the adequacy of
emergency planning. While these witnesses sought to call into question some
of the determinations made by planners in establishing the numbers and assignments for local response personnel in those municipalities, intervenors failed to
present any evidence effectively countering applicants' showing, embodied in
the SPRA,53 that there are adequate Slate personnel available to fulfill the key
emergency response duties within the nonparticipating communities.54 Thus, intervenor's complaints fail to negate the Licensing Board's finding that there will
be adequate personnel to respond in the nonparticipating communities."
B.t. Finally on the issue ofresponse personnel adequacy, intervenors make
two arguments that can be dealt with in short order. First, intervenor NECNP
asserts that the Licensing Board violated the precepts of 10 C.F.R. § 50.47(a)(2)
by holding hearings and rendering a judgment concerning the adequacy of response personnel resources under the NHRERP prior to submission of planning

or

of Walter F. Shivilt on (SAPL]', ContentiOll5 8 and 8A and Town
Solllh Hampton Contentims 2., 3 and 8
Relative to the Town of Solllh Hampton. foL Tr. 3780; ~ Testimony of Sandra rowler Mitchell on SAPL
Contentions 8 and 8A and Town of Kensington Contention 1 Relative to \he Town
Kensington, foL Tr.3805
(hereinafter Mitchell Testimony]; Amended (SAPL] Testimony of David P. McDonald on SAPL Contentions 8
and 8A Relative to the Town of Rye, foL Tr. 3867; Testimony of Richard W. Ingram on SAPL Contentions 8 and
SA Relative to the Town of NOIth Hampton, foL Tr. 4479.
51 SAPL Brief at 31.
511n line with intervenors' general concern about "availability"
response penonnel, acveraI
these officials
also suggested that it would take too long for State n:sowccs, particularly State police, to respond to make up
for inadequacies n:sulting from local nonparticipation. Su it!. at 31·32. Our response to a similar Concern with
CYlCWltion times addn:sses this matlCr u welL Su Uifra pp. 412-13.
rcspcct to estimatca
Local officials also testified that n:sourcc deficiencies would result because some local emergency n:sponsc
penonnel would not respond. Su SAPL Brief at 58. We deal with the issue of emergency worker n:sponsc infra
under the heading of "Human Behavior in Emergencies."
53 See Applicanta' Elh. I, § 3.
54 By way example. we note the tcatimony of one local witness whose assertion that there would be personnel
the number of penonnel required
deficiencies in an emergency was apparently based upon a misapprehension
for 24-hour manning. Compare Mitchell Testimony at 2 with Applicants' Exh. I, at 2-7 to -8.
55 In this regard, we agn:c with \he Licensing Board that the complainta lodged by local officials about the
SPRA', provisiOll5 for local penonnel n:sponsc leem largely to arise from mattera directly attributable to \heir
own nonparticipation, nlhcr than to fundamental deficiencies in the survey process. Su LBP-88-32., 28 NRC at
687-88. rot instance, \he potency of one town official'l complaint that the duties assigned to particular n:sponse
positiOll5 were too burdensome is ,ubstantially diminished by \he apparent lack of effort on her part to bring the
matlCr to the attention of State officials 10 the alleged deficiencies could be oorrectcd. Compare Ianetos Testimony
at 4-5 with·Tr. 3342-47. The same is true for the complaints
acveraI local police officcra about the usc of
local part-time special officcra based on their belief that these special officcra did not have' the proper Wlls. Su
DeMarco and Lally Testimony It 12-13. As FEMA witnesses lilted, with proper training these individuals could
perform the assigned n:sponsibilities, FEMA Prc-Iiled Testimony, foL Tr. 4051, at 45, making this a matter that
undoubtedly could be rectified readily if the community were to participate in emergency planning efforta after

or

or
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information sufficient to allow FEMA to make findings concerning that issue.
Specifically, NECNP contends that any Board consideration of the matter of
response personnel resources adequacy had to await FEMA review of several
items, including the SPRA and FEMA's "primary tool for evaluating the adequacy of personnel resources," the full-scale exercise.56
Previously, in response to a similar assertion in the Zimmer proceeding, we
observed that "[s]ection 50.47(a)(2) does not require deferment of any hearing on
State and local government emergency response plans to awirlt FEMA's issuance
of final findings on those plans. Rather, what that [s]ection contemplates is a
licensing decision based on the best available current information on emergency
preparedness."S7 In Zimmer, we also noted that it is for the Licensing Board to
judge at exactly what stage a plan is sufficiently developed to allow for hearings
and a decision, taking into account the evidence on the current state of the plan.58
While FEMA officials had not had an opportunity to review the personnel
response survey at the time of the hearing and indicated at the hearing that they
could not make any final adequacy determination until New Hampshire had
incorporated the survey as part of its planning basis, they did declare that the
survey, in and of itself, represented "substantial progress" towards remedying
FEMA's previous concerns about response personnel resource inadequacies.59
Given this FEMA recognition of the central role of the survey in addressing
its concerns, we cannot say that the Licensing Board abused its discretion in
proceeding with hearings on the issue and in making findings without awaiting
further FEMA review of the matter.60

56NECNP Brief It 22-24.
'7 Cincinnati GIU 4< EI~ctric Co. (William IL Zimmer Nuclear Power Statiat, Unit No. I), ALAB-in, 11 NRC
7ro,115 (1983) (citation and foOlnotc anitted). Su also Pacific GIU aM Ekcrric Co. (Diablo Canyon Nuclear
Power Plant, Units lind 2), ALAB-116, 19 NRC 1313, 1319 (1984); SoUlh~". California Edison Co. (San Onofre
Nuclear Generating Statiat, Units 2 and 3), ALAB-1l1, 17 NRC 346, 319-80 (1983).
In Zimnur, we also expressed concern that In interpretation of scctiat 50.41(a)(2) n:quiring I final FEMA
finding would be It odds with the then-existing FEMAJNRC Memorandum of Understanding, which provided that
FEMA will offer its preliminary views on the state of offsite emergency preparedness based on the plans currently
Ivailable to FEMA. 17 NRC It 115 & n.21 (citing 45 Fed. Reg. 82,713 (1980». Although that memorandum of
understanding subsequently was revised, II" 50 Fed. Reg. 15,485 (1985), we see nothing in the Imended version
to change our conclusion in that regard.
5SZi"."..,., 11 NRC It 715.
S9 Tr. 4098,4109,4166.
60We fail to lee why the Board'i findings relative to the persatnel rcsowces Idequacy had to lwait I FEMA
finding on the results of I full-scale exercise, which in this proceeding was subject to challenge in I later hearing.
S •• LBP-89-32, 30 NRC 315,615-50 (1989), app.als p.nding. Moreover, as Ipplicants Ind the staff point out,
Appliclnts Brief It 37; NRC Staff Brief It IS n.14, FEMA did make final findings of Idequacy on this issue,
albeit after the conclusion of the hearing on the NllRERP. See Applicants' Em. 430, It 30-31 (FEMA Review
and Evaluation of the State of New Hampshire Radiological Emergency Response Plan for Seabrook Station
(Dec. 1988». Although the option was open to them, II" Zimnur,I1 NRC at 116, none of the intervenors sought
It that time to reopen the record or to file late contentions regarding the adequacy of FEMA's findings.
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2. The second matter, raised by intervenor SAPL, concerns the adequacy of
replacement workers for local personnel who may be withdrawn from emergency
response activities because they have reached radiation exposure limits. Under
the NHRERP, the specified limit for local emergency workers is 5 roentgens
(R) rather than the 2SR limit allowed by the Environmental Protection Agency's
Protective Action Guides (pAGs). This 5R limit for local emergency workers
also is the same as the highest value for whole body dose established by the
PAGs for the general population.fil SAPL asserts that the 5R exposure limit
"could be delivered to a large number of the 1300 State and local emergency
workers relatively quickly under certain scenarios," thereby resulting in severe
personnel shortages because of a lack of an adequate backup pool of trained
workers.6'1
SAPL's argument fails to acknowledge several important points concerning
the planning basis upon which the 5R exposure level rests. Management
of emergency worker exposure based upon tracking and reporting procedures
incorporated in the NHRERP would include rotation of assignments among local
emergency response workers or assignment removal for any individual whose
radiation exposures indicate a trend toward the 5R limit6:l It is not expected,
however, that this generally will be necessary. Because local emergency worker
exposure limits fall within the range established by the PAGs for the general
public and because local response personnel have no emergency assignments
to perform after protective actions for the public have been completed, these
workers would take the same protective actions at the same time as the last
of the general public, thereby restricting their exposure to the same level as
that incurred by the public.64 Those post-protective action activities that must
be undertaken, such as access control to excluded areas, field monitoring,
plume tracking, and environmental sample collection are to be undertaken by
State emergency workers, who under the NHRERP are subject to the specified
emergency worker PAG of 25R.65 Through this mechanism, the State's goal of
limiting local worker exposure to that of the general public is to be met, although
it is not intended that local emergency responsibilities will be allowed to go
unmet prior to the public's completion of any prescribed protective actions.66 In
the absence of any convincing showing by intervenors contravening this planning
basis, the Licensing Board properly concluded that, even with the lower local
worker exposure levels, there will be adequate State and local response personnel
available to carry out their duties in the event of a radiological emergency.
fil Applicmls' Direct Tcstimmy No. 3, at 14-1S.

6'1 SAPL Brief at 33.
6:l Applicmls'

Direct Tcstimmy No.3, at 14.

64 14. at 15016.

65 14. at IS.
6614. at 16.
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n.

HUMAN BEHAVIOR IN EMERGENCIES

Again relying upon the Commission's criteria relative to adequate emergency
response personnel resources, as well as its requirements and guidance regarding such matters as the preparation of protective action guidelines, before the
Licensing Board intervenors challenged the NHRERP's purported failure to consider and to compensate adequately for what they assert will be nonresponsive or
disruptive behavior by emergency personnel and others.67 The Licensing Board
found these challenges to be meritless. The Board's decision in this regard
is now contested by the MassAG, SAPL, and TOH. Their concerns center on
two areas: (1) whether behavior by the general public, especially automobile
drivers, will disrupt significantly the evacuation process; and (2) whether those
with emergency response duties, particularly school teachers, will respond to
fulfill their responsibilities in the event of a radiological emergency at Seabrook.
With respect to the first matter, we find that the adjudicatory record supports the
Licensing Board's finding that behavior by the general public will not prevent
an adequate emergency response under the NHRERP. Our review of the record
relevant to the second concern has led us to conclude that those expected to
provide assistance under the NHRERP, including school teachers, will respond
to perform those duties necessary to ensure an adequate emergency response.
A. In its December 1988 decision, the Licensing Board concluded that,
in the event of a radiological emergency at the Seabrook Station, panic and
disruptive behavior on the part of the general public. and particularly on the
part of those using automobiles as a means of evacuation transportation, will not
seriously impede response to protective action recommendations.68 Intervenors
MassAG and SAPL maintain that significant aberrant behavior will occur and
that planners have failed adequately to factor it into emergency planning efforts
with regard to matters such as evacuation route blockage and providing for a
sufficient number of traffic control personnel on area highways.69
As support for their position that such behavior will be a significant factor,
intervenors cite testimony by local police officers. town officials, and residents
describing disorderly driver behavior, particularly during the summer tourist
season when traffic is heavy, that has included refusal to follow established
traffic patterns and driving on the roadway shoulder or in oncoming lanes.7°
Also, referencing testimony from these witnesses concerning traffic blockages
and delays that have arisen in the past from accidents, breakdowns, and stalled
67 Su Applicants' Direct Testimony No. 7 (Evacuation Time Estimate and Human Behavior in Emergencies).
fol. Tr. 5622, .t 2-9.
68LBP-88-32, 28 NRC at 747, 749-50.
69 Massac:huseus Attorney General', Brief on Appeal (Mar. 24. 1989) at 4-5, 20-24 (hereinafter MasIAG Brief);
SAPL Brief at 62-63.
70 MassAG Brief at 21-24; SAPL Brief at 62-63.
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vehicles during heavy summer traffic periods, intervenors assert that the same
types of behavior and problems are likely to arise (and be much worse) during
a summertime evacuation from the beach area. These problems, in conjunction
with disorderly driver behavior, assertedly will hinder the flow of traffic out
of the area and the progress of response personnel and emergency vehicles
(e.g., tow trucks) into the area so as to render effective emergency response an
impossibility under the NHRERP.
As additional support for the proposition that disorderly behavior will be
a significant factor in an evacuation, the MassAG relies upon the "beach
blanket" survey of over 580 beachgoers conducted for intervenors by sociologist
Dr. Albert E. Luloff.71 In this regard, the MassAG notes that the evidence before
the Licensing Board concerning the survey showed that slightly more than a
fifth of the surveyed beachgoers indicated they would not follow a policeman's
instructions on which evacuation routes to use; another twenty percent said
compliance would depend on the circumstances and the instructions; and nearly
forty percent indicated they would abandon their cars during an evacuation if
they had not moved very far after three hours in the vehicle - factors that the
MassAG contends demonstrate a grave potential for traffic disorderliness. The
MassAG also asserts that the Licensing Board failed to give proper consideration
to the testimony of his traffic expert, Dr. A veshai Ceder, who declared that
accident rates in the congested flow traffic conditions during a summertime
evacuation would be substantially higher than under normal conditions.72 Added
to this, intervenor SAPL contends, is the Board's failure to give appropriate
weight to the intervenor-sponsored testimony of social geographers Drs. Donald
1. Zeigler and lames H. lohnson, lr., and radiologist Dr. Donald L. Herzberg
regarding the general population's fear of radiation, and to testimony of local
residents concerning the specific conditions at the Seabrook site, including
the visibility of the plant to drivers attempting to exit the beach area.73 This
testimony, intervenors assert, provided substantial additional support for their
position that, notwithstanding the efforts of planners embodied in the NHRERP,
there will be panic and aberrant behavior in the event of a radiological emergency
that will have the effect of impeding seriously emergency response efforts.
Both the applicants and the NRC staff support the Licensing Board's determination that intervenors' concerns about aberrant, disorderly behavior and
its effects are greatly exaggerated. They further assert that, in reaching this
conclusion, the Board properly relied upon the testimony of applicants' witness

71 MassAG Brief at 24.
72 / d. at

25.26.

73 SAPL Brief at 59·61. 63.
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Dr. Dennis S. Mileti, a sociologist and Director of the Hazards Assessment
Laboratory at Colorado State University.'4
As they impact upon human behavior generally, Dr. Mileti declared that
emergencies are unique situations." He also stated that mass emergencies (such
as might arise at Seabrook) that could pose a collective threat to an entire
community are, in terms of behavioral effect, in a class by themselves.'6
Although acknowledging that there is some dispute on the issue?7 on the basis
of empirical research accumulated over three decades regarding public behavior
in geological, climatological, and technological emergencies, Dr. Mileti asserted
that mass emergencies transform both group and individual goals and objectives
in a singular manner:
The first priority for virtually all people who find themselves in such a collective threat
situation becomes the collective safety of people and the community at large. People abandon
personal forms of identification and personal interests, and they identify with the entire human
collective or community that is threatened. This "shift" in the human character has come to
be known by many names, for example, the .. therapeutic community."
The change or "shift" in the social psychological complexion of social life and human
behavior results in a variety of principles that emerge to document the character of emergency
behavior. This includes, for example, a dramatic decline in activities and behavior that run
counter to the good of the collective and those that are based in individual or personal
interests, and a dramatic increase in acts and behavior that bring people together and help
one another.78

Dr. Mileti also declared that this shift would "undoubtedly" occur in an emergency at the Seabrook plant, as it has occurred in every mass emergency that
has been the topic of investigation (and has been evident even in emergencies
where it was not specifically investigated).79 As a consequence, Dr. Mileti rejected the notion that the "thin-veneer of civilization" is stripped from human
behavior during mass emergencies, declaring instead that "[p]ublic behavior is
rational, and the emergency goals of helping themselves as well as others take
precedence over almost all else; the character of human spirit is strong when
faced with mass emergencies and most people rise to the occasion. "80 He con-

74 Applicants Brief at 28·30; NRC Staff Brief at 32·37. Although the applicants presented direct testimony on
the issues of evacuation time estimates and human behavior through a panel. Dr. Mileti was solely responsible
for the human behavior portion of the testimony. s~c Tr. 5627. 6304.
" Applicants' Direct Testimony No.7, at 94.
76 Ibid.
77Tt. 6382·83. 6414-17.
78 Applicants' Direct Testimony No. 7, at 94·95 (citation omitted). S•• auo id. at 105. Dr. MiIeti further testified
that the concept of the "therapeutic conununity" WlS not tied to a situation in which the individuals involved knew
each other; instead, it would apply in any situation in which people experience a common threat from a rapidly
developing external force. Tt. 6438, 9426·27.
79 Applicants' Direct Testimony No.7, at 95.
80Id. at 96.
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cluded, therefore, that concerns that aberrant driver behavior (e.g., accidents,
misuse of incoming lanes and highway shoulders, abandoned vehicles) would
create substantial emergency response impediments were unfounded.sl
Dr. Mileti also refused to accept the thesis that the "unique" nature of radiological accidents renders general behavioral principles such as the "therapeutic
community" concept inapplicable. Dr. Mileti declared that, while the descriptive
accounts of how people respond to emergencies will vary from one emergency
to the next, the determinants of human behavior - the reasons why people
respond in different ways to an emergency - are transferable across emergency
typeS.82 As a result, he was unwilling to accept the argument that, by their very
nature, radiological events are so unique that they are subject to a unique set
of behavioral precepts.83 This assumption, according to Dr. Mileti, contradicts
the basic social science premise that there are knowable reasons and patterns in
human behavior that are discoverable through systematic scientific inquiry.B4
In addition, Dr. Mileti disputed the alternative formulation of the radiological
"uniqueness" argument, which recognizes that there are knowable determinants
of human behavior but nonetheless concludes that "fear" of radiation based
upon its allegedly "unique" characteristics (e.g., invisibility) is so pronounced
that human behavior in radiological emergencies will be radically different
from behavior in nonradiological emergencies.u Dr. Mileti acknowledged that
there are differences between radiological emergencies and nonradiological
emergencies, including a difference in the way the public, on average, perceives
the risks involved in a radiological emergency.86 He declared, however, that
these differences do not negate the efficacy or "quality" of the behavioral
determinants that have been recognized as applying generally to mass emergency
situations.17 Instead, the relevance of these differences is in terms of their impact
on the "value" or "quantity" that the determinant should be afforded when
analyzing its influence on human behavior.88 In developing an emergency plan,
therefore, what is important in Dr. Mileti's view is to identify the applicable
behavioral determinants, to account for the determinant ''values'' or "quantities"
that are applicable in that emergency situation, and, to the degree they produce

111d..t 101-OS. By Wly of example. Dr. Mileti IIOIed Ihat, allhough lheNHRERP calls forlhe use of tow trucks
to l'Cmove vehicles Ihal might be .talled or .bandoned in Ihe toune of an evacuation, it WII also reasonable to
assume lhat the public will let at its own to aid in !he evacuation by pushina abandoned « atalled vehicles out
of Ihe w.y. Id. .t 102-03. Su alto Tr. 6396.
82 Applicantl' Direct Tcstimaty No.7, alI37·38.
831d. .t 138; I I I Tr. 6426.
84 Applicantl' Direct Tcstimaty No.7, al138 •
., Ibid.
161bid.

17lbid.
"Id..t 139.
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undesirable effects or constraints on emergency response behavior, to take
appropriate compensating measures.89
In examining the particular issue of the public's perception of risk as invoking
detrimental behavioral responses in a radiological emergency, Dr. Mileti noted
that for most people in an emergency, "situational perceptions of risk" are a
leading determinant of behavioral response.90 According to Dr. Mileti, in an
emergency people do not undertake a "knee-jerk" response; rather, they react on
the basis of their perception of the risk, which is derived from their understanding
of the situation as it is being experienced.91 One element of situational risk
perception could be pre-emergency risk perception or "pre-emergency fear" that is, how the individual perceived the risk prior to the emergency.92 In the case
of radiological emergencies, Dr. Mileti acknowledged that the data collected
so far "would lead one to conclude that in general the mean of hazard risk
perception is higher for radiological hazards than for natural hazards."91 In his
opinion, however, this "fear" element, as well as others that potentially could
impose constraints on sound emergency public response,lI4 can be overcome by
utilizing properly what he perceives as the key determinant of situational risk
perception formulation - emergency information. In this regard, he declared:
[I]n the context of good emergency planning addressing the key determina[nt] of situational
risk perception formation. which is emergency information. we can presmne that the EPZ
in the future is filled with totally fearless people and/or totally fearful people, or what's
most likely the case, a range of people along that continuum, and design the emergency

89 Ibid.
90 Appli~ts' Direct Te:stimmy No.7, at lSI; Tr. 6340.
91 Appli~t's Direct Testimony No.7; see Tr. 6324. Thus, according to Dr. Mileti, situltional risk perceptions
are based upon whit people "perceive is the risk and what to do about it, and it is those perceptions which arc
formed during the emergency that guides their behavior." Tr. 6324.
92Tr.6339.
93 Tr.6430.
941n addition to pre-emergency fear, Dr. Mileti noted that age and gender also can playa role in constraining
sound situational nsIt perception. Applicants' Direct Testimony No.7, at 151·52. According to Dr. Mileti. research
findings indicate that. in the flce of less-than-desirable emergency information, wcmen are likely to perceive risk
to be higher than men and are more likely to englge in protective actions, id. at 152, and that older people
generally have a harder time coming to believe they Ire at risk so that, in the facc of infrequent warnings, they
are less likely to engage in protective actions than younger persons, Tr. 6355-57.
In the context of his "therapeutic community" concept, Dr. Milcti also was unwilling to endorse the notion that
"panic" would be a critical factor in public response to a ndiological emergency. He described panic as "persons
so concerned about themselves thlt they step on the persons'[sic] next to them's[sic] flce and not notice it in an
attempt to flee what they consider to be a life and death situation (in which] if they don't act immediately death
will come to pass." Tr. 9411; see Applicants' Rebutul Testimony No.5, foL Tr. 9408, at 3. He declared further
thlt the circumstances in which p"niC might result, which generally would involve fear for immedilte physical
survival with escape routes blocked (such .. might exist in a major fire It a crowded theater or nightclub), Ire not
present in a ndiological emergency because people would be leaving an open geographic space, whether by car
or otherwise, and accordingly would not perceive thlt their escape was "blocked" 10 IS to make death immincnL
Applicants' Rebuttal Testimmy No. 5, at 3-4; see Tr. 9415-16. Ruther, although Dr. Milcti acknowledged that
"in the world of all human possibilities" Icme individuals might panic in a ndiological emergency, he also stated
thlt he was unaware of any empirical evidence to support the propositim that humin behavior in collective
emergencies is chlracterized by panic. Tr. 9413.
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information that goes to the public in such a way that we can help the fearless and the
fearful come to form accurate risk perceptions in the emergency, and help them make good
decisions about how to behave.95

Thus, providing "good" emergency information is of central importance in neutralizing factors that might otherwise retard a positive response to an emergency
situation by the "therapeutic community." Further, on the basis of his review of
the proposed Emergency Broadcast System (EBS) messages for the NHRERP,
which he considered should and would be the focus of public attention in a
radiological emergency, Dr. Mileti concluded that these messages, with some
modifications, should provide "the listening public a most solid footing from
which to base sound decision-making."96
As further support for the proposition that aberrant behavior will not be
a factor in an emergency response, both applicants and the staff direct our
attention to the testimony of the staff's traffic expert, Dr. Thomas Urbanik.97
Dr. Urbanik's testimony that there is no evidence that aberrant driver behavior
has been a factor in any evacuation in the history of the United States was found
by the Licensing Board to be persuasive and uncontradicted by intervenors.98
After reviewing the positions of the various parties and the record evidence
upon which they rely, we find that the Licensing Board acted reasonably and
in accordance with its role as the Commission's primary fact-finding tribunal
in concluding that aberrant behavior on the part of the general public, particularly automobile drivers, will not be a significant impediment in the event of
an emergency at Seabrook. Anyone who has ever been behind the wheel of,
or been a passenger in, an automobile no doubt can relate a tale of aberrant
driver behavior similar to (or worse than) those told by the intervenors' police
and civilian witnesses. Indeed, human nature being what it is, we entertain no
illusions that a radiological emergency at Seabrook will engender no "aberrant"
behavior on the part of drivers and others.99 The critical point, however, and one
that Dr. Mileti's expert testimony on the "therapeutic community" addresses
directly, is that such behavior will not be the norm or, indeed, a sufficiently
significant consideration so as seriously to impede effective emergency response

95Tr.6342.
96 Applic:anlS' Direct Teslimcny No.7, at 155-56, 159.
97 Applic:anlS Brief at 29 (citing Testimony of Dr. Tbcmas Urbanik n on Behalf of the NRC mIT on rrOH]
ContcntiO!1 In. and SAPL Contentiau 18,31,34, and 37, foL Tr. 7372, at 17; Tr. 7485-86); NRC Staff Brief at
33-34 (same). Dr. Urbanik', crederttW.s an: described in more dctlil illfra at note 220.
98 LBP-88-32, 28 NRC at 746.
99 In ract, as SAPL notes, SAPL Brief .t 62, making reference to his own rather, Dr. Mileti recognizee! it
is p<lSSlDle in an emergency evacuation lituatim that some individuals will engage in individual, nther than
ccmmunity-oriented, behavior. Tr. 9432. He was not, however, willing to cbanc:terizc this behavior as "probable"
or ''!he behavior of most people." (bid.
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under the NHRERP.too This conclusion is further bolstered by Dr. MiIeti's
testimony concerning the role of emergency information in countering the
public's "pre-emergency fear" and the adequacy of the Seabrook emergency
information for that purpose, as weII as by Dr. Urbanik's unrebutted observation
that there is no evidence that aberrant driver behavior has ever played a
significant role in an evacuation situation.
To be sure, intervenors have presented testimony challenging these
conclusions. Much of their expert evidence is, however, of questionable
probative value. tOt The same can be said for the· testimony of their lay

tOO Scc Applicants' Rerottal Testimony No. 2, foL Tr. 9407, at 2-3; Tr. 9432-33. In !his tegnd, althoogh Dr. Mileti
lUted that he was not an expert m Ndriver behavior," contra!)" to intervenors' assertions, see MassAG Brief at
28; SAPL Brief at 63-64, the Licensing Board', conclusion that he demmstnted Illflicient expertise in human
bchlvior in emergeney ,ituatiros to be qualified to testify on driver behavior in such situations was reasmable.
Given his expertise, Dr. Mileti', testimony is c:ertainly more probative thin that of Dr. Henberg, whose testimony
on disruptive behavior is championed by intc::venor SAPL. Sec SAPL Brief at 59, 60-61. Indeed, the latter',
expertise in diagnostic ndiology and nucleu medicine and the VCI)" limited nature of his experience in ndiological
emergency response (i.e., as a particiPlnt in a medical facility', portion of an emergency drill) provide I wholly
insufficient basis for affording Dr. "enberg', opinions the weight intervenor asserts they should have. See LBP88-32, 28 NRC at 713.
tOI Far instance, the validity or Dr. Luloff',"beach blanket Sl1rVCy," upon which the MlssAO relies (as does SAPL
in the context of its argument concerning reception centers, su SAPL Brief It 50) is problematic. Applicants
have identified a number of alleged deficiencies in the SUIVCY that they assert were revealed in cross-examination
of Dr. Luloff and their own rebuttal testimony challenging the external and intcma1 validity of the survey. Sec
Applicants Brief at 28 n.7 (citing Applicants' Rebuttsl Testimony No.4, foL Tr. 9155, at 13-15 and Tr. 82.20-65
(cross-examination of Dr. Luloff). Relying on the applicants' discrediting of Dr. Luloff', Sl1rVCy, the Licensing
Boud thus described the '!1rVCY as "fllwed." LBP-88-32, 28 NRC at 747.
The MauAG challenges this Licensing BOild conclusion m the basis of the Board', refusal to pennit him
to file JUrrcbuttal testimony addressing these criticisms of the aurvcy. MassAG Brief at Z1; su Offer of Proof
([MluAGJ Proposed Surrebuttal Testimony to Applicants' Rebuttal Testimony Nos. 3 and 4) (Feb. 26, 1988).
The admissim of ,urrcbuttal testimmy is a matter within the discretion of the Board, particularly in inslSnccs
such as this in which the party ipOOIoring the testimony reasonably should have anticiplted the attsck upm its
evidence (i.e., the validity of the methodology used in conducting the aurvcy and interpreting its rcsuJts). See
Cclbdar Mobile SySkms Y. FCC, 782 F.2d 182, 201-02 (D.C- Cir. 1985).
The MassAG also cmtends thlt canpclling evidence supporting his traffic disorderliness thesis is found in the
testimony of his transportation science expert, Dr. Aveshai Ceder. MassAG Brief It 25-26. Dr_ Ceder averted that
the extent and duntim of traffic congestion indicates I high problbility. indeed a virtull c:ertainly, thlt serious,
injury-producing Iccidents will occur during an evacuation. Su Corrected Testimony of Avcshai Ceder on Behllf
of the [MauAGJ m SAPL 31 and TOH
(EVlcuation Road Clpacities), Cot Tr. 5169, It24-Z1; Tr. 5374-75.
As appIicsnts and the lUff point out. however, Appliclnts Brief It 24; NRC Staff Brief at 36-37, the MassAG
does not Icknowledge thlt he (like SAPL with regnd to its reception center Irgument noted supra, su NRC Staff
Brief at 29) fliled to present !his ISSertion to the Licensing Board. See [MassAG]" Proposed Findings of Fact and
Rulings of Law (May 19,1988). The MauAt;'1 argument is thus foreclosed by the NlCttled principle of Ippellate
practice thlt an Ippellant is ordinarily precluded from pressing issues or advancing arguments not presented to
the trial tribunaL" ALAB-924, 30 NRC at 358. Nor do we find any reasm here to invoke the narrow Nserious
substsntive issues" exception to this principle. Ibid. This is particularly
because Dr. Ceder's conclusions rest
in large part on the questionable premise thlt research cmccrning traffic incidents at highway construction zmes,
which would include NWOIk l'onOl" (i.e., an area with buricades, conOl, and traffic guides) aituaied along llrelcbes
of open roadwlY, can be equated profitably with the circumstances thlt will exist during In evacultion in which
the Nwodt zone" (i.e., the traffic control point or access control point. ,cc i1l/1'Q note 174) will be It In interscetion
and in a traffic flow expected to attain, on avenge, speeds in the vicinity of 10 miles per hour. See Tr. 5338-45,
5362

m
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witnessesYXZ Nonetheless, even if we accept the crux of intervenors' position that
others, including recognized experts, legitimately hold conflicting views about
the likelihood and effects of aberrant behavior in a radiological emergency,
"the possibility that inconsistent or even contrary inferences could be drawn
if the views of the [intervenors') experts were accepted does not prevent the
trial board's findings from being supported by substantial evidence."103 In this
instance, after giving the Licensing Board's factual findings the probative force
they intrinsically command,I04 we find no occasion to gainsay the Board's
findings on aberrant behavior by the general public.
B. In addition to challenging planning assumptions concerning the general
public's behavior in an emergency, before the Licensing Board intervenors
attacked the planning premise that emergency workers would react appropriately
in the event of a radiological emergency at Seabrook. Specifically, intervenors
asserted that abandonment of emergency response roles by both professionals
and volunteers, including law enforcement officials, school personnel, and bus
drivers, would create significant deficiencies in emergency response efforts.
Intervenors maintained below that the testimony of Drs. zeigler and Johnson
established that significant numbers of emergency workers would abandon or
delay performing their response duties in an effort to protect themselves and
their families. lOS As support for their position that emergency worker role
abandonment would be a serious problem in a radiological emergency, these
witnesses relied upon a number of different sources. Among them were
sociological research suggesting that in times of disaster families tend to want to
be together and to evacuate together; "disaster literature" assertedly establishing

meaed

I02Thc by testimony
to ntp .... It pp. 391-92, wu offc:=l by intervenoR 10 establish that Ihc "unique"
c:huactc:r of the Seabrook site enhanced the likelihood that in the evmt of an emergency there would be serious
disruptive behavior, particululy by driven during a lengthy evacuation. Countering intervenors' Issertions on this
ICOt'C, however, is the testimony of staff expert Dr. Urbanik who dec1ucd:
Certainly Seabrook is unique, but there have been extensive periods of cmgest.im where people
have been stuck in their can for hours and hours before they have arrived at their destination.
So, it is not black: and white. I mean it is not that we have got one just like Seabrook. But on
Ihc ocher hand, it is not like there is not anything that is not like it It all
Tr. 7486. Further, citing u an example the extensive evacuation in the early 19600 of 200,000 people from
the Texas cout brought a! by Hurricane Carla during whic:h evacuees were in traffic "for hours and hours,"
Dr. Urbanik Catcludcd that foc "major, lugo-aca1e evacuaticm" there was "no experience with accident problems;
no experience with abcmnt behavior. Nothing empirically that woold lead US to the conclusion that people arc
going 10 act oot of the W1y that we want them to act, if they arc stuck in traffic foc hours." Tr. 7489-90. We
find nothing in intervenors' lay testimony that is IlIfIicient to demonstrate that Ihc acticm of those involved in an
emergency lituation at Seabrook would be significantly different from thOle descn'bcd by Dr. Urbanik.
We also fail to ICC how Ihc 1972 "youth riot" in the beac:h area
by SAPL u evidence of pctential
disorderliness, IU SAPL Brief at 61, hu muc:h of anything to do with human behavioc during natural or
tccbnological emergencies.
103 NortMnt INliaM Public Suvic. Co. (Bailly Generating Statia!, Nucleu 1), ALAB-303, 2 NRC 858, 866
(1975) (citatiOlll omitted).
104 Su ALAB-924, 30 NRC at 367 &: 11.165; Bailly, 2 NRC at 867.
105 Su LBP-S8-32, 28 NRC at 735.. In additim, a. will be seen btJ, intem:nors pn:sc:nted ocher witnesses who
acldteucd lpecifically the likely respcnso of Ic:hoolteachcra to a Seabrook ncliologica1 emergency.

mercnced
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that those in emergency response roles who experience a conflict because of
their family responsibilities inevitably will abandon their emergency worker
roles; several recent studies purporting to show emergency role abandonment
during the 1979 accident at Three Mile Island ('I'MI); surveys of school bus
drivers, volunteer firefighters, and teachers within the vicinity of the Shoreham
and Diablo canyon nuclear facilities indicating a strong concern for the welfare
of their families in the event of an emergency; and a telephone survey of
local residents in which some forty percent of the individuals who identified
themselves as having emergency response roles in the event of a Seabrook
emergency stated that they would delay reporting for duty until they had assured
themselves of the safety of their familiesylti
To counter intervenors' presentation, applicants again proffered testimony by
Dr. Mileti. He acknowledged that individuals play many different societal roles
with different rights and obligations.I07 He also observed that, while there may
be instances in which an individual's different roles will appear to "conflict,"
this does not necessarily mean that the person will engage in behavior that
constitutes abandoning one of those roles entirely.los Rather, the individual is
more likely to experience ''role strain," in which he or she is subject to a mental
state of concern and uneasiness.109 Dr. Mileti maintained that such role strain is
a permanent feature of social life and something with which people must cope
in most societal situations. llo
Dr. Mileti conceded that some of the early literature on disasters and
emergencies describes behavior that appears to demonstrate that an emergency
worker's role conflict between family responsibilities and emergency response
duties inevitably will be resolved in favor of the family role, thereby contributing
at least initially to disorganization in disaster response efforts. m It was his
assertion, however, that this research failed to take into account a significant
factor: the individual's pre-emergency conception of the role he or she should
be playing in response to an emergency.111 According to Dr. Mileti, other
research that has focused on this factor demonstrates that when an emergency
worker's role is clearly defined prior to the emergency - "perhaps through
training and planning" - emergency workers will not abandon their response
roles.l13 In this regard, Dr. Mileti stated that pre-emergency training and planning
I06Testirnooy of Donald J. Zeigler, James H. Johnson, Jr., and Stephen Cole 00 Bchill of the [MusAG} on SAPL
Contc:ntion 7, SAPL Cootention SA, SAPL Contention IS, SAPL Contcntioo 25, SAPL Cootentioo 31, [fOIl}
Contc:ntion m and [fOIl} Contention IV, fol. Tr. 7849, at 40-53.
107 Applicants' Direct Testirnooy No. 7, at 106.
JOS1d. at t06-07.
J09 I d. at 107.
110 Ibid.
mId. at 107·11.
112 See id. at 112-17.
mId. at 117·19.
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measures can be effective in combatting the possibility of role abandonment
. because they give the worker a clear idea of his or her responsibilities and of
the degree to which the community and other emergency workers are depending
upon him or her in an emergency.1I4 These measures also provide information
that will make the worker aware of the nature of the risk involved and the utility
of family contingency plans to ensure that the emergency worker can fulfill his
or her responsibilities without concern for the safety of family members.ll5
On this latter point, Dr. Mileti also declared that, if an emergency worker has
not already made advance plans for someone (a spouse, relative, neighbor, or
other appropriate person) not involved in emergency response to take measures
to protect his or her family, in seeking to alleviate any mental "role strain" he
or she will act by improvising measures to ascertain whether family members
are safe. 1I6 His judgment thus was that "emergency workers who know of
their emergency roles in advance of an emergency perform their emergency
functions in the event of an emergency. "117 Finally, summarizing the data
concerning emergency worker role abandonment, Dr. Mileti concluded that
"a large body of historical evidence shows the functioning of emergency
organizations is not hampered by failure of emergency workers to perform their
jobs" and that, "[w]hile role abandonment may be theoretically possible, it is
certainly extremely rare, and consequently it does not reduce organizational
effectiveness."IIB
In reviewing the conflicting expert testimony, the Li~nsing Board found
"very persuasive" Dr. Mileti's interpretation of the 'research on emergency
response phenomena and his conclusions concerning the central function of
emergency worker role certainty in negating role abandonment.ll9 The Board also
determined that the intervenors' evidence concerning role abandonment during
the TMI accident provided little support to counter Dr. Mileti's conclusions. Its
determination in this regard was based principally on the Board's conclusion
that, because there was no effective radiological emergency response planning
and few emergency role assignments with respect to TMI, there was no reliable
evidence of the existence of the type of worker role certainty that Dr. Mileti's
analysis indicated would significantly deter role abandonment.l20 The Board
additionally found that, even if it accepted intervenors' survey evidence on local
emergency worker responses as statistically reliable (which applicants asserted
it was not), the survey nonetheless was unpersuasive. The Board noted that
1141d. at 12A.
115 Ibid..
1161d. at 120-21.
1171d. at 124-25.
liB Id. at 125.
1I9LBP.88-32. 28 NRC at 739.
120Id. at 741.
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the survey's significance for intervenors' witnesses rested on their assumption
that, because overloaded switching equipment would make telephone contact
impossible during an emergency, the one-third of emergency worker survey
respondents who declared they would check on their families by telephone
before reporting for emergency duty would become frustrated and ultimately
would abandon their duties to seek out their families,I21 The Board concluded,
however, that this premise was faulty because the record concerning telephone
communications during a radiological emergency at Seabrook established it was
very unlikely that an emergency worker (or anyone else) would experience
lengthy delays in successfully completing telephone calls,lll The Board declared
further that, with this assumption discarded, the survey results in fact suggest that
some ninety percent of the emergency workers questioned would either report
immediately or after a short delay while checking upon their families, thereby
demonstrating widespread role acceptance rather than role abandonment123 Thus,
accepting the analysis of Dr, Mileti in preference to that put forth by the
intervenor witnesses, the Licensing Board concluded that role abandonment by
those with emergency response duties under the NHRERP generally would not
constitute a serious obstacle to an effective emergency response in the event of
a radiological accident at Seabrook,l24
Before us, intervenors do not challenge the Licensing Board's conclusions
concerning role abandonment by emergency workers generally.12' Instead, intervenors SAPL and TOH have mounted a narrower attack, asserting that the
evidence before the Board did not support its conclusion that schoolteachers
would fulfill their particular emergency response role under the NHRERP.126
With respect to school teachers, a major focus before the Licensing Board
was on the weight and effect to be afforded to the sworn testimony of thirteen
teachers concerning their own response, and the response of teachers generally,
in the event of a Seabrook emergency. The Board described teachers' responsibilities under the NHRERP as including accounting for the students in their
direct care, taking those students to a central place in the school in order to
allow for a school-wide accounting to be made (and to engage in sheltering if

121 1d. at 736.
1221bid. The Licensing Board', findings regarding !he availability of telephone service in the event of an
emergency. su id. at 727-28. have not been challenged before us by intervenors.
1231d. at 736.
124 1d. at 749. For the reasons addressed in our discussion concerning behavior of the general public. s~~ supra
pp. 394-97, the Licensing Board also rejected an intervenor assertion that fear of ndation would result in role
abandonment by emergency walkers. Su lBP-88-32, 28 NRC at 741-42
l~ Although SAPL notes that the licensing Board. citing the "rea1im!Jbest efforts" preswnption regarding state
and local govermnental nonparticipation in emergency planning. refused to credit the testimony of local officials
that they and other public officials would not respond in the event of a ndiologicd emergency, su id. at 728-29,
732-35, it does not contest that dctennin.tion. SAPL Brief at 58.
126S~~ SAPL Brief at 58-61; Town oflIampton" Brief in Suppon of Appeal (Feb. 10, 1989) at 36-42
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that is the recommended protective action), and accompanying the students on
school buses to the reception centers that would be the students' destination
in the event of an evacuation.U7 The teachers, however, testified that, acting
upon the belief that in the event of a Seabrook emergency their own children
and other dependents would be in grave danger because of the unworkability
of the NHRERP, they would promptly leave their students without performing
any of these duties in order to care for their own families.128 Further, on the
basis of their attendance at meetings and conversations with other teachers, the
teachers predicted that almost all of the teachers in the Seabrook EPZ would
act similarly in the event of an emergency.l29 Also in support of this point, the
teachers described the results of a survey they and other teachers conducted that
indicated that, for nearly all the teachers in fifteen schools within the EPZ, only
four percent were willing to implement the NHRERP.I3? In addition, intervenors
introduced into evidence a petition signed by 597 teachers from schools within
the EPZ that stated "[w]e 00 NOT accept the conflicting duty which the Emergency Response (Evacuation) Plan assigns us. We believe it is inappropriate
to expect us to provide emergency support for our students during a nuclear
accident which would simultaneously place our families in danger."131
In considering the teachers' testimony, the Licensing Board described twelve
of the thirteen teachers as "serious, fair-minded, and. • • sincere" and declared
it had ''no reason to believe that the teachers appearing before us have any less
commitment to their pupils than do other teachers."131 The Board also stated
that it accepted the central theme of the teachers' testimony that they believe
"that in a radiological emergency at Seabrook . • • there will be chaos; there
will be an unworkable plan in effect, protective information will be unreliable,
and their pupils will be in danger. "133 The Board found that essential to the
teachers' prediction of pupil abandonment was "the belief that their own children
and dependents will simultaneously be in danger - their children's teachers
having also abandoned their pUpilS."I34 In this regard, referencing testimony by
Dr. Mileti to the effect that role conflict is not generally a concept applied
critically to one facing a choice of roles, the Board concluded that the teachers
117LBP_88-32, 28 NRC at 729-30. Under the lenns of the NHRERP, teschers' duties also would extend to
stsying at the reception centers until the c:IUldn:n are claimed by their parents or legal guardians or the teschcrs
are Ielieved by other pcrsame1.
NllRERP (Hamptat Spec:ial Facilities Plans), Vol. 18A, at F3-6.
118 S.. Cotrec:ted Prefiled Testimony of [Thirteen Teschers] Regarding [fOil] Revised Contentions IV and VI
and [SAPL] Contentions 8, SA, and IS, fol. Tr. 394S, at 3, 8-9 [hereinaf\er Teschcrs' Direct Testimony].
119 14. at S.
130 14. at 5-8.
131 TOH Exh. 10.
131 LBP-88-32, 28 NRC at 731. The Licensing Board rejected the testimony of lite thirlecnth teacher on the basis
that her views were "hopelessly biased" because of her activities, including attempted disruption of lite Board'.
hearings, u an official of an anti-Sesbroolc organization. Ibid.

E.,.,

133 Ibid.
134 1bid.
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"believe that they will select the role of parent rather than that of emergency
worker, having rejected the latter statuS."135
Despite these findings, the Board discounted the teachers' testimony and the
other intervenor evidence on teacher role abandonment The Board found the
petition and the survey unconvincing because they failed to provide a basis
for concluding that the teachers involved actually believed that a radiological
emergency at Seabrook would place their dependents in danger or that those
signing the petition were told they would be abandoning their students. l36
In addition, it concluded that the dozen educators who testified were not
representative of teachers in general because "[e]ach had his or her own reasons
for volunteering to appear at the hearing," and "[h]undreds of teachers did
not volunteer to testify."137 The Board also found that the teachers' expressed
doubts about the workability of emergency planning under the NHRERP were
groundless because "[t]he teachers do not claim to be experts on emergency
planning" and "provide no reasoned basis for their assumption" that chaotic
conditions will prevail after a Seabrook emergency.138 Further, the Licensing
Board rejected the notion that not enough teachers "would accept evacuation
with their pupils" or at least "see their pupils to the school buses" based on its
expectation that, while not all teachers will engage in "heroic behavior," they
nonetheless will "perform better than the general population in an emergency. "139
Declaring that schoolteachers' reactions would be mixed, the Board concluded
that "[s]chool teachers and school officials, as a group, will not abandon their
pupils in the event of a radiological emergency at Seabrook."140
Intervenors SAPL and TOR assert that, in light of the twelve teachers'
testimony, the Licensing Board's general conclusions that it expected teachers
to perform better than the general public and to carry out the duties assigned
to them in the NHRERP are baseless. Applicants and the staff urge that the
Board's decision regarding teacher behavior be affirmed. 141 We do so, although
for reasons that, at least in part, differ from those put forth by the Board in its
December 1988 decision.
Given the subject matter involved - the safety of schoolchildren - the sworn
testimony by these dozen "serious, fair-minded, and . • • sincere" teachers is
disquieting. Their declarations that, notwithstanding the tasks attributed to them
by the NHRERP, in the event of an announcement of a Seabrook emergency
they promptly would leave their students in order to take care of family members
1351bid.

136 1<1. at 731·32.
137 1<1.

at 732.

1381bid.
1391bid. (emphasis in original).
140

1<1. at 749.

141 ApplicantS

Brief at 13·14; NRC Staff Brief at 31·32.
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and other dependents are particularly troubling when viewed in conjunction with
the petition signed by 597 other teachers and the survey, both of which suggest
similar actions would be undertaken by a number of other teachers.142 Thus, it
undoubtedly is an understatement to characterize this evidence, as the Licensing
Board did with respect to the petition, as "demonstrat[ing] that many teachers
are concerned about having a role in the school emergency plans."143
Nonetheless, we conclude that, at least insofar as teachers are performing
duties corresponding to those they generaIly undertake in connection with
their normal duties and responsibilities, the Licensing Board was correct in its
ultimate conclusion that teacher role abandonment does not pose a substantial
barrier to an adequate emergency response under the NHRERP. In arriving at
the conclusions critical to its determination concerning teacher response, the
Licensing Board chose to "ponder the testimony of the teachers on our own,
free from the advice of experts."I« We find, however, that various aspects of
Dr. MiIeti's expert testimony on human behavioral responses in emergencies,
particularly his testimony on emergency worker responses, provide substantial
additional support sufficient to assure us that the intervenor-sponsored evidence
concerning emergency response by teachers does not warrant a different result 145
In reviewing the teachers' testimony, we find relevant Dr. MiIeti's conclusion,
discussed supra in the context of behavioral responses of the general public, that
pre-emergency perceptions of risk, and of one's response to that risk, provide
an uncertain guide to behavior in an actual emergency.146 In this instance, the
teachers' declarations that in an emergency they would leave their students in the
classrooms in order to be with their own families, apparently without taking any

1421n concluding that the dozen teachen who testified were not '"representative" of other teachers. the Board
made pattic:ular reference to the fact that "lh)undn:ds of teachers did not vohmtccr to tcstiCy." Id. It 732 The
lignificance the Board Ipparently Ittributes to the number of teacher witnesses is qucstioolblc. however. for it fans
to account for the testimony of me t""cher witness who lUted that, as the president of the 3SO-manber Portsmouth
TeachC%S Association. he was speaking for the association and he was confident thlt the testimony of the t""chen
on the panel was in Igreement with that of the association's members. Tr. 402A·25. The BOlrd's reference also
docs not recognize that, as intervenor counsel observed in introducing the teacher petition. "by reason of sheer
numbers" the 597 signatories could not appear to testify. Tr. 3938. Indeed, it is doubtful. given the logistical
considerations involved, that if all 597 had sought to testify, that would hIve been permitted. FlIlaUy,the Board',
IUtement docs not Idcnowledge thlt there apparently was no testimony presented from even one teacher to the
effect that he or ,he would Clrry out the role assigned by the plan.
143LBP.88.32, 28 NRC 11730.
144/d. It 731.
145 In this regard, we note Ilso that SAPL ISSerts that the Licensing BOlrd erred in its treatment of teacher
behlvior by luting that the "reaIisrnAlcst efforts" prcsumptioo embodied in 10 c.F.R. §SO.47(c)(I)(iii) "should
Ipply to teachC%S as well IS to other government leadC%S." LBP·gg·32, 28 NRC It 73 I. Given the doubtful role
of New Hampshire public Ind private schooltcachen as government officials, I" ALAB·924, 30 NRC It 344
n.2S, SAPL', point is not without merit Nonetheless, as the luff IUggests, Ie. NRC Suff Brief It 31, becluse
there is Idequate record support for the Board', ultimate cooclusioo, patticularly in view of Dr. Milcti', testimony
concerning human behavior, it is not Ipparent that the rule', prcsumptioo was (or need be) utilized in a maMer
having Iny IUbstantive effect upon this Ispect of the proceeding. Thus, even if mistaken, the Board', "best efforts"
statement was harmless error.
146 See supra p. 395.

404

measures to provide for the children's safety, are like those responses Dr. Mileti
declared would not be the norm for the public in emergency situations and, in
any event, would seem unlikely for professional educators.
We also find Dr. Mileti's testimony on "role certainty" for emergency workers
pertinent to our conclusion that there will be a sufficient emergency response
on the part of school personnel. As we previously described in some detail, it
is Dr. Mileti's expert judgment that awareness of a response role and familiarity
with the particular responsibilities and duties of that role impart certitude to
the action of those being relied upon to respond in an emergency and deter
role abandonment.147 The teachers' responses to the survey and the petition
leave no doubt that teachers generally are aware that under the NHRERP they
have responsibilities for the care of their students during an emergency.148
Further, despite the teachers' testimony that they have not volunteered to accept
those responsibiIities,I49 teachers' emergency responsibilities parallel in great
measure those duties they perform as part of their normal, daily, on-the-job
activities. Hence, consistent with Dr. Mileti's general emphasis on familiarity
with response duties as a factor in role certainty, it is reasonable to conclude that
their familiarity with and acceptance of their day-to-day responsibilities creates
a high degree of "role certainty" and a correspondingly high probability that
in an emergency teachers will act in sufficient numbers to perform their usual
roles. l30
In our previous discussion in ALAB-924 concerning the need for letters of
agreement (LOAs) to confirm the participation of school personnel in response
activities, we suggested that some, but not all, of the responsibilities assigned
to teachers by the NHRERP correspond to their normal, everyday duties. In
this regard, we observed that, as part of its discussion of human behavior issues
relating to teachers, the Licensing Board found teachers' bus escort duties (which
the Board declared rendered them emergency "service providers") different from
their other NHRERP responsibilities to account for the children in their care
and to see that they are safely aboard transportation.1SI The apparent basis
147 See supra pp. 399-400.
148 See Itupra p. 402 Su also Tr. 3977.4014. The teachm' testimony suggests thlt they were unable or unwilling
to receive training concerning the exact nature of their Seabrook-related emergency duties. See Teachers' Direct
Testimony It 9-10; Tr. 4013-14. Nmetheless. given their experience with procedures for regular Ind early
dismissals (Le.. for snow stanns and c:dter occurrences), bc:dt of which generally involve accounting for their
students and supervising them until their transportation home arrives, Set Tr. 3950,4009-11, we find this of liule
manent in terms of the teachers' role certainty.
149Tr.403G-31.
150 Because of the potential for Mdoubling UpM m supervisory and c:dter roles among school perscrtnel, role
abandonment generally would become I concern only if it occurs with sane frequency. Cf. Lollg Islmld Ughting
Co. (Shoreham Nuclear Power Statim, Vait I), ALAB-832, 23 NRC 135, 151 (1986) (intervenor evidence
regarding teacher role abandonment insufficient because it failed to establish there would not be the minimum
number of teachers nceded for proper supervision), rev'd ill part 011 olher grolUldr, ClJ-87-12. 26 NRC 383
(1987).
151 ALAB-924, 30 NRC at 342-43.
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of the Board's finding was that their bus escort duties go beyond those for
which teachers ordinarily are responsible. m Subsequently, we concluded that
this "service provider" designation, in conjunction with the lack of any evidence
in the record to show that the bus escort duty was one for which teachers
normally were responsible, indicated a need for confirmatory LOAs to cover that
escort activity and remanded the matter to the Board for further consideration. 153
Now, in reviewing the Board's human behavior findings relating to teachers,
we find that Dr. Mileti's "role certainty" principle also supports the view
that teachers will perform many of their NHRERP-assigned duties (including
accounting for and supervising the children and assuring their safe boarding
of evacuation buses) because those responsibilities correspond sufficiently to
their usual duties. lS4 But, by the same token, even with Dr. Mileti's testimony,
we remain troubled about whether this can be said with respect their role as
escorts on the student evacuation buses.l " This role may necessitate the teachers'
traveling for indefinite periods of time considerable distances from their school
and very likely their homes and families. Moreover, if a teacher embarks on a
bus for the potentially lengthy trip to a reception center, the teacher's opportunity
to engage in actions designed to alleviate "role strain" (e.g., calling home to
check upon family members) could be severely hampered, if not foreclosed,
thereby adding to the possibility that role abandonment might occur.
In the circumstances, however, we need not resolve this second matter.
In providing its explanation in LBP-89-33 of why our remand of the LOA
issue in ALAB-924 was not cause to delay the effectiveness of its November
1989 decision authorizing issuance of a full-power license for Seabrook, the

1S2 See LBP-SS-32, 28 NRC at 730.
1S3 ALAB-924. 30 NRC at 343-44.
1.54 Consistent wiIh its catlier dctcrminatim Ibat teachers gencnlly &Ie not ""providers" of emergency Icrvices for
purpoaes oC cIeIcrminlng whelhcr LOAs &Ie required. lee LBP-88-32, 28 NRC at 673. Ibe Bean! did not n:ly
hcsvily upm Dr. Mi1eti'1 expert testimony c:onccming the !eIpOIISeI of uc:rnctJCftcy workers" in mlolving the
human bcllavior issues n:lative to teachers. See mpra note 144 and accanpanying teaL We have no reticence in
IhiI mlpec:t. howev.... bccaUie we find Ibat Dr. Mi1eti'1 eltp..-t analyais concerning emergency worker mIpcrtIcs.
u deIcribed IIIFG. is cau:istent wilb our analylis. u exp=aed in ALAB-924. 30 NRC at 342-44. oC Ibe need Cor
cmlirma toty LOAs to encanpus certain upects of puticipatim by lChooi personnel in an emergency mlponse.
1S3 In Ibis Iqm!, we arc aW&Ie that in its cliscussim cl emergency worlter role abandonment, referencing
teltimOlly of Dr. Mileti at Tr. 6[6]25-26, Ibe Licensing BoanI declared Iblt Dr. Mileti'l "role certainty" principle
"provides exc:e1lcnt IUpport Cor Ibe BoanI'l own view that teachers u a group arc highly unlikely to abandon
Ibeir lChoolchildren in an emergency." See LBP-88-32, 28 NRC at 740-41. While Ibe cited teItimony cou1d
be seen u C<M:ring all dutiCi assigned to teachers under the NHRERP. wilhoot Iqanl to whelher Ibe dutiCI
correspond to teachers' normal rcapmsibilitiCi. we questim IhiI inte%pretatiOll m two eountI. FUll, in denoting
in his testimmy Ibe ipCCific emergency dutiCi that teachers would perl'onn. Dr. Mileti lUted Ibat "1 perceived
Ibat [tesch....·] role in a ndiological emergency would be to get the lChool c:hildren on to evacuatim bUIes and/or
1he1tered. depending upon Ibe Iype cl recommended protective action." Tr. 6625. These, however. arc Ibe type
oC on-Ib.... chool grounds. account.ing/lupavisory IctiYitiCI we have cmcluded teachers can be counted m to
perl'onn. Rn1hcr. aIlboogh Dr. Mi1eti IUbcequently lilted Iblt "1 dm'l know cl one emergency in Ibe hiatoty oC
IhiI COUI1hy where teachers have abandoned Ibeir c:hildren and noc. dme whillbey needed to do," ibid.. we find
IhiI ac:cming!y broader IUtement pf teachers' dutiCi or questimlbic n:levance in deIennining whelher Ibey will
Ict U bUi escorts given the evidence, discussed infra. indicating Iblt leachen &Ie net "needed" Cor thaI role.
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Licensing Board considered the issue of whether the "bus escort" activity of
teachers was necessary for effective emergency response and concluded that it
was not.156 In appraising this Licensing Board explanation in its own decision
on whether to make the Board's full-power authorization immediately effective,
the Commission declared:
[I]t does not appear that there is any reason why the evacuatioo of schoolchildren will be
delayed or will not o<x:ur even if no teachers or other school personnel agree to accompany
the children on evacuation buses. The Licensing Board noted that Richard Strome, then
New Hampshire's Director of Emergency Management, while hoping that teachers would
participate, stated that their participation is not "key to the process" and observed that
schoolchildren usually get on school buses without assistance and that teachers do not
regularly travel on the buses.I~7

Made, as it is, in the context of the Commission's immediate effectiveness
decision, this observation is not binding upon us. ISS Indeed, the need for
teachers as bus escorts was not an issue the parties placed before us in
any of the matters raised on appeal concerning LBP-88-32 or in a motion
to reconsider our determination concerning LOAs for school personnel in
ALAB-924. Nonetheless, in the present context of our review of intervenors'
appeals regarding human behavior issues, we cannot disregard the record
evidence identified by the Licensing Board and the Commission indicating that,
insofar as the NHRERP provides for teacher escorts on evacuation buses, those
provisions are not necessary for the safety of the schoolchildren involved.1S9
The State planners' conclusion in this regard is apparently based upon their not
unreasonable judgment that bus drivers will be able to transport the students
safely to reception centers, where the students will be cared for and supervised
by the personnel already assigned to staff the centers until such time as they
are reunited with their parents or guardians. 'EO Because State planning officials
have concluded that the role of teachers as bus escorts is largely superfluous,
we perceive no purpose in considering further whether teachers will fulfill those
roles under the plan.161
We thus conclude that, with respect to those duties necessary to provide
for the protection of schoolchildren in the event of a radiological emergency,

1~630 NRC 656, 660, SUPpUffUIIIU.g LBP·89-32, 30 NRC 375 (1989), appeals peNliltg.
157 CU.90-3, 31 NRC 219, 234-35 (1990) (emphasis in original), pttitiblt for revilW pendillg sub 110M. Mas.
sacllU.re/U v. NRC, Nos. 90-1132,90-1218 (D.C. Cir. filed Mar. 7 and Apr. 27, 1990).
1~8St.10 C.F.R. §2.764(g).
1~9 Ste Tr. 3388.89.
160Cf. SlwreluJm, 23 NRC at 152 (evacuation of schoolchildren to be accomplished by bus drivers).
161 We would suggest, however, \hat, so as not to mislead those involved in or relying upon emergency response
efforts by school pcnonnel, State planners may wish to revise the plan to rellect their judgment .bout the precatory
nature of teacher participation as escorts on ltudent buses.
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the Licensing Board was correct in its determination that under the NHRERP,
teacher role abandonment is not a significant concern.

m.

EVACUATION TIME ESTIMATES

Under NRC emergency planning requirements, planning officials are required
to develop "[g]uidelines for the choice of protective actions during an emergency."I61 To this end, planners also are to "provide an analysis of the time required to evacuate and for taking other protective actions for various sectors and
distances within the plume exposure pathway EPZ for transient and permanent
populations."I63 NUREG-0654 guidance on fulfilling these requirements provides that an evacuation time estimate (ElE) should be prepared "based on a
dynamic analysis (time-motion study under various conditions) for the [Epz]."I64
As we have noted previously, "the [ElE] analysis is intended to reflect a realistic
time for completing an evacuation."I6!1 With this information in hand, "emergency coordinators can then decide what protective actions (e.g., sheltering or
evacuation) are warranted in the circumstances, if a radiological emergency occurs."I66 The ElE is, however, only a planning tool; Commission regulations
establish no particular time limits for completing an EPZ evacuation.l67
For emergency planning purposes, the Seabrook EPZ has been divided into
seven Emergency Response Planning Areas (ERPAs).I68 In turn, regions, each
consisting of one or more ERPAs, have been established on the basis of direction
(i.e., north, south, or west) and spatial extent (i.e., beach area, two miles, five
miles, EPZ boundary) relative to the Seabrook Station.l69 In accordance with
NUREG-0654 guidance, the NHRERP sets forth a series of ElEs intended
to cover different evacuation scenarios. The scenarios encompass different
seasons (summer or off-season), days (weekend or midweek), times (mid-day,
evening, or all day) and weather conditions (good, rain, or snow).170 For each
scenario, the ElE for each region was calculated using the Interactive Dynamic
Network Evaluation (I-DYNEV), a computer model developed by government
consultants.l7l
161 10C.F.R. fSO.47(bXIO).
Part SO. App. E, f IV.
164NUREG-06S4 Criterion OJ.10.1. Rnlher dcuilcd guidmcc on how 10 prepare an ETE is provided in Appendix
163 f t!.

4 10 NUREG-06S4.

16!1 PlUlatUlplUa Ekcrric Co. (limcridc Gcncnting Station, Unita 1 and 2), ALAB-B4S, 24 NRC 220, 244 (1986);

Glso lJIMrick, ALAB-836, 23 NRC 479, 486 (1986).
166 UIMricl, ALAB-B4S, 24 NRC at 244; IU also lJIMrick, ALAB-836, 23 NRC at 486.
167 Su lJIMrick. ALAB-B4S, 24 NRC at 244; lJIMrick, ALAB-836, 23 NRC at 486.
168 NHRERP (Seabrook Station Evacuation Tunc Study), VoL 6, at 10-5.
169ft!. at 10-3.
170 ft!. at 10-2.
171ft!. at to-I, t().61o -11; ,~~ LBP-88-32, 28 NRC at 781.

IU
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The Licensing Board concluded that the ETEs put forth by applicants,
as modified by the Board on the basis of the record established during the
hearing on intervenors' ETE contentions, were sufficiently accurate to fulfill all
applicable requirements.17l Before us, intervenors MassAG and NECNP assert
that several deficiencies exist in the ETEs that were generated for the New
Hampshire portion of the Seabrook EPZ. Principally, they contend that (1) traffic
management efforts have failed to recognize and compensate for the effects upon
evacuation times of delayed staffing of the seventy traffic control posts (TCPs)
for the New Hampshire EPZ, and (2) the number of vehicles at the beach on a
summer ''peak'' day was inaccurately determined, thereby affecting the accuracy
of the ETEs for the beach populationP' Although we find no basis for the first
assertion of error, we conclude that some additional modification is necessary
for the ETEs involving the beach area.
A. The Licensing Board recognized that in a fast-breaking accident there
might not be sufficient time to have State or local police personnel at all TCPs
before an evacuation is to begin.174 In this regard, the focus was on the New
Hampshire State Police, which will provide personnel for at least forty percent
of the Tcps.m In testimony before the Board, New Hampshire State Police
Captain Sheldon Sullivan described the mobilization of State Police both from
Troop A in Rockingham County, where the Seabrook plant is located, and from
other troops across the rest of the state.176 Captain Sullivan estimated that from
the time State Police troopers are told to respond within the EPZ, four troopers
could reach TCPs within fifteen minutes, three more officers could respond
within the next forty-five minutes, and in the next hour six more troopers would
arrive at TCPS.177 Thereafter, additional troopers would arrive so that within five
hours after notification, approximately 100 troopers would be on duty.l78 Captain

172 LBP.88-32. 28 NRC at 803·04.
173 MusAG Brief at 29·32; NECNP Brief at 27-41. Before the Licensing Board. intervenors also nised a concern
about whether aufficicn1 considcntion had been given to !he effect upon !he lITEs of New Hampshire EPZ residents
who ccmmutc to work outside the EPZ but who. in returning home during an evacuation. would ClUte additional
traffic congestion. The Licensing Board deferred resolution of this issue pending further submissions by !he
parties. See LBp·88·32. 28 NRC at 789. The Board subsequently addressed !he matter in its November 1989
tinal partial initial decision on emergency planning matterS. Su LBP·S9-32. 30 NRC at 423·34.
174LBP.S8.32. 28 NRC at 789. In addition to !he 70 TCPa designed to faCilit.ate tnffic How out of the EPZ.
police also are to It.aff 19 access control points (ACPa) to restrict enuy into !he EPZ. Id. at 790. As !he Licensing
Board noted. far !he issue of ETE accuncy. the importance of ACPs is that they !.Ike up available police resources.
Ibid.
I" Id. at 790-91. In !he event of local community nonparticipation, !he number of St.ate Police needed for traffic
control would be lanewhat higher. See infra note 192.
176 Su Tr. 4676. 4679·80. 4696. State-wide mobilization is ncccsssry because plIMcr5 called for the usc of 48
trocpcrs to st.aff TCPa and 26 St.atc Police officcn It ACPs. S •• LBP·8&.32. 28 NRC It 791. At !he time of
applicants' personnel response survey. Troop A had only 36 troopers. of which 12 to 14 would be on active duty
or on caIlat any given time. See Tr. 4676-78.
177Tr.4714-15.
178Tr.4715.
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Sullivan also stated that ultimately 185 New Hampshire uniformed troopers
would be available for service within the EPZ.179
In an effort to address intervenors' concerns about the effect of delayed
staffing upon E1Es, particularly in light of the delays about which Captain Sullivan testified, applicants made three different I-DYNEV computer calculations
that assumed there would be late or no staffing of TCPS.180 As detailed by the
Licensing Board, for the first calculation, the applicants assumed that the important State Police-staffed TCP at the New Hampshire Route 51 overpass at
Interstate 95 would not be manned for one hour after beach closure; that the
TCP at the intersection of State Routes 1 and 101C would not be staffed by
State Police until two hours after beach closure; and that a planned State Police TCP at Hampton Harbor Bridge to discourage traffic from traveling south
from the Town of Hampton Beach toward the Town of Seabrook would not be
established for two hours.11l The second calculation was made to determine the
sensitivity of the E1E model to a two-hour delay in the staffing of the Route
51 overpass TCP.I82 fur the third calculation, it was assumed that none of the
capacity-enhancing TCPs in the Massachusetts portion of the EPZ was established. lll The first calculations showed a twenty-minute decrease in the E1E
for the entire EPZ.I84 The second calculation showed an E1E increase of five
minutes.185 An E1E increase of two hours resulted from the third calculation.186
The Licensing Board concluded that these additional sensitivity calculations adequately reflected the effect of delayed staffing upon ETEs.I87
Before us, the MassAG does not directly contest the Board's findings
concerning the effects of delayed staffing on E1Es.1 88 Instead, as he did before
179 The total figures cited by Captain Sullivan w .... as of August 1987. the time of the applicants' SPRA. Tr. 472930. Captain Sullivan atsted that at the time he tcatiJied in November 1987,the number ofunifonned officers had
in=ased by 21. Tr. 4700. 4729-30. He also noted lhat !he polCntial existed for calling into acrvice an additional
40 Stlte Police officers who normally .erve as plain clothes detectives as well as 3300 officers fran lurrounding
atstes who. in accordance with the New England Stlte Police Compact, are to respond at the request of the
Governor of New Hampshire. Tr. 4698-99, 473G-31.
180Su Applicants' Direct Testimony No. 7, at 44-48.
181 LBP-88-32. 28 NRC at 792
182 1bit!.
183fbid.

184 f t!. It 793. The JeaSOIl for this decrease is lhat permitting movement loulh over the Hampton Hlrbor Bridge
eXfcdites evacuation. S,. Applicants' Direct Testimony No.7, at 47.
18 LBP-88-32. 28 NRC It 793.
186fbid.
187 f t!. It 794.
188 Citing I Licensing Board finding in its discussion of ""Human Behavior in Emergencies" lhat the I-DYNEV
model "Inilized I IS'll reduction in capacity flctor at a111'01ds to Iccount for driver unCCltlinty and ahort-term
disruptims whkb can cIiaupt C1l"'city," id. It 747. intervenor NECNP IIUCIts !hat !his finding is, in flct, related
to TCP atafling delays and that the IS'll figure is too low to Iccount for IIXh delays. NECNP Brief It 36-38.
As applicants pcint out, Applicants Brief It 24, NECNP', mgwnent c:onccming the w1idity of the IS'll figure is
misplaced bccatJIC its premise that !his finding by !he Board was intended to IcIdresa delays arising from TCP
atafling is wroog. U thia figwe WIS intended to Iddress !he issue of
delays, there .eemingly would be no
reasm to ecnduct the Iclditimal I-Dyt)lEV runs described "'PTa..
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the Licensing Board. the MassAG uses the applicants' admission that staffing
delays may occur in some circumstances as, a springboard to question TCP
staffing adequacy. The Licensing Board rejected this line of attack, declaring
that (1) New Hampshire had committed all of its available State Police resources
to evacuation traffic control and was not required to hire more State troopers
in anticipation of a radiological emergency, and (2) the MassAG's argument
improperly isolated a particular, rapidly developing accident sequence during
the peak summer population and involving the entire EPZ in order to attack
overall planning adequacy.l89 The MassAG asserts the Board's analysis is wrong
on both counts. Applicants and the staff both support the Licensing Board's
analysis.
To begin with, the MassAG questions the Licensing Board's conclusion that
all available New Hampshire State Police have been committed to evacuation
traffic control, pointing to the fact that, of the 185 uniformed officers identified
as "available" in the applicants' SPRA, only seventy-four are committed to traffic
contro1.190 He also suggests that the Licensing Board's declaration that no further
officers need be hired was tantamount to an improper holding that by providing
all available resources, the State has undertaken its "best efforts" and thus need
do no more.
These arguments miss the mark. While the MassAG correctly states that
only seventy-four of the 185 uniformed officers have been "committed" to traffic control, this ultimately is irrelevant to the issue of whether this staffing level
is adequate. The MassAG has not called our attention to any record evidence
establishing either that more than seventy-four officers are needed to service
the TCPs now designated under the NHRERP or that additional TCPs (staffed
by additional officers) should be designated at particular locations.l91 Moreover,
the MassAG's argument fails to account for the fact that all but twelve of the
"available" officers who are not committed to controlling traffic (i.e., nearly 100

189 LBP-88-32, 28 NRC at 795.
190 MassAG Brief at 29-30.
191 Although asserting that traffic control ataffing in the New Hampshire portion of the EPZ generally is inadequate
because of the congested traffic lIow throughout the EPZ. as proof of this inadequate ataffing the MassAG

references only the lack of traffic guides along a one-mile ruetch of road in Hampton Beach. Ill. at IS. He fails
point to any evidence in the record establishing where mon: ltamng is needed for this (or any other) particular
stretch of roadway. much less how much mon: lUffing would be requin:d. Given that the number of ltate troopers
who can be called upon for traffic control is well in excess of what is presently utilized under the N1IRERP. s"
Applicants' Exh. I-A; supra note 179 and accompanying text, even accepting the MassAG'1 pn:mise thlt traffic
congestion and the disorderly driver behavior it will foster mandate lane additional traffic control. SII MassAG
Brief at 19, 20, it is not appan:nt that there an: insufficient resources 10 provide the necc:sSlry personnel. In any
event, as we have indicated previously, the licensing Board acted appropriale!y in !ejecting the MassAG'1 central
thesis that driver behavior will Icriously impair evacuation efforts under the existing traffic control.cheme. Sit
supra pp. 391-98.
to
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officers) have not been given other specific assignments in the SPRA and thus
presumably could undertake traffic control duties if called upon to do SO.I92
The real issue, and the one the MassAG seemingly attempts to frame by his
reference to "best efforts," is whether there has been an appropriate allocation of
these otherwise adequate State Police resources. The Licensing Board dismissed
the MassAG's challenge by citing the lack of any regulatory requirement that
the State recruit more troopers. Relative to the MassAG's concern, however,
an equally compelling answer, consistent with the Commission's guidance in its
San Onofre decision,193 is that there is no regulatory requirement that the State
permanently assign existing police resources to a particular location simply to
ensure that there are no staffing delays in the event of a radiological emergency.
Put another way, simply because additional police resources will be needed in
a particular location in the event of a radiological emergency and will require
some period of time to arrive, this potential for delay does not require that
permanent police staffing in that area be "beefed up" to a degree beyond what
is otherwise required to provide adequate law enforcement protection under
normal circumstances. We thus find no basis for intervenor's challenge.
The MassAG also contends that an incorrect premise undergirds the Board's
determination that his arguments violate the general principle that emergency
planning not be based upon an isolated accident sequence. Citing the Board's
findings that the delay problems he envisions will arise only for a particular
accident scenario (i.e., a fast-breaking accident) with a particular beach population size (i.e., peak) and a particular type of evacuation (i.e., one involving the
entire Epz), the Mas sAG contends that because the staffing delays can occur

in other instances as well, the Board was incorrect in resolving his concerns on
this basis.l94
Assuming that the MassAG is correct in this regard, which is not at all
apparent,195 nonetheless this does not lead us to a different conclusion about
192 Sec Applicmts' Exh. 1.A; mprII note 179 IlId accompanying telL The IIUItIber of officas without fannal
assignments could be funhcr decreased by 11 if it is necessuy for the Slate Police to compensate for local
nCllpanicipatim.81C Applicants' Exh. I, at 3-7, but this Ilill wruld leave almOllt90 extra oflicen available.

~~3_~0~,... ~al!Er~ l£di:!orr. C;!'. (S.an ~~ ~uc!ear qcnera~ ~la~on. ~nits ~ ~ ~J, ~-~-!<l, E ~~

528,536 (1983), rn'd Ut part 011 ollwr rroU1ld.r. GUARD Y. NRC, 753 F.2d 1144 (D.C. Cir. 1985).
194 MauAO Brief at 30-32.
195 For instance, alIhough lhe MassAO asserts lhatllaffing delay problems will oceur in instances c:d!cr 1han fast·
breaking accidents. ibid.. because the NHRERP calls for Slate troopers to be mobilized to lta1f TCPs at the Alert
stage of any ndiologica1 c:rncrgency prior to any evacuation aC1ually being onlcred. 81C supra note 31, seemingly
only in 1hosc instances in which a ndiologica1 c:rncrgcncy prog=.es in less 1han five hOlm fran an Alert stage
to a Ocncnl Emergency stage, when an evacuatim wruld be ordered, is 1hcrc any scrlous conccm about delaY'
resulting fran traffic cartroillaffing.
The MdsAO nonelhelcu tries to mWmizc lhe positive impact of this early mobiIization. policy, declaring lhere
still would be lubrtantial traffic cmgestion and delaY' becauso lhe beaches also may be clOiled at the Alert stage,
putting many additional cus on lhe highway. MauAO Brief at 32. His 1JilIIDent, however, fails to reoognize lhat
even if an early beach closing teSUlts in traffic cmgestim, this in no way baa an ad'mSe impact on ndio1ogical
safety for the general public unlesl the accident isa rclatiYCly fut-breaking me. Although inconvenient, lhe delays
(CollliNud)
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the adequacy of the State's traffic management plan. Planners have recognized
that the potential for delayed TCP staffing exists and have compensated for
this in the NHRERP by prioritizing TCPS.I96 As a result, once a determination
is made to staff the TCPs, available officers are to be assigned first to those
TCPs that are considered most critical to expediting traffic flOW.I97 It also is
apparent, as FEMA witnesses made clear, that in any emergency situation
responding officials must take into account the state of existing resources,
including mobilization status, in making protective action determinations. l9S If a
particular accident sequence requires that protective action be taken when State
and local emergency response efforts are not fully mobilized, officials would
have to weigh whatever increased risks may be attendant upon taking a particular
protective action (such as an evacuation) without having the planned response
personnel in place. Thereafter, they would make a determination about what is
the best course in the circumstances. By incorporating this sensible approach,199
in conjunction with assigning priorities to staffing, the NHRERP provides the
requisite assurance that traffic control delays will not have an adverse impact on
emergency response under the NHRERP.
NECNP also challenges the Licensing Board's conclusion regarding the effect
of staffing delays on ElEs by questioning the assumption about the availability
of the Hampton Harbor Bridge, which was incorporated in the supplemental IDYNEV calculations, described above.2°O According to NECNP, by permitting
evacuees to move south over the bridge, they are being allowed to move "closer"
to the Seabrook facility.201 As a result, permitting evacuation in this direction
requires that the State make a choice involving "both pros and cons" and,

Ihat people may encowtter leaving Ihe area because of eilher traffic congestion or TCP llafling delays due to early
mobilization at Ihe Alert llage have no adverse effect in terms of ndiological safety; at !hat early response ltage
plant conditions should not have an impact on Ihe ndiological Ilfety of penons ouuide Ihe plant'. boundary. S~~
ALAB-924. 30 NRC at 363.
196 NllRERP, Vol. 6 (Seabrook Station Evacuation Time Study). at 7-2
197 S~. Tr. 4704-05, 4731. The MassAG complains !hat, as of Ihe time of his appeal. Ihere was no llafling
sequence for TCPa. MassAG Brief at 31 n.22. A dnft .taffing sequence was in existence at Ihe time of Ihe
hearing and was provided to intervenors. Tr. 5801-02, 5804. Moreover, as is apparent from Ihe State of New
Hampshire Traffic Management Manual accanpanying Ihe NlIRERP, of which we take official notice. It~ 10
C.F.R. § 2743(i), implementing details have been finalized. S~, State of New Hampshire Traffic Management
Manual 120 (Rev. 2. Dec. 1989) [hereinafterNlITMM].
In !his regard, we note !hat for Ihe New Hampshire TCPa asserted by staff witness Dr. UIbanik to be Ihe most
critical in terms of Iheir capacity to enhance whic1e now, u. Tr. m2-23 (referencing TeFl A-Im-ro, A-Im-04,
and D-HA-02), wtder Ihe NlITMM Ihey hive been given top llaffing priority in !he event of a genenl evacuation,
811 NlITMM It 21-3.
198Tr. 4071-79. Su also FEMA Pre-filed Testimony at 52 (capacity exists to implement protective Ictions such
I I sheltering wilhout local relpense organizations being fully staffed).
199 S•• NlIRERP, Vol. 4. at F-36.
200 S .. supra note 181 and accompanying text.
201 NECNP Brief at 38-40. The Licensing Board described !his as a movement "not very much" in Ihe direction
of Ihe Seabrook facility. LBP-88-32, 28 NRC at 795. NECNP Issertl it involves moving traffic perhaps eight- or
nine-ten\hs of a mile closer to !he plant. NECNP Brief It 40.
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therefore, involves a change that the State cannot be presumed to make,202 There
thus being no "assurance" that this "fix" will be put into place by planning
officials, NECNP requests that we remand the matter for "further review by the
State of New Hampshire,"203
The State already has given further consideration to the "pros and cons" of
TCP staffing at the bridge, It has assigned that TCP a staffing priority that
would allow for movement to the south for a period of up to several hours if
an evacuation starts before full TCP staffing has been accomplished by Stale
troOpers,204 The State thus has done what NECNP seeks, i.e" studied the problem
and made a determination about what is the proper course to implement, In
the circumstances, a remand for further consideration would serve no useful
purpose,20.5
B,l, Another matter in controversy before the Licensing Board was the
question of the proper calculation of the ETE for evacuation of the beach
population within the EPZ on sunny summer weekends, the time when the beach
population would be at its greatest.206 The focus of the parties' dispute was the
appropriate figure to assign for the number of vehicles occupying the beach

202 14. It 39.
203 14. It 40.

204 In the NHTMM. during the peak beach .cason

of May IS to September IS, State Police .taffing for the
Ihmpton Bridge TCP (which is designated in the NHrMM as TCP MA·IID·Ol," IU NHrMM .t 3.0-68 to -69) is
given 16th or 17th priority. NHrMM It 2.1-3 to -8, 2.1-10 to -16. On the basis of Captain Sullivan'. testimony
concerning availability of State troopers, 6e. IUpTIJ notes 177-78 and accompanying text, this woold mean that in
a fast-breaking accident, beach traffic woold not be discounged fran evaCUlting .outh across the bridge for .t
least the first two hours following an order to lUff the TCPa. Indeed, in the cue of a beach-mly evacuation, the
Hampton Bridge TCP will not be eatablished. See NHrMM at 2.1-9.
20.5 NECNP also opinea that there may be .cme question whether the State should choose to allow traffic to move
louth, as both intervenora' and applicants' experts agreed it would If .tafling for the bridge TCP was delayed.
Su LBP-88-32, 28 NRC at 794. AI aupport for this assertion, NECNP decluea that evidence on beach vehicle
counts Mauggeats" that vdUcle distribution is not I constanI. NECNP Brief .t 39. Ruther, NECNP hypothesizes
that allowing movement Iouth might be improper If the beach traffic distribution ia heavier to the Iouth at the
time an evacuation is ordered. Ibid. Of COWIe, in order to have this cIistn"bution infonnation, it is necesasry, as
NECNP also Utgea, to eatabllsh an extensive "real-time" traffic monitoring ayatem for the Seabrook beach area.
14. at 39 n.22.
NECNP uaerts that, because evacuation timea are.o highly variable depending upon traffic flow, weather, and
other factotll, to aid decisionmakera in arriving at appropriate determinations about the necessary protective actions
in any circumstance, 'pplicants and/or the State of New Hampshire shoold be required to establish a ccmputerlzed
traffic monitoring ayatem that can be used to compute "real-time" ErEs at the basia of actual traffic counts in the
beach area and e1aewhere. Putting aside the fact that there is no requirement in NUREG-06S4 for auch an En!
caIcu1ation ayatem,I•• Tr. 7742, and the fact thlt the E"rna provided in the NlIRERP, which encomplSS a number
of different traffic and weather acenariOl, are within the acope of NUREG-06S4 guidance on En! calculation,
we are not convinced at the bllis of the record before us that auch a ayatem wou1d have the benefits intervenor
ascrlbea to it. AI was noted by Dr. lOcmas UIbanik, the
expert witnesl at traffic management matters
whose qualiIiCltionJ are discusaed more fully infra at note 220, the imped"ections in cum:nt ccmputer mode1a
create I real concern about the practicality of intervenor'. auggestion. Tr. 7743. Nonethele.., we do ccmmend to
the attention of Stlte planning officials Dr. UIbanik'. conuncnlI m the effectiveness of increased traffic monitoring
as a tool for providing • beuc:r generic understanding of beach traffic panerns that mlY contribute ultim.tely to
enhancement of the existing E"rna. Tr. mS-39.
206In the E"rna for the NHRERP, this is denoted as Scenario 1 for Region 1. See NlIRERP, VoL 6, at 10-2
to -3.
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area. an important input for calculating the ETEs for the beach population.207
Ultimately the Licensing Board determined that a figure of 31,000 vehicles was
appropriate for the beach population ETE calculations.208 Intervenor NECNP
disputes the validity of this figure, arguing that intervenors' evidence, and the
Board's own statements, establish that the "peak" vehicle count used for ETE
calculations should be significantly in excess of that amount.209
NUREG-0654 guidance on ETE development states that, in producing ETEs,
planners should include "[e]stimates of transient populations • •. such as
peak tourist volumes.''210 According to NECNP, "peak tourist volume" for the
Seabrook beach area should be calculated based upon the assumption that all
real estate available for parking will be fully utilized.2~1 Using this "maximum
available parking space" approach, which NECNP asserts was utilized by
applicants initially,212 intervenors argued before the Licensing Board that, based
on their aerial photographs taken on July 5 and 19, 1987, the figure of 38,825
vehicles should be used for ETE calculations.213
In contrast, applicants claimed that an appropriate method for calculating
"peak tourist volume" was to identify the number of vehicles in the beach area on
a "representative peak day." According to applicants, this method is based upon
an actual count of vehicles and unfilled but delineated noncurb parking spaces in
the beach area on a midsummer weekend day with "good" beach weather, during
the midafternoon period when there was likely to be maximum traffiC.214 Before
the Board, applicants proffered July 18, 1987, as a "representative" peak day
and contended that, at the early afternoon time (approximately 2 p.m.) at which
beach population is at its greatest, there were 29,293 vehicles at the beach.2ls
The Licensing Board accepted both applicants' assertion that July 18 was a
representative peak day and their parked vehicle count for that date; however,
the Board also declared that evidence in the record supported increasing the
vehicle population by approximately 1500 to include vehicles estimated by

207 Because the NHRERP ETEs arc bued essentially upon vehicle trips. the number of vehicles in the beach area
that muat be evacuated. nthcr than the number of people in the vehicles. becomes a ccntnl factor. S66 LBP-88-32.
28 NRC at 784.
208ft! at 8Ol.
209NECNP Brief at 27-36.
2IONUREG.06S4. App. 4. at 4-3.
211 S6. NECNP Brief at 28.
212 fb id. (citing NlIRERP, VoL 6. at 10-15).
213 Su LBP-88-32. 28 NRC at 799. This figure of 38.825 can be broken down into 24.664 vehicles in the New
Hampshire portion of the EPZ and 14.161 in the Massachusetts portion of the EPZ. S6. ALAB-924. 30 NRC at
362n.124.
214 Applicants' Direct Testimony No. 7. at 30-31; Tr. 7395.
215 S.. LBP.88.32. 28 NRC at 797-98. Because the aerial photographs used by applicants' consultanl to count
plIked can were taken between noon and 1:20 p.m.• Tr. 5884-85. the actual vehicle count of 26,850 was increased
to compensate for the increase in beach tnflic that would be expected to oc:cur toward 2 p.m., when beach tnflic
is gcncra1ly acknowledged to be at ilS height. Applicants' Direct Testimony No.7, at 30-38.
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NRC staff expert Dr. Thomas Urbanik to be in transit (rather than parked).216
This count, apparently rounded to the nearest thousand vehicles, produced the
figure of 31,000 vehicles accepted by the Licensing Board as the number for
a "reasonably expectable peak occupancy.''217 NECNP now asserts that the
Licensing Board's acceptance of applicants' methodology (and the resulting
vehicle count) rather than intervenors' "maximum available parking space"
approach was without foundation or explanation and, therefore, was arbitrary
and capricious.llB Applicants and the staff contest this assertion, arguing that the
Iwidence before the Board fully supported its determination.219 Ascertaining the
size of a vehicle population so potentially variable as that at a popular beach in
the peak summer season is, at best, a difficult endeavor. We find, however, that
the Licensing Board's conclusions about the appropriate method in this instance
are reasonable and supported by the record.
In accepting applicants' proposed vehicle estimates in lieu of intervenors'
figures based on the maximum available parking, the Licensing Board relied
upon the testimony of staff traffic planning expert, Dr. Urbanik.220 Dr. Urbanik
rejected the intervenors' view that an ETE should be computed on the assumption that all available parking spaces might be filled. In his expert opinion,
filling all parking capacity was an occurrence that likely would never come to
pass because of the dynamics of the beach area parking situation.221 According
to Dr. Urbanik, in any parking system in which there is vehicle turnover, which
there clearly would be at the beach as people come and go, there will always be
vacant spaces. Thus, the number of parking spaces that might be available is not
a true indicator of the actual number that will be occupied at anyone time.222 In
lieu of intervenors' maximum parking capacity methodology, Dr. Urbanik supported the applicants' approach whereby the appropriate ''peak'' vehicle figure
is that having a ''reasonable expectation to occur on a hot summer day.''22l
As Dr. Urbanik's testimony suggests, the weakness in intervenors' "maximum
available parking space" method is that, failing to provide any concrete link
between the existence of parking space and the reality of-how many vehicles

216LBP_88_32, 28 NRC at 798.
217 14. at 798. 802.
218NECNP Brief at 29.
219 Applicants Brief at 22-23; NRC Staff Brief at 63-64.
220LBP-88-32, 28 NRC at 798. Dr. Url>anik, who has a master', degree in transportation engineering and a
doctorate in civil engineering. taught transportation engineering and p1anning. traffic engineering, and highway
design at Texas A&M University and was transportation operations program manager at the University',
Transportation Research Institute at the time he testified. Cwricu1um Vitae
Thomas Urbanik
fol. Tr. 7372.
He has testified on ETE-related matters on behalf of the NRC staff in at least five other NRC licensing proceedings.

or

n,

Ibid.
221 Tr. 7385-88.
222Dr. Urbanik testified that because
the turnover dynamic, between 10% and 20% of the overall parking
~city will not be utilized even if the traffic flow into the parking area ;. at. maximum. Tr.7387-88.
Tr.7394.
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actually occupy that space during a "peak" period. this approach tends to
overestimate the number of vehicles involved. Illustrative of this flaw is
intervenors' failure to establish any instance when 38,000 plus vehicles have
been at the beach area on a summer weekend day. Instead, as the Licensing
Board correctly pointed out, in their various attempts to count vehicles neither
applicants nor intervenors have tallied more than 27,000 vehicles actually at the
beach.224 The Licensing Board thus acted reasonably in declining to adopt a
method that, through likely overestimation of the vehicle count, would deprive
the ETE of much of its practical utility.
By the same token, because it does not contain this potential for overestimation, we find no error in the Licensing Board's acceptance of applicants' method
of determining the ''reasonably expectable occupancy." There clearly are fluctuations in beach traffic from one midsummer weekend day to the next Nonetheless, based principally as it is upon the more tangible foundation of an actual
vehicle count rather than estimates of how much parking is available, applicants' method seemingly provides response officials with an ETE derived from
much more realistic (and thus less likely to be overestimated) information.22.'l
Moreover, as Dr. Urbanik also suggested, because traffic flow dynamics tend to
establish a finite range within which vehicles can enter the beach area during the
late-morning to early afternoon ''peak'' period,216 if the "representative" day is
appropriately chosen the resulting vehicle count does not foster a diametric concern about substantial underestimation. Accordingly, NUREG-0654's guidance
to calculate ETEs on the basis of "peak tourist volumes" is well served by the
use of the "reasonable expectable ,occupancy" method and we find the Licensing
Board committed no error in determining that applicants properly could utilize
it
Intervenor NECNP also questions whether the Licensing Board acted correctly in accepting July 18, 1987, as the representative peak day.227 This determination likewise is supported by the record. As the Board noted, the evidence showed that on this midsummer day the weather was sunny and warm
with temperatures in the mid-80s.228 Media reports from various sources indi224LBP-88-32, 28 NRC at 802
22.'lThc Uc:ensing Board m:ognizcd that the vehicle figum produced from applicants' ruly 18 IUrvey likely was
not the "peak of the peak•." lei. at 798. It suggested that this number would be in the nnge of 3S,OOO to 36,000
vehicles, bued upon a 90% occupancy of the nearly 39,000 parung lJ'ac:es identified by in1ervcnms. lei. at 801.
This "peak of the peaks" figure, however, suffers from the same lade of a verlIied factual basis as the psrung space
estimate upon which it is bued. Su supra pp. 416-17. While infonnative, as the Uccnsing Board suggested, ue
LBP-88-32, 28 NRC " 798, 803, it also is less probative than the figun:s gcncnted by applicants' survey of the
actual beach vehicle population.
216 See Tr. 7396-401.
22'7 NECNP Brlef at 29.
m Applicants' Direct Testimony No.7, at 27; Tr. 6083. AI was noted by Gordon R. Dennan, the prcaidcnt of
the company that conducted the aerial photognpbic survey for applicants, although an aiJplane and crew were
ready initially to take the beach photographs on the weekend of July 4, 1987, the survey was not conducted then
(COMlUUd)
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cated there was a heat wave with record beach crowds during this period.229
Applicants' planning officials also testified that data from traffic counters located on beach routes were similar to those recorded by counters operated on
a peak traffic day in 1983 when traffic measurements were being taken.no This
evidence amply demonstrates that this July weekend day was a "representative
peak day" during which beach traffic was within the general range that could
be expected during the height of the beach season.
2. Completing its challenge to the LicenSing Board's determination on
the appropriate beach vehicle count, intervenor NECNP questions the Board's
endorsement of a vehicle population of 31,000 for that date.231 In addition to
adopting applicants' figure of 29,293 observed parked vehicles and requiring that
an additional IS00 vehicles be included to compensate for vehicles estimated
to be in transit on the roadways (a requirement with which applicants do
not quarrel), the Licensing Board also judged that there would have been
approximately 2000 vehicles in covered parking spaces that were not accounted
for in the applicants' figures.2ll NECNP declares that in its final figure of 31,000
vehicles, the Licensing Board nonetheless erred because it failed to include a
substantial portion of these hidden vehicles.
We too are troubled by the Licensing Board's action in this regard. In its
decision, the Board declared:
Intervenors presented cOIWincing IUIrebulted testimony based on field observations that there
are in excess of 2200 parldng spaces in the EPZ beach areas which are not observable in
vertical aerial photos because they are in under-building parking areas, garsges, and carports.
It is not unreasonable to assmne that on reasonably busy beach days 90%, or about 2000, of
these vehicle spaces would be occupied. Together, the 29,300 parked vehicles seen,the 1500
vehicles seen on the roads, and 2000 more that likely were parked in spaces hidden from
view, tota132,800 vehicles that were likely present in the beach areas on July 18, 1987.233

Yet, in subsequently adopting the figure of 31,000, the Board provided no
specific explanation of why it did not include the entire number of "obstructed
view" vehicles described above.234
As the Licensing Board recognized, ElEs "should be as accurate as reasonably achievable under the state of the art, but with due consideration also given
because, after cauu1tation wiIh applicants' planning pasannc1, it was delermined lhat the weather canditians
were not opcimal for having a Jarge beach population and obtaining good photographs. Tr. S869. Condiuans also
were not optimal on the next weekend, 10 it wa. not until the third weelcend in July, when weather conditians
were appropriate, that the photognpha were taken. Tr. S87()"72.
229Tr. 6(f1S.
Applicants' Direct Testimony No. 7, at 27; Tr. 6082-84.
23t NECNP Brief' at 3()"31.
231LBP.88-32, 28 NRC at 801-02.
23314. at 801 (emphasis added and citations omiued).
See id. at 802.

230
234
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to their predicted use."235 We recognize that Ems for the beach population are
less critical in the case of Seabrook because, in most instances, the protective
action of choice will be evacuation.236 Nevertheless, given the Licensing Board's
determination, in consonance with the suggestion of staff witness Dr. Urbanik,
that it would include 1500 vehicles in transit that were not reflected in applicants'
initial vehicle figure, and the Board's categorization of the intervenors' evidence
on hidden vehicles as "convincing" and ''unrebutted," its unexplained exclusion
of the additional hidden vehicles is an omission that must be rectified.237 We
will, therefore, remand this matter with the direction that, in addition to the
vehicles in transit required by the Board to be included,238 the Board should
direct the applicants to incorpomte within the appropriate Em calculations the
number of vehicles hidden from aerial observation as set forth in the Board's
findings in ,9.120 of its decision.239
Because full-power authorization for the Seabrook Station has been made
effective,2AO in remanding this matter we must consider the impact of our
action upon that authorization.241 In accordance with 10 C.F.R. § 50.47(c)(I),
we find that the existing licensing authorization need not be vitiated. As we

23'14. at 778.
236 S.. ALAB-924, 30 NRC at 363.
237 Although Dr. Urbanik exprc:acd lOIIIe doubts about the validity d intc:venon' figwes for hidden puking,
Tr. 7513-14, the Licensing Board', characterization of intervenors' evidence u "urudluucd" lead. us to conclude
thlt u the trier d flct it did not find Dr. Urbanik', testimony on this ICOrC penuasivc.
238 NECNP also canplains that the Licensing BomI erred when, instead d directing the State to adopt an
amended let d E11!a, it mcrely directed that ~ ETEa be aubmittcd by applicanta to the State. NECNP Brief
.t 40-41. The Licensing Board'a directive is cxmistcnl with 10 c.P.R. Part SO, App. E, f IV, and NUREG-06S4
Cri!erlen DJ.8, which impocc upon an applicant the tuIt d ETE prcponticn. Marcavcr, because the auidance in
NUREG-06S4 IUlI8csta that there is IOnIC indc:pcndem State responsibility to incorporate these ETEs, NUREG0654 Cri!erlen DJ.10.Hn, we find no practical bois for a (:OIcem that the E11!a ~ by the Ipplicanta will
not be incorporated by the State. In fact, the State hu zeviacd the ETEs u a reou1t of the Licensing Board',
directive in LBP-8&-32, IICC "'fro DOte 239, and we have no !eUOI\ to believe that a Iimi1ar result will not obtain
here.
239 Before us, NECNP also challenges a M(:OIfinnatoJy" ETE ealcu1atien made by the LIcensing BomI based
upcn "vehicle clearance ntca," which the Board found in Mgood ag=mcm" with intervenor videotape evidence
on aummcr weekend vehicular traflic (:OIgestien leaving the beach ucu. NECNP Brlcf at 31-33. AI the app1icanta
note, although the Board', opinion did contain miaatatcmcnts concerning the vehicle per minute nte (686 and
687 nthcr than 68.6 and 68.7), the final teSU1t from ita calcu1aticna wu mathematically correct. Applicanta
Brief .t 23 0.5. Given the BomI', direction that ETE JeViaicna by applicanta were neccuuy, it is not apparcm
why it provided ita own ealcu1ationa hued upcn a method OIher !han the applicanta' accep!ed I-DYNEV model.
Nonetheless, we note that the BomI', ETE ealcu1atien or aeven hours and 32 minutca is close to the JeViaed
I-DYNEV ealcu1ation of _
hours and 35 minuIea resulting from the ealcu1aticna undertaken to implcmcm the
LiCCllling Board', directive to add the vehiclel in tranaiL COrnptln LBP-88-32, 28 NRC at 802 willi Seabrook
Station Evacuation TIlDe Study, at lB-23 (Rev. 2, Dec. 1989) (Sccrwio l/Rqien 1). Nor do,..., find, u NECNP
Ulc:rtI, that this time estimate is "illogical" in light of intervenors' videotape evidence. NECNP Brief at 31-33.
The anecdotal nature of that evidence maleel it of limited use u a tool for ealcu1ating or canparing projected
E"I"&. In any cvenl, to the degn:c it is uacfu1 to make canpariacna for ETE purpoIeI on the basis of data OIher
than the I-DYNEV calculations, ,.., find much more compelling the fact that the vehicle fiaure that applicanta
are to utilize under our mnand a&ftlel roughly with the total vehicle number of 33,000 !hat intcrYatOrl' witness
Dr. Themu Adler put forth u the appr'l¥iate fiaure for beach vehiclel en luly 18, 1987. S•• Tr. 7341-422AO CU-90-3, 31 NRC at 223.
241UIfI«Tick, ALAB-845, 24 NRC at 234; liIrvrick, ALAB·836, 23 NRC at 520; lice CU-90-3, 31 NRC at 230
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noted previously, the use of evacuation as a protective action for the beach
population in almost all instances substantially limits the possibility that the
ETEs being recalculated will be utilized for their principal purpose of aiding
in protective action decisionmaking.2A2 Moreover, the additional calculations
required to correct the ETE deficiency identified should not require significant
time or resources to complete. The correction required need only be incorporated
by applicants in additional I-DYNEV computer calculations and the results
included in the NHRERP, all of which doubtless can be completed promptly.2A3
Further, because the additional vehicles that must be considered amount to only
about five percent of the total embodied in existing ETE calculations and ETE
sensitivity to such a small incremental change does not appear great, we do
not anticipate that the additional calculations will result in a profound change
in the existing ETEs. Accordingly, given that the deficiency identified is not
significant, no suspension of license effectiveness is necessary or appropriate.

IV.

OTHER MATTERS

In addition to its challenges to the Licensing Board's findings in LBP-88-32,
intervenor SAPL asserts that the Board erred in rejecting two of its contentions
prior to hearing.2M We disagree and affirm the Licensing Board's action in
both instances. Further, in light of the Commission's statements in CLJ-90-2
concerning emergency planning's status as an "adequate protection" standard
under AEA section 182, some further discussion is necessary regarding an
intervenor claim that several aspects of the emergency response planning under
the NHRERP fail to conform to this standard.
A. With its Contention 4, SAPL sought to challenge the applicants' compliance with the requirement of 10 C.F.R. § S0.47(b)(12) that "[a]rrangements are
made for medical services for contaminated injured individuals." Specifically,
that contention stated:
The New Hampshire State, local and host community plans fail to meet in adequate fashion
the requirements that provisions be made for medical treatment of contaminated injured
individuals as set forth at 10 C.F.R. §SO.47(b)(12) and NUREG-06S4 11.1-1 and L3.2A5

2A2 S66 611pra note 236 and accanpanying tcxL
2A3 1n \his regard. we observe lItat before lite licensing Board inlc%Vcnors apparently abandoned any challenge to
lite validity of !he I·DYNEV canputer pmglllm. su lBP·88·32. 28 NRC at 781, and hive not questioned lite
efficacy of lite program before us.
2M SAPL Brief at 65.(;1.
2A5[SAPL"] Second Supplemental Petition for Leave to Intcxvcne (Feb. 21, 1986) at 3-4 [hereinafter SAPL',
Second Supplemental Petition].
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According to SAPL, because the statement of basis accompanying its contention
demonstrated that the local hospitals listed in the NHRERP as capable of treating "contaminated injured individuals" had inadequate capacity, the Licensing
Board's threshold rejection of the contention improperly deprived it of the opportunity to litigate the factual issues surrounding this alleged deficiency.
In ruling on this contention,246 the Licensing Board relied on a Commission
policy statement issued in the wake of the decision of the United States Court of
Appeals for the District of Columbia Circuit in GUARD v. NRC.w In GUARD,
the court rejected the Commission's interpretation of section 50.47(b)(12) in
the San Onofre licensing proceeding as requiring only the submission by an
applicant of a listing of medical facilities in the vicinity of a reactor site
capable of treating contaminated injured individuals and remanded the matter for
further proceedings.248 In a May 1985 interim policy statement, the Commission
declared that, during the period in which it would decide how to respond
to the court's remand, licensing boards could find an applicant was entitled
to an operating license if the applicant (1) complied with the Commission's
pre-GUARD interpretation of section 50.47(b)(12) as requiring only a list of
medical facilities, and (2) committed to full compliance with whatever further
requirements might be imposed by the Commission's response to GUARD.249
Noting that the applicants had submitted a letter committing to full compliance
with the Commission's response to the GUARD remand, the Licensing Board
concluded that in line with the policy statement the SAPL contention must be
rejected.250
Before us, SAPL makes no challenge to the Commission's policy statement.
It is apparent, however, that at the time the contention was rejected, in compliance with the Commission's pre-GUARD guidance on the measures necessary
to comply with section 50.47(b)(12), there was a list in the NHRERP of local
medical facilities capable of administering care to contaminated injured individualS.251 In addition, applicants had provided the Licensing Board wiUt evidence
of their commitment to comply fully with any Commission requirements Utat
might be imposed as a result of its response to the GUARD remand.= Thus,
under Ute conditions established by the Commission's policy statement and un-

246 S" Memorandum and Order of Apr. 29, 1986. at 83 (unpublished).
247 753 F.2d 1144 (D.c. Cir. 1985). rev' g ill part Sail OMlre, 17 NRC 528 (1983).
248/d. at 1146, 1149-50.
249 50 Fed. Reg. 20,892, 20,893 (198S). S,e also 51 Fed. Reg. 32.904 (1986)

(dedaring that 1985 policy
guidance remains in effect until new guidance is issued. which was to be in November 1986). In its 1985 policy
statement, the Commission indicated that an applicant that met these two conditions would be in canp1iance with
10 c.F.R §50.47(c)(I) and thus "entitled to [a) license condition[ed] o[n] full compliance with the Canmission',
~se to the GUARD remand." 50 Fed. Reg. at 20.893 (cOOlnOle omitted).
25 Memorandum and Order of Apr. 29. 1986. at 83.
251 Su SAPL', Second Supplemental Petition at 4 (citing NHRERP, VoL I, § 28 (Dec. 1985».
252Lettcr from 1. DeVincentis to V. Noonan (Mar. 12. 1986). foL Tr. 2353.
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challenged by SAPL, the Licensing Board's action dismissing SAPL Contention
4 was appropriate.2.53
B. SAPL's other concern is with the Licensing Board's grant of applicants'
motion for summary disposition of SAPL Contention 5. This contention, which
challenged the adequacy of radiation monitoring planning, asserted:
The New Hampshire State and local plans are deficient in that they do not ensure that
there will be adequate penonnel or the timely arrival of penonnel trained in radiological
monitoring in the plume exposure EPZ following a release of radiation from Seabrook
Station. Neither is there assurance that monitoring can be carried on for the required time
frame. Therefore, the requirements of 10 CPR §SO.47(a)(1), §S0.47(b)(1), §S0.47(b)(8),
§SO.47(b)(9), and NUREG.Q6S4 Ill7, L8. and LIt and ll.A.4. are not meL2S4

In support of their May 20, 1986 summary disposition motion, applicants submitted affidavits from New Hampshire Division of Public Health Services (PHS)
Director William T. Wallace, Jr., and James A. MacDonald, the Radiological
Assessment Manager for the Seabrook Station.2.5.5 On June 9, 1986, SAPL responded with a letter authored by its consultants Drs. Richard Piccioni, Nancy
Eyler, and Steven Meshnick, supporting SAPL's opposition to applicants' motion.2.56 Based on these filings, the Licensing Board concluded that there were no
material facts at issue relative to SAPL Contention 5 and that applicants were
entitled to summary disposition.2.57
SAPL assigns error to this ruling on the ground of the Licensing Board's
purported failure to find that material factual issues existed despite the stated
opinion of its "highly qualified" affiants that "actions taken by the State would
occur too late to be effective.''2S8 This assertion, however, does not account for
the totality of the information that was before the Licensing Board.
In his affidavit in support of applicants' motion, PHS Director Wallace
declared that State monitoring teams would be available for deployment from the
2.5311>e Licenoing Board'. action in n:spanse to Ihe policy llattmenl did not nec:esurily foreclOle intervenor SAPL
from fIu1h,er punuinglhe laue of applicants' compliance with section SO.41(b)(I2). On November 13, 1986, after
c:cmulta1i0ll with !he NRC and in respmsc to !he GUARD decision, FEMA issued Guidance Memorandum MS-l,
Medical Senices, providing intapretalion and darlfication of section SO.41(b)(I2) and associated guidance for
inclusion in NURE~. Thereafter, acting at applicants' commitment to cut)' out !his guidance, revisions were
made to Ihe NHRERP Ihat were cletcnnined by FEMA in December 1988 to c:onIarm wilh Guidance Memorandum
MS-l. S•• App. Exh. 43D, at 113, 114, 138. SAPL made no attempt, however, in response to eilher Ihe new
tegU1a1a')' guidance, !he plan revisicn.s, or FEMA's findings relative to Ihe revisions, to present a new c:onu:ntion
alIeging any ddiclencies in Ihe NHRERP with regard to medical services for CCX1Uminated injured individuals.
2S4 SAPL'. Second Supplemenlll PclitiOll, at S.
2.5.5 Applic:anll' MotiOll for Summary Disposition or SAPL Contention No.5 and NECNP Contention RERP 10
(May 20, 1986), Affidavit IX WillWn T. WaDace, IL [hereinafIer Wallace Affidavit]; kl., Affidavit or lames
A. MacDcna1d Ie SAPL ContmtiOll No.5 and NECNP Ca!lention RERP 10 [hereinafter MacDonald Affidavit).
2S6SAPL·. Reapatse to Applicants' Molion fOl' Smnmuy Dispositioo or SAPL Cmtentions 5, 1, 14 and 11 and
MotiOll for Partial Smnmuy Disposition or SAPL CcnteutiOQl 18 and 2S (June 9, 1986), Letter of Dn. Piccioni,
~1er, and Meshnidc (June 9,1986) [hereinafter Piccioni. Eyler, Meshnick Leucr).
Memorandum and OnIerofNov. 4,1986,a' 17-21 (unpublishcd).
2S8 SAPL Brief at 61.
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Incident Field Office within one and one-half hours from the declaration of an
Alerl259 Intervenors' affiants disputed whether the timing of this State response
would be adequate to provide monitoring information necessary to make a timely
protective action decision in the event of a fast-breaking accident.26O They did
not, however, challenge the validity of Director Wallace's statements in his
affidavit that, prior to the arrival of DPHS monitoring teams, the State will base
its assessment of accident conditions and any necessary protective response
recommendations on results of monitoring and dose projections provided by
the utility.261 Nor did they address the statements of applicants' Radiological
Assessment Manager MacDonald that, within sixty minutes after the declaration
of an Alert, the utility can deploy three field monitoring teams and, in any event,
has the capability to deploy a monitoring team for the perimeter of the facility
from the Seabrook Station control room immediately upon the declaration of an
emergency.262
These statements by applicants' affiants demonstrate that the anticipated
limited delay in deployment of State ofTsite monitoring teams will not impair
significar.t1y the ability of emergency response officials to obtain the information
needed to make protective action determinations in a fast-breaking accident.
Because SAPL failed to controvert (and thus effectively admiUed) these material
facts as established by applicants,263 the Licensing Board properly granted
summary disposition in applicants' favor on SAPL Contention 5.
C. As a final matter, based upon our study of the Commission's determination in CLI-90-2, which responded to a question we certified in ALAB922 concerning the admission of certain MassAG testimony on dose reductions/dose consequences alleged to arise under the NHRERP in the event of
certain accidents, we find some additional, albeit brief, explanation is necessary
relative to a matter raised by intervenor MassAG. As we observed in ALAB922, the MassAG has questioned whether several aspects of emergency planning
under the NHRERP, most notably its provisions regarding sheltering and evacuation/E1Es, provide "adequate protection" under AEA section 182 and ''reasonable assurance that adequate protective measures can and will be taken" under
section 50.47(a)(1).264 With respect to these matters, the MassAG asserts that
the plan (and the Licensing Board's assessment of the plan) generally reflects
an improper "best efforts under the circumstances" approach rather than the
careful consideration of the risk to the public health and safety that he contends

259 Wallace Affidavit at 2.
260 Piccloni, Eyler, M ...hnidt Letter at 2.
261 Compare ibid. with Wallace Affidavit at 2.
262 Compare Piccloni, Eyler, Meshnidt Letter at 2 with MacDatald Affidavit at 1-2.
263 Su 10 C.F.R. §l.749(a).
26430 NRC 247, 2SS n.37 (1989).
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the "adequate protection" standard of AEA section 182 (and the "reasonable
assurance" standard of section 50.47(a)(I» require.
In ALAB-922, we found it unnecessary to address this "best efforts" claim
separately, We concluded that, like the testimony, it was anchored in the
MassAG's premise that a risk/dose consequence analysis was required under
AEA section 182.26.5 Thereafter, in discussing intervenor arguments in support
of admission of the testimony, we rejected the assertion that the testimony was
admissible to show that the requisite "adequate protection" was not provided by
the NHRERP, concluding that emergency planning was not subject to the first
tier, "adequate protection" standard for which such a risk-based analysis might
be appropriate, but rather was under the second tier, "extra-adequate protection"
standard of AEA section 161.266 In CLI-90-2 the Commission corrected our
misapprehension in this regard.267 This provides the MassAG little solace,
however, for the Commission's disposition of his testimony makes it apparent
that his "best efforts" argument likewise is misdirected.
As the Commission made clear in CLI-90-2 in holding that the MassAG's
dose reduction/dose consequence testimony was not admissible, although emergency planning is indeed an "adequate protection" standard under AEA section
182, to determine whether an emergency plan provides "adequate protection,"
the plan must be assessed in terms of whether it meets the sixteen planning
standards of section 50.47(b).268 Even assuming that a "best efforts" standard is
being improperly applied to emergency planning under the NHRERP, which is
not apparent to us, intervenor nonetheless has failed to explain how this alleged
deficiency has resulted in a plan that violates any of the sixteen specific planning
standards in section 50.47(b).269 Thus, in accord with the Commission's decision
in CLI-90-2, we need not give this matter further consideration.27o

265 Ibid.

2661d. at 256-S7.
267 31 NRC at 210-13.
268 1d. at 213, 217.
269The ate exceptiat in this regard is his usertiat lItat !he limited utilization of sheltering for lite beach population
in lite NHRERP violates lite requirement of section SO.47(b)(10) lhat a "nnge of protective actions have been
developed," MusAG Brief at 72-7S, an argument we already have rejected. Su ALAB-924, 30 NRC at 367
n.164.
270The Commission'. determination in this regard likewise .ddresses SAI'L'. argument, 6e. SAPL Brief at IS18, lhat wiIh respect to lite adequacy of lite NHRERP, lite Licensing Board erred in failing to make an overall
"reasatable assurance" finding under 10 c.F.R. IS0.47(a)(I). Cf. ALAB-922, 30 NRC at 2SS n.36.
Contrary to his usertions, MassAG Brief at 8S, lite Licensing Board also properly rejected lite MassAG'.
additional attempt to introduce a truncated vernon of his dose reduction/dose consequence testimony in response
to FEMA testimony on !he beach population .heltering issue. A1lhough lite MassAG asserts lItat lite FEMA
testimony was itself based upon a dose consequence analysis, he provides no convincing ~ds for overturning
lite Licensing Board'. finding lhat !he testimony wu "manifCSlly without regard to dose consequence analysis."
Tr. 11,134. Moreover, .. lite Commissiat'. N1i.ng in CU-90-2 makes apparent, 31 NRC at 217,IIte Licensing
Board wu correct in its alternative Catciusim lItat, even if FEMA '. testimmy wu a dose consequence analysis,
lite proper course would be to exclude boIh lite FEMA and MassAG testimmy nllter lItan to admit !he MusAG'.
(COllliluud)
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Those portions of the Licensing Board's December 3D, 1988 partial initial
decision, LBP-88-32, 28 NRC 667, regarding ''Response Personnel Adequacy,"
"Human Behavior in Emergencies," and "Evacuation Time Estimates (ETEs),"
and unpublished Licensing Board rulings on SAPL Contentions 4 and 5 are
affirmed. except that with respect to the Board's ruling on ETEs we reverse and
remand for further calculations relative to the "hidden vehicles" described in
,9.120 of LBP-88-32.
It is so ORDERED.
FOR TIIE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

respmsive testimony. Tr. 11.133. The Board f01D1d no reason to cmsid.., uking this ltep with respect to the
FEMA testimony. however. because none of the parties offered a motion n:questing that action. Tr. 11.133-34.

425

Cne as 31 NRC 427 (1990)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdmInIstrative Judges:
Ivan W. Smith, Chairman
Dr. RIchard F. Cole
Dr. Kenneth A. McCollom

In the Matter of

Docket Nos. S0-443-0L
50-444-0L
(ASLBP No. 82-471-02-0L)
(Offslte Emergency PlannIng)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, UnIts 1
and 2)

May3,1990

MEMORANDUM AND ORDER
(Ruling on Certain Remanded and Referred Issues)
INTRODUCTION
In ALAB-924, 30 NRC 331 (1989), the Appeal Board remanded four issues
to this Board concerning: (1) Letters of Agreement, (2) the 1986 Special-Needs
Survey, (3) Evacuation Time Estimates for Advanced Life Support Patients, and
(4) Implementation of the Sheltering Option.! Also, in an unpublished order

! The remanded issues were on review from the partial initial decision on the New Hampshire Radiological
Emergency Response P1an,lBP-88-32, 28 NRC 6()1 (1988).
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dated March I, 1990, the Appeal Board referred to this Board two Intervenor
motions, dated February 6 and 28, 1990, to reopen the record on sheltering
issues.
In the following order the Board:
1. Grants leave to the Intervenor Seacoast Anti-Pollution League (SAPL)
to withdraw from the proceeding before this Board;
2. Dismisses, as abandoned by SAPL, the Letters of Agreement and
Special-Needs Survey issues. The Board also rules that, in any event,
these issues have been resolved on the merits;
3. Finds that SAPL created the corpus of the Advanced Life Support
Patient issue during its appeal, and to that extent, SAPL has ·abandoned it. However, the issue now has a life independent of SAPL.
Therefore the Board provides for its further resolution;
4. Denies Intervenors' motions to reopen the record on the issue of
sheltering the beach population; and
5. Provides for further resolution of the sheltering issue as remanded
by ALAB-924. The Board also refers certain rulings to, and seeks
further guidance from, the Appeal Board on the remanded sheltering
issue.
GENERAL BACKGROUND
ALAB-924 and our subsequent actions spawned a very large number of
pleadings before this Board, the Appeal Board, the Commission, and the
D.C. Circuit Court of Appeals. But, for the purposes of today's order, it is
sufficient that we review only a relatively few of the events following ALAB-

924.
Soon after ALAB-924 was rendered, we issued the partial initial decision on
the Seabrook Plan for the Massachusetts Communities wherein we authorized
the issuance of a full-power operating license for the Seabrook Station. We
noted there that ALAB-924 and the pendency of other issues did not preclude
the immediate issuance of the operating license and we stated that we would
explain our reasons for that conclusion later.2
The explanation was published on November 20, 1989.3 On January II, 1990,
in an unpublished order. we invited interested parties to advise the Board on
how to proceed in accordance with ALAB-924 and to report how the parties
propose to participate.

2LBP.89.32, 30 NRC 375,651 n.87 (1989).
3Mcmorandum Supplementing LBP·89·32. LBP·89-33, 30 NRC 656 (1989).
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SAPL promptly informed the Board by letter that the Board should not
expect SAPL to have an interest in further proceedings before the Board:' On
that account Applicants moved to dismiss as abandoned the remanded issues,
1 through 3, supra, which, according to Applicants, depended upon SAPL
Contentions IS, 18, and 25.' The NRC Staff supported Applicants' motion.6
SAPL opposed the motion but confirmed formally that it would not participate
in the remanded proceeding unless the license authorization contained in LBP89-32 is reversed or vacated.' Other Intervenors also opposed the motion to
dismiss the remanded issues.8
On February 1, Applicants also responded to the Board's order of January
11. They focused on the remanded issue of implementing the sheltering option
for the general beach population. According to Applicants, an October 1988
revision to the NHRERP eliminated sheltering (in ''ERPA A'') as an option
under the first of two situations contemplated by the Appeal Board.' That action
ultimately added a new dimension to the controversy concerning sheltering the
beach population and brought into question certain premises of the remanded
issue. Therefore we treat the background of the sheltering issues separately and
in connection with our opinion on that matter below.
The Commission addressed all four issues remanded by ALAB-924 in its
Memorandum and Order permitting the Director of NRR to issue the license
authorized by LBP-89-32. CLI-90-3, 31 NRC 219 (1990).
DISCUSSION
SAPL's Contentions
First, as to SAPL's participation in the proceeding before us, we note that its
early notice to the Board was to the effect that it would not participate on any
issue not related to licensing. tO The effect of the Commission's order of March
1 authorizing the license was to foreclose the condition upon which SAPL would

4 Letter fran Robert A. Backus, Esq., to Members of Board, January 19, 1990, enclosing opening ltatement of

SAPL.
5 Applicants' Motion to Dismiss Abandoned Remand Issues, January 26,1990.
II NRC Staff', Rcspatsc to Applicants' Motion to Dismiss Certain Remanded Issues, February 12, 1990.
'Seacoast Anti·Pollution League'. Objection to Applicants' Motion of January 26,1990, February I, 1990.
8 Intervenors' Oppositioo to Applicants' January 26 Motion to Dismiss Abandoned Remand Issues, February 7,
1990.
'Applicants' Respoose to Licensing Board Order of January 11, 1990, at 10, February I, 1990. ERPA A is
the Emergency Respoose Planning Area (ERPA) within a 2-mile ndius of the Seabrook Station and includes the
Seabrook and Hampton beaches.
10 E.,., SAPL', Fcbnwy 1 Objections to Applicants' Motion.
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have participated.ll We therefore grant leave to SAPL to withdraw and dismiss
SAPL from the proceeding before this Board.
Applicants move for the dismissal of the Letters of Agreement issue, based
upon SAPL Contention 15, Special-Needs Survey issue, based upon SAPL
Contentions 18 and 25, and the Advanced Life Support Patient issue, based upon
SAPL Contention 25. The motion is founded upon SAPL's refusal to participate
in the proceeding before us, and according to Applicants, the issues have been
abandoned. Motion to Dismiss, supra note 5. The NRC Staff supports the
motion for the same reason. II
SAPL, however, protests that its respective contentions have now become
issues with a life of their own based upon public health and safety considerations.
SAPL Objection, supra note 7, at 2. SAPL cannot have it both ways. Having
declined to assist the Board in resolving the remanded issues, it has no voice in
how others should resolve them. SAPL has abandoned the issues based upon
its contentions.
However, Intervenors, New England Coalition on Nuclear Pollution (NECNP)
and the Commonwealth of Massachusetts argue that they had, before January 19,
1990, already adopted those issuesP Their arguments depend upon unilateral
actions long after the contention-admitting stage of the proceeding and even
after the trial stage. In fact, the "adoption" depends upon an asserted right to
appeal on all issues in the proceeding. Opposition at 3.
The Appeal Board, in Houston Lighting & Power Co. (South Texas Project,
Units 1 and 2), ALAB-799, 21 NRC 360 (1985), addressed a situation similar
to the one before us:
Under NRC procedure, however, [the withdrawal of an intervenor in a case] does serve
remove the withdrawing pany's contentions from litigation. [Footnote citing Project
MQ1I(Jgemeni Corp. (Clinch River Breeder Reactor PIant), ALAB-3S4, 4 NRC 383, 391·92
(1976»). The Canmission has made it clear, in this regard, that the mere acceptance of
contentions at the threshold stage does not turn them into cognizable issues for litigation
independent of their sponsoring intervenor [Footnote citing Te:m.r Utilities Generating
Co. (Comanche Peak Steam Electric Stalion, Units I and 2). CU·81·36, 14 NRC 1111,
1113·14 (1981)].
to

[d. at 382-83.
Nor does the Commonwealth's avowed status as an "interested State" avail to
it any special power to pick up issues dropped by other intervenors. If it wishes
to have issues heard in an NRC proceeding it "must observe the procedural

11 Su Letter from Mitzi A. YOWlg. OOC,Io Appeal Board. April 26, 1990 (operating license issued).
IINRC Staff'. Response 10 Applicants' Motim 10 Dismiss Cert.tin l\emll1ded IslUtS. Fcbmuy 12, 1990.
13 Intervenors' Oppositim 10 Appli~' Jamwy 26 Motim 10 Dismiss Abanclmcd Remand Issues, Fcbruuy 7,

1990.
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requirements applicable to other participants." Gulf States Utilities Co. (River
Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760, 768-69 (1977).
We also understand the Intervenors to argue that their appeal from LBP-8832, even though not expressly on the issues covered by SAPL's contentions,
somehow cloaks them with party status as to all issues appealed and remanded.
That argument is not convincing. Their citation to recent rule changes (54
Fed. Reg. 3316, 3317 (Aug. 11, 1989» does not support their statement that
"each intervenor had the right to appeal on all issues in the proceeding" at
. the time their appeals were filed. Opposition at 3. But even assuming such a
right, the fact is that NECNP and the Commonwealth did not appeal the partial
initial decision respecting SAPL contentions as far as we can glean from their
pleadings.
We rule, therefore, that SAPL took with it the issues pertaining to Letters
of Agreement and the 1986 Special-Needs Survey when it withdrew from the
proceeding before us.
In addition, the Intervenors have not provided any useful advice to this Board
as to how the issues remanded by ALAB-924 should be resolved. Their response
to our invitation was simply that we must conduct evidentiary hearings.14 Their
reply to Applicants' advice on the issues added argument but not assistance.15
Furthermore, as we discuss below, we believe that the concerns identified by
the Appeal Board with respect to those issues have been resolved on the merits.
Letters of Agreement
With respect to the Letters of Agreement issue, Intervenors seek to relitigate
the entire issue. They provide no analysis of our discussion of that issue in
LBP-89-33. The Board rules that the remanded LOA matter has been resolved
by the discussion in LBP-89-33 (30 NRC at 659-62). We plan nothing further
with respect to that issue.
1986 Special-Needs Survey
As to the 1986 Special-Needs Survey, the Appeal Board found that "there
[were] issues of material fact relating to the survey," the litigation of which
was not properly precluded by application of the Commission's San Onofre
"extraordinary measures" rule.16 ALAB-924, 30 NRC at 347. On remand.

14Rcsponsc of the Muuc:husetts Attorney General and NECNP to Board Order of Ianuary 11. 1990. at 5-6.
l' Intervenon' Reply to the Applicants' Response to Licensing Board Order of Ianuary 11. 1990. February 12.
1990.
16 For • swnmary of the Applicants' 1986 Special-Needs Survey and SAPL's concerns reguding that survey. su
LBP-89-33, 30 NRC at 662-67.
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Intervenors argue that the Appeal Board's conclusion that the presence of
disputed material facts regarding the 1986 survey requires the conduct of an
evidentiary hearing to resolve these disputes. For the reasons set out below,
we believe that SAPL's objections to the Special-Needs Survey were and are
subject to summary disposition based on the record before the Licensing Board
in 1986.
We do not believe that the Appeal Board's characterization of SAPL's 1986
concerns as "material facts" was intended to (nor could it) deprive this Board
of authority to enter an otherwise appropriate order summarily resolving the
dispute on remandP Rather, we read ALAB-924 as concluding that the apparent
existence of disputed material facts regarding the methodology and structure
of the 1986 Special-Needs Survey was not overcome by the "extraordinary
measures" rationale initially advanced by the Licensing Board. This being the
case, even if the issue had not been abandoned, we would not be required to
engage in a meaningless hearing should we conclude that none of the facts SAPL
desired to litigate materially impact on the specific issue before us - whether
the 1986 survey was adequate for planning purposes under the Commission's
emergency planning requirements.
In its 1986 Statement of Material Facts, SAPL asserted that five material facts
remained in dispute regarding the 1986 survey.18 Taken together, these asserted
material facts focused on the survey's methodology (including its frequency,
timing, and dissemination approach) and design.19 We find that none of SAPL's
five identified concerns are, in fact, material to a resolution of SAPL-18 and
SAPL-25 to the extent that those contentions argued that adequate procedures
to identify special-transportation-needs individuals exist.
While cast in terms of specific factual deficiencies, the gravamen of SAPL's
identified material facts on the survey's frequency and dissemination methodology was that an annual, mail survey based on utility customer lists was inadequate as a matter of law. Without assertions of EPZ-specific characteristics
requiring a different outcome, such generic challenges do not present material
facts requiring an evidentiary hearing. While perhaps not the most exact or exhaustive of all possible research techniques, surveys of the type at issue here are
an acceptable and adequate approach under the Commission's emergency pIan-

17 See Public Se",ic. Co. 0/ New Hampshir. (Seabrook Station. Unill 1 and 2). Cll-78-14. 7 NRC 952. 961
n.9 (1978) (on remand, a licensing board hu !he awhorlty to enter any appropriate order in connection wi!h !he
remanded proceeding).
18 See Applicants' Response to Licensing Board Order of Ianuary 11, 1990 (February I, 1990), Attach. A.
19 Su LBP-89-33, 30 NRC at 663.
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ning requirements. See Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-836, 23 NRC 479, 487 (1986).20
Similarly, SAPL's identified concerns as to the structure and wording of the
survey form clearly do not require an evidentiary hearing. In response to almost
identical challenges in Limerick, the Appeal Board itself needed no reference to
the evidentiary record to find the Limerick survey form adequate.
We have examined the survey in question. [Citation omitted]. Although it could have
been designed to be more "attention-grabbing:' it is adequately drafted to elicit the desired
response. That is, a recipient needed to do nothing unless a member of the household has a
transportation or other special problem. H that is the case, one simply checlced the appropriate
boxes and returned the form in the postage paid envelope provided.••• [W]e think this
questionnaire reasonably served the purpose for which it was intended - identification of
those with no transportation available in an emergency.

Limerick, 23 NRC at 488 n.10 (emphasis in original). As did the Appeal Board
in Limerick, we find that the 1986 survey form ''reasonably served the purpose
for which it was intended," and that SAPL identified no disputed fact in 1986
or in response to our invitation for comment that undercuts this conclusion.
Finally, SAPL identified the timing of the survey as a material fact requiring
hearing. In support, it argued that the 1986 survey, conducted initially in
March 1986 (and presumably repeated every March), was inadequate because
it failed to include the transient summer population.21 However, having found
the methodology and design of the survey to be adequate as a matter of law
and accepting SAPL's proposition that the survey should be sent during the
summer months (i.e., the period of the highest potential concentration of specialneeds individuals), no hearing would be necessary on this point even if we had
20 AI an Ispect of its identified flctual deficiencies in the 1986 survey dissemination methodology. SAPL Ilso
asserted that the Applicants' IlUIVcy should have been accompanied by a public announcement prognm. Statement
of Material Facts,ltem 2. As we noted in LBP-89-33, a public llUlouncement program was catducted in catnection
with the 1986 lurvey. 30 NRC It 665 n.ll. We further note that the Appeal Board in Umericl: found I program
similar to that employed by the Applicants here to be an adequate supplement to the potential und ...·inclusiveness
of. mailllUIVey. Umericl:. 23 NRC at 488.
21 On the qucstim of timing, we note that the relative planning value between a summer lurvey and I 'Pring
survey is I close questim. The purpose of any transpolUtim'needs SUl'Vey is twofold: (1) needs Issessment and
(2) resource allocatiro. While I summer survey would likely set the upper limits of the potential transpoIUtion
needs. such infonnltion would be of linlc value in making resource allocation plms since the exaet number. need,
and location of such individuals would vary over time, perhaps weekly. On the other hand. while I spring SUl'Vcy
would likely be of more value in developing reso= allocation plans. it would not, IS SAP!. points out, include
summer transients who might need such special transpOlUtiro Issistance.
In any case, the goal of any summer survey would be to identify I nther unique group of transients: those
who hid special transpoIUtion resources lvailable to reach the EPZ and presumably plan to havc such resources
available to leave the EPZ but who do not have such resources lvailable to them. either persmally or IS part
of Inother populltion group. during their ahort·tcnn ltay in the EPZ. A. we luggested in LBP-89-33. becluse
we deal here with transient lpecia1-transpolUtion·needs individuals who Ire I subset of I subset of the transient
rurnmer population and in the Ibsence of any infonnltim suggesting otherwise, we believe it unlikely that any
Idditional rurnmer special·needs individuals will overwhc1m the transpoIUtion needs presently lvailable under the
NHRERP - 150% of the identified needs based ro the 'Pring lurvey.
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not dismissed SAPL-18 and SAPL-25 as abandoned. In our view, questions
such as these fall squarely within the category of implementation matters that
can properly be left to the NRC Staff. Had it become necessary to resolve
SAPL's "timing" fact, the most we would have required would be for the
Applicants to schedule and conduct their annual special-needs survey during
the summer months of July through August of each year, leaving to the Staff
the responsibility to ensure implementation of such a condition. Because no
valid contention remains to support such a requirement, we impose none here.
Advanced Life Support Patients
We do not dismiss the remanded issue of the effect that the time to prepare
ALS patients for evacuation would have upon evacuation time estimates for
these patients. The issue remanded to the Licensing Board was distinct from
the contentions SAPL litigated. Therefore the issue was not SAPL's to abandon.
As we explain below, partIy because of SAPL's inaccurate characterization of
the issue (purportedly based upon SAPL contentions) in its brief on appeal from
LBP-88-32, a new matter was decided by the Appeal Board. The Commission
in CLI-90-3 expressed its own, new concerns about problems that may attend
the protective action choices for ALS patients. We have, therefore, an issue that
must be resolved regardless of SAPL's withdrawal. We examine the genesis
and development of the remanded issue to explain why we conclude below that
that issue is what the Appeal Board and Commission say it is, nothing more.
Germane to the discussion of the ALS issue are SAPL's original contentions
in this proceeding, SAPL Contentions 8, 8A, and 15 raised issues concerning
special-facility manpower and transportation resources. However, they are inapplicable to the ALS issue as remanded. SAPL Contention 25 states: "provisions for protecting those persons whose mobility may be impaired due to such
factors as institutional or other confinement are patently lacking.''22 However, the
basis for this contention reveals that the contention was concerned with issues
other than evacuation times: the identification of the mobility impaired; letters
of agreement with service providers; and adequate manpower and transportation resources among service providers. SAPL's Second Supplemental Petition
at 30. The Board admitted the contention on those issues.23 SAPL Contention
25 was later revised, readmitted, and limited to the bases provided in another

21 Seacoast Anti·Ponution League" Second Supplemental ~tion for Leave 10 Intervene (with Anachcd Con·
tentions). Febnwy 21,1986, at 29.
23 Memorandum and Order (Rullii'g on Contentions Ind En.abllshing D.te Ind Location (or Hearing), unpublished,
Aprl129, 1986, ,t 100.
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SAPL pleading dated November 26, 1986, infra note 25.2.4 The revised bases
again raised issues other than evacuation times: letters of agreement with host
hospital facilities; discriminatory treatment of patients 55 years and older in the
Exeter Hospital RERP; letters of agreement with ambulance providers; and the
identification of special-needs patients.2.5
SAPL Contention 31 alleged that the Applicants' evacuation time estimate
study "does not deal realistically with the transport of transit dependent persons.''26 However, the basis for the contention failed to specify how the time
estimates were defective. SAPL merely repeated that the time estimates for
special-facility patients were "very unrealistic." SAPL's Fourth Supplemental
Petition at 10. As we discuss below, while this contention could have been the
basis for an attack on the NHRERP's ElE assumptions for special facilities,
nowhere in the evidentiary hearing record do we find SAPL to have mounted
such an attack.
Testimony concerning special-facility advanced life support patients first
came to light during the evidentiary hearings on the NHRERP when SAPL
adduced the "Rebuttal Testimony of Joan Pilot on Seacoast Anti-Pollution
League Contentions No. 25, and Nos. 8 and 8A, and SAPL Redrafted Contention
15." More to the point, Mrs. Pilot's testimony contained the following questions
and answers:
4) What is Ihe purpose of your testimooy?
My testimooy is to address issues related to ambulance transport including numben of people
per ambulance. Ihe need for ambulances for nuning home patients, and Ihe availability of
drivers.
S) In your experience, how many Advanced Life Support (ALS) patients can be transported
per ambulance?

In my opinioo, only ooe ALS patient can be transported per ambulance because of Ihe
complex nature of Ihe care that has to be provided. I need to have a nune accompanying
Ihe patient because during Ihe trip only a nurse can administer medications under a written
physician'S order. ALS patients often have numerous intravenous lines (\he range is from
1-11) and a nune is required to mmitor Ihose. As a practical maner, it can take from 28
minutes to an hour to move Ihe patient from \he hospital bed to Ihe ambulance stretcher.
Additiooally, copies of Ihe patient's medical records can take time to galher togelher, but
Ihey absolutely have to go wilh Ihe patient so Ihat Ihe receiving hospital will know what
kind of care is required.

Pilot Reb., ff. Te. 7670, at 1-2.
2.4 Mcmonndum and Order (Ruling on Contentions -

Revision 2 NHRERP). unpublished. Fc:bruuy 18. 1987, at
S; Mcmormdum and Order (Providing Basis far and Revision to Board', Ruling, on ContentiDIII on Revision 2
ofNHRERP). unpublished, May 18, 1987, at 3~.
2.5 Seacoast Anti.PoIlution League', Contentions on Revision 2 of !he NHRERP. Novanber 26, 1986. at X1·29.
26 Seacoast Anti-Pollution League" Fauth Supplemental Petition for Leave to InIem:ne (May 15. 1986), at 5-6.
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At the end of the NHRERP portion of the evidentiary hearing, SAPL
filed its proposed findings of fact and conclusions of law divided, pursuant
to Board order, into general subject categories. One (Section Rlur), entitled
"Transportation Availability and Support Services (Special Needs)," contained
a direct reference to Mrs. Pilot's statement concerning ALS patients:
Witness Joan Pilot testified that it takes from 28 minutes to one hour to move an advanced
life support patient from a hospital bed to the stretcher in the same room. It is not possible
to prepare in advance to expedite the transport of such patients except to prepare their
paper work. Moving lines, oxygen connections, tubes and the like make moving them a
complicated and time consuming process.Z7

This statement was part of a lengthy proposed finding (SAPL PF 4.1.6) alleging that New Hampshire nursing home patients required ambulance transportation instead of bed bus transportation during an evacuation. As it happened,
Mrs. Pilot's statement is not offered for adoption in the "Conclusions of Pact"
section of SAPL's pleading. Indeed, the only proposed conclusion of fact that
bears any reference to Mrs. Pilot's testimony is SAPL Proposed Finding 4.3.2
which states in part:
Therefore, the Board finds that the allotment of lID ambulances for nursing homes constitutes
a very serious deficiency in the NHRERP such that it cannot possibly be deemed adequate.Z8

Even more telling of the purpose of Mrs. Pilot's testimony is the fact that
SAPL offered a proposed finding (6.1.26) in Section 6 of its pleading (Evacuation Time Estimates) attacking the NHRERP evacuation time assumptions for
ambulatory nursing home patients that were to be evacuated by bus. [d. at 83.
Nowhere in this section did SAPL cite to Mrs. Pilot's testimony or mount a challenge to the evacuation times for nonambulatory hospital patients. There was
no reason for other parties, in their proposed findings, to consider Mrs. Pilot's
testimony in isolation from the issue being litigated - transportation availability
and support services.
In Section 4 of LBP-88-32, devoted to "Transportation Availability and
Support Services," the Board made several findings concerning health care
(special) facilities. Among those findings, one, Finding 4.40, discredited the
testimony of Ms. Maureen Barrows, who had, in the course of her testimony
regarding the adequacy of transportation services, supported her assertions with
a reference to NHRERP assumptions concerning the time it would take to
load ambulatory nursing home patients into evacuation vehicles. The Board
discredited her testimony because she based her attack on NHRERP assumptions
'r1 SAPL', Proposed Findings of Fact.
281d. It SO-51.

Rulings of Law and Conclusions of Flct (May 9, 1988).
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for ambulatory patients, who would not be in bed awaiting transportation, on
the basis of a time test she had conducted using a bed-ridden nonambulatory
patient As the Board stated in its findings:
Intervenon' assumptions concerning evacuation times for each nuning home patient fail to
adequately reflect the evacuation time assumptions of the NHRERP. The plan assumes that
patients are at the loading point when transportation arrives (NHRERP, VoL 6, at 11-12)
[sic], not in their beds awaiting pickup as Intervenon argue. Barrows Oir., ff. Tr. 4405, at
2-3.

LBP-88-32, supra, 28 NRC at 699.29
SAPL filed its Brief on Appeal of LBP-88-32 in which· it characterized the
Board's ruling on Mrs. Barrow's testimony as follows:
The Board also discounts Intervenor testimony as to the time it would take to load hospital
patients onto emergency vehicles. (PID 4.40, p. 66) The Board assumes that patients would
be at the loading point, not in their beds when emergency transportation arrives. Again, the
Board failed to consider the Pilot testimony. Mn. Pilot said that it is not possible to expedite
advanced life support patients except to prepare their paperwork and that it takes from 28
minutes to one hour to move such a patient from bed to stretcher in the same room. Lines,
oxygen connections, tubes and the like make the process complicated and time consuming.
(fr. 7674-76)30

Our Finding 4.40 never addressed evacuation times for nonambulatory hospital patients because that issue was not litigated. The Board had cited only
those NHRERP assumptions concerning ambulatory nursing home patients, and

then not in the context of ETEs.31
SAPL had raised a new issue on appeal. Neither Applicants nor the NRC
Staff challenged this move, leaving the Appeal Board to conclude that that new
issue was not disputed. In that light, the Appeal Board found thac
Intervenon' witness Joan Pilot testified, without apparent contradiction, [that ALS patients
could not be prepared for evacuation] before the arrival of the evacuation vehicle. In
dismissing SAPL's challenge concerning evacuation times for special facilities, however,
the Licensing Board stated that "[t]he plan assumes that patients are at the loading point
when transportation arrives, not in their beds awaiting pickup as Intervenon argue. • . •

29 Mrs. Barrows testified at cross-examination \hat, in an emergency, Rockingham Nursing Home patients would
not be in \heir beds awaiting uansporution, but instead would be placed in mobile lounge chain for movement.

Tr. 4469·70.
30 SAPL', Brlef at Appeal of \he Partial Initial Decisiat on Ihe NlIRERP LBP-88-32 (March 21. 1989). at 41-42.
31 SAPL demonstrated in its filing of May IS. 1986. (SAPL'. rourlh Supplemenlll Petition. supra. at 10) and again
in its filing of November 26, 1986 (SAPL'. Cattcntions, supra, at 14-15) Ihat it was cognizant of Ihe distinction
between Ihe two evacuatiat time assumptions for ambulatory and nonambulatory patients. SAPL even noted in
its basis for Cattcntion 31 !hat ''the time for loading non-ambulatory passengers into ambulances is estimated at
0.67 hours." SAPL', rourlh Supplemental Petition, supra, at 10. SAPL is Iherefore wilhout excuse for confusing
Ihese two issues.
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The Board's statement, however, is inconsistent with the direction given in the individual
emergency plans for New Hampshire EPZ towns that patienu/residents of special facilities
will be assembled tu (not before) the evacuatioo vehicles arrive. If, as these plans suggest,
assembly begins only when the evacuation vehicles arrive, then the preparation time factor
highlighted by Ms. Pilot seemingly has not been considered as part of the present planning
basis for BTEs.

ALAB-924, supra, 30 NRC at 351 (footnotes and citations omitted). The matter
was remanded to this Board with the instruction "to resolve this deficiency."
[d. at 352.
Our own writings on the subject may have contributed to the confusing state of
the record. Mrs. Pilot's testimony cited above, as that testimony was ultimately
interpreted, was beyond the scope of the contention it purported to support. Our
respective Finding 4.40, although accurate, was similarly beyond the scope of
the issue being addressed. Moreover, when we explained the safety significance
of the remanded issue in LBP-89-33, we alluded to evacuation times for special
facilities although that issue had not been litigated by SAPL.32
Consequently there was no indication to the Commission from either board
or, as far as we have observed, from any party that the ALS issue had been
born to a life of its own post hearing. As a result the Commission analyzed
the remanded issue as a portion of a broader ElE issue even though it was not
litigated as such before the Licensing Board and decided by iL33
At the outset of its decision on its immediate effectiveness review, the
Commission explained that its review under 10 C.F.R. § 2.764, "is largely
informal, relying on the existing record and parties' written comments, and it is
without prejudice to later adjudicatory resolution of issues still in controversy,"
CLI-90-3, 31 NRC at 224. Therefore, in a narrow sense, CLI-90-3 contains no
instructions to the NRC adjudicating boards and participating parties on how to
perform under the remand. Nevertheless, accepting the ALS issue as remanded,
the Commission's discussion of the issue provides useful guidance to the proper
identification of matters of concern.34
Accordingly the Board sees the following ALS issues to be resolved. They
include issues set out in ALAB-924, in CLI-90-3, and respective subissues
identified by this Board:
(1) How long does it take to efficiently prepare an ALS patient for
transportation? (2) Would preparation of patients at an early initiating
condition, e.g., declaration of an alert, or at an order to evacuate, be
medically appropriate? (3) How many ALS patients are there in the

32 Memorandum Supp1emenlina LBP·!9·32, IJIprtl. LBP-89-33. 30 NRC at 667.
33 Memorandum and Order, CU·9()'3, 31 NRC at 240-44.
34 We very cud'ully limit the advice cL CU·9()'3 to the i&t1llificatio" ~r illuea to be addressed under the remand.
net to Ihe ruolutio" of any issues IIiIl in CQ1traYeny. Su 10 C.F.R. 12.76400.
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EPZ? Where are the ALS patients? Only at Exeter and Portsmouth
Hospitals? (4) Would uncertainties in the times available to prepare
ALS patients for evacuation produce ETEs that are too inaccurate to be
useful in the selection of protective action options?
Finally, the Board notes Intervenors' argument that ALAB-924 (30 NRC at
352 n.71) requires a finding that the NHRERP is inadequate in the absence of
individualized special-facility planning.35 The cited footnote requires nothing of
that sort. It is simply an observation by the Appeal Board as to a use to be
made of any correction in the estimated preparation time for ALS patients.
Sheltering Issues

Overview
The Appeal Board remanded certain sheltering issues to this Board with the
admonition that, notwithstanding the low probability of employing sheltering
as a protective action for the transient beach population, so long as sheltering
remains an option under the NHRERP, respective implementing measures are
required. ALAB-924, 30 NRC at 368.
At the outset, much of the concern underlying the Appeal Board's remand
and the subsequent events leading to the motions to reopen the record can be
traced to the language of the plan, not its intent. Therefore, we first review
some fundamentals of the NHRERP on sheltering.
When New Hampshire emergency officials speak of "sheltering" as a protective action for the beach population (or elsewhere for that matter), they do not
mean that everyone goes to shelter. Quite the contrary, they mean "shelter-inplace" which, in turn, means that the persons receiving the instruction to shelter
remain where they are if they are already at a sheltered place"':"" house, school,
workplace, wherever. The distinction between persons already at shelter and
persons with access to shelter is blmred The essential point is that there would
be no time or confusion barrier between the persons to be sheltered and their
sheltering.
The case that has driven this litigation, of course, concerns a large number
of transient "day trippers" on the beach in summer without immediate access to
shelter. Those people are not directed to seek shelter when.the order to shelterin-place is implemented. They are directed to evacuate in the cars they came
in. The very few who have no transportation of their own and are not offered
rides, go to indicated public shelters and wait to be evacuated. In our discussion
below, we often refer to "actual sheltering" to distinguish from "sheltering-inplace" in that the latter tenn also means immediate evacuation for many.
35ln1enman' Rqiy to AppI.icanIs' Rerpmse to LIcensing Baud 0nIc.r at JIJIIIU)' II, 1989. supra note IS. It 7.
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When emergency planning officials testified about "sheltering" as the protective action under discussion, they were not always asked to explain the nuances of that option. Therefore, those examining the record. but not initiated
to the plan, might not have understood that the recognized implementation of
the sheltering option is to "shelter-in-place," i.e., almost all summer beach day
trippers evacuate. Also, in reading the NHRERP, one must be aware that the
"shelter-in-place" concept is also designed to provide for the nonbeach portions
of Seabrook EPZ, for all seasons and weather, and other variables. An official
description of the shelter-in-place concept is set out at p. 444, infra.
Essential to any reasoned discussion of the sheltering option is an understanding of the three broad conditions under which sheltering would be considered.
The Licensing Board and the Appeal Board used similar terms, both derived
from Applicants' testimony. The Appeal Board was succinct; sheltering would
be the choice:
if sheltering is the most effective option in achieving maximum dose reduction.
based upon EPA protective action guides of 1 rem whole body dose and 5 rem
thyroid dose;
(2) if there are "physical" impediments to evacuation;
(3) if an evacuation is recommended, while a beachgoer without his or her own means
of transportation is awaiting transportation assistance.133

(I)

133SU Applicants' Direct Testimony No.6, at 19-20; id. App. I, at 7·8. Planning officials
consider "physical" impediments under condition (2) to include rog. mow, hazardous road and
bridge conditions, and highway construction. Tr. 10.721.

ALAB-924, 30 NRC at 363-64.36
It is also useful to review the rare circumstances that must all prevail before
condition (1) would apply:
(1) The release must be nonparticulate (gaseous) and of short duration.
This is most often referred to as a "puff" release.
(2) The release must be predicted to arrive at the beach within a relatively short time period when, because of a large beach population,
the evacuation time would be significantly longer than the exposure
duration. The purpose is to avoid a situation in which a sheltered
population would be exposed or reexposed to radioactive particulates deposited on the ground (groundshine) during their subsequent,
postrelease evacuation.

36 Parenthetically. we note that a commonly cited abbreviated version of condition (I). as exemplilied above,
is racially a nauequ;tur. Maximum dose reductions and EPA protective action guides are different concepts.
However. the meaning lost in shortening the description of condition (1) is not a part of the confusion underlying
the maner before us.
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(3)

There cannot have been an earlier order for beach closing or evacuation.
(4) And most important of all, emergency decisionmakers must believe
in advance with strong confidence that all of the several elements
calling for actual sheltering are and will remain present throughout
the emergency.
We stress the last element because, in an important and undisturbed finding,
the Licensing Board found the testimony of Mr. Keller on this issue to be very
convincing. The uncertainties attendant to a consideration of sheltering are very
great; the potential benefits of sheltering are small. LBP-88-32, 28 NRC at 768,
citing Keller, Tr. 14,24144. See also ALAB-924' 30 NRC at 364,366. As we
note below, under what might be termed a hybrid condition (1-2) (the potential
remains for a later evacuation of the beach area), even "shelter-in-place" would
not be the preferred option, as provided by the October 1988 amendments to
the NHRERP.37
This Board addresses the referred motions and the remanded sheltering
issue together in this general discussion because the motion to reopen cannot
be decided on grounds independent of, or consistent with, essential factual
predicates to ALAB-924.38

Afodons to Reopen Record
As noted above, in their filing of February I, Applicants maintained that
an October 1988 revision to the NHRERP eliminated sheltering for the beach
population (in "ERPA A") as an option under condition (1). Applicants draw this
conclusion from a provision in the NHRERP, Rev. 2, Vol. 4, Appendix F, that
provides, in step IV.BA (General Emergency), a recommendation to evacuate
"ERPA A" subject only to restraints to evacuation. Applicants reasoned that, in
that case, there would be no implementing detail required under condition (I),
and, accordingly, that aspect of the remanded issue would be resolved. Also
according to Applicants, implementing detail under condition (2) could be easily
prescribed by the NRC Staff outside the hearing process.39
On February 6, the Intervenors filed with the Appeal Board a motion to
reopen the record on the NHRERP, "in light of Applicants' February I, 1990
n New HampshUe"

Comments, dfidavits, U{ra note 41.

38 In the immediate effectiveness decision of March I, the Commission WlS appuenlly sensitive to the potential
for confusion on this issue. It provided a mcc:haniJm to correct the =n!: "If changes to the plan are intended.
or if the parties believe that the Licensing Boan!, Appcs1 Boon!, or the Commission misconstrued the intent
of the [NlIRERPJ plan, then appropriate motions should be filed." CU·90-3, 31 NRC at 245 n.39. To focus
the opportunity to ensure an accunte record, the Licensing Boan! believes that it should freely discuss what it
perceives to be misconstructions by the Appeal Board on the intent of the plan. Similarly, we believe that it is
the responsibility of the parties to challenge this Board', findings if corrections arc required.
39 Note 9, supra.
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disclosure of the meaning of the October 1988 plan revision. H40 This is the first
of the two Intervenors' motions referred to us.
Applicants' comments also evoked responses from the State of New Hampshire, whose emergency planning officials disagree with Applicants' reading of
the October 1988 plan amendments with respect to both conditions.41 FEMA
joined the dispute by offering an explanation of the 1988 amendments which
differed from both Applicants' interpretation and Intervenors' characterization of
Applicants' interpretation!2 In essence the State of New Hampshire and FEMA
seem to explain that sheltering, as those entities define the term, was not, as
Applicants then believed, eliminated as a planned option in ERPA A.
Applicants were forewarned that New Hampshire intended to file comments
on the meaning of the October 1988 amendments and, in anticipation, acceded
to the States' interpretation of its own plan. New Hampshire's Comments and
Applicants' acquiescence were filed the same day, February 16, 1990.4]
When Applicants rescinded their earlier interpretation of the effect of the
October 1988 revision to the NHRERP, the entire foundation of Intervenors'
February 6 motion to reopen collapsed. Intervenors failed to withdraw that
motion which we now deem mooted. In any event, on February 28, Intervenors
filed a superseding motion to reopen the record on sheltering issues. This
time the motion was grounded factually on: (1) New Hampshire's comments
on Applicants' m~interpretation, (2) Applicants' retraction, (3) NRC Staff
comments on those circumstances," and (4) FEMA's February 16 Response
to Intervenors' first motion. The February 28 pleading is the second motion
referred to this Board by the Appeal Board's order of March 1.
Turning now to the merits of their motion, the Intervenors' case on the
sheltering issue rests upon the simple proposition that, where once the NHRERP,
under condition (I), provided for actual sheltering of the entire beach population,
that option has now been eliminated except for those already in shelters.
Nevertheless, their argument goes, the Licensing Board and the Appeal Board

4O~cy Motion of the IntavatOlS: (1) 10 Clarlf'y the StalDl tithe Appeal oflBP-S9-33 and (2) 10 Reopen
the Record at the NHRERP U 10 the Need for SbeheriDa in Catain Cin:umllaDCa. Februuy 6, 1990.
41 Stale tlNew HampchUe'. Ccmmezu RepnlinaApplianta' Rapcme 10 Lictmin& Boud OrdcrtlllD1W)' II,
1990. Februuy 16, 1990. auacbina afliclaYils of Oe<qe L. Ivezsm, Director, 0fIice of Emaaaq Plannina. and
Dr. WillWn Wallace, Direc:tar, Division of Public HIIIlIh Services, DepuIment of HIIIlIh and Human SczW:a.
42 ResponICI tI the Federal Emergency Managcmonl Apq 10 ~ Motion tithe Intcrvemn 10 Reopen
the Record U 10 the Need for Shellerin& in Catain Cin:umIIanca, Fcbruuy 16, 199D.
4l Applianta' Respome 10 Emezaency Motion c41ntcrvemn: (I) 10 Carlfy the StalWl of the Appeal tllBp·
S9-33 And (2) 10 Reopen the Record OIl the NHRERP U 10 the Need for SbdIcrinI in Catain CimJ!ftllaeca,
Fcbruuy 16, 1990 (Iiled with the Appeal Boud), AlIo OIl Fcbmuy 16, AppW:ant. Iiled -Applicants' Advice
10 Lictmin& Boud Rc Euoncous StatcmcrllS in Applianta' Respome 10 UamirJa Boud Order of IID1W)' II,
199D... NRC Staff'. Raponse 10 "EmeramcY Motion of the Intcrvemn: (I) 10 Carlfy the StalWl tithe Appeal of
lBP-S9-33 ADd (2) 10 Reopen the Record at the NHRERP U 10 theNF for SbeheriDa in Catain Cramutanca,Fcbruuy 23, 1990.
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had approved a plan where actual sheltering of the entire beach population was
always the protective action under condition (1). Second Motion at 2.45
Moreover. according to Intervenors. FEMA approved a plan where sheltering
would never be ordered under condition (1). again except for those already in
shelter. Therefore. according to Intervenors. there is a fundamental discrepancy
between the NHRERP. as reviewed by the Boards and the plan perceived
and approved by FEMA. Consequently the requisite FEMA finding under 10
C.F.R. § 50.47(a)(2) is lacking. Id.
Intervenors' factual case rests upon the Applicants' disavowal of their earlier
construction of the October 1988 amendments and the responses by the State
of New Hampshire. FEMA. and the NRC Staff to the first motion to reopen.
Intervenors also quote testimony from the NHRERP hearing. Second Motion at
3-4.

Standards for Reopening the Record
In recent months this Board has frequently addressed the standards for
reopening a closed record in NRC proceedings. The parties are thoroughly
familiar with these standards.46 Motions to reopen a record are governed by 10
C.F.R. § 2.734.41

45 Inlc1Vcnors

lUte that the tclieC lought by the motion is based upon perceived changes relating to condition
(1). Second Motion at 2. The general theme of the motion malcl to condition (1). However. in a few instances
Inlc1Vcnors allude to perceived changes relating to eondition (2). E.,., id. at 10, 12. The ultimate tclieC sought,
summary judgment, would somehow apply to both conditions, (1) and (2). Id. at IS. This is a product of careless
dnftsmanship. Condition (2) ICCmS to be thrown into the discussion as an aftcnhought without any anslysis. We
limit our consideration of the motion to condition (1).
46 E.,., Memorandum and Order Denying Intervenors' Motion to Admit Low-Power Testing Contentions or to
Reopen the Record. LBP-89-28, 30 NRC 271, 283 (1989).
41 As pertinent:
(a) A motion to teOpen I closed =rei to consider Idditional evidence will not be granted unless the
following criteria arc satisfied:
(1) The motion must be timely, except that an exceptionally grave issue may be considCIed in the
discretion of the presiding om=- even if untimely presented.
(2) The motion must address I significant safely or envirmmenta! issue.
(3) The motion must demonstrate that I materially diff=nt result would be or would have been likely
had the newly proffered evidence been considered initislly.
(b) The motion must be lecompanied by one or more affidavits which set forth the factual Ind/or
technical bases for the movant'l claim that the criteria of pangraph (I) of this lection have been satisfied.
Affidavits must be given by competent individuals with knowledge of the flcts alleged, or by experts in the
disciplines Ippropriate to the issues niscd. Evidence contained in affidavits must meet the admissibility
standards set forth in § 2.743(c). Each of the criteria must be scpantcly Iddressed, with I specific
explanstion of why it has been met. Where multiple allegations Ire involved, the movant must idcnti!y
with particularity each issue it leekS to litigate Ind 'PcciIy the factual and/or technical bases which it
believes suppolt the claim that this issue meets the criteria in pangraph (I) of this lection•

• • ••

(d) A motion to reopen which rclalcl to I contention not previously in controversy among the parties
must Ilso satisfy the requirements for nontimely contentions in § 2.7l4(a)(1)(i) through (v).
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We begin the analysis of the present motion mindful of the now familiar
guidance of ALAB-915, 29 NRC 427,432 (1989). The Appeal Board stated:
[11he Commission expects its adjudicatory Boards to enforce section 2.734 requirements
rigorously - i.e., to reject out·of-hand reopening motions that do not meet those requirements
within their four corners.•••

Also, the accompanying affidavits and supporting material must be tantamount to evidence, and in excess of the basis and specificity requirements of 10
C.F.R. § 2.714(b). Long Island Lighting Co. (Shoreham Nuclear Power Station,
Unit I), CLI-89-1, 29 NRC 89, 93-94 (1989).

Timeliness
As noted at the outset, New Hampshire employs the "shelter-in-place"
concept Revision 2 of the NHRERP was served upon the Board and parties
sometime prior to the beginning of the evidentiary hearings in October 1987.
At least as early as August 1986, Revision 2 described "shelter-in-place" almost
exactly as the Board and parties have come to understand that concept during
and after the NHRERP hearings. NHRERP, Vol. 1,2.6-6, Rev. 2, August 1986.
The 1986 version of the "shelter-in-place" concept has not significantly changed
with respect to the 98% of the beach transients with their own transportation the population at issue in the motion.
On February II, 1988, Richard Strome, then Director of the New Hampshire
Office of Emergency Management, responded to FEMA's concerns about New
Hampshire's rationale for the use, or nonuse, of the sheltering option for the
beach population. He explained in detail, once again, how the "shelter-in-place"
concept would be implemented:
New Hampshire employs the "Shelter·in·P1ace" concept. This provides for sheltering at
the location in which the sheltering instruction is received. Those at home are to shelter
at home; those at work or school are to be sheltered in the workplace or school building.
Transients located indoors or in private homes will be asked to shelter at the locations they
are visiting if this is feasible. Transients without access to an indoor location will be advised
to evacuate as quickly as possible in their own vehicles (i.e .• the vehicles in which they
arrived). Departing transients will be advised to close the windows of their vehicles and use
recirculating air unul they have cleared the area subject to radiation. If necessary. transients
without transportation may seek directions to a nearby public building from local emergency
workers. (NHRERP VoL 1. p. 2.6-6.)

Mr. Strome also offered a thorough, well-reasoned, and convincing rationale
for the "shelter-in-place" concept. In particular:
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Implicit in adopting this position are three key facton. Fint, the State wanted a sheltering
concept that was IDlcomplicated and manageable. The shelter·in-place concept meets this
criterion. Second, the State wanted a sheltering concept that it could rely upon to be
implemented quickly. The shelter-in.place concept meets this criterion; a sheltering concept
that requires the movement of people to a remote shelter location may not Third, the State
feels that if a release of radiation warranted movement of the public, they are much more
likely to be afforded meaningful dose reductions by moving out of the EPZ than by moving
to a shelter within the EPZ. This is the case since the memben of the public would be, in
effect, "evacuating" to a shelter. This action would require forming family groups or social
lDliu prior to moving, deciding whether to seek shelter or evacuate spontaneously, choosing
a mode of transportation (i.e., walk or ride), seeking a destination (i.e., home or shelter), and
undertaking the physical movement furthermore, since sheltering is a temporary protective
action, those that sought public shelter would be faced with the prospect of assuming some
dose while seeking shelter, more while sheltering, and even more during a subsequent
evacuation. Such considerations dissuade the state from considering the movement of large
numben of people to public shelten as a primary protective action for beach transients,
given that evacuation is seen as providing dose savings in nearly all accident scenarios.
This position does not preclude the State from considering and selecting sheltering as a
protective action for the beach population. Nevertheless, evacuation is a much more likely
protective action decision during the summer months when some beach transients cannot
shelter in place, but must leave or move to public shelten.

Applicants' Direct Testimony No.6, ff. 'fro 10,020, Appendix I, at 4-5,
Therefore, even prior to February 1988, Intervenors had already long been
informed that New Hampshire's "shelter-in-place" concept contemplated evacuating, not actually sheltering, beach transients with transportation but without immediate access to shelters.· Upon being served with New Hampshire's
February 1988 response to FEMA, Intervenors were reminded of that fact and
were provided with a detailed rationale.
The concept was explained again in Applicants' Direct Testimony No.6,
April 27, 1988, ff. 'fro 10,200, at 18-21 (received in evidence May 2, 1988)
and in the Appendix thereto, from which we cited above. If that were not
enough, the Licensing Board restated the concept, and approved it in Finding
8.35, LBP-88-32, 28 NRC at 758, where an entire section was dedicated to the
"Shelter-in-Place" concept employed by the State.
Curiously, Intervenors skip our Finding 8.35, pmporting to believe that our
decision on the matter began in the next Finding, 8.36. Second Motion at
8. In fact, Intervenors' pleading is devoid of any analysis of the "shelter-inplace" option despite the controlling importance of that concept.48 Applicants
and Staff have pointed to other instances when the concept was made known to

48 lntcrvenors also state that the Licensing Board ruled and imposed cmditims that the NlIRERP would provide
for sheltering the entiIe beach populatim. They cite to our FllIdings 8.14. 8.20. and 10.4(b) fran LBp·88·32 for
that proposition. Sccmd Motim at 2. Their statement simply is not true.
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Intervenors, but the point has been made - Intervenors have known about the
shelter-in-place concept and the rationale for it for at least 2 years.
Intervenors depend upon a few instances where witnesses may not have
used the term "sheltering" carefully or completely enough. Tr. 10,068-69
(Callendrello); Tr. 10,421 (Bonds, Strome); Tr. 14,219-21. 14,252 (Cumming);
Tr. 13,184 (McLoughlin).49 Indeed, the Bonds testimony cited by Intervenors
demonstrates that "shelter-in-place" is a term of art, well understood by the
experts and the parties, but possibly confusing out of context Second Motion
at 6, citing Tr. 10,734-35 (Bonds).
The Board concludes that the Intervenors have had early, frequent, detailed,
and accurate information that the NHRERP would employ the "shelter-in-place"
concept Their failure to deal with that fact convinces the Board that the motion
was not submitted in good faith. They knew that the motion was not well
grounded in fact That reason alone is sufficient grounds for denying the motion.
The motion is not timely; it is very late. Therefore, we may not consider
the motion unless it raises an extremely grave issue. It does not. Again, the
motion fails on that account alone. However, as has become the practice in NRC
proceedings, we address some of the other criteria under 10 C.F.R. § 2.734 even
though further discussion is unnecessary to the disposition of the motion.

Safety Significance
After a thorough evaluation of the poor protection afforded by sheltering
at the Seabrook beach area, the Appeal Board affirmed the Licensing Board's
findings concerning the "efficacy of the NHRERP planning basis for limited
sheltering." ALAB-924, 30 NRC at 367. Intervenors lost on the safety issue
before us and before the Appeal Board. The matter was returned to us on the
technical basis that implementing detail for sheltering is required notwithstanding
the low probability of its choice as a protective action so long as it remains a
part of the NHRERP./d. at 368-69. No safety issue is presented by the motion.

Other Elements of 10 C.F.R. § 2.734
Intervenors have not demonstrated that a materially different result would
have been likely had the proffered evidence been considered initially. They

49 In a

poruon of the record cited by Intcrvmom. Dr. David Mcloughlin. FEMA Deputy Associate Director
for Stale and Loc:al Programs and Support, occmed to testify at one point that the .CH:llled 98'1. transient be.clt
population wou1d be sheltered even under condition (1). Tr. 13,184. But an cuminaticn of the tranlcript following
Intc:vcnors' citation demcnstrltcs that he wu uncertain about the premise of the questioning. Tr. 13,185·91. In
any event, the Wuhington-bued FEMA panel testified u in dis<:oYcry about the evolution of FEMA'. poaition in
sheltering and were apecifically not cxpccted to be prepared to defend
IUbstantiVC poaition on the mcritl.
E.,., Tr. 13,188. Su aUo LBP-88-32,<U NRC at 714.

reMA '.
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haven't demonstrated that the previous result was incorrect Their motion. once
again. has no supporting affidavit and that defect alone would be fatal to the
motion.
With respect to the five factors to be considered for nontimely issues under
10 C.F.R. § 2.714(a)(1)(i) through (v). Intervenors obviously cannot prevail. The
reasons for our finding that the issue was not timely raised. also foreclose any
finding of good cause for late filing. We need not address all of the factors for
weighing a nontimely contention. because the motion' fails on other. multiple
grounds.
But one more element deserves to be mentioned: Under factor (iii). to what
extent would the Intervenors' participation in a reopened proceeding reasonably
be expected to assist in the development of a sound record? The Commonwealth
of Massachusetts would seek to explain to the State of New Hampshire how
that neighbor should define and implement its plans for sheltering while the
Commonwealth refuses to plan for any such protection for its own citizens. That
bodes ill for any constructive help from the Massachusetts Attorney General.
SAPL would not assist in developing a sound record on the issue because the
issue does not present a license-blocking opportunity. That leaves NECNP
alone among the moving Intervenors. but the motion does not explain how the
Coalition would make any contribution to the record. Accordingly. we find that
factor (iii) should also weigh against reopening the record
The aspects of the motion seeking summary disposition and revocation of
the license are frivolous.
Intervenors' motion to reopen the record is denied.

Remanded Sheltering Issues

Background
The Appeal Board remanded the sheltering issues to this Board with the
direction that implementing measures for sheltering the general beach population
are required. 30 NRC at 368. Within that general direction the remand order
provides several specifics:
(1) The remand covers both conditions (1) and (2). E.g .• ALAB-924. 30
NRC at 368. 370. 373.
(2) The same implementing procedures must be taken for the entire
beach population under conditions (1) and (2) as for the population
without transportation. condition (3). /d. at 272-73. The Appeal
Board noted that, if an evacuation is recommended. the transient
beach population without transportation will be directed to identified
public shelter derived from the Stone and Webster Survey. /d. at
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368.50 Therefore the general transient beach population must also have
identified shelters if sheltering is recommended.'!
Planning officials must designate in the NHRERP which shelters
on the Stone and Webster list are suitable and available to shelter
the general transient beach population. [d. at 372.'2 There can
be no doubt the Appeal Board meant that specific shelters must
be identified, building by building, for the general transient beach
population. ALAB-924 correctly cites section 11.1.10 of NUREG0654 as requiring maps showing shelter areas. In addition, according
to the Appeal Board, such map preparation "requires efforts to
identify and to designate available, suitable shelter." ALAB-924, 30
NRC at 372.'3
(4) When the potential shelters have been identified and designated, the
Licensing Board and the Appeal Board will address any intervenor
concerns relative to the "adequacy" (which we infer means "suitability") of that shelter. [d. at 373.
(5) In addition to a specific awareness of the extent of sheltering that
is available, the NHRERP must also contain "an understanding of
how the sheltering would be accomplished." [d. at 371. In particular
there must be a means for notifying all segments of the transient

(3)

50 The Appeal Board cited Applicants' Direct Testimony No. 6, ff. Tr. 10,020, at 21. An appropriate EnS message
will instruct persons on the beach without transportstion to go to public shelten to await as.sistance in the event
evacuaM" of the beach is recommended. These shelten will be selected fran a pool of such shelters identified
in the Stone and Webster survey. ld.
'!In this Board', Memorandum Supplementing LBP·89·32, we explained thlt the sheltering needs fot those under
condition (3) differ from the needs of those with transportstion. Under condition (3) those without transportation
must go to identified public shelten so that they can be sheltered on a bus route while wliting to be evacUJlud by
bus. The general transient beach population, those with transportstion, will evacuate in their own vehicles. They
do not need shelter and need not wait almg bus routes. ALAB·924, 30 NRC at 672. There is no logicil nexus
between the principal purpose of going to public shelter under condition 3 and the purpose fot actual sheltering
under any other condition. Aceotdingly, unless directed to the contrary, we implement AUB·924 to require
only thlt the 93% transient population with transportstion must have identified and adeqUlte sheltering available
to them if actual sheltering remlins an option fot that group in the NURERP. Since this interpretation does not
comport with the mnand order, it is referred to the Appeal Board.
'2 New Hampshire emergency planners have not, and do not intend to incorporate the Stone and Webster survey
into the NURERP or rely upon it IS a planning basis fot sheltering the total beach population, IS the Appeal
Board specifically acknowledged. 1d. It 368. Apparently fully cognizant of the significance of the survey in the
remanded is.sue, the State of New Hampshire reaflinned its position with respect to that survey in its comments.
'3 In the immediate effectiveness review the Commission agreed with the Appeal Board that, so long IS sheltering
remains a potential. though unlikely, option fot the beach population, the "NHRERP should cmtain directims IS
to how this choice is to be practicably carried out." However, the Commissim seems to differ with the Appeal
Board m the latter's requirement that NHRERP identify specific available and suitable shelter. According to the
Commission:
Such directions should include identificltion of the location of sufficient available shelter together with
the means to notify the beach population IS to where this shelter is located.
Cll·90-3, 31 NRC at 248. Indeed the Commission envisioned thlt, given the Stone and Webster survey,
incorporating implementing detail into the NIIRERP would not be difficult or time-consuming. ld. Thus it
seems that the Commission would not extend the guidance of NUREG-0654, OJ.lO, which requires only maps
showing shelter areas. But see id. at 248 n.4S.
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and resident population. [d. at 372, citing NUREG-0654, Criterion

IIJ.IO.a, c.
In sum, we understand the Appeal Board to direct that sufficient adequate
(i.e., suitable) shelters must be identified and designated as to location. In
addition, but in an unspecified manner, implementation must include the means
to notify and to move the general transient beach population to those shelters.
[d. at 371-72.

Discussion
ALAB-924 is express in many of its terms. We are not invited to explain
our respective sheltering findings in LBP-88-32, or to resolve that issue within
our discretion as was the case with the other remanded issues. The Appeal
Board has told us in inflexible terms most of what we must do with respect to
implementing a sheltering option, and we now continue our efforts to do them.
The only discretion permitted by the remand is that this Board and parties may
fashion the method of notifying the general transient beach population how to
get to the designated suitable shelters and ensure that they get there.
In the preceding section we explained that New Hampshire's "shelter-inplace" concept under condition (I) provides for the immediate evacuation of the
general transient beach population with transportation. Therefore, the directive
in ALAB-924 to identify suitable shelter for that group under condition (I)
would be without purpose. Implementing detail would be inconsistent with the
intent of the NHRERP. Since this finding is not in accord with ALAB-924, we
refer the finding to the Appeal Board.
However, since ALAB-924 also covers sheltering under condition (2) (physical impediments to evacuation), sheltering for the same population remains in
issue. Presumably sheltering must be designated, and examined for suitability
for use under condition (2). Also there must be implementing detail respecting
the notification and transfer of the beach population not already at shelters.
The coincidence of a large transient beach population with physical impediments to evacuation - "fog, snow, hazardous road and bridge conditions [or]
highway construction" - is difficult for this Board to envision. Possibly weather
conditions could have attracted large numbers of day trippers to the beach and,
without sufficient warning, changed so severely as to preclude evacuation at that
moment But so long as the potential remains for a later evacuation, the State
of New Hampshire states that it will not even recommend shelter-in-place.
Nor can this Board envision the type of road construction or hazardous road
or bridge condition that would have provided access to the beaches by a large
day-tripper population but would soon thereafter create a physical impediment
to prompt evacuation. Again, if the road conditions afford the potential for later
evacuation, sheltering will not be recommended.
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Assuming, as we must, that ALAB-924 nevertheless requires sheltering under
condition (2), we could not draw from the record or from our own concepts
how sheltering could be implemented in a practical manner and consistent with
ALAB-924. We sought the advice of the parties in our January 11 memorandum.
Applicants responded with what we thought to be the only practical solution:
"Broadcast an EBS message instructing members of the general beach population to proceed immediately to the nearest available fully-enclosed building
and remain there." Applicants believed that such advice was consistent with
the NHRERP "shelter-in-place" approach, and (incorrectly) believed that State
would agree to such a change in the NHRERP.54
The State of New Hampshire rejected Applicants' suggestion. Instead the
State steadfastly, but cryptically insisted that the "referenced changes will direct
emergency response officials to broadcast an EBS message instructing members
of the general beach population to shelter-in-place" (emphasis in original)."
While it seems that New Hampshire had committed to making some new
change in the NHRERP, it is not clear exactly what that change is. It has not
redefined "shelter-in-place." Apparently, then, even during an impediment to
evacuation (condition (2», beach transients without immediate access to shelter
and with transportation will be ordered to evacuate. This and other questions
need further resolution, as we discuss below.
FEMA did not respond to the Licensing Board's invitation to advise us with
respect to our duties under ALAB-924. Rather, it advised the Appeal Board
about the "shelter-in-place" concept FEMA also explained to the Appeal Board
that, other than the "shelter-in-place" concept, there never was any provision in
the NHRERP for sheltering any segment of the population. And under the
"shelter-in-place" option, the transient beach population with transportation are
not instructed to find a nearby building for shelter. Moreover, according to
FEMA, the NHRERP places no reliance on the Stone and Webster survey.~
Of course the Appeal Board already knew and noted that the State did not
intend to incorporate the Stone and Webster survey into the NHRERP. FEMA
offered no advice to this Board about how to comply with ALAB-924, other
than to suggest that the matter has no safety significance in the context of the
Intervenors' motion to reopen the record.57
54 App1ic:ants' Response at 11 n.36.
"New Hampshire', Commcnts, mpra note 41, at 11.
~FEMA Response. Febnwy 16, 1990, mpra note 42, at S.
57 Opposition of lite Federal Emergency Management Agency to Emergency Motion of !he Intervenors to Reopen
lite Record, for Summuy Disposition u to lite Need fot Sheltcrlng in Certain CUcumstances and for Uccnsc
Revocation, March 28, 1990. FEMA '. t=timony lItat lite Ihcltcrlng option needs implementing detail wu an
important consideration underlying lite remanded issue. FEMA explains lhat !he implementing detail it ~
related to transicnts wilhout transportation, i.e., designation of public Ihcltcr and appropriate EBS message. In
lItat context, FEMA has found lite NHRERP to be fully adequate wilb n:gud to implementing detail - and lhat
is ItiI1 ita position. FEMA ~ Febnwy 16, 1990, mpra note 42, at 4-S.
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On February I, the NRC Staff responded to the Licensing Board's invitation
with the advice that the Board should await possible Commission guidance on
how to proceed on the remanded issues. The Staff believes that the Appeal
Board had misapplied the NRC standards in passing on the sheltering (and other
issues) remanded in ALAB-924. But in any event, according to the NRC Staff,
the sheltering issues can be left for "Staff and/or FEMA verification."sa
The Staff's advice is not helpful. The Commission has not provided
adjudicative guidance concerning our responsibilities under ALAB-924, nor
may this Board ignore ALAB-924 in the expectation that the Commission will
intercede. ALAB-924, by its terms, requires specific action, including providing
an opportunity for Intervenors to present their concerns about the adequacy of
the sheltering. ALAB-924 does not permit a delegation to the Staff or to FEMA.
The Staff did not provide any advice as to how to carry out the specific directives
of ALAB-924.
In reply to Applicants' Response to our order of January 11, Intervenors
argue simply that ALAB-924 must be obeyed, including implementation under
condition (2), but they give no hint as to how we may flesh out the plan with
details of moving the affected population into the sheltering.59 We recognize,
however, that Intervenors have no obligation to do more than assert whatever
rights ALAB-924 granted them.
In sum, the Board has received little or no encouragement from Applicants,
FEMA, or the NRC Staff on how to proceed to comply with the Appeal Board's
specific directives.
The State of New Hampshire, in fact, seems to discourage any attempt to
force additional implementing detail into the NHRERP. Its comments portend an
outright refusal to comply with the directives of ALAB-924 - bu't perhaps not.
Some portions of the States' comments are quite clear. Others, however, are
enigmatic as exemplified by analyzing and comparing" 5 and 6 of identical
portions of the respective affidavits of the Emergency Management Director,
Mr. IversOll, and the Public Health Director, Dr. Wallace:
4. Where implemcntatim of protective action is deemed appropriate (i.e. - a prognosis
of decreasing ability to mitigate the emergency at the plant) evacuation i. preferred and
generally will be the selected protective action option. Su NHRERP Rev. 3,2/90, Vol I,
p. 2.6-11.
S. The October 1988 amendments to the NHRERP cmfirmed the procedures underlying
this protective action option by eliminating a shelter.in-place reccmmendstion for ERPA·A
whenever the potential remain. for a later evacuation of the beach area.
6. The planned protective action for ERPA·A in the event of declaratioo of a General
Emergency is evaaJltion. However, the option of recommending shelter.in-place for ERPA-

saNRe StaffJ1ulber Response to Jarmuy 11 Board Order, Febnwy 1,1990, at 2 0.5.
59ln!enaton' Reply, February 12, 1990,zuprtl DOle IS, at 7-10.
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A was not precluded by the amendments to the NHRERP in October 1988 or in any
subsequent amendments or revisions. The shelter-in-place option remains for the socalled "puff release" scenario, and may also be exercised when physical impediments make
evacuation impossible.
7. The shelter-in-place option is affirmed by the provisions of the NHRERP which: (a)
permit consideration of a reeommendation of she1ter-in-place of ERPA-A in the event of a
release of radioactive material at the Site Area Emergency (NHRERP Rev. 3, Vol. 8, Sec. 7,
p. 6.1-7); and (b) allow for recommending shelter-in-place of ERPAs other than ERPA-A at
the General Emergency (NHRERP Rev. 3, Vol. 8, p. 6.1-8).

We cannot identify any expressed circumstance where New Hampshire
decisionmakers would actually send the general transient beach population with
transportation to shelter. But neither can we rule out that action. Under condition
(2) (impediments to evacuation) the "shelter-in-place" option "may" also be
exercised, as noted in ~ 6 of the affidavits. And, as already noted, "shelterin-place" will not be recommended in the beach area whenever the potential
remains foi a later evacuation. '5. Each of these statements invites questions.
In distinct contrast to the clear full language of New Hampshire's February
1988 comments to FEMA, the State's recent statements seem designed especially
to avoid saying too much. We sense that the State sees itself in a difficult
situation.
In cooperation with Applicants and FEMA, the State has been competent,
unstinting, and highly successful in its efforts to provide to its citizens the best
possible radiological emergency planning. At the same time the State has had
to keep one eye on the Seabrook litigation. The State remained silent following
ALAB-924 although it is now apparent that it disagrees with much of the Appeal
Board's approach. It was not until the State saw the need to disavow Applicants'
conception of the sheltering provisions of the NHRERP that it stepped back
into the proceeding. It has stated over and over that evacuation is the preferred
protective action in nearly all circumstances.
If, in fact, actual sheltering of the general transient beach population would
never be the protective action, the issue remanded by ALAB-924 is resolved no implementing detail for sheltering is needed. But, the State faces a dilemma.
Should the NHRERP state in so many words that actual sheltering must never,
never be the protective choice for the general transient beach population? Should
not the State, governed by humans who recognize their own fallibility, allow
for an unforeseen event where sheltering that population just might avoid doses.
Should not informed human intervention into the provisions of the NHRERP be
available as an ad hoc protective response? Operators of a nuclear power plant
would not categorically be prevented from applying trained judgment ad hoc
when faced with a transient beyond plant operating procedures and experience.
But if the State were to expressly reserve the potential benefits of an ad
hoc sheltering choice, would FEMA and NRC regulators require implementing
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detail? And how would the planner detail how to implement sheltering for the
unforeseeable event?
In any event, the close examination of the record following the remand
has revealed that actual sheltering of the general transient beach population
with transportation would be a far more rare event than the already rare
event contemplated by the Appeal Board. Actual sheltering would not be the
option under condition (I). We cannot identify NHRERP provisions for actual
sheltering under condition (2), or under a hybrid condition.
Despite the Appeal Board's requirement for sheltering detail notwithstanding
its low probability, we do not read ALAB-924 as mandating emergency preplanning for all possible emergency responses divorced from any consideration
of the probabilities underlying the particular event or series of events leading up
to that response. As noted, the Appeal Board's rejection appears to be based
on a belief that sheltering for the beach population, while very improbable, is a
far more likely response than, in fact, it is under the NHRERP. Moreover, the
Commission has already held that emergency planners need not specifically consider the complicating effects of some possible but low-probability events. See
Pacific Gas and Electric Co. (Diablo canyon Nuclear Power Plant, Units 1 and
2), CLI-84-12, 20 NRC 249 (1984) (While emergency planning should consider
frequently occurring natural phenomena, earthquakes of sufficient size to disrupt
emergency response at facility are so infrequent that specific consideration is not
warranted). In our view, all of the physical impediments underlying condition
(2) will operate to severely restrict the size of the day-tripper beach population to be evacuated or sheltered, and some (e.g., a massive, fast-developing
summer snowstorm; sudden road or bridge collapse; area-wide impenetrable
mid-afternoon summer fog) approach the edge of reasonable possibility necessitating specific consideration by emergency planners.
The Licensing Board would welcome further guidance from the Appeal
BoardfIJ in the following areas:
(1) If the Appeal Board agrees with our view that actual sheltering of
the general beach population is a vanishingly improbable protective
action choice under the NHRERP, must we continue to press the State
of New Hampshire either to renounce that choice or to amend the
NHRERP to include implementing detail for some type of sheltering.
(2) Assuming, contrary to its expressed views, that the State would accept
into the NHRERP the specific designation of sufficient and suitable
sheltering from the Stone and Webster survey, the problem remains
as how to use that information for an estimated 50,000 day trippers

fIJ Cf. Vennont Yankee Nuclear Power Corporation (Vennont Ylrikee Nuclear Power Station), Appeal Board
Request for CarifiCltion from the Commission, April 17, 1990 (unpublished).
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at the beaches.en None of the potential participants have provided any
advice. This Board cannot envision how that aspect of the remand
could be implemented. If the Appeal Board has an approach in mind,
it would be helpful if it would share its ideas.
(3) At minimum, ALAB-924 has served to reveal confusion between
the State and the Licensees. The Licensees' disavowal of its earlier
construction of the October 1988 amendments seemed to be more
of a half-hearted deference to the State rather than a true recanting.
While it has become even more clear that there is no significant
safety issue respecting the general transient beach population, there is
still undesirable and unnecessary uncertainty about some finer details.
Alternatively, then, the Appeal Board might consider supplementing
ALAB-924 by providing greater discretion to the Licensing Board to
resolve any remaining uncertainties.
(4) We refer to the Appeal Board our finding above that the NHRERP
does not provide for actual sheltering of the general beach population
with transportation under condition (1), and that, with respect to that
condition, no implementing detail for actual sheltering is required.
We also refer our ruling that the sheltering requirements for beach
transients without transportation differ from the general transient
beach population, note 51, supra.
CONCLUSION
Pending further guidance from the Appeal Board this Board will proceed
without delay to comply with the provisions of the remand order with respect
to condition (2).
The order dismissing SAPL from the remanded proceeding is appealable.
The disposition of the Letters of Agreement and 1986 Special-Needs Survey
as explained above, terminates our consideration of those issues.
Applicants have confirmed that the NHRERP provides for "the transportation
needs of special facilities based upon maximum facility capacity. • • in the case
of Webster facility in Rye New Hampshire, and the Exeter Healthcare facility
in Exeter, New Hampshire.6l

61 AUB-924. 30 NRC at 361 (eaimate far Iho pelt ,wuDcuime weekmd days).
III AIAB-924 ctiRded 1hiI Bead to tab appropriate . . to _1IIat Ihe ftCCftIICCId tnnrpartatiaa needs are
IUd. 30 NRC at 374. We cIirectcd!be AppIicmta to _1IIat.!apOCIiYe cammiImed made in AppIianIs'

IeItimaay bad bcaI baIcnd.. 1JJP-B9-33. 30 NRC at 6S1 n.l. \AppIkmIs IqXldOd their c:cmplimce in their
respaase to Ihe Bead'. onJtr of IU11JU111. 1990. Su Rapcae at lZ-13.
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In a forthcoming order the parties or their counsel will be directed to attend a
prehearing conference to provide for the further resolution of the issues regarding
Advanced Life Support Patients and Sheltering the Beach Population.
THE ATOMIC SAFETY AND
LICENSING BOARD
Richard F. Cole
ADMINIS1RATIVE JUDGE
Kenneth A. McCollom
ADMINIS1RATIVE JUDGE
Ivan W. Smith, Chairman
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
May 3,1990
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In the Matter of

BALTIMORE GAS AND
ELECTRIC COMPANY
(Calvert Cliffs Independent
Spent Fuel Storage Installation)

May 15, 1990

The Licensing Board terminates a proceeding in which, prior to the issuance
ofaNotice of Hearing, the only petitioner seeking a hearing elected to withdraw.

MEMORANDUM AND ORDER
(Termination of Proceeding)
On March 8, 1990, the State of Maryland, acting by and through its
Power Plant and Environmental Review Division of the Department of Natural
Resources (hereinafter, Maryland), filed a timely petition for leave to intervene
in this proceeding, which involves an application for a materials license that
would authorize Baltimore Gas and Electric Company (Applicant) to possess
spent fuel and other radioactive materials associated with spent fuel storage
in an independent spent fuel storage installation (ISFSI). By Memorandum and
Order dated April 4, 1990 (unpublished), we ruled that Maryland had established
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its standing to intervene, and we set schedules for the filing of contentions (the
date for which was extended several times, the most recent being to May 14,
1990, to accommodate settlement negotiations).
On May 11, 1990, Maryland filed a Notice of Withdrawal which stated
that agreement had been reached following discussions between Maryland, the
Applicant. and the NRC Staff, providing the forum for resolving issues identified
to date and for proper consideration of issues that might be identified in the
future. This notice was transmitted to us by the Applicant by letter dated May
II, 1990.
No petitioner other than Maryland has sought intervention in this proceeding.
Under those circumstances, given Maryland's withdrawal, the proceeding must
be, and hereby is, terminated.
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland
May 15, 1990
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. James H. Carpenter
Dr. Richard F. Cole

Docket No. 15000033-SC/ClvP
(ASLBP No. 90-601-01-SC/ClvP)
(EA 88-265)
(General LIcensee Under
10 C.F.R. § 150.20)

In the Matter of

BASIN TESTING LABORATORY, INC.
dbs BASIN SERVICES, INC.

May 30,1990

The Licensing Board approves a settlement agreement between the NRC Staff
and Licensee subject to an Order Imposing Civil Monetary Penalty and an Order
to Show Cause Why License Should Not Be Suspended, and grants the parties'
joint motion to terminate the proceeding.

MEMORANDUM AND ORDER
(Order Approving Settlement Agreement and
Terminating Proceeding)
This proceeding involves a Licensee's challenges to an Order Imposing Civil
Monetary Penalty and an Order to Show Cause Why License Should Not Be
Suspended, each issued by the NRC Staff on December 6, 1989. A Notice of
Hearing was issued on January 22, 1990 (55 Fed. Reg. 2719 (Jan. 26, 1990».
The parties to the proceedYtg are the Licensee arid the NRC Staff.
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The Licensing Board was notified by telephone on April 9, 1990, that the
parties had reached agreement to settle the issues in the proceeding and, as a
result, we cancelled the prehearing conference scheduled for April 24, 1990. See
Cancellation of Prehearing Conference, dated April 9, 1990 (55 Fed. Reg. 14,026
(Apr. 13, 1990)). By Memorandum dated May 25, 1990, the NRC Staff
transmitted to the Board an executed settlement agreement and a joint motion
to terminate the proceeding. Under the agreement, the Staff agreed to withdraw
its Order to Show Cause, and the Licensee withdrew its request for a hearing
on the civil penalty order and agreed to pay, in installments, the civil monetary
penalty sought by the Staff.
The agreement appears to the Board to be fair to both parties and its approval
to be in the public interest. Given the Commission policy favoring settlement
of proceedings of this type (10 C.P.R. § 2.203), the Board hereby approves the
agreement (incorporating its terms by reference into this Order) and grants the
parties' motion to terminate the proceeding on the basis thereof.
IT IS SO ORDERED.
.
THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechboefer, Chairman
ADMINISTRATIVE JUDGE
Dr. James H. Carpenter
ADMINISTRATIVE JUDGE
Dr. Richard F. Cole
ADMINISTRATIVE JUDGE
Bethesda. Maryland
May 30,1990
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

Docket No. 50·155

In the Matter of
CONSUMERS POWER COMPANY
(Big Rock Point Plant)

May 4,1990

The Director of Nuclear Reactor Regulation denies a Petition, and its amend·
ment, filed by JoAnne Bier Beemon on behalf of Concerned Citizens for the
Charlevoix Area requesting that the Nuclear Regulatory Commission order Con·
sumers Power Company to update and retrofit its Big Rock Point Plant to meet
all current safety design and radioactive-effluent criteria and to prohibit continued operation until such time as those objectives are meL The Petitioners
alleged that the NRC and Consumers Power Company jointly have improperly
used cost/benefit criteria and "grandfathering" to defer implementation of safety
criteria, resulting in large radioactive emissions from Big Rock Point; that Big
Rock Point does not meet current NRC safety standards; and that an environmental impact statement is required for continued operation of the facility.

RULES OF PRACTICE:

SHOW-CAUSE PROCEEDINGS

The principle is firmly established that persons may not use 10 C.F.R. § 2.206
procedures for reconsideration of issues previously decided.

NRC:

CONSIDERATION OF ECONOMIC MATIERS

While the NRC is precluded from taking costs into account in establishing
or enforcing the requisite level of adequate protection of the public health and
safety, costs in devising or administering requirements that afford protection
above and beyond that level may be considered\
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NATIONAL ENVIRONMENTAL POllCY ACT:
IMPACT STATEMENT

ENVIRONMENTAL

The National Environmental Policy Act of 1969 does not require environmental impact statements for major federal actions that preceded its effective
date.
TECHNICAL ISSUES DISCUSSED
Radwaste Systems
Radioactive Dose to Workers
Operating and Maintenance Costs
Gaseous Waste System
Probabilistic Risk. Assessment
Land Disposal of Low-Level Waste.

nffiECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
By petition dated November 11, 1989, and amended March IS, 1990,
Mrs. JoAnne Bier Beemon (the "Petitioner"), on behalf of Concerned Citizens
for the Charlevoix Area, requested that the Nuclear Regulatory Commission
(NRC) order the Consumers Power Company (CPCo) to update and retrofit the
Big Rock Point Plant (Big Rock Point) to meet all current NRC safety design
and radioactive-effluent criteria. Petitioner further requested the NRC to prohibit
continued operation until such time as these objectives are met. The amended
petition consisted of corrections to the effluent releases quoted in Issue No.1 and
minor amplifications of Issues No.1, 2, and 4, identified in the original petition.
The petition, as amended (petition), was considered under the provisions of 10
C'p.R. § 2.206 of the NRC's regulations. Notice of receipt of the November 11,
1989 petition was published in the Federal Register on February 1, 1990 (55
Fed. Reg. 3501).
Mrs. Beemon's Petition alleges that the NRC and CPCo jointly have improperly used the costJbenefit criteria and "grandfathering" to defer implementation
of current safety criteria, resulting in indefensibly large radioactive emissions
from Big Rock Point Petitioner asserts that Big Rock Point does not meet
current safety design criteria because the NRC has improperly used cost/benefit
considerations. Petitioner states that the use of cost/benefit analyses by the NRC
is not in accordance with the August 4, 1987 decision of the U.S. States Court of
Appeals for the District of Columbia in Union of Concerned Scientists v. NRC,
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824 F.2d 108 (D.C. Cir. 1987), which stated that the NRC cannot consider cost
in setting and enforcing adequate-protection safety standards for nuclear facilities. Upon consideration of the information set forth in the Petition, it has been
determined that Mrs. Beemon has not presented any new information or reasons
that constitute a basis for retrofitting or shutting down Big Rock Point.
DISCUSSION
Mrs. Beemon asserts that the NRC and CPCo disregarded the health and
well-being of the citizens of the Charlevoix area through the support of twelve
(12) specific issues. I will address each of them seriatim below.

Issue 1
1. BIG ROCK WAS SECOND IN TIlE NATION IN TOTAL RADIATION RELEASED TO TIlE ENVIRONMENT IN 1986. The average 900 Megawatt reactor released 4,520 curies to the environment. Big Rode Nuclear Facility. at 7S
Megawatts. released 67.900 curies, almost 15 times the national average. If we
are to calculate radiation release per Megawatt, Big Rode releases radiation into
the environment at a rate 180 times the national average. In the past, Big Rock's
record is even more sordid. In 1971, Big Rock released over 280.000 curies. In
1972, it released 258,000 curies. Prior to 1970, releases were much higher because
of experimenlal cladding defects.

In 1966 705,000 curies were released into the Little Traverse Bay Environment.
Over the past 25 yean. Big Rock has averaged 129.700 curies released per year.
(See Attachment A).

In the early and mid ·70s. the N.R.C ordered owners of many Boiling Water
Reactors to install Augmented Off-gas Systems to meet the provisioos of Appendix

I to 10 CFR. Pan SO.
In evaluating the Big Roclc Radwaste (Radioactive Waste) System. the N.R.C stated.
"The staff performed a costlbenefit analysis to determine if additional radwaste
equipment could be added to the liquid and gaseous radwaste systems of plants that
could, for a favorable costlbenefit ratio. reduce the radiation dose to the population
reasooably expected to be within SO miles of the reactor. using the interim value of
$1.000 per total body man-rem and per man-thyroid-rem. Based on the foregoing
evaluation. the staff concludes that the rad-waste treatment systems installed at the
Big Roclc Point Plant are capable of reducing releases of radioactive materials in
liquid and gaseous efftUenlS to 'As Low As is Reasonably Achievable Levels...•
(ALARA)
(See "Evaluatioo by the Office of Nuclear Regulation of the Big Rock Point Plant
Waste Treatment Systems," May 1981: and "U.S. Nuclear Regulatory Commission.
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Radioactive Materials Released from Nuclear Power Plants, Annual Repon," Vol. 7,
pg. I, Tables 1 and 6., Nov. 1988.)
This decision must be reversed in light of the U.S. Court of Appca1s decision.

Response to Issue 1
In 1986 (the year referenced by the Petitioner), Big Rock Point released
67,900 curies of fission and activation gases, 9.5 curies of~, and 0.081 curie
of iodine-131 and particulates (half-life equal to or greater than 8 days) to the
atmosphere. Most of these releases were in the form of short-lived noble gases
which are readily dispersed and diluted. Liquid effluent releases for 1986 totaled
0.351 curie of tritium, 0.002 curie of iodine-131, and 0.0709 curie of mixed
fission and activation products. The trend in releases of radioactive materials to
the environment has shown a significant reduction since 1986 primarily because
of NRC Staff initiatives that resulted in modifications to the reactor fuel. Big
Rock Point released 8350, 7770, and 7080 curies of fission and activation gases
in 1987, 1988, and 1989, respectively, significantly less than the 1986 releases.
The NRC Staff performed an independent and detailed evaluation of the
radioactive waste treatment systems installed at Big Rock Point and concluded
that the design of the systems was in accordance with the requirements specified
in 10 C.F.R. Parts 20 and 50. Since the implementation of the Big Rock
Point Radiological Effluent Technical Specifications in 1985, concentrations
of radioactive materials in effluents and calculated offsite doses to individuals
because of these effluents have consistently been well within the limits specified
in 10 C.F.R. Part 20, "Standards for Protection Against Radiation," and 10
C.P.R. Part 50, Appendix I, "Numerical Guides for Design Objectives and
Limiting Conditions for Operation to Meet the Criterion 'As Low As Is
Reasonably Achievable'. • • .tt
Big Rock Point currently meets the provisions of Appendix I to 10 C.F.R. Part
50.
The decision of the U.S. Court of Appeals for the District of Columbia Circuit
in UCS, supra, held that the NRC is precluded from taking costs into account in
establishing or enforcing the requisite level of adequate protection of the public
health and safety. The court further held, however, that the NRC could consider
costs in devising or administering !equirements that afford protection above and
beyond that level. 824 F.2d at 114. The NRC has not considered, and does not
consider, the monetary cost to CPCo in determining whether Big Rock Point is
operated in a manner that provides reasonable assurance that there is adequate
protection of the public health and safety. No monetary costs are considered by
the NRC in promulgating its regulations to ensure that adequate protection of
the public health and safety is maintained. The Petition does not contain any
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specification of where the NRC has taken the cost/benefit ratio into account in
requiring an adequate level of public health and safety. The cost/benefit analysis
cited in the Petition addresses additional radwaste equipment that could be added
to the radwaste systems of Big Rock Point. As stated above, consideration of
costs for protection above and beyond that which provides reasonable assurance
of public health and safety is permitted. The NRC's regulation of Big Rock
Point completely conforms to the Court's decision in UCS, supra.

Issue 2
2. IN 1987, BIG ROCK WORKERS RECEIVED THE HIGHEST AVERAGE DOSE
OF RADIAnON PER EXPOSED WORKER IN THE UNITED STATES. Workers
at the Big Rock facility received more radiation exposure per unit of electricity
produced than any workers in the United States in 1985, with the exception of
Nebraska's Cooper plant; five times the national average.

Response to Issue 2
In 1985, the average collective dose per megawatt-year (MW-yr) for Big
Rock Point was 6.6 person-rem/MW-yr, which was slightly more than 3.5 times
the national average of 1.8 person-rem/MW-yr for 1985. The following year,
1986, Big Rock Point's average collective dose was 1.4 person-rem/MW-yr,
which was below the national average of 1.8 person-rem/MW-yr.
Because the ratio of collective dose to gross electricity generated is very
sensitive to plant operating conditions and plant size, it is not the most representative figure to use when making plant comparisons. A plant that has been
shut down for a substantial portion of the year while personnel perform major
maintenance work, as Big Rock Point was in 1985, will usually have a large
ratio of collective radiation dose to electricity generated. This large ratio results because the collective dose will be high (the daily collective dose during
outages can exceed the daily collective dose during routine operations by several hundred percent), while the electricity generated will be low (because of
the small percentage of plant operating time during the year). This ratio will
also be consistently higher for smaller-capacity plants such as Big Rock Point,
because of the lower gross electrical output and the fact that a base amount of
radiation exposure will be incurred relatively independent of electrical output.
Another figure that may be used when comparing plants is the plant collective
dose per site. In 1985, Big Rock Point had the fourth lowest collective dose of
any U.S. boiling water reactor (BWR). Because annual doses fluctuate from year
to year resulting from plant outages (which usually result in higher doses), plant
doses are often compared using 3-year averages to smooth out the fluctuation of
annual plant doses. Big Rock Point has had consistently low annual collective
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doses and had the lowest 3-year-average collective dose per reactor of any
U.S. BWR for the period from 1986 to 1988. In addition, the 3-year-average
dose per reactor for Big Rock Point declined from a plant-high 3-year-average
dose of 328 person-rems in 1980 to a 3-year-average dose of 159 person-rems
in 1988. The Big Rock Point dose for 1989 was IS6 person-rems. Big Rock
Point also had the lowest average collective dose per reactor of any U.S. BWR
that has operated greater than 3 years for the IS-year period from 1974 to 1988.

Issue 3
3. BIG ROCK WAS TIlE REACTOR WITH TIlE mGHEST OPERATING AND
MAINTENANCE COSTIN 1987.

Response to Issue 3
Costs associated with the operation and maintenance of a nuclear power
plant are an economic consideration for the plant owners. If high operating or
maintenance costs reflect underlying issues of NRC regulatory concern, such as
compliance with NRC requirements or safety issues, those underlying concerns
are directly addressed as appropriate, by the NRC.

Issue 4
4.

BIG ROCK CON1RIBUTES ONLY 1 to 11/1% TO CONSUMERS POWER
COMPANY'S TOTAL GRID. Michigan and Consumer', Power Company have an
abundance oC energy resources. Currently Consumer's Power Co. refuses to obey a
Michigan Public Service Commission order to sign contracts with 26 independent
energy co-generalOn. (See Attadunent B)

Response to Issue 4
The type and size of generating facility that a utility owns or operates and the
contribution of these and other sources to a utility's power grid are economic
decisions and matters over which the NRC has no jurisdiction.

Issue 5
5.

BIG ROCK HAS NEVER BEEN TIlE SUBJECT OF AN ENVIRONMENTAL
IMPACT STIJDY, AS ORDERED BY TIlE NATIONAL ENVIRONMENTAL
POllCY ACT OF 1969. Consumers Power has not complied. citing "grandfathering," and "cost-effectiveness."
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Response to Issue 5
The National Environmental Policy Act of 1969 (NEPA, 42 U.S.C. §4321 et
seq.) became effective in 1970. On May I, 1964, the NRC granted Big Rock
Point a full-term operating license. By its own terms, NEPA is prospective. It
applies to major federal actions that would occur after it became effective in
1970 and that might significantly affect the quality of the human environment.
"Grandfathering" is not involved with Big Rock Point's status in relation to
NEPA. Thus, NEPA does not require the issuance of an environmental impact
statement (EIS) for the continued operation of Big Rock Point, which was
licensed long before NEPA became effective.
The NRC's criteria for licensing and regulatory actions requiring environmental impact statements are listed in 10 C.F.R. § 51.20. Since its licensing,
Big Rock Point has conducted no activities that meet the criteria for requiring
an EIS.
The Petitioner previously argued unsuccessfully in an administrative proceeding before an NRC licensing board that an EIS was required by NEPA to be
issued for Big Rock Point The hearing concerned a proposed spent fuel pool
expansion. On appeal, ALAB-636, 13 NRC 312 (1981), the Appeal Board stated
that the continued operation of Big Rock Point did not require an environmental
review. In that proceeding, the intervenors, of whom Mrs. JoAnne Bier Beemon
was one, argued: "Because the plant's operation has never been evaluated for
environmental impact, NEPA, in their [Concerned Citizens'] view, requires such
an evaluation now (in the form of an EIS) for continued reactor operation" (13
NRC at 319). The Appeal Board rejected Mrs. Beemon's argument. For the
reasons described above, an EIS is not required by statute or by NRC regulations for the continued operation of Big Rock Point Furthermore, the principle
is firmly established that persons may not use 10 C.F.R. § 2.206 procedures as
a vehicle for reconsideration of issues previously decided. See General Public Utilities Nuclear Corp. (Three Mile Island Nuclear Station, Units 1 and 2;
Oyster Creek Nuclear Generating Station), CLI-85-4, 21 NRC 561, 563 (1985).
lssue6A
6. THE BIG ROCK PLANT OPERATES IN NON·COMPUANCE wrrn TODAY'S
MINIMAL SAFETY REQUIREMENTS.
A. The Big Rock ConJainnllmt is IIlUhielded. Under pressure from the N.R.C to
implement shielding, Consumer', officials replied, "Based on these results,
(the Big Rode Probabilistic Risk Assessment) a phi103cphicaI positim has
been developed re1stive to the reactor shielding at Big Rode PoinL" NUREG
0578 Requirement 2213 states that nuclear power plants ·must shut dawn
immediately in the eVent of complete loss of a safety functim. Shielding is
critical to protecdm of worken, as well as the public.
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Response to Issue 6A
The issue of plant shielding at Big Rock Point was the subject of previous
petitions submitted by Concerned Citizens for the Charlevoix Area and was
addressed in Directors' Decisions DD-80-34 (12 NRC 711 (1980» and DD-803S (12 NRC 721 (1980». The conclusions reached in those decisions remain
valid. fur the reasons stated in those decisions. no action is warranted regarding
plant shielding.
The statement that "a philosophical position has been developed relative
to the reactor shielding at Big Rock Point" is taken from the Big Rock Point
Probabilistic Risk Assessment (PRA) study. This study was performed by CPCo
to estimate core damage probabilities, evaluate potential risks to the surrounding
population, and develop positions on possible plant modifications.
The phrase "philosophical position" describes the criteria used by CPCo to
evaluate the need for and benefits of potential improvements to plant radiation
shielding. Contrary to the assertion that "the Big Rock containment is unshielded," the results of detailed analyses indicate that existing plant shielding
is adequate, and potential modification would not result in significant benefit
to plant safety. CPCo determined that the shielding provided by the steel containment and other structures is sufficient to protect plant personnel responding
to a worst-case accident, and additional shielding in the containment structure
would not significantly benefit plant safety and would not improve the protection
provided to the public. The Petitioner has not provided any information that
calls into question the adequacy of the current shielding systems at Big Rock
Point
Issue 6B
B. Big Rock is designed to venl radialion cOnlinuously. Today's nuclear plants
are fined thousands of dollars if vents are inadvertently left open. Big Rock
must vent so that operators can have access to vital areas of the planL For
many years these containment isolation valves had a failure rate of 25%. (See
Appendix IV to the PRA at 3.3)

Response to Issue 6B
Big Rock Point is one of ten nuclear power plants that require frequent or
continuous purging of the containment during normal operation to allow frequent
operator access. Continuous purging of the containment at Big Rock Point is
permitted and is in compliance with current safety standards. This frequent
purging is allowed because these plants also provide for rapid automatic isolation
of the containment on detection of possible accident conditions. The most recent
PRA for Big Rock Point found that, where previous calculations had determined
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that the overall probability of failure of the containment isolation valves upon
demand was 0.25 (the 25% failure rate referenced by the Petitioner), this total
probability is comprised of two basic failure modes: the failure-to-close mode
(with a probability of 0.11) and the failure-of-leak-test mode (with a probability
of 0.14). The effects of the failure-to-close mode on calculated offsite doses for
a design-basis accident are significantly greater than the effects of a typically
observed occurrence of the failure-of-Ieak-test mode. Ninety percent of the
occurrences of the failure-to-close mode involve a failure to close the 24-inchdiameter vent valves. Four major systems significantly contribute to the total
probability of the failure-of-Ieak-test mode occurrences: steam line/feedwater
(42%), vent valves (24%), sumps (20%), and fuel pit (14%). Of these possible
sources of leakage, only vent valve leakage flows directly to the environment.
Thus, releases of radioactive materials during a design-basis accident caused by
leakage from the other systems are expected to be much smaller than releases
from the vent valves. As a result of improvements to the design of the solenoids
used to actuate the vent valves at Big Rock Point, the total failure-to-close
probability has been reduced from 0.11 to 0.035 per demand.
Issue 6C
C. Radwaste (radioactive waste) system.r are anJiquated and obsolete. Batches
of liquid radioactive waste are routinely released into Lake Michigan. When
radioactivity levels are too high, water is pumped from Lake Michigan and
used to dilute the batches.

Response to Issue 6C
The function of the liquid radioactive waste (radwaste) system is to collect
and process radioactive wastewater for reuse or disposal. Plant technical specifications provide limitations on the amount of discharge of liquid effluents from
the plant. These specifications conform to the requirements of 10 C.F.R. Part
20, "Standards for Protecting Against Radiation," and 10 C.F.R. Part 50, Appendix I, "Numerical Guides for DeSign Objective and Limiting Conditions for
Operation to Meet the Criterion 'As Low As Is Reasonably Achievable' . . . ."
The limitations consist of specific concentrations of radioactive materials in unrestricted areas and doses to members of the public.
The liquid radwaste system is designed to segregate "dirty waste," "clean
waste," and "chemical waste" into separate radwaste receiver tanks. From the
receiver tanks, the wastes can be discharged or reused following a purifying
process that may include chemical neutralization, filtration, and demineralization. The water released from these processes can be discharged, reprocessed, or
directed to waste holding tanks. The holding tanks allow for storage and reuse
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of the water in various systems. This reduces the amount of waste discharged
to the environment
The liquid radioactive waste system was designed and installed during plant
construction in the early 1960s. Modifications were made to the design and
operation as follows:
(1) Improved water reuse management to minimize the need to discharge
liquid radioactive effluents;
(2) Discontinued use of the evaporator because of difficulties in achieving
effective operation;
(3) Discontinued regeneration of ion-exchange resin; and
(4) Future establishment of plans for discontinuing radioactive laundry
operations during outages.
Collectively, these changes have resulted in a significant reduction in the
quantity of liquid radioactive waste released over the years. Discontinuing
radioactive laundry operations, which presently represent the largest source of
liquid radioactive waste, will further reduce these effluents,
Batch releases from various radioactive liquid waste tanks are diluted with
the service water and the circulating water discharged before release to Lake
Michigan. This dilution process is a standard practice in nuclear power
plants. Liquid effluent releases are composed primarily of batch releases from
the chemical wastewater tank and consist of laundry water and liquid wastes
generated from decontamination activities. Chemical wastewater tank effluents
are normally processed by filtration only. Other liquid batch releases for water
quality or inventory control are generally processed by demineralization and
filtration.
Concentrations of radioactive materials in liquid effluents and calculated
offsite doses to individuals caused by the liquid effluents consistently have been
well within the annual limits contained in the technical specification.

Issue 6D
D. Due to shielding and capacity, the liquid radwaste systems would be o/Iimited
lISe/ulMss in accideflls which geMrate large qlllJlllities 0/ high activity in
waler. In August of 1981, in response to oral interrogatories, Big Rock expert
Otarles Axtell stated, "It's a well-mown fact that this plant is not equipped
to handle an accident where large quantities of water are generated."

Response to Issue 6D
The design requirements for the liquid radwaste system at Big Rock Point and
at all other nuclear power plants include shielding and the capacity to meet the
radioactive waste processing needs of normal operation, including anticipated
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operational occurrences, but not including accidents that may generate large
quantities of high-activity water. There is no requirement that liquid radwaste
systems be designed to handle these quantities of water.
Issue 6E
E. Off-gas systems are not capable of bringing gaseous effluents to within
industry norms.

Response to Issue 6E
Radioactive materials contained in gaseous discharges include activation
gases, fission gases, and tritium discharged primarily through the condenser air
ejector and turbine gland seal system, and radioactive halogens and particulates
released to the environment primarily from the plant ventilation system during
the presence of steam leakage from the primary coolant
The gaseous waste system processes waste materials so that releases of
effluents are kept within the numerical guidance of Appendix I to 10 C.F.R. Part
50. System design capacity for fission and activation gas releases from the
condenser air ejector allows a brief holdup time for short-lived radioactive
products to decay. High-efficiency particulate air filtration is also provided to
minimize releases of radioactive particulates through this pathway. The turbine
gland seal system uses about 0.1% of the total steam flow. However, gases
released from this pathway account for a small fraction of the gases released
from the air ejector.
The exhaust products of the plant ventilation system and the turbine gland
seal system are not filtered or processed before being discharged. All ventilation,
except for the exhaust from a small chemistry laboratory fume hood, is directed
to a stack that is continuously sampled and monitored. An alarm feature
warns personnel if releases exceed a predetermined set point which is based
on compliance with the technical specifications and regulatory requirements.
Provisions also exist to automatically terminate discharge of the condenser offgases (normally the largest source of release) if releases exceed a predetermined
release rate that is also calculated from the technical specifications and regulatory
requirements.
The "industry norm" observation can be best addressed by examining the
offsite effect of effluent releases, as was stated in the Response to Issue 1. Calculated.offsite doses to individuals caused by gaseous effluents from Big Rock
Point consistently have been well within the technical specification limitations.
Plant technical specifications provide limitations on ooses' to members of the
public caused by discharge of gaseous effluents from the plant These limitations conform to the requirements of 10 C.P.R. Part 20, "Standards of Protection
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Against Radiation," and 10 C.F.R. Part 50, Appendix I, "Numerical Guides for
Design Objectives and Limiting Conditions for Operation to Meet the Criterion
'As Low As Is Reasonably Achievable'.. "

Issue 6F
F. In 1976, Big Rock 1m3 given a lifetime exemption from meeting
clU'renl safety standards. This decision must be reviewed.

t~

NR.C's

Response to Issue 6F
On May 26, 1976, the Commission issued a Memorandum and Order, CLI76-8, 3 NRC 598 (1976), in which it granted to CPCo, the licensee for Big
Rock Point, lifetime exemptions from the emergency core cooling system singlefailure criteria requirements imposed by 10 C.F.R. § 50.46 and 10 C.F.R. Part
50, Appendix K, 11 I.DJ, insofar as applied to the specific case of a loss of
reactor coolant caused by a break in either core spray system. That order
also granted the Licensee lifetime exemption from the requirements in 10
C.F.R. § 50.46 that long-term recirculation mode cooling be maintainable in
the absence of offsite power despite the postulated failure of the onsite diesel
generator. These exemptions relate to the facility's emergency core cooling
system and were granted only after extensive NRC Staff review, review of public
comments on the proposed exemption, and subjection to numerous conditions
imposed by the Director of the Office of Nuclear Reactor Regulation (NRR)
and the Commission. These mailers are fully addressed by the Commission's
1976 Exemption Order, CLI-76-8, which is a matter of public record. The
Petitioner has presented no new information that calls into question the bases
for the Commission's exemption. Furthermore, as was stated in the Response
to Issue 5, persons may not use 10 C.F.R. § 2.206 procedures as a vehicle for
reconsideration of issues previously decided.

Issue 6G
G. Big Rock's exemption from T.Ml. NUREGs and Systematic EIIQluation Program topics must be rUIIQluattd.

Response to Issue 6G
On August 4, 1981, and March 14, 1984, the Commission issued orders
confirming the commitments of the Big Rock Point Licensee to implement
those Three Mile Isl~d (TMI)-related items set forth in NUREG-0737. The
orders, and their attachments, contained lists of NUREG-0737 items that apply
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specifically to Big Rock Point and the Licensee's schedule for implementation
of their commitments. Copies of these orders were provided to Mrs. Beemon.
the Petitioner, at the time of their issuance.
All TMI items that the NRC Staff determined were necessary at Big Rock
Point have been completed except for the installation and implementation of
the Safety Parameter Display System (SPDS). scheduled for October 1990.
and the Detailed Control Room Design Review, scheduled for December 1992.
Previously. the NRC Staff evaluated the need for Big Rock Point to conform
with all TMI items and, as a result, issued the August 4, 1981, and March 14,
1984 Orders. The Petitioner has not provided any new information that would
cause the NRC Staff to reevaluate its position.
The Systematic Evaluation Program (SEP) was an NRC Staff-initiated effort
to review and evaluate the extent to which older plants meet current NRC
licensing standards. The review provided (1) an assessment of the significance
of differences between current technical positions on safety issues and those that
existed when a particular plant was licensed, (2) a basis for deciding the way
these differences should be resolved in an integrated plant review, and (3) a
documented evaluation of plant safety.
The NRC Staff reviewed Big Rock Point with regard to the criteria established
for the SEP. The results of that review and the NRC Staff findings are provided
in NUREG-0828, "Integrated Plant Safety Assessment, Systematic Evaluation
Program, Big Rock Point Plant," May 1984. The review received the full
scrutiny of the Advisory Committee on Reactor Safeguards (ACRS) and the
Commission. Big Rock Point was required to resolve all SEP topics and,
where appropriate and justified, was required to make plant modifications. The
modifications resulting from the SEP review incorporate the views of the ACRS.
Big Rock Point is in full compliance with the SEP criteria. Petitioner
has presented no new information to cause the NRC to change its previous
evaluations.
Issue 7
7. THE USE OF PROBABlllSTIC RISK ASSESSMENT IS GROUNDED IN COSTI
BENEm ANALYSIS, AND SHOULD BE USED WTI1I CAUTION; CONCLUSIONS MUST BE RE-EXAMINED.
A. In 1981, Consumers Power Company submiucd the Big Rock Pain! Nucl~ar
Power Pia1ll Probabilistic Risk AsseSS~1Il Main Report to the N.R.C. At 1.0
Executive Summary 1.1, Motivation for Performance of a Probabilistic Risk
Assessment, Consumers Power Co. argued, "The smaIl size of Big Rock Point
limits the capital which can be economically spent on plant modifications.
Regulatory requirements imposed on nuclear plants on a generic basis after
the accident at Three Mile Island make continued operation of Big Rock
Point an unattractive alternative from so economic perspective." At 1.3
Objectives or the PRA, Consumers Power asserted, "There were two major
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objectives of the Big Rock Point PRA. The first was to quanJify th~ risle to
the public from operation of BRP. The second objective was to define those
design and procedural modificstions to BRP which are most cost-~ff~cti~
from the standpoint of risk reduction." Consumen Power Co. calculated that
the maximum recommended expenditure to totally elimWJJ~ tM runaining
rislefrom Big Rock ~ approximately $70.000 to eliminate public Malth risk
and $600.000 to ~liminate tM risk associated with nonnal worlctr exposur~.
To reach this conclusion, CPCo used plant-specific data and WASH-1400
estimates of property loss and latent fatalities, and the proposal in NUREG0739 that a latent fatality is valued at $1 million dolIan, and an estimate that
property damage associated with accidents is valued at approximately 25% of
the acute fatality loss.
B. CoflSllTTltrs Power Company's assertion thai tM sum of$670.000 would totally
eliminat~ tM public riskfrom tM Big Rocle Facility, does not app~ar to be
supported by oth~r Company studies. Common sense tells us this figure is
absurd.
1. At the March 29, 1960 hearing for the Big Rock Construction Permit,
Consumen Power experts testified that in the event of an accident, "It
is conceivable that the general population in a small area near the plant
might have to be evacuated for a short period (up to several months) as
a result of ground contamination. Monitoring and possible confiscstion
of crops and milk might have to be resorted to over an area of up to
about two square miles." (page 103 at 3.)
2. In the Big Rock PRA, pages 117-138, Consumen Power experts calculate that Big Rock has a high core damage probability (meltdown) of
9.8Xl~ per year.
3. Big Rock has a high degree of core damage events which produce vel}'
large releases of radiation.
4. The probability at which one or more fatalities would occur for Big
Rock Point is approximately a factor of six higher than for the average
plant analyzed in the Reactor Safety Study.

Response to Issue 7
A PRA is used to identify those plant modifications lhat will result in
lhe greatest improvement to overall plant safety (risk reduction), and lhose
modifications lhat are of little benefit In a cost/benefit analysis, lhe potential
benefit of each plant modification is weighed against the implementation cost to
ensure that available resources are being applied to areas lhat offer lhe greatest
risk reduction to lhe public.
The Petitioner referred to a letter from epco dated March 31, 1981, and
interpreted lhe statements in this letter to mean lhat spending $670,000 would
totally eliminate risk from Big Rock Point, wilh $70,000 to eliminate public
heallh risk and $600,000 to eliminate risk from normal worker exposure.
The Petitioner's interpretation of lhe CPCo letter is not correct In lhe letter
of March 31, 1981, which contained lhe Big Rock Point PRA, lhe Licensee
states that lhe maximum recommended expenditure to achieve lhe proposed
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level of risk reduction at Big Rock Point would be estimated. Attachment 1 to
the March 31, 1981 letter concludes that, for the observations and assumptions
used in the estimate and for the proposed reduction in risk from Big Rock Point,
the calculated maximum recommended expenditures should be approximately
$590,000. This estimate compares with a projected expenditure for the recommended modifications of approximately $730,000.
The March 31, 1981 CPCo letter, properly interpreted, states that spending
more than $600,000 to reduce the risk associated with the operation of Big
Rock Point cannot be justified. This is because the risk reduction obtained from
further modifications would be increasingly small. Most of the risk reduction
is obtained in the initial modifications and any expenditure in addition" to the
amount for those initial modifications would not provide a significant reduction
in risk.
In response to the remainder of the assertions made by Petitioner under this
issue, the following should be noted:
Big Rock Point is subject to the same NRC regulations as all
other nuclear plants, including regulations limiting the routine and
accidental release of radioactivity.
The PRA study did identify Big Rock Point as having a core damage
frequency of 9.8E-4 per year. As a result of the study, areas
where plant safety could be improved were identified and several
modifications at Big Rock were completed. The NRC Staff endorsed
these plant improvements that reduced the core damage probability.
Big Rock Point operates at a relatively low power level (240 MWt).
Therefore, the radioactive inventory available for release is very small
as compared to other operating plants. Because of its small core, Big
Rock Point does not carry the potential for an early health impact
(reference the Big Rock Point PRA).
The Petitioner's statement that the probability that one or more
fatalities would occur at Big Rock Point is approximately a factor
of 6 higher than for the average plant analyzed in the Reactor Safety
Study is true (Reference, Big Rock Point PRA, Fig. 1.1). However,
the referenced dose curve is for latent fatalities only. The frequency
of a latent fatality is stiII very low (less than 2 in 10,000 per
year). Because of the small fission product inventory, the probability
declines sharply when compared with the WASH-1400, "Reactor
Safety Study, An Assessment of Accident Risks in U.S. Commercial
Nuclear Power Plants," October 1975, prediction for ten or more
latent fatalities. However, as a result of the PRA, the Licensee
identified areas where containment integrity could be improved and
implemented modifications that reduced the referenced dose curve.
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Issue 8
8.

CONSUMERS POWER COMPANY HAS CITED "LOW POPULATION AREA"
AND "REMOTE SITING" AS INCENTIVE TO DEFER SAFETY REQUIREMENTS CLAIMING "LOW SOCIETAL RISK." (See PRA and Applicant Correspondence, Feb. 22, 1980) This is the industry's rationalization for continued
operation in remote areas in spite of non-conformance to safety regulations. In
cost/bcnefit terms, this means that the lives of a few people in a rural area are not
worth as much, in nuclear safety leverage, as the lives of many people in a high
population area, in the calculation of cost/benefit of nuclear plant safety requirements. This is a clear violation of the civil rights of all caiuns in rwal America
having the misfortune to live in close proximity to a commercial nuclear facility.
The same safety considerations should be afforded people living in low population
areas as those afforded individuals living in high population areas.

Response to Issue 8
The NRC does not license a plant to operate solely because of the low
population density of the area surrounding the plant Because the radioactive
inventory of Big Rock Point is considerably less than newer nuclear plants,
the offsite radiological impact of an accident at Big Rock Point would be
correspondingly small.
As with every operating nuclear power plant, an adequate level of safety
is ensured by adhering to NRC regulations including siting criteria. These
regulations are not expressed in terms of popUlation doses, either for members
of the general public or plant workers. Rather, they are expressed as doses
to maximally exposed individuals' both for occupational and general public
radiation exposure. In the case of general public exposure, low doses to
individuals generally lead to low population doses for a given population density.
Decisions to impose further safety requirements beyond the level of adequate
protection involve many factors, including cost/benefit analysis.
Issue 9
9. THE GROUND UPON WInCH BIG ROCK WAS BUILT IS SACRED INDIAN
LAND,AND TIlE USE AND CONTAMINATION OF TIlE LAND BY CONSUMERS POWER COMPANY VIOLATES INDIAN TREATIES.

Response to Issue 9
An inquiry by the NRC Staff with the Bureau of Indian Affairs has failed to
produce any records of Indian Treaties or claims to Big Rock Point property.
Based on the results of the NRC inquiry and the lack of specificity of Petitioner's
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statement, the Staff concludes that Petitioner has not provided a foundation for
the assertion.
Issue 10
]0. THE PRODUCT OF NUCLEAR FISSION IS NUCLEAR WASTE. The energy
produced is used, and gone. Nuclear waste, the most deadly poison known to us,
remains deadly for hundreds and thousands of yean.
A. TMre is no suitable answer to the radioactive waste problem. This is a
technical problem. not a political one, as the nuclear industry would have
us believe. All nuclear waste dumps have leaked. There are no success
stories. Michigan is now being told we must accept "low level" waste from
six other states. This is clearly ludicrous. The nuclear industry leaves a trail
of contamination in its wake. There are tons and tons of radioactive tailings;
there are contaminated nuclear sites, and buildings, and vehicles. and tools,
and cities, and counties, and beautiful little tourist towns.

Response to Issue 10
There are two basic issues that the Petitioner has raised. The first is that there
have been some waste sites that have not performed well. The second refers to
the responsibility of the State of Michigan to host a low-level waste (LLW) site.
In December 1982, the NRC issued 10 C.F.R. Part 61, ''Licensing Requirements for Land Disposal of Radioactive Waste." These regulations established
licensing procedures, performance objectives, and technical requirements for the
licensing of facilities for the land disposal of LLW. In addition to establishing
new requirements to ensure safety jn the disposal ofLLW, the regulations reflect
past experiences at existing LLW disposal facilities. The requirements not only
preclude practices that have contributed to problems that occurred at existing
closed facilities, they also codify practices that have worked well and have led
to good site performance. The site licenses for the three operating LLW facilities have been upgraded to reflect the requirements in 10 C.F.R. Part 61, and
experience at these sites has been good.
With respect to responsibility of the State of Michigan, current activities
by Michigan and the Midwest Compact Commission are pursuant to Title I,
Low-Level Radioactive Waste Policy Amendments Act of 1985 (pub. L. 99240), January 15, 1986. This act made each state responsible for providing,
either by itself or in cooperation with other states, for the disposal of LLW
as defined in the act Michigan is a party state to the Midwest Interstate
Low-Level Radioactive Waste Management Compact that was consented to by
Congress on January 15, 1986. Other party states are Indiana, Iowa, Minnesota,
Missouri, Ohio, and Wisconsin. Michigan is represented on the Midwest

477

Compact Commission, which is comprised of representatives of the seven party
states.
Michigan was elected as host state by the Midwest Compact Commission
on June 30, 1987. We understand that selection criteria included such factors
as the volume of LLW generated per state, the amount of radioactivity, and
transportation distances. In December 1987, Michigan enacted the required
host-state legislation. In October 1989, the Michigan Low-Level Radioactive
Waste Authority identified areas in St Clair, Lenawee, and Ontonogan Counties
as potential sites for an LLW facility. The final site·wiII be selected by the
Authority foIIowing its site characterization process.
Licensing of the selected site wiII be conducted by either the NRC foIIowing
requirements in 10 C.F.R. Part 61, or the Michigan Department of Health, if
Michigan seeks NRC Agreement State status within the approved period of time.
If Michigan assumes regulatory authority as an Agreement State, regulations
compatible with those of the NRC, 10 C.F.R. Part 61, wiII be implemented by
the state.

Issue 11
11. THE GREATEST DANGER IS TO ClULDREN. There is no safe level of radiation.
Radiation damages the basic building bloclc of life, the cell. CUldren are most
susceptible because they are growing and changing.
A. A damaged cell can cause cancer, birth defects, genetic damage, and other
health problems.
B. A 1972 Canadian Atomic Energy study showed low levels of radiation cause
cell membrane damage harmful to the imnume system.
C. Radiation damages the cells of all living things; from the amoeba to human
beings. Radiation can alter the genetic code in viruses and bacteria and create
new diseases in people and all living things. The nuclear industry is playing
life and death games with the human race.
D. Studks showing low birth weights, high cancer ratts, and atry other abnormal
health statistics in the population around nuclear plants and nuclear dumps,
and around the Big Rock Facility in particular, must be re-examined in
conjunction wah an Environmental Impact Study as ordered by the National
Environmental Act of 1969.

Response to Issue 11
The general statements made by the Petitioner that radiation, both natural
and man-made, can damage living celIs, are partially correct It is known that
large do~es of radiation can cause such iII effects. It is considered prudent to
assume that low doses entail some risk. It is also known that every human
activity entails radiation exposure and that such exposure cannot be eliminated.
It foIIows that safety is achieved by limiting exposures to levels weII below
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those at which ill effects have been observed. The NRC goes further and limits
exposures to levels so low that the assumed theoretical risks are far less than
risks normally accepted by careful people. As explained previously, Big Rock
Point is operated in accordance with specific NRC requirements and guidelines
for protection against radiation.
With respect to Petitioner's concerns regarding the health effects of radiation,
in the last year, two major reports dealing with the health effects of ionizing
radiation have been published. At the end of 1988, the United Nations Scientific
Committee on the Effects of Atomic Radiation (UNSCEAR) published a report
entitled "Sources, Effects and Risks of Ionizing Radiation," and in December
1989, the National Research Council's Committee on the Biological Effects of
Ionizing Radiation (BEIR) published its latest report entitled "Health Effects of
Exposure to Low Levels of Ionizing Radiation - BEIR V." The objective of
these reports was to update previous reports (UNSCEAR published in 1977 and
1982, and BEIR ill published in 1980) to reflect additional information on the
epidemiology and dosimetry of radiation exposure and effects.
The validity and applicability of models and risk coefficients in BEIR V are
currently being reviewed and assessed by the Office of Science and Technology
Policy's Committee on Interagency Radiation Research and Policy Coordination
(CIRRPC), the International Commission on Radiological Protection (ICRP), the
National Council on Radiation Protection (NCRP), an NRC contractor, and by
other federal agencies. The NRC is continuing to monitor the progress of these
reviews and assessments.
The UNSCEAR 1988 and BEIR V reports base their estimates of fatal cancer
risk primarily on effects that have been observed only at relatively high doses
and high dose rates. Both reports indicate that accumulation of the same dose
of radiation over long periods of time (weeks, months), as is the case with
environmental and occupational exposures, is expected to reduce the lifetime
risk appreciably. Neither report gives adequate numerical guidance to specify
such risk reduction. However, both reports indicate that risk is reduced at
least by a factor of 2. The estimates of excess lifetime cancer mortality in an
exposed population are essentially the same in UNSCEAR 1988 and BEIR V.
Assuming a risk reduction factor of 2 for protracted exposures (low dose rate),
these estimates are on the order of 5 x 1()""4 per person-rem, or 5 cancers per
10,000 person-rem.
As was stated in the Response to Issue I, Big Rock Point released 67,900
curies of airborne fission and activation gases in 1986. An NRC contractor
calculatedl the total-body population dose due to this release to be 3 personrem based on 170,000 persons living within a 50-mile radius of Big Rock Point.
lNUREGICR-28S0, Vol. 7, "Population Dose Commilments Due
P1ant Sites in 1986," Pacific Northwest Laboratory, October 1989.
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The dose to these people from natural sources is about 50,000 person-rem per
year.2 The cancer mortality associated with the collective dose of 3 person-rem
is estimated to be about 0.0015 cancer among 170,000 persons living within
50 miles of Big Rock Point based on values provided for risk of cancer in the
BEIR V report. The report further stated that the normal cancer mortality risk
at any location is estimated to be 200 per thousand persons during a 70-year
human lifetime (or 34,000 cancer mortalities in the population of 170,000 in the
vicinity of Big Rock Point).
The BEIR V report also estimated that all additional forms of genetic
disorders due to a 1 million person-rem radiation exposure would be fewer than
sixty cases in the first generation. At Big Rock Point, with a 3 person-rem totalbody population dose, the additional genetic disorders are estimated to be less
than 0.0002. This compares to the expected natural incidence of 7000 genetic
disorders in the offspring of any population of 170,000 persons. (This does not
include other disorders of complex etiology, such as heart diseases and cancer
for which the BEIR V report did not provide estimates.)
Having considered these estimates, the NRC Staff concludes that based on
conservative assumptions, the cancer risk and genetic effects due to the operation
of Big Rock Point is insignificant relative to the natural incidence of cancer and
genetic effects in the population within a 50-mile radius of the plant
CONCLUSION
The Petitioner seeks the NRC to order CPCo to update and retrofit Big Rock
Point to meet current criteria for safety design and radioactive effluence. The
Petitioner also seeks that the Nl{C prohibit continued operation of the facility
until such time as these objective are met.
For the reasons discussed previously, I find no basis for taking the action
requested by the Petitioner. Rather, based upon the review efforts by the NRC
Staff, I conclude that no substantial health and safety issues have been raised
by the Petitioner. Accordingly, the Petitioner's request for action pursuant to 10
C.F.R. § 2.206 is denied.
A copy of this Decision will be placed in the Commission's Public Document
Room, Gelman Building, 2120 L Street, NW, Washington, DC 20555, and at
the North Central Michigan College, 1515 Howard Street, Petoskey, MI 49770.

2"'lonizing Radiation Exposure of the Population of the United Stall'S." NCRP 93. National Council on Radiation
~on

and Measurements. BetI!esda. Md.• 1987.
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A copy of this Decision will also be filed with the Secretary for the
Commission's review as provided in 10 C.F.R. § 2.206(c) of the Commission's
regulations.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 4th day of May 1990.
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The Commission accepts a referral from its Appeal Board to address the mer·
its of Intervenors' motion to reopen the Seabrook record to litigate a contention
relating to the use at that facility of certain pressure-measuring devices ("Rosemount transmitters"). The Commission denies the motion because it finds that
InterVenors have not made the required showing under 10 C.F.R. § 2.734(a) for
reopening a closed record. The Commission defers, until a later date, the matter
of additional guidance on reopening motions filed very late in the adjudicatory
process and the appropriate forum for initial consideration of technical issues
lacking nexus to matters before either of its subordinate panels.

RULES OF PRACTICE:

REOPENING OF EVIDENTIARY RECORD

A motion to reopen a closed record to consider additional evidence will
not be granted unless the following criteria are satisfied: (1) the motion must
be timely, except that an exceptionally grave issue may be considered in the
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discretion of the presiding officer even if untimely presented; (2) the motion
must address a significant safety or environmental issue; (3) the motion must
demonstrate that a materially different result would be or would have been likely
had the newly proffered evidence been considered initially. 10 C.F.R. § 2.734(a).

RULES OF PRACTICE:

REOPENING OF RECORD (TIMELINESS)

A motion to rcopen a closed record is not timely where intervenors did not
act promptly after information relevant to the contention they sought to litigate
became available.

RULES OF PRACTICE:

REOPENING OF RECORD (TIMELINESS)

Intervenors who have public information relating to the matter they seek to
raise for at least 10 months prior to filing a motion to reopen or at least some 7
weeks' notice of applicants' actions with respect to the matter in question, could
and should have moved more promptly than a full 4 weeks thereafter, especially
given that the record had long since closed and the Commission's immediate
effectiveness decision was expected imminently.

RULES OF PRACTICE:

CONTENTIONS (UNTIMELY FILINGS)

The Commission reasonably demands that contentions filed after the hearing
is under way - let alone concluded - be filed promptly after receipt of the
information needed to frame these contentions. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), CLI-89-8, 29 NRC 399, 414
(1989), citing Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI83-19, 17 NRC 1041, 1048-50 (1983). See also Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-918, 29 NRC 473, 482
(1989) (settled that promptness is required).

RULES OF PRACTICE:
SAFETY ISSUE)

REOPENING OF RECORD (SIGNIFICANT

Intervenors fail to present an actual "significant safety issue" when they
have not adduced sufficiently persuasive evidence at the threshold to create a
reasonable belief that an applicant's program and continuing compliance with a
Staff-prescribed enhanced surveillance program will be insufficient to provide
the requisite assurance of plant safety.
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ORDER
By order of April 2, 1990, the Atomic Safety and Licensing Appeal Board
referred to us for initial action "Intervenors' Motion to Reopen the Record
and Admit Late-Filed Contention Regarding Defective Rosemount 1hmsmitters"
(Motion), filed by intervenors Massachusetts Attorney General, New England
Coalition on Nuclear Pollution, and Seacoast Anti-Pollution League (collectively
"Intervenors'') and dated February 27, 1990.1 Intervenors seek to reopen the
closed record of this proceeding on the grant of an operating license for the
Seabrook nuclear reactor to litigate a contention relating to the use at that
facility of the specified transmitters whose function is to measure pressure and
differential pressure in nuclear power plant safety systems. We decide today, as
we discuss below, that the requested reopening is not warranted.

I.

THE APPROPRIATE FORUM FOR CONSIDERATION
OF THE MOTION

The proposed contention challenged the adequacy of Applicants' response
to the possible presence of certain defects in Rosemount transmitters which
had been made known by the manufacturer and subsequently addressed by
Staff notices as a matter of general information and interest. The motion
was originally addressed to the Appeal Board.2 Oppositions were filed by the
applicants for the Seabrook license (Applicants) and the NRC staff (Staff) which
each asserted that the Appeal Board lacked jurisdiction to entertain the motion.
Notwithstanding the Appeal Board's subsequent disagreement with Applicants
and Staff and its ruling that it had authority to decide the motion, the Appeal
Board determined, with one member dissenting, that the motion was more
appropriately to be sent to us. This was so, said the Appeal Board, in that
Intervenors seek to raise a new issue directed to the safety of plant operation
and it had been over a year since the Appeal Board had before it on appeal any
issue connected with plant safety. In the circumstances where the contention
lacked any "reasonable nexus" to subject matter remaining before the Appeal
Board and where the Licensing Board had before it only remanded emergency
planning issues (ALAB-930, 31 NRC at 347), the Appeal Board believed the
matter was appropriate for original consideration by the Commission which,
"as the ultimate overseer of this extended proceeding, is interested in how the
motion is handled." [d.

1SII ALAB.930, 31 NRC 343 (1990).

2 At the Appeal Board', request the motion was supplemented by • discussion of jurisdiction.
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Whether the Appeal Board majority is correct that the better way to serve
the Commission's interest is referral rather than decision, as urged by the
dissenting member, is a matter we need not and do not reach today. We
have said that we would consider, separate from the Seabrook proceeding, the
desirability of additional guidance regarding reopening motions filed very late
in the adjudicatory process. CLI-90-3, 31 NRC 219, 256 (1990). As part
of that consideration we may wish to reach the question whether guidance
is required with respect to the appropriate forum for initial consideration of
technical issues lacking nexus to matters before either of our subordinate panels.
The Commission accepts the instant referral because avoidance of further delay
is a sufficient reason here to address this matter on the merits.

n.
A.

DECISION ON WHETHER TO REOPEN

Positions or the Parties

Intervenors challenge "the adequacy of measures taken by Applicants to
assure that faulty Rosemount 1hmsmitters will not cause, contribute to, or fail
to operate during an accident at Seabrook." Motion at 1. The contention
is based on an NRC information notice of a series of reported failures of
specified models of Rosemount transmitters and on subsequent Staff issuances,
and in essence challenges the effectiveness of Applicants' compliance with
the NRC Staff industry-wide program to respond to the potential failure of
Rosemount transmitters. Intervenors also claim that unusual hazard will result
from circumstances at Seabrook in that Seabrook power ascension will cause
special stress that will increase Seabrook's vulnerability to the Rosemount
trnnsmitter problem.
Both Applicants and Staff argue that Intervenors have not satisfied the
Commission's three criteria to reopen a closed proceeding.'

'SCdim 2.734(1) provides u follOWl:
A DDlon to reopen 1 closed m:ard to CCIftIidcr additianal evidence will DOl be araDIcd unI ... the followinl
aiIaia _ Atis6ed:
(1) The motion IIIIlIt be timely. euept that an czcepticnlny s-e issue may be ccnsicIacd in the
cIiscn:Ibl of the preaidinl ofIic:u ewn if unlimeJy ~
Cl) The IIIClIiaa IIIIlIt Iddrea 1 sisnific:ant aafely or emhiXWiCilld iuuc.
(J) The motion _
clem_Ie that 1 mataially differed semh would be or would have been likely
bad the newly proffered eridmce been considered initially.
Becanae !ben: _ DO earlier c:onIcnIim m ROICmOIlIIt tnnaminas" the atandmk far 1 lato-filed cadallim IIIIlIt
Waocein f_cClntcnenara u welL See 10 CPA H2.734(1I) and 2.714(1).
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B.

Analysis

First, the motion is not timely because Intervenors did not act promptly after
the relevant information became available. See. e.g .• Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041. 1048-50 (1983).
fur at least 10 months before filing the reopening motion and new contention,
Intervenors had available to them public information both that there was concern
about failure problems with Rosemount transmitters and that Rosemount transmitters were installed in Seabrook. NRC Staff Response in Opposition, March
14, 1990. at 5-6. See NRC Inspection Report dated Jan. 9, 1990 (Attach. C
to Applicant's Answer to Intervenor's Motion to Reopen and enclosure at 1819). They were on notice for some 7 weeks before filing of actions Applicants
had taken and had planned to take with respect to the Rosemount transmitters.
Even were we to assume, as we do not, that the January 29, 1990 NRC bulletin was necessary to their contention, they could and should have moved more
promptly than a full 4 weeks thereafter. especially given that the record had
long since closed and the Commission's immediate effectiveness decision was
expected imminently. The Commission cannot overemphasize the obligation of
Intervenors to raise contentions at the earliest possible time. The Commission
reasonably demands that contentions filed after the hearing is under way - let
alone concluded - be filed promptly after receipt of the information needed
to frame these contentions. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CLI-89-8, 29 NRC 399. 314 (1989). citing Catawba.
CLI-83-19, supra. See also Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-918. 29 NRC 473. 482 (1989) (settled that
promptness is required) and id. at 482 n27 (citing cases).4
More important, our review of the affidavits provided by the parties makes
it clear· that a significant safety issue is not presented by Intervenors' reopening
motion. Intervenors have not reported any new information that Staff has failed
to consider. but simply have argued that harsher measures should be taken than
Staff has considered necessary. While undeniably the Rosemount transmitters
perform safety functions and thus have safety significance, on the basis of the
materials before us we cannot find that Intervenors have provided any reason to
believe that the matter is not already being addressed satisfactorily by the Staff
and the Applicants.
fur example, Intervenors have raised the possibility that the problem could be
more pervasive if in addition to the suspect Model 1153 and 1154 transmitters.
there are Model 1151 or 1152 Rosemount transmitters or if Rosemount elements
were sold to other manufacturers for inclusion in tIansmitters sold under their

41ntervcnon gave no aplanatiat of their belt of promptness from the time that public wonnatiat was available.
Thus, a. parties pointod out, Intem:non failod to .how good Cluse fOl' late filing.
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label rather than Rosemount's. See Minor Affidavit at 6 , 14. But in contradiction of the possibility raised by Intervenors, the sworn evidence is that there
are no 1151 or 1152 transmitters utilized in any safety or anticipated transient
without scram (A1WS) system at the Seabrook site. See NRC Staff Response,
.
Affidavit of Jerry L. Mauck at 4.
Nor are there any transmitters with sensing cells manufactured by Rosemount
and the body supplied from another manufacturing source utilized in any safety
or A1WS system at Seabrook. [d.
.
Intervenors express concern that the startup program may "stress" the plant.
However, it has not been shown and we are not aware of any reason to believe
that the transmitters themselves will be subject to pressures significantly different
from those normally encountered during operation. Thus the startup program
is not likely to increase the likelihood of transmitter failure over that already
considered by placing unusual pressures, forces, environments, and the like on
them. As a generic matter, the Staff has decided that the expectable normal
failure rate of the transmitters is not a safety risk. No more is being permitted
at Seabrook than at nuclear plants nationwide.
Thus, contrary to Intervenors' position, their showing fails to present an
actual "significant safety issue." This is so because they have riot adduced
sufficiently persuasive evidence at the threshold to create a reasonable belief that
the Applicant'S program' and continuing compliance with the Staff-prescribed
enhanced surveillance program will be insufficient to provide the requisite
assurance of plant safety,
In these circumstances we find that the motion was not timely, does not address an issue of safety significance, and failed to demonstrate that a materially
different result would have been likely had the newly proffered evidence been
considered initially, Thus reopening the hearing is not justified under the three

, Applicants have, lrDong OIhcr lhings, identified any insenice transmitters fran \he manuractun:r-identified highfailure-mctim lots and found m1y me. That me ahowed no signs r:L defect, but nonetheless, Applicants' affiant
represented under 0I1h Ihat it would be replaced by Marth 14, 1990. 566 Applicants' Resporue Affidavit of Bruce
Eo Beuchel at 4
Spare transmitla'l from Ihose lots were ~ for JePlaccmcnt of \he ICItsing modules.
Id.
Applicants haYe also completed cah"bratim chccb and have replaced the sole transminer Ihat exIu"bited
any Iympcoms r:L a potential fi1J-oilloas. Id. at 14,30.

,6.

,S.
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relevant criteria. and we need not belabor this opinion with findings under the
late-filed contention rule.
It is so ORDERED.
For the Commission6
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 8th day of June 1990.

6 Commissioner Remick abstained

00

this action.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
G. Paul Bollwerk, III, Chairman
Alan S. Rosenthal
Howard A. Wilber

In the Matter of

Docket Nos. 50-443-0L
50-444-0L
(Offslte Emergency
Planning Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et st.
(Seabrook Station, Units 1
and 2)

June 7,1990

The Appeal Board grants the applicants' and the staff's motions either to
strike or to dismiss as premature intervenors' appeals of the Licensing Board's
May 3, 1990 memorandum and order, except insofar as those appeals addressed
the dismissal of one of the intervenors from the proceeding.
RULES OF PRACTICE:

REOPENING OF RECORD

The criteria for reopening a record are set forth in 10 C.F.R. §2.734.
RULES OF PRACTICE:

FINALITY OF DECISIONS

The test of "finality" for appeal purposes before this agency (as in the courts)
is essentially a practical one. As a general matter, a licenSing board's action is
final for appellate purposes where it either disposes of at least a major segment of
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of the case or terminates a party's right to participate; rulings that do neither are
interlocutory. Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB300, 2 NRC 752, 758 (1975) (footnotes omitted).
RULES OF PRACTICE:

FINALITY OF DECISIONS

A licensing board order that dismisses a party from the proceeding possesses
sufficient finality to be appealable.
RULES OF PRACTICE:

MOTIONS FOR SUMMARY AFFIRMANCE

The appropriate vehicle for seeking a speedy merits disposition of an assertedly insubstantial appeal is a motion for summary affirmance, not a motion to
dismiss.
RULES OF PRACTICE:
CERTIFICATION)

INTERLOCUTORY APPEALS (DffiECTED

While the Appeal Board may invoke its discretionary authority to review
interlocutory orders by way of directed certification, see 10 C.F.R. § 2.718(i),
it will not normally do so unless either of the established tests for the exercise
of that authority is met, see also Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192
(1977).
RULES OF PRACTICE:

FINALITY OF DECISIONS

A protective notice of appeal is appropriate when there is any room for
question respecting the finality for appeal purposes of a licensing board order.
See ALAB-906, 28 NRC 615, 619 (1988).

APPEARANCES
Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck, and Jeffrey
P. Trout, Boston, Massachusetts, for the applicants Public Service
Company of New Hampshire, et al.
Edwin J. Reis, Elaine I. Chan, and Lisa B. Clark for the Nuclear Regulatory
Commission staff.
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John Traficonte, Boston, Massachusetts, for the intervenor James M. Shannon,
Attorney General of Massachusetts.
Diane Curran, Washington, D.C., for the intervenor New England Coalition
on Nuclear Pollution.
Robert A. Backus, Manchester, New Hampshire, for the intervenor Seacoast
Anti-Pollution League.

MEMORANDUM AND ORDER
Before us are motions of both the applicants and the NRC staff seeking either
to strike or to dismiss appeals taken by intervenors Attorney General of Massachusetts (MassAG), New England Coalition on Nuclear Pollution (Coalition),
and Seacoast Anti-Pollution League (SAPL) from the Licensing Board's May
3, 1990 memorandum and order in this operating license proceeding involving
the Seabrook nuclear power facility.1 For the reasons stated below, we grant the
motions in part.

I.
A. The May 3 memorandum and order addressed four issues that we
remanded to the Licensing Board in ALAB-924,2 as well as two motions filed
by intervenors to reopen the record.3 The remanded issues all involved aspeets
of the New Hampshire Radiological Emergency Response Plan, applicable
to the portion of the Seabrook plume exposure pathway emergency planning
zone (EPZ) located in that State.4 More speeifically, the Licensing Board was
called upon to consider further (1) the necessity for letters of agreement (LOA)
embracing school personnel having an assigned role under the New Hampshire
plan; (2) the sufficiency of a 1986 Special Needs Survey designed to ascertain the
persons within the New Hampshire portion of the EPZ who would have special
transportation requirements in the event of a Seabrook radiological emergency;

1 LBP-90-12, 31 NRC 427 (1990).
230 NRC 331 (1989>3Thosc motions. dated February 6 and February 28, 1990, respectively, originally had been submitted to US by
the MassAG, Coalition, and SAPL. Thereafter. we referred thorn to the Licensing Board in an unpublished Much
1. 1990 order.
4 ALAB-924 was rendcn:d on a portion of the appeals taken from the Licensing Board', partial initial decision
ccnccmed with the acceptability of that plan. Su LBP-88-32, 28 NRC 667 (1988>- We recently JUled on the
remaining isruca niscd in the appeals ccnccming the New lumPslWe plan.
ALAB-932, 31 NRC 371 (1990).
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(3) the effect that the period necessary to prepare advanced life support (ALS)
patients for evacuation would have upon evacuation time estimates for those
patients; and (4) the adequacy of the provisions in the New Hampshire plan
with regard to implementation of the sheltering option for the tJansient beach
population. For their Part. the intervenors' reopening motions similarly focused
upon sheltering matters.
At the outset of its May 3 ruling, the Licensing Board announced that it
was granting "leave" to SAPL "to withdraw from the proceeding before this
Board!'5 This action had its roots in a series of filings beginning with a January
19, 1990 letter from SAPL counsel to the Board. That letter was in response
to a January 11, 1990 Board order seeking the advice of the parties respecting
how to proceed on the issues remanded in ALAB-924. In its letter, SAPL
counsel informed the Board that it "could not expect SAPL to have the least
interest whatsoever in any further proceedings before the Board, given the fact
that the Board has decided the issue in the case by directing the 'immediate
authorization' for a full power nuclear license. H6
SAPL's pronouncement prompted a motion from the applicants seeking to
have the Board dismiss the remanded LOA, Special Needs Survey, and ALS
Patients issues as abandoned for the reason that "SAPL, the sponsor and (except
for the LOA issue) sole advocate of these three issues, has abandoned them.'"
Responding to the motion, SAPL stated that it had never manifested an intent
to "abandon" the remanded issues but, rather, bad indicated in the January 19
letter simply that it did not "intend to participate in litigation on any issues
that are unrelated to licensing.'" Asserting that the Board had made clear that
it considered the remanded issues "irrelevant to licensing" because they are
not "safety significant," SAPL maintained that, so long as that determination
remained in effect, it had "no reason to participate in further pro~ings before
the Board."9
The Licensing Board took this explanation of SAPL's purpose to mean that,
once the Commission approved the issuance of a full-power license for Seabrook,
5LBP.90-12, 31 NRC at 423.
6Lcttctfrom Robert A. Backus to Administrative IudgeIvan W. Smith., oJ. (Ianuuy 19,1990) at I. Mr. Backus
was rcfemng to the Board'. November 9, 1989 decision on, blUr alia, the ndiologica1 emergency rcspmse plana
for the Massachusetts portion of the Seabrook EPZ. 'Nhich deciaion concluded 'With 11\ .uthorization for the
issuance of • full·poowcr operating license. S.. IBp·89·32, 30 NRC 375, 651 (1989), appeals peNlillr. That
authorization ~ Commission endoncmcnt of an "immediate effectiveness- review (s•• 10 c.F.R.12.764),
'Nhich mdcmement 'NIS forthcoming on Man:h I, 1990. s.. CIl·90-3, 31 NRC 219 (1990).
7 Applicants' Motion to Di.aniss Abandoned Remand Issues (lanuuy 26, 1990) at 3-4. The applicants pointed
to SAPLcontmtiona 15,18, and 2S IS the genesis ofthooc issues. Ill. at 1·2.
I Seacoast Anti·PoIlution League', Objection to Applicants' Motion of Januuy 26, 1990 (February I, 1990)
It 1.
, 14.. at 1·2, AI the.oorce of Ibe view it attributed to the li=tSing Board, SAPL cited both IBP·89·32, 30 NRC
375, and LBP-89-33, 30 NRC 656 (1989), app6aLr peNlUtr. By "unrelated" or NUrclevant" to licensing, SAPL
.pparauly had In mind issues Iblt, II !he licensing Board AW it, 'NCI'C not crucial to a detc:rmlnation on 'Nhether
an operating 1icenJe ahould be authorized, nonrithatandlng the prospect of funher .dministrative review.
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there would no longer be any possible issue "related to licensing" on which
SAPL might participate.10 That approval having occurred on March I,ll and the
license having issued shortly thereafter (on March 15),11 the Board concluded
that SAPL had effectively elected to withdraw and, accordingly, dismissed the
intervenor from the proceeding before it.13
On the strength of that action, the Licensing Board undertook also to dismiss
both the LOA and Special Needs Survey issues as abandoned by SAPL, their
sponsor.14 The Board nonetheless went on to confront the merits of those issues
and to hold that the concerns that had prompted our remand of them in ALAB924 had been satisfactorily resolved.15
Moving on to the ALS Patients issue, the Board determined that, as remanded
in ALAB-924, that issue was "distinct from the contentions SAPL litigated" and,
thus, was not "SAPL's to abandon.H11S On an analysis of the ingredients of the
issue, the Board identified the subissues that required its further considerationP
Finally, the Licensing Board tackled the remanded Beach Sheltering issue,
together with the intervenors' motions to reopen the record on aspects of that
issue. Rlllowing an extended discussion, the Board rejected the motions. The
first was found to be moot or, at the least, superseded by the second.1S The latter
motion was denied on the ground that it was untimely and, moreover, did not
meet the other reopening criteria set forth in the Rules of Practice.19 Thrning
then to our remand, the Board asked us for further guidance in the form of both
answers to certain specific questions and a response to two referred rulingS.lO
B. On May 11, the MassAG, Coalition, and SAPL noted an appeal from the
May 3 memorandum and order.11 The notice bore the signature of only counsel
for the MassAG, who indicated that it was being submitted "on behalf or' the
other intervenors as well (whose counsel of record were identified by name,
address, and telephone number). On May 16, SAPL filed a separate notice
of appeal, signed by its counsel, that was directed exclusively to the portion
10 LBP.90-12, 31 NRC It 429.

11 As ~er noted, in ell·90-3 issued on that date the Commission provided immediate effectiveness to the
licensing Board'i decision (LBP·89·32) luthorizing the issuance of I full·power license. ~. supra note 6.
11 See 1= fnxn Mitzi A. Young,lllff counsel, to mcmben or this Board (April 26, 1990) It 2.
13 LBP.90-12, 31 NRC It 429·30.
141d. It 428, 431.
15 In the case or the LOA issue, the Board referred to the discussion in LBP·89·33, 30'NRC It 6S9~2. The
Special Needs Survey issue was round subject to mmmuy disposition against SAPL'I claims on the basis of the
n:conI before the Board in 1986. Su LBp·9G-12, 31 NRC It 431·34.
lIS Su LBP·90-12, 31 NRC It 431·34.
171d. It 438-39.
181d. at 442.
191d. at 443-47. Those criteril an: let rOM in 10 C.F.R. 12.734.
10 ld. It 447·54. The licensing Board stated that it would proceed with the remand while lwaiting the requested
ft':dance. ld. It 454.
1 In that filing, the intcrvenon sought other and immediate relief, which we denied in I May 18 unpublished
order.
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of the May 3 order related to its purported withdrawal and dismissal from the
proceeding.
On May 17, the applicants moved to strike the May 11 notice of appeal.
According to the applicants, none of the Licensing Board's rulings on the
remanded issues has achieved the requisite finality to support appellate review
at this time. In addition, treating the May 11 notice as being that of the MassAG
alone,12 the applicants maintain that that intervenor lacks standing to complain
of the disposition of the two issues that the Board determined had been raised
and presented by SAPL. Similarly, the applicants assert, the MassAG is not
in a position to complain of the dismissal of SAPL from the proceeding, an
occurrence that the applicants acknowledge is now ripe for appeal by SAPL.13
For its part, the staff asks us to dismiss both notices of appeal. Observing that
it "generally supports" the position taken by the applicants in their motion to
strike the May 11 notice, the staff goes on to insist that, in the circumstances, the
Licensing Board correctly dismissed SAPL from the proceeding and therefore
that party's May 16 notice should be rejected as well.lA
II.

A. As we have had occasion to observe in several recent rulings in this
proceeding,2-' since our Davis-Besse decision in 1975 it has been settled that:
The test of "finality" for appeal purposes before this agency (as in the courts) is essentially a
practical one. As a general matter, a licensing board's action is final for appellate purposes
where it either disposes of at least a major segment of the case or terminates a party's right
to participate; rulings which do neither are interlocutoty.26

Thus, as the Licensing Board stated,2.7 the applicants expressly recognize,:ZS and
the staff does not dispute, so much of the May 3 order as dismissed SAPL from

n In justification of .udt treatment, the applicants

point to decisims of this Board, rendered in quilc different
cmtats. that are said to hold that one party to an NRC proceeding is not entitled to speak on behalf' of another
party. Licensees' Response to Appeal Board OnIer of May 14, 1990, and Motim to Strike Notice of Appeal (May
17, 1990) at 18.
131d. at 21·22 Apparently, on May 17 the Ipplicants had not IS yet received SAPL'. Mly 16 notice of Ippeal
challenging its cIismissal.
lANRC Stsff'. Motion to Dismiss Notices of Appc:a1 from LBP·90-12 (Mly 25, 1990) It 1-6. In its filing. the
stsff also cxplaina why it believes the question of SAPL'. ItlIllS in the proceeding ahould be teSOlved now on
motion, nther than after I full briefing of the SAPL Ippeal en that matter. ld. It 2 n.l: see infra p. 497.
2-' Su, '.g., ALAB·920, 30 NRC 121, 124 (1989): ALAB·917, 29 NRC 465, 468 (1989): ALAB·906, 28 NRC
615,619 (1988): ALAB·894, 27 NRC 632, 636 (1988).
26 Toudo Edison Co. (Davis·Besse Nuclear Power Statim), ALAB·300, 2 NRC 752, 758 (1975) (footnolcl
omit!cd).
'r1 LBp.90-12, 31 NRC It 454.
:zs Sec tat, this page.

496

the proceeding possesses sufficient finality to be appealable at this juncture.
That being so, there manifestly is no basis for rejection at the threshold of the
appeal taken by SAPL from that dismissal.z9 Whether the Board was right in its
conclusion that SAPL had voluntarily withdrawn is a question that must abide
the event of a full briefing of the appeal.
In endeavoring to bypass the briefing process that ordinarily accompanies
any properly taken appeal, the staff il1l!ists that resolution now of the matter of
SAPL's status is necessary to decide the question whether an appea1lies with
regard to the Licensing Board's treatment in the May 3 order of the LOA and
Special Needs Survey issues.3o We disagree. fur one thing, although dismissing
SAPL's contentions on those issues because of its purported withdrawal from
the proceeding, the Licensing Board nonetheless went on to address the issues
on the merits. Second, as shortly will be seen, irrespective of SAPL's current
status with respect to its intervention in this proceeding, none of the substantive
rulings in the.May 3 order is appealable at this time. By the time those rulings
become ripe for appellate review, we will likely have decided the status question
following the briefing that i~ now in progresS.31
B. Applying the Davis-Besse standard to the intervenors' appeal from the
portions of the May 3 order concerned with the remanded issues and the motions
to reopen, we conclude that the appeal is premature. To be sure, "[w]e are aware
of no litmus paper test for determining what constitutes a 'major segment' of
a particular case"31 and it is sometimes a "close call" on that score.33 In this
Z9 Given SAPL'sscparate May 16 notice of Ippeal, it is not necessary to decide whether the notice of Ipped filed
on May II by the M.ssAG m behalf of, illler alia, SAPL would havc sufficed to put the ltatus question before
us. We nmethe1ess are constrained to observe that the Ipplicants' view that the May 11 notice must be deemed
that of the MassAG alone rests on a hypertechnical frondation enjoying little, if any, support in our precedents.
Nevertheless, to avoid a rcsumction of the applicants' reasoning on the point, we suggest that, in future filings
in which his co-intervenors join, the MassAG list those intervenors and their counsel as joint submitters and,
assuming he has been given authorization, sign it for them. This procedure should forestall the line of argument
that the applicants employed here, which appears to be bottomed wholly upon the use of the "on bcha1f or'
~scology.

Su supra note 24.

31 Our unpublished

May 18, 1990 order tolled the ruMing of the time for the filing of briefs in support of the
appeal from the May 3 memorandum and order taken by the intervenors collectively on May 11. No like action
was taken with regard to SAPL's May 16 notice of Ippeal in our May 29 unpublished order addressed to that
notice. (There appeared at the time to be little room for drobt that (as we now hold) SAPL'I independent appeal
reflected by the May 16 notice was not subject to summary dismissal as premature. This being 10, we discerned
no reason to put the briefing of that appeal on hold while we examined the question whether the other portions
of LBP-9()'12 covered by the May 11 notice of appeal were amenable to appellate review at this juncture.) Thus,
as matters now stand, SAPL's brief in support of its separate appeal is due on lune IS. Su 10 C.F.R. § 2762(b).
It is ror impression that SAPL is prepared to mect that deadline. See SAPL's Response to Appeal Board Order
of May 29,1990 (May 31, 1990) It 2
It might be Idded thlt, even had there been substance to the staff's belief that the rnaner of SAPL's status
required immediate resolution, the "motion to dismiss" the appca1addrcssed to thlt rnaner would still havc been
improvident We are not aware of any circumstance in which an appeal might be subject to dismissal without
briefing on the ground that it "Iaclcs merit" Rather, the appropriate vehicle for seeking. speedy merits disposition
of an ..sertedly insubstantial appeal is • motion for "summary affirmance."
32 ALAB-894, 27 NRC at 638.
33 See, ~.g., ALAB-920, 30 NRC at 124.
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instance, however, we encounter no difficulty in resolving the question against
finality.
To begin with, it appears on the face of the May 3 order that the ALS
Patients and Beach Sheltering issues remain before the Licensing Board - i.e.,
everything that the Board had to say on those issues in the order was wholly
interlocutory in character. Accordingly, in all events, any further appellate
review with respect to them clearly should await their ultimate disposition
beJoW.34 And, because the denied motions to reopen likewise were addressed to
beach sheltering matters, it seems equally appropriate to defer our consideration
of them until we have in hand the Licensing Board's final word on that subject.
Among other things, it is at least possible that that word will either moot the
challenge to the denial of the motions or cast the challenge in a different light.
That leaves the LOA and Special Needs Survey issues. Given our determination last month that the record evidence establishes that it is not necessary
that teachers accompany the school children to reception centers in the event
of a Seabrook radiological emergency,3$ it is unclear that the LOA issue retains
much, if any, vitality.36 Be that as it may, neither alone nor in combination can
the Licensing Board's resolution of these two issues be regarded so clearly disposing of "a major segment" of this case as to warrant our examination of that
resolution in advance of the Board's determination of the other remanded issues
similarly concerned with aspects of the New Hampshire plan.
Our conclusion in this regard is fortified by the fact that, in their opposition to
the motions of the applicants and staff, the intervenors merely state their belief
that the "finality" standard has been satisfied.37 Not only are we given scant
elaboration of the underpinnings of that belief but the intervenors stress that,
"in any event, their notice of appeal was protective.''38 In short, the intervenors
themselves have manifested a decided lack of conviction that this is the time to

34 In !his connection. the intervenots Ippear 10 c:oncede that the Beach Sheltering issue ranains in an interlocutory
postwe but insist that we should invoke hen: our discrelionuy luthority to review interlocutory onIcn by way
of directed cerliJication under 10 C.F.R. 12.718(;). S~.lntcrvcnon' Opposition 10 Motions 10 Strike Notice of
Appeal of LBp-9()'12 (June 4, 1990) It 6 (hercinaftc:r Intervcnms' Opposition]. No motion explicilly -.king that
relief, however. is before III; allthll the intervenots filed wu I notice of Ippeal. Indeed, the intervmon have not
lltiafac:torily demonstrated that either at the eaubliahed teata for the exercise at our din:ctcd cerliJication authority
is meL S~. Public S.,...ic. Co. ollNliatta (Muble Hill Nuclear Generating Station, Unita 1 and 2), ALAB-405,
5 NRC 1190. 1192 (1977).
l5 S•• ALAB-932, 31 NRC at 407-08.
36 In ALAB-924, 30 NRC at 342-43, we noted our Igreement with the Licensing Board that "by performing their
usual role U the custodians of the students in their charge, It lea11t ao long u those 1ltUdc:nts remain on the groonds
of the 1Cboo1, school penonne1 do not become 'providers' of servic:ca for which lcuera of agreement would be
neccsauy."
37
Intem:non' Oppoaition It 8.
381d.. In context, it Ippeara that the intervmon had in mind our previous indication that I protective notice of
Ippeal is Ippropriate when then: is any roan Cor question respecting the finality Cor appeal pwposes oC I I..ic=sing
Board order. Sec ALAB-906, 28 NRC at 619. Then: is. howeva-, another reason (having nothing 10 do with the
finality question) why the intervaIora deem their appeal to be prou>ctive in chancter.
U{ra note 39.

s..
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return to us, by way of an appeal, any of the issues that were remanded to the
Licensing Boan! in ALAB-924.
fur the foregoing reasons, except insofar as concerns the dismissal of SAPL
from the proceeding, the pending appeals from the Licensing Board's May
3, 1990 memorandum and order, LBP-90-12, 31 NRC 427, are dismissed as
premature.39
It is so ORDERED.40

FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

39 In Ihe May 11 notice of appeal. intavalon reiterated their conviction. set fotlh in earlier filings. Ihlt !he
Commission and its adjudicatory boards no longer possess any jurisdiction 10 act in this proceeding because r:L Ihe
intervenors' petitima for review of various agate)' actions Jdating 10 full·power Seabrook operation. which now
are pending in Ihc United Stales Court of Appeala (or Ihc District of Columbia Circuit. To d.re, Ihc intc:rwnms haw
not aucceeded in obtaining a judicial endotscment of their position. We recognW; hOM:Ya', lhat Ihe intc:rvat01ll
haw not abandoned thlt position and lhal!hey filed their appeala wilh us limply ool of an abundance of caution.
4On.e rulings rel'eacd 10 us in LBP·90-12, IS weIlu possibly Ihc questima posed in Ihlt order, will be adcheacd
in a ac:puale ordcc.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
John H Frye, III, Chairman
Dr. Jerry R. Kline
Frederick J. Shon

Docket No. 50-440-0LA
(ASLBP No. 90-605-02-0LA)

In the Matter of

CLEVELAND ELECTRIC
ILLUMINATING COMPANY, st at.
(Perry Nuclear Power Plant,
Unit 1)

June 11, 1990

This Memorandum and Order reviews a petition to intervene and contention
filed in response to a notice indicating that Licensees had applied for an amendment to their operating license which would delete cycle-specific parameter limits and other cycle-specific fuel information from the Perry Technical Specifications and substitute a provision allowing Licensees to set these limits in accord
with NRC-approved methodology. The contention raises an argument that grant
of the amendment will unlawfully deprive petitioner of its hearing rights under
§ 189a of the Atomic Energy Act. The Board indicated that in its view, because it was not possible to ascertain from the application whether the license
amendment would vest any substantial discretion in Licensees in determining
the cycle-specific parameter limits, the contention is admissible. Licensees and
Staff were afforded an opportunity to seek reconsideration prior to the Board's
order admitting the petitioner and its contention.
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ATOMIC ENERGY ACT: CONTENT OF POWER REACTOR
TECHNICALSPECnnCATIONS
Section 50.36 of the Commission's regulations requires that power reactor
Technical Specifications must include those matters as to which the imposition
of rigid conditions or limitations is necessary to obviate the possibility of an
abnormal situation or event giving rise to an immediate threat to the public health
and safety. Cycle-specific parameter limits are such matters. The Commission
may not abdicate its responsibility to review and approve license amendment
applications that raise such matters by granting licensees substantial discretion
in determining them.

ATOMIC ENERGY ACT:

§ 1893 HEARING RIGHTS

An interested member of the public is entitled to an opportunity for hearing
on an application for an amendment to a power reactor license.

MEMORANDUM AND ORDER
(Granting Petition to Intervene)
This proceeding results from a petition to intervene and request for a hearing
filed on March 8, 1990, by Ohio Citizens for Responsible Energy, Inc., (OCRE).l
OCRE petitioned in response to a notice2 that NRC was considering the issuance
of a license amendment to The Cleveland Electric Dluminating Company (CEl).3
In addition to providing an opportunity to request a hearing, the notice stated
that the NRC proposed to determine that the amendment involv~ no significant
hazards considerations.

lOCRE is • priWIe, nonprofit corpcntioo that spc:c:ializes in research and advocacy on issues of nuclear I'CIctor
safety and promctcll the applicatioo of the highest Jlrety .tanduds to .uch flcilities. It wu an intcm:n0l' in
the Pcny operating 1iceme proceeding. In this proceeding. it aeeb to intcm:ne on behalf eX itl member and
RprCSCI1lItive, SUlan L. llian. who aides within IS miles of the Pcny plant. CEI and Staff do not question
OCRE '. IqII'CICDlItiona in this regard.
Additionally, The Utility Radiological Safety Board eX Ohio (URSB) rued • mtcmcztt pursuant to 10 C.F.R.
,2.7lS(c) in which it noted that, while the amendmcztt in question would result in cngincc:ing efficiencies and
administrative c:mvenience, it would also deprive Ohio of the right to be c:msultcd on liCCDIC amcndmcnll provided
by 10 C.F.R. ISO.91(b)(3) and to participate in the amendment proccal pwsuant to 10 C.F.R. 12.714. URSB
lUIes the Commiuioo to proc:ccd with caution when considering IUch .ctioo and to adopt procedures that will
preserve existing cpportunities fOl' public participation. URSB 11110 JeqUCltI thlt Staff take apeciJic .cticm to
c:msult with the Stlte with regard to the amendment in question. Staff caJIIICl is requested to bring URSB 'a letter
to the attcntiCl1 eX the appropriate Staff officca.
25.. SS Fed. Reg. 4282 (Feb. 7, 1990).
3 CEI is lead applicant for illClf and Duquesne Light Company, Ohio Ediaoo Company, Pennsylvania PowaCompany, and the Toledo Edison Company, co-owncrs of the Pcny Nuclear Powa- Plant.
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The license amendment in question removes cycle-specific core operating
limits and other cycle-specific fuel information from the plant's Technical
Specifications (TS) and replaces them with NRC-approved methodology for
determining these limits. These limits provide the technical rules under which
the reactor may be operated. The amendment application was prompted by
Generic Letter 88-16, which noted that the processing of changes to the
cycle-specific parameter limits generated using NRC-approved methodology
constitutes an unnecessary burden on both Licensees and the Staff. The letter
encourages Licensees to propose changes to their Technical Specifications that
are consistent with Staff guidance. That guidance provides, in part, that:
This alternative consists of three separate actions to modify the plant's TS: (I) the addition
of the definition of a named formal report that includes the values of cycle-specific parameter
limits that have been established using an NRC-approved methodology and consistent with
all applicable limits of the safety analysis, (2) the addition of an administrative reporting
requirement to submit the formal report on cycle-specific parameter limits to the Commission
for information, and (3) the modification of individual TS to note that cycle-specific
parameten shall be maintained within the limits provided in the defined formal report.

In the evaluation of this alternative, the NRC staff concluded that it is essential to safety
that the plant is operated within the bounds of cycle-specific parameter limits and that a
requirement to maintain the plant within the appropriate bounds must be retained in the
TS. However, the specific values of these limits may be modified by licensccs, without
affecting nuclear safety, provided that these changes are determined using an NRCapproved
methodology and consistent with all applicable limits of the plant safety analysis that are
addressed in the F"mal Safety Analysis Report (FSAR). Additionally, it was concluded that
a formal report should be submitted to NRC with the values of these limits. This will allow
continued ~ding of this information, even though prior NRC approval of the changes to
these limits would not be required.
The current method of controlling reaetor physics parameten to assure conformance to 10
CFR 50.36 is to specify the specific valuc(s) determined to be within specified acccpunce
criteria (usually the limits of the safety analyses) using an approved calculation methodology.
The alternative contained in this guidance controls the values of cycle-specific parameters
and assures conformance to 10 CFR 50.36, which calls for specifying the lowest fWlctional
peiformance levels acceptable for continued safe operation, by specifying the calculation
methodology and acccpunce criteriL This permits operation at any specific value determined
by the licensee, using the specified methodology, to be within the acceptance criteriL The
Core Operating Limits Report will document the specific values of parameter limits resulting
from licenscc', calculations including any mid-cycle revisions to such parameter valucs.4

In its petition OCRE agreed with CEI and Staff that the amendment involves
purely an administrative matter that raises no significant hazards considerations
as the latter term is defined in 10 C.F.R. § 50.92(c). It stated that its intent is to
raise a legal issue, viz.: that the grant of the amendment will deprive OCRE
4Enc10811te \0 Generic Lcucr 88-16 at 1-2.
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members of the legal means to participate in the consideration of significant
changes to the plant's cycle-specific operations.
Both CEI and Staff attacked OCRE's standing. CEI pointed out that OCRE
concedes that the amendment is purely administrative and involves no significant
hazard. Thus, in CEl's view, OCRE has not alleged an injury in fact that would
support intervention. CEI views OCRE's alleged legal injury as remote and
speculative because it amounts to no more than the possibility that OCRE might
be precluded from raising an issue in the future. 5
Following our direction to it, OCRE filed its contention and responded to
CEl's and Staff's arguments. OCRE's contention states:
The Licensee's proposed amendment to remove cycle·specific parameter limits and other
cycle·specific fuel information from the plant Technical Specifications to the Core Operating
Limits Report violates Section 189a of the Atomic Energy Act (42 USC 2239a) in that it
deprives memben of the public of the right to notice and opportunity for hearing on any
changes to the cycle·specific parameten and fuel information.

OCRE notes that CEI concedes that this amendment will have the effect
of eliminating most requests for amendments to change the cycle-specific
parameters. OCRE maintains that this results in a direct and palpable injury
to its legal right to notice and opportunity for hearing on such requests, and
that § 2.714 clearly contemplates that such a purely legal injury will support
standing.
In support of its contention, OCRE argues that, because the amendment
would permit the changing of core operating limits without public notice and an
opportunity to request a hearing, the only effect of the amendment is to exclude
the public from the process of setting these limits. OCRE maintains that this is
contrary to § 189a of the Atomic Energy Act and a "strong Congressional intent
to provide for meaningful public participation.'t6 OCRE further maintains that the
only opportunity for public participation that would remain if the amendment is
granted, 10 C.F.R. § 2.206, is not adequate. OCRE believes that the amendment
would permit CEI to operate in ways that it otherwise could not without seeking
and receiving specific license amendments. Thus OCRE argues that each time
CEI does so, the Commission will be granting a de facto license amendment on
5 Su CEI'. Much 23, 1990 Answer to OCRE'. Petition at 2·5. In essence, Staff Igrees wilh CEI'. position. It
points cut Ihlt no injury in ract was alleged and thlt, because OCRE merely raises the possibility that it may wish
to litigate future mal1c:rl, thc:rc ia nothing to litigate in thia proceeding. S" Staff'. March 28, 1990 Answer It

5·7.
On April 2, we issued I Memorandum and Order cfuecting OCRE to file ita contention and respond to CEI'.
and Staff'. ugumcnta on .tanding. OCRE'. response and c:mtcntion wen: filed on April 23. rollowing m:eipt
or thst c:mtcntion. we cIircctcd CEI snd Staff to respond to that contention snd affonled OCRE sn opportunity to
Rply to these responses. CEI responded on May 9, stating oo1y thlt in its view, OCRE'. contention meets the
nquimncntl or 10 c.F.R.12.714(b)(2). Staffrcsponded on May 18. OCRE'replied on Iune 1.
6
OCRE'. April 23 Fi1ing of Contention It 4.

S,.
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which it must offer a hearing. OCRE relies on Sholly v. NRC, 651 F.2d 780,
791 (D.C. Cir. 1980), vacated on other grounds, 435 U.S. 1194 (1983), and
Massachusetts v. NRC, 878 F.2d 1516, 1521 (1st Cir. 1989).
While CEI states only that OCRE's contention meets the basis and specificity requirements of § 2.714(b), Staff opposes the contention on the merits.
Staff points out that the Commission has determined that the TS of nuclear
plants have become filled with unnecessary information and as a result, they are
cumbersome and may constitute a hindrance to safe operation, citing the Commission's Interim Policy Statement on Technical Specification Improvements of
February 3,1987.' Staff states that the removal of unnecessary information from
the Technical Specifications must not operate to remove the essential requirements concerning operation. Thus, in this case, the removal of the cycle-specific
parameter limits will be accompanied by inclusion in the Technical Specifications of the requirement that the cycle-specific parameter limits are to be determined in aCcord with NRC-approved methodology. Staff believes that limits
so determined will' not affect the safety of the unit, and that no reduction in
safety margins will take place.
Staff points out that the Commission's requirements concerning what must
be included in Technical Specifications are set forth in 10 C.P.R. § 50.36. Staff
notes that Portland General Electric Co. (nojan Nuclear Plant), ALAB-531, 9
NRC 263,271-74 (1979), discusses this issue and concludes that
technical specifications ate to be reserved for those matten as to which the imposition of
rigid cooditions or limitations upon teBctor operations is deemed necessary to obviat~ the
possibilily of an abnormal siJuation or ~Vtnt giving rist to an immediat~ thrtat to the public
health and saftty.

[d. at 273 (footnotes omiUed, emphasis supplied). Staff believes that removal
of the cycle-specific parnmeter limits in the circumstances contemplated here is
in accord with the Appeal Board's conclusion in Trojan.
Staff recognizes that OCRE is entitled to a hearing on the question of whether
this amendment should be granted. However, Staff does not believe that OCRE's
contention is admissible because, in Staff's view, it is related to some future
contingency, not to the amendment in question. fur this reason, Staff views
OCRE's reliance on the Sholly and the Massachusetts decisions, supra, as
misplaced. Those decisions involved Staff approvals of licensee applications
that should have been opened to requests for hearing. but were not In contrast,
Staff believes that OCRE only raises the possibility that such an event might
occur in the future if this amendment is granted.

'S66 52 Fed. Reg. 3788 (Fcb. 6, 1987).
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We agree with OCRE that injury to a purely legal interest will support standing. Clearly, 10 C.F.R. § 2.714 contemplates this result Subsection 2.714(b)(2)
requires that each contention state the matter of law or fact that it raises and
subsection 2.714(b)(2)(iii) requires sufficient information to demonstrate that
a genuine dispute exists with respect to an issue of law or fact. Subsection
2.714(e) provides that contentions raising purely legal issues must be decided
on the basis of briefs and oral argument In promulgating the recent amendments
to § 2.714, the Commission noted that purely legal contentions were admissible,
but added subsection 2.714(e) to clarify how they should be handled.' Thus
OCRE has standing to request a hearing based on its alleged legal injury.
The question remains whether OCRE's contention is admissible. We agree
with Staff's analysis of this issue up to a point Staff is correct that the
Commission has been concerned with the detail contained in plant Technical
Specifications and has sought to take action to alleviate that situation. Generic
Letter 88-16 is a part of that effort In that letter, Staff requested that Licensees
seek the sort of amendment that is at issue here. We also agree with Staff
that 10 C.F.R. § 50.36 and the Trojan decision control the content of Technical
Specifications.
Staff does not believe that OCRE's contention is admissible because, in
Staff's view, it is related to some future contingency, not to the amendment in
question. In its contention, OCRE maintains that the amendment will result in
changes being made to cycle-specific parameter limits without the opportunity
for a hearing as is presently the case. CEI and Staff agree that this is so. OCRE
contends that this change would violate the provisions of § 189a of the Atomic
Energy Act We believe that OCRE has stated a valid contention. It may be
that the amendment at issue would improperly deprive OCRE of hearing rights
with respect to future changes in cycle-specific parameter limits.
The answer to that question depends on whether the changes that the
amendment would make are in accord with § 50.36 and the Trojan decision.
As noted above, that decision interprets § 50.36 to require that
\hose matters as to which \he impositioo of rigid conditioos or limitatioos upon reactor
opcratioos is deemed necessary to obviate the possibility of an abflQrmal siJuation or event

giving rise to an immediate threat to the public health and safety

must be included in the Technical Specifications. Clearly, cycle-specific parameter limits are necessary to obviate the possibility of an event that could
immediately threaten the public health and safety. Staff states that the amendment in question is not contrary to the Trojan decision because it will not result

'56654 Fed. Reg. 33.168 (Aug. II, 1989); 1 NRC Rules IlNl R6gukJtiDM 2 SC 52, 56.
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in any reduction in safety margins. However, in our view that is the issue raised
by OCRE's contention.
Leaving it to CEI (or any other licensee) to determine cycle-specific parameter
limits in accord with approved methodology but without prior Staff approval
would only be proper, in our view, if the methodology by which they are
determined does not allow for excessive discretion or judgment on the part
of CEI. We are unable to determine from the license amendment application
or from Generic Letter 88-16 whether such discretion would be permitted. If
excessive discretion were permitted the licensee, the amendment could constitute
an unlawful abdication of Commission responsibility to pass on the question of
whether a licensee's activities meet the standards of the Atomic Energy Act and
the concomitant responsibility to provide the public an opportunity to participate
in that process.
The question here at issue, while ostensibly only a question of law, is
not barren of subtle factual content. The legal issue is whether the change
will unlawfully deprive OCRE of participation in the setting of the safetysignificant cycle-specific parameter limits. But if the methodology specified
for the calculation of those parameters and the specification of fuel design are
such as to rigidly determine the cycle-specific parameter limits without the use of
engineering judgment, OCRE would lose no legal rights by the change. (OCRE's
greatest loss would be the dubious privilege of checking CEl's arithmetic.) On
the other hand, if, as a matter of fact. substantial engineering judgment is needed
to derive the parameters from the bases to be included in the new tech specs, the
change would indeed deprive OCRE of its legal right to participate in the setting
of safety-significant parameters. Thus we see wrapped within the outer layer
of the legru question a more recondite question of face To what extent does
the material to be included within the new Technical Specifications inexorably
specify the cycle-specific parameter limits that would be removed? If some
engineering judgment is permitted, is it permissible under the Atomic Energy
Act for CEI to exercise it? We believe that these issues would benefit from
expert testimony.
Because we believe that OCRE has stated a valid contention, it is unnecessary
for us to address the argument that 10 C.P.R. § 2.206 provides OCRE an
appropriate means to participate in the setting of cycle-specific, parameter limits.
OCRE has challenged the legality of the amendment under § 189a of the Atomic
Energy Act. If OCRE is successful in that challenge, there will be no need for
it to consider using § 2.206. On the other hand, if it is not successful, § 2.206
would appear to be OCRE's only means of participating.
Our reasoning in reaching our tentative conclusion that OCRE has stated a
valid contention has extended beyond the arguments advanced by OCRE, CEI,
and Staff. Consequently, we are deferring a final ruling admitting OCRE and
setting a schedule for resolution of its contention in order to permit CEI and
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Staff to move for reconsideration. CEI and Staff may seek reconsideration of
this Memorandum and Order within 10 and 15 days of its service, respectively.
It is so ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD

Frederick J. Shon
ADMINISTRATIVE JUDGE
Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

John H Frye,

m, Chairman

ADMINISTRATIVE JUDGE

Bethesda, Maryland
June 11, 1989
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The Licensing Board admits an intervenor after detailed consideration of
issues of standing, timeliness, and the admissability of contentions. Five of
fifty-six contentions are admitted. The admission of safety issues is based on
genuine issues of fact arising because of Applicant's admission that a particular
change in technical specifications is a "relaxation" and because of an error or
omission in the accompanying analysis. The admission of environmental issues
is based on genuine issues of fact raised with respect to safety issues that might
ultimately result in a finding that the change in specifications is "a major federal
action."
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RULES OF PRACTICE:

STANDING

An organization may gain standing based on the standing of a "member,"
providing that the member is more than just a passive contributor without any
control over its operation. Furthermore, the "member" on whom membership
is based must be a member for herself and not for another organization whose
standing has not been demonstrated.

RULES OF PRACTICE:

DEFAMATORY ALLEGATIONS

Allegations of harassment and intimidation must be documented. After
an opportunity for documentation has been afforded, unsupported defamatory
allegations may be struck from the record.

RULES OF PRACTICE: WITHDRAWAL OF BASIS FOR
STANDING; NONLAWYER
A nonlawyer representing an organization stated - as part of a filing
that alleged harassment and intimidation - that he no longer authorized that
organization to represent him. Nevertheless, since no other basis for stmding
exists and his withdrawal would deprive the organization of standing~ it is
appropriate to give the nonlawyer a second chance to consider the impliCations
of his withdrawal.

RULES OF PRACTICE:
10 C.F.R. § 2.714(b)(2)

ADMISSION OF CONTENTIONS;

In applying the Commission's newly adopted standard for the admission of
contentions, the Board finds that a petitioner must identify an error or omission
in Applicant'S analysis in order to gain admission for its contention. Merely
stating, in reliance on an admission of Applicant, that a change in its technical
specifications is a "relaxation" is not sufficient to gain admission for a contention
when Applicant's analysis accompanies its admission. Petitioner must also
identify an error or omission in the accompanying analysis to create a genuine
issue of fact and gain admission for its contention.
With respect to environmental issues, the Board admitted two contentions
because genuine issues of fact with respect to safety contentions could ultimately
result in a finding that this case entails "a major federal action."
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TECHNICAL ISSUES DISCUSSED

fur a pressurized water reactor: risks during out-of-service time; combined
limit for thermal power. pressurizer pressure, and the highest operating loop
coolant temperature; change in mode reduction requirements; RCS boron concentration; BAT boron concentration surveillance; outage time for one channel
of heat tracing; rod drop time.

MEMORANDUM AND ORDER
(Prehearing Conference Order:

Parties and Contentions)

Memorandum
The purpose of this proceeding is to determine whether or not Florida Power
and Light Company (Applicant) may amend the technical specifications for its
plant pursuant to "the NRC and industry initiative to standardize and improve
technical specifications for nuclear plants. See 54 Fed. Reg. at 50295 [Dec. 5.
1989]:· Applicant·s purpose in seeking to change its technical specifications is
to benefit from industry experience with technical specifications and to facilitate
a "uniform understanding of requirements:'1 However. a petition has been filed
that asserts that the change in technical specifications is unsafe.
During the litigation of this case, the Staff may decide to permit the proposed
change in technical specifications after comments have been received and
considered on the proposed determination of the Staff of the Nuclear Regulatory
Commission "(Staff) that "the amendment request involves no significant hazards
considerations." 55 Fed. Reg. 20.218. 20,227-28 (May 15. 1990).
On Friday. March 23. 1990, we held a prehearing conference in this case
in Miami for the purpose of determining whether either of the petitioners Mr. Thomas J. Saporito and the Nuclear Energy Accountability Project (NEAP)
- should be admitted as a party. A purpose of this memorandum is to determine
whether party status should be granted. To reach that determination. we must
decide whether or not a petitioner: (1) has standing. and (2) has submiued
at least one admissible contention. Both prongs of this test must be met for a
petitioner to be granted party status.
With respect to the standing issue. the Bmird ruled at the prehearing conference that it would accept the position of Applicant and the Staff that Mr. Saporito had standing2 and that, based on his standing. NEAP - which Mr. Saporito
1 -Applicant'. Response to Amended Petition to Intervene" (Applicant'. Response). March 16, 1990, at S.
2 Mr. Saporito wcrka aver 40 boors a wccIt u a teacher at the An Career Training Center, 1 N.E. 19th street.
Miami, florida 33132. and this is wcIl within the SO-mile gcognphical ZOIIC of inIcrest.
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serves as a director - also would have standing. The validity of this ruling
was, however, placed under fresh doubt when Mr. Saporito filed a "Notice of
Withdrawal from Proceeding" on April I, 1990. In that petition, he alleged that
Applicant had intimidated and harassed him; and he therefore asked to withdraw
both as an individual party and as the'basis on which NEAP might be said to
have standing. On April 24, 1990, we established a schedule for resolving this
motion through the issuance of an unpublished memorandum and order concerning the Motion to Withdraw.
The first part of this Memorandum will address the merits of the Motion to
Withdraw and the standing issue. The second part of this Memorandum will
address the question of whether any contentions are admissible.

I.

MOTION TO WITHDRAW AND STANDING

In our April 24 memorandum, we discussed in detail Mr. Saporito's charge of
intimidation and we invited him to resolve that charge, which he has not done.
Our discussion, which now contains our reasons for denying Mr. Saporito's
motion to withdraw as the person on whom NEAP relies for standing, follows:
IT Unproven Allegations and Ambiguities
A

Unproven Allegations

Mr. Saporito stated in his motion that he was withdrawing both as an individual Petitioner
and as a penoo 00 whom NEAP relies Cor standing beeause he Celt intimidated by actions
of the ApplicanL However, he has not penuaded the Board that there is any valid reason
Cor his seriros charge of intimidation.' [Footnote in original.]
An allegedly intimidating event oC which we have been informed is a letter oC March
7, 1990, sent by Mr. John T. Butler, coonsel Cor Applicant, to Mr. Saporito's employer.
We have examined that letter and have concluded that it was a simple Cactual inquiry Cor
the purpose oC confirming Cacts concerning Mr. Saporito's employmenL There is nothing
in the letter that we consider to be intimidating. Indeed, all the letter may have done with
respect to Mr. Saporito'. employment relatiooship is to bring to the employer'. attention, in
a neutral manner, a Cact that is cornmon knowledge and that Mr. Saporito reasonably must
have expected his employer to learn during the coone of this litigation: that Mr. Saporito is
involved in a ease affecting Florida Power and Light, a customer oC Mr. Saporito'. employer.
In addition to the March 7 letter, Mr. Saporito's employer also received a copy oC a
letter sent by Mr. Butler to Mr. Saporito on March 19. In that letter, Mr. Butler assured
Mr. Saporito that "neither Florida Power &. Light Company nor I had any hostile or coercive
motives in ma1cing the inquiry [of March 7]." Since the contents of Mr. Butler's letter was
not directly relevant to any interest of Mr. Saporito's employer, there does not appear to

'We do not find that "Intczvator', Answer 10 Applicant" April 13, 1990 Response ••• ," April 20, 1990, is •
penniaible filing beca\lle it is • n:ply 10 Applicant', annver and is not ~ded for meier the nUei. lUrthermore,
we do not lind any good C&UJe for permittingl'l:titioncr 10 n:pIy beca\lle it hat not demonstnted that there was
anything in the amwer that could be considered • IU!prise.
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be any .trong reason for him to have sent a copy of the letter to the employer and - in
light of Mr. Saporito's earlier complaint - Mr. Butler might easily have anticipated that
Mr. Saporito could have felt coerced by this procedure. Mr. Butler could have avoided the
appearance of c:ocrcion by not copying the employer. However, he may also have felt that
the letter would reassure the employer about there being no coercive intent and we find that
the routine copying of that letter does not, by iuelf, demonstrate coercion to this Board.
After Mr. Saporito complained in a filing of March 9, 1990, that the March 7 letter
was intimidating, we had an internal Board ~iscussion about the allegation, but we did not
canmunicale to anyone our conclusion that no intimidation had been demonstrated to us
and that there was, therefore, no need for us to act on Mr. Saporito's filing, which did not
request any specific action on our part. At the Prehearing Conference that we held in Miami
00 March 23, 1990, Mr. Saporito apparently also was in possession of a copy of the March
19 letter. Yet, Mr. Saporito did not raise the question of coercion at that time, and we did
not rule on it.
Subsequently, we have learned from Applicant4 (fOOlnote in original] that Mr. Saporito
filed a complaint with the Department of Labor concerning the March 7 letter, and that his
complaint has been dismissed.
It is important to the Licensing Board to get to the bottom of this matter. It is not
acceptable for one
to coerce another in a proceeding of this importance. II also is fIOl
acceplable lor a party 10 acc/lS~ anolMr 01 coercion on our record without SIlJIPorling lacts
(emphasis supplied].
We also admit to being puzzled by charges of intimidation in this matter, for Mr. Saporito's fear of intimidation does not keep him from: (I) continuing to make public accusations
against Applicant, (2) filing charges before the Department of Labor against Applicant, or
(3) continuing to represent NEAP - though, apparently, in some -nonpenonal" manner that
causes him to want not to be the source of standing for NEAP.

Party

On May 5, 1990, Mr. Thomas J. Saporito, Jr., filed ''NEAP's Response to
the ALSB's Memorandum and Order." In that filing, Mr. Saporito had an
opportunity to address the Board's serious concern that one party should not
accuse another of coercion without supporting facts. He did not address that
concern.' He a1so did not address the following question asked by the Board:

4 Applicant'. Response to Notice of Wi!hdrawal from Proceeding. April 13, 1990 (Respmse), at 3. According
to App1icanl, Mr. Saporito made a canplaint wi!h !he Dcputmcnt oC lAbor weier Ihc "Whistlcblowing" Statute,
section 210 oC Ihc Energy Reorganizaticn Act (42 U.s.c. § 5851). bued on Ihe MIlCh 7 letter; his canplaint
was dismiascd by a Letter of April 2, 1990. from Jorge Rivero. Assistant Din:ctor, F.mployment Standanls
Administration, Wage and Hour Division, U.S. Departmmt oC lAbor.
'MApplicant'. Reply to NEAP'. Rc:sponsc to Ihe ASUJ'. Memorandum and Ordei' wu filed May 17, 1990.
and Ihe "NRC Staff'. Reply to NEAP'. Response to Licensing Board'. Memorandum and Order oC April 24.
1990" wu filed May 24. 1990. Both partica chose to ignore Pctiticner'. charge of intimidation and did not Iddrcu
whether or not we ahould grant all or part of Mr. Saporito'. motion to wi!hdraw. This is, of c:oune, not IUrprising;
Mr. Saporito'. wilhdrawal is cascntialto Applicant'. and Staff'. argument challenging NEAP'. standing based on
anoIher "member" who c:lalms to be I basis Cor standing. H~. we arc permitted - in !he inIen:st oC justice
and to prevatt manipalaticn of this Board -to Iddrcu an apparent llIcmpt by a party to raise • procedunl islUe
frivolously. whclher or not anolhcr party would have WI do ao.
(CollliNuti)
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If he [Mr. Saporito] is a member [of NEAPJ, then why is he not willing to authorize himself
- acting for NEAP - to represent hirnse1f7

Based on this failure to supply information, we conclude that Mr. Saporito was
not subject to any coercion and we order that all material alleging coercion shall
be considered to be struck from our record. We also caution Mr. Saporito not
to make defamatory charges in this proceeding unless he is prepared to prove
them. Ru1her unsubstantiated attacks could constitute grounds for barring him
from participation.
In light of our finding that Mr. Saporito was not coerced and in light of his
failure to explain why he is not willing to authorize himself to represent himself,
we consider his motion to withdraw himself as the basis for NEAP's standing
to be frivolous and we deny that motion - whose effect would be to place
in controversy a procedural issue concerning whether another person could be
the basis for NEAP's standing.6 (Were Mr. Saporito a lawyer, fully informed
of the possible consequences of his motion to withdraw, we might grant his
motion and rule that NEAP is no longer a party. However, given Mr. Saporito's
lay status, our denial of his motion will give him a chance to consider the full
consequences of his request.)
However, Mr. Saporito's motion to withdraw as an individual is granted
because it does not create any new issues for us to decide. We caution
Mr. Saporito not to engage in procedural maneuvers whose principal purpose
appears to be the creation of new issues for decision in this case.
If Mr. Saporito continues to withdraw himself as the basis for NEAP's
standing, he may do so. However, he is the sole basis on which NEAP relies
and NEAP has already had all the opportunity it needs to establish standing; it
may not file any further documents alleging a new basis for standing. Hence, if
Mr. Saporito fails to assure us of his willingness to have NEAP represent him
(by complying with
of our order, below) the entire basis for standing for
NEAP fails and this case will be dismissed.

,2

We note that (were Mr. Saporito'. motion granted) we an: inclined to dcny .tInding based on the alleged
ItInding of Shirley Breunoff - whom we find: (1) hu 110 control. eUher fonml or through her membC'Ship
ac:tivitics (which .he did not discuss in her affidlVit despite our invitation to do 10) over NEAP, IDd (2) became
a member "Fer Quad City Citizens for Nuclear ArmI Cmtrol" and not for hcrscIf. ~~. her c:crtiJicatc of
membership.) Th=!ore, me law the indicia of membership nxJUisite to provide a bois for NEAP' ••1IDding.
11~a1"'Ru~arcII Grolli' to. K6ftMcIy. 82 F.R.D. 21 (D.D.C. 1979); Surra Club to. Morloll. 40S U.s. 7T1, 739 (1m);
I1W1l to. Waslli"lloll Star. Appl4 Adwrtisill, ColMIi&.riDlI, 432 U.S. 333, 343 (1977); Clolllaro.lfIC. to. R.",ul. 722
F. Supp. 1442, 14S1 (ED. Mich. 1989); compan COfWlida,.d Edi.roll Co. of N"" Yort (1ndian Point, Unit 2).
LBP.82-2S. IS NRC 71S, 736 (1982).
6 At the beginning of the pn:hcarlng c:onfc:n:nce, Mr. Saporito revealed his .tnng feelings that his own ItInding
wu not ncc:cuuy fer NEAP' ••tInding. Tr. S-6. At that time, he acknowledged that the laue wu moot. Tr. 6.
However, he hu since taken steps calculatcd to ruse the issue that we all cmsidcrcd moot. The Board is not
pIeucd by this apparanly contrived attempt to c:auae us to catSider an isauc that all agrocd wu moot.
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n.
A.

CONTENTIONS

Legal Setting

This case represents, one of the first in which the Commission's recently
amended contentions requirement is applicable. Consequently, it is appropriate to set forth the full contentions requirement as it appears in 10 C.F.R.
§ 2.714(b)(2):
Each cootentioo must coosist of a specific statement of the issue of law or fatt to be raised or
cootroverted. In addition, the petitioner shall provide the following informatioo with respect
to each contention:
(i) A brief explanation of the bases of the contentioo.
(ii) A concise statement of the alleged fact or expert opinion on which the petitioner
intends to rely in proving the contention at the hearing, together with references to those
specific sources and documents of which the petitioner is aware and on which the petitioner
intends to rely to establish those facts or expert opinion.
(iii) Sufficient information (which may include information pursuant to paragraphs
(b)(2)(i) and (ii) of this section) to show that a genuine dispute exists with the applicant
00 a material issue of law or fatt. This showing must include references to the specific
portions of the application (including the applicant's environmental report and safety report)
that the petitioner disputes and the supporting reasons for each dispute, or, if 1M petiliorur
~lieve" lhal 1M application faju to cofllain informaljOfl on a relevant maller as required
I!y law, 1M identification of t:ach failure and 1M supporling reQSons for the petilioner's
belief. On issues arising oot oC the National Environmental Policy Act, the petitiooer shall
file contentions based on the applicant's enviromnental report. The petitiooer can amend
those contentioos or file new cootentions if there are data or conclusions in the NRC draft or
final environmental impact statement, environmental assessment, or any supplements relating
thereto, ,that,'IlifCer significantly Crom the data or conclusions in the applicant's document.
[Emphasis supplied.]

B.

General Description or Contentions

Although Petitioner submitted lengthy contentions that purported to comply
with the contention requirements now in effect, on examination we find that
they consist primarily of allegations - based on Applicant's own admissions
- that Applicant has in some instances relaxed requirements in the course of
amending its technical specifications. Generally, Petitioner failed to advance an
independent basis for any of its contentions. Instead, Petitioner relied entirely
on alleged omissions in Applicant's analyses and said it intended to support
its proposed contentions by Mr. Saporito's expert opinion, by interrogation of
Applicant'S witnesses, and by discovery, without any indication of the analytical
basis for further inquiry. These allegations of omission were always based on
assertion, without any specific source of evidence concerning the importance of
the alleged omission.

SIS

The question this presented to us was: could an allegation, based solely on
an admission of Applicant, that some of its technical specifications are being
''relaxed'' - while others are being made more rigorous - form the basis of a
contention that should be admitted under the newly applicable rules? We have
concluded that there is no simple answer to this question but that we must look
further and examine Applicant'S explanations for why a particular relaxation
is not hazardous. H Applicant provides a clear explanation that is not directly
challenged by Petitioner - through evidence or citations to sources or reasoning
- then Applicant's admission of a ''relaxation'' is not by itself sufficient to
admit a contention. If, however, Applicant's "analysis" is merely conclusional
and therefore fails to provide any assurance that its ''relaxation'' is safe, then we
accept Petitioner's reliance on Applicant's admission as sufficient grounds for
the admission of a contention.
Applying this standard, Petitioner NEAP has presented contentions that
are properly admitted. Since NEAP provisionally has standing,' based on
Mr. Saporito's membership, NEAP may be a party and may be referred to as
"Intervenor."
"Petitioners Amended Petition for Intervention and Brief in Support Thereof
(Amended Petition)," March 5, 1990, contains fifty-six proposed contentions.
The first two contentions are environmental and shall be reserved for later
discussion. The twenty-fifth contention relates to facts that are not related to
the change in technical specifications, as we shall discuss below. The other
contentions (3-24 and 26-56) follow a uniform format that we shall proceed to
analyze, for the purpose of communicating accurately the issue with which we
were faced.·
In Thble 1 we set forth Petitioner's third contention verbatim. We have added
to the contention our titles, which we insert in all capital letters, for the purpose
of indicating the apparent purpose of each section of the contention. Then, in
the right margin, we have inserted our comments on the individual sections of
the contention.
We note that Contention 3 relates to a change in wording of the technical
specifications and is in this respect different from some of the other contentions.'
However, the basic approach is the same for all contentions.
In the succeeding portion of this memorandum, we will analyze each section of the transcript of the prehearing conference and the related documents to
determine whether the criteria for admission of contentions are mel In those

, s•• Ordering , 2, itt{ra.
• We c:msider it our obligatim to set forth our n:uoning fully both because this facilitates teVicw or our
dctc:nninatim and the use of our dccisim by
parties who with to be guided by prior c:uc:a.
, An the puticipanu agreed with the Board that the proper place to eyaluate the effect of the omission of
definitions it with respect to those IUbstantive sections in which the omission ofa definition changes the required

wtwe

action. Tr. 22-32.
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analyses, we discuss the rationale advanced by Applicant for determining that
each "relaxation" does not have significant safety consequences. Because three
of the Applicant'S explanations with respect to safety contentions are unsatisfactory, we admit three safety contentions and two environmental contentions.

TABLE 1
UNIFORM FORMAT FOR CONTENTIONS
NOlE: Petitioner's heading for the contention we analyze is: Contention 3:
Statement of the issue of law or fact to be raised or controverted.

Descriptive Title (Provided by Board)
and Text or Contention 3
PURPOSE STAlEMENT
(a) The license amendm~nts
requested by the Applicant to the
Thrkey Point operating licenses DPR-31
and DPR-41 for Thrkey Point Units 3
and 4 respectively, would authorize
replacement of the current plant
Custom Technical Specifications (CTS),
with a set of technical specifications
based on the Westinghouse Standard
Technical Specifications (STS).
FEAR OF CONSEQUENCES
(b) The license amendments sought
by the Applicant, to revise the Thrkey
Point (CTS) with the Westinghouse (STS)
will cause the plant to be operated
unsafely because of the relaxed safety
margins contained in the Westinghouse
(STS), resulting in a release of radiation
and fission products into the environment
which will enter the food chain causing
loss of life, due to cancer and other
related illnesses, to the general public
and radioactively contaminate hundreds
of miles of land and privately owned
propeny and homes, solely dependent on
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Board Comments
This statement is
true. However, it
does not provide
the basis for a
contention.

This statement
contains general
fears that are
not grounded on
any technical
concerns about
the proposed
changes in technical
specifications.

TABLE 1 Continued
the prevailing air currents. [Emphasis
added.]
DESCRWI'ION OF CHANGES
(c) Specifically, the amendments
would change the CTS at specification
1.0 and Table 4.1-1 omitting the
following Technical Specification
definitions: 1. SAFETY LIMITS,
2. LIMITING SAFETY SYSTEM
SETTINGS, 3. LIMITING CONDmONS
FOR OPERATION, 4. PROTECTIVE
INS1RUMENTATION LOGIC,
5. DESIGN POWER, 6. REACTOR
COOLANT PUMPS, 7. ENGINEERED
SAFETY FEATURES, 8. REACTOR
PROTECTION SYSTEM, 9. SAFETY
RELATED SYSTEMS AND COMPONENTS,
10. PER ANNUM, 11. REACTOR
COOLANT SYSTEM PRESSURE
BOUNDARY INTEGRITY, 12. COOLANT
LOOPS, 13. HEAVY LOADS.

Statement of a
change from the
CTS to the STS.
No statement of
the basis for a
contention. Note:
this is the only
part of the uniform
format that changes
from contention to
contention. Often
this part alleges
a "relaxation."

Note: the next portion of the discussion of Contention 3 is preceded by the
following title: Concise statement of the alleged Jacts or expert opinion on
which the Petitioner intends to rely in proving the contention.at the hearing.
SERIOUSNESS OF NUCLEAR ACCIDENT
(a) Petitioners would state here
that the alleged facts supporting Contention
3 are that any release of radiation and
fission products from a nuclear power
plant adversely affect human life and
the environment as a whole and that the
relaxed safety margins evidenced in the
Applicant's (RTS) provide the means and
method for such a release of radiation
and fission products into the environment
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Petitioners state
their fears. They
do not state how
Applicant's STS
will contribute to
those fears. In
other words, "the
means and method"
are not specified. .
Petitioners cite
Applicant's word:
''relaxed."

TABLE 1 Continued
NAME OF WTINESSlO
(b) Petitioners will rely on the
expert opinion of Thomas I. Saporito,
Ir., Executive Director of the Nuclear
Energy Accountability Project (NEAP),
in support of Contention 3. See Affidavit
of Thomas J. Saporito, Jr.
CROSS-EXAMINATION
(c) Petitioners will rely on
cross-examination of Applicant's
witnesses to support Contention 3.

Petitioners fail
to state any
analytical basis
for cross-examination.

GENERAL REFERENCES
References to those specific documents
on which the Petitioner intends
to rely to establish those facts or
expert opinion:
(1) Applicant's (CTS) and (RTS),
(2) Applicant'S Safety Evaluation for
No Significant Hazards Consideration,
(3) Applicant's Undated Final Safety
Analysis Reports, (4) Federal Register
Volumes 48, No. 67 at 14870, (5) Other
documents which Petitioners may find
through further research or which
Petitioners may obtain through discovery
in these proceedings.

m.
A.

Petitioners name a
witness without
providing any idea
about what he may
say.

There are no
specific
citations.

DISCUSSION OF SPECIFIC CONTENTIONS

Withdrawn Contentions

The following contentions were withdrawn by the Petitioner at the prehearing
conference and are no longer at issue:

I°The same wUnClS, Thomu J. Saporito, Jr., is .pecified fer III Ihe CXlII1cnIiDIII.

519

•

•

•
•
•
•

•

B.

all portions of Contention 3 other than those related to the definitions of "safety
limiu" and limiting safety system settings. [Tr. 22, 29 (Staff statement, uncontradicted by Petitioner).]
the portion of Contention 3 relating to the omission of the definitions of "safety
limiu" and limiting safety system settings [Tr. 27-29,30,31-32], with the understanding that these omissions may be considered with respect to particular portions
of the technical specifications where it is alleged that the change has an effect.
Contention 10 [Tr. 102].
All of Contention 12 but that part that deals with the frequency of RCS boron
concentration surveillance.
Contention 13 [Tr. 130-31].
Contention 14 except for the portions stating: (1) that the boric acid pump need
only be available when iu associated flow path is required to be operable, and (2)
permining hot standby for 108 houn after loss of operability of a charging pump.
[Tr. 131-43.]
Contentions 15, 17, 19,20,22,23,24,26,27,28,29,31,32. 34, 36, 37, 38, 39,
40,41,42, 43, 44, 45, 46, 47, 48, 49, 50, 52. 53, 54, 55, 56 [Tr. 144, 150, 154,
158, 163,11 168, 175, 181].

Contention 4
Petitioner's proposed Contention 4 states:

crs

Specifically, the amendments would change the
at specification 1.0 and Table 4.1-1.
Surveillance tables pages 3-8 to 3-10 of the RTS utilize frequency codes which are defined
in Table 1.1 in section 1 at page 1.7 of the RTS.
Therefore, plant operaton will experience increased and greater difficulty using the
surveillance tables at pages 3-8 to 3-10 of the RTS since the operaton will have to refer
back to the frequency code table in Section I, at page 1.7.
This change incorporated in the RTS as compared to the
which provides a frequency
code table with the surveillance Table 4.1-1 increases the probability of operator error which
could result in missed surveillances and unsafe plant operation.

crs

This contention relates to an editorial change in the current technical specifications. In the current technical specifications, the definition for certain frequency codes used in Table 4.1-1 was contained at the end of that table. In
the revised technical specifications, these codes are defined in Section I, Table
1.1 - which provides more specific definitions than do the current technical
specifications. That is, definitions have been transferred from footnote status
to an earlier section of the Technical Specifications, where they are more fully
defined.

11 Although Petitioner spoke ofCOOlmtioo 31, he addressed the substance of"ConIention 33 and pwposely skipped
S~C Tr. 16S.

over CcxnentiOlll 31 and 32.
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Petitioner did not offer any facts and cited no expert sources on this subject
and presented no reasoned statement of why this was unacceptable (see 'fr. 3341,43 [discussion of Judge Bloch and Mr. Frantz]; 'fr. 44 [Frantz for Applicant:
operators are fully trained]; compare 'fr. 44-45); hence, the admission of this
contention is denied. There is no genuine issue of fact raised pursuant to 10
C.F.R. § 2.714 (b)(2)(ii) and (iii).Jl
C.

Contention 5

Contention 5 states, without further specification, that "RTS, Table 4.3I, section 3/4 at page 3-8 relaxes certain surveillance requirements [without
specifying which requirements] ••••" At the prehearing conference, Petitioner
clarified that he is concerned that: (1) the power range neutron flux detectors
may be excluded from channel calibration both for the high setpoint and the
low setpoint" (Te. 46-49); (2) the test frequency for overtemperature Delta T is
decreased from biweekly to every 31 days (Te. 49); (3) the test frequency for
overpower Delta T is decreased from biweekly to every 31 days ('fr. 49); and
(4) there is no test for "under voltage 4.16 kilo volts" ('fr. 49). Petitioner also
provides the following statement of reasons:
rd also like to point out that over-temperature Delta T and over-power Delta T and \Uldervoltage 4.16 KV have been analyzed in the current technical specifications safety analysis of
the plant, so to change these frequency surveillances is definitely going to affect the health
and safety of the public because it's going to provide a means and a method to release fission
producu to the environment.

'fr.52.
These concerns are addressed in the No Significant Hazards Evaluation,
Appendix A 3/4 at 3-1, which discusses the changes in test frequency in detail.
In particular, it relies on a Westinghouse Owner's Group study, WCAP-I0271
series. In light of this reference, we find that Petitioner has not show us how
Applicant's analyses are in error or that they have made a significant omission.
Consequently, the contention is not admitted.

12 Our mcmonndum defines !he failure to dcmonstnte a genuine issue or ract as a failure to provide any factual
evidence or supporting documents that produce some doubt about the adequacy or a specified portion of Applicant's
documents or that provides rupporting reasons that tend to show that there is some specified omission from
Applicant', documents. Su 10 C.F.R. 12.714(b)(2)(ii) and (iii).

521

D.

Contention 6
Proposed Contention 6 states:
Specifically, the amendmenU would change the CTS at specification 1.17.13 In the JITS the
definition of OPERABlllTY requires "electrical power" for system operability, and the A-C
power lOUrce requirements are defined by the A-C sources Technical Specification.
Where one of the A-C sources is inoperable and a component in the opposite train of a
redundant system is inoperable, the CTS require that both of the redundant trains be declared
inoperable. The JITS permit the ACl10N restrictions of the A-C source to govern.
The CTS would typically require MODE reduction within 7 boun pursuant to T.5. 3.0.1.
The JITS requires MODE reduction within 14 hoon when one Diesel Generator and an
opposite tnin component are inoperable.
This relaxation of the safety margins disCUllsed above is unacceplable because it provides
for an increase in the time permitted for MODE reduction from 7 hoon 10 14 hoon.
Additionally, this relaxation of the .afety margins would provide for one train of a two tnin
safety system being inoperable at the same time that one of the two A-C sources powering
the opposite train components is inoperable.

Contention 6 deals with a "relaxation" in technical specifications pursuant
to an NRC letter dated April 10, 1980, to all power reactor licensees from the
Division of Operating Reactors. The purpose of the letter was to clarify "the
use of the term OPERABLE as it applies to the Single-failure criterion for safety
systems." The letter states that:
By and large, the lingle failure criterion is preserved by specifying limiting Conditions
for Operation (LCOs) that require all redundant components of safety related systems to
be OPERABLE. When the required redundancy is not maintained, either due to equipment
failure or maintenance outage, action is required, within a specified lime, to change the
operating mode of the plant and to place it in a safe condition. 1be specified time 10
take action, usually called the equipmenl oot-of-service lime, is a lemporary relaxation of
the lingle failure criterion, which, consistent with overall system reliabilitY considerations,
provides a limited time to fix equipment or otherwise make il OPERABLE. H equipment can
be returned to OPERABLE slstus within the specified time, plant sburdown is nOl required.

Letter at 1.
The gist of the letter is that there must be full redundancy of systems.
However, one system may lose a source of power (either on site or off site
but not both)14 providing "all of its redundant systems, subsystems, trains,
components and devices are OPERABLE, or likewise satisfy the requirements
of this specification_" Enclosure 1 at 3.0.5.
13 nn. appcus 10 be • c:ilation 10 the RI'S.
14 At the prdiminuy bcarlna. Judge Bloch asked • question that Ihowed that he did not properly understand
the natunI or this change in tcdUIical specificatiOl1l. He bc1i~ that this specification pmniaed one cL two

alIcmatiw IIOUtceI of offsitc power 10 be unavailable but that this change had nochina 10 do with emergency
onsitc po-= 'J'hi. .ppa!'CIltly inoorrect vieW' wu, however, coaobontcd by CXlWIICl foe ApplicanL Tr. 56-63.
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The Revised Technical Specification has adopted this Staff suggestion. It
obviously does represent a ''relaxation," as Applicant admits: previously two
sources of power had to be available for a safety-related system or the system had
to be declared inoperable and now conditions are specified where a system with
only one power source can be operated tempornrily. However, Petitioner does
not provide any technical opinion or reasons to believe that the change is unsafe;
in particular, it is not shown to be in violation of the single-failure criterion.15
Tr. 55-63, 65. Hence, Petitioner has not given us a reason to determine that
there is a genuine issue of fact with respect to this contention and it shall not
be admitted.
We note that this change in Technical Specifications also increases the time
allowed for mode reduction (while operating in Modes 1 through 4) from 7 to
14 hours. No Significant Hazards Evaluation, Appendix A at 1-5. Compare
Revised Technical Specifications at 3/4 0-1, §3.0.3, which appears to differ
from the No Significant Hazards Evaluation. This time allowance exceeds the
Model Technical Specifications attached to the April 10, 1980, Staff letter on
which Applicant relies for its technical specification change. Section 3.0.3 of
the Model Technical Specifications requires that the unit be placed in at least
HOT STANDBY within 1 hour and at least HOT SHUTDOWN in the next 6

hours.
Had the Petitioner cited this source, we would have required Applicant to
respond. None of Applicant's analyses clearly stales the risk - in the form of
possible accident sequences - that is being avoided by mode reduction. Hence,
it is impossible for us to evaluate the appropriate duration of time before mode
reduction. is required.
It is obvious that permitting operation during an equipment out-of-service
time is a potentially dangerous practice. Because the time of out-of-service
operation is limited, there is little total risk during this time and therefore little
chance that empirical evidence will become available with which to evaluate the

15 The Qplanation of Ihe basis for the Staff 1 = is not wholly aatisCying to the Board. There is no discussim.
for example, of what new risks occu:r for reactors because of this change nor eX what analyses have been done
to provide usunnce lhat it is appropriate to permit ruch new risks to occur during the limited out-of·service
time. Nor is Ihia mailer cleazed up by Applicant" No Sign.iJicant Hazard Enluation at 1.17. It is not clear why
Applicant baa c:mc1uded lhat lhese risks are acceptable. If Ihey have nOl already dme .0, we urge Applicant and
Staff to pey detailed allen!im to possible risks. Su Tr. 116 (Staff counsel agrees wilh Ihe Board Ihat Applicant
should have Ihought through what scquencea Ihey are inviting through Ihe relaution of noquirements).
However, we still c:mclude lhat Petitioner failed to lUte an admissable cmtention. 'Though Ihe noquesl for
an amendment does not appear to be .. well analyzed u we would like, Petitioner failed to address Ihe Staff',
technical 1 = at all and failed to ,tate a reasoned, doc:umented basia for believing lhatthis change was unsafe.
Thus it did nOl mcc:t Ihe genuine issue noquirement of 10 c.F.R. § 2.714(b)(2)(ai) and flii).
We note Ihatl0 C.F.R. 150.63 lUtes Ihat operators must clcmcrutrate lhatlheir alternative AC power Ioun:cs
"will cautitute acceptable capability to wilhstand IlItim b1ackoat," presumably under advene operating condiUOlll
IUch u might occur during Ihe limited cut-oC·service time. However, Applicant is nOl yet nquired to comply
wilh this lqIUlation, which goes into effect according to. schedule filed by Applicanl. 10 c.P.R. §50.63(cX4);
Tr.206.

S23

extent of the risk occurring during implementation of this practice. So it seems
to the Board that it is particularly important that risks during out-of-service time
be carefully delimited by analysis. As no such analysis appears to have been
done,16 we ask the Applicant and the Staff to carefully scrutinize these provisions
and, in particular, to anticipate possible accident sequences that are being risked
and to take appropriate steps - including reducing the risk exposure - if the
analysis indicates some new grounds for caution. See Te. 108-17.
In this instance, however, Petitioner's assertions that there is increased
risk from this technical specification change is based entirely on Applicant's
admission that there is a relaxation of requirements here; and we do not think
that the admission, without more, is enough to provide a basis for this contention
in light of the Staff letter supporting the Applicant's position. Petitioner brought
no expert opinion to bear to show what risks are being taken and only the Board
- and not Petitioner - has advanced reasons to be concerned about Applicant'S
new procedureP See Te. 65. Consequently, we find that Petitioner did not show
the existence of a genuine issue of fact and this contention is not to be admitted.
E.

Contention 7
Proposed Contention 7 states:
Specifically, the amendments would change the CTS at spccificatioo 2.1.1. The CTS require,
at the related scctioo 1.1, that if any safety limit is exceeded, the associated reactor shall
be shut down 1Dltil the AEC authorizes resumption of operation. The CTS at section 2.1
provides for fuel cladding integrity as indicated at B2.1 with a design pressure of 2485 psig
for safety valve set points. Additiooally the CTS include requirements (or 1WO and ONE
loop opetatioo, and natural circulation.
The RTS are less restrictive because they do not include requirements for 1WO and ONE
loop operatioo, and natural circulatioo. The RTS relax existing safety margins in the CTS
by permitting a (one hour) time requirement for mode reductioo in the ACITON statcmcnL
In the RTS at Figure 2.1-1, the reactor core safety limits appear to be outside of the safety
margins descnbcd in the CTS.

16 Thc Applicant" No Significant Hazuds Evaluation docs 1101 analyze this situation. InJtead, it uses the fonowing
phrases 10 mpplant analysis: gaterally high reliability, marginal reduction in overall Iystan reliability, slight
incrcue in time, smcnJly higb reliability. and extremely rcmDle. No consideration bat been given 10 IIpCCific
accident scawios and 110 probabilities have been estimated. The full "analylis," in Appendix A at 1-5, is:
The po!a1tia1 re1axation cIiscussed abow: is accepcab1c because of the amenlly higb reliability of the A-C
sources, the margina1 reduction in overall Iystan reliability due 10 the lanporuy unavailability oC one
d the two A-C sources and the alight incrcue in time allowed Cor the mode reduction rt 10 14 houri).
AlIo, clue 10 the gcoc:rally high reliability of the ..rety aysIanI in the plant, the likelihood of one train
d a two train ..rcty Iystan being inopc:rable 11 the lame time that one rl the two A-C lowcca powering
the cppociIc train c:amponatll is inopc:rable, is exlJancly ranDle.
17 Although we might cIcc1uc • 6lUJIpOw issue on the ground that this issue is important 10 ..fety, we lNst the
Staff 10 nspond sympathetically to our auuestion and _ do not.. tbczd..e, Ihink it na:eaauy to mue this •
matter act Cer hearing.
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In this contention, Petitioner challenges a portion of Applicant's proposed
technical specifications that appears to be more restrictive than the prior version.
In the proposed specifications, Applicant has deleted the requirements for oneand two-loop power operation. They have done this because power operation
with less than three loops has not been analyzed in the safety analysis and,
therefore, should not be permitted in the technical specifications. Proposed
Technical Specification 2.1.1, Appencijx A at 2-1. Since Petitioner does not show
how this apparent tightening of the technical specifications is less restrictive, we
find no genuine issue with respect to that part of the contention. See Tr. 68-72.
There is another potential issue here concerning whether or not there has
been a change in the time required for mode reduction. Applicant claims that
"[a]n ACTION statement is added for consistency with the Standard Technical
Specification." The Action statement permits 1 hour for mode reduction for
exceeding a combined limit for thermal power, pressurizer pressure and the
highest operating loop coolant temperature. Proposed Technical Specification
2.1.1 at A 2-1. .
We note that Applicant .does not discuss what action was appropriate under
the current technical specifications, prior to the addition of this action statement
- so we do not know precisely what change in practice has occurred. However,
the revised procedures have a separate section dealing with the reactor trip
system, which produces faster shutdowns than the 1 hour required by § 2.1.1.
Furthermore, they contain a clear statement that the plant must be in hot
shutdown within an hour (§ 2.1.1), that the NRC must be notified "as soon
as practical" (§6.7.1.a) and that critical operation shall not be resumed without
permission of the NRC (§ 6.7.l.d). This appears to comport fully with 10
C.FoR. § 50.72 and, since Petitioner has given us no reason to determine that
there is any uncovered situation for which faster shutdown than 1 hour is
required, we find that there is no genuine issue of fact and do not admit this
portion of the contention. See also Tro 73 (representation of counsel concerning
current practice).
Still another potential issue with respect to Contention 7 relates to Petitioner's
argument, at no 84-85, that:
[1lhe reactor core safety lirniu appear to be oouide the safety margins descnDed in the
current technical specificatioo. And in that revised technical specificatioo Figure 2.1-1, the
RTS at 110 [Percent1 power [has a1 Delta T [(T-average = 1(2 (T-hot + T-cold)] •
at
2,385 psig, [of]
approximately 620 degrees fahrenheiL And that has to refer to
their figure 2.1-1. That is compared to the current tech specs at 110 percent ••• at 2,385
psig •• [of] approximately 627 degrees F.
0

••

0

0

•

••

0

However, both the Applicant and Staff stated that there was no change in this
particular figure from the current technical specifications. Having checked both
the current and revised specifications we also are not aware of any change.

525

Therefore, it appears - as Mr. Saporito stated at the prehearlng conference
at 'fro 87 - that Mr. Saporito was misled by the documentation he used into
believing that a problem existed when in fact no problem did exist Hence, this
portion of the contention shall not be admitted.
F.

Contention 8
Contention 8 states ll :

crs

Specifically, the lI1Iendmenu woold change the
[current tedmical specifications] at
specification 2.1.2. The
require immediate plant shut down and ccmpliance with
Administrative Controls in section 6.3[:1 ••• page 6.3-1 contains the reporting requirements.
The RTS [revised tedmical specifications], in an ACI10N statement, require plant shutdown
within 1 hour and compliance with Administrative Controls in Section 6.7.1 if the safety
limit is not met in MODE 1 or 2. Therefore, the RTS represent a relaxation of safety margins
existing in the

crs

crs.

The lack of admissibility of this contention is governed by the portion of our
discussion of Contention 7 in which we discussed § 2.1,1 in the revised technicaJ
specifications (with respect to TIIERMAL POWER, pressurizer pressure, and
the highest operating loop coolant temperature) that requires plant shutdown
within 1 hour and compliance with the Administrative Controls in section 6.7.1.
We find that the same procedure, when applied by § 2.1.2 to Reactor Coolant
System pressure, fully complies with 10 C.P.R. § 50.73 and that Petitioner
has not demonstrated that there is any significant safety concern. Hence, this
contention is not admitted.
G,

Contention 9

Proposed Contention 9 states that U[t]he RTS relaxes the CTS by providing
for channel drift in the reactor trip set point table 2.2-1 at page 2-4 in the RTS."
However, the table in the RTS does not contain any values for channel drift and
therefore does not make any substantive change in prior operation. In addition,
we have been assured by Applicant that it would require a new amendment to
insert a value into the blank column on this table. 'fro 92.19 Hence, we conclude
11 At the preheating conference, we invited Petitioner to lpCcify errors Cl' omissions in Applicant" IUppOIting
analylCl. In our memorandum, we have addressed only those issues for which Petitioner hu auemplCd to .how
c:rrors Cl' omiuions and have IJeated other portions u withdrawn. ror example, in ConIcntion 8. Petitioner had
argued that "the amcndmmts would change _ •• apecilication 2.1.2 and ••• [the "teporting mJUimnenll" at]
16.3 [have been relaxed]." ConIcntion 8. However. al Al'Plicant _ed. !here is no 12.1.2 in the current technical
specifications and 16.3 is im:1evant. Lc:uer mAprll4, 1990. These problems appear to have ~ from
Petitioner', uae moutdated documc:nts.
19 We inteIprct the convmation in the tranacriplto cxmIitule an III\UUICC to uS. If it is noC, Al'Plicant should
notify us promptly of our arot.
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that there is no change in the referenced portion of the technical specifications
and no genuine issue of facL The contention shall not be admitted.

H.

Contention 11
The proposed contention states:
The RTS relaxes the crs because MODE Applicability is explicitly defined for each
Surveillance Requirement and forced MODE reductions required by Action statements will,
for the most part, stop with the fint Mode beyond the LCO requirement.

In oral argument at the prehearing conference, Petitioner stated:
The Applicant in their safety eva1uatioo admits in some cases that there will be a relaxation
canpared to the current requirements. They even cite an example that the revised tech specs
for the emergency core coolant system. the ECCS. the mode applicability for modes 1. 2,
and 3 and the action statement mode stops at mode 4, while the current tech specs requires
mode reduction to mode S. So the current tech specs require them to implement a mode
reduction to Mode S, and then the revised tech specs are not as restrictive. They only require
mode change to Mode 4.

'fr. 103. Petitioner then has criticized Applicant for failing to document or to
present supporting references for its statement that "in Mode 4 the probability
and consequences from a design basis rupture is reduced." 'fr. 104.
Applicant's answer to this question of lack of analysis is that the change is
consistent with the standard technical specifications for Westinghouse plants.20
'fr. 105. Applitant concedes that there is some risk from being in Mode 4 rather
than in Mode "5. Statement of Counsel, Tr. 106. Applicant also concedes that it
did not provide a systematic review of possible accident sequences that might
occur in Mode 4. [d.• Tr. 108. Nor has the Board or the public been provided
with supporting analyses from the Staff's acceptance of the standard technical
specifications. Staff Counsel, Tr. 113.
Under the circumstances, we conclude that Petitioner has created a genuine
issue of fact concerning Applicant's omission from its analysis of consideration
of the risks related to the change in mode reduction requirements. Hence, this
contention shall be admiUed with respect to this genuine issue of fact.

20 Although we ate not aware of any analyscs accompanying the ltandardizcd technical lpecifications - and
thezd"are have a void on our n:c:ord - we IUSpCCl that there may be very little difTen:nc:c in risIc ocaming
because of a 150" c1iffermce in temperature between hot and cold shutdown. occuning in a
clcsigned for
extremely high pressures and temperaturel.

sYstem
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I.

Contention 12

In oral argument. Petitioner narrowed Contention 12 to deal exclusively with
its concern that the frequency of surveillance for the RCS boron concentration in
operating Modes 1 and 2 is reduced from twice per week to once in 31 effective
full-power days.
The No Significant Hazards Evaluation - which also constitutes Applicant's
Safety Evaluation21 - in Appendix A 3/4 at 1-3, justifies this change because:
the RCS boron concentration is not directly related to SHUTDOWN MARGIN in MODES
1 and 2. The SHUTDOWN MARGIN in Modes 1 and 2 is ensured by surveillance of the
control rod bank position and verifying that the rod bank withdrawal is within the allowable
withdrawallimiL

The principal argument Petitioner presented was the unsupported assertion that
the probability for change in boron concentration is greater in Modes 1 and
2. Th. 121-22. By inference, Petitioner therefore argues that more frequent
surveillance is required to maintain constant boron concentration. However,
Petitioner does not respond to the principal argument: that the boron is not
needed for shutdown margin in these modes.22 Hence, this contention shall not
be admitted.

J. Contention 14
Proposed Contention 14 states:
Specifically, the amendments would change the crs at specification 3/4.1.22 (1) The RTS
relaxes the safety margins existing in the crs whereas in the RrS a boric acid pump is only
required to be operable when its associated flow path is required to be operable.
(2) The allowed ootage time for a boric acid pump is relaxed from 24 boon to 72 hoon.
(3) The RrS do not require cold shutdown of the plant for a period of 102 hoon after
losl of the boric acid pump or the boric acid flow path.
(4) The RrS include an explicit Action time for restoring operability of the boric acid
flow path which ultimately can result in a lapse of 174 boon before the plant is required to
be placed in cold shutdown.
(5) The RrS provide for an explicit Action restriction which addresses an event where
boch the boric acid source and the normal flow path through the regenerative heat exchanger
is inoperable.

21Tr.179.
22 Su 10 CPA 150.62. which 11 consisIaJt with the position DC Staff' and Applicant because it IajUimI an
indcpenclenlauxi!iuy (ar cmerJellCY) Cecd...tcr ayslem Car PWlU (mb.cctioD (e)(I» nthcr than a standby liquid
contml system. which 11 required Cor BWRs (au!.cctim (c)(4».
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Petitioner objects to relaxing requirements so that the boric acid pump is only
required to be operable when its associated flow path is required to be operable.
Applicant points out in its No Significant Hazards Evaluation, Appendix A 3/4
at 1-16, that the boric acid pump is not assumed to be operable in the safety
analysis .. Petitioner asserts, without authority, that if safety injection 'cails, "the
only thing you have left is insertion of boron to decrease the reactor's reactivity
to bring it to safe shutdown margin." 'fr. 131.
Since Petitioner does not offer qualified facts, pursuant to the regulations,
or cite a relevant source on this point, we accept Applicant's representation.
There is no genuine issue of fact and this portion of the contention shall not be
admitted.
Petitioner also alleged that it was improper to permit hot standby for 102
hours after loss of operability of a charging pump. Petitioner is addressing a
mode change where Applicant will go to hot standby with boration for 102
hours instead of cold shutdown. The full statement concerning this "relaxation"
in current requirements is set forth in the No Significant Hazards Evaluation,
Appendix A 3/4 at 1-14, § A.2.c.3, and states:
The requirement for restoring operability if the boric acid pump Of the boric acid flow path
is not returned to service within the initial time period is changed from placing the plant in
cold shutdown within an additional 48 houn to placing the plant in hot standby and berating
to 1% delta-1c)Ic at 200"F within the next 6 houn and restoring the plant to operable status
within the next 72 houn or be in cold shutdown within the next 30 houn.

The logic of this section seems impeccable. The primary function of the
boric acid pump and flow path in hot standby is to provide enough boration to
attain the boron needed for cold shutdown margin (i.e., borating to 1% deltakIk). Hence, if you borate to that standard, it seems acceptable to stay in hot
shutdown for some period of time.
This would have ended our inquiry but for language in the No Significant
Hazards Evaluation, Appendix A 3/4 at 1-17 that we do not fully understand.
The language that we do not understand states:
After borating to cold shutdown SDM, the only boration system function is make-up for
loss in volume due to shrink. In the event that this capability is lost in this time interval,
the plants abiJity to reduce modes as required i.r lost, but the safety aspect of maintaining
the SDM is preserved. So, extending the time period to restore operability to the pumps or
flow path docs not result in an increase in the probability of or impact on the consequences
of an accident previously evaluated. [F.mphasis added.]

Our concern is that it seems to be possible, during the additional time in hot
standby, to lose the ability to reduce modes; the possible safety implications of
this loss of ability require explanation. Accordingly, we find the Applicant's
explanation inadequate and admit this contention for this one purpose.
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K.

Contention 16
Proposed Contention 16 states:
Specifically, the amendments would change the CTS at specification 3/4.1.24. (1) The RTS
would relax existing safety margins in the CTS whereas the RTS change the BAT boron
concentration surveillance from twice weekly to weekly.
(2) The RTS would relax existing safety margins in the CTS whereas the RTS delete the
BAT level instrument weekly Clannel Cleek.

Petitioner objects to a relaxation in BAT boron concentration surveillance
from twice weekly to weekly, the deletion of a minimum volume requirement
on the primary water storage tank, and the proviSion of some specified delays in
mode changes required because of the inoperability of the Boric Acid Storage
System. Applicant explains the basis for these provisions in the Proposed
Technical Specifications, Appendix B 3/4 at 1-2 to -4; it also handles this subject
in its No Significant Hazards Evaluation, Appendix A 3/4 at 1-27.
As Staff points out:
In the application Applicant states the boron concentration does not vary very much over
a week, thus making weekly surveillance of the concentration adequate, and that there are
additional surveillance requirements which compensate for the deleted channel check. App. A
at 3/4 1-23 to 24. Petitioner has not addressed Applicant's discussion of these changes at

all.23

We agree with the Staff. Petitioner has failed to show that Applicant is in
error or has omitted something from its analysis. See Tr. 146-50 (note that
Applicant repeats its assurance that a weekly boric acid tank volume surveillance
is planned). Hence, there is no genuine issue of fact and this contention is not
being admitted.
Petitioner states that:
their position in the safety evaluation is that once a week is adequate [surveillance] because
the boron concentrations don't significantly change in Modes S and 6. Our position is
the safety analysis is incomplete because they should have (X)JJsidered boron coocentration
in all modes of operation because that's the way it's established in the current technical
specifications.

Tr. 146. Petitioner is correct that the safety analysis presented in the No
Significant Hazards Evaluation, Appendix A 3/4 at 1-23 omits any discussion of
the deletion of surveillance requirements for Modes 1 through 4. Since the boron
concentration surveillance is reduced for all modes (see 3/4.1.2.4, § A.2.c.l,

23 Staff Respatsc at 40.
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Appendix A 3/4 at 1-22), Petitioner seemed to have addressed an omission in the
analysis. However, the Staff addressed this at Tr. 150 by stating ''the teclmical
specification at issue here appears to be related to shutdown, which would be
the modes that were discussed in the safety analysis - in the accompanying no
significant hazards analysis." In this assertion, which was not controverted by
Petitioner, Staff appears to be correct Hence, there is no genuine issue of fact
here and this portion of the contention is not being admitted.
Petitioner continues to say:
You know, they say that that channel chedc IUrveillance they want to delete, IIId they lay
it', not needed because they do • weekly IUrveil ••• -they do • weekly check on it and
even the instrurnentthat',loca1 at the tank - if it indicated zero in there, that there', always
900 gallons remaining in there.

Tr. 147. This we find to be an incorrect reading of Applicant's position. Applicant does not assume that 900 gallons always remains in the BAT regardless
of the reading of the indicator. What it says is that the indicator never shows
less than 900 gallons and that they therefore rely on a weekly surveillance of
the BAT liquid volume itself to determine whether the instrument readings are
accurate. No Significant Hazards Evaluation, Appendix A 3/4 at 1-24. (Applicant also states that "the BAT is not required to be OPERABLE for accident
mitigation by the reactor trip or ESF actuation system." Petitioner does not
address this ground for asserted safety.)
We conclude, therefore, that this portion of the contention - dealing with
the BAT level instrument weekly Channel Check does not contain a genuine
issue of fact·and is not being admitted.

L.

Contention 18
Proposed Contention 18 states:

crs
crs

Specifically, the amendments would change the
at specification 3/4.1.26. (1) The RTS
would relax existing safety margins in the
whereas the RTS increase the allowable
outage time for one channel of heat tracing from 24 houn to 30 days.

Applicant would increase the allowable outage time for one channel of heat
trncing from 24 hours to 30 days. No Significant Hazards Evaluation, Appendix
A 3/4 at 1-30. However, the increased outage time is allowed only because
there is an 8-hour temperature surveillance to ensure that a proper temperature
is being maintained in the portion of the system that is traced. 1d. at 1-31.
Petitioner's principal challenge is to question how a temperature surveillance
can be appropriately performed in order to ensure that proper temperature is
maintained. Tr. 151; No Significant Hazards Evaluation, Appendix A 3/4 at
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1-31, §B.3.a. Although this argument is not directly answered on the transcript
(Te. 152-54), Petitioner is not an expert in methods of performing surveillance of

piping systems and we are unpersuaded by his unsupported assertion that there
is some difficulty here.24 In addition, we note that Applicant has stated without
contradiction by Petitioner that the boric acid is not required to be operable for
accident mitigation (Tr. 153), and Petitioner has not stated any other purpose
for which it needs to be available. Hence, there is no genuine issue of fact and
this contention is not being admitted.

M.

Contention 21
Contention 21 states:

crs

Specifically, the amendments would change the
at specificatim 3/4.1.3.4. (1) the RTS
rod drop time (rom the "beginning of decay o( stationuy gripper coil voltage to
dashpot entry".

measu~s

This contention deals with rod drop time. Petitioner alleges that Applicant
admits that the measurement is a relaxation of requirements. Te. 154. However,
Applicant makes no such admission. Indeed, it is clear that the new measurement
is more conservative. The prior measurement of rod drop time is from the
beginning of rod motion to dash pot entry. The new measurement commences
before there is any rod motion. It begins "from the beginning of decay of
stationary gripper coil voltage" and ends at the same time as previously: with
dash pot entry. Since the new measurement begins earlier - and ends at the
same time - and since the limit on the allowed rod drop time remains the same,
it is clear to the Board that the new requirement is actually more conservative and
that there is no genuine issue of fact here. No Significant Hazards Evaluation,
Appendix A 3/4 at 1-42; Te. 157-58. The contention is not being admitted.

N.

Contention 30
Proposed Contention 30 states:

crs

Specifically, the amendments would change the
at specificatim 3/4.4.1.1. The RTS
relaxes the'allowed OIllage time (or a Reactor Coolant Loop in Mode 1 (rom one hour to six

boon.

Petitioner objects to a relaxation of the outage time for a Reactor Coolant
Loop in Mode I, from 1 hour to 6 hours, because operation with two loops
24 We expect that the Staff hu ucertalned, during its review of the RTS, that Icmpcr1llUrC I1ltVeillancc measllrCS
an: adequate.
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has not been analyzed. No Significant Hazards Evaluation, § 2.1.1 2.b.2. We
conclude that this contention shall be admitted.
Applicant's explanation is far from complete:
Relaxing the time limit to be in [get into]2!I HOT STANDBY from ooe to six Iiours will
allow the plant additional time to restore the loop or perform a normal shutdown. Jncn:asing
this ACI10N statement time limit will have a minimal impact on a previously evaluated
accident because the ACI10N statement only applies in the lIII1ih/y event of a single RCS
loop being lost during MODE 1 or 2. With power above the P-8 setpoint. a second plant
accident transient during the time interval of the ACI10N statement is unlih/y. The Reactor
Trip System continues to monitor plant conditions during the ACI10N time interval and trip
functions such as overtemperature delta-T, or loss of flow are available to provide protection
during the ACI10N time interval F"mally. adopting the proposed ACI10N time has the
potential benefit of reducing the number of reactor trip transienu imposed 00 the plant..16
[All emphasis added except all-caps.J

Petitioner challenges Applicant's justification for this change (Tr. 160):
Jncn:asing this ACI10N statement time limit will have a minimal impact on a previously
evaluated accident because the ACTION state~flt only applies in the unlikely event of a
single Res loop being lost during MODE 1 or 2.

No Significant Hazards Evaluation, Appendix A 3/4 at 4-2 (emphasis added).
The Board agrees with Petitioner that this particular justification is lacking. An
ACTION statement should not be justified simply because it would be used only
rarely. The question is whether it is safe when it is used.
Petitioner also challenges this new outage provision because Applicant has
deleted the technical specifications governing operations with two loops, stating
that the safety analysis for the plant has not analyzed the safety of operating
with just two loops. Tr. 160-61; Proposed Technical Specification 2.1.1,
Appendix A at 2-1 ("power operation (MODES 1 and 2) with less than three
loops is not analyzed in the safety analysis"). In an attempt to explain this
problem, Applicant erroneously stated that this technical specification permits
"hot standby" and not operation and that there is no need for a guideline
governing operation with two loops when all that will be attempted is hot
standby with two loops. Tr. 162. However, Proposed Technical Specifications
3/4.4.1.1 A.2.c, Appendix A 3/4 at 4-1, states that "[t]he allowed outage time
for a REACfOR COOLANT LOOP in MODE 1 is relaxed from one hour to
six hours" (emphasis added).

2!1 Proposed Technical Specifications 3/4.4.1.1 A:l.c. Appendix A 3/4 at 4-1. ItItcs that "[t)he allowed outage time
for. REACfOR COOLANf LOOP in MODE 1 [II is rdaxed from one hour to ailt hours."
16 No Significant nazards Evaluation. Appendix A 3/4 at 4-2.
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Since the loss of a coolant loop reduces heat removal capacity, it is important
that operation in this mode even for 6 hours be analyzed. However, that
apparently has not been done. Nor are we pleased with the Applicant's use
of the adjectives "minimal impact," "unlikely event," and "unlikely," in place
of analysis. While it may be true that this change increases plant safety through
reducing the number of reactor trip transients, that depends on whether this
particular change is safe and can be justified.

O.

Contention 3327
Proposed Contention 33 states:
Specifically, the amendmc:nU would change the crs at specification 3/4.4.2.1. (1) The
RTS provides for an Action statement modified so that an operable code safety valve is not
required if the RCS is vented though an equivalent size vent pathway.
(2) The RTS relaxes the amen! requirement to test all safety valves each refueling to
ooly testing a fraction of the safety valves.
(3) The RTS delete the requirement of Mode and operability of safety valves.

Petitioner objects that Applicant is moving from technical specifications that
require more frequent surveillance of safety valves to the frequency specified in
the American Society of Mechanical Engineers (ASME) Code, which has been
accepted in 10 C.F.R. § 50.55a(g)(4) as an adequate assurance of safety. Hence,
Petitioner (which did not review the ASME code provisions - see 'fr. 167)
appears to be challenging a Commission regulation, which it may not do. There
is, therefore, no genuine issue of fact and the contention shall not be admitted.

P.

Contention 3S
Proposed Contention 35 states:
Specifically, the amendmenU would change the crs at specificatiat 3/4.4.4. (1) The RTS
deletes the PORV'. from the specification. (2) The RTS relaxes the bloclc valve mode
reduction frnn Mode S to Mode 4.

Petitioner's objection to this change in technical specifications does not
challenge Applicant's conclusion that "no credit is taken in the safety analysis
for PORV operation in MODES 1, 2, or 3." 'fr. 170. However, as Applicant
has asserted without contradiction (Tr. 171-73), the challenged section of the
technical specifications deals only with Modes 1,2, or 3. No Significant Hazards
Evaluation, Appendix A 3/4 at 4-22 to -23. Proposed Technical Specifications
'Z7 At. Tr.

163. Pditiona states !hat it is addressing CmIaIIioo 31, but he misrpake.
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Tr. 165.

3.4.9.3 at 3/4 4-36 and 3.4.2.1 at 3/4 4-7 require that in Modes 4 and 5 there
must be adequate pressurizer relief capacity. See'Ir. 172-73. Hence, Petitioner's
objection is not well taken. There is no genuine issue of fact and this contention
is not being admitted.

Q.

Contention 51
Proposed Contention 51 slates:
Specifically, the amendments wooId change the crs at specification 3/4.8.1.1. (1) The RTS
relax existing safety margins by requiring that if both start-up transformen arc inoperable.
both the diesel generaton be demonstrated operable within eight hoon unless the diesel
generators are already operating, and if one or the start-up transfonnen is not restored to
operable stahls within 24 hoon then both units be shut down.
(2) The RTS relax existing safety margins by requiring that if both diesel generaton are
inoperable, both start-up transformen be demonstrated operable within one hour and if one
or the diesel generaton is not restored to operable status within two hoon then both units
be sequentially shut down.
(3) The RTS relax existing safety margins by deleting the peak Voltage requirement
immediately following a complete diesel generator load rejection test.
(4) The RTS relax existing safety margins by only requiring a check of diesel fuel
inventory when the diesel is demonstrated operable(5) The RTS relax existing safety margins by specifying that the diesel generator(s) be
started only and not synchronized and loaded.
(6) The RTS relax existing safety margins by allowing for perfonnance of a fast start
only at least once per 184 days and all other starts to be prcccdcd by wannup procedures.
The RTS relax existing safety margins by reducing the diesel generator surveillance
test frequency .to at least [sic] once per 31 days.

m

Petitioner's principal concern in this contention is that Applicant has allegedly
failed to analyze the effects of a loss of offsite power. n. 182-203. However,
despite the Board's explicit invitation (1i'. 191), Petitioner never specified
what c1u:znge in a technical specification raised the question Mr. Saporito
was addressing. Indeed, we are persuaded by Applicant'S argument that the
Proposed Technical Specifications 3/4.8-2 (t b.12) are more conservative because
they have added a new ACTION statement that requires the demonstration of
operability of the cranking diesels when a startup transformer is inoperable.
n. 204-05. We also agree with the Staff that Petitioner's argUments address
compliance with a station blackout rule that does not yet cover Applicant, that
they are not relevant to the subparts of this contention, and that they do not
show how a particular proposed change would in fact reduce a safety margin.
'Ir. 206. Hence, this contention is not being admitted
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R.

Contention 2S2B

This lengthy contention relates to the effect of reactor vessel heatup and
cooldown and surveillance on the strength of the pressure vessel. In this contention, Petitioner first sought to argue that there was a change in a graph in the
technical specifications that sets forth pressure/temperature curves, presumably
for the reactor pressure vessel. However, after a conference, Petitioner agreed
with Applicant that there was in fact no change made in these curves as a result
of the pending amendments. 1'1'. 210-11.
Thereafter, the Board made repeated attempts to have the Petitioner specify
what particular changes in the technical specifications were being objected to;
but the Petitioner failed to specify any particular change. 1'1'. 211-18. In addition,
as we read Contention 25, we fail to ascertain any specified change. Furthermore,
Applicant stated at the prehearing conference that "[t]here are no changes of
substance between the current techs and the proposed tech specs." 1'1'. 219. Staff
also stated that "there are no changes." 1'1'. 221. Since the only "relaxation"
in § 3/4.4.9.1 is deletion of Figure 3.1-2 and since Petitioner has not addressed
the significance of that deletion (No Significant Hazards Evaluation, Appendix
A 3/4 at 4-41), we conclude that Applicant's and the Staff's mutual assertion
of no significant ::hange is indeed correct.29
Consequently, there is no genuine issue of fact with respect to this contention
and it is not being admitted.

s.

Contentions 1 and 2

Contentions 1 and 2 are both environmental contentions. Contention 1 alleges
that an Environmental Impact Statement (EIS) must be prepared; and Contention
2 that an Environmental Assessment must be prepared.
1.

Legal Background

We agree with the Staff concerning the appropriate legal context in which to
review these contentions. The applicable regulation is 10 C.F.R. § 51.20, which
requires that an environmental impact statement be prepared if the proposed
action (the proposed technical specification amendments) is a major federal
action significantly affecting the quality of the environment We endorse the
following portion of the Staff's brief:
2Bnn. c:onIcntion is out morder in Petitioner'. filing. It can be found .t p. 104.
29 Pc:Iitioner also argued that there wu lOme impropriety or illegllity in Applicant acpanting out one change in
ita tcdmical apecificationa and filing it prior to ita filing of ita cum:nt rcvmon. Tr. 223·24. We do not .gree with
this UJUIIICI1l. Applicant is me to file ammdmcnll to ita license in any order iIl.t it am. to file thOle changes.
We know of no limitation on that discretion.
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The ICXlpC oC a National Environmental Policy Act (NEPA) environmental review oC a
license amendment is more limited than one performed prior to initial licensing. Florida
Plf'Nrr alld Liglrl Co. (Turkey Point Nuclear Generating Station, Units 3 and 4), LBP-81-14,
13 NRC 617, 684-85 (1981); COlUIIIMrs Plf'Nrr Co. (Big Rode Nuclear Plant), ALAB~36,
13 NRC 312, 319 (1981). A NEPA review Cor a license amendment requires an evaluation
or only those cnviraunental impacts beyond those evaluated previously which will result
Crom the proposed action. rd . ...

• ••

A petitioner raising a NEPA claim is required to show a dispute exists between it and
the applicant or the StafC on a material issue or Cact or law. 10 C.F.R. § 2714(b)(2)(iii); 54
Fed. Reg. at 33172 •••30

•••

Under the Commission's regulations, an environmental impact statement is not autcmatically required Cor the proposed action. See 10 erR § 51.20. The Staff determines whether an
enviraunental assessment is required or whether the action is a categorical exclusion31 [footnote in original] Cor which no cnviraunental document is required. Set 10 erR §§51.21,
51.22(b), 51.22(c)(9) and (10), 51.14(a).32 [Footnote added.]

2.

Analysis of Contentions 1 and 2

Petitioner asks in these two contentions that an environmental impact statement and an environmental assessment be prepared. Petitioner's Amended Petition at 24, 26. The cited ground in both instances is that the amendment of
the technical specifications is "a major Federal action."331d.
Within the body of these contentions, there are no facts set forth that establish
that this is a major federal action. In particuJar, there is no basis for believing
that the amendment of the technical specifications has some overall effect other
than the effect of each of lhe parts. However, all lhe other contentions allege
that there is an increased hazard resulting from the proposed amendment. We
think that Petitioner intends that by proving these allegations it will establish

30 Staff Response at 21-23.
31 .. 'Categorical exclusion' means a category of actions which do not individually or cumulatively have alignificant
effect on !he human environment and which !he Canmissim has found to have no IUch effect in accordance wi!h
pmc:edures ICt out in • SI.22. and for which,!hercfore.. neither an environmental assessment nor an c:nvironmental
impact atatement is..quired." 10 C.F.R•• SI.14(a), DcfinitiOOl.
32 Section SI.2S provides:
Before taking a proposed actim IUbject to !he provisions of this IUbpart, !he appropriate NRC Staff
dim:tor will determine on !he basis of !he criteria and classifications of types of actions in USI.20,
SI.21 and SI.22 of this IUbpart whelher !he proposed action is of !he type listed in fSI.22(c) as a
categorical exclusion or whclher an environmental impact atatement or an environmental assessment
should be prepared. • • •
33 We have reviewed !he regulations governing categorical exclusions from !he need to prepare an environmental
assessment and lind !hat - for !he most part -!he allegation of "major Federal action" is aufficient to overcome
exclusions. ror example; changes in inspection or .urveillance requirements arc exempt if !here are no significant
hazuds considerations and no changes in offsite effluents or occupational hazuds (10 C.F.R. fSI.22(c){9»;
and we inteIpret !he allegation of major federal action to imply. significant hazard. Howc:va-, pursuant to 10
C.F.R•• S1.22(c)(IO), changes in administrative pmc:edures arc exempt.
We also note lhat Applicant hu not pn:pared an environmental report in support of its amendment.
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that the change in technical specifications is a major federal action. Therefore,
it is appropriate to consider Contentions 1 and 2 in this contexL If Petitioner
were to establish in one of its other contentions that there is a serious effect on
safety, then it might sustain these first two contentions based on the others.
Our conclusion is that Contentions 1 and 2 should, therefore, be admitted.
However, their consideration - including discovery based solely on the environmental balance - shall be deferred. Only if the litigation of the other
contentions establishes that there is enough of an impact on safety" for this
amendment to be a major federal action. will it be necessary to litigate these
two environmental contentions separately. Otherwise, these deferred contentions
may be dismissed based on consideration of the other admitted contentions.

Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 15th day of June 1990, ORDERED, that:

Contingent Admission of Party
1. The Nuclear Energy Accountability Project (NEAP) is admitted as a
party to this proceeding, based solely on its representation of its member,
Mr. Thomas Saporito.
2. NEAP's continued participation in this proceeding is dependent on
Mr. Saporito serving on this Board, on or before the 19th day of June 1990,
a pleading in which he personally states his willingness to be represented by
NEAP.
3. Should Mr. Saporito fail to respond as ordered in
ibis case shall be
dismissed.

,2,

Contentions
4. The contentions that are admitted in the following paragraph are admitted only with respect to the genuine issues of fact discussed in the accompanying
memorandum.
5. Only the following five contentions or portions of contentions are
admitted: I, 2, 11 (risk related to change in mode reduction requirements);
14 (possible loss of ability to change mode); and 30 (operation without one
reactor coolant loop).

34 It is unliItdy. but c:onceivable, lhat Ihe Boud would determine Ihlt an IlJICIIdmClll is permissible under Ihe
regulations bat c:rcatcl .0 much additional risk lhat it is a map fcdcn1 action.
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6. Litigation of Contentions 1 and 2 is deferred, pending the Board's
conclusion on· whether litigation of Contentions 11, 14, and 30 establishes
that the proposed modification of the technical specifications is a major federal
action.
Schedule for Case
7. Discovery and the filing of motions for summary disposition with
respect to Contentions 11, 14, and 30 shall be concluded by the end of August
1990.
8. A hearing on Contentions 11, 14, and 30, if necessary, shall be
scheduled early in October 1990.
Alleged Harassment
9. All material in our record that contains allegations of intimidation or
harassment of Mr. Saporito shall be considered to be struck from our record.
Appeal
10. Applicant and the Staff may, pursuant to section 2.714a(c), appeal
the portion of this order granting the petition to intervene, contingent on
Mr. Saporito's response. The time for instituting an appeal shall, however,
be suspended until after Mr. Saporito shall file his response to ,2 of this order.
11. Except for, 10 of this order, this is an interlocutory order from which
there is no aPpeal at this time.
THE ATOMIC SAFETY AND
LICENSING BOARD
Dr. George C. Anderson (by PBB)
ADMINIS1RATlVE JUDGE
Elizabeth B. Johnson (by PBB)
ADMINIS1RATIVE JUDGE
Peter B. Bloch, Chair
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
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In the Matter of

Docket No. 3O-16055-SP
(ASLBP No. 87-545-01-SP)
(Suspension Order)

ADVANCED MEDICAL SYSTEMS, INC.
(One Factory Row,
Geneva, Ohio 44041)

June 12, 1990

In this case the Licensing Board grants summary disposition of four issues
posited by Advanced Medical Systems, Inc., challenging the lawfulness of a
summary license suspension order under the provisions of 10 C.F.R. §§ 2.200·
2.206 and 10 C.F.R. §30.61.

RULES OF PRACTICE: STANDARD FOR REVIEW OF
SHOW-CAUSE DETERMINATION (SUMMARY LICENSE
SUSPENSION)
The lawfulness of a summary license suspension order issued under 10
C.F.R. §§ 2.200-2.206 and 10 C.F.R. § 30.61 is determined by whether or not
a Director's decision to issue the order is an abuse of discretion under the
considerations announced in Consolidated Edison Co. o/New York (Indian Point,
Units 1, 2, and 3), CLI-7S-8, 2 NRC 173 (1975).
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RULES OF PRACTICE: STANDARD FOR REVIEW OF
SHOW-CAUSE DETERMINATION (SUMMARY LICENSE
SUSPENSION)
A Director's decision to issue a summary license suspension order under 10
C.F.R. §§ 2.200-2.206 and 10 C.F.R. § 30.61 must be based upon reliable. pr0bative, and substantial evidence. "Substantial" means such relevant evidence as
a reasonable mind might accept as adequate to support a conclusion. Consolidated Edison Co. v. NLRB, 305 U.S. 197,229 (1938).
RULES OF PRACTICE: STANDARD FOR REVIEW OF
SHOW-CAUSE DETERMINATION (SUMMARY LICENSE
SUSPENSION)
Only the evidence available to the Director at the time a decision is made to
issue a summary license suspension order under 10 C.F.R. §§ 2.200-2.206 and
10 C.F.R. § 30.61 is relevant to a determination of whether or not the Director's
decision to issue the order is an abuse of discretion. Consolidated Edison Co. of
New York (Indian Point, Units 1,2. and 3), CLI-75-8, 2 NRC 173 (1975), citing
Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-73-38, 7 AEC 12
(1973).
RULES OF PRACTICE: STANDARD FOR REVIEW OF
SHOW-CAUSE DETERMINATION (SUMMARY LICENSE
SUSPENSION)
A summary license suspension order issued under 10 C.F.R. §§ 2.200-2.206
and 10 C.F.R. § 30.61 is facially clear if the licensee can reasonably discern from
the order the issues upon which it would need to seek discovery if a hearing is
requesteJ under 10 C.F.R. § 2.202(b).

MEMORANDUM AND ORDER
(Granting NRC Starr Motion ror Summary
Disposition and Terminating Proceeding)

I.
The NRC Staff comes before the Board seeking summary disposition of four
issues admitted for litigation in LBP-89-11.1 The four issues question whether the

129 NRC 306 (1989).
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NRC Staff had "substantial bases" for the decision to issue the summary license
suspension order dated October 10, 1986, that gave rise to this proceeding,
namely:
1. Whether or not there WIJ a substantial basis for the NRC to conclude that it laclced
the requisite reuonable assurances that AMS would canply with Commission
requests in the future;
2. Whether or not there was a substantial basis for the NRC to conclude that continued
conduct of' ceruin licensed activities by AMS rouId pose a threat to the health and
safety of the public, to wit: the performance of installation, service, maintenance
or dismantling of radiography or teletherapy units;
3. Whether or not the NRC bad a substantial basis for concluding that the public
health, safety and interest required that AMS' License Number 34-19089-01 should
be suspended;
4. Whether or not the NRC bad a substantial basis for concluding that punuant to 10
CFR Section 2.20l(c) no prior notice was required as to its actions, and punuant
to 10 CFR Section 2.202(f) that the Suspension Order of October 10, 1986 should
be immediately efCective.l

In support of its Summary Disposition Motion,3 the Staff has proffered no
less than sixty "statements of material fact as to which no genuine issue exits"
and has provided the Board with affidavits and hundreds of pages of supporting
documentation. Advanced Medical Services, on the other hand, has submiued
a 35-page Brief in Opposition4 with its own statements of material fact still
in dispute accompanied by several short affidavits. We have given careful
consideration to these pleadings and find that no material facts remain in dispute.5
lId., 29 NRC at 313. The pasture of this ellC requires Ihe Board to review \he merits of a decisiat by \he
Director, Office of Inspcctiat and Enforcement, to issue a .how-cause order to mspcnd a licensed activity and
Ihe collslcnl decision by \he Director to make Ihe order immediately effective under 10 C.F.R. §§2.200-2206.
NRC ~gulatiOlll do not cxpliciJly provide for licensing baud review of a smnmary lic:c:n.sc .uspension order.
Section 2206(cXl) provides Ihst \he Cmunissiat may, on its own motiat, ~w Ihe clccisiat of \he Director
IIOt to issue a mow-causc order, and \he Commission has tskm limited review in scvcral Commission issuances,
discussed in \he body of our decision. The Board draws its present jurisdiction from a Cmunissiat order. Notice
of Hearing. 51 Fed. Reg. 43,790 (1986). Thlt Notice provides M[t]hc issue ••• to be considered and decided
will be: whether, at \he buis of \he matters set forlh in \he Order, \he Order lhould be austaincd." Id.
3 NRC Stiff Motion for Summary Disposition (January 10, 1990) \Motionj.
4 Advanced Medical Systems, Inc. 'I Brief in Opposition to NRC Stiff Motiat for Summary Dispositiat (Ma~h
I, 1990) CUBricfj.
5 The AMS Brief failed to address Ihe NRC raclualltltcmmts 6eriatim and provided Utile more Ihan ~ denia1a
in \he way of evidence. In leveral instances, AMS has asserted legal arguments Ihst neilhcr disPltc \he Staff'.
faclUllltltcmenlS nor advance its own cause. ~e Brief at 3()'34. II has latg been held Ihst Ihe patty opposing
summary dispasitiat must come forth wilh cvidmtiuy facts to show Ihst ~ is an outIlInding ~lvcd
material issue to be tried. CInela1!d Ekctric IllwrriNJtilll Co. (Pe:ny Nuclear Power Plant, Units 1 and 2), ALAB443,6 NRC 741, 754 (1911).
Both Ihe swr Motiat and Ihe AMS Brief accIt racluallindings from Ihe Board Ihst concern events Ihat eilher
occurred or were docummtcd by \he Stiff after \he Direc:tor isaucd \he mow-CIusc order on October 10, 1986.
However, for ~atI set forlh in Ihe text of our decisiat, our inquiry roaJlCl at whcIher \he Director abuacd his
discrct.iat in issuing Ihe order. Our inquiry, ~orc, focuses only on Ihe information available to \he Director
at \he time Ihst he issued \he order. ~,ColI.fo/i4Qud Edi.rOIl Co. of New Yorl (Indian Point, Units I, 2. and
(ColltiNud)
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However, our inquiry does not end there. The four issue statements question
the legal sufficiency of the Director's decision to issue the summary license
suspension order under 10 C.F.R. §§ 2.200-2.206 and 10 C.F.R. Part 30.6 It is
to that issue we now turn.
The Staff argues that the four AMS issues are actually subsets of two issues
which they attempt to refine for our inquiry:
The issues essentially question whether the NRC had good cause for suspending the AMS
license and, if 10, whether there was a basis to make such luspension immediately effective.7

However, the Board finds the issues to be amenable to even further refinemenL
In essence, the four AMS issue statements are nothing more than assertions
that there was neither procedural nor substantive legal basis for the Director's
decision to issue the October 10 summary suspension order. In this light, the
discrete issue before us is: Under Commission regulations, did the Director
act lawfully when he issued the summary suspension order? If the Director has
acted lawfully in issuing the order, our inquiry need go no further,
At the outset, we note that the October 10 order was temporary in nature and
that it was made in anticipation of a full hearing on the merits of the Director's
findings under 10 C.F.R. § 2.202(f). Such preliminary administrative decisions
demand a significant degree of judicial deference upon review.' However,
summary administrative decisions, even though temporary in nature, have not

cia",

3). W-75-8, 2 NRC 173, 175 (1975),
CDMUMn Pt1YNr CD. (Midland Plant, Units 1 and 2), W-73-38,
7 AEC 12 (1973) (abuse of discretion review based Ihe Wonnation available to Director at the time he issued
Ihe onIer). In 10 limiting cur review, many of Ihe factual findings IOOgbt by both the NRC Staff' and AMS arc:
immatc:rial to Ihe calC at hand, allhougb all were IICNIinized by the Board. or the faeU lilted in thc NRC Staff'1
Statement of Material FaeU u to Which No Genuine Issue Exists, Nos. 7, 10, II, 13-17, 22-30, 32, 34, 37-39,
and 50-53 arc: material to cur review.
6 We find !he IcgallUflicicncy of I lUI11IIlary suspension ordc:r issued under 10 C.F.R. f§ 2.200-2206 and 10
C.F.R. f 30.61 to be an ialllC distinct and apart fran Ihe issue of whdhc:r lUeb a summary suspension orcIc:r abould
remain in effect pending a heating on thc merits of !hat order. We reach a dctc:rmination in Ihia decision only u
to !he lUst issue.
7 Mocion at 6.
• Our inquiry focuses on the propriety of an adminiatntive deciaion at I point where thc adminiatntor'l
discretionary aulhority ia near its zenilh - even wi!hout regard to thc temporuy consequences his decision
may visit upon !he Ucensee. At the preliminary stage of !he adminiatntive proc:eu, no hearing ia requi!ed by due
process 10 long u thc requisite hearing ia held before Ihe final administrative onIer bCcanes final. Su EwiII,
II. M,riII,cr d: Carsclhc"J, 339 U.S. 594 (1949), ciri", Uclour II. U";/cd Statu, 334 U.s. 742 (1947); r"laIId
E"'piTl Dirt. CDUI.cil 1'. Millis, 325 U.s. (fn (1944); Opp Mill.t II. AdmUti.rtra/Qr ",Wa" d: HDIU'DM.rio", 312
U.S. 126 (1940).
Discretion of any ollicial may be abused. Yet it ia nota requilanent of clue procesllhat!here be judicial
inquiry before discretion can be exc:rc:ised. II ia sufficient, where only propc:rty righta arc: concc:mecl, !hat
there ia at Icme IlIge an opponunity for a bearing and a judicial determination.
EwiII" 339 U.s. at 599, citillt Ploillips II. CDwuIIis.riollCr,283 U.S. 589, 596, 597 (1930); BlIWlu II. WiUill,IIam,
321 U.S. SOl, 520 (1943); Yahu II. U";/cd Statu, 321 U.S. 414, 442, 443 (1943). This ia not to lIy !hat a
summary auspcnsion onIer could never be subject to attack on !he buia of a cIc:niaJ. of due process. Such might
be !he CIIC if a tempcmy suspension order caused !he licenscc: enough ec:onanic _
to litcrally put it cut of
business. At Ihat point thc onIer hu uguably evol11ed into a de laclo final agency action.
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totally escaped Commission scrutiny in the past. In a line of cases beginning
with Conswners Power Co. (Midland Plant, Units 1 and 2), CLI-73-38, 6 AEC
1082 (1973) ("Midland'''), the Commission tempered a limited administrative
review of such decisions grounded squarely on the abuse of discretion standard.
In Midland, the Commission first .found an inherent authority to review
summary enforcement decisions to determine whether, on the basis of the
information then available to him, the Director had abused his discretion. The
need to review such an order was expressed succinctly:
The norm for administrative action modifying outstanding licenses embraces a prior oppor.
lUnity to be_heard. In exceptional circumstances, however, the Director is authorized to
take summary administrative action. See 10 c.F.R. 2202(f); section 9(b), Administrative
Procedure Act, 5 U.s.C. 558(c); section 181, Atomic Energy Act of 1954, as amended, 42
U.s.c. 2231. But it has always been recognized that summary administrative action substantially curtailing existing rights • • • is a "drastic procedure." FaMY v. MaIloMe, 332

U.s. 245, 253 (1947). See Ewing v. Mytinger & Casselberry, Inc., 339 U.s. 594, 599 (1950);
Davis, Atlmilli.rt.-atiN Law § 7.1J8.'

In Indian Point, CLI-75-8, supra, 2 NRC at 175, the Commission identified five
elements germane to the review of a Director's decision not to issue a showcause order:
1. Whether the statement of reasons given permits rationallDldentanding of the basis
for his decision;

2. whether the Director has correctly IDldentood governing law, regulations, and
policy:

3, whether all necessary facton have been considered, and extraneous facton ex·
cluded, from the decision;

4. whether inquiry appropriate to the faelS assened has been made; and

5. whether the Director's decision is demonstrably IDllenable on the basis of all
information available to him.tO

9 Midlmul, 611prtl, 6 AEC al 1083.
to Iii al 175. The INIUut Poi,., considerations 'NCIe developed, in the main, because of two policy considerations.
Fust. review of a Director'. decision not to issue a show_use order WIS found to be impolllnl because, "absenl
. renew, there will be no further proc:eedings wirhin the Comrniaion." Iii Sc:ccncf, the ComrniaiCXI desired
to maintain "10 fu IS poIsible Ihe .eparation between 'prosecutorial' and quasi·judicial functions wilhin the
Commission, which our IqIUlations esub1ilh by ~g in Ihe Director Ihe dilc:reIion to institute show cause
proceecIings." Iii: It•• /ll.ro Huck..,. R.rulDtory Corrurriuiofl (Ucensccs Authorized to Poosca. or Transport
Strategic Quantities of Special Nuclear Matcrlals), W·77·3, 5 NRC 16, 17,20 n.6 (1977) (I"""'" Pow review
is essentially. cld'crra1to !he Staff'. judgmc:nl on Ihe facts relating to • potential enforcanc:nl action, to avoid
premablre commitmc:nl by the CommiIsiCXI an fac:mal issues il msy later be called upon to review). The extension
of !he INliIIfI Pow review to Ihe aflirmative issuance m.show_1JIe order in Huck..,. EflliM.riIIr Co. (Shcflielcf,
Dlinois Low·Level Radioactive WISItI Disposal Site), W·79.{i, 9 NRC 673 (1979), effectiftly removed finality
from eonsidcratiCXI. S•• 10 c.P.R. 12.202(b) (A licensee msy reapond 10 III order to .bow cause and demand
• heuing) and ee) (If Ihe answer demlllds • hearing. the ComrniaiCXI will issue an order designating the time
and place mbesting). Moreover. we do DOl read W-77·3 to bar the BoanI fran .doping the INliIIfI Pow
analysis to testlhe 1.,111 sufficiency of Ihe Director'. decision. We find Ihe limited, tegl! inqui!y dcvdoped by the
Commission to be perfectly IIlited to Ihe review mlhil type of preliminary/dilc:reliorwy .clminiatntive decision.
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In Sheffield, the Indian Point analysis was extended to the review of an
affirmative decision to issue a show-cause order and the collateral decision
to make the order immediately effective, "because that issue is inextricably
intertwined with the Director's decision to issue the order."ll
Without further direction from the Commission, we see no reason to depart
from the Indian Point analysis in our resolution of the case at bar.12 It provides
what we find to be an appropriately limited review of a discretionary decision
at the initial stages of an administrative action.
II.

1. Whether the statement of reasons given permits a rational understanding
of lhe basis for the Director's decision:
The Oc~ber 10, 1986 Order Suspending License and Order to Show Cause
(Effectively Immediately)13 ("Order") declares that the Director, Office of Inspection and Enforcement, lacked the requisite reasonable assurance that the
Licensee's continued conduct would not pose a threat to the health and safety
of the public. Two investigations are cited for the basis of this determination.
The first, conducted by the NRC Staff in 1985,14 identified four violations of
regulatory requirements and license conditions concerning "hot cell" activities at
AMS facilities. The investigation resulted in a Notice of Violation and Proposed
Imposition of Civil Penalties issued June 28, 1985. Additionally, on the same
date, an Immediately Effective Order Modifying License was issued requiring
AMS to take extensive radiation protection measures before each hot cell entry.

11 SIu~Id, 9 NRC at 616. Inexplicably, and aWOIt inexcusably, neither the Staff nor AMS hu provided any
discussion or Commission cue law with respect 10 the four AMS Issues. nn. omission may be due 10 the Staff'.
apparmt misunderstanding of the applicable law of this case. At footnote four of the Staff'. Motion, we find the
following notation:
Iuuco admitted for litigation are concerned IOlely with the "1Ubstantial buil" for gOYemment
action 10 be decided amc:eming award of attorneys fees let out in the Equal Access 10 lustice Act, S
USC S04(a)(I).
Had the EAIA been controlling, the "substantial justification" .tandard for juc!iciaJ review of disc:rctionary
administrative actions found in the EAIA may have been controlling. Even.o, the Staff docs not calf)' through
by providing the Board with a discussion of applicable case law. E.f., PUTC~ Y. UNkrwood, 487 U.S. _
108 S. Ct. _ 101 LEd. 2d 490 (1988); Gavdt6 Y. offic~ 0/ PenoftMl MlUlDfelMlII, 808 F.2d 14S6, 146S·66
(Fed. Cir.1986). quotillf llR. Rep. 1418, 96th Cong. 2d 8css.18, reprillt6dillI980U.s. CodeCmg. & Ad. News
49S3, 4984, 4997. However, the EAIA is inapplicable 10 the case before us: AMS IOUght the admilsion or the
four issuCi "in the event that [AMSl is IIOt afforded 'prevailing party' ltatus under the EAIA." LBP·89-11, 29
NRC at 313 (=phdil supplied). The exeJusory Janguage in this ltatement should have been CI10IIgh 10 place the
~CI on nclice that the EAIA is inapplicable 10 the issuCi before us.
2Thc Commissimltated its inten1im at the time of the llIdiaII Poillt decision 10 address proc:edunl issuCi such
u the review of .how-ause orders in future, general ruIemaking proceedings. llIdiaII Pow, 2 NRC at 17S. We
arc unaware of any proceedings finalized 10 date. "In the interim, _ adhere 10 the ltated atanclard." Itl.
13 SI Fed. Reg. 37,614 (1986).
14Inveatigatim Report No. 030-160SS/SS-001(DRSS) issued lune 28, 1985.
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The second investigation cited in the October 10. 1986 Order was initiated
on September 17, 1986. but was not completed until November 12. 1986.15 The
order states that this was an unannounced special inspection initiated in response
to allegations received by NRC Region ill in September 1986. concerning
unauthorized/unqualified individuals performing licensable field service work on
cobalt-60 teletherapy units located at AMS client hospitals and/or clinics. On
the basis of the then-unfinished investigation (up to October 10). the Director
makes the following allegations in the order:
[E]mployees of the licensee were directed to perfonn certain service and maintenance on
teletherapy equipment at medical facilities notwithstanding their lac:lc of NRC authori7JItioo,
their lac:lc of required training to perfonn the directed maintenance, their lac:lc of appropriate
radiatioo detectioo and monitoring equipment or required service manuals, and their express
objections 10 performing such maintenance without proper training. In addition, one bospital
at wbich such service and maintenance was perfonned bas indicated its belief that a licensee
employee was unqualified 10 perfonn the maintenance of its teletherapy equipment.15

We do not find the October 10 Order inherently confusing or oblique. The
order articulates the alleged license violations - unauthorized maintenance.
lack of required maintenance training. and the lack of appropriate radiation
monitoring techniques - upon which the Director has based the decision to
temporarily suspend AMS licensed activities. The order is clear enough to
allow AMS to identify the issues it would need to "flesh out" during the
discovery process if it requested a hearing under 10 C.P.R. §2.202(b). We
do not read Indian Point or Sheffield to require more. There is sufficient basis
for understanding the order.
2. Whether the Director has correctly understood governing law, regulations, and policy. In the October 10 Order to Show Cause, the Director cites
sections 81, 161(b), 161(c), 161(0). 182. and 186 of the Atomic Energy Act of
1954. as amended. and the Commission's regulations in 10 C.P.R. §2.202 and
10 C.P.R. Part 30 as the legal authority for his actions. We find, without the
need for lengthy recitation here, that the citations to the Atomic Energy Act are
correctly made and provide time-tested legal authority for the Director to actP
The provisions of 10 C.P.R. § 2.200, et seq., set forth the procedures for
issuing a show-cause order. Specifically, section 2.202(a) allows the Director
15Inspcction Report No. 030-160S5/86-001(DRSS) dated Novcmber2S.1986.
15 Order. 51 Fed. Reg. 37.674 (1986).
17 Section 81.42 u.s.c. 12111 (Commission authority to issue byproduct material licenses); section 161(b). 42
u.s.c. 12201 (b) (Ccmmission authorilY to establish ru1es and JqUlations to gOYa'll !he me aCbyproduct material);
section 16l(c). 42 U.S.c. 122Ol(c) (Commission aulborily to conduct investigations and hearings); section 161(0).
42 U.S.c. 12201(0) (Commission aulhority to nquin: inspection of reports and activitiel aC licensees); section
182, 42 U.S.c. 12232 (Canmission authorllY to nquin: t«Imical and supplemental information to become part
or a license); section 186. 42 U.S.c. 12236 (Commission aulbaril)' 10 revoke license roc railure to comply wiIh
tem\I aC license).
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to suspend a license by serving on the licensee a show-cause order that sets out
the alleged license violations. Section 2.202(f) allows the Director to make the
show-cause order "temporarily effective pending further order" if he has made
a determination that the ''public health. safety, or interest so requires." The
Director's understanding of this latter procedural requirement is best illustrated
by a statement found in the October 10 Order:
Specifically, the performance of installation, service, maintenance or dismantling of radiography or teletherapy units by unauthorized and IDlqualified individuals c:ouId result in the
overexposure of individuals receiving or administering teletherapy treatment or performing
maintenance or service on radiography or teletherapy units.II

On the basis of order we have no reason to doubt that the Director believed that license violations had occurred and that he believed that the public
health, interest, or safety required immediate, albeit temporary, enforcement
measures. We find the Director to have had the requisite understanding of the
procedural predicates to the issuance of a summary suspension order under 10
C.F.R. § 2.202.
The provisions of 10 C.F.R. Part 30 provide the Director with the legal authority to issue and regulate byproduct materials licenses, to conduct investigations
into licensed activities, and to enforce the terms of licenses. The section most
germane to our inquiry is section 30.61 which provides in pertinent part:
(b) Any license may be revoked, suspended or modified, in whole or in pan, •••
because of conditions revealed by. • • any report, record or inspection. • • or for violation
of, or failure to observe any of the terms and provisions of the Ad. or of any rule, regUlation
or order of ihe Commission.l9
(c) Except in cases of willfulness or those in which the public health, interest or safety
requires otherwise, no license shall be modified, suspended or revoked unless, prior to the
institution of proceedings therefor, fad.1 or conduct which may warrant such action shall
have been called to the attention of the licensee in writing and the licensee shall have been
accorded an opportlDlity to demonstrate or achieve compliance with all lawful requirements.20

In its Brief, AMS vigorously disputes the Director's interpretation of the
phrase "licensable service work" in an attempt to discredit the findings upon
which the Director based his decision. Undoubtedly, if the AMS license was
suspended on the basis of unregulated activitics, the Director's actions would
be ultra vires and could not be sustained. Therefore, in the context of this case,
we must review the Director's findings regarding licensed service activities to
IS OnIc:r, 51 Fed. Reg. 37.674 (1986). The Sulf', affidavit ~ unn:futcd evidence that I wholo-body
ndialion exposure Crcm I medic:al telClhenpy unit aver 34 minutea can deliver I ratal dose of ndialion. NRC
SLIff Affidavit, IIIpTtl. 1 10.
19 10 c.F.R. 130.61(b) (1986).
20 10 c.F.R. 130.61(c) (1986).
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see if they are grounded in the law.:n To do this, however, we need to develop a
better understanding of the factual predicates upon which he made his decision
toacL
The index of "Attachments to Motion for Summary Disposition," itself
offered as an attachment to the Staff's Motion, shows the following items (apart
from the AMS license and byproduct material license applications) predating
the October 10 Order:
5. Interview of James M. Leslie by R. Burgin, G. McCann, 9/17186;
8. Letter dated September 23, 1986 from LT. Komik. Munson Medical Center, to
R. Burgin USNRC, RIll;
9. Letter dated September 22, 1986 from R. Davis, Munson Medical Center, to
R. Burgin, USNRC, RIll;
11. Interview of Russe! P. furtier by R. Burgin, G. McCann, 9/19/86;
17. Interview of Garnett C. Light by R. Burgin, G. McCann, 9(29186;
23. Interview of Richard G. Speer by R. Burgin, G. McCann, 10/1186;
38. Interview of Paul Carani by R. Burgin, G. McCann, 10/1/86.22

On the basis of these documents, the Staff argues that, as of October I, 1986:
the [Director] had obtained evidence of eleven unauthorized service actions; including AMS
management involvement, fourteen service actions performed without radiation mooitoring
equipment or service manuals, and two service actions which were not test.ed.23

The "Interview of James M. Leslie" is a handwritten "report of interview"
transcribed by NRC employee Burgin, witnessed by NRC employee McCann,
and signed by Mr. Leslie,24 Mr. Leslie was an unlicensed service technician
employed by AMS until a few days prior to the interview. Mr. Leslie stated
in the course of the interview that Mr. Paul Carani, AMS Field Supervisor,
sent him to the Munsen Medical Center to install a new timer on a Cobalt-60
teletherapy unit on April 28, 1986. Mr. Leslie states that he had no idea how to
install or test the timer. He states that he did not operate the unit to check the
timer after installation, but that the hospital's physicist conducted the tesL He
also states that Mr. Carani had asked him to do work on the gantry of another
Cobalt-60 unit, but he refused to do the work without training. Mr. Leslie then
states that he was not aware of anyone else working on the Cobalt-60 units that
was not licensed.

21 Both the NRC Motim and the AMS Response lreat the issue of licensed IerVice activities u a question of flct.
We do not al=o
22 AMS allieD the credibility of the individuals giving these statements m the basis of inconsistencies alleged to
be found in similar statcmatU tUcn after the ordcr ..... issued. s.. Brief at 31·32. HO'ReYef. AMS fails to refute
eilher thllthe wode wu actually earned oot or earned out by those individuals claiming to bave done the work.
23 Motion at 18.
2AUSNRC lnIpcction Report No. 03G-I60SS/86-001(DRSS) ("Inspection Reporti. AIIIch. A at 1.
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The ''Letter of L.T. Kosnik" is a signed letter on Munsen Medical Center
letterhead.2.5 In the letter, Mr. Kosnik states that he is the Radiation Safety Officer
and Physicist for the Center. Mr. Kosnik confirms that Mr. Leslie came to the
Center on April 28 and "replaced the back up timer and checked the wiring of
the console" on the Cobalt-60 uniL Mr. Kosnik states that ''to [his] knowledge,
[Mr. Leslie] did not expose the source himself, but it is possible."
The "Letter of Doug Davis" is a signed letter on Munsen Medical Center
letterhead.26 Mr. Davis is the Technical Director of the Center's Department of
Radiology. In his letter, Mr. Davis also verifies that Mr. Leslie replaced the
timer in the Cobalt-60 unit and proceeded to "check the wiring at the control
unit itself and inside the Cobalt unit." Mr. Davis admits that he became very
upset with AMS and called another service company to service the Cobalt unit.
Contrary to the statement of Mr. Leslie, Mr. Davis says that he is ''positive that
Mr. Leslie activated the unit to test the new timer. • • while he was [at the
Center]" although he could not find a copy of the service repOrL
The "Interview of Russell P. Fortier" is a handwritten "report of interview"
transcribed by NRC employee Burgin, witnessed by NRC employee McCann,
and signed by Mr. Fortier.l7 Mr. Fortier worked for AMS for 2 years but quit as
an unlicensed field service engineer in December of 1985. Mr. Fortier states that
he was sent by Mr. Carani to do work on Cobalt-6Q units. More specifically, he
states that in May of 1985 he did "some wiring work on the one main cable"
of the Joint Disease Thmor Hospital's Cobalt-6Q unit. He states that he did not
have a survey meter or a ''Tattler" or a "Rad-Tad" meter with him at the time.
He states that he did a timer replacement at Ball Memorial Hospital in October
of 1985 and "a man named 'Fred' at the hospital and I activated the unit a
couple of times." He also states that, although he could not remember the date,
he changed the "vertical drive belt that adjusts the source to patient distance"
at a hospital in Minnesota. He also states that the only other unlicensed person
doing "head work alone was Rick Speer, who worked on the teletherapy unit
at the Joint Disease Thmor Hospital in May of 1985." Further, he states that
he "did one job on a collimator in ••• Nassau Co. Hospital with Mr. Cochran
and Keith Jordan" in September of 1985. He "was not sure that Keith Jordan
was licensed at the time, but he and I worked alone together after Jim Cochran
left us."

2.514., Attach. C.
26 14., Attach. D.
%714., Attach. E.
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The "Interview of Garnett C. Light" is a typed "report of interview" signed by
NRC Employees Burgin and McCann.28 Mr. Light has not signed the document
Mr. Light had been employed as the Mechanical Assembler at AMS for 2 years.
The report states that in June of 1986, after a licensed service engineer left for
personal reasons, Mr. Light completed the wiring from the unit stand to the
control console alone at Veteran's Administration Hospital. The report states
that Light also performed safety tests, and emergency and interlock checks which
required his activating the unit (exposing the source). The report further states
that Mr. Light performed a head installation (with the source loaded in the
head) at Eastside Radiology. The report states that Mr. Light complained to
Mr. Carani that he "can't do that" but Mr. Carani told his "don't worry about it
- just do it" The report also states that no service manual was available for a
source exchange at Bronx VA Hospital even though a licensed service engineer
performed the work.
The "Interview with Richard G. Speer" is a handwritten "report of interview"
transcnoed by NRC employee Burgin, witnessed by NRC employee McCann,
and signed by Mr. Speer.29 Mr. Speer had been working as a Mechanical
Assembler at AMS for 2 years. Mr. Speer states that in the spring of 1985
he alone "replaced the control panel, which involved cutting the old wires and
splicing the new ones" at St Joseph's Hospital. He states that during the job
he had a ''visitor'' film badge but not pocket dosimeter, no Rad-Tad, and no
diagrams or service manuals. He states that he "activated the unit to check if
the shutter opened and closed, and left without performing any safety checks"
but that he assumed "the hospital checked the unit the next day." He states that
in May of 1985 he was sent alone to the Joint Disease Center to do a head
tilt drive motor wiring repair but could not fix it. Again he states that he did
not have a pocket dosimeter, a Rad-Tad, a survey meter, or diagrams or service
manuals. Mr. Speer further states that in September of 1986 he was sent to a
Detroit VA Hospital where he replaced a timer, again with the aforementioned
radiation detection devices. He says he "personally operated the unit, watched
by a therapy tech."
The "Interview of Paul Carani" is a typed "report of interview" signed by
NRC employees Burgin and McCann.30 Mr. Carani did not sign the document.
The report generally imparts what Mr. Carani viewed as "licensed service work"
after being posed such questions by Messrs. Burgin and McCann. After one
such question, the report says, Mr. Carani stated that "[1]icensable work includes
source and shutter work, electrical cable wiring and the control panel." The

J.
29 14.. Auach. L.
30 14.. Auach. P.
2S 14.. Auach.
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report also states that when asked "if the timer was also licensable work"
Mr. Carani answered "yes."
To capsu1ize the above, as of October 1, 1986, the Director had evidence that:
(1) unlicensed individuals were replacing and repairing timer mechanisms;
(2) unlicensed individuals were exposing the unit source; and (3) individuals
were conducting maintenance activities without following appropriate safety
procedures. We now look to the law to see if there is a fit
In the Staff's Affidavit, the Licensing Board is informed that because of
the small number of teletherapy service 'companies in existence, the conditions
of authorized, licensed activity are contained in the documents submitted in
support of the application for license rather than in detailed regulations. More
specifically, ''the definition of licensed service work on teletherapy units is
drawn entirely from documents and letters submitted by AMS in support of
its application for Iicense."31 The Staff's reliance upon supporting documents
as the basis for license requirements is consistent with the Atomic Energy Act,
Commission regulations, and past Commission practice.32
AMS was originally issued two licenses which were later combined into one
in June of 1986.33 The "02" license, issued in July 1980 authorized installation,
maintenance, dismantling, and servicing of Picker and AMS teletherapy units.
The application for the "02" license submitted by AMS included supporting
documentation that included representations by AMS management that certain
conditions would be met if the license were to issue:
All worlc requiring a specific license which docs not involve removal of a scaled source from
it', shielded c:smtaincr but docs include operation of an exposure device, will be pcrfonned
by pcnons fonnally approved to do so by the Advanced Medical Systems, Inc., Isotope

Comrniaec.

31 NRC Staff Affidavit, "'Pra. , Xl.
32 &e Atomic Energy Act rL 1954, f 182(a). 42 U.S.c. f 2232 (Commissim authority to nquire IUpplemcnta1
information fran license applicant and to incmporalc lOch into 1iccnse); 10 c.F.R. 130.34; 10 c.F.R. 13S.26(b);
Preamble to NRC Form 314 (5-84). Also. in laic 1986, the Commission PlbIisbcd notice in 1hc Federal Relwr
of its rmsion to 10 C.F.R. Puts 3G-3S. Final Rule, 51 Fed. Rq. 36,932 (1986). In that notice, the Commission
gives a clcu account of its tegulatory program and licensing practices regarding byprodUct mataialliccnscs of
the type issued to AMS:
Applicatima foe a IpCcific license an: 'YCl'J cIcui1ed and cmtain 1hc applicant's atcp-by-1Icp ndiatim
..rety proccdurca. which an: tevicwcd and .~ individually by NRC. ••• Applicants include u an
inlegnl put rL the application pacbge, copies of their proposed atcp-by-ctcp ndiation safety procedures•
• • • Application tevicw practice must be very COI1Scrvativc because the applicatim and license comprise
1hc buia for tegulaloly cantroI.. ••• Rcquirancnts in additim to those c:ontaincd in 1hc Jegulatima
IJe froquc:nt1y incotpcntcd in the license al conditions DC we.. Since 1hc licensee must comply with
cmclitiona lpCcified in the 1iccnse, the license, nther than 1hc tegulations, is fx<qucnlly used to tegulalc
ndiation ..rc:ty in the day-to-day use of byproduct matcri.al.
It!. at 36,933.
33 NRC License Nos. 34-19089-01 and 34-19089-02.
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ForlMl Training:
All users will be given the training course, "Cobalt Therapy Unit Service Training Course"
the outline of which is attached.•••34

The Introduction to the Factory 'Ii"aining Course contains the following
statements:
To safely service a cobalt therapy unit, personnel must have a working knowledge of valid
nuclear radiation and be well versed in the practice of radiation safety. In addition, the service
engineer must be trained and experienced in the specific service techniques and emergency
procedures applicable to cobalt units. • • • [Olnly qualified service engineers should attempt
major repairs to the equipment. • • • Licensed operations include work involving the source
or parts of the unit which could result in increased exposure to the source. This includes
work 00 the source shutter or other mechanisms which could expose the source, reduce
shielding around the source, or compromise the safety of the unit and result in increased
exposure leve1s.35

In February of 1980, the NRC wrote AMS requesting further clarification on
the procedures for performing service on teletherapy units. AMS responded in a
March 10, 1980 letter with attached procedures in the form of a Cobalt Service
Procedure ManuaI.36 The letter states:
[Slervice technicians will be thoroughly trained in the techniques of proper alignment of
teletherapy systems. ••• Emphasis is to be placed upon safety, (electrical, mechanical
and radiation).••• The training will coosist of the formal training course [sic] (80 hours,
approximately 40 hours each of classroom and lahoratory exercises) and continuing onthe-job training. ••• This time will be used by having the service technician perform
the service under the supervisioo of I licensed service engineer while on routine service
calls. • • • Before the service technician will be permitted to work independently the above
program must have been aceomplished and the technician must demonstrate to the Isotope
Committee his or her ability to perform satisfactorily all phases of service. The Canmittee
must certify the technician to perform the service operations.37

In the Cobalt Service Procedures Manual attached to and forwarded with the
March 10 letter, we find the following representations:
These procedures Ire to be followed by Advanced Medical Systems, Inc. service technicians
when performing service on Advanced Medical Systems, Inc. and Picker Corporation Cobalt60 Teletherapy and Industrial Radiography Systems. • • • If, during service, licensable work

34 Motion. IIIprtl, Aaam. 2. Nov. 16, 1979 Application Car Byproduct Material License by Advanced Medical
Inc., Scbedule "B" at 3.
14., Fac:tcry Training Counc at 9.
3614., Aaacb. 3, March 10, 1980 1euc:r with additional inConnatim IUbmined by Advanced Medical Systems, Inc.,
cmccming application Cor Byproduct Material License.
37 14. at 1.
~sums,
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is to be performed but has been omitted from these procedures the Radiation Safety Officer
shall be notified before proceeding.38
All individuals while performing licensable service work must wear radiation monitoring
including film badges, personal dosimeters and audible detectors.39

Licensable Service OperaJions
The following operations must be performed only by a person certified on the license.
. • • S. Collimator Removal &. Installation
••• 9. Unit tests and Demonstration4O
Any person engaged in Ucensable operations or directly assisting in these operations must
have on his person at all times during these operations the film badge provided by the
Advanced Medical Systems, Inc. • • • In addition to the above mentioned film badge, a
direct reading pocket dosimeter shall be worn. ••• The licensed person shall wear an
audible gamma alarm during service operations. The alarm should be the Tattler, Rad-Tad
or equivalent.41

Without more, we find the discussion sufficient for us to conclude that under
the terms of the AMS license:
(1) Since the timer of a teletherapy unit controls the amount of time
a patient is exposed to radiation,42 work on the timer mechanism
of a teletherapy unit can be interpreted no other way than to be
work "which could result in increased exposure to the source • • •
which could compromise the safety of the unit and result in increased
exposure levels"43 and must be carried out by or in the presence of a
licensed service technician;«
(2) Exposure of the source material must be carried out by or in the
presence of a licensed service technician;45
(3) All individuals, while performing licensed service work must wear
radiation monitoring devices including film badges, personal dosimeters, and audible gamma radiation detectors (fattIer, Rad-Tad or
equivalent).46

38 /4., Cobalt Service Procedure Mutual at 1.
39 14. at 5.
40 14. at 9.
41/4. at 15.
42 NRC Staff Affidavit, lupra, , S(f).
43 Motion, supra, Attach. 2, Factory Training Course at 9.
«14.
45 / 4., Schedule "B" at 3.
46 14., Attach. 3, Cobalt Service Procedure Manual at 5, 15. We do not mean to uy that this list is exhaustive of
AMS license requirements or violations, cnIy that the list is sufficient for our review.
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On the basis of the foregoing, we reach the conclusion that the Director correctly interpreted the meaning of "licensable service work" under the provisions
of the AMS license. He therefore had the requisite understanding of Commission regulations when he issued the order.
As to the last element of the second Indian Point consideration, we need
look no further than the protection of the public health and safety to find that
the Director correctly understood the governing Commission policy regarding
license suspensions. The fundamental principle guiding all Commission licensing actions is the paramount consideration of public safety. This principle pervades the regulatory scheme established by the Atomic Energy Act and requires
all persons to act with respect to nuclear materials in a manner that does not
constitute a threat to public health and safety. SheffU!ld, 9 NRC at 676-77.
The Director's concern focused on the maintenance of teletherapy equipment at
medical facilities. The Director reasonably concluded that substandard or illplanned maintenance on teletherapy equipment had the potential for immediate,
adverse health consequences to both the public and the individuals working on
the equipment and his concern has been set out in the order. The Director had
the requisite understanding of Commission policy.
3. Whether all necessary factors have been considered. and extraneous
factors excluded, for the decision. The October 10 Order leaves little room
for doubt that the Director considered only the relevant factors in making his
decision. Two inspections by the NRC Staff had revealed four documented
license violations and allegations of several others occurring over a 2-year time
period which could reasonably be expected to place the public health and safety
at risk. There is simply no evidence of the consideration of extraneous factors
on the part of the Director.47
4. Whether inquiry appropriate to the facts asserted has bt;en made. After
being alerted to potential license violations on September IS, 1986, and prior to
the issuance of the license suspension order on October 10, 1986, NRC Region
m Staff conducted personal interviews with nine individuals directly involved
with AMS licensed activities involving the maintenance of teletherapy units at
medical facilities. Those interviewed included: former and current technicians
who had performed the alleged unauthorized maintenance work, AMS's only
full-time licensed service engineer, AMS's Field Service/Production Manager,
and two members of the radiological stafffrom one of AMS's client hospitals."
The inquiries were conducted or directed by at least five NRC employees with

47 AMS makes .evenl bald Issertions c:onccrning:

bi.u on the put of an NRC Employee involved in the decision
10 issue the mowoCausc order (Brief at 17), an NRC Employee involved in a Staff inspcclion (Ul. at 18). and \he
instiwtional biu aeated by the vested interests of NRC anployees (Ul. It 28). None of these allegations are
substantiated by auppMinB documentation or affidaviL
48 NRC Staff Affidavil, IlIprrl, , 20.
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expertise in AMS licensed activities49 and who evidence particular expertise
in the area of radiation safety.50 Given the nature of. the allegations and the
perceived threat to the public's and AMS's employee's health and safety, we do
not find the scope of the Staff's inquiry to be either too shallow or too short.
We find the Staff's inquiry appropriate to the facts asserted in the suspension
order.

5. Whether the Director's decision is demonstrably untenable on the basis
of all inj'ormaJion available 10 him.
Under the fifth Indian Point consideration, the Board's inquiry for the first
time focuses on the core of the Director's decision. We must determine, upon
the facts available to the Director at the time he made his decision, whether
that decision is "untenable" - "not able to be defended or maintained.",1 If
this direction is to be followed, our inquiry must measure the adequacy of the
information available to the Director and the reasonableness of his decision based
upon that information. But what questions do we ask about this information?
Was there enough information? Was the information reliable? What is the
appropriate legal standard to be applied?
The legislative histories of section 186 of the Atomic Energy Act and section
9(b) of the Administrative Procedure Act provide little in the way of an answer
to our question.52 Both the Senate and House Judiciary Committees commenting
on applicable provisions of the Administrative Procedure Act expressed concern
that the exception to the requirement that advance notice be given to the licensee
prior to a license suspension should "apply only where the demonstrable facts
fully and fairly warrant the application of the exceptions. "53 As to the other
considerations:

49 George M~ann, Odd of the Matcrlals Liceming Section, Nuclear Materials Safety Branch, Division of
Radiation Safety and Safeguards, usmc Region m. wu present during most if not all the interviews.
Mr. M~ann IUICI that he bad added awmness of AMS·. license tcqUircmenta aince he wu the Senior License
Revieftr assigned the reaponsibility for teViewing AMS'. license renewal application pending at that time. Id.,

, 19b.

so ProI'essimal Qualifications of George M. McCann, Dand G. Wiedeman, Bruce Mallett, and William L. Axelson,
attached to NRC Staff Affidavit, 1IIFa.
51 Webster'. TIoirrl N,.., IIWT1I4riDMl DicriDroary of 1M EIt,u.rhwgua,e, 1976 Ed.
5lThc authority upon which the Commission bases ita ability to aummuily auspend a lic:cmc under 10
C.F.R. 130,61 is found in section 186 of the Atomic Energy Act of 1954, u amended, 42 U.s.c. 12236. Su
Rule Amendment, 3S Fed. Reg. 11,460 (1970). Section 186(b), in tum, makes section 9(b) oC the Administrative
Procedure Act (S U.s.c. §SS8(c» applicable to license I\ISpensims. That provision .!a1Cl in rdevant part:
Except in cues of willfulness cr those in which public health, interest, or ..rcty n>qUires ccherwisc, the
withdrawal, lUSpa1Sion, revocation, or annulment of a liccnsc is lawful only if, before the instirution of
agency proceedings therefor, the licensee hu been given(1) notice by the agency in writing of the facta or conduct which may wamn1 the action; Iltd
(2) opportunity to demOl\lltratc or achieve compliance with all1awful requirements:
53 S. Rep. No. 7S2, 79th Cong. ht SeaL (I94S), nprillUd ill Adminiatrative Proccdute Act: Legislative Histoty,
S. Doc. No. 248, 79th Cong.2d Sess. ISS, 211-12 (1946).
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Willfulness must be manifesL The same is true of "public health, interest, or safety." The
standard of "public· • • interest" means a situation requiring immediate action irrespective
of the equities or injuries to the licensee, but the term does nOt confer upon agencies an
arbitrary discretion to ignore the requirement of notice and an opportunity to demonstrate
compliance.'"

However, none of these considerations are expressed in the version of the APA
finally enacted. They do little to answer the issue posited above. This leads us
to the conclusion that our issue is res nom, but we are not without direction.55
Recognizing that we are reviewing a discretionary decision made at the initiation of an administrative enforcement action yet to run its course, we are loathe
to tie too tightly the hands of an administrator charged with the protection of
the public health and safety - the efficiency and flexibility of the administrative process at this stage should be maintained, not contracted.56 Therefore, we
find neither justification nor need to measure the sufficiency of the Director's
information on any basis other than the threshold evidentiary requirements associated with administrative proceedings under the Administrative Procedure Act
- that the information he bases his decision upon be reliable, probative, and
substantial - within the context of reasonableness.
Thrning then to what we know was available to the Director at the time he
issued the summary suspension order, we find no reason for him to suspect that
the information provided by his investigators was unreliable, nor do we find it so.
The signed interviews provided by the former and then current AMS employees
are tantamount to sworn statements. The investigative reports, although unsigned
by the interviewees and marginally hearsay, are also not unreliable. In his
position of authority, the Director could question the investigators to determine
the strength of their credibility if he so chose. Nor do we have reason to believe
the two signed letters from the radiology staff at the Monsen Medical Center are

"'Itt The HOllIe Judiciuy Commiucc Clpmlled almost the lime CQ1cetn u itJI Senate counterpart:
The ClceptiOl\ll ••• apply only where the clcmonstrable raeu fully and fairly wurant their application.
Willfulnea muat be manifest. The wne is true .x "public health, interest. er aafely.- The IWldud of
"public • • • intcIest- means a lituation when: clear and Immediate ncc:cssity fer the due Cleeution
.x the lawe ove:nides the cquitiCil er the injury 10 the licensee; the term does not confer upon a,atdes
authority at will to ignme the rcqnircmatt mnotice and an opporwnity 10 demonsU'lte compliance.
Rep. No. 1980, 79th Con8- 2d Sell. (1946), npriJlUd ill Administrative Procedure Act: Legislative Hiatory,
S. Doc. No. :lAS, 79th Cong. 2d Seas. 233, 77S (1946).
55 NIMUfI jwlid_ ,.,,11 d4t _
j..r. "d d«1arat tl1Iliquum: quill jwliciwrs ~t juris clictwn .t per jwlicu.m j..r
ut ,.".,itu nY.l_ quod diufuit y.kItwn. (A new adjudication does not make a new law, but dec1ares the old;
because adjudicatim is the uttcnnce of the law. and by adjudicatim the law is newly revealed which wu fer a
long time hiddat.)
56 Our ccn:cm for the efficiency or the administrative process weighs heavily in OlD' decision. Howeva'. this
CQ1cetn does not Cllend 10 the equitable iuues aurrounding a mmnwy IUlpCllSim mer after the order hu
issued (whether the bwdm man enfO!CCll1att order m the liccmee arguablX outweighs the immediate tlueat 10
lite public. er whclher the issuea do not lend themselves 10 an expediatt hearing). At present. we are tmlWUC or
any procedwal mechanism by which • licenaee can stay the effect of • tcmpomy IUInnII.r)' auapcnaion order.
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unreliable. Moreover, all of the foregoing documents are probative (i.e., tending
to prove the conclusion the Director reached in issuing the order).
"Substantial," as we use the term here, does not mean a large or considerable amount of evidence, but rather "such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion." Consolidated Edison
Co. v. NLRB, 305 U.S. 197, 229 (1938). Here, on the basis of the information
available to him, the Director reached two conclusions - one, that license violations had occurred. and two, that the public health, interest, and safety required
the summary suspension of the AMS licensed activities. In view of the information contained in the documents available to the Director at the time of
the summary suspension order, we find that a reasonable conclusion could be
drawn from the information that unlicensed technicians were performing maintenance on Cobalt-60 teletherapy machines. The Director, through consultation
with the radiation safety experts available to him,57 could also readily conclude
on the basis of that information, that such maintenance, if carried out haphazardly or negligently, posed a great and immediate safety risk to both the person
performing the maintenance and patients being treated by the teletherapy units.
Moreover, the statements concerning the lack of radiation safety detectors during collimator maintenance activities showed either a lack of respect for or a
conscious disregard of radiation safety on the part of the AMS employees or
its management. The Director could reasonably conclude that such conduct had
led or could lead to undetectable radiation exposure to the workers.
Without more, the information the Director relied upon was reliable, probative, and substantial in character and was sufficient for him to reach the conclusions he did at the time he made his decision to issue the summary suspension
order. The Director's actions were reasonable and therefore we do not find his
decision to be demonstrably untenable.
On the basis of the foregoing, we do not find the Director to have abused his
discretion in issuing the summary license suspension order dated October 10,
1986.

m.
For all the foregoing reasons and upon consideration of the entire record in
this maUer, it is, this 12th day of June 1990, ORDERED
(I) The NRC Staff Motion for Summary Disposition (January 10, 1990) is
granted;

57 The imeatigaton fran Regim m were amply qualified to undcntand the dlll8et inherent in the medica1llSc of
Cobalt-60. Su Professional QualiJicatillllS of Georgc M. McCann. ~t 41.• attached to NRC Staff Affidavit, SlIp"".
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(2) The Order Suspending License and Order to Show Cause (Effectively
Immediately) issued by the Director, Office of Inspection and Enforcement, and
dated October 10, 1986, is sustained;
(3) The four (4) statements of issues admitted for litigation as contentions
in this proceeding are dismissed; and
(4) There being no additional contentions pending in the matter, this
Suspension Order proceeding is terminated.'s

THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Lazo, Chairman
ADMINISTRATIVE JUDGE
Harry Foreman

ADMINISTRATIVE JUDGE
Ernest E. Hill
ADMINISTRATIVE JUDGE
Bethesda, Maryland
June 12, 1990

!i8 Two c:anpanion cues remain pending: I" 1M MatUr 01 "tl~d Medical SytuffU.llIC. (Decontamination
Order). Docket No. 30-160SS'()M, ASIBP No. B7-SSS-01.()M; I" 1M MalUr of MWlIICN M.tIkal SysUffU.
111C. (Ov=xpomrc Civil !'malty). Docket No. 30-160SS-CP, ASIBP No. B9-S92-02-CP.
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LBP-90-18

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judge:

Peter B. Bloch

Docket Nos. 7~00270

In the _Matter of

3~02278-MLA

(ASLBP No. 9O-613-02-MLA)
(Re: TRUMP-S Project)
(Byproduct License
No. 24-00513-32;
Special Nuclear Materials
License No. SNM-247)
CURATORS OF THE
UNIVERSITY OF MISSOURI

June 15, 1990

The presiding officer admits two parties, after detailed consideration of
standing questions, and admits six of seven areas of concern presented by those
parties. He defers action on a request for a stay on the ground that the criteria for
a stay have not been met but that adequate information is not currently available
for use by the intervenors.

RULES OF PRACTICE:

SUBPART L:

STANDING

The presiding officer found that residence of a member of a concerned
organization within 2 miles of an experiment utilizing 10 grams of plutonium
was adequate to establish standing. He said, following Northern States Power
Co. (pathfinder Atomic PlanO, LBP-90-3, 31 NRC 40, 41 (1990), that:
[F)or an organization to havc standing it must show injury in fact to its organizational
interests or to the interest of members. • • who havc authorized it to act for them. Where
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the organization is depending upon injwy to the interest of its memben or sponsors to
establish standing, the organization must provide with its petition identification of at least
one member or sponsor who will be injured, a description of the nature of that injwy, and
an authorization for that organization to represent that individual in the proceeding. The
injury in fact must be arguably within the zone of interests protected by statutes c:overing
the proceeding.

RULES OF PRACTICE: SUBPART L; STANDING
(ORGANIZATIONAL PURPOSE)
An organization may not be an intervenor unless the areas of concern it
advances are consistent with its organizational purpose.
RULES OF PRACTICE:
FACT

STANDING (SUBPART L); INJURY IN

A petitioner must show "injury in fact" in order to obtain standing. However,
the phrase "injury in fact" does not bear its ordinary English meaning and refers
to an injury that may be possible should a proposed governmental action proceed.
Nor is it required that as part of consideration of standing that a petitioner prove
that injury will actually occur. It is enough to have reasonable grounds for
believing that injury may occur.
The "injury in fact" test is the same for formal adjudication and for Subpart
L cases.
RULES OF PRACTICE:

SUBPART L; AREA OF CONCERN

The presiding officer admitted six of seven areas of concern, pointing out that
a petitioner need not even state a concern, just an "area of concern." One area
of concern, relating to fears concerning an alleged effect of this experiment on
nuclear proliferation, was excluded because there was no showing of any legal
basis for the claim and it was therefore not germane to the license.
NUCLEAR PROUFERATION: SUBPART L; EXCLUDED AS A
PERMISSIBLE "AREA OF CONCERN"
When petitioner fails to rely on any legal materials to assert that a project
improperly risks ''nuclear proliferation," they have not stated a legally cognizable
"area of concern" that is germane to the pending application for a license.
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RULES OF PRACTICE:

SUBPART L; STAY

Petitioners' are required to file a request for a stay at the outset of their case,
even though information relevant to their need for a stay may not be available
to them. Consequently, the presiding officer reviewed the criteria for granting a
stay and deferred action based on the lack of relevant information available to
the Petitioners.
RULES OF PRACTICE:
(STAy)

SUBPART L; RIGHT TO PRIOR HEARING

Petitioners' arguments that they have a right to a hearing prior to the granting
of a license or amendment, with respect to the amendment of a special materials
license, is arguably meritorious but nevertheless impermissible as a challenge
to the agency's procedural regulations.
RULES OF PRACTICE:. SUBPART L; TIMELINESS

When a petition has been filed without any formal notification that a licensing
action is pending. the time of actual notice from which timeliness is reckoned
is the time of actual notice that there is a licensing action pending in which a
person may be permitted to intervene.
TECHNICAL ISSUES DISCUSSED

Neptunium; Americium; Plutonium; Dispersion of plutonium through fire or
explosion, model of.

MEMORANDUM AND ORDER
(Admitting Parties and "Areas of Concern";
Deferring Action on a Stay)

Memorandum
This Memorandum addresses a variety of issues that have arisen as this case
has just gotten under way. It admits several parties and their "areas of concern"
and defers action on a request for a stay of the TRUMP-S projecL
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I.

FILINGS IN TillS CASE

This docket was initiated with a "Request for Hearing and Stay Pending
Hearing," May 7. 1990 (Request), filed by the Missouri Coalition for the Environment, the Mid-Missouri Nuclear Weapons Freeze. Inc.• and the Physicians
for Social Responsibility/Mid-Missouri Chapter (collectively referred to as "Petitioners'V Also pending is the ''Response of Licensee to Request for Hearing
and Stay Pending Hearing." filed by the Curators of the University of Missouri
(Licensee) on May 25. 1990 (Licensee's Response) and the "Reply Memorandum of Petitioners in Support of Request for Hearing and Stay Pending Hearing"
(Petitioners' Reply), filed by Petitioners on June 12, 1990.1

n.

BACKGROUND'

The University of Missouri (the "Universityj is a comprehensive public
university consisting of four campuses at Columbia, Kansas City, Rolla. and
Saint Louis. The Columbia campus is the largest and most comprehenSive of
the four campuses. It has an enrollment (Fall 1989) of 18,186 undergraduates
and 6148 graduate and professional students.
The University of Missouri Research Reactor (MURR) is administered by the
University's Office of Research. The MURR facility includes a 100megawatt
research reactor. which is the most powerful university research reactor and one
of the five largest research reactors in the United States. It is located in the
southwest portion of the Columbia campus in Research Park on a 550-acre tract
of University-owned land.
The nearest residence to the facility is approximately 1/2 mile away. Within
that half-mile radius. many people are present every day - including the Red
Cross Mid-Missouri Blood Center. various athletic fields. a sports stadium. and
university buildings. Within 1 mile. there is a University hospital and a Veterans
Hospital. Within 2 miles is downtown Columbia, a city of 65.000 people.
The Licensee currently holds five licenses from the Nuclear Regulatory
Commission (NRC) related to MURR. Reactor License No. R-I03 authorizes
Licensee to possess, operate, and use the 100megawatt research reactor in
accordance with the procedures and limitations set forth in the license. As part
of this license. the Licensee is authorized to possess 20 kilograms of natural

lThe "Designllioo d Paicling Officer," May 29, 1990, appointed me Pnzicling Officer pumwIllO 10
c.P.R. 12.1207 (Subput L) of the Canmiaioo'. RegulatiOlll, "Informal Hearing 1'roc:edun:s for Materiala
LicaIIing AdjudicatiOlll," published in the F6d6Tr11 R.,wr, 54 Fed. Reg. 8269 (1989).
1 A response wu alllhorizccl by my \D1published Memorandum and 0nIcr d May 30. 1990.
3 TheIe facta are taken from filinp d both the pati.... They are lberd"ore hued l1li JqII"CSentatiOlll and not l1li
evidence.
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uranium and 50 kilograms of depleted uranium in any form, 45 kilograms of
uranium-235, contained in fuel or other sources, and 100 grams ofplutonium-239
and 40 grams of plutonium-242 in sealed sources.
Two of the other NRC licenses held by the Licensee are Broad Scope
Byproduct Material License No. 24-00513-32, which covers receipt, possesSion,
use, and transfer of byproduct materials; Special Nuclear Material and SOUICe
Material License No. SNM-247, which covers receipt, possession, use, and
transfer of by-product materials; and Special Nuclear Material and SOUICe
Material License No. SNM-247, which covers receipt, possession, use, and
transfer of special nuclear materials and source materials.
Prior to the issuance of the recent amendments, these two licenses authorized,
among other things, the possession and use of over 293 grams of plutonium in
the form of sealed sources, 250 kilograms of natural uranium in any form,
and 5 curies of americium-241 in sealed sOUICes. Prior to the issuance of the
recent amendments, the only authorization for possession of nuclear materials in
unsealed form was 5 millicuries of neptunium and 40 millicuries of Americium.
There was no public notice of an application filed by Missouri University
for these license amendments, and there has been no proposed finding of no
significant hazards. The licensed project is expected to begin by the end of June
1990 and to be completed by the end of this summer.
On March 19, 1990, the NRC issued Amendment No. 12 to License No.
SNM-247, and on April 5, 1990, the NRC issued Amendment No. 74 to License
No. 24-00513-32. The amendment to License No. SNM-247 authorized the
possession and use in unsealed form of 10 grams of plutonium-239124O (710
millicuries) and it also permitted possession and use of 500 grams of depleted
uranium (0.2 millicurie). The amendment to License No. 24-00513-32 increased
the possession limits in unsealed form to 14 grams (10 millicuries) of neptunium237 and 7 grams of americium-241 (25 curies).
Licensee obtained its license amendments in order to conduct a limited portion of the Transuranic Management by Pyropartitioning Separation (!RUMPS) research project at the MURR facility. The ultimate objective of the overall
1RUMP-S project, according to Applicant, is the safe and efficient removal
(partitioning) of long-lived radioactive materials from spent nuclear fuel (this
might improve the efficiency of disposing of high-level nuclear waste). Another
objective, according to Petitioners, is to develop inexpensive 'means of separating transuranic elements (such as plutonium, americium, and neptunium) from
spent fuel for recycle in breeder reactors.
The activities to be conducted by the Licensee are limited to pure elements
(99% or better). The objective of the Licensee's component of the 1RUMP-S
project is to conduct basic scientific research on the thermodynamic, nuclear,
analytical, and health physics aspects that are associated with such a project
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The Licensee will develop fundamental chemical and electrochemical data for
rare earths and actinides in molten salt/cadmium systems.
The Licensee expects to accomplish its research with minimal inventories of
the elements of interest (less than 75 grams of depleted uranium and less than
10 grams each of neptunium, plutonium, and americium). These elements will
only be examined in their pure form and no spent nuclear fuel will be studied
or used in the research.

m.

TIMELINESS

Licensee's first amendment was granted on March 19, 1990, and the second
on April S, 1990. Intervenors assert, through affidavits of knowledgeable'
officials of the petitioning organizations that the earliest any members of the
petitioning organizations had actual notice of the granting of the licenses was
April 24, 1990. The petition was filed on May 10, 1990, or well within the
30-days filing limitation of 10 C.F.R. § 2. 1205(c)(2)(i).
Applicant cited an article in The Columbia Daily Tribune of April 5, 1990;'
as having provided possible notice of the license amendment However, the
article states that "the facility has already altered its license from the Nuclear
Regulatory Commission" and did not provide any indication that the altered
license could be challenged. Under the circumstances, I accept Petitioners'
representations that they did not have actual notice of any application of the
University of Missouri for amendment of any NRC license. Therefore, I find
the petition to be timely.

IV.

STANDING

The regulations require me, at 10 C.F.R. § 2.1205(g), to:
determine that the requestor meets the judicial standards for standing and ••• [to] consider,
among other factors (1) The nature of the requestor's right under the Act to be made I party to the proceeding;
(2) The nature and extent of the requestor's property, financial, or other interest in the
proceeding; and
(3) The possible effect of any order that may be entered in the proceeding upon the
requestor's interest.

Thus, I am directed to apply judicial concepts of standing that apparently
are identical to the concepts applicable in formal agency adjudication. As the

"Liccmce Response, Em. A.
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Hon. Morton Margulies stated in Northern States Power Co. (Pathfinder Atomic
Plant), LBP-90-3, 31 NRC 40, 41 (1990):
[FJor an organization to have standing it must show injury in fact to its organizational
interests or to the interest of members • • • who have authorized it to act for them. Where
the organization is depending upon injury to the interest of its members or sponsors to
establish standing, the organization must provide with its petition identification of at least
one member or sponsor who will be injured, a description of the nature of that injury, and
an authorization for that organization to represent that individual in the proceeding. The
injury in fact must be arguably within the zone of interests protected by statutes covering
the proceeding.

In this case, Petitioners have alleged injury in fact to members who have
authorized organizations to represent them, purportedly within the purpose of
the organization. I shall consider each of these prongs of the standing test
separately, b~ginning with representation and purpose - as the injury-in-fact
test must be applied to members who authorize representation.
A.

Representation and Purpose

In the Request. Petitioners alleged Missouri Coalition for the Environment's
(Coalition's) members Henry Ottinger and Molly Moore reside and/or work
within approximately 2 miles of the University of Missouri nuclear center where
the lRUMP-S project is planned. In the Reply, Henry Ottinger filed a formal
authorization for the Coalition to represent him in these proceedings. The
purpose of Coalition is to preserve environmental values in Missouri.
In the Request. Petitioners alleged that at least 350 members of the MidMissouri Nuclear Weapons Freeze, Inc., (Freeze) live or work within approximately 2 miles of the University nuclear center. Five of the members are specifically named in the petition. In the Reply, four of them, including the director
of the organization. filed a formal authorization for the Coalition to represent
them in these proceedings. The purpose of the organization is not stated in the
petition, thus raising a question concerning which of the areas of concern fall
within the purpose of the organization.' To Clarify this important point. I will
ask for a statement of the purpose of this organization before deciding whether
to grant party status to the Freeze.
In the Petition, the Physicians for Social Responsibility/Mid-Missouri Chapter
(Physicians) list three medical doctors who are members and who reside within
approximately 2 miles of the University nuclear center. In the Reply, all

'Both the name r:l the organization and my pcnonal knowledge of the national Frcczc organization IUggcst that

its interest is limitcd to WClpon! and proliferation issues, but a local organization may have defined its scope
diffcren1ly in its by-laws or charter or through formally adopted resolutions.
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three authorized Physicians to represent them. Although Physicians also has
not disclosed its interest in this case, I take official notice that it is generally
concerned both about nuclear weapons and the health effects of the use of
nuclear materials. Hence, this case does fall within its purpose.1i
I conclude that Coalition and Physicians have met both the representation
and purpose tests. Freeze has met the representation test, but will be asked for
a further representation before I can conclude which of the areas of concern
may properly be considered to be related to its purpose.

B.

Injury in Fact

1.

The Legal Standard

I would note that it is easy to misunderstand this standard because the phrase
"injury in fact" as used in this context does not bear its normal everyday
meaning. For example, a person living 45 miles from a nuclear power plant
who canoes in the general vicinity of the plant has been found to suffer "injury
in fact" from an amendment of a power plant license in order to permit the
expansion of the capacity of the spent fuel pool. Virginia Electric and Power
Co. (North Anna Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 57
(1979).
Careful analysis reveals that, of course, the fuel pool was not even built at
the time "injury in fact" was alleged. No accident had occurred. No release of
nuclear materials had occurred. Hence, in/act. there had not been any injury to
the petitioner as those words are commonly used. Nevertheless, he was said to
have been injured in fact because of the possibility of an accident Of course,
this was an early stage of the case in which he had not yet proved that there was
a possibility of an accident All the petitioner had to do to obtain party status
was to submit contentions whose subsequent proof would result in a finding of
injury in fact to him. So: injury in fact is indeed the same, in this context,
as an allegation that a real injury might reasonably be expected to occur in the
future.
I would stress that petitioner need not prove that he will be injured in fact
What need be done is for him to demonstrate the basis for his reasonable
expectation. It is for this reason, that I have not considered the detailed factual
evidence offered to me by Licensee on this point in its ''Motion for Leave to
File an Answer to 'Reply Memorandum of Petitioners in Support of Request
for Hearing and Stay Pending Hearing,'" June 15, 1990.

Ii I would expect the loc:al chapter to correct me pmmpIly if it cliffm fran what I know national policy to be.
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2.

Applicable Facts

Each of the affected organizations has members who live within 2 miles
of the licensed facility. The Reply presents an affidavit of a knowledgeable
individual,7 Daniel O. Hirsch, who states (Reply at A17-1S) that there may well
be releases of radioactivity in excess of regulatory limits, even if there were
an exclusion zone in excess of 1-2 miles, and that there may well be need for
emergency action beyond 1 mile in the event of an accident involving a fire or
explosion.
We find that Petitioners' showing of "injury" in fact far exceeds the requirements of Subpart L. Given the fact that these Petitioners have not had the right
to obtain any information about TRUMP-S and that they are merely required to
show "areas of concern," I would interpret Subpart L to require that the areas
of concern show generally that there could be injury in fact. I certainly would
not require a detailed showing of possible release fractions, such as might be
expected in a formal evidentiary hearing rather than at this early phase of an
informal adjudication.
I conclude that all three organizations have demonstrated injury in fact.
V.

A.

AREAS OF CONCERN

Regulatory Background

In reviewing the standards to apply to determining whether to admit "areas
of concern," I find that I am indebted to my brother, Hon. Morton Margulies,
for his excellent discussion in Pathfinder, LBP-90-3, supra, 31 NRC at 46-S1.
I particularly commend his discussion at 46-47, which I now quote:
The rules of practice for informal materials licensing adjudications provide in 10
c.P.R. § 2.1205(d)(3) that a requestor, in filing a request for a hearing, must descn"be in
detail the requestor's areas of concern about the licensing activity that is the subject manu

of 'the proceeding; and in section 2.1205(g) that in ruling on a request for a hearing. the
presiding officer shall determine that the specilied areas of concern are germane to the
subject maner of the proceeding.

• ••

• • • The process requires that the requestor must enunciate its areas. of concern and
have them ruled upon to establish the right to a hearing, before the hearing file is lint made
available. [Footnote omitted.]

7 Among other accomplishments, Mr.lfusc:h was asked by the Subcanmittce at Gencnl Ovenight and Nonhwest
Power of tbc Interior Ccmmittce of tbc U.S. House of Rep=entatives to assemble a panel of experts to inspect
and n:view the safety of the Hanford N-reactor. The findings of this panel were subsequently confirmed by the
National Academy DC Sciences' panel on the DOE nuclear complex.
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The Commission evidently recognized this handicap of requestors of only having limited
information available to them before having to enunciate concerns IIld set a relaxed Stllldard
as to what would be sufficient to satisfy the regulations.
The Commission in its responses to comments for promulgating 10 C.F.R. Part 2.
Informal Hearing Procedures for Materials Ucensing Adjudications. stated:
This statemm of concerns flud not be extensive, but it must be sufficient to establish
that the issues the requestor wants to raise regarding the licensing action fall generally
within the range of the matters that propedy are subject to challenge in such a
proceeding.

54 Fed. Reg. 8272 (emphasis supplied).
It further stated:
Of course. the intervenor is required to identify the areas of concern it wishes to
raise in the proceeding, which will provide the presiding officer with the minimal
information needed to ensure the intervenor desires to litigate issues germllle to the
licensing proceeding and therefore should be allowed to take the additional steps of
making a full written presentation under § 21233.

rd. (emphasis supplied).

The very phrase "areas of concern" suggests the kind of broad interpretation
sought by the Commission. A petitioner need not even state concerns. Just
areas of concern. Furthermore, this latitude makes great sense in the regulatory
scheme because the reward for being admitted as a party is slim. First, you get
to see the case file - a group of documents that ought generally to be available
to the public but that provides the first official information about the case. Then,
you get to file a written presentation, pursuant to 10 C.F.R. §2.1233(a). There
is no discovery. 10 C.F.R. § 2.1231(d}.

B.

Areas or Concern

1.

Area of Concern Number One

Petitioners have obtained a one-page ''Fire Procedure," dated March 22. 1990.
They were concerned about the adequacy of fire procedures for TRUMP-S before they obtained this procedure. They are more concerned now. This concern
about fire procedures is germane to a proceeding concerning authorization to
possess nuclear materials in unsealed sources. This area of concern is admitted.
2.

Area of Concern Number Two

Petitioners are concerned that "there is no buffer zone to reduce doses to the
public in case of an accident" This area of concern is germane to the possession
of unsealed sources in an active area of a university. campus in which many
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activities occur within one-half mile of the site of the proposed experimental
activity. This area of concern is germane to the proceeding and is admitted.

3.

Area of Concern Number Three

Petitioners are concerned that the administrative controls necessary for safely
conducting TRUMP-S may need to be far more stringent than for materials
previously handled by the University of Missouri and that some of the procedures
and controls may not even have been written. This area of concern is germane
to this proceeding and is admitted.

4.

Area of Concern Number 4

Petitioners are concerned that Licensee's reliance on its emergency plan of
July 12, 1984, is not appropriate for the nature of the project it is undertaking
and that there are °no adequate emergency procedures. They do not think that
previous procedures are adequate for the new activities. In particular, some of
the hospital facilities being relied on are thought to be too close to the site of the
experiment. This area of concern is germane to this proceeding and is admitted.

S.

Area of Concern Number Five

Petitioners are concerned that an environmental assessment and environmental impact statement must be prepared as: (1) there is no applicable categorical
exclusion in 10 C.F.R. § 51.22(14)(v); and (2) TRUMP-S project environmental
impacts may be significant and the NRC has failed to explain why they will not
be. (Citing Jones \I. Gordon, 792 F.2d 821 (9th Cir. 1986).)
Although Petitioners have presented an extensive legal argument, I have not
considered the merits of their presentation. It is enough at this time for me
to conclude that this area of concern is germane to this proceeding and that,
therefore, the area of concern is admitted.

6. Area of Concern Number Six
Petitioners seem to acknowledge that this area of concern, dealing with
nuclear proliferation, is different from their other areas of concern. They do
not even state why this concern is germane. Reply at 14-15. Instead, they
argue "the public interest." I am not persuaded. In p~cular, there is no reason
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to admit an area of concern for the purpose of permitting an intervenor to make
public-interest arguments that are truly relevant to its other concerns.1
If this project is permissible under the laws and regulations of the United
States, it must be authorized by me - and arguments about effects on proliferation are irrelevanL It is not relevant or proper for me to consider what effect
authorization of this project might have on nuclear proliferation unless it is in
violation of some law or treaty.' Since no law or treaty has been suggested to
me as applicable, I find that this area of concern is not germane to this case and
it is not admitted.

7.

Area of Con.cern Number Seven

Petitioners are concerned that the responsibilities of personnel have not been
pinned down. They are particularly concerned about the role of the personnel
of Rockwell International, Inc., which will have resident personnel in Columbia
and has provided equipment and contracted for the project This area of concern
is germane to this proceeding - as the Licensee must be clearly in charge of
all work under its license. Hence, this area of concern is admitted

VI.
A.

REQUEST FOR A STAY

Petitioners' Argument

Petitioners argue that § 189(a) of the Atomic Energy Act of 1954 (AEA), 42
U.S.C. § 2239(a)(I), requires that the NRC grant a hearing upon the request of
any interested party in any proceeding for the granting, suspending, revoking,
or amending of any license. The section states, in pertinent part:
In atry proceeding under this Act, for the granting, suspending, revoking or Q/MndUrg
of any license or construction permit, ••• the Commissioo .1M/I gralll a hearing upoo the
request of any penoo whose interest may be affected by the proceeding, and shall admit any
such penon as a party to such proceeding. [Emphasis added.]

Petitioners then cite Sholly v. NRC, 651 F.2d 780, 788 (D.C. Cir. 1981) for
the proposition that- prior to the 1983 amendment to § 189(b), the "Sholly
Amendment" - the Commission could not issue a contested license amendment
before completing a hearing. Sholly states:

I Conccms about proliferation scan to me to be highly unliltdy to be rcl~ to any of tho oCher c:cnc:cms.
, Although ~onen ullCrt lhallhe amcnclmClll is "inimical to Ihe common dcfemo and scauity." citing AEA.
157,42 U.s.c. 12077(c:)(2); 10 c.F.R. f70.31(d), I soc naching in these gcncnl provisiau thaI wculd IUpport a
finding that this project is illegal.
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An interprctatim of section 189(a) that wruld permit the NRC to issue a cOfllested license
amendment without a hearing wruld enlarge seaim 189(a) beyond the scope originally
intended.

Petitioners then argue that the legislative history of the Sholly Amendment
shows that it authorized the Commission to dispense with a hearing only in
issuing operating licenses. In particular, Petitioners state that the NRC sought
and was denied an amendment that would have permitted it to make any license
immediately effective, prior to the holding of a requested hearing, if it made
appropriate prior findings. They site H.R. 97-22, Pt. 2, p. 25 (1981) as the
source of the text of the following proposal, introduced for the NRC as S. 913:
The Canmission is authorized to issue and to make immediately effective 111 amendment
to a license upon a determination by the Commission that the amendment involves no
lignili~ hazards consideration •••• The Commissim is authorized to issue and to make
immediately effective any amendment to a license • • • as it may deem necessary upon a
determination that immediate effectiveness is required to protect the public health, sarety
and interest, or the canmon defense and security.

Petitioners argue that the Sholly Amendment rejected the NRC's plea to be
able to issue any license prior to completing a hearing and restricted its scope
only to operating licenses. The current text of § 189(b), which supports this
interpretation, stales:
The Commissim may issue and make immediately effective any amendment to an
operating license, upon a determinatim by the Commission that IUch amendment involves
no significant hazards consideration, not withstanding the pendency before the Commission
of a request for a hearing from Illy penon. Such amendment may be issued IIld made
immediately effective in advance of the holding IIld completion of any required hearing. • • •

Furthermore, Petitioners argue that it is appropriate that the immediately
effective rule be restricted to operating license cases, as it is the second step
of a licensing process for nuclear power reactors, and notices, hearings, and
environmental reports have already been available during the construction permit
stage of the proceeding. They argue that a materials license is a one-step
process and that dispensing with a prior hearing is inappropriate because it
would eliminate all opportunity for the application of procedUral safeguards to
the materials license proceeding.t o

10 1'diti000eZl also ugue lhat Ihe proposed Senate bill, S. 1207 included a provision for extending Ihc authority to
c!ispensc: wiIh bcarinp for materials Iic:cmes but Ihat this provision was deleted during rcconcili.ation wilh House

Bill, II.R. 2330.
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Petitioners then state that:
Outside of the limited exemptioo granted by the Sholly Amendment. AEA § 189 has
been confinned as requiring a hearing in all licensing proceedings by appellate courts which
have coosidered the question. See, e.g., Union of Concerned Scienlists Y. NRC, 735 F.2d
1437 (D.c. Cir. 1984); Lorion Y. NRC, 712 F.2d 1472 (D.c. Cir. 1983), reversul on other
grolllllb. 470 U.s. 729; Belloti Y. NRC, 725 F.2d 1380 (D.c. Cir. 1983); NRDC Y. NRC,
606 F.2d 1261 (D.c. Cir. 1979). There is no precedent for unilateral, unfettered issuance of
a license or amendment by Staff, particularly one which totally ImIrps the function of the
Presiding Officer in a contested licensing proceeding, thereby making the bearing process
meaningless.

And Petitioners point out that even the Sholly Amendment requires that there
be a no significant hazards consideration. 42 U.S.C. 2339(a)(2)(C); 10 C.F.R.
§SO.92.11
Petitioners concede that the NRC may hold informal hearings in materials
licensing proceedings. City of West Chicago v. NRC. 701 F.2d 632 (7th
Cir. 1983). But they make what I consider to be a direct challenge to the
validity of 10 C.F.R. Part 2, Subpart L, § 2.1205(1), which provides:
The filing or granting of a request for a bearing or petition for leave to intervene need
not delay NRC staff action regarding an application for a licensing action COYCred by this

subpart.

B. Licensee's Argument
Licensee argues that the Commission has clearly stated that it is permitted
to issue materials licenses before contested hearings are completed. It cites

§ 2.1205(1), which was just quoted above, and it relies on the following citations
of Commission intention in the Federal Register:
the Act .ays nothing specific about whether such a hearing requested by an interested person
must be canpleted prior to agency action granting or denying a materials license.

52 Fed. Reg. at 20,090.

n PetitioneD further cite UIIio" ofCoN:mwd Sculllisl8, ..."".. 735 F.2d at 1443, for the propocition that the NRC
Staff may not I'CIDOYC fran the licensing hearing procea Mconsicleration of evidence that it consicIera rc1c:vant 10
a material u.ue in the leCtion 189(a) procesa. u it hu clclined that issue." However, I do not undeDtand the
re1CMJ1ce 10 our case. The Staff action does not remove any issue from this CaJc. (It may make the ....hole
matter moot became of the difficulty of canp1c:tina the litigaum before the project is canplcted; but no islUe is
rcmOYCd.)
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(Subpart L1 • • • certainly contemplate[d1 that when the staff is able to reach a positive
conclusion about the safety and environmental consequences of a proposed licensing request,
it will take action despite a pending hearing.

54 Fed. Reg. at 8773; 52 Fed. Reg. at 20,090.
[In materials license cases1 • • • a prelicensing hearing is not necessarily required.

52 Fed. Reg. at 20,090. .
The Commission continues to believe that its present practice regarding Federal Register
notice for materials licensing applications comports with all applicable legal requirements
and. under the circumstances. is appropriate in terms of the allocation oC agency resources.
As noted in the proposed rule. the Atomic Energy Act does not require that any notice be
given oC a materials licensing action. Given the lack oC any constitutional right to a hearing in
the usual ~aterials licensing case. see West Chicago at 64S. the Canrnission does not agree
with the argument that there is a general constitutional right to notice of the opportunity for
such a hearing. [R>otnote omitted.1

54 Fed. Reg. at 8270-71 (Feb. 28, 1989).
Licensee argues that in materials licensing cases, the agency must weigh the
right of the applicant to a reasonably prompt determination against the right of
others to challenge the requested licensing action. Also important in this balance
is the governmental interest in avoiding delay:
heightened by the Cact that the agency reviews and processes literally thousands of materials
license applications each year. Kerr McGee Corp., IS NRC at 261. Finally. it is significant
that the materials involved in the vast majority of cases. when compared to power reactors.
involve substantially less hazard. [d. at 262.

52 Fed. Reg. at 20,090.
Another argument is that Petitioners seem primarily to have addressed themselves to hearing rights for hearing requests filed prior to the issuance of an
amendment. In this case, Licensee points out that the request came after the
issuance of the amendment, so no "prior" hearing is possible. They further state
that:
Nothing in the ABA requires the NRC to provide notice prior to issuance of an amendment
to a materials license. The last three sentences of section 189a(l) of the AEA refer to prior
notices Cor issuance of construction pennits or operating licenses or amendments thereto.
but do not apply to materials licenses or amendments thereto. The last sentence (part of the
Sholly Amendment) pennits the NRC to dispense with such notice if an operating license
amendment "involves no significant hazards consideration," but such exemption is both
irrelevant to and unnecessary in the case of an. amendment to a materials license.
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I also note that Licensee disagrees with Petitioners' recital of legislative
history and that it has requested an opportunity to brief its arguments. "Motion
for Leave to File an Answer to 'Reply Memorandum of Petitioners in Support
of Request for Hearing and Stay Pending Hearing,' .. June IS, 1990, Appendix
B at 5. It is my conclusion that Licensee should have that right prior to any
decision that relies on this argument; Petitioners' argument is new and Licensee
has not had an opportunity to respond, as it in fairness ought.

C.

Conclusion

1.

Challenge to the Regulations

There is no dispute that a person who challenges an application for amendment of a materials license is entitled to a hearing. Such a hearing may, of course,
be informal in nature. West Chicago v. NRC, 701 F.2d 632 (7th Cir. 1983).
In this case, a materials license was amended by the Staff without any prior
public notice. Furthermore, the licensed project is scheduled to begin using
nuclear materials soon and to conclude by the end of the summer. Hence,
unless a stay is granted, Petitioners will be exposed to the risks they fear during
a substantial portion of the pendency of this case; and there is some possibility
that almost all or all of the work under the license may be completed before the
case is. Under these special circumstances, there is a serious question whether
Petitioners are being effectively deprived 'of their rights to a hearing.
Petitioners in this case have argued. citing persuasive legal precedent, that
they have a right to a hearing prior to the effectiveness of a license. Licensee
responds that neither the AEA nor the Commission's regulations require hearings
or even notice prior to Staff issuances of amendments to materials licenses.
I find that Licensee is correct in arguing that the Commission's regulations
and prior practice do not appear to contemplate prior notice or hearings in all
cases. 10 C.P.R. §§2.103, 2.104, 2.1205(1); West Chicago, supra, 701 F.2d
at 638 n.3. Hence, Petitioners' argument is a challenge to the Commission's
regulations and - even if it may have merit - it is beyond my purview. 10
C.F.R. § 2.1239(a).
The only open avenue when a regulation is challenged is 10 C.F.R.
§ 2.1239(b),ll which provides for certification because "special circumstanc~
exist." If Petitioners choose to use this avenue, then they should file promptly.

12 Although it p not Mircly dear from the face of the regulation wbcIhc:r the proccdurallU1es m the CClIIIIIIiaion
an: covered by the phnae, Many regulation mthe Commission iaued in ill program for the liccnlina and reauJation
of • •• apec:ial nuclear material," I c:mclude that it p approprlate to prohibit any chalJcnae to a procedwa1
reaulttiOll that affccta the iauancc mapec:ial nuclear materlllliccnsea.
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2.

Authority to Issue a Stay

Even though Staff action is authorized under 10 C.F.R. § 2.1205(1), the Presiding Officer may still issue a stay pursuant to 10 C.P.R. §2.1263. Petitioners
have complied with the requirement that they include their request for a stay
in their request for a hearing. This procedure for requesting a stay appears to
be the Commission's resolution of the question of whether or not there is an
absolute right to a hearing before the license is issued. Under the regulations,
there is no such absolute right, but the licensed activity may be stayed if the
criteria for a stay are meL
.
The criteria governing issuance of a stay are set forth in 10 C.F.R. § 2.788(e)
and are:
(1) Whether the moving party has made a strong showing that it is likely 10 prevail 011
the meriu;
(2) Whether the party will be irreparably injured unless a stay is grll1led;
(3) Whether the granting of a stay would hann other panics; and
(4) Where the public interest lies.

.

.

Pursuant to § 2.1237(b), the burden of proof to show the grounds for a stay is on
the movants - the Petitioners. General Public Utilities Nuclear Corp. (I1uee
Mile Island Nuclear Station, Unit 2), ALAB-914, 29 NRC 357, 361 (1989);
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-395, S NRC 772,
785 (1977).
I will discuss each of the stay criteria separately.
a.

Likelihood of Success on the Merits

Although Petitioners have demonstrated the relevance of their areas of
concern, their evidence is not assembled in such a form that I could be persuaded
of a likelihood of success on the merits. On the other hand, Petitioners have
not seen many of the key documents and I also have not seen any of them.
i am not prepared to act on this aspect of the stay motion until I have seen the
application, any related safety evaluation report that may have been prepared,l'
and the Staff documents issued along with the license.
Petitioners' filings at this point, given that they have not had formal access
to any information, are impressive but do not carry the burden of proof on
likelihood of success on the merits.

13 The Reply. at B n.2. rcpOItI that Uccnsee on Iune 6. 1990. told Petiti..,_. ""Then: is no SAR."
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b. Irreparable Injury

In this instance. Petitioners have filed an expert opinion that there is a serious
risk from TRUMP-S, in excess of the risks estimated by the University of
Missouri. Reply at A15 to A'l2. On the other hand, Licensee has filed its own
expert testimony, which states that under no circumstances can the TRUMP-S
program cause personal injury to any member of the general public, or cause
damage to their property, or result in an accident requiring evacuation of any
home or workplace other than MURR. Motion for Leave to File an Answer,
Attach. A.
At this point, given the lack of information at their disposal, Petitioners have
not carried their burden on this point. They have not demonstrated that their
alleged injury is ''both certain and great" Three Mile Island, ALAB-914, supra,
29 NRC at 361.
c. Harm to Other Parties

The University of Missouri will be harmed by the issuance of a stay because
its TRUMP-S research would be delayed, with accompanying loss of income
and delay in the acquisition of useful knowledge, for individual students, the
staff of the MURR facility, faculty, and students at the University of Missouri.
The summer months are particularly important because of the availability of
personnel during this time period.
This factor weighs in favor of Licensee.
d.

Where the Public Interest Lies

If the TRUMP-S project is safe, it can acquire information of importance
to the public interest, related to the removal of long-lived radioactive materials
from spent nuclear fuel. At this stage of the project, basic scientific research is
being done on thermodynamic, nuclear, analytical, and health physics aspects
of the project. The acquisition of knowledge is, generally, in the public interest.
(I note that a variety of individuals and elected officials have permitted their
views to be submitted to me in support of their view that this project is in the
public interest)
Petitioner's principal argument is that the site is wrong for this project because
it unnecessarily exposes people to a risk of exposure to ionizing radiation due
to their not being any exclusion zone around the project. However, they have
not yet demonstrated the extent of the danger to these individuals, so their is no
basis for finding that they have carried their burden on this point.
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3.

Conclusion

I have concluded that in order to do justice, it is not yet appropriate to rule on
the Motion for a Stay, which was required to be submitted with the application
(10 C.F.R. § 2.1263), at a time when adequate information is not available to
the Petitioners.
For the purpose of scheduling, I inquired of Licensee's attorney by telephone
at 2:10 p.m. on June 15, 1990, when it would begin the portions of mUMPS that use nuclear materials. He stated that it plans to use depleted uranium
beginning on June 18. That phase will take about 3 weeks, followed by 3 weeks
with neptunium and then 3 weeks with plutonium.14
It is extremely important, in the interest of justice, that expedited procedures
be developed to permit Petitioners to have access to the information they need
to make an informed argument concerning their motion for a stay and their case.
It is partic,:,larly important that they have adequate information in advance of
the use of piutonium, which is their principal concern.
The Appeal Board has earlier ruled that a Presiding Officer may not ask
questions of the parties (or, impliedly, ask that documents be produced);15
however, it is clear that some route must be found to expedite this case in
the interest of justice. Hence, I have decided to ask the stafr to file a complete
hearing file, including all official documents relevant to any of the admitted
concerns, by June 30, 1990. This is pursuant to my authority to regulate the
course of the proceeding. 10 C.F.R. § 2. 1209(a).

vn.

COOPERATION OF PARTIES REQUESTED

Despite the signs of acrimony in some of the filings, I was pleased to learn
that Licensee has voluntarily shared some information with Petitioners. It is my
belief, from reading the filings, that there are intense feelings on both sides but
that people of good will are involved. Under the circumstances, I urge further
meetings to make agreements on sharing information, on scheduling and on
possible stipulations.
Obviously, if a schedule can be agreed to in which an early determination
can be reached, the need for a stay will be lessened. Also, if full information
can be shared, there is an increased chance that this case could be determined
in an atmosphere of mutual respect
My full cooperation can be expected in support of all efforts to expedite this
case. I am prepared to mediate at public sessions or to have a separate settlement
judge appointed. I will schedule oral argument Upon the stipulation of the
14Thc informatim conc:eming neptunium and plutonium were furnished by a mum lcIcphone c:all at 2:29 p.m.
IS RDchwllllfUntational CDrp. (Rockctdyne Division), ALAB·92S, 30 NRC 709 (1989).
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parties, I am prepared to recommend procedures other than those authorized
under Subpart L. 10 C.F.R. § 2.1209(k).
I respectfully request the cooperation of the parties and of the Staff, in the
interest of a fair and efficient resolution of this case.

Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is this 15th day of June 1990, ORDERED, that:
1. The petitions of the Missouri Coalition for the Environment (Coalition)
and of Physicians for Social Responsibility/Mid-Missouri Chapter (Physicians)
are granted. Each is a party to this case.
2. Action on the petition of the Mid-Missouri Nuclear Weapons Freeze,
Inc., is deferred. It shall file by June 22, 1990, a statement of its purpose.
3. Areas of Concern I, 2, 3, 4, 5, and 7 are admitted.
4. Action on the request for a stay is deferred. Intervenors may renew this
request at a time when adequate information is available to them and to the
Board for a reasonable decision to be reached.
S. The Staff of the Nuclear Regulatory Commission is respectfully requested to serve the hearing file in this case by June 30, 1990.

Respectfully ORDERED,
Peter B. Bloch, Presiding Officer
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
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Cite as 31 NRC 579 (1990)

LBP-90-19

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Administrative Law Judge:
Morton B. Margulies

In the Matter of

Docket No. 3O-05004-MLA
(ASLBP No. 9O-599-01-Ml)
(Byproduct Material LIcense
No. 22-08799-02)

NORTHERN STATES POWER
COMPANY
(Pathfinder Atomic Plant)

June 21, 1990

MATERIAL· LICENSING ADJUDICATIONS
Unilateral withdrawal of request for hearing, which formed the sole basis for
granting a hearing on an application to amend a byproduct material license to
decommission power reactor buildings, removes all justiciable issues before the
Presiding Officer and brings the proceeding to an end.

ORDER TERMINATING PROCEEDING
South Dakota Resources Coalition (SORC) filed a Notice of Withdrawal,
dated June IS, 1990, in the captioned proceeding, by which it withdrew its
Request for Hearing dated September 22, 1989, and its Supplement to Request
for Hearing dated November 17, 1989.
The Notice of Withdrawal was filed following discussions between Licensee,
Northern States Power Company, and SORC by which an agreement was reached
resolving the issues identified by SORC. The agreement was not submitted for
approval and the terms of the agreement are not known to the Presiding Officer.
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It was solely on the basis of the SDRC petitions that a hearing was granted on
the application of NSP to amend its byproduct material license to decommission
buildings of the Pathfinder Atomic Plant With the withdrawal of the petitions,
there remains no justiciable issue before the Presiding Officer.
Had the settlement been submitted to'the Presiding Officer, under 10 C.F.R.
§ 2.1241, it would have had to be approved by the Presiding Officer in order
for the settlement to be binding in the proceeding. The unilateral withdrawal by
SDRC eliminates action by the Presiding Officer under the section.
Considering the foregoing, the matter has been brought to an end. The
proceeding is terminated.
It is so ORDERED.
Morton B. Margulies, Presiding
Officer
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
June 21, 1990
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Cite as 31 NRC 581 (1990)

LBP-90-20

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Ivan W. Smith, Chairman
Dr. Richard F. Cole
Dr. Kenneth A. McCollom

In the Matter of

Docket Nos. 50-443-0L
50-444-0L
(ASLBP No. 82-471-Q2-0L)
(Offslte Emergency
Planning Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, at al.
(Seabrook Station, Units 1
and 2)

June 27, 1990

MEMORANDUM AND ORDER
(Following Prehearing Conference)

BACKGROUND
On June 5, 1990, pursuant to notice,l the qcensing Board conducted a
prehearing conference to consider the resolution of certain issues pending before
it The issues relate to (1) time estimates for preparing nonambulatory patients
on advanced life support systems in the Seabrook emergency planning zone for
evacuation and (2) shelter for visitors to the Seabrook area beaches when, in the
face of a prognosis of decreasing ability to mitigate a radiological emergency
1 Notice oC Prd1earing ConC=ce, May 4. 1990 (published al 55 Fed. Reg. 19.686 (May 10. 1990».
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at the Seabrook Station, evacuation of beach visitors is not possible because of
physical impediments to evacuation such as weather and highway conditions.
These issues are among those remanded to the Licensing Board by a decision
of the Atomic Safety and Licensing Appeal Board in ALAB-924, 30 NRC 331
(1989).1
In addition, ALAB-932, issued May 31, 1990, remanded a requirement that
the Licensees "incorporate within the appropriate ETE calculations the number
of vehicles hidden from aerial observation." 31 NRC 371, 419. The remanded
ETE issue was also discussed at the prehearing conference.
The Attorney General of Massachusetts represented himself and the New
England Coalition on Nuclear Pollution. Also participating were the Licensees,
the NRC Staff, the Federal Emergency Management Agency (FEMA), and the
State of New Hampshire.
ADVANCED LIFE SUPPORT PATIENTS

In LBP-90-12 the Board identified candidate ALS patient issues to be
resolved. 31 NRC at 438-39. They include the following issues set out by the
Appeal Board in ALAB-924, by the Commission in CLI-90-3, and respective
subissues identified by this Board: (1) How long does it take to efficiently
prepare an ALS patient for transportation? (2) Would preparation of patients
at an early initiating condition, e.g., declaration of an alert, or at an order to
evacuate, be medically appropriate? (3) How many ALS patients are there
in the EPZ? Where are the ALS patients? Only at Exeter and Portsmouth
Hospitals? (4) Would uncertainties in the times available to prepare ALS patients
for evacuation produce ETEs that are 100 inaccurate to be useful in the selection
of protective action options?
The Board also noted Intervenors' argument that ALAB-924 (30 NRC at
352 n.71) requires a finding that the NHRERP is inadequate in the absence of
individualized special-facility planning. We ruled that the cited footnote requires
nothing of that sort. Rather, it is an observation by the Appeal Board as to a use
to be made of any correction in the estimated preparation time for ALS patients.
LBP-90-12, 31 NRC at 439.
The parties explained to the Board that issue (4), supra, could be understood
to relate to ETEs for the entire Emergency Response Planning Area (ERPA).
Alternatively, it could be understood to relate to the ETEs for the ALS patients
on a facility-specific basis. A consensus emerged that the issue should be framed

2The1e iauc:I wa.: dixulled in detail in LBP-90-12, Memormdum aud Order (Ruling m Certain Remanded and
Rdcucd Jauao) (May 3. 1990).31 NRC 427. Tho ICCCICId iauo, Impcdimc:nls to evacuatim. rdatca to Mc:andition
(2)- for Ihelterina u dUcuaed in AL4B-924 and LBP-90-12.
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in the context that ETEs for ALS patients are useful for selecting the appropriate
protective action for them. In defining issue (4) the Board had no thought that
ETEs for an entire ERPA would be determined by the ETEs for ALS patients in
the event the former do not envelop the latter. Rather the information would be
available to anyone finding it useful, and it is more likely that hospital personnel
would use ETEs for ALS patients. Te.28,412-23.
Moreover, to the extent that ETEs for ALS patients are useful to the medical
personnel at specific hospitals, Intervenors' demand that "each special facility
shall be treated on an individual basis" tends to be satisfied.' In any event, the
Board does not foreclose further consideration of protective action options for
specific facilities with ALS patients in the forthcoming summary disposition
process. Te. 28,426:'
The Board set a schedule for the consideration of summary disposition
pleadings on the ALS issues. Only the Licensees intend to file such a motion, but
the NRC Staff may participate in the process by supporting Licensees' motion.
Te.28,441.
Licensees will file their motion by June 26, 1990.
NRC Staff will file any supporting pleading by July 17. However, the NRC
Staff will notify Intervenors by July 10 whether it intends to file anything.
in the event the NRC Staff notifies Intervenors on July 10 that it does not
intend to file a pleading, Intervenors will file their answer to Licensees' motion
by July 24. However, if the NRC Staff files a pleading, Intervenors will file
their answer to both pleadings by July 31, 1990.

SHELTERING
Foliowing the issuance of LBP-90-12, the State of New Hampshire provided
further information concerning any provisions of the NHRERP for "actual
sheltering" of the summer beach population under condition (2).5 The State
explained that it agrees with this Board's analysis of the condition (2) scenario
as set out in LBP-90-12 and that:

'Tr. 28,421-22. ~. ALAB-924, 30 NRC at 352 n.71.
4 InlerYalon agm: that the four issues .ct' out above, and u discussed at the confermce. are adequate in .cope to
COYer thc:ir c:mcc:ms proYiding that the BomI'. dilcussion of the ALS issue in IBP-B9-33 (30 NRC 6S6, 661-70)
does not c:ontml the CIltcome. Tr. 28,433-35. Alao we undemand that the Intcrvcnon are still pmnDng the fifth
issue, Le.. whclher "each facility IhaIl be treated ClrI an individual buis." The Board will decide the issues baled
ALAB-924, ru-90-3, the existing record. and the m:ord devdoped in the ranandcd proceeding.
Mcmonndum tL the State tL New Ibmpchize Regarding Liccruing BomI Cauid_tion of Remanded wcs,
May 31, 1990. In the m=orandum to this Board, the State incorpontcd its advice to the Appeal Board 01\ the
shdtcring blUe: Commcnla tL the State of New Hampsbln: Regarding NlIRERP Shdtcring and IBP-90-12.
May 28,1990. Our rcfc:n:nce. are to the May 28 CommcnIa.

ur.:
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In this vein, New Hampshire retains the shelter-in-place concept as an option not precluded
under the Condition 2 scenario so that emergency management officials may have a starting
point if Caced with an unforeseen need to identify some ad hoc protective response olilside
of 1M plan. With that said, however, the State reiterates that the NHRERP does not provide
Cor "actual sheltering" as a planned response to Condition 2; nor should emergency plannen
be required to amend the plan to include such a provision given that the probability Cor
occurrence is but a fleeting glimmer, greater in size in the context of litigation than in
reality. [Emphasis in original.]

Comments at 3.
At the preheating conference. the condition (2) sheltering issue. as defined
by the Licensing Board, evaporated. The Intervenors agree with this Board's
analysis of the condition (2) scenario in LBP-90-12. Th. 28.328. 28.329-30.
That scenario would occur when weather and roadway conditions attract a large
beach population followed without notice by weather and roadway conditions
preventing evacuation. We stated that such a situation is very difficult to
envision. LBP-90-12. 31 NRC at 449. 453.
Indeed. Intervenors state that such a scenario is absurd; that, following
reductio ad absurdum reasoning. the NHRERP and the remanded issue before
the Board clearly contemplated another scenario as condition (2). Th. 28,330.
Instead of weather and roadway conditions. Intervenors assert that the aspect of
condition (2) remaining in controversy pertains to local conditions of population
density and distribution deemed to be constraints on evacuation. Intervenors
rely upon earlier editions of the NHRERP that grQUp ''population density and
distribution" with weather and roadway conditions among the local constraining
conditions to be considered in protective action decisionmaking.6
Intervenors' view of condition (2) very closely resembles condition (1) as the
issue was addressed by the Appeal Board:
Indeed, (Applicants' emergency planners] could conceive of only one situation in which
(sheltering] would be applicable under condition (1) to achieve a "maximum dose reduction":
. a short duration, nonparticu1ate (gaseous) release that would arrive at the beach within a
relatively short time period when, because of a substantial beach population the evaaJation
time would be significantly longer than the exposure duration.

ALAB-924, 30 NRC at 364.
As can be seen, Intervenors' own account of its version of condition (2),
"large beach populations with very long evacuation times" (Th. 28,330), is
precisely one of the essential elements referred to by the Appeal Board in
defining the condition (1) issue as cited above.

6 Mcmonndum of Intervenms in Response 10 licensing Bom! Order oC May 4. 1990, May 29, 1990. at 11.
Exhibit 1 and Exhibit 2 Tr. 28,330-32
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Intervenors concede as much. acknowledging that their view of condition (2)
''really collapses into condition (I}." Te.28.331-32.
Intervenors' construction of condition (2) is one of its own making. It finds
no support in the Partial Initial Decision on the NHRERP (LBP-88-32). in LBP88-3. or in ALAB-924. In fact, in defining the three conditions for sheltering
the Appeal Board specifically noted that "Planning officials consider /physical'
impediments under condition (2) to include fog. snow. hazardous road and bridge
conditions. and highway construction." ALAB-924. 30 NRC at 364 n.133.
The ultimate point of Intervenors' argument, we infer, is that the NHRERP,
despite all that the State of New Hampshire and FEMA have said to the
contrary, does in fact contain provisions for actual sheltering of the general
beach population. Therefore, their argument goes, pursuant to the remand
order, the plan must therefore provide appropriate implementing detail. In
essence, Intervenors are disputing the Board's decision in LBP-90-12 denying
their motions. to reopen the record on the sheltering issues.
In any event, even the slim reed upon which their argument depends has
snapped. The NHRERP now omits population density as one of the evacuation
constraints, leaving only natural weather and manmade roadway impediments
- as Intervenors now acknowledge. Te. 28,333-35.7
The Appeal Board has not ruled that the NHRERP must provide for sheltering
the general beach population. Rather the discussion in ALAB-924 assumed that
actual sheltering of that population was a part of the plan. Specifically the
Appeal Board stated that "we find that [implementing] measures are required so
long as sheltering for the beach population is a protective action option under
the NHRERP." 30 NRC at 368.
It is now clear that there is no provision in the NHRERP for actually
sheltering the general beach population other than the "shelter-in-place" concept.
Accordingly, we conclude that the remanded sheltering issue has been resolved.
No further proceeding on the sheltering issue is planned. In addition. because of
the clarification provided by the State of New Hampshire and FEMA concerning
the provisions of the plan. this Board no longer requires guidance from the
Appeal Board as requested in LBP-90-12, 31 NRC at 453-55. We recommend
that the respective referrals, having since been accepted by the Appeal Board,
be vacated.

7 The plan amendment referred to in the cited colloquy appan:ntly related to a February 1990 amendment to
Revision 3 or the NllRERP. Compau Section 6.4, VoJ. 8iRev. 3 anached as Exhibit 2 to Int.c:rvc:rl<m' Memorandum
of May 29, 1990, wilh Section 6.4, VoL 8/Rcv. 3 2/90, transmitted by a teller fran Ted C. Feigenbaum, New
nampshire Yankee, to USNRC, dated February S, 1990. The term "population density and distribution" appears
in the Exhibit 2 version but docs not appear in the February 1990 version.
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INTERIM PROTECTIVE MEASURES
In the Memorandum Supplementing LBP-88-32,· this Board accepted ALAB924 as being based upon a valid construction of the NHRERP. We represented
that the concerns expressed by the Appeal Board in the remand decision could
be resolved prior to the arrival oflarge beach populations in July 1990. 30 NRC
at 671-72. In its immediate effectiveness review of LBP-89-32, authorizing the
Seabrook operating license, the Commission noted that representation and stated
that incorporation of implementing detail would not be especially difficult or
time consuming.'
ALAB-924 is still the law of this proceeding and this Board remains subject to
its directives. We have determined that no sheltering issues remain for litigation
before us, and that the remand order has now been satisfied. However, the
integrity of the NRC hearing process requires, in our view, interim measures to
assure that the substantive intent of ALAB-924 and CLI-90-3 not be thwarted
pending review of our respective decisions on appeal. Therefore we invited
and received the voluntary cooperation of the State of New Hampshire, FEMA,
Licensees, and the NRC Staff to assure that a protective action decision to
shelter the general summer beach population can be made and implemented if,
against all real probability, actual sheltering is required to achieve maximum
dose savings for that population.
The State of New Hampshire will assure that its protective action decisionmakers are all currently trained in the subtleties and nuances of the benefits to be
gained or lost in selecting a sheltering option for the general beach population.
Such assurance will also demonstrate that the New Hampshire decisionmakers
are fully informed with respect to the sheltering issues litigated in this proceeding. The State agreed to submit its documentation to FEMA by June 13. FEMA
agreed to submit its assessment of the State's readiness to the NRC by June 20
and the NRC Staff agreed to respond to FEMA's assessment and forward the
resulting package back to New Hampshire with service on the parties by June
22. 'fro 28,388-89, 28,392-93, 28,399-403, 28,407-08. This has been accomplished.IO
Licensees have committed to prepare an interim plan and EBS message to
implement the sheltering option when evacuation of the general summer beach
population is impossible because of physical impediments. The interim plan

I LBP-89-33. 30 NRC 6S6 (1989).

'Cll-9G-3. 31 NRC 219, 247-48 (1990).
10 s.. Letter from Mitzie A.. Young. Counsel (er NRC Slatr 10 Members rI the Ucc:noing Baud.lune 22. 1990.
cncl00ing (1) le11rZ from Gnnt C. Pdcnon, Aaociate Director. FEMA. 10 lanes M. Taylor, NRC EDO, lillie
19. 1990, and (2) leIIrZ from Oecqe L Iversen, Director. New Hampdtire Office o( Emqenc:y Mmagemem. 10
Richard It strome, Director. FEMA Regim One, lune 14,1990. New Hampdtire and FEMA haw made a very
atrona and effective n:spome 10 the Licensing Baud'. proposu.

586

and EBS message will become a part of the Seabrook Station onsite plan and
will be held ·in readiness to offer to the State of New Hampshire if required.
'fro 28,388, 28,393, 28,408-09. The NRC Stafr has agreed to review Licensees'
interim plan. 'fro 28,399. Licensees will submit the interim plan to the NRC
Stafr no later than June 26.11 Licensees' obligation under this commitment will
expire on September 15, 1990.

ETEs AND mDDEN VEmCLES
ALAB-932, issued May 31,1990,31 NRC 371, remanded a requirement that
the Licensing Board direct the Licensees to "incorporate within the appropriate
ETE calculations the number of vehicles hidden from aerial observation as set
forth in the Board's findings in 19.120 of its decision." [d. at 419.
In our Finding 9.120 we round, as the Appeal Board noted, that. on a
reasonably busy beach day, about 2000 vehicle~ would not be observable "in
vertical aerial photos because they are in under-building parking areas, garages,
and carports." We then added the 2000 vehicles to the 30,800 thought to be
present in other observations to arrive at a total of 32,800 vehicles likely to be
present in the beach areas on July 18, 1987. LBP-88-32, 28 NRC 667, SOl
(1988).
Then, in Finding 9.122 (id. at S02), without explanation, we accepted 31,000
vehicles, the number advanced by the Staff, as the appropriate number of vehicles
for a reasonably expectable peak occupancy in arriving at the appropriate ETE.
The Appeal Board held that the unexplained exclusion of the 2000 vehicles
must be rectified - thus the remand order. ALAB-932, 31 NRC at 419. The
Licensing Board acknowledges that its findings on this issue were, at best.
incomplete.
At the prehearing conference Licensees proposed the remand order be resolved by the issuance of an order directing the Licensees to complete a set
of IPYNEV runs and arrive at a final position on the Ems by August 15,
1990. We would also direct the NRC Staff to assure that the ETEs are in conformity with the Appeal Board's order. Licensees then would expect that the
result would be incorporated into the NHRERP and the SPMC in January 1991.
Tr. 28,445-47. The Licensing Board believed that matter was not urgent and
the schedule was satisfactory. By dividing the additional number of cars by the
known clearance rate, it can already be predicted that the change in the ETE

11 The Board did not act • dale for Liccmccs' complimcc at lite prehcaring conference. Counsel for llc:cnsccs
canmiIIed to the June 26 dale by lc1ephonc m June 21. 1990.
.
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will be about 30 minutes if all 2000 vehicle are placed into the runP The Board
approved Licensees' proposal. Tr.28,449.13
CONCLUSION
The sheltering issue remanded by ALAB-924 is resolved.
A schedule has been set to examine the ALS-Patient issue under the summary
disposition provisions of 10 C.F.R. § 2.749.
The ETE issue regarding hidden vehicles at the beach has been resolved with
the matter left to the NRC Staff to assure compliance with the intent of the
remand order in ALAB-932.
THE ATOMIC SAFETY AND
LICENSING BOARD
Richard F. Cole
ADMINIS1RATIVE JUDGE
Kenneth A. McCollom
ADMINISTRATIVE JUDGE
Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
June 27, 1990

11 The Licensing Baud has a1ingcrin& concern that limply adding 2000 vehicles 10 the IDYNEV nm will overstate
the inaeue 10 the ETE. First, in our Fmding 9.120 we misstated the reccrd in rcfc:ning to the aerial Jil0t0s u
"vatical." They are not. These are w:cy tophiaticated cameras. A IleIeOpIical effect is produced. Because or
the acute camera angles, vdlic1es in c:arporu and <M:rhangs such u motel paning lou, can be ICCII and were
counted. That type of covered puking is c:amnon at the beach. Tr.7514. This effect can be ICCII in the Avis
Alnnap photm. Applic:an!s' Exhibill3 A-E. LBP-8S-32 failed 10 aceoont for this phatomcncn CYal though Stdra
credible wiInes., Dr. UIbanik, explained it. Tr. 7513-14. Marcovcr, our findings did not address, but .houId have
addressed, whether all of the hidden vehicles would be driven away during an evacuation.
The nmand order atated that applicanta JnUat incorporate the hidden vdlic1es "within the tlppropriaU ETE
calculationi' (crnpbui.s supplied). Clearly the purpose mthe remand dircc:tive is 10 achieve readily attainable
accuracy, and .hou1d not be read 10 require an ImrClsmed addition of 2000 vdlic1es 10 the IDYNEV model.
13Because there _ w:cy little notice that the remanded ETE issue wcu1!1 be considered at the Iune 5, 1990
prdlcarlng conference, the Baud', approval of the propoAlwu subject 10 any objcc:tima railed by In!crvcnors
within 10 days. Tr. 28,450. None were niscd.
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LBP-90-21

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD
Before Administrative Judges:
Charles Bechhoefer. Chairman
Dr. Walter H. Jordan
Dr. Jerry R. Kline

In the Matter of

Docket Nos. 030-31379-0M
030-o1615-0M
(ASLBP No. 90-612-o4-0M)
(EA 90-071)
(Order Suspending Brachytherapy
Activities and Modifying LIcense)

ST. MARY MEDICAL CENTERHOBART
ST. MARY MEDICAL CENTERGARY
In the Matter of

Docket No. 030-121SQ-OM
(ASLBP No. 90-61S-oS-0M)
(EA 90-072)
(Confirmatory Order Suspending
Brachytherapy Activities and
Modifying LIcense)

PORTER MEMORIAL HOSPITAL
(Valparaiso. Indiana)

June 26. 1990

In a Prehearing Conference Order governing two proceedings, the Licensing
Board (1) grants a joint motion of all parties to defer for 30 days all activities
in one proceeding, to accommodate settlement negotiations, and (2) grants the
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request of the only petitioner for intervention in the other proceeding to withdraw
his request for a hearing, thus terminating that proceeding.

PREHEARING CONFERENCE ORDER
(Dererral and Termination or Respective Proceedings)
On June 22, 1990, the Atomic Safety and Licensing Board for these two proceedings held a single preheating conference governing each of the proceedings,
in Gary, Indiana.1 Following is a description of the actions taken with respect
to each proceeding:
1. With respect to the St. Mary Medical Cenler-Hobart and Gary proceeding, the basic facts of which appear in the Licensing Board's Memorandum and
Order dated May 31, 1990 (unpublished), the Board first admitted Dr. Koppolu
P. Sarma as an intervenor to the proceeding (Te. 10). In response to Dr. Sarma's
intervention petition, neither the Licensees nor NRC Staff offered any objection.
In taking this action at the prehearing conference, we expressed no opinion
whether Dr. Sarma has been adversely affected by the underlying enforcement
order and thus has a right to intervene or whether we were admitting him as a
matter of discretion, as recommended by the Staff.
Following the admission of Dr. Sarma as an intervenor, the parties advised
that they had used the occasion of the prehearing conference to discuss settlement
of the issues, and they orally made a joint motion to defer further proceedings
for 30 days to permit the negotiations to continue, followed by a written status
report to be submitted no later than July 23, 1990 (Te. 12). The Board granted
the motion but specifically required the report to set forth matters remaining in
controversy, assuming full settlement has not been reached by that time (Te. 1213). Through this mechanism, the Board wishes to avoid the necessity of a
second prehearing conference as a predicate to ascertaining and narrowing issues
in controversy, should further proceedings be required.
2. In the Porter Memorial Hospital proceeding, the basic facts of which are
descnoed in the Licensing Board's Memorandum and Order dated June 8, 1990
(unpublished), both the Licensee and the NRC Staff opposed the request for a
hearing and petition to intervene of Dr. Koppolu P. Sarma. On June 14, 1990,
Dr. Sarma filed a reply to the Licensee's answer which stated, inter alia, that
Becoming aware oC the Hospital'. oppositioo 10 a Hearing Cor the fint lime, Dr. Sanna
respcctCully withdraws his request Cor a Hearing, but reiterates hi. requen 10 Cully participate

1Notica or Ihe prebcarins c:onf'emICC wee publiabcd at 55 Fed. Reg. 23,157 (June 6, 1990) (SL Mary) and 55
Fed. Reg. 24,172 (June 14, 1990) (Portee).
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in the proceedings since any finding will have an impact upon his license to practice medicine
in the State of IndianL

At the prehearing conference, the Board advised Dr. Sarma's counsel that, if
Dr. Sarma withdrew his petition to intervene, there would be no further proceeding in which he could participate with respect to the Porter Memorial Hospital
order (1i". 7). In addition. the Board advised that, upon Dr. Sarma's withdrawal, the statements in the Staff's Confirmatory Order, to which Dr. Sarma
had voiced objection. would remain in effect (fr. 9). Nonetheless, Dr. Sarma
(through counsel) reiterated his intention to withdraw, and the Board granted
this request, effectively terminating the proceeding.
3. Order. In view of the foregoing, it is, this 26th day of June 1990;
ORDERED:
1. Dr. Sarma's petition to intervene in the St. Mary Medical Center-Hobart
and Gary proceeding is hereby granted.
2. The joint motion of the Licensees, Dr. Sarma, and the NRC Staff for
deferral of further activities in the St. Mary Medical Center-Hobart and Gary
proceeding until.July 23, 1990, for the purpose of accommodating settlement
negotiations, is hereby granted. By that date, the parties are to file a report as
to the outcome of settlement negotiations and. if settlement has not been agreed
upon, to outline remaining matters at issue.
3. The petition of Dr. Sarma to withdraw from the Porter Memorial
Hospital proceeding is hereby granted. That proceeding is hereby terminated.
4. Because this order is the final order in the Porter Memorial Hospital
proceeding, it is subject to review by the Atomic Safety and Licensing Appeal
Board in accordance with 10 C.F.R. §§ 2.770 and 2.785.
THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechboefer, Chairman
ADMINlSlRATIVE JUDGE
Dr. Walter H. Jordan
ADMINISlRATIVE JUDGE
Dr. Jerry R. Kline
ADMINISlRATIVE JUDGE
Bethesda, Maryland
June 26, 1990
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LBP-90-22

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judge:
Peter B. Bloch

Docket Nos. 70-00270
30-02278-MLA
(ASLBP No. 9O-613-02-MLA)
(Re: mUMP-S Project)
(Byproduct License
No. 24-00513-32;
Special Nuclear Materials
LIcense No. SNM-247)

In the Matter of

CURATORS OF THE

UNIVERSITY OF MISSOURI

June 29, 1990

The presiding officer required the Staff to consider a new standard for
detennining the proper contents of a hearing file in a Subpart L case pursuant
to 10 C.F.R. § 1.1231.

RULES OF PRACTICE:

SUBPART L; CONTENTS OF HEARING

FILE
In this Subpart L case. involving areas of concern related to fears of
serious harm to public safety, the Presiding Officer, acting pursuant to 10
C.F.R. §2.1231, required the Staff to include in the hearing record: any
NRC report (including inspection reports and findings of violation) and any
correspondence between the NRC and Licensee, during the last 10 years, that
Intervenors could reasonably believe to be relevant to any of their admitted areas
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of concern (an area of concern is a general area that is not sharply delimited to
specific words used in describing the concern).

MEMORANDUM AND ORDER
(Additions to the File)

On June 25, 1990, Intervenors filed a "Motion of Petitioners for Order to
Complete the Hearing Record." Applicant has responded rapidly, in the interest
of a fair and efficient determination in this case, by sending me today its "Answer
of Licensee."
Intervenors rely on my finding in a previous case, Rockwell. Docket No. 7025, Tr. 288, where I ruled that Rockwell should provide to the Intervenors in
that case "all documents that have been created within the last twenty years that
relate to prior" applications related to SNM-21 and staff analyses, and inspections
and violations related to SNM-21."
As Applicants point out in their answer, this case is not identical to Rockwell.
In that case, the areas of interest included an allegation of improper release of
radionuclides and toxic substances, as evidenced by physical evidence on the
site. Furthermore, in this case counsel cites the controlling regulation with
respect to the hearing file, 10 C.F.R. § 2.1231, which requires that:
The hearing file will consist of the application and any amendment thereto, any NRC
environmental impact statement or assessment relating to the application, and any NRC
report and any correspondence between the applicant and the NRC that is relevant to the
application.

It is my concern, at this time, that the hearing file that was so quickly
assembled by the Staff, which obviously was concerned about the efficiency of
this proceeding, is incomplete. I can only guess why this is so. A possibility is
that the Staff may have interpreted "relevant to the application" in the regulations
with respect to whether the Staff reasonably believes documents to be relevant
- without regard to the areas of concern admitted in this case. Such a mistake
is certainly understandable, but I think that interpretation would unduly restrict
the information available to Intervenors with respect to their concerns.
Therefore, pursuant to 10 C.F.R. § 2.1231(b), I order that the hearing file shall
include any NRC report (including inspection reports and findings of violation)
and any correspondence between the NRC and i.icensee during the last 10
years. that Intervenors could reasonably believe to be relevant to any of their
admitted areas of concern (an area of concern is a general area that is not sharply
delimited to specific words used in describing the concern). A brief summary
of the admitted areas of concern is: (1) risks related to fire or explosions;
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(2) the need for a buffer zone around the area of experimentation in order
to protect public safety; (3) the adequacy of administrative controls; (4) the
adequacy of emergency plans; (5) the need for an environmental assessment
and environmental impact statement; and (6) the particularization of personnel
responsibilities (particularly the personnel of Rockwell International, Inc., who
will be on site).
I would note that the hearing file is provided by the agency in place of
discovery. Its completeness is essential to avoid having this proceeding be blind
to the facts. Licensee has recognized that Intervenors are entitled to most of the
information they request pursuant to the Freedom of Information Act, 1 so the
only difference between placing it in the bearing file and providing it through
an FOIA request appears to be the speed of response - and speed is essential
here because of intervenors' fears of risk to public health.
Because Licensee has responded so quickly to intervenors' motion, it now
is unnecessary for stafr to respond to the unpublished order I issued yesterday.
Should the Staff be concerned about the appropriateness of this Order, I invite
them to comply and subsequently to file an objection on which I will rule
subsequent to the information being made avaiIabIe.2
Respectfully ORDERED,
Peter B. Bloch, Presiding Officer
ADMINISmATIVE JUDGE
Bethesda. Maryland

1 Answer oflJcmsce at 4 0.1.
2 The Staff may, mcoanc, wilhhold the diJclosure of Information if they think a IigniJicant harm would come
from that disclosure. However, I uk them ID describe the harm ID me for any materials they would wilhhold.
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DD-90-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFRCE OF NUCLEAR REACTOR REGULATlON
Thomas E. Murley, Director

In the Matter of

Docket Nos. 5O-275-A
5O-323-A

PACIRC GAS AND ELECmlC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2)

June 14, 1990

The Director of the Office of Nuclear Reactor Regulation (NRR) has ruled
upon a petition filed by the Northern California Power Agency (NCPA) requesting that the NRC take certain enforcement actions against Pacific Gas & Electric
Company (PG&E) for allegedly violating the antitrust license conditions for its
Diablo canyon Nuclear Units •
. Based upon a Federal District Court's findings and other information that
been provided to the NRC, the Director has concluded that PG&E violated
the Diablo canyon antitrust license conditions by refusing to provide certain
California cities partial requirements wholesale power and trnnsmission services.
PG&E also has violated the antitrust license conditions for the Diablo canyon
units by including language in tariffs filed with the Federal Energy Regulatory
Commission (PERC) that precludes interested parties from contesting the terms
and conditions of those filings. These restrictive provisions provide PG&E
with an unfair advantage in its dealings with other power systems by forcing
them to take service under whatever terms PG&E provides. These provisions
are inconsistent with the intent of the license conditions since the purpose of
License Condition (9)a is to enable conceptual differences between parties in
service schedules and tariffs to be resolved at PERC.

has
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TECHNICAL ISSUES DISCUSSED
Refusals to provide partial requirements wholesale power and transmission
services; Refusals to provide appropriate service schedules and tariffs.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

The Northern California Power Agency (NCPA), in petitions dated December
4, 1981, and August 1, 1984, as well as a filing dated March 19, 1985, clarifying
these two petitions, requested the Director of the Office of Nuclear Reactor
Regulation (Director) to take certain enforcement actions against the Pacific
Gas & Electric Company (PG&E) for allegedly violating the antitrust license
conditions applicable to the captioned nuclear units. As detailed below, I have
withheld my decision in this proceeding until now at the request of NCPA, in
anticipation of a resolution of the issues among the parties, either through a
combination of negotiation, arbitration, or litigation.
In an action brought by the United States against PG&E to recover payment
for energy sold by the Western Area Power Administration (WAPA) and used
by several cities in California, the U.S. District Court of the Northern District of
California (District Court) issued a ruling on June 8, 1989, that dealt with many
of the same issues raised by NCPA before the Nuclear Regulatory Commission
(NRC) in its 10 C.P.R. § 2.206 petitions. United States v. Pacific Gas and
Electric Co., 714 F. Supp. 1039 (N.D. Ca. 1989). The District Court's ruling
was made in the context of cross motions for summary judgment and partial
summary judgment and motions to dismiss. I have relied upon many of the
findings made by the District Court to conclude that while PG&E may have
at times acted in a manner inconsistent with the clear intentions of the Diablo
Canyon antitrust license conditions, most of the issues raised by NCPA before
the NRC have been mooted. Consequently, although a notice of violation is
being issued with this Decision, I am not taking any further enforcement action
against PG&E at this time.
However, in light of the conclusions reached by the District Court regarding
PG&E's noncompliance with the Diablo Canyon license conditions,· I am
specifically requiring PG&E to report to me in writing within 30 days of its

·Although the District Court cited PO&E·. noncanpliance with the Staru.laus Ccrnmitmcnts made
Department of Iustice. they are identical to the Diablo ClII)'on Iic:eruc conditions.
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to the

receipt of this order regarding the steps it has taken and plans to take in the
future to comply with the District Court ruling."
II.

BACKGROUND

During the antitrust review of the Stanislaus Nuclear Project (Stanislaus) conducted by the NRC Staff and the staff of the Department of Justice (Department),
the Department, via letter dated May 5, 1976, to Howard K. Shapar, Executive
Legal Director, from Thomas E. Kauper, Assistant Attorney General, Antitrust
Division, advised the NRC Staff that PG&E (also the Stanislaus applicant) was
engaged in activity that was inconsistent with the antitrust laws. As a result of
the Stanislaus antitrust review, certain licensing commitments (Commitments)
were made by PG&E to the Department that, according to the Department, obviated the need for an antitrust hearing before the NRC if the Commitments were
incorporated in the Stanislaus license with the full force and effect of antitrust
license conditions.
In the letter transmitting the Commitments to the Department, John F. Bonner,
President of PG&E, stated that
In the event that PGandE'. application (or a construction permit (or the Stanislaus Nuclear
Project Unit 1 is withdrawn, or that a construction permit for IUch unit is not issued by
the Nuclear Regulatory Commission prior to July I, 1978, PGandE is willing to have its
licensees) for Diablo Canyon Nuclear Power Plant, Units 1 and 2, amended to incorporate
the commitments.

Subsequently, by letter dated September IS, 1978, Jerome Saltzman, Chief,
Antitrust and Indemnity Group, Office of Nuclear Reactor Regulation, NRC,
advised PG&E Vice President and General Counsel John C. Morrissey that no
construction permit had been issued for the Stanislaus Nuclear Project to date
and pursuant to the letter accompanying the Stanislaus Commitments, the NRC
Staff intended to amend the Diablo Canyon construction permits to incorporate
the Stanislaus Commitments. Mr. Morrissey, by letter dated September 19,
1978, advised Mr. Saltzman that PG&E had no objection to amending the
Diablo Canyon licenses by incorporating the Stanislaus Commitments as license
conditions. The Diablo Canyon construction permits were amended to include
the Stanislaus Commitments as license conditions on December 6, 1978 (43
Fed. Reg. 247 (Dec. 22, 1978».

"An .dditional violation not dealt with in the DiJtrlct Court', decision concerns Ucense Condition 9(.). For this
violation, 111ft n:quirlng PG&E to report whether the practices have been discontinued and the steps PG&E has
ta1ccn or will ta1ce to cure the problem.
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A.

NCPA's Petitions

Pursuant to 10 C.F.R. § 2.206, a petition requesting enforcement action
against PG&E was filed with the Director on December 4, 1981, by NCPA. In its
petition, NCPA alleged that PG&E had violated portions of the Diablo Canyon
license conditions dealing with transmission services and interconnection agreements. In response to inquiries by the NRC Staff, NCPA supplemented its initial
petition on three occasions. After meeting separately with each of the parties,
the Director conducted a joint meeting with counsel and officials of both NCPA
and PG&E in November of 1982 in an effort to resolve the dispute between the
parties. As a result of the joint meeting, the parties agreed to negotiate further
and, if necessary, to submit to binding arbitration pursuant to the relevant rates,
terms, and conditions of an interconnection agreement and the associated transmission problems. The NRC agreed to await the outcome of the negotiations
and any ensuing arbitration before proceeding further with its review of NCPA's
petition. Negotiations did not prove fruitful and the issues in controversy were
ultimately submitted to arbitration. Lengthy arbitration proceedings were conducted by an official of the Federal Energy Regulatory Commission (PERC),
who agreed to act in the capacity of an arbitrator independently from his official position at the PERC. As a result of the arbitration, the parties reached an
accord on the interconnection agreement and associated transmission services
and the agreement was accepted for filing at the PERC and made effective on
September 19, 1983.
NCPA's 1981 section 2.206 petition primarily addressed PG&E's alleged
refusal to transmit power and energy associated with NCPA's Geysers generating
units. When the two parties signed the interconnection agreement discussed
above, many of the issues raised by NCPA in its 1981 petition were seemingly
resolved. However, on August I, 1984, NCPA filed with the Director a petition
that renewed its petition for enforcement action filed in December of 1981.
The thrust of the renewed petition differed from the initial petition and centered
arou~d the interpretation of whether the contracts between PG&E and individual
NCPA member systems were full-requirements contracts or partial-requirements
contracts. The distinction is significant in that a full-requirements contract
would, ostensibly, preclude each NCPA member system from participating in
all of the benefits associated with the license conditions - at least until the
full-requirements contract was terminated.
The dispute that precipitated NCPA's 1984 petition resulted from a complaint
filed by PG&E in California state court which sought to compel the City of
Healdsburg, California (Healdsburg), a NCPA member system, to pay PG&E
for energy that NCPA had purchased from WAPA. PG&E transmitted the
power over its system to Healdsburg but maintained that Healdsburg was
precluded from purchasing the WAPA power because of its full-requirements
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contract with PG&E. Healdsburg denied PG&E's allegations and stated that its
contract with PG&E was not a full-requirements contract, but a contract that
specifically allowed Healdsburg to seek alternative (to PG&E) sources of power
and required PG&E to negotiate in good faith to provide partial-requirements
power to Healdsburg. NCPA member cities established an escrow account for
the purchased power and in Apri11988. the United States through WAPA brought
suit against PG&E, NCPA and its member cities to recover payment for power
sold.
In a subsequent filing to the Director dated March 19. 1985 (Clarification
Filing). NCPA attempted to clarify its 1984 petition and narrow many of the
outstanding issues involving PG&E and NCPA that had been pending before
the NRC. As a result of extensive discussions among the parties. as well as
the Staff. NCPA indicated in its Clarification Filing that it was "prepared to
withdrnw certain of these counts without prejudice ••••tt At the same time
NCPA proposed withdrnwing many of the allegations raised against PG&E.
NCPA highlighted several remaining areas of alleged anticompetitive activity by
PG&E that, according to NCPA. were violations of the Diablo Canyon license
conditions. In a letter dated May 29. 1985. to NCPA counsel, the Director
closed out NCPA's allegations identified by NCPA as no longer outstanding
issues and indicated that the Staff was reviewing NCPA's renewed allegations
of PG&E's noncompliance with the following license conditions:
(2)f-Interconnection agreements.
(7)a-Prnviding transmission services.
(7)d-Filing rate schedules and agreements for transmission services.
(9)a-Implementing rates. charges. and practices subject to the appropriate
regulatory body.

B.

District Court Proceeding

At the same time NCPA was pursuing its 10 C.F.R. § 2.206 action against
PG&E before the NRC. the state court proceeding discussed supra was moved
to the District Court. Although the District Court Judge indicated that the
proceeding before his court was not an action to enforce the Atomic Energy
Act, he concluded that the Stanislaus Commitments were a part of a contract
between PG&E and the Department of Justice and that NCPA was entitled to
sue PG&E, as a third-party beneficiary of said contract, to enforce its rights
under the contract.
Accordingly. several of the issues in controversy before the District Court
were identical to those identified by NCPA in the pending petition now before
the NRC. The issues relevant to the NRC proceeding involved an interpretation of whether the NCPA member systems' contracts with PG&E were fullrequirements contracts. requiring the members to purchase all of their wholesale

599

power requirements from PG&E, or partial-requirements contracts that would
allow the member systems to purchase less than 100% of their wholesale power
needs from PG&E. TIle NCPA member systems asserted that their contracts
allowed them to not only purchase less than all of their wholesale power requirements from PG&E, but that under the Stanislaus Commitments (as well as
the Diablo Canyon license conditions), PG&E was obligated to transmit partialrequirements power over its facilities to. the NCPA member systems.
On June 8, 1989, the District Court ruled that the PG&E contracts with three
of the NCPA member cities, Healdsburg, Lompoc, and Santa Clara, did contain
alternate power clauses that enabled these cities to shop for alternate power
suppliers in the wholesale bulk power services markeL The Court cited the
following provisions in the Cities' contracts to buttress this conclusion:
(b) Nothing in this Agreement shall be interpreted in such a 'W1l'J as to prevent (the
City] from seeking to obtain Power from sources other than PG&E ••••
(c) In the event (that the City] is able to obtain ••• Power from sources ocher
than PGandE and still wishes to continue purchasing lome Power from PGandE, at
(the City's] request the Parties shall endeavor in good faith to amend, mpplement or
supersede this Agreement in order to accommodate [the City's] purchase and use of
such ocher sources of Power on terms and conditions which are just and reasonable.
(Uni/ed Stalu of America v. Pacific Gas and El~ctric Compa1l]. s"I'ra. at 1052-1053.]

The Court also ruled that the PG&E contracts with three other NCPA
member cities - Alameda, Lodi, and Ukiah - were full-requirements contracts
because "they were obligated to purchase all of their energy requirements from
PG&E ••••" The Court ruled that there was no provision in the contracts
with these three cities that provided for partial-requirements sales or good-faith
efforts to negotiate less than full-requirements agreements.

m.

DISCUSSION

On August I, 1984, NCPA filed with the Director a petition for enforcement
of antitrust license conditions against PG&E pursuant to 10 C.F.R. § 2.206. The
petition identified several instances of alleged noncompliance with the antitrust
license conditions attached to its Diablo Canyon nuclear planL On March
IS, 1985, NCPA filed a Clarification Filing (representing NCPA's most recent
allegations) requesting the Director to take enforcement action against PG&E
for its alleged violation of License Conditions (2)f, (7)80 (7)d, and (9)a.
The common thread running throughout both the District Court proceeding
discussed supra and NCPA's August I, 1984 section 2.206 petition alleging that
PG&E has not complied with its Diablo Canyon License conditions revolved
around the interpretation of whether the PG&E contracts with the individual
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NCPA member cities were full or partial-requirements wholesale power contracts. The District Court concluded. and I concur. that the wording in three of
these contracts, with the cities of Healdsburg, Lompoc, and Santa Clara, requires
PG&E. upon request, to engage in "good-faith" discussions and negotiations that
would enable these cities to purchase wholesale power from sources other than
PG&E. According to the record established in the District Court proceeding.
PG&E did not live up to its power supply contracts with these three cities.
PG&E's failure to comply with the contractural obligation to negotiate in good faith precludes
it from objecting to the invocation of the alternate power clauses by these three cities. [United
Stala of America y. Pacific Gas and Electric Company. IllJIra, at 10S3.]

PG&E did not cooperate with the cities of Healdsburg. Lompoc. and Santa
Clara when the cities requested PG&E to transmit energy from WAPA. Under
these power supply contracts, PG&E is obligated, upon request, to negotiate in
good faith the amendment of each power supply contract - thereby providing
these three cities with the option of purchasing power from sources other than
PG&E. PG&E has taken the position that its contracts with these cities are
full-requirements contracts and consequently has no obligation to negotiate a
partial-requirements agreement with the cities or file rates with the FERC that
would apply to partial-requirements sales to the cities.
In assessing the merits of the allegations against PG&E, the Staff concurs
in the findings of the District Court Decision. The District Court Decision
substantiates many of the allegations raised by NCPA in its section 2.206
petition pursuant to PG&E's noncompliance with its Diablo Canyon license
conditions. Based upon the District Court Decision and the filings before
the NRC addressing PG&E's alleged noncompliance with its Diablo Canyon
license conditions, I have concluded that PG&E has violated License Conditions
(6). (7)30 (7)d. and (9)a. License Condition (6) requires PG&E to "sell firm.
full or partial-requirements power for a specified period 'to an interconnected
Neighboring Entity or Neighboring Distribution System ••••" NCPA and
the City of Healdsburg have requested a filed tariff and the purchase of partialrequirements power from PG&E subsequent to the implementation of the license
conditions. PG&E has refused to provide these services. In conjunction with
this request(s) for partial-requirements service, NCPA and Healdsburg also
requested PG&E to file tariffs and provide transmission services. Pursuant to
License Conditions (7)a and (7)d. PG&E is required to file, with the appropriate
regulatory body, rate schedules and agreements for any partial-requirements
service and provide the necessary transmission service(s). PG&E. as the District
Court found. refused to file the appropriate rate schedules and provide these
services.
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Moreover, PG&E has included the following language or similar language,
which is inconsistent with the license conditions, in tariffs filed with the PERC
pursuant to the license conditions (e.g., the PG&F/Healdsburg power supply
contract and the PG&FJNCPA interconnection agreement):
This agreement shall become effective on the date it is permitted to bec:cme effective by
FERC; provided the agreement is expressly conditiooed upon FERC', acceptance of all
provisioos thereof, without change, and shall not beoome effective unless 10 accepted.

This language is not consistent with the intent of the license conditions in that
it provides PG&E with an unfair advantage in its dealings with other power
systems in the Northern California bulk power services markeL Such language
effectively precludes interested parties from contesting the terms and conditions
of the service schedule - thereby impeding the resolution of any problems or
differences of interpretation between PG&E and parties that may wish to take
service under the license conditions and potentially forcing these parties to take
service under whatever terms PG&E provides. License Condition (9)a requires
PG&E to file service schedules with the FERC even if the parties do not agree
to all of the proposed terms and conditions. The purpose of License Condition
(9)a is to resolve any conceptual differences in the proposed service schedule at
the FERC.
The PERC has jurisdiction over the transmission or sale of energy required
under the license conditions. To circumvent this jurisdiction by failing to file the
required service schedules or by including provisions in the service agreements
that restrict PERC's input and jurisdiction is a violation of License Condition
(9)a.
In addition to the violations I have already identified, NCPA in its Clarification Filing has requested the Director to take additional enforcement action
against PG&E. NCPA alleged that PG&E violated License Condition (2)fby not
entering into a partial-requirements wholesale power agreement with Healdsburg.
Lice~e condition (2)f addresses interconnection agreements and states that "[a]n
interconnection agreement shall not prohibit any party from entering into other
interconnection agreements • • . ." However, the PG&E/Healdsburg contract
in question that has purportedly prevented the initiation of a partial-requirements
contract is a power sales agreement, not an interconnection agreement From
the data reviewed by the Staff iD this proceeding, there is no indication that
PG&E has violated License Condition (2)f.
NCPA requested the NRC to direct PG&E to withdraw its civil suits filed
against six NCPA member cities requesting, inter alia, payment for sales to
member systems for power received from WAPA. NCPA stated that "[ilf the
license conditions are to have any effect, PG&E must be directed to withdraw
these suits and file tariffs to effectuate the power purchase transactions at issue."
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(Clarification Filing at 9.) The District Court Decision mooted this request.
The District Court ruled on the merits of PG&E's arguments and suggested
that PG&E file the necessary rates with the FERC if PG&E wanted to collect
payment for the transmission and sale of partial-requirements service to the cities
of Healdsburg, Lompoc, and Santa Clara. Thus, NCPA's request to the NRC
to direct PG&E to file rates with the PERC was addressed and resolved by the
District Court.
NCPA continues in its Clarification Filing by requesting that "the Diablo
Canyon license conditions should be filed [with the PERC] in their entirety
along with whatever rate schedule PG&E devises for Healdsburg et aI." The
license conditions do not address the terms and conditions of rate schedules.
This particular area of expertise falls within the jurisdiction of the appropriate
regulatory body - usually the PERC - and for this reason, the Staff relies on
the appropriate regulatory body to implement the different agreements required
by NRC license conditions. Diablo Canyon License Condition (9)a is the
governing license condition in the instant proceeding - it reads as follows:
All rates, charges, terms and practices are and shall be subject to the a~ance and approval
of any regulatory agencies or courts having jurisdiction over them.

Given the fact that this directive is included as a license condition in the Diablo
Canyon license, there is no need to require PG&E to file the license conditions
with the PERC.
Finally, NCPA in its Clarification Filing makes the argument that ifPG&E has
violated its license conditions as alleged, then PG&E also violated the portion
of its license, Section 2.G (NCPA incorrectly identifies this Section as 2.H) that
requires the licensee to notify the NRC of any violations of the requirements
contained in the license - including the antitrust license conditions. Given the
nature of the violations of the antitrust license conditions cited infra and the
fact that these issues were the subject of lengthy court proceedings, it is not
reasonable to conclude that PG&E violated the requirement to notify the NRC
within 24 hours of the occurrence of a violation. However, as I indicated earlier,
I am requiring PG&E to report to me in writing within 30 days of its receipt of
this Decision regarding the steps it has taken to comply with the District Court's
ruling.
IV.

CONCLUSION

Based upon the reasons set forth above, it is my decision that PG&E has
violated certain of its Diablo Canyon antitrust license conditions. However,
other than the issuance of a Notice of Violation and the requirement that PG&E
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provide information to the Staff within 30 days of its receipt of this Decision,
I am taking no other enforcement action at this time since it is my decision
that the June 8, 1989 District Court Decision provides the necessary remedial
action that requires PG&E to comply with the Diablo Canyon antitrust license
conditions.
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 14th day of June 1990.
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DPRM-90-1 was inadvertently omitted from the R!bruary 1990 issuances, and,
therefore, this Denial of Petition for Rulemaking can be found at 32 NRC 281.
DPRM-90-2 was inadvertently omitted from the June 1990 issuances, and,
therefore, this Denial of Petition for Rulemaking can be found at 32 NRC 317.
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Consumen Power Co. (Midland Plant, Unita 1 and 2). CU·73·38. 6 ABC 1082 (1973)
abuae of cliacrction atandard; IBP·90-17. 31 NRC S44 (1990)
Consumen Power Co. (Midland Plant, Unita 1 and 2). CU·73·38. 6 AEC 1082, 1083·84 (1973)
hearing ri&hU on matcrlala lic:auo IUlpensions; ALAB·929. 31 NRC 288 (1990)
Consumen Power Co. (Midland Plant, Unita 1 and 2). CU·73·38. 7 AEC 12 (1973)
.cope of litigable laue. in abuse
discretion review; LBP·9G-17. 31 NRC 54243 noS (1990)
Consumen Power Co. (Midland Plant, Unita 1 and 2). CU.74-3. 7 AEC 7. 9-10 Ik. n.6 (1974)
hearing ri&hU on matcrlala license IUlpensions; ALAB·929. 31 NRC 288 (1990)
Consumen Power Co. (Midland Plant, Unitl 1 and 2). LBP·82~3. 16 NRC S71. S77 (1982)
nowly arisinl inCocmation u lood cause for late intervention; LBP·9G-5. 31 NRC 79 (1990)
Duke Power Co. (Amendment to Matcrlala License SNM·lm - Transportation aC Spent Fuel fran
Oc:onec Nuclear Station foc Ston8e at McOuirc Nuclear Sution). ALAB·S28. 9 NRC 146, 151 (1979)
mc:rita clclerminations at CClIIIa1tion admission ILIgC; LBP·9G-6. 31 NRC 92 (1990)
Duke Power Co. (Cauwba Nuclear Station. Unita 1 and 2). ALAB·687. 16 NRC 460 (1982). zey'd in part
on other grounda. Cll·83·19. 17 NRC 1041 (1983)
atandard for acccptancc aC 1Cfc:=d rulings; ALAB·929. 31 NRC 279 (1990)
Duke Power Co. (Cauwba Nuclear Sutian, Unita 1 and 2). Cll·83·19. 17 NRC 1041 (1983)
fiv~factoc teat foc admission aC laic-filed contentions applied to motions to roopen; LBP·9G-l. 31
NRC 21 (1990)
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or
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Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), 01·83·19, 17 NRC 1041, 1048·SO (1983)
timcliDca of moliOlll 10 reopen: a.I.~ 31 NRC 487 (1990)
J!Icobu Ruiz v. INS, 838 F.2d 1020 (9Ih Cir. 1988)
apptic:abilily d Equal Aa:ea 10 1ustice Act 10 formal procccdings in absence of alalUlolY
requinment for melt bearinp: ALAB·929, 31 NRC 289 (1990)
Ewina v. M)'Iinaa' .t CaucIbmy, 339 U.S. 594 (1949)
bearlna zi&hta at propridy of an administrative dcciJion: lBP-90-17, 31 NRC S43 n.B (1990)
Ewina v. M)'Iinaa' .t CaucIbmy, Inc.. 339 U.S. 594, 599 (1950)
circ:umIlanca appropriate for IUIIU1W')' 1icense mspcnaion; lBP·9().17, 31 NRC S44 (1990)
Enon Nuclear Co. (Nuclear Fud Recovery and Recycling Catt.cr), LBP·77·59, 6 NRC 518 (1977)
prmimity 10 facility u t.m for atanding: LBP·9().3, 31 NRC 42 (1990)
Flhey v. Mallancc, 332 U.s. 245, 253 (1947)
circ:umIlanca appropriate for IUIIU1W')' 1icense mspcnaion; LBP·9().17, 31 NRC S44 (1990)
FilIt N.donal Bank of Arizona v. atieI Service Co., 391 U.s. 253, 289-90, Rh', denied, 393 U.s. 901
(1968)

1howin,1ICICa&U)' for pal of I1II!ImU)' disposition; LBP·9().4, 31 NRC 67 (1990)
Florlda Po....- and Lill>t Co. (SL Lucio Nuclear Po_ Ptmt, Unit 2), ALAB-404, 5 NRC 1185, 1188
(1977)
dcdsi""""'Dna proca' in considendan d a1t.crn.tive aite; ALAB·928, 31 NRC 268 (1990)
Florlda Po....- and Lill>t Co. (SL Lucie Nuclear Po_ Ptmt, Unit 2), AU.B-579, 11 NRC 223, 226
(1980)
cIcfiDitim d "reaaonablc oems": ALAB-93o, 31 NRC 346 (1990)
FIorlda Power and Liaht Co. (J\ukey Paint Nuclear Gcncradna Stalion, Units 3 and 4), LBP·BI·14, 13
NRC m, 6B4-85 (1981)
acopc of cmimoJIDQJIal zme" d operadn, license amendment; LBP·90-16, 31 NRC 537 (1990)
Oallaaba .t .AscJ= Co. v. Simon, 687 F.2d 1067, 1074 (T1b Cir. 1982)
n= for formal bearln, at mataiala license auspcnsion: ALAB·929, 31 NRC 286 (1990)
Guan v. 1Jcd1cr,746 F.2d 144, 852 (D.c. Cir. 1984)
atandanI far pal of writ of mandamuI; 01·90-3,31 NRC 229 (1990)
Gm:Ile v. Office of Pcnmmel Mmagancn1, 808 F.7d 1456, 1465-66 (Fa!. Cir. 1986)
submndal jmtific:ation ItaDdud for jI>diclal JeView d disCldionary adminialntivc .CIiona; LBP-9C).17,
31 NRC S4S n.ll (1990)
GcaI:n1 Public Utilities Nuclear Ccxp. (I1uee Mile Ia1and Nuclear Station, Unit I), AIAB-881, 26 NRC
465, 473 (1917)

atandanI far nojcclion or modification d 1icenain& board fmdings; AU.B-926, 31 NRC 13 (1990)
GcaI:n1 Public Utilities Nuclear Ccxp. (I1uee Mile Island Nuclear Station., Unit 2), AU.B-914, 29 NRC
357, 361 (1989)
banIm of proof' 10 show around. for a atar. LBP·90-18, 31 NRC 575 (1990)
IIxnrinI. a'-nt impraNc injury, for pnl of a atar. ALAB·928, 31 NRC 269 (1990)
GcaI:n1 Public Utilities Nuclear Ccxp. (I1uee Mile Island Nuclear Station, Units 1 and 2: Oyst.cz Crcdc
Nuclear Generatina Stadan). Cll·85-4, 21 NRC 561, S63 (1985)
_ of 2.206 pu:edwea u a velticle for rcconsidcntion: DD-90-2, 31 NRC 4fi1 (1990)
Ciaqia Power Co. (vost1c Electrlc Gcncradna Plant. Units 1 and 2), AU.B-872, 26 NRC 127, 131·32
(1987)

penalty for failure 10 brief' claims on appeal: ALAB·926, 31 NRC 9 (1990)
Gulf Statea VtiJiIiea Co. (River Bend Sutian, Unila 1 and 2), ALAB444, 6 NRC 760, 768-69 (1977)

Ji&bl of inII:raIat atatc 10

adopt CClIIIattiana of wilhdnwing intem::nor; LBP·90-12, 31 NRC 431
(1990)
Gulf Statea VtiJiIiea Co. (River Bend Station, Unils 1 and 2), ALAB444, 6 NRC 760, 796 (1977)
rdimce CIII aDClIha- paty 10 rcpn:ac:nt 000" inten:ata .. good C:&UIC for late intem:ntion: LBP·90-5,
31 NRC 10 (1990)
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Haino v. United Stata, 869 F.2d 531, 5J4.36 (91h Or. 1989)
Ipplicability ~ Equal Accea 10 Jumcc Act 10 formal proceedingl in lbocnce of atatulo!)'
noquirement foc lOch hearings; AU.B-929, 31 NRC 289 (1990)
Heahh RCICIl'Cb Group v. Kamedy, 82 F.RD. 21 (DD.C. 1979)
membe:nhip basis 10 mtabllih atanding ~ an OIlIlI1ization; LBP-90-16, 31 NRC 514 n.S (1990)
HOUIIon Ughlina and Power Co.. (AlIma Creek Nuclear Generating Station, Unit 1), AU.B·590, 11 NRC
542, .548 (1980)
merila clderminationa It contention Idmission atage; LBP·9(}.6, 31 NRC 92 (1990)
HOUIIon Ughlina and Power Co.. (AlIma Creek Nuclear Generating Station, Unit I), AU.B·590, 11 NRC
542, 5SO (1980)
purpoIe of llInU1Iary disposition; LBP-904, 31 NRC 67 (1990)
HOUIIon Ughlina and Power Co.. (South Teua Projccl. Unita 1 and 2). AU.B-549, 9 NRC 644, 648-49
(1979)
wciaht given 10 delay and brooodening of iSium in detmnining !.ate intervention pctitiona; LBP.90-5,
31 NRC S2 (1990)
HOUIIon IJahtin& and Power Co.. (South Teua Projccl. Unita 1 and 2), AU.B·799, 21 NRC 360 (1915)
effect of I party'. withdrawal on litigstion of ita contentionl; LBP-90-12, 31 NRC 430 (1990)
HOUIIon IJahtin& and Power Co.. (South Tau Projccl. Unitl 1 and 2), AU.B-799, 22 NRC 360, 370-75
(1985)
litigabi1ity ~ chanctc:r of licenIee for plutcnium processing and fuel fabrication plant; LBP·90-10, 31
NRC 297 (1990)
HOUIIon IJahtin& and Power Co.. (South Texu Projccl. Unitl 1 and 2), LBP·84-13, 19 NRC 659, 669-79
(1984)
litigabi1ity ~ chanctc:r of licensee for p1utcnium processing and fuel fabrication plant; LBP-9().IO, 31
NRC 297 (1990)
.
Hunt v. WulUnaton State Apple Advertising Commission. 432 U.S. 333, 343 (1977)
membe:nhip buia 10 mtabllih Itanding ~ an orgll1ization; LBP-90-16, 31 NRC 514 n.S (1990)
Independent Banken Auoc:iation v. Board of Govcmon, 516 F.2d 1206, 1213·14 (D.c. Cir. 1975)
aamination of legislative history 10 determine atatutory intent; AU.B-929, 31 NRC 283 (1990)
Inland Empim Dist. Cooncil v. MilliI, 325 U.S. 697 (1944)
hearlna rlahts on propriety of an Idministntive decision; LBP·90-17, 31 NRC 543 n.S (1990)
Jonea v. Gordon, 792 F.2d 821 (91h Cir. 1986)
E1S and environmental IllCSlment noquirementa for mlterials license amendment; LBP-90-18, 31 NRC
569(1990)
Kanau au and Electric Co. (Wolf Creek Generating Station, Unit I), LBP-84-17, 19 NRC 878, 886
(1984)
previously Ivailable informltion thlt ia newly ICXJUUed by intervenor II good cauae for lite filing;
LBP-90-5, 31 NRC 79 (1990)
Kanau Gil and Electric Co. (Wolf Creek Generating Station, Unit I), LBP-84-26, 20 NRC 53, 61-62
(1984)
ilium .ppropriate foc post·hearing rmolution by Staff; ClJ-90-3, 31 NRC 231 n.ll (1990)
Kanau au and Electric Co. v. Brock, 780 F.2d 150S (1Oth Or. 1985), cert. denied, 478 U.S. lOll
(1986)
pmcction of intervenoc-employec from retaliation by licensee; LBP-90-5, 31 NRC 71 (1990)
Lewia v. United Stata, 445 U.s. 55, 60 (1980)
ltarting point foc atatulor)' interpft:tation; AU.B-929, 31 NRC 282 (1990)
Lic:hlcr v. United Stata, 334 U.S. 742 (1947)
hearlna rlahts on propriety of an administntive decision; LBP·9(}.17, 31 NRC S43 n.8 (1990)
Limerick Ecology Action v. NRC, 869 F.2d 719 (3d Or. 1989)
.clmiaibility ~ environmental contention dealing with greater-lban-dcaign-blsis accidenta; LBP·9().6,
31 NRC 111 (1990)
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A~ Y. NRC, 169 F.2d 719 (3d CU. 1989)
litigabilily of leYae-ea:idcnl conIaItions ill Ipcnl Cud pool amendrncnl procccdingr, CU·9().4, 31
NRC 334 (1990)
Lema bland Uahtina Co. (ShOl'CbIl'D Nuclear Power Station, Unit 1). CU·86-13, 24 NRC 2l (1986)
Itandud ror deIerminina adequacy of emergency planning; CU·~2, 31 NRC 202, 217 (1990)
Lema bland Uahtina Co. (Shoreham Nuclear Power SlItion, Unit 1). ALAB·743, 18 NRC 387, 396 n.37
(1983)
fear
licensee reIIliation u aood c:ause for lato-med iIllelYcntion petition; LBp·9().5, 31 NRC 77
(1990)
Lema bland Uahtina Co. (ShOl'CbIl'D Nuclear Power SlItion, Unit I), ALAB·788, 20 NRC 1102, 1159
(1984)
iauca appropriate foc poat-heuina JCIOlut.ion by SIIft'; CU·9().3, 31 NRC 231 n.ll (1990)
Lema bland Uahtina Co. (ShOl'CbIl'D Nuclear Power SlItion, Unit 1). ALAB·832, 23 NRC 135, 151
(1986), rev'd ill part on OIher crounda. CU·87·12, 26 NRC 383 (1987)
inttnaIoc evidence regardina teacher role abandonment inauffJCicnl because it failed to CIIIbliah lIIere
wculd not be !he mbtimum number
tcachcn needed foc proper wpcm.ion; ALAB·932, 31
NRC 405 n.150 (1990)
Lema bland lJabtina Co. (Shorchll'D Nuclear Power Station, Unit 1). ALAB·832, 23 NRC 135, 154-57
(1986), af'fd., CU-87·12, 26 NRC 3&3, 398-99 (1987)
relevance at probability of implemcnlltion
a protective action to dctcnnination
whclher
emcraency p!annina obligations have been met; CU·9().3, 31 NRC 246 (1990)
Lemg bland Uahtina Co. (ShOl'CbIl'D Nuclear Power Station, Unit I), ALAB·901, 2! NRC 302, 306,
review declincd, CU-88-11, 2! NRC 603 (1988)
definition of "nouonable nexua"; ALAB·930, 31 NRC 346 (1990)
Lemg bland Uahting Co. (Shoreham Nuclear Power Station, Unit 1). ALAB-902, 28 NRC 423, 429,
JCVicw declincd, CU-88-11, 28 NRC 603 (1988)
liocnaing board authority to dicmiaa puUca ill bifwcated procecdina.; ALAB·927, 31 NRC 140
(1990)
Lemg bland Lightina Co. (Shoreham Nuclear Power SlItion, Unit I), ALAB·903, 28 NRC 499, 506
(1988)
fundamenll1 flaw allndud for judgina adequacy of emergency plans; LBP·9()'l, 31 NRC 33 n.S4
(1990)
Lemg bland Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB·911, 29 NRC 247, 254-55
(1989)
EBS ndWoD: u means of notifying public of radiological emergency, rdimce at; LBP·9()'I, 31
NRC 'r1 (1990)
Lemg Island Ughtin, Co. (ShOl'CbIl'D Nuclear Power Station, Unit I), CU·86-11, 23 NRC 577, 581 (1986)
fundamcnll1 flaw allndud for aclmiuion of emergency exercise cmtentions; CU·~3, 31 NRC 218
(1~
.
Lema bland Ughtin, Co. (ShOl'CbIl'D Nuclear Power Station, Unit I), CU·86-13, 24 NRC 22, 30 (1986)
minimum doac uYing_ oc evacuation time for EPZ, need to prcac:t; CU·~3, 31 NRC 240 (1990)
Lema bland Lightina Co. (Shoreham Nuclear Power Station, Unit 1). CU·86-13, 24 NRC 22, 31 (1986)
beat-e!fortl auumption applied to lIIte participation ill emergency responac where atate hu not
participated ill emczgcncy planning; LBp·9().I, 31 NRC 42 (1990)
Lema bland Lightina Co. (ShOl'CbIl'D Nuclear Power Station, Unit 1). CU·89·1, 29 NRC 89, 93·94 (1989)
afiidavita and m.tt:rlaI wppottina motions to reopen; LBP·9().I2, 31 NRC 444 (1990)
Lema bland Lightin, Co. (Shoreham Nuclear Power Station, Unit I), CU·89·2, 29 NRC 211 (1989)
EBS ndWod: u IDCIltI
notifying public of radiological emczgcncy, rdimce at; LBP·9().I, 31
NRC 'r1 (1990)
Lema bland Lightina Co. (Shoreham Nuclear Power Station, Unit I), LBP·83·57, 18 NRC 445, 573·74
(1983)
probabilistic risIt usc:asmcnl requirement for lic:allina; LBP·~, 31 NRC 113 (1990)
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Loog Uland ligbIing Co. (Shordtam Nuclear Power Statico, Unit 1). LBP-84-S3, 20 NRC 1531 (1984)
liame alllhorlution while mnand proceedinp and mociDrUI an: pc:nding; CU-90-3, 31 NRC 230
(1990)

Loog Uland ligbIing Co. (Shordtam Nuclear Power Statico, Unit 1). LBP-87-26, 26 NRC 201, 204,
recc:mideration denied, LBP-87-29, 26 NRC 302 (1987)
replies ID respa!SCS ID aunut\U)' clispocilion motionr, LBP-90-4, 31 NRC 63 n.3 (1990)
Loog Uland ligbIing Co. (Shordtam Nuclear Power Statioo, Unit I), LBP-8S-2A, 28 NRC 311 (1988)
failwe of interva\or ID addtas ments ~ decision on EBS nctworll: u melnl of nocifying public of
radiological emct)lQlcy; LBP-90-1, 31 NRC 1:1 n.34 (1990)
Lotion v. NRC, 712 F_2d 1472
Cir. 1983). rev'd on OIher grounds, 470 U.s_ 729
hearing rlahts on malrrlals license amendmcnlS; LBP-90-18, 31 NRC S70 (199O)
Louisiana Power and Liaht Co. (Wataford Steam E1ccIrlc Station, Unit 3), AUJJ-797, 21 NRC 6, I
(1985)
def'mition ~ "reuonab1c nClWl"; AlAB-930, 31 NRC 346 (1990)
Louisiana Power and Liaht Co. (W.taford Steam E1ccIrlc Statim, Unit 3), CU-86-1, 23 NRC 1 (1986)
reopening a recm!, IWlduds for; LBP-90-1, 31 NRC 21 (1990)
Marathon Oil Co. v_ EPA, S64 F.2d 1253, 1263 (9Ih Cit. 1977)
nced {.., fCI:ma1 hearing 01'1 m.terla1a liCCIIIC mspensim; AlAB-929, 31 NRC 283 (1990)
MusachuactlS v. NRC, 878 F.2d ISI6, IS21 (lat Cir. 1989)
hearing rlahts on operating licaue amendments; LBP-9G-lS, 31 NRC S04 (1990)
MusachuactlS v. United Ststea, 856 F.2d 378 (1988)
bcst-dl'cnu aaumption applied ID atatc participation in emergency n:spome w~ atalc hu not
participated in emergency planning; LBP-90-1. 31 NRC 42 (1990)
Malhewa v. Eldridge. 42A U.S. 319, 333-3S (1976)
formal hearinp mandated by due proces. cmsidcrations; AlAB-929, 31 NRC 291 n.14 (1990)
Metropolitan Edison Co. (I1uee Mile Island Nuclear Statim, Unit I), CU-13-22. 18 NRC 299, 302,
307-08 (1983)
inadequacy ~ emcrsc:ncy ~ cqanization despite compensatory tneaIImS; AlAB-932. 31 NRC
385 n.38 (1990)
MdropoIitan Edison Co. (I1uee Mile Island Nuclear Statim, Unit I), 01-84-17, 20 NRC 801, 804 (1984)
burden on movant f.., a atay; AlAB-928, 31 NRC 267 (1990)
Mississippi Power and Ught Co. (Grand Clulf Nuclear Station, Unit I), AlAB-704, 16 NRC 1725, 1730
(1982)
particu1arity JO>qUin:d of moUDrUI ID reopen: LBP-90-1, 31 NRC 3S (1990)
Mississippi Power and Ught Co. (Grand Gulf Nuclear Statim, Units 1 and 2). AlAB-I30, 6 AEC 423,
426 (1973)
detail noquimf for basis at contcntim .dmisaim IlIge; LBP-90-6, 31 NRC 92 (1990)
Mississippi Power and Ught Co. (Grand Gulf Nuclear Statim, Units 1 and 2). AlAB-704, 16 NRC 1725,
1730 (1982)
burden on intervention petitioner in abac:nc:o of good cause foc bte filins: LBP-90-S~ 31 NRC 76
(1990)
N&D Propc:niea, Inc., 799 F.2d 726, 732 (11th Cit. 1986)
shareholder COI'Itral of a c:cnpcntion; AlAB-931, 31 NRC 364 11.46 (1990)
New Yuk v. NRC, S50 F.2d 745, 756-57 (2d Cit. 1977)
IpCCUlatim about accidcnlS u impuable injury for pmpoae of obuining a illY; CU-9Q.3, 31 NRC
259-60 (1990)
N'lIgara Mohawk Power Corp. (N'lDe Mile Point Nuclear Station, Unit 2), AlAB-264, 1 NRC 347, 357
(1975)
atandatd foc sejcction or modifICation of licensing boud fmclinp; AlAB-926, 31 NRC 13 (1990)
Nonhem Indiana Public SeMc:o Co. (Bailly Generating Statico, Nuclear 1), AlAB-303. 2 NRC 158. 866
(1975)
weig.bt liven ID views of m:ogniz.ed experu 01'1 hwnan behavior in emergencies: AlAB-932. 31 NRC
398 n.l00 (1990)
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NorIhcm Indiana Public Semce Co. (Bailly Gatcrating Station, Nuclear 1). ALAB-300. 2 NRC 858. 867
(1975)
weight given by appcat boards to licensing baud findings; ALAB-926. 31 NRC 13 (1990)
NorIhcm Indiana Public Semce Co. (Bailly Generating Station, Nuclear-I). C11-78-7. 7 NRC 429. 431-32
(1978)
applicabi1ity d APA lCClion 554 to maleziala liccmc lUIpCIIIion proceeding.; ALAB-929. 31 NRC
288(1990)
NorIhcm Stal<S Power Co. (Pathfinder Atomic Plant). LBP-90-3. 31 NRC 40. 41 (1990)
.tanding to intervene in informal proceedings; LBP-90-18. 31 NRC S6S (1990)
NRDC v. NRC, 606 F.2d 1261 (D.c. Cit. 1979)
beating rlghta at maleziala 1icenae amendments; lBP-90-18. 31 NRC 570 (1990)
Nuclear Engineering Co. (Sheffield, Dlinoia Low-Level Radiooctive Wille Diapooal Site). C11-79-6. 9 NRC
673 (1979)
beating rlghta on ahow-cause orden; LBP-90-17. 31 NRC 544 n.l0 (1990)
Nuclear Regulatory Commission (licenseea Autborlzed to Poasea 01" Tnnsport Strategic Quantities d
Special Nuclear Maleziala). CU-77-3. 5 NRC 16, 17. 20 n.6 (1977)
dcfcnal to atafr. judgment on potential enforcement action to avoid prana~ commitmmt by
Commiaiat at racwal illlles it may later have to review; LBP-9()'17. 31 NRC S44 n.l0 (1990)
Opp Milla v. AclminiatralOl" fA Wage &: Hour Division, 312 U.s. 126 (1940)
beating rlghta at propriety of an administrative decisim; lBP-90-17. 31 NRC 543 n.8 (1990)
Owena v. BlOCk, 860 F.2d 1363. 1366 (6th Cit. 1988)
conslNction of waivcn of aovercign immllllity; ALAB-929. 31 NRC 290 (1990)
Oyllenhell Alliance v. NRC, 800 F.2d 1201 (D.c. Cit. 1986)
license alllhorlution while 1'ert\and proc:ccdinga and mwOI1I are pending; al-90-3. 31 NRC 230
(1990)
PacUlC Ou and Eectrlc Co. (Diablo Canyon Nuclear Power P1ant, Unita 1 and 2). ALAB-776. 19 NRC
1373. 1379 (1984)
basil for licensing dcciJion at emergency prqwaIness; ALAB-932, 31 NRC 389 (1990)
Pacific Ou and Eectrlc Co. (Diablo Canyat Nuclear Power Plant, Unita 1 and 2), ALAB-782, 20 NRC
838. 842a-42h (1984)
.
appcat boud jurlsdiction to entertain motiona to ftOPCI1; ALAB-930, 31 NRC 348 (1990)
PacUlC
and Electric Co. (Diablo Canyat Nuclear Power Plant, Units 1 and 2). Cll-86-12, 24 NRC 1.
6 n.3 (1986). leV'd in part on ClCher grounda. San I.w. Obispo MClChcra for Peace v. NRC. 799 F.ld
1268 (9Ih Cit. 1986)
purpoIe of no .ignif"lCll1t huuda cauideration determination; lBP-9().6. 31 NRC 91 (1990)
Pennsylvania Power and light Co. (Susquehanna Steam Electric Station, Units 1 and 2). ALAB-148. 6
AEC 642, 643 n.2 (1973)
.ufl-.c:iency of publication in Fedc:ra! Rqiater to put intervenon on nllliec about prnposed action;
LBP-90-5. 31 NRC 79 (1990)
Pennsylvania Power and light Co. (Susquehanna Steam Eectrlc Station, Units 1 and 2). ALAB-693. 16
NRC 952, 955oS7 (1982)
content d appellate brief.; ALAB·926, 31 NRC 9 (1990)
Philadelphia EIectrlc Co. (Limerick Generating Station, Unita 1 and 2), ALAB-819. 22 NRC 681. 705006
(1985), aff"d in put and review ClCherwise declined, CU-86-5, 23 NRC 125 (1986). 1'ert\anded in part
on 0IhCI' grounda .ub nom. limerick Ecology Action, Inc. v. NRC, 869 F.2d 719 (3d Cit. 1989)
documenta forming canplete enviraunental nx:ard of decision; ALAB-926, 31 NRC 17 n.78 (1990)
Philadelphia EIectrlc Co. (Limerick Generating Station, Units 1 and 2). ALAB-836, 23 NRC 479. 486
(1986)
aocuracy requiJed d evacuation time eatimater; ALAB-932, 31 NRC 408 (1990)
Philadelphia EIectrlc Co. (Limerick Generating Station, Units 1 and 2). ALAB-836, 23 NRC 479. 487
(1986)
acceptability and adequacy d 1icenaee l\DVey rI apec:ial-needa pcpulationr; LBP-90-12, 31 NRC 433
(1990)
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Phi1addphia Electric Co. (Limerick Gcncntina Station, Unita 1 and 2), AL\B-836, 23 NRC 479, 494-95

(1986)

m

accepubility of predictive fmdings and ~-hcarin& veriftcation
fannulation and imp1emattation of
ancrgency planr, Cll-90-3, 31 NRC 231 (1990)
Phi1addphia Electric Co. (Limerlclt Gcncntina Station, Unita 1 and 2), AL\B-845, 2A NRC 220, 2M

(1986)

m

accur.cy required
evacuation time eotimata; AL\B-932, 31 NRC 408 (1990)
Phi1addphia Electric Co. (Peach Bottan Atomic Power Station, Unita 2 and 3), AL\B-216, B AEC 13,

2G-21 (1974)
.cope of iauca liliaable in opcntinSlicaue amencbncnt ~; IBP-90-6, 31 NRC 91 (1990)
Phi1addphia NcWlplpen, Inc_ v_ NRC, 7'I1 F.2d 1195, 1202 (D.c. Cir. 1984)
llatute that dderminca wbclhcr an an-the-zeconi hcarinS iI rcquimI; ALAB-929, 31 NRC 282, 283
(1990)
PhillipI v. Commiaioncr, 283 U.s. 589, 596, 597 (1930)
hwins rlshta m aummuy auspcmion order; IBP-90-17, 31 NRC 543 (1990)
Pierce v. Underwood, 487 U.S. 000, 108 S. Ct. 000, 101 L. Ed. 2d 490 (1988)
aubctantial justification .tandud fOl" judicial review mdUIC:tetiorwy adminiatrativc actiana; LBP-90-17,
31 NRC S4S n.11 (1990)
Potter County Chapecr of the haak Walton LeaSUC m America, Inc. v. NRC, 606 F.2d 1363, 1368 n.12
(D.c. Cir. 1979», cert. denied, 469 U.S. 1132 (1985)
need fOl" formal hcuinS on materlala liccnsc auapatlion; AL\B·929, 31 NRC 284 (1990)
Portland Gcncnl Electric Co. (Pebble Sprina. Nuclear Plml, Unita 1 and 2), Cll-76-'I1, 4 NRC 610,
613-14 (1976)
conccpII of ltanding applied to NRC ~a: IBP-90-6, 31 NRC 89 (1990)
Portland Gcncnl Electric Co. (Trojan Nuclear PImt), AL\B·53I, 9 NRC 263, 'I11·74 (1979)
oantcnt m tochnical apcci.IicatiOlll; IBP·90-15, 31 NRC 50s (1990)
Portland Gcncnl Electric Co. (Trojan NucIcu PImt), AL\B·534, 9 NRC 287, 289-90 n.6 (1979)
acope of iauca litiaablc in opcntinSliccnsc amencbncnt ~; IBP-90-6, 31 NRC 91 (1990)
Project Man'lematt Corp. (Cinch River B~ Rcac:tol" Plml). AL\B-3S4, 4 NRC 383, 391-92 (1976)
effect of a party'. withdrawal an litiption of ita cmtcntiona; IBP-90-12, 31 NRC 430 (1990)
Public Servia: Co. of Incllana (MnbIe JJj]J Nuclear Gcncntin, Station, Unita 1 and 2), AL\B-316, 3
NRC 167, 170 (1976)
acope of iauca litia.ble in opcntinSlicaue amencbncnt ~; IBP-90-6, 31 NRC 91 (1990)
Public Service Co. of Indiana (MubIe JJj]J Nuclear GcncntinS Station, Unill 1 and 2), ALAB-4OS, 5
NRC 1190, 1192 (1977)
.tandud for snnt of ~orwy intcdocutOl"y review; AL\B-929, 31 NRC 'I1S (1990); AL\B-931,
31 NRC 360 (1990)
tcata rOl" exerciao m directed certification authority; AL\B-933, 31 NRC 498 (1990)
Public Servia: Co. or Indiana (Muble JJj]J Nuclear GcncntinS Station, Unita 1 and 2), AL\B-437, 6
NRC 630, 634 (1977)
weisht sivat to mq,uablc injwy c1aint where altcrnativc .ite oantcntion iI bcins pwsucd;
AL\B-928, 31 NRC 26B (1990)
Public Servia: Co. of Incllana (Mublc lIill Nuclcu GcncntinS Station, Unita 1 and 2), AL\B-461, 7
NRC 313, 31B (1978)
iauca appmpri.ato fOI" ~-hcuinS rcaobllion by Staff; Cll-9G-3, 31 NRC 231 n.11 (1990)
Public Service Co. of New llampshire (SeablOdt Station, Unita 1 and 2), AL\B-883, 'I1 NRC 43, 49
(1988)
.
five-factor toll for admission of late-filed cmtcntiana applied to mruOlll to n:cpcn; LBP-9G-l, 31
NRC 21 (1990)
Public Service Co. of New llampshire (SeablOdt Station, Unita I and 2), AL\B-915, 29 NRC 4'I1, 432
(1989)
seopcnina a zeconi, ltanduda for; IBP-90-1, 31 NRC 21 (1990)
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Public Scnice Co. or New Hunphire (Seabrook Station. Units 1 and 2). ALAB-916. 29 NRC 434. 437
(1989)
board'.
or ill 0'Im jurisdktiClDll boundaries u basis for armt m discrelionay inlcrloal\oly
review; ALAB-931. 31 NRC 361 (1990)
Public Scnice Co. of New Hunphire (Seabrook Station. Unita I and 2). ALAB-918. 29 NRC 473. 482
(1989)
prompcncoo. required In filina mociOlll \0 JeCpCn; CU-~. 31 NRC 487 (1990)
Public Scnice Co. or New Hunphire (Seabrook Station. Units 1 and 2). ALAB-911. 29 NRC 473,
413-84 (1989)
putiaJluit1 required of moIiona \0 ftlOPCIl; IBP-90-I, 31 NRC 3S (1990)
Public Scnice Co. oC New Hunphire (Seabrook Station, Units 1 and 2). 01-77-1, 5 NRC sm, SI6
(1971)
Commiaim authority \0 inlen'ene and provide auidance in pending proa:edinp; 01-90-3,31 NRC
229(1990)
Public Scnice Co. or New Hunphire (Seabrook Station, Units 1 and 2).01-77-1, S NRC 5m, 521
(1971)
Iica1IC aulhorlzatian wbiJe nmand pmceedings and motiCIIII are pcndins; CU-90-3, 31 NRC 230
(1990)
Public Scnice Co. of New Hunphire (Sealnook Station. Unita 1 and 2), 01-77-8, 5 NRC 5m, 532
(1971)
buiI Cor mit-benefit anal)'ld on nmand; ALAB-928, 31 NRC 268 (1990)
Public Scnice Co. or New Hunphire (Seabmok Station, Units 1 and 2). 01-78-14, 7 NRC 952, 961 D.9
(1978)
liCClllina board authclrity at zanand \0 enter any onIer in cmnection with zananded proceedin&;
IBP-90-12, 31 NRC 432 (1990)
Public Service Co. oC New Hunphire (Seabmok Station. Units 1 and 2). 01-89-8, 29 NRC 399. 314
(1989)
pranpcne.. required in filina mociOlll \0 JeCpCn; CU-~. 31 NRC 487 (1990)
Public Service Co. oC New Hunphire (Seabrook Station, Units 1 and 2), IBP-82-76, 16 NRC 1029,
1m3 (1982)
probabilimc rlak Uleument requimnent for liccnsins: IBP-90-6, 31 NRC 113 (1990)
Public Scnice Co. oC New Hunphire (Seabmolc Station. Units I and 2). IBP-89-3, 29 NRC 51, 59,
aff"d, ALAB-915, 29 NRC 4%7 (1989)
weight &ivcn \0 flCtotl ("ili") and (v) In dctamining admissibilily of hie-rued cantentimI; LBP-90-1,
31 NRC 34 (1990)
Public Scnice Co. or New Hunpshire (Seabmolc Station, Units 1 and 2). IBP-83-32A. 17 NRC 1170.
1174 n.4 (1983)
.
burden at pmponent oC IIlIMIU)' diJposilian motion; IBP-90-4. 31 NRC 69 (1990)
Public Scnice EIcctric and au Co. (Salem Nuclear Generating Statim, Unit I), ALAB-S88, II NRC 533,
S36 (1980)
llandud for disCRlionuy interlocutcry tmew; ALAB-929, 31 NRC 278 ILl (1990)
Public Scnice Electric and au Co. (Salem Nuclear Generating Statim. Unit I). ALAB-650. 14 NRC 43.
SO n.7 (1981), aff"d IUb JIODI. Township of Lower Alloway. Cledt Y. Public Service EIcctric and au
Co., 687 F.2d 732 (3d Cr. 1982)
filing I\anduda applicable \0 pro Ie intervenon; ALAB-926, 31 NRC 10 (1990)
~vira Mining Co. Y. NRC, 866 F.2d 1246, 12'52 (lrut Cr. 1989)
mit-benefit balancing n:quirancnta for dispouI of mill tailings; IBP-90-9, 31 NRC IS9 (1990)
Railroad Ccmmisaion m Tcus Y. United S\I\eI,765 F.2d 221, 2%7·28 (D.c. Cir. 1985)
appUClbilily m APA aeclion SS4 to mataWa license l1lSpCDSion proceedings; ALAB·929, 31 NRC
287(1990)
Reiter Y. SanotOlle Corp., 442 U.S. 330, 337 (1979)
II&Jting point far ltatu\oly inwpn:tation; ALAB·929, 31 NRC 282 (1990)

mw
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Robertson v. Mdhow Valley CiIizens Cwncil, 490 U.s. 000 (1989)
wont-c:ue ICCidCZll considerationa in IptIlt Cud pool cnmdmCZll procccdinp; ClJ.9Q..4. 31 NRC 334
(1990)
Rockwdl Intanational Cmp. (Rockc:Idyne Divilion). AU.B-92S. 30 NRC 709 (1989)
authority of preaidina officer 10 uk queationa rL putiel or n>qUeIl doc:umcntr, lBP-9G-ll. 31 NRC
m (1990)
RSpOIlIibility rL preaidina ciflCCr 10 documCZll dilcuJaiona in lci1lement qrammtr, lBP-9G-I0. 31
NRC 317 (1990)
Rockwell Intanational Cmp. (Roc:kd.dyne Divilion). AlAB-92S. 30 NRC 709. 712 ft.l (1989)
acceptance rL referred lUlinp with aenerle implkationr, ALAB-929. 31 NRC 279 (1990)
San Luis 0biJp0 Mcthezs for Peace v. NRC, 751 F.2d 1287 (D.c. Or. 1984). aff'd m bctc. 789 F.2d
26, cert. denied. 107 S. CL 330 (1986)
wont-c:ue ICCidCZll considerationa in IptIlt Cud pool cnmdmCZll procccdinp; ClJ.9Q..4. 31 NRC 334
(1990)
San Luis 0biJp0 Mdhen for Peace v. NRC. 751 F.2d 1287. 1316 (D.c. Or. 1984). afrcl, 789 F.2d 26
(m bane). cert. denied, 479 U.s. 923 (1986)
need f~ formal hearina on materllla licaIac auspension; AU.B-929. 31 NRC 2lI5 (1990)
Seac:out Anti-Pollution Leap: v. Coct1e, 572 F.2d 172, 876 (lit Or. 1978). cert. denied, 439 U.s. 824
(1971)
need for formal hearlna on materllla licenae 1UIpCIISion; AU.B-929. 31 NRC 283 (1990)
Seac:out Anti-Pollution Leap: v. NRC, 690 F.2d 1025 (D.c. Or. 1985)
economic considerations in dcc:isionmakina on c:anpUance with cmc:ramcy plannin& safdy regulations;
CU-90-3. 31 NRC 259 (1990)
See PacifIC
and Elcctrlc Co. (Diablo Canyon Nuclear Power P1mt, Unila 1 and 2). ClJ-14-12, 20
NRC 249 (1984)
earthquake c:onaidentiona In cmc:ramcy p1annina: lBP-9G-I2, 31 NRC 000 (1990)
Sholly v. NRC, 651 F.2d 780. 788 (D.c. Cir. 1981)
heaing rlghta on materllla 1iccIIIc ammdmenll; lBP-9G-ll. 31 NRC 570 (1990)
Sholly v. NRC, 651 F.2d 780. 791 (D.c. Cir. 1980), natal on ClC!x% arounds. 435 U.S. 1194 (1983)
heaing Jiahts on opentingli_ ammdmmtr, lBP-9().15. 31 NRC S04 (1990)
Sic:rn Club v. Morton. 40S U.S. m (1972)
abowina DCCeIUJ)' 10 atablilh ItIndina 10 intavene in NRC proceedjna: lBP-9G-6, 31 NRC 89
(1990)
Sic:rn Club v. Morton. 40S U.S. m.739 (1972)
mcmbenhip buiI 10 atabliJh atandina rL an "'Ionization; lBP-90-16, 31 NRC 514 n.S (1990)
Sic:rn Club v. NRC, 862 F.2d 222 (9th Cit. 1988)
litipbility of ~lCCident CClIIIcntiona In openl fuel pool uncndment procccdinp; CU-9G4. 31
NRC 334 (1990)
Smedbc:ra Machine &; Tool, Inc. v. Donovan. 730 F.2d 1089 (7th Or. 1984)
c:onstrucIion of waiven of aoven:Ogn immunity; ALAB-929. 31 NRC 290 (1990)
South Carollna Elcctrlc and
Co. (V"uail c. Summer Nuclear Station, Unit 1). ALAB-642, 13 NRC
881. 195 (1981)
weight Biven 10 delay and broadcnlna of iauea In detcrminina late intavc:nlion petitionr, lBP-9().5.
31 NRC 83 (1990)
weight Biven 10 faCloll ('Ii) and (iv) In d~a admissibility of lato-filed CClIIIcntionr, lBP-9().I.
31 NRC 34 (1990)
Southern California EdiIoo Co. (San Onofre Nuclear Oeneratina Station, Unita 2 IIld 3). ALAB-717. 17
NRC 346, 379-80 (1983)
buiI for 1kcnaina dcciaion on cmcraency prcpuaIneu; ALAB-932, 31 NRC 389 (1990)
Southern California EdiIoo Co. (San Onofre Nuclear Oeneratina Station, Unila 2 IIld 3). ClJ-83-10. 17
NRC 528. 533 (1983)
at.andud for cIctenninina adequacy of cm=aency p1ann!na: ClJ-90-2, 31 NRC 201 (1990)

au

au
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Southem Calif'omia EdiIoa Co. (San Onofn: Nuclear Ocncnting Sution, Uoila 2 IIId 3), Cll-83-10, 17
NRC 528, 536 (1983), rev'd in put m Dlher amunda, GUARD Y. NRC, 753 F.2d 1144 (D.c. CU.
1935)
intapn:tation of "eunordinuy mcuwa" in anC!JICZ1C)' plannins: Cll-CJO.3, 31 NRC '1J7 IL23
(1990)

Southem Calif'omia EdiIoa Co. (San Onofn: Nuclear Ocncnting Sution, Uoila 2 IIId 3), Cll-83-10, 17
NRC 528, 536 (1983), rev'd in put m Dlher~, GUARD Y. NRC, 753 F.2d 1144 (D.c. CU.
1985)
police I\2OIUCe nlqIIin:mCll1l for cmC!JICZ1C)' p1anning; ALAB-932, 31 NRC 412 (1990)
SL Louia Fuel and Supply Co. Y. FERC, 890 F.ld 446 (D.c. Or. 1989)
COI1ItIIlc:Uon of w&ival of IOYcreign immunity; ALAB-929, 31 NRC 290 (1990)
Sutement of Policy on Cmcluct c:L Licmling ~p, Cll-81-8, 13 NRC 452, 457 (1981)
purpoe of lUI1U!1ay c1ispocitioo; LBP-9().4, 31 NRC 67 (1990)
TCZItI_ Ville)' Authority (BroWJII Fezry Nuclear Plant, Uoila 1 and 2), ALAB-341, 4 NRC 95 (1976)
1Uffic:icncy of publication in Fedcnl Rqp.tcr 10 put intervenors on notice abort propooed ac:tioo;
LBP-CJO.5, 31 NRC 79 (1990)
Tens Utilities Genenting Co. (Comanche Peak Steam Electric Sution, Uoila 1 and 2), ClJ-BI-36, 14
NRC 1111, 1113-14 (1981)
effect of a party'a withdrawal m litiption of ill contentiOnl; LBP-CJO.I2, 31 NRC 430 (1990)
In Ro Thornbwah. 869 F.2d 1503, 1508 (D.c. CU. 1989)
ltandard for JRII1 of writ of mandlDlUl; Cll-CJO.3, 31 NRC 229 (1990)
Toledo EdiIon Co. (DlViI-Beae Nuclear Power Sution), ALAB-300, 2 NRC 752, 751 (1975)
test c:L finality for appeal purpoea; ALAB-933, 31 NRC 496 (1990)
Toledo EdiIon Co. (DaYll-Bcac Nuclear Power Sution, Uoila 1,2, IIId 3), ALAB-364, 5 NRC 35, 36
(1977)
rmewa1 c:L my app1icationa; ALAB-931, 31 NRC 362 (1990)
Tnnmuclear Inc. (fen Applicationa foe Low-Enrldtcd Uranium Exporta 10 EURATOM Member Nationa),
Cll-77-24, 6 NRC 52S, 531 (1977)
abstract ca1CQ"D1 oe academic interest u buea for alanding 10 intervene:; LBP-~, 31 NRC 89 n.3
(1990)
Union c:L Concemcd Scicntilla Y. NRC, 735 F.2d 1437 (D.C. Or. 1984)
bearing rlghIa m materia1a 1icenae amendmCll1l; LBP-CJO.18, 31 NRC 570 (1990)
Unim c:L Concemcd Scianiau Y. NRC, 735 F.2d 1437, 1444 0.12 (D.c. Or. 1984)
nced foe focma1 bcarinl on matcda1a 1iccnae auspcnsioo; ALAB-929, 31 NRC 284 (1990)
Unim c:L Concerned Scientiala Y. NRC, 824 F.2d 108 (D.c. Or. 1937)
COd conaideratima in aeUina and cnfoccina adcquato-proIoc:tion ..rety atandarda foe nuclear facilities;
DI)..9().2, 31 NRC 462-63 (1990)
diatinction between fiDt-tic:c and aecond-tier atandarda for cmClJlCDe)' p1anning; ClJ..9().2, 31 NRC
200(1990)
Unilcd SUlCI Enc:a'IY R..ean:b and Devclcpmatt Adminiatntion (Cinch Riw:r Breeder Reac:toc Plant),
Cll-76-13, 4 NRC (;1, 75-76 (1976)
ICClpC of Commlaim authority 10 inlerYcne and provide auidance in pending procecdjngr, Cll-CJO.3,
31 NRC 229 (1990)
UniIcd SUlCI Y. AIlegbcny-Ludlum Sled Cotp.. 406 u.s. 742, 7S6-57 (1m)
IlaIUlC that dcrcrminca wbcIher an m-tbo-r=mI bearina iI required; ALAB-929, 31 NRC 282, 283
(1990)

Unilcd SUlCI Y. Florida Eaat Caul Ry.. 410 U.s. 224, 238 (1973)
nced foe focma1 bcarinl on matcda1a 1iccnae auapcnaion; ALAB-929, 31 NRC 213 (1990)
Unilcd SUlCI Y. Pacific Oaa and Ekctric Co., 714 F. Supp. 1039 (N.D. Ca. 1989)
violatim c:L antiuuat proYiIim c:L 1icenae; DD-CJO.3, 31 NRC 596 (1990)
Vamom Yankee Nuclear Power Co!p. (Yamant Yankee Nuclear Power Sutim), ALAB-138, 6 ABC 520,
523 (1973)
effect of "numable noma" test m motiona 10 reopen; ALAB-93O, 31 NRC 347, 348 (1990)
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Vc:nnont Yankee Nuclcu Power Corp. (Vermont Yankee Nuclear Power Station), AIAB-138, 6 AEC 520,
523 0.12 (1m)
appeal board jurisdiction to entertain moIions to teapen; AIAB-930, 31 NRC 348 (1990)
Vermont Yankee Nuc1eu Power Corp. v. NItUrIl Resources Del'cme Council, Inc., 435 U.S. 519, 553-54
(1978)
cWma of 1iccming board error where cWnwtt'l own witncslCll cndoned the 1iccming baud findings;
AIAB-926. 31 NRC 15 (1990)
Virginia E1earic md Power Co. (North Anna Power Station, Unitl 1 md 2), AIAB-I46, 6 AEC 631, 633
(1m)
intcrprcution of "upect" IS used in lection 2.714; LBP-~ 31 NRC 89 (1990)
Virginia E1earic md Power Co. (North AnnI Power Station, Unill 1 md 2). AIAB-289, 2 NRC 395,
398 (1975)
burden on intervcnon where aood ClUie is net lbown for lito-filed cmtcntionr, LBP-CJG.l, 31 NRC
34 (1990)
Virginia Elec:trlc md Power Co. (North Anna Power Slition, Unitl 1 md 2). AIAB-522, 9 NRC 54, 57
(1979)
intcrprcution of "injwy in fact" from Jicaue IIDcndmmt; LBP-CJG.18, 31 NRC S66 (1990)
proximity to facility u buis for ltanding; LBP-CJG.3, 31 NRC 45 (1990)
Virginia Electric md Power Co. (North Anna Power Stltion, Unitl 1 md 2), AIAB-551, 9 NRC 704, 7CT1
(1979)
IICltUi nquircmcnt for Ippea1 board jurirdiction to entertain new issucs; AIAB-930, 31 NRC 346
(1990)
VuginiI E1earic IJId Power Co. (North Anna Power Station, Unita 1 IJId 2). AIAB-584, 11 NRC 451,
453 (1980)
rhowing nec:euuy for grant of IUIIIJIIU)' disporition; LBP-904, 31 NRC 67 (1990)
Virginia Petroleum Jobbc:n Au'n v. FederU Power Cornmiision, 259 F.2d 921, 92S (D.c. Cit. 1958)
criteria for Illy of immediIte effectiveness of orderr; LBP-90-8, 31 NRC 146 (1990)
four-Cactor IeIt Cor grant eX a ltay; AIAB-931, 31 NRC 360 (1990)
ltIndud Cor grant oC. ltay pmding appeal; CU-90-3, 31 NRC 257 (1990)
Virginia SlIIlIhine Alliance v. Hendrie; 477 F. SuI'!'. 68, 70 (DD.C. 1979)
lpcc:u1ation about accidcntl u i=penble injwy Cor purpore oC obtaining • ltay; CU-CJG.3, 31 NRC
259-60 (1990)
Wanh v. Seldin, 422 U.S. 490 (1975)
abowing nec:euuy to establish ltlllding to intervme in NRC proceeding; LBP-90-6, 31 NRC 89
(1990)
Wuhington Public Power Supply System (wppsS Nuclear Project No.2). DI).84-7, 19 NRC 899, 923
(1984)
ltIndud for initiation eX ahow-CiUle proceedings; DI).90-1, 31 NRC 331 (1990)
Wuhington Public Power Supply Syllcm (wppsS Nuclear Project No.3), AIAB-747, 18 NRC 1167,
1175-76 (1983)
uac of ahow-cauac proceedingl to address issuC8 that are the .ubjcct DC an ongnina proceeding;
LBP-90-S,31 NRC 81 (1990)
WC8tinghouae Electric Corp. (Eaporta to the Philippinca), CU-80-14, 11 NRC 631, 662 (1980)
burden on movant for a ltay; AIAB-928, 31 NRC 267 (1990)
WlICOIIIin Electric Power Co. (Point Beach Nuclear Plant, Unill 1 md 2), AIAB-739, 18 NRC 335, 338
n.4 (1983)
pmalty for Cailure to bric! c1aiml on appeal; AIAB-926, 31 NRC 9 (1990)
WlICOIIIin Public Service Corp. (Kewaunee Nuclear Power Plant), LBP-78-2A, 8 NRC 78, 83 (1978)
burden on intervention petitioner in absence oC lood cause Cor lite filing; LBP-90-5, 31 NRC 76
(1990)
Wonl Yang Sung v. McGrath, 339 U.s. 33, SO (1950)
formal bearinga mandated by due proceu conIidentions; AIAB-929, 31 NRC 291 0.14 (1990)
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Wran&1ez' LaboraIOliea, lBP-89-39, 30 NRC 746, 761 ILlS (1989)
cntilltmmt o( Iioontee to rec:ovc:r (ees under the Equal Justice (oc AU Act; ALAB-929, 31 NRC 'Z79
n.3 (1990)
Yakus y_ Uniled Slatea, 321 U.s_ 414, 442, 443 (1943)
heuina riahta on IIUI1IIIW)' .uspcmioa order; lBP-90-17, 31 NRC S43 (1990)
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1 c.F.R. 0.103(b)
applicability of Equal Ac:cea to 1111lice Act to fannal NRC proccedinp in absence of statutory
n:quin:ment far IUd! hearings; ALAB·929,31 NRC 289 (1990)
1 c.F.R. 3OS.8S-S
atdonc:nx:nt of \De cllCIllcment judgos; al-9().S, 31 NRC 340 (1990)
1 c.F.R. 31S
applicability of Equal Ac:cea to 1111lice Act to fannal NRC proccedinp in absence of statutory
requirement far IUd! hearings; ALAB-929, 31 NRC 288 (1990)
1 C.F.R. 31S.tm
applicability of Equal Access to 1ustice Act to fannal NRC proccedinp in absence of statutory
n:quin:ment far IUd! hearings; ALAB-929, 31 NRC 289 (1990)
10 c.P.R. 2.103, 2.104, 2.120S(1)
prior DOtice and hearing ftlqUircments on materials Iicauc amendments; LBP-9().18, 31 NRC 574 (1990)
10 c.F.R. 2.200-2.206
dTa:th-mea of smmnary lU8pelISion ardcr pending finding of legal IIlfficiency of the order, LBP-9().17,
31 NRC S43 n.6 (1990)
immediate etrec:tiw.nos. cI ahOW-cl\De order, LBP-9().17, 31 NRC 542 n.2 (1990)
legal auflic:iency of cfucctor'. decision to issue IIIIIImIl)' Jicense auspcnsion otder, LBP-90-17, 31 NRC
543 (1990)
10 c.F.R. 2.202
oppoIIIlIIity foc fannal hearina on materials licatSe lUSpCl'lSions; ALAB-929, 31 NRC 287 (1990)
10 c.F.R. 2.202(1))
clarity cI dinoctor'. ntionale foc IIIIIImIl)' IUspension ceder, LBP-90-17, 31 NRC S46 (1990)
hearina riahta m ahow-cauae orden; LBP-9().17, 31 NRC S44 n.l0 (1990)
10 C.F.R. 2.202(f)
cfucctor'. lUthorily to take IIlIMW)' administrative action; LBP-90-17, 31 NRC S44 (1990)
hearing rcquirernenta on merits of cfucctor'. IIIIIImIl)' _pension otder, LBP-90-17, 31 NRC 543 (1990)
10 c.F.R. 2.203
Cammiuion policy on .culc:nx:nt a&=menta; LBP-90-14, 31 NRC 459 (1990)
10 c.F.R. 2.206
forum foc addraaing concems about changes in technical specifications; LBP-90-1S, 31 NRC 504, S07
(1990)
forum foc litigatina concerm abrut priar deccmmissioning activitios; LBP-90-3, 31 NRC 48 (1990)
ndiOlctive effluent emissions from Big Rock Point Plant; 00-90-2, 31 NRC 462-81 (1990)
ftIqUCIl foc actim conc:cming anplO)"'C reprlsala far zeportina wety concerns; 00-90-1, 31 NRC 328
(1990)
atandard far initiation of .how-cauae proceedinp; 00-9().I, 31 NRC 331 (1990)
\De U a fthicle foc ftICOIIIidention; 00-90-2, 31 NRC 467 (1990)
uae cI ahOW-caUle proceeding. to address usuos that are the subject of an ongoing proccedina;
LBP-90-S, 31 NRC 80, 81 (1990)
violatim cI antilruat pnwisim cl1icense; 00-90-3, 31 NRC S9S (1990)
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10 c.P.R. 2.700
opporwnity for formal bearing on matezWa lit'alle lUSpCllSions; ALAB-929, 31 NRC 287 (1990)
10 c.F.R. 2.700. et aoq.
rmon:anall poceedina cldined u adWDUY adjudication; ALAB-929, 31 NRC 281 (1990)
10 c.P.R. 2.704(c)
~catim of.pedal UJUIalII in informal proceeding; LBP-9~3, 31 NRC 52 (1990)
10 c.F.R. 2.714
beating ri&hb m cpentingliccme amendments; LBP-9~15, 31 NRC 504 (1990)
inr.ereIt requinmen!l for inIavmIion in operating license amcndmc!t proceeding; LBP-90-6, 31 NRC SS
(1990)
ri&ht cL Jlate to participate in liccme amendment pro=a; LBP-~15, 31 NRC 503 0.1 (1990)
.!andina to interw:ne in operatingliccme amendment proceeding; LBP-90-15, 31 NRC 506 (1990)
10 c.P.R. 2.714(a)
.tandudI for rcopming • n:cord; CU-90-6, 31 NRC 486 (1990)
10 c.F.R. 2.714(aXI)
aclmialllrilily cL late-filed contentions hued on pteViou.ty unavailable data; LBP-90-6, 31 NRC 98, 100
(1990)
applicability of Ii_factor IeIt for late Illing. to informal proceeding.; LBP-90-3, 31 NRC 51 (1990)
applicability to motions to reopen; ALAB-930, 31 NRC 347 (1990)
COIIIIidc:ralien cL bypccbetieal cue. in determining whe!her aood cause exists for late intervattion;
LBP-9G-S, 31 NRC 77 (1990)
Ii_factor IeIt for late intem:mion; LBP-9~5, 31 NRC 76 (1990)
10 c.F.R. 2.714(aXl)(i)-(v)
applicabilily to motiCllll to reopen; LBP-90-12, 31 NRC 447 (1990)
reopaUng a rcconI, Jlandarda for: LBP-~I, 31 NRC 21, 34, 36 (1990)
10 c.P.R. 2.714(a)(2)
partiallaziry ~ of intervattien petitions; LBP-90-6, 31 NRC SS, S9 (1990)
10 c.F.R. 2.714(b)
af1idavill IJId 1JI&teria}1IIJlPOItin& motions to reopen; LBP-9~12, 31 NRC 444 (1990)
buiJ-wilh-.peciliciry ~ent for admission of contentions; LBP-9~6, 31 NRC 91 (1990)
10 c.P.R. 2.714(b)(2)
content cL c:onIaIIions; LBP-~16, 31 NRC 515 (1990)
timelin_ nqWremen!l for contenticna addtcrsing operating liccme ammdmcnt; LBP-90-1S, 31 NRC
504 u.S (1990)
10 c.F.R. 2.714(b)(2)Cd), (ill")
delinilim of faihue 10 dcmOllllrlte gm..me iuue of flct; LBP-9~16, 31 NRC 521 0.12, 523 0.15
(1990)
Iuppart rcquUed m c:onIaIIions to e.\ablisb genuine issue of flct; LBP-~16, 31 NRC 521 (1990)
10 c.P.R. 2.714(b)(2)Cw") ,
.bowing oCCCSIU)' to 'nile NEPA claims; LBP-9~16, 31 NRC 537 (1990)
Jlatcment of law or fact in contentions; LBP-90-15, 31 NRC 506 (1990)
10 C.F.R. 2.714(cI)
criteria for 'grant of intcnmtion; LBP-90-6, 31 NRC 88 (1990)
10 c.P.R. 2.714(c:)
buiJ for deciding c:attmlicna baed on purely legal isauc:r. LBP-~15, 31 NRC 506 (1990)
10 c.F.R. 2.715(c)
ri&ht cL Jlate to participate en license amendmen!l: LBP-~15, 31 NRC 502 0.1 (1990)
10 C.F.R. 2.718(h)
.uthority cL pn:aiding cilicera to bold lCUlanent ccnfCftllCCl; Cll-90-5, 31 NRC 340 (1990)
10 c.P.R. 2.7ta(i)
clilaetianuy inIcrIocurory rmew via cIirccted cc:rtilication; ALAB-933, 31 NRC 498 0.34 (1990)
llandud for clilaetionuy inIcrIocutory rmcw; ALAB-929, 31 NRC 278 n.2 (1990)

1-20

LEGAL CITATIONS INDEX
REGULATIONS

10 c.P.R. 2.718(m)
aulhority cI praidina cilicen to hold lCIIlement cmf'erenc:es; Cll-90-5, 31 NRC 340 (1990)
licensing board authority to consider whether an order ahould be effective elwing pendency oC a
hearing; AU.B-931, 31 NRC 362 11..37 (1990)
10 c.P.R. 2.73O(c)
oppormnity to respond to motiau Coc reconsideration; AUB-931, 31 NRC 369 n.56 (1990)
10 c.P.R. 2.730(f)
licensing board authority to refer rulings to the Commissim Coc review; AlAB-929, 31 NRC 278
(1990)
ltandud for licensing board refcm1 oC ruling foc intedocutory IppcIlate review; AUB-929, 31 NRC
278 (1990)
10 c.P.R. 2.732
burden cI prooC and burden oC going forwud in licensing proccedinal; AUB-926, 31 NRC 15 (1990)
10 c.P.R_ 2.734
effect oC "reuonable nexUl" lei! on motiau to reopen; AlAB-930, 31 NRC 34647, 348 (1990)
ltandud Cor grant cI reopening motim; AU.B-933, 31 NRC 495 (1990); LBP-90-1, 31 NRC 21, 36
(1990); LBP-90-12. 31 NRC 443, 44&47 (1990)
10 c.P.R_ 2.734(a)
..Cely significance: clc:terminatim in decision to admit late-filed cmtcntim; LBP-90-1, 31 NRC 26 (1990)
10 c.P.R. 2.734(a)(l)
cliscmim cI presiding officcr to admit ..Ccty-significant lato-filed cmtcntions; LBP-90-1, 31 NRC 26
n.2S (1990)
aoocl cause noquircntent Cor lato-filed cmtcntions applied to moUau to n:opcn; LBP-90-1, 31 NRC 34
(1990)
ltandud Cor grant cllate-filed motion to reopen; AUB-927, 31 NRC 139 (1990)
timeliness nquimnenta Coc motions to reopen; LBP-90-1, 31 NRC 21 (1990)
10 c.P.R_ 2.734(a)(3)
materially diffctCl\t result noquimnent for justifying motion to reopen; LBP-90-1, 31 NRC 33 (1990)
10 c.P.R_ 2.734(d)
ltanduds foc reopening a m:ml; CU-90-6, 31 NRC 486 (1990)
10 c.P.R. 2.743(i)
official notice oC ltate aneraency plmning documents; AUB-932. 31 NRC 413 (1990)
10 c.P.R_ 2.749
purpooc: or summary c!ispoaition; LBP-90-4, 31 NRC 66 (1990); LBP-90-6, 31 NRC 92 (1990)
replics to responses to summary disposition motiau; LBP-90-4, 31 NRC 63 n.3 (1990)
lummary dispositim cI oontcntions chaIlenaina chan... in tcdutica1 lpecifications; LBP-90-4, 31 NRC
56 (1990)
10 c.P.R. 2.749(a)
effect oC intcrvenOC'1 failure to controvert material Cacts; AlAB-932, 31 NRC 423 (1990)
10 c.P.R. 2.749(b)
.
affidavit lupport noquircd Cor summary disposition motions; LBP-90-4, 31 NRC 69 (1990)
competency oC intcrvenoc'. expert opposing summary disposition motion; LBP-90-4, 31 NRC 6S (1990)
competency oC 1ic:cruce expert IUpporting licensee'. summary disposition motim; LBP-90-4, 31 NRC 63
(1990)
.bowing necessary foc grant or summary disposition; LBP-90-4, 31 NRC (iT (1990)
10 c.P.R. 2.749(d)
burden m proponent or IUmmary disposition motim; LBP-90-4, 31 NRC 69 (1990)
10 c.P.R. 2.758
litigability cI challenges to Commission regulations; LBP-90-6, 31 NRC 1m, 104, 114 (1990)
litigability cI challenges to megratcd aurveiIlance plan melhodology; LBP-90-4, 31 NRC 71 (1990)
10 c.P.R. 2.759
appointment oC lCIIlemcnt judges; Cll-90-5, 31 NRC 340 (1990)
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10 c.F.R. 2.762(b)
dJ'cct

or pendency or one appeal on deadline foc filing brid. on anocher; ALAB-933, 31

NRC 497

n.31 (1990)
10 c.F.R. 2.762(d)(1)
recanf cilatiOl1l ~ to IUppcrt auemOl1l of erroc on appeal; ALAB-926, 31 NRC 9 (1990)
10 c.F.R. 2.764
Canmiuion review of fuII-power IicendnS; CU-90-3, 31 NRC 231 (1990)
criIeria for stay of immediate cffectivcnca of 0Idcrr, LBP-90-I, 31 NRC 146 (1990)
dJ'cct of Ccmmiaion immediate dJ'ectivcnca review on iaIxa ItilI in ~ lBP-90-12, 31 NRC

438 (1990)

immediate cffectivcn_ review cL full-power lli:eme aUlluxir.ation; ALAB-933, 31 NRC 494 n.6 (1990)
purpoce cL immediate dJ'ectivenca JeView; CU-90-3, 31 NRC 224 (1990)
10 c.F.R. 2.764(e)(3)(i) and (f)(2)(i)
Cornmiaion aU!hority to intervene and provide suidance in pending ~v. CU-90-3, 31 NRC 229
(1990)
10 c.F.R. 2.764(f)(2)(i)
COIIIex1 foc CommilSion c:auidention of licensing boud dc:cilion on ranandcd emergency planning
adequacy; CU-90-3, 31 NRC 234 1L17 (1990)
10 c.F.R. 2.764(s)
dJ'cct of Canmiuion obietVltion in c:onIe1t of immediate cfTectivcneu decision on lic:ensing board
finding cL CIftaB"'CY penonne1 adequacy; ALAB-932, 31 NRC 4f17 (1990)
idc:ntification or iawec to be addl'elled on temIft~ LBP-90-12, 31 NRC 438 n.34 (1990)
10 c.P.R. 2.772U>
referral cL ~ for hearing to lic:ensing board; lBP-90-7, 31 NRC 119 (1990)
10 c.F.R. 2.785(0)
delel'tion of aulborlty to appeal boarda to review rutin" referred by Iicenain& boardr, ALAB-929, 31
NRC m (1990)
10 c.F.R. 2.78S(b)(I)
delegation of aulborlty to appeal boarda to review rutinp referred by 1icenain& boardr, ALAB-929, 31
NRC 278 (1990)
.tandard for cliacretionuy interloc:ulOr)' review; ALAB-929, 31 NRC 278 n.2 (1990)
10 c.F.R. 2.785(d)
aulborlty cL appeal boards to c:ertiC)' questiona to !he Commiuim; CU-9()'2, 31 NRC 199 (1990)
10 c.P.R. 2.786(.)
.mpe cL Commiuion authority to inle.vcne and provide suidance in pending ~gs; CU-9()'3, 31
HRC 229 (1990)
10 c.F.R. 2.788
.pplicabilily to III)' cL cfTectivcnell cL iliff enforc:anent Older; ALAB-931, 31 NRC 362 n.37 (1990)
criIeria for .ta), of immedate cfTectivcnca of 0Idcrr, LBP-90-8, 31 NRC 146 (1990)
.tandard for gran! cL a .tay pending appeal; CU-90-3, 31 NRC 2S7 (1990)
10 c.F.R. 2.788(b)
page limit on III)' moUona; ALAB-928, 31 NRC 270 (1990)
10 c.F.R. 2.788(e)
app1ic:abilily of Illy mteria to enfon:emenl ~p; lBP-90-8, 31 NRC 146 (1990)
criIeria for determining motion for III)' pending appeal; ALAB-928, 31 NRC 267, 270 (1990)
criIeria for iaauance of • lilY; ALAB-931, 31 NRC 360 (1990); LBP-9().U, 31 NRC S7S (1990)
10 c.P.R. Put 2, Subput J
procedun:s foc IUbmiaion and c:auidention of rcquesII for fees; ALAB-929, 31 NRC 281 n.6 (1990)
10 c.P.R. 2.1000
applicabilily of Equal ACCf:4S to Justice AcI to license lUlpenlion proceedings; ALAB-929, 31 NRC 282
(1990)
10 c.F.R. 2.120S(c)(2)(i)
timelinca of intervention petition foc wonnal procccdinas; LBP-90-1B, 31 NRC S64 (1990)
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10 c.F.R. 2.1205(d)
nquClt for infonnal bearing by party other than Ipplicant; Cll-90-S, 31 NRC 340 (1990)
10 c.F.R. 2.1205(d)(3)
c:onIer4 m nqueat for hearing on mlteri.alJ license amendment; IBP-90-18, 31 NRC 567 (1990)
ipCCific:ily m ...... of concan ftIqUircd in nquClt for infonnal hearing; IBP-90-3, 31 NRC 46, 47, SO,
SI (1990)
10 c.F.R. 2.1205 (a)
Ipplkability or SO-mile ndius rule to decommissioning proceeding; IBP-90-3, 31 NRC 4S, 47 (1990)
boil for preaiding officer', lUling on nquClt for , bearing; IBP-90-3, 31 NRC 46 (1990)
IlaDdard for granl m informal hearing; Cll-90-S, 31 NRC 341 (1990)
'tanc!ina to inIerwne in informal proceedinp; IBP-90-18, 31 NRC S64 (1990)
10 c.F.R. 2.1205(k)
right to narrow or broaclcn ...... m concan in infonnal ~ IBP-90-3, 31 NRC SO (1990)
,bowing nec:eaury for niaing 1 new iaaue in an informal proceedins: IBP-90-3, 31 NRC SI (1990)
10 c.F.R. 2.1205(1)
IUthority mpn:aiding mficer to issue 1 illY; IBP-90-18, 31 NRC S7S (1990)
c:ba1lcnge to validity m; IBP-90-18, 31 NRC 512 (1990)
10 c.F.R. 2.1205Cn)
Ippeata m IUlinp at nqueata for informal hearinp; Cll-90-S, 31 NRC 341 (1990)
10 c.F.R. 2.1207
deaignation of preaiding officer in materi.alJ liceme amendment proceeding; IBP-90-18, 31 NRC 562
(1990)
10 c.P.R. 2.1209(.)
,uthority m presiding mficer to regulate the coone m 1 proceedins: IBP-90-18, 31 NRC S77 (1990)
10 c.P.R. 2.1209(e)
,uthority m pn:aiding mficera to hold IdIlcment eatfercncea; Cll-90-S, 31 NRC 339, 340 (1990)
10 c.P.R. 2.1209(1)
IUthority m pn:aiding mficera to hold IdIlcment eatfercncea; Cll-90-S, 31 NRC 340 (1990)
10 c.F.R. 2.1231
,vailability m bearing file prior to board questions; CU-90-S, 31 NRC 339 (1990)
c:onIer4I m hearing file; IBP-90-22, 31 NRC S93 (1990)
need for bearing nqueslor to 'pecify ...... of conc:ern prior to the filing m the hearing file in the
docket; UlP-90-3, 31 NRC 46 (1990)
10 c.F.R. 2.1231(b)
authority mpn:aiding mficer to apecify c:ontenlS of hearing file; UlP-90-22, 31 NRC S93 (1990)
compoaitiat of bearing file; UlP-90-3, 31 NRC 46 n.2 (1990)
10 c.P.R. 2.1231(d)
diacow:ry in informal proceedinp; CU-90-S, 31 NRC 339 (1990); IBP-90-18, 31 NRC S68 (1990)
10 c.P.R. 2.1233(1)
n:sponsea to board questiOl1l; Cll-90-S, 31 NRC 339 (1990)
wriuen preaentatiOl1l in informal proceedinp; UlP-90-18, 31 NRC S68 (1990)
10 c.P.R. 2.1233(.), (d)
IUthority m pn:aiding mficer to poae followup qucstimo; Cll-90-S, 31 NRC 339 (1990)
10 c.P.R. 2.1233(b) or (e)
aubmiJaion of board questiOl1l after partiea have filed wriuen preaentationr, Cll-90-S, 31 NRC 339
(1990)
10 c.F.R. 2.1233(e)
Idequacy m ndiation mcnitoring equipment for plutmium proc:eaaing and fuel fabrlcatiat plant;
UlP-90-1O, 31 NRC 302 (1990)
diamiaal of party for failun: to comply with apedficity requirements m; UlP-90-10, 31 NRC 316
(1990)
relevance of criteria for wrillal preacntations to motion to llrike; IBP-90-10, 31 NRC 294 (1990)
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10 c.F.R. 2.1233(d) IrId (e)
.authority cL preaidina aClicer to strike WllUppartcd evidence; IBP-90-10, 31 NRC 298, 299 (1990)
10 c.F.R. 2.1233(e)
apprcpria_ cL IDmIIlUY rd'crmccs to newspaper articles u cvidcntiary mpport in informal
proccecIinp; IBP-90-11, 31 NRC 323 (1990)
authority cL praidina aClicer to strike wrincn pmlcmatims; LBP-9(}'10, 31 NRC 294 (1990)
aubllanliation of mocims to strike; LBP-90-10, 31 NRC 306 11.24 (1990)
10 c.F.R. 2.1237(b)
burden cL proof to Ihow arounda for a atay; LBP-90-18, 31 NRC S7S (1990)
10 c.F.R. 2.1239
lWgabilliy cL atancluda IrId procedwa applied to delemline rdcuc cL lands for UIIJ'estrlcted \lie;
UlP-90-3, 31 NRC 49 (1990)
10 c.F.R. 2.1239(a)
cbaJlcnses to CommiAim JqIUIationr, LBP-90-18, 31 NRC S74 (1990)
10 c.F.R. 2.1239(b)
forum for dWlenges to Canmiaim JqIUIatiOlll; IBP-90-18, 31 NRC 514 (1990)
lWgability cL rqulaUlrY aundudr, LBP-90-3, 31 NRC 49 (1990)
10 c.F.R. 2.1241
appointmmt of IICI1lcment judger, Cll-90-S, 31 NRC 340 (1990)
authority cL praiding aClicer to bold IdIlcmcnt confcrcnccs; CU-90-S, 31 NRC 339 (1990)
cffca of approval of lculcmcnt agr=ncnt by pmliding officer, LBP-90-19, 31 NRC S80 (1990)
10 c.P.R. 2.12Sl(d)
mechanim1 for pmICIIIing uncontcatcd ..rety awes in informal procccdingr, Cll-90-S, 31 NRC 339 n.(1990)
10 c.P.R. 2.1263
authority cL praidina aClicer to alUC a atay; LBP-90-18, 31 NRC S7S (1990)
timing of atay motionr, LBP-90-18, 31 NRC ST1 (1990)
10 c.P.R. Put 2. Appendix A,
authority cL preaidina aClicer to bold IdIlcmcnt confcrcnccs; CU-90-5, 31 NRC 339 (1990)
10 c.P.R. 9.37-9.40
f_ for roIA zequeata; Cll-90-1, 31 NRC 134 (1990)
10 c.F.R. 9.40
waiver of f_ for roIA ftlCjUCllI; Cll-90-1, 31 NRC 134 (1990)
10 c.F.R. Put 20
applicability to additive cffCCII cL toxic and radioactive matcriala; UlP-90-11, 31 NRC 325 (1990)
population dr:naity conaidentiOlll in IWIcIuda for radiatim ~ LBP-90-11, 31 NRC 322, 324
(1990)
radiOictive _
treatment lyatcma at Big Roc:It Point Plant; DO-90-2, 31 NRC 464 (1990)
10 c.F.R. 2O.1(b)
applk:.ability to 1icaIIca for plutonium proc:euing and fuel fabrication plant; IBP-90-10, 31 NRC 297
11.12 (1990)
10 c.F.R. 2O.l(c)
dclinition cL AURA; ALAB-926, 31 NRC 1611.71 (1990)
10 c.P.R. 20.101, 20.102, 20.103, 20.104, 2O.1OS, 20.106
population dr:naity conaidentiOlll in atancluda for radiatim ~ LBP-90-11, 31 NRC 322 (1990)
10 c.F.R. Put 30'
Iqal aulliciency of di=!or'l decision to isaue IDmmUY Iicenae lUlpUlSion order; UlP-90-17, 31 NRC
S43 (1990)
performance of maintenlrlce WOlle til teletherapy equipment wiIbout NRC authorization; ALAB-929, 31
NRC 276 (1990)
ICXlpO cL dinoc:tor'. authority; IBP-90-17, 31 NRC 547 (1990)
10 c.F.R. 30.31-.35
application and licauing requiremcma for general byproduct lietruCl; ALAB-931, 31 NRC 36S (1990)

ned)
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10 C.F.R. 30.34
Commiaion aulhorlty to require supplemental wonnation from a licmscs and to incorporate it into the
license; LBP-9G-17, 31 NRC SSI n.32 (1990)
10 C.F.R_ 3034(b)
dispante dfccu of; ALAB-931, 31 NRC 367 (1990)
failure to diJcl<* corporate restructuring al violation of; ALAB-931, 31 NRC 3S9 (1990)
notice and c:onsc:nt requirc:mcnta for tnnsfer c4licmscr, LBP-90-7, 31 NRC 118, 121, 128 (1990);
LBP-90-8,31 NRC 14S-46 (1990)
pmccripIion against auignrnent or tnnsfer c4 licmsc; ALAB-931, 31 NRC 336 (1990)
10 C.F.R. 30.4(d)
definition c4 byproduct material; LBP-90-7, 31 NRC 122 (1990)
10 C.F.R. 30.4(q)
definition c4 n:semh and development !dative to possesaion c4 byproduct material; LBP-90-7, 31 NRC
123 (1990)
10 C.F.R. 30.61
Commiaion aulhorlty to aummarily auspend a license; LBP-90-17, 31 NRC SSS (1990)
10 C.F.R. 30.61(b), (c)
cireumstanccs appropriate for IIImmUY liCCIISC IUSpension; LBP-90-17, 31 NRC 547 (1990)
10 C.F.R_ 3S.26(b)
Conuniuion aulhorlty to require lupplemental wonnation from a licmscs and to incorporate it into the
license; LBP-9G-17, 31 NRC SSI n.32 (1990)
10 C.F.R. Put 40, Appendix A
litiglbility c4 intcrpreution and application of mill tailings regulations; ALAB-928, 31 NRC 270 (1990)
10 C.F.R. Put 40, Appendix A, Criterion 1
.
acceptability of site for disposal of mill tailings; LBP-90-9, 31 NRC ISS-S7, 184 (1990)
10 C.F.R_ Put 40, Appendix A, Criterion 6
design of permanent ltorIge cell for mill tailings; ALAB-928, 31 NRC 266 (1990)
design ltanclard for cover for disposal cell for mill tailing.; LBP-90-9, 31 NRC 192 (1990)
10 C.F.R. SO.7
allegations of employee reprisals at 'fIukey Point; DD-90-1, 31 NRC 329 (1990)
10 C.F.R. SO.7(a)(I)
protection of liCCIISCC employees participating as intervenors in licmsing proceedings; LBP-90-S, 31
NRC 77 n.6 (1990)
10 C.F.R. S033(d)(3)(ii)
contrnl of byproduct material licenses; ALAB-931, 31 NRC 367 (1990)
10 C.F.R. S034(b)
content of Final Safety Analysis Report; CU-90-2, 31 NRC 212 (1990)
responsibility for final finding regarding significant impact; LBP-90-6, 31 NRC 98 (1990)
10 C.F.R. S034(b)(2)(i), S034(b)(6)(i), (iv), (v), S034(bX8), (9), S034(c), S034(d), S0.36
content of technical specifications; LBP-90-1S, 31 NRC SOS, S06 (1990)
10 C.F.R. SO.46
exemption from emergency core cooling .ystem single-failure criteria requirements; DD-90-2, 31 NRC
472 (1990)
limitations m discharge of liquid effluents from a nuclear plant; DD-90-2, 31 NRC 469 (1990)
10 C.F.R. SO.47
classification of emergency planning standard. as aecond-tier, Cll-90-2, 31 NRC 203 (1990)
weight given to FEMA finding. m adequacy c4 emergency planning; Cll-90-3, 31 NRC 2A9 n.47
(1990)
10 C.F.R. SO.47(a)
adequacy of emergency planning for CYlcuatim c4 beach populations; Cll-90-2, 31 NRC 200 (1990)
10 C.F.R_ SO.47(aXl)
boanI error in failure to make reaaonable assurance finding under, ALAB-932, 31 NRC 42A (1990)
interpretation of Madequate Protective measurea"; Cll-90- 2, 31 NRC 206 (1990)
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mataillliy rI lac:lc of iJnp1cmcnlina dc:Wl In llale anergmcy plan to n:uonable UJUDftce finding;
CU-90-3, 31 NRC 247 (1990)
10 c.FJt 5O.47(a)(2)
boud autborlty to bold beuinp and make findings m adequacy of reIpOI1Ie pcnonne1 rmourc:cII prior
to fEMA finding; ALAB-932, 31 NRC 388, 389 (1990)
diacrepDcy bctwecn aneraency plan approYCCl by boaro. and that approved by FEMA; UJP-90-12, 31
NRC 443 (1990)
n:uonable UlUDllce at.andanI for determinina adequacy of aneqency panning; ClJ-90-2, 31 NRC 214
(1990)
10 c.FJt 5O.47(b)
buis for judaina adequacy rI aneqency planning; CU-9().2, 31 NRC 213, 217 (1990)
relevance of nmanded aneraency planning iuucs to licataing proc:eeding: ClJ-90-3, 31 NRC 231
(1990)
10 c.FJt 5O.47(b)(1)
aneraency Japcatae pcnamd adequacy for Seabrook; ALAB-932, 31 NRC 380 (1990)
lew:n of apcmcnt, need for; ClJ-90-3, 31 NRC 232 (1990)
ahowing of availability rI cmcq...cy raponae pcnarmel; ALAB-932, 31 NRC 384 n.36 (1990)
10 c.FJt 5OA7(b)(3)
lew:n of apcmcnt, need for; ClJ-90-3, 31 NRC 232 (1990)
10 c.FJt 5O.47(b)(S)
lew:n of ap:anent wiIh local. nclio IlatiOlll for public notification during nclio1ogica1 cmcq...ciea,
need for; UJP-90-1, 31 NRC 20, 24 (1990)
10 c.FJt 5O.47(b)(1)
fac:ilitiea and equipment required to I1IppOIt aneraency n:apmae: ClJ-90-3, 31 NRC 253 (1990)
idc:dificatim of apeci.al-necm population for evacuation plannins: ClJ-90-3, 31 NRC 235 (1990)
10 c.FJt 5O.47(b)(10)
evacuation time cztimatcI for advanced lit" aupport patientr, ClJ-90-3, 31 NRC 240, 2SO (1990)
fac:ilitiea and equipment required to I1IppOIt aneraency _paue; ClJ-90-3, 31 NRC 253 (1990)
need to iDcIudc oheltering .. prcltlCIive action in anergmcy pw.; ClJ-90-3, 31 NRC 244 (1990)
nqaiIanmt to devdopncnt proIedive action JUidc1inc:s; ALAB-932, 31 NRC 4aI (1990)
10 c.FJt 5O.47(bXI2)
chaDenge to applicants' unnganenta for medical aerviceII for contaminated injumd Indiviclualr,
ALAB-932, 31 NRC 420 (1990)
10 c.FJt 5O.47(c)
c:mIeI1 for Commiuim c:msideration of liccnIing baud decision OIl remanded anergmcy planning
adequacy; ClJ-90-3, 31 NRC 234 11..17 (1990)
10 c.FJt 5O.47(cXl)
cffcoct of ~ baud remand OIl lic:cnse issuance; ClJ-90-3, 31 NRC 228 (1990)
cffcoct of remand on full-power authorization; ALAB-932, 31 NRC 419 (1990)
inlcrprdation of aectim 5O.47(b)(12) requimnenu: AU.B-932, 31 NRC 421 n.2A9 (1990)
10 c.FJt 5O.47(cXl)(,wl
appIiabilily of ~ cfforta p-esumption to teacher behavior during anerac:ncicl; AU.B-932, 31
NRC 404 11..145 (1990)
10 c.FJt 5OA7(cXl)('ilil(B)
beat-df_ ..amption applied to llale participation in cmcqcncy response when: llale bu not
paticlpmd in aneraency plannins; UJP-90-1, 31 NRC 30 (1990)
10 c.FJt SOAI
~ af aimina1l111cti00l1llldc:r. ClJ-90-2, 31 NRC 208 (1990)
10 c.FJt 5OA9
enlaation af ~~ plam lite from initial opcntion: UJP-~ 31 NRC 106 (1990)
10 c.FJt 50.51
~ for cuending an opcnting1icense; UJP-90-6, 31 NRC 93 (1990)
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10 c.P.R. S05Sa
litipbi1ity ci canc:eml dealing with applicability ci zegulationr, LBP·~ 31 NRC 103 (1990)
pc:riocIa ci operation ~ period of operating 1k:cmc u mljor fcdcn1 aC1iona; LBP·90-6, 31 NRC 9S
(1990)
10 c.P.R. S05SI(cX4)
c:onf'ClI'Il1II1c:e wiIb codes c:stIblilhcd after pint constnlction; LBP·9~ 31 NRC 104 (1990)
10 c.P.R. S05SO(&)(4)
ItIndud for 1UrWillanc:e of larety nlVl2; LBP·90-16, 31 NRC 534 (1990)
10 c.P.R. S057(d)(I)-(9)
aulhori1y to Iuue tempomy operating licauc:s; LBP·9~, 31 NRC 9S 0.11 (1990)
10 c.P.R. S051(b)(6)
litipbi1ity ci cha11cnga to no ligniJiClDl bazuds consideration dclemlinltion; LBp·90-6, 31 NRC 90
(1990)
10 c.P.R. SO.6O(1)
mlterlo1l noquirc:menu for preuurc cantainmCllt bounduy; LBP·9().4, 31 NRC 60 (1990)
10 c.P.R. SO.61
lcope ci litigable Iauca in 1ic:ense amendment proc:ccding; LBP·9().4, 31 NRC 70 (1990)
10 c.P.R. SO.62
independent. auxi1iuy fecdWllter aystcm noquirc:mCllt for pressurized wlter rc:sctorr, LBP·90-16, 31 NRC
S2S 0.22 (1990)
10 c.P.R. SO.63
demonstration ci acceptobility ci altcmllive AC power aourcc:s; LBP·9()'16, 31 NRC S23 o.1S (1990)
10 c.P.R. SO.63(cX4)
desclline for compUonc:e wiIb noquirc:mCllt for alternltive Ie powa- aourcc:s; LBP·9().16, 31 NRC S23
n.1S (1990)
10 c.P.R. SO.72
reaumpdon of operation following bot ahutdown; LBP·9()'16, 31 NRC SlS (1990)
10 c.P.R. SO.73
plont ahutdowna zelatcd to zeactor cootlnt 1)'IIan pzeasure; LBP·90-16, 31 NRC S26 (1990)
10 c.P.R. SO.IO(I)
clispuate c:ffectl of; ALAB·931. 31 NRC 367 (1990)
10 c.P.R. SO.9O
applicobi1ity to request to ftCIpture period of constnlctiClt by \lie ci an operating license amc:ndmcnt;
LBP·90-6, 31 NRC 94 (1990)
10 c.P.R. SO.91(IX4)
no aignifiClDl bazuds dclemlinltion for atcnsiClt ci prcssurc:At:mpctwe 1imita; LBP·9().4, 31 NRC 56
(1990)
10 c.P.R. SO.91(b)(3)
right ci stlte to puticipote CIt 1ic:ense ammdmcn!s; Il3P·90-1S. 31 NRC SOl n.l (1990)
10 c.F.R. SO.92
no aignificant hazards consideration foc mlterlo1llicaue amendmenu; LBP·9()'11. 31 NRC S72 (1990)
ItIndud for cIc:tcrmining license amendment rcquc:stl; Il3p.90-6, 31 NRC 103 (1990)
10 c.P.R. SO.92(c)
ligniJiClDl hazards consideratiml in 1ic:ense amendment; LB P·9().1 S, 31 NRC S03 (1990)
10 c.P.R. Put SO, Appmc!ix I
nclioactive wute treatment 1)'IIanI at Big RocIt Point Pllnt; DI).9()'2, 31 NRC 464 (1990)
10 c.P.R. Put SO, Appmc!ix K, ,LDJ
aemption from emergency c:ore cooling Iystem linglo-foilurc criteria noquirc:menu; DI).9().2, 31 NRC
472 (1990)
10 c.P.R. Put SO, Appmc!ix A. GDC 31
atcnsiClt ci ~ture limita; LBP·90.4, 31 NRC 56, 60 (1990)
10 c.P.R. Put SO, AppCllc!ix B
.pplicobility to for plutonimn processing and fuel f.Mcation plant; LBp·9().10, 31 NRC 296-97 (1990)
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10 c.F.R. Part SO, Appaldix E, IV
eYaQl&tion time atimlle~; ALAB·932, 31 NRC 408 (1990)
eYaQl&tion time atimllea for advanced life IIIppOlt patienta; CU·90-3, 31 NRC 240 (1990)
lCIpOIIIibility for eYaaution time eatimlle prq>antion; ALAB·932. 31 NRC 419 (1990)
10 c.F.R. Part SO, Appaldix Eo IVD
letters of agteement wiIh local ndio IlatiOllJ for public notification during ndiologica1 anc:rgenciea,
Dead fer, LBP·90-1, 31 NRC 20, 24 (1990)
10 c.F.R. Part SO, Appaldix Eo IVD.3
intapreIation of IS-minute cmeraency notification requirement; LBP·90-1, 31 NRC 31 (1990)
.bowing of amiability cI anc:rgency reaponJe penonnd; ALAB·932. 31 NRC 384 D.36 (1990)
10 c.F.R. Part SO, Appaldix 0
.c:rvice period for fracture touglutea. valuer, LBP·90-4, 31 NRC 60 (1990)
10 c.F.R. Part SO, Appaldix H
conduct and adequacy cI integnted IUtVci11ance program; LBP·9().4, 31 NRC 66 (1990)
10 c.F.R. Part SO, Appaldix II, D.C
litigability cI c::hallengea to NRC-approved Integnted Sum:il1ance Program; LBP-90-4, 31 NRC 57
(1990)
uae cI inadiated I.eIt materlals from one \eat reactor to Pftdict fftctun: toughnea of materlals in
anochcr reactor, LBp·90-4, 31 NRC 61 (1990)
10 C.F.R. Part SO, Appaldix II, D.C.I
.imilarity of design and cpenting features of reaClan in integrated aurveiIlance plan; LBP·9().4, 31
NRC 70 (1990)
10 C.F.R. Part SO, Appaldix II, D.c.3
contingency lIlqUircment for uae of integnted IWVCiIlmce program; LBP·90-4, 31 NRC 61 (1990)
10 c.F.R. 51.14(a)
catqorica1 C1cluaiOl1l !rem ElS requircmenta; LBP·90-16, 31 NRC 537 n.31 (1990)
lCIpOIIIibi1ity for dclcrmining Dead foc ElS on propoaod action; IBP·90-16, 31 NRC 537 (1990)
10 C.F.R. 51.20
categorization cI actions by type cI environmental review required; LBP·90-6, 31 NRC 97 (1990)
ElS lIlqUircmenta foc pIanU liccnaed prioc to efTcctivmea of NEPA; DD-90-2, 31 NRC 467 (1990)
ElS lIlqUircmenta foc prapoaed actions; IBP·90-16, 31 NRC 537 (1990)
ElS lIlqUircmenta foc tedmical opcciIication amcndmcntr, IBP·90-16, 31 NRC 536 (1990)
10 c.F.R. 51.2O(a)(7)
ElS 1IlqUircmc:nta foc materlals license renewal; LBP·9Q..I0, 31 NRC 298 (1990)
10 c.F.R. 51.2O(b)
cnvironmentaI. review requircmc:nta foc constrUction period recaptwe amendment; IBP·90-6, 31 NRC 97
(1990)
.
typal of actions nquiring prq>antion cI an environmental impact llatcment; LBP·90-6, 31 NRC 96
(1990)
10 c.F.R. 51.21
categorization cI actions by type cI c:nvironmental review required; LBP·90-6, 31 NRC 97 (1990)
lCIpOIIIibi1ity for dclcrmining Dead foc ElS on propoaod action; IBP·90-16, 31 NRC 537 (1990)
typal of actions nquiring and cnvironrnent.al assessment; IBp.9().6, 31 NRC 96 (1990)
10 c.F.R. 51.22
categorization cI actions by type cI environmental review required; LBP·90-6, 31 NRC 97 (1990)
10 C.F.R. 51.22(b)
lCIpOIIIibi1ity for dclcrmining Dead foc ElS on propoaod action; LBP·90-16, 31 NRC 537 (1990)
10 C.F.R. 51.22{c)
types of actions nquiring and cnvironrnent.al aueument; IBp·9().6, 31 NRC 96 (1990)
10 c.F.R. 51.22{c)(9)
ElS lIlqUircmenta foc chmges in inspection or aum:il1ance requircmentr, LBp·90-16, 31 NRC 537 \1.33
(1990)
lCIpOIIIibi1ity for dclcrmining Dead foc ElS on propoaod action; IBP·90-16, 31 NRC 537 (1990)
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10 c.F.R. 51.22(cXIO)
inlapn:tation of major fedent action; IBP·9().16, 31 NRC 537 n.33 (1990)
RapOIIIibility fM detcrminin& need for EIS on pnlpOMOCI action; IBP·9().I6, 31 NRC 537 (1990)
10 c.F.R. 51.22(cXI4)(v)
EIS and mvironmmtal UlCaIIlmt ftIIIdn:mmta for matt:rlala Iicauc amcnc!mmt; LBP·9().18, 31 NRC
569 (1990)
10 c.F.R. 51.31
RapOIIIibility fM cIetcrminin& need for atVironmmtal impact ltatc:mmt; IBP·9O-6, 31 NRC 97 (1990)
10 c.F.R. 51.32
no lianificant impact findin& for matt:rlala Iicauc Jalewal; IBP..9().lo, 31 NRC 298 (1990)
10 c.F.R. 51.45
mvirorunenta1 analyses tequirccI for exlmsion of opentin& lica!se 10 =aptlft COIlIInJctiOll paiocI;
IBP-9().6, 31 NRC 94 (1990)
mvirorunenta1 IeView requiranmta for COIIItrUction period rec:IpIWe ammdment; IBP-90-6, 31 NRC 97
(1990)
10 c.F.R. 5152
lilipbility of dWlcn&ea 10 Commiaion reautaliona; IBP-9().6, 31 NRC 103 (1990)
10 c.F.R. 5152, Table S-4
applicability 10 mvirorunenta1 impacta of IranIpOrtItion of wute; IBP..9().3, 31 NRC 49 (1990)
10 CP.R. 5153
mvirorunenta1 IeView ftIIIdn:mmta for c:onotructiOll period rec:IpIWe ammdment; IBP·9().6, 31 NRC 97
(1990)
10 CP.R. 5153(a)
i.uuea proIaibecl in opentin& Iicauc pmc:eedinV, IBP·9O-6, 31 NRC 95 (1990)
1itlpbilil)' of apmt fuel ahipmmra in opc:ratin& Iicauc amcnc!mmt ~ 10 rec:IpIWe COIIItrUction
paiocI; IBP·9O-6, 31 NRC 95 (1990)
10 c.F.R. 51.95(a)
ialUea proIcn"bed in opentin& liccnae pnxeedin&r, IBP·9~ 31 NRC 95 (1990)
10 c.F.R. 51.102(c)
docummta farmin& complc:lc cnvironmmtal m:ord of dcc:ilion; AUJl..926, 31 NRC 17 n.78 (1990)
10 CP.R. 51.106(c)
ialUCS' proIaibed in opc:ratin& Iicauc pnxeedin&r, IBP·9O-6, 31 NRC 95 (1990)
10 CP.R. 61.102
applicabilily 10 matt:rlala lica!se Jalewal fM plutmium proc:euin& and fuel fabrication plant; IBP·90-10,
31 NRC 299 (1990)
10 c.F.R. Part 61
lic:enIin& of low·level ndioactive Wille Iilea; DD-90-2, 31 NRC 478 (1990)
10 c.F.R. Part 61
pcrl'ormance at low·level ndioactive wille liter, DD-9().2, 31 NRC 477 (1990)
10 CP.R. 7O.4(r)
qualily umrance noquiremmta fM plulOnium proc:eaain& and fuel fabrication plant; IBP·90-10, 31 NRC
296 (1990)
10 CP.R. 7O.22(aX2). (4)
cont.ent of application for 1iceme for plutonium proc:eain& and fuel fabrication plant; IBP·9().10, 31
NRC 30S n.21 (1990)
10 c.F.R. 7O.22(aX2). (6). (7). and (8) .
earthquab and bnIIhfue conaiderationa in quality UIIIftIICO prcsram for plutonium proc:eain& and fuel
fabrication plant; IBP·9().10,' 31 NRC 303 (1990)
10 c.F.R. 7O.22(f)
applicability of quality UI1.1I"IIICO criteria 10 fM plutmium procealin& and fuel fabrication plant;
IBP..9().IO, 31 NRC '196-97 (1990)
earthquab and bnIIhfue considcntiona in quality usunnce prcsram for plutonium proceasin& and fuel
fabrication plant; IBP·9().10, 31 NRC 304 (1990)
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10 c.F.R. 7O.22(i)(3Xxiii)
applicability 10 eumul.ative effecta from radioactive and chemical IUbotancel from plutmium processing
and fuel fabrication plant; LBP-9G-I0. 31 NRC 301 (1990)
10 c.F.R. 70.22(t)
applicability 10 1ic:aueeI fae plutmium proceoaing and fuel fabrication plant; LBP-9G-I0. 31 NRC '197
11-12 (1990)
10 CP.R. 7O.23(aX3)
adequacy cL radiation monitorina equipment for plutmium procc8sing and fuel fabrlcatim plant;
LBP-90-10. 31 NRC 302 (1990)
10 c.F.R. 7O.23(aX3)' (4)
CUlhqulkc and InushIirc considcratiau in qullity uaurancc program fae plutmium proceoaing and fuel
fabrlcation plant; LBP-9G-I0. 31 NRC 303 (1990)
10 CP.R. 7O.31(d)
applicability 10 licemea rae plutmium proceoaing and fuel rabrication plant; LBP-9G-I0. 31 NRC 297
n_12 (1990)
1cg1lity cL materia1a 1iccnsc amendment; LBP-90-18. 31 NRC 570 (1990)
10 c.F.R. 70.51
applicability 10 1ic:aueeI fae plutmium proceoaing and fuel fabrication plant; LBP-9G-I0. 31 NRC 297
11.12 (1990)
10 CP.R_ 70.57
mated ... c:ontrol and accounting requin:mcn!I for plutmium proccuing and fuel fabrication plant;
LBP-90-IO, 31 NRC '197 (1990)
10 c.F.R. 70.58
applicability 10 licensees fae plutonium proceoaing and fuel fabrication plant; LBP-9G-I0. 31 NRC 297
11.12 (1990)
10 c.F.R. 70.59
reporting requin:mcn!I for cfftucnt telcascs frun plutmium procc8sing and fuel rabricatim plant;
LBP-90-10. 31 NRC '197 (1990)
10 c.F.R. 73.23(aX2)-(4)
applicability 10 liccnlCCll rae plutmium proceoaing and fuel rabrication plant; LBP-9G-I0. 31 NRC 297
11.12 (1990)
10 CP.R. 73.57
applicability 10 1ic:aueeI fae plutmium proceoaing and fuel fabrication plant; LBP-9G-I0. 31 NRC 297
n.12 (1990)
10 c.F.R. 100.11
diJtinction bctwccn CIllC!]lcncy planning regulations and siting and cnginee:ing design zcquin:mcnts;
CU-9G-3. 31 NRC 208 (1990)
40 c.F.R. Part 61
applicability 10 materials Iicensc renewal for plutonium processing and fuel fabrlcatim plant; LBP-90-10.
31 NRC 299 (1990)
40 c.F.R. Part 61. Subpart T
applicability 10 thorium mill tailings; LBP-9G-9. 31 NRC 192 (1990)
40 CP.R_ Part 190
applicability 10 materials Iicensc renewal for plutmium processing and fuel fabricatim plant; LBP-90-10.
31 NRC 299 (1990)
40 c.F.R. 190.10
applicability 10 materials license renewal for plutmium processing and fuel rabricatim plant; LBP-90-10.
31 NRC 299 (1990)
40 c.F.R. 19232(b)(1). 19241 (1989)
design ItIftclud ror cover ror cIisposa1 cell rae mill UiIings; LBP-90-9. 31 NRC 192 (1990)
40 CP.R_ Part 1504
applicability 10 NRC te1ative 10 interagency disputes; LBP-9G-9. 31 NRC 153 (1990)
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Administrative Procedwe Act, S U.S.C. S04(b)(2)
,tatutory rcquimnents fer at-lhe-rccord hearings; AUJI-929, 31 NRC 280 n.4 (1990)
Administrative Procedwe Act, S U.S.C. SS4{a)
,tatutory rcquimnents fer at-the-rccord hearings; AUJI·929, 31 NRC 280, 282 (1990)
Administrative Procedwe Act, 9(b), S U.S.c. SS8(c)
adequacy of infonnation available to director and mlsonableness of decision based on Ihat infontUltion;
LBP-90-17, 31 NRC SSS (1990)
applicability to license revocationa; AUJI-929, 31 NRC 28S·86, 288 (1990)
circ:umstanccs approprlalc for swnm,ry license suspcnsim; LBP·90-17, 31 NRC SSS n52 (1990)
director', aulharity to take aummary administrative action; LBP-90-17, 31 NRC S44 (1990)
Atomic Fnc:rzy Act, 42 U.s.C. 2014(e)(2) (1982)
clusiJicatim of Iharium mill tailing. a. byproduct material; LBP-90-9, 31 NRC 152 (1990)
Atomic Fnc:rzy Act, 51, 42 U.S.C. 2077(c)(2)
legality of materials license amendment; LBP-90-18, 31 NRC S70 (1990)
Atomic Fnc:rzy Act, 81
legal basis for direc1er', swnmuy suspensim ord~ LBP-90-17, 31 NRC S46 (1990)
proscriptim against assignment or transfer of byproduct material Iicenscs; AUJI-931, 31 NRC 363
(1990)
Atomic Fnc:rzy Act, 84(a), 42 U.S.c. 2114
c:oct·benelit balancing for management of Iharium mill tailings; LBP-90-9, 31 NRC IS8 (1990)
Atomic Fnc:rzy Act, 84(a)(I), 42 U.s.c. 2114(a)(1)
c:oct-benclit balancing for management of Iharium mill tailings; LBP-90-9, 31 NRC IS8, 163 (1990)
Atomic Fnc:rzy Act, 104, 42 U.S.c. 2234
NRC jurisdictim over parties and alienability of Iicenscs; LBP-90-7, 31 NRC 126 (1990)
Atomic Fnc:rzy Act, 161(b), (c), (0)
legal basis for direc1or', swnmuy suspensioo crd~ LBP-90-17, 31 NRC S46 (1990)
Atomic Fnc:rzy Act, 161(b). (i)
interpretation of lint-tier prolcctim standards for emergency planning; CU-90-2, 31 NRC 202-03 (1990)
Atomic Fnc:rzy Act, 161(b), (i), and (0)
classiJicatim of emergency planning standudJ u lCCOIId-ti~ CU-90-2, 31 NRC 203-OS, 208 (1990)
Atomic Fnc:rzy Act, 181, 42 U.S.c. 2231
applicability of Administrative Procedwe Act provisiOlll to materials license auspenaiOlll; AUJI-929, 31
NRC 28S, 288 (1990)
director', aulharity to take aummary administrative action; LBP-90-17, 31 NRC S44 (1990)
Atomic Fnc:rzy Act, 182
emergency planning requirements u adoqualc prolcction standards; AUJI-932, 31 NRC 380, 420 (1990)
legal basis for direc1er', swnmuy suspensim crd~ LBP-90-17, 31 NRC S46 (1990)
Atomic Fnc:rzy Act, 182(a), 42 U.S.C. 2232
Commiuion aulhority to require supplemental information from • licenses and to incorporalc it into Ihc
liccnac; LBP-90-17, 31 NRC SSI n.32 (1990)
interpretation of fint-tier prolcctim standards for emergency planning; CU·90-2, 31 NRC 202 (1990)
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responsibilities cL licensee foe plUI.oIIium processing and fuel fabrication plant; lBP·9G-IO, 31 NRC 'l97

11.12 (1990)
Atomic EnCIIY Act, 183, 42 U.S.CO 2233
proccripIion apjnat usignmcnt or tnnIfer cL license; AlAB·931, 31 NRC 356 (1990); lBP·9G-7, 31

NRC 121 (1990)
Atomic EnCIIY Act, 183c, 42 U.S.CO 2233(c)
faihm: 10 diJcIoco corporate Jatrucmrina u violation of; AL\B-931, 31 NRC 3S9, 368 (1990)
Atomic EnCIIY Act, 114,42 U.S.CO 2234
faihm: 10 diJcIoco corporate Jatrucmrina u violation of; AL\B-931, 31 NRC 3S9, 362, 364, 370

(1990)
nelia: and c:msaJl rcquimnmIs for tnnIfer cL licenses; lBP·9G-7, 31 NRC 118, 120, 128 (1990);
lBP·9G-8, 31 NRC 14S-46 (1990)
Atomic EnCIIY Act, 186
adequacy cL infonnation available 10 cIircctor and reucnablcnea of decision hued on that information;
lBP·9G-17, 31 NRC SSS (1990)
applicability of Administrative Proc:edun: Ad. proviaiona 10 license revocationa: AlAB-929, 31 NRC 28S
(1990)
Cmuniaion authority 10 lIIJ11l1lUily IUIpend a 1icaue; lBP·9G-17, 31 NRC SSS n.S2 (1990)
legal buis for director', aummuy auspcnaim order, lBP·9G-17, 31 NRC S46 (1990)
Atomic EnCIIY Act, 186(b)
ciJammancea appropriate for aummary license mspenaim: lBP-9G-17, 31 NRC 555 n.S2 (1990)
need for fannal bearing on materiala license auapc:nsion; AL\B-929, 31 NRC 287 (1990)
Atomic EnCIIY Act, 189(b), 42 U.S.CO 2239(a)(I)
bearing righta m mataiala Iicenac amcndmcntr, lBP·9G-18, 31 NRC 570-71 (1990)
Atomic EnCIIY Act, 189a, 42 U.S.CO 2239(a)
c:oncepU cL llancling applied 10 NRC proceeding; lBP·9O-6, 31 NRC 89 (1990)
bearing righta m mataiala license amcndmcntr, lBP·9G-18, 31 NRC 570 (1990)
bearing righta m operating license amcndmcntr, lBP·9G-15, 31 NRC 5~ (1990)
intc:rat nquiranCIIII for 1ntcm:mi0ll in operating Iiccmc amcndmcm proceeding; lBP·9G-6, 31 NRC 88
(1990)
IitigabiIity cL dtaDcngea 10 no 'igni!icant hazanIa consideration determination; lBP·9G-6, 31 NRC 90
(1990)
Atomic EnCIIY Act, 1891(1), 42 U.S.CO 2239(a)(I)
determination of whether an on-the-n:ccrd bearing is nquirecI; AlAB·929, 31 NRC 282·85 (1990)
need for formal bearing on materiala Iicenac auapc:nsion; AL\B-929, 31 NRC 283 n.8 (1990)
Atomic EnCIIY Act, 191
perioda cL epc::ntion beyond period of operating license u major federal actiona: lBP·90-6, 31 NRC 95
(1990)
Clean Air Act, 309, 42 U.S.CO 7(1)9
juriaclir:tim over ~ dispoaal ce11; lBP·9G-9, 31 NRC 153 n.9 (1990)
Communicaticna Ad. cL 1934, 310(d), 47 U.S.CO 310(d)
tnnIfer cL 1icensea wilhrut agency appmw1; AlAB·931, 31 NRC 364 (1990)
Energy and Wala" Dcvelopnent Appropriaticna Act, Pub. L No. 100-371, 502, 102 Stat. 857 (1988)
reatrictiona on award of attomeys' fees; AlAB·929, 31 NRC 277 (1990)
Energy Rcoqmizatim Act, 210
forum for canplainla fiom licensee employees; lBP·9G-16, 31 NRC 513 n.4 (1990)
~ cL employee protectim provisiat: lBP·9G-5, 31 NRC 77·78 (1990)
reatrictive language in IICttlcmmt agn:ement; ClJ·9G-l, 31 NRC 133 (1990)
Jetaliation apjnat empl.".a for reporting a.rely CQlcemr, DD-9G-l, 31 NRC 3'l9 (1990)
Equal Acceaa 10 1ustice Act, 5 U.S.CO 504
cntiIlemenl cL licensee in enf"=nent actim 10 attomcys' feca: AlAB·929, 31 NRC 277 (1990)
Equal Acceaa 10 1ustice Act, 5 u.s.Co 504(a)(I), (b)(I)(C)
definition cL "advenary adjudicatim": AlAB-9'l9, 31 NRC 279 (1990)
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Nalional Environmental Policy At!, 42 U.S.C. 4321
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Nalional Environmental Policy At!, 4332(C)
EIS ftJCjUiftmenll for materW. lic:aue ratewal; LBP-9G-10, 31 NRC 298 (1990)
Nalional Environmental Policy At!, 100000(C), 42 U.S.c. 4332(2XC)
COIIIidcration of altc:malivca 10 COI1ItnIction period recapture amcndmatt; LBP-90-6, 31 NRC 99 (1990)
Nalional Environmental Policy At!, 102(2)(E), 42 U.S.c. 4332(2)(E)
atandud for COIIIideralion of allemalivca 10 propOIed Iiccmina aclion; LBP-90-6, 31 NRC 99 (1990)
NRC Aulhorization At!, Pub. 1.. No. 97415, 20, 96 Stat. '1[)(j/, 2079 (1983)
coat-bcne6t batancina for manaaanent of thorium mill tailings; LBP-90-9, 31 NRC IS8 (1990)
Pub. 1.. No. 404, ch. 324, 9(b), 60 Stat. 237, 242 (1946)
ncrxI for formal hearina on materW. lic:aue lUSpCllSion; ALAB-929, 31 NRC 286 (1990)
Pub. L No. 96411, 203(c), 94 Stat. 2325 (1980)
.warda In .dmlniltnlive .ctionr, ALAB-929. 31. NRC 280 (1990)
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detemliftation or invdwment d puent corporation in IUbsidiuy 10 cldermine liability Cor
dCCOllmlination; ALAB-931, 31 NRC 368 n.S4 (1990)
DaviI, Adminiatntive lAw 17.08
cin:umltancea appropriate Cor lUDlmuy licenae suspensim; IBP·9().17, 31 NRC S44 (1990)
2 K. Davis, Administrative Law T_tiae 112:10, at 450 (2d ed. 1979)
applicability oC APA lec:tim SS8(c) to liceuse revocations; ALAB-929, 31 NRC 287 (1990)
Feden1 Rule of Civil Procedure S6
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12 w. Flddtc:r, Cyclopedia of the Law d Private Corpantiona 15463, at 310 (rev. 1985)
InnIfer d IIwea of Itod: u tronaf'er of eotpcnte UIeIs; ALAB-931, 31 NRC 363 (1990)
JLR. Rep. No. 120, 99Ih Cong~ lat Seu~ pt. I, at 4, reprinted in 1985 U.S. Code Cmg. &: Ad. Newa
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purpose d Equal Accesl 10 1ustice Act; ALAB-929, 31 NRC 280 (1990)
JLR. Rep. No. 884, 971h Cong~ 2d Sell. 471 (1982)
coat-benefit balancing for management of Ihorium mill tailings; IBP-9().9, 31 NRC 161, 163 (1990)
JLR. Rep. No. 884, 971h Cong~ 2d SeaL 47, reprinted in 1982 U.S. Code Coos. &: Ad Newa 3600,
3617
coat-benefit balancing for management of Ihorium mill tailings; IBP-9().9, 31 NRC IS8 n.t9, 163 njO
(1990)
JLR. Rep. No. 1418, 96Ih Cms., 2d Sc:SI. S-6, reprinted in 1980 U.S. Code Cong. &: Admin. Newa
4984
purpose d Equal Aa:aa 10 1ustice Act; ALAB-929, 31 NRC 280 (1990)
JLR. Rep. No. 1411, 96Ih Cms. 2d SeaL 18, reprinted in 1980 U.S. Code Cmg. &: Ad. Newa 4953,
4984,4997
I1IbatanIia1 jultification ltandard for judicial review of discretionary administntive actions; IBP-9().17, 31
NRC S4S n.11 (1990)
IL Rep. No. 1980, 79lh Cmg. 2d SelL (1946), reprinted in Administntive Procedwe Act: Legialative
HiItcry, S. Doc. No. 248,791h Cmg. 2d SeaL 233,27S (1946)
~ception to ftlqUimnent for advance notice oC license suspension; IBP·9().17, 31 NRC SSS n.S2 (1990)
ILS. Mub &: O.F. Trowbridge, Fmnewmk for Atomic Strategy: A Commentary on Ihe Alomic Energy
Act of 1954, at C-69 n.68 (19S5)
applicability of aection 184 d AEA 10 licensees nlher Ihan licc:nsea; ALAB-931, 31 NRC 363 (1990)
1 NRC Rulea and Regu1ationa 2 SC S2, S6
buia for deciding c:cntmtiona baed on purely legal ialUcs; IBP-9().IS, 31 NRC S06 (1990)
S. Rep. No. 7S2, 791h Cmg. lat Sc:SI. (I94S). reprinted in Administrative Proccdun: Act: Legia1ative
HiItary, S. Doc. No. 248, 791h Cmg. 2d SelL 185, 211-12 (1946)
~ception 10 ftlqUimnent for advance notice oC l i = suspension; IBP-9()'17, 31 NRC SSS n.S2 (1990)
S_ Rep. No. 1677, I71h Cong~ 2d SeaL, reprinted in 1962 U.s. Code Cong. &: Admin. Newa 2207,
2213
need for formal bearing on materia1a l i = suspension; ALAB-929, 31 NRC 284 (1990)
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1 Staff m 10int Committee at Atomic Energy, 87th Cong., ht SCSI., Improving the AEC Regulalar)'
Proca. 72 (Joint Comm. Pxint 1961)
n-t rot rcnmal bearing on materlalJ liccnae auspension; ALAB-929, 31 NRC 284 (1990)
Web&ter'. Third New International Dictionary or the English Language. 1976 Ed.
delinitim m _able relative to c!inx:tor'. decision on .ummary license auspension; LBP-90-17, 31
NRC SSS (1990)
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ACCIDENTS
emCIJency planning considerations; CU-90-2, 31 NRC 197 (1990
nmoIo and lpCCuhlive, probability-based definition; CU-9().4. 31 NRC 333 (1990)

ADDI11VE EFFECI'S
of ndioective and chemical wutes; LBP-90-10. 31 NRC 293 (1990); LBP-90-11. 31 NRC 320 (1990)

ADruDlCATORY PROCEEDINGS
considentim rL laues involved in Nlemaking; CU-90-2, 31 NRC 197 (1990)
due proccsr, CU-90-3, 31 NRC 219 (1990)
ADMINISTRATIVE JUOOE
letllement luthority of; CU-90-S, 31 NRC 337 (1990)

ADMINISTRATIVE PROCEDURE ACT
formal hearing nlqIlircmcnlI under; ALAB-929, 31 NRC 271 (1990)
ADVANCED IlFE SUPPORT PATIENTS
CVlalation time catimllcl for; CU-90-3. 31 NRC 219 (1990); LBP-90-12, 31 NRC 427 (1990);
LBP-90-20, 31 NRC S81 (1990)

ALTERNATIVES
economic iaauea in c:msidcratim of; ALAB-928. 31 NRC 263 (1990)
AMERICIUM
in unacalcd ICIUII:CI, handling of: LBP-90-IS, 31 NRC SS9 (1990)
ANITrRUST

ICCuaal to provide appropriate Icnicc Ichedulca and tariff,: DD-90-3, 31 NRC S9S (1990)
ICCuaal to provide patial-noquimncnu wholcaale power and tnnsmission acrviCICI: DD-9()'3, 31 NRC
S9S (1990)
APPEAL BOARDS
action on new mallen: ALAB-930. 31 NRC 343 (1990)
c!iscrctimary intcrl0c:ut0ry review; ALAB-931, 31 NRC 3S0 (1990)
obligation to acx:cpt Jd'cm:d Nlingl: ALAB-929, 31 NRC 271 (1990)
atandud for 0YeI1I1ming a licensing board', findings: ALAB-926, 31 NRC 1 (1990)
ltanduda rL review; ALAB-926, 31 NRC 1 (1990)
ltay authority; ALAB-928, 31 NRC 263 (1990)

APPEALS
ltay pending ~lutim of: CU-9()'3, 31 NRC 219 (1990)
test of finality for; ALAB-933, 31 NRC 491 (1990)

APPEALS, INTERLOCUTORY
authority to review Jd'cm:d Nlings: ALAB-929, 31 NRC 271 (1990)
via cIirectcd certification, teal for; ALAB-933, 31 NRC 491 (1990)

AQUIFERS
lilurlan dolomite, rcch.uae catimates for; LBP-9().9, 31 NRC ISO (1990)

ATOMIC ENERGY ACT
adequate protection ltandud under acction 182: ALAB-932, 31 NRC 371 (1990)
hearing rcquircmenta for license revocations and suspcnsilXlS: ALAB-929, 31 NRC 271 (1990)
hearing rights m ClpfRting 1iccnsc amendments; LBP-9()'IS, 31 NRC SOl (1990)
inalienability of licenser, ALAB-931, 31 NRC 3050 (1990)
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~ c1utia under; LBP-9G-7. 31 NRC 116 (1990)
reponinl nquinmenIa Cor lic:auoer, LBP-9G-7. 31 NRC 116 (1990)
t.echnICIl .pec:ificatima Cor power 1'CICton. contcnl cC; UJP-9G-15. 31 NRC SOl (1990)
tnnd'er cC byprocIuc:t matcriallicatlea; ALAB-931. 31 NRC 350 (1990)
tnDICer cC owncn1Up. notification and CClNCI1t requimncnts Cor, LBP-9G-7. 31 NRC 116 (1990)
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Ihc1Icrina c:cmidentiOlll in ancrgency planning; Cll-9G-3. 31 NRC 219 (1990); UJP-9G-I2, 31 NRC
477 (1990); LBP-9G-2O, 31 NRC 581 (1990)
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See Appeal Boada; Ilcataing Boada
BORON
BAT concentration aurw:illance; LBP-9G-16. 31 NRC 509 (1990)
c:ancatttation in racltr cooImt .ystan; LBP-9G-16. 31 NRC 509 (1990)
BRIEFS
.ppdlau; record IUppcrl nquired in; ALAB-926. 31 NRC 1 (1990)
ItIIIdanb Cor po .e lnterYaton; ALAB-926. 31 NRC 1 (1990)
BURDEN OF PROOF
diatingWshcd mm bunlen oC going Corward; ALAB-926. 31 NRC 1 (1990)
BYPRODUCT MATERIAL UCENSES
tnDICer cC CClIItJOI cC; ALAB-931. 31 NRC 350 (1990)
BYPRODUCT MATERIALS UCENSE AMENDMENT
wi!bclnwd cC teqUest Cor hearing; LBP-9G-19. 31 NRC 519 (1990)
CONGREGATE CARE FAClUIlE.S
.dequacy cC; Cll-9G-3. 31 NRC 219 (1990)
CONSERVA1lSMS
in anal)'ICI of impect of engineered c1iJpollll c:el1 for !borium mill tailings; LBP-9G-9, 31 NRC 150
(1990)
CONl'AINMENT BlJIU)ING
compn:lled air 1)'Item, c:amection of backup air aupply to: LBP-9G-2, 31 NRC 38 (1990)
CONl'AMINA1l0N
plutonium poaseaim in Corm of; LBP-9G-IO, 31 NRC 293 (1990)
CONTENllONS
of wilhclnwing Intervenor, .doption by anolher party; LBP-9G-I2, 31 NRC 477 (1990)
atandard Cor .clmiaaion of; LBP-9G-16. 31 NRC 509 (1990)
CONTROL RODS
drop time; LBP-9G-16, 31 NRC 509 (1990)
COST-BENEfIT ANALYSES
in cmsidention of alLc:mltives to engincerod disposal cell for thorium mill tailin&s; ALAB-928, 31
NRC 263 (1990)
COSTS
opcnsing and maintenance; DD-9G-2. 31 NRC 461 (1990)
CYANIDE
in _
materla1J at West Chicago aite; LBP-9G-9, 31 NRC ISO (1990)
DECISION
.ppdlau; effect cC immediate effectivenesl review on; ALAB-932, 31 NRC 371 (1990)
1iccnaing board, II amendment of final environmental IlItcmcnt; ALAB-926, 31 NRC 1 (1990)
DECOMMISSIONING
fundi, adequacy cC, relative to irrepanblc injury claims for PUlpoic of obtaining a illY; Cll-9G-3, 31
NRC 219 (1990)
DECOMMISSIONING PROCEEDING
.tanding to intervene in; UJP-9G-3, 31 NRC 40 (1990)
DECONI'AMINA1l0N
enfon:cmcnt cnlen, applicability of ICctim 2.788 to; LBP-90-8, 31 NRC 143 (1990)
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DISQUALIFICATION
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ECONOMIC CONSIDERATIONS
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human bdwvior In; ~-932, 31 NRC 371 (1990)
EMERGENCY BROADCAST SYSTEM
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EMERGENCY EXERCISES
DllliIe, request to reopen n:c:otd on; Cl-9()'3, 31 NRC 219 (1990)
EMERGENCY PLANNING
acc:idc:rt considentiDIII In; Cl-90-2, 31 NRC 197 (1990)
u adequate protection standud; ~-932, 31 NRC 371 (1990)
buill fer noquinmem; Cl-90-2, 31 NRC 197 (1990)
economic considentiona In deciJionmaking on adequacy of; Cl-90-3, 31 NRC 219 (1990)
evaruation timc estimates, JC8IIlatoty guidance for; ~-932, 31 NRC 371 (1990)
firat-licr protection affcrded by; CU-90-2, 31 NRC 197 (1990)
medical scrvicea unnger, ~-932, 31 NRC 371 (1990)
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objeclivca of; Cl-9().2, 31 NRC 197 (1990)
post-bcarina resolution of issues; Cl-90-3, 31 NRC 219 (1990)
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content m protective mClJllltS; ~-932, 31 NRC 371 (1990)

content, sufficiency of; ~-932, 31 NRC 371 (1990)

llate and localaavemrnent responsibilities; ~-932, 31 NRC 371 (1990)
weight Biven 10 FEMA findings on adequacy of; Cl-90-2, 31 NRC 197 (1990)

EMERGENCY RESPONSE PERSONNEL
regulaloly guidance on; ~-932, 31 NRC 371 (1990)
EMPlDYEES
See LiCCNce Employ=l
ENERGY REORGANIZATION Acr
1Clt1cment agreements under lCClion 210; Cl-90-1, 31 NRC 131 (1990)
ENroRCEMENI'
of administrative subpoena, dc:nial of request for protective order 10 1laY; CU-90-1, 31 NRC 131 (1990)
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m:msideration of llay of effectiveness of; LBP-90-8, 31 NRC 143 (1990)
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jurildictim NJings that cletennine a party's status in; ALAB-931, 31 NRC 3S0 (1990)
ENVIRONMENTAL ASSESSMENT
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(1990)
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1ic:enaing board docisim u amendment of; ALAB-926, 31 NRC 1 (1990)
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test of, for pwpoaea of appeal; ALAB-933, 31 NRC 491 (1990)
FIRES
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FRAcnJRE TOUGHNESS
.
CIwpy V-nocdt _ ror; LBP-90-4, 31 NRC S4 (1990)
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at Big Rock Point; DD-90-2, 31 NRC 461 (1990)
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effect or mgineercoi diapoaal cdl for thorium mill tailings on; LBP-90-9, 31 NRC ISO (1990)
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documentation or allegations; LBP-90-16, 31 NRC S09 (1990)
HEARING
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Fn..ES

m; LBP-90-22, 31
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HEARING REQUESTS

withclnwal d; LBP-90-19, 31 NRC S79 (1990)
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See also Inf'crmaJ Proceedings
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INTERPRETATION
or 10 C.P.R. 2..73O(c); ALAB-931, 31 NRC 350 (1990)
or 10 C.F.R. Part 40, Appendix A, Criterion 1; LBP-90-9, 31 NRC ISO (1990)
or 10 C.P.R_ SO.47(b); CU-90-2, 31 NRC 197 (1990)
or 10 C.P.R. SO.47(bXI2); ALAB-932, 31 NRC 371 (1990)
or 10 C.P.R. Part SO, Appendix E; ALAB-932, 31 NRC 371 (1990)
or Iclvmuy proceeding; ALAB-929, 31 NRC 271 (1990)
or "upecl" in 10 C.F.R. 2..714; LBP-90-6, 31 NRC 85 (1990)
.tallllDly, atartin& pcint ror; ALAB-929, 31 NRC 271 (1990)
INrnRVENORS
pm 10, IUIIdardJ ror brid,; ALAB-926, 31 NRC 1 (1990)
wilhdtawal m; LBP-90-13, 31 NRC 4S6 (1990)
wilhdtawal m, becauso m leUlement agreement; LBP-90-21, 31 NRC 589 (1990)
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upcct requirement ror; LBP-90-6, 31 NRC IS (1990)
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fi_ractor teat ror; UlP-90-S, 31 NRC 73 (1990)
good ClUSO ror; UlP-90-5, 31 NRC 73 (1990)
newly aNing information u good ClUSO ror; UlP-90-S, 31 NRC 73 (1990)
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weight &ivai to poIaIIial ror dday in determining grant of; LBP-9().5, 31 NRC 73 (1990)

JURISDIcnON
appeal board, reasonable nexus noquirancnt; ALAB-930, 31 NRC 343 (1990)
effect or licamng board view of, m basic atN= or proceeding; AL\B-93I, 31 NRC 3SO (1990)
NRC, where ownc:nhip has been tnnafared without consent or NRC; UlP-90-7, 31 NRC 116 (1990)
LEACHATE
rran cqincen:d dispoaal cell ror Ihotium mill tai1ings; LBP-90-9, 31 NRC ISO (1990)
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LE'ITE.RS OF AGREEMENr
IIcope rI nmandcd laue-: LBP-90-12, 31 NRC 4'17 (1990)
wiIh lChooli and lChool palmne1; CU-90-3. 31 NRC 219 (1990)
UCENSE CONDmONS
IIIIiINat. violation of; DD-~3. 31 NRC 595 (1990)
UCENSB SUSPENSIONS
beuing requircmr:nIs for; ALAB-929. 31 NRC '171 (1990)
UCENSEB
qualificatiCWI to bandlo apecia1 nuclear materia1l; LBP-90-10. 31 NRC 293 (1990)
UCENSEB EMPLOYEES
lale irdem:ntian hued on fear of retaliation from llcensce; LBP-90-5. 31 NRC 73 (1990)
rqxiJala qaimt, foc n:portina uf'c:Iy Catc:enll; DD-~I. 31 NRC 3'17 (1990)
ratriction on reportin& of uf'c:Iy COII=m through Icttlement agreement; CU-90-1. 31 NRC 131 (1990)
UCENSEBS
COIpOrIIe pualtlJ\d aubQdWy relationships; ALAB-931. 31 NRC 350 (1990)
_fer rI ownc:nhip. conatnintI on; LBP-90-7. 31 NRC 116 (1990)
UCENSES
_fer Ilr aaipunent of; ALAB-931. 31 NRC 350 (1990)
UCENSINO BOARDS
authority to mer Nlinp; ALAB-929. 31 NRC '171 (1990)
cliKn:tion in mlnl&in& proceedings; ALAB-932, 31 NRC 371 (1990)
view rI own ,;w;.elic:tion. dJ'cct on buic IWcture rI proceeding; ALAB-93I. 31 NRC 350 (1990)
MATERIALS ACCOUNTABIUIY
by plulanium proccaaing and fuel fabrication facility; LBP-90-IO. 31 NRC 293 (1990)
MATERIALS UCBNSE AMENDMENr
to aDow elilpoill of Ihonum mill tailings in engineered cliapcsal cell; LBP-90-9. 31 NRC 150 (1990)
to cliapcse of thorium mill tailing. in engineered cliapcsal cell; ALAB-928. 31 NRC 263 (1990)
MATERIALS UCBNSE SUSPENSION PROCEEDINGS
IppliclbiIity of Equal Ar:cea to Iustice Act to: ALAB-929. 31 NRC 271 (1990)
MEDICAL SERVICES
~tion of regulalOl)' requimncnts for; ALAB-932, 31 NRC 371 (1990)
MIlL TAlllNGS
Iharium, c!ispoul in engineered c!iapoul cell; ALAB-928. 31 NRC 263 (1990)
ManON TO REOPEN
on ptopOIcd opcntina liccnae amendment application, denial of; LBP-90-2, 31 NRC 3& (1990)
ManONS TO STRIKE
in informal proceecIinp; LBP-~10. 31 NRC 293 (1990); LBP-~ll. 31 NRC 320 (1990)
NATIONAL ENVIRONMENrAL POUCY ACT
economic iuuea in COIIIidcration of alternatives; ALAB-92&. 31 NRC 263 (1990)
EIS requimncnll foc pIanta llccnaccI prioc to ltatute·. enactment; DD-~2, 31 NRC 461 (1990)
aMmnmcnIal report requhancnts foc COIIIIJUc:tion period reaptwe ammdmcnts; LBP-90-6. 31 NRC &5
(1990)
W:enaina boanI dcciaion u amendment rI final envirauncntal ItItcment; ALAB-926. 31 NRC 1 (1990)
n:mocc and apccuIative evcntI; CU-90-4. 31 NRC 333 (1990)
wcnt-eue 1JIdyaia; CU-90-4. 31 NRC 333 (I99O)

NEPI11NIUM
in unaealcd Icwca. blJlclling of; LBP-~1&. 31 NRC 5S9 (1990)
NEUI'RON FLUENCE
dJ'cct on reactoc veuc1; LBP-90-4. 31 NRC 54 (1990)
NIL DUctnJ1Y TRANSmON
reference temperature for; LBP-90-4. 31 NRC 54 (1990)
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NO SIONIFICANI' HAZARDS CONSIDERATION DETERMINATION
litipbilily cC; LBP-9G-6, 31 NRC as (1990)
lID tec:IuW:allpeCilicatiCIII chanae; LBP-90-1S, 31 NRC SOl (1990)
NOTIFICATION
of NRC of trand'c:r of facility ownenhip, nquiranenu for; LBP-90-7, 31 NRC 116 (1990)

NOTIFICATION
of public cC ndioloaical c:metIatcy, c:anpliance cC applicant'. plm with IqU!atmy nquiranattr,
LBP-90-1, 31 NRC 19 (1990)

or apcdal rlc:ililia in an emc:rgax:y; ru-90-3, 31 NRC 219 (1990)
NRC STAFF
poat·bearins raolu!ion or bauer, ru-90-3, 31 NRC 219 (1990)

NUCLEAR PROllFERATION CONCERNS
u bub for JUDclinS in informal ~a: LBP-90-18, 31 NRC SS9 (1990)
NUCLEAR REGULATORY COMMISSION
IUthoriIy 10 treat aepuale c:orponle ~ u one for pupoIes cC tesulllion; AlAB-931, 31 NRC 350
(1990)
atforccmCllt cC aubpoenu; CIJ-90-1, 31 NRC 131 (1990)

juriadidion where ownenhip hal been trand'crrcd without COIIICIIt cC NRC; LBP-90-7, 31 NRC 116
(1990)
aupeniaory IUthority; ru-90-3, 31 NRC 219 (1990)

NUREO-06S4
pidance on em"'1lt:nC)' teIpODIC pcnonncl resourca; AlAB-932, 31 NRC 371 (1990)
pidance lID evacuation timc estimatca; AlAB-932, 31 NRC 371 (1990)
OFHCIAL NanCE
of ItlIe emergency teIpODIC plan; AlAB-932, 31 NRC 371 (1990)

OPERATING UCENSE AMENDMENT
dwtSC in technical IpeCilication for prcaaureIIc:mpc:ratwc limits; LBP-904, 31 NRC 54 (1990)
c:onI1!UCtion period nx:aptun:; LBP-90-6, 31 NRC as (1990)
for dispocal cC IcciclCllt·amentcd water It TMI-2; AlAB-926, 31 NRC 1 (1990)
hcuinS rishU on; LBP-90-lS, 31 NRC SOl (1990)
withdnwal cC Ipplication for; LBP-90-2, 31 NRC 38 (1990)
OPERATING UCENSE PROCEEDINGS
multipto.boud, patclency of roopcnins motion bcf'OJC one board u CXCUIC Cor untimely filins cC motion
10 reopen bcf'ore thc cthc:r board; AlAB-927, 31 NRC 137 (1990)

OPERATING UCENSES
authorization, effect cC Ippeal board decision of; AlAB-932, 31 NRC 371 (1990)
IUthorization, pmdins completion of remand procccdins; ru-9G-3, 31 NRC 219 (1990)
ORDEkS
wriDat, in informal procccdinsr. CIJ-90-S, 31 NRC 337 (1990)

PLl1I'ONIUM
cliapcnion throu&h fire or cxploaion, model of; LBP-90-18, 31 NRC S59 (1990)
liquid. handlinS It .5OO"C; LBP-90-10, 31 NRC 293 (1990)
pouesaion in form cC contamination; LBP-90-10, 31 NRC 293 (1990)
reIcuea during firer, LBP-90-10, 31 NRC 293 (1990)
.ow.:c pacbsins for ahipnCllt of; LBP-90-10, 31 NRC 293 (1990)

POPUU.TION DENSITY
CODIidentiCIII in apecial mx:lcar matc:rWa licalSc mtcwal

~;

LBP-90-1O, 31 NRC 293 (1990);

LBP-90-11, 31 NRC 320 (1990)

PREDICTIONS
of impact of ensinecrcd diaposal cdl for thorium mill tailings, nature of lupportinS analyaes for;
LBP-90-9, 31 NRC ISO (1990)

PRESSURF.JTEMPERA1tJRE UMITS
for reactor vcaelr, LBP-9().4, 31 NRC 54 (1990)
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PRESSURIZED WATER REAcrOR
combined limit for 1hcnna1 power, preasurizct pressure, and highest operating loop cooIant temperalllre;
LBP-90-16, 31 NRC S09 (1990)
mode reduction nquinments, change in; LBP-90-16, 31 NRC S09 (1990)
ouLIge time (or one channel m heat tracing; LBP-90-16, 31 NRC 509 (1990)
PROBABn.ISllC RISK. ASSESSMENt"
for Big Rock Point; DD-90-2, 31 NRC 461 (1990)
PROOF
Sec Burden m Proof
PRO'l'ECl1VE MEASURES
interim, for belch populations; LBP-90-20, 31 NRC 581 (1990)
PRO'l'ECl1VE ORDER
to Illy enfon:anent or administrative lubpoma, cIenW oC; CU-90-1, 31 NRC 131 (1990)
QUALTn' ASSURANCE
applicability to plutonium processing and fuel fabricaticn facilities; LBP-90-10, 31 NRC 293 (1990)
RADIATION DETEcnON
in soil and water, testa for, LBP-90-10, 31 NRC 293 (1990)
RADIATION MONITORING EQUIPMENT
compliance wilh section 2.1233(c); LBP-90-10, 31 NRC 293 (1990)
RADJOACl1VE DOSE
to worlten; DD-90-2, 31 NRC 461 (1990)
RADJOACIlVE WASTE, LOW-LEVEL
land dispoal m; DD-90-2, 31 NRC 461 (1990)
RADI0LOOICAL CONTINGENCY PU.NS
Cor plutonium procesaing and fuel rabrlcation Cacility; LBP-90-10, 31 NRC 293 (1990)
RADWASTE SYSTEMS
at Big Rock Point; DD-90-2, 31 NRC 461 (1990)
REAcrOR COOLANT SYSTEM
borm concentration; LBP-90-16, 31 NRC SOO (1990)
REAcroR OPERATOR
qualificaticnl, request to ~ record on; CU-90-3, 31 NRC 219 (1990)
REAcroR VESSELS
rmssure/lempenture limill for; LBP-90-4, 31 NRC 54 (1990)
RECONSIDERATION
of Illy pa!dente lite of immediate effectiveness of enforcement order; LBP-9().8, 31 NRC 143 (1990)
REFERRAL OF RULINGS
by licauing boards, aulhcrity for, ALAB-929, 31 NRC 271 (1990)
REOUlATIONS
c:hallenga to; LBP-90-4, 31 NRC 54 (1990)
intaprI:tation of Mupcct" in 10 c.FJt 2.714; LBP-90-6, 31 NRC 85 (1990)
intaprI:tation oC 10 c.F.R_ 50.47(1)(2); ALAB-932, 31 NRC 371 (1990)
intaprI:tation of 10 c.FJt 5O.47(b); CU-90-2, 31 NRC 197 (1990)
intaprI:tation of 10 C.FJt 50.47(bXI2); ALAB-932, 31 NRC 371 (1990)
intaprI:tation of 10 C.FJt Part 40, Appendix A, Criterion 1; LBP-90-9, 31 NRC 150 (1990)
intaprI:tation of 10 C.F.R. Part SO, Appendix E; ALAB-932, 31 NRC 371 (1990)
melhods oC compliance wilh; LBP-90-4, 31 NRC 54 (1990)
waiver of; CU-90-2, 31 NRC 197 (1990)
REMAND
effect on liCCIIICI aulhoriution; CU-90-3, 31 NRC 219 (1990)
REOPENING A RECORD
Ipplication of Ii_Cactcr test foc aclmiaicn m lat6-filed cantcnticna to mocicn Cor; LBP-90-1, 31 NRC
19 (1990)
evidentiary Iuppart requind Cor, CU-90-6, 31 NRC 483 (1990)
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on opetator qualiJicatimJ during low-power testing; CU-90-3,31 NRC 219 (1990)
ltIndud for gnnt rL Ulllime1y motion for; AlAB-927, 31 NRC 137 (1990)
1tIndm. for; ALAB-930, 31 NRC 34J (1990); ALAB-933, 31 NRC 491 (1990); CU-90-6, 31 NRC
4113 (1990); lBP-90-1, 31 NRC 19 (1990); lBP-90-12, 31 NRC 4TT (1990)
.
timeliness or mot!ona for; CU-90-6, 31 NRC 483 (1990); lBP-90-12, 31 NRC 4TT (1990)
REPORI'lNO REQUIREMENTS
foc _fez' rL facility ownc:nhip; lBP-90-7, 31 NRC 116 (1990)
REVIEW
clil=timll)' inIc:rloc:utory, atandard for; AlAB-931, 31 NRC 3S0 (1990)
of ahow-ca\1lc dctc:nnination, ltIndud for; lBP-90-17, 31 NRC 540 (1990)
See &lao Immediate Effectiven.., Review

REVIEW, APPELLATE
'cope rL; ALAB-932, 31 NRC 371 (1990)
1tIndm. rL; AlAB-926, 31 NRC 1 (1990)

wciaht given 10 liccmina baud findingS; AlAB-926, 31 NRC 1 (1990)
RISKS
during out-of-iCMcc timc for prcawi.zcd water -Clot; lBP-9().I6, 31 NRC S09 (1990)
RULEMAKINOS

fanun for; CU-90-2, 31 NRC 197 (1990)
RULES OF PRAcnCE
admia,ibility rL contentim usaUna need for ElS for construc:tion period m:apturc amendment;
lBP-90-6, 31 NRC IS (1990)
appeal baud aulhorlty 10 review tdcmd JUlings; AlAB-929, 31 NRC TTl (1990)
appeal baud deciaiOlll, dl'ect at liCCIISC authorization; AlAB-932, 31 NRC 371 (1990)
appeal baud ltIndud for overturning a licensing board', findings; AlAB-926, 31 NRC 1 (1990)
appellate review, acopc of; AlAB-932, 31 NRC 371 (1990)
.
burdm rL going forward 10 IUpport contention opposing liCCIISC or amendment; ALAB-926, 31 NRC 1
(1990)
burdm 011 mOYlllt fot auy; ALAB-92S, 31 NRC 263 (1990)
burdm on apponcnt of aummIl)' dispoaition; lBP-90-4, 31 NRC S4 (1990)
challengea 10 Commiaaiat regulations; CU-9G-2, 31 NRC 197 (1990); LBP-9G-4, 31 NRC 54 (1990)
contaItion admiaaim requircmmtr, lBP-90-16, 31 NRC S09 (1990)
criteria (or atey of agency arum; LBP-90-S, 31 NRC 143 (1990)
dccanmiaoioning funda; CU-90-3, 31 NRC 219 (1990)
clil=timll)' inIc:rloc:utory review; ALAB-931, 31 NRC 3S0 (1990)
anaacncy planning ltIndarda foc liCQllC authorizatim; CU-9G-3, 31 NRC 219 (1990)
cvidertti.uy aupport requimI for moUOIII 10 reopen; CU-9G-6, 31 NRC 483 (1990)
expert witness.., weight given 10 leItimony of; AlAB-932, 31 NRC 371 (1990)
Fcdc:nl Rcailler publication u IIlfficiCZll noticc for purpose of timely intervention; lBP-9().S, 31 NRC
73 (1990)
finality rL dccisionr, AlAB-933, 31 NRC 491 (1990)
huuamCZll and lnIimidatim, documentation rcquUanmtr, LBP-9().I6, 31 NRC S09 (1990)
healing 61.. , caIIenII 01'; IBP-90-22. 31 NRC S92 (1990)
healing nquiranenta (or mat.criala 1iCQ1I..; ALAB-929, 31 NRC TTl (1990)
immediate dfccliven... review, dl'cct on appeal board decisions; AlAB-932, 31 NRC 371 (1990)
immediate dfccliven.., review, purpose 01'; CU-9G-3, 31 NRC 219 (1990)
injluy-in-fact .bowing to obtain atanding; LBP-90-18, 31 NRC SS9 (1990)
inIereIt rcquUanenta of 10 C.F.R. 2.714; LBP-9().6, 31 NRC IS (1990)
inIc:rloc:utory appcala via cIin:aed CCl1ification, Iests for; ALAB-933, 31 NRC 491 (1990)
inIc:rlocutory review of aupp!=ental order connected wilh lint order; ALAB-931, 31 NRC 3S0 (1990)
intc:rpmation of 10 C.F.R. 2.73O(c); ALAB-931, 31 NRC 3S0 (1990)
juriadictim JUlings that dct.crminc a party', atatus in an enforccmCZll proceeding; ALAB-931, 31 NRC
350 (1990)
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lato intawmian, aood c&11IO for; UJP-90-5, 31 NRC 73 (1990)
lato-filed ~onr. CIJ-9O-6, 31 NRC 483 (1990)
W:emc aulhorizatioa pendina c:omp1c:tioa of remond proc:ceding; CIJ-90-3, 31 NRC 219 (1990)
Il1ipbilily r:l lianificant huardI c:msiclention dc:Iermination: UJP-9O-6, 31 NRC IS (1990)
mandatory Jdic:I', _dud for armt of: CIJ-90-3, 31 NRC 219 (1990)
motiOllllO ItZib in infonnal proc:cedinp: UJP-90-10, 31 NRC 293 (1990): UJP-90-11, 31 NRC 320
(1990)
mu1Iiplo board proc:cccIinp, pendatC)' of reopening motion bcf'ore one baud u CltCllae for untimdy
filina r:l motioa 10 ftOOPCII bcf'ore tho oIhc:r baud: AlAB-927, 31 NRC 137 (1990)
official notice of Itlto anCltplC)' rapoDIC plan; AlAB-932, 31 NRC 371 (1990)
OIJanizational atandina in informal procccdin&r, UJP-90-18, 31 NRC 5S9 (1990)
OIJanizational atandina, bail for: UJP-90-16, 31 NRC S09 (1990)
record Iuppcrt required in appellato briefr: AlAB-926, 31 NRC 1 (1990)
IUIpCIIina • rcconI, c:riIcria for; ALAB-933, 31 NRC 491 (1990): CIJ-90-6, 31 NRC 483 (1990)
lUlpCllina of record 011 new information: AlAB-930, 31 NRC 343 (1990)
..w.m..-.t aar-nenu; UJP-90-10, 31 NRC 293 (1990): CIJ-90-S, 31 NRC 337 (1990)
rhow-c:ame proc:cccIinp u • vdddc for rditiption of iasucr: DD-90-2, 31 NRC 461 (1990)
rtandard for review of ahow-c:aUlO determination: lBP-90-17, 31 NRC S40 (1990)
rtandarda for reopenina • record: ALAB-927, 31 NRC 137 (1990)
rtandina 10 Intonmc in dccommirriming proc:ccding: lBP-90-3, 31 NRC 40 (1990)
atandina 10 Intonmc in cpcratina lic:auc amendment proc:ccding; UJP-90-6, 31 NRC IS (1990)
rtandina 10 Intonmc in Subpm L proceedingS; UJP-90-18, 31 NRC SS9 (1990)
my of agCllC)' action: AlAB-931, 31 NRC 350 (1990)
rlay pendina appeal: ALAB-928, 31 NRC 263 (1990): CIJ-90-3, 31 NRC 219 (1990)
my rcquCllt when informatioa rc1c:vmt 10 nced for my is not available; lBP-90-18, 31 NRC SS9
(1990)
.
rurnmary affirmance, motionJ for: AlAB-933, 31 NRC 491 (1990)
rummary cIispoaition mociOlll: ALAB-932, 31 NRC 371 (1990)
rurnmary diIpocitim, pu!pClIe of; lBP-9G4, 31 NRC 54 (1990)
timdinca of motiona 10 ftOOPCII: CLI-90-6, 31 NRC 483 (1990)
timina of wriucn qucrtionr in informal proceedinp: ell-90-S, 31 NRC 337 (1990)
waiver of improperly briefed isruca: ALAB-926, 31 NRC 1 (1990)
weight giYm 10 lic:eming board finding. by appeal boards: AlAB-926, 31 NRC 1 (1990)
withdrawal r:l bais Car _ding by nonlawyer: UJP-90-16, 31 NRC S09 (1990)
wriucn orden in informal hcuinp: CLI-90-5, 31 NRC 337 (1990)
SETI1.EMENI' AOREEMENrS

aclminirtntivc judge', invoIvanent in: CIJ-90-S, 31 NRC 337 (1990)
between NRC rtalf and liccnscc; UJP-90-14, 31 NRC 4S8 (1990)
defc:rnl r:l ac:tiviticr in • proceeding 10 allow Cor negotiations: UJP-90-21, 31 NRC S89 (1990)
ratric:tioa r:l anp1~" ability 10 report ..rcty c:mccms: CU-90-1, 31 NRC 131 (1990)
SHELTERING
of tranrient beach populations: UJP-90-12, 31 NRC 427 (1990): UJP-90-20, 31 NRC S81 (1990);
CU-90-3, 31 NRC 219 (1990)
SHOW-CAUSE PROCEEDINGS
u • vehicle Car rc1itigllion r:l iasucs; DD-90-2, 31 NRC 461 (1990)
rlaDdud Cor inrtitution of; DD-90-1, 31 NRC 327 (1990)
SOVEREIGN IMMUNITY
waiver of: ALAB-929, 31 NRC 271 (1990)
SPECIAL ASSISTANt"
in infonnal proc:ceding, disqualification of: UJP-90-3, 31 NRC 40 (1990)
SPECIAL FACIUIlES
notification in an anCltplcy; CU-90-3, 31 NRC 219 (1990)
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SPECIAL NUa..EAJl MATERIAI.S
~ qualiIicati0n8 to handle; LBP-90-10. 31 NRC 293 (1990)
poIMIlion In form rL COIIIImination; LBP-90-10, 31 NRC 293 (1990)
SPEQAL-NEEDS POPULATIONS
Idenlification of'; CU-90-3. 31 NRC 219 (1990)
IUI'YeY adequcy. far CIIIeIJa1C)' pImnina pupoccI; LBP-90-12, 31 NRC 427 (1990)
SPENT FUEL POOL EXPANSION
accidt4 conaidentiona In; CIl-904, 31 NRC 333 (1990)

STANDING TO INI1!RVENE
abltnet conccmI ar academic int=st u buil for; LBP-9O-6, 31 NRC IS (1990)
In cIecommiaaionina proceecIina; LBP-90-3, 31 NRC 40 (1990)
In opentingliame amenclmcm ~a: LBP-90-6, 31 NRC BS (1990)
Injury-In-fact abowing to cbtain; LBP-90-1S. 31 NRC S59 (1990)
oramiDtiona1, buil for; LBP-90-16, 31 NRC S09 (1990)
to inl=c In infonnal ~ LBP-90-18, 31 NRC SS9 (1990)
wilhchawal rL organization', buill for, by noalawya; LBP-90-16, 31 NRC S09 (1990)
STATES
.undin& to intervale; LBp-90-6. 31 NRC BS (1990)
STAY
or aaencY .ction, erltcria for grant rL; AU.B-931. 31 NRC 350 (1990)
burden rL pc:nuuim m movant for; AlAB-92B, 31 NRC 263 (1990)
c:riIcria far grant of; LBP-90-I, 31 .NRC 143 (1990)
impanblc Injury atandard; CIl-90-3, 31 NRC 219 (1990)
penclenle liIc of immediate c:ffcctivenCIl rL enCcm:emcm order, recmaidcration of; LBP-90-S. 31 NRC

143

(1990)

pending appeal; CU-90-3, 31 NRC 219 (1990)
rcquClt for, when informatim rcIcYant to need for 1ta1 iI not available; LBP-90-1S, 31 NRC S59
(1990)
SUBPOENAS
administntive, enCora:mcm of; CU-90-1, 31 NRC 131 (1990)
SUMMARY AFFIRMANCE
vdliclc far .cc:king merits diIpositim; AlAB-933, 31 NRC 491 (1990)
SUMMARY DISPOSmON
burden CD opponent of; AlAB-932, 31 NRC 371 (1990); LBP-9().4, 31 NRC 54 (1990)
~ rL; LBP-90-4, 31 NRC 54 (1990)
SUMMARY UCBNSB SUSPENSION
atandard far review or; LBP-90-17. 31 NRC S40 (1990)
SURREBUITAL TESTIMONY
adrniall"bility rL; AU.B-932, 31 NRC 371 (1990)
TBOINICAL SPBCFICATIONS
chanac In ~pcralme limill; LBP-9().4. 31 NRC 54 (1990)
contaIt rL; LBP-90-15. 31 NRC SOl (1990)
cyclo-spcciJic con: opentina limits and oIher cycltrlpc:c:ific fuel information, n:moval fran; LBP-90-15,
31 NRC SOl (1990)
TBIEI1IERAPY UNITS
mainlc:nancc activiticl by unlicensed Inclividualr, LBP-90-17. 31 NRC S40 (1990)
TEMPBRA1lJRE
for nil ductility IralIIitim; LBP-904. 31 NRC 54 (1990)

TERMINATION OF PROCEEDING
because rL withdrawal of intcnenor; LBP-90-13. 31 NRC 456 (1990)
TESTS
CIwpy V-DOIdt, for fracture toughnca; LBP-9().4. 31 NRC 54 (1990)
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llIORIUM MlIL TAIllNGS
cIiIpaal in engineered disposal cell; ALAB-92S. 31 NRC 263 (1990); LBP-W-9. 31 NRC 150 (1990)
TRANSMrnERS

ROIanount, dd'ecIa in; ALAB-930. 31 NRC 343 (1990); ClJ-90-6. 31 NRC 483 (1990)
TRANSPORI'All0N SERVICES
anerzency. IdClllillc:ation or inclividuaI. needing; ClJ-90-3. 31 NRC 219 (1990)
VIOL\110NS
or antiUUIt 1iceme canditiOlll; DD-90-3. 31 NRC 595 (1990)

WAIVER
or rules cr qulltiooa; ClJ-90-2, 31 NRC 197 (1990)
or loven:i&n immunity. cautnx:tim. cI Equal Acx:eu 10 lU1tice Act ror: ALAB-929. 31 NRC 271
(1990)
WASTE DISPOSAL
evapontim. by ro=cl heating or acc:iclcnt-gQ>Crl!ed water at TMI-2; ALAB-926. 31 NRC 1 (1990)
or thorium mill tai1ings in engineered cIiIpaal ccIl: ALAB-92S. 31 NRC 263 (1990)
or thorium mill taiIinp in engineered cIispou1 cell; LBP-90-9. 31 NRC 150 (1990)
WA1ER
acc:idc:nt-genented, 11 TMI-2, disposal cI; ALAB-926, 31 NRC 1 (1990)
See alIo Groundwater
WlDSTI.EBLOWERS
rcprisat. againat; DD-90-1. 31 NRC 327 (1990)
WRIT OF MADAMUS
.tandard rew pmt cI; ClJ-90-3. 31 NRC 219 (1990)
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BIG ROCK POINT PLANT; Docket No. SO-ISS
REQUEST FOR ACIlON; May 4,1990; DIREcrOR'S DECISION UNDER 10 C.F.R §2.206;
D1).90-2, 31 NRC 461 (1990)
BLOOMSBURG
DECONTAMINATION; Docket Nos. 030-05980, 030-05981, 030-05982,
030-08335, 030-08444
ENFORCEMENT ACIlON; January 29, 1990; ORDER (Denying Motions to Dismiss NRC Orden
Issued March 16, 1989, and August 21, 1989, for Lack of Jurisdiction); LBP-90-7, 31 NRC 116
(1990)
ENFORCEMENT ACIlON; February 8, 1990; ORDER; LBP-90-8, 31 NRC 143 (1990)
ENFORCEMENT ACIlON; April 23, 1990; MEMORANDUM AND ORDER; ALAB-931, 31 NRC
350 (1990)
CALVERT CUFFS INDEPENDENT SPENT FUEL STORAGE INSTAll.ATION; Docket Nos. 72-8,
50-317,50-318
MATERIALS liCENSE; May IS, 1990; MEMORANDUM AND ORDER (Termination of
Proceeding); LBP-90-13, 31 NRC 456 (1990)
DIABLO CANYON NUCLEAR POWER PLANT, Units 1 and 2; Docket Nos. SO-27S-A, S0-323-A
ANTITRUST; June 14, 1990; DIRECTOR'S DECISION UNDER 10 C.F.R §2.206; DI).90-3, 31
NRC 595 (1990)
ONE FAcrORY ROW, GENEVA, Oll 44041; Docket No. 30-160SS-SP
SPECIAL PROCEEDING; March 30, 1990; DECISION; ALAB-929, 31 NRC 271 (1990)
SUSPENSION OF liCENSE; June 12, 1990; MEMORANDUM AND ORDER (Granting NRC Staff
Motion for Summary Disposition and Terminating Proceeding); LBP-90-17, 31 NRC 540 (1990)
PATlIFINDER ATOMIC PLANT; Docket No. 30-05004-MLA
MATERIALS liCENSE AMENDMENT; January 10, 1990; MEMORANDUM AND ORDER
(Request for Hearing); LBP-90-3, 31 NRC 40 (1990)
MATERIALS liCENSE AMENDMENT; June 21, 1990; ORDER TERMINATING PROCEEDING;
IlJP-90-19, 31 NRC 579 (1990)
PERRY NUCLEAR POWER PLANT, Unit 1; Docket No. S0-440-0LA
OPERATING liCENSE AMENDMENT; June 11, 1990; MEMORANDUM AND ORDER (Granting
Petition to IntelVcne); LBP-90-15, 31 NRC 501 (1990)
ROCKE1DYNE DMSION; Docket No. 70-25
MATERIALS liCENSE AMENDMENT; March 19, 1990; MEMORANDUM AND ORDER (Motion
to Strike); LBP-90-10, 31 NRC 293 (1990)
MATERIALS liCENSE AMENDMENT; March 30,1990; MEMORANDUM AND ORDER
(Reconsideration: Homeowners and LAPSR); LBP-90-11, 31 NRC 320 (1990)
MATERIALS liCENSE AMENDMENT; April 13, 1990; MEMORANDUM AND ORDER; CU-90-S,
31 NRC 337 (1990)
SEABROOK STATION, Units 1 and 2; Docket Nos. 50-443-01., S0-444-0L
OPERATING UCENSE; January 8, 1990; MEMORANDUM AND ORDER (Ruling on InlC1Vcnors'
Motions to Admit a Late·Filed Contention and Reopen the Record nased upon the Withdrawal of
the Massachusetts E.B.S. Netwodc and WCGY); IlJP-90-1, 31 NRC 19 (1990)
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OPERATING UCENSE; January 9, 1990; MEMORANDUM AND ORDER (Denying Intervenors'
Motion 10 Reopen Record Regarding Proposed Amendment 10 Operating License Application);
IJJP-90-2, 31 NRC 38 (1990)
OPERATING UCENSE; Fdnuary 26, 1990; MEMORANDUM AND ORDER; ALAB-9Z1, 31 NRC
137 (1990)
OPERATING UCENSE; March I, 1990; MEMORANDUM AND ORDER; CU-9()'2, 31 NRC 197
(1990); CU-90-3, 31 NRC 219 (1990)
OPERATING UCENSE; May 3,1990; MEMORANDUM AND ORDER (Ruling m Certain
Remanded and Referred Issuea); IJJP-90-12, 31 NRC 4Z1 (1990)
OPERATING UCENSE; May 31, 1990; DECISION; AlAB-932, 31 NRC 371 (1990)
OPERATING UCENSE: June 7,1990; MEMORANDUM AND ORDER; AlAB-933, 31 NRC 491
(1990)
OPERATING UCENSE: June 8, 1990; ORDER; CU-9()'6, 31 NRC 483 (1990)
OPERATING UCENSE: June Z1, 1990; MEMORANDUM AND ORDER (Following PrdIcarlng
Con!=nce); IJJP-9()'20, 31 NRC S81 (1990)
SEABROOK STATION, Units 1 and 2; Docket No. SO-443-0l.-l S0-444-OI.-l
OPERATING UCENSE: April 2, 1990; MEMORANDUM AND ORDER; ALAB-930, 31 NRC 343
(1990)
soum TEXAS PROJECf, Units I and 2: Docket Nos. S0-448, S0-449
ENFORCEMENT AcnON; February 8, 1990; ORDER; CU-9()'I, 31 NRC 131 (1990)
TIIREE MILE ISLAND NUCLEAR STATION, Unit 2; Docket No. SO-32()'0l.A
OPERATING UCENSE AMENDMENT: January 19, 1990; DECISION: ALAB·926, 31 NRC I
(1990)
TURKEY POINI' NUCLEAR GENERATING PLANT, Units 3 and 4: Docket Nos. S(),2S0, S()'2S1
REQUEST FOR AcnON; March 22, 1990; DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206;
D1).9()'I, 31 NRC 3Z1 (1990)
TURKEY POINI' NUCLEAR GENERATING PLANT, Units 3 and 4: Docket Nos. S()'2S()'OI.A-4,
S()'2S1-OI.A-4
OPERATING liCENSE AMENDMENT: January 16, 1990; MEMORANDUM AND ORDER (Ruling
m Motion (or Summary Disposition and Dismissal o( Proceeding); LBP-90-4, 31 NRC 54 (1990)
OPERATING liCENSE AMENDMENT: January 16, 1990; MEMORANDUM AND ORDER
(Denying Petitim 10 Intervene): LBP-90-S, 31 NRC 73 (1990)
TURKEY POINI' NUCLEAR GENERATING PLANT, Units 3 and 4; Docket Nos. S()'2S()'OI.A-S,
S().2SI-OI.A-S
OPERATING liCENSE AMENDMENI'; June IS, 1990; MEMORANDUM AND ORDER (Prdtcaring
Con!=nce Order: Parties and Cmtcntions); IJJP-90-16, 31 NRC S09 (1990)
YERMONI' YANKEE NUCLEAR POWER STATION; Docket No. S()'Z11-OI.A
OPERATING UCENSE AMENDMENT; April S, 1990; MEMORANDUM AND ORDER; CU-90-4,
31 NRC 333 (1990)
YERMONI' YANKEE NUCLEAR POWER STATION; Docket No. S()'Z1I-OI.A-4
OPERATING liCENSE AMENDMENT; January 26, 1990; MEMORANDUM AND ORDER (Ruling
m Petition (or Leave 10 Intervene Flied by the State o( Vcnnont); IJJP-9()'6, 31 NRC 8S (1990)
WEST CInCAGO RARE EARTIIS FACIlJTY; Docket No. 4().2061-ML
MATERIALS UCENSE AMENDMENr: February 13,1990; INITIAL DECISION (Ruling m All
Remaining Issues); LBP-90-9, 31 NRC ISO (1990)
MATERIALS UCENSE AMENDMENr; March Z1, 1990; MEMORANDUM; ALAB-928, 31 NRC
263 (1990)
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