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PREFACE
This is the thirty-second volume of issuances (1 - 496) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Appeal Boards, Atomic Safety
and Licensing Boards, and Administrative Law Judges. It covers the period from
July 1, 1990 to December 31, 1990.
Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with respect
to those applications. Boards are drawn from the Atomic Safety and Licensing
Board Panel, comprised of lawyers, nuclear physicists and engineers, environmentalists, chemists, and economists. The Atomic Energy Commission first established
Licensing Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created an
Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing
proceeding. The functions perfonned by both Appeal Boards and Licensing Boards
were transferred to the Nuclear Regulatory Commission by the Energy
Reorganization Act of 1974. Appeal Boards represent the fmal level in the
administrative adjudicatory process to which parties may appeal. Parties, however,
are permitted to seek discretionary Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, various decisions
or actions of Appeal Boards.
The Commission also has Administrative Law Judges appointed pursuant to the
Administrative Procedure Act, who preside over proceedings as directed by the
Commission.
The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the monthly
softbounds and any corrections submitted by the NRC legal staff to the printed
softbound issuances are contained in the hardbound edition. Cross references in
the text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.
Issuances are referred to as follows: Commission--CU, Atomic Safety and
Licensing Appeal Boards--ALAB, Atomic Safety and Licensing Boards--LBp,
Administrative Law Judges--AU, Directors' Decisions--DD, and Denial of
Petitions for Rulemaking-DPRM.
The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal significance.
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ALAB-934

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
AdmInIstrative Judges:
G. Paul Bollwerk, III, Chairman
Alan S. Rosenthal
Howard A. Wilber

Docket Nos. S0-443-0L

In the Matter of

S0-444-0L
(Offslte Emergency
PlannIng Issues)
PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st al.
(Seabrook Station, UnIts 1
and 2)

July 9,1990

The Appeal Board affirms that portion of the Licensing Board decision
in LBP-90-12. 31 NRC 427 (1990). that dismissed intervenor Seacoast Anti~llution League from the proceeding being conducted by the Licensing Board
on certain remanded issues.
RULES OF PRACTICE:
OF INTERVENOR

RIGHT TO PARTICIPATE; WITHDRAWAL

Notwithstanding a subsequent endeavor to preserve appellate rights. an
intervenor's announcement of its intention to walk away from issues on remand
before a licensing board because of disagreement over the effect of the remand
upon full-power license authorization forecloses any entitlement that it may have
had to participate on those issues by way of a later appeal.
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RULES OF PRACTICE:

DISMISSAL OF PARTIES

The Appeal Board's affirmance of the dismissal of a party relating to the
issues arising in one major segment of a case does not affect that party's
entitlement to participate in the adjudication of other issues that are now pending
or might arise in other portions of the case.

APPEARANCES
Robert A. Backus, Manchester, New Hampshire, for intervenor Seacoast AntiPollution League.
Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck, and Jerrrey
P. Trout, Boston, Massachusetts, for the applicants Public Service
Company of New Hampshire, et al.
Edwin J. Reis and Richard G. Bachmann for the Nuclear Regulatory
Commission staff.

DECISION
Before us is the appeal of the intervenor Seacoast Anti-Pollution League
(SAPL) from so much of the Licensing Board's May 3, 1990 memorandum and
order as dismissed it from the proceeding being conducted by the Board on
certain remanded issues.1 That action was based on the Licensing Board's view
that, in effect at least, SAPL had sought leave to withdraw. For the reasons that
follow, we affirm.
A. The facts underlying the controversy are summarized in ALAB-933, in
which we concluded that this appeal would lie.2 As there noted, on January
11, 1990, the Licensing Board issued an order in which it sought the advice
of the parties respecting how to proceed in its consideration of four issues that
we remanded to the Board in ALAB-924.' Responding to that order in a letter,
SAPL counsel informed the Board that it "could not expect SAPL to have the
least interest whatsoever in any further proceedings before the Board, given the
1LBP-90-12, 31 NRC 4Z1. In AL\B-933. 31 NRC 491 (1990). we =mtJy determined that that portion or
LBP-9().I2, but DO ether. ia IUbject to appeal at Ihia time.
2~, IUprtI DOle 1.
330 NRC 331 (1989). Those issues are identified in AL\B-933. All involved upccts cL the New Hampshire
Radiological Emergency Response Plan applicable to the portion oC the Seabrook plume expwure pathway
cmc:racncy p1anning zone (EPZ) located in that State.
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fact that the Board has decided the issue in the case by directing the 'immediate
authorization' for a full power nuclear license.'"
SAPL's pronouncement prompted a motion from the applicants seeking to
have the Board dismiss as abandoned three of the issues remanded in ALAB924 in light of SAPL's sponsorship and purported abandonment of them.5
Answering the motion, SAPL stated that it had never manifested an intent to
"abandon" the remanded issues but, rather, had indicated in the January 19
letter simply that it did not "intend to participate in litigation on any issues
that are unrelated to licensing.''6 Asserting that the Board had made clear that
it considered the remanded issues "irrelevant to licensing" because they are
not "safety significant," SAPL maintained that, so long as that determination
remained in effect, it had ''00 reason to participate in further proceedings before
the Board."7
The Licensing Board took this explanation of SAPL's purpose to mean that,
once the Commission approved the issuance of a full-power license for Seabrook,
there would no longer be any possible issue "related to licensing" on which
SAPL might participate.· That approval having occurred on March 1,' and the
license having issued shortly thereafter (on March 15),10 the Board concluded
that SAPL had effectively elected to withdraw and, accordingly, dismissed the
intervenor from the proceeding before it.H
B. In its appellate brief, SAPL insists that it neither sought leave to withdraw
from the proceeding nor abandoned the remanded issues. To the contrary,
essentially repeating what it said to the Licensing Board, SAPL tells us that,
depending upon the disposition made of those issues by the Board below, it
may well wish to pursue them before "other tribunals" (i.e., "the Appeal Board,
the Commission or perhaps even a reviewing court")P

4Lcttcrfrom Robert A. Backwl 10 Administnti.... Judge Ivan W. Smith., Gl. (lanuary 19, 1990) at 1. Mr. Bac:ltus
WU referring 10 the Board', November 9,1989 decision on, iltkr aliD, the radiological emergency respa1IC plana
foc the Muuchuacus portion of the Seabrook EPZ, which decision concluded with an authorization foc the wuance
of I full·power operating license. See LBP·89-32, 30 NRC 375, 651 (1989), apptaLr ptNlilll. That IUthorization
required Commission endorsement upon an "immediate dTectivcnesl" review ($" 10 C.F.R. 12764), which
wu follhcaning on March I, 1990. Su ru-90-3, 31 NRC 219 (1990), pttiticlLffor rtvilw ptNlilll 6ldl1I01rI.
Ma.uacluutlt.r Y. NRC, No.. 90.1132, 90.1218 (D.c. CU. filed March 7 and April n, 1990).
5 &. Applicanla' Motion 10 Dismisl Abandoned Remand Issuca (1anull)' 26,1990) It 34. The IpplicanU pointed
10 SAPL contcntiona IS, IS, and 2S as the gcncail of thClllC wuco. 14. It 1-2
6Seacollt Anti-Pollution League" Objection 10 Applicanll' Motion of JanuII)' 26, 1990 (Fcbnwy I, 1990)
at 1.
'14. at 1·2 AI
of the ricw it Innbuted 10 the licensing Board, SAPL cited both LBP-S9·32, 30 NRC
37S, and LBP-S9-33, 30 NRC 656 (1989), apfHlJ/.r P.!ldilll. a aubccqucnt dcciJion in which the liccnaing Board
g ..... ill reuom why the full-power liCCIIIC could wuc dc:apite the pendency of the nmandcd illuea.
• LBP·90-12, 31 NRC at 429.
, &. IIIprIJ note 4.
10 S,.leucr fran Mitzi A. Young. atalT c:oun.scl, 10 membera or thia Board (April 26. 1990) It 2
11 LBP-90-12, 31 NRC II 429-30.
I1BM of Scacout Anti-Pollution League at Appeal of LBp·90-12 (June 15. 1990) 112

,oun:cs
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Any endeavor along that line before this Board would. however, be unsuccessful. We have made abundantly clear our view that "[a]n administrative
hearing would be a meaningless charade if those with ample opportunity to participate were allowed to stand idly by and then, nevertheless, demand a replay
when they do not like the result."13 The force of that axiomatic proposition
is not affected by SAPL's apparent disagreement with the Licensing Board respecting the significance of the remanded issues with regard to an authorization
of full-power operation. As we also long ago observed. "intervention in an
NRC adjudicatory proceeding does not carry with it a license to step into and
out of the consideration of a particular issue at Will."14 Or, as stated another
way, "[p]arties may not dart in and out of proceedings on their own terms and
at their convenience and still expect to enjoy the benefits of full participation
without the responsibilities.""
In short. insofar as the issues remanded in ALAB-924 are concerned. the
governing principle comes down to this: One who plays "dog in the manger"
before the Licensing Board may not bark on appeal. This being so, the result
reached below was correct. Whether, as the Board believed. SAPL had sought
leave to withdraw from the proceeding that the Board was conducting on the
remanded issues is not of crucial significance. Nor is it important whether, as the
applicants claimed. SAPL formally "abandoned" those issues. The dispositive
fact is that SAPL annouriced in unmistakable terms its intention to walk away
from the remanded issues before the Licensing Board. SAPL's unavailing
endeavor to preserve appellate rights nothwithstanding, under settled principles
that announcement brought to a conclusion any entitlement it may have had to
participate on those issues.
We thus affirm SAPL's dismissal from the proceeding on the remanded issues.
To avoid any possible misunderstanding as to the impact of this affirmance, it
must be stressed that we neither need nor do pass at this time on the question
of the effect that SAPL's dismissal might have upon the disposition of the
remanded issues. As we determined in ALAB-933, any such question is not as
yet ripe for appellate review.11S

13 Pacific Gu lIIIIl Eucmc Co. (Diablo Canym Nuclear Power Plant. Unita 1 and 2). AUJJ·583. 11 NRC 447.
448 (1980) (footnote omil1ed) (holding lhal the railure or the Governor or Calif'omia 10 participate bero", the
Lic:enaing Baud on ccnain Ia~ precluded hi. appeal rroon thaI Boud·. diJpOOtion or thoac iaauca).
14 Nortlum S/Qtu Po>tMr Co. (Prairie bland Nuclear Gc:ncrating Plant. Unita 1 and 2). AUJJ·288. 2 NRC 390.
393 (1975) (holding thaI an intcnmor had rmfoited any funh... cntiIlcmcnt 10 puIy atalUl with noapccllO the
adjudication or a particular islllC because or his railun: 10 participate in the procccdings on ranand or lhal islllC).
15ColLfumm p _ Co. (Midland Plant. Unita 1 and 2). AUJJ·691. 16 NRC 897. 9<17 (1982) (dismissing the
appeal or an inlcrvcnor rer the railure 10 participate berore the Lic:enaing Board). 11M! IpOflU rni_ decliMd, 17
NRC 69 (1983). SII Gbo Glor,ia POWIr Co. (Vogtle Elcctdc Generating Plant. Unita 1 and 2). AUJJ·SSI. 24
NRC 529. 53G-31 (1986); NorWrfllNliaNl Public SlrYic, Co. (Bailly Gc:ncrating Sution. NucIcu·l). AUJJ·244.
11 AEC 244. 251 (1974).
lIS ~, NpN nota 1.
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Similarly, the conclusion we reach today has no bearing upon the matter of
SAPL's entitlement to participate in the adjudication of any other issues that are
now pending or might arise prior to the falling of the final curtain in the overall
Seabrook operating license proceeding. Manifestly, the SAPL pronouncements
that prompted the Licensing Board's dismissal" action were confined to the
remanded issues. And the Board's declaration carries no hint that it was
following the lead of the Commission in Shoreham and imposing the sanction
of dismissal from the entire proceeding because of SAPL's nonparticipation on
the remanded issues.l7 Rather, as we have seen, the Board left no doubt that it
deemed the dismissal to constitute the grant of relief that was sought by SAPL
itself.lI
It is so ORDERED.
FOR THE APPEAL BOARD

Barbara A. Tompkins
Secretary to the
Appeal Board

17 &6 £0,., Is/aNl U,IW,., Co. (Shordlarn Nuclear Power Station, Unit I), CU-89-2, 29 NRC 211 (1989).
llIn AIAB.933, 31 NRC It 496-97, we c:ancluded thlt the Ippeallt hand wu timdy bcc::auac it terminlted
SAPL'. right 10 puticipatc in the proceeding on the remanded UI\ICI. Although we did Dot explicitly 10 mlc,
undClJirding that conclusion wu the premise that this proceeding rcp_crucd a major ICgmcnt r:L the cue. 'That
plmliac zeated in tum on the ract that, It the time (u now), the remand wu caacntis11y all that the Uccnaing
BoanI had bcfme iL
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NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judge:
Peter B. Bloch

In the Matter of

Docket Nos. 70-00270
30-02278-MLA
(ASLBP No. 90-613-02-MLA)
(TRUMP-S Project)
(Byproduct LIcense
No. 24-00513-32;
Special Nuclear Materials
LIcense No. SNM-247)

CURATORS OF THE
UNIVERSITY OF MISSOURI

July 9,1990

The Presiding Officer denies Intervenors' motion for directed certification
because they failed to show a prima facie case that there were special circumstances requiring the waiving of the procedural regulation, 10 C.F.R. § 2.1205(1),
that permits the Staff to issue licenses during the pendency of special materials
cases.

RULES OF PRACTICE:

SUBPART Lj EXCEPTIONS OR WAIVERS

Intervenors have the burden of proof to establish a prima facie case that
there are special circumstances justifying a waiver of a Commission regulation.
They cannot carry their burden through mere assertion, without accompanying
affidavits.

7

RULES OF PRACTICE:
HEARING

SUBPART Lj ALLEGED RIGHT TO PRIOR

An alleged right to a prior hearing does not, by itself, provide grounds for
an exception to or waiver of 10 C.F.R. § 2.12050), which permits the Staff
of the Commission to issue license amendments during the pendency of a
proceeding. Furthermore, there is no regulation requiring the Staff to issue
"positive findings" as a prerequisite to issuing an amendment There must,
therefore, be an evidentiary showing of why it is inappropriate in a particular
case that the Staff take the authorized action before an exception or waiver might
be granted.

. MEMORANDUM AND ORDER
(Intervenors' Motion for Directed Certification)
·'Petitioners'· Motion for Certification of Question" (Motion), June 25, 1990,
has been responded to in "Licensee's2 Response in Opposition •••" (Response), July 3, 1990.
I.

BACKGROUND

Prior to filing the Motion, Petitioners had been granted status as Intervenors.
Before they were formally admitted, Intervenors had sought a "stay" (an order
seUing aside the contested amendments to Licensee's license) on the grounds
that they were entitled to a prior hearing: that is, that they were entitled under
the Atomic Energy Act to challenge the issuance of a special materials license
and to have a hearing before the license became effective. LBP-9Q-18, 31 NRC
559,574 (1990). With respect to that argument, I ruled:
I find that Uccnsee is correct in arguing that the Commission', regulatiool and prior
practice do not appear to c:mtemplate prior notice or hearings in all cases. 10 C.F.R.
§§ 2.103,2.104.2.1205(1); West Chicago, supra, 701 F.2d at 638, n.3. Hence, Petitionen'
argument is a challenge to the Canmission', regulations and - even if it may have merit

• ~tioncn are the Miaaowi Coalition foc the Environmcnt.the Mid--Miaowi Nuclear Weapons Fnoeze.. Inc., and
the Pbysic:ianl for Social Relponsibility/Mid·Missouri CtaplCr.
21JcenJec iI the Univc:nity d Miaowi, which bolds its licaue through its CUnIOn. III appliations for lia:me
ammdmenll wac granted bc:f'orc the petition foc a bearing wu filed.
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- it is beymd my purview. 10 C.F.R. 12.1239(a).3 [fuotnote in original; moved from
improper placement.]
The only open avenue when a regulation is challenged is 10 C.F.R. 12.1239(b), which
provides for certification because "special circumstances exist." If Petitionen choose to use
this avenue, then they should file promptly.

A fuller explication of my prior logic is that Intervenors were seeking a
ruling invalidating a license issued before this hearing began. They argued that
they had a right to a hearing and that a license whose issuance is challenged
cannot remain effective during the hearing because the hearing would lose its
meaning. However, a Commission regulation, 10 C.F.R. § 2.1205(1), permits the
Staff of the Commission to issue a license even after a request for a hearing is
filed. Hence, it follows that issuance of a license before a hearing is completed
is expressly authorized by the regulations and, as a result, it would also be
inconsistent with the principle embodied in the regulations to invalidate a license
issued before the hearing was requested.

II.

LEGAL GROUNDS FOR THE MOTION

In the pending Motion, Petitioners - who are now Intervenors waiver or exception to 10 C.F.R. § 2.1205(1), which states that:

seek a

or

The filing or granting
a request for a hcaring or petition for leave to intervene need not
delay NRC ltaff action regarding an application for a licensing action covered by thislubpart.

Presumably, if this waiver were granted, I would then be free to determine
whether to grant Intervenors' request that I suspend the Licensee's alreadyissued license until after this proceeding is concluded.
The sole ground for which an exception can be granted is that "special
circumstances exist so that the application of the regulation to the subject matter
of the proceeding would not serve the purposes for which the regulation was
adopted." 10 C.F.R. § 2.1239(b). The standard for proceeding with a request
for an exception is that I must determine whether a prima facie showing of
"special circumstances" has been made. If so, I must certify the matter to the
Commission. [d. As with other motions, the proponent of the order to certifyin this case, Intervenors - have the burden of proof (concerning the existence
of a prima facie case). 10 C.F.R. § 2.1237(b).

3 Although it is not mIircly dear from Ihe face of Ihe regulation whClhez Ihe proccdural tulea of !he Commillion an:
CCM:red by Ihe phrue, "lilY regulation rL Ihe Canmisaim isrucd in ill program for !he licmsina and regulatim of
• • • lpecial nuclear material," I concwde lhat it is approprialC to proIuDit any challcr!gc to a proccdural regulation
lhat affccta !he iauance rL apccia1 nuclear malCria1licaue1.
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ID.

A.

DISCUSSION OF THE MERITS

Prior Hearing and Starr's "Positive Conclusion"

In their first argument Intervenors seem to combine two ideas by stating that
the purpose of the regulations is not being served because, in essence: (1)
there has not been a hearing prior to the issuance of the license, and (2) the
Staff has not reached "a positive conclusion about the safety and environmental
consequences" of issuing the license. They cite the Statement of Considerations
for Subpart L, 54 Fed. Reg. at 8273, which is part of the history of the adoption
of the regulations and may therefore appropriately be used to help to interpret
the regulations.
Although Intervenors do not cite a particular portion of the Statement of
Considerations, the first relevant portion appears to contradict ground (1), for it
says:
[T)he Conunission • • • CXXlcluded it would not require the completion at any requested
hearing before the NRC staff could take the licensing action requested by the applicant. •••

The second relevant portion appears to be the one on which Intervenors rely for
ground (2); it says:
[I]n the face of a hearing request it [is] • • • permissible for the staff to proceed to act
in a panicular proceeding if, in its judgment, the action was appropriate. As indicated
previously, the Conunission certainly contemplatCl that when the staff is Ihle to reach a
positive COIIClusiOll about 1M safety and environmental consequences ofa proposed licensing
request, it will u1ce action despite a pending hearing request The determination about
whether or not it is appropriate to proceed with a particular licensing action prior to the
cooclusion of the proceeding before the presiding officer is left to the NRC ltaff, based on
its technical and administrative judgment [Emphasis added to reflect Intervenoo' CXXlcerns.]

Apparently, Intervenors would have us rule that there are special circumstances because the Staff has not made any formal finding' concerning their
''positive conclusion about the safety and environmental consequences of a proposed licensing request." However, the Commission went on to state that the
determination of appropriateness is the Staff's, and they did not suggest in the
Statement of Considerations or enact in the regulations any requirement for a

4 My zeview of the license amendments the Staff issued persuades me that there ....ere no ac:companying findings
,..hlUOeVa'. Uc:enJC No. 24-00513-32, Amendment No. 74; and Uc:enJC No. SNM-2A7, Amendment No. 12. ~c
aUo lenet fran Colleen Woodhead, Counsel for NRC Staff, to me, Iune 21,1990, explaining thIt
The Staff zeviewed the University', applications ac:c:onling to the guidance in Regulatcry Guide 10.3. No
..ray evaluation report or mviraunental uscssment was writIen. The hearing file c:anWts solely of the
two applications and the two amendments described aboYc.
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formal finding to support the Staff's determination.' Consequently, I do not find
that the absence of a formal positive conclusion is the kind of "special circumstance" that provides the ground for an exception.
B.

Special Hazard

Intervenors assert that 10 C.F.R. § 2.12050) is "designed for the routine materials handling license amendment, in which the materials involved present no
substantial hazard." They cite, without further reference, 52 Fed. Reg. 20,090.
After reading all of section "e. Staff licensing action during pendency of a
hearing," I have failed to find any support for the assertion concerning the intention of the regulation. Furthermore, I agree with Licensee's statement in its
Response that Intervenors have not provided any accompanying evidentiary support for their assertion that the materials being used are "extremely hazardous"
under the circumstances under which they are being used. Hence, I conclude
that there has been no showing of special circumstances relating to the hazard
involved in the contested license amendments.6
IV.

CONCLUSION

Accordingly, I conclude that there has been no prima facie showing that the
purposes for which 10 C.F.R. § 12050) was adopted would not be served in this
case.

Order
For all the foregoing reasons and upon consideration of the entire record in
this mauer, it is, this 9th day of July 1989, ORDERED, that:
Petitioners' Motion for Certification of Question, June 25, 1990, is DENIED.
Respectfully ORDERED,
Peter B. Bloch, Presiding Officer
ADMINISlRATIVE JUDGE
Bethesda, Maryland
'In!c:rvenom have not indicated Ihat any sequiranent for • formallindinJ cilita.
6The ahowinJ of rpecial c:in:umstances Jcerna. on tdlectien. to be Iimilu to Ihe sequin:ment for • llay. A Jlignly
weaker ahowinJ may be made with respect to Ihe immediacy and impanbility of injwy. since the conduct may
cootinue while Ihe motien for c:ertiJication is pending.
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The Board dismisses the sole Intervenor as a party based on changed
circumstances. Standing for the Intervenor was based on one member, who
was employed within the zone of interest of the plant, but who was dismissed
from his job. Given the prior history of the case, in which the sole Intervenor
already had the opportunity to show that it had bases for standing additional to
that of this one member, the Board did not afford any further opportunity to
show new bases for standing. The decision was without prejudice to a motion
to reopen should the member demonstrate in his pending Department of Labor
action in which that Applicant was responsible for his wrongful discharge from
employment.
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RULES OF PRACTICE:

STANDING; DISMISSAL

When an organization suffers a change of circumstances such that its standing
is affected, ordinarily it may demonstrate an alternative ground for standing.
However, when the organization already had the opportunity to demonstrate an
alternative ground for standing and failed to do so, it will not be afforded a
second opportunity. (lbis rule may not apply, however, fo the later stages of a
proceeding after extensive litigation has already occurred.)

RULES OF PRACTICE:
(10 C.F.R. § 2.760a)

DISMISSAL; SUA SPONTE ISSUE

When the only participating intervenor is dismissed, a Board may retain
jurisdiction to determine whether or not to exercise its authority to make one
or more of the pending contentions a sua sponte issue because it is an issue
important to safety or the environment 10 C.F.R. § 2.760a. It may ask for a
brief on the issue from the remaining parties.

MEMORANDUM AND ORDER
(Motion to Dismiss)
This Memorandum addresses a motion to dismiss the sole remaining Intervenor because a change in circumstances has deprived it of the basis for standing. We have decided to grant the motion to dismiss, for reasons we will discuss
in this Memorandum, and to request further information from the Staff of the
Nuclear Regulatory Commission (Staff) and from Florida Power and Light Company (Applicant) before deciding whether to declare a sua sponte issue pursuant
to 10 C.F.R. §2.760a.
Applicant filed a "Motion for Reconsideration and Dismissal" (Motion) on
June 22, 1990, to which Intervenor, Nuclear Energy Accountability Project
("NEAP"),1 filed its "Response of Nuclear Energy Accountability Project"
(Response) on July 11, 1990. The Staff filed the ''NRC Staff Response to
Applicant's Motion for Reconsideration" (Staff Response) on July 12, 1990.

11bomu I. Slporito, who hid bcc:n • petitioner in !hil cue, lurmpted to join in the Rcaponac. However. he ,...
dismiJsed from this case in LBP·9G-16. 31 NRC II 514. We inadvertently failed 10 include an ordering paragraph
on Ihia IUbject IlId will do 10 in this OnIer.
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I.

STANDING AS OF RIGHT

Applicant's Motion is based on a material change of circumstances that has
occurred since the March 23, 1990 prehearing conference and which affects the
basis for LBP-90-16, 31 NRC 509 (1990) (Standing Decision). In our Standing
Decision, we determined that the sole ground for the admission of NEAP as
a party was the standing of its officer, Thomas J. Saporito. His standing was
based on his employment in the geographical zone of interest of the Turkey Point
facility, at the ATI career Training Center (A11) in Miami, Florida. However,
Mr. Saporito was discharged by ATI on May 10, 1990, and has not presented
any other claim to activity that could be a basis for standing.
In its response, NEAP admits that there are changed circumstances that
eliminate the basis of standing for NEAP.2 The Response asserts that Mr.
Saporito is seeking employment wherever he can find it, including within the
Miami area; but there is insufficient information with which to consider the
job-seeking activity a basis for standing.'
However, NEAP differs from Applicant in its assessment of the consequences
of this changed circumstance. It seeks permission to submit additional facts
and legal argument that could establish its standing on other grounds.4 In the
alternative, it asks that we hold the hearing in abeyance pending a determination
in an allegedly related Department of Labor Action as to whether or not
Applicant was responsible for Mr. Saporito's dismissal by ATI.'
However, we find that the facts NEAP would have us address have already
been fully litigated, resulting in our denying Mr. Saporito's motion to withdraw
as the basis for NEAP's standing. His motion was based on an allegation
of intimidation that we considered frivolous and we considered as struck all
allegations of intimidation. LBP-90-16, 31 NRC at 538.
Mr. Saporito filed a "Notice of Withdrawal from Proceeding" on April I,
1990. We read the notice of withdrawal, which included Mr. Saporito's notice
that he was withdrawing as the basis for NEAP's standing. The alleged reason
for withdrawal was that he was harassed by Applicant But we were not
satisfied with the factual basis for the alleged harassment and we also were
concerned that should the motion be granted NEAP would be deprived of its
standing. Out of solicitousness for Mr. Saporito, who is not a lawyer, we issued
a Memorandum and Order in which we requested further information about the

2RcsponJc Il 2.
'Id. In the cmtext of this cue, we are considering the effect of these c:lwtged c:irc:urnstanc:ea It an early atage
of liIigltion, before dlsc:ovay hu c:ommcnced. We do not Iddmls in this opinim whether or not I change of
residence in I more fully liIigaled cue would desuoy Ilanding.
41d. Il3.
'Id. Il4-7.
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alleged harassment and about the standing of NEAP.' Then, after having received NEAP's filing - which included an affidavit that attempted to show that
its standing could be based on an individual other than Mr. Saporito - we ruled
that NEAP's standing was based solely on Mr. Saporito's standing and stating
that "NEAP has already had all the opportunity it needs to establish standing;
it may not file any further documents alleging a new basis for standing."'
We adhere to our prior rulings. We note that until this time Mr. Thomas J.
Saporito, who is not a lawyer, has appeared on behalf of NEAP, as is his right
under the procedural regulations. 10 C.F.R. § 2.1215(a). As the representative
of NEAP, Mr. Saporito had the full authority and responsibility to represent
it, on both technical and procedural matters. He could win or lose the case on
complex issues of science, engineering, and law. He also could make arguments
that impose the costs of response on opposing parties and the costs of decision on
the Nuclear Regulatory Commission. While we have been patient and protective
of his needs as a nonlawyer, he has now had all the protection he can properly
be afforded.
NEAP has had ample opportunity to demonstrate that it has standing independent of Mr. Saporito, and it has not done so.

II.

PERMISSIVE STANDING

In reviewing the record, we have noticed that we never made a clear
ruling concerning whether or not NEAP was entitled to discretionary standing,
pursuant to its argument that it be permitted discretionary intervention pursuant
to Portland General Electric Co. (pebble Springs Nuclear Plant, Units 1 and 2),
CLI-76-27,4 NRC 610,612,614-17 (1976); Virginia Electric and Power Co.
(North Anna Power Station, Units 1 and 2), ALAB-363, 4 NRC 631 (1976);
Public Service Co: of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-397,
5 NRC 1143, 1145 (1977); Tennessee Valley Authority (Watts Bar Nuclear Plant,
Units 1 and 2), ALAB-413, 5 NRC 1418, 1422 (1977).'
The test for discretionary intervention is set forth in Pebble Springs, supra,
4 NRC at 616, and in the following significant passage, at 617:
AI • general matter, however, we would expect practice to develop, not through precedent,
but through attention to the concrete racts or particular limations. Pennission to intervene
should prove more readily available where petitioners show significant ability to conlnDute
m substantial inucs of law or ract which will not otherwise be properly raised or presented,

'U11pUbliahed Memorandum rL Apri12A, 1990.
7 Standing Dcc:iIion, LBP-9G-I6, 31 NRC at 514.

'Petitioner'. Amended Petition for lntcvenIion and Drlei' in Support Thereof, March 6, 1990. It 21-22..
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set forth these matten with suitable specificity 10 allow evaluatim, IIId demonstrate their
importance and immediacy, justifying the time necessuy 10 cmsider them.

In applying that standard to this case, the principal evidence that NEAP offers
that it can make a valuable contribution is the Affidavit of Thomas Saporito,
Jr.' The principal factor weighing in favor of the admission of Mr. Saporito is
his statement of concern about "relaxed safety margins in the revised technical
specifications." This concern, as evidenced by the voluminous contentions
filed by him, has the potential for creating the incentives for the Staff and the
Applicant to take a closer look than they previously had done.
However, Mr. Saporito also discloses that he needs to be employed full time
and that he does his research primarily on Fridays, Saturdays, and Sundays.'o
There is no indication that any other member of NEAP plans to help him or
that NEAP has any financial resources with which to hire technical or legal
assistance,u Mr. Saporito appeared at the prehearing conference entirely by
himSelf.
Mr. Saporito's expertise is "in the technical field of analog and digital
electronics related to instrument repair and calibration for a period of about
seventeen (17) years."U He has 7 years' experience in Applicant's plant in
repairing and calibrating a wide variety of systems,13 In addition, he has an
Associates Degree in Electronics Technology and has attended various technical
training seminars.'4 He is an instructor in digital electronics and microprocessor
technology and has a patent for a Renal Dialysis Concentrate Delivery System,
which he designed and built15
We know Mr. Saporito, from our brief experience, as reasonable and intelligent Furthermore, he has shown substantial integrity in withdrawing many of
his contentions after we asked him to identify errors or omissions in Applicant's
analysis that he thought created a safety concern.
Nevertheless, and despite these positive factors, Mr. Saporito has brought
little technical expertise to his presentation of his contentions. His primary
contribution has been to review Applicant's technical specification changes and
to identify those in which Applicant said that some "relaxation" has occurred.
When he has specified that there are omissions in Applicant's analysis, the

'Petitioner'. Amended Petition .t 21, ItI&chcd affidavit.
10 Affidavit It 2. ,7.
II Ahhcugh Ms. Billie Garde hu now en/.CmI an Ippearance with n:specl to llanding and intimidation iaauca, her
cxmmitmCllt Ippears to be limited to Ibis portion of the cue - which iJ related to the Depar!ment of Labor cue
with which Ms. Garde alIo iJ cmcemcd.
U Affidavit It 2. , 10 (ernphuiJ Idded).
131d. It 3, ,,11, 12.
1414. " 13, 14.
15 ld. " 13-1S.
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specification was based on careful scrutiny and reason but did not show any
independent expertise. As we said in LBP-9().16, 31 NRC at SIS:
Although Petitioner submitted lengthy contentions thal purported to canply with the
COOlenUoo requiremen1s now in effect., on examinatioo we find thal they COOlin primarily ci
allegatioos - based at Applicant's own admissioos -that Applicant hu in sane instances
relaxed requirements in the coone of amending its technical specificatiat.. Generally,
Petitioner failed to advance an independent basis for any of its CatIenliool. Inltead. Petitioner
relied entirely on alleged omiuions in Applicant', analyses and said it intended to IUpport
its proposed contention. by Mr. Saporito', expert opinion, by intenogation of Applicant'.
witnesses, and by discovery, without any indication of the analytical basil for furlher inquiry.
These allegations of anissiat were always based on assertioo, without any specific IOUrce
fA evidence cooccrning the importance of the alleged omission.

When we evaluate the nature of NEAP's contribution. using the standard for
permissive intervention, we find that it is not entitled to permissive intervention.16 We are particularly concerned that NEAP has not brought 10 bear
any substantial expertise 10 demonstrate the importance and immediacy of its
concerns or 10 justify the necessity of considering them. Because of the way
in which the case has been presented. it has been left to the Board 10 analyze
the record and use its own expertise to determine the importance of NEAP's
concerns.
Hence, we conclude that on balance it is not appropriate 10 use our discretion
to admit NEAP as a party.

m.
A.

SUA SPONTE QUESTIONS

Legal Background
Pursuant to 10 C.F.R. § 2.7603,
Matters not put into controveny by !he parties will be examined and decided by the presiding
officer only where he or Ihe determines thal a serious safety, environmental, or common
defense and security matter exists.

This authority to raise matters on our own or "sua sp0nle" gives rise to the
responsibility to determine whether or not to use the authority.

16We have euminc:d all.ix flCIOIS listcd in P.bbk Springs. 4 NRC at 616. Of these, the lint weighs moderately
in fnor of admission. The secatd and third hive very little positive effect .ince NEAP'. memben have not
dcmonstnted that they have IUbstantial inIerc:ItI within the zone of inIerost foc this power plant. FaclolS four
through .ix have linIe effect. There is now an increucd awucneu in the Staff of NEAP'. c:oncema and they
may Ihc:rcfore to lOme eltlalt protect Pcritiona'. interest, but that is alway. true cL the Staff and hu Iinle effect
on the balance. Th= are no ether parries to protect Petitioner'. interesL Then: is Iinle reuon to believe that the
"broadc:nin&" oc initialing of this proceeding is in any way inappropriate, 10 that factoc has 1inIe wcigbl.
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In dismissing NEAP after having reached a determination that some of its
contentions were litigable, we have a responsibility to consider whether or not
to retain jurisdiction of one or more of its contentions as a sua sponte matter. In
reaching this determination, we must consider the seriousness of each contention.
However:
The mere accepl.anCe d a contention does not justify a board to assume that a seriOUI safety.
envirorunental. or canmon defense or security matter exisu or otherwise relieve it of the
obligation 1Dlder 10 CFR 2.760& to affirmatively determine that luch a matter exisuP

Furthermore, if the matter has already been spotlighted for serious consideration
by the Staff, apart from the hearing process, then the seriousness of the issue is
mitigated and a Board need not declare it to be a sua sponte issue.II

B.

Consideration or the Admitted Contentions

After reviewing the admitted contentions in light of our present knowledge,
some might be considered serious safety or environmental issues. n Therefore,
we request the comments of the Staff of the Nuclear Regulatory Commission and
of the Applicant concerning whether any of the admitted contentions raise issues
requiring admission by the Board as sua sponte issues. We provide 20 business
days from this opinion's date of issuance for the StalT to respond to our request
and we provide the Applicant 10 additional business days to comment on the
Staff response. StalT and Applicant are invited to discuss the Board's reasons
for admitting these contentions and each of the criteria we have discussed above
as relevant to the admission of a sua sponte issue.
IV. POSSIBLE EFFECT OF
DEPARTMENT OF LABOR PROCEEDING

We have been informed of the pendency of a Department of Labor Proceeding
concerning whether or not Applicant was responsible for having Mr. Thomas
17TUtU Ulilitiu GcllUatUtl Co. (Comanche Peak Steam Electric Station. Units 1 and 2). CIl·81·36. 14 NRC
1111. 1114 (1981).
11 CiltciNuJtiC;,." GIld Ekctric Co. (William It Zimmer Nuclear Power Station. Unit 1).01.82·20. 16 NRC 109.
110 (1982). J.. CanmilSioncr Aue1stine points out in his dissent in thlt cue, at 116. CYa\ the Staff agreed that
the particular issue met the criteria Coc admission u a _ IpOfIU issue because it WII Ma moo aerlou. issue.M
Although the CanmilSion itsclf' appean not \0 offer a ntionale Coc how it could take the action it did. in Cace oC the
rcgu\ation - and Chairman Palhdino made it clear at 112 thlt he did not intend \0 rcvoke the _ lpofIU authority
- we believe that our explanation in the tat of this dcc:ilion provides an appropriate ntionale sympathetic \0 the
intent of the Commission.
However. in this cue we are uninConnod oC the Staff'1 cvalustion oC the importance of the issues before us or
oC tho exlalt oC ill Collowup of these islUCl. 10 the proper applic:ation oC the zu..-r rule is not Ipparent.
19 S6. LBP·9().16. 31 NRC It 526-27. 528-29. 532.34; NUREG-1410. "Loll of Vital AC Power and the Residual
Heat Removal Syatan During Mid.Loop OpentiOlllat Vogtle Unit 1 on March 20. 1~ (lune 1990).
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J. Saporito dismissed from his present jo\)20 and therefore causing the loss of
standing for NEAP. There is nothing in our record to support that allegation, and
Mr. Saporito had adequate opportunity to support the allegation had he chosen
to do so. So we have no reason to grant NEAP's request to hold our hearing in
abeyance pending the DOL determination of this case.
On the other hand, we have not fully adjudicated the facts of the allegations
being litigated in the DOL case. Should that agency determine that Mr. Saporito
was wrongfully dismissed, at Applicant's hands, then it would seem improper
that through that wrongful action Applicant would have succeeded in having
this case dismissed. Hence, we wish to state that this case is being dismissed
without prejudice to a motion to reopen should the DOL uphold Mr. Saporito's
allegation of wrongful discharge at the hands of Applicant.
Based on our record, we have no reason to suspect Applicant in any way. We
have even 'ruled that allegations of harassment or intimidation against Applicant
should be stricken from our record. Nevertheless, we would not close the NRC's
doors should the DOL uphold Mr. Saporito's allegation.21

Order
For all the foregoing reasons and upon consideration of the entire record in
this mauer, it is, this 18th day of July 1990, ORDERED, that:
1. The Nuclear Energy Accountability Project (NEAP) is dismissed as a
party.
2. NEAP's dismissal is without prejudice to a motion to reopen our record
should Mr. Thomas J. Saporito obtain a final judgment in a Department of
Labor proceeding that he was wrongfully dismissed from his job at AT! Career
Training Center at the hands of Florida Power and Light Company.
3. The Staff of the Commission is requested to comment, within 20 business
days from the issuance of this decision, on whether the admitted contentions
contain any serious issues that should be admitted into this proceeding sua
sponte. Applicant may have 10 additional business days. within which to
comment on the Staff's filing.
4. Mr. Thomas J. Saporito is dismissed as a party.22
5. Because NEAP and Mr. Saporito are dismissed as parties, this is an
initial decision pursuant to 10 C.F.R. § 2.760. NEAP may appeal its dismissal
20 Response .t 4-7.

21 Staff 'gnu, in Staff Response .t Z n.1, that NEAP may file • motion bdme Ihe Commission to reopen !he
proceeding ahould Mr. Saporito prevail before !he Department of Labor. (Staff hu argued Ihlt we cannot take up
• m.tter involving intimidation because of. Mcmonndum of Undentanding Bctwcc:n NRC and the Dcputmcnt
of Labor; Employee Protcc:tion (47 Fed. Reg. S4,58S (Dec. 3, 1982». We do not .ddress this point u it ia no
longer. live ia.rue in this procecding.)
22 S" note I, .bove.
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as a party pursuant to 10 C.P.R. § 2.762. which provides for a notice of appeal
within 10 days after service of an initial decision and for the appellant's brief
to be filed within 30 days after the filing of the notice of appeal.
THE ATOMIC SAFETY AND
LICENSING BOARD
Dr. George C. Anderson (by PBB)
ADMINISTRATIVE JUDGE
Elizabeth B. Johnson (by PBB)
ADMINISTRATIVE JUDGE
Peter B. Bloch, Chair

ADMINISTRATIVE JUDGE
Bethesda, Maryland
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THE CLEVELAND ELECTRIC
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This Memorandum and Order denies motions for reconsideration filed by
Licensee and Staff ofLBP-90-15, 31 NRC 501. LBP-90-15 reviewed a petition
to intervene and contention filed in response to a notice indicating that Licensee
had applied for an amendment to its operating license that would delete cyclespecific parameter limits and other cycle-specific fuel information from the Perry
Technical Specifications and substitute a provision allowing Licensee to set these
limits in accord with NRC-approved methodology. The contention raised an
argument that grant of the amendment will unlawfully deprive Petitioner of its
hearing rights under § 189a of the Atomic Energy Act In this Memorandum and
Order, the Board affirmed its holding that if the license amendment vested any
substantial discretion in Licensee in determining the cycle-specific parameter
limits, it might well deprive Petitioner of hearing rights conferred by § 189a of
the Atomic Energy Act The Board admitted the Petitioner and its contention in

eResozvccl m SO-44o-0LA·2 docket in oa:ordancc with CUe!, Docketing and Savicc Branch memo of 6114190-
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order to afford Petitioner the opportunity to confront Staff's factual argument
that the amendment would not have this effect
ATOMIC ENERGY ACT: CONTENT OF POWER REACTOR
TECHNICALSPECnnCATIONS
Section 50.36 of the Commission's regulations requires that power reactor
Technical Specifications must include those matters as to which the imPosition
of rigid conditions or limitations is necessary to obviate the possibility of an
abnormal situation or event giving rise to an immediate threat to the public health
and safety. Cycle-specific parameter limits are such matters. The Commission
may not abdicate its responsibility to review and approve license amendment
applications that raise such matters by granting licensees substantial discretion
in determining them.
ATOMIC ENERGY ACT:

§189a HEARING RIGHTS

An interested member of the public is entitled to an opportunity for hearing
on an application for an amendment to a power reactor license.

MEMORANDUM AND ORDER
(Denying Starr's and Licensee's Motions for Reconsideration)
This proceeding results from a petition to intervene and request for a hearing
filed on March 8,1990, by Ohio Citizens for Responsible Energy, Inc. (OCRE).l
OCRE petitioned in response to a notice2 that NRC was considering the issuance
of a license amendment to The Cleveland Electric TIluminating Company (CEn.3
The license amendment in question removes cycle-specific core operating limits
and other cycle-specific fuel information from the plant's Technical Specifications (fS) and replaces them with NRC-approved methodology for determining
these limits. These limits provide the technical rules under which the reactor
may be operated. OCRE wishes to litigate a single contention which states:

lOCRE is a private, nonprofit corporation that specializes in n:scarch and advocacy on issues or nuclear reactor
or !he highest uIc:ry standards to such facilities. It was an intervenor in
the Pcny operating license proceeding. In this proceeding. it acck.s to intervene on behalf or its member and
representative, Susan L. Hiatt, who resides within IS miles of !he Pcny plant. CEI and Staff do not question
OCRE's representations in this regard.
2 S.dS Fed. Reg. 4282 (Feb. 7, 1990).
3 CEI is lead applicant for iuclf and Duquesne Light Company, Ohio Ediam Company, 1'cnnlylvania Power
Compmy. and the Toledo Edison Compmy, co-ownc:rs of the Pcny Nuclear Power P1ant.

uIc:ry and promotes the Ipplicatim
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The Licensee', proposed amendment to remove cycle-specific parameter limits and other
cycle-specific fuel information from the plant Technical Specifications to the Core Operating
Limits Report violates Section 189a of the Atomic Energy Act (42 USC 2239a) in that it
deprives members of the public of the right to notice and opportunity for hearing on any
changes to the cycle-specific parameters and fuel information.

In its petition OCRE agreed with CEI and Staff that the amendment involves
purely an administrative matter that raises no significant hazards considerations
as the latter term is defined in 10 C.F.R. § 50.92(c). It stated that its intent is to
raise a legal issue, viz.: that the grant of the amendment will deprive OCRE
members of the legal means to participate in the consideration of significant
changes to the plant's cycle-specific operations.
In LBP-90-15, 31 NRC 501 (1990), we tentatively determined that OCRE
had standing to intervene and had stated a valid contention. There we stated:
It may be that the amendment at issue would improperly deprive OCRE of hearing rights
with respect to future changes in cycle-specific parameter limits.
The answer to that question depends on whether the changes that the amendment would
make are in accord with § 50.36 and the Trojan decision [Portland General Electric Co.
(Trojan Nuclear Plant), ALAB-531, 9 NRC 263, 271-74 (1979»). As noted above, that
decision interprets § 50.36 to require that
those matters as to which the imposition of rigiiJ conditions or limitations upon reactor
operations is deemed necessary to obviate the possibility of an abnormal situation or

elleN gilling rue to an immediate threat to the public health and safety
must be included in the Technical Specifications. Clearly, cycle-specific parameter limits are
necessary to obviate the possibility of an event that could immediately threaten the public
health and safety. Staff slates that the amendment in question is not contrary to the Trojan
decision because it will not result in any reduction in safety margins. However, in our view
that is the issue raised by OCRE's contention.
Leaving it to CEI (or any other licensee) to determine cycle-specific parameter limits
in accord with approved methodology but without prior Staff approval would only be
proper, in our view, if the methodology by which they are determined does not allow for
excessive discretion or judgment on the part of CEI. We are unable to determine from the
license amendment application or fran Generic Letter 88-16 whether such discretion would
be permitted. If excessive discretion were permitted the licensee, the amendment could
constitute an unlawful abdication of Commission responsibility to pass on the question
of whether a licensee's activities meet the standards of the Atomic Energy Act and the
concomitant responsibility to provide the public an opportunity to participate in that process.
The question here at issue, while ostensibly only a question of law, is not barren of
subLle factual content. The legal issue is whether the change will unlawfully deprive OCRE
of participation in the seuing of the safety-significant cycle-specific parameter limiu. But if
the methodology specified for the calculation of those parameten and the specification of fuel
design are such as to rigidly determine the cycle-specific parameter limits without the use of
engineering judgment, OCRE would lose no legal rights by the change. (OCRE', greatest
loss would be the dubious privilege of checking CEI', arithmetic.) On the other hand, if, as
a matter of fact, substantial engineering judgment is needed to derive the parameters fran
the bases to be included in the new tech specs, the change would indeed deprive OCRE of its
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legal right to participate in the setting of safety-significant pararneten. Thus we see wrapped
within the outer layer of the legal question a more recondite question of fact: To what
extent does the material to be included within the new Technical Specifications inexorably
specify the cycle-specific parameter limits that would be removed? If lome engineering
judgment is permitted. is it permissible under the Atomic Energy Act for CEI to exercise
it? We believe that these issues would benefit from expert testimony."

Because our reasoning went beyond the arguments that had been raised by
the parties, we did not issue an order admitting OCRE as a party, but rather
permitted CEI and Staff to move for reconsideration. Both have done so, and
OCRE has responded to those motions.
In its motion of June 28, CEI makes three arguments. First, it repeats its
position that OCRE lacks standing to participate because it has not demonstrated
that it will suffer an injury in fact from the amendment and has not asserted
an interest protected by the Atomic Energy Act CEl's argument is that
OCRE's alleged injury is wholly speculative, raising only the possibility that, at
some future time, OCRE may be unsuccessful in seeking a hearing on certain
unspecified CEI modifications to the cycle-specific parameter limits. CEI also
argues that OCRE's claimed injury, the improper denial of hearing rights, does
not raise a health and safety interest that is protected by the Atomic Energy
Act.'
In its July 12 response, OCRE denies that the loss of hearing rights is in any
way speculative. OCRE correctly points out that that loss is one of the intended
results of the license amendment at issue.1i We agree with OCRE that this is a
direct and immediate injury. If OCRE does not assert it as a basis for standing
now, but rather permits the license amendment to go into effect, there will be
no future opportunity to raise the issue before the Commission. We also agree
with OCRE that the hearing right it asserts is protected by the Atomic Energy
Act. After all, it makes no sense for Congress to have provided for a right to a
hearing before an administrative agency, and not to have provided a remedy to
one deprived of that right by the agency.
Second, CEI complains of our statement, quoted above, that:
Oearly, cycle-specific parameter limits are necessary to obviate the possibility of an event
that could immediately threaten the public health and safety.

CEI believes that this statement illustrates that we have prejudged the merits of
OCRE's contention because it suggests that we have already concluded ''that
"LBP.90-1S.31 NRC SCJ6..07.

'CE!', Iwte 28 Motion at 24.

Ii Iuly 11 Response at 24. OCRE also lUtes thlt it has cauin NSpccilic "rely concerns about \he adequacy of
the canputstional methodologies used to support the reload InIlyses and 10 calculate \he core operating limits."
OCRE states thlt it may wish to raise these cmcems in futwe proceedings.
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under certain circumstances the information that Licensees propose to remove
from Technical Specifications cannot be removed without violating 10 CPR
§ 50.36.•• •Wf CEl's quoted statement is absolutely correct. We have concluded
that CEl's proposal to remove information from the Technical Specifications
may violate § 50.36 if it would 'Vest too much discretion in CEI. The statement
from LBP-90-15 quoted above states the obvious and provides the basis for that
conclusion. We reached that conclusion in the context of considering whether
"the contention, if proven, would be of no consequence in the proceeding
because it would not entitle petitioner to relief." 10 C.P.R. § 2.714(d)(2)(ii).
Thus we concluded that under certain circumstances, the contention might entitle
the Petitioner to relief in this proceeding. This conclusion in no way indicates
a prejudgment of the merits of the contention on our part.
CEl's last argument is that we have in effect raised a sua sponte issue without
following the procedure required by 10 C.P.R. § 2.76Oa. CEI bases this argument
on the facts that OCRE characterized its contention as raising purely an issue
of law, stated that no significant hazards were involved, and never suggested
that safety concerns might be raised. CEI states that we have transformed that
contention from the purely legal issue put forward, i.e., the amendment would
improperly deny hearing rights, to
a more recondite question of fact: To what extent does the material to be included within
the new Technical Specificatioos inexorably specify the cycle-specific parameter lirniu that
would be mnoved7 If some engineering judgment is permitted, is it permissible \moor the
Atomic Energy Act for CEI to exercise it?8

CEI believes that the question whether the setting of cycle-specific parameter
limits involves substantial engineering judgment is beyond the scope of the
contention advanced by OCRE.'
Although it does not phrase the issue in terms of 10 C.F.R. §2.760a, Staff
also believes that we have incorrectly interpreted OCRE's contention. Like CEI,
Staff points out that OCRE has consistently maintained that the contention does
not raise an issue of safety significance. Staff urges that we reconsider our
interpretation of OCRE's contention.IO
For its part, OCRE states that we have not raised a sua sponte issue, but
have merely recognized the need for factual analysis in order to resolve the
contention. However, OCRE goes on to express concern that our analysis limits
its hearing rights to the degree of engineering judgment accorded CEI by the
proposed amendment. OCRE states that those rights also encompass the Staff-

m·, June 28 Motioo at 5-6.
'm', Jlme 28 Motioo at 6-8.

7

ILBP.90-1S,31 NRC.t 507.

10 swr'. Motion cL July 3 .t 4.
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approved methodologies applied by CEI, noting that these are not contained in
the Commission's regulations and consequently are subject to challenge.ll
We believe that Staff and CEI are incorrect in stating that our analysis has
strayed far beyond the contention that OCRE put forward. That contention
raises a legal issue, viz., whether the amendment improperly would deprive
OCRE of hearing rights under § 189a of the Atomic Energy Act "on any
changes to the cycle-specific parameters and fuel information." While OCRE
advanced no argument in support of its contention which centered on the safety
implieations of the change, but argued that § 189a and the judicial decisions
interPreting it prohibit the Commission from depriving OCRE of the right to a
hearing on such changes, the terms of the contention inexorably raise a safety
consideration. The contention asserts that § 189a prohibits the elimination of
an opportunity for hearing on these changes. Section 189a requires a hearing
on license amendments, and changes in Technical Specifications require such
amendments. Thus OCRE's contention is correct if cycle-specific parameter
limits and fuel information are of such a nature as to be required to be in the
Technical Specifications. Clearly, the Trojan decision requires that some such
limitations must be included in the Technical Specifications.II
The amendment would both remove these limitations from the Technical
Specifications and permit CEI to calculate them according to approved methodology. From this we assume that CEI would be permiued to implement the new
cycle-specific parameter limits so calculated without prior Staff approval. Given
the safety significance of the cycle-specific parameter limits, this would only be
proper if the methodology required to be applied does not permit substantial
discretion on the part of CEI. In that circumstance, the Commission will exercise its statutory responsibilities through approval of the methodology, thereby
removing the need to include cycle-specific parameter limits in the Technical
Specifications. Indeed, the Notice to which OCRE responded indicates that the
methodology is specifically referenced in the Technical Specifications. Presumably, OCRE could have raised a challenge to the methodology in response to
the notice that the instant amendment was under consideration. Permitting such
a challenge would satisfy the hearing requirements of § 189aP

11 OCRE·. July 11 Rcsporue at 7·9.
11 Staff'. affiant. Mr. Fieno. con/inns thi•• Mr. Fieno allIeS that U[a]n example of a cyclo-spccific puamctcr for
I boiling Wlter reactor is the minimum critical power ntio ••• that protects the fuel cladding from overheating."
FienD Affidavit at 213 OCRE hal cxprcsscd conccm that our interpretation of ill contcnlion wu too IlUTOW because it docs not
contemplate that. if OCRE'. contention is granted, it would be able to challenge the Staff'. methodology in future
hearings. While we believe that the answer to the question posed by OCRE'. contention depend. at the narrow
issue of the amount of clisetetion that the amendment would vest in CEI. we do not believe that any future hearing
that might be held would be limited by that narrow issue. Rather, we believe that the .cope of any such hearing
would be controlled by existing Commission pnctice.
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This brings us to the substance of Staff's motion. Staff views LBP-90-15 as
raising several questions. Staff characterized the questions raised as whether:
[qycle·specific parameter limits are conditions of operation required to be in the technical
specifications (TS) by 10 CFR § 50.36;
[1lhe methodology of calculating cycle.specific parameters required by the 1'5 allows for
"excessive Iudgment" by the Licensee;
[1lhe proposed amendment constitutes an unlawful abdication of Commission respoosibility
to pass on the questioo of whether a licensee'. activities meet the standards of the Atmlic
Energy Act: and
[1lhe cycle·specific parameters are conditions or limitations necessary to obviate the pos.ibility of an abnormal .ituation or event giving rise to an immediate threat to the public
health and .afety.14

In order to answer these questions, Staff has supported its motion with
the affidavit of Daniel Fieno. Staff characterizes Mr. Fieno's affidavit as
demonstrating that the proposed amendment will not vest excessive discretion
in CEI, that relocation of the cycle-specific parameter limits from the Technical
. Specifications to the Core Operating Limits Report "does not involve conditions
of reactor operation necessary to obviate the possibility of an abnormal situation
or event giving rise tQ an immediate threat to public health and safety as
described in 10 CFR § 50.36." Staff notes that this change does not involve any
change in the regulatory limits for operation. The latter remain the same and
continue to govern the cycle-specific parameter limits through the application
of approved methodology.
OCRE notes that the affidavit provides some of the factual information that we
sought but does so without providing it an opportunity to confront the witness.
OCRE maintains that Mr. Fieno does not answer our question regarding the
degree of discretion afforded eEl because he asserts only that Generic Letter
88-16 does not allow for any discretion on a licensee's pan that differs from that
previously allowed. OCRE also believes that Mr. Fieno's affidavit confirms its
opinion that the only change that would be accomplished by the amendment is
the elimination of the requirement for a public hearing on changes to the cyclespecific parameter limits. Finally, OCRE points out that Mr. Fieno's observation
that the approved methodology is contained in Topical Reports, rather than the

14 Staff'.Iu1y 3 Motion at 1·2 Staff alao ItaICS that we characterized OCRE'. contention u raising an laue of Ihe
reduction of wet)' margins. We did canmcnt in LBP·90-1S, in response to Staff'. uacrtion Ihlt Ihe amendment
in queation did not run afoul of the Troja,. decision because it would =uit in no reduction in ..fety margins, Ihlt
in our view, that WlI the laue. By that canment, we meant only to convey IlU1" qlinion Ihlt Ihe amendment in
question would meet Ihe Trojatt .tandard if in flct the melhodology for actting Ihe cyclo-specilic parameter 1imitl
is 10 tightly dnwn u to preclude di.scrction on the put of a licensee that could !elult in the reduction of ..rety
mlt]lins.
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regulations, and requires that a hearing be afforded to permit challenges not
only to the application of the methodology, but to the methodology itself.
We believe that Staff bases its opinion that the proposed change does not
implicate § 50.36 on the ground that nothing is being changed, but rather is
being relocated. However, as noted above, that relocation entails important
procedural changes. Previously, cycle-specific parameter limits were calculated
by the Licensee and approved by the Staff. Under the amendment., Staff approval
is no longer necessary.
The current method of controlling reador physics parameten to assure conformance to 10
CFR 50.36 is to IJICclfy the specific vaJue(s).••• The alternative conIained in {Generic
Leuer 88.16] controls the ruues of cycle-specific parameten and assures ccmplianoe with
10 CFR 50.36 • •• by specifying the calculational methodology and acc:eptanoe criteria."u

Staff may well be correct that the change contemplated by the proposed
.amendment makes no change in the degree of control exercised by Staff over
CEl's activities.15 If so, the proposed amendment does not contravene § 189a
as claimed by the contention. But OCRE is correct that it is entitled to
an opportunity to confront that factual conclusion at an evidentiary hearing.
Consequently, we are scheduling an evidentiary hearing to afford OCRE that
opportunity.
We emphasize that this hearing is to be strictly limited in scope. The only
factual issue before us concerns the amount of discretion that would be vested
in CEI by the proposed amendment The related question raised by OCRE
concerning the propriety of stating the approved guidance for setting cyclespecific parameter limits in topical reports is outside the scope of the contention
and the hearing. Given the limited scope of the hearing, at most only limited
discovery is necessary. Any interrogatories are to be propounded promptly and
excessive numbers of interrogatories will be looked upon with disfavor. Should
the parties wish to take depositions, it is suggested that they be scheduled the day
before the hearing. If necessary, we will hold a prehearing conference to dispose
of any outstanding matters immediately prior to commencing the hearing.
In consideration of the foregoing. it is this 23d day of July 1990, ORDERED:
1. CEl's and Staff's motions for reconsideration are denied;
2. OCRE is admitted as a party to this proceeding and its contention is
accepted for litigation in accord with the terms of this Memorandum and Order;
3. Any interrogatories that the parties wish to propound are to be served no
later than August 3, 1990;
4. Answers to interrogatories are to be served no later than August 17, 1990;

UEnclosun: 10 Generic Letter 88-16 at 1-215lndccd, on cunory examination Mr. Reno', affidavit appem 10
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substantiate this claim.

5. Any depositions are to be completed on or before August 27, 1990;
6. The evidentiary hearing, immediately preceded by a prehearing conference, if necessary, will commence at 9:00 a.m., August 28, 1990, at a location
in the vicinity of the plant to be announced, and will be completed no later than
5:00 p.m., August 30, 1990; and
7. In accord with 10 C.P.R. §2.714a, an aggrieved party may appeal this
Memorandum and Order within 10 days after its service by the filing of a
notice of appeal and accompanying supporting brief with the Atomic Safety and
Licensing Appeal Board. Within 10 days after service of an appeal, any olher
party may file a brief in support of or in opposition to the appeal.
THE ATOMIC SAFETY AND

LICENSING BOARD
Frederick J. Shon
ADMINIS1RATlVE JUDGE
Dr. Jerry R. Kline
ADMINIS1RATIVE JUDGE
John H Frye, III, Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland
July 23, 1990
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ALL CHEMICAL ISOTOPE
ENRICHMENT,INC.

ATOMIC ENERGY ACT:

July 24, 1990

REVOCATION OF LICENSES

Section 186(a) of the Atomic Energy Act, as amended, makes licenses for
nuclear facilities subject to revocation for post-licensing failures. If the postlicensing conditions would have warranted the Commission to refuse to grant a
license on an original application, the license can be revoked.

RULES OF PRACTICE:

SUMMARY DISPOSITION ON PLEADINGS

Section 2.749 of 10 C.F.R. permits summary disposition 10 be used 10 decide
the ultimate issue in all types of proceedings except in the case of the issuance
of construction permits for a production facility. There, summary disposition
only may be used for the determination of specific subordinate issues but not
to determine the ultimate issue as to whether the permit shall be issued.
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MEMORANDUM AND ORDER
(Ruling on NRC Starr Moiion for Summary Disposition
and Dismissal of Proceeding)
I.

INTRODUCTION

NRC Staff (Staff), on May 18, 1990, filed a motion requesting summary
disposition of the issues of material fact in dispute and dismissal of the
proceeding.
Licensee All Chemical Isotope Enrichment, Inc. (AIChemIE) had been
ordered to show cause on August 18, 1989, why its Construction Permit No.
CPEP-l, allowing modification of an existing U.S. Department of Energy (DOE)
facility at Oak Ridge, Tennessee, for operation as a stable isotope enrichment
production plant, and Construction Permit No. CPEP-2, allowing construction
of an additional facility at Oliver Springs, Tennessee, using DOE-furnished
equipment for the same production purpose, should not be revoked.
The Staff alleges that AIChemIE had failed to fully and accurately disclose
to Staff or the Licensing Board its true financial condition during the original
licensing review period, that it had not demonstrated that it is financially
qualified to conduct the activities under its license, and that AIChemIE cannot
obtain from DOE the classified centrifuge equipment upon which the projects
depend.
Staff claims that it would not have recommended issuance of the permits had
these matters been known. Revocation is sought under section 186(a) of the
Atomic Energy ACL
Licensee denied the allegations and requested a hearing on the issues. Based
on its request for a hearing, this proceeding was instituted. AIChemIE has not
filed a response to the subject motion.
In this Memorandum and Order, we grant the motion for summary disposition, find that an order for the revocation of the construction permits should be
sustained, ~d dismiss the proceeding.
II.
A.

BACKGROUND

The Construction Permits

Construction Permit No. CPEP-l was issued to AIChemIE on February 10,
1989. It authorizes the Licensee to modify the existing Centrifuge Demonstration Facility at DOE's Oak Ridge Gaseous Diffusion Plant for operation as
a stable isotope enrichment production plant. AIChemIE is permitted to acquire ownership and take possession of DOE security-classified gas centrifuge
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machines and associated classified equipment capable of enriching uranium.
They are to be used in the production of the stable isotopes. Licensee is also
allowed to possess uranium as calibration sources and as contamination on the
machines. The license provides for AIChemIE to implement security and safeguard measures at the facility.
Construction Permit No. CPEP-2 was issued to AlChemIE on February 10,
1989. It is similar to CPEP-l in that it permits the same type of operation,
under similar conditions, using DOE security-classified gas centrifuge machines
obtained from the agency's Gas Centrifuge Enrichment Plant at Piketon, Ohio.
AIChemIE is authorized to construct a new facility at Oliver Springs, Tennessee,
to house the operation.
The enrichment of stable isotopes is not ordinarily within the Commission's
regulatory authority. However, the classified gas centrifuge machines that were
to be obtained from DOE are made to enrich uranium, thereby bringing them
under the definition of a production facility subject to the Atomic Energy Act
and NRC's regulations.
B.

The Construction Permit Hearing

The application for the construction permits was filed November 17. 1987.
Also filed was an application for an operating license for the Oak Ridge facility.
A Licensing Board was appointed on May 3. 1988, to consider the applications.
AIChemIE and Staff were the only parties to the mandatory hearing on the
construction permits. The hearing was held on January 4 and 17. 1989. An
initial decision authorizing the granting of the construction permits was issued
February 1, 1989. LBP-89-S, 29 NRC 99. The Appeal Board affirmed the
decision on March 20, 1989. ALAB-913, 29 NRC 267.
Because the operating license application was unopposed and a hearing
unwarranted, the Licensing Board informed the Commission that the operating
license should be issued upon AIChemIE's modification of the Oak Ridge
facility in accordance with its construction permit.
On hearing, the Licensing Board took evidence and made findings in accordance with the Commission's hearing notice. In its decision, the LicenSing
Board, as a conclusion of law, inter alia. found that AIChemIE was technically
and financially qualified to modify the existing facility at Oak Ridge. Tennessee,
and to construct the facility at Oliver Springs, Tennessee, in such a way as to
ensure adequate protection of the common defense and security. LBP-89-S.
supra. 29 NRC at 121. 122. It was a requisite finding for the issuance of the
licenses under the Commission's Notice of Opportunity for Hearing. Id. at 104.
The conclusion of law was based in part on the following findings of fact:
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23. Staff concluded in its review that Applicant demoostrated that it possesses or has
reasonable assurance of obtaining the fund. for the modificatioos to Facility 1 and that it is
financially qualified to make the modifications. Rmding would come from uleable surplus
equipment (appraised at $28 million) and from banIc financing, if needed. Staff Exh. 10.

• ••
25. ••• Staff concluded that if the events do occur as planned. [success of isotope
production at Facility I, profitable sales oC isotopes and additional sales of substantial surplus
equipment] then the Applicant has a reasooable financing plan for Facility 2 c:oostruction
costs and would be financially qualified to construct the facility under 10 c.P.R. § SO.33(C)
and Appendix C to Part 50. Staff Em 10.

[d. at 111-12.

Staff had found that AIChemIE was financially qualified to construct the
proposed facilities in such a way as to ensure adequate protection of the common
defense and security. Its finding was based on AIChemlE-furnished information
including the identification of sources upon which AIChemIE was relying for
necessary funding. [d.
The construction permit applications were premised on the expectation that
DOE would lease its facility at Oak Ridge to AIChemIE and sell it the classified
gas centrifuge machines to be used at Oak Ridge and Oliver Springs for enriching
the stable isotopes. The proposed operations were based on the expectation that
DOE would provide one of its facilities and the essential technology that would
make the operation possible. [d. at 103.

C. The Order to Show Cause
The Deputy Executive Director for Nuclear Materials Safety, Safeguards, and
Operations Support on August 8, 1989, issued the subject Order to Show Cause
Why the Licenses Should Not Be Revoked.1 54 Fed. Reg. 35,544-46.
The Order to Show Cause alleges that the Licensee failed to fully and
accurately disclose to the Staff or the Licensing Board its true financial condition
during the licensing review period when it was presenting documents and
testimony before the Licensing Board. It further alleges that the incomplete and
inaccurate information that the Licensee supplied led the Staff to find that the
Licensee was financially qualified to modify and construct the facilities in such
a way as to ensure adequate protection of the common defense and security, and

I The order alJo modified the lli:cnscs 10 mjUirc 30 days notice 10 the Canmission prior 10 the Licc:nsec', taking
possession of clusified cquipmcnL The modification wu made immediately effective under 10 C.F.R. § 2.201 (c)
becauae of the public intcreat. AlOlcmIE WlS permiucd 10 Ihow cause why ill consuuction permits Ihoold not
have been modified but it dIoIe not 10 do.o. The modification oC the cmstruction permill ia not a maller at ialUe
in thia proceeding.
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to issue the construction permits. Had the Staff known Licensee's true financial
condition, the Staff would not have issued construction permits to AlChemIE.
Staff cites certain events and information that "materially affect the findings
and conclusions required for issuance of the construction permits."
Staff claims that AlChemIE failed to notify the Staff or the Licensing Board
that its loans with the Anderson County Bank were delinquent during the period
of the licensing review. The Order to Show Cause cites a letter of June 14,
1989, from the bank to AlChemIE asserting that certain loans were due and
payable on November 4, 1988, and that they were 7 months delinquent on
June 4, 1989. The Order to Show Cause further states that, contrary to the
assertions, the Licensee's submittals to the NRC Staff and the Licensing Board
of November and December 1988 and January 1989 consistently presented an
optimistic picture of its ability to obtain bank loans.
Further reliance is placed on a letter dated June 26, 1989, by which AIChemIE
notified the Commission that, for protection from creditors, Licensee had
filed for reorganization in the United States Bankruptcy Court for the Eastern
District of Tennessee. Pursuant to NRC request, AIChemIE on August IS,
1989, submitted documents for the purpose of determining whether or not
AIChemIE was in compliance with the licensing basis for the construction
permits. Based on a review of the documents, Staff concluded that AIChemIE
had not demonstrated that it was financially qualified to conduct the activities
under the licenses.
The Order to Show Cause further alleges that the issuance of the construction
permits to AlChemIE was based upon the Licensee's taking possession of the
classified gas centrifuge equipment from DOE. It is asserted that AIChemIE
failed to take possession of the equipment and, based upon a decision of DOE
not to extend the agreement with AIChemIE, the projected activities for which
AIChemIE sought licenses cannot occur. Thus, there is no longer any purpose
for the construction permits.
In support of the allegation, Staff relies on a letter of August II, 1989, in
which DOE advised AIChemIE that the contract for the transfer of gas centrifuge
machines that was to expire on August IS, 1989, would not be extended because
of AIChemIE's failure to meet contractual commitments. DOE further stated
that in addition to not extending the sales agreement with AlChemIE, it would
discontinue any discussions on the sale of the centrifuge equipment and the lease
of the Oak Ridge Plant.
In seeking revocation, Staff relies on 10 C.P.R. § 50.9(a) which specifies
that information provided to the Commission shall be complete and accurate
in all material respects. It also relies on section 186(a) of the Atomic Energy
Act, that provides for revocation of any license for any material false statement
in the application or upon obtaining other information that would warrant the
Commission to refuse to grant a license on an original application.
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m.

THE MOTION

Staff filed its motion pursuant to 10 C.P.R. § 2.749. As required by section
2.749(a), it attached a statement of the material facts as to which it contends
that there is no genuine issue to be heard They are as follows:
1. The Licensee's creditors have successfully converted the reorganization of AIChemIE, under Chapter 11 of the Bankruptcy Act, which
AIChemIE had sought in the United States Bankruptcy Court for the
Eastern District of Tennessee, to a liquidation proceeding to dispose
of AIChemIE's assets, under Chapter 7 of the Bankruptcy Act
2. As a result of the Chapter 7 bankruptcy proceeding, the Licensee has
ceased to exist as a legal entity. A windup of its affairs and sale of
its assets has been assigned to a liustee in Bankruptcy, who is in the
process of liquidating the Licensee's assets.
3. DOE, by letter of February 8, 1990, reconfirmed the August 15, 1989
expiration of the agreement to transfer gas centrifuge machines to
AIChemIE.
4. The DOE access permit to all DOE technology regarding all Gas
Centrifuge Enrichment Plant technology expired on March 10, 1990.
5. As a result of DOE's action. the Staff's finding made in the August
Order to Show Cause is uncontroverted. This finding stated that
the issuance of the construction penniu to the [Ucensee] was based on the
licensee taking possession of the classified gas centrifuge equipment under the
tenns of the Sales AgreemenL [Ucensee] has failed to take possession of
the equipment and, based upon DOE', decision not to extend the said Sale,
Agreement, has no further opportunity to take possession of said equipmenL
Without possession of the gas centrifuge machines, the projected activities for
which AlOtemIE sought licenses cannot occur. Thus, there is no longer any
pUlpose for Construction Penn its CPEP-l and CPEP-2.

6. If the above-described events had occurred at or during the Staff's
review of the construction permit applications, the Staff would not
have recommended issuance of said permits.
The motion is supported by an affidavit from the NRC Project Manager for
the AIChemIE licenses. He attests that, to the best of his knowledge and belief,
the matters recited in the Statement of Material Facts as to Which There Is No
Genuine Issue are true and correct.
Staff asserts that the Order to Show Cause was issued because it lacked reasonab]e assurance that the Licensee could proceed with operations in compliance
with the Commission's requirements and in such a way as to ensure adequate
protection of the common defense and security of the United States.
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Staff points to its alleged Statement of Material Facts as to Which There Is No
Genuine Issue. which is supported by affidavit, as establishing that AIChemIE
has not demonstrated that it is financially qualified to conduct the activities
authorized under its construction permits, presently or the future, because of its
being liquidated by a Trustee in Bankruptcy under Chapter 7 of the Bankruptcy
Act.
,
Further, Staff claims that the record establishes that the DOE technology,
upon which both projects are dependent, is no longer available to AIChemIE as
the result of the expiration of its contract. Because the gas centrifuge machines
are no longer available, there is no purpose for Construction Permits CPEP-l
and CPEP-2.
Staff's position is that if the bankruptcy and unavailability of equipment had
occurred during the Staff's review of the construction permit applications, it
would not have recommended issuance of the permits. It cites section 186(a)
of the Atomic Energy Act.as authority for revoking the permits under the
circumstances.
AIChemIE did not file. a response to or otherwise oppose the Staff's motion
for summary disposition and dismissal of the proceeding.

IV.

DISCUSSION

Section 2.749 grants presiding officers the authority to dispose of all or part
of the matters at issue in a proceeding by way of summary disposition.
Summary disposition provides a way to avoid unnecessary hearings and their
various attendant costs. Section 2.749(d) states that a motion for summary
disposition shall be granted where the supporting record shows that there is no
genuine issue as to material fact and the moving party is entitled to a decision
as a matter of law.
The section permits summary disposition to be used to decide the ultimate
issue in all types of proceedings except in the case of the issuance of construction
permits for a production or utilization facility. There, summary disposition only
may be used for the determination of specific subordinate issues but not to
determine the ultimate issue as to whether the permit shall be issued. Because
the future issuance of a construction permit is not at issue in this revocation
proceeding, the exception is inapplicable, and the ultimate issue may be decided
by summary disposition.
Staff relies on section 186(a) of the Atomic Energy Act, 49 U.S.C. § 2236(a),
as the statutory basis for revocation of the licenses. As pertinent it provides:
Any license may be revoked for any material false statement in the application or any
statement of fact required tmder section 2232 of this title or because of conditions revealed by
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such application or statement of fact or any repon, record, or inspection or other means which
would warrant the Commission to refuse to grant a license on an original application • • • •

Section 2232, as pertinent provides:
Each application for a license hereunder shall be in writing, and shall specifically state such
information as the Commission, by rule or regulatiOll, may determine to be necessary to
decide such of the technical and financial qualifications of the applicant ••••

Section 2236(a) not only permits license revocation for material misrepresentation during the licensing process but it renders licenses for nuclear facilities
subject to post-licensing review and revocation for post-licensing failures. Ft.
Pierce Utilities Authority of City of Ft. Pierce v. United Stales, 606 F.2d 986,
996 (1979), cert. denied, 444 U.S. 862; Cities of Statesville v. AEC, 441 F.2d
962, 974 (1969).
Section 2236(a) would permit revocation of the AIChemIE licenses on any
of the three grounds alleged by Staff. They are the failure to disclose its true
financial condition during the original review period; that it has not demonstrated
that it is financially qualified to conduct the activities under the license; and that
AIChemIE cannot obtain from DOE the classified centrifuge equipment upon
which the projects depend.
At the time of the licensing and presently, NRC regulations require that
an applicant for a construction permit for a production facility shall submit
information that demonstrates, inter alia, that the applicant possesses or has
reasonable assurance of obtaining the funds necessary to cover estimated construction costs. It must submit estimates of the total construction costs and shall
indicate the sources of funds to cover those costs. 10 C.F.R. § 50.33(f) and
Appendix C to Part 50.
Staff's allegation that the Licensee misrepresented the status of its bank
loans and its ability to obtain others during the licensing period could provide
a valid basis for revoking the license, if proven. However, Staff never gave any
consideration to this aspect of the case in its motion for summary disposition
and dismissal. It remains as an unproven allegation for the purpose of deciding
the motion and would be a matter to be decided on hearing if one were to be
held
Staff's case for revocation rests on the claims that AIChemIE has not
demonstrated financial qualifications to conduct the activities and that the
inability of the Licensee to obtain the DOE equipment renders meaningless the
need for the licenses.
Through its Statement of Material Facts as to Which There Is No Genuine
Issue, which is supported by affidavit, Staff has established the underlying facts
that support its claim.
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The affidavit-supported Statement proves that AIChemIE is an involuntary
bankrupt in liquidation, only looking to have its assets sold. It also proves that
the DOE classified .gas centrifuge equipment, which was to provide the means
for conducting the operations at the facilities for which the construction permits
were issued, is not available for use by the Licensee.
The affidavit of the Project Manger alone was sufficient to establish the
foregoing. It was not necessary to rely on the provision of 10 C.P.R. § 2.749
that states that all material facts contained in the Statement of Material Facts as
to Which There Is No Genuine Issue will be deemed to be admitted unless
controverted by the statement required to be served by the opposing party.
AIChemIE never filed a statement in opposition, thus providing another basis to
find that the cited facts are not at issue.
It is patent on its face that an involuntary bankrupt undergoing liquidation
and looking to its dissolution not only does not have the financial means to
remain in business but is not financially qualified to perform the licensed activity.
AlChemIE's post-hearing financial condition is such that it would not be possible
to find that it is financially qualified to modify the existing facility at Oak Ridge,
Tennessee, and to construct the facility at Oliver Springs, Tennessee, in such
a way as to ensure adequate protection of the common defense and security.
It cannot demonstrate that it is financially qualified to modify or construct the
facilities as provided by 10 C.P.R. § 50.33(f) and Appendix C to Part 50. These
were requisite findings to the issuance of the licenses.
If AlChemIE's financial condition were the same as it is today at the time of
the original application, it would have warranted the Commission to refuse to
grant the construction permit on the original applications. Staff has satisfied the
requirement of 49 U.S.C. § 2236(a) for revocation of AIChemIE's construction
permits.
Equally patent on its face is that without the availability of the DOE classified
equipment, with which AIChemIE was to conduct its operations, there is no need
for the facilities to house the equipment and for the licenses to permit their
modification or construction. The reason for licensing has entirely disappeared.
This too is a sound basis for revocation of the licenses.
Certainly, the absence of the need for the facilities because the production
equipment is no longer available would have warranted the Commission to refuse
to grant the construction permits on the original applications. Thus Staff has
established a second and separate basis under 49 U.S.C. § 2236(a) for revocation
of the AIChemIE construction permits.
We find that, on the basis of undisputed fact, ·Staff is entitled to a decision as
a matter of law under 10 C.F.R. § 2.749, in that it has satisfied the requirements
of 49 U.S.C. § 2236(a) for revocation of the construction permits on the separate
grounds that AIChemIE is not financially qualified to conduct the licensed
activity and the need for the construction permits no longer exisL
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Order
Based upon all of the foregoing, it is hereby ORDERED:
That Staff's motion for summary disposition is granted;
That an order revoking Construction Permits CPEP-1 and CPEP-2 shall be
sustained; and
That the proceeding is dismissed.
THE ATOMIC SAFETY AND
LICENSING BOARD

Morton B. Margulies, Chairman
ADMINISlRATIVE LAW JUDGE
Oscar H. Paris
ADMINISlRATIVE JUDGE
Frederick J. Shon
ADMINISlRATIVE JUDGE
Dated at Bethesda, Maryland,
this 24th day of July 1990.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judge:
Peter B. Bloch

Docket Nos. 70-00270
30-02278-MLA
(ASLBP No. 9O-613-02-MLA)
(TRUMP-S Project)
(Byproduct License
No. 24-00513-32;
Special Nuclear Materials
License No. SNM-247)

In the Matter of

CURATORS OF THE

UNIVERSITY OF MISSOURI

July 30,1990

The presiding officer issued an order requiring the Staff of the Nuclear
Regulatory Commission to comply with the guidance initially issued in LBP-9022 and to complete the hearing file by including in it all reports and documents
that Intervenors might reasonably consider relevant to their admitted areas of
concern.
RULES OF PRACTICE: SUBPART L; PRESIDING OFFICER'S
AUTHORITY OVER THE HEARING FILE
The presiding officer is responsible for determining the content of the hearing
file. The Staff may not refuse to be a party, thereby permitting decisions to be
made concerning the concerns to be admitted, and then refuse to complete the
hearing file with respect to those concerns.
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RULES OF PRACTICE: SUBPART L; INCLUSION IN THE
HEARING FILE OF DOCUMENTS IN THE PUBLIC DOCUMENT
ROOM

The presence of a document in the public document room in Washington,
D.C., does not excuse its being served on the parties when there is no local
public document room.
SPECIAL NUCLEAR MATERIALS:
FIRE PREVENTION

EMERGENCY PLANNING OR

Section 30.32(i)(1) of 10 C.F.R. appears to require that applications to possess
radioactive materials in unsealed form should demonstrate that the maximum
dose to a person off site will be no more than 1 rem effective dose equivalent
or 5 rems to the thyroid or should contain an emergency plan for responding
to a release of radioactive materials. This section does not seem relevant to
whether an application must demonstrate that the materials being used will not
be dispersed by fire or explosion.

MEMORANDUM AND ,ORDER
(Completeness or the Hearing File)

Memorandum
Today I received the July 27, 1990 Memorandum of the Staff of the Nuclear
Regulatory Commission (starf), "University of Missouri - 'liump-S Project
Board Orders of June 27 and June 29, 1990."1 In that memorandum, the
Staff presented its reasons for not complying with my suggestions, pursuant
to authority granted me by 10 C.F.R. §2.1231(b), that the record be completed
in a fashion I described.
Attached to the Staff Memorandum is an Affidavit of William J. Adam,
who reviewed and issued the contested licenses for the Staff. In Mr. Adam's
affidavit, I was for the first time informed of the possible relevance of 10 C.F.R.
§ 30.32(i)(I) and 10 C.P.R. § S1.22(c)(14)(v)l to this proceeding. Until that time,

1LBP-9(}'22, 31 NRC 592 (1990).
2 My lint irnprcssim. subject 10 revisim in light of later argument, is that under 10 COP.R.130.32(i)(1), pooscsson
of unsealed ndioactive matc:rlals must clcmmstralc comp1i.ance with subscctim (i) or [n) 10 that Icction. The
applicable passages ue:
(i)(I) Each application 10 posses. ndioactive materials in unsealed fonn, m foila or plated 1OUrCeI, or
lea/ttl ill ,!au ill UCUI 01 1M qruwitiu mUD.72, ·ScluduU C - QlUJIIlitiu of Radioacti-N Materials
(COlllifUUd)

41

no explanation for the Staff's action in granting the licenses was given in any
document available to me.3
The governing procedural regulation is 10 C.F.R. § 2.1231(b), which pmvides:
Hearing file documents already in an established local public document room or the NRC
Public Document Roan when the hearing request is granted may be incorporated into
the hearing file at those location.r by a reference indicating where at those locations the
documents can be found. [EmphlUis added.]

This section does not appear to relieve the Staff of its obligation, pursuant to
10 C.F.R. § 2.1231(a)(1), either to serve a party or to establish a local public
document room. The only thing they are relieved of is the duplication of material
in the same location.
Nor do I find the Staff's citation of Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit I), CLI-79-8, 10 NRC 141, 147-48 (1979), persuasive.4 That was a formal proceeding in which documents were required to
be kept both "at the Commission's Public Document Room and the TMI Local
Document Room in Harrisburg." Under the circumstances, the Commission
sought to limit the burden on the parties of producing documents by permitting
them to rely on local availability.
In this case, however, there is no local availability of documents that may
be relevant to the Intervenors' theory of the case and the burden to the Staff of
providing the Intervenors' one attorney with a copy of a few documents already
publicly available is minuscule. It may also be admitted that had Staff chosen
Rtquirillg CollSidtration of 1M Nttd /0,.

/VI

Etru,.gtllCY Plan /0,. Responding

/0 II

Rtltast. [emphuia Idded)
M

must c:mLtin either:
(i) An CVl!Ultion showing that the mlXimum dose to I person oITsite due to a !deasc of
ndiOlctive matcriili would not exceed 1 rem effective dose equivalent or 5 rcma to the thyroid; or
(ii) An emergency plan for responding to a releasc of ndiOllctive matc:riala. '
U my intctprct.ttion were not intended. then (i)(1) could mc!dy have said thlt "Each Ipplication to pOIISCSS
ndiOlctive mltcriili in excesl of the quantities in • • • Schedule C • • • must c:mt.tin either:M • Appm:ntly,
thia view was not taken. lbc introductory language appea .. to Iubject aU matc:risls in unsealed form to the
requirements of the IUbsections.
My Ii .. t impression is that whether or not an emerxcncy plan is required, there is no Ipparcnl connection between
the Ipplicability of 10 C.F.R. 130.32(i)(I) and the need for Idequlte asmnncc thlt the ndiOllctive matcriili in
unscaled fonn will not be dispcncd through lire 01' explosion.
I hive another impression that 10 C.F.R. IS1.22(cXI4)(v) docs exempt thia license amendment from the
requirement of an environment.tl USCSSmcnL
3 Although nothing in Subpart L appears to require the StalT to explain the buis fOl'ill action, it is the SLtff that is
mOllllikcly to be famili&r with applicable regulltiona and thia deloy in providing some explanation of the basis for
the licensing action did not contribute to the expedition of thia calC. There docs not appear to be any requirement
of Subpart L that keeps the St.tff from iasuing licensing documenll 01' IUbsequent affidavill that explain the blsis
fOl' licensing Iction; and I would encounge the StalT to issue such documenll in 0I'dcr to expedite future caSCI.
4Evcn less persuasive is the c:iLttion to RoclwelllllJtnuJlw1llll Corp. (RocIcctdyne Division), ALAB-92S, 30 NRC
7(!} (1989). alf'd, CU-9Q.S, 31 NRC 337 (1990), which docs not diacuu It aU I presiding officer', intcrprct.ttion
of the clearly deleglted authority to c:anpletc the hearing fCCOI'd.
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to be a party to this case, its theory of relevance might have prevailed and it
might have succeeded in excluding some of the admitted concerns through legal
argumentation. However, the Staff did not do so and the areas of concern were
admitted and are subject to litigation. It is not up to the Staff to decide by itself
at this time what is and what is not relevant to the Application; that job is rnine.
Since the Staff has already reviewed the relevant documents and knows which
are arguably relevant to admitted concerns (and since it is a nonparty with no
interest in restricting Intervenors' access to publicly available documents), it
shall forthwith include in the record and serve on the parties all documents that
comply with my Memorandum and Order of June 29. I continue to adhere to
the standard set forth before. Staff should include in the file all documents that
Intervenors may reasonably believe relevant to the admitted areas of concern.
This should prevent recurrent litigation concerning this "nondiscovery" phase of
this Subpart L proceeding.

Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 30th day of July 1990, ORDERED, that:
The Staff of the Nuclear Regulatory Commission shall forthwith comply with
the guidance I have issued concerning the proper content of the Hearing File.
This may be accomplished at the NRC public document room by an appropriate
reference to documents already in that file. However, the Staff shall also serve
the new documents to be included in the file on the parties and the presiding
officer.
Respectfully ORDERED,
Peter B. Bloch, Presiding Officer
ADMINISTRATIVE JUDGE
Bethesda, Maryland
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00-90-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

In the Matter of

Docket No. 50-443
(LIcense No. NPF-86)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, Unit 1)

July 9,1990

The Director, Office of Nuclear Reactor Regulation, denies a Petition filed
by Patricia Pierce-Bjorklund requesting denial of a license to operate Seabrook
Nuclear Station. As grounds for the request, the Petitioner had asserted that
none of the safety issues raised in a July 11, 1989 letter to the NRC's Advisory
Committee on Reactor Safeguards (ACRS) from the Board of Selectmen of the
Town of Essex, Massachusetts, had been resolved. In denying the Petition, the
Director found that, contrary to the Petitioner's assertion, all of the allegations
raised by the Petitioner had been addressed in the Final Environmental Statement
for the Seabrook facility, and in a memorandum from the Staff to the ACRS
subcommittee.
EMERGENCY PLANS:

EVACUATION

Evacuation decisions are made by state and local governments, not the NRC.
TECHNICAL ISSUES DISCUSSED
The following technical issues are discussed: Release of radioactive materials in effluents to unrestricted areas; loss-of-coolant accidents; release of
radioactive materials to groundwater; emergency planning and evacuation.
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DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION
By letter dated January 11, 1990, Patricia Pierce-Bjorklund submitted to
the Atomic Safety and Licensing Appeal Board a letter dated July 11, 1989,
previously sent by the Board of Selectmen of the Town of Essex, Massachusetts,
to the NRC's Advisory Committee on Reactor Safeguards (ACRS). In her
January 11 letter, Ms. Pierce-Bjorklund advised that she had prepared the Essex
letter, which requested that the reactor safety issues cited therein be addressed
and resolved prior to licensing the Seabrook Nuclear Station. Ms. PierceBjorklund further requested that, as no response to the July II, 1989 letter
had been received other than acknowledgment of the letter in an ACRS meeting
held September 7, 19°89, and none of the safety issues had been resolved, the
Appeal Board consider the issues raised in that letter as grounds for denial of a
license to operate the Seabrook facility.
By Memorandum and Order dated January 23, 1990 (unpublished), the
Appeal Board stated that it was treating Ms. Pierce-Bjorklund's letter as a
request for action pursuant to 10 C.F.R. § 2.206, and, accordingly, referred the
letter (hereinafter Petition) to the Executive Director for Operations (Eoo) for
disposition under that regulation.
By letter dated Feb'ruary 9, 1990, I informed Ms. Pierce-Bjorklund (hereinafter Petitioner) that her request had been referred'to me for action pursuant
to section 2.206. In that letter, I indicated that a preliminary review of her
January 11, 1990 letter, including the appended Essex letter of July 11, 1989,
did not provide a basis that would preclude' a decision regarding issuance of
a full-power license to the Seabrook facility, since the Staff had addressed the
areas raised in the Petitioner's request in the Seabrook Final Environmental
Statement (FES), NUREG-0895 (December 1982). In that letter, I concluded
that the requirements of the National Environmental Policy Act (NEPA) and
10 C.F.R. Part 51 had been met and that an operating license for the facility
could be issued subject to certain conditions that had already been imposed as
part of the low-power license. fur this reason, I informed the Petitioner that
her request that the issues she cited be addressed before the NRC considered
a decision regarding a full-power license for the facility was denied. However,
I indicated that a decision addressing the Petitioner's technical concerns would
be issued in a reasonable time. A notice was published in the Federal Register
on February 21, 1990, indicating that the Petition was under consideration. 55
Fed. Reg. 6137.
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The Staff has now completed its review of the Petition. For the reasons set
forth below, the concerns raised in the Petition do not provide a basis for the
action requested by the Petition, and the Petition is denied.
DISCUSSION
The bases for the Petitioner's request, as set forth in the Essex letter, are
that certain reactor operating procedures, if allowed, will cause predictable and
permanent damage to the Town of Essex. In this connection, the Petitioner
alleges that operating discharges to air and ocean from Seabrook will accumulate
in the northerly portion of the marshes extending south of the facility and will
cause long-lived isotopes to enter nutrient cycles, and that the Town of Essex
will suffer irreparable injury by reason of permanent contamination caused by
certain unresolved reactor safety issues, which are specified in the Petition.
By way of background, the Final Environmental Statement (PES) related to
the operation of the Seabrook Station, Units 1 and 2, was issued in December
1982. In addition, a safety review was conducted by the ACRS, as required
pursuant to NRC regulations, as part of the review of whether an operating
license should be granted to a utility. During an ACRS subcommittee meeting
on August 17, 1989, the NRC Staff was requested to respond to the issues raised
in the Petitioner's July II, 1989 letter. By Memorandum dated September 6,
1989, the Staff provided the subcommittee its responses to the safety issues
raised in that letter. A copy of that memorandum is available in the Public
Document Room and is being provided to the Petitioner. Therefore, contrary to
the Petitioner's assertion, the safety issues that she raised were considered.
On September 13, 1989, the ACRS issued its report to the Chairman of the
Commission. In this report, it concluded that

or

IUbject to the satisfactory resolution
issues that arose during low power testing. and
corrective actions recommended by FEMA (lhe Federal Energy [.ric] Management Agency).
there is reasmable assurance that Seabrook Station. Unit I. can be operated at oore power
level up 10 3411 MWt (megawatts thermal) without undue risk to the health and safety
the public.

or

The issues that arose during low-power testing (which are not relevant to
the issues raised by the Petitioner) and the corrective actions recommended by
FEMA were subsequently fully resolved, as discussed in section 19 of Supplement 9 to the Safety Evaluation Report issued in March 1990, in conjunction
with the issuance of the full-power license for the Seabrook facility. Thus, all
of the allegations raised by the Petitioner have generally been addressed in the
FES and, more specifically, in the Staff's September 6, 1989 Memorandum to
the ACRS subcommittee.
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Each of the specific issues raised by the Petitioner is set forth below, followed
by the Staff's response:

A.

Issue
Venting of fission gases to the atmosphere in the form of "planned operating emissions"
will release partially decayed gases, iodines and other unstable particles which will cool
and fall oyer coastal temperature interfaces within the fint hour after discharge leaving
permanent toxic residues on coastal manhcs and meadows. Deposition of long-lived particles
airborne with the gases will typically ocrur in corridors where wind velocity decreascs due
to topography, i.e., behind barrier beaches, coastal uplands and islands. The Essex manhes
twelve miles south lie precisely in the fint hour depositiOn path.

Response
As discussed in the Staff's Final Environmental Statement (FES, NUREG0895) §4.2.4, "Radioactive-Waste-Management System," and §5.9.3, "Radiological Impacts from Routine Operations," the environmental consequences of
''planned operating emissions" have been considered by the NRC. While small
amounts of radioactive gases are expected to be released to the atmosphere from
the Seabrook Station during normal operations, these amounts will be kept as
low as reasonably achievable, in accordance with NRC regulations in 10 C.F.R.
Part 20 and 10 C.F.R. Part 50, Appendix I. (See also the Response to Issue E,
below).
As explained in the Staff's September 6, 1989 memorandum to the ACRS,
the Staff concluded in the FES:
The risks to the general public from exposure to radioactive effluents and transportation of
fuel and wastes fnm the annual operation of the Seabrook facility are very small fractions
(less than one part in a billion) of the estimated normal incidence of cancer fatalities and
genetic abnormalities in the year 2000 population.

FES at 5-30. The Staff also concluded that no measurable adverse impacts are
expected on biotic populations due to normal operations (id.).
The plant Technical Specifications (NUREG-1386), in sections 3/4.11 and
3/4.12, require that releases of radioactive gases be continuously monitored and
that appropriate corrective actions be instituted to reduce or prevent a high rate
of release from the plant
As the NRC Staff stated in the FES
In establishing the Technical Specification limiu for the Seabrook Station, the NRC staff
took into consideration the fluctuations in atmospheric conditions and the oceanic dispenion
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chllllcteriStiCS. The environmental data that were used in the Draft Environmental Statancnt
(DES) also take into consideration ftuctuatioos in dispcnion in the environment.

FES at 9-33.
The Licensees are required by Technical Specification 3/4.12 to conduct a
comprehensive offsite environmental monitoring program to verify that concentrations of plant-associated radioactive materials in the environment are within
regulatory limits and to report its results to the NRC annually. A copy of each
such report is placed in the Public Document Room, where it is available to
the public. The Seabrook Station Offsite Dose Calculational Manual (ODCM;
Accession No. 8808170080, Public Document Room) provides greater details
regarding the in-plant and offsite radiological monitoring program.
Moreover, the NRC conducts its own, independent, environmental dosimetry
monitoring program in the environs of the Seabrook site, as it does at all nuclear
power reactor sites (see NUREG-0837, ''NRC nD Direct Radiation Monitoring
Network"). Also, as a check on the Licensees' radiological monitoring program,
the NRC Staff periodically conducts an Independent Measurements Program
(sample splitting and comparative analyses between NRC and the Licensees) at
the plant site, with accuracy in accordance with the standards of the U.S. National Institute of Standards and Technology. As a further check on Licensees'
performances, the NRC has contracted with thirty-four states to conduct independent environmental surveillance programs in the environs of many nuclear
power plants. New Hampshire, Massachusetts, and Maine have such contracts.
This program of radiological monitoring and controls has been successfully
operating at all nuclear plant sites for many years. Experience from such
monitoring programs across the nuclear power industry has shown that the
Technical Specifications for effluents and emissions have limited environmental
concentrations of plant-associated radionuclides to barely detectable levels even
when the most sophisticated, sensitive, state-of-the-art measurement technology
is used. It is expected (and predicted in the FES) that the same will be true at
the Seabrook site.
The Licensees' environmental monitoring program, as outlined in Table 5.6
of the FES, is an acceptable, balanced program of monitoring of air, water, milk,
ground, and food in the environs of the Seabrook site. With respect to the Essex
marshes, the Licensees' radiological monitoring program includes monitoring
stations at Ipswich Bay, Plum Island, and Rowley, Massachusetts, approximately
16 kilometers (10 miles) south of the Seabrook plant in the vicinity of the Essex
marshes (Table B.4-1 and Figure B.4.3 of the ODCM). As shown in Table B.4-3,
at B.4-7 of the ODCM, air, water, sediments, and fish and invertebrates at these
locations will be monitored routinely for radioactivity.
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B.

Issue
Containment c:l fission gases produced during radiological emergency is only temporary. All
gases produced will be venred af~r!he emergency, there being no OIher means of disposal
Release c:l active fission gases during the emergency may be necessary to avoid build up of
concentrations leading to breach of containment and breach c:l heat exchange cooling system
and consequent contaminared discharge at ocean outlets.

Response
Fission gases are produced continuously in an operating nuclear power
reactor, not just during emergencies. These fission gases produced during
normal operation are held up in waste gas decay tanks. ·In addition, the
containment building is designed and constructed to hold such fission gases
that may be released from the fuel, such as during an emergency. Indeed, this
is the very purpose of the containment During this period of holdup, in the
decay tanks as well as in the containment, most fission product gases rapidly
decay away into solids.
During both normal, routine operations and during emergencies, only a very
small fraction of these gases is expected to leak to the environment. Provisions
are in place to adequately reduce the environmental impacts of such leaks
during an emergency. The Seabrook Technical Specifications in sections 2.0,
"Safety Limits and Limiting Safety System Settings," and 3.0/4.0 "Limiting
Conditions for Operation and Surveillance Requirements," require isolation of
the containment and effluent and emission venis, and shutdown of the reactor,
under a variety of abnormal conditions, including emergency conditions. These
provisions are adequate for the protection of the public and the environment.
(See also the Response to Issue 0, below.)

C.

Issue
There is at present no means c:l disposal or storage of fission gases other than delayed
discharge to !he envirorunenL There exisu at present no method of accelerating decay Cor
gases or solid wastes produced by atomic fission. There is no method Cor atomic fissiooing
that does not produce gases on a daily basis.

Response
Nuclear fissioning does produce radioactive gases (primarily xenon and
krypton) continuously in an operating nuclear power reactor. However, most
fission gases rapidly and naturally decay into solids or nonradioactive gases.
Remaining gases are normally contained in the fuel cladding. Although small
leaks are expected, as discussed above in response to Issue A, the plant Technical
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Specifications severely restrict the amount of radioactivity that can be released
from the plant during normal operations; the amounts permitted to be released
do not pose a threat to public health and safety; i.e., they are within the limits
established in 10 C.P.R. Part 50, Appendix I.

D.

Issue
Class 9 catastrophic radiological emergency causing widespread permanenl propeny COIltamination can occur at low or full power operation. Loss of coolant causing rore fuel
0
temperatures to rise fran 6OO p to 4OOQop in seconds precludes timely warning of the
public.

Response
The potential for accidents at nuclear power plants was adequately addressed
in section 5.9.4 of the FES, "Environmental Impact of Postulated Accidents."1
As the Staff concluded in paragraph 5.9.4.6 of this section:
The foregoing sections consider the potential environmental impacts fran accidents at the
Seabrook facility. These have covered a broad spectrum of possible accidental releases
of radioactive materials into the environment by atmospheric and groundwater pathways.
Included in the considerations are postulated design-basis accidents and more severe accident
sequences that lead to a severely damaged reactor rore or ron: melt. • • • The staff has
concluded that there an: no special or lDlique circumstances about the Seabroolc site and
environs that would warrant special mitigation features for the Seabrook planL

FES at 5-71.
As explained in the Staff's September 6, 1989 memorandum to the ACRS,
while the impacts of accidents could be severe, the likelihood of such accidents
is judged to be small. Light-water reactor cores are protected in many ways
from loss-of-coolant accidents. Conceptually, and as a practical matter, keeping
a core cool is a relatively simple task. Reactors are made to boil water; so
long as the heat energy is removed, the core will remain cool, the fuel will
not be damaged and the fission products will not be released in quantity, let
alone rapidly. In addition to the reservoir of water in the reactor vessel, there
are abundant sources of water that can be pumped under high or low pressure
into the core region by the emergency core cooling system (ECCS) to cool the
IOn Iune 13. 1990. the Commissioo announced in an Interim Statement of Policy that it wu abo1ishing its
classiJicatioo or accidc:nts and lUted that the Staff would thenceforth treat accident considc:ntions in .cconI.nce
with the guidance therein, in ill NEPA review for any plant whose FES had not yet been issued. 45 Fed. Reg.
40.101. Prior to the Policy Stat.c:ment. the Commissioo·. policy and pnctice were not ID consider Call 9 .ccidenll
under NEPA except for certain unique casea where apccial circumstancel wamnted iL Pomr Cowory Cluzpler 01
1M lzaa! WallO" uagw v. MC,533 F.2d 1011 (7th Cit.), em. .u..ud, 429 U.S. 945 (1976). The Commissioo
subsequently announced its intention ID continue its 1980 policy. 50 Fed. Reg. 32,138 (Aug. 8, 1985).
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core. Regulatory requirements for the ECCS are found in 10 C.F.R. Part 50,
Appendix K.
A sudden, major loss-of-coolant accident and the simultaneous loss of all
emergency core cooling systems were postulated in NUREG-II50, "Severe
Accident Risks: An Assessment for Five U.S. Nuclear Power Plants," June
1989. Even then, the core would not melt instantaneously; the reservoir of
water in the bottom of the reactor vessel would have to boil off first This
could require between 0.5 and 1.5 hours. Once the water is depleted, core fuel
temperatures could rise rapidly, resulting in a rapid release of fission products
from the fuel. However, even in such circumstances, the massive containment
would be expected to contain the bulk of the fission products released from
the core, providing a delay time sufficient for appropriate public emergency
response.

E.

Issue
Seabrook Reactor having 100 tons or uranium fuel will produce in one fuel replacement
cycle, gases equal in volume to those produced by vaporization or 1000 Hiroshima bombs.
These gases will be vented as "normal operating emissioos" to the almoSJiiere. There is no
possible assurance those gases will be fully decayed or clean at the time or discharge.

Response
As discussed above in Response to Issue A, normal, routine emissions of
radioactivity from the Seabrook plant are kept as low as reasonably achievable,
pursuant to 10 C.F.R. Part 50, Appendix I.

F.

Issue
Discharges to air and ocean during radiological emergencies will instantly violate "permissi
ble discharge limits" required for compliance with existing NPDES permit and FES required
by EPA laws. Those permits were issued based on incomplete informatioo which anits
impact or Class 9 emergencies at environmenL The NPDES permit expires in 1990 and
should not be renewed.

Response
The NPDES (National Pollution Discharge Elimination System) permit pertains to discharges of waterborne, nonradioactive constituents or parameters
(such as chlorine, temperature, and acidity) and not to radioactive materials.
The NPDES permit is issued by state governments under authority delegated
to them by the U.S. Environmental Protection Agency (EPA). The NRC has no
authority over the issuance of such permits.
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G.

Issue
In a Clus 9 catastrophic radiological emergency, the reactor core at Seabrook cannot be
isoisted from the manhes and meltdown debris moving with ground water would Ieach to
marshes. The ocean discharge would also be thoroughly contaminated at the outfall

Response
As stated above, the very purpose of the massive containment building at
Seabrook is to contain fission products, especially during an emergency, so that
they would not be released to the environment Nevertheless, such a release
has been postulated and this was considered by the Staff in the Seabrook
PES at page 5-59, ''Releases to Groundwater," where the Staff considered
the potential environmental impacts from groundwater for the Seabrook site,
including potential routes, travel times, and retardation and absorption factors
for radionuclides released to groundwater, through the bedrock, moving from
the reactor to the marshes. The Staff estimated that after a delay time of several
months to several decades, almost all of the long-lived radionuclides. e.g., Sr-90
and Cs-137. would eventually reach the marshes. However, about 88% of the
marsh water volume was estimated to be flushed to the ocean about twice a day
by tide action. This would rapidly flush the radioactivity out of the marshes,
through the Gulf of Maine, and into the Atlantic Ocean, where it is highly diluted
and does not constitute a hazard to public health and safety or the environment.
H.

Issue
Corrosioo of heat exchange pipes can be expected to allow exchange of radioactive materials
to cootaminate ocean coolant discharged to ocean.

Response
Because of predictable sma11leaks in plant systems due to such factors as pipe
corrosion and leaky valves, releases of very small quantities of radionuclides to
air and water are expected during the operation of the Seabrook plant However,
absolute leaktightness is neither expected nor required. The plant Technical
Specifications limit discharges, as required by NRC regulations (e.g., 10 C.F.R.
Parts 20 and 50), and the regulations of the EPA (e.g., 40 C.F.R. Parts 190 and
61).

I.

Issue
Each fuel cycle releases gases produced by fission of 100 toos of uranium to the atmosphere.
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Response
As discussed in responses to Issues A and E, above, small amounts of fission
product gases are expected to be released to the atmosphere because of the
operation of the Seabrook plant, but are limited to low levels by the plant's
Technical Specifications.

J. Issue
Evacuation is not safety. It is extreme hazard. Being forced out of me', hane mto
dangerous highways during radiological contamination and being unable to return home
due to permanent contamination is a violatim of basic constitutional rightl.

Response
The Commission's regulations regarding emergency planning have been
designed to provide reasonable assurance that adequate measures will be taken to
protect the health and safety of the public during an emergency. As provided by
10 C.F.R. § 50.47(a)(2), the NRC's findings are based on a review of the Federal
Emergency Management Agency (FEMA) findings as to whether state and local
emergency plans are adequate and whether there is reasonable assurance that
they can be implemented. Under the NRC's emergency planning regulations, a
range of protective actions is developed by the licensee in conjunction with state
and local officials, which may include evacuation, and is evaluated by FEMA
and the NRC to determine the sufficiency of the licensee's emergency response
plans. Although evacuation per se is not required by NRC's regulations, often
it is a key element in the licensee's emergency response plans, as is the case for
Seabrook. In the event of an emergency, the decision as to whether to evacuate
would be made by appropriate state officials.
As expJained in the Staff's September 6, 1989 Memorandum to the ACRS,
emergency planning requirements have been adopted as an added conservatism
to the NRC's defense-in-depth safety philosophy. The added feature of emergency planning provides that, even in the unlikely event of an offsite fissionproduct release, there is reasonable assurance that protective actions can and
will be taken to protect the population around nuclear power plants. Emergency response plans are required to provide for a range of protective action
options (e.g., sheltering, partial evacuation of the emergency planning zone, or
sheltering followed by relocation after a plume has passed). Evacuations occur
often in the United States and have been analyzed extensively. A report by
the EPA (''Evacuation Risks-An Evaluation," EPA-520/6-74-002, June 1974)
concludes, in essence, that, although evacuation for cause can be traumatic, the
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actual act of moving during an evacuation is not more hazardous, and perhaps
less so, than moving routinely.
Finally, the Petitioner provides no basis for her assertion that evacuation
and/or inability to return home would be unconstitutional. In any event, such
an assertion relates to any state action involving evacuation or condemnation of
property, not NRC action. As explained above, evacuation decisions are made
by state and local governments, not the NRC.
CONCLUSION
As discussed above, the Petitioner has not raised any concerns that have not
been already addressed by the Staff, or that would warrant the relief that she
has requested. Consequently, the Petitioner's request is denied.
A copy of this Decision will be filed with the Secretary for the Commission's
review as provided by 10 C.F.R. § 2.206(c).
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 9th day of July 1990.
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The Appeal Board affIrms the Licensing Board's determination in LBP·89·
17, 29 NRC 519 (1989), that the applicants' emergency warning system for
the Massachusetts portion of the Seabrook plume exposure pathway emergency
planning zone (EPZ) is in compliance with applicable regulatory requirements
and guidance.

EMERGENCY PLANNING:

PUBLIC NOTIFICATION

EMERGENCY PLAN(S): CONTENT (NOTIFICATION);
NOTIFICATION REQUIREMENTS
An offsite emergency response plan must establish "means to provide early
notification and clear instruction to the populace within the plume exposure
pathway [EPZ]." 10 C.F.R. § 50.47{b)(5). Moreover, subsequent to the time
state and local government offIcials are notified of a situation that requires
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urgent action, "[tJhe design objective of the prompt public notification system
shall be to have the capability to essentially complete the initial notification of
the public within the ••• EPZ within about 15 minutes." 10 C.F.R. Part 50,
Appendix E, § IV.D.3. See also NUREG-0654/FEMA-REP-l (Rev. I), "Criteria
for Preparation and Evaluation of Radiological Emergency Response Plans and
Preparedness in Support of Nuclear Power Plants" (Nov. 1980), Appendix 3
(hereafter NUREG-0654).
EMERGENCY PLANNING:

PUBLIC NOTIFICATION

EMERGENCY PLAN(S): CONTENT (NOTIFICATION);
NOTIFICATION REQUIREMENTS
A proper warning system should consist of two separate components: (1)
an "alerting signal" and (2) "notification by commercial broadcast (e.g., EBS)."
NUREG-06S4, App. 3, at 3-3. The "broadcast' notification" component fulfills
the regulatory requirement that the warning system provide the means for "clear
instruction" to the public. See 10 C.F.R. § 50.47(b)(5).
EMERGENCY PLANNING:

PUBLIC NOTIFICATION

EMERGENCY PLAN(S): CONTENT (NOTIFICATION);
NOTIFICATION REQUIREMENTS
The term "initial notification" as incorporated in the "about 15 minute"
requirement in 10 C.F.R. Part 50, Appendix E, § IV.D.3, was intended only
to encompass completion of the signal that notifies the public that a radiological
emergency exists so that they should take appropriate action to seek additional
information (e.g., by tuning to a prescribed emergency broadcast station).
REGULATIONS:

INTERPRETATION

REGULATORY GUIDES:
EMERGENCY PLANNING:

APPLICATION
PUBLIC NOTIFICATION

EMERGENCY PLAN(S): CONTENT (NOTIFICATION);
NOTIFICATION REQUIREMENTS
Appendix E to 10 C.F.R. Part 50 is the only regulatory timing requirement
for warning systems, as such, it - not the NUREG-0654 guidance - is the
standard with which applicants' warning system must comply. See. e.g.• Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1). ALAB-900, 28
NRC 275,290, review declined. CLI-88-11, 28 NRC 603 (1988).
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REGULATORY GUIDES:

APPLICATION

That regulatory guidance should be somewhat more demanding than a
regulatory requirement is not untoward as it acts to assure compliance with
the regulatory requirement.
EMERGENCY PLANNING:

PUBLIC NOTIFICATION

EMERGENCY PLAN(S): CONTENT (NOTIFICATION);
NOTIFICATION REQUIREMENTS; FEMA VIEWS
Given the difference in language of NUREG-0654, App. 3, declaring that
a warning system should include the "[c]apabi/ity for providing both an alert
signal and an informational or instructional message • • • within 15 minutes"
and the language of 10 C.F.R. Part 50, Appendix E, § IV.D.3, that the system
have "the capability to essentially complete the initial notification of the public
..• within about 15 minutes" (emphases supplied), additional FEMA guidance
requiring only that the siren signal and EBS message be activated (as opposed
to completed) "within 15 minutes" is in conformity with the NUREG-0654
guidance.
EMERGENCY PLANNING:
(SIZE)
EMERGENCY PLANS:

EMERGENCY PLANNING ZONE

EMERGENCY PLANNING ZONE (SIZE)

EPZ boundaries are to be drawn to conform generally to political jurisdictions
rather than strictly at a radius of ten miles from the facility. See Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit I), CLI-87-12, 26 NRC
383,395 (1987).
EMERGENCY PLANNING:

PUBLIC NOTIFICATION

EMERGENCY PLAN(S): CONTENT (NOTIFICATION);
NOTIFICATION REQUIREMENTS
While a warning system should assure direct coverage of essentially 100%
of the population within five miles of the site within fifteen minutes, there is
some flexibility in terms of the percentage of population coverage that must be
obtained by the warning system for remote, low population areas at a distance
of more than five miles from the facility. NUREG-0654, Appendix 3, Criteria
B.2.b and c; see FEMA Guidance Memorandum AN-I, "FEMA Action to
Qualify Alert and Notification Systems Against NUREG-0654/FEMA-REP-l
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and FEMA-REP-I0" (Apr. 21, 1987), Attach. I, at 1-2 to -3. This flexibility,
however, does not sanction a warning system whose design fails to provide an
alert signal and an informationaVinstructional message to more populated areas
throughout the entire EPZ, including the five to ten mile portion, within fifteen
minutes.

APPEARANCES
Jobn Traficonte, Boston, Massachusetts (with whom Allan R. Fierce, Leslie B.
Greer, Mattbew T. Brock, and Pamela Talbot, Boston, Massachusetts,
were on the brief), for the intervenor James M. Shannon, Attorney
General of Massachusetts.
Tbomas G. Dignan, Jr., Boston, Massachusetts (with whom George H.
Lewald, Kathryn A. Selleck, Jeffrey P. Trout, Jay Bradford Smith,
Georrrey C. Cook, William Parker, and Barbara Moulton, Boston,
Massachusetts, were on the brief), for the applicants Public Service
Company of New Hampshire, et al.
Mitzi A. Young (with whom Edwin J. Reis, Ricbard G. Bacbmann, Elaine
I. Cban, Sherwin E. Turk, and Lisa B. Clark were on the brief) for
the Nuclear Regulatory Commission staff.

DECISION
As part of the pending appeals from the Licensing Board's final disposition of
emergency planning issues relating to the Seabrook Station, the Massachusetts
Attorney General (MassAG) has contested a Board determination, LBP-89-17,1
concerning the efficacy of various aspects of the applicants' emergency warning
system for the Massachusetts portion of the facility's plume exposure pathway
emergency planning zone (EPZ). Because the subject matter of this portion of
his appeal is related to that involved in a rejected motion to reopen from which

129 NRC 519 (1989). The MassAG previously lOught to appeal this Iune 1989 decision. In an August I, 1989
unpublished order, we dismissed his initial notice oC appeal, holding that any JeView oCLBP-89-17 must await a
final determination on emergency planning matters. This occurred with the Licensing Board', Novemba 1989
ruling that emergency planning Cor the Massachusetts portion oC the Seabrook EPZ and the Iune 1988 full-scale
emergency planning exercise were adequate to comply with emergency planning rcqui:mtents 10 that the Seabrook
Cull-power license mould be authorized. S~C lBP-89-32, 30 NRC 375 (1989). DPP~Dl.r p~1Iding. The MassAG
rubsequently renewed his chaUenge to lBP-89-17 in a timely notice oC appeaL
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the MassAG took a separate appeal and upon which we rule today,l we now
address his challenges to the particulars of the Licensing Board's decision on
the emergency warning system as well.

I.
The emergency warning system to be employed for the Massachusetts portion
of the Seabrook EPZ has been labeled the Prompt Alert and Notification
System, or PANS.3 Like so many other aspects of emergency planning relating
to Seabrook, it reflects the unique circumstances surrounding this facility.
Following a December 1987 judicial indication that the Town of West Newbury,
Massachusetts, was within its prerogatives to order the removal of pole-mounted
warning sirens located within its jurisdiction, applicants decided to abandon
entirely the use of such sirens within the Massachusetts portion of the EPZ:' As
a replacement, applicants established a system referred to as the Vehicle Alert
Notification System, or VANS.
Under VANS, applicants will retain in excess of 100 workers to staff, on a
twenty-four-hour basis, a fleet of trucks upon which warning sirens have been
mounted.5 In the event of a radiological emergency at Seabrook, a truck will
be dispatched from one of six staging areas to each of sixteen predetermined
activation 10cations.1S Immediately upon arrival at the assigned activation site,
the truck driver will start a hydraulic mechanism that extends a telescopic boom
holding the siren, enabling it to reach a height of at least forty-five feet.' Once
a siren has reached an elevation of at least twenty-five feet, transmission of
the appropriate control signal by emergency response authorities will cause it
to sound for three minutes.8 Each siren's warbling call is intended to alert the
public in the vicinity of the activation site of the existence of an emergency
situation at Seabrook about which they should seck further information.
At the same time the sirens are sounded, the other main PANS component, the emergency broadcast system (EBS) utilized by applicants, is activated.

1 Su ALAB·936. 32 NRC 7S (1990).
3 A comprdlcnsivc description of the PANS is found in a Iystml design report prepared by applicants for review
by the Federal Emergency Management Agency (FEMA). Su Applicants' Exh. II·A (Sesbrook Station Public
Alert and Notificstion Systml FEMA·REP·IO Design Report (Apr. 3D, 1988»; Applicants' Em. l1·B (Sesbrook
Station Public Alert and Notification Systml FEMA·REP·IO Design Report (Addendum I, Oct. 14,1988».
4 Su ALAB.883, XI NRC 43, 4647, wra~d ill pari 011 o"'~r ,rolUliU, Cll·88·8, 28 NRC 419 (1988).
S Su Applicants' Direct Testimony Regarding Remaining Prompt Alert and Notification System Issues, foL Tr.
7S, at 21·22 [hereinafter App1icants' Dircc:t Testimony]; Tr. 254.
15 Applicants' Em. l1·A at 2·S.
'Su Applicants' Em. l1·B at 2-7, -12. Although the full extension height for the VANS sirens will be
approximately SI feet,the lound coverage analysis for the system was conservatively conducted for a siren height
of 4S feet. Su id. at 2·12; Tr. ISS·57.
8Tr. 88; su Applicants' Em. ll·A at 2·17. S~~ alro i1t/ra nOle 53.
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This system is to provide the public in the Massachusetts portion of the EPZ
with information about the emergency condition and protective action instructions. As that system is designed, after receiving authorization from utility
emergency response officials (who have, in turn, consulted with State officials),
the local radio stations with which the applicants have an agreement to transmit
EBS messages will begin broadcastiog.9 Their initial transmission consists of an
eight-second message informing listeners that what ensues is not a system test,
followed by a twenty-two second announcement advising what local communities are affected by the emergency condition, and then a twenty-five second
tone alert signal.IO Immediately after this initial fifty-five second period. in accordance with the directions of emergency response officials, the stations will
broadcast an informational and instructional message detailing the nature of the
emergency and recommended protective actions.ll The length of this message
varies with the emergency situation, but the Licensing Board, on the basis of its
own timing of the proposed prerecorded EBS messages, found that the longest
English-language message would last approximately two minutes and thirty-eight
seconds. 12
Two issues relating to applicants' warning system were litigated before the
Licensing Board: (1) whether the sound level of the VANS sirens will be too
high; and (2) whether the public will be warned quickly enough. With respect to
the sound magnitude issue, on the basis of the testimony adduced during a twoday hearing, the Board found that while there could be instances of deviation
from the guidance on sound levels set forth in NUREG-06S4/FEMA-REP-l
(NUREG-06S4),13 the sound levels are acceptable because of the short duration
of the overage and the limited number of areas where building sound reflection
would exceed guidance levels.14 The MassAG does not challenge this finding.
The MassAG does, however, contest the Licensing Board's findings relative
to the second issue of "timely" notification.u In addressing this matter, the
Board - as do we - first canvassed the regulatory requirements and guidance
applicable to apprising the public of an emergency event at a nuclear facility.16
In assessing the adeq~cy of applicants' emergency warning system, of
central concern is 10 C.F.R. § S0.47(b)(S), which provides that an offsite

9 Applicants' Exh. ll-A at 1-2, 4; ,ee Tr. 132-38.
IOTr. 144, 147.
11 Thereafter, the emergency broadcast canrnunication is rq>eated twice. Su Tr. 151.
12LBP_89_17,29 NRC at 532; Tr. 285-86. The opcratioo of the EBS utilized by applicants a1ao is discussed in

ALAB-936.
13 NUREG-06S4/FEMA-REP-l (Rev. I), "Criteria for Prepantioo and Evalultim of Radiological Emergency
Reapmsc Plans and Preparcdneu in Support of Nuclear Power I'lanta" (Nov. 1980), App. 3, at 3-8.
14LBP-89-17,29 NRC at 524-26.
U Brief of the [MaIlAG] in Support of His Appeal of LBP-89·32 (Jan. 24, 1990) at 87·92 [hereinafter MasaAG
Brief].

16LBP.89·17,29 NRC at 527·29.
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emergency response plan must establish "means to provide early notification and
clear instruction to the populace within the plume exposure pathway [EPZ]."
Also of major significance is the implementing proviso of 10 C.P.R. Part 50,
Appendix E, § IV.D.3, which requires that, subsequent to the time state and local
government officials are notified of a situation that requires urgent action, "[t]he
design objective of the prompt public notification system shall be to have the
capability to essentially complete the initial notification of the public within the
plume exposure pathway EPZ within about 15 minutes." Of final note are the
applicable criteria in NUREG-0654, the emergency planning guidance directive
issued jointly by the Commission and the Federal Emergency Management
Agency (FEMA). Appendix 3 of NUREG-0654, which addresses specifically
the means for providing prompt emergency warning to the public, states in
pertinent part:
B. CriJeria for ACC~plil"c~
1. Within the plume exposure EPZ the system shall provide an alening signal and notification
by commercial broadcast (e.g., EBS) plus special systems such as [National Oceanographic
and Atmospheric Administration] radio••••

2. The minimum acceptable design objectives for coverage by the system are:
a) Capability for providing both an alert signal and an informational or instructional message
to the population on an area wide basis throughout the 10 mile EPZ, within 15 minutes.
b) The initial notification system will assure direct coverage of essentially 100% of the
population within 5 miles of the site.
c) Special arrangements will be made to assure 100% coverage within 45 minutes of the
population who may not have received the initial notification within the entire plume exposure

EPZP

In interpreting these various provisions, the Licensing Board declared that
the focus of Appendix E, § IV.D.3, "on capability means to us a practical
realization that the system must be able to comply with the regulations but that
no system can guarantee results regardless of events" and that "[t]he use of the
words 'essentially complete' and 'about' also indicates to us the appropriateness
of some flexibility in interpretation."11 The Board nonetheless found that this
"flexibility does not . . • permit us to exclude the notification of the public,
through an EBS system message, from the elapsed time. Based on both the
regulations and the guidance, we interpret the regulation to include both alerting
and notification of the public within the 'about 15 minutes' time period."19

17 NUREG-06S4. App. 3. at 3-3.

18LBP-89_17,29 NRC at 527 (emphasis in original).
19 Ibid. (emphasis in original).
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Moreover, the Board rejected additional FEMA guidance indicating that agency
would consider compliance with NUREG-0654, Appendix 3, Criterion B.2, had
been attained during emergency planning exercises if, within fifteen minutes of
system activation, the siren signal is triggered and an instructional/informational
message is "on the air.''20 Instead, the Board interpreted the NUREG-0654
guidance "to require sequential alerting and notification since people will not
know to receive the EBS notification until after they have heard the siren alerting
signal.''21
With this interpretation as its decisional basis, the Licensing Board went on
to analyze each discrete element in the alerting and notification process, from
the time of the decision to activate the VANS through the broadcast of the EBS
message. It found these elements include: (1) the time to alert the VANS
operators ("Alert" time); (2) the time for the VANS operators to get under way
("Dispatch" time); (3) the transit time to the activation site ("Route Transit"
time); (4) the time to set up equipment at the activation site ("Setup" time); (5)
the period during which the sirens operate ("Siren Sounding" time); and (6) the
time for the public to tune to an EBS station and receive verbal instructions
("1\ming and Message" time).21 Of these components, the Board concluded that
only one, ''Route Transit" time, is a variable with respect to individual activation
sites; therefore, the remaining time elements were treated as a constant quantity
in determining the overall warning time.23
Regarding the final timing elements of "Siren Sounding" and "Tuning and
Message," however, based upon its reading of the regulations and guidance
described above, tfie Board concluded that, "[u]ntil a person hears both the
siren and the message, the person is not informed of the appropriate action to
take.''24 In this light, the Board declared it appropriate to "add the length of time
for the EBS message to all the previous times involved, so that those hearing the
siren ne:rr the end of its sounding will have time to hear the EBS message.''25
On this basis, the Board found that at half of the sixteen siren activation sites,
alert and notification times would be in excess of eighteen minutes and at three
of the seven sites within five miles of the facility, the times would be in excess
of nineteen minutes.26 The Board held that "[u]nder all the circumstances of this

20FEMA Guidmce Memorandum AN·I, "FEMA Action to Qualify Alert and Notification Systems Against
NUREG-0654/FEMA·REP·I and FEMA·REP·IO" (Apr. 21, 1987), Attach. I, at 1-4 [hereinafter FEMA Guidmce
Memorandum AN·I].
21 UJP.89.17, 29 NRC at 529.
211d. at 529-33.
DId. at 533 crable I). The times assigned to the cautant time elements were: "Alert" time - 20 seconds;
"Dispatdt" time - 50 seconds; "Setup" time - I minute; "Sin::n Sounding" time - 3 minutes; "J'uning and
Message" time - 3 minutes and 58 seconds. Ibid.
24/d. at 532
2.5 Ibid.
26 Su id. at 535 crable 2).
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case, including the fact that concerned political jurisdictions can reduce alerting
and notification times by making sites available for sirens permanently mounted
on poles," the "distribution" of times was "permissible" relative to the "about
15 minutes" standard in Appendix E and the "within 15 minutes" guidance of
NUREG-0654, Appendix 3.27
On appeal, the MassAG challenges two aspects of the Licensing Board's
findings. The first relates to the time required to turn on a radio and locate one
of the EBS stations that is broadcasting the informationaVinstructional message.
The MassAG claims that there was no evidence in the record to support the
Licensing Board's conclusion that twelve seconds, which were added to the
"Tuning and Message" component of the warning process, is an appropriate
amount of time for the public to adjust a radio to one of the stations broadcasting
emergency messages. Also in this regard, the MassAG contends that, subsequent
to the Board's decision, the witlldrawal of certain Massachusetts broadcasters
from participation agreements acted to make the Board's analyses "not only
unfounded but also unlikely" because it now will take longer for the public to
locate the radio stations that will be broadcasting the emergency messages.28
Second, the MassAG claims that, even if they are correct, the Board's findings
on the alert and notification times are not adequate. He asserts that they do not
meet the regulatory requirement of completion of initial notification "within
about 15 minutes" because at half the sites the times exceed fifteen minutes
by twenty percent or more.29 Further, in an apparent reference to the Licensing
Board's specification of certain. issues for litigation,3o the MassAG maintains
that the Board improperly relied upon the regulatory guidance in NUREG0654, Appendix 3, Criterion B.2, to distinguish between alert and notification
requirements within five miles of the facility and requirements for the area
five to ten miles from the facility, making a "firm time limitation of fifteen
minutes" applicable only within a five-mile radius of Seabrook.31 Moreover,
the MassAG declares that, even if so limited, several of the siren activation
sites serving the area within five miles of the facility fail to comply with the
"15 minutes" criterion.32 The MassAG concludes that these various deficiencies
make it apparent that the Licensing Board's determination was based upon the
application of an improper "best efforts" standard.33
Applicants view the MassAG's appeal as centering on two findings by the
Board: the time required to adjust a radio to one of the EBS stations and the
27Td. It 534, 537-38.

28 MassAG Brief It 88-90.
29 Td. at 90-91.

30 Su LBP-89-17, 29 NRC at 522 (Issues A.s-3, -4).
31 MassAG Brief at 91.
'!lTd. It 91.92.
33Td. at 92.
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legal standard adopted by the Board relating to the "IS minutes" standard.34 As
to the first issue, while acknowledging there was no direct testimony on the
time required to tune a radio to an EBS station, applicants insist that the time
utilized by the Board had to be adequate because it was more conservative (i.e.,
longer) than that put forth by the MassAG in his proposed findings regarding
the total tuning and message capability time.3.S On the second issue, applicants
claim the expression "about 15 minutes" that is contained in the regulations is
the controlling standard. rather than the "within 15 minutes" language set forth
in the NUREG-0654 guidance that the MassAG asserts should be adopted as
the requirement for alert and notification timing.36 Applicants argue that this is
an attempt by the MassAG to expand the litigated issues to include alerting time
for all of the EPZ, and maintain that the MassAG is foreclosed from this course
by his failure to appeal an earlier Licensing Board summary disposition ruling
limiting the scope of the alert and notification issue to the first five miles of the
EPZ.37

n.
The MassAG's challenges to the Licensing Board decision go to whether it
reaches the proper conclusion relative to the time mandated under NRC regulations and guidance for activating the Seabrook warning system. Because the
Board's interpretation of what timing elements are relevant to compliance with
the regulations and NUREG-0654 guidance has a direct role in any determination
about the adequacy of the applicants' warning system, we necessarily must address those findings.

34 Applicants' Brid (Mar. S, 1990) at 116.

Consistent with our earlier direction that the ataff need not duplicate
those ugumenta DC applicants with which it agreed, in its brid the .taff concurred in the applicants' userUoos
relative to the MassAG'. appeal reganling lBP·89·17. NRC Staff Brid in Respoose to Intervenor Appeals fran
LBP·89-32 and LBp·89-17 (Mar. 21, 1990) at 131.
3.S Applicants' Brid at 117·20. Applicants note that the Boan! apparent1y made an arithmetic error in arriving at
a time DC 3:58 (minutes:sccoods) Cor avcraIl tuning and message time, which in Cact Ihould have been 3:48. Ill.
at 125. The Board. OOwCYa', made another addition error with respect to this time componc:nt. It determined that
there would be a three-accond delay between the end or the three-minute men sounding and the beginning ot the
next message on the basis that the initial messages, tone alert, and longest announcement would last 3:03. The
initial announccment/looe alert and message times are O:SS and 2:38, tor a total ot 3:33. The delay thus should
be 33 seconds instead ot three .econds. The entire "tuning time" DC IS acconds Cound necessary by the Board.
", LBP·89-17, 29 NRC at S33 (although IS seconds needed to tune ndio, only 12 .ecmds added to '7uning
and Message" time because or three-sccond delay before beginning ot message), and an extn 18 acconds u well.
would be available in the 33.. econd delay between the time the men .topa and the time the next announcement
sequence begins. As a consequence, if tuning time were a relevant timing Cactor, which we find it is not, su
infra pp. 68-69, 71, there would be no need in these c:ircumstanc:es to include additional "tuning time," as did the
Licensing Baud.
36 Applicants' Brid at 126.
37 Ill. at 126-27.
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A. In providing guidance on compliance with the requirement of section
S0.47(b)(S) that an emergency plan include "means to provide early notification"
to the population within the EPZ, NUREG-06S4 specifies that a proper warning
system should consist of two separate components: (1) an "alerting signal" and
(2) ''notification by commercial broadcast (e.g., EBS).''38 Both are necessary for
a comprehensive warning system in that, as NUREG-06S4 makes clear, "[a]
system which expects the recipient to turn on a radio receiver without being
alerted by an acoustic alerting signal or some other manner is not acceptable."39
In the case of Seabrook, the VANS is intended to supply the "alerting signal"
component, while the radio station broadcast system utilized by applicants
furnishes the "broadcast notification" component..co
As we have described previously, the Licensing Board's interpretation of
the specific timing requirement of Appendix E. § IV.D.3, that a "prompt public
notification system shall • • . have the capability to essentially complete the
initial notification of the public within the. • . EPZ within about 15 minutes"
mandates that both the alert signal and EBS components of the Seabrook warning
system be completed within the allotted time frame. This construction, however,
fails to acknowledge that the reference to "initial notification" in Appendix E,
§ IV.D.3 (emphasis supplied), implies that this timing requirement does not
necessarily encompass the totality of the "notification" process. In fact, the
Commission's explanation accompanying the final rule adopting Appendix E
makes it apparent that this is indeed the case.
As initially proposed in 1979, the "IS minutes" requirement, which was to be
contained in a footnote to Appendix E, evidenced the Commission's expectation
"that the capability will be provided to essentially complete alerting of the public
within the •.. EPZ within 15 minutes . . . ."41 Thereafter, in the Statement of
Consideration for the final rule, the Commission noted this condition had been
"removed as a footnote and placed in the body of Appendix E."42 In addition, in
responding to objections that there might never be an accident requiring fifteenminute notification, that the provision had the potential for significant financial
impact, and that its technical basis was questionable, the Commission stated

38NUREG-06S4, App. 3, at 3-3. Section 50.47(1))(5) also mandates that the warning system provide the means
for "clear instruction" 10 the public. The "broadcast notification" component also fu1lills this nquircmcnt by
supplying mcsngca containing protectivc action instructions. Further regarding the accond componmt, NUREG0654 suggests the utilization of "spccialsystcms such as [National Oceanic and Almospherlc Administntionl
nclio." NUREG-0654, App. 3, at 3-3. The MassAG has not nis..! any issue concerning the applicants' utilization
of ipCCial notification systems.
39 NUREG-06S4, App. 3, It 3-3 .
.co Although VANS sirens do hive the caPlbility 10 function as loudspcalccrs and provide an informationll}inslnlctional message, App. Exh. II·A at 2-6. applicants havc eschewed their use for this purpose. see LBP-89-9. 29
NRC 271, 292 (1989).
4144 Fed. Reg. 75,167, 75,173 n.3 (1979) (10 be codified at 10 C.F.R. Part 50, App. E, § IV.D.3 n.3) (proposed
Dec. 19,1979) (emphasis supplied).
42 45 Fed. Reg. 55,402, 55,407 (1980).
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that the Appendix E directive was being retained as wholly consistent with the
rationale behind emergency planning to "provide additional assurance for the
public protection even during such an unexpected event."·) By way of additional
explanation, the Commission declared:
Th[e] wide spectrum of potential accidenU also reflects on the appropriate use of the offsite
notification capability. The use of this notification capability will range from immediaJe
notification of the public (within 15 millUles) to lisun to predesignated radio and television
stations, to the more likely events where there is substantial time available for the State
and local governmental officials to make a judgment whether or not to activate the public
notification system.
Any accident involving severe fuel degradation or core melt that resulu in significant
inventories of fission producu in the containment would warrant immediate public notification
and consideration, based on the particular circumstances, of appropriate protective action
because of the potential for leakage of the containment building. In addition, the warning
time available for the public to take action may be substantially less than the total time
between the original initiating event and the time at which significant radioactive releases
take place. Specification of particular times as design objectives for notification of offsite
all1horit~s and the public are a means of ensllTing that a system will be in place with
the capability to notify the public to sukfllTther information by listening to predl!signall!d
radio or television stations. The Commission recognizes that not every individual would
necessarily be reached by the actual operation of such a system under all conditions of
system use. However, the Commission believes that provision of a general alerting system
will significantly improve the capability for taking protective actions in the event of an
emergency."

With this explication, Appendix E, § IV.D.3, was adopted in its present form.
From this exposition, it is clear that, consistent with the proposed rule's use
of the term "alerting," the term "initial notification" as incorporated in the "about
15 minute" requirement in Appendix E was intended only to encompass completion of the signal that notifies the public that a radiological emergency exists
so that they should take appropriate action to seek additional information (e.g.,
by tuning to a prescribed emergency broadcast station). This corresponds to the
first of the two warning system components described above, i.e., the VANS
alert sirens. Compliance with the "about 15 minute" requirement therefore
should be measured in this instance by adding the three-minute "Siren Sounding" period to the "Alert," "Dispatch," "Setup," and ''Route Transit" times.
As a consequence, the time involved in tuning into and broadcasting the EBS

.) Ibid.
44 1bid. (emphasis IUpplicd).
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message is not relevant to a determination of whether this regulatory directive
has been fulfilled:"
As illustrated in Table B (set forth in the Appendix to this opinion), when the
three-minute "Siren Sounding" time is combined with the "Alert," "Dispatch,"
and "Setup" times of twenty seconds, fifty seconds, and one minute, respectively,46 and the conservative winter "Route Transit" times set forth in Table A
(also in the Appendix),47 for all of the sixteen siren activation sites within the
ten-mile EPZ, the total time falls within the Appendix E requirement that the
initial notification be essentially complete "within about 15 minutes,"48

45 The MassAG's concern about the effect upon notification timing of the low listenership at the stations utilized
for emergency message broadcast thus also is i=1evant. In any event. as we have explained in ALAB-936, 32
NRC at 82-83, the Iize of the regular audience of these stations is not significant because we have been given
no cause to believe that the measures applicants have taken to ensure that the public is aware of which stations
tsrovide Seabrook emergency information are inadequate.
Su supra note 23. Although we utilize the 2()..second time for the "Alert" component as act forth by the
Licensing Board, we harbor substantial doubt that it is a correct figure. Ten seconds was the time allowed in
the 'ystem design, Memorandum in Support of Applicants' Motion for Summlty Disposition of the (MlssAG'sl
Amended Contention on Notification System (Sept. 17, 1988), Mfid.vit of Gaty I. Catapano at 4 (hereinafter
Applicants' Summaty Disposition Memonnduml, and was the time accepted by the Board as an issue of fact
that was not in dispute, LBP-89-9, 29 NRC at 283-84. In adding another 10 seconds, the Board relied upon
testimony that was directed not at showing the design objective of the 'ystem was incorrect, but rather at what
might happen "if" the system faUed totally to operate as designed. Given the language of Appendix E, § IV.0.3,
and NUREG·0654, indicating that the regulatoty focus should be on each warning system', "design objective"
nther than its actual effectiveness in Clperstion, su 45 Fed. Reg. at 55,407, absent a showing of a likelihood of
failure sufficient to call into serious question the validity of applicants' design basil (including implementation
time) for this "Alert" segment of the system, the Licensing Board's imposition of the additional time seems
questionable. Nonetheless, in light of the minuscule period involved, the Board's action, even if ernmeous, does
no mischief sufficient to warrant corm:tion.
47 Although the Licensing Board set forth winter "Route Transit" times in its decision, see LBP-89-17, 29 NRC
at 53S (fable 2), we have republished them as part of Table A in the appendix to this opinion in order to correct
an additional mathematical error made by the Board. The need for correction arises fran the Board', ,omewhat
confusing analysis of the winter times. At one point. the Board declared that the cmservative assumption was
that winter weather would mille. transit times by 25%, id. at S34, when in flct in Table 2 the winter transit times
have been increased by 25%. Putting this apparenlly inadvertent error aside, the Board', determination to impose
a 25% increase in transit times is inconsistent with its eamer statement that it accepted the applicants' position
that there will be a 25% reduction in the .rpeed factor during the winter months. ttL It 531. As Ipplicants' witness
Edward B. Lieberman explained, a 25% reduction in speed mathematically converts to a 33% increase in transit
time. Applicants' Summaty Disposition Memorandum, Mfidavit of Edward R. Lieberman at 5. Although this
transit time effect previously was acknowledged by the Board, .re. LBP-89-9, 29 NRC at 288 (Finding A.s·I),
the factor was not inCOIporated into the figures the Board utilized in Tlble 2 in its initial decision, an oversight
we remedy.
Also with regard to winter "Route Transit" times, we note that these figures Ire inherenlly conservative. It again
is not applrent to us, given the emphasis in the regulations and guidance on "design objectives," see supra note
46, why the avenge transit times put forth by applicants, which are based upon times for all four seasons including
winter, Applicants' Direct Testimony at 28, are not sufficient for assessing the warning system's compliance with
the Appendix E standard (and NUREG~4 guidance). Indeed, on the basis of those avenge figures, which also
Ire set forth in Table A, it is even more evident that the "initial notification" completion times for the 16 sites
meet the regulatoty requirement of "within about IS minutes."
48 AI I review of Table B makes apparent. only five of the 16 time tota1s are in excess of 15 minutes and of
those only one - that for site 16 - extends more than two minutes beyond a quarter·hour. As site 16', longer
time total involves cin:urnstances thlt. for reasons we detail more fully below, sanction its compliance with the
guidance in NUREG·06S4, se. i"'ra note 54, we conclude that it comports IS well with the "about IS minutes"
requirement of Appendix E.
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B. As applicants point out, because Appendix E is the only regulatory
timing requirement for warning systems, it - not the NUREG-0654 guidance
- is the standard with which applicants' warning system must comply,'49
Accordingly, the MassAG's assertion that the system cannot comply with the
arguably more stringent ''within 15 minutes" guidance of NUREG-0654 is of
questionable significance.50 Nonetheless, after reviewing this matter as well,
we conclude that contrary to the MassAG's insistence, the applicants' warning
system also meets the NUREG-0654 guidelines.
As previously noted, while NUREG-0654 indicates that a warning system
should include the "[c]apabiUty for providing both an alert signal and an
informational or instructional message ••• within 15 minutes," the regulatory
requirement of Appendix E is that the system have "the capability to essentially
complete the initial notification of the public ••• within about 15 minutes."
(Emphases supplied.) Although the Licensing Board apparently found no
significance in the difference in the highlighted language of these two provisions,
we conclude that this is an important distinction that must be taken into account
in judging compliance with the NUREG-0654 guidance.
As we have previously noted, the Licensing Board explicitly rejected FEMA's
additional guidance construing the language of NUREG-0654 as signifying only
that the alert signal must be activated and the EBS message must be on the air;
instead, the Board mandated that both the signal and the message be completed .
. We find, however, that the difference in terminology between the requirement
of Appendix E, § IV.D.3, for the capacity "to essentially complete" the initial
notification, and the guidance in NUREG-0654 that there be the "capability for
providing," i.e., furnishing, the alert signal and the informational/instructional
message to the public, supports the FEMA interpretation. In specifying that
there need only be the "capacity for providing" the alert signal and message, as
opposed to being "completed," we perceive no intent on the part of the drafters
of NUREG-0654 to suggest that applicants need go beyond the activation of the
sirens and the EBS broadcast in order to comply with its "within 15 minutes"
guideline.
Certainly, this interpretation makes good sense. As applicants suggested
before the Licensing Board,51 the Board's interpretation requiring that both the
49 s~~. ~.I .• Lo,., /slaNlLJgloli,., Co. (Shoreham Nuclear Power Station, Unit 1). ALAB·900, 28 NRC 275. 290.
mw eke/iNd. CU·SS-ll. 28 NRC 603 (1988).
50 NUREO-06S4 IppeaD 10 be more llringent than Appendix E. f IV.0.3, because it .we. not conIain the quililier
Mlhout" found in Icclion IV.0.3. 1bat the NUREG-06S4 guidance ahould be IOmCwhlt more demanding i.a not
IlIIIoWIrd u it Ic:II 10 assure compliance with the regulatory rcquimnent. In Ihi.a instance, if Ipp1icanta' aircn
aignol (and EBS menlge) i.a Wtiaud "within 15 minutea," which we lind below i.a allthlt NUREO-06S4 IUggesu,
it aecms unIikcly lhatthe limited period of lime unlillhat aignol i.a concluded (te., three 10 five minut.es,lu infra
note 52) could fwlo conform with the Appendix E rcquimnenl thlt the signal be Mcssc:nlially complctc. • •
within lbout 15 minutea."
51Su LBP-S9-17, 29 NRC It 533.
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siren and the EBS message be presented completely and sequentially penalizes
the use of lengthy, albeit possibly more instructive, messages. As a result,
the Board's interpretation could have the deleterious effect of dissuading an
applicant whose warning system may have extended activation times from
proposing more prolonged messages, even if longer messages would otherwise
better serve the public interest.~ We thus find appropriate the FEMA guidance
requiring only that siren signal and EBS message activation begin "within 15
minutes" in order to comply with NUREG-0654 guidance. And, as with the
Appendix E requirement, the time involved in tuning into and broadcasting the
EBS messages is not relevant in assessing the warning system's adequacy.
Because the activation of the siren and the EBS occurs essentially simultaneously in this instance,S] in order to determine compliance with the NUREG-0654
guidance figure of "within 15 minutes" it is necessary to include fifty-five seconds after the "Setup" to account for siren activation and the start of the EBS
informationaVinstructional message after the initial announcements and the tone
alert signal. As is also illustrated in Table B (attached as part of the Appendix
to this decision), when this fifty-five second time period is combined with the
"Alert," "Dispatch," "Setup," and corrected winter "Route Transit" times, the
total time for the sixteen siren activation sites within the ten-mile EPZ conforms
with the NUREG-0654 guidance that a signal and a message be "provided. . .

~The same thing would be lNe foc Ihe "SUm Sounding" time, which Ihe guidance indicatca should be from
three 10 live minutca long. NUREG-0654, App. 3,It 3-12. To cmf'orm 10 Ihe Liccming Board's reading of Ihe
NUREG-0654 guidance, an applicant faced wilh I warning syl!em timing problem no doubt would choose threc
minutca IS its sUm sounding time even if, in the c:irrumstanccs, something in excess of that time period might
be better.
S] The tcatimony before Ihe Boud indicatca Ihat, when State officials have given pcnnissien for warning ayatcm
Ictivation, applicants' emergency response coordinator will infonn the EBS llltions that they should begin
broadcasting I message at I specified time. The coordinator then listens 10 Ihe lllticna and, when Ihe EBS
broadcast begins, he or she immediately lends out Ihe signal that promplly activates the VANS sirens. Applicants'
Direct Testimony at 30; lie Tr. 135-38.
In I fast-breaking accident, Ihere is Ihe possibility Ihat Ihe sUm activation signal could be given before all
Ihe VANS lNc:x. are atlheir activation siteL In Ihat circumstance, the activation signal is stored electronically
and, when Ihe INck reaches its destinatien and boan deployment takes Ihe sUm to I height of 2S feet, the sUm
will begin sounding. Tr. 87-88. Applicants, however, have designed the system 10 Ihatlhe first VANS trucks to
leave each lllging area are Ihose Ienl to Ihe most distant activatien sitca served by that staging area, Applicants'
Direct Testimeny at 23, a measure Ihe Licensing Board found (and we a~) is adequate to avoid or minimize
Iny potential for delay,lu LBP-89-17, 29 NRC at 531.
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within 15 minutes."54 Thus, the MassAG's challenge to the applicants' emergency warning system under NUREG-0654 likewise is without basis.~
For the reasons set forth herein, the Licensing Board's determination in LBP89-17,29 NRC 519 (1989), that the applicants' emergency warning system for
the Massachusetts portion of the Seabrook EPZ is in compliance with applicable
regulatory requirements and NUREG-0654 guidance is affirmed.

54 As Table B indicates, Ihe only activation site lhat even arguably falls outside Ihe NUREG-06S4 guidancc is si;"
16, wilh a total time of 18:40. Because. in confonnity wilh emergency planning requimnents, ue Lo"g 1slaN!.
Ughlillg Co. (Shordwn Nuclear Power Station. Unit 1),01-87-12. 26 NRC 383, 39S (1987), Ihe Seabrook
EPZ boundaries ~ drawn to c:aU'Ortn generally to political jurisdictions ralher Ihan strictly at a radius of 10
miles from Ihe facility, thil activation site is locsted between 10 and 11 miles from Ihe facility. Applicants' Exit.
II-B at 2-9. In complying wilh Ihe exhortation in FEMA Guidance Memorandum AN-Ilhat a warning IYstem
design submittal -should contain Ihe rationale" for instances in which alert and notification will be provided
beyond tS minutes, FEMA Guidance Memorandum AN-t, Attach. I, at 1-3, applicants' design report states lhat
Ihe geographical area covered uniquely by Ihe siren at site t6 "has a maxinmm population of 40110cated within
an area of approximately 3 square miles." Applicants' Exh. ll-B at 2-9. This siren Ihus appears to caver Ihe
type of low population zone for which NUREG-06S4 guidance pcrmita alert and notification to occur within 4S
minutes, ,u infra note SS, and accordingly is in compliance wilh Ihe NUREG guidelines.
5S We allO lind wilhout substance Ihe MlIaAG', additional ugument Ihat !he Licensing Board, by applying
different timing standards depending on Ihe distancc from Ihe facility, engaged in error requiring reversal. Our
conclusion in !his regard also arises from our evaluation of !he NUREG-06S4 criteris.
The Commission previously has indicated lhat, as Ihe guidance embodied in NUREG.{)6S4, Appendix 3, Criteria
B.2.b. and c., rcIIecu, while a warning system should "assure direct cove:nge of essentially 100% of Ihe population
within S miles of Ihe site." Ihere is lome flexibility in terms of Ihe percentage of populltion covenge Ihlt must
be obtained by Ihe waming ,ystem at a distance of more Ihan five miles from Ihe facility. Specifically, Ihe
Commission has declared IhIt "[I]he lade of a specified pcrocntage from S to 10 miles is to allow planners Ihe
lIexibility to design Ihe most cost-dTective system to meet [lhe general objective of providing an alert signal
and an inlarm.tion.l/instructional mcsuge in Ihe to-mile EPZ within tS minutesJ." FUuzl Rule 011 Emergerrcy
P/DMi"g, 01-80-40, t2 NRC 636, 638 (1980). This Iheme is reiterated in NUREG-0654, which declares Ihlt
"[I]he lIde of a specific design objective for a specified percent of Ihe population between S and to miles which
must receive Ihe prompt lignal within 15 minutes is to allow lIexibilily in syslc:m design." NUREG-06S4, App.
3, at 3-4. Also recognizing !his differentiation ~llIed on geographic location within Ihe emergency planning
zone." FEMA', Guidance Memorandum AN-I, in .ddressing qualification of alert and notification systems under
NUREG-06S4, provides Ih.t "[IJlert and notification Iystc:ma must also be crpable of providing In alert signal
and In instructional mesuge within 15 minutes between S and 10 miles of !he f.cility. However, in eXbane1y
rural, low population areas beyond 5 miles, up to 45 minutes may be allowed for providing an alert signal and an
instructional mesuge to Ihe permanent and transient population." FEMA Guidance Memorandum AN-I, Attach.
I, at 1-2 to -3.
As Ihese various lOurces mne Ipparent, Ihe geographic distinction embodied in NUREG-0654, Appendix 3,
Criteris B.2.b and c., .lfards some latitude in providing notific.tion to Ihe remote areas in Ihe portion of Ihe
EPZ lhat is 5 to 10 (or more) miles IW'y from Ihe f.cility. II does not, however, sanction a warning IYSIc:m
whose design f.ilt to provide an alert sign.l and an infarm.tionll/instructional mesuge to more popul.tcd areas
Ihroughout Ihe entire EPZ, including Ihe 5 to 10 mile portion, within 15 minutes. To Ihe extent Ihe Licensing
BOird', decision suggests !he contrarY, it is incorrect. Nonclhe1ess, any miupprehension Ihe Bo.rd may have
harbored in !his regard has no pncticallignificance here because, IS we have explained above. Ihe record before
US does not supply a buis for concluding lhat Ihe alert signal and broadcast mesuge supplied by Ihe .pplicants'
warning systc:m Ihroughout Ihe EPZ fails to comply wilh Ihe timing and coverage guidelincs set forlb in NUREG0654, Appendix 3.
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It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

APPENDIX

TABLE A
Transit Times56
Location

Average Transit
Time (Min:sec)57

Winter Transit
Time (Min:sec)

1

8:37

11:28

2
3
4
5
6

5:03

6:43

6:29
0:00
0:00

8:37
0:00
0:00

3:09
3:42

4:11
4:55
9:36
9:41
9:43
10:01
11:11

13

7:13
7:17
7:18
7:32
8:25
8:03

14

0:55

15

3:01

1:13
4:01

16

11:43

15:35

7

8
9
10
11

12

10:42

56Applicants' Din:ct Testimony at 28.
57 Average Transit Tune is based on measured times for aU foor leasons. Ibid.
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TABLE B
Total Times Relative to Compliance
with 10 C.F.R. Part 50, App. E, § IV.D.3
and NUREG-0654, App. 3

Location
1

2
3
4
5
6
7

8
9
10
11
12
13
14
15
16

Time Under
App. E (Min:sec)58
16:38
11:53
13:47
5:10
5:10
9:21
10:05
14:46
14:51
14:53
15:11
16:21
15:52
6:23
9:11
20:45

Time Under
NUREG·0654
(Min:sec)59
14:33
9:48
11:42
3:05
3:05
7:16
8:00
12:41
12:46
12:48
13:06
14:16
13:47
4:18
7:06
18:40

.58 Computed for each sil<: by adding "Alert" time (0:20), "Dispatch" time (0:50), "Setup" time (I :00), "Winter
Transit" time (.r~. Table A), and "Siren SOWlding" time (3:00). S~~ supra p. 69.

59Computcd for each sit<: by adding "Alett" time (0:20), "Dispatch" time (0:50), "Setup" time (1:00), "Winter
Transit" time (su Table A), and time for initial IMOWlCCf!lCl1ts and tone alert signal (0-55). S~~ supra pp. 71·72.
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ALAB-936

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
AdmInIstrative Judges:
G. Paul Bollwerk, III, Chairman
Alan S. Rosenthal
Howard A. Wilber

Docket Nos. 50-443-0L
50-444-0L
(OffsJte Emergency
PlannIng Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1
and 2)

August 20, 1990

The Appeal Board affIrms the Licensing Board's decision in LBP-90-1, 31
NRC 19 (1990), denying intervenors' motion to reopen the record and admit a
new contention relative to the adequacy of the emergency broadcast system for
the Seabrook facility.

RULES OF PRACTICE:

REOPENING OF RECORD

Each of the three criteria set forth in 10 C.F.R. § 2.734(a) for reopening of
the record must be met before a reopening motion is granted.
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RULES OF PRACTICE:

REOPENING OF RECORD

If a reopening motion raises a contention not previously in controversy, it
must also satisfy the requirements for the admission of untimely contentions set
forth in 10 C.F.R. § 2.714(a)(I)(i)-(v). 10 C.F.R. § 2.734(d).

EMERGENCY PLANNING:
EMERGENCY PLAN(S):
INFORMATION)

PUBLIC NOTIFICATION

CONTENT (NOTIFICATION; PUBLIC

The Commission's regulations require that emergency response plans "provide early notification and clear instruction to the populace within the plume
exposure pathway Emergency Planning Zone." 10 C.F.R. § S0.47(b)(5).

EMERGENCY PLANNING:

PUBLIC NOTIFICATION

EMERGENCY PLAN(S): CONTENT (NOTIFICATION; PUBLIC
INFORMATION); NOTIFICATION REQUIREMENTS
Applicants for a full-power license are expected to "establish a system
for disseminating to the public appropriate information • •. including the
appropriate notification to appropriate broadcast media, e.g., the Emergency
Broadcast System (EBS)." NUREG-06S4/FEMA-REP-l (Rev. I), "Criteria for
Preparation and Evaluation of Radiological Emergency Response Plans and
Preparedness in Suppon of Nuclear Power Plants" (Nov. 1980), Criterion lI.E.S.

EMERGENCY PLANNING:

PUBLIC NOTIFICATION

EMERGENCY PLAN(S): CONTENT (NOTIFICATION; PUBLIC
INFORMATION); NOTIFICATION REQUIREMENTS
Reson to an EBS is one recognized method of providing appropriate notification. An EBS customarily is a network of radio and television stations
voluntarily organized, in accordance with and subject to the regulations of the
Federal Communications Commission, to broadcast emergency messages to the
public in the event of an emergency. See 47 C.F.R. §§ 73.901-.962.

APPEALS nOARD(S):

ADVISORY OPINIONS

The fact that a decision is issued as an advisory opinion does not necessarily
preclude reliance on its reasoning.
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EMERGENCY PLANNING:

PUBLIC NOTIFICATION

EMERGENCY PLAN(S): CONTENT (NOTIFICATION; PUBLIC
INFORMATION); NOTIFICATION REQUIREMENTS
It may be assumed that in the absence of compelling contrary evidence.
no participant in a state-established EBS network will refuse to discharge
its communication function in a timely manner upon the occurrence of a
genuine emergency requiring public notification. See Long Island Lighting Co.
(Shoreham Nuclear Power Station. Unit 1). ALAB-911. 29 NRC 247. 254-55
(1989).

EMERGENCY PLANNING:
(PARTICIPATION)

STATE AND LOCAL GOVERNMENT

EMERGENCY PLAN(S): STATE AND LOCAL GOVERNMENT
PLANS (EFFECT OF ABSENCE); UTILITY PLAN AS SUBSTITUTE
For the situation in which there is a nonparticipating state or local government,
the Commission has established a "best efforts presumption." Specifically. it
assumes that there will be "some 'best effort' State and County response in the
event of an accident ••. that ••. would utilize [the utility's] plan as the best
source for emergency planning information and options." Shoreham. CLI-8613.24 NRC 22, 31 (1986). See also 10 C.F.R. § 50.47(c)(I)(iii); Massachusetts
v. United States. 856 F.2d 378 (1st Cir. 1988).

RULES OF PRACTICE:

REOPENING OF RECORD

The sponsors of a reopening motion have the burden of demonstrating that the
criteria for the grant of the requested relief have been satisfied. See Cleveland
Electric Illuminating Co. (perry Nuclear Power Plant, Units 1 and 2). CLI-86-7.
23 NRC 233. 235 (1986). all'd sub nom. Ohio v. NRC. 814 F.2d 258 (6th Cir.
1987); Louisiana Power & Light Co. (Waterford Steam Electric Station. Unit
3). CLI-86-1. 23 NRC 1. 5. aff'd sub nom. Oystershell Alliance v. NRC, 800
F.2d 1201 (D.C. Cir. 1986).

RULES OF PRACTICE:

REOPENING OF RECORD

If a Board finds that a reopening motion does not address a significant safety
or environmental issue. it need not decide whether the motion was timely. See
10 C.F.R. § 2.734(a).
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ADJUDICATORY BOARDS:

BIAS

A party's claim of bias may not rest merely upon disenchantment with
prior Board rulings. See, e.g., Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-I), ALAB-224, 8 AEC 244, 246-48 (1974). See
also Seabrook, ALAB-748, 18 NRC 1184 (1983); ALAB-749, 18 NRC 1195
(1983); ALAB-751, 18 NRC 1313 (1983).

APPEARANCES
Leslie B. Greer, Boston, Massachusetts, Robert A. Backus, Manchester, New
Hampshire, and Diane Curran, Washington, D.C., for the intervenors,
Attorney General of Massachusetts, Seacoast Anti-Pollution League, and
New England Coalition on Nuclear Pollution.
Thomas G. Dignan, Jr., George H. Lewald, Jeffrey P. Trout, and Jay
Bradford Smith, Boston, Massachusetts, for the applicants, Public
Service Company of New Hampshire, et al.
Lisa B. Clark for the Nuclear Regulatory Commission staff.

DECISION
Before us in this operating license proceeding involving the Seabrook nuclear
power facility is a joint appeal by intervenors Massachusetts Attorney General,
Seacoast Anti-Pollution League, and New England Coalition on Nuclear Pollution from LBP-90- V In that decision, the Licensing Board denied the ih!ervenors' November 9, 1989 motion (as supplemented on November 22) to reopen
the record to admit a new contention addressed to the adequacy of one aspect
of the facility's emergency response planning.
Under the Commission's Rules of Practice, a motion to reopen a closed
record to consider additional evidence may not be granted unless, among other
things, it satisfies each of the following criteria:
(1) The motion must be timely. except that an exceptionally grave issue may be
considered in the discretion of the presiding officer even if untimely presented.
(2) The motion must address a significant safety or environmental issue.

131 NRC 19 (1990).
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(3) The mOlion must demonstrate that a materially different result would be or would
have been likely had the newly proffered evidence been considered initially.l

In this instance, the Licensing Board rested its denial of the motion on its finding
that none of these criteria had been met. Being persuaded that. at the very least.
the intervenors failed to establish the safety significance' of the new issue they
seek to present. we affirm the denial.
A.1. The controversy at bar is rooted in the Commission's regulations
requiring emergency response plans for nuclear power reactors to "provide early
notification and clear instruction to the populace within the plume exposure
pathway Emergency Planning Zone [(Epz)]."J Accordingly, applicants for a
full-power license are expected to "establish a system for disseminating to the
public appropriate information • • • including the appropriate notification to
appropriate broadcast media, e.g., the Emergency Broadcast System (EBS).''''
With respect to the time in which such notification should occur, the governing
regulation states that "[t]he design objective of [this] system shall be to have
the capability to essentially complete the initial notification of the public within
the ••• EPZ within about 15 minutes,"~
As thus seen, resort to an EBS is one recognized method of providing appropriate public notification. Customarily, an EBS is a network of radio and television stations voluntarily organized, in accordance with and subject to the regulations of the Federal Communications Commission, to broadcast emergency
messages to the public in the event of an emergency.6 The Commonwealth of

2 10 C.P.R. 12.734(a). Subscctioo (d) provides that, if (a. here) it "relates to a ccotentioo not previously in
ccot.rovcny amoog !he parties," !he motion must also utisfy !he requirements for !he admissioo of untimely
ccntentiool ret forth in 10 C.P.R. 12.714(a)(I)(iHv).
'10 c.P.R. ISO.47(b)(S). S" also 10 C.F.R. Part SO, App. E., IIV.D. The Commissioo and !he Pedenl
Emergency Management Agency (FEMA) jointly issued guidance for fulJilling the Commissioo'a emergency
planning requirements. Su NUREO.{)6S4/FEMA·REP·l (Rev. I), "Criteria for Preparation and Evalualioo of
Radiological Emergency Response Plans and Ptepan:dneu in Support of Nuclear Power Plants" (Nov. 1980)
[hereinafter NUREO.{)6S4). NRC and FEMA also developed a aupplement to NUREG-06S4 covering !hose
situations in which atate and/or local governments do not participate in emergency planning. NUREG-06S4/FEMA·
REP·l (Rev. I, Supp. I), "Criteria for Preparation and Evaluation of Radiological Emergency Response Plans and
Prepan:dness in Support of Nuclear Power Plants: Criteria for Utility oosite Planning and Prepan:dness (Fmal
Report)" (Sept. 1988) [hereinafter NUREG·06S4, Supp. 1) Both NUREG·06S4 and its IUpplernent can')' over !he
terms ccoccming notification to !he public that are found in 10 C.P.R. ISO.47(b)(5). Su NUREO-06S4, Criterioo
liE. at 43; NUREO·06S4, Supp. I, Criterion ll.E. at 11.
"NUREO.06S4, Supp. I, Criterion ll.E.3. Because !he Commonwea1!h of Musachusc:us is not participating in
emergency planning, we refer to !he IUpplement to NUREG-06S4, n!her !han to !he orlg1nal document, where
ar,ropriate. SII, e.,., LBP·89·32, 30 NRC 375, 381 (1989), app'als p,tuIi",.
10 C.P.R. Part SO, App. E, I IV.D.3. See also NUREO·06S4, which states !hat !he "minimum acceptable
design objectives for coverage by !he ayatem [include !he c)apability for providing bOOt an alert signal and an
infonnational or instrucliooal message to the population on an area wide basis throughout !he 10 mile EPZ, wiIhin
15 minutes." NUREO.{)6S4, App. 3, at 3·3.
6 SIt 47 C.F.R. II 73.901·.962.
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Massachusetts has such a network in place.' In the event of a radiological
emergency at Seabrook. it can be activated through direct communication from
the Governor of Massachusetts, the Massachusetts Civil Defense Agency, or
other designated state officials to the "originating primary relay" station, WRORFM in Boston. That station would be responsible for passing the messages
on to the various area Common Program Control (CPC) stations, each of
which, in turn, would undertake to disseminate the messages to all participating
radio stations within its area. Alternatively, the official(s) activating the EBS
might communicate directly with WCGY, the particular CPC station (located in
Lawrence, Massachusetts) to which the local radio stations providing broadcast
signal coverage in the Massachusetts portion of the EPZ are tuned!
Quite apart from the general obligations it assumed when it became a participant in the Massachusetts statewide EBS, WCGY entered into an independent
agreement with the applicants. That agreement was reflected in a September 14,
1987 letter signed by an official of the lead applicant and the WCGY station
manager. In essence, WCGY assumed the responsibility of activating the state
EBS for the Massachusetts portion of the Seabrook EPZ, should it be requested
to do so by the applicants' Offsite Response Director assigned to carry out
the Seabrook Plan for Massachusetts Communities (SPMC) - the emergency
response plan devised by the applicants in the absence of a Commonwealthsponsored plan.9
Prior to this agreement with WCGY, the applicants entered into a separate
compact with two "sister stations": WLYT-FM and WHAV-AM, located in
Haverhill, Massachusetts. In an August 12, 1987 letter to an official of the
lead applicant, those stations commiUed themselves "to provide emergency
information to the general public in the event of an emergency condition at the
Seabrook Station." To this end, the stations proposed to develop an "emergency
communication link [with the applicants' emergency response organization] so
that in the event of any emergency [the stations] can confirm [the] accuracy
of information and minimize the time necessary to alert the public to the
circumstances at issue."IO

, s~. Int=on' Motion to Admit a Late Filed Contention and Recpcn the Record on the SPMC Based Upon the
Withdnwal oC the Massachuscus E.B.S. Network and WCGY (Nov. 9, 1989), Atuch. D, Exh. I, It 2, 4-5, App.
I, It 1·2 (Masslclmsc:tlS [EBS) Operational Plan (Rev. May 1988» [hereinafter Int=on' Reopening Motion).
8 Su id., Attach. D (Affidavit oC Robert Boulay Reglnling Voiding oC the EBS Lcucn or Agm:mmt (Nov. 9,
1989»; id., Atuch. D, Exh. I, at 2-4, 6, App. I, It 1·1,·6 (MlssachUSc:!lS [EBS) Opcntional PIan).
9 Su id., Attach. F, Exh. A (Sept. 14, 1987 Letter oC Agm:mmt between Radio Station WCGY and New
Hampshire Yankcc', OOlite Responae Organization). Thia docummt is alao an ltuc:bment to Exhibit ill or
Applicanta' Amwer to Int=on' Motion to Admit a Late-Filed Contention and Rcopc:n the Record Based
upat the Withdnwal or the Massachusetts E.B.S. Network and WCGY (Nov. 15,1989) [hereinafter Applicants'
Answer). In addition, the l.cttcr or Agm:mmt is Cound in Appendix C oC the Seabrook PIan Cor Massachusetts
Communities (Rev. 0, Amend. 6) at CoM to -67. The SPMC was Idmitted as Applicants' Exhl'bit 42.
10 Applicants' Answer, Exh. I, Attach. B (Aug. 12, 1987 l.cttcr (rom WUliam A. Gould to Edward A. Brown).
Thia lcuer is also Cound in Appendix C oC the SPMC. Su SPMC It C·64 to ·65.
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2. The development that triggered the reopening motion at bar was an
October 20, 1989 letter from the WCGY station manager to an official of the
lead applicant, repudiating the September 14, 1987 Letter of Agreement on the
ground that the applicants had failed to supply certain equipment that allegedly
had been promised. ll According to the motion, without the cooperation of
WCGY, the applicants could not activate satisfactorily the Massachusetts EBS,
with the further consequence that they would be unable to provide adequate
public notification of an emergency.
As noted above, the Licensing Board denied the motion on the ground
that it met none of the specified reopening criteria. On the matter of lack
of safety significance, the Board relied in part upon our Shoreham opinion
of last year,ll which the Licensing Board took to stand for the proposition
that the existence of a state EBS is, in and of itself, enough to presume
adequate coverage for notification purposes, regardless of the presence or
absence of a formal agreement. 13 In this connection, the Board pointed to the
intervenors' acknowledgment that, even without the agreement between WCGY
and applicants, a direct communication from the Governor of Massachusetts or
his or her delegate to either that station or WROR could activate the system."
B. Nothing presented to us by the intervenors suggests that the Licensing
Board erred in concluding that the reopening motion fails to raise a significant
safety issue. The nub of their appellate position is that, as a result of WCGY's
repudiation of the Letter of Agreement, the state EBS will be unable to fulfill
the regulatory design objective of completing the initial notification of the public
in the EPZ "within about 15 minutes."15 fur a variety of reasons, that assertion
falls wide of the mark.
To begin with, the fact that WCGY no longer has a separate agreement with
the applicants does not perforce mean that it will not carry out its assigned EBS
role should it be called upon to do so in the event of a radiological emergency
at Seabrook. On this score, we adhere to our view in Shoreham: in a nutshell,
we are prepared to assume, in the absence (as here) of compelling contrary
evidence, that no participant in a state-established EBS network will refuse to
discharge its communication function in a timely manner upon the occurrence of
a genuine emergency requiring public notification - whether that emergency

11 SII Intervenors' Reopening Motion. Attach. F., Exh. C (Oct. 20, 1989 Letter from 101m F. Basseu 10 B. Boyd,
Ir.). This letter is also attached 10 Exlu'bit m of Applicanta' Answer. Although of no pre:smt lignilicance, the
a~licants dispute the accuracy of the aIIegatim cal=ning the equipment. SI' Applicants' Answer at 8.
1 l.o", IslaNlllglllUtg Co. (Shordwn Nuclear Power Statim. Unit 1). ALAB·911, 29 NRC 247 (1989). The
fact that ALAB·911 wu issued u an advisory opinion did not preclude the Licensing Board', Jdiance m its
rcaaming 10 the extent. hen: applicable.
13 SI' LBP-9(}.I, 31 NRC It 'Il-29.
14 SI' id. at 29 &. n.40.
15 SI, lUpra p. 79.

81

arises at a nuclear power facility or eIsewhere. 16 Stated otherwise, we see a
crucial difference between, on the one hand, WCGY's change of heart respecting
its willingness to assume special functions at the applicants' behest and, on the
other hand, that station's refusal to perform in time of emergency a role that
it accepted when it became a part of the overall state EBS network. In that
connection, such a refusal would fly in the teeth of the directive of either the
Governor or the other state official who would activate the network in his or her
steadP
In these circumstances, as part of their endeavor to meet the reopening
criteria, it was the intervenors' obligation to establish that the fifteen-minute
design objective could not be met if WCGY received the public notification
message from WROR or a state official (as called for by the state EBS
plan), rather than directly from the applicants' Offsite Response Director (as
contemplated by the now-vitiated letter of agreement).18 This obligation clearly
was not met. Even had it been, however, the intervenors' position would not be
improved.
There is no claim that stations WLYT and WHAV, with which the applicants
continue to have an agreement, are incapable of providing radio broadcast
coverage throughout the Massachusetts portion of the EPZ. Moreover, in the
context of their reopening motion, the intervenors at least implicitly concede
that those stations could supply the messages in conformity with the fifteenminute design objective.19 To be sure, as intervenors stress, the stations do
not ordinarily enjoy a large audience. It is not important, however, how
extensive their established listenership might be. Rather, of crucial significance

16 Su ALAB-911, 29 NRC at 254-SS.
17 fur the situation in which thae is a nonparticipating state or local government, the Cmunisoion has established
a "best efforts prcsumptiat." Specifically, it assumes that there will be "some ·best effort' State and County
n:spauc in the event of an accident. • • that. • • would utilize [the Utility'l] phn I I the best source for
emergency planning inConnation and options." Shortham, CU-86-13, 24 NRC 22, 31 (1986). Su also 10 C.F.R.
f So.47(cXIKili), which statcl that "the NRC will n:cognizc the reality that in an actual emergency, ltate and
local goycmment officials will exercise their best efforts to protect the health and ..fely of the public." (This
rcgulatiat was explicilly upheld in Massadoustlts Y. U";~d SIDlU, 8S6 F.2d 378 (ht CU. 1988». Given this
presumption, we caMot doubt that such a dircc:tive would be fonhcoming fran the Commonwealth in the event
of an emergency.
For reasons akin to thOlle applicable to WCGY, we arc Iimi1arly coolidcnt that the dircc:tiyc of a state official
would be hatored by the entire state EBS. This is 10 notwithstanding the aucmpt by the EBS Co-Chainnan
to rcpudiste a special agreement that the EBS had cntCJed into with the applicants allowing them to seck EBS
actiVitiat in the event of a Seabrook emergency. Stt IntcrYcnors' Reopening Motiat, Attach. F, Exh. B (Oct. 13,
1989 Lcttc:r from DougIu I. Rowe to R. Boyd, Ir.).
111bc lpoosors of a reopening motion have the burden of dcmautnting that the criteria for the grant of the
requested relief have beat ..tislicd. Su Clnt/alld El6ctric nlumlllDlUog Co. CI'=y Nuclear Power Plant, Units 1
and 2), CU-86-7, 23 NRC 233, 23S (1986), afJ'dsub MIll. OIUo Y. NRC, 814 F.2d 258 (6th Cir. 1987); i.DuisiaNJ
P~r .lUg'" Co. (Waterford Steam Elcctrlc Station, Unit 3), CU-86-1 , 23 NRC I, S, afJ'd sub "" .... Oys~rsMIl
AllUutct Y. NRC, 800 F.2d 1201 (D.c. CU. 1986).
19 Sit lntcrYcnors' Brief in Support cl Their Appeal of IBP-90-1 (Feb. 16, 1990) at 31 [h=inaftcr IntcrYcnors'
Bricf]. 1bc question of timc1ineas of the applicants' cmc:rgcncy notification system for the Massachusetts portion
of the EPZ is ate we deal with directly in ALAB-93S, 32 NRC S7, issued this date.
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is whether measures have been taken to prompt persons within the EPZ to
tune in those stations when alerted to the emergency (by sirens or otherwise).
To this end, the SPMC requires that information on emergency procedures,
including which stations will carry emergency information, be provided to the
public from sources such as calendars, fliers, and pamphlets.20 This information
is to be updated to keep the public abreast of relevant changes in emergency
procedures.21 We have been given no cause to conclude that these requirements
either will not be met or will not serve their intended purpose.21
The short of the matter therefore is that the intervenors have simply failed in
their reopening request to demonstrate that the repudiation of the WCGY letter
of agreement puts the accomplishment of the regulatory objective of prompt
public notification in substantial peril.2l That being so, the reopening motion
was correcUy denied.24

LBP-90-1, 31 NRC 19 (1990), is affirmed.
It is so ORDERED.
FOR TIIE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

20 SPMC II 3.7-1 to-4.
21Se, SPMC,7.s.
21 In this !egm!, It oral argument Ipplicants' cowuel assured us that the existing informltional mlterials We!e
~ted to zeflect the withdrawal of WCGY from the role il usumed under its 1pecia1Ig=mcnL App. Tr. lS1-S2
TbiJ tonelusion is mandlted whether or not the fifteen-minute design objective imposes a rigid requirement, a
~on we Iddress in AUB-93S.
Givm cur conclusion on the lack of safety significance, mlnifestly the third reopening criterion (see supra p.
79) is nol satilfied. We need not and do not decide whether the motion to reopen W&I timely.
We can dispose lUttUDarily of intervencm' complaint (Intervcnon' Brief It 6) that due procesl ftlIjuircd thaI the
Ucensing Board Iddress the EBS issue raised by their reopening motion befO!e !eDdition of the Board', dcc:ision
in LBP-89-32, 30 NRC 37S, IUthorizing the issuance of I fuI1-power operating license. Whether or not IUch I
due process right exists, our dcc:ision thaI the motion failed to satil!y the Commission', reopening criteria makes
the assezted aror on the Ucensing Board'i part harmlesl It moot.
For its part, intervenors' related allegltions of licensing Board bias ignore the lct1led principle that claims of
thaI nature mly not !ell (u apparently does the claim he!e) merely upon disenchantment with prior Board ruling••
Su, '.,., Norflum INfiaNJ Public S,,,,ju Co. (Bailly Generating Station, Nuclear-I), AUB-224, 8 AEC 244,
24648 (1974). Su a/.ro, in the present proceeding, AUB-748, 18 NRC 1184 (1983); AUB-749, 18 NRC 119S
(1983); AUB-7S1, 18 NRC 1313 (1983».
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LBP-90-28

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Charles Bechhoefer. Chairman
Dr. Jerry R. Kline
Gustave A. LInenberger. Jr.

In the Matters of
ROBERT L DICKHERBER

Docket No. 55-5043-SC
(ASLBP No. 90-610-01-SC)
(EA 90-O31)
(Senior Operator License
LImited to Fuel Handling,
No. SOP-2365-B)

COMMONWEALTH EDISON COMPANY
(Quad CIties Nuclear Power
Station)

Docket Nos. 5Q-254-0M
50-265-0M
(ASLBP No. 90-609-02-0M)
(EA 90~32)
(Facility Operating LIcense
Nos. DPR-29, DPR-30)
August 1, 1990

The Licensing Board approves a Settlement Agreement between the parties
and terminates two enforcement proceedings.
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RULES OF PRACTICE:
PROCEEDINGS

SE'ITLEMENr OF CONrESTED

Where a Notice of Hearing has been issued, a Licensing Board is authorized
to approve termination of an enforcement proceeding on the basis of a settlement
agreement, "according due weight to the position of the staff." 10 C.F.R. § 2.203.

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Terminating Proceedings)
These proceedings involve two enforcement orders issued by the NRC Staff,
both emanating from an incident occurring on October 17, 1989, during refueling
operations at the Quad Cities Nuclear Power Plant, involving Mr. Robert L.
Dickherber, holder of a Senior Operator License Limited to Fuel Handling. Mr.
Dickherber allegedly directed a refueling crew to perform an unauthorized fuel
manipulation to correct a fuel load error. Moreover, control room personnel
allegedly were not notified of the fuel manipulation, as required by governing
procedures. As a result, the NRC Staff issued the two enforcement orders: (1)
an order suspending Mr. Dickherber's license and ordering him to show cause
why his license should not be revoked; and (2) an order to modify the Quad
Cities Nuclear Plant facility license to prohibit Mr. Dickherber from participating
in "any licensed activity." 55 Fed. Reg. 7798, 7797 (Mar. 5, 1990).
Because we found Mr. Dickherber to be adversely affected by both orders,
we admitted him to both proceedings by our Memorandum and Order dated May
4, 1990 (unpublished). On May 4, 1990, we also issued a Notice of Hearing
for both proceedings. 55 Fed. Reg. 19,684-85 (May 10, 1990).
On April 13, 1990, Mr. Dickherber filed an answer to both enforcement
orders. In the aforementioned May 4, 1990 Memorandum and Order, we
provided that the NRC Staff should respond to Mr. Dickherber's answer by June
I, 1990. We also invited Commonwealth Edison Company to file a response.
By Memorandum and Order dated May 9, 1990, and thereafter by Memorandum
and Order dated July 2, 1990, we granted joint motions of all parties to defer
the filing dates for answers to July 9, 1990, and July 30, 1990, respectively.
The deferrals were to permit settlement negotiations between the parties and,
in addition, would permit responses to a supplemental answer filed by Mr.
Dickherber on June 1, 1990.
On July 30, the Staff forwarded for our approval a joint motion of Mr.
Dickherber" and the NRC Staff for approval of a Settlement AgreemenL The
motion states that Commonwealth Edison Company, the facility licensee, does
not oppose the motion. In situations such as that presented by these proceedings,
"'here a Notice of Hearing has been issued, we are authorized to approve
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termination of a proceeding on the basis of a settlement agreement, "according
due weight to the position of the staff." 10 C.F.R. § 2.203.
The Settlement Agreement forwarded to us provides several discrete conditions. First, Mr. Dickherber admits the allegations of fact set forth in both orders
and withdraws his request for a hearing as to these orders.
_Second, the Staff indicates that it has concluded that the October 17, 1989
incident appears to have been an isolated event, based on Mr. Dickherber's answer and supplemental answer, two letters (dated June 4, 1990, and July II,
1990) to Region m, NRC, submitted by Commonwealth Edison concerning Mr.
Dickherber's past performance and his acceptance of Commonwealth Edison's
"Individual Performance Monitoring and Improvement Plan" (Remediation Program), and an enforcement conference on July 13, 1990. On the same basis, the
Staff has concluded that Mr. Dickherber has properly carried out responsibilities in the past, understands the gravity of his actions on October 17, 1989, is
committed to avoid a repetition of such actions and is willing to participate in
the Remediation Program, and accordingly that Mr. Dickherber's license should
not be revoked.
Third, the Staff finds that successful completion of the Remediation Program
by Mr. Dickherber should provide the requisite reasonable assurance for Mr.
Dickherber's resuming licensed activities and that the Regional Administrator
of Region m will relax as necessary the condition in the Quad Cities plant operating licenses prohibiting Mr. Dickherber's participation in licensed activities,
provided that Mr. Dickherber participates in the Remediation Program. The
agreement further states that Commonwealth Edison has agreed to notify the
Regional Administrator, Region m, promptly if Mr. Dickherber should cease
participation in the Remediation Program.
Finally, the agreement states that upon successful completion of the Remediation Program, as determined by the Staff, but no sooner than March 17, 1991,
the Staff will withdraw its order suspending Mr. Dickherber's license and the
Region m Administrator will terminate the condition in the Quad Cities facility
license precluding Mr. Dickherber from performing licensed activities.
At our request, the Staff on July 31, 1990, fOI:warded to the Board copies of
the two letters from Commonwealth Edison, including the Remediation Program.
The letters included an evaluation of Mr. Dickherber's work history for the past
25 years, together with the results of a satisfactory medical evaluation performed
by Commonwealth Edison. The Remediation Program seeks to implement a
staged return of Mr. Dickherber to various productive work activities, under
diminishing levels of supervision. Commonwealth Edison states, however, that
it will "most assuredly seek the concurrence of Region m before reassigning
[Mr. Dickherberl to SROL [Senior Reactor Operator License] duties." (Letter
to Region III, NRC, dated July II, 1990, at 2.)
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The Board regards this agreement as fair to both parties, taking into account
the isolated nature of the incident as well as the seriousness of Mr. Dickherber's
failure to notify appropriate officials promptly of the incident With reference
to the criteria in 10 C.P.R. §2.203, the settlement accords due weight to the
position of the Staff, which has stated that termination of the proceeding on the
basis of the Settlement Agreement is in the public interest. On that basis, we are
approving the Settlement Agreement and terminating both proceedings subject
to that agreement.
For the foregoing reasons, it is, this first day of August 1990, ORDERED:
1. The Settlement Agreement between Mr. Robert L. Dickherber and the
NRC Staff, governing both proceedings before us, is hereby approved.
2. Pursuant to 10 C.F.R. § 2.203, the two proceedings are terminated.
subject to the terms and conditions of the Settlement Agreement. 1
3. This final order is effective immediately and, as provided by 10 C.F.R.
§ 2.760, becomes the final action of the Commission 30 days after its date.
THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechh.oefer, Chairman
ADMINIS1RATIVE JUDGE
Dr. Jerry L. Kline
ADMINIS1RATIVE JUDGE
Gustave A. Linenberger, Jr.
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
August I, 1990

1 Because the fann of !he Settlanent Agreement IUbmined for (lIlJ' approval had not yet been aigned by all parties,
our terminatiat of !he proceeding! is IUbjeci \0 !he approval (and aignaturcs) of an parties or !her Iepl'CSentltivcs
\0 !he Settlement Agreement unchanged from !hat provided \0 us.
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50-425-0LA
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{Facility Operating License
Nos. NPF-6B, NPF-B1}

GEORGIA POWER COMPANY, st al.
(VogUe Electric Generating Plant,
Units 1 and 2)

August 16, 1990

a'

In proceeding involving a proposed amendment to an operating license
technical specification, the Licensing Board considers the admissibility of a
petition for intervention, establishes filing dates for further submissions, and
schedules a prebearing conference to consider this question.

RULES OF PRACTICE:

INTERVENTION

Under governing rules, to be admitted to a proceeding, a potential intervenor
must demonstrate that it has standing to participate and must proffer at least one
acceptable contention. Contentions need not appear in the intervention petition
itself but, rather, are to be set forth in a supplement filed not later than 15 days
before the first prehearing conference.
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RULES OF PRACTICE:

INTERVENTION PETITION

A potential intervenor may amend its intervention petition without leave of
the Board until 15 days prior to the first prehearing conference. 10 C.F.R.
§ 2.714(a)(3).

RULES OF PRACTICE:

STANDING TO INTERVENE

A petitioner for intervention in an NRC proceeding may not base its standing
on reference to its participation in other proceedings, both NRC and otherwise.

RULES OF PRACTICE:

STANDING TO INTERVENE

To establish standing to participate in a particular proceeding, a petitioner
must show that the subject matter of the proceeding will cause "injury in fact"
and that the injury is arguably within the "zone of interests" protected by the
Atomic Energy Act of 1954, as amended, or the National Environmental Policy
Act, as amended.

RULES OF PRACTICE:

INTERVENTION PETITION (GROUP)

Where a petitioner for intervention is a group or organization, it may establish
standing either through its own organizational interests or through the interests
of its members. In past reactor licensing or license-amendment proceedings,
residence or employment of a petitioner within 50 miles of a facility has been
sufficient to demonstrate that a petitioner's interest may be affected by the
proceeding.

RULES OF PRACTICE:

INTERVENTION PETITION (GROUP)

If representing the interests of one of its members, a group must demonstrate
by affidavit of that member that it is authorized to represent that member. The
group must also demonstrate that it has authorized the representative appearing
on its behalf to represent the group's interest.

MEMORANDUM AND ORDER
(Intervention Petition)

This proceeding involves the request of Georgia Power Co., et al. (hereinafter, Applicants) to amend the operating licenses for Vogtle Electric Generat-
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ing Plant, Units 1 and 2, to revise the Technical Specification (TS) Surveillance
Requirement § 4.8. 1. 1.2h(6)(c) to permit the high jacket water temperature trip
to be bypassed to minimize the potential for spurious diesel generator trips in
the emergency start mode. Pending before us is the petition to intervene filed on
July 23, 1990, by Georgians Against Nuclear Energy ("GANE''). By responses
dated August 7, 1990, and August 13, 1990, the Applicants and NRC Staff, respectively, have opposed the petition. Because we do not agree that the GANE
petition may at this time be rejected on its face, we are hereby scheduling a
prehearing conference to consider the petition (including any supplement filed)
and setting a schedule for the filing of such a supplement.
The intervention provisions applicable to this proceeding are set forth in
10 C.F.R. § 2.714(a), as amended effective September 11, 1989 (54 M. Reg.
33,168 (Aug. 11, 1989». Under those rules, to be admitted to a proceeding,
a potential intervenor must demonstrate that it has standing to participate and
must proffer at least one acceptable contention. Contentions need not appear in
the intervention petition itself but, rather, are to be set forth in a supplement to
the intervention petition filed not later than 15 days prior to the first prehearing
conference. 10 C.F.R. § 2.714(b)(1). Further, a potential intervenor may amend
its intervention petition without leave of the Board until 15 days prior to the first
prehearing conference. 10 C.P.R. § 2.714(a)(3). As we shall see, it is this latter
provision which saves the GANE petition from summary dismissal.
As the Applicant and Staff point out, the one-page petition before us fails
to include an adequate demonstration of standing - i.e., a statement of the
petitioner's interests in the proceeding and of how those interests may be affected
by the proceeding. GANE attempts to incorporate by reference statements of
standing filed in other proceedings in which it has participated, both NRC and
otherwise. Standing in a non-NRC proceeding is not relevant to standing before
us, at least in the absence of a showing (not here made) of the equivalence
of applicable standards and an overlap of relevant issues. With respect to
NRC, GANE participated in the operating license proceeding for this facility,
which took place a number of years ago and was of different scope than the
current proceeding. See Georgia Power Co. (VogtJe Electric Generating Plant,
Units 1 and 2), LBP-84-35, 20 NRC 887, 916 (1984). GANE's interest in that
proceeding may not be the same as its interest (if any) in this proceeding.
To establish standing to participate in a particular proceeding, a petitioner
must show that the subject matter of the proceeding will cause an "injury in
fact" and that the injury is arguably within the "zone of interests" protected by
the Atomic Energy Act of 1954, as amended, or the National Environmental
Policy Act, as amended. See Florida Power & Light Co. (St Lucie Nuclear
Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989). Further,
where (as here) a petitioner is a group or organization, it may establish standing
either through its own organizational interests or through the interests of its
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members. Houston Lighting and Power Co. (South Texas Project, Units 1 and
2), ALAB-549, 9 NRC 644, 647 (1979).
As a group, the proposed intervenor has failed to set forth how any of its
interests, or those of its members, will be affected by the instant proceeding. In
past reactor licensing or license-amendment proceedings, residence or employment of a petitioner or group member within 50 miles of a facility has been
sufficient to demonstrate that a person's interest may be affected by the proceeding. See, e.g., Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 and
2), ALAB-413, 5 NRC 1418, 1421 n.4 (1977); Houston Lighting and Power
Co. (South Texas Project, Units 1 and 2), LBP-79-IO, 9 NRC 439, 443-44
(1979), off'd, ALAB-549, supra; Virginia Electric and Power Co. (North Anna
Nuclear Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979).
In that connection, if representing the interests of a member, a group must
demonstrate by affidavit of that member that it is authorized to represent that
member. Moreover, the group must also demonstrate that it has authorized the
particular representative appearing before us - in this case, Ms. Glenn Carroll
- to represent the group's interest. See South Texas, supra, ALAB-549, 9 NRC
at 646. None of this type of information appears in the petition before us.
An intervention petition also must set forth the aspect or aspects of the
subject matter of the proceeding as to which the petitioner wishes to intervene.
In the paragraph numbered 3 of its petition, GANE appears to have satisfied
this requirement, although we express no opinion at this time on the relevance
to the proceeding of the various statements in the paragraph.
The Applicants have taken the position that the proposed intervenors may
not even be requesting a hearing but only seeking to comment on the Staff's
"no significant hazards condition" finding. We reject that approach. Although
GANE did not formally request a hearing, the group did seek to "intervene" and,
in our view, could not have practically done so without implicitly requesting
a hearing in which to intervene. Further, any request filed on July 23, 1990,
the date of GANE's petition, to address the Staff's finding would have been
untimely, whereas a request for a hearing filed on that date is timely filed. For
these reasons, we are treating GANE's petition as a request for a hearing and a
petition for leave to intervene.
In addition to the standing requirements outlined above, to become a party
to the proceeding GANE must file at least one acceptable contention. Under
the revised criteria referenced above, each contention must include, inter alia,
a specific statement of the issue of law or fact to be rnised or controverted. In
addition, each contention must include the following information:
(1) A brief explanation of the bases of the contention;
(2) A concise statement of the alleged faeu or expert opinion which support the
contention and on which the petitioner intends to rely in proving the contention at the hearing.
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together with references to those specific sources and documents of which the petitioner is
aware and on which the petitioner intends to rely to esublish those facts and expert opinion;
(3) Sufficient information (which may include that provided under paragraphs (I) and
(2) above) to show that a genuine dispute exists with the applicant on a material iuue of
law or fact. This showing must include references to the specific portions of the application
("mcluding the applicant's environmental report and safety report) that the petitioner disputes
and the supporting reasons for each dispute, or, if the petitioner believes that the application
fails to conuin information on a relevant matter as required by law, the identification
of each failure and the supporting reasons for the petitioner's belief. On iuues arising
under the National EnvironmenuI Policy Act, the petitioner shalllile contentions based on
the applicant'. environmenuI report. The petitioner can amend those contentions or Iile
new contentions if there are dau or conclusions in the NRC draft or final environmenuI
impact sutement, environmenuI assessment, or any supplements relating thereto, that differ
significantly from the dau or conclusions in the applicant's document.

10 C.F.R. §2.714(b)(2).
As we have suggested, the GANE petition in its present form is grossly
deficient in its statement of the group's standing. We reiterate, however, that
OANE has an unlimited right to amend its petition until 15 days prior to the
first prehearing conference. Accordingly, we are hereby scheduling a prehearing
conference for Wednesday, September 19, 1990, and establishing Thesday,
September 4, 1990, as the final date on which GANE may submit (mail) an
amendment to its petition to enhance its statement of standing. We are also
establishing the same date, September 4, 1990, as the final date on which GANE
may file a supplement to its intervention petition setting forth the contentions it
wishes to assert in this proceeding. We will permit the Applicants and' Staff to
respond to any supplementary OANE filings, as long as any such responses are
received by us (by FAX if necessary) no later than Friday, September 14, 1990.
(If it appears that the statement of standing is clearly inadequate, based on the
supplementary statement, we may dismiss the proceeding prior to the prehearing
conference.)
One further matter warrants our brief comment at this time. By telephone,
we requested the NRC Staff to forward to the Board copies of the Staff's Safety
Evaluation Report, as well as the proposed license amendment submitted on
May 25, 1990. The Staff has complied with this request After examining these
materials, we request the Applicants to clarify why they added a vague footnote
to their technical specifications rather than deleting the ·phrase "high jacket
water temperatures" from Technical Specification Surveillance Requirement
4.8.1.1.2h(6)(c). Further, does the footnote in question permit bypass in other
than emergency conditions? The Applicants may respond to these questions at
the prehearing conference or, if they wish, in any response they file to GANE's
supplemented petition.
The September 19, 1990, prehearing conference is scheduled to be held at
the Federal Thlde Commission, Room 1010, 1718 Peachtree St, N.W., Atlanta,
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Georgia, beginning at 9:30 a.m. Although we are authorized to entertain limited
appearance statements during the course of this proceeding, in accordance
with 10 C.F.R. § 2.715(a), we will not permit oral statements at this particular
conference.
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
August 16. 1990
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The presiding officer in this Subpart L proceeding denied a request for a
temporary stay of Licensee's planned experiments with neptunium and plutonium. He said that he understood why the documents available to Intervenors
has caused them concern about the safety of the planned work. However, after
reviewing the detailed technical response filed by Licensee, the presiding officer
was satisfied that none of the grounds for a stay existed and he denied the stay.
RULES OF PRACTICE:
STAY

SUBPART L; REQUEST FOR TEMPORARY

Pursuant to 10 C.F.R. § 2.1263, the presiding officer may issue a stay in
response to Intervenors' motion for a stay, which they included with their request
for a hearing. In this case, the presiding officer had deferred action on the stay
motion included with the request Hence, the terms of section 2.1263 refer to 10
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C.F.R. § 2.788 for the standards governing the granting of a stay of the Staff's
licensing action. Under that section, the criteria for determining whether or
not to grant a stay are set forth in subsection (e). Additionally, subsection (g)
permits a temporary stay in extraordinary cases, even without waiting for the
filing of any answer. In this instance, the presiding officer was able to await an
oral answer and a written answer from Licensee before acting on the motion for
a temporary stay.
SPECIAL MATERIALS LICENSES AND BYPRODUCT MATERIALS
LICENSES
Applications for special materials licenses and byproduct materials licenses
must demonstrate that they are adequate to protect health and minimize danger
to life or property pursuant to 10 C.F.R. §§ 30.33(a)(2) and 70.23(a)(3). They
must also comply with 10 C.F.R. § 20.106, which limits the extent to which
Licensee may release neptunium or plutonium into the air or water in excess of
natural background radiation.
These regulations are interpreted in Regulatory Guide 10.3, which requires a
detailed description of the equipment, facilities, and instrumentation, and - for
chemical or physical processing operations - a description of controls for fire
prevention.
TECHNICAL ISSUES DISCUSSED
The following technical issues are discussed: HEPA filters; DOP testing of
HEPA filters; Glove box design; Plutonium, handling of; Neptunium, handling
of.

MEMORANDUM AND ORDER
(Temporary Stay Request)

Memorandum
I.

SUMMARY

[This portion of the Memorandum - "L SUMMARY" - was sent to the parties on
August 23, 1990, for the purpose of inConning them of the decision on the stay motion. This
carly notice was promised to the University of Missouri, which had voluntarily suspended its
work on neptunium, pending the Board's detennination on the motion for a temporary stay.
Note that the University of Missouri was initially called "Applicant" but I have corrected
this to "Licensee," which is more descriptive.]

96

Intervenors have requested a temporary stay of work with neptunium and
plutonium that the University of Missouri (Licensee) is planning to do in its
1RUMP-S project. The initial showing of possible grounds for a stay relied on
documents obtained from the Licensee without the assistance of the presiding
officer. Those documents indicated that a University consultant, Mr. Steppen,
considered that there was a "major design flaw" in the Alpha Laboratory that
required the installation of an additional filter device. They also showed that the
University of Missouri was sufficiently concerned about the recommendation
to order the recommended filter and to consider deferring the start of its
experimental program.
Although the documents filed by Intervenors caused me to have enough
concern about the safety of the Alpha Laboratory to consider granting a
temporary stay, I have now analyzed the answering documents submitted by
Licensee. I am persuaded by the affidavit of the University of MissouriColumbia Research Reactor's (MURR's) Interim Director, Dr. J. Steven Morris,
that there is no serious risk either to the health of members of the public or
to workers in the Alpha Laboratory. Consequently, after weighing each of the
factors required for a stay or temporary stay, I have decided that the request for
a temporary stay should be denied.
Although I have considered the possible need for a public hearing to test the
testimony offered by Licensee, I have decided that there has not been enough
of a showing by Intervenors for me to require such a hearing in this proceeding,
which is being conducted under Subpart L of the Commission's procedural
regulations.

n.

RELEVANT DOCUMENTS

The relevant documents include Intervenors' Application for Temporary Stay
to Preserve the Status Quo, August 20, 1990,1 and Supplemental Memorandum,
August 20, 1990; Licensee's Response to "Intervenors' Application for Temporary Stay to Preserve the Status Quo," August 23, 1990, and affidavits of
William J. Adam, filed July 26, 1990, and August 22, 1990. Also relevant, but
not relied on in this memorandum, are an Affidavit of Dr. J. Steven Morris, filed
June 15, 1990; a Declaration of James C. Wurf and Daniel O. Hirsch, filed June
12, 1990.

1Su the Certificate of Service, found in Exhibit 11.
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m.
A.

LEGAL AUTHORITY

Authority to Issue a Temporary Stay

Pursuant to 10 C.F.R. § 2.1263, I have authority to issue a stay in response
to Intervenors' motion for a stay, which they included with their request for a
hearing. In LBP-90-18, 31 NRC 559, 575-77, 578 (1990), I deferred action on
the stay request
The terms of section 2.1263 refer me to 10 C.F.R. § 2.788 for the standards
governing the granting of a stay of the Staff's licensing action. Under that
section, the criteria for determining whether or not to grant a stay are set forth
in subsection (e). Additionally, subsection (g) permits me to grant a temporary
stay in extraordinary cases, even without waiting for the filing of any answer.
In this case, the voluntary action of the University in deferring its work with
neptunium made it possible for me to wait for its answer before acting. Thus,
there was no harm to Intervenors from my waiting for a response from Licensee
and circumstances were therefore not so extraordinary as to permit action before
a response was filed.
B.

Applicable NRC Regulations

Sections 30.33(a)(2) and 70.23(a)(3) of 10 C.F.R. require that "[t]he Licensee's proposed equipment and facilities [be] adequate to protect health and
minimize danger to life or property." Part 30 applies to byproduct materials
licenses and Part 70 to special nuclear material licenses,
Section 20.106 of 10 C.F.R. limits the extent to which Licensee may release
neptunium or plutonium into the air or water in excess of natural background
radiation. Additionally, Licensee must keep releases of radiation As Low As
Reasonably Achievable (ALARA). 10 C.F.R. §20.1(c).

IV.
A.

ARGUMENTS

Intervenors' Arguments

The principal safety ground relied on in the request is that a University of
Missouri consultant, Mr. Steppen, found "only one major flaw in the facility
design" for TRUMP-S.2 According to the Steppen Memo, at page 1:

2 Memorandum of lune 19, 1990, fran lohn Ernst to Charlie McKibben, "Summary of Consultant Visit" (Steppcn
Memo), ltudted to Intezvenors' Application for Temporuy Stay to l'mIerve the Status Quo.
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DOE regulatioos require two DOP' tested HEPA fillers between a contamination source and
personnel or public. The alpha lab is designed to this standard except for the case of an
accidental pressurizatioo of the exhaust line. If that should ocmr the glove box emaust
could be forced into the occupied area of the alpha lab via the room exhausL The glove
box air would have passed through two sets of HEPA filters, only one of which can be DOP
tested.

At a subsequent meeting of the University of Missouri's 1RUMP-S Group,
held July 19, 1990, the following minute was recorded:
We expect bids for the HEPA filter housings for the exhaust air systems on July 30. With
four week delivery, ooe week installation and testing, the laboratory should be ready for
neptunium experiments on September 4. This change was recommended [by] Mr. Steppen,
Alpha consultant (see memo from Ernst to McKibben dated June 19, 1990)[.]

However, the 1RUMP-S work with neptunium was scheduled to begin August
22, prior to installation of the HEPA filters. The University of Missouri, at my
request, voluntarily deferred its work with neptunium in order to permit me to
receive its written response to the request prior to acting on it Hence, I was
able to permit Licensee to respond to the stay request prior to acting on it
Intervenors would have us believe that commencing work with neptunium or
plutonium without the filter recommended by Mr. Steppen does not adequately
assure public safety and is being done under contract pressure. They state, on
page 4 of their motion, that Steven J. Morris, lab director, filed a June 14, 1990
affidavit stating that the alpha lab was provided with HEPA filters adequate for
any emergency, redundant and DOP-tested. They further state, on pages 7-8 of
their motion, that:
[11here is imminent risk posed by operation without the required dual DOP-tested HEPAs.
The University has rested virtually its entire assertioo of safety on the claim that, in a
worst-case accident, ooe of two DOP-tested HEPA filters would fail or be bypassed and
the remaining filter would be able to reliably functioo, reducing exposures [of the public to
radiatioo] by several orders of magnitude.

B.

Licensee's Arguments

1.

No Imminent Risk

Licensee argues, first, that there is no imminent risk posed by planned
operations. It states that the consultant cited by intervenors has not identified
any pertinent DOE regulations or requirements that Licensee is violating and

3 The DOP test is • aophisticated technique Coc determining the efficiency at \he filter in mnaving particles &om
the air /low.
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that he may have been expressing his beliefs concerning DOE practices.4 It also
. states, supported by the Affidavit of Dr. J. Steven Morris, August 23, 1990,
,,6h and 7d, that the only possible consequence of the scenario set forth by
the consultant would be a release of radioactive materials within the laboratory
itself and not to any unrestricted areas that could affect the public.s
Licensee further shows that even a release within the laboratory would be
"" very unlikely. Mr. Steppen's concern was that:
DOE regulatiats require two DOP tested HEPA filters between a contamination source and
personnel or public. The alpha lab is designed to this standard except for the case of an
accidental pressurizatiat of the exhaust line. If that should oCaJr the glove box exhaust
could be forced into the occupied area of the alpha lab via the room exhaust The glove
box air would have passed through two sets of HEPA filters, only one of which can be DOP
tested.

For the scenario of concern to occur, there must first be an accidental pressurization of the exhaust line, which can only occur if: (1) the emergency exhaust
valve is open, and (2) the air pathway through HEPA filters 3 and 4 is completely
or almost completely blocked or the damper downstream from filter 4 is closed.
See Figure 1, Alpha Laboratory Air Flow Diagram and Morris Affidavit at, 6h.
In that instance, the air flow could proceed in a reverse direction through the
room exhaust system and back into the room. [d.
Licensee has several ways of addressing this possibility. One response is that
under this scenario the flow would have passed through HEPA filters 1 and 2.
HEPA filter 2 has been DOP tested in place; thus there is no problem about that
filter. HEPA filter 1, while not tested in place, was validly tested with respect to
its filtering capabilities. Morris Affidavit, 6e. Licensee believes that the testing
prior to installation is valid because the installation is simple because:
The filter is installed by screwing the intaet tested unit into the receptacle provided. This
installation has the same simple mechanical coupling as used to connect devices that contain
molecules IUch as water and natural gas which are smaller than the particles challenging
these filter units.1S

Licensee also does not accept Mr. Steppen's hypothesis that there could be
an "accidental pressurization of the exhaust line." [d. f7d. It states that there
is no mechanism to pressurize the air. That is, there is no fan or blower that
could drive air from the argon glove box to the emergency exhaust line. This

4 U c:enscc', Respoose It 3 n.2

SAlthough IntervcnOIS have not demonstrated that any of their members "lIe workm in the laboratory and
cmscquentJy have not &bown I litigable interest in protecting the workm, I have analyzed the possible effect on
workezs because of the important public interest involved.
6 Morris AffidaviL
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is unlike other glove-box facilities in which there are such fans or blowers. [d.
(See,7d for additional details concerning argon circulation through a minimum
resistance loop, not shown in Figure 1, under the conditions of concern to Mr.
Steppen.)
Licensee also states that "since the pressure in • •• filters [3 and 4] is
monitored, the possibility that an experiment would be taking place and result in
a release to such filters when they are clogged is minimal. " [d. , 7. Furthermore,
if the damper were closed, there would be some pressure increase in the Alpha
Laboratory, causing an alarm that would permit corrective action to be taken.
[d.
Licensee then concludes that applicable NRC requirements have been met and
that there is reasonable assurance that the health and safety of both the public
and MURR personnel would be protected even if the air flow through HEPA
filters 3 and 4 were blocked. It also concludes that it would be inconceivable
for there to be presSurization in the exhaust line. [d. ,7d. It also states that the
postulated multiple problems or failures are remote. [d.
2.

Compliance with Regulatory Guide 10.3

Licensee states that its laboratory complies with Regulatory Guide 10.3.
Such regulatory guides are issued by the Staff and are presumptive evidence of
compliance with the more general regulations that they interpret. Although they
do not prove compliance, persuasive evidence must be introduced to demonstrate
the inadequacy of the guide.
In this instance, Regulatory Guide 10.3, cited by Licensee, states in pertinent
part:
The equipment, facilities, and radiation detection instnunentation for each site of use should
be described in detail The proposed equipment and facilities for each activity must
be adequate to protect health and minimize danger to life and property. In describing
available equipment and facilities, the following types of information should be included, as
appropriate:

........

4. Physical plant, laboratory, or working area facilities. A description of all fume hoods,
glove boxes, waste receptacles, special sinks, ventilation and containment systems, effluent
filter systems, including the design specifications and capabilities of these systems, should be
included. • • • Applications for chemical or physical processing operations7 should include
a description of controls for fire prevention and the firefighting equipment available. Sketches
showing laboratory or plant arrangemenu and the nature and use of areas adjacent to areas
in which special nuclear materials will be processed should be submitted.

7 Neither Applicant nor Staff have indicated whether they believe this clause applies to the Alpha Labontoty.
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Licensee also attempts to place its compliance with this regulatory guide into
context It states, in Morris Affidavit f 6a, that the guide

or

is intended for applications to possess and use up to 2000 gnuru plutonium, which greatly
exceeds the S grams of plutonimn that Licmsee will have in inventory for the 1RUMP-S
research, and especiaIIy the 0.1 grams or less that will be used in anyone thermodynamic
experiment.

C.

Staff Arguments

Staff's argument concerning the possible need for HEPA filtration in connection with the TRUMP-S work is: (1) 10 C.F.R. does not specify that particular
filters are needed, and (2) the Staff has found that it is permissible to license
TRUMP-S work under 10 C.F.R. Part 20 with no further filters required to provide an adequate assurance of safety.
Despite my specific invitation, the Staff chose not to be responsive to my
expressed needs and has therefore failed to provide any analysis of the reasons
for its findings. Memorandum of Telephone Conference Call of August 21,
1990 (unpublished), at 2.
D.

Conclusion

The evidence available to Intervenors caused them serious concern about
the safety of permitting Licensee to proceed with its TRUMP-S work with
neptunium. That evidence included a memorandum stating that a University
consultant, Mr. Steppen, had found a "major design flaw" in the alpha laboratory.
It also included a memorandum of a TRUMP-S design group that ordered the
additional filter recommended by Mr. Steppen and appeared to make the addition
of the filter to the laboratory a necessary condition before the experimentation
would continue. The memorandum stated that the "laboratory should be ready
for neptunium experiments on September 4" - after the filter was installed.
Now that I have received the answer of Licensee, I am no longer concerned.
The Affidavit of I. Steven Morris describes in great detail Licensee's reasons for
believing its laboratory to be safe without the filter. The affidavit is accompanied
by a figure, which I have attached to this Memorandum and Order, that enables
me to follow quite easily Mr. Morris's description of how air would flow under
different conditions. Furthermore, the affidavit is well organized and logical,
attending to specific details that support the conclusions. It is the kind of careful
technical memorandum that not only makes its point but adds to my confidence
in the professional competence and carefulness of Mr. Morris and of the research
reactor and laboratory that he runs.
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I find that the event described by Mr. Steppen is unlikely to occur. HEPA
filters 3 and 4 are monitored for pressure; therefore, undetected clogging or
operation with clogged filters is very unlikely. Were the damper downstream
of HEPA 4 improperly closed, there would be some reverse circulation of air
through the room exhaust and a slight overpressurization would occur in the
laboratory, setting off an alarm that would permit corrective action with respect
to the damper.
Were this unlikely reverse-circulation-of-air event to occur, there would be a
natural circulation return through the room exhaust system. The return would
not be driven by fans or blowers and therefore would not be at high pressure.
Furthermore, the air would pass through two HEPA filters, providing an adequate
assurance of safety. It will have passed through HEPA 1 as it left the glove box.
(There is one HEPA 1 filter downstream of each of the argon glove boxes.) It
also will pass through HEPA 2 shortly after it leaves the Alpha Laboratory in
the exhaust line. AdditiOnally, I find that each of these HEPA filters has been
tested adequately - HEPA 2 having been tested in place and HEPA 1 having
been installed subsequent to testing.
Whatever health risk does exist in this scenario exists within the laboratory
itself - a location in which none of the interests of any of the intervenors or
petitioners would be compromised since there are no intervenors or petitioners
who have been shown to be workers in the laboratory. Hence, no one has
standing to raise possible injury within the laboratory as an injury affecting
them. It is part of traditional judicial standards of standing that intervenors may
not act as private attorneys-general and raise issues that are of concern to them
but do not affect them directly.
I am aware that Intervenors, as part of their motion, made various charges of
misrepresentation and withholding of information by Licensee. Given what the
Intervenors knew, it was proper for them to raise these concerns. I am always
concerned with the accuracy and completeness of my record and would pursue
these matters in an appropriate fashion were I to agree with the Intervenors.
However, these matters are peripheral to the motion before me and I find that
they are fully explained by Licensee, when they are understood in relationship
to the full technical evidence that has been presented.
With respect to the applicable stay criteria, I find that Intervenors have not
demonstrated that there is any problem concerning the adequacy of the safety
of the Alpha Laboratory; consequently, they are very unlikely to succeed on
the merits of this claim. Since there is no showing that there is a failure in
the assurance of the adequacy of safety, there obviously is no irreparable injury
from commencing the planned experiment There obviously is some harm to the
University of Missouri were it to be restrained from completing its mUMP-S
contract commitments at this time; hence, this factor is adverse to Intervenors
as well. Nor is there any showing that the public interest would be adversely

103

affected. Consequently, there are no grounds for granting a stay or temporary
stay, and the request will be denied.
In closing, I wish to state that I am saddened by the lack of communication
that seems to be affecting my relationship to the Staff. I requested their
assistance because I sincerely thought I needed their help. Yet their answer
provided no reasoning that could be of any help to me. Their naked statement
that they reviewed the Application and found it to be adequate is not helpful in
evaluating specific grounds presented by Intervenors. In this instance, Licens~'s
proof was sufficient to establish the appropriateness of the position urged by
the Staff. However, I could not know what proof Licensee would present
when I made the Staff a party for a limited purpose. I regret their continuing
unwillingness to provide helpful information with respect to a live issue that I
had a duty to decide.1I
Although it is not clear that I am permitted to hold a hearing in which I
could ask questions of Mr. Morris and Mr. Steppen to test the adequacy of
the conclusions I have reached, I nevertheless considered that possibility. The
reason for considering that step is that the examination of witnesses is such
an important part of our jurisprudence and because Intervenors were prohibited
even from commenting on Licensee's proof by 10 CF.R. § 2.788(d), which states
that, ''No further replies to answers [to motions for.a stay] shall be entertained."
In this instance, the Temporary Stay motion retied on one of Licensee's
consultants and the response consisted of an affidavit rebutting the grounds
for the first consultant's opinions. Given the completeness of the responsive
affidavit, the fact that neither of the witnesses involved in the papers was
sponsored by Intervenors, and the preference of Subpart L for avoiding hearings,
I decided not to hold a hearing with respect to the motion for a temporary stay.

Order
For all the foregoing reasons and upon consideration of the entire record in
this maUer, it is, this 24th day of August 1990, ORDERED, that:

II acknowledge that the Staff had very short notice and I n:cognize that Ierne of their unwillingness c:ouId have
JeSUlted Crom the time ptasme under which my Order placed them. Under the cin:umstances. I also Celt under
time pressun: and asked Cer the Staff'. help at a time that I needed it.
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Intervenors' Application for Temporary Stay to Preserve the Status
Quo, August 20, 1990, is denied.
Respectfully ORDERED,

Peter B. Bloch, Presiding Officer
ADMINISTRATIVE JUDGE
Bethesda. Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Morton B. Margulies, Chairman
Dr. A. Dixon Callihan
Dr. Jerry R. Kline

In the Matter of

Docket No. 30-12319-ClvP
(ASLBP No. 90-61 B-03-ClvP)
(EA 89-223)
(Material License
No. 35-17178-01)

TULSA GAMMA RAY, INC.

August 29, 1990

NOTICE OF HEARING AND OTHER MATTERS
Notice is hereby given that at the request of Licensee Thlsa Gamma Ray, Inc.,
of Thlsa, Oklahoma. a hearing will be conducted in the captioned proceeding in
accordance with the provisions of Subparts B and G of Part 2 of Title 10 of the
Code of Federal Regulations (10 C.P.R. Part 2, Subparts B and G). The time
and place of hearing will be by further notice.
On June 6, 1990, the Deputy Executive Director for Nuclear Materials Safety,
Safeguards, and Operations Support issued an Order titled "Order Imposing
Civil Monetary Penalty" (55 Fed. Reg. 24,949-52).
The Order stated that on December 29, 1989, a Notice of Violation and
Proposed Imposition of Civil Penalty was issued for violations identified during
an October 2-4, 1989 inspection for which a ~ ,500 penalty .was proposed. The
Order further stated that the Licensee responded to the Notice of Violation on
February 22, 1990, admitting nine of the ten alleged violations and requested
reconsideration of the civil penalty for a variety of reasons.
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The Order recited that based on NRC Staff's evaluation of the Licensee's
response, it concluded that nine of the ten violations occurred as stated and that
one alleged violation should be withdrawn. Because of the withdrawal of one
of the ten violations alleged, the penalty of $7,500 was also reduced by ten
percent to $6,750. No other grounds were accepted by Staff to further reduce
the penalty.
The Order provided ThIsa Gamma Ray, Inc., the opportunity to request a
hearing, the issue to be considered "shall be whether, on the basis of the
violations admitted by the Licensee, consisting of the violations set forth in the
Notice of Violation as modified by the withdrawal of Violation 3, [the] Order
shall be sustained."
By letter dated July 3, 1990, Licensee requested a hearing and filed a request
for reconsideration of the imposition of the civil penalty. In a letter dated July
31, 1990, the Director of the Office of Enforcement refused to withdraw its June
6, 1990 Order. As a result, this formal adjudicatory proceeding was initiated.
This Board requests that, before it conducts the hearing offered by Staff and
requested by Licensee, the parties confer and consider steps that will expedite
the proceeding and reduce its costs. The matters to be considered should
include the establishment of a schedule for further actions in the proceeding, the
identification of witnesses, the simplification of issues, and any other matters
that may aid in the orderly disposition of the proceeding.
The parties should also consider settlement, a process encouraged by the
Commission. Settlement can provide an expeditious and cost-effective way of
resolving the dispute.
The parties shall, by letter, report back to the Board, no later than September
21, 1990, the results of their discussions. Future prehearing and hearing
scheduling will depend on the achievements of the parties.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Morton B. Margulies, Chairman
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
August 29, 1990
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Cite as 32 NRC 109 (1990)

00-90-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

In the Matter of

Docket No. 50-443

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, ef sl.
(Seabrook Station, Unit 1)

August 31,1990

In an Emergency Motion filed before the Commission on behalf of New England Coalition on Nuclear Pollution, Seacoast Anti-Pollution League, and the
Commonwealth of Massachusetts (petitioners) in the U.S. Nuclear Regulatory
Commission's (NRC's) licensing proceeding for the Seabrook Station, Unit I,
Petitioners alleged the existence of recent, previously undisclosed industry reports of extensive and serious regulatory noncompliance at Seabrook. Petitioners
argued that these materials (certain reports prepared by the Institute for Nuclear
Power Operations (INPO» demonstrated that the NRC had no valid technical
basis for finding that Seabrook Station Unit 1 of the Public Service Company
of New Hampshire, et al. (Licensee) complied with the NRC's regulations and
was safe to operate.
The Motion was referred to the Director of the Office of Nuclear Reactor
Regulation (NRR) for preparation of a response pursuant to 10 C.F.R. § 2.206.
The Director of NRR has reviewed the INPO reports referred to by Petitioners
and has found the allegations not to be substantiated. The INPO reports on
which the allegations were founded do not indicate that the Seabrook facility
is out of conformance with NRC requirements or that it is unsafe to operate.
The Licensee's corrective actions were appropriate and responsive to the INPO
findings. Consequently, the Director ofNRR determined that no action pursuant
to section 2.206 need be taken in this matter.
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DffiECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

By letter dated March 14, 1990, Ms. Diane Curran, Esq., filed an Emergency
Motion with the Commission on behalf of New England Coalition on Nuclear
Pollution, Seacoast Anti-Pollution League, and the Commonwealth of Massachusetts, (Intervenors) in the U.S. Nuclear Regulatory Commission's (NRC's)
licensing proceeding for the Seabrook Station, Unit 1. Intervenors' motion was
based on alleged recent, previously undisclosed industry reports of extensive
and serious regulatory noncompliance at Seabrook. Accompanying the motion
was the affidavit of Robert Pollard and the testimony of Mr. Pollard and Ralph
Nader presented before the Subcommittee on General Oversight and investigations, Committee on Interior and Insular Affairs, U.S. House of Representatives,
during a hearing on March 14, 1990. The motion argued that these materials
demonstrated that the NRC had no valid technical basis for finding that Seabrook
Station Unit 1 of the Public Service Company of New Hampshire, et aI. (pSNH
or Licensee) complied with the NRC's regulations and was safe to operate.
In an Order issued on March 15, 1990 (unpublished), the Commission denied
the Emergency Motion which sought an extension of the stay of full-power
operation issued by the Commission in its Memorandum and Order of March 1,
1990.1 In CLI-90-3, the Commission authorized the Director ofNRR to issue a
full-power license consistent with the provisions of CLI-90-3 for a housekeeping
stay. In its March IS, 1990 Order, the Commission concluded that no extension
was needed to fulfill the purpose of the stay provided for in CLI-90-3. Moreover,
the Commission noted that the motion failed to address the stay factors specified
in 10 C.F.R. § 2.788.
Prior to issuance of a full-power license for Seabrook Unit 1, the NRC Staff
reviewed the substance of the information on which the Emergency Motion
is based. Specifically, both the Regional and Headquarters staffs reviewed
the three Institute for Nuclear Power Operations (INPO) reports cited in the
congressional testimony. Based on the Staff's review, I concluded that there
was no information in the three INPO reports that would change the Staff's
conclusion that there was reasonable assurance that the Seabrook facility could
be operated safely. Accordingly, on March IS, 1990, I issued the full-power
license for Seabrook.
On March 15, 1990, the Intervenors' Motion (petition) was referred to my
Office for the preparation of a response pursuant to 10 CF.R. § 2.206. A letter

l CU-90-3. 31 NRC 219 (1990).
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acknowledging receipt of the Petition and its status as a Petition for consideration
pursuant to section 2.206 was sent to Intervenors on April 9, 1990.

n.

BACKGROUND

Prior to responding to the Petition, an explanation of INPO and how its evaluation reports relate to the NRC's regulatory process is necessary. INPO is an
industry group, an organization funded by member utilities, which was created
following the Three Mile Island accident in 1979. INPO performs a number
of functions for its members, including conducting periodic inspections of operating nuclear plants, plants under construction, and corporate organizations.
These periodic inspections are documented as INPO Appraisal/Evaluation reports, which are the reports referred to in the Petition.
The relationship between the NRC and INPO reflects the desire for a cooperative relationship in the exchange of experience, information, and data related
to the safety of nuclear power plants. In an October 1988 "Memorandum of
Agreement" (MOA) signed by the NRC and INPO, the provisions for coordination in regard to INPO appraisals and evaluation activities were discussed.
Included are provisions that INPO expects its member utilities to make operating plant evaluation reports available to the NRC for review. Further, INPO will
make final evaluation reports available to the NRC for review by appropriate
NRC management personnel at the INPO offices in Atlanta. It should be noted,
however, that these INPO documents and information are of a proprietary nature, are not publicly available, and NRC access is in the interest of improving
nuclear plant safety.
INPO has no regulatory authority. INPO recommendations in each area are
based on what it views as best practices, rather than on NRC standards or
requirements. Accordingly, areas where improvements are recommended are
not necessarily indicative of unsatisfactory performance or noncompliance with
NRC requirements.
In the event that an INPO evaluation revealed that a licensee failed to
comply with a legally binding requirement such as a rule, license condition, or
Technical Specification, the NRC Staff would evaluate the situation and take
the appropriate action pursuant to the NRC's "General Statement of Poticy
and Procedure for NRC Enforcement Actions," 10 C.F.R. Part 2, Appendix
C (Enforcement Policy). Further, under such NRC regulations as 10 C.F.R.
§§ 50.55(e), 50.72, and 50.73, a licensee's failure to report significant violations
or safety deficiencies revealed in such documents (such as INPO reports) is
subject to enforcement action under that Enforcement Policy.
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m.

DISCUSSION

The bases for the Intervenors' (hereinafter Petitioners) request are its allegation that issues raised in certain INPO reports describe a wide array of "serious
safety deficiencies" at the Seabrook plant, including: inadequate training of
maintenance personnel and radioactive waste technicians, continuing failures by
plant personnel to follow procedures, the permanent installation of equipment
riot shown on plant drawings or included in plant procedures, the lack of staffing
for the solid waste radioactive waste handling group, the lack of an effective
check valve preventative maintenance program despite numerous check valve
failures, and failure to complete a design review of check vaIves.2 The Petitioners also indicate that PSNH stated in the reports that it does not plan to correct
a number of the deficiencies until well after the plant is licensed.
On these bases, the Petitioners allege that these reports raise such grave
new issues of regulatory noncompliance as to completely undermine the NRC's
previous conclusion that the Seabrook reactor is ready for safe operation at full
power and ask that the license be denied or revoked.
On March 14, 1990, the Staff requested that the Licensee provide a response
to the March 14, 1990 testimony presented by Ralph Nader and Robert D. Pollard
to the Subcommittee on General Oversight and Investigations. On March 15,
1990, the Licensee provided its Response, including copies of the three INPO
reports referenced in the congressional testimony. In addition, the Licensee
provided a status update of its· actions for each INPO finding or observation and
the correlation of the INPO finding with the corresponding aIIegation presented
in the congressional testimony. The Licensee concluded, from its review of the
INPO findings from the three reports in question, that its existing programs and
practices related to each item exceeded regulatory requirements.
In its Response. the Licensee emphasized that the aIIegations described as
"serious safety deficiencies" mischaracterized the nature of the INPO findings.
The Licensee maintained that the INPO findings and recommendations are based
on best practices, rather than minimum acceptable standards or requirements,
and are not indicative of unsatisfactory performance.
The Licensee also discussed INPO's policy that, if INPO observes a situation
that is reportable in accordance with NRC requirements, INPO will encourage
the utility to report the matter. If the utility does not report the matter, INPO will
do so. The Licensee asserted that, in the course of the INPO visits at Seabrook
Station, no reportable matters were identified. The Licensee also indicated its

2Thc 'pecific INPO reports referred to by Petitioncn arc "frip Report - special Assistance Visit to Seabrook
Station." elated February 8. 1988. "'Evaluation of Seabrook Station." elated Scptcnbcr 1989; ond "'Evaluation
of Public Service Campony of New lIm1pshire. New Hampshire Yankee Division·, Corporate Support ond
Monitoring of Seabrook Station from October 2 through 6. 1989." dated December 26. 1989.
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belief that there were no existing safety issues or concerns and no issues that
would prevent the safe, conservative startup and operation of Seabrook Station
upon issuance of a full-power operating license.
The Staff reviewed and evaluated each of the issues raised by the Petitioners
as well as the Licensee's response to each issue. Each of the specific issues
raised by the Petitioners is characterized below, followed by the Staff's evaluation. The issues are presented in the following order:
1. INPO nip Report dated February 8, 1988 (3 issues)
2. INPO Evaluation dated September 1989 (8 issues)
3. INPO Evaluation dated December 26, 1989 (4 issues)

A.

Issues Discussed in INPO Trip Report Dated February 8, 1988

Issue #1
Petitioners quoted an INPO finding that several New Hampshire Yankee
(NHY) employees did not know their complete assigned duties and had never

seen a position (job) deScription. A specific example cited was that no position
description was available describing all of the duties and functions of the
Radiological Assessment Manager.
This INPO observation related to the Seabrook Station emergency preparedness efforts and organization. In its Response, the Licensee indicated that, at
the time of the audit, the organization had not yet been stabilized and personnel
reassignment to handle priority issues was common. The Licensee indicated
that it is probable that some of the personnel interviewed as part of the basis of
this INPO observation are now in entirely new assignments or, possibly, are no
longer with Seabrook. This issue has been addressed by the Licensee with the
development and distribution of job deScriptions for Emergency Planning staff
positions and the reduction in staffing to a constant workforce. With regard to
the Radiological Assessment Manager, the Licensee redefined this position to
that of the Radiological Technical Specialist in plant procedures and has reassigned certain responsibilities to other Emergency Planning staff positions.
The Staff has reviewed and evaluated the Licensee's actions set out in
its Response to the INPO findings. The Licensee's corrective actions, if
properly implemented, should be sufficient to ensure that Emergency Planning
staff position duties and responsibilities are adequately documented and that
personnel are aware of their responsibilities. The Staff considers the Licensee's
corrective actions to be appropriate and responsive to the INPO findings.
In addition, subsequent to the issuance of the INPO nip Report documenting
the above findings, three separate emergency preparedness (EP) inspections were
conducted at Seabrook Station by NRC EP specialists. These inspections are
documented in NRC Region I Inspection Reports (IR) 50443/88-03, 89-02,
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and 90-01. Areas of inspection included the Seabrook EP organization and
the Seabrook staff's knowledge and performance of duties. The specific INPO
findings were encompassed within the scope of the NRC inspections. Seabrook
personnel knowledge and performance of duties were noted in IR 50443,$0-01
as being in compliance with 10 C.F.R. § 50.47(b) and section IV of Appendix
E to 10 C.F.R. Part 50. The creation of the Seabrook staff position of Radiation
Technical Specialist was noted in IR 50443/90-01. The inspection determined
that the Licensee's emergency organization continued to meet the requirements
of section 50.47(b) and section IV of Appendix E to 10 C.F.R. Pm 50.
Based on the NRC inspections conducted in the areas of Seabrook emergency
preparedness and the Staff's assessment of Licensee's corrective actions in
response to the INPO findings, the Staff has concluded that the issues raised by
INPO have been satisfactorily addressed by the Licensee and that they do not
present a significant health or safety issue.

Issue #2
Petitioners quoted an INPO finding discussing an inconsistency between the
Emergency Plan and the Emergency Plan implementing procedures and/or how
the Plan is actually implemented. Petitioners also cited INPO findings indicating
that revisions to onsite procedures were being made through unauthorized,
undocumented methods that shortcut the approved process.
In its Response, the Licensee stated that discrepancies between the Emergency Plan and its implementing procedures had been corrected through a series
of revisions. These revisions have been in accordance with an established administrative procedure which requires a series of reviewer approvals, including
an independent review by the Station Operations Review Committee (SORe)
and final Station Manager approval. This administrative procedure has been in
effect since August 19, 1988.
The Staff has reviewed and evaluated the Licensee's actions in response to
the INPO finding. The Licensee's corrective actions included actions to correct
the noted inconsistency and to establish controls to prevent similar problems
from recurring. The Staff's assessment is that the Licensee's corrective actions
adequately address the INPO findings.
In addition to the three NRC inspections ofEP activities noted previously, two
EP exercises were observed by NRC inspectors since the INPO Trip Report was
issued. The results of these inspections are documented in IRs 50-443/88-09 and
89-10. The inspection of the EP exercise conducted in September 1989 resulted
in an overall conclusion, as stated in IR 50-443/89-10, that observed Licensee
activities in the areas of EP were consistent with the emergency response plan
and implementing procedures and that no exercise weaknesses are identified.
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The Licensee's Change Control Program is discussed in IR 50-443/89-02.
This IR documents that procedure changes are approved only after the conduct
of an internal review which results in the conclusion that the revision does not
negatively impact the emergency plan. Additionally, several emergency plan
and implementing procedure changes were reviewed by NRC inspectors, as
documented in IR 50-443/90-01, and found to have been satisfactorily controlled.
Based on the NRC inspections conducted in the areas of Seabrook emergency
preparedness and the Staff's assessment of Licensee's corrective actions in
response tc the INPO findings, the Staff has concluded that these issues raised
by INPO have been satisfactorily addressed by the Licensee and do not present
a significant health or safety issue.

Issue #3
Petitioners quoted an INPO finding discussing deficiencies in the Emergency
Preparedness training program including a failure of the then-current training
program to comply with the applicable procedural requirements and a finding
that the training instructors were not being selected or qualified in accordance
with specified criteria.
The Licensee stated in its Response that the training procedures referenced in
the INPO finding were developed for operator training and were not applicable
for other training programs. The Licensee has since developed a series of
Nuclear 1hlining (N1) procedures and revised the Emergency Plan implementing
procedure to be consistent with the NT procedures. The Licensee did not
explicitly discuss the issue of training instructor selection or qualification as
noted in the INPO finding. However, the Staff discussed this issue with the
Licensee and was informed that the NT procedures specify training instructor
selection and qualification criteria.
The Staff has reviewed and evaluated the Licensee's actions in response to the
INPO finding. The Staff considers the Licensee's corrective actions involving
the development of a series of NT procedures and revising the Emergency Plan
implementing procedure to be appropriate responses to the INPO findings.
With regard to EP training, an NRC inspection determined that the Licensee's
Fully Integrated Nuclear Information System tracks training requirements and
requalification time periods, while maintaining the correct status of training
records. The inspection, conducted in January 1990, and documented in IR
50-443/90-01, also noted that EP training at Seabrook was being conducted in
compliance with section 50.47(b) and section IV.F of Appendix E to 10 C.F.R.
Part 50.
Based on the NRC inspections conducted in the areas of Seabrook emergency
preparedness and the Staff's assessment of Licensee's corrective actions in
response to the INPO findings, the Staff has concluded that these issues raised

115

by INPO have been satisfactorily addressed by the Licensee and do not present
a significant health or safety issue.

B.

Issues Discussed in INPO Evaluation Dated September 1989

Issue ##1
Petitioners quo~ an INPO finding that monitoring of plant activities, programs, and supervisors is often ineffective in identifying needed improvements.
As an example, Petitioners cited the INPO finding that senior station managers
were unaware that Instrumentation and Controls Q&C) technicians routinely used
vendor manuals to troubleshoot and repair equipment, although the manuals are
not approved by the Site Operations Review Committee and no program exists
to keep the manuals updated.
In its Response to the INPO findings, the Licensee took several corrective
actions. The Station Management Manual was revised to clearly state expected
management oversight in the workplace which included a requirement for
supervisors to submit a monthly summary of oversight activities performed to
the Station Manager. The Licensee also upgraded guidance for supervisory
waIkdowos. In addition, the Licensee, with guidance from INPO, improved the
existing plant administrative procedures governing the use of vendor manuals
in the performance of maintenance activities.
The Staff has reviewed and evaluated the Licensee's actions in response to the
INPO findings. Providing clarification and guidance with regard to supervisory
oversight responsibilities in the workplace should improve management oversight
effectiveness. The Staff considers the strengthening of administrative controls
governing the use of vendor manuals as a proper and effective corrective action.
The Staff considers the Licensee's corrective actions to be appropriate and
responsive to the INPO findings.
The Staff, through its inspection activities, routinely observes and comments
on management monitoring of plant activities and programs. Although the specific issue regarding technician use of unapproved vendor manuals has not been
previously documented by the Staff, references to the effectiveness of Seabrook
management in monitoring of plant activities are typically summarized in the
Systematic Assessment of Licensee Performance (SALP) Reports. Specific references to management oversight of maintenance r.ctivities can be found in
SALP Reports IR 50-443/86-99 and IR 50-443/87-99. In IR 50-443/87-99, the
Staff indicated that, overall, the effective performance of maintenance activities
had resulted in a high level of plant equipment operability. In addition, the Staff
stated that the maintenance program had excellent controls in place which effectively tracked and managed the workload. The Staff's findings in the area of
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management oversight and the performance of maintenance activities indicated
acceptable Licensee performance.
Based on the NRC inspections conducted in the areas of management
oversight and maintenance at Seabrook and the Staff's assessment of the
Licensee's corrective actions in response to the INPO findings, the Staff has
concluded that the issues raised by INPO have been satisfactorily addressed by
the Licensee and do not present a significant health or safety issue.

Issue #2
Petitioners quoted an INPO finding that the Seabrook Station had experienced
recurrent events due to inadequate identification and investigation of in-house
operational events. Petitioners cited one of six INPO examples: recurrent
events involving the inadvertent draining of the refueling water storage tank
(RWSn and the condensate storage tank (CSn. The Petitioners further noted
the significance of the events in that the RWST and CST provide water to safety
systems needed in the event of an accident.
The Licensee responded to this INPO finding through several programmatic
enhancements to improve its investigation of in-house operational events. The
Licensee indicated in its response that the Operating Experience Review Program would be revised to incorporate industry experience and improve distribution of Station Information Reports (SIRs). SIRs are used to document the
investigation and evaluation of significant operating events. Other enhancements
included the initiation of a program that would examine operational events of
a lower threshold than those that would be examined by an SIR. The Licensee
also implemented a Human Performance Evaluation System (HPES) program to
review events from a human performance standpoint.
The Staff has reviewed and evaluated the Licensee's actions in response to
the INPO findings. The programmatic enhancements and improvements initiated should increase the Licensee's ability to investigate and evaluate significant
events and learn from industry experience. Initiation of a program that would
capture events of a lower threshold for examination is a significant improvement which could provide operations personnel with valuable information on
activities that are potential precursors to events. The Staff also considers the
implementation of an HPES program an important action for the analysis of
human performance. The Staff considers the Licensee's corrective actions appropriate and responsive to the INPO findings.
In addition, the Staff has closely evaluated and reviewed the Licensee's
identification and investigation of certain in-house operational events. fur
example, the Staff reviewed the Licensee's corrective actions in response to the
'inadvertent draining of the RWST and CST in IRs 50-443/88-15 and 89-03. The
Staff determined that the corrective actions taken were adequate and appropriate
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considering the significance of the events. The Staff also routinely reviews the
Licensee's application of industry experience to prevent similar occurrences at
Seabrook. The Licensee's review of NRC Information Notices, which provide
industry experience to nuclear utilities without requiring a specific licensee
response, are discussed in IRs 50-443/87-24 and 88-11. The Staff concluded
in IR 50-443188-11 that the Licensee's engineering group was satisfactorily
responding to operational issues that might impact plant operations at Seabrook.
Based on the NRC inspections and the Licensee's corrective actions in
response to the INPO findings, the Staff has concluded that the issues raised by
INPO have been satisfactorily addressed by the Licensee and do not present a
significant health or safety issue.
Issue #3

Petitioners quoted an INPO finding that improved application of industry
operating experience, specifically INPO significant operating event reports
(SOERs) and significant event reports (SERs), could have prevented some
events that occurred at the Station. Implementation of corrective actions to
prevent occurrence of events described in SOERs was frequently found not to be
effective or timely. In addition, INPO found that some SERs were not reviewed
completely or timely.
In its Response to the INPO findings, the Licensee indicated that it had revised
its Operating Experience Review Program with goals to review and implement
recommendations from specifically designated SOERs within 90 days of receipt
and other SOERs and SERs within 120 days. In addition, the Licensee indicated
that all SOER recommendations and SER suggestions have been reviewed and
corrective action plans and schedules have been determined for all open SOER
recommendations and SER suggestions.
The Staff has reviewed and evaluated the Licensee's actions in response to
the INPO findings. The Licensee's action to review and schedule any resulting
corrective actions with regard to the outstanding SOERs and SERs should bring
its program up to date. The revision of the Operating Experience Review
Program will then provide the mechanism necessary to keep the program current
with industry experience. The Staff considers the Licensee's corrective actions
to be an appropriate response to the INPO findings.
The Staff does not typically review a licensee's actions with regard to INPO
SOERs and SERs. The Staff considers INPO SOERs and SERs to be useful
industry tools providing information designed to help licensees enhance their
plant operations. The Staff utilizes its own system of Bulletins and Generic
Letters to alert licensees to safety-significant issues. As noted above, the
Licensee's action in this area have been acceptable.
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Based on the Staff's assessment of the Licensee's corrective actions in
response to the INPO findings, the Staff has concluded that the issues raised by
INPO have been satisfactorily addressed by the Licensee and do not present a
significant health or safety issue.

Issue

##4

Petitioners quoted an INPO finding involving the lack of adequate design
review and documentation for plant changes and failure to incorporate changes
into plant drawings and procedures with the possibility that these failures could
result in plant events and reportable conditions. The INPO example referred
to indicated that there were sixty-four outstanding temporary modifications,
with some installed more than 4 years ago. Of these, fifty-two required a
design engineering decision to make the modification permanent or to cancel
the modification. The Licensee had scheduled twenty-one of these items to be
completed by 1990, ten items for 1991 or later, and twenty-one had no dates
established.
In its Response to the INPO findings, the Licensee stated that it has committed
to review the scope of the temporary modification program. Previously installed
temporary modifications that have been made permanent are being reviewed to
ensure that appropriate maintenance documents are accurate. Existing plant
administrative configuration controls are being enhanced. The Licensee also
initiated a program to minimize the use of future temporary modifications and
is in the process of reducing the current backlog.
The Staff has reviewed and evaluated the Licensee's actions in response to
the INPO findings. The review of previously installed temporary modifications
is prudent to ensure that all controlled documents and modification checks
were completed as necessary. Enhancements to the temporary modification
program and administrative configuration controls, if properly implemented,
should strengthen the temporary modification process as well as minimize the
future use of temporary modifications. The Staff considers the Licensee's
corrective actions to be appropriate and responsive to the INPO findings.
In addition, the Staff routinely reviews the Licensee's temporary modification
program through the NRC inspection program. IR 50-443/87-02 documents
inspector discussions with the Licensee concerning minor discrepancies on
certain piping and instrumentation drawings, which the Licensee corrected.
A routine review of the Licensee's Monthly Temporary Modification Report
which noted no discrepancies is documented in IR 50-443/89-13. The Staff's
review of the Licensee's overall temporary modification program is documented
in IR 50-443/90-05. In IR 50-443/90-05, the Staff noted two violations for
which no citations were issued (due to the low safety significance of the items)
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involving temporary modifications, but overall found the Licensee's temporary
modification program satisfactory.
Based on the NRC inspections of the Licensee's temporary modification
program and the Licensee's corrective actions in response to the INPO findings,
the Staff has concluded that the issues raised by INPO have been satisfactorily
addressed by the Licensee and do not present a significant health or safety issue.

Issue #S
Petitioners quoted an INPO finding involving inadequate preventative maintenance measures for check valves. The Licensee's check valve monitoring
program was also found to be deficient in "quantitative acceptance criteria" and
insufficient testing of check valves at Seabrook which may not identify degraded
internal conditions. Check valve failures cited by INPO involved several safety
systems. In addition, INPO noted that test and inspection requirements had not
been specified for 64 of the 220 valves listed in the check valve monitoring
program. Petitioners also discussed the importance of check valves in preventing overpressurization of low-pressure systems and the possibility of a resultant
interfacing systems loss-of-coolant accident.
In its Response to the INPO findings, the Licensee indicated that the check
valves used at Seabrook were selected, specified, designed, procured, installed,
and tested to the applicable industry codes and standards. The Licensee also
indicated that it had developed design changes or work requests to address each
specific check valve issue cited in the INPO report. The Licensee is currently
reviewing its current check valve design and monitoring program in order to
enhance the existing check valve maintenance program. This effort is scheduled
to be completed by October 1990. The review follows industry guidance and
includes an assessment of the appropriate preventative maintenance measures
and acceptance criteria. The Licensee is also performing a design review of
check valves for applicability in accordance with accepted industry guidelines.
The Staff has reviewed and evaluated the Licensee's actions in response to
the INPO findings. The Staff views the Licensee's action to address each check
valve issue identified in the INPO report with the appropriate design change
or work request as responsive. The Licensee's efforts to upgrade its check
valve deSign, monitoring, and maintenance programs in accordance with industry
guidance should result in improved check valve reliability. The establishment of
appropriate preventative maintenance measures and suitable acceptance criteria
is a vital part of a comprehensive program to ensure check valve operability. The
Staff considers the Licensee's corrective actions as appropriate and responsive
to the INPO findings.
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In addition, the Staff has routinely inspected the Licensee's actions with regard to check valve operability. The Staff has found the Licensee's programs
involving check valve design and monitoring of check valve operability acceptable as documented in NUREG-0896,l Supplements 5 and 7. The Staff also
found the Licensee's in-service testing program for all safety-related pumps and
valves (which includes check valves) acceptable as stated in NUREG-0896, Supplement 6.
Based on the Staff's review of the areas involving check valve operability
at Seabrook and the Staff's assessment of the Licensee's corrective actions in
response to the INPO findings, the Staff has concluded that the issues raised by
INPO have been satisfactorily. addressed by the Licensee and do not present a
significant health or safety issue.

Issue #6
The INPO finding quoted by Petitioners involved the use of unapproved
vendor technical manuals in the performance of various maintenance activities.
The finding also indicated that some of the manuals lacked sufficient information
to provide sufficient technical direction for conducting maintenance.
The Licensee's Response to the INPO finding indicated that the current
program and procedures for handling vendor technical information, including
vendor technical manuals, has been enhanced to include applicable INPO,
and other industry guidance. The program has been strengthened to include
additional evaluation of vendor technical information upon receipt to determine
any necessary actions. All required actions are then tracked to completion.
The Licensee has also provided additional training to personnel on procedures
regarding vendor information.
The Staff has reviewed and evaluated the Licensee's actions in response
to the INPO findings. The Licensee's programmatic enhancements should
strengthen its program for the control of vendor technical information. The Staff
has recently issued Generic Letter (GL) 90-03 which describes its position on
vendor interface with regard to safety-related-component vendors. In the GL, the
Staff references the Vendor Equipment Technical Information Program (VETIP)
descnoed in INPO Report 84-010. The Staff has found the VETIP INPO report.
which the Licensee has used to upgrade its program and procedures for handling
vendor technical information, to be acceptable. Thus, the Licensee's corrective
actions have been taken in accordance with the Staff's stated policy.
Based on the Staff's assessment of the Licensee's corrective actions in
response to the INPO findings, the Staff has concluded that the issues raised by
3 NUREG-0896, "Safely Evaluatim Report Related 10 the Opc:ratim of Seabrook Station. Units 1 and 2,"
Supplement No. S, July 1986, and Supplement No. 7, October 1987.
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INPO have been satisfactorily addressed by the Licensee and do not present a
significant health or safety issue.

Issue #7
Petitioners quoted the INPO finding involving the adequacy of the Licensee's
equipment tagging and isolation procedure. Petitioners also indicated that INPO
had cited three problems, some involving safety systems, where the procedures
in effect were not adequate to prevent equipment damage or personnel injury.
As a result of the INPO finding, the Licensee indicated in its Response that it
is revising the station tagging control procedure to include additional guidance
and controls. Additional guidance includes upgrading procedures governing the
proper sequence for component isolation and providing for tagging order audits
on a frequency adequate to identify problems. The Licensee has indicated that.
as part of these revisions, the applicable INPO guidelines and good practices
are being used and the INPO findings addressed.
The Staff has reviewed and evaluated the Licensee's actions in response to the
INPO findings. The strengthening of component isolation procedures can reduce
the likelihood of component damage during maintenance activities. Increasing
the program audit frequency should provide the Licensee with timely feedback
on the effectiveness of the programmatic enhancements. These improvements,
if properly implemented, should result in an improved equipment tagging and
isolation program. The Staff considers the Licensee's corrective actions to be
responsive and appropriate to the INPO findings.
In addition, the Staff routinely monitors the Licensee's program of equipment
tagging and isolation. fur example, in 1987 the Staff issued a violation to the
Licensee for failure to properly implement the requirements of the equipment
tagging program with respect to work performed on the service water system.
In response to the Staff's concerns, the Licensee revised the tagging procedure
and retrained the operators involved. The issue is discussed in IR 40-443/88-02.
Since closure of this violation, Staff inspections of the Licensee's equipment
tagging and isolation program, documented in IRs 50-443/89-08 and 89-13,
have found no violations.
Based on the NRC inspections conducted in this area and the Staff's assessment of the Licensee's corrective actions in response to the INPO findings,
the Staff has concluded that the issues raised by INPO have been satisfactorily
addressed by the Licensee and do not present a significant health or safety issue.
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Issue #8
Petitioners quoted an INPO finding involving the material condition of plant
equipment and piping. The finding indicated that some plant equipment and
piping was degraded due to corrosion and that many equipment deficiencies were
not in the work control system. Examples included safety system components.
The Licensee indicated in its Response that it has taken several corrective
actions in regard to this INPO finding concerning equipment deficiencies. These
actions include upgrading the program for supervisory walkdowns, adding a
deficiency tagging program to enhance routine equipment reporting, and the
continuation of a S-year plant painting program.
The Staff has reviewed and evaluated the Licensee's actions in Response to
the INPO finding. The Licensee's corrective actions involving the initiation
of a deficiency tagging program and the continuation of a 5-year painting
program appear to be an appropriate response to the INPO findings. In addition,
supervisory walkdowns are typically an effective management tool in focusing
attention on a plant's material condition. The Staff considers the Licensee's
corrective actions to be appropriate and responsive to the INPO findings.
The plant's material condition is routinely observed, inspected, and documented through the NRC inspection program. Routine inspections of the plant's
material condition are conducted by the NRC plant resident inspectors and are
documented in ms 50-443}88-04, 88-07, 88-10, and 90-05. These inspections
found the plant material condition to be satisfactory overall, and no violations
were noted. In addition to the routine inspections conducted by the plant resident inspectors, NRC regional management has also conducted reviews of the
plant material condition. m 50-443/89-20 documents the review conducted by
NRC regional management Again, the Staff found no violations and concluded
that the plant material condition was acceptable.
Based on the NRC inspections conducted in this area and the Staff's assessment of the Licensee's corrective actions in response to the INPO findings,
the Staff has concluded that the issues raised by INPO have been satisfactorily
addressed by the Licensee and that they do not present a significant health or
safety issue.

C.

Issues Discussed in INPO Evaluation Dated December 26, 1989

Issue #1
Petitioners quoted an INPO finding involving the needed shifting of corporate
emphasis from a construction to an operations orientation. In this regard,
the INPO finding indicated that the solid radioactive waste handling group
required staffing and that recent maintenance training had been cancelled due
to insufficient resources. The INPO report also indicated that senior plant and
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corporate management were unaware of the cancellation of training and the
impact on the maintenance department·s readiness for power operations.
The Licensee in its Response indicated that the responsibilities of the Production organization and those NHY organizations supporting Production are
defined in the NHY manual system. Senior Production Management now chairs
regular meetings with appropriate station supervision and corporate supervision.
The Licensee emphasized that production priorities are clearly defined and the
support necessary to resolve production problems are identified and allocated.
In response to this INPO finding. the Licensee has since staffed the Radioactive Waste Handling Group and the Operations Support Group. In addition,
the Licensee stated that the INPO finding regarding maintenance training has
been fully addressed. Adequate resources and attention to correct maintenance
training have been applied.
The Staff has reviewed and evaluated the Licensee's actions in response to
the INPO findings. The Staff recognizes that these types of findings are not
atypical of a plant shifting from a construction to a production orientation. The
Licensee's corrective actions. if properly implemented, should help direct the
organization toward a production orientation. The Staff expects the Licensee to
continue concentration on staffing and training as plant operation continues. The
Staff considers the Licensee's corrective actions to be appropriate and responsive
to the INPO findings.
In addition, the Staff has closely monitored the Licensee's activities in its
transition from a construction to an operations orientation. As indicated previously, the Staff typically uses the SALP process to comment on management
performance. The last three SALP Reports. IRs 50-443/85-98. 86-99; and 8799, document the Staff's assessment of the Licensee·s shifting of emphasis
from a construction to an operations orientation. The Staff has noted in these
SALP Reports that the Licensee's performance reflected a continued commitment to quality as the transition from construction to operations progressed.
IR 50-443/90-03 documents the Staff's inspection of the Licensee's radioactive
processing and packaging program. No violations were identified and the Staff
determined that the facility was ready for full-power operation.
Based on the NRC inspections conducted in this area and the Staff's assessment of the Licensee's corrective actions in response to the INPO findings,
the Staff has concluded that the issues raised by INPO have been satisfactorily
addressed by the Licensee and do not present a significant health or safety issue.

Issue ##2
The INPO findings quoted by Petitioners involved the timeliness and adequacy of implementation of corrective actions to resolve problems identified
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within the NHY organization. Examples included repetitive procedural adherence problems and check valve failures.
The Licensee indicated in its Response that it has developed a program to
identify open issues and problems areas, consolidate the issues into an Integrated
Readiness Document and assign a completion schedule. These issues are then
reviewed by senior management and tracked until closure. Meetings between
senior management and employees are held weekly to obtain feedback on issues
and effectiveness of corrective actions implemented. In regard to procedural
adherence problems, the Licensee completed procedure compliance training for
all site personnel in December 1989. The Licensee also indicated that a design
review of check valves as well as a review of preventive maintenance activities,
using industry guidelines, is currently being conducted.
The Staff has reviewed and evaluated the Licensee's actions taken in response
to the INPO findings. The issue involving check valves has been previously
discussed herein. In regard to the repetitive nature of procedural adherence
problems, compliance training for all site personnel, stressing the significance
of following procedures, is generally effective at focusing personnel attention on
the importance of procedural adherence. The Licensee's corrective actions, if
properly implemented, should provide the basis for reduction of the instances of
inadequate procedural adherence. The Staff considers the Licensee's corrective
actions to be appropriate and responsive to the INPO findings.
The Staff has closely monitored the Licensee's actions with regard to procedural adherence through the NRC inspection program. This issue is of particular
concern to the Staff in view of the past failure of certain Licensee managers
observing a natural circulation test at Seabrook on June 22, 1989, to ensure
adherence to test procedure requirements. The June 22, 1989 event is documented in IR 50-443/89-92 and discusses the failure of the operating crew
to comply with an explicit procedural requirement The event resulted in the
Staff issuance of Confirmatory Action Letter (CAL) 89-11 which required the
Licensee to perform a number of corrective actions with regard to procedural
adherence. These actions included issuance of the Licensee's policy defining
procedural adherence requirements for all activities, issuance of a memorandum
to all personr:tel reemphasizing the requirement that all procedures be followed,
and enhancement of the Seabrook Management Manual to clearly state the only
conditions under which departure from approved procedures is allowed. The
completion and closure of the Licensee's corrective actions is documented in IR
50-443/89-83. The Staff concluded the this Licensee had adequately addressed
the issue of procedural compliance.
Based on the NRC inspections conducted in this area and the Staff's assessment of the Licensee's corrective actions in response to the INPO findings,
the Staff has concluded that the issues raised by INPO have been satisfactorily
addressed by the Licensee and do not present a significant health or safety issue.
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Issue #3
Petitioners quoted an INPO finding which indicated that corporate and station
management were often not held accountable for timely completion of assigned
tasks. Examples cited by INPO included past-due integrated commitment
tracking items, failure to achieve 62 percent of the corporate goals for 1989,
and overdue personnel annual appraisals.
The Licensee in its Response indicated that it has taken a number of corrective
actions with regard to this INPO finding. A Core Values and Work Ethic
Program was implemented to strengthen attention to detail, accountability, and
corporate expectations regarding high-quality work with appropriate attention to
commitments, cost control, and work effectiveness. The Integrated Commitment
Tracking System (leTS) was revised, implementing a new priority system,
tighter controls, and closer tracking. Personnel are being held accountable for
completion of INPO findings through the use of the leTS. Accountability for
completion performance appraisals has been tied to annual wage and salary
actions. Accountability for established goals has been emphasized in writing
to all managers. The goals program is being reviewed monthly to ensure that
established goals are consistent with management priorities.
The Staff has reviewed and evaluated the Licensee's actions taken in response
to the INPO findings. The ICfS should provide management with the tool it
needs to accurately track outstanding commitments and to ensure accountability
for the timely completion of assignments. Assigning accountability for specific
goals clarifies management's priorities and should focus the organization on
the issues considered important by management. Monthly review of site goals
should keep middle management and the plant staff current with senior management priorities. The Licensee's corrective actions, if properly implemented,
should provide the basis for improved accountability and more timely completion of assigned items. The Staff considers the Licensee's corrective actions to
be appropriate and responsive to the INPO findings.
The Staff, in the course of its inspection program, has reviewed and evaluated
a number of the Licensee's programs for goal accountability. The Staff discusses
the Licensee's Core Values and Work Ethic Policy statement in IR 50-443/89-83
and found the statement satisfactory. SALP Report 50-443/87-99 documents the
Staff's assessment that the Licensee's performance with respect to maintenance
work requests relative to Station goals was also satisfactory. In addition, the Staff
reviewed, as appropriate, a number of documents involving personnel actions
taken by the Licensee as the result of the June 22, 1989 natural circulation
test event as documented in IR 50-443/89-21. The Staff concluded that the
Licensee's actions were appropriate.
Based on the NRC inspections conducted in this area and the Staff's assessment of the Licensee's corrective actions in response to the INPO findings,
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the Staff has concluded that the issues raised by INPO have been satisfactorily
addressed by the Licensee and do not present a significant health or safety issue.

Issue #4
Petitioners quoted an INPO finding that insufficient management attention
had been given to the development and implementation of a rndioactive waste
handling program and that key segments of the program were not in place. INPO
examples cited by Petitioners included: unclear responsibility between two
Licensee departments for radioactive waste processing and shipment, incomplete
reorganization and staffing of the proposed rndioactive waste organization, the
failure of the radioactive waste minimization committee to meet for over 2 years,
and the failure to communicate plans and milestones for the temporary stornge
of radioactive waste prior to the availability of long-term stornge.
In response to the INPO findings, the Licensee developed a comprehensive
rndioactive waste program with accompanying staffing requirements and implemented a training program for radioactive waste technicians. Transfer of the
chairmanship of the established radwaste minimization committee was also finalized. A minimization progrnm and final plans for temporary storage of solid
low level waste have also been completed.
The Staff has reviewed and evaluated the Licensee's actions taken in response
to the INPO findings. Completion and implementation of a comprehensive radioactive waste program should clarify departmental responsibilities and result in
adequate staffing. Reestablishing the chairmanship of the radwaste minimization
committee should result in a more active committee. The Licensee's corrective
actions, if properly implemented, should result in an effective radioactive waste
handling program. The Staff considers the Licensee's corrective actions to be
appropriate and responsive to the INPO findings.
In its inspection program, the Staff has conducted a startup inspection to
review and assess the Licensee's ability to control and quantify radioactive
waste and to review management controls of the Licensee's rndioactive waste
programs. The inspection results are documented in IR 50-443/89-18 and IR 50443/90-03. The Staff found the management controls in place for the rndioactive
waste program to be satisfactory and concluded that the Licensee's radwaste
programs were ready for full-power operntions.
Based on the NRC inspections conducted in the area of radwaste controls
and the Staff's assessment of the Licensee's corrective actions in response to
the INPO findings, the Staff has concluded that the issues raised by INPO have
been satisfactorily addressed by the Licensee and that they do not present a
significant health or safety issue.
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IV.

CONCLUSIONS

The NRC Staff has reviewed the allegations in the Intervenors~ Petition
including the congressional testimony of Messrs. Pollard and Nader, which
maintained that the Seabrook Unit 1 facility was not in compliance with NRC
requirements and was unsafe to operate and has found the allegations not to be
substantiated. The INPO reports on which these allegations were founded do not
indicate that the Seabrook facility is out of conformance with NRC requirements
or that it is unsafe to operate. The Licensee's corrective actions were appropriate
and responsive to the INPO findings.
The NRC Staff's assessment extended beyond the specific issues raised in
the Petition and included an assessment of the overall impact of INPO findings
with regard to the Seabrook facility. As noted herein, the NRC Staff has access
to and has reviewed all INPO Reports that have assessed the performance of
the Licensee. The reviews of all these reports, as well as those referred to
above, did not reveal any substantial health and safety issues that would call
into question the continued safe operation of Seabrook Unit 1.
The institution of proceedings in response to a request pursuant to section
2.206 is appropriate only when substantial health and safety issues have been
raised. See Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and
3), CLI-7S-8, 2 NRC 173, 176 (1975), and Washington Public Power Supply
System (wpPSS Nuclear Project No.2), 00-84-7, 19 NRC 899, 923 (1984).
This standard has been applied to determine whether any action in response to
the Petition is warranted. fur the reasons discussed above, no basis exists for
taking any action in response to the Petition as no substantial health or safety
issues have been raised by the Petition. Accordingly, no action pursuant to
section 2.206 is being taken in this matter.
A copy of this Decision will be filed with the Secretary of the Commission
for the Commission's review in accordance with 10 C.P.R. § 2.206(c).
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 31st day of August 1990.
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CU-90-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Kenneth M. Carr, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick

In the Matter of

Docket No. 50-271-0LA
(Spent Fuel Pool Amendment)

VERMONT YANKEE NUCLEAR POWER
CORPORATION
(Vermont Yankee Nuclear Power
Station)

September 21, 1990

The Commission dismisses this proceeding on the unopposed motion of the
Licensee. Nonetheless, the Commission feels that certain matters raised by
the Intervenors, the Licensee, and the Appeal Board warrant a response and,
therefore, uses this occasion to comment on those mauers. The Commission
also notes that by confining the Intervenors' case to the contention that they
themselves drafted and filed, it acted in accord with almost 20 years of
Commission jurisprudence.
NEPA:

RULE OF REASON

The Commission's opinion in CLI-90-4, 31 NRC 333 (1990), made clear that
low probability is the key to applying NEPA's rule ofreason test to contentions
that allege that a specific accident scenario presents a significant environmental
impact that must be evaluated.
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NEPA:

REMOTE AND SPECULATIWEVENTS

The Commission's opinion in CU-904, 31 NRC 333 (1990), made clear
that in the future, when applying the "rule of reason" test against which
environmental contentions are to be judged under NEPA, a finding that an
accident scenario is remote and speculative must be more specific and more
soundly based on the actual probabilities and accident scenarios being analyzed
than they were in this case.

MEMORANDUM AND ORDER
In·CU-904, 31 NRC 333 (1990), we responded to the Atomic Safety and
Licensing Appeal Board's certification of its ruling in ALAB-919, 30 NRC 29
(1989), that an environmental contention proffered by the New England Coalition
on Nuclear Pollution and the Commonwealth of Massachusetts ("Intervenors")
was not admissibie in this proceeding, and remanded the contention to the
Appeal Board for further proceedings. Since then the Licensee has sought
reconsideration,l the Appeal Board has sought c1arification,l Intervenors have
filed a notice of withdrawal from the proceeding,3 and Licensee has moved to
dismiss the proceeding.4
The motion to dismiss is unopposed and is granted. However, certain comments in the Intervenors' Withdrawal Statement and certain essential aspects of
the Licensee's Motion for Reconsideration and the Appeal Board's Clarification
Request warrant a Commission response.

I.
The environmental contention at issue was accurately described by the Appeal
Board in the Clarification Request and in ALAB-919 as follows:'

1 Motion for Recmsidcntion, dated April 13, 1990.
lRequest for CluiJication from the Commission, April 17, 1990 (hen:ina!tcr "Cluification Request").
3New England Coalition on Nuclear Pollution', and MassachuSCIIS Attorney General', Statement of Withdrawal from Vermont Yankee Lic:ensing Amendmenl Proceedings, dated May 2, 1990 (hcrcina!tcr "Withdrawal
Statement").
4 Motion 10 Dismiss Proceeding, dated May 3,1990.
'Clarification Request al4-5; AUJJ-919, 30 NRC at 29, 43 (1989). In Cll-904 we IUItIIlW'ized this c:ontention
U "involv[tng) a aevere relCIOC accident thaI generates aufficient hydrogen 10 caUJe hydrogen ignition or detonation
which, in tum, causes Ilea of 'Pm fuel cooling that leads to I 'penl fuel cladding fire." Cll-904, 31 NRC It 335
n.2. Thi, is an Iccurate aummuy of the oontention. The Appeal Board commented in its CluiJication Request
thaI our 'ummary was a more expansive reading of the contention than the language warranted. Oarification
Request 'I 5. We do not believe thaI the contention language omitted from our 1IIInUIIU)', which apcciIied thaI
COlllifUUd
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· (1) a severe reactor accident occun by some unidentified mechanism and involves substantial
fuel damage, hydrogen generation, Marie I containment failure, and subsequent detonation
in the reactor building where the Vermont Yankee spent fuel pool is located; (2) the reactor
building and the spent fuel pool are assertedly not likely to withstand the pressure and
temperature loads generated by such an accident, thereby threatening the pool cooling systems
or pool structure itself ••• : and (3) pool heamp occun, resulting in a self.sustaining
zirca10y cladding fire with increased long·term health effects for the public from the increased
fuel pool inventory • • • •

The Licensee sought. reconsideration of our opinion on the ground that the
Appeal Board dismissed the contention not because of the low probability of the
accident scenario set forth in the contention, as we had found, but because the
contention lacked a sufficient basis as required by our rules. In its Clarification
Request the Appeal Board professed uncertainty as to the precise contention that
was to be examined on remand, but in the course of doing so eliminated any
doubt that low probability played the key role in rejecting the contention as it
saw it We believe that our opinion does not need reconsideration, that it is
clear that the contention on remand was to be the one described above, and that
as so described it did not include a seismic event as the initiating event leading
to spent fuel pool cooling failure. ALAB-919 was not so clear in this regard
After carefully reviewing the record, it is clear that the uncertainty that our
opinion apparently engendered on the part of the parties had as its root cause
the train of logic of the Appeal Board's decision itself. ALAB-919 held that the
contention posited an environmental impact (from an accident scenario) which
was remote and speculative and therefore ran contrary to the "rule of reason"
against which environmental contentions are to be judged under NEPA. The
Appeal Board found the environmental impact to be remote and speculative
because the accident scenario was of very low probability.6 In CLI-90-4 we made
clear that low probability is the key to applying NEPA's rule-of-reason test to
contentions that allege that a specified accident scenario presents a significant
environmental impact that must be evaluated. This conceptual approach is
consistent with the approach in ALAB-919. The difficulty is that the Appeal
hydrogen dc:lalatim would cause losl of apent Iud pool cooling by rillter failing \he c:ooling lya= or \he pool
Itnlcture, had any limiting effect. Failure of lite cooling aylltm or Itnlc:ture would be lite logical cooling failure
mec:hanisma in any event.
6 ALAB-919, 30 NRC at 4S-46 \But more important. the BNL Report [offered u a basil for lite cooten!im]
cmcludea that '(a]ccidenta leading to c:cmplelc pool draining that might be initiated by 1011 or c:ooling water
circulation capability ••• wen: round to have a very low like1ihood'"); ALAB·919, 30 NRC at 47 \But mote
imporunt. thooe dcx:umentl [offered to IUpport the contention] thc:mselVei Jdlcct the view that the accident
acenuiOi analyzed therein lie individually evenll of very low probability. Environmental Contcntim 1 atringa
theae individual evcn!I togClhcr into a chain of caulltim th~ is IUcu.rarily or even lower likelihood. We thua
cmclude. • • that. • • EnvironmcnuJ Cmtentim 1 ill rcmoce and apcculative"); CarlJication Request at 1 \We
found that the cIocumenu at which NECNP and the Commonwealth !died to IUpport the contentim 'conclude
that the vuiOUl dementi of the accident acenuio at which the contentim ill hued lie individually evcn!I or very
low probability(.] ••• [and] that, taken together U let fonh in [the contention]. theae evcn!I bec:cme even more
rcmoIC,'")
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Board somehow found that the accident scenario set out in the contention was Of
low probability notwithstanding that the technical documents put forward as the
basis for the contention did not address the actual probability of that accident
scenario.'
This difficulty with the record basis for the Appeal Board's finding of low
probability may have been what led the Licensee to believe that low probability
was not the basis for the Appeal Board's decision. It led us to be concerned that
the probability that the Appeal.Board found to be so low as to be remote and
speculative pertained not to the whole scenario in the contention but to pieces
of the scenario in the contention or related scenarios set out in the technical
documents, some with probabilities as high as on the order of 1(14 per reactor
year. In ALAB-919, the Appeal Board bridged the gap between the technical
documents and the scenario in the contention by assuming, conservatively, that
the probability of that scenario could be no greater than certain scenarios actually
analyzed in the technical documents.' If the scenarios in the technical documents
were remote and speculative, then, afortiori, the scenario in the contention must
be remote and speculative as well. Our opinion makes clear that future decisions
that accident scenarios are remote and speculative must be more specific and
more soundly based on the actual probabilities and accident scenarios being
analyzed.

n.
As to Intervenors' complaint that our only goal in CLI-90-4 was to restrict
their participation in the proceeding, we can simply say that by confining
Intervenors' case to the contention that they themselves drafted and filed we
were acting in accord with almost 20 years of .Commission jurisprudence.
The motion to dismiss the proceeding is granted, and the proceeding is
terminated.
The additional views of Chairman Carr are attached.

, ALAB-919, 30 NRC at 45. ("Although theBNLReport addJeSICS.even1 diffcml1accidm1ICC1WiOOl ••• none
involves the .moua reactor accident and resultant hydrogen dClatation that IC%VC U the triggering event for the
Environmental Contention I accident lCCIIariO"); ALAB-919, 30 NRC at 46 ("But neither cIOc:umcnt [NUREG1150 and NUREG/CR4624) even mentiona ••• ,let alone analyzes, what effectS such a reactor accident might
have m the facility'a ipCI1 Cud poollt:Nctwe or pool cooling 'ystan, which is the lubject of the particular license
amendment application beCore us hen:.")
I Su, •.,., ALAB-919, 30 NRC at 47.
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It is so ORDERED.

fur the Commission'
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 21st day of September 1990.

ADDmONAL VIEWS OF CHAIRMAN CARR
I concur in the order to dismiss the proceeding, but do not join in the opinion.
I would have dismissed the Licensee's Request for Reconsideration and the
Appeal Board's Request for Clarification as moot since the Intervenors have
withdrawn from the proceeding.

'Chairman Carr wu not present Cor the affirmation of this order; if he had been prcsc:nt he would have approved
the order 10 dismiss the proc:ecding.
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The Appeal Board finds that the Licensing Board erred in LBP-89-32, 30
NRC 375 (1989), by dismissing an intervenor contention concerning teacher
abandonment of the role assigned to them in the utility-sponsored emergency
response plan. The Appeal Board remands the issue to the Licensing Board
for an exploration of the following: (1) whether there is reasonable assurance
that a sufficient number of teachers and day-care personnel will fulfill their
assigned role, and (2) if not, are there satisfactory alternative arrangements for
the fulfillment of that role by others.
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RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
(EFFECT ON APPEAL BOARD DECISIONS)
Unless the Commission otherwise so directs, the Appeal Board may not attach
"any weight" to statements contained in immediate effectiveness determinations.
See 10 C.F.R. § 2.764(g).

EMERGENCY PLAN(S):

UTILITY PLAN AS SUBSTITUTE

EMERGENCY PLANNING: ABSENCE OF STATE AND LOCAL
GOVERNMENT PARTICIPATION
The essence of the realism rule, as set forth in 10 C.F.R. § 50.47(c)(1)(iii), is
that, in the evaluation of the adequacy of a utility-sponsored emergency response
plan, the NRC will recognize the "reality that in an actual emergeQcy, state and
local government officials will exercise their best efforts to protect the health
and safety of the public." By reason of this recognition, the section declares
that "it may be presumed [in the evaluation process] that in the event of an
actual radiological emergency state and local officials would generally follow
the utility plan."

EMERGENCY PLAN(S):

UTILITY PLAN AS SUBSTITUTE

EMERGENCY PLANNING: ABSENCE OF STATE AND LOCAL
GOVERNMENT PARTICIPATION
On the basis of its history, it cannot be concluded that the realism rule was
intended to cover school personnel such as the classroom teachers expected to
serve as bus escorts under a utility-sponsored emergency response plan.

RULES OF PRACTICE:

EVIDENCE

The Appeal Board may not properly rely on documents that have not been
admitted into evidence in the record at hand.

EMERGENCY PLANeS):

UTILITY PLAN AS SUBSTITUTE

EMERGENCY PLANNING: ABSENCE OF STATE AND LOCAL
GOVERNMENT PARTICIPATION
In terms the realism rule applies only to official action once an actual emergency has occurred and thus makes no assumptions respecting pre-emergency
conduci
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APPEARANCES
John Traficante, Boston, Massachusetts (with whom Allan R. Fierce, Leslie B•.
Greer, Mathew T. Brock, and Pamela Talbot, Boston, Massachusetts,
were on the brief), for the intervenor James M. Shannon, Attorney
General of Massachusetts.
Thomas G. Dignan, Jr., Boston, Massachusetts (with whom George H.
Lewald, Kathryn A. Selleck, Jeffrey P. Trout, Jay Bradrord Smith,
Geoffrey C. Cook, William Parker, and Barbara Moulton, Boston,
Massachusetts, were on the brief), for the applicants Public Service
Company of New Hampshire, et aI.
Mitzi A. Young (with whom Edwin J. Reis, Richard G. Bachmann, Elaine
I. Chan, Sherwin E. Turk, and Lisa B. Clark were on the brief) for
the Nuclear Regulatory Commission staff.

DECISION
In this decision, we single out for separate determination one of the issues
presented on the pending appeals from the Licensing Board's November 9,
1989 partial initial decision in this operating license proceeding involving the
Seabrook nuclear power station.1 That issue concerns the role assigned to school
teachers in the Seabrook Plan for Massachusetts Communities (SPMC) the utility-sponsored emergency response plan for the Massachusetts portion
of the station's plume exposure pathway e~ergency planning zone (EPZ).2
Because it has become apparent both that the evidentiary record on that issue
requires correction and supplementation, and that legal error was' committed
below, we are now remanding the matter to the Licensing Board for further
consideration, without awaiting the outcome of our exploration of the remainder
of the questions raised by the appeals at hand. Although we are not now
suspending pendente lite the full-power operating license that has been issued
for Seabrook, at the same time, we do not foreclose the grant of such relief by
the Licensing Board.

1 Su LBP-89-32, 30 NRC 37S (1989).
2 Unless otherwise indicated. all citations in thls

decision 10 the SPMC arc 10 Revision O. Amendment 6. effective

date August I. 1988. This documenl is AppUcanta' Exhibit No. 42. In Musachusc:tts (unlike New Hampshire,
whc.-c both the Seabrook flcility and the RmIining portion of the EPZ arc loc:atcd). state and local governments
arc not participating in the emergency n:sponse planning effort. Thus. it became necessary for the IppUc:anta 10
formulate an emergency response plan of their own.
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I.
A. In the event of a Seabrook radiological emergency while Massachusetts
EPZ schools are in session, the SPMC calls for teachers in those schools to
accompany their students on buses to a host facility (first located in Wilmington,
Massachusetts, and subsequently relocated at Holy Cross College in Worcester,
Massachusetts - a distance of sixty miles or more from the communities
in which the schools are situated}.3 In his Contention No. 47, the intervenor
Attorney General of Massachusetts (MassAG) asserted that, because of role
conflict (i.e., concern for the welfare of members of their own families), the
teachers would not be prepared to escort the students to a reception center or host
facility. (At the time this contention was 'proffered, the applicants contemplated
the use of the Wilmington facility for school children; Holy Cross College was
substituted at a later date:')
In a July 1988 memorandum and order, the Licensing Board rejected that
claim at the threshold. The Board's principal justification was that a similar role
abandonment issue had been among the human behavior questions fully explored
in the phase of the proceeding concerned with the emergency response plan for
the New Hampshire portion of the EPZ.' That plan contemplates that, in the event
of an evacuation necessitated by a radiological emergency at Seabrook, teachers
in New Hampshire EPZ schools likewise would accompany their students on
school buses to the students' prescribed destinations (reception centers}.6
Five months later, the Licensing Board ruled on the teacher role abandonment
issue in the course of its decision on the general acceptability of the New
Hampshire emergency response plan. Discounting the testimony of thirteen
New Hampshire teachers that, should a school evacuation be required, they
(and a substantial number of other New Hampshire teachers as well) would
promptly leave their students without performing any of their assigned duties,
the Licensing Board reached the conclusion that "[s]chool teachers and school
officials, as a group, will not abandon their pupils in the event of a radiological
emergency at Seabrook.orr

3 Su 'Applicants' Rebuttal Testimony No. 6 (Protective Actions foc Particular Pcpulauons). fol. Tr. 21,049, at

25, 7S. The Holy Cross facility will also accommodate children in day-c:arc ccntcn and nuncry programs, whose
tcachcm or other iliff mcmbc:rs likewise will be expected to acc:ompany them. Unless othc:rwi.se indicated, all
references in this opinim to .chool tcachcm or school children (students) mcompUl U wc11 the iliff and children
involved in those centers and programs.
4 Su id. at 65; Tr. 21,345. S" aw SPMC, App. M It M·13.
'Memorandum and Order - Part I (July 22, 1988) at 72·73 (unpublished). The New Hampslilie plan 'NU
formulated by the State. Su lupTG note 26LBP.88.32, 28 NRC 667, 730 (1988).

71J.. at 749.
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This conclusion was reviewed by us in ALAB-932.' We there held that,
"at least insofar as teachers are performing duties corresponding to those they
generally undertake in connection with their normal duties and responsibilities,"
the Licensing Board correctly determined that "teacher role abandonment does
not pose a substantial barrier to an adequate emergency response" under the New
Hampshire plan.' On this score, we drew a distinction between the teachers'
performance of such functions as "accounting for and supervising the children
and assuring their safe boarding of evacuation buses" - responsibilities that we
believed "correspond sufficiently to their usual duties" - and the discharge of
bus escort functions. 1o The latter role, we noted, "may necessitate the teachers'
traveling for indefinite periods of time considerable distances from their school
and very likely their homes and families."l1 In addition,
if a teacher embarks on a bus for the potentially lengthy trip 10 a reception center, the
teacher'. opportunity to engage in actioos designed to alleviate "role strain" (e.g., calling
home to check upon family memben) could be severely hampered, if not foreclosed, thereby
adding to the possibility that role abandooment might occur.,,12

We went on, however, to decide in ALAB-932 that it was not necessary to
pursue that concern in assessing the adequacy of the New Hampshire emergency
response plan. This was because there was record evidence that the provisions
in that plan for teacher escorts on evacuation buses were not required for the
safety of the school children involved. That conclusion on the part of New
Hampshire state planning officials, we observed, apparently rested upon their
"not unreasonable judgment that bus drivers will be able to transport the students
safely to reception centers, where the students will be cared for and supervised
by the personnel already assigned to staff the centers until such time as they are
reunited with their parents or guardians."13 Given this consideration, we saw no
purpose in pursuing further whether teachers could be expected to fulfiIl the bus
escort roles assigned to them under the New Hampshire plan,14
B. It is against this background that we have examined the MassAG's
challenge to the Licensing Board's refusal to allow him to litigate, through the
vehicle of his Contention No. 47, the teacher role abandonment matter in the

831 NRC 371 (1990). The Commission doclincd review of ALAB-932 Su Memorandum from S. Cillk (July
12, 1990).
'31 NRC at 404.
10 ttl. at 406.
lltbid.
11tbid.
13ttl. at 407.
14 t bid. We IUggestcd that, "so u not to mislead those involved in or relying upon emergency IeSpOI1SC efforts by
school personnel, State plannas may wish to n:visc the plan to rcIIect their judgment about the precatory nature
of teacher participation as escorts on student buses." ttl. It 407 n.161.
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context of the SPMC (with the consequence that there was no evidence adduced
that was directed specifically to the issue of role abandonment on the part of
Massachusetts teachers). At the very inception of our inquiry, it appeared to us
(as it did to the MassAG) that there were factual differences pertaining to the
operation of the two emergency response plans that might well have a bearing
upon the likelihood that Massachusetts (as distinguished from New Hampshire)
teachers would fulfill their assigned bus escort roles, as well as upon the necessity
that such roles be fulfilled by those teachers. We elaborated on the point in a
June 22 unpublished memorandum and order:
fl1he minimum sixty-mile distance between the Massachusetts schools within the EPZ and
Holy Cross College in Worcester (the host facility for those schools) is approximately twice
the maximum distance between the New Hampshire schools and the reception centen to
which their students are to be evaaJated. In this cirrumstance, the c:oocern expressed in
ALAB-932 respecting whether New Hampshire teac:hen would be prepared to travel "for
indefinite periods of time considerable distances from their school and vel)' likely their homes
and families" would seem, if anything, to have a greater foundation when the likely coune
of conduct of Massachusetts teachen is at issue. U

In these circumstances, we thought it might "be particularly significant in
the evaluation of the Massachusetts emergency response plan whether, as was
testified and found to be the case in New Hampshire, it is not necessary for the
te:lChers to accompany their students to the prescribed evacuation destination."16
On that score as well, we saw possibly crucial distinctions between the two
plans in operation. As explained in the June 22 order:
The New Hampshire portion of the Seabrook EPZ does contain a significantly larger number
of students in schools and children in day-care centen (including nuneries) than the more
than 10,000 youngsten now to be found in schools and day-care/nursel)' facilities in the
Massachusetts EPZ. But, as earlier noted, the New Hampshire plan calls for evacuation of
these individuals to a total of four recqtion centers. For this reason, it may well be that no
single New Hampshire location will receive more than the number of students and day-care
children that will be dispatched to Holy Cross College - the single Massachusetts facility
that is to receive that segment of the population.
More important, however, the record discloses that the New Hampshire Department of Health
and Human SelVices will allocate in excess of 400 individuals to staff the state's reception
centeno With such a large contingent of state employees, proper supervision of the students
at the centen should be readily achievable. Moreover, there is the real possibility that, should
the need arise, the aid of adult evacuees could be enlisted. ror, in c:ooIrast to Holy Cross
College, which will receive only students and still younger children, the New Hampshire

1.5 Appeal Board Memorandum and 0nIc:r (June 22, 1990) at 6 (cmphaliJI in orlginol; fOOlnOtcl aniuod).
16,d. at 7.
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reception centen will serve all evacuees from that state'. portion of the
not restricted to students and those in day-care and nunery facilities.1'

EPZ. including but

All of this, combined with our then impression that the American Red Cross
(ARC) had assumed the responsibility for staffing the School Host Facility
at Holy Cross College, prompted us to pose certain questions to the parties.
Specifically, they were asked to inform us in supplemental memoranda as to
.the state of the existing record concerning the capability of the ARC, in the
absence of accompanying teachers, to care for and supervise the children sent
to the School Host Rlcility.lI If the record established that it is necessary for
Massachusetts teachers to serve as bus escorts, the parties were then to address
the concerns expressed in ALAB-932 with respect to the likelihood that teachers
will accept such a role.
The June 22 order called for the applicants and the NRC staff to respond
first to these questions. In their responses, both the applicants and the staff
took issue with our understanding that the ARC is to operate the School Host
Facility. Indeed, we were told by the staff that the SPMC, "as litigated, does
not anticipate that the ARC will be present at Holy Cross College nor does it
rely on the ARC to provide any staff to assist organizations at the host school
facility."ZO Rather, according to the applicants and the staff, the ARC is to be
iiwolved only in the operation of the congregate care centers (located at quite
different sites) to which some children ultimately might be transferred from the
School Host Facility.21
We found this information rather surprising. For one thing, the Licensing
Board had expressly found that Holy Cross College would be one of two
facilities "generally administered by ARC officials and volunteers," although
"trained personnel" accompanying the children to the College would be expected
to provide "any necessary specialized care.''22 Second, the staff's rejoinder in its
appellate brief to the MassAO's assertion that the Licensing Board had failed to
address the issue of staffing for the Holy Cross facility was that, as the Board's
detailed findings reflected, such staffing is "a function left to the American Red
Cross (ARC).''21 The brief added that an ARC commitment to respond to an
emergency had been held by the Commission in the Shoreham proceeding to be
sufficient evidence that such a response would be not merely forthcoming, but

I'

171d. at 8-9 (mtphuia in original; footnotes omitted).
181d. at 9-10.
191d. at 10. ALAB·932 wu issued aI\cr Ihe filing or Ihe brief. m Ihe appealJl and, 1hwI, was net taken into
account in Ihose brief••
20 NRC Staff Respaue to Appeal Board', lune 22, 1990 Memonndum and Ordtr (luly 13, 1990) at 1 n.1.
21 Su id.; Licensees' Rcspaue to Appeal Board Memorandum and Order or lillie 22, 1990 (luly 11, 1990) at 2
22 SI. LBP-89-32, 30 NRC at SS2
.
23 NRC Staff Brief in Response to Intervenor Appeals from LBP-89-32 and LBP-89-17 (Mar. 21, 1990) at 109.
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adequate and effective as well.24 Third of all. at oral argwnent, the applicants'
counsel observed that, if the school children are not accompanied by teachers
on the bus trip from the schools to Holy Cross College. there will be "a little
more work for the Red Cross at the other end."2!I
But even more compelling than these expressions by the Licensing Board
and the appellees was the content of the evidentiary record itself - specifically.
the SPMC and a November 30. 1988 Letter of Agreement (LOA) between
Holy Cross College and the lead applicant, Public Service Company ~f New
Hampshire. As they appear in the record presented to us. both of those
documents - introduced by the applicants - clearly call for direct ARC
involvement in the operation of the School Host Facility. In section 3.6.3
of Revision 0. Amendment 5. the SPMC deals with organizations providing
evacuation support.26 Subsection B of the section focuses upon the ARC. It
states in pertinent part:
In the event that an incident at Seabrook Station results in the need to relocate a segment
of the general public fran the Plume Exposure EPZ. the American Red Cross (ARC), when
activated, will provide staff to operaJe Congregate Care Ccnten and host faciliJies for special
pOpuJatioflS (e.g., school and nuning home host facilily). [EmEfJasi, supplied.]

And, for its part, the LOA not merely provides that the use and occupancy of
Holy Cross College in the event of a declared emergency at Seabrook will be
"under the direction of College officials in conjunction with the American Red
Cross." but also stipulates that the contemplated uses of the College premises
will include:
use of those portions of the Premises for processing approximately (11,000) eleven thousand
school dUldren, day care children and staff and IUIIler the auspices of the American Red
Cross, temporary shelter of school children, day care children and staff for approximately
an (8) eight hour period and for maintaining records and clcrica1suppon.27

In short, a wide gulf existed between. on the one hand, what we were told
by the applicants and the staff in their responses to the June 22 order and. on
the other. the sum total of the documentary evidence. Licensing Board findings.
and prior explicit or implicit representations of those parties. As a consequence.
we were constrained to issue another unpublished order on July 17 that, after
241d. It 109-10 (citi", Lo", Isl4NI UIIWIIf Co. (Shoreham Nuclear Power Station, Unit 1). CU·87·S, 2S NRC
884, 888 (1987». As will be liter leat, the ataff now tcIIs us that its bridwas in error respeding ARC involvement
at Holy etc.•.
2j App. Tr. 99 (Apr. 18, 1990).
26 Su SPMC (PIm) at 3.6-12 to -13. Although the vcnion cl the SPMC th.t is identified is Revision 0,
Amendmmt 6, the List of Effec:tiw Pages (LOEP) It the inception cl the plln reIIccts that .emon 3.6.3 was n~
altered between Amendments S and 6. ~. id. at IDEP4.
'r1 Applicants' Exhibit 41, at 604 (Holy Creel Conege IDA) (emphasis supplied).
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pointing to the apparent inconsistencies, reqtJeSted the applicants and the staff to
inform us whether the record established that the SPMC and the LOA had been
amended in respects relevant to the matter of ARC involvement in the operation
of the School Host Rlcility. If the record did not so establish, those parties were
to explain how the documents might nonetheless be reconciled with the parties'
current position that no such involvement is contemplated.
In their responses to this order, the applicants and the staff acknowledge
that it does not appear in the record that either the SPMC or the LOA has
been amended to remove all references to ARC involvement at the School Host
Facility. We are told, however, that testimony adduced by the applicants reflected
that, at the time of the hearing, the SPMC was in the process of alteration to
remove such references and that the continued mention of the ARC in the LOA
is to be dismissed as the product of inadvertent draftsman error. To support their
assertion that the Mas sAG was not misled by the terms of the SPMC and LOA
in evidence, the applicants allude, inter alia, to the fact that MassAG counsel
asked one of the applicants' witnesses whether she (counsel) was correct in
believing that the ARC was not being called upon "to provide any staffing or
resources at the host school facility in Worcester.''28 Although, by reason of an
objection on the part of applicants' counsel, the question seemingly was never
answered, in their response to our June 22 and July 17 orders, the intervenors
(including the MassAG) explicitly now agree that "the SPMC does not look to
the Red Cross to respond to the School Host Rlcility at Holy Cross College."29

n.
As the foregoing recitation discloses, the record in this proceeding on an
important ingredient of the teacher role abandonment issue is in a state of
disarray. As found in the record, all of the pertinent documentary evidence
introduced by the applicants - namely the SPMC and the LOA - unmistakably
has the ARC fulfilling an important staffing function at Holy Cross College. And
even though the applicants and the staff now maintain that the testimony adduced
28 Tr. 21,328.
29 Rcsponsc oClhe Intervenors 10 !he Appeal Board Memonnda and Orden oC lune 22, 1990 and luly 17,1990
(Aug. 7. 1990) It 4.
In an August 2, 1990 letter 10 Ihe memben of this Board, Ihe ltaff Idvised us lhat illippellate brief was in error
in ltating lhatlhe ARC would provide ltaffing Itlhe School Host Facility. Su supra note 23 and accompanying
texL Allhough !he letter also observed Ihat!he licensing Board had made !he lime error. just eight daYI earlier
(in ill response 10 our July 17 order) !he iliff had Implied Ihat !he licensing Board findings on ARC IlI!fing
were directed 10 Ihe Congregate Care Centers Cor apeci.al-needl eYlcuces located in Wilmington and Weslboro.
Massachusetts. See NRC Staff Response 10 Appeal Board Memonndum and Order or Iuly 17. 1990 (July 25.
1990) It 7 n.7_ This implication was unwamntcd. It is clear Ihe ARC IlICfing findings in question had reference
to Ihe Holy Crou College and Wilmington Cacilitiea. Su" 9.14 and 9.1S oC LBP-89-32, 30 NRC It SS2-53.
The applicants ao rec:ognizcd in their response 10 !he luly 17 order. Su licensees' Response 10 Appeal Board
Memonndum and Order or 1uIy 17. 1990 (July 19. 1990) at 9 noS.
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by the applicants clearly establishes an intent that the ARC's involvement will be
confined to congregate care centers such as those at Wilmington and Westboro,
Massachusetts,30 that message obviously was not received by.the Licensing
Board. Nor, seemingly, was it readily understood by staff counsel, whose
appellate brief contains the explicit (albeit now repudiated) representation that
there was no substance to the MassAG's claims respecting staffing at the Holy
Cross College facility because, as the Licensing Board had found, that was "a
function left to the American Red CrosS."31 Perhaps this is because that precise
message was not, in fact, delivered. For example, at one point the prepared
direct testimony in question mentioned the "School Host Facility" and, in the
next breath, alluded to "those host facilities opemted by the American Red
CrosS."ll It may well be that the latter phrase was not intended to refer to host
facilities such as Holy Cross College but, mther, had in mind congregate care
facilities such as Wilmington that were also regarded as serving the function
of a "host facility" for special-needs evacuees.33 At the very least, however, the
reference is less than a model of clarity.
We have dealt with this matter at length, not because there remains reason
to believe that the ARC will be involved in staffing the School Host Facility.
Manifestly. we must respect the current agreement of all of the parties that,
notwithstanding the most probative existing evidence of record and the Licensing
Board's findings, such is simply not the case. But this considemtion only
heightens our concern regarding the treatment that the applicants and the staff
have accorded the question of School Host Facility staffing.
We appreciate, of course, that those parties profess to see no substance whatever in the position of the MassAG that significant numbers of school children
might not be accompanied to Holy Cross College by their teachers. But even
were their view on the issue of teacher response indisputably meritorious (and,
as will be seen, it is not), the question of the staffing of the School Host Facility
scarcely would be stripped of 'any significance. No matter how many teachers
might elect to serve as bus escorts, it is beyond cavil that the arrival in a relatively short time period of more than 10,000 children (mnging in maturity from
toddlers in day-care or nursery situations to high school'seniors) would give
rise to a high potential for chaos in the absence of the presence of individuals

3O~ two Cattell will be employed 10 em: for a:ruin evaCUI~ ,pedal-needs individuals (ruch I I numng
hOOle patients).
31 SII supra pp. 141-42 There is also the miner of Ipplicarus' counsel', statement It orallrgumenL SII supra
~ 142
S•• Applicarus' Rebuttal Tertimony No. 6, It 25.
33This is rugg~ by other pottiau of the lime prepan:d testimony. Suo e.,., id. It 75. It is. of course,
unfortunate that Ipplicarus' counsel successfully objected to I question by MassAO', counsel that was designed
10 lay 10 rest the miner of ARC staIling at Holy CnlIII College. SII supra p. 143.
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trained and ready to assume overall direction of the activities at the facility.34
Thus, in all events, it is of considerable moment whether such individuals will
be supplied and, if so, by whom.
In sum, in this matter both the Licensing Board and this Board were not
well-served by the applicants and the staff.35 Inasmuch as it is now, at last, clear
that the ARC is to provide no assistance at the School Host Facility at Holy
Cross College, we move on to the issues that remain open in connection with
.the Licensing Board's rejection of MassAG Contention No. 47 on the matter of
teacher response.

m.
A.

Basis R of MassAG Contention No. 47 asserts that:

There is no reasonable a.ssurance that sufficient teachen, or other school staff, will volunteer
on an ad hoc basis to accompany and supervise the studenu on the eVllcuatim buses, at the
Reception Center, and at the Host Special Facility. ORO Bus Driven, Route Guides, and
tther ORO staffen are inadequate substitutes.36

As earlier noted, in a July 1988 ruling the Licensing Board declined to allow the
MassAG to litigate this claim for the reason that the teacher role abandonment
maner ha~ been fully explored in the New Hampshire phase of the proceeding.
Although by that time the evidentiary record in that phase had closed, the Board
had not as yet decided whether New Hampshire teachers could be counted on
to accompany their students to designated evacuation destinations in that state.
But the Board obviously thought that there was no basis for distinguishing
between New Hampshire and Massachusetts teachers insofar as concerns their
likely response in the event of a Seabrook emergency, with the consequence that
34 Although there is no evidence on the point, it leems ICuonlble to suppose that rcIltivdy few of the teachers
within the Masllchuseus EPZ hive eva' set foot at the Holy Cross College campus and c:vcn fewer wcu1d hive
hid prior expcrien~ of value in coping with the situation thlt wcu1d confront their charges after I 6().mlle or
more bus tdp to a strange location in a aiais Ilmespberc.
3.5 It is most distmbing to us thlt the applicants and the ltaff - the sponsors and supporter of the SPMC,
respeetivdy - were prepared to allow the record at School Host Fac:ility IlIfling to close in a state of luch
caUusion. And we find c:vcn more distressing the fsilurc of either of these litigantS to take timely llepI to com:c:t
the misapprehension of the Licensing Board - n~ surprising in light of the cmdition of the record - thlt the
ARC would be involved in staffing the SchoolHest Flc:ility. Insofar u the staff is cmc:crned, lpparcn1ly it lhared
the Li~g Board'i mislppn:hcnsiat It the time it filed its appellate brief Iut Much. At IOmC point before
the filing of its July 13 response to our June 22 order, however, the ltaff pn:surnlbly discovered ill aror. JU
lCIlOIlI that have gone unexplained, c:vcn then it did not ,~ any oc:casion to call au Ittention to the error (and
to the Li~g Board', simllu misimprcssion). Rlther, on~ Igsin, it wa. n~ until early August - we1! after
the ARC IlIfling mltter had cane to the fore - thlt the staff offered iu acinowledgment thlt both it and the
Licensing Board had held a mistaken view at that mltter.
36 Attorney Gencnllamcs M. Shsnnon', Contentions Submitted in Rcsponsc to the [SPMC) (Apr. 13, 1988)
It 123. ORO refers to the applicants' OOsite Response Organization, which has overall responsibility for the
execution of the SPMC.
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whatever evidence had been adduced regarding the former would necessarily
apply with equal force, and produce the same result., with respect to the latter.
The Board did not., however, explain the foundation for such a conclusion.
More significant., we have been referred to nothing in the record to suggest
that the Board put the intervenors on notice before the commencement of
the hearings on the New Hampshire emergency response plan - or, for that
matter, at any point during those hearings - that any evidence relating to the
likely reaction of Massachusetts teachers to the fulfillment of duties imposed
by the SPMC would have to be offered in the New Hampshire hearings. As
a consequence, as the MassAG suggests, it is not unreasonable to assume
that, had he endeavored during the hearings on the New Hampshire plan to
introduce the testimony of Massachusetts teachers as to role abandonment under
the SPMC, there would have been an immediate and sustained objection on
the part of the applicants and staff on grounds of relevancy. For it is our firm
impreSSion that the Licensing Board was determined to keep the two phases
of the proceeding separate to the maximum extent possible, i.e., not to allow
generally an intermingling of the challenges to the terms or implementation of
the two quite distinct emergency response planS.37 Thus, there was no reason
why the MassAG should have assumed that any evidence related peculiarly to
Massachusetts teachers would have to be presented in the New Hampshire phase.
Nor is there merit to the applicants' argument in support of the threshold
rejection of Contention No. 47. In this connection, the applicants observe that.,
at the time Contention No. 47 was filed and acted upon, Holy Cross College
had not as yet been selected as the School Host Facility.38 They also stress that
none of the assigned bases for Contention No. 47 attached any significance to
the fact (if such was then the case) that the Massachusetts teachers would have
to ride the buses for greater distances than would be required of New Hampshire
teachers. While that may be true, it is also quite beside the point on the question
whether the Licensing Board's disposition of the contention can stand. To be
sure, once Holy Cross College became the chosen School Host Facility, the
differences between the demands being made on the teachers in the two states
became particularly noteworthy. But it scarcely follows that solely the travel
distance factor might provide a line of demarcation between expected teacher
response in New Hampshire and Massachusetts.
More specifically, the ultimate issue on teacher response is not whether
teachers might experience a role conflict (i.e., might be called upon to choose
between fulfilling their assignment under an emergency response plan and
addressing, instead, real or perceived personal or family needs). Clearly, in
many if not most instances, such a conflict will exist and what must be decided
37 ComptJn LBP-88-32, 28 NRC at 669 willi LBP-89-32, 30 NRC at 380.
38 That Ideclion appuently was made in the Octobc:r-Namnber 1988 time period.
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is the likelihood that it will be resolved in one manner rather than in the
other.39 On that score, notwithstanding the Licensing Board's seeming view
to the contrary, we do not so readily dismiss the MassAG's assertion that the
New Hampshire emergency response plan stands on an entirely different footing
from the SPMC. The New Hampshire plan is not merely state-sponsored but
represents the judgment of senior New Hampshire officials that an adequate
response to an emergency at Seabrook will be achieved under that pIan. In
contrast, far from enjoying state sponsorship or even endorsement, the utilitysponsored (and administered) SPMC was issued in the teeth of the insistence
of high-level Massachusetts officials that a satisfactory response to a Seabrook
emergency is simply not achievable. Even if that position is insubstantial, it
can scarcely be gainsaid that it might have some influence on the choice of
Massachusetts teachers between accompanying their students to a School Host
Facility (whether at Holy Cross College or elsewhere) and looking out for the
interests of their own children (or other family members) instead.
This is not to say, of course, that, foIlowing a full ventilation of the matter,
the Licensing Board perforce would be required to reach a different conclusion
respecting Massachusetts teachers than it reached in its December 1988 decision
on New Hampshire teacher response. AIl that we need or do conclude at this
juncture is that the MassAG was improperly denied the opportunity to present a
case in support of his proposition, embodied in Basis R for Contention No. 47,
that there is no reasonable assurance that a sufficient number of Massachusetts
teachers will accompany their students to the School Host Facility (now located
at Holy Cross CoUege).40 Among other things, as the MassAG suggests, but for
that unwarranted denial he might have both introduced the affirmative testimony
of Massachusetts teachers on their likely response to a Seabrook emergency and
cross-examined, in the context of the demands imposed upon teachers IJy the
SPMC, the applicants' principal witness (Dr. Dennis S. Mileti) on the application to the Massachusetts situation of his thesis that, as a generic matter, teachers

39~. ,.IWI'G11y AUB-932. 31 NRC at 398408.
from this conclusion lhat Ihere is no merit 10 Ihe insistmcc of Ihe app1icanu Ihat, following Ihc
IUbstitution of Ihc CoUege u Ihe School Hoct Facility. Ihe MusAO was obliged 10 file a new. and late-filed.
contention if he wished to litigate Massac:huscua teacher role lbandonmcnL AI Ihe discussion in Ihc text
undCJgirding Ihc conclusion indicatca. Basis R of Contention No. 47 provided I IlIfficient foundation foc Ihe
punuit of Ihe role lbandonment wue both before and af\er Ihc College came into Ihe picture. II might be Idded
Ihlt, giYa! Ihe ground assigned by Ihc Licensing Board for refusing 10 allow Ihe MusAO 10 litiglte Ihc islllC
when presented in I timely-filed oontention. it Ippcan moct unlikely Ihat an untimely oontention would have had
any different flte. rot auch • oontention must IIllVive • ba1ancin1 of a number of factan. only one of which
pertains 10 whether it could have been filed It any earlier time. Su 10 C.F.R. 12.714(1)(1); Duh P~r Co.
(Catawba Nuclear Station. Unita 1 and 2). CIl-83-19. 17 NRC 1041 (1983).

40 It foUews
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will meet any obligations imposed upon them.41 Once again, neither of these
opportunities was made available to the MassAG during the hearings on the
New Hampshire phase, and that failure amounts to reversible error.42
B. The foregoing conclusions are not affected by the insistence of both the
applicants and the staff that school teachers are subject to the "realism/best efforts" presumption (i.e., ''realism rule") embodied in 10 C.F.R. § S0.47(c)(I)(iii).
In ALAB-932, we noted our doubt that such is the case,"3 Nothing that we are
now told has removed that doubt as applied to Massachusetts teachers (including
day-care center personnel).
I. The essence of the realism rule, as set forth in section S0.47(c)(I)(iii), is
that, in. the evaluation of the adequacy of a utility-sponsored emergency response
pIan, the NRC will recognize the ''reality that in an actual emergency, state and
local government officials will exercise their best efforts to protect the health
and safety of the public." By reason of this recognition, the section declares
that "it may be presumed [in the evaluation process] that in the event of an
actual radiological emergency state and local officials would generally foUow
the utility plan."
The applicants seemingly would have it that the teachers are to be deemed
"government officials" for this purpose, with the consequence that it is to be
presumed that they will meet whatever obligations might be imposed upon them
by the SPMC. Leaving aside (as the MassAG stresses) that many of the school
teachers (and likely virtually all of the day-care center personnel) are not in the
public employ, there is no cause to believe that the Commission thought the term
"officials" to embrace non-supervisory government employees such as classroom
teachers. To the contrary, we are satisfied from all available indicia that the
Commission had in mind solely those persons in leadership positions (such
as governors, mayors, civil defense directors, and state police superintendents)

41 The IUbstmcc of Dr. Mileli'l katimmy illct fonh in ALAB·932, 31 NRC at 392-96, 399-400. and need not
be reheaned in detail here. Suffice it to lIy that, although we then: dctennined that hiI teltimony lupportcd the
view that New Hampshire teacbcn would perfonn ~ eluties lIIigned to them by the New Hampshire plan that
clearly conespoud to their usual duties, we alIo thought a ImODl question remained respecting whelhec the 1liiie
could be laid rcguding the role of bus eacort. ~~ IIIprIl p. 139. In the cue of Masuc::lwseus teachem, IUch a
~on perforce iI at Ieut cqua11y prcsczn.
.
In ita "immediate dfeetivenell" decision c:mcemed with LBP-89-32, the ComrniIIim expresacd the ~ew that
ICbool c:hildrat can be evacuated to Holy emu College without IeIchen m the buICI. ~~ Cll-9G-3, 31 NRC
219, 2S4 (1990). The Rules d Practice lpecl1ica11y provide, however, that, unIea the Commillim othecwiae
10 dirccta (and it did not do 10 here), we mly not attach Many weight" to atalcmenla c:mtained in immediate
effeetivenea dc:terminatiOl1l. S~, 10 C.F.R f2.764(g). In addition, the Commiuion ICItcd ita belief upm ita
euficr c:mclusim that then: wu no need for the paI1icipation of New Hampshire teachem as bus escortI. 31 NRC
at 235. But that c:mcluaion was in tum founded upon the katimony of the N,.,., H~hiu Director mEmergency
Management. Ibid. Aput from the fact that the Director WII bot addn:ssing ac:hool evacuation in MIIIachusClta.
II we have oboerved the ailUltion in the two lUtes iI not Identical Moreovec, we cannot lIy to what extenl, if
any, the Ccmmiuion'l c:mclusim respecting ac:hool c:hildrat evacuatim undec the SPMC wu influenced by the
Lic:cnaing BomI'l finding that the School Host Facility would be atafTed by the ARC.
43 ~~ 31 NRC at 404 n.14S.
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whose regular duties include the initiation of measures to protect the public
health and safety in the event of an emergency that puts the populace at risk.44
The realism rule had its genesis in a Commission decision in the Shoreham .
proceeding."" In that decision, the Commission came to grips with the assertion
of both the Governor of New York and the County Executive of the county in
which the Shoreham facility was located that, in the event of an accident, they
would not c~perate in the emergency response effort. Declining to credit that
.pledge, the Commission stated its belief that
[I]f Shoreham were 10 go into operation and there were 10 be a serious accident requiring
consideratioo of protective actions for the public, the State and County officials would be
obligated 10 assist, 00th as a matter of law and as a matter of discharging their public trosL
See N.Y. Exec. Law art. 2·B, §2S.t. See also H.R. Rep. No. 212, 99th Coog., ht Sess.
(1985), quoted ill part in nOle 7, slI{Jra. Thus, in evaluating the [utility1 plan we believe that
we can reasonably assume sane "best effort" State and County response in the event of an
accidenL We also believe that their "best effort" would utilize the [utility1 plan as the best
source for emergency planning information and options. After all, when faced with a serioUs
accident, the State and County must recognize that the [utility1 plan is clearly superior 10 no
plan at all46

The Statement of Consideration accompanying the 1987 codification of
Shoreham in section 50,47(c)(l)(iii) referred to the holding in that decision
as being that, "in an actual emergency, state and local governmental authorities
will act to protect their citizenry,'''? Thus, the Commission added. "the presiding
Licensing Board may presume that state and local governmental authorities
will look to the utility for guidance and generally follow its plan in an actual
emergency.tt48
In rejecting the challenge of several Seabrook intervenors to the realism rule
the following year, the United States Court of Appeals for the First Circuit
also evinced an understanding that the rule is 'directed to the response of those
holding the reins of government. As the court observed:
That state and local governments have refused to participate in emergency planning, or have
indicated a belief that such planning is inherently impossible in a particular plant locatioo,
does not indicate how these governments would respond in an actual emergency. It is hardly

44 Quite Ipm from the rco1ism rule IS promulgltcd in ICCtim 50.47(c)(1)Cw). there mly well be rcuon ID assume
thlt, bccIusc of the nltun: of their regul&r dulies. most individuols in cauin occupolions will respond in emergency
litullions. We hive in mind, for eXlmplc, police ofliccn, professional firefighlen, ond civil defense ,.,men, III
of whom routinely c:mfront emergencies in the discborge of their ISSigned fimctions. Clculy, the professional
undcrtlking mlcIcben is not gencn11y reguded IS cnccmpauing the lInIe respomibililies ond obligllions.
"" Su LD1I,lslaNllighlillg Co. (Shoreham Nuc1cu Power Sulion, Unit 1), CU-86-13, 24 NRC 22 (1986).
46 1d. It 31. lbc Commissim went m ID note that it WIS IDtwilling ID ISsume further "thll this kind of best·efTort
response would ncccssuily be Idcqulte." Ibid.
'52 Fed. Reg. 42,078, 42,082 (1987) (cmpblSis lupplied).
oC8lbid. (cmpblli. auppIicd).
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unreasooable for the NRC to predict that state and local govcmmenu, notwithstanding their
misgivings about the adequacy of a utility plan or their opposition to a partiadar plant
location, would, in the event of an actual emergency at a plant they were lawfully obligated
to coexist with, follow the only existing emergency plan. This prediction is supported by
coounon sense, and also by the uncontested fact - part of the administrative record ci this
rule - that state and local govcrnrnenu prefer a planned emergency respoose to an ad hoc
respoose. See S2 Fed. Reg. 42,082 (1987).49

Accordingly, on the basis of its history, we are unable to conclude that the
realism rule was intended to cover school personnel such as those expected to
serve as bus escorts under the SPMC.
2. Both the applicants and the staff maintain, however, that all municipal
employees in Massachusetts, including school teachers, have a legal obligation,
said to be imposed by the Massachusetts Civil Defense Act,so to comply with
any directives that they might receive from either the Governor or the Director
of Civil Defense in the event of a Seabrook emergency. In support of this
proposition, we are referred to an April 24, 1989 memorandum from Charles
V. Barry, the Secretary of the Executive Office of Public Safety, to Robert J.
Boulay, the Director of the Massachusetts Civil Defense Agency and Office of
Emergency Preparedness, and an accompanying December 30, 1988 opinion
letter prepared by the Town Counsel of Plymouth, Massachusetts. But, as the
applicants (albeit not the staff) acknowledge, neither the memorandum nor the
letter was admitted into evidence in the record at hand.'1 In that circumstance,
it is problematic whether we may properly rely upon either of them here.!l.
The position of the applicants and the staff is not improved even if that
consideration is put to one side, and we also ignore for present purposes the
fact that the school teachers and day-care center personnel employed in private
(including parochial) institutions manifestly and concededly do not come within
the invoked provisions of the Massachusetts Civil Defense Acl fur, as the
MassAG correctly insists, there is no evidence in the present record to indicate
that the public school employees are both aware of the interpretation given that
statute and prepared to act in accordance with il We also conclude that the
MassAG is entitled to an opportunity to demonstrate that, even as interpreted
by the Plymouth Town Counsel, the Civil Defense Act provides inadequate

II. Ulliud StlJlU, 856 F.2d 378, 383 (lit Cit. 1988).
SQSL 19S0,c. 639, 120'I &1 Liccmc:ea' Rcapa!IC to Appeal Board ManOIllldum and Order m June 22, 1990 at 9 ft.18. Both the Bury
memorandum and the Plymouth opinion 1ener endoncd therein. however, were attached to the IJCCIIIeeI' July 11
Rcspm.c and aIao were provided by the applicanta to the Commission in conncc:tion with ita clcciaim m whether
to give immediate dfcc:tiYa1C11 to the IJeaulng Baud '. authorizatim of • full·power 1icauc foc ScabrOOt in
LBP·89-32.
jz In this zegard, because the documcntlin questim have not found their wly Into c:vidence in conncc:tim with the
litialtion of Cmtcntion No. ~, neither the concctnCII of the opinion expreued by the Plymouth Town Counsel
DOC Mr. Bury'. authority to provide • binding endcnement cI that opinion hu been establiahcd.

49 MasncJuultu
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assurance that sufficient numbers of publis school teachers can be counted on
to accompany their charges to Holy Cross College. In this regard, we do not
understand the Commission, in its realism rule or otherwise, to have fashioned a
conclusive presumption that, in any and all circumstances, teachers will comply
with any and all directives received from government officials. Moreover, here
such a presumption might be difficult to sustain as reasonable. Among other
things, the Plymouth Town Counsel's opinion letter itself notes that the Civil
Defense Act contains no specific enforcement mechanism, but simply authorizes
the Governor to promulgate implementing regulations and executive orders in
anticipation of an emergency, the violation of which could be punished by
imprisonment and/or fine." If the Governor of Massachusetts has undertaken
such a step with respect to a possible Seabrook emergency, that development
has not been called to our attention.54
C. We now turn to the further claim of the applicants and the staff that,
in any event, there is no need for the presence of teachers (including day-care
center personnel) on the buses or at the School Host fucility at Holy Cross
College. This claim is not wholly rooted in evidence in the existing record.
Rather, it rests in considerable measure upon affidavits supplied in response to
our June 22 order, as well as upon other extra-record material, that assertedly
establish that a sufficient number of persons (many of whom are associated
with ORO, the applicants' emergency response organization) will be available
to compensate for any lack of accompanying teachers.ss
If, in actuality, there will be no need for teachers on the buses and at the
School Host fucility, then the question of teacher role abandonment becomes
academic.56 But on the present state of the record, no finding to that effect is
possible - and, indeed, none was made by the Licensing Board. Standing as
an insuperable barrier to the acceptance at this jWlcture of the position of the
applicants and the staff on the matter of the need for accompanying teachers
are the following four considerations. First, the MassAG specifically challenged
in Basis R of Contention No. 47 the adequacy of bus drivers, route guides,
and other ORO personnel as substitutes for teachers who failed to accompany
children to the Holy Cross facility. Second, because of the improvident rejection

"54. 1e11er from Bubua 1. Saint Andre 10 William Griffin (Dec. 30, 1988) at 2. ~ culler
the letter
accompmied the applicants' response 10 our lune 22 order.
54 ~ we have .eat, In IermJ the tealiJm rule applle. m1y 10 official action ooee an actull emergency hu occurred
and thus make. no UIUIIlplions RSpecting ~cy conduct.
"SS 54. aflidavila oC Anthony M. Callcndrcllo (luly 10, 1990) and Richard W. Donovan (July 3,1990), appended
10, respectively, the applicantl' luly 11 and the 1lIff'.1u1y 13 rc:sponse.1o our Iune 22 order. Mr. Donavan. the
Feders1 Emergency Management Agency (FEMA) Rcgiooal AaiNnee Committee Ctainnan for Seabrook, refers
10 a FEMA review oC two IUppOtt planl for the Holy Croll College Schooll101t Facility that. accormng 10 the
1\aff.1dt:ntify the c1uaca cL persons, other than the school bus cIrlvcn and .ccompanylng lOUie guide., who will
be at the College. The.lIff acknowledge. (July 13 Response at 6) thlt thCllCllUpport planl an: Pot In evidence.
36 Se. ALAB·932, 31 NRC at 406-08.
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of Basis R at the threshold, the MassAG was denied an opportunity to pursue
that challenge. Third. the Licensing Board's decision on the SPMC reflects the
Board's erroneous understanding, not surprising given the confused state of the
applicants' evidence, that the American Red Cross would staff the School Host
Facility at Holy Cross College. And fourth, as just noted, the applicants and the
staff offer extra-record matter in justification of their present claim that teachers
are not needed at the School Host Facility.
IV.
For the foregoing reasons, we must reverse the Licensing Board's threshold
rejection of Basis R of MassAG's Contention No. 47 and remand this proceeding
to the Licensing Board for an exploration of the two subissues of the teacher
role abandonment issue that Basis R presents:
1. Is Utere reasonable assurance that. in the event of a radiological emergency at Seabrook necessitating an evacuation of children in schools and daycare centers within the Massachusetts EPZ, a sufficient number of teachers and
day-care center personnel will escort the children to Ute School Host Facility
at Holy Cross College and remain with those children until relieved of that
assignment?
2. If such reasonable assurance does not exist. have the applicants made
satisfactory alternative arrangements for the care and supervision of the children
both on the bus trip to Worcester and during their stay at the School Host
Facility?
The question remains whether the full-power operating license may be
allowed to continue in effect pending the outcome of the remand. Given
the as-yet uncontroverted (but extra-record) affidavit of Mr. Callendrello, the
applicants' Emergency Planning Licensing Manager,57 to the effect that ample
ORO personnel will be available to substitute for teachers and day-care center
personnel. at this point we are unable to conclude that there are significant
deficiencies in the SPMC relative to teacher role abandonment for which
adequate compensating measures do not exist This being so, we do not have
sufficient warrant to take the drastic step of license suspension.58 On the other
hand, should the MassAG challenge the representations in the Ca11endrello
affidavit (on grounds of either insufficiency or inaccuracy) in a motion before
the LicenSing Board seeking such a suspension, the Board is to act upon the
motion, following receipt of responses, with all possible expedition.

57 ~. "'FII _

SS.

58~. 10 CP.R. I SO.47(cXl).
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The teacher role abandonment issue is remanded to the Licensing Board for
further proceedings consistent with this opinion.59
It is so ORDERED.
FOR TIlE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

'.

59 In the brief in IUpp01t or hi. appeal. the MassAO also canpllinl or the IImshold rejection or c:czuin additional
assigned bases ror Conlallion No. 47, ca1C:emed with the possible behavior in the c:vaJ1 of an emergency or
persons dher than lChool teachcn (e.g., b<a driven). Brief or the [MaIlAO] in Support of his Appeal of LBP89-32 (Ian. 2A, 1990) at 34-35. The entire discussion or Contention No. 47 in the brief is \inle more than a poge
in length and rcCcn .pecifically only to the teachcn. In the cin:umstanccs, we find that soldy the rejection of
Basis R, calccmed with teacher response. wu aclcquately briefed and, thus, warrants our considcntion. SII, c.,.,
Gcorgia PtwHr Co. (VogtIe Electric Generating P1ant, Units 1 and 2), ALAB-872, 26 NRC 127, 131 (1987).
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The Commission responded by remanding the matter for the Appeal Board's
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COMPLETENESS OF PUBLISHED

For the sake of completeness, previously unpublished issuances may later
be published in the NRC issuances. See, e.g., Louisiana Power & Light Co.
(Waterford Steam Electric Station, Unit 3), ALAB-829, 23 NRC SS (1986).
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NEPA: REMOTE AND SPECULATIVE EVENTS; RULE OF
REASON
The National Environmental Policy Act of 1969 (NEPA), 42 U.S.C. § 4321,
and the "rule of reason" by which NEPA is to be interpreted do nol require
agencies to consider remote and speculative events. ALAB-919, 30 NRC 29,
51 (1989).
RULES OF PRACTICE:
COMMISSION

CERTIF1CATION OF ISSUES TO

An Appeal Board may certify its own decision to the Commission where it
finds a definitive ruling would be in the public interest. [d. at 35, 39.
RULES OF PRACTICE:

CONTENTIONS (ADMISSmILITy)

"[W]here a contention is based on a factual underpinning in a document that
has been essentially repudiated by the source of that document, the contention
may be dismissed unless the intervenor offers another independent source."
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI89-3, 29 NRC 234, 241 (1989).
RULES OF PRACTICE:

CONTENTIONS (AMENDMENT)

The Commission's Rules of Practice ordinarily allow the supplementation
of contentions and their bases only upon a balancing of the five factors in 10
C.P.R. § 2.714(a)(I). See 10 C.P.R. § 2.714(b).
RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIF1CITY AND

While reaching the "merits" of a contention at the admission stage formerly

was prohibited, Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit 1), ALAB-590, 11 NRC 542, 547-49 (1980), the Commission
overruled this precedent by amending the Rules of Practice to require that contentions be more specific and supported with sufficient documentation to show
that a genuine issue of material law or fact exists, 54 Fed. Reg. 33,168, 33,170,
33,180,33,181 (1989) (codified at 10 C.P.R. § 2.714(b)(2), (d)(2) (1990).
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RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFICITY AND

The rules adopted in September 1989 (i.e., 10 C.F.R. §2.714(b)(2), (d)(2»
that require contentions to be more specific and supported with sufficient
documentation are prospective only.

NOTICE
For the sake of completeness in our published decisions, the attached ''Request
for Clarification from the Commission" (dated April 17, 1990, and previously
unpublished) will now be reported in the NRC Issuances. See. e.g .• Louisiana
Power & Ught Co. (Waterford Steam Electric Station, Unit 3), ALAB-829, 23
NRC 55 (1986).
FOR TIlE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING APPEAL BOARD
Administrative Judges:
Christine N. Kohl, Chairman
Dr. W. Reed Johnson
Howard A. Wilber

In the Matter of

Docket No. 50-271-0LA
(Spent Fuel Pool Amendment)

VERMONT YANKEE NUCLEAR POWER
CORPORATION
(Vermont Yankee Nuclear Power
Station)

REQUEST FOR CLARIFICATION FROM
THE COMMISSION
In ALAB-919, 30 NRC 29 (1989), we reversed a Licensing Board decision that admitted an environmental contention proffered by intervenor New
England Coalition on Nuclear Pollution (NECNP) and the Commonwealth of
Massachusetts in this operating license amendment proceeding involving the expansion of the capacity of the Vermont Yankee spent fuel pool. The contention
at issue was based on a sequential, multi-event accident scenario. We found
that the documents on which NECNP and the Commonwealth relied to support
the contention "conclude that the various elements of the accident scenario on
which the contention is based are individually events of very low probability[,]
. .. [and] that, taken together as set forth in [the contention], these events
become even more remote." [d. at 51. We thus concluded that the National
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Environmental Policy Act of 1969 (NEPA), 42 U.S.C. § 4321, and the ''rule
of reason" against which environmental contentions are to be judged did not
require the consideration of the NECNP-Commonwea1th contention. Ibid. 1 Because ALAB-919 represented the third occasion on which we ruled on similar
environmental contentions (see ALAB-869, 26 NRC 13, reconsideration denied.
ALAB-876, 26 NRC 277 (1987)2), and because we believed that "a definitive
ruling on [its] admissibility" was "in the public interest," we certified our ruling
to the Commission. Id. at 35, 39.
The Commission has now responded to that certification. It has remanded
for our further consideration "the actual contention formally filed by the Intervenors." CLI-90-4, 31 NRC 333, 335 (1990). On remand we have been
directed to develop "more information on the plausibility or probability of the
reactor accident/hydrogen combustion/spent fuel pool cooling failure/cladding
fire at issue here." Ibid. The Commission also stated:
If the Appeal Board finds that an accident probability on the order of 10-4 per reactor year is

appropriate for the entire accident sequence postulated in this contention, the case should be
returned to the Commission for further review. Otherwise, the Appeal Board should modify
or confirm iu judgment as to the remote and speculative nature of the accident on the basis
of the accident probability derived on remand.

Id. at 336.
The contention here at issue has been pending in various forms for over three
years and has previously been considered three times by the Licensing Board
and, as already noted, three times by us. See ALAB-919, 30 NRC at 35-38. We
therefore hope to undertake and complete our task upon remand in a manner
as efficient, fair, and meaningful as possible, as well as in full compliance
with the Commission's instructions. Our study of the Commission's order, our
prior decisions, and the record in this case, however, necessitate this request for
clarification from the Commission.'
1. We do not understand what the specific contention is that we should
consider on remand. The Commission's order states that the "contention involves
a severe reactor accident that generates sufficient hydrogen to cause hydrogen
ignition or detonation which, in turn, causes a loss of spent fuel cooling that
leads to a spent fuel cladding fire." CLI-90-4, 31 NRC at 335 n.2. The

1We also dcIe:nnlned that c:eNin court dcc:isiCXII did not require admission and 1iIigation

mthe c:ontention.

ALAB-919, 30 NRC at 47-51.
2The CanmiaaiOll declined review of ALAB-869 and ALAB-876 011 Mm:h 17, 1988.
3Late yesterday we received. copy aClhe applicant', Motion for RecmsidcntiOll (April 13, 1990) ofCU-9().4.
Our Request foc Carification was prepared we11 before that time but could not be finalized until today. Needless
to say, the applicant" filing played no role whatsoever in the mancn adcmased in our Request. We have decided
to issue the inatant Request, n!her than to await clispositim of the applicant'. motion, .0 that the Commi..iOll
may take our concerns into accoun1 at the same time.
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order also explicitly limits the remand to ':the actual contention formally filed
by the intervenors." [d. at 335 (emphasis added). It states further: ''The
broadened contention that was raised at oral argument on appeal and that was
considered by the Appeal Board in ALAE-9I9 is, in essence, an improperly
late-filed contention; it should not be considered in this remand." [d. at 335 n.2
(emphases added).
The precise contention that we considered in ALAB-919 was not "raised
at oral argument on appeal," but rather was "formally filed" with and first
considered by the Licensing Board in the ruling it referred to us in LBP-89-6,
29 NRC 127 (1989). The contention is set out in the appendix to ALAB-919,
30 NRC at 52-53. We summarized the accident scenario hypothesized by the
intervenors' contention as follows:
(1) a severe reactor accident occun by lome unidentified mechanism and involves lubstantial
fuel damage. hydrogen generstion. Mark I containment failure, and lubsequent detooation
in the reactor building where the Vennont Yankee spent fuel pool is located; (2) the reactor
building and the Ipent fuel pool are assertedly not likely to withstand the pressure and
tempersture loads' genersted by IUch an accident, thereby threatening the pool cooling systems
or pool Itructure iuelf • • • : and (3) pool heatup occun. resulting in a lelf-sustaining
zirca10y cladding fire with increased loog-tenn health effects for the public from the increased
fuel pool inventory. • • •

[d. at 43; compare id. at 52-53. This scenario is very close to the Commission's
first 'sentence in footnote 2 of CLI-90-4; it differs, however, in that it is narrower
in scope by precisely delineating how hydrogen detonation might cause a loss
of spent fuel pool cooling - i.e., by threatening the pool cooling systems or
the pool structure itself - both of which were explicit parts of the intervenors'

contention.
As indicated in ALAB-919, id. at 37, 52, the source of the contention
was the intervenors' December 30. 1988. motion for reconsideration of the
Licensing Board's decision in LBP-88-26, 28 NRC 440 (1988), in which that
Board rejected an August 1988 version of the contention on the ground that
our decisions in ALAB-869 and ALAB-876 were the law of the case. The
intervenors' motion for reconsideration was prompted by the court's decision one
month earlier in Sierra Club v. NRC, 862 F.2d 222 (9th Cir. 1989). as amended.
On reconsideration, the Licensing Board admitted the contention as set forth in
the December 1988 motion. LBP-89-6, 29 NRC 127, 133 (1989). As we noted
in ALAB-919, 30 NRC at 42, the December 1988 version of the contention
was not substantively different from that presented to the Licensing Board in
August 1988. It simply restored some explanatory detail that had appeared in the
contention when it was originally and timely proffered to the Licensing Board
in March 1987. Compare Joint Motion of [NECNP] and the Commonwealth
of Massachusetts for Leave to File Late-Filed Contentions (August 15, 1988) at
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1-3 with Joint Motion of [NECNP] and the Commonwealth of Massachusetts
for Reconsideration (December 3D, 1988) at 2-5 & nn.2-6.
The August 1988 contention, however, was "late-filed." and we so held in
ALAB-919, reversing the Licensing Board. 30 NRC at 40. Despite the Licensing Board's belief that the contention was not late-filed. it nonetheless weighed
in the intervenors' favor the five factors of 10 C.F.R. § 2.714(a)(I). Although we
disagreed with its treatment of one factor, we agreed with the Licensing Board's
ultimate determination that, on balance, the contention satisfied the five-factor
test. ALAB-919, 30 NRC at 40-41.
The only matter raised by the intervenors for the first time on appeal
was NECNP's mention in its brief of a seismically-initiated spent fuel. pool
accident. Because we did not regard this matter as having been properly or
timely presented to the Licensing Board, we addressed it only in a foomote,
out of an abundance of caution and in an attempt to be thorough. Seismic
issues were apparently the source of the court's concern in Sierra Club, which
decision served as the intervenors' primary ground for seeking admission of
their contention once again in their December 1988 motion to the Licensing
Board.
In that foomote, we pointed out that NECNP had misread or misunderstood
the Livermore Report (NUREG/CR-5176) on which it relied for its claims in
connection with a seismically-initiated spent fuel pool accident. We concluded
that "the Livermore Report neither supports the contention actually submitted
to the Licensing Board nor says what NECNP claims it says." ALAB-919,
30 NRC at 45 n.19 (emphasis added). This is the only portion of ALAB-919
that deals wiUt anyUting raised for Ute first time on appeal, and it in no way
was intended to suggest that the contention actually under our consideration
was anything other than that thrice-tendered by the intervenors to the Licensing
Board.
Given this background, we are thus confused by the statements in CLI-90-4
about the "actual contention formally filed" and the "broadened contention that
was raised at oral argument on appeal and that was considered by the Appeal
Board in ALAB-919 [and] is, in essence, an improperly late-filed contention."
31 NRC at 335 & n.2. In sum, the contention that we (and the Licensing Board)
ruled upon in ALAB-919 was "formally filed" by the intervenors in August
1988 and nonsubstantively enhanced in December 1988. It closely parallels the
broad outline of, but is in fact narrower in scope than. the contention described
by the Commission in the first sentence of footnote 2 in CLI-90-4. We found
that the contention was "late-filed." but that it satisfied the five-factor test for
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such late contentions.4 We also did not allow the contention (which we, in fact,
rejected) to be broadened on appeal to include seismically-initiated events. In
these circumstances, we respectfully request (a) clarification of what the exact
contention is that we are to consider on remand, and (b) identification of the
intervenor filing that is its source.
2. The Commission's order states:
We note. • • that Intervenors suggest before the Appeal Board that their contention should
be broadened to include other reactor [sic?] accident sequences as a cause for a major loss
of spent fuel cooling water. We recognize that the documents cited by Intervenors indicate
that the upper limit on the probability of such events is on the order of 2.6 x 10-4 per reactor
year and that the Appeal Board in effect found probabilities of this magnitude to be so low
as to be remote and speculative for NEPA pllposes.

Id. at 335 (emphasis added). ALAB-919 did not mention any probability
figures whatsoever. The only reference to ''2.6 x 10"""4" that we have been
able to locate in the intervenors' cited documents is in the BNL Report
(NUREG/CR-4982), mentioned in the intervenors' August 1988 late contention
filing with the Licensing Board. The BNL Report (at 38) gives a range of
''2.6 x 10"""4" to ''negligible'' as the estimated probability of a "Complete Loss
of Water Inventory" due to a "Seismic Structural Failure of [Spent Fuel] Poo1."
This probability estimate thus has no relationship to the reactor accident that
intervenors' contention specifies as the initiating event of their accident scenario.
As noted above at p. 160, the first time the intervenors ever mentioned a
seismically-initiated spent fuel pool accident was in their brief on appeal the
third time we considered the contention, but we did not consider this matter to be
properly within the scope of "the contention actually submitted to the Licensing
Board." ALAB-919, 30 NRC at 45 n.19. We also observed that, in any event,
another, more recent document cited by the intervenors - the Livermore Report
- h?d concluded that .. 'seismic risk contribution from spent fuel pool structural
failures is negligibly small.'" Ibid. (emphases added in ALAB-919). We cited
4We Issume thaI the Commissim', refcrmcc in the 8~COnd ICntencc DC Cootnote 2 in CU-904 to I late-filed
conlention docs III)f mean thll the Commkdon dkagrces with our and the licensing Board', balancing of the
live flcton in the intc:rvenOlll' Cavor vis-l-vis their August/Dcccmber 1988 contention. The Commission clearly
views I cladding lire to be encomplssed within the contention we are to consider on remand. CU-904, 31 NRC
II 335 &. n.2. Contrary to the IUggestion in CU-904, id. II 335 \The Iccident II issue here is essentially the
same as the one Iddressed previously. • • in ALAB-869 • • • and ALAB-876"), I cladding lire was III)f part
of the conlention originally filed in Much 1987. See ALAB-869, 26 NRC II 28, 36-38; ALAB-876, 26 NRC II
284 & n_6. Rather, il lint Ippeared IS part of the fonnilly-filed, albeit late, contention in August 1988. Thus, if
the Commission were to believe that the live II1t>-c:ontention flcton have nOI been ..lislied as to the August 1988
conlention, I cladding lire c:001d not properly be part of the contention under consideration on remand.
We Ilso Issume that the Commission does nol %egard the intervenOlll' Dea:mber 1988 motion for IeCOI1Sideration
IS untimely. In our view, taking into Iccount the holidays, that motion. based on the November 30, 1988, Sierra
Club decision. wss filed with the licensing Board within I IelSonlble time after thll decision. And, IS noted
lbove, the IeStatemenl of the contention in the motion for reconsideration effected no substantive changes from
the August 1988 version.
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to the Livermore Report at 8-2 but did not quote the actual probability figme
stated therein. The report, however, found: ''The mean annual frequency of
seismic failure for the spent fuel pool structure was estimated to be 6.7E-06 [6.7
x 1(J6] for Vermont Yankee • •••" Livermore Report at 8-2 (emphasis added).
See also id. at 6-6.
We are therefore unclear as to the relevance of the 2.6 x 1(14 figure cited in
the Commission's order. That figme, as best we can determine, appears to relate
only to a seismically-initiated ev~nt, which, in our view, was never properly or
timely included in the intervenors' contention. Moreover, even if it had been,
the 2.6 x 1(14 figme has already been effectively discredited in the Livermore
Report - which report was raised and relied on by the intervenors themselves by a lower probability estimate calculated specifically for the Vermont Yankee
facility. Cf. Public Service Co. of New. Hampshire (Seabrook Station, Units 1
and 2), CLI-89-3, 29 NRC 234, 241 (1989) ("where a contention is based on a
factual underpinning in a document that has been essentially repudiated by the
source of that document, the contention may be dismissed unless the intervenor
offers another independent source").
In short, we did not regard the contention before us (and the Licensing Board)
as based on any accident scenario, or single element of a multi-event accident
scenario, with a probability in the 1(14 range. Indeed, the documents on which
the intervenors relied contain probability estimates for only two of the elements
of the contention's multi-event scenario. First is the contention's reference to
''pool heatup due to loss of cooling water circulation capability," resulting in
a cladding fire. ALAB-919, 30 NRC at 52. The BNL Report assigned an
estimated probability of 1.4 x 1(J6 to such an event BNL Report at 15-16,
38. As discussed in ALAB-919, 30 NRC at 45-46, the BNL Report itself
did not consider this a dominant contributor to risk and assumed that such
a loss of cooling water circulation capability would be triggered by station
blackout, pump failure, pipe rupture, or other similar event - not the serious
reactor accident with hydrogen generation and detonation hypothesized by the
intervenors' contention.
The contention also expressed concern about the structural integrity of the
spent fuel pool, in light of the risk estimates for reactors having Mark I
containments like that at Vermont Yankee. Again, our decision in ALAB-919
did not indicate in numbers what that risk estimate is. But according to the
February 1987 draft of NUREG-1150, upon which the intervenors relied and
which we cited in ALAB-919, id. at 46-47, the range of risk (i.e., 5th to 95th
percentile) of a core damage accident that might lead to hydrogen generation
and detonation is approximately 4 x 10-7 to 4 x 10-5• NUREG-1150 at ES4, ES-5. See' also id. at 3-41. NUREG-llS0 and the other documentS cited
by the intervenors do not contain any risk estimates for structural failure of a
spent fuel pool as a consequence of a reactor core damage accident; rather,
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they address structural failure of the reQl:tor building walls. Citing to the
intervenors' reference documents, however, ALAB-919 noted the significant
structural differences between Mark I reactor building walls and the Vermont
Yankee spent fuel pool. 30 NRC at 46 n.22. In light of these structural
differences, logic suggests that the risk estimate for structural failure of a spent
fuel pool due to hydrogen detonation would be lower than the estimate for
structural failure of the reactor building.
The intervenors' contention is premised on a complex scenario involving a
reactor accident with hydrogen generation, containment failure, and hydrogen
detonation in the reactor building outside containment, followed by a loss of pool
cooling capability (by disruption of the cooling system or failure of the pool
structure itself). We therefore concluded in ALAB-919 that the combination
of these events is "necessarily of even lower likelihood" than anyone of these
individual events. [d. at 47 (emphasis in original). None of the documents
cited or relied upon by the intervenors contained probability estimates for the
multi-event accident scenario in the contention. Thus, we did not and could not
assign any quantitative value to the probability of such a sequence occurring.
We were able to conclude, however, that the multi-event accident scenario was
necessarily so remote as to be beyond NEPA's mandate. [d. at 51.
We therefore respectfully seek clarification. of whether the several references
in CLI-90-4 to accidents with a 10--4 probability mean that the contention
should be read on remand to encompass an accident scenario in that range,
despite the actual wording of the intervenors' formally filed contention and the
Commission's direction not to consider a "broadened" contention (see supra pp.
158-60).
3. In ALAB-919, we determined that the contention in question was not
admissible and thus rejected it, certifying that ruling to the Commission. 30
NRC at 52. Although CLI-90-4 does not indicate whether the contention is in
fact now admitted for litigation, in the absence of an unequivocal affirmative
statement to that effect, we assume that the Commission has not yet admitted the
contention. We infer, however, two points from the Commission's order in this
regard. First, if the contention is to be admitted, it would be as a matter of agency
discretion, rather than NEPA mandate. Second, the direction to "obtain • •• by
inviting something akin to summary disposition motions or otherwise" "more
information on the plausibility or probability of the reactor accident/hydrogen
combustion/spent fuel pool cooling failure/cladding fire at issue" (CLI-90-4, 31
NRC at 336, 335 (emphases added» amounts to a limited grant of permission to
the intervenors to supply additional bases for their contention.5 If the preceding
5The CommissiCII'1 Rules of Practice onlinarily allow the lupplemcntation of cmtcntiCIIS and their bases only
upon. balancing of Ihe live r.ctms in 10 C.F.R. § 2.714(.)(1). Su 10 C.F.R. §2.714(b). Reaching the "merits"
of a contcntiCII at Ihe admission lUge hu also been prohibited. HOKftoll Uglsli1lg twl P~r Co. (AlIens Creek
(Col'lli1lUl!d)
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assumption and inferences drawn from CLI-90-4 are correct, are the applicant
and the NRC staff likewise entiUed to respond in kind (i.e., with analyses,
affidavits, documents, etc.)? In the absence of existing, credible probabilistic risk
estimates for the multi-event accident scenario hypothesized in the intervenors'
contention, are the parties expected to create such information and, if so, within
what timeframe? If the contention has not yet been admitted for litigation, do
the intervenors thus have the burden of going forward in this regard?
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

Nuclear Genenting Sration, Unit I), AIAB·S90, 11 NRC 542, 547-49 (1980). The Commission. however, recently
overruled AluIlI Cnd: by Imending irs Rules or Pnc:ticc. Under lite new Nles, contentions must be more IpeCific
and rupportcd wiIb ruflicient documentation 10 ahow lItat a genuine iaaue or materia11aw or rlet emra. 54 Fed.
Reg. 33,168, 33,170, 33,180, 33,181 (1989) (10 be codified It 10 c.F.R. 12.714(b)(2), (d)(2». The new Nles,
adopted in Sc:ptc:mbc:r 1989, howtM:r, arc proopcctivc only and do not apply 10 Ihia proceeding. ttl. at 33,179.
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The Appeal Board responds to questions. referred by the Licensing Board
in LBP·90·12, 31 NRC 427 (1990), concerning the adequacy of sheltering
provisions in the New Hampshire Radiological Emergency Response Plan
(NHRERP).
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DISMISSAL OF PARTIES

When a party properly has been dismissed from a portion of the proceeding by
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EMERGENCY PLANNING:

SHELTERING

EMERGENCY PLAN(S): PROTECTIVE MEASURES
(SHELTERING); CONTENT (IMPLEMENTING PROCEDURES)
As long as an emergency response plan contains sheltering as a potential
emergency response option, the plan must contain directions as to how to carry
out such an option, even if that option is an unlikely one.
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MEMORANDUM AND ORDER
REGARDING REFERRED' QUESTIONS
In LBP-90-12,1 the Licensing Board addressed several matters arising out
of its consideration of four issues concerning the New Hampshire Radiological
Emergency Response Plan (NHRERP) that we remanded for further proceedings

131 NRC 427 (1990).
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in ALAB-924.2 Among the issues discussed was the adequacy of the NHRERP's
provisions for sheltering the substantial populace that during the summer regularly utilizes the Atlantic Ocean beaches in New Hampshire near the Seabrook
Station. As part of its determination relative to the beach sheltering issue, the
Licensing Board referred two questions to us for our consideration, as well as
requested guidance on several other matters. In this memorandum, we provide
our views regarding the questions referred by the Licensing Board.'

I.

BACKGROUND

Because of the proximity of the Seabrook Station to the popular seaside
beaches in New Hampshire, the question of what action will be taken, in the
event of a radiological emergency, to provide protection for those who utilize
the beaches during the summer has been one of the more ardently contested
issues in this proceeding. As we noted in ALAB-924, early beach closure and
evacuation of the beach population are the State of New Hampshire's preferred
protective action options for the beach population.4 We also observed, however,
that State (and utility) emergency planning officials have not totally ruled out
the use of sheltering as a protective measure for the beach population.' The
questions now pending before us concern how and to what extent this option
would be carried out.
As is described in the NHRERP. "[s]heltering involves remaining inside,
closing all doors and windows, turning off all ventilation systems utilizing air
drawn from outside, extinguishing all unnecessary combustion, and sealing, to
the extent possible, all other access to the outdoor air:t6 To utilize sheltering
as a protective action option, planning officials have created a concept dubbed
"shelter-in-place."7 As described in the plan, to implement this protective action
option:

230 NRC 331 (1989).pctitUJu!or rnkw pcNii",.
'Shortly after ill decision in LBP-9G-12, the licensing Board issued an additional delcmlinatim in which it
declared that the remanded sheltering issue had been "resolved" and zecommended to US that the rd'erred questions
be Vlcated_ LBP-9G-20. 31 NRC 581.585 (1990). In an order dated Iuly 2, 1990. we invited the puties to provide
c:anments m the licensing Board's recommendatim_ 1be atafT and the Feden1 Emergency Management Agency
(FEMA) filed canmenll in support of the recornmendatim. while inIervenon Musachuscus Attorney Genen1
(MusAG) and the New En&1and Coalitim on Nuclear PoUutim (NECNP) oppoced the auggcstim_ Because the
issuca remanded by ALAB-92A remain pending with the Board, in the interests or administrative efficiency and
avoiding undue delay and expense for the puties rdativc to the remanded issues. we have decided to aet m the
already accepted rd'cm.Is_
4 ALAB-92A. 30 NRC .t 363.
'14.. .t 363-64.
«I NHRERP. VoL I ••t 2.6-4. Unleu otherwise indicated. all citations in this decisim to the NIIRERP are to
Revision 2 issued in August 1986_ The NIIRERP WII .dmiaed into evidence in this proceeding u Applicanll'
Exlu'bit 5_
7NHRERP. VoL 1••t 2.~.
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Those at home are to shelter at home; those at work or school are to be sheltered in the
workplace or school building. Transients located indoon or in private homes will be asked
to shelter at the locations they are visiting if this is feasible. Transients without access to
an indoor location will be advised to CVlalate as quickly as possible in their own vehicles
(i.e., the vehicles in which they arrived).11

In addition, referring to the population that frequents the New Hampshire ocean
beaches during the summer months, a panel of State and utility emergency
planning officials testified before the Licensing Board that utilizing "[s]heltering
as a protective action option for this segment of the population would be
considered in only a very limited number of circumstances characterized by
one or more of the following conditions": (1) when "it woUld be the most
effective option in achieving maximum dose reduction"; (2) when there are
physical impediments to evacuation; and (3) when evacuation is recommended
for the beach population and there are individuals without transportation who
are awaiting transportation assistance.' As we describe in somewhat more detail
infra, the Licensing Board questions referred to us in LBP-90-12 concern the
use of this sheltering option under condition (1).
As we noted in ALAB-924, State and utility planning officials indicated that
they could conceive of only one situation under condition (I) in which sheltering
would be utilized for the beach population - a short duration, nonparticulate
(gaseous) release arriving at the beach within a relatively short time period
when, because of a substantial beach population, the evacuation time would
be significantly longer than the exposure duration.1o In agreement with the
Licensing Board, we found that there was an appropriate technical basis for
the NHRERP planning judgment that use of a sheltering option for the beach
population could be so limited.ll
In addition, however, several intervenors raised the issue of the appropriate
implementing measures for the sheltering option. The direct testimony of State
and applicant planning officials concerning sheltering indicated that,
[flor implementatim of this protective action option under any of the three conditims, New
Hampshire decisionrnaken will rely m the mechanisms now in place, or to be put in place, in
the NHRERP for recommending shelter to the public whether on the beach or any place else.
These mechanisms include rapid assessment of accident conditions; activation of the public
alert system, which include the beach public address system; and EBS [(emergency broadcast
syslem)] announcements. It is expected that people will comply with EBS announcements

I

Ibid.

'Applic:anll' Di=t Testimony No. 6 (Shcltc:ring), foL Tr. 10.022. at 19·20.
10 ALAB.92A. 30 NRC at 364.
1114. at 364-66.
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to take shelter and that owners/operators of public access facilities will make their facilities

available for this very limited purpose.11

Further, as part of its analysis concerning the sheltering option, applicants
conducted a survey of private and public beach properties to establish sheltering
capacity in relation to the entire beach populationP State planners recognized
the existence of this applicant-sponsored survey, also known as the "Stone and
Webster survey," which purportedly shows there is substantial suitable shelter
space in the beach area.14 In their direct testimony, state planning officials
indicated that while they would employ the survey to assist them in identifying
public buildings to be utilized by the two percent of the beach population who
are without transportation and, in the event of an evacuation, are to be provided
shelter under condition (3) as they await evacuation transportation, at that time
they did not intend to incorporate the study into the NHRERP or rely upon it
as a planning basis.15
The Licensing Board accepted this determination not to utilize the sheltering
study or to engage in other activities intended to implement the sheltering option,
essentially on the ground that there was a low probability that the sheltering
option would ever be implemented.16 We disagreed. Pointing to the fact that,
for sheltering under condition (3), State planners had committed themselves to
identify specific shelter locations and to provide appropriate EBS messages, we
remanded the matter for such implementing actions for conditions (1) and (2)
as well - i.e., to "include designating in the NHRERP which shelters on the
survey list are suitable and available for use in carrying out the protective action
contemplated in sheltering conditions (1) and (2):'17
As a result of our remand of this and other matters, on January II, 1990,
the Licensing Board requested that the parties provide it with comments on
how to proceed to resolve the remanded issues. IS In their comments. referring
to a Tevision to the NHRERP provided to the Licensing Board by New Hampshire counsel in a letter dated October 13, 1988. applicants declared that "[t]he
effect of the change is to eliminate sheltering as an option under the first of
the two circumstances contemplated by the Appeal Board. Since sheltering
is no longer a planned protective action option under those circumstances, no

11 Applicants' Direct Testimony No. 6. at 20.
13 Su id. Attach. 3.
14 / d. at 21.
15/d. at 22.
16 Su LBP-88-32. 28 NRC 667. 769 (1988).
17 ALAB-924. 30 NRC at 372

18Lic:cnsing Board Memorandum and Order of January 11. 1990. at 1 (unpublished).
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implementing detail is required in that case."19 In response to this declaration,
on February 6 intervenors Massachusetts Attorney General (MassAG), the New
England Coalition on Nuclear Pollution (NECNP), and the Seacoast AntiPollution League (SAPL) filed with us a joint motion to reopen the record
on the need for sheltering under condition (1). According to intervenors,
applicants' declaration was a "new" interpretation of the condition (1) sheltering
option that raised questions about the efficacy of the NHRERP's utilization
of this protective action.2O The State of New Hampshire also responded to
the applicants' comments, asserting that, contrary to applicants' representation,
the October 1988 amendments had not removed the shelter-in-place option
as a possible protective action response under condition (1).11 At the same
time, in a response to the intervenors' motion to reopen the record, the
Federal Emergency Management Agency (FEMA) also asserted that applicants'
representation concerning condition (1) was incorrect, adding the caveat that
"there is no provision or instruction in the NHRERP for the transient beach
Population to attempt to find a nearby building and enter it.»n Reacting to these
filings, intervenors MassAG, NECNP, and SAPL filed a second motion to reopen
the record.21 In an unpublished order dated March I, 1990, we concluded that,
because the ALAB-924 remand on the sheltering issue was before the Licensing
Board, it likewise was the appropriate forum to deal with the motions to reopen
the record, and we thus referred both motions to the Board.
It is .against this backdrop that the Licensing Board issued its determination
in LBP-90-12, which included the referral of the two questions concerning the
sheltering option for condition (1) that are now before us. The Board declared
that, "[w]hen emergency planning officials testified about 'sheltering' as the
19 Applicants' Response 10 Uccnsing Board Orderoelanuary 11, 1990 (Feb. 1,1990) at 10. At the time we issued
ALAB- 92A, we were unaware oethi. October 19881ener, which WI. sIso tiled for the lim time by the Liceming
Board in LBP-89-33, 30 NRC 656,672 lit. n.18 (1989), appeals pelldUtt, the Board cleciJim discussing why our
remand in ALAB-92A did not prccIude full-power authorization for the Seabmolt Station. This lener, which WII
addressed 10 the Licensing Board. IncIicaIed that it wu being provided 10 the "Service wt." Nonetheless, a copy
of the letler (which WI' not served cIircctly on thi, Board) appucntly WII never provided for the oflicisl docket
of this proceeding. We thus did not reecho" a copy and, it not being refcrmced by the parties or a part of the
record relative to intcrvcnom' appeals from LBP-88-32, we were unaware of the doaunent prior 10 the iuuance
of LBP-89-33. In response 10 our inquiry about the lener 'ubsequent 10 LBP-89-33, the Office of the Secretary
included it and the accompanying attachments in the docket of this proceeding.
20 Emergency Motion of Intc:rvmors: (I) 10 CIarify the Statui of the Appeal of LBP-89-33 and (2) to Reopen
the Record on the NHRERP u to the Need for Sheltering in Certain Ci=mstances (Feb. 6, 1990) at 2-3.
11 State of New Hampshire', Commenta Regarding Applicants' Response to Liceming Board Order of IlI1uary
11, 1990 (Feb. 16, 1990) at 2.
n Response of [FEMA] to Emergency Motion of the Intc:rvmors to Reopen the Recad ulO the Need Cor Sheltering
in Certain Circumstances (Feb. 16, 1990) at S. The FEMA response 10 the motion 10 req>en wu acx:anpsnied
by • petition Cor leave to lile, which we referred to the Licmaing Board along wiIh the motion to req>en. Appeal
Board Order of March I, 1990, at 2 n.4 (unpublished). A1lhough the Licensing Board apparently never acted
Conna11y upon the petition, it did consider the FEMA response in making its determination in LBP-9().I2. 31
NRC at 442 lit. n.42.
23 Emergency Motion oC the Intervenon to Reopen the Record, for Summary Disposition u to the Need Cor
Sheltering in Certain Grcumstances and for License Rc:voc:ation (Feb. 28, 1990).
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protective action under discussion, they w~re not always asked to explain the
nuances of that option.''24 It went on to observe that, as a consequence, "those
examining the record, but not initiated to the plan, might not have understood
that the recognized implementation of the sheltering option is to 'shelter-inplace,' i.e., almost all summer beach day trippers evacuate."2.S Further, the Board
referred to the Commission's observation in its March I, 1990 decision on
immediate effectiveness for full-power authorization for Seabrook that, with
respect to the sheltering issue, "[ilf changes to the plan are intended, or if
the parties believe that the Licensing Board, Appeal Board, or Commission
misconstrued the intent of the plan, then appropriate motions should be 61ed."26
The Licensing Board therefore "believe[d] that it should freely discuss what
it Perceives to be misconstructions by the Appeal Board on the intent of the
plan.''27
In undertaking this task, although providing no specific references to the plan
or "lathe testimony of applicant or State witnesses, the Licensing Board declared:
When New Hampshire emergency officials spcalc of "sheltering" as a protective action
for the beach population (or elsewhere for that mauer). they do 1101 mean that eVCt)'Olle
goes to shelter. Quite the contrary. they mean "shelter-in-place" which. in tum, means that
the penoos receiving the instructioo to shelter remain where they arc if they are already at
a sheltered placc - house. school. workplacc. wherever. TIle distincticn between pcnons
already at lheher and persons with aacess to shelter is blurred. The essential point is that
there would be no time or confusion barrier between the persons to be .hehcrcd and their
sheltering.
The case that has driven this litigation, of coone. concerns a large number of transient
"day trippcn" on the beach in summer without immediare access to shelter. Those people
are lIot directed to sec1c shelter when the order to shelter-in-place is implemented. They arc
directed to eWlclltlle in the can they came in.2I

With this explanation, the Licensing Board concluded that because "New Hampshire's 'shelter-in-place' concept under condition (1) provides for the immediate
evacuation of the general transient beach population with transportation. • • the
directive in ALAB-924 to identify suitable shelter for that group under condition
(1) would be without purpose. Implementing detail would be inconsistent with
the intent of the NHRERP."29
Finding that this interpretation is not in accord with ALAB-924, the Licensing
Board referred its ruling to us. In addition, reiterating its conclusion first
204LBP-90-12, 31 NRC at 440.
23 Ibid.
26 CU-9(}.3. 31 NRC 219. 245 0.39 (1990). p~titioM lor",kw p~ndUlg n0 110m. Ma.r1tlCluu~tt.r II. NRC, Nos.
9(}.1132, 9(}'1218 (D.c. CU. argued SepL 18, 1990).
V LBP-90-12, 31 NRC at 441 n.3S.
2I/d. It 439 (emphasis in original).
291d. It 449.
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expressed in LBP-89-33 (the Board's explanation concerning the effect of the
ALAB-924 remand upon the full-power license authorization granted in LBP89-32) that there is no logical nexus between the principal pwpose of going to
public shelters under condition (3) and the pwpose of actual sheltering under
conditions (1) and (2),30 the Board declared it would "implement ALAB-924
to require only that the 98% transient population with transportation must have
identified and adequate shelter available to them if actual sheltering remains
an option for that group in the NHRERP."31 Declaring that this ruling did not
comport with ALAB-924", the Board referred it to us as welI.32
Because of their central importance to the sheltering issue remand. in an
unpublished order dated May 18, 1990, we accepted the referred questions and
permiued the parties to provide their views on the questions.33 Memoranda were
filed by intervenprs Mas sAG, NECNP, and the State of New Hampshire, by
applicants, and by the NRC staff. FEMA also made a submission.34
·In their response, intervenors maintain that the Licensing Board's interpretation of the NHRERP provisions regarding sheltering is of "recent vintage," as
is demonstrated by its failure to put forth such a description in discussing the
sheltering option in either LBP-88-32 or LBP-89-33. They also assert that a
sheltering option for the ninety-eight percent of the transient beach population
with transportation is necessary to ensure that appropriate protection will be provided to that populace in the event of the ''puff release" that otherwise would
trigger the NHRERP sheltering option under condition (1). The staff and the
applicants essentially agree with the Licensing Board's analysis. The State also
agrees with the LicenSing Board. asserting that the "shelter-in-place" option for
condition (1) "simply envisions that people already in buildings or who may access buildings without delay or direction from emergency management officials
will utilize those buildings as shelter, and others will be expected to evacuate.":U
FEMA takes the same position, describing the "shelter-in-place" concept as "(I)
people already in buil~ngs [or who may elect to enter buildings immediately

30 &e LBP·89·33, 30 NRC .t 672.

31 LBP.90-12, 31 NRC .t 448

n.5!.

32/bid..
33 Appeal Board Order of May 18, 1990, .t 2 (unpublished).
34The FEMA memorandum wu .ccanpanied by • mooon for leave to file. This mooon wu supported by the
.wr in • June filing and wu not opposed by any pany. We grant FEMA'. mooon for leave to file and consider
its memorandum.
Intervenor SAPL alao IUbmitted • memorandum concerning the rcfemd qucstiau. The aamc d.y SAPL',
memorandum wu filed, we illued ALAB·934, 32 NRC 1 (1990), in whic:h we afIirmed Ihc Liceming Board',
cIismiual. of SAPL from funbcr puticipatim with RIpcct to Ihc is..- 'rananded by ALAB·924. SAPL',
submissim concerning Ihc rcfemd qucstion. (which mikes essentially Ihc lime argumenls II arc put forth
by inlcrvenms MauAO and NECNP) relates di.rcctly to I matler ranandcd by ALAB·924. We Ihua have not
considered SAPL'. filing.
:u Commmll c:L the State of New Hampshire Regarding NlIRERP Sheltering and LBP·90-12 (May 28, 1990)
It 2.
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without direction from emergency management officials] would utilize those
buildings as shelter. and (2) everyone else is expected to evacuate.·tJ6

n.

ANALYSIS

The Licensing Board and the parties are correct that our determination in
ALAB-924 concerning the need for implementing measures was based on the
premise that. in response to emergency conditions falling within the ambit of
condition (1), the State contemplated directing the beach population. whether
with or without their own transportation. to seek shelter in buildings near the
beach area. Upwards of 50.000 people could be involved in such a protective
action on a peak summer weekend at the New Hampshire beaches.37 In the
circumstances. it seems apparent, as the Commission observed. that, "so long
as sheltering remains a potential. albeit unlikely, emergency response option for
the beach population, the NHRERP should contain directions as to how this
choice is practicably to be carried OUt."38
In ALAB-924. we pointed out that "planning efforts are intended to make
emergency response officials aware of the benefits and constraints associated
with their actions. thereby providing them with the information necessary
to make informed protective action decisions:'39 Certainly. crafting practical
directions for carrying out a protective action option that could well involve
guiding nearly 50.000 people toward beach front shelter requires that planners
have adequate information about the benefits and constraints of that action.
Indeed, our directive in ALAB-924 that State planners designate which beach
area shelters are "suitable and available" for use was intended to address, among
other things, concerns recognized by the State·s own planners regarding the benefits and constraints of a sheltering option for the beach area population. After
acknowledging that State planning officials futended to review the Stone and
Webster shelter study in order to reach a conclusion about which beach area
buildings would and would not be "available:· John D. Bonds, the Assistant
Director for Planning of the Division of Public Health Services of the State
Department of Health and Human Services, in responding to a question about
how "beach area transients·' would know which buildings to shelter in. indicated
there might have to be a determination about the acceptability of buildings (e.g.,
whether particular buildings would be suitable in terms of the protection they

:l6 Memonndum of [FEMA] Regarding LBP·9\}.12 (May 30, 1990) at 2 (bracketed matcia1

n Su ALAB·924, 30 NRC at 368.
38 CU.9(}'3, 31 NRC at 248.
39 ALAB.924, 30 NRC at 370 (footnole omitted).
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in original).

would arford).40 Also, Mr. Bonds observed that, in the event some buildings in
the survey were found not to be suitable, this would raise the "logical" issue
of how to designate which buildings are "acceptable" as shelter and which are
not.,n Our directive, which addressed similar concerns, thus was in accord with
steps that New Hampshire planners themselves acknowledged might be taken
for practical implementation of a sheltering option.on
Nevertheless, our conclusion about sheltering the entire beach population
under condition (1) and the need for sheltering implementation for such a
protective action was not an attempt on our part to impose upon State officials
the requirement that they in fact adopt sheltering as a protective action for the
entire beach population. Rather, it reflected our understanding of the measures
State officials themselves contemplated utilizing, based upon our review of (1)
the provisions of the NHRERP; (2) the adjudicatory record as it reflected the
views of applicant, State, and FEMA officials concerning sheltering for the beach
population under the NHRERP; and (3) the arguments of the parties during their
written and oral presentations regarding intervenor appeals of LBP-88-32.
As we ,have earlier noted, in LBP-90-12 the Licensing Board suggests that
one properly "initiated" with the plan - as opposed to being familiar with the
adjudicatory record here - would arrive at the conclusion that sheltering for the
entire beach population was not contemplated,under the NHRERP for condition
(1). Putting aside the fact that, in the context of an adjudicatory challenge to
the plan, the hearing record, and particularly the testimony of planning officials,
becomes the focal point for "initiation" into the plan's meaning and purpose,
the plan here provides, at best, an enigmatic picture of the planners' intent
as far as sheltering for the general beach population under condition (1) is
concerned. Specifically, while it contains the passage quoted above giving a
general description of the "shelter-in-place" concept,43 it nonetheless fails to
provide any detailed explanation about what is meant by "access to suitable
shelters," an element that is critical in the context of the beach population.

40 SII Tr. 10.757. Questioning this Board', ditectimthat the ,helters utilized (orc:mdition (1) must be designated
IS is done under the NHRERP (or Ihose to be utilized for the transient-ilepcndent population for c:ondition (3).
Ihe licensing Board asserted Ihat Ihere is no "ogical naua" supporting such a ~ent because the pu:rposca
arc different. SII LBP-90-12, 31 NRC at 448 n.Sl. According to the licensing Board. individual ,hel~ must
be designated under amdition (3) '0 lhat people c:an identify Ihem IS ,hel~ while waiting to be CMlCUlted. The
Board overlookJ Ihe (let Ihat Ihe designation or a building IS a shelter ,erves another imp<n1ant pwposc Ihat may
be applicable to c:mditioo (1) Ihcltering IS well. It rdIcc:t& a judgment about the building" suitability (or use IS
a .helter. a c:onsidention lhat could be germane regudICil of. wbelher Ihe building is being uaed IS a bua 1IOp,
CDmptUI Tt. 10~ ,..ilJo Tr. 10,756-57.
41 &. Tr. 10,757.
on Ahhough Ihe LIcensing Board declatcd, on Ihe buis of Ihe Stone and Webster IIIlm:Y, lhat Ihere ..... adequate
shelter for Ihe general beach popuIatim, ." LBP·88-32, 28 NRC at 771, this clctennination did not account (or
the flct that Slate pLanncm, who will be ItSpooIlole for determining whether and wben to utilize • shelter II •
protective actim, had not made a determination about what c:ritetia would be acceptable ror .helter and wbelher
Ihe Ihdter idcntiJicd in the IU%VC)' met Ihose c:ritetia.
43 &. IUprt1l note 8 and aa:ompanying lex!.
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The plan does state that one of the maJn reasons sheltering is a valuable
protective action option is that "it can be implemented quickly, usually in a
matter of minutes."'" Even with this emphasis on implementation time, however,
nothing on the face of the plan forecloses utilizing the sheltering' option for
the general beach population. Indeed, the beaches in question generally are
located a short distance from commercial and other buildings in beachfront
communities that potentially could serve as shelters."" Moreover, adding to the
plan's ambiguity concerning how the sheltering option for the beach population
is to be utilized is the fact that it offers only the explanation that an EBS
message ''will include, but is not limited to: ••• (2) Special instructions for
transients, campers, etc., including the location of public shelter, if applicable. H46
Again, this provides no concrete indication that sheltering of the general beach
population has, in fact, been ruled out of the plan.
Given the state of the plan, the adjudicatory record thus takes on particular
importance in resolving the issue, as raised by the referred questions, of what
is intended to constitute "sheltering" for a response under condition (1). As we
have noted, the Licensing Board found the problem with the record to be that
"when emergency planning officials testified about 'sheltering' as the protective
action under discussion, they were not always asked to explain the nuances
of that option."'" Contrary to the Licensing Board's suggestion, however, we
find that in their testimony before the Board, the planning officials provided
explanations concerning the plan that manifestly support the conclusion that, at
least at the time they testified, State planners had under serious consideration the
potential utilization of sheltering for the entire beach population for condition
(1).
In response to various intervenor questions about whether sheltering would
be recommended for the entire beach population and whether there would be
emergency broadcast system messages directing the entire beach population to
shelter, senior planning officials for the State and the applicants made it clear
that a recommendation to shelter the entire beach population under condition
(1), and an EBS message to that effect, were part of that protective action option.
fur example, during questioning about the withdrawal of draft EBS messages,
in response to an inquiry about whether, under conditions (1) and (2), officials
acting pursuant to the plan would consider recommending that the entire beach
population be sheltered, Anthony M. Callendrello, then Emergency Planning
44 E.,.• NHRERP (fawn of Seabrook). Vol. 16. at n-30; id. (fawn of Ihmptm). VoL 18, at n-26.
Cmrcded Testimony of Robert 1.. Goble, Ortwin Renn. Robert T. Bact. and Victor N. Evdoldnoff on
Behalf of lite [M.usAGJ on Sheltering Contentions. foL Tr. 10,963, at 73 (moot lhelters in beach area are in
walking distance of 1_ lItan IS minutes).
46 E.,., NHRERP (fawn of SeabrocC), Vol. 16, at n-30 to 31 (emphasis supplied); id. (fawn of Hamptm), Vol.
18, at n-26 to·n (slme).
'" LBP-90-12, 31 NRC at 440.
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Manager for New Hampshire Yankee, confirmed "[t]hal is correcL''48 Similarly,
when questioned about whether there were circumstances in which he would
recommend sheltering for the entire beach population under conditions (1) and
(2), Richard H. Strome, Director of the New Hampshire Office of Emergency
Management, stated that, while nol the "preferred option," the use of sheltering
was "conceivable:"49 Other illustrations of this type abound,~ with one of the
most telling being additional testimony by Mr. Bonds, in which he describes the
derivation of the "shelter-in-place" concept used in the plan and its relation to
the beach population.
After noting that the designation of major public buildings for sheltering
was considered an alternative to the shelter-in-place concept in which "you
seek shelter indoors rather than go through the process of identifying major
structures," Mr. Bonds went on to explain in response to questioning by counsel
for the MassAG:
I think we're all familiar with the radiation symbol that you find affixed to various post
offices and what not that survives from a period of 20, 30 some yean ago, the fallout shelter
concept. Public shelten: school; major locations; stock and so 00. lbat's the public shelter'
concept in my mind.
We did not adopt that shelter concept because in order to use it you've got to pick people
up, out of their homes as well as orf the beaches, out of their work place, out of schools,
every place else and move them to another location. If you're going to move them, keep
them moving.
Shelter.in-place was adopted as a much simpler process that says, you stay where you
are. Now, in dealing with the beach population we diose not to identify them as a separate
subset. Everybody else shelter-in-place; you folks, big public structures again, big public
shehen. Again, if you're going to have to move them, keep them moving.

Q So what I gather from what you're saying is that, it would take some time to shelter
the beach population or it would require some movement on their pan and some time to get
them into shelten?
A (Boods) If you were using the big public shelter process. The state has chosen not to
use the big public shelter process because it's a very complicated process. You've got to
move them, you've got to stop them, you've got to get them indoors. h's a very complicated
process. If all you have to do is get them moving and keep them moving outside of the
zone for the majority of the time, the maximum dose savings is going to be realized through
evaaJation. ror that range of inciden[tsl, to the extent that they exist at all in which sheltering
might be the recommendation, then the dose savings for the population is going to be realized
by moving them not to major public shelter some place else, you don't want to take that
time, that exposure time, you just want to .imply get them indoon, go inside. Not go inside
three blocks down the road or a half mile down the road at the junior high scbool, go inside.
You want to reduce the exposure period.

48Tr. 10,069.
49Tr. 10,061-62.
~ See Tr. 10,064-67, 10,101, 10,179, 10,183, 10,192-93, 10,715·16.
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Q Well, where are the people on the beach suppose to go inside?
A (Bonds) If we're talking about the transpottation-dependent transienu they will go to
where we di~01ued before. If the recommtndation should be to shelltr for the entire beach
population tmd everybody else, the recommendation will be to go indoors.

Q And where are you assuming that would be for the beach population?
A (Bonds) About the same place they would go indoors if a cloudburst happened, if it
started to rain, across the street where all the buildings, the shops, the material that's there.

Q Well, sometimes when there's a cloudburst people just get into their cars and leave the
area, don't they?
A (Bonds) That's true and we can't - we're not going to stop people fran doing that, and
we just can't possibly stop people from leaving, if they want to leave rather than shelter.

Q There is a difference between a cloudburst and getting people inside, shelters purpose of sheltering them from radiation, wouldn't you agree?

for the

A (Bonds) I think you misunderstand me. If we recommend that the person go indoors
they're not going to stand there and say, how, where, what, why. The message is going to
be pretty obvious that they are in some danger and they need to go inside.
If they're capable of making the decision, if I stand here I'm going to get wet, I want
to go inside, I as a planner, I'm assuming they're also able to say, I'm in some danger, if
they say go inside I'm going to be protected. They will have the ability to come to that
understanding and move inside.51

Mr. Bonds' testimony thus makes clear that, at the time of his testimony, the
planners contemplated that under condition (I), as opposed to condition (3),
sheltering could be a protective option for the entire beach population (or at
least a very substantial portion of that population) and that emergency messages
would direct the beach population to go inside to obtain protection. Further, and
contrary to the Licensing Board's apparent view, we think the record also makes
manifest that at the time they testified it was the understanding ofFEMA officials
that the State had not ruled out sheltering for the entire beach population, which
in turn could warrant development of implementing details.52
Finally, this same point - that the State was contemplating sheltering for the
entire beach population under condition (1) - was presented to us during oral
argument in July 1989. With counsel for the NRC staff and FEMA present, in
response to a question concerning what the NHRERP plan reflected regarding
sheltering for the beach population, counsel for applicants explained that "what
their plan reflects is exactly what I said and that is, should you use this well, in any of the situation[s], either one and three, you use this method. The
methodology will be to announce a shelter-in-place and the theory is people

51 Tr. 10,550-53 (crnphuis supplied).
52Tr. 13,184, 14,219·20. 14,252·53.
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who are not inside will go to the nearest place they can and shelter."53 This
statement, which was essentially corroborated by counsel for the staff,54 clearly
reflects the view that condition (1) sheltering would encompass the entire beach
population, not just those already in beachfront buildings. Nothing in the briefs
of the staff or applicants suggests anything to the contrary.55
Thus, our conclusion in ALAB-924 that the State contemplated that the
condition (1) protective action option for sheltering the beach population could
include all (or essentially all) of that population was one that was reasonable and
supported by the record. Be that as it may, the recent post-remand filings by the
State make it apparent that this is not now the State's plan. Instead, interpreting
the "shelter-in-place" option's proviso that "access to an indoor location" means
actually being indoors, the State now avers that what is contemplated for the
general beach population is that under condition (1), those beachgoers who have
their own transportation will be directed to employ sheltering as a protective
action option only if they are already in a building. Everyone else in the beach
area with transportation will be advised to go to their vehicles and to evacuate
(although they may of their own volition and without direction from emergency
management officials elect to enter a building in the immediate vicinity).s6
As we have previously indicated, it was not the intent of our remand in
ALAB-924 to direct planning officials to adopt sheltering of the general beach
population as a protective action and we do not do so now. Further, in response
to the Licensing Board's question concerning the need for implementing detail
relative to the available shelter in the New Hampshire beach area. we agree that
the need for such detail has for all practical purposes been vitiated, given the
State's post-remand assertions concerning the intended scope of the sheltering
option under condition (1). It seems apparent that a protective action whereby

53 App. Tr. 92.93.
54 S.6 App. Tr. 14344.
55The lame can be laid for the Ipplican1S' petition for Canmission review of ALAB·924. Su Applican1S'
Pctitim for Review c:L ALAB·924 (Nov. 10, 1989) at 8-9.
By the &arne tckcn, although the Licensing Board now clec1arci that, under the State'l MIheltcr-in-plaCC" cptim,
it i. Ippucntlhlt implementing deW} i. incmsistcnt with the NJIRERP beause under cmdition (I) the general
bcich population i. to CYlCUatc, LBP·90-12, 31 NRC It 449, this Itraightforwud and unequivocal Qp1anltion doca
not i!self Ippcar entirely cmsistcnt with the Board'. Dca:mbcr 1988 putia1 inhW decision m !hi. aubjca. Instead,
in cliJmisaing the need for implementing deWl for the general bcich populatim (the ao-called 98%), the Board
rclled upon the low probability that lhc1tcring would be utilized and unc:ertaintiea lbout the bcncfill of using 1hc1tcr
It all. Su LBP·88-32, 28 NRC It 7(f}·70. MOl'I:CM:l, the Board provided an extended dilc:ussim concerning
the amount of lhc1tcring needed for the entire bcich populItion, not &imply the two percent (approximately
SOO) who will need lhc1tcr beause they ate without trlnlportation. Su id. at 770-72. So too, in ill November
1989 explanatim c:onccming the effectiveness of ita licensing authorization dclenninatim, the Board'i explication
~des no hint of the ratimale it now pravidea in LBP·90-12. Su LBP·89-33, 30 NRC at 670-72.
FEMA atatCI that !hi. wu ill undcratanding of the State'l plan at the time itapprovcd the NJIRERP in December
1988. FEMA Memorandum at 2. Asauming!hi. ia ~ which i. not apparent from FEMA'I evaluatim c:Lthe
plan'. provisiona !eguding the bcich population, IU App. Exh. 43D, at 78·83 (FEMA Review and Evaluation of
the State of New Hampshire Radiological Emergency Rcaponse Plan for Seabrook Station (Dec. 1988», FEMA'I
approval wu not put of the rccorcI befoze the Licensing Board at the time the Board', decWon wu made.
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the beachgoers remain inside or, if not inside, return to their cars and begin to
evacuate can be carried out without the type of implementing details that we had
previously envisioned would be necessary if the entire beach population was to
be directed to shelter in buildings near the beach area.
This does not, however, end the matter with respect to our remand of the
sheltering issue. The Licensing Board acknowledges that events subsequent to
our decision in ALAB-924 have served to reveal "confusion" between the State
and applicants concerning some "finer details" of the State's planning for the
general beach population and iequests that we afford it greater discretion to resolve "any remaining uncertainties."'" This observation has substantial merit In
light of the State's post-remand filings clarifying the existing adjudicatory record
concerning the scope and details of the sheltering option for the transient beach
population under condition (1), in the context of the intervenors' challenges to
the adequacy of the sheltering option for the general beach population, we find
it incumbent upon the Licensing Board to ensure that, as a consequence of evidence previously submitted by applicants in the course of the hearing, several
related matters are clarified. First, because the evidence presented by applicants indicates that automobiles are assigned no c10udshine sheltering value by
planners,.58 the Board should ensure that the record contains an adequately supported explanation for distinguishing between those nontransportation-dependent
beachgoers already within a building, who will be directed to shelter, and all
other beachgoers, who will be directed to go to their cars and evacuate, in terms
of condition (l)'s purpose of utilizing sheltering for "achieving maximum dose
reduction."~ In addition, given the testimony by New Hampshire emergency
planning officials suggesting the need to distinguish between suitable and unsuitable shelter/,0 the Licensing Board should ensure that the record is clear as
to whether such measures are necessary relative to the "shelter-in- place" option
as now described by the State. Finally, given applicants' evidence acknowledging the central importance of quality emergency notification messages,61 the
Licensing Board should ensure that any EBS/beach public address message proposed for use relative to condition (1) makes clear the steps that all members of
the beach population are to take in the event that a "shelter-in-place," as now
described by the State, is recommended. Whether any of these matters requires

"'LBP-90-12, 31 NRC at 454 •
.58 Sec Tr. 10,112; App. &h. 34, at 34 crable 10).
~ AppliC&l1ll' Direct Testimony No. 6, at 19; lee LBP-88-32, 28 NRC at 7S9 (choice of pnuctivc atUm will be
bued upm maximizing dose livings to beach population as a whole).
!iO See mpra notes 40-41 and accompanying lcxL

61 See Tr. 10,048-49. Su al.ro ALAB-932, 31 NRC 371, 39S-96 (1990).
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additional submissions from the parties is a matter we leave to the initial
judgment of the Licensing Board.til
It is so ORDERED.
FOR TIIE APPEAL BOARD
Eleanor E. Hagins
Secretary to the
Appeal Board

til Because the peak beach ICUOIt hu ended and does not begin again until June 1991, nothing in this memorandum

now affords a ground for mscinding !he authorization for !he Scabroolt opc:rating licerue. &. 10 c.F.R.
ISO.47(cXl).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Peter B. Bloch, Chair
Dr. George C. Anderson
Elizabeth B. Johnson

Docket Nos. 50-250-0LA-5
50-251-0LA-5
(ASLBP No. 90-602-01-0LA-5)
(Technical Specifications
Replacement)
(Facility Operating LIcense
Nos. DPR-31, DPR-41)

In the Matter of

FLORIDA POWER & LIGHT
COMPANY
(Turkey Point Nuclear Generating
Plant, Units 3 and 4)

September 25, 1990

The Licensing Board decided that it has the authority to declare a sua sponte
issue even after the intervenor has becn dismissed as a party. However, it
decided to refer its concerns to the Advisory Committee on Reactor Safeguards
and to dismiss this case because the grounds for a sua sponte issue do not exist.
RULES OF PRACTICE:

SUA SPONTE ISSUE

If a Licensing Board, in the course of its duties, discovers an important safety
or environmental issue, it must declare a sua sponte issue, pursuant to 10 C.F.R.
§ 2.760a, whether or not there are parties interested in that issue or remaining in
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the case. The sua sponte authority is an added protection for the public interest
that the Board exercises on its own authority.
TECHNICAL ISSUES DISCUSSED
Standard Technical Specifications;
Change in Mode Reduction Requirement, Technical Specifications;
Boration, Loss of Ability to Reduce Modes;
Loss of Coolant Loop;
Allowed Outage Time;
Errors in No Significant Hazards Report, Significance of.

MEMORANDUM AND ORDER
(Consideration or Possible Sua Sponte Issues)

Memorandum
The purpose of this opinion is to consider whether or not to declare a sua
sponte issue based on information that came to our attention while this case
was pending and before we dismissed the Intervenors from the case. We have
decided that, despite the position of the remaining parties, we have the authority
to declare a sua sponte issue at this stage of the proceeding, even though there
are no parties left in the case.
However, after considering the facts submitted to us by the Staff and the
Applicant, we have decided that there are no issues of sufficient importance
to declare a sua sponte issue. In the course of our opinion, we discuss some
matters that concern us, and we request that the Advisory Committee on Reactor
Safeguards make an independent assessment of the significance of those matters.
The proceeding is dismissed.
I.

PROCEDURAL BACKGROUND

We have granted Applicant's motion to dismiss from this proceeding the
Nuclear Energy Accountability Project (NEAP), the only remaining intervenor.
LBP-90-24, 32 NRC 12, 13 (1990). In addition, we requested information from
the Staff of the Nuclear Regulatory Commission for the purpose of determining
whether or not to exercise our sua sponte authority. We stated, id. at 17-18:
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Punuant to 10 C.F.R. §2.76Oa,

Matten not put into controveny by the parties will be examined and decided by the
presiding officer only where he or she determines that a serious safety, envirmmentaI.
or common defense and security matter exists.
This authority to raise matters on our own or "SIIIl spollle" gives rise to the responsibility to
determine whether or not to use the authority.
In dismissing NEAP after having reached a determinatim that some of its contentions
were litigable, we have a responsibility to consider whether or not to retain jurisdiction of
one or more of its contentions as a SIIIl sp01lle matter. In reaching this determination, we
must consider the seriousness of each contention. However:
'Ibe mere acx:cptance of a contentim does not justify a board to assume that a serious
safety, envirmmenta1, or c:ommm defense or security matter exists or otherwise relieve

it of the obligatim under 10 C.F.R. 2.760a to affirmatively determine that such a matter
exists'!
furthermore, if the matter has already been spotlighted for serious consideratim by the Staff,
apart from the hearing process, then the seriousness of the issue is mitigated and • Board
need not declare it to be a SII/J spOlllt issue.2

II.

FILINGS

The filings relevant to this decision are ''NRC Staff's Response to Licensing
Board's Order of July 17, 1990," August 31, 1990; and "Applicant's Response
to Memorandum and Order (Motion to Dismiss)," September 14, 1990.

m,

ARGUMENTS OF THE PARTIES

A.

The Licensing Board Lacks Jurisdiction

1.

Staff Argument

The Staff has argued that the Licensing Board lacks jurisdiction for two
reasons. First, because NEAP has appealed our ruling that dismissed it from
the case and that once a notice of appeal has been filed, the Licensing Board
1 Tua.r Udlitiu GervrGlillr Co. (Comanche Peak Steam Electric Station, Units 1 and 2), Cll·81-36, 14 NRC
1111,1114 (1981).
2Cu.ciNUlli Gas DNl Euctric Co. (William It Zimmer Nuclear Power Station. Unit 1). Cll·82·20. 16 NRC
109.110 (1982). AI Commissioner Assc1stine poinIs OIIt in his dissent in Ibis cue, at 116, cvm the Staff agreed
that the particular issue mel the criteria for admission u • IIMJ 1p01Ile issue because it wu ". mOlt .cnoua
isaue.M Although the Commission iudf' appcus not to offer. rationale Cor how it could take the action it did. in
face of the regulatim - and Chairman Palladino. made it elear at 112 that be did not intend to rcvcke the IWJ
1p01Ile authority - we believe that our explanatim In the text of Ibis dec:isim pmvidea an apprcpriate rationale
.ympathClic to the intent of the Commissim.
However. In Ibis ale we are uninformed of the Staff'. evaluation of the importance of the isauea bcf'ore Ul
or of the extent of its followup of these issues •• 0 the proper application of the ZUrurvr rule is not apparent.
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loses jurisdiction over the issue being appealed. For this proposition, it cites
Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), ALAB859, 25 NRC 23, 27 (1987).
Second, the Staff argues that should our dismissal of NEAP be sustained the
issues in the case would then become uncontested and would rest exclusively
with the Staff. Their form of citation ("see'') for this proposition implicitly
recognizes that the cases are not directly in point; it is:
See, Public Strvict ofNtw lIampshirt, tt al. (Seabrook Station, Units 1 and 2), ALAB-8S4,
24 NRC 783, 790-91 (1986); Consolidattd Edison Co. of N.Y., 1nc. (Indian Point, Units 1,
2 and 3) ALAB-319, 3 NRC 188, 190 (1976).

2.

Applicant's Argument

Applicant introduces the additional argument that the Board lacks jurisdiction
at this stage of the case - prior to the issuance of a Notice of Hearing that states
the issues to be adjudicated and the parties that are admitted. It relies on two
cases: Public Service Co. of Indiana (Marble HilI Nuclear Generating Station,
Units 1 and 2), LBP-86-37, 24 NRC 719 (1986),3 and Rockwell International
Corp. (Rocketdyne Division), ALAB-925, 30 NRC 709 (1989), aff'd, CLI-905, 31 NRC 337 (1990).
In Marble Hill, the Board found that it lacked authority to take further action
under the provisions of 10 C.F.R. §2.107. Applicant relies on the scholarly
analysis of that Board, 30 NRC at 723-24, which concluded that hearings
historically have had two parts:
The first was 10 rule on requests for hearing and petitions 10 intervene. The second was 10
exercise the Commission's authority to issue any notice of hearing in the event a hearing is
granted upon a petition or to issue any other appropriate order.

• ••
[F]ull analysis leads to the conclusion that the regulations, statutes and the Federal Register
notice all anticipate a bifurcated process in operating license proceedings where first the
threshold intervention issue is settled, then the notice of hearing is issued.

Applicant would have us conclude that the sua sponte authority attaches to the
second part of this bifurcated process and that since we have not issued a notice
of hearing we do not have sua sponte authority pursuant to 10 C.F.R. §2.760a
- whether or not a serious safety issue may be found to exist.

3 Although deciJions of licensing boards are not "~t," it is always helpful to consider the view. of fellow
judges and to attempt to achieve uniformity and predictability of results in areas where neither the Appeal Board
nor the Commissim has spoken.
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Applicant cites Rockwell for the proposition that a presiding officer, whether
in Subpart L proceedings or in other Commission proceedings, may not ask
questions of the parties before ruling on a petition for a hearing.

3.

Conclusion

We conclude that the question of whether or not we can retain jurisdiction
.to raise a sua sponte issue, in the absence of a party, is a question of first
impression. None of the cited precedents deals directly with the appropriate use
of the sua sponte authority in this situation.
Despite the fact that the Commission obviously does not favor sua sponte
issues, we consider that it is implicit in the sua sponte authority itself that
a Board can examine certain serious issues on its own authority and that its
authority does not depend on any party raising or being willing to pursue those
issues, nor does it depend on the stage of the proceeding. This authority is
unusual in judicial-type proceedings. It apparently arises from the belief that no
officer of the NRC who sees a serious safety issue may work with closed eyes
and pretend that it is on someone else's beat.
The authority is, however, closely supervised by the Commission, which
must receive immediate notice of its use. Consequently, there is no chance that
a Board will go out on a limb by itself and raise issues that the Commission
does not also consider serious.
The most applicable case appears to be Comanche Peak, Units 1 and 2), CLI81-36, supra. In that case, the Board adopted the contentions of a dismissed
intervenor without making specific findings that supported its declaration of
a sua sponte issue. The Commission, at 14 NRC 1114, directed the Board
to make affirmative findings under 10 C.F.R. § 2.760a before declaring a sua
sponte issue. However, there was no requirement that any other party have an
interest in pursuing the issue. It was enough that the Board itself would pursue
the issue.
The rationale for permitting a Board to declare sua sponte issues appears to
be that a Board's expertise is an additional protection for the public interest,
beyond the protection provided by the adversary process. It is our belief that if
a Board learns, during its contact with a case, that there are serious issues, then
it is authorized to use its expertise - which includes the technical expertise
of two of its members and the legal expertise of the third - to pursue those
issues. This is, of course, a highly unusual authority. It can exist because we
are a judicial tribunal within the executive branch, not subject to Article III
limitations concerning the need for a case or controversy. We understand that
this unusual authority should be used sparingly and with great caution. However,
the authority does not depend on parties having any formal role in the pursuit of
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sua sponte issues, so that their absence from the case does not provide a reason
to limit the Board's authority to use its expertise to pursue these issues.
We find that the cases cited by Staff are not persuasive. Voglle, supra, was
cited for the proposition that a Licensing Board loses jurisdiction over an issue
that has been appealed. In this instance, NEAP has appealed its dismissal. It
has not appealed our inquiry into declaring a sua sponte issue, nor is its appeal
in any way directed at our decision to inquire. Thus, the appeal does not affect
our jurisdiction to pursue sua sponle issues in the absence of a party.
Staff also cites Seabrook, supra, which deals with an intervenor's argument
that a Licensing Board must make findings on an issue that the intervenor argued
was important to safety. The Commission found that a Licensing Board needs
to act only on contested issues and on issues that it has declared sua sponte. A
Licensing Board is not required to act on any other issues. Similarly, Indian
Point, ALAB-319, supra, 3 NRC at 190, stands for the proposition that: "[A]
license board is neither required nor expected to pass upon all the items which
the staff must consider and resolve before it approves the license."
Here we fully understand that the Staff's responsibility far exceeds our own,
which is limited to the grounds set forth in the fonnal grant of sua sponte
authority, which is "to be exercised sparingly." Id.
Applicant's argument, based on Marble Hill, has suggestive but not controlling force. That case involved interpretation of 10 C.F.R. §2.107, which
provides authority to a Board to determine issues related to withdrawal of an
application but which predicates its authority on the issuance of a "notice of
hearing" - which the licensing Board interpreted to be notice that sets the
matter for hearing and not the notice that invites public participation in the adjudicatory matter. The parallel to section 2.76030 if any, is that the predicate to
authority must be present With respect to section 2.76030 the sua sponte authority is predicated on a finding that a serious matter exists. It is not predicated
on the issuance of a notice of hearing; and, given the purpose of the sua sponte
authority, we do not infer this additional predicate to its use.
We have similar reasons for rejecting the applicability of the Rockwell case.
The use of the sua sponte authority is carefully hemmed in by Commission
overview and its purpose suggests that it be used whenever the presiding officer
becomes aware of a serious matter before it.
We conclude that we have the sua sponte authority and we proceed, therefore,
to a careful examination of whether or not the grounds for its use exist.
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IV.

CONSIDERATION OF INDIVIDUAL CONTENTIONS

A.

Contention 11

1.

Reasons We Admitted the Contention
In admitting Contention II, we said:
The proposed cootention stales:

crs

The RTS relaxes the
became MODE Applicability is explicitly defined for each
Surveillance Requirement and forced MODE reductioos required by Actiat statements
will. for the most part, stop with the fint Mode beyond the LCO requiremenL

In oral argumcot at the prehearing conference, Petitioner stated:
The Applicant in their safety evaluation admits in some cases that there will be a
relaxation compared to the current requirements. They even cite an example that
the revised tech specs for the emergency core coolant system, the Eees, the mode
applicability for modes I, 2, and 3 and the action statement mode stops at mode 4,
while the current tech specs requires mode reduction to mode S. So the current tech
specs require them to implement a mode reductioo to Mode S, and then the revised
tech specs are not as restrictive. They only require mode change to Mode 4. (1'r. 1m.)
Petitioner then has criticized Applicant for failing to document or to present supporting
references for its stalement that "in Mode 4 the probability and consequences fran a design
basis rupture is reduced." (1'r. 104.)
Applicant', answer to this question of laclc of analysis is that the change is coosistent
with the standard tedmical specifications for Westinghouse plants.· (1'r. lOS.) Applicant
coocedes that there is some risk from being in Mode 4 rather than in Mode S. (Statement
of Counsel, Tr. 106.) Applicant also concedes that it did not provide a systematic review of
possible accident sequences that might occur in Mode 4. (Statement of Counsel, Tr. 108.)
Nor has the Board or the public been provided with supporting analyses from the Staff's
acceptance of the standard technical specificatiats. (siaff Counsel, Tr. 113.)
Under the circumstances, we cooclude that Petitioner has created a genuine issue of fact
coocerning Applicant'S omission fran its analysis of consideration of the risks related to
the change in mode reduction requirements. Hence, this contentioo shall be admitted with
respect to this genuine issue of fact.

2.

Staff and Applicant Conclusions

S~f assures us that this is not an important safety issue. It states that
modes need be reduced only until all required equipment for a particular mode
is available. When all required equipment is available, that particular mode has
been designed for safety. Further mode reductions are considered to add little to

• Although we an! not aWan! of any anal)'ICI accanpanying the ItIndudizcd tcdmic:a1 'pec:ilicatians - and
thCld'are have. void OIl our m:ord - we .uspect that there may be very Iillle difTc:rcnce in risIt oc:cw:ring
because of.. 150" difference in temperature between hot and cold shutdown, occurring in ••ystem designed for
exlJane1y high pressun:s and temperatures.
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reactor safety. "Safety Evaluation by the Office of Nuclear Reactor Regulation
Related to Amendment No. 137 to Rlcility Operating License No. DPR-31 and
Amendment No. 132 to Facility Operating License No. DPR-41 Florida Power
and Light Company Thrkey Point Unit Nos. 3 and 4 Docket Nos. 50-250 and
50-251," August 28, 1990 (Safety Evaluation) at 28.
Applicant relies on the Staff's reasoning.
3.' Conclusion Concerning Contention 11
Based on the filings before us, we have no reason to believe that there is
a serious safety issue here. However, we remain uneasy that the Staff and
Applicant appear not to have done any troubleshooting concerning possible
scenarios that could result in an accident, despite the analyses of mode stability.'
We are particularly uneasy that there is no indication of any effort to ascertain
whether the original plant designers, who wrote technical specifications that
required a further mode reduction, had any knowledge that Jed them to introduce
a requirement that now seems to be completely purposeless.
There is no answer in our record concerning the possibility that the original
designers knew something that has been Jost. There also is no indication of
systematic troubleshooting. We are, however, without resources to reach a
conclusion as to the importance of these omissions.
B.

Contention 14

1.

Reasons We Admitted the Contention

After refusing to admit most of Contention 14, we explained our admission
of a portion of Contention 14 as follows:
[We] ••• would have ended our inquiry [into the admissability of Contention 14] but
for language in the No Significant Haurds Evaluation at App. A 3/4 1-17 that we do not
fully understand. The language that we do not undentand states:
After berating to cold shutdown SDM, the Olly boration system functioo is make-up
for loss in volume due to shrink. In the event that this capability is lost in this time
interval. lhe planl's ability 10 reduce modes as required i.J losl, but the safety aspect of
maintaining the SDM is preserved. So, extending the time period to restore operability
to the pumps or flow path does not result in an increase in the probability of or impact
on the consequences of an accident previously evaluated. [Emphasis added.]

'Such lrOUb1erhooting, which ~1eI PRA (probobility rid: __ men!) or f.u1t·trec andyair but without
quantification. can IpOt UIWtIiclpatcd inlcnctians among plant systems or unexpected IOU!a:S c:L .ccidcnlS lhat
result from idiosyncracies in • ~culu plant.
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Our concern is that it seems to be possible, during the additional time in hot standby, to lose
the ability to reduce modes; the possible safety implications of this loss of ability require
explanation. Accordingly, we find the Applicant's explanation inadequate and admit this
contention for this one purpose.

2.

Staff and Applicant Conclusions

Staff concludes that it is not possible for Applicant to lose the ability to
.reduce modes. Staff states that even if both of the flow paths required by RTS
2.1.2.2 were lost, two additional methods would be available: (1) the Chemical
and Volume Control System, and (2) safety injection pumps taking suction from
the refueling water storage tank. Safety Evaluation at 29-30.
Applicant, in its Response at 10, states that:
Maintenance of the reactor in Mode 3 (hot standby) and fully borated to 1% delta-1cJ\c at
2OQ op constitutes reactor operation under safe and stable conditions.

It cites the Safety Evaluation, at 28, for the proposition that the plant has been
designed to be in this mode and that it may therefore be expected to fully
accommodate accidents and transients that might occur while it is in that mode.

3.

Conclusion

We have no basis for concluding that this particular technical specification
gives rise to an important safety question. However, we are distinctly uneasy that
neither of the parties has explained the reason that Applicant's No Significant
Hazards Evaluation stated that the plant could lose the capacity to reduce modes.
Was there an error in the choice of words? Was there an error in failing to
consider other ways to reduce mode? What was the source of the error? Was
something important being considered without fuUy describing the problem that
the analyst had in mind?

C.

Contention 30

1.

Reasons We Admitted the Contention
In admitting Contention 30, we said:
Proposed Contention 30 states:
Specifically, the amendments would change the CTS at specification 3/4.4.1.1. The
RTS relaxes the allowed outage time for a Reactor Coolant Loop in Mode 1 from one
hour to six hours.
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Petitioner objects to a relaxation of the outage time for a Reactor Coolant loop in Mode
I, from one hour to six houn, because operation with two loops has not been analyzed. No
Significant Hazards Evaluation at §2.1.1 2)&.2. We conclude that this Cattentioo shall be
admitted.
Applicant's explanation is far from complete:
Relaxing the time limit to be in [get into]6 HOT STANDBY from one to six hoon will
allow the plant additiooal time to restore the loop or perform a normal shutdown.
Increasing this Ac:nON statement time limit will have a minimal impact <Xl a
previously evaluated accident because the Ac:nON statement only applies in the
lUIlihly event of a single RCS loop being lost during MODE 1 or 2. With power
above the P-8 setpoint, a second plant accident transient during the time interval of the
Ac:nON statement is lUIlihly. The Reactor Trip System continues to monitor plant
conditions during the Ac:nON time itterval and trip functions such as overtemperature
delta.T, or loss of ftow are available to provide protectioo during the Ac:nON time
interval. Fmally, adopting the proposed Ac:nON time has the potential benefit of
reducing the number of reactor trip transients imposed <Xl the planL7 [All emphasis
added but for all-caps.]
Petitioner challenges Applicant's justification for this change (Tr. 160):
Increasing this Ac:nON statement time limit will have a minimal impact 00 a
previously evaluated accident btcalLft the ACIlON s/attmtlll only appliu in the
lUIlihly twill of a sing[t ReS loop bting lost dJlring MODE 1 or 2. No Significant
Hazards Evaluation at App. A 3/4 4-2. [Emphasis added.]
The Board agrees with Petitioner that this panicular justification is lacking. An Ac:nON
statement should not be justified simply because it would be used only rarely. The question
is whether it is safe when it is used.
Petitioner also challenges this new outage provision because Applicant has deleted the
technical specifications governing operations with two loops, stating that the safety analysis
for the plant has not analyzed the safety of operating with just two loops. Tr. 160-61:
Proposed Technical Specificatioo 2.1.1 at App. A 2-1 ("••. power operation (MODES 1
and 2) with less than three loops is not analyzed in the safety analysis.j. In an attempt to
explain this problem, Applicant erroneously stated that this technical specification permits
"hot standby" and not operation and that there is no need for a guideline governing optration
with two loops when all that will be attempted is hot standby with two loops. Tr. 162.
However, Proposed Technical Specifications 3/4.4.1.1 A. 2) Co at App. A 3/44-1 ltates that
"The allowed outage time for a REACTOR COOLANT LOOP in MODE 1 is relaxed from
me hour to six houn." [Emphasis added.]
Since the loss of a coolant loop reduces heat removal capacity, it is important that
operatioo in this mode even for six hoon be analyzed. However, that apparently has not
been done. Nor are we pleased with the Applicant's use of the adjectives "minimal impact,"
"unlikely event," and "unlikely," in place of analysis. While it may be true that this change
increases plant safety through reducing the number of reactor trip transients, that depends
on whether this panicu1ar change is safe and can be justified.

6 Proposed Technical Specifications 3/4.4.1.1 A. 2) c, App. A 3/4 at 4- 1 statcslhat '"The allawt:d outage time for
a REACTOR COOu.Nr LOOP in MODE 1 [I) is !cl&xed from one hour to lix hows."
7 No Significant HazardII Evaluation, App. A 3/4 at 4-2
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2.

Staff and Applicant Conclusions
Staff states in its Safety Evaluation at 30:
[TJhe six houn set fonh in this contention is not an allowed ootage time. • • • In this case
RTS 3.4.1.1 ACI10N does not pennit a mnedial ac:tioo with an opportunity for continued
operatioo. Rather, it consists only of a specification that ~uires completion of shutdown.
Throughout the Standard Technical Specifications 6 hoon has beat adopted as a standard
time for achieving HOT STANDBY and has been implemented in many Westinghouse
Plants. Generally the time f:L 6 houn to achieve HOT STANDBY allows sufficient time for
the plant to be shutdown in a controlled and orderly manner, and thereby reduce the potential
for c:ha1Ienges to safety systems and the initiation f:L plant transients •

•••

[PJrovisions have beat made for adequate heat mnoval capacity under all operating con·
ditions. If reactor power is above 45% and flow in ooe loop is suddenly and significantly
reduced, the reactor will automatically trip. Several divene trip funetioos are provided to
assure this, including overtemperature 6.T, loss of flow, low voltage or low f~ucncy on
pump power supply bus, and pump circuit breaker opening. Therefore, this Action Statement
will genera1IY' not be entered at power levels above 45%.

•••

• • • Many yean of reactor operating experience in various transient conditions provide
confidence that the plant can be safely shut down with two loops operating. The staff
concludes that provisions are in place to safely shut down the plant when one coolant loop
is inoperable and that no serious issues exisL

Applicant adopts Staff's explanation without any comment of its own.

3.

Conclusion

We join Staff and Applicant in concluding that there is no serious safety
question concerning operation for 6 hours with one coolant loop down for
the purpose of making an orderly transition to hot shutdown mode. We are
uncomfortable that Applicant'S No Significant Hazards Evaluation treated this
technical specification as an allowed outage time. A passage we already quoted
said:
Relaxing the time limit to be in [get into]9 HOT STANDBY from one to six houn will
allow the' plant additional time to restore the loop or perform a nonnal slmtdown. [Emphasis
added.]

• The use of the word Mgezu:nlly'" IUggests thlt Staff eiIher is being very cautious in accepting the poaibilily
that for lOOle unknown reason (failure of an autanatic trip?) the plant could c:ontinue at power above 45%, or
that the Staff knows of an exception. We urge !he Staff to examine this commc:nt and determine for itself' that ill
arWyais is complete.
'Proposed Technical Specifications 3/4.4.1.1 A. 2) c, App. A 3/4 at 4-1sutes that 'The allowed outage time for
a REAcroR COOlANT LOOP in MODE 1 [11 is relaxed from one hour to lix hows."
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We are puzzled that Applicant apparently misinterpreted its own revised
technical specification. We are even more puzzled that the Staff did not comment
on the Applicant's apparently careless use of language.
D.

Overall Conclusion

We have concluded that there is no serious safety question with respect to
any of the follOwing contentions: 11, 14 and 30.10 As a consequence, we also
conclude that there is no significant environmental question raised in the case. ll
On the other hand, we are outsiders from the Staff process and we are left
uneasy by a few aspects of what we have seen. With respect to Contentions
14 and 30, there are unexplained differences of opinion between Applicant
and Staff. With respect to Contention 14, there is an apparent unexplained
difference of opinion concerning whether the ability to reduce modes might
be lost. With respect to Contention 30, there is an unexplained difference of
opinion between the No Significant Hazards Analysis and the Safety Evaluation
concerning whether Applicant may return this nuclear plant to full power if flow
is restored in the inoperative loop during the six hours that the plant is being
placed in hot standby condition.
In addition to these Applicant "errors," Staff found an additional error with
respect to Contention 6. It stated in the Safety Evaluation at 26 that the No
Significant Hazards Report:
errooeously indicated that mode reduction would not be required for 14 houri after inoperability had been established for a diesel generator in one train and a different canponent in
the opposite redundant train. This was inconsistent with the Revised Technical Specifications, which correctly requires mode reduction within 7 boon • • • •

We are aware that there is a level of error that is acceptable with respect to
any complex task. Hence, we are not sure what to make of this particular level
of error.
In addition, we are concerned because we cannot find any indication that in
changing the technical specifications either Applicant or Staff has gone back
to the bases for the initial technical specifications to ascertain whether there
are special reasons why those initial specifications should not be varied in this
particular plant Similarly, we have advocated troubleshooting to determine

10 Our c:mclusion is wilhout pn:judice to • fresh examinatiOn ahould we be rcvencd in our determination to
dismisa the parties in Ihia cue. Our review procca. in determining whc:ther or not to declare • sua spofIU issue
obviously is1css thorough Ihan would occur in litigation. We wou1d have no difficulty Ulcasing fresh evidence
Ihat affects our c:mc1uaion.
11 s.. Safety Evaluation at 31.
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whether there are unique scenarios in this plant that would make the standard
technical specifications unduly risky in this unique setting.
In making these observations, we are fulfilling the obligation of judges to.
review our record with care and with concern for public safety. At the same
time, we are aware that Staff experience with operating plants is an invaluable
resource and that this Board must be humble in comparing our combined skills
with those available within the Staff. So we accept the possibility that our
perspective is quite limited and our concerns may not be particularly weighty
when considered by sldlled, experienced Staff members.
On the other side of the balance, we also are aware that even sldlled,
experienced Staff members can at times fall into habits or thought patterns in
which important information can inadvertently be overlooked. Consequently,
we consider it important that the Staff know our concerns and evaluate them
sympathetically. In this instance, what we have observed is one of many planned
revisions of technical specifications, so it is particularly important that any
difficulties be ironed out for the sake of the entire program.
We ask that the Staff seriously consider our views. We also ask that the
Advisory Committee on Reactor Safeguards (ACRS), which is a technical check
on the Staff, should consider whether or not it is worth its while to pursue any
of the issues we have raised.12
On a more narrow legal note, we have decided that this case must be
dismissed. With our limited expertise and limited exposure to this case, we
do not find any important safety or environmental questions to declare to be sua
sponte issues.

Order
For all the foregoing reasons and upon consideration of the entire record in
this maUer, it is, this 25th day of September 1989, ORDERED, that:

11 We considered ~ jurisdiction while !he ACRS c:msidercd our c:onccms. However, we an: lltisficd thtt
!he ACRS lDd !he swr will dctcrminc whClhcr our concerns an: worth funhcr pursuit and thtt, if appropriate,
!hey will cuefu11] follow up on any of our c:onccms !hat !hey find aencus. In any event it is not necessuy for us
to retain jurisdiction. lUrthcrmon:, it ultimately i. !he Cornmiuim !hIt decides whClhcr or not IIIIJ IpollU issues
arc Iptr:lpriate r~ Idjudicatim, lDd !hey arc always r_ to dcclsn: such an issue and to remand it to us.
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This case is dismissed.

THE ATOMIC SAFETY AND
LICENSING BOARD
Dr. George C. Anderson (by PBB)

ADMINISTRATIVE JUDGE
Elizabeth B. Johnson (by PBB)

ADMINISTRATIVE JUDGE
Peter B. Bloch, Chair

ADMINISTRATIVE JUDGE
Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

Docket No. 50-440

In the Matter of
CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.
(Perry Nuclear Power Plant,
Unit 1)

September 25, 1990

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by Ohio Citizens for Responsible Energy, Inc. (petitioners)~ that requested
the Nuclear Regulatory Commission (NRC) order the shutdown of the Perry
Nuclear Power Plant, Unit 1 (perry) and issue a Notice of Violation and impose
a civil penalty on Cleveland Electric Illuminating Company (Licensee). The
petition alleged that the Licensee had operated in violation of its Technical
Specifications since November 1989. In denying the request, the Director found
that the Licensee had not operated Perry in a manner contrary to that permitted
by its operating license.
TECHNICAL ISSUE DISCUSSED
Essential Service Water System.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

By Petition of April 6, 1990, Ms. Susan Hiatt, on behalf of Ohio Citizens for
Responsible Energy, Inc. (petitioner), requested that the U.S. Nuclear Regulatory
Commission (NRC) order the shutdown of the Perry Nuclear. Power Plant,
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Unit 1. (Perry) and issue a Notice of Violation and impose a civil penalty on
Cleveland Electric IIluminating Company (Licensee). By letter of May 29. 1990.
the NRC acknowledged receipt of the Petition and denied Petitioner's request
for immediate shutdown of Perry.
The Petitioner asserts that in November 1989. the Licensee failed to return
one of two redundant trains of the essential service water (ESW) system to an
operable status within the time limit specified by the technical specifications.
and subsequently failed to commence a shutdown of the plant as required by the
technical specifications. The Petitioner asserts that Perry has been operating in
this plant condition since November 1989. The Petitioner asserts that because the
Licensee failed to comply with the provisions of the technical specifications. the
Licensee operated Perry in violation of its operating license during the period
from November 1989 to April 6. 1990.
The NRC has reviewed the Petition regarding the alleged operation of the
ESW system during the specified time period and concludes that the Licensee
did not operate Perry in a manner contrary to that permitted by the operating
license. as defined by the requirements of the technical specifications. My formal
decision in this matter follows.
II.

BACKGROUND

On April 3. 1990. the Licensee declared an "alert" in accordance with the
Perry Emergency Plan because of the declared inoperability of both loops "A"
and "B" (also known as Divisions 1 and 2, respectively) of the ESW system.
While conducting a surveillance test of the Division 1 emergency diesel
generator on April 3. 1990. the Licensee declared that the "A" loop of the ESW
system was inoperable when a manway gaslcet failed on the pump's discharge
strainer at 12:35 am. The resulting water spray wet several electrical components
in the immediate vicinity of the discharge strainer. including the motor control
center ofESW screen wash pump "A." causing the loss of that pump. At the time
of the event, screen wash pump "B" for the Division 2 ESW traveling screen
was out of service for maintenance and had been out of service since November
1989. At 2:32 a.m .• as a result of both screen wash pumps being inoperable. the
Licensee considered both traveling screens to be inoperable because of the loss
of automatic backwash capability. With both of the redundant traveling screens
considered inoperable. the Licensee declared Divisions 1 and 2 of the ESW
system inoperable as well as the systems that they supported. At 2:37 a.m .•
the Licensee declared an "alert" in accordance with its emergency plan. At 6:01
am.• the Licensee terminated the "alert" after restoring ESW loops "A" and "B"
and their support systems to operable status, and after consulting with officials
of the State of Ohio and of the local county.
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III.

DISCUSSION

The Petition is based on the assumption that in November 1989, Division.
2 of the ESW system could not perform its required safety function when its
screen wash pump was removed from service, and as such, Division 2 and the
systems that it supports should also have been declared inoperable. Based on
this assumption, Petitioner asserted that the Licensee had 72 hours to restore
the Division 2 ESW system screen wash pump to service, and failing to do so,
should have placed Perry, Unit I, in hot shutdown within the next 12 hours and
in cold shutdown within the following 24 hours as required by the technical
specifications for the supported systems. The Petitioner asserted that by not
shutting down the plant as required. the Licensee operated Perry Unit I, in
violation of its license, during the period November 1989 to April 6, 1990.
As a result. Petitioner requested an immediate shutdown of Perry Unit I, and
enforcement action, including civil penalty, against the Licensee. By letter of
May 29, 1990, I denied Petitioner's request for an immediate shutdown.
The Staff has determined that Petitioner's assumption is incorrect regarding
the inability of Division 2 of the ESW system to perform its required safety
function when ESW screen wash pump "B" is inoperable.
The ESW system supplies cooling water to the plant from Lake Erie and
operates during hot standby, cold shutdown, and accident conditions. The
ESW system is a safety-related system consisting of three independent and
redundant cooling loops. Loops "A" and "B" provide cooling water to the heat
exchangers of the emergency diesel generators, the emergency closed cooling
system, the residual heat removal system, and the fuel pool cooling system.
Loop tiC" provides cooling water to the heat exchanger for the high pressure
core spray (HPCS) diesel generator and to the HPCS pump room cooler. Each
loop includes a full-capacity pump located in the ESW pumphouse, which takes
sucticn from a common forebay. Two parallel, independent, and redundant
full-capacity traveling screens located in the forebay are provided for rough
filtration and debris removal. Debris that accumulates on the traveling screens is
removed by water spray from their respective screen wash pumps. The ESW
system pumps are not normally operating. Instead, all loops of the system
are initiated manually or are initiated automatically by loss-of-coolant accident
(LOCA) signals or by the loss of power to the associated electrical bus. The
ESW system is designed such that any two of the three loops can provide all
necessary cooling to meet the requirements in the technical specifications during
emergency and accident conditions.
The technical specifications require that each of the ESW loops be operable and that, if a loop becomes inoperable that is associated with system(s) or
component(s) required to be operable, then those associated system(s) or com-
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ponent(s) be declared inoperable and that action required by those applicable
specifications be taken.
In November 1989, at the time ESW screen wash pump "B" was taken out
of service, the operability of loop "B" of the ESW system was not affected.
The forebay area of the ESW pumphouse can serve the simultaneous needs of
both Units 1 and 2 (although Unit 2 is currently not operational), i.e., the needs
of the six ESW pumps and the respective unit's fire pumps. The two traveling
screens located in the pumphouse structure are arranged in parallel; the screen
'wash pump designations "A" and "B" correspond to their respective traveling
screen only, and do not denote their alignment to ESW loops "A" or "B." Each
of the traveling screens is of sufficient size to independently supply the ESW
flow requirement under emergency conditions for all six ESW pumps (i.e., ESW
loops "A," "B," and "C" for Perry, Units 1 and 2). Because traveling screen
"A" and its screen wash pump were still operable when ESW screen wash
pump "B" was removed from service, the ability of ESW loops "A" and "B" to
perform their required safety function was not adversely affected. Hence, ESW
loops "A," "B," and "C" remained operable. Consequently, there is no basis
for any NRC enforcement action on the allegation of a violation of technical
specifications. On August 16, 1990, the NRC did issue a Severity Level IV
violation (no civil penalty) for the Licensee's failure to take prompt corrective
action to repair ESW screen wash pump "B," as required by 10 C.F.R. Part 50,
Appendix B, Criterion XVI.

IV.

CONCLUSION

Based on the foregoing discussion, I have determined that the Petitioner's
claim that the Licensee violated the terms and conditions of the Perry Nuclear
Power Plant, Unit 1 license, as defined by the plant technical specifications, is
not supported. Thus, the Petition provides no basis for ordering the shutdown
of Perry, Unit I, or for the issuance of enforcement action. I hereby deny
the Petitioner's request to suspend operation of Perry, Unit I, and to take
enforcement action against the Licensee, pursuant to 10 C.F.R. § 2.206.
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In accordance with 10 C.F.R. § 2.206(c) a copy of this Decision will be filed
with the Secretary of the Commission for the Commission's review.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,.
this 25th day of September 1990.
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James R. Curtiss
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Docket No. 50-322

In the Matter of
LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

October 17, 1990

The Commission considers a number of petitions seeking various remedies
concerning the Shoreham Plant. On one aspect of the relief sought, the
Commission determines that the National Environmental Policy Act (NEPA) and
the Atomic Energy Act (ABA) of 1954, as amended, do not require the NRC, in
this case, to consider "resumed operation" as an alternative to decommissioning.
The Commission forwards the petitions to the Atomic Safety and Licensing
Board for resolution of all other aspects of the requests.

DECOMMISSIONING PLAN:

COMMISSION APPROVAL

Under NRC regulations, the Commission must approve of a licensee's
decommissioning plan, including consideration of alternative ways whereby
decommissioning may be accomplished, 10 C.F.R. § 50.82; but nowhere in
NRC's regulations is it contemplated that the Commission would need to approve
of a licensee's decision that a plant should not be operated.
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NRC:

SCOPE OF AUTHORITY

Except in highly unusual circumstances, such as those outlined in sections
108, 186(c), and 188 of the Atomic Energy Act, the NRC lacks authority to
direct a licensee to operate a licensed facility.

DECOMMISSIONING:

METHODS (NRC APPROVAL)

The decision on a method for decommissioning a facility - as opposed to
the decision whether to decommission a facility - is a decision that requires
NRC review and approval.

NRC:

SCOPE OF AUTHORITY

The alternative of "resumed operation" - or other methods of generating
electricity - are alternatives to the decision not to operate a plant and thus are
beyond Commission consideration.

DECOMMISSIONING PLAN:

ALTERNATIVE METHODS

In considering a proposed decommissioning plan, the NRC need only consider alternatives to the method of decommissioning that the plan proposes.

NEPA:

RULE OF REASON

In considering alternatives under the National Environmental Policy Act
("NEPA"), the Commission need not consider those alternatives outside the
"rule of reason." NRDC v. Callaway. 524 F.2d 79, 92 (2d Cir. 1975).

NEPA:

RULE OF· REASON

"Resumed operation" of a nuclear facility that would require "significant
changes in governmental policy or legislation," or the "overhaul of basic
legislation," is an alternative outside the scope of what the "rule of reason"
requires an agency to consider as a part of an EIS. See NRDC v. Callaway. 524
F.2d 79 (2d Cir. 1975), and NRDC v. Morton. 458 F.2d 827 (D.C. Cir. 1972).
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MEMORANDUM AND ORDER
This matter is before the Commission on six (6) "Petition[s] to Intervene and
Request[s] for Hearing[s]" related to various actions taken by the NRC Staff
("Staff') and the Long Island Lighting Company ("LILCO'') concerning the
Shoreham Nuclear Power Station ("Shoreham''). The Petitioners seek various
remedies from the Commission, including an order directing the Staff to prepare
an Environmental Impact Statement ("EIS") on the proposed decommissioning
of the Shoreham facility and to consider in the EIS resumed operation as an
alternative to decommissioning. After due consideration, we have determined
that the National Environmental Policy Act (''NEPA'') and the Atomic Energy
Act ("AEA") of 1954, as amended, do not require the NRC to consider
"resumed operation" as an alternative, at least under the facts of this situation.
Accordingly, we find that at least one specific remedy sought by Petitioners
- publication of an Environmental Impact Statement including an evaluation
of resumed operation as an alternative. to decommissioning - should not be
granted. We hereby forward these petitions to the Atomic Safety and Licensing
Board with directions to review and resolve all other aspects of these hearing
requests in a manner consistent with this opinion.

I.

INTRODUCTION

On March 29, 1990, the Staff issued a Confirmatory Order Modifying License
(effective immediately) which modified the Shoreham full-power operating
license held by LILCO. 55 Fed. Reg. 12,758 (Apr. 5, 1990). The Order
prohibited LILCO "from placing any nuclear fuel in the Shoreham reactor vessel
without prior approval from the NRC." [d. at 12,759. The Federal Register
Notice announcing this action also provided that "[a]ny person adversely affected
by this Confirmatory Order may request a hearing within twenty days of its
issuance." [d. On April 18, 1990, each of two organizations, the Scientists and
Engineers for Secure Energy ("SE2") and the Shoreham-Wading River Central
School District ("Shoreham-Wading"), filed a "Petition to Intervene and Request
for Hearing" in response to the Notice.
The Staff had previously published a Federal Register Notice announcing that
LILCO had requested an amendment to the Shoreham operating license allowing
changes in the physical security plan for the plant. including reclassification of
the designated "Vital Areas" of the plant. various "safeguard commitments,"
and a proposed reduction in the security force. 55 Fed. Reg. 10,528, 10,540
(Mar. 21, 1990). The Notice contained the Staff's proposed finding that the
amendment "did not involve a significant hazards consideration." [d. The Notice
also provided that "any person whose interest may be affected by this proceeding
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and who wishes to participate as a party in the proceeding must file a written
petition to intervene." Id. On April 20, 1990, SE2 and Shoreham-Wading each
filed a ''Petition to Intervene and Request for Hearing."
Subsequently, the Staff published another Federal Register Notice announcing
(1) LILCO's request for an amendment to the Shoreham operating license
removing certain license conditions regarding offsite emergency preparedness
activities and (2) the Staff's proposed finding of "No Significant Hazards
Consideration." 55 Fed. Reg. 12,076 (Mar. 30, 1990). Again, the Notice
provided that "any person whose interest may be affected by this proceeding and
who wishes to participate as a party must file a written petition to intervene." Id.
at 12,077. On April 30, 1990, SE2 and Shoreham-Wading each filed a ''Petition
to Intervene and Request for Hearing" regarding this proposed amendment. 1
Both the Staff and LILCO have responded to all three sets of petitions.

ll.

ISSUES RAISED BY PETITIONERS

Briefly, the Petitioners assert that the actions taken by LILCO and the Staff
amount to "de facto" decommissioning of the Shoreham facility without preparing an Environmental Impact Statement ("EIS'') on the decommissioning plan.
Petitioners allege that an EIS is required under the National Environmental
Policy Act (''NEPA''). Furthermore, Petitioners argue that any such EIS must
consider resumed full-power operation of Shoreham as an alternative to decommissioning. Accordingly, they argue that the Confirmatory Order violates NEPA
and is "arbitrary and capricious." Moreover, they argue that the two proposed
license amendments, in addition to being a part of the "scheme" to decommission the plant without proper compliance with NEPA, fail to provide adequate
protection of the public health and safety.

llI.

BACKGROUND

In order to understand the reasons for our decision today, a brief review of
the background of this action is appropriate. For several years, the State of
New York ("the State") opposed LILCO's application for an operating license
for Shoreham. After intense and extensive negotiations, LILCO and the State
reached a settlement agreement which was signed on February 28,1989. Under
the agreement, LILCO agreed, inter alia, to sell Shoreham to the Long Island
Power Authority (''LIPA"), which was created by the New York State Legislature
1 On Iune 14. 1990. !he Starr issued !he security pan amendment. On Iuly 31, 1990. !he Starr issued !he emergency
prepuedness amendment togelhcr wi!h various exemptions from certain Cornmiuion regulations dealing wi!h lhat
issue. AccorWngly. any bearings would be post-amendment hearings.
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for the express purpose of acquiring either all or a portion of LILCO's assets,
including Shoreham. See New York Public Authorities Law § 1020, et seq.
(McKinney Supp. 1990). The law expressly prohibits LIPA from operating
Shoreham. Id. §§ 1020-h(9), 1020-l In return, the State of New York agreed to
support a series of rate increases for LILCO and to allow LILCO a tax deduction
for a portion of its invesbnent in Shoreham.
The settlement agreement became effective on or about June 28, 1989, when
ratified by the LILCO Board of Directors. LILCO has now taken various
actions in accordance with the settlement agreement, including agreeing to the
ConfIrmatory Order and seeking the license amendments described above.2
LILCO has removed the nuclear fuel from the Shoreham reactor vessel, along
with the in-core instrumentation, core internals, and guide tubes for the control
rods, and has drained the reactor vessel. In addition, LILCO has disbanded a
portion of its technical staff and begun training the remaining staff for "defueled"
operation only. Moreover, LILCO has initiated attempts to sell the nuclear
fuel that was used for startup activities and low-power testing to other nuclear
utilities. In sum, LILCO gives every appearance of abiding by the settlement
agreement.
Furthermore, the State of New York has not indicated any intention to
abrogate the settlement agreement. For example, we understand that the State has
agreed to, and LILCO has received, various rate increases. We also understand
that LILCO has received a tax deduction for loss of the Shoreham facility.
Moreover, LILCO 'and the State have also agreed to hold in abeyance a lawsuit
against the Commission challenging our decision to dismiss the State along
with Suffolk County and the Town of Southhampton from the NRC's Licensing
Board proceedings and to grant LILCO an operating license for Shoreham. See
County of Suffolk v. NRC. Nos. 89-1184 and 89-1185 (D.C. Cir.). See generally
CLI-89-2, 29 NRC 211 (1989). All parties in that case agree that the case will
in all likelihood become moot with the transfer of Shoreham to LIPA. See Joint
Motion to Hold the Case in Abeyance, Nos. 89-1184 and 89-1185 (D.C. Cir.,
June 26, 1990).
Finally, an intermediate New York State court has recently issued an opinion
upholding the legislature's actions and the settlement agreement. See Citizens
for an Orderly Emergency Policy, Inc. v. Cuomo, No. 59890, and Dollard v.
LlLCO, No. 59962, _ A.D. 2d _ (N.Y. App. Div., July 12, 1990).

2ULCO has also IIOUght various exemptiau to NRC regulatiau which Petitionen havc not forma1ly challenged
before: the Comrnissioo and. accordingly. are not at issue here.
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IV.

GOVERNING LAW

The National Environmental Policy Act of 1969 \'NEPA"), 42 U.S.C. § 4321,
et seq., as amended, requires all federal agencies, inter alia, to include in
connection with proposals for "major Federal actions significantly affecting the
quality of human environment, a detailed statement • • • on the environmental
impact of that action and alternatives to the proposed action," 42 U.S.C.
§ 4332(2)(C), and "to describe appropriate alternatives to the recommended
course of action in any proposal which involves conOicts concerning alternative
uses of available resources," 42 U.S.C. § 4332(2)(E). An agency generally fulfills
these requirements either by publishing an Environmental Assessment (OlEA'')
determining that there is no Significant impact on the environment from the
proposed action or by publishing an Environmental Impact Statement (UEIS'')
describing and analyzing the alternatives.
Basic NEPA principles require that an agency consider "reasonable" alternatives, NRDC v. Morton, 458 F.2d 827, 834 (D.C. Cir. 1972). See also
40 C.F.R. § 1502.14 (1990). While an agency may not narrow the objectives
of the action artificially and thereby circumvent the requirement that relevant
alternatives be considered, the range of alternatives need only be "reasonably
related" to the scope and goals of the proposed action. Process Gas Consumers
Group v. U.S. Department of Agriculture, 694 F.2d 728, 769 (2d Cir. 1981).
See also City of New York v. U.S. Department of Transportation, 715 F.2d 732,
742-43 (2d Cir. 1983). The courts have also pointed out that "there is no need to
consider alternatives of speculative feasibility or alternatives which could only
be implemented after significant changes in governmental policy or legislation
or which require similar alterations of existing restrictions ..••" NRDC v.
Cal/away, 524 F.2d 79, 93 (2d Cir. 1975). See also City of New York, supra,
715 F.2d at 743; Sierra Club v. Lynn, 502 F.2d 43, 62 (5th Cir. 1974), cert.
denied, 421 U.S. 994 (1975). Even the expansive reading of the NEPA duty
to consider alternatives in NRDC v. Morton, supra, was accompanied by the
, statement that
the need for an overhaul of basic legislation certainly bears on the requirements of the Act.
We do not suppose Coogress intended an agency to devote itself to extended discussion of
the environmental impact of alternatives so remote from reality 8J to depend on, say, the
repeal of the antitrust laws.

[d. at 837.
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v.
A.

ANALYSIS

Definition and Scope of Federal Action

The precise federal actions at issue here are described above. They consist
of an order requiring NRC approval prior to return of fuel to the reactor vessel,
an amendment approving changes to the Licensee's physical security plan, and
an amendment relating to emergency preparedness. It is fair to state that these
actions would likely not have been proposed but for Lll.CO's decision not to
operate the facility. But the NRC was not a party to that decision. Under
NRC regulations, the NRC must approve of a licensee's decommissioning plan
(see 10 C.F.R. § 50.82), including consideration of alternative ways whereby
decommissioning may be accomplished; but nowhere in our regulations is it
contemplated that the NRC would need to approve of a licensee's decision that
a plant should not be operated. Indeed, except in highly unusual circumstances
not present here (see sections 108, 186(c), and 188 of the Atomic Energy Act),
the NRC lacks authority to direct a licensee to operate a licensed facility.
Accordingly, even if we characterize these NRC actions as preparatory to
some future NRC decision approving of Lll.CO's decommissioning plan, this is
a far cry from characterizing them as preparatory to some future NRC decision
approving of Lll.CO's decision not to operate Shoreham. Thus, this situation is
not like Greene County Planning Board v. FPC, 455 F.2d 412 (2d Cir. 1972),
cert. denied, 409 U.S. 849 (1972), where the federal action is approval of a
whole nonfederal program, or a federal action is a legal condition precedent to
accomplishment of an entire nonfederal project. LILCO is legally entitled under
the Atomic Energy Act and our regulations to make, without any NRC approval,
an irrevocable decision not to operate Shoreham. The alternative of "resumed
operation" - or other methods of generating electricity - are alternatives
to the decision not to operate Shoreham and thus are beyond Commission
consideration.3
The decision on a method for decommissioning a facility - as opposed to
the decision whether to decommission a facility - is a decision that requires
NRC review and approval. Once a licensee decides to seek NRC approval
3 At this lUge of the process. matters properly within the scope of our n:sponsibility - and which will be the
fOC\ll of the Commission'l attention in this case - include the obligation to enswe that ULCO:
(1) complies with the rcquimnenll of ill operating license and the regulations applicable to whatever
mode or condition the plant might be in a given time [Le., because the plant is cwrenIly defueled, the
NRC shruld ensute that all systems requited to ensute plant nfCly in the defuc1ed mode ate maintained
in a fully operable IUtus and that an adequate munber of properly trained and qualified ltaff to ensute
plant aafCly in this mode are available); and
(2) refrains from taking any actions that wruld materially and demonstrably affect the methods or
optiata available for decanmissioning or that would substantially increase the costs of dccommissiooing,
prior to the ,ubmission and approval of a decommissiooing plan in accordmce with the rcquimnenll of
the Commission'l decommissiooing lUIes.
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of a plan to decommission a facility, our function is to review the plan to
ensure that it provides for safe and environmentally sound decommissioning.
The "purpose" of such a project, i.e., the purpose of decommissioning, would
be to return the facility to a condition that "permits release of the property
for unrestricted use ••••" 10 C.P.R. § 50.2 (1990). This purpose determines
the scope of the alternatives the NRC must consider. Thus, in considering a
proposed decommissioning plan, the NRC need only consider alternatives to the
method of decommissioning that the plan proposes:'
In summary, the broadest NRC action related to Shoreham decommissioning
will be approval of the decision of how that decommissioning will be accomplished. Thus, it follows that NRC need be concerned at present under NEPA
only with whether the three actions that are the subject of the hearing requests
will prejudice that action. Clearly they do not, because they have no prejudicial
effect on how decommissioning will be accomplished. Therefore, because decommissioning actions are directed solely at ensuring safe and environmentally
sound decommissioning, it follows that alternatives to the decision not to operate the plant are beyond the scope of our review and need not be considered
under NEPA. See NRDC v. EPA, 822 F.2d 104, 126-31 (D.C. Cir. 1987).
B.

Rule

or Reason

In the alternative, we also find that even if "resumed operation" were an
alternative to decommissioning, we would not be required to consider it under
the NEPA "rule of reason." NRDC v. Callaway, 524 F.2d 79, 92 (2d Cir. 1975).
First, LILCO clearly intends to abide by the settlement agreement that it entered
with the State of New York. As we noted above, LILCO has taken various steps
to comply with that agreement. Obviously, LILCO has determined that it will
not operate Shoreham as a nuclear facility. As we noted above, we have no
authority to overturn this determination.
Second, the State of New York has also indicated that it vigorously opposes
operation of Shoreham. In fact, once LIPA gains control of Shoreham, it would
require a reversal of pOSition by both the Governor and the Legislature of the
State of New York to allow Shoreham to operate. Furthermore, as noted above,
the New York State courts have upheld the settlement agreement. Finally, both
LILCO and the State are cooperating to hold in abeyance the lawsuit filed to

"In !his regard, I recent letter from lite Council on Enviraunmtal Quality on I related matter misperceives our
authority under NEPA. See Lc:ttcr from Michael R. Dc:land, OIairman, CEQ, to Chairman Kenneth M. Carr, NRC
(October 9, 1990). Because we have no aulltority to mandate operation of lite facility, we have no authority aver
lite decision wltetMr to deccmmissim !he facility. Instead, lite "federal actim" in !his case is lite NRC approval
of a metltod of decommissioning a facility. Therefore, if and when • licensee proposes to decoounission a facility,
lite NRC'a envin:mnental evalultion will review lite proposed metltod of decommissioning and any alternative
decommissioning plana.
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challenge the NRC's grant of the Shoreham operating license, because both
parties appear to agree that Shoreham will never be operated as a nuclear facility.
Taken together, these facts appear to us to indicate that "resumed operation" of Shoreham as a nuclear facility would require "significant changes in
governmental policy or legislation," NRDC v. Callaway, supra, or the "overhaul
of basic legislation," NRDC v. Morton, supra, which the courts have ruled place
an alternative outside the scope of what the "rule of reason" requires an agency
to consider as a part of an EIS. Accordingly, we find that "resumed operation" of
Shoreham as a nuclear facility is not a "reasonable alternative" under the "rule
of reason" established by the courts in interpreting NEPA. NRDC v. Morton,

supra: City of New York v. U.s. DOT, supra: NRDC v. Callaway, supra.
VI.

CONCLUSION

We conclude that the NRC Staff need not file an EA or an EIS reviewing
and analyzing "resumed operation" of Shoreham as a nuclear power plant as
an alternative under NEPA. We make no other conclusions either regarding
the need for an EIS in decommissioning situations in general or with respect
to Shoreham in particular or regarding what alternatives such an EA or EIS
must consider. Likewise, we reach no other conclusions regarding the hearing
requests that this Order transmits to the Licensing Board.
These petitions are forwarded to the Licensing Board for further proceedings
not inconsistent with this Order.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 17th day of October 1990.
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STATE OF ILLINOIS

October 17, 1990

The Commission denies Kerr-McGee's motion for a full adjudicatory hearing
on Illinois' proposed standards for the regulation of section 11e(2) byproduct
material prior to amendment of the NRC/lilinois agreement to allow the State to
assume regulatory authority over that material. The Commission believes that,
before turning over that authority to Illinois, it is required only to assess the
geneml standards put forward by the State without an adjudicatory application
of those standards to the specific sites involved. However, the Commission also
holds that if the State seeks to adopt alternatives to Commission requirements
for disposal of the materials at the West Chicago site, the Commission will
determine, after notice and opportunity for a hearing, whether the State's
alternatives will achieve a level of protection to safety and the environment
equivalent to or more stringent than the level achieved by Commission standards.
ATOMIC ENERGY ACT:

SECTION 2740

The hearing requirements of the last paragraph of section 2740 of the Act
are triggered both when a state brings forward proposed geneml alternatives
to Commission requirements for the regulation of section 11e(2) byproduct
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material, and when a state brings forward site-specific alternatives to such
Commission requirements.

ATOMIC ENERGY ACT:

SECTION 2740

Notice and comment procedures are sufficient for the purpose of assessing
a state's general alternatives to Commission requirements for the regulation of
section He(2) byproduct material, and those procedures satisfy section 2740's
hearing requirement with regard to the NRC's approval of the state's general
standards and program. See Siegel v. AEC, 400 F.2d 778 (D.C. Cir. 1968).

ATOMIC ENERGY ACT:

SECTION 2740

The Commission believes that it is required only to make a quasi-legislative
judgment under section 2740 on whether the generic standards within a state's
program will, in general and without reference to a particular site or licensee,
lead to a level of stabilization and coniainment of the sites concerned, and a
level of protection for public health and the environment, equivalent to, to the
extent practicable, or more stringent than the level that would be achieved by
the Commission's standards.

ATOMIC ENERGY ACT:

SECTION 2740

In addition to its obligation to assess a state's general standards, the Commission also has the very important obligation to ensure that a state's application of
standards that differ from those established by the Commission also achieves a
level of stabilization and containment of particular sites, and a level of protection
of public health and the environment, equivalent to, to the extent practicable, or
greatl!r than, the level that would be achieved by the Commission's standards.

MEMORANDUM AND ORDER
I.

INTRODUCTION

On March 28, 1990, the NRC issued a notice of a proposed amendment to
the agreement that it had entered into with the State of Illinois in 1987 for State
assumption of regulatory authority over specified radioactive materials. See 55
Fed. Reg. 11,459 (Mar. 28, 1990). The amended agreement would empower
Illinois to regulate uranium and thorium mill tailings under the Uranium Mill
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Tailings Radiation Control Act (UMTRCA), as amended, codified in scattered
sections of 42 U.S.C.
The Kerr-McGee Chemical Corporation holds an NRC license for the West
Chicago Rare Earths Facility, an Illinois site that contains a large quantity of
thorium mill tailings. Kerr-McGee's license was recently amended by NRC
Staff to authorize the company to dispose of the tailings on site in an earthen
cell, but the amendment was contested and no final NRC action on it has
yet been taken. See Kerr-McGee Chemical Corp. (West Chicago Rare Earths
Facility), LBP-90-9, 31 NRC 150 (1990). In addition to filing comments on the
proposed amendment. together with a request for oral argument on the proposed
amendment. Kerr-McGee filed a motion on April 27, 1990 requesting that the
Commission comply with section 2740 of the Atomic Energy Act (AEA) which
Kerr-McGee reads to require a full adjudicatory hearing before deciding whether
to amend the agreement with Illinois.
fur the reasons given below, the Commission is denying both Kerr-McGee's
motion and its request for oral argument on the proposed amendment

II.

BACKGROUND

Section 274 of the AEA empowers the Commission to enter into an agreement
with a state whereby the state exercises regulatory authority over specified
nuclear materials in lieu of the NRC. See 42 U.S.C. § 2021b and c. Before
the agency can transfer any of its authority, it must find
that the State program is in accordance with the requirements of subsection o. [in cases
where the State would regulate mill tailings] and in all other respects compatible with the
Commission's program for the regulation of such materials, and that the State program is
adequate to protect the public health and safety with respect to the materials covered by the
proposed agreemenL

42 U.S.C. § 2021d(2). Section 274 also empowers the Commission to
terminate or suspend all or part of its agreement with the State and reassert. • • regulatory
authority ••• if the Commission finds that (1) such termination or suspension is required
to protect the public health and safety, or (2) the State has not complied with one or more
of the requirements of this section.

See 42 U.S.C. § 2021j(I).
Illinois and the NRC entered into a section 274 agreement in 1987. See
52 Fed. Reg. 22,864 (June 16, 1987). However, under that agreement. Illinois
cannot exercisa regulatory authority over mill tailings, or "byproduct" material as
defined in section lle(2) of the AEA (42 U.S.C. § 2014e(2». Illinois now seeks
to have the agreement amended so that the State can exercise such authority.
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The State has adopted standards for the regulation of section lle(2) byproduct
material which differ in some respects from the Commission's standards for
such material. Section 2740 explicitly provides that, for the regulation of
section lle(2) byproduct material, the State may adopt alternatives (including
site-specific alternatives) to the requirements adopted and enforced by the
Commission for the same purpose. 42 U.S.C. § 20210(2).
However, a state may adopt different lle(2) byproduct material standards
only
if, after notice and opportunity for public hearing the Commission determines that such
alternatives will achieve [(I)) a level of stabilization and containment ofthc sites concerned,
and [(2)] a level of protection for public health, safety, and the environment from radiological
and nonradiological hazards associated with such sites, which is equivalent to, to the extent
practicable, or more stringent than the level which would be achieved by standards and
requirements adopted and enforced by the Commission for the same purpose • • • •

42 U.S.C. § 20210 (last paragraph).
On March 28, 1990, the NRC Staff published for comment its assessment
of Illinois' program for the regulation of lle(2) byproduct material. See 55
Fed. Reg. 11,459 (Mar. 28, 1990). As required by section 2740, the Staff
reviewed those regulations of Illinois that differed from the NRC's. [d. at
11,462, col. 2. Considering the standards one by one, the Staff concluded that
the differing regulations in a general sense (i.e., without reference or 'application
to a specific site or licensee) were equivalent to, or more stringent than, the
NRC's corresponding standards, id. at 11,462, col. 2, to 11,463, col. 1.
The Commission is today approving the amendment to the Illinois agreement.
In doing so, the Commission is approving the Staff's final analysis of Illinois'
generic program for regulation of lle(2) byproduct material, including its
analysis of areas where Illinois' program is more stringent However, as this
analysis makes clear:
The Staff is finding several of the sections discussed above [in the analysis] more stringent
and in accord with section 2740 of the Act only for the purpose of finding the Dlinois
program adequate, compatible and in compliance with 5tatutory requirements 50 that authority
may be relinquished lawfully to the Stale. In making the findings, NRC Staff expressed a
programmatic judgment that, in the majority of reasonably foneeable circumstances, the
sections would achieve a level of stabilization and containment, and a level of protection of
the public health, safety, and the environment from radiological and nonradiological hazards,
which is equivalent to, to the extent practicable, or more stringent than the level that must
be achieved by NRC's and EPA's requirements. The Staff offen no opinion whether, as
applied to any partiOllar site, the findings required by the last paragraph of section 2740 can
necessarily be made.

At the present time, Kerr-McGee is the only lle(2) byproduct material licensee in Illinois. Moreover, the NRC Staff only recently amended Kerr-
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McGee's license to permit permanent onsite disposal of the tailings' at the company's West Chicago Rare Earths Facility. The NRC Staff had concluded that
Kerr-McGee's proposed method of disposal, with certain modifications, "would
have the smallest overall health effects" of all the methods the Staff had considered. See NUREG-0904, Suppl. No. I, "Supplement to the Final Environmental
Statement Related to the Decommissioning of the Rare Earths Facility, West
Chicago, Dlinois," April 1989, at 1-19. Dlinois opposes permanent onsite disposal. The amendment was contested. While the NRC Staff has reaffirmed its
position, conditioned on the incorporation into the license amendment of certain
design details provided by Kerr-McGee in July 1990, no final agency action has
been taken on the license amendment.
In addition to voluminous comments on llIinois' program for l1e(2) byproduct material and the Staff's assessment of that program, Kerr-McGee filed a
motion on April 27, 1990, calling on the NRC to comply with the last paragraph of section 2740 by holding a full adjudicatory hearing - before deciding whether to amend the agreement with Illinois - to determine whether, as
applied to permanent disposal of the West Chicago tailings, Dlinois' differing
standards in fact achieved a level of protection of the public and the environment
at least as high as that achieved by the onsite disposal program authorized by
Kerr-McGee's license. Kerr-McGee requests that the Commission issue now a
notice for an opportunity for such a hearing, or at least hold the hearing.

m.

THE POSITIONS OF KERR-McGEE AND ILLINOIS

Kerr-McGee argues first that the Commission must hold a hearing before
amending the agreement with Illinois because section 274d(2), quoted above,
requires that the Commission find compliance with section 2740 before entering
into an agreement for regulation of lle(2) byproduct material, and the last
paragraph of section 2740 in turn requires that a state's differing standards be
assessed not in the abstract but rather with respect to the "sites concerned," in
the words of the statute.
Kerr-McGee argues second that the "public hearing" required by the last
paragraph of section 2740 must be a formal adjudicatory hearing because
assessing Illinois' alternative standards with respect to the one "site concerned"
will necessarily involve factual disputes that will require formal adjudication
to resolve properly. Kerr-McGee acknowledges in its hearing request that
the State's differing standards are "more stringent in some respects than the
NRC standards" but asserts that, paradoxically, an adjudicatory assessment of
these standards would show that application of them to disposal of the West
Chicago tailings would have a greater adverse impact on health, safety, and the
environment than would the authorized program for onsite disposal.
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In response, Illinois argues first that the provisions in the last paragraph of
section 2740 for notice and opportunity for a public hearing apply only after a
state acquires regulatory authority of lle(2) byproduct material. Dlinois claims
that those provisions are triggered only by a state's act of implementation with
regard to an "identifiable area," but that the state regulations the NRC has
assessed in considering Illinois' application for mill tailings authority are not
tailored to a particular site but rather to all possible sites, present and future.
Illinois believes that the hearing provisions of the last paragraph of section 2740
were not intended to be yet another hurdle for a state to clear on the way to
acquiring regulatory authority over lle(2) byproduct material.
Illinois argues in the alternative that if the hearing provisions of section
2740 have been triggered merely by Illinois' having proposed for the NRC
Staff's consideration general standards that differ from the NRC's corresponding
standards, then the notice and comment procedures that the NRC has employed
with respect to the proposed amendment to its agreement with Illinois constitute
the "public hearing" required by the last paragraph of section 2740, just as notice
and comment procedures are sufficient to satisfy the requirement in section
189a of the AEA that there be a hearing in connection with the issuance or
modification of rules and regulations. Illinois claims that if Congress had wanted
a formal adjudication on a state's differing standards for l1e(2) byproduct
material, it would have said so, as it did when, in another part of section 2740,
it explicitly required states exercising lle(2) authority to provide their licensees
"a public hearing, with a transcript, • • • an opportunity for cross-examination,
and • • • a written determination . • • based upon the evidence. • • and • • •
subject to judicial review." See 42 U.S.C. § 2021o(3)(A). According to Illinois,
its differing standards raise no factual dispute that would require resolution by
adjudication: The question of whether Illinois has an adequate program for the
regulation of mill tailings is, for Illinois, distinct from the question of the fate
of th" tailings at the West Chicago site.

IV.

DISCUSSION

The Commission agrees with Kerr-McGee that the hearing requirements of
the last paragraph of section 2740 are triggered by Dlinois' bringing forward
general standards as well as site-specific alternatives. This much seems clear
from the plain language of the statute. However, the Commission also agrees
with Illinois that notice and comment procedures are sufficient for the purpose
of assessing the State's general standards and satisfy the hearing requirement of
section 2740 with regard to the NRC's approval of the State's general standards
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and progrnm.l See Siegel v. AEG. 400 F.2d 778 (D.C. Cir. 1968). In reviewing
the Illinois progrnm, we believe that we are required only to make a quasilegislative judgment under section 2740 on whether the generic standards within
the program will, in geneml and without reference to a particular site or licensee,
lead to a level of stabilization and containment and a level of protection for public
health and the environment equivalent to. to the extent practicable, or more
stringent than the level that would be achieved by the Commission's standards.
Consistent with this view of what the statute requires, the Commission is today
reaching a final decision on entering into the. amended agreement with Illinois
and endorsing, as a rationale for that decision, Staff's proposed assessment of
March 28, 1990, as supplemented by the Staff's analysis in SECY-9()..253 and
SECY-9()"253A.
Kerr-McGee believes that we cannot assess a general standard without an
adjudicatory application of that standard to the "sites concerned." We disagree.
We believe that we are required only to make the quasi-legislative judgment
discussed above for purposes of amending our agreement with the State of
Illinois to relinquish our authority over lle(2) byproduct material.
To subject every state proposal for a different standard to a formal adjudication would, where a state had a number of potentially affected sites, entail
exhaustive licensee and site-specific hearings before any tmnsfer of lle(2) authority. The West Chicago site may be the only l1e(2) site in Illinois now, but
we hesitate to presume what the future may yield. Moreover, section 2740 applies to other states, and we cannot endorse an interpretation of that section that
could prove genemlly unsound and unworkable for future agreements. Before
relinquishing some of our authority over lle(2) byproduct material, we should
make progrnmmatic judgments about the general standards that the State has
proposed. It would be as much a mistake to approve the program because it
could lead to sound results in a single case as it would be to disapprove the
whole program because it could lead to unsound results in a single case.
In addition to its obligation to assess a state's general standards. the Commission also has the very important obligation to ensure that a state's application of
standards that differ from those established by the Commission also achieves a
level of stabilization and containment of particular sites, and a level of protection
of public health and the environment, equivalent to, to the extent pmcticable, or
greater than, the level that would be achieved by the Commission's standards.
This latter obligation is quite distinct from the former, because it is not infrequent in the law that a body of general standards each of which is sound in the
abstmct may, when applied singly or together to a particular case. yield unsound
results. We believe that this site-specific obligation will arise only later if and
1 For !his zeason. we an: denying Kerr-McOcc', request for mal argument on the proposed amendment to the
agreement with IDinois.
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when Illinois, having acquired authority over lle(2) byproduct material, seeks
to impose standards that differ from the Commission's own standards.

v.

CONCLUSION

Kerr-McGee's request for oral argument on the proposed amendment to
the Commission's agreement with Illinois, and Kerr-McGee's motion that a
formal adjudication on Illinois' differing lle(2) standards be held before the
Commission decides whether to amend its agreement with Illinois, are denied.
However, if the State seeks to adopt alternatives to any requirements adopted
and enforced by the Commission for disposal of the materials at the West
Chicago site, the Commission will determine, after notice and opportunity for
a hearing, whether the State's alternatives will achieve a level of stabilization
and containment of the West Chicago site, and a level of protection for public
health, safety, and the environment from both radiological and nonradiological
hazards associated with the site, which is equivalent to, to the extent practit:able,
or more stringent than, the level that would be achieved by any requirements
adopted and enforced by the Commission for disposal of the materials at the
West Chicago site.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 17th day of October 1990.
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Docket Nos. 50-443-0L
50-444·0L
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PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et sl.
(Seabrook Station, Units 1
and 2)

October 26,1990

The Commission denies Intervenors' Emergency Motion to Reopen the
Record on the Adequacy of the Staffing of the NHRERP and for Immediate
Shutdown, concluding that the request fails for lack of a showing of an actual
safety problem to support reopening a closed record or plant shutdown.
RULES OF PRACTICE: MOTIONS TO REOPEN RECORD;
REOPENING OF RECORD (SATISFACTION OF REQUIREMENTS;
BURDEN OF MOVANT; SIGNIFICANT SAFETY ISSUE;
TIMELINESS)
Proponents of a reopening motion bear the burden of meeting all of the
following requirements: (1) the motion must be timely, except that an exceptionally grave issue may be considered in the discretion of the presiding officer
even if untimely presented; (2) it must address a significant safety or environ·
mental issue; and (3) it must demonstrate that a materially different result would
be or would have been likely had the newly proffered evidence been considered
initially. 10 C.F.R. § 2.734.
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RULES OF PRACTICE:
SAFETY ISSUE)

REOPENING OF RECORD (SIGNIFICANT

The request for reopening fails for a lack of showing of an actual safety
problem.

RULES OF PRACTICE: MOTIONS TO REOPEN RECORD;
REOPENING OF RECORD (TIMELINESS)
Absent exceptional circumstances, new letters or expressions of concern
opposing. a license which are not themselves promptly developed on new
information cannot open anew an opportunity for a timely reopening motion.
To permit otherwise would open a door to abuse and prolong further already
overlong proceedings.

RULES OF PRACTICE:
SAFETY ISSUES)

REOPE~G

OF RECORD (SIGNIFICANT

Speculation about future effects of budget curtailments or freezes does not
satify the Commission's reopening requirement that a significant safety issue
must be addressed.

RULES OF PRACTICE:
SAFETY ISSUES)

REOPENING OF RECORD (SIGNIFICANT

Because this matter as presented is devoid of safety significance, the Commission sees no likelihood whatsoever - let alone a demonstration - that a
materially different result would be or would have been likely had the newly
proff~red evidence been considered initially.

ORDER
The Commission decides today yet another in a series of reopening and
"emergency" motions filed before it or its adjudicatory boards in the Seabrook
nuclear facility operating license proceeding. The evidentiary record in Seabrook
has long been closed save for remanded matters, and the Seabrook reactor is
in commercial operation. The instant motion, styled "Intervenors' Emergency
Motion to Reopen the Record on the Adequacy of the Staffing of the NHRERP
and for Immediate Shutdown" claims that further evidentiary hearings are
required with regard to allegedly inadequate staffing for the New Hampshire
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Radiological Emergency Response Plan (NHRERP) and seeks an immediate
shutdown of the reactor due to the aOeged inadequacy. We conclude that
the request fails for lack of a showing of an actual safety problem to support
reopening a closed record or plant shutdown.
The Intervenors' motion,l dated August 7, 1990 - 9 months after the
Licensing Board authorized issuance of a full-power license, is based on
allegations by Mr. Michael C. Sinclair, an emergency planning consultant
formerly employed by Applicants. The allegations appear in an affidavit
executed by him on August 6, 1990. The essence of that affidavit is that since
completing his work in 1989 to update Seabrook staffing rosters and based
chiefly on his conversations with government officials, Mr. Sinclair has come
to believe that staffing levels for the New Hampshire emergency response have
fallen significantly. In his view, the extent of vacant positions is so unacceptably
large as to prevent a current finding that the New Hampshire emergency plan
would provide adequate protection for the public health and safety.1
Intervenors' motion was answered by the Applicants and NRC Staff who
each opposed iL Both the Applicants and Staff provided affidavits by cognizant
officials who attested to a current vacancy roster of three positions.3 In an
affidavit provided by FEMA on August 21, 1990, in response to the Staff's
inquiry and included by the Staff in its August 22 answer to IJitervenors' motion,
the responding FEMA official concluded that "the small number of vacancies
that existed [in New Hampshire emergency plan staffing] did not affect the
State's ability to staff and implement the NHRERP." Mfidavit of Richard W.
Donovan, dated August 21, 1990, '8. FEMA also separately reported to Staff
by memorandum of August 21, 1990 (attached to Staff Response).
By letter dated August 29, -1990, counsel for Seacoast Anti-Pollution League
advised that Intervenors would file a further affidavit in response to the Licensees' and Staff's affidavits. The supplemental affidavit or Mr. Sinclair, dated

1 In \his order the IcmI ~ refers 10 the Auomey General of the Commonwealth of Massachusetts. the
New England Coalition on Nuclear Pollution and the Seacoast Anti·l'ollution League whose joint molion is before
us and whose intcm:ntion hu been the most active in this licensing matter.

1 Intervenon claim a violation of a specific condition imposed by the I.lcauing Board u a precondition of
liceming. The I.lcensing Board required thlt:
(I) The Director of Nuclear Reactor Regulation. in consultation with the Federal Emergency Mmagemcnt Agency. ,hall confinn thlt the State of New Hampshire hal provided for FEMA review Ilwfactoty
pczsonne1 rostCI'I and call1lsu of compensatory pIan and reception center emergency WUJkers. u discussed
in IS.
LBP·88·32, 2S NRC 601, 804 (1988). That condition was met. u required, before license issuance.
3 On August 16, 1m, Mr. George L lvenon, Director of the New Hampshire Office of Emergency Mmagcment,
attested 10 three vacancies u of August IS. By a later affidavit, dated August 21, Mr. Iverson modified that
ItItcment 10 include an additional vacancy for a Iotal of four vacancies u of August IS. FEMA', report by
Region I Director Riclwd It Strome acknowledged three vacancies, noting thlt a fourth vacancy, the position of
Health Officer in the Town c4 Exeter, was filled on the afternoon of August 16, 1m, apparently unknown 10
Mr. Iverson when he IUbmitted his affidavit of that date. S" Memorandum fran Richard It Strome to Grant C.
Peterson, Auociate Director, NRC State and Local Programs and Support, dated August 21,1990.
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September 7, 1990, was filed under cover of a motion to accept it for filing. The
cover motion characterized the supplemental affidavit as clarifying that the affidavits filed by Staff and the Applicants "do not support a finding of reasonable
assurance that adequate protective measures can be taken, in regard to implementation of the NHRERP." The Sinclair supplemental affidavit was critical of
the Staff and Applicants' affidavits for having failed to deal with the adequacy
of training of the staffing resources. The affidavit itself also expressed concerns about the effect of New Hampshire employment freezes on future staffing
levels and espoused the view that reasonable assurance that public health and
safety will be protected only when federal regulations mandate the perpetual
maintenance of a fixed level of trained emergency personnel response capability. Applicants filed a supplemental affidavit of Mr. George L. Iverson, dated
September 24, 1990.4
The Commission considered all of these papers in reaching its decision.
DECISION

1. At the outset, there is doubt whether we need entertain this motion to
reopen' - coming as it does significantly after a license has issued and after
resolution of any contentions on the adequacy of staffing for the New Hampshire
plan had achieved administrative finality.1i See CLI-90-3, 31 NRC 219, 256
(1990). Because the motion, when considered in conjunction with all of the
submittals of the parties, so clearly fails at least two of the three criteria required
to obtain reopening of a closed record, we address the reopening criteria directly
rather than the threshold issue that has not been fully briefed by the parties.
2. Litigants here have been made well aware that proponents of a reopening
motion bear the burden of meeting all of the following requirements:
(1) The motion must be timely. except that an exceptionally grave issue may be
considered in the discretion of the presiding officer even if untimely presented.
(2) The motion must address a significant safety or enviromnental issue.
(3) The motion must demonstrate that a materially different result would be or would
have been likely had the newly proffered evidence been considered initially.

10 C.F.R. §2.734.
4 On septanber 'II, 1990, !he NRC Staff filed its "Response to lnt=on' Motion to File Supplemental Affidavit
in Support of Emergency Motion to Reopen !he Record. " The response discussed !he supplemental affidavits of
!he o!her parties, but aponsored no further affidavit on the Staff'c behalf.
'The motion is befOle UI because Intem:nOI1 !hemsc1vcs cpparently concluded that no jurisdiction lay before
our subordinate bouds to consider this matter. There I1C, of COUDe, avenues to leek consideration of significant
safety concerns o!her than \he route of adjudicatory hearings. Su, •.,., 10 C.F.R. 12.206.
liThe licensing Board'clindings on \he adequacy of NHRERP pcnonnc1 =ourccs wae afIirmed by \he Appeal
Board in ALAB·932, 31 NRC 371. 380-90 (1990), Cotrtmiuioll r.vUw tUcliMd (July 12, 1990).
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a If we are to consider the proper base date for judging timeliness to
be the date upon which Mr. Sinclair first made known his concerns on the
record of this proceeding, we agree that the motion would be timely. However,
Applicants have suggested that timeliness should be judged from the time of
public knowledge of the root-cause budget cuts and employment freeze that
underlie Mr. Sinclair's concerns. Applicants suggest that the Intervenors were
then on notice of sufficient facts to alert them to raise earlier any issue of
staffing deficiencies resulting from such cuts. Because we decide the remaining
two criteria against Intervenors, we need not and do not resolve the issue raised
by Applicants. However, we note as future guidance that, absent exceptional
Circumstances,' new letters or expressions of concern opposing a license, which
are not themselves promptly developed on new information, cannot open anew
an opportunity for a timely reopening motion. To permit otherwise would open
a door to abuse and prolong further our already overlong proceedings!
b. With respect to safety significance, the short answer is that according to
the affidavit of Mr. George L. Iverson, Director of the New Hampshire Office
of Emergency Management "as of August 15, 1990, there are [4] vacancies in
the 1263 positions needed to staff the NHRERP.''9 That number hardly signals
a deficiency with significant safety implications.tD
In addition, FEMA has concluded that "the small number of vacancies that
existed did not affect the State's ability to staff and implement the NHRERP."
Affidavit of Donovan, ~ 8. FEMA's views carry great weight and are rebuttably
presumed correct in our emergency planning proceedings. See 10 C.P.R.
§ 50.47(a)(2). We agree with the Applicants and the Staff that Mr. Sinclair's
belief and understanding of what he was told by cognizant officials as well as
his conjecture on the implications of that information cannot stand against the
affidavits of the same officials or others with first-hand knowledge and expertise.
Thus, we find that the motion to reopen does not present a question of safety
significance.
Apparently recognizing the weight of the evidence contrary to the claims
in his first affidavit, in his latest affidavit Mr. Sinclair attempts to shift his
emphasis from staffing numbers to uncertainties about training. While his first
affidavit mentioned training, Mr. Sinclair did not there develop that theme so as
'Su 10 c.F.R. §2.734(aXl).
8 Other means \0 punue safety concerns than litigation are of COIUSe open without limitation IS \0 "timelincss."
9 Affidavit of George Iverson dated August 16, 1990. Bracketed material is in accordance will! Mr. Iverson',
affidavit dated August 21. Su note 3 supra. Mr. Iverson', fact-tpccific affidavit is particularly significant in
light of Mr. Sinclair', less-specific conclusions based on his recollection of Mr. Iverson', alleged Itltcmc:nts and
alleged agreemm1 will! Mr. Sinclair', apccu1ation about possible future reductions in Itlfling. Su,
Affidavit
of Sinclair. dated August 6, , S.
10 It should be abundantly clear lhat IUCh figures or cvm the carlia figures of 22 vacancies OCSI than 2%) would
not provide the predicate for an immediate shutdown, and we deny Intcrvcnms' motion for luch an order. Some
minims! turnover is \0 be expected and is accepuble in both the public and the private 1eCtO!S.

6.,..
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to have placed the parties on notice that they should reply to it Mr. Sinclair's
supplemental affidavit did not provide a sufficient factual basis for his training
concerns to cause us to seek the responses of the Licensees or the Staffp and is
certainly not sufficient to find that there is an actual safety problem concerning
training which needs to be addressed. Speculation about future effects of budget
curtailments or freezes such as provided by Mr. Sinclair does not satisfy the
Commission's reopening requirement that a significant safety issue must be
addressed. It also does not warrant emergency action.
c. Because this matter as presented is devoid of safety significance, we
see no likelihood whatsoever - let alone a demonstration - that a materially
different result would be or would have been likely had the newly proffered
evidence been considered initially. Accordingly, the third factor counts against
Intervenors as well.
3. It remains only for us to add that Mr. Sinclair's final comments, linking
a lack of assurance of protection for the public to the absence of a more rigid
regulatory mandate, suggest his dissatisfaction with the current state of the
regulations and a tacit admission that,
the regulations now stand, there are
no grounds for an enforcement action against the Applicants. Mr. Sinclair's
recourse, if any, lies in rulemaking - not in extending the Seabrook hearing.
However, without deciding, it appears to us unlikely that the Commission will
agree to propose a rule so unrealistic as not to allow for reasonably expectable
personnel change and turnover.
Intervenors' motion is denied.
Commissioner Curtiss did not participate in this matter, Commissioner
Remick abstained in this matter.
It is so ORDERED.

as

For the Commission
SAMUEL J. CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this 26th day of October 1990.

11 Nonetheless, Applicam. have provided a IUpplemmtal affidavit for Mr. IVClSon dated Scptc:mbcr 24. 1990.
The affidavit answc:m 'ane confusion or qucslions posed by Mr. Sinclair', IUpplemental affid.viL We accept Mr.
IvClSon', supplemental affidavit for the record; however, we need not discuss it u Mr. Sinclair', supplemental
affidavit atanding alone hid not provided infonnalion of sufficient weight to show a lignilicant ..rcty issue.
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PUBUC SERVICE COMPANY OF
NEW HAMPSHIRE, et s/.
(Seabrook Station, Units 1
and 2)
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The Appeal Board affirms the Licensing Board's decision in LBP-89-28,
30 NRC 271 (1989), denying intervenors' motions to admit into the full-power
proceeding late-filed contentions or, in the alternative, to reopen the record based
on low~power testing events.
OPERATING LICENSE(S):

LOW·POWER LICENSE

Section S0.57(c) of 10 C.F.R. permits the grant of a low-power license upon
the successful resolution of all issues relevant to low-power operation, even
though other issues germane to full-power operation remain to be resolved in
an ongoing licensing proceeding.
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OPERATING LICENSE(S):

LOW-POWER LICENSE

The term "low-power license" is generally understood to mean an operating
license authorizing low-power testing up to five percent of rated power. See 10
C.F.R. §§ 2.764(f)(2)(i),(iii), 50.47(d); id. Part 50, Appendix E, § IV.F.1.

OPERATING LICENSE(S):

FULL-POWER LICENSE

A "full power license" generally authorizes operation up to and including the
full thermal power rating of a facility. The term is used in instances when the
facility has received a separate low-power license, otherwise the term "operating
license" is understood to mean a full-power license.

OPERATING LICENSE(S):

LOW-POWER LICENSE

Because testing a commercial nuclear reactor at any power level necessarily
involves operating the plant or, in the words of section 101 of the Atomic
Energy Act, entails the "use" of a "utilization" facility, low-power testing can
be conducted only after the Commission grants an applicant a license to operate
the plant. See 42 U.S.C. § 2131.

ATOMIC ENERGY ACT:

HEARING RIGHT

Under section 189a of the Atomic Energy Act (AEA), intervenor hearing
rights attach only to a proceeding for the granting of an initial operating license.
42 U.S.C. §2239a. The AEA affords no intervenor hearing rights relative to
activities occurring as a consequence of facility operation undertaken pursuant
to such a license, including low-power testing.

OPERA:nNG LICENSE(S):

FULL-POWER LICENSE

While low power-testing is material to the operation of a facility, such testing
performed under the authority of a full-power license is not material to the
granting of a full-power license.

ATOMIC ENERGY ACT:

HEARING RIGHT

Low-power and power-ascension testing are matters of license compliance,
not initial licensure, and therefore, no intervenor hearing rights accompany a
licensee's performance of such tests.
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ATOMIC ENERGY ACT:

HEARING RIGHT

OPERATING LICENSE(S):

LOW-POWER LICENSE

In order to comply with the hearing rights provision of section 189a of
the Atomic Energy Act, the low-power license can be granted only after all
issues in the contested adjudicatory proceeding relevant to low-power testing
authorization have been heard and decided by a Licensing Board. See 10 C.F.R.
§50.S7(c).

OPERATING LICENSE(S):

FULL-POWER LICENSE

Nothing in the agency's regulations dictates that low-power testing need be
completed successfully as a precondition to the grant of a full-power license in
order to meet the minimum regulatory requirements for a full-power license.

ENFORCEMENT ACTIONS:

FORMAL PROCEEDINGS

The NRC's formal enforcement sanctions, which include notices of violations, civil penalties, and various orders such as license revocation or suspension
orders, require prescribed notice and hearing procedures. See 10 C.P.R. Part 2,
Appendix C, §ll; id. §§2.201-.205. In addition, NRC employs less formal administrative mechanisms, such as confirmatory action letters, to supplement its
enforcement program. See id. Part 2, Appendix C, § V.H.

OPERATING LICENSE(S):
ENFORCEMENT ACTIONS:

FULL-POWER LICENSE
SCOPE OF PROCEEDINGS

AI') enforcement action concerning low-power testing authorized by a previously granted low-power license, is independent of, and immaterial to, any
subsequent Commission licensing determination that applicants met all regulatory requirements for a full-power license.

OPERATING LICENSE(S):

CRITERIA FOR ISSUANCE

PREOPERATIONAL TESTING:

PURPOSE

As its name connotes, preoperational testing is conducted as part of the
construction process for the plant pursuant to 10 C.P.R. § 50.56 before an
operating license for the facility is issued. Such testing does not involve the
"use" of the facility within the meaning of section 101 of the Atomic Energy
Act and hence does not require an operating license.
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OPERATING LICENSE PROCEEDINGS:
CONSIDERATION

ISSUES FOR

NRC cannot generically exclude from operating license hearings issues that
its own regulations make material to the licensing decision. See Union of
Concerned Scientists v. NRC, 735 F.2d 1437 (D.C. Cit. 1984), cert. denied,
469 U.S. 1132 (1985).

RULES OF PRACTICE:

REOPENING OF RECORD

A motion to reopen the record must satisfy each of the following criteria:
(1) it must be timely, (2) it must address a significant safety issue, and (3) it
must demonstrate that a materially different result would have been likely. 10
C.P.R. § 2.734(a).

RULES OF PRACTICE: REOPENING OF RECORD
(SATISFACTION OF REQUIREMENTS; DURDEN ON MOVANT)
"[1']0 justify the granting of a motion to reopen the moving papers must
be strong enough, in the light of any opposing filings, to avoid summary
disposition." Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB-138, 6 AEC 520, 523 (1973).

RULES OF PRACTICE:
SAFETY ISSUE)

REOPENING OF RECORD (SIGNIFICANT

The most important of the three criteria for reopening the record is the raising
of a significant safety issue. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-834, 23 NRC 263, 264 (1986).

RULES OF PRACTICE:
SAFETY ISSUE)

REOPENING OF RECORD (SIGNIFICANT

In the context of a claimed violation of the Commission's quality assurance
regulations, "[f]or new evidence to raise a significant safety issue" for purposes
of reopening the record, it must establish either that uncorrected • • • errors
endanger safe plant operation, or that there has been a breakdown of the quality
assurance program sufficient to raise legitimate doubt as to the plant's capability
of being operated safely." Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-756, 18 NRC 1340, 1345 (1983). See also
Union Electric Co. (callaway Plant, Unit I), ALAB-740, 18 NRC 343, 346
(1983).
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APPEARANCES
John Traficonte, Boston, Massachusetts (Matthew T. Brock, Boston, Massachusetts, was on the brieO, for the intervenors, James M. Shannon,
Attorney General of Massachusetts, New England Coalition on Nuclear
Pollution, and Seacoast Anti-Pollution League.
Thomas G. Dignan, Jr., Boston, Massachusetts (with whom George H.
Lewald, Jeffrey P. Trout, Jay Bradford Smith, Geoffrey C. Cook,
and William L. Parker, Boston, Massachusetts, were on the brieO, for
the applicants Public Service Company of New Hampshire, et al.
Richard G. Bachmann for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
While the hotly contested full-power operating license proceeding for the
Seabrook facility inched forward, the applicants sought, and eventually received, a low-power testing license for the completed plant pursuant to 10
C.F.R. § 50.57(c). That section permits the grant of such a license upon the
successful resolution of all issues relevant to low-power operation, even though
other issues germane to full-power operation remain to be resolved in the still
ongoing licensing proceeding. After receiving a low-power license, the applicants initiated their testing program at the time the full-power proceeding was
drawing to a close.1 At the conclusion of the low-power testing program, the
applicants also conducted a natural circulation test that went awry and was not
completed under the authority of the low-power license. The events surrounding
this incident formed the foundation for several motions filed jointly by the Massachusetts Attorney General, the Seacoast Anti-Pollution League, and the New
England Coalition on Nuclear Pollution ("intervenors'') to admit into the fullpower proceeding late-filed contentions or, alternatively, to reopen the record.

1 The termJ "low-power license" and "full-power license" are net used in the Commission', regulations_ They
are words at art employed in the lexicon of the lieenaing process 10 distinguish two types of operating licerucs_
Although the regulations are not canplelely C<lI1Sist.c:nl in describing alow-powcr 1icense, it is gcncnUy understood
10 mean an operating license authorizing low-power testing up 10 five percent of rated power_ S" 10 C.P.R_
U2.764(f)(2)(i).(iii), SO.47(d); id. Part SO, Appendix Eo UV.F.1. Bill m 10 C.P.R. ISO.S7(c)
operating
license authorizing low-power testing (operation at net more than 1 p=cnt of full power for the pwpooe of
testing the facility), and further Clpc:rations short of full power operationj. On the ocher hand. a full-powcr license
gmenlly authorizes opc:ratim up 10 and including the full thermal power rating of the facility. The latter term is
only used in instances when the facility in question hu received a separate low-power license. If no low-power
license is involved, the term q>c:rating license is understood 10 mean a full-power license.

ran
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The Licensing Board denied the intervenors' motions,2 an action the intervenors
nQw appeal. fur the reasons that follow, we affirm the result reached by the
Licensing Board.

I.
The events that triggered the intervenors' motions are set forth in the
Licensing Board's memorandum and need not be repeated fully here.3 It suffices
to note that, while the applicants were conducting the natural circulation test,
a steam dump valve failed in the open position causing the pressurizer water
level to drop below the seventeen percent level at which the applicable test
procedure required a manual trip to shut down the reactor. From the time the
pressurizer level fell below this point, the applicants' operators waited seven
minutes before tripping the reactor, even though NRC personnel monitoring the
test brought the water level of the pressurizer to the operators' attention on at
least two occasions. When the applicants' operators finally ordered the manual
trip, it was not in response to the pressurizer water level, but rather in response
to an approaching pressure trip criterion.
After the incident, the applicants' operating personnel, led by its Vice
President-Nuclear Production, participated in a conference telephone call with
the NRC's onsite inspectors and the agency's regional office staff. The
applicants then asserted what they now concede was an unwarranted defense
of their actions and omissions, claiming their actions were more conservative
than otherwise would have resulted from strict adherence to test procedures and
that their then-existing policy for following those procedures was adequate. The
applicants also proposed to the agency that reactor restart occur in parallel with
an evaluation of the event; however, when NRC personnel expressed concern
over this proposal, the applicants agreed not to restart the reactor without NRC
concurrence. After a second telephone call between the applicants and the
agency on the following day, the NRC issued a confirmatory action letter (CAL)
to the applicants. This letter confirmed the agency's understanding that, prior
to any restart of the reactor, the applicants would conduct a review of the event;
institute short-term corrective actions to address the deficiencies identified by the
review; identify and schedule needed long-term corrective actions; and obtain
the NRC's concurrence before restarting the reactor"

2LBP.89·28. 30 NRC 271 (1989).
3 See iJ. at 284-86.
4 See Coofinnatmy Action Leuer 89·11 fran William T. Russell. Regiooal Administrator. to Edward A. Brown,
President and Chief Executive Officer, New Hampshire Yankee Division, Public Service [sic] of New Hampshire
(June 23. 1989) !h=inaf'ter CAL]. appealing u Exhibit 2 to Intervenors' Motim to Admit Contcntioo. or. in the
Alternative, to Reopen the Record. and Request for Hearing (July 21, 1989) [hereinafter Intervenors' Motion].
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The applicants' review efforts were subsequently documented in a response
letter to the staff's CAL. The applicants' submission included a corrective
action plan, an event evaluation report, an operational issues evaluation, and
a management effectiveness analysis report..5 The applicants also filed with the
agency a Licensee Event Report on the incident.6 In response to the incident, the
agency dispatched an augmented inspection team to Seabrook and its findings
were documented in a lengthy inspection report.'
Almost a month after the natural circulation test transient, the intervenors
filed their first motion to admit a contention arising from the test incident or,
alternatively, to reopen the record.- The intervenors repeatedly refer to this
contention as a low-power testing contention. The gist of the intervenors'
contention was that the natural circulation test incident demonstrated that the
applicants' operators and management personnel were neither adequately trained
nor qualified. According to the contention, the test incident also showed
that the applicants' managerial and administrative procedures and controls
were insufficient for the applicants 10 operate Seabrook in accordance with
the license application, the Commission's regulations, and the Atomic Energy
Act.' The intervenors' motion was accompanied by the joint affidavit of their
experts. In the affidavit, the affiants recited the events surrounding the transient,
outlined their view of the applicable regulatory requirements, and opined that the
applicants violated certain regulations. The intervenors' experts also concluded
that some improvement in the applicants' training program was essential, that the
applicants' failure to follow procedures has significant safety implications, and
that another recent agency inspection report suggests that the natural circulation
test incident might not be an isolated instance but rather part of a pattern of
procedural noncompliance.10
A month after their first filing, the intervenors filed a second motion seeking
leave to submit additional bases for their original contention, bases that they
had tulled from the staff's recently issued inspection report. The motion also
sought to admit two additional so-called low-power testing contentions or, in the
alternative, to reopen the record.1I The two further contentions alleged. first, that

.5 See Letter from Edward A. Brown. Ptesident and Oller Executive Officer. New Hampshire Yankee, to United
States Nuclear Regulatory Commission (July 12, 1989) and Encloswes 1-4, appearing IS Atuc:hment A 10
Alplicanta' Answer 10 Intcrvencm' Motion 10 Admit Contention (August 7 , 1989) [hcrcinaficr Applicanta' Answerl.
Su Attachment D 10 Applicanl5' Answer.
7 Su Inspection Report No. 50-443189·82 (August 17, 1989), appearing IS Atuc:hment 5 to NRC Staff Response
10 Intervencm' Motion 10 Admit Contention (August 18,1989).
8 Sec Intervenors' Motion.
, Id., Exhibit L
101d., Atuc:hment A.
II Intervenors' Motion for Leave 10 Add Bases 10 Low Power Tc:sW1g Contention Filed on luly 21, 1989 and 10
Admit Further Contentions Aming from Low Power Testing Evcnl5 or, in the Alternative, 10 Reopen the Record
and Second Request for Hearing (August 28, 1989).
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the applicants' maintenance practices for valves and quality control over such
practices were seriously defective, and, second. that the applicants currently did
- not have adequate staff and procedures to conduct any operational testing.11
Like their initial contention, the intervenors' second and third contentions were
accompanied by the joint affidavit of their experts. The affidavit set forth the
affiants' views on the probable safety significance of the applicants' omissions
with respect to test training, maintenance, and quality contro1. 1)
The Licensing Board denied both of the intervenors' motions. With respect
to the first, the Board determined. inter alia. that the intervenors' motion must
meet the Commission's standards for reopening the record.14 In applying those
standards, it then found that the motion failed to present a Significant safety
issue and failed to demonstrate that a materially different result would have
been likely had the intervenors' proffered evidence been considered initially.15
With regard to the second motion, the Board found it contained fatal pleading
defects.16 Unlike its detailed treatment of the intervenors' first motion, however,
the Board did not closely analyze the substance of the intervenors' second and
third proffered contentions, other than to indicate that the second contention
failed to raise a significant safety issue as required of a motion to reopen the
recordP
ll.

A. Before us, the intervenors claim that by rejecting their low-power testing
contentions the Licensing Board violated their right under section 189 of the
Atomic Energy Act11 to a hearing on all issues material to the issuance of a fu11power license. They argue, therefore, that the Board erred in encumbering their
statutory hearing right by requiring their contentions to meet the Commission's
stringent criteria set forth in 10 C.F.R. § 2.734 for reopening the record. In
elaborating upon this proposition, the intervenors first offer various arguments
as to why low-power testing is material to the grant of a full-power license. They
then argue that two decisions, Union of Concerned Scientists v. NRC19 and San

111d., Exhibit 1 at 15, 17-18.

13 Id., Exlnbit 3.
14LBP_89_28, 30 NRC at 277-83.
l'ld. at 284-92
Even though it found the motion did not meet the .tandards for teapening the rec:ord, the Board nevertheless
went on to c:auider the intervenOlS' fint profTaed c:mtention under the criteria for late-filed conlClliOlll and

apparently found those facton weighed against its admission. Su id. at 292-93.
16id. at 294.
171d. at 295097.
18 42 U.S.C.I2239.
19 735 F.ld 1437 (D.C. Cir. 1984), c,rt. M1IUd, 469 U.S. 1132 (1985) [hereinafter UCS).

232

Luis Obispo Mothers For Peace v. NRC?' establish their right to a hearing on
all issues material to the grant of a full-power license without their contentions
having to meet the Commission's standards for reopening the reconJ.21
The staff counters by focusing upon the "hearing rights" premise of the
intervenors' argument. It asserts that neither of the cited decisions bestows
such an unfettered right to a hearing upon the intervenors and, therefore, the
Licensing Board correctly applied the Commission's reopening standards to the
intervenors' contentions.22 The applicants, on the other hand, disagree with the
"materiality" premise of the intervenors' argument as well as their "hearing
rights" claim.23
Initially, we note that the intervenors have attempted to structure their
argument before us to parallel the UCS decision. That case involved the
mandatory test of a facility's offsite plan for responding to a radiological
emergency - a matter incidental to the safe physical operation of a commercial
nuclear reactor. In UCS, the court held that, because the NRC's regulations
made the correction of emergency planning deficiencies identified during the
exercise a requirement of the Commission's ultimate licensing decision, issues
concerning the exercise were "material" to the grant of a license and, therefore,
the agency could not eliminate such issues from the statutorily required licensing
hearing.'" In an effort to reach the same outcome on materiality ·as that reached
in UCS, the intervenors seek to equate low-power testing of the Seabrook reactor
with emergency planning exercises even though these two regulatory concepts
are totally distincL
Further, in an attempt to give their argument an even tighter fit in the UCS
mold, the intervenors also resort to a bit of legerdemain. They label their contentions "low-power testing contentions" and then argue that low-power testing
is material to full-power licensure, so they are entitled to a hearing on such material issues (i.e., their low-power testing contentions) without having to satisfy
the Commission's standards for reopening the record. But the intervenors' label
for their contentions is misleading. The issues raised by the contentions are
not unique to low-power testing. Rather, the questions presented raise more
generic matters concerning plant readiness for full-power operation, not issues inherent in low-power testing. This being so, the intervenors' so-called
low-power testing contentions are no different from any other contention that

s,'

20 751 F.2d 1287 (D.C. CU. 1984).
Uifra note 44.
211nlelValon' Brief on Appeal orLBP·89-28 (Dec. 19, 1989) at 10-23 [hc:n:inaftcr lnIeIVaIon' Brief].
22 NRC Staff', Brief In Oppcsitim 10 lnIeIVaIon' Appeal or LBp·89-28 (Jan. 3D, 1990) at 4-14.
23 Applicantl' Brief (Jan. 19,1990) It 17·30.
24 735 F.2d It 1441-42
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focuses upon whether it is appropriate to license a facility for actual operation.2.5
Nevertheless, even if we ignore the intervenors' sleight of hand and accept their
argument as presented, it still fails.
To establish their materiality premise, the intervenors initially maintain that
low-power testing performance is per se material to the issuance of a full-power
license where, as here, the applicants conduct such testing under a separate
low-power license granted pursuant to 10 C.F.R. § SO.S7(c) while the fulIpower operating license proceeding is still ongoing. In these circumstances,
the intervenors claim that the applicants must successfully complete the testing
as a precondition for meeting the minimum regulatory requirement for a fullpower license, i.e., that there is reasonable assurance the plant will be operated
without endangering the public health and safety and in accordance with the
Commission's regulations. In the next breath, however, the intervenors argue
that, even if a separate low-power license is not issued. low-power testing
performance is also a material component of full-power licensing when it
is conducted under the authority of a full-power license prior to full-power
operation. In either situation, the intervenors assert that low-power testing is
per se material to full-power licensing and, therefore, they are entitled to a
hearing pursuant to section 189a of the Atomic Energy Act on their low-power
testing contentions.
Because it might seem a bit incongruous to issue a full-power operating
license for a facility that has yet to complete successfully a low-power testing
program, the intervenors' materiality argument has a certain surface appeal. But
closer examination of this argument in the context of the Atomic Energy Act and
the Commission's regulations shows it to be fatally flawed. This flaw is most
easily highlighted by first examining that portion of the intervenors' argument
positing that low-power testing performance is per se material to the grant of
a full-power license even when such testing is conducted pursuant to a fullpower license (rather than a separate low-power license) but before full-power
operation has been achieved.
Because testing a commercial nuclear reactor at any power level necessarily
involves operating the plant or, in the words of section 101 of the Atomic Energy Act, entails the "use" of a "utilization" faCility, low-power testing can be
conducted only after the Commission grants an applicant a license to operate the

2.5 rer example, !he intervenms' first late-lited contention alleges !hit !he applicants' operators and management
personnel are not adequately trained or qulliJied 10 operate !he plant. Yet !hat is essentially !he same issue ano!her
intervenor, !he State of New Hampshire. lited as contention NII-13 at \he .tart of \he operating license proceeding.
The Licensing Board admitted !hat cmtention (.see LBP-82-76, 16 NRC 1029, 11»2 (1982» and \hen granted
!he applicanlS' motion for JUmmary disposition on iL See Memorandum and Order (Memorializing PrdIearing
Conference, and Ruling on Motion for Summary Disposition) (May 11, 1983) at 14-18 (unpublished).

234

plant.26 Low-power testing thus involves operating an already licensed reactor.
Further, under section 189a of the Atomic Energy Act and as pertinent here,
an intervenor's hearing rights attach only to a proceeding for the "granting" of
an initial operating license.27 The statute affords no intervenor hearing rights
relative to activities occurring as a consequence of faCility operation undertaken
pursuant to such a license. Once the full-power license has been granted, those
licensee and agency actions that relate to facility operation conducted pursuant
to that license, including low-power testing, involve compliance with the license
under which the operations are performed.28 Thus, while it might be said to be
material to the operation of the facility, low-power testing performed under the
authority of a full-power license has absolutely nothing to do with, and therefore
cannot be material to, the granting of a full-power license.
This point is further illustrated by examining the power-ascension testing
that is performed after low-power testing in the initial startup of a facility.
Low-power testing is conducted up to five percent of rated power. Powerascension testing, on the other hand, is performed above this level up to and
including the power level permitted by the operating license, normally 100%
or full power. As in the case of low-power testing, power-ascension testing
involves the "use" of the facility, so it can only be conducted under the authority
of an operating license - generally a full-power license. Again, like low-power
testing, power-ascension testing is a necessary step in the initial operational life
of every plant. Indeed, both test programs involve some operational tests that
must be conducted every time the reactor is restarted after being refueled. By
its very nature, power-ascension testing is conducted incrementally and entails a
number of operating hold points, typically at twenty-five percent, fifty percent,
and seventy-five percent of rated power.29 Any agency action with respect to the
actual performance of such tests also is a matter of license compliance, not initial
licensure, and no intervenor hearing rights accompany a licensee's performance
of sut;h tests. Hence, as with low-power testing. power-ascension testing plainly
is material to the ultimate full-power operation of the facility because such
tests have to be performed before full-power operation can be achieved. But
all operation in reaching full-power as well as full-power operation itself is
regulatively distinct from, and hence immaterial to, the initial licensure of the
plant that must precede any operation of the facility.
26 42 U.S.C. § 2131. Thlt sectim provides in pertinent part !hIt K[iJt shall be unllwful ••• for any penon wilhin
!he United States to • • • use. • • any utilization. • • flcility except under and in Iccordance wi!h I license
issued by !he Commiuim. • • ."
27 42 U.S.c. § 22391. Thlt section provides in relevant part !hat "[iJn any proceeding under this chapter. for !he
gnnting, IUspending, revoking. or amending of any license. • • !he Canmission ahall grant • haring upm !he
n:quest of any pc:rsCII whose intcn:st mly be affected by !he proceeding••••"
28 Su 10 c.F.R. §f 2.2()()..206; id. Part 2, Appendix C.
29 S~~ NRC Regulltory Guide 1.68 (Rev. 2). "Initial Test Prcgruns for Wlter-Cooled Nue1eu Power PIanIs" (Aug.

1978) at 1.68-1S to ·18.
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This basic regulatory scheme does not change just because low-power testing
is conducted under the authority of a separate low-power license granted pursuant
to 10 C.F.R. § SO.S7(c) while the full-power operating license adjudicatory
proceeding is still ongoing. Whether low-power testing has been completed
is not germane to the question whether the full-power license should be granted
to the applicant. In such circumstances, a low-power license is required because
low-power testing still involves the operation or "use" of the facility within
the meaning of section 101 of the Atomic Energy Act Further, in order to
comply with the hearing rights provision of section 189a of the Act, the lowpower license can be granted only after all issues in the contested adjudicatory
proceeding relevant to low-power testing authorization have been heard and
decided by the Licensing Board30 The successful performance of the lowpower tests authorized under that license, however, remains immaterial to the
determination whether a full-power operating license should be granted for the
facility.
Contrary to the intervenors' claim, nothing in the agency's regulations dictates
that low-power testing need be completed successfully as a precondition to
the grant of a full-power license in order to meet the minimum regulatory
requirements for a full-power license. Similarly, there is no regulatory bar to
the issuance of a fuIl-power license while low-power testing is still under way
pursuant to an earlier granted testing license. Indeed, an applicant that receives
a low-power license under section SO.S7(c) is under no regulatory obligation to
use it and the applicant remains free to defer low-power testing until a full-power
license is issued. And, as in the case of all plant operations, any agency action
with respect to the performance of low-power testing in such circumstances is
a matter of compliance with the low-power license.
That low-power testing is not a prerequisite to the grant of a full-power
operating license is amply demonstrated by a review of the regulatory history
of 10 C.F.R. § SO.S7(c). When the NRC's predecessor, the Atomic Energy
Commission (AEC), amended its rules to add section SO.S7(c), its expressed
purpose was to shorten, without adversely affecting the public health and safety,
the time it takes to get a licensed plant to full-power operation by aUowing
for the early performance of low-power testing while the contested full-power
operating license proceeding was still ongoing.31 The Statement of Consideration
accompanying the rule amendment indicates that the AEC specifically rejected
proposals that would have made completion of low-power testing a precondition
of full-power licensure. Such proposals would have mandated that "every
applicant be required to have completed 6 months of low-power testing prior

30 Su 10 c.F.R. I S0.57(c).

31 S~. 3S Fed. Reg. 16,687.16,687 (1970); 36 Fed. Reg. 8861.8862 (1971).
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to issuance of the final operating license • . • ."ll This history convincingly
demonstrates that, in adopting the separate low-power license provisions, the
AEC did not make the performance of low-power testing "material" to the
grant of a full-power license. Nor did it alter the established regulatory scheme
in which low-power testing performance is material only to plant operation.
Accordingly, the intervenors' argument that low-power testing is per se material
to full-power licensure is simply wrong.
Equally fallacious is intervenors' second argument that, in this instance, the
staff has made low-power testing performance material to full-power licensing.
Intervenors assert that this occurred as a consequence of the staff's enforcement
action requiring the applicants to demonstrate to the staff's satisfaction adequate
corrective actions before restarting the facility. Although the intervenors describe
the staff's action in issuing a confirmatory action letter to the applicants as a
"suspension" of the low-power license, they concede that for purposes of their
argument the label placed upon the action is irrelevant33
Like their first argument, this one also confuses plant licensure with plant
operation and erroneously attempts to make the two distinct regulatory concepts
synonymous. Here, the staff's issuance of a CAL immediately after the
natural circulation test incident was an enforcement action directly linked to
the applicants' low-power license - the only operating authority extant at the
time of the staff's license compliance action, The staff's action was taken
to ensure that the applicants complied with all agency regulations and the
terms and conditions of the low-power license before they could restart the
facility under that license authority. As previously explained, pursuant to the
Commission's regulatory scheme the staff's enforcement action was independent
of, and immaterial to, any subsequent Commission licensing determination that
the applicants met all regulatory requirements for a full-power license. Thus,
contrary to the intervenors' assertion, the staff's enforcement action - in this
case or in general- did not make the performance of low-power testing material
to the issuance of a full-power license.
The intervenors' third argument is pure sophistry. Initially, they state that
the Commission previously represented to the Court of Appeals in the UCS
3'136 Fed. Reg. It 8862
33 Intervenors' Brief It 12 n.17. In any event, the intervenors are incorrect in dcscn'bing the staff', enfon:cment
Iction as I license suspension. The NRC', formal enfon:ement unctions include notices of violations, civil
penalties, and various ordm auch as license revocation or suspension orden. Su 10 C.F.R. Put 2. Appendix
C. § Each of these formal enfon:cmcnt ,anctions noquircs prescrlbed notice and hearing procecIures. Su id.,
It 2201'.205. In this instance, none of these formal regulatory roquimnenu was followed, the ataff', ,ction
could not be I IUSpcnsim within the meaning of the regulatims.
In cattnst to formal enforcement ,ctions, the 'gency also employs less formal Idministrative mechani.mu,
such as the conIinnltory action letter issued by the II&ff hen:. to supplement ill enfon:cment prognm. S~~
id., Part 2, Appendix C. tVJL Specifically, conIinnatory action letters are '1ct1er1 conIinning a licensee', or I
vendor'. agreement to take certain Ictions to remove significant catcerns lbout health and safety, lifeguards, or
the cnvironmcnt.. Id., I V.H(3).
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case that preoperational testing must be completed successfully prior to the
issuance of an operating license. The intervenors then claim that, "[b]y necessary
inference." the Commission has recognized the importance of successfully
completing the entire initial test program (i.e., preoperational testing and lowpower testing).34 Next, they declare that emergency exercises and the initial
test program should be treated similarly and, therefore, because the court in
UCS ruled that emergency exercises are material to licensing and subject to the
hearing rights provisions of the Atomic Energy Act, so too are the results of
low-power testing.
Although it is true that preoperational testing generally must be completed
successfully prior to the issuance of a full-power operating license as the
intervenors represent, the other conclusions they attempt to stack upon that
truism simply do not follow. As its name connotes, preoperational testing is
conducted as part of the construction process for the plant pursuant to 10 C.P.R.
§ 50.56 before an operating license for the facility is issued." Such testing does
not involve the "use" of the facility within the meaning of section 101 of the
Atomic Energy Act and hence does not require an operating license. Contrary
to the intervenors' claim, the Commission has not recognized, "by necessary
inference" or otherwise, that preoperational testing and low-power testing testing that the intervenors incorrectly lump together under the label of an initial
test program - must be completed successfully before the grant of an operating
license. As already explained, the scheme of the Commission's regulations does
not make the performance of low-power testing material to the grant of a fullpower operating license and neither the regulations nor Commission practice
join preoperational testing with low-power testing for the purpose of determining
whether the applicants should be granted an operating license. Accordingly, the
intervenors' argument fails.
B. Building upon their first premise that low-power testing is material to the
grant of a full-power license, the intervenors next argue that they have a right to a
hearing pursuant to section 189a of the Atomic Energy Act on all issues material
to the grant of a full-power license without having to meet the Commission's
standards for reopening the record. As previously seen, the intervenors' first
premise is erroneous. Hence, the remainder of their argument founded upon
that faulty premise cannot stand. Nevertheless, for the sake of completeness,
we will address it

34 Intexvenon' Brief at 13.
" In pertinent put. 10 C.F.R. § 50.56 provides that
[u]pat c:ompletion of Ihc conruuctim •••
a facility, In compliance with Ihc term. and conclitima of
the consuuctim permit and .ubject to any necessary testing the facility for health or ..rely purposes,
Ihc Ccmmission will. In Ihc absence
good cause Ihown to the contruy issue a license of Ihc class
for whldl the cmmuction pennit Was BSUed ••••

or

or
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The intervenors assert that UCS and Mothersfor Peace establish their right to
a hearing on their so-called low-power contentions without having to meet the
Commission's standards for reopening the record set forth in 10 C.F.R. § 2.734.
In particular, they point to a portion of the decision in Mothers for Peace.
which in turn partially relies upon UCS. stating, inter alia. that "we cannot
conclude that the opportunity to seek reopening was an adequate substitute for
the hearing guaranteed petitioners as a matter of right under section 189(a)."36
Contrary to the intervenors' assertion, however, neither of these cases precludes
the application of the Commission's reopening standards in the circumstances
presented. Moreover, the quoted language from Mothers for Peace upon which
the intervenors so heavily rely was used by the court in a completely different
context that makes it inapposite here.
In the cited portion of Mothersfor Peace. the court faced the question whether
the Commission violated section 189a by refusing to give the petitioners a
hearing on each of the applicants' two requests for an extension of its low-power
license for the Diablo Canyon facility. In defense of its refusals to grant the
hearing requests, the Commission argued that the section 189a hearing provision
did not apply to the extension of the term of a low-power operating license.
Alternatively, it argued that, if section 189a did apply, the petitioners had been
accorded a sufficient hearing because of their attempts to reopen the record in
the then ongoing full-power operating license proceeding where petitioners had
sought to raise the same issues."
The court found that the extension of the term of a low-power license
was a license amendment within the meaning of section 189a. Because a
license amendment is one of the eight categories of agency action specifically
enumerated in that section, the court held that the petitioners were entitled to a
hearing on the applicants' extension requests and that, therefore, the Commission
erred in denying the petitioners' hearing requests.38 Next, the court rejected the
Commission's argument that the petitioners had received a sufficient hearing by
being referred to the ongoing full-power operating license proceeding for the
facility where they could attempt to reopen the record on the same construction
quality assurance issues that the petitioners sought to raise in their hearing
requests on the low-power license extension amendments. It was in this context
that the court employed the language quoted by the intervenors, indicating that
the opportunity to seek reopening in a second ongoing proceeding was not an
adequate substitute for a guaranteed right to a hearing on an independent license
extension amendment, even if the issues sought to be raised were the same.39
36 751 F.2d at 1316 (emphasis in the original).
37/d. at 1311.
381d. at 1312-14.
391d. at 1316.
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The situation addressed by the court in Mothers for Peace was considerably
different from the circumstances presented here. If the intervenors are to litigate
their contentions at all, they must do so in the context of the existing operating
license proceeding held pursuant to section 189a, in which their concerns would
constitute additional late-filed contentions in the proceeding where the record
already has closed. As we read it, Mothers for Peace does not preclude the
agency from insisting that the intervenors comply with its reopening standards
in this circumstance. The court's decision does not indicate, as the intervenors
apparently would have it, that a fresh and unencumbered right to be heard exists
each time arguably new information seemingly related to the licensing process
arises. Indeed, to read the case that broadly would make it virtually impossible
to conclude the hearing process. We find no such result mandated by Mothers

for Peace.
Nor do we read UCS to guarantee the intervenors a hearing on their latefiled contentions even if they do not meet the Commission's standards for
reopening a closed record. As noted previously, in UCS the court had under
review a Commission rule providing that in operating license proceedings
licensing boards need not consider the results of emergency preparedness
exercises before authorizing a full-power operating license for a nuclear power
plant40 The agency rule also required that such exercises be held within one
year prior to the grant of a full-power license; hence, the results of the
exercise necessarily could become known only when the licensing hearings
were nearly over or already concluded The court found that, in spite of the
new rule, the Commission nevertheless considered the results of the offsite
emergency preparedness exercise material to its decision whether to grant a fullpower license for the facility:41 In these circumstances, the court held that the
Commission acted beyond its statutory authority in categorically excluding from
operating license hearings required by section 189a of the Atomic Energy Act
a class of issues that the Commission itself considered material to licensure:'2
Contrary to the intervenors' apparent belief, UCS does not stand for the
broad proposition that the Commission must allow any and all information
arguably relevant to licensing, whenever raised, to be the subject of a hearing.
Rather, UCS teaches that the agency cannot generically exclude from operating
license hearings issues that its own regulations make material to the licensing
decision. But we find nothing in the case to preclude the Commission from
applying its reopening rules to the instant situation when the issues sought
to be raised are of a type that could have been raised when the proceeding
commenced. As previously noted, the intervenors' late-filed contentions do not

40 73S F.2d at 1438.
41 It!. at 1441.
42 It!. at 1438, 1441-42.
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raise'issues unique to low-power testing, even though they label them low-power
testing contentions.43 Rather, the issues the intervenors seek to raise each involve
ordinary operational questions of the sort that the intervenors could have raised at
the beginning of the proceeding."" Accordingly, we find UCS inapposite here.4~

m.
Finally, the intervenors assert that, if we reject their other arguments and
approve the application of the Commission's standards to reopen the record
to their contentions, they meet those standards. They claim, therefore, that
the Licensing Board erred in denying their motions.46 As the Licensing Board
found, however, the intervenors' low-power testing contentions do not meet the
Commission's standards for reopening the record set forth in 10 C.F.R. § 2.734.47
That section provides, in pertinent part, that a motion to reopen the record
must satisfy each of the following criteria:
(1) The motion must be timely ••••
(2) The motion must address a significant safety or environmental issue.

43 Su lUpl'a pp. 233-34.
44 Even assuming we have read UCS 100 nmowly, the intervenors' argument atill fails. Upon rehearing en bane
of a portion of Motlun lor PIau not relied upon by the intervenors, the court ,tated that UCS "holds only thlt
the Canmission cannot exclude from I section 189(1) hearing issues thlt ill rules of [sic] JCgu1ations mjUire it
10 consider in ill licensing decisions." San Luis Obispo Motlurs lor PIau Y. NRC, 789 F.2d 26, 30 (D.c. Gr.
1986), Clrt. tU"ud, 479 U.s. 923 (1986). The Commissim', JCgulltions do not mjUire it 10 consider the JClulll
of low-power testing in delennining whether 10 grant I full-power license. lienee, the intervenors' argument lacks
merit for this additional reason even if we further assume that the intervenors' ,~caIled low-power contentions
deal with Woes inherent in ,uch low-power testing.
,U Thc intervenors also argue that the Licensing Board crJCd in denying ill May 31, 1989, motion 10 hold ClpCt1
the record pending low-power testing. Intervenors' Brief at 23-26. The intervenors' motion WII filed before the
Ipplicanta cmducted low-power testing and before the lune 22, 1989, natural circulltion test incident. In an oral
ruling on lune 30, 1989, at the conclusion of the evidentiary hearings and scvcral wccIts before the intervenors
filed their filSt motion 10 ICOpcn the record, the Licensing Board denied the intervenors' motion. It cmcluded,
inllr alia, that the Board had come 10 the nltural ending of the hearings and, thCJCfcne, it was closing the record.
Tr. 28,287-89. BefOJC us,the intervenors ICpC&t their earlier argument that because low-power testing perfonnance
is material 10 the grant of I full-power license and they have a right 10 a hearing on allIUm material issues, the
Licensing Board violated their hearing rights by closing the record before JClolYing any issues arising out of lowpower testing. rot the reasons we have already let forth in JCjecting intervenors' earlier argument, their argument
also fails in this context. Thus, the Licensing Board did not abuse ill c!iJcretion in closing the evidentiary rccord
onlune 30.
46 Intervenors' Brief at 2640.
47 In arguing that their lO-CI!Ied low-power testing contentions meet the Commiasion', m>parlng standards, the
intervenors haYe not explicilly admitted that their contentions raise issues that arc not inherent in actual lowpower testing. As we have previously explained, the intervenors have mischanctcrizcd their contentions because
they actually raise more generic matters relating to plant readiness for full-power operation. In considering
the intervenors' Ialt argument, we assume that the intervenors would have us ignore their label and view their
contentions in this broader frsmcworIt given our JCjection of the notion thlt low-power testing performance is
material 10 the grant of a full-power license. Without this assumption, we would be faced with the incongruity
of applying the Commission', ICopening standards 10 the intervenors' ~cd low-power testing contentions
when we already have determined that the performance of low-power testing (and hence the JClolution of their
cmtentions) is not material 10 the grant of I full-power license.
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(3) The motim must demonstrate that a materially different result would be or would
have been lilcely had the newly proffered evidenoe been considered initially.48

With regard to the application of this standard. we have stated that
to justify the granting of a motion to reopen the moving papers must be strong enough, in the
light of any opposing filings, to avoid summary disposition. Thus, even though a matter is
timely raised and involves significant safety considerations, no reopening of the evidentiary
hearing will be required if the affidavits submitted in response to the motion demonstrate
that there is no genuine unresolved issue of fact, i.e., if the undisputed facts establish that
the apparently significant safety issue does not exist, has been resolved, or for some other
reason will have no effect upon the outcome of the lioensing proceeding ••9

In an attempt to meet the reopening standards, the intervenors do not claim
that the natural circulation test incident itself presented any threat to the public
health and safety or that reactor safety was ever in question. Rather, the gist
of the intervenors' first contention is that the incident demonstrates that the
applicants' operators and management personnel are not adequately trained or
qualified, and that they lack adequate management and administrative controls to
operate Seabrook as required by the Commission's quality assurance regulations,
10 C.F.R. Part 50, Appendix B. In their affidavit in support of this contention,
the intervenors' experts recite the events surrounding the incident and opine that
these events reveal a number of procedural noncompliances with the quality
assurance regulations. The intervenors' experts also allege, based upon an
unrelated staff inspection report listing four minor instances of a possible lack
of attention to detail by the applicants,.50 that the circulation test incident may
not be an isolated event They then conclude that the test incident represents a
pervasive pattern of procedural noncompliance and thereby raises a significant
safety issue.
48 10 c.F.R. 12.734(1).
• 9Vmnolll Y/IIIU, Nucuar PtwMr Corp. (Vermont Yankee Nuclear Power Sution). ALAB-138, 6 AFC. 520, 523
(1973) (foocnOle omiaed).
In !heir brief, the Ipplicants IUggest that ALAB-138 is no longer IOIIDd luthority because it WIll decided 13
years before the Commissim enlcted 10 C.F.R. 12.734. Applicants' Brief It 31. AI the IppliCIIIIS Ihould be
IWIIe, howeYCf, the Commissim', Idoption of section 2.734 WIS I codi1ication or NRC cue law. Su 51 Fed.
Reg. 19,535, 19,535 (1986). In the SUtement of Considerotim Iccanpenying the tule, the Commission explicitly
lUted that ,t]he pracnt tule is not, except where noted, intended to wipe out NRC cue law conccming motims
to =>pen." 14. It 19,537. Neither ,eaim 2.734 nor its history notes any change to the glcol provided by the
lbovc-quoted portion of ALAB-138. Indeed, in its SUtement or Consideration (id. It 19,536), the Commissim
itself referenced the same general cli.scussion on motims to =>pen from ALAB-138 thlt includes the quoted
langulge - I mOlt unlikely Ictim if the Commissim were disavowing the case. Additimally. the Ipplicants'
further IUggcstim that this portion or ALAB-138 only setilloor or I minimum landml far I =>pening motim
10 that I licensing board is free to decide OUtcanc-detcrminltive, disputed flcts on the basis of contested affidavits
~ both the ploln language of the decision and its c:<lIlIC1L
The intervcnon' affillD ref=need NRC Inspection Report 50443/89-3 but, IS the Licmsing Boord noted
(IlJP-89-28, 30 NRC It 296), thot inspection report Wli net an exhibit to the intervcnon' reopening matima.
FuI1her, thlt inspection report is not otherwise put of the Idjudicatory =on! in this proceeding.
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In like fashion, the intervenors' second contention alleges that the events
surrounding the test incident demonstrate that the applicants' maintenance
practices for valves violate the NRC's quality assurance regulations. In their
affidavit in support of this contention, the intervenors' experts assert that
the post-event inspection of the plant's steam dump valves revealed some
deficiencies in seven of the, twelve valves. The affiants then opine that this
fact may indicate a pervasive deficiency in the applicants' testing, verification,
and maintenance of all valves throughout the plant, which, in tum, raises a
significant safety issue. Similarly, the intervenors' third contention alleges that
the events surrounding the test incident establish that the applicants' training and
procedures for conducting start-up testing violate the agency's quality assurance
regulations. As support for this claim, the intervenors' experts again detail
many of these events and claim they demonstrate a breakdown in the applicants'
quality assurance program for testing.
None of these contentions, however, raises a significant safety issue - the
most important of the three criteria for reopening the record.'1 At bottom, all
three of these contentions are nothing more than quality assurance contentions
alleging violations of the Commission's quality assurance regulations: the first,
an alleged pattern of procedural noncompliances in training and administrative
controls; the second, an asserted pattern of deficiencies in the testing and
maintenance of valves; and, the third, a purported pattern of deficiencies in
test training. In analogous circumstances, we have stated that
for new evidence 10 raise a "significant safety issue" for purposes of reopening the record,
it must establish either that uncorrected • • • errors endanger safe plant operation, or that
there has been a breakdown of the quality assurance program sufficient 10 raise legitimate
doubt as to the plant's capability of being operated safely.S2

The intervenors have not attempted to demonstrate that safe operation of the
plant was threatened by the natural circulation test incident or that the staff's
CAL and the applicants' response to it have left any uncorrected deficiencies.
Rather, they have focused on the second prong of this test by attempting to
show that failures in the applicants' training, maintenance, and start-up quality
assurance programs are so pervasive as to raise legitimate doubt that the plant
can be operated safely. Even if we accept the intervenors' underlying factual
representations as true, however, their motions simply do not raise an authentic
doubt that the plant can be operated safely. In the final analysis, the intervenors
and their experts have attempted to tum a single incident of personnel error
into a wholesale and widespread breakdown of the applicants' quality assurance
'1 PJU/alkIpJUa EUc/Tic Co. (Limerlclc Gc!cnting Station, Units 1 and 2), ALAB-834, 23 NRC 263,264 (1986).
S2 Pacific Gas and EuctTic Co. (Diablo Canym Nuclear Power P1ant, Units 1 and 2), ALAB-756, 18 NRC 1340,
1345 (1983). Su a1.ro UWII EUc/Tic Co. (Callaway PIant, Unit 1), ALAB-740, 18 NRC 343, 346 (1983).
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programs. Without a great deal more, the intervenors have failed, as a matter of
law, to raise a legitimate doubt that the plant can be operated safely. Hence, they
have failed to raise a significant safety issue and we need not explore whether
they meet the other criteria for reopening the record. The Licensing Board was
correct, therefore, in denying the intervenors' motions to reopen the record.
fur the foregoing reasons, the result reached by the Licensing Board in LBP89-28, 30 NRC 271, is affirmed.
It is so ORDERED.
FOR TIIE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
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The Presiding Officer granted a portion of Intervenors' motion to add
additional documents to the hearing record. The Staff responsibility to add
the documents was contingent on Intervenors certifying that they do not already
have them. Appropriate judgments were made to the filing schedule in light of
this Order.

RULES OF PRACTICE:
OF HEARING FILE

SUBPART Lj MOTION FOR COMPLETION

When the case pertains to amendments to a special materials license and
byproduct license, it is not necessary (in the absence of special evidence
establishing a link) for the Staff to include in the hearing file documents related
to another license that Applicant has to operate a research reactor at the same
site. Nor is it necessary, under 10 C.F.R. § 2.1231(b) to include in the hearing
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record reports that were not submitted by the Applicant or prepared by the Staff
- even though those reports might be relevant to the case.
Material need not be added to the hearing file if a party already has gained
access to it Having access, the party can use the material in its case and the
proceeding need not be delayed for a meaningless procedural step to be taken.

RULES OF PRACTICE:
THE HEARING FILE

SUBPART L; EVIDENCE NEED NOT BE IN

Parties may include in their written filings evidence that is not included in
the hearing file.

RULES OF PRACTICE:

SUBPART L; FORMAT OF HEARING FILE

The Staff is urged to complete a hearing file that is orderly and simple to
use, thus saving the presiding officer and the parties the triplicated effort of
sorting the file for themselves. However, when a motion directed at the lack of
order was served after weeks had passed, it was found that there was no relief
appropriate in this case.

MEMORANDUM AND ORDER
(Intervenors' Renewed Motion for Completion of
Hearing File and Related Matters)

Memorandum
The Staff of the Nuclear Regulatory Commission (Staff) submitted what
it considered a complete hearing file on August 16, 1990. In response, the
Missouri Coalition for the Environment, the Mid-Missouri Nuclear Weapons
Freeze, Inc., and the Physicians for Social Responsibility/Mid-Missouri Chapter
(Intervenors), joined by ten named intervenors (Individual Intervenors), filed
a motion 1 characterizing the hearing file as a "hearing pile," enumerating ten
alleged deficiencies in the file, and suggesting that I issue a further order that

1Su "Intervenors' Renewed Motion for Completion of Hearing HIe," September II, 1990 (Motion); "Licensee',
Response 10 'Intervenors' Renewed Motion for Completion of Hearing FIle,'" September 19, 1990 (Licensee
Response); "NRC Staff Response 10 Intervenors' Motion 10 Set Aside Order of scplmlber 4, 1990 and Motion
for Ccmpletion of Hearing File and Motion for Order Requiring Staff to Notify Parties and Presiding Officer of
New Infomltion," Oclober 1,1990 (Staff Response).
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would specify particular documents to be added to the file and would leave no
discretion to the Staff in "completing" the hearing file.2
I have decided to grant a portion of the Motion and to deny the rest. For the
most part, Intervenors seek material that is not required to be included in the
Hearing File pursuant to the applicable procedural regulations (Subpart L). This
does not, of course, mean the end of access to information for the Intervenors.
It does mean that as soon as the Staff complies with my Order, the hearing file
will be entirely complete and that written presentations pursuant to 10 C.F.R.
§ 2.1233 must then be submitted. Further access to information may be gained
by supporting the need with reasons, documents, or affidavits. The vehicle for
obtaining the further information shall be through questions that I may choose
to ask.'
I.

GENERAL BACKGROUND

The Intervenors objected strenuously to the way in which the hearing file
was served on them. First, they found it "intolerable that the NRC Staff took
one month from the time of the Presiding Officer'S June ZT Memorandum and
Order to submit their notification that they intended not to comply••••" With
this comment, I am generally in sympathy. Indeed, I was very surprised that
in a proceeding in which motions are required to be responded to within 10
business days (15 for the. Staff) it took Staff a month to notify me that it was
not complying with an order that I confidently expected them to follow. Indeed,
my confidence in the Staff's cooperation was so complete that I did not even
bother to issue an order in support of my determination - confident that the
Staff would voluntarily comply. I found that my confidence was misplaced.
Second, the Intervenors objected to the hearing file as "an unindexed.
unnumbered, uncitable pile of random documents." Again, I am sympathetic
to this complaint because it required extensive work by my office to put these
documents into an orderly form so that I would be able easily to find citations to
individual documents. I would expect that in future cases an extensive hearing
file would be placed in a more usable form so that each of the parties and the
presiding officer would not have to accomplish an organizational job that could
be done once, by the Staff. A swift motion to require the Staff to index the file
might indeed have fallen on receptive ears.

21n this Mcmormdum and Order. 1 use the tem 1nIcrvmon to ICfer both to the party filing the Motion and to
both the inIe:rvening parties. who mite a common position with respect to this Motion.
'Parties may. or COIIJIc, allege deficiencies in the record and IUggcst apccific questions for me to uk. Complete
explanations. thorough documentation and c:arcfU1 corrummication will assist me in reaching my dctemination
concerning whether to ask follow-on questions.
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On the other hand, the Staff is not applying for a license and there is no
apparent remedy for these irritating circumstances. It is not appropriate to
redress complaints against the Staff with sanctions against Licensee.
I find that the hearing file, while difficult to sort and order, is usable and
that there is therefore no lasting complaint for me to sustain.4 All I can do is to
exhort the Staff to be more cooperative in the future.

n.

ASSESSMENT OF THE ADEQUACY OF
THE STAFF'S RESPONSE

The principal response of the Staff' is that it has now responded in full to
the order I issued concerning the hearing file. It states (Staff Response at 4):
On August 16, 1990 the Staff provided the hearing file with Ca> the entire NRC files
concerning the Univenity's Part 30 [Byproduct Material] and Part 70 [Special Nuclear
Material] licenses for 10 yean and (b) aU documents in the Univenity'. Part SO Reactor File
related to the six areas of concern [admi!1ed into the proceeding]6 •• , from 1980 to the
presenL The documents provided by the Sl-lff fully comply with the June 29, 1990 Order
and provide more material than ordered by the Board, since aU NRC file documents from
1980 to present concerning the materials licenses are now in the hearing file •

•••

• • • 1be only material not provided involves the Part 50 license file in matten unrelated to
the six areas of concern admitted for litigation, or does not exist in NRC files.

Although the Intervenors have mounted a multipronged attack on the adequacy of the Staff filing, I find only one prong to be persuasive.
First, the Intervenors argue that the hearing file is too disorderly to be used.
I disagree. While difficult to index, my office has managed to accomplish that
task. Furthermore - judging from the Intervenors' detailed description of the
contents of the "pile" on pages 8-9 of the Motion and from their specifications

4The Motion, at 13, may be based in part at an emmeous premise. h .tates that: "Such a practice would
produce an incomplete m:ord from whiclt 1M pardu /fIUft moU wir eQS' 11M 1M Pruidi1l1 Offiur /fIUft moU
1U.r
[Emphasis added.] However, it is clear that the inteIvcning parties Ire free to attach whatever
documents and affidavits they wish to !heir written case or to answers to questicns from the presiding of!i=. 10
c.P.R. f 2.1233. I wish to ItleU that the intervening parties Ire IIOt rutricud to w "'''';''1 flU /0,. tJui,. nuu1lC1.
'I hive decided to deny Intervenors' request thlt the Staff not be made a party to this case for the purpose of
responding to its motion about the hearing fi1c. "Inlcm:nors' Motion to Set Aside ~ of Scplt:mber 4, 1990
(Comple!mcS' of the Hearing File)," Seplt:mber 11, 1990. Intervenors' ccn=ns about the adversary nlture of
the Staff'. participation have not persuaded me to do without the Staff'. response concerning its own actions in
uscmbling a hearing fi1c.
6The Staff c:omocIly lWnm.rizes the admitted conce:rm, at page 4 of its Respaue. II: (1) risks zelated to
lire and explosion, (2) the need for a buffer zone around the srea of experimentation in onIer to protect public
heslth and laCely, (3) the adequacy or administrative ccntro1s, (4) the adequacy or emergency plans, (5) the need
ror an cnvironmenta1 usessment and environmental impact 1tI1t:ment, and (6) the particularlzation of personnel
rcsporm"bi1ities (particularly the personnel of Rockwell. Intcmational, Inc., who will be on lite).

tkcw" ...."
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of exclusions from the "pile" on pages 9-12 of the Motion - Intervenors also
appear to have accomplished that task.
Second. Intervenors allege a series of omissions from the file. I find only
one of the allegations to be persuasive. The analysis of each allegation is set
forth in Table 1. The allegation that I am sustaining is set forth in bold face.
for ease of reference.
In addition. much of the information sought is a matter of public record and
is available in publicly available files in Washington. D.C. Therefore. my ruling
on what is included in the hearing file. pursuant to the rules. often affects ease
of access to information more than it does the availability of information.
TABLE 1
ALLEGED OMISSIONS FROM THE HEARING FILE
Allegation

Analysis

Allegation
Analysis

Inspection reports and notices of violation for the Missouri University Research Reactor (MURR) should be included in the hearing file because they are relevant to the area of concern relating
to the inadequacy of administrative and managerial controls.
Intervenors have been provided with all in spection reports and
notices of violation occurring during the last decade.7 with respect
to the byproduct materials license and special nuclear materials
license that are being amended. It does not seem to be appropriate
at this time to consider the University's administration of MURR.
whose license is not now being renewed or amended. to be
relevant to the limited license amendment now before me. I reach
this conclusion after considering"all the facts before me and it is
specific to those facts. Should Intervenors' written filing (basic
case) provide additional facts. I could be persuaded to enlarge
the scope of relevance at a subsequent stage of this proceeding.
Annual reports of MURR contain information that could be
relevant and they should be included ll.t the hearing file.
Since the license for MURR is not at issue and since there is
no allegation that the annual reports contain information about
the relevant licenses. I do not consider the annual reports to be
relevant.

7 They request that the period
SUfaNJ proceeding.

or time be enh.rged to cncompus the put 20 yean. citing my ruling in the SaNa

However. in that cue there were reports of surface contamination that needed to be accounted

for. In this case, 1hcrc is no reason to require docummtation to be in the hearing tile beymd • decade.
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TABLE 1 (Continued)
Allegation

Reports of unusual occurrences and other events at MURR should
be included in the hearing file.

Analysis

The license for MURR is not at issue. These reports are not
relevant.

Allegation

Documents concerning the need for a buffer zone for MURR
should be included in the hearing file.

Analysis

The license for MURR is not at issue. There is no reason to
believe that decisions about whether or not to have a buffer zone
around the research reactor would be relevant to a determination
about the need for a buffer zone around TRUMP-S experiments.

Allegation

Documents relating to a Department of Energy (DOE) Environmental Impact Statement about TRUMP-S should be included.

Analysis

Staff asserts that all documents in its files on the licenses being
amended have been included. I accept their assertion. I also note
that 10 C.F.R. § 2.1231(b) does not appear to require the inclusion
in the hearing file of DOE documents or of correspondence with
DOE.

Allegation

Intervenors seek two regulatory guides not included in the file.
This allegation is moot since the Staff voluntarily has filed these
guides in this case.

Allegation

All correspondence between the Staff and the University of
Missouri, Rockwell, or DOE relevant to the TRUMP-S project
should be placed in the hearing file.

Analysis

The Staff states that it has no documents concerning TRUMPS. It does not, however, comment on the TRUMP-S documents
included in a prior, somewhat related proceeding in California,
Docket No. 70-2S-SNM No. 21.8 It is therefore necessary to
consider the TRUMP-S materials with respect to 10 C.F.R.
§2.1231(b). I conclude that they are not required to be in the
hearing file as they are not NRC reports or correspondence with
the Applicant. Hence, I will not require these documents to be
included in the hearing file.

8 Many of the documents mile to pcculiarlties of the Santa Susana Laboratory or to equipment to be used by
Rockwell Intcmational Corporation; these documents generally are i=levant. Some portions of documc:nts deal
with processes Iti11 being planned for "ffiUMP·S by the UniVCISity of Missouri. Without careful canpuison of
the two dockets and %dated Staff files, it is net possible to uccrtain whether lOrtte of the infarnation would lead
to • fuller undemanding of the processes planned by the UniVClSity of Missouri.
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Allegations

Documents included in MURR license applications or prepared
by the Staff with respect to those applications should be included
in the record.

Analysis

Operation of the MURR reactor is not relevant The documents
are therefore not relevant and need not be included.

Allegation

There are twelve letters allegedly related to Amendment 74
to License No. 24-00513-32 that should be included in the
hearing file. These letters restrict the authority under one
of the licenses being amended.

Analysis

The starr Response, at 2-3 n.1, did not list the Intervenors'
request for this information and the Starr does not appear
to have responded to it specifically. I am puzzled that these
letters are not already in the hearing file. I will require the
Starr to respond within 7 working days.

In light of the area of information concerning which Staff must now make
a determination, a brief further extension of time for the Intervenors may be
appropriate. However, the appropriateness of the extension depends on the
information to which they may already have access. I am ordering that the Staff
complete the hearing file on the assumption that Intervenors do not already have
the information being requested. However, Intervenors' request for information
seems very knowledgeable and may, in fact, be based on access to the documents
that the Staff is being- required to add to the file. Before an extension of time
would be appropriate, it is essential to ascertain whether Intervenors already
have access to the letters for which the Staff is being asked to search. I will,
therefore, require Intervenors to certify to me, within 3 business days, whether
or not they have gained access to those letters.
If Intervenors certify that they have gained access to the letters, then the Staff
will not have to add documents already available to Intervenors to the hearing
file, whose principal pwpose is to make information available to Intervenors.
Additionally, Intervenors will not have an extension of time.

Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 3d day of October 1990, ORDERED, that:
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1. Within 3 business days of their actual receipt of this Order, Intervenors'
shall file with me a statement, which need not be in the form of an affidavit,
concerning whether they have gained access to the letters that the Staff might
be required to examine in the remaining paragraphs of this Order.
2. The Staff need not add to the hearing file any documents to which
Intervenors already have gained access.
states that the Intervenors
3. Unless Intervenors' statement pursuant to
already have gained access to these documents, the Staff should exercise its
best efforts to ascertain the location of twelve letters allegedly related to
Amendment 74 to License No. 24-00513-32. These letters apparently restrict the
authority under one of the licenses being amended in this case. The Staff shall
respond within 7 working days from the issuance of this opinion concerning the
appropriateness of adding these letters to the hearing file.
4. Should the Staff be required to respond to
of this Order, by its own
terms, then Intervenors shall have 7 business days from their receipt of the Staff
response to file their basic case.
S. To the extent that Intervenors' Renewed Motion for Completion of
Hearing File, September 11, 1990, has not been granted by this Order, it is
denied.

,1

,3

Respectfully ORDERED,
Peter B. Bloch, Presiding Officer
ADMINISlRATIVE JUDGE
Bethesda, Maryland

'The filing must be made separately by each or the
made at behalf of beth.

intcvenina parties or in •
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judge:

Peter B. Bloch

In the Matter of

Docket Nos. 70-00270
30-02278-MLA
(ASLBP No. 9O-613-02-MLA)
(RE: TRUMP-S Project)
(Byproduct License No. 24-00513--32;
Special Nuclear Materials
License No. SNM-247)

CURATORS OF THE
UNIVERSITY OF MISSOURI

October 15, 1990

Intervenors' request is for an Order that the Staff and Licensee "notify the
parties and the Presiding Officer of any new information which is relevant and
material to the matters being adjudicated" is denied. Those parties have that
obligation and no order need issue.

RULES OF PRACTICE:

SUBPART L; STAFF TO UPDATE RECORD

Pursuant to 10 C.F.R. § 2.1231(c) the Staff has: "a continuing duty to keep
the hearing file up to date. . • in the way the hearing file was made available
initially."
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RULES OF PRACTICE: SUBPART L; PARTIES TO UPDATE
RECORD (McGUIRE RULE)
Licensee must conform to the McGuire rule, which requires that relevant
materials continue to be served in licensing cases so that the facts will come to
bear on the litigation.

RULES OF PRACTICE: McGUIRE RULE; MATERIAUTY MET
BEFORE UCENSEE ANALYZES IMPORTANCE OF DOCUMENT
The test of relevance and materiality for a document is met before it is
analyzed. If a party thinks it necessary to analyze a document further to
determine its significance to the case, then the document has met the test of
relevance and materiality and should be served in the case pursuant to the
McGuire rule.

MEMORANDUM AND ORDER
(Motion for Order Concerning Documents)

Memorandum
In this Memorandum, I deny the request for an Order put forth in Intervenors'
Motion of September 17, 1990.1
Intervenors' principal request is for an Order to both the Staff of the
Nuclear Regulatory Commission (Staff) and to The Curators of the University of
Missouri (Licensee) "to notify the parties and the Presiding Officer of any new
information which is relevant and material to the matters being adjudicated."
Whell their request is stated in this form, Intervenors are largely correct about the
obligations of the Staff and Licensee; but they, nevertheless, have not established
the need for an Order that merely restates existing obligations.
The Staff's obligation stems from 10 C.F.R. § 2.1231(c) and is: "a continuing duty to keep the hearing file up to date. • • in the way the hearing file was
made available initially under paragraph (a)." As I stated in my unpublished
memorandum of September 4, 1990, "Completeness of the Hearing File," at 2:

1 "Intcm:nots' Motim for Order Requiring Applicant to Serve Documents Upm Parties, and Requiring Staff
and Applicant to Notify Parties and Presiding Officer of New Information Relevant and Matcrlal to the Mallen
Being Adjudicated." Scc also "Licenscc'. Response to 'Intervenors' Motion ••• ,'" October 8, 1990. Note that
Intervenors mer to the University of Missouri .. Applicant and I mer to them .. Licensee. Although I usually
prefer Intervcnon' ""ge, in this case the license haa ahudy been granted and the term Liccnacc therefore ace:m.
more 1CCIllItc.
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[Un LBP-90-27, [32 NRC 40 (1990)], I ordered the StafC to complete the hearing file. At
the conclusion oC my memorandum, I stated that:
• • • [1]t shall. • • include in the record and serve 00 the parties all documents that
comply with my Memorandum and Order of June 29 •••• StafC should include in the
file all documents that intervenors may reasooably believe relevant to the admitted areas
oC coocern. This should prevent recurrent litigatioo concerning this "non-discovery"
phase oC this Subpart L proceeding.

Licensee's obligation is governed by the McGuire rule,2 which it concedes
to be applicable to Subpart L proceedings.3 That rule requires that relevant
materials be served in licensing cases so that the facts will come to bear on the
litigation, which otherwise might be an empty charade diverging from the facts,
As Licensee correcUy states, the parties are required to inform other parties and
the Presiding Officer of "new information which is relevant and material to the
matters being adjudicated. "4
This principle was reiterated in Georgia Power Co. (Alvin W. VogUe Nuclear
Plant, Units 1 and 2), ALAB-291, 2 NRC 404, 408 (1975), which states:
In McGuire, the Board criticized the failure of the applicant and the staff to have advised
the Licensing Board promptly oC certain modifications which the applicant had made in
its quality assurance organization. Even though the adequacy of that organizatioo was
a contested issue in the proceeding, the modifications (which had occurred prior to the
renditioo oC the initial decision) had not come to the attention of either the Licensing Board
or ourselves until evidence was later received at a hearing on remand. We admooished the
Bar that, "Ii]n all future proceedings, parties must inform the presiding board and other
parties oC new information which is relevant and material to the matters being adjudicated",
adding that otherwise "reasoned decision-making would suCCer. Indeed, the adjudication
could become meaningless, Cor adjudicatory boards would be passing upoo evidence which
would not accurately reflect existing facts". ALAB-143, 6 AEC at 625-26.

I conclude that the Staff and Licensee are already obligated to comply with
the general outline of what Intervenors seek. In consequence, there is no reason
for me to issue an Order unless, perhaps, there had already been egregious
violations of these obligations and an Order would be a warning not to repeat
tJ>e violations.
Intervenors' motion apparenUy seeks an order because they consider that Staff
and Licensee have been seriously remiss in failing to file documents. However,
on careful examination, I find that only one of the allegations is a violation of the
McGuire obligation and, since this is an isolated incident, I am not persuaded
that it is appropriate at this time to redress the situation through issuing an
Order.
'lDuk PO'«r Co. (McGui1e Nuclear Station, Units 1 and 2). A!.AB·143, 6 AEC 623. 625-26 (1973).
3Licensee', Response at 7.
414.
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I.

INTERVENORS' ALLEGATIONS EVALUATED

Intervenors allege three specific violations of the alleged obligation to keep
them informed. I find that the first two allegations are without substance and the
third is correct but of insufficient seriousness to support issuance of an Order.

A.

Department or Energy Environmental Review

Intervenors allege that Licensee should have filed the Department of Energy's
Environmental Assessment of 1RUMP-S, February 1990, which made a finding
of No Significant Impact. However, Licensee states that Nuclear Regulatory
Commission regulations do not require an environmental assessment and that the
DOE findings were therefore irrelevant. It relies on 10 C.F.R. § S1.22(c)(14)(v),
which exempts from the environmental assessment requirement the "[u]se
of radioactive materials for research and development and for educational
purposes" (emphasis added). I conclude that Licensee correctly interprets the
regulations as exempting 1RUMP-S from the requirement for an environmental
assessment and that the DOE study is therefore irrelevant to the admitted concern
on the need for an environmental assessment.

B.

Financial Assurance Statement

Intervenors have asserted that Licensee should have filed the financial assurance statement and statement of intent that it submitted to the Director, Nuclear
Regulatory Commission Region
However, they have not shown the relevance
of these statements to any admitted area of concern or to the two challenged
amendments. Consequently, they have not shown any breach of anyone's obligation to file these documents.

m.

C.

Memorandum:

''Major Flaw in the Facility Design"

Intervenors assert that a document, attached as Exhibit 2 to its Application for
Temporary Stay and to Preserve the Status Quo, August 21, 1990, should have
been filed by Licensee. That document was a memorandum that summarized
the findings of a consultant, hired by Licensee, who said that there was a "major
flaw in the facility design" for conducting the 1RUMP-S study.
When I considered the significance of the memorandum in LBP-90-30, 32
NRC 9S (1990), I stated (at 97):
Although the docmnents filed by Intervenon caused me to havc enough coocern aboot the
safety of the Alpha Laboratory to coosider granting a temporary stay, I havc now analyzed
the answering docmnents submitted by Ucensee. I am persuaded by the affidavit of the
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University of Missouri-Columbia Research Reactor', (MURR's) Interim Director, Dr. J.
Steven Morris, that there is no serious risk either to the health of memben of the public
or to worken in the Alpha Laboratory. Consequently, after weighing each of the facton
required for a .tay or temporary stay, I have decided that the request for a temporary stay
should be denied.

Licensee's Response at 8-9 states that there was no new information "relevant
and material to the matters being adjudicated." It further states that:
Ucenscc's evaluation of that design question had demmstrated that there was no "major
design flaw," that applicable NRC requirements had been met, and that there was reasmable
assurance that the health and .afety of both the public and MURR penonnet were protected.

I find that Licensee's explanation is an inadequate response to the purpose of
the McGuire rule. Licensee's suggested test of relevance is its own conclusions
after careful study that went beyond the document itself. By analogy, I recall
that in the Comanche Peak operating license case, in which I was Chair of the
Licensing Board, Applicants had many studies that indicated that their nuclear
power plant's pipe supports were properly engineered. However, that was the
issue being litigated, and a hypothetical consultant study reaching the opposite
conclusion would have been relevant and material regardless of that applicant's
evaluation of its meriL
Here as well, the test of relevance and materiality was met before Licensee
analyzed the underlying questions. The opinion of Licensee's own consultant
was sufficiently important to deserve my careful attention, with respect to a motion for a temporary stay, as well as Licensee's careful followup. It was because
of the importance of the charges in the memorandum that a reasonable person
would decide to inquire further and would complete supplemental analyses.
The need for those further studies suggests to me that the document met the
McGuire tesL Therefore, I would have Licensee be more careful in the future
to ascertain the relevance of documents before it conducts further analysis. See
Houston Lighting and Power Co. (South Texas Project, Units I and 2), LBP-86IS, 23 NRC 595, 624 (1986). I believe that Licensee has been demonstrating
its good faith in this proceeding and that it can be expected to comply with this
ruling without a formal Order. Hence, no Order will be issued. See id. at 625.
ll.

CONCLUSION

The Licensee and Staff already are obligated to update the hearing file,
pursuant to the regulations of the Commission and the McGuire rule, and there
is no need for me to issue an Order in that regard.
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Order
fur all the foregoing reasons and upon consideration of the entire record in
this mauer, it is, this 15th day of October 1990, ORDERED, that:
"Intervenors' Motion for Order Requiring Staff and Applicant to
Notify Parties and Presiding Officer of New Information Relevant and
Material to the Matters Being Adjudicated," September 17, 1990 is
denied.
Respectfully ORDERED,
Peter B. Bloch, Presiding Officer
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judge:
Peter B. Bloch

In the Matter of

Docket Nos. 70-00270
30-02278-MLA
(ASLBP No. 90-613-02-MLA)
(RE: TRUMP-S Project)
(Byproduct LIcense No. 24-00513-32;
Special Nuclear Materials
LIcense No. SNM-247)

CURATORS OF THE
UNIVERSITY OF MISSOURI

October 20, 1990

The Presiding Officer, in this Subpart L proceeding, granted a temporary stay
of experiments being conducted by the Licensee with americium, neptunium,
and plutonium. He found that Intervenors were likely to succeed on the merits
of a variety of allegations, including: failure to demonstrate compliance with
requirements for emergency planning or an alternative evaluation of potential
radiation exposures, failure to fully document the radionuclides being worked
with (including contaminates), the adequacy of HEPA filters that have not been
DOP tested, and the competence of personnel.
EMERGENCY PLANNING OR EVALUATION

Since the license covers the use of 2S curies of americium, it is subject to
the emergency planning or evaluation requirements of 10 C.F.R. §§ 30.32(i)(1)
and 30.72. Those sections, in Schedule C, exempt from their provisions only
the use of two or fewer curies of americium. Hence, the license is not exempt.
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SPECIAL NUCLEAR MATERIALS:

ACCOUNTING FOR

Section 70.22(a)(4) of 10 C.F.R. requires that an ~pplication for a license
include the name, amount, and specifications (including the chemical and
physical form and, where applicable, isotopic content) of the special nuclear
material. Regulatory Guide 10.3 suggests that the accounting include significant
contaminants. In this instance, Licensee accounted for Pu-239 and Pu-240,
which are known to be accompanied by Pu-241 , whose curie content may exceed
that of the isotopes that are accounted for. This is an apparent violation of
Commission regulations.
HEPA FILTERS:

DOP TESTING

Industry standards require that all HEPA filters be DOP tested in place from
time to time. No credit can be claimed for filters not properly tested.
HEPA FILTERS:

CREDIT IN A FIRE

Without demonstrating that a HEPA filter would survive a fire or explosion,
no credit may be taken for such a filter with respect to a radiation release
scenario.
RULES OF PRACTICE:

TEMPORARY STAY

The Presiding Officer granted a temporary stay in response to a motion for a
stay and a previous motion for a temporary stay. He found that the stay criteria
were met, granted a temporary stay, and provided for an early hearing to dissolve
the stay. 10 C.F.R. §§2.1263 and 2.788.
TECHNICAL ISSUES DISCUSSED

The following technical issues are discussed:
Plutonium isotopes;
Curie content of special nuclear materials;
HEPA Filters, DOP Testing;
Release of unencapsulated radionuclides;
Emergency planning for special nuclear materials.
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MEMORANDUM AND ORDER
(Grant or Temporary Stay)

Memorandum
[This Memorandum contains some minor editorial changes made on October
22, 1990, 2 days after copies were issued by fax to the parties.]
I.

SUMMARY

After reflecting on Intervenors' Renewed Request for Stay Pending Hearing,
October 15, 1990, and on the entire record of this case, I have decided that it
is appropriate and necessary to treat that Request as seeking the lesser included
remedy of a temporary stay, pursuant to 10 C.F.R. § 2.1263.1
At the outset of this case, as required by 10 C.F.R. § 2.1263, Intervenors filed
a request for a stay. In LBP-90-18, 31 NRC 559,575-77,578 (1990), I deferred
action on the stay request
Subsequently, Intervenors filed "Intervenors' Application for Temporary Stay
to Preserve the Status Quo," August 20, 1990, and "Supplemental Memorandum," August 20, 1990. I denied that Application in LBP-90-30, 32 NRC 9S
(1990). This Memorandum and Order may also be considered to be a reconsideration of LBP-90-30 in light of information now filed by Intervenors.
At this point, I am convinced that the grounds for a temporary stay are present
and that a temporary stay should be granted. Among other things, Licensee has
not filed an essential part of its Application demonstrating that it is in compliance
with the Commission's Emergency Planning Rules or demonstrating that it is
exempt from them. This omission has occurred because both Licensee and
the Staff of the Nuclear Regulatory Commission apparently have misread the
regulations. Whatever the reasons, I have concluded that such an emergency plan
or evaluation is necessary and that permitting the licensed activity to proceed
in the absence of a showing that this requirement is met would unduly risk the
public safety. In this instance, Intervenors have also shown by affidavit that the
local fire battalion chief does not have a plan with which to combat a fire at the
Alpha Laboratory, where the TRUMP-S experiments are taking place, and that
he would respond to the scene but might stand by while the laboratory burned.
Although this would be enough by itself to grant a temporary stay, Intervenors
also have raised a serious question concerning whether Licensee has fully

1Although Ihe motion docs not mmtion I tmlporuy my to pRSCIVC Ihe mIllS quo directly. Ihe referenced section
(10 C.F.R. § 2.1263) refers to 10 c.F.R. § 2.788. which contains. provision Cor I tcmpotll)' my in extraonlinuy
cases in lUbscc:tion (g).
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disclosed its full inventory of plutonium, including Pu-241, which may have a
far higher cmie content than the Pu-239 and Pu-240 isotopes whose cmie content
has been disclosed. As a consequence, Intervenors have raised a serious question
that has not yet been answered by Licensee concerning whether Licensee is in
compliance with the amended license that has been issued to it - which permits
it to possess a total of 2 curies of plutonium. A further serious issue with respect
to Pu-241 is that Licensee appears not to have fully disclosed the isotopic content
of the plutonium pursuant to 10 C'p.R. § 70.22(a)(4); consequently, there may
be another serious deficiency in its application - itself a serious omission as
well as casting doubt on the technical qualifications of the personnel who were
seeking the license but did not fully disclose the isotopic content of the material
with which they were dealing.
Given the seriousness of the issue of accounting for the isotopic content
of its plutonium, I would expect Licensee to have voluntariIy suspended its
experiments until it could at least be assured that it was in compliance with
its license. Hence, I anticipate that the granting of the temporary stay prior to
permitting Licensee an opportunity to respond will have only a minimal impact
on its actual operations.
Licensee will be permitted to move for a dissolution of the temporary stay
at any time. The earliest time a court reporter can be available is Monday
afternoon, October 22.

ll.
A.

LEGAL AUTHORITY

Authority to Issue a Temporary Stay

Pursuant to 10 C.F.R. §2.1263, I have authority to issue a stay. The terms
of section 2.1263 refer me to 10 C.p.R. § 2.788 for the standards governing
the 6rnnting of a stay of the Staff's licensing action. Under that section, the
criteria for determining whether or not to grant a stay are set forth in subsection
(e). Additionally, subsection (g) permits me to grant a temporary stay in
extraordinary cases, even without waiting for the filing of any answer.
In this case, it is my understanding that Licensee's work with the special
nuclear materials americium, neptunium, and plutonium is ongoing. Whatever
risks might accrue from this work are being accrued right now. Given that
Intervenors have met the criteria for a temporary stay, it is important that the
NRC Staff's licensing action be stayed in order to maintain "the status quo"
prior to licensing. 10 C.p.R. §§ 2.1263, 2.788(g).
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B.

Applicable NRC Regulations

Sections 30.33(a)(2) and 70.23(a)(3) of 10 C.F.R. require that U[t]he Licensee's proposed equipment and facilities are adequate to protect health and
minimize danger to life or property." Section 30 applies to byproduct materials
licenses and Section 70 to special nuclear materials licenses.
Sections 20.105 and 20.106 of 10 C.F.R. limit the extent to which Licensee
may release neptunium or plutonium into the air or water in excess of natural
background radiation. Additionally, Licensee must keep releases of radiation As
Low As Reasonably Achievable (ALARA). 10 C.F.R. §20.1(c).
In addition, since the license covers the use of 25 curies of americium, it
is subject to the requirements of 10 C.F.R. §§ 30.32(i)(1) and 30.72. Those
sections, in Schedule C, exempt from their provisions use of 2 or fewer curies
of americium. Hence, since 25 is more than 2, Intervenors seem to be correct
in arguing that the license application must either contain an emergency plan
or an evaluation demonstrating that the maximum dose to a person off site is
within permissible limits.2
ill.

A.

ARGUMENTS

Intervenors' Arguments

Intervenors' arguments are supported by impressive factual testimony by a
panel of experts (TRUMP-S Review Panel) consisting of:
•

lames C. Warf, Professor Emeritus of Chemistry at the Univenity of Southern
California and former Group Leader of the Analytic and Inorganic O!emistl}'
Sections of the Manhattan Project.

•

Daniel Hinch. former Director of the Adlai E. Stevenson Program on Nuclear
Policy, a research and teaching program on nuclear matten at the Univenity of
California, Santa Cruz. In 1986, he was appointed by the NRC to an advisory
committee on Containment Performance Design Objectives. Subsequently, he was
asked by the Subcommittee on General Ovenight and Northwest Power of the
Interior Committee of the U.S. House of Representatives to assemble a panel
of experts to inspect and review the safety of the Hanford N·reactor, which
subsequently was closed in keeping with the panel's recommendation.

•

Sheldon C. Plotkin, a consulting safety engineer specializing in accident analysis.

2"Written Presentation oC Arguments oC Intcrvencns and Individual Intcrvencns," October IS, 1990 (Written
Presentation) at 28.
I note that Intervenon also have argued (Written Pmn,mtioo at 16-19) !hat LiceNce iI subject to 10 C.F.R.
§ 70.22(iXl), whidt ftIClIlirea a limilar &bowing with respect to plutonium in excess 2 c:urics in unsealed form.
Hence, Licensee ei!her would need an emergency plan or to conduct an analyais !hat included all !he covered
materlala oolite, &bowing !hat !he maximum combined dose to a member !he public would not exceed "1 rem
aoluble uranium."
effective dose equivalent or an intake oC 2 milligrams

or

or
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or

•

Miguel Pulido, a consulting mechanical engineer specializing in energy, ventilation,
and airflow matters.

•

Lowell Wayne, an environmental scientist and chemist specializing in the behavior
of airborne pollutants.'

I find that these experts appear to be well-qualified for the subjects they are
covering and that their testimony seems well-organized and well-reasoned.

1.

Needfor Emergency Plan or Emluation (10 C.F.R. §30.32(;)(1»

Intervenors correctly point out that Lic~nsee's possession of 25 curies of
americium requires them to conduct an evaluation or to have an applicable
emergency plan. The Declaration of the Trump-S Review Panel at 17-22
persuades me that Intervenors are likely to succeed on the merits of the following
arguments:

2.

•

the only analysis of potential release fractions provided to me so far by Licensee
is a "summary" of a study that does not exist and that does not provide adequate
assurance of safety to the public;

•

the assumptions in the "summary" are not conservative;

•

emergency action is likely to be needed beyond 1 mile from the Alpha Laboratory;4

•

the local fire department may respond to a fire but would not fight iL 5

Need for Emergency Plan or Evaluation (10 C.F.R. § 70.22(;» and for
Disclosure Concerning Pu-241

Section 70.22(a)(4) of 10 C.F.R. requires that an application for a license
include the name, amount, and specifications (including the chemical and
physical form and, where applicable, isotopic content) of the special nuclear
material. Regulatory Guide 10.3, which has suggestive force in this proceeding,
requires in section 4.3:
the special nuclear material requested should be identified by isotope; chemical or physical
form; activity in curies, millicUTitS, or microclITies; and mass in grams. Specification of
isotopes should include principal isotope and significant contaminants. [Emphasis added.]

3 Decllntion of Trump-S Review Panel II 2 (professional credentials 11lIc:hed).
4 14., Tlble In 1121b; 11lIc:hed ANSI/ANSIS.16 (1982), ''Emergency Oasses."
5 Declantion of Henry Ottinger, Exit. 2.
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The Declaration of the 'Ihunp-S Review Panel persuades me that Intervenors
are likely to succeed on the merits of the following arguments:

3.

•

Licensee failed to disclose that there were other forms of plutonium present in
its material other than just PU-239 and PU-240 and that those forms may contain
ClITie amounts of other plutonium isotopes, not just millicuries or miaoalries;

•

the total curie content of plutonium possessed by Licensee, whether the source
of the material be weapons grade plutonium or reactor grade plutonium, is
substantially in excess of 2 curies;

•

Licensee's personnel should have known that the curie content of its plutonium
was far more than it disclosed and this casts doubt on their competence.6

Use of Improperly Tested HEPA Fillers

The Declaration of the Trump-S Review Panel at 22-25 persuades me that
Intervenors are likely to succeed on the merits of the following arguments:

B.

•

Licensee has not installed two DOP tested HEPA filters as required by industry
practice, supported by DOE Order 6430.1A, § 1300-3.6, which references ASME
NSIO;

•

it is not proper to take credit for HEPA filten that are not DOP tested in place;

•

in the event of a fire or explosion, it is not proper to take credit for HEPA filters
whether or not they are DOP tested;

•

a serious fire or explosion could result in substantial release of contamination
directly to the environment.

Licensee's Arguments

Licensee has not had an opportunity to respond. However. in a telephone
conference call held yesterday. Licensee admitted that it was subject to the
provisions of 10 C.F.R. § 30.32(i)(I) and that it had informed the Staff of that
conclusion. Licensee will be permiued to respond at the earliest opportunity it
chooses.
C.

Conclusion
The criteria for a stay are met.
As discussed above. the moving party has made a strong showing that it is

6Declaration of Tnunp-S Review Panel at 6-10.
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likely to succeed on the merits. There are multiple possible grounds for success,
as well as additional grounds for likely success that I have not discussed at this
time because of the voluminous filing on which they are based.
I find that Intervenors would be irreparably injured if a stay were not granted.
It appears likely that Licensee has not complied with the licensing regulations.
Hence, I conclude that its activities are unduly dangerous to public safety.
The regulations are the standard of what is required for an adequate assurance
of safety and at this time Licensee appears to be unlikely to demonstrate
compliance. Hence, continuation of the licensed activities is unduly dangerous.
Although the granting of a stay will delay Licensee's work, the consequences
are primarily financial. The NRC has traditionally placed safety concerns above
financial concerns. Therefore, I do not find that the harm to the Licensee is
adequate to offset the injury to the public.
I also find that the public interest lies in requiring strict compliance to NRC
regulations before licensed activity takes place. In this case, the Staff of the
Nuclear Regulatory Commission never prepared a safety analysis and appears
to have been incorrect in at least one aspect of the proper application of the
regulations. Since there is no assurance of adequate protection of the safety of
the public, the TRUMP-S experiment must not proceed.
I will permit Licensee to challenge this order at its earliest convenience.
Hence, the damage to it may be limited should it be able to persuade me that
my conclusions are incorrect.

Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, .this 20th day of October 1990, ORDERED, that:
Licensee shall immediately cease further experimentation with neptunium, americium, or plutonium. It shall do so in a safe and reasonable
manner, with due regard to safety.
An on-the-record telephone conference or other appropriate prehearing conference will be expeditiously arranged at Licensee's request to
discuss dissolution of this temporary stay.
.
Respectfully ORDERED, .
Peter B. Bloch, Presiding Officer
ADMINISlRATIVE JUDGE
Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Charles Bechhoefer, Chairman
Dr. Walter H. Jordan
Dr. Jerry R. Kline

In the Matter of

Docket Nos. 030·31379-0M
030-D1615-0M
(ASLBP No. 90-612-D4·0M)
(EA No. 90-D71)
(Order SuspendIng
Brachytherapy Activities
and Modifying License)

ST. MARY MEDICAL CENTERHOBART
ST. MARY MEDICAL CENTERGARY

October 31,1990

The Licensing Board denies a motion to strike certain documents from the
record of the proceeding.
.

RULES OF PRACTICE:

RESPONSIBILITIES OF PARTIES

Parties in Commission proceedings have an obligation to alert adjudicatory
bodies regarding information of which they become aware bearing upon a matter
being adjudicated. Duke Power Co. (William B. McGuire Nuclear Station, Units
1 and 2), ALAB·143, 6 ABC 623, 625·26 (1973); Tennessee Valley Authority
(Browns Ferry Nuclear Plant, Units 1, 2, and 3), ALAB-677, 15 NRC 1387,
1388, 1394 (1982).
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ADJUDICATORY PROCEEDINGS:
INFORMATION

AVAILABILITY OF

Documents provided by a party to a Licensing Board during an adjudicatory
proceeding represent publicly available agency records and, absent a prior
attempt by a party to limit their public availability (for example, as provided by
the procedures and standards spelled out in 10 C.F.R. § 2.790), the documents
will not be stricken from the record of the proceeding.

MEMORANDUM AND ORDER
(Motion to Strike Certain Documents)
On September 28, 1990, all parties to this proceeding submitted to this
Licensing Board a document titled "Parties' Joint Status Report on Settlement
Negotiations." The report was filed in response to our request, made at the time
we granted an extension of time to the parties to October I, 1990, to complete
ongoing settlement negotiations, to detail the matters remaining in controversy
and the reasons why settlement had not yet been agreed upon (assuming that
were the case). As a result of that report and a further request of the parties for
additional time to complete settlement negotiations, we granted an extension to
December 3, 1990, for the parties to complete settlement negotiations or (if not
successful) to file an additional report with explanations. See Memorandum and
Order (Further Deferral of Filing Dates), dated October 3, 1990 (unpublished).
The September 28, 1990 report consisted of a brief descriptive statement
together with an enclosed letter dated September 21, 1990, from the NRC
Region m Administrator to counsel for the Licensees. The Administrator's
letter contained two enclosures, the second of which (hereinafter, "Enclosure 2")
was a group of background ''License Documents" relating to a September 18,
1990 meeting between the parties and bearing upon the one remaining open item
in the ongoing settlement negotiations, the selection of an independent auditor.
Among other matters, "Enclosure 2" included certain letters from counsel for
the Licensees to counsel for the Intervenor (Dr. Koppolu P. Sarma).
On October II, 1990, the Intervenor, through counsel. filed a letter (which
we are treating as a motion) requesting that the "Enclosure 2" documents be
"stricken from the record" and disregarded by us. The Intervenor claims that the
"Enclosure 2" documents are "patently prejudicial to Dr. Sarma." By responses
dated October 22, 1990, and October 24, 1990, respectively, the Licensees and
NRC Staff each oppose this request
We are denying the Intervenor's request for three separate reasons. First,
prior to our receipt of the motion, we had already granted the relief on behalf
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of which "Enclosure 2" was submitted. The Intervenor favored such relief. As
a practical matter, therefore, the motion is in effect moot.
Second. however, ''Enclosure 2" was manifestly pertinent to the joint motion
for an extension of time to complete settlement negotiations. It clearly sets forth
the details of settlement negotiations, which we had requested if settlement had
not been reached, and therefore is responsive to our outstanding orders. We
agree with the NRC Staff that ''Enclosure 2" represents a publicly available
agency record. That being so, absent any prior attempt by the Intervenor to
limit the release by the Staff of those documents (for example, as provided by
the procedures and standards spelled out in 10 C'p.R. § 2.790),1 the Staff would
be obligated under long-standing Commission precedent to provide the Board
and parties with the information set forth in those documents. See Duke Power
Co. (William B. McGuire Nuclear Station, Units 1 and 2), ALAB-143. 6 AEC
623, 625-26 (1973); Tennessee Valley Authority (Browns Ferry Nuclear Plant, .
Units 1,2, and 3), ALAB-677, 15 NRC 1387, 1388, 1394 (1982).
Finally, we do not regard ''Enclosure 2" as including information prejudicial
to Dr. Sarma, as claimed by the Intervenor. Rather, it appears to us to set
forth cogent reasons why settlement negotiations had not ~ yet been concluded.
Beyond that, should the settlement negotiations not be successful, ''Enclosure 2"
will likely assist us in establishing the boundaries of any hearing that may have
to be held. fur that reason, ''Enclosure 2" is 1i1cely to be useful to all parties
(and not prejudicial to any of them) if a hearing proves to be necessary.
For all of the above reasons, the Intervenor's motion to strike ''Enclosure 2"
from the record of this proceeding is hereby denied. 2
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland
October 31, 1990

no basis (or the Intctvcnor's claim that he wu prevented in IOnIC manner (rom seeking to limit the
or "Enclosure 2"
The lntctvcnor'l reference to "admission into evideru:c" is misplaced. Although documents Iucb u "Enclosun:
2" have been included in the docket file or this procccding, no matcrial has yet been admitted into evidence. See
10 C.P.R.12743.
1 We

ICC

~ublic rdClSC
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before AdmInIstrative Judges:

B. Paul Cotter, Jr., Chairman
Glenn O. BrIght
Dr. Jerry R. Kline

In the Matter of

Docket Nos. SO-S99-ESR
S0-600-ESR
(ASLBP No. 79-422-01-ES)

COMMONWEALTH EDISON COMPANY,
ef a/.
(Carroll County Nuclear Station,
UnIts 1 and 2)

October 31,1990

The Licensing Board grants an unopposed joint motion to withdraw an
application for a construction permit for a nuclear power facility and terminates
the proceeding.

ORDER APPROVING WITHDRAWAL AND
TERMINATING PROCEEDING
Upon consideration of the joint motion filed October 23, 1990, by counsel
for the Nuclear Regulatory Commission Staff and counsel for Applicant, Commonwealth Edison Company, et aI., to withdraw the application to construct the
captioned facility and to terminate the proceeding. and upon consideration of the
representations contained therein that the Carroll County site has been restored
and stabilized to the satisfaction of the Nuclear Regulatory Commission Staff,
it is, this 31st day of October 1990, ORDERED:
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1. That the joint motion to withdraw the application for a construction
permit for Carroll County Nuclear Station Units 1 and 2 is granted; and
2. That the motion to terminate the proceeding is granted without prejudice.
THE ATOMIC SAFETY AND
LICENSING BOARD

Glenn O. Bright
ADMINISlRATIVE JUDGE
Jerry R. Kline
ADMINISTRATIVE JUDGE
B. Paul Cotter, Jr., Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland
October 31, 1990
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

In the Matter of

Docket Nos. 50-528
50-529
50-530

ARIZONA PUBLIC SERVICE
COMPANY, sf al.
(Palo Verde Nuclear Generating
Station, Units 1, 2, and 3)

October 31, 1990

In a Petition dated May 22, 1990, and filed with the U.S. Nuclear Regulatory
Commission (NRC), Mrs. Linda E. Mitchell (Petitioner) requested that the NRC
take actions pursuant to 10 C.F.R. § 2.206 with respect to the Palo Verde Nuclear
Generating Station (pVNGS) of the Arizona Public Service Company, el al.
(APS or Licensee).
The Petitioner stated that she is employed by the Licensee as an associate
electrical engineer at the PVNGS. She alleged that serious violations existed at
PVNGS in the systems for emergency lighting and fire protection which were
uncovered by the NRC during routine inspections, and that Licensee personnel
acted improperly to "water down" the inspection findings, suppress other serious
violations, and discredit an NRC inspector. In addition, the Petitioner alleged
that NRC Region V management retaliated against the NRC inspector in question
and agreed to "water down" inspection report findings as a result of the efforts
made by the Licensee. Petitioner claimed that these actions would chill efforts
by NRC inspectors and employees of NRC-licensed facilities to raise safety
concerns.
The allegations in the Petition fall into three categories. First, the Petition
alleges improprieties by NRC personnel regarding NRC inspection activities.
This matter has been referred to the Office of the Inspector General. Second,
the Petition alleges that serious safety violations exist at PVNGS. At this time,
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the Director of the Office of Nuclear Reactor Regulation (NRR) has decided to
issue a Partial Director's Decision dealing with these safety allegations. The last
category of allegations involves alleged improprieties by APS personnel which
have been referred to the NRC's Office of Investigations (01). Upon receipt of
the OI Report, the Director of NRR will issue a Final Director's Decision in
this maUer.
In his Partial Director's Decision, the Director of NRR concluded that NRC
inspection activities had identified deficiencies and violations regarding the fire
protection program at PVNGS. The Licensee has addressed these deficiencies
with an acceptable plan for corrective actions. Corrective actions addressing
immediate concerns have been completed. NRC inspection staff is monitoring
the remaining corrective actions to ensure timely completion. Consequently, the
Director of NRR determined that no action pursuant to section 2.206 need be
taken at this time.
The Director of NRR notes in his Decision that the NRC Staff has issued
a Notice of Violation and Proposed Imposition of Civil Penalty to APS in the
amount of $125,000 for violations of NRC requirements in the fire protection
area, in part to emphasize the need for lasting remedial action.

PARTIAL DffiECTOR'S DECISION UNDER
10 C.F.R. § 2.206
I.

INTRODUCTION

On May 22, 1990, David K. Colapinto, Esq., submitted a Petition on behalf of
Mrs. Linda E. Mitchell (Petitioner) requesting that the U.S. Nuclear Regulatory
Commission (NRC) take actions pursuant to 10 C.F.R. § 2.206 with respect to the
Palo Verde Nuclear Generating Station (pVNGS) of the Arizona Public Service
Company, el al. (APS or Licensee). The Petitioner stated that she is employed by
the Licensee as an associate electrical engineer at the PVNGS. She alleges that
serious violations exist at PVNGS in the systems for emergency lighting and
fire protection which were uncovered by the NRC during routine inspections,
and that Licensee personnel acted improperly to "water down" the inspection
findings, suppress other serious violations, and discredit an NRC inspector.
In addition, the Petitioner alleges that NRC Region V management retaliated
against the NRC inspector in question and agreed to "water down" inspection
report findings as a result of the efforts made by the Licensee. Petitioner claims
that these actions will chill efforts by NRC inspectors and employees of NRClicensed facilities to raise safety concerns.
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Based on these allegations, Petitioner sought a variety of relief including
institution of a proceeding pursuant to 10 C.F.R. § 2.202 to modify, suspend,
or revoke the licenses issued by the NRC for PVNGS; issuance of citations
to the Licensee for violations improperly and illegally deleted from an NRC
Inspection Report; issuance of fines to certain employees of the Licensee
for allegedly tampering with, obstructing, and impeding an ongoing NRC
inspection; disciplinary actions against any and all NRC employees allegedly
involved in retaliation against an NRC inspector; and such other and further
relief as the NRC may deem appropriate.
In a letter to Mr. Colapinto of June 21, 1990, I acknowledged receipt of the
Petition and informed him that the Petition would be treated under 10 C.F.R.
§ 2.206 of the Commission's regulations. I also informed Mr. Colapinto that
allegations in the Petition concerning improprieties by NRC personnel have been
referred to the Office of the Inspector General and that any inquiries regarding
those allegations should be directed to the Office of the Inspector General.
These matters seek relief outside the scope of 10 C.F.R. § 2.206 and will not be
addressed further by me.
.
The allegations in the Petition fall into three categories. First, Petitioner
alleges improprieties by NRC personnel regarding NRC inspection activities. As
noted above, this matter has been referred to the Office of the Inspector General.
Second, the Petitioner alleges improprieties by APS personnel regarding NRC
inspection activities. These allegations of wrongdoing have been referred to the
NRC's Office of Investigations (01). At a later time, upon receipt of the OJ
Report, I will issue a Final Director's Decision dealing with these allegations.
Finally, the Petitioner alleges that serious safety violations exist at PVNGS in
the systems for emergency lighting and fire protection which were uncovered
as a result of routine NRC inspection activities. At this time, I have decided
to issue this Partial Director's Decision dealing with these safety allegations.
Due to the nature and extent of the deficiencies found, the Office of Nuclear
Reactor Regulation (NRR) has participated with Region V in the evaluation
and resolution of this matter. In addition to participating in the referenced
inspections, NRR has been reviewing the emergency lighting and fire protection
programs at PVNGS.

ll.

DISCUSSION

From January through August 1990, the NRC conducted several inspections
regarding the fire protection program at PVNGS, particularly the area of emergency lighting. The inspections were documented in Inspection Report Nos. SO528/90-02 of April 24, 1990, 50-528190-25 of July 5, 1990, and 50-528/90-35 of
September 21, 1990. In general, the findings of these Inspection Reports raised
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major concerns in the emergency lighting area These concerns were also raised
in the Petition of May 22, 1990, in a broader sense. The concerns documented
in the Inspection Reports included deficiencies in the application of quality assurance (QA) to emergency lighting, failure to test emergency lights in their
"as-found" condition, and rates of emergency light failure in conjunction with
inadequate preventive maintenance associated with emergency lighting. The inspections also determined that APS had repeatedly failed to conduct appropriate
evaluations of deficiencies in the emergency lighting area to determine the cause
and to prevent recurrence and that the Licensee had failed to apply appropriate
engineering and quality oversight involvement to the emergency lighting system.
The results of these inspections were discussed during a transcribed Enforcement Conference held in Region V on July 10, 1990. Based on questions raised
at the Enforcement Conference regarding the Licensee's application of its QA
Program to fire protection equipment, the NRC could not determine the extent
to which the Licensee had applied its QA Program to fire protection in the past
and that a potential safety issue existed in this regard. As a result, on July 10,
1990, NRC Region V requested the Licensee to justify continued operation of
the PVNGS facility in regard to the APS fire protection program. APS submiued to NRC Region V an evaluation and justification for continued operation
on July 20, 1990. Although the Licensee's evaluation identified deficiencies in
the application of its QA Program to fire protection equipment, the Licensee
concluded that the deficiencies did not have a significant adverse effect on the
safety of the public. Specifically, the deficiencies consisted of a failure to comply fully with the QA requirements for PVNGS fire protection systems (e.g., fire
detection and alarm, fire barriers, lube oil collection, in-plant communications,
ventilation, manual fire-fighting equipment, and emergency lighting systems)
called for by the QA guidelines of Branch Technical Position Auxiliary Power
Conversion System Branch (BTP APCSB) 9.5-1, Appendix A. BTP APCSB
9.5-1 Appendix A is an NRC document entitled "Guidelines for Fire Protection for Nuclear Power Plants Docketed Prior to July I, 1976." The Licensee's
evaluation concluded that the deficiencies did not preclude the fire protection
systems and equipment being adequate to support the continued safe operation of PVNGS. Although QA deficiencies were identified, the continued safe
operation of PVNGS was based on: the adherence to existing administrative
procedures governing the fire protection program, the completion of ongoing
inspections and testing, assurances that the design basis is complied with based
upon extensive waIkdowns by the Licensee of its fire protection systems, and
the increased frequency of preventive maintenance. In addition, APS initiated
efforts to ensure implementation of upgraded QA program requirements to the
fire protection program at PVNGS. Consequently, NRC Region V concluded that
there was reasonable assurance that PVNGS could continue to operate safely.
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With respect to the other deficiencies identified as a result of the NRC
inspection activities at PVNGS, the Licensee has initiated acceptable corrective
actions. Specifically, APS has indicated that the following corrective actions
will be completed:
• Emergency lighting has been designated as "QAG" (quality augmented) which is consistent with the PVNGS QA Criteria Manual.
Plant procedures will be reviewed to ensure that the QAG progrnm
is being fully implemented in the fire protection area
• Holophane batteries are currently being replaced to ensure adequate
capacity.
• Emergi-lites are being replaced with more reliable Holophane units
and fluorescent fixtures.
• The low-voltage disconnect relay setpoint will be lowered on all
Exide uninterrupted power supplies to prevent early disconnect of
the batteries.
• The preventive maintenance (PM) program will be upgraded. One of
the enhancements will ensure that lights are properly aimed. The PM
interval will also be changed from quarterly to monthly on selected
lighting units.
• Test procedures will be revised to ensure that emergency lights are
tested in their as-found condition and that the battery capacity is
measured. Surveillance frequencies have also been increased.
On August I, 1990, APS submitted the details and schedules for the corrective
actions summarized above. Corrective actions addressing immediate concerns
have been completed. The remaining corrective actions will provide assurance
that the Licensee's fire protection program, including emergency lighting, remains acceptable in the future. The NRC inspection staff is monitoring these
corrective actions to ensure timely completion. Until these remaining actions
are completed, there is reasonable assurance that the facility can be operated
with adequate protection of the public health and safety, based on the adherence
to existing administrative procedures governing the fire protection progrnm, the
completion of ongoing inspections and testing, assurances that the design basis
is complied with based upon extensive walkdowns by the Licensee of its fire
protection systems, and the increased frequency of preventive maintenance.
As a separate matter during the aforementioned NRC inspection activities,
APS contracted with an independent consultant to review the emergency lighting
issues at PVNGS. At the request of NRC Region V, on August 3, 1990, APS
submitted the independent review of emergency lighting that was completed
by APS's consultant, ABB Impell Corporation. Although Jmpell confirmed
the existence of previously identified deficiencies, these deficiencies did not
negate the earlier conclusion as to the continued safe operation of PVNGS.
Impell identified the following four areas of concern in its independent review:
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deficiencies in QA classifications, problems in design adequacy including battery
sizing, misdirected lighting, and inadequate maintenance. Impell noted that
APS's past corrective actions regarding emergency lighting have addressed the
immediate concerns without focusing on the underlying programmatic issues.
The corrective actions undertaken by the Licensee and listed above adequately
address the programmatic issues identified by ImpeU. In response to continuing
NRC concern, APS appears to be addressing the broader programmatic issues
with regard to emergency lighting and fire protection at PVNGS.
As to the deficiencies identified in the NRC inspections, on October 16, 1990,
the NRC Staff issued a Notice of Violation and Proposed Imposition of Civil
Penalty (EA 90-121) to the Licensee in the amount of $125,000 for violations
of NRC requirements in the fire protection area The civil penalty was proposed
in part to emphasize the need for lasting remedial action in this area

m.

CONCLUSION

NRC's review of the history of fire protection deficiencies at PVNGS,
particularly in the area of emergency lighting, indicates that APS should have
applied more effort to identify and resolve the technical problems. APS's failure
to apply the required QA program to its fire protection program appears to have
been a major root cause of previously identified deficiencies.
As discussed herein, APS has implemented extensive corrective actions
to ensure compliance with applicable fire protection program requirements,
especially regarding the reliability of its emergency lights. Although many
of the deficiencies noted above were identified as a result of rigorous NRC
oversight and were not initially acknowledged and resolved by APS, it appears
that APS recognizes the importance of NRC fire protection requirements and is
now approaching full compliance.
The institution of proceedings pursuant to 10 C.F.R. § 2.202, as requested by
Petitioner, is appropriate only where substantial health and safety issues have
been raised. See Consolidated Edison Co. of New York (Indian Point, Units 1, 2,
and 3), CLI-7S-8, 2 NRC 173, 17S (l975), and Washington Public Power Supply
System (wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 923 (1984).
As discussed above, there is reasonable assurance that PVNGS can be operated
with adequate protection of the public health and safety pending completion of
ongoing corrective actions. Based on the foregoing, I find that the institution
of a proceeding pursuant to 10 C.F.R. § 2.202 to modify, suspend, or revoke
the NRC licenses held by APS is not warranted. This decision is based on the
corrective actions initiated by APS to deal with the concerns that were identified
by NRC inspection activities conducted at PVNGS in the areas of emergency
lighting and fire protection. Therefore, I have decided to deny this aspect of
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Petitioner's request for action pursuant to 10 C.F.R. § 2.206. Consideration of
Petitioner's remaining requests will be based upon the completion and outcome
of OI activities at which time a Final Director's Decision will be issued. As
provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with the
Secretary of the Commission for its review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 31st day of October 1990.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:

Kenneth M. Carr, Chairman
Thomas M. Roberts
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
In the Matter of

Docket Nos. PRM 50-31
PRM 50-45
PRM 50-46

CITIZENS TASK FORCE OF

CHAPEL HILL, st al.

February 13,1990

The Nuclear Regulatory Commission is denying three petitions for rulemaking concerning emergency preparedness at nuclear power plants. These petitions
were submitted by the Citizens Task Force of Chapel Hill, North Carolina; the
Department of Attorney General, State of Maine; and an individual, Kenneth G.
Sexton, Ph.D. The Citizens Task Force petition (PRM 50-31) requested that (1)
the emergency planning zone radius around nuclear power plants be extended
from 10 miles to 20 miles, (2) independent radiological monitoring systems operated by local communities be established, and (3) mandatory utility funding
of the emergency preparedness efforts of local communities be required. The
petition submitted by Mr. Sexton (pRM 50-45) requested that the size of the
plume exposure pathway EPZ be determined on a site-specific basis, using the
most up-ta-date methodologies and that the size of the En be reevaluated at
least every 5 years. The petition submitted by the State of Maine (PRM 50-46)
requested (1) expansion of the emergency planning zone for both the plume
exposure pathway and the ingestion pathway; (2) a requirement that emergency
planning be done before any construction of a nuclear facility is permitted and
that the governor or governors of any affected state approve the emergency plans
as a precondition to construction; and (3) a requirement that offsite emergency
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preparedness findings be made before any fuel loading or low-power operations
are permitted.
The Commission considers that these three petitions have a common theme,
thus warranting simultaneous evaluation. Additionally, the State of Maine
formally requested that "the Maine Petition be consolidated with the so-called
Sexton Petition. • • ." In denying the petitions, the Commission concludes that
its present regulations on emergency preparedness are adequate to protect public
health and safety.

EMERGENCY PLANNING: EMERGENCY PLANNING ZONE
(SIZE); REGULATORY GUIDANCE (NUREG-0396); EFFECTS OF
"RAINOUT"
The deposition of radioactivity on the ground due to rain scouring radioactive
materials from the air ("rainout") was considered in NUREG-0396. The
statement that the dosage estimates in NUREG-0396 assume a uniform rate of
deposition of radioactive material is in error. A full page (p. 1-25) of NUREG0396 is devoted to a discussion of rainout effects. While NUREG-0396 does
not explicitly say so, the calculated doses presented in Figures 1-10 through 1-15
do, in fact, include the effects of rainout.

EMERGENCY PLANNING:
MEASURES"
REGULATIONS:

"ADEQUATE PROTECTIVE

INTERPRETATION (10 C.F.R. § 50.47(a»

Implicit in the concept of "adequate protective measures" is the fact that
emergency planning will not eliminate, in every conceivable accident, the possibility of serious harm to the public. Emergency planning can, however, be
expected to reduce any public harm in the event of a serious but highly unlikely accident. The proper interpretation of the rule would call for adjustment
to the exact size of the EPZ on the basis of such straightforward :,j::~inistrative
considerations as avoiding boundaries that run through the middle of schools or
hospitals, or that arbitrarily carve out small portions of governmental jurisdictions. The goal is merely planning simplicity and avoidance of ambiguity as to
the location of the boundaries. Given these circumstances, the Commission has
concluded that adequate protection can be provided by an EPZ that is about 10
miles in radius.

282

EMERGENCY PLANNING:
(SIZE)

EMERGENCY PLANNING ZONE

There is no line at to miles beyond which radiation cannot pass. However, the
hazard from an accident tends to gradually decrease as one moves further from
the accident. How far from a nuclear power plant is the potential hazard small
enough that specific detailed planning is not worthwhile? In the Commission's
judgment, that distance is about to miles for the considerations stated in this
discussion.

EMERGENCY PLANNING: EMERGENCY PLANNING ZONE
(SIZE); PROTECTION OF PERSONS OUTSIDE EPZ
The Commission believes that if protective actions were warranted beyond
10 miles, those actions, whether evacuations, sheltering, or relocation, would
certainly be recommended to the state officials. Nonetheless, due to the
additional time that is available for the taking of protective actions out to greater
distances from the reactor, the implementation of these additional protective
actions would not require detailed plans.

EMERGENCY PLANNING:
(SIZE)

EMERGENCY PLANNING ZONE

The to-mile and 50-mile EPZs were chosen as a planning basis to demonstrate
a capability and to provide emergency plans with the flexibility of dealing with
a broad range of accident releases, rather than being based solely on a single
highly unlikely even~ such as the worst case. It was recognized that protective
actions might need to be taken beyond these planning zone distances for the
most severe releases.

EMERGENCY PLANNING: EMERGENCY PLANNING ZONE
(SIZE); LESSONS LEARNED FROM CHERNOBYL ACCIDENT
A release magnitude similar to the one associated with Chemobyl and the
possibility that ad hoc actions beyond the planning zone boundaries might be
needed for very unlikely events were considered and have been factored into
the development of U.S. requirements, including the sizes of the EPZs. The
Chemobyl accident and the Soviet response do not reveal any apparent deficiency
in U.S. plans and preparedness, including the to-mile plume exposure pathway
EPZ size and the 50-mile ingestion exposure pathway EPZ size. These zones
provide an adequate basis to plan and carry out the full range of protective
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actions for the populations within these zones, as well as beyond them, if the
highly improbable need should arise.
EMERGENCY PLANNING: EMERGENCY PLANNING ZONE
(SIZE); REGULATORY GUIDANCE (NUREG-1150)
The Commission agrees that the size of the 10-mile EPZ was determined
using the methodologies available in 1980 and that today there exist more
sophisticated techniques and computer models to estimate radiation releases
and doses to the public. Nonetheless, the most sophisticated and up-to-date
methodologies were used in the development of NUREG-1150 (February 1987)
which does not provide evidence that the size of the plume exposure pathway
EPZ should now be increased. Draft NUREG-1150 (February 1987) provides
insights concerning (1) the way offsite doses would be expected to vary with
distance from the plants analyzed and (2) the relative effectiveness of different
offsite protective actions at various distances.
EMERGENCY PLANNING: EMERGENCY PLANNING ZONE
(PLUME EPZ); REGULATORY GUIDANCE (NUREG-0386;
NUREG-0654)
The Commission determined, based on information available at the time
that it promulgated the emergency planning regulations, that a plume exposure
pathway emergency planning zone (plume EPZ) of about 10 miles in radius
was the proper and appropriate area for detailed planning for protective actions
in the event of a radiological emergency. At that time, the Commission
specifically recognized that detailed planning in that zone would more readily
permit the development and implementation of ad hoc actions beyond the 10mile plume EPZ should the need arise. See NUREG-0386, "Planning Basis
for the Development of State and Local Government Radiological Emergency
Response Plans in Support of Light Water Nuclear Power Plants" (December
1978); NUREG-0654, "Criteria for Preparation and Evaluation of Radiological
Emergency Response Plans and Preparedness in Support of Nuclear Power
Plants" (November 1980), at 12; Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), CLI-87-12, 26 NRC 383, 392-93 (1987); Southern
California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and
3), LBP-82-39, 15 NRC 1163, 1171-73 (1982). In effect, the Commission
accounted for the possibility of spontaneous evacuation outside the plume EPZ
when it established the size of that EPZ in the first instance. The petitions
provide no justification for expansion of the plume EPZ to further account for
the possibility of spontaneous evacuations.
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EMERGENCY PLANS:

MONITORING CAPACITY

Equipment capability is continually checked by NRC and FEMA. The Commission does not believe that there is a lack of monitoring equipment and therefore docs not see lack of equipment as a reason to amend its regulations to
require that monitoring equipment be given to and operated by local communities.

EMERGENCY PLANS:

MONITORING CAPACITY

Offsite monitoring is not intended and cannot be used properly by itself to
make initial decisions on protective actions. Elevated radiation levels off site
are among the very last indicators of an serious accident and tend to occur at a
time when protective action decisions should already have been made.

EMERGENCY PLANNING:

UTILITY FUNDING

Funding arrangements arc essentially a matter of state and local government
interest; therefore, the Commission finds no factual basis to conclude that
the proposed funding is necessary to enable state or local governments to
establish adequate emergency preparedness plans. Accordingly, we do not reach
the question of our legal authority to require licensee funding in the manner
requested by the Petitioner.

REGULATIONS:

INTERPRETATION (10 C.F.R. § 52.79(d»

The provisions of 10 C.F.R. § 52.79(d) provide that to the maximum feasible
extent emergency plans will be approved by the NRC before it issues the
construction permit for a new nuclear power plant

TECHNICAL ISSUE DISCUSSED
The following technical issue is discussed:
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Emergency Planning.

DENIAL OF PETITION FOR RULEMAKING
I.

BACKGROUND

PRM 50-31
A petition filed before the Commission on December 21, 1981 by the
Citizens Task Force of Chapel Hill, North Carolina. requested the Commission to
amend its emergency preparedness regulations in 10 C.F.R. Part 50, "Domestic
Licensing of Production and Utilization Facilities," and Part 70, "Domestic
Licensing of Special Nuclear Material." The petition requested the Commission
to amend the regulations to require that the present 10-mile emergency planning
zone (EPZ) radius for nuclear power plants be extended from 10 miles to 20
miles and include any towns bordering on or partially within this EPZ, that towns
within the EPZ with a population in excess of 5,000 persons operate their own
radiological monitoring equipment, and that utilities be required to finance the
emergency preparedness efforts of the towns around the nuclear power plants.
A notice of filing the petition, Docket No. PRM 50-31, was published in the
Federal Register on March 24, 1982 (47 Fed. Reg. 12,639). Public comments
were requested by May 24, 1982. The comment period was extended to March
9, 1987 (51 Fed. Reg. 40,335 (Nov. 6, 1986».
A total of seventy-four comment letters were received. Twenty-three of the
letters were from individuals, of whom fifteen favored the petition and eight
opposed it Thirteen letters were from environmental-, nuclear-, or energyoriented citizen activist groups. Of these, twelve favored the petition and one
opposed it Twenty-nine letters were from utilities, their law firms, or other
companies associated with the nuclear industry. All twenty-nine opposed the
petition. Seven letters were received from state or local emergency preparedness
agencies. All seven opposed the petition. A letter from a political club and a
letter from a county commission were received; both favored the petition.
PRM 50-45
A petition filed before the Commission on August 6, 1986, by Mr. Kenneth
G. Sexton requested the Commission to amend its emergency preparedness
regulations in 10 C.F.R. Part 50, "Domestic Licensing of Production and
Utilization Facilities." The petition requested the Commission to amend 10
C.F.R. § 50.47(c)(2) for nuclear power plants to require that
the plume exposure pathway EPZ for all nuclear power planu shall consist of an area to be
determined by the NRC 00 a lite-specific basis, after allowing for review of the determination
report by interested parties. The report shall list, describe, and reference all input data and
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methodologies used and all other facton considered. The NRC shall use methodologies and
procedures which are generally accepted as reasonably current and appropriate by reoognizcd
professional groups in each supporting field (including the American Meteorology Society
(AMS) and Enviroomental Protection Agency (EPA). Likewise, best available estimates for
model input (such as source terms) shall be used. This distance shall be reevaluated at
least every five yean, using latest techniques and information, unless petitioned earlier by
the NRC, another professional group (such as the EPA or AMS), or the general public.
Generally, the models shall be at least as complex and realistic as described in NUREG0654 for Class B models. Meteorological submodels shall consider all facton which can
have an effect on the impact of the release of radioactive materials to the envirooment.
The exact size and configuration of the EPZ surrounding a particular nuclear power reactor
shall be determined in relation to local emergency response needs and capabilities as
they are affected by such conditions as power plant specifics (type, power output, age,
etc.), local meteorology (including data from both the power plant site and local national
weather service), demography, topography, land characteristics, access routes, jurisdictional
boundaries, and proximity of seats of local government.

A notice of filing of the petition, Docket No. PRM 50-45, was published
in the Federal Register on October 6, 1986 (51 Fed. Reg. 35,518). Public
comments were requested by December 5, 1986.
A total of 314 comment letters were received of which 278 favored the
petition and 14 opposed it Two hundred thirty-five of the letters were from
individuals. Four letters were from environmental-, nuclear-, or energy-oriented
citizen activist groups. Of these, three favored the petition and one opposed it.
Ten letters were from utilities, their law firms, or other companies associated
with the nuclear industry. All ten opposed the petition. Seven letters were
received from local government emergency preparedness agencies, of whom
four favored the petition and three opposed the petition.
PRM 50-46
A petition filed before the Commission on October 14, 1986, by the Attorney
General, State of Maine, requested the Commission to amend its emergency
preparedness regulations in 10 C.F.R. Part 50, "Domestic Licensing of Production and Utilization Facilities." The petition requested that the Commission
amend 10 C.F.R. § 50.47(c)(2) for nuclear power plants to (1) expand both the
emergency planning zone for the plume exposure pathway and for the ingestion
pathway; (2) require that emergency planning be done before any construction
of a nuclear facility is permitted and that the governor or governors of any
affected state approve the emergency plans as a precondition to construction;
and (3) require that offsite emergency preparedness findings be made before
any fuel loading or low-power operations are permitted. Subsequently, the State
of Maine, Department of the Attorney General, in a letter dated February 13,
1987, requested "that the Maine Petition be consolidated with the so-called
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Sexton Petition, Docket No. PRM 50-45, 51 Federal Register 35,518 (Oct. 6,
1986) ••••"
A notice of filing of the petition, Docket No. PRM 50-46, was published
in the Federal Register on December 30, 1986 (51 Fed. Reg. 47,025). Public
comments were requested by March 2, 1987.
A total of thirty-seven comment letlers were received. Seven of the letters were from individuals, all favoring the petition. Five letters were from
environmental-, nuclear-, or energy-oriented citizen activist groups. Of these,
four favored the petition and one opposed it Twenty-two letters were from
utilities and law firms. Of these, four favored the petition and sixteen opposed
the petition. One letter was received from a state and favored the petition.

n.

SUMMARY OF PETITIONS

Each of the three Petitioners requested, among other things, a fundamental
change to the NRC emergency planning regulations that would or could change
the size of the plume exposure pathway EPZ. Each Petitioner provided a different
rationale to support its request, and many comment letters surfaced additional
reasons to either support or oppose the Petitioners' requests. Sixteen separate
issues have been identified in the petition and comments. Issues 1 through 11
focus on this common theme, to change the size of the EPZ, while addressing
different rationales. Issues 12 through 16 focus on emergency planning areas of
tangential concern. Each issue with accompanying rationale is fully discussed
and evaluated, followed by a Commission response to that particular concern.

ID.

ISSUES RAISED AND FINDINGS MADE

Issut: 1. Extend the Emergency Planning Zone Radius (rom 10 Miles
to 20 Miles Because the Most Severe Accidents Were Not Adequately
Considered
The rationale used for expressing the opinion that a 10-mile EPZ is inadequate
is that following a core-melt accident that results in an atmospheric release of
radiation, large doses of radiation could occur outside the to-mile radius. The
petition filed by the Citizens Task Fbrce of Chapel Hill quoted the joint NRCFEMA report, NUREG-0654.'

1 NUREG-06S4. Rev. 1. "'Criteria for Preparation and Evaluation of Radiologica1 Emergency Rcsponse Plans and
Prepuedness in Support of Nuclear Power Plants," November 1980.
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On the other hand, for the wont possible accidents, protective actions [evacuation of the
popu1ation]l would need to be taken outside the planning zones [of 10 miles].

NUREG-0654, Rev. 1, at 11.
The Petitioner argued that the size of the EPZ should be based on the
worst-case core meltdown accident stating, "It is disturbing that the evacuation
preparedness EPZ zone is limited to 10 miles despite the clear recognition that
in a worst-case accident, evacuation would need to be taken outside the zone."
The Petitioner further argued that evacuation should be taken not only to avoid
"immediate life threatening doses" but other severe adverse health risks as well.
Several commenters supported the idea that the EPZ should be based on
the worst-case accident: an accident involving a core-melt, a major breach of
containment resulting in an atmospheric release of large amounts of radioactivity
especially during adverse weather conditions. These commenters said that
people beyond 10 miles were in danger from such an accident For example,
the Union of Concerned Scientists said:
Although the NRC alleged in NUREG-0396' that it cmsidered accidents beyond the
traditional design basis, the cmsideration given IUch accidents was minimal at best.
It is clear that the 10-mile plume EPZ was not directed toward accidents in which the
cmtairunent fails either cmcurrently with a core-melt or consequent to a core-melt. It is
precisely such accidents which dominate the risk to the public from the operation of nuclear
power plants.

Commenters cited large consequences from a severe accident For example,
Pollution and Environmental Problems, Inc., said:
The Reactor Safety Study" estimates that a core-melt could cause 48,000 fatalities; 285,000
non-fatal i1Inesses and 5,000 genetic injuries. These consequences - as bad as they areassume that most people downwind of an accident within a 45 degree lector extending 2S
miles from a plant could be evaaJated within a few houn. The NRC requires - only a
10-mile evacuation zone - 10 it must be assumed that NRC is willing to accept a larger
number of deaths and injuries than the Reactor Safety Study assumes.

2 Note that the worda in bnc:ltc:tl. (evacuation of the population]. were added to the quote by me of the Pctitioncn.

The words change the meaning intatded in N1JREG.06S4. wherein protective action includes other actions besides
evacuatim. such u .ecking ahdler indoolS.
3 NUREG-0396. MPIanning Buis far the Development of St.atc and Local Govcmmcnt Radiological Emergency
Rcspcnsc PLana in Support of lJght Waler Nuclear Power P1ants" (December 1978).
"WASH-1400 (also numbered NUREG-75,w14), ~cactar Safety Study," oflcn called the "Rumussat Report"
or UWASH-14OO'" (October 1975).
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Commission Response 10 Issue 1
The Commission dealt extensively with the issue of the adequacy of the
10-mile EPZ in the context of severe accidents, in its decision in Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-87-12, 26 NRC 383
(1987). The discussion in that case summarizes the Commission development
of the 10-mile EPZ concept and it is appropriate to quote extensively from it in
response to the petitions here. The Commission noted that,
fur design-basislloss-<lf-coolant accidents (DBNLOCA), the Report [NUREG-0396]
concluded, among other things, that for most plants the 2S-rem (thyroid) and S-rem (wholebody) EPA protective action guides5 woold not be exceeded beyond 10 miles fran the plant,
even using conservative assumptions and analyses. Report, Appendix I at 4-6. As for serious
Class 9 accidents involving core melt and containment failure, the Report [NUREG-0396]
concluded that these protective action guides generally would not be exceeded beyond 10
miles unless the containment failed catastrophically and there was a very large release of
radioactive material •••• [and] that even for very large releases, emergency actions such
as sheltering or evacuation within 10 miles woold result in significant reductions in deaths
and eady injuries. {d. at 6-7. From a probability standpoint, the Report concluded that the
probability of large doses fran core-melt accidents drops off substantially at about 10 miles
from the reactor. {d. at 37.
Based on these considerations, the Report concluded that:
[E]mergency response plans should be useful for responding to any accident that woold
produce offsite doses in excess of the PAGs. This woold include the more severe design
basis accidents and the accident spectrum analyzed in the [Reactor Safety Study] RSS.
After reviewing the potential consequences associated with these types of accidents, it
was the concensus [sic] of the Task furee that emergency plans could be based upon
a generic distance out to which predetermined actions would provide dose savings for
any such accidents. Beyond this generic distance it was concluded that actions could
be taken on an ad hoc basis using the same considerations that went into the initial
action determinations.

The Task furce judgment on the extent of the Emergency Planning Zone is derived
fran the characteristics of design basis and Class 9 accident consequences. Based on
the information provided in Appendix I [of NUREG-0396] and the applicable PAGs
a radius of about 10 miles was selected for the plume exposure pathway and a radius
of about SO miles was selected for the ingestion exposure pathway, as shown in table
1. Although the radius for the EPZ implies a circular area, the actual shape would
depend upon the characteristics of a Ptrticular site. The circular or other defined area
would be for plarming whereas initial response would likely involve only a portion of
the total area.
Report at 16.

26 NRC at 393.
5 wPrtuctive action guides are units of ndiation doses which, if projected \0 be received by an individual, would
protective action." Slwreloam, 26 NRC at 393 n.1S, cililll Manual 01 Protective Actio" Guidu aNi
Protectiw ActiolV lor Nucuar incid.t1ll3, EPA-S2011-7S.oo1 (September 1975).
warrant
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A reading of the Report [NUREG-0396] indicates clearly that the margins of safety
provided by the recommended 100mile radius were not calculated in any precise fashion,
but were qualitatively found adequate as a matter of judgmenL Given the uncertainties in
estimations of Class 9 accident probabilities and consequences, there was no other feasible
choice in this regard. The EPZ', shape could be somewhat different than the 100mile
circular radius implies, without compromising emergency planning goals. Indeed, the Report
[NUREG'()396] is explicit that "judgment. • • will be used in detennining the precise size
and shape of the EPZs considering local conditions such as demography, topography, and
land use characteristics, access routes, local jurisdictional boundaries and arrangements with
the nuclear facility operator for notificatioo and respoose assistance." These are, of course,
the consideratioos later cited in § 50.47{b)(2) with regard to detennining the "exact size and
configuration" of the EPZ.
Nothing in the Report [NUREG-0396] or in any other material in the emergency planning
rulemaking record compels a finding that EPZ adequacy is especially sensitive to where
exactly the bounda!)' falls, and any such conclusion would seem to be at odds with the
overall thrust of the Report [NUREG-0396]. In particular, the task force', analysis indicates
that "adequate protective measures" in the context of emergency planning is not a precisely
defined concepL

26 NRC at 394,
The concept of "adequate protective measures" as used in our emergency
planning regulations is explained in Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), CLI-86-13, 24 NRC 22,30 (1986), as follows:
This root question cannot be answered without sane discussioo of what is meant by
"adequate protective measures." Our emergency planning regulations are an important part
of the regulato!), framework for protecting the pIblic health and safety. But they differ in
character from most of our siting and engineering design requirements which are directed
at achieving or maintaining a minimum level of public safety protection. See, e.g., 10
c.P.R. § 100.11. Our emergency planning requirements do not require that an adequate plan
achieve a preset minimum radiation dose saving or a minimum evacuatioo time for the plume
exposure pathway emergency planning zone in the event of a serious accidenL Rather, they
attempt to achieve reasonable and feasible dose reductioo under the circumstances; what may
be reasonable or feasible for one plant site may not be for another.

As the Commission has made clear in Shoreham, CLI-87-12, supra:
It is implicit in this concept of "adequate protective measures" that a detennination that a
particular EPZ size will provide "adequate protective measures" does not in fact mean that
emergency planning will eliminate, in eve!)' conceivable accident, the possibility of serious
hann to the public. If this were actually the criterion, it would be difficult ic'not impossible
to set any a priori limits to the size of the EPZ or to the scope of required emergency
planning. Emergency planning can, however, be expected to reduce any public hann in the
event of a serious, but highly unlikely accidenL
But the rule clearly was intended to set such limits. Even under the Appeal Board's
analysis, the rule amounts to a Commission finding that adequate protectioo can be provided
by an EPZ of limited size, 10 miles in radius, give or take a few miles, but certainly much
less than 20.
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• • • the proper interpretation of the rule would call for adjustment to the exact size of
the EPZ only on the basis of IUch straightforwsrd administrative considerations as avoiding
EPZ boundaries that run through the middle of schools or hospitals, or that arbitrarily carve
out small portions of governmental jurisdictions. The goal is merely planning simplicity and
avoidance of ambiguity as to the location of the boundaries. With such clarity, pIans can be
implemented with an understanding as to who is being directed to take particular protective
actions.

26 NRC at 394-95.
In conclusion, the Commission still finds that the 10 mile EPZ should not be
increased to 20 miles.
Issue 2. Extend the EPZ from 10 Miles to 20 Miles Because the Errect
of Rainout Was Not Adequately Considered When the Size of the EPZs
Was Determined
Another reason given in support of an expansion of the EPZ was that rainout
was not adequately considered when the size of the EPZs was determined.
"Rainout" is the deposition of radioactivity on the ground due to rain scouring
radioactive materials from the air. For example, the Seacoast Anti-Pollution
League said,
Yet another reason to extend the EPZ to at least 20 miles is the danger of rainout of the
radionuclides from the plmne. The dosage estimates in NUREG-0396 as!tune a uniform rate
of deposition of radioactive material frOlll the plmne • • • if half the material remaining in
the plume were to be washed out by a rainstorm betwem a radius of 15 to 20 miles from
the reactor, the doses would be as high as they were within the 5 to 10 mile interval.

Commission Response to Issue 2
Rainout was considered. The statement that the dosage estimates in NUREG0396 assume a uniform rate of deposition of radioactive material is in error. A
full page (p. 1-25) of NUREG-0396 is devoted to a discussion of rainout effects.
While NUREG-0396 does not explicitly say so, the calculated doses presented
in Figures 1-10 through 1-15 do, in fact, include the effects of rainout.
Rainoul is included in the following manner. The entire release of radioactivity is assumed to be contained in a small highly concentrated puff. The
probability of such a puff occurring is approximately 1 time in 100,000 years.
Wind is assumed to blow the puff directly over a large population center during
a period of extreme atmospheric stability with minimal dilution of the puff so
it never becomes much more than a mile in diameter. When the puff is directly
over the population center, an extremely heavy rainfall scours most of the non-
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gaseous radioactive material from the cloud and deposits it on the ground. If
such a puff is released, the probability of the puff encountering these weather
conditions is approximately 1 in 10,000. The radioactivity is assumed to remain
on the surface of the ground with no entrance into sewers, no runoff, and no
sinking into the ground to remove or shield the radioactivity. The calculations
assume that 100 percent of the radioactivity will remain on the surface without
any runoff, but in reality the probability of this is near zero. The people are assumed to be exposed with minimal shielding to the radiation from the deposited
material; in other words, that no one is in an apartment building, no one is in
an office building, no one is in a basement, and no one is in any other type
of building that provides more shielding than a small one-story frame house.
The assumed probability of this is one, whereas it is in reality near zero. The
people remain where they are with no evacuation or other protective action for
24 hours. The probability of no emergency response for 24 hours is assumed
in the calculations of consequences to be one, but in reality the probability is
near zero. It is this specific series of events that gives rise to the largest casualty figures that have been calculated for severe nuclear accidents and which
are presented in NUREG-0396. Because of these assumptions, the calculated
consequences are greatly overestimated.
Issue 3. Extend the EPZ rrom 10 Miles to 20 Miles Because Ad Hoc
Actions Beyond 10 Miles Would Not Be Adequate
Another reason given by the Citizens Task Force of Chapel Hill petition
and several commenters to expand the EPZ is that they did not believe the
NRC's statement in its final rule on emergency planning, 45 Fed. Reg. 55,402
(Aug. 19, 1980» and NUREG-0396 at 16, that the 10-mile plume EPZ was
"large enough to provide a response base that would support activity outside
the planning zone." The Citizens Task Force petition quoted a FEMA report,IS
"Like the 'S-mile plans at TMI they [emergency plans with a 10-mile Epz] may
reflect inadequate definitions of the threat, encourage a false sense of readiness,
and delay preparations for a more suitable response to a crisis." The Union of
Concerned Scientists noted that it would require only 1 to 4 hours for the plume
to reach 10 miles. Thus, there would not be adequate time to notify people
beyond 10 miles to evacuate.
Commenters opposed to the petition said that the detailed planning for the
10-mile EPZ could be applied outside the 100mile EPZ if necessary. They also
noted that the Commission had already made a judgment on this question in

IS Evacuation Planning in !he TMl Accident. FEMA. January 1980.
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its rulemaking on emergency preparedness (45 Fed. Reg. 55,402, 55,406). For
example, the law firm of Shaw, Pitbnan, Potts, and Trowbridge argued:
Thus, it is likely given the means usually used to distribute public infonnation materials,
that the geographic area actually covered will be greater than the plmne exposure pathway
EPZ. Similarly, the systems used to notify the public to take protective actions provide
coverage subslJlntially beyond the EPZ boundary, since the radio and television stations used
in the Emergency Broadcast System ("EBS") can be received at dislJlnces in excess of 10
miles. And, with respect to actual protective measures, it is clear that sheltering can be
accomplished with equal ease by people both inside and outside the EPZ. As to evacuation,
even that measure can easily be built upon and use evacuation plans developed for within
the IO-mile EPZ.

Commission Response to Issue 3
NUREG-0396 noted that:
it was the consensus of the [NRC-EPA) Task rorce that emergency plans could be based
upon a generic dislJlnce out to which predetennined actions would provide dose savings for
any such accidents. Beyond this generic dislJInce it was concluded that actions could be
taken on an ad hoc basis using the lame considerations that went into the initial actions
detenninations. [Thus), the lize of the EPZ's need not be lite specific, [as) emergency
planning needs seem to be best served by adopting uniform EPZs for initial planning studies
for all light water reactors.

Additionally, the Commission firmly believes that emergency actions could be
successfully carried out beyond the 10-mile EPZ for the following reasons:
First. the 100mile planning basis established an infrastructure consisting of
emergency organizations, communication capabilities, training, and equipment
that are similar to other normal community emergency organizations, such as
police and fire departments that can be used in the event of an accident at
the facility. Second, the radio and TV emergency broadcasting systems that
NRC requires for prompt notification of the public within the 10-mile EPZ does
reach beyond 10 miles. Third, if emergency actions were necessary beyond 10
miles, the time available to take those actions would be significantly greater than
the time available for the taking of protective actions for persons close to the
reactor (within 2 miles). This significant additional time (many hours to days)
would permit the use of resources from other states, other utilities, the federal
government, and even the international community.
Beyond these reasons, the relationship between wind speed and hazard may
have been misunderstood Higher wind speeds result in lower radiation doses
because the radioactive plume becomes greatly diluted and dispersed at higher
wind speeds. This was discussed in NUREG-0396.
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Further. the radioactive plume is not likely to originate without warning.
The nuclear power plant operators. in most cases. would be able to declare
an emergency hours before a release. based on what they understand to be
happening in the plant. The NRC requires utilities to set emergency action
levels for in-plant rneasW'ements for which emergencies should be declared
(see 10 C.F.R. Part SO. Appendix E. and NUREG-06S4. Appendix I). Thus.
evacuation recommendations should be made before releases of radioactivity
would occur. giving people time to evacuate before the radioactivity would
arrive. The Petitioners may not be aware that the need for evacuation beyond
a few miles from the plant is extremely unlikely. If protective actions were
needed beyond 10 miles. the action required would most likely be sheltering
while the plume passes and then evacuation of relatively small areas afterwards
if much deposition of radioactive materials on the ground were to occur.
Another reason not to expand the EPZ is based upon the fact that risk is
highly concentrated in the areas near the nuclear power plant, rather than spread
uniformly throughout the 10-mile EPZ. However. the Commission notes that
despite the technical information to the contrary. the entire EPZ tends to be
thought of by many members of the public as a single homogeneous zone to be
treated in a uniform manner. Expanding the EPZ radius from 10 miles to 20
miles might even further aggravate this situation.
Issue 4. Extend the EPZ from 10 Miles to 20 Miles Because the
Reduction or Early Injuries and Latent Cancer Fatalities Were Not
Considered When the Size or the to-Mile EPZ Was Determined

Several commenters said a reason to expand the EPZ is that in establishing
the emergency planning zone. not only early fatalities. but also early injuries and
future disease such as cancer should be considered. The Union of Concerned
Scientists wrote:
It is by no means clear that prompt fatalities are the dominant health effect from serious
reactor accidents. In addition to prompt fatalities, the following additional effects must be
considered in establishing an appropriate plume EPZ: (a) latent fatalities, (b) early radiation
injuries (c) non· fatal cancers, (d) genetic effects, and, to a lesser extent, (e) property damage
and restrictioos 00 land use caused by accidents. Risk assessment studies have shown
consistently that effects other than prompt fatalities constitute a significant partioo of the
total effects of serious reactor accidents. For instance, Dr. Ian Bcyca has pointed out that
for the accident in WASH·I400 which was postulated to cause 10 prompt fatalities, the
following additional consequences would occur: 7000 cancer deaths, 4000 genetic defects,
60,000 thyroid tumor cases, and 3000 square miles of land contaminated above acceptable
levels.
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Commission Response to Issue 4
The Commission agrees with the commenter that for most accidents, longterm effects - cancer and genetic defects in offspring - are the most significant
effects, from the standpoint of the gross number of effects. Only the most severe
accidents could result in any prompt fatalities or injuries. With the existing
levels of emergency preparedness it is likely that no one who followed the
recommended protective actions would be killed or injured.
Our emergency planning requirements do not require that an adequate plan achieve a preset
minimum radiation dose saving or a minimum evacuation time for the plume exposure
pathway emergency planning zone in the event of a serious accident. Rather, they attempt
to achieve reasonable and feasible dose reduction under the circumstances; what may be
reasonable or feasible for one plant site may not be for another.

Shoreham, CLI-86-13, supra, 24 NRC at 30.
A fair reading of the Commission's Shoreham discussion is that implicit
in the concept of "adequate protective measures" is the fact that emergency
planning will not eliminate, in every conceivable accident, the possibility of
serious harm to the public. Emergency planning can, however, be expected to
reduce any public harm in the event of a serious but highly unlikely accident.
The proper interpretation of the rule would call for adjustment to the exact size
of the EPZ on the basis of such straightforward administrative considerations as
avoiding EPZ boundaries that run through the middle of schools or hospitals, or
that arbitrarily carve out small portions of governmental jurisdictions. The goal
is merely planning simplicity and avoidance of ambiguity as to the location of
the boundaries.
Given these circumstances, the Commission has concluded that adequate
protection can be provided by an EPZ that is about 10 miles in radius.

Issue 5. Extend the EPZ rrom 10 Miles to 20 Miles Because the
Radiation rrom an Accident Would Not Stop at 10 Miles
Several commenters who favored the recommended change to expand the
EPZ gave as a reason that radiation "is not likely to stop at the 10-mile mark
in the case of a serious accident." One said, "No one believes that people are
any safer at 11 miles than at 10 miles out" Another said, ''There is no lO-mile
island with lead walls to the sky to prevent radioactivity from blowing beyond
the NRC's emergency planning zone."
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Commission Response to Issue 5
Obviously, there is no line at 10 miles beyond which radiation cannot pass.
However, the hazard from an accident tends to gradually decrease as one moves
further from the accident. How far from a nuclear power plant is the potential
hazard small enough that specific detailed planning is not worthwhile? In the
Commission's judgment, that distance is about 10 miles for the considerations
stated in this discussion.

Issue 6. Extend the EPZ from 10 Miles to 20 Miles Because at TMI a
20-Mile Evacuation Was Considered
The Citizens Task R>rce petition and commenters gave the 20-mile evacuation
consideration during the Three Mile Island accident as a reason to expand the
EPZ to 20 miles. The Task R>rce quoted a FEMA report as follows:
Emergency management agencies entered the aisis with contingency plans to evaroate a Smile circle around TML • • • Two days into the accident, the same scientific authorities (now
faced with a novel and unexpected situation) suddenly recanmended a la-mile, then a 20mile contingency evacuation plan. Under emergency conditions, local and State officials were
forced to scrap a relatively IDldcmanding S-mile evacuation and plan for a large, complex
population movement on lhart notice. (p. vi, reference 9.)

The Seacoast Anti-Pollution League noted that the Kemeny Commission
Report said, "the NRC itself was considering evacuation distances as far as
20 miles, even though the accident was far less serious than those postulated
during siting.'" The Community Energy Action Network quoted the Rogovin
Report's' conclusion that a IO-mile EPZ is inadequate:
However, we believe the NRC's proposed la-mile planning zone, is, by itself, inadequate
as an arbitrary rotoff point. Wider evacuation may clearly be necessary in some unlikely
accident lituations. And, as Three Mile Island demonstrated, an ordered evacuatioo out of
10 miles would undoubtedly have effects to 20 miles and more. Therefore, at the very least,
significant ccnten of population beyond 10 miles from the plant must be CXlDsidcred in the
planning as well.

Rogovin Report, Vol. I, at 33.
Commenters opposed to the petition said that emergency preparedness had
increased greatly since the Three Mile Island accident. For example, Barry G.
Wahlig, a nuclear engineer, wrote:
'lohn O. Kemeny, Otairmlll, Report of the President', Commission on the Accident at Three Mile Island
<r.:enlly CIlled the "Kemeny Commission Report)" (October 1979) at 16.
NUREO/CR·12S0, '"Il=e Mile Island - A Report to the Commissioners and to the Public" (genenl1y CIlled
the "Rogavin Report") (J lIII1ary 1980).
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The vacillation over evacuation at TMI is in no way representative of the post-TMI world.
At that time, utility and regulatory personnel had scarcely thought about how to think
about evacuation. The tenor of emergency exercises over the last three years assures that
responsible people have given considerable thought to how to arrive at defensible evacuation
recommendations. To the extent reasonably possible, emergency exercise experience shows
that plant personnel could make such recommendations in an orderly, timely way.

Commission Response

10

Issue 6

The Commission believes that if protective actions were warranted beyond
10 miles, those actions, whether evacuations, sheltering, or relocation, would
certainly be recommended to the state officials. Nonetheless, due to the
additional time that is available for the taking of protective actions out to greater
distances from the reactor, the implementation of these additional protective
actions would not require detailed plans.

Issue 7. Extend the EPZ rrom 10 Miles to 20 Miles Because or the
Lessons Learned rrom the Chernobyl Accident
A few commenters suggested that the NRC should modify its regulations
because of the evacuation that took place as a result of the Chernobyl accident

Commission Response

10

Issue 7

A number of facts 9 about the Chernobyl accident bear on emergency planning
and preparedness around U.S. commercial nuclear power plants. The implications of the Chernobyl accident and the Soviet response will now be discussed
in relation to three aspects of U.S. emergency planning, namely: (1) size of
the emergency planning zone, (2) ingestion pathway measures, and (3) decontamination and relocation.
In drawing a nexus between the Soviet response to the Chernobyl accident
and emergency planning implications for U.S. plants, contrasts and differences
should be noted. First, there is a substantial difference in the emergency planning
base. After the accident at Three Mile Island, large resources were expended
to improve emergency planning and response capabilities around U.S. plants.
In contrast, although some prior planning appears to have existed in the Soviet
Union, perhaps for civil defense, there is little indication that the Soviets have
comparable site-specific emergency plans for the general public around their
nuclear power plants. Despite this, the Soviets mounted a large and generally
effective ad hoc response.
9 NUREG-12S1, VoL I, "Implication of Ihe Accident at Chemobyl for Safety Regulatim."
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Second, the specifics of the Chernobyl release are unique to the RBMK
design. The amounts of radioactive material released from U.S. plants could be
as severe but for many accident sequences would be considerably less because,
among other things, U.S. plants have substantial containments. In addition,
although low-probability, fast-moving accident sequences may be possible,
severe accidents at U.S. plants would, in general, progress more slowly resulting
in longer warning times before release.
Third, some aspects of the Chernobyl evacuation defy comparison with
similar aspects at U.S. plants because of economic and societal differences. For
example, the Soviets had to assemble 4000 buses and trucks for the Chemobyl
evacuation, whereas, in the United States most people have access to private
transportation, and necessary alternative transportation is preplanned around
U.S. nuclear power plants.
Size of the EPZs

The Chernobyl accident has focused attention on the adequacy of the size
of emergency planning zones around U.S. commercial nuclear power plants.
The Soviets evacuated a total of about 135,000 people as well as considerable
farm livestock from Pripyat, Chemobyl, and other towns and villages within 30
kilometers (18 miles) of the Chernobyl nuclear power plant This evacuation
appears to have taken place in several stages, beginning for the approximately
45,000 residents of Pripyat about 36 hours after the initial release and extending
over several days to a week. The whole-body radiation dose to the majority
of individuals did not exceed 25 rem, although about 24,000 persons in the
most severely contaminated areas are estimated to have been exposed to wholebody doses in the range of 35-55 rem. The population of Pripyat was initially
sheltered as a protective measure and then evacuated when radiation readings
increased. In addition to radiation considerations, logistics and contamination
control influenced the timing of the evacuation. Despite an apparent lack of sitespecific planning, the Soviets mounted a large and generally effective ad hoc
response making use of some aspects of civil defense planning. The high initial
plume height contributed to relatively low initial dose rates in the immediate
vicinity (by cloud seeding other areas) and the spraying of a chemical polymer
on evacuation routes to minimize resuspension of deposited activity were also
beneficial. The Soviets took ingestion pathway protective measures within the
3D-kilometer zone and well beyond. Ingestion pathway protective measures were
also taken in several Soviet bloc countries, in Scandinavia, and in Eastern and
Western Europe.
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Assessment
One difficulty in assessing the implications of emergency actions taken at
Chernobyl for U.S. commercials nuclear power plants is the vast difference in the
emergency planning base between the United States and the Soviet Union. After
the accident at Three Mile Island, large resources were expended in the United
States to improve site-specific and generic emergency planning capabilities.
Utility, state, local, and federal emergency plans were developed, reviewed,
and exercised. Alert and notification systems have been designed, installed, and
tested within the plume exposure pathway EPZs (10-mile radius) for almost all
U.S. plants. The populations within the plume exposure pathway for U.S. plants
are annually provided with informational materials that are to be used in the
event of an emergency. These materials contain protective actions that will be
taken and include telephone numbers for public inquiries.
In contrast, there is little indication that the Soviets have comparable sitespecific emergency plans for the general public around their nuclear power
plants. While some prior planning existed, perhaps for civil defense, Soviet
authorities indicated that many of the protective actions taken were ad hoc
measures. Although a severe accident in the United States could require some
ad hoc measures to be taken, a detailed planning base exists to facilitate
implementation of the necessary protective actions.
With regard to the issue ofEPZ size, the Soviets evacuated the population out
to 18 miles, or roughly twice the distance for which an evacuation capability is
required to be demonstrated in the United States. Similarly, measures were taken
to prevent ingestion of foodstuffs, milk, and water at distances considerably
greater than the 50-mile ingestion exposure pathway in the United States. This
might imply that the U.S. EPZs are too small. However, examination of the
background leading to the U.S. requirements leads to a different conclusion.
The sizes of the EPZs were derived from accident considerations, including
the severe accidents studied in the Reactor Safety Study (WASH-1400). The
more severe and most unlikely accidents studied in WASH-I400 involve releases
of radioactivity that are comparable to or in some instances larger in magnitude
than that which was actually released at Chernobyl. The 100mile and 50-mile
EPZs were chosen as a planning basis to demonstrate a capability and to provide
emergency plans with the flexibility of dealing with a broad range of accident
releases, rather than being based solely on a single highly unlikely event, such as
the worst case. It was recognized that protective actions might need to be taken
beyond these planning zone distances for the most severe releases. NUREG0654 clearly notes:
The choice of the size of the Emergency Planning Zones represents a judgement on the
extent of detailed planning which must be perfonned to assure an adequate response base.
In a partic:u1ar emergency, protective actions might well be restricted to a small part of the

300

planning zones. On the other hand, for worst possible accidents, protection actions would
need to be taken outside the planning zones.

Consequently, a release magnitude similar to the one associated with Chernobyl
and the possibility that ad hoc actions beyond the planning zone boundaries
might be needed for very unlikely events were considered and have been factored
into the development of U.S. requirements, including the sizes of the EPZs.
In conclusion, the Chemobyl accident and the Soviet response do not reveal
any apparent deficiency in U.S. plans and preparedness, including the lO-mile
plume exposure pathway EPZ size and the 50-mile ingestion exposure pathway
EPZ size. These zones provide an adequate basis to plan and carry out the full
range of protective actions for the populations within these zones, as well as
beyond them, if the highly improbable need should arise. IO
Issue 8: Extend the EPZ from 10 Miles to 20 Miles Because the Most
Current Methodologies Were Not Used in NUREG-0396 and Because of
New Source Term Research Information
The petition submiued by Mr, Sexton as well as a few comment letters
suggested that the EPZ size should be based on the most current research
information and because the methodologies used in NUREG-0396 are outdated.

Commission Response to Issue 8
Draft NUREG-1150 (February 1987) provides substantial new information
concerning our ability to predict severe-accident progression and the range of
outcomes. Based on this information, it appears that the risks and potential
consequences associated with severe reactor accidents are no higher than those
predicted in the Reactor Safety Study and may, in fact, be substantially lower.
. However, there are large uncertainties associated with the ability to predict
precisely the release amounts once the core-melt accident is under way and
the magnitude of the source term associated with a particular outcome. Draft
NUREG-1150 (February 1987) provides insights concerning (1) the way offsite
doses would be expected to vary with distance for the plants analyzed and (2) the
relative effectiveness of different offsite protective actionsll at various distances.
A very important question is the nature and magnitude of the radioactive
release to the atmosphere. The magnitude of the potential release substantially
influences the potential offsite consequences. The source terms and principal
10/bid.
11 This analysis addresses only those emergency lCUau that would have to be tUen in the vicinity of the plant
to provide prctection fran the immediate effects of the plume exposure pathways.
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assumptions for the analyses in this section are given in Tables M.1 and M.2
of draft NUREG-llSO (February 1987). Release of radioactive material to the
environment during most severe accidents (particularly those resulting in early
containment failure) is modeled as occurring in two distinct phases although, for
most accidents, these phases would be expected to overlap.12 The first release
would be of short duration, usually occurring before there is significant coreconcrete interaction, and would consist of the more volatile radiouclide species
(i.e., all the noble gases together with significant fractions of the more volatile
species such as Cs, I, and Te). The second major release would occur after the
core materials have melted through the reactor pressure vessel and are interacting
with the concrete cavity. This second release could usually take place over a
period of several hours or longer.
The nature of the expected offsite consequences for the plants analyzed,
assuming no early offsite protective action is taken, is shown in draft NUREG1150 (February 1987), Tables M.3 and M.413 for early and late containment
failure. As can be seen, there could be a significant probability of exceeding a
SO-rem!4 whole-body dose within a few miles of three of the plants analyzed,
even for late containment failure if no protective action is taken. However, this
probability diminishes rapidly with distance from the reactor for both early and
late containment failure. Probabilities of exceeding 2OO-rem whole-body dose
calculated for the Surry plant were compared with those obtained using Reactor
Safety Study data.
Although the probabilities calculated for draft NUREG-11 SO (February 1987)
are substantially lower at large distances (due primarily to the assumption of
earlier relocation time), the probabilities within a few miles of the plant are
comparable.
We have used information from the plants analyzed to calculate how offsite
consequences would be expected to vary with distance from each of the plants
if different protective actions were taken. The results of these calculations are
summarized in draft NUREG-11S0, Tables M.S and M.6.
An examination of Tables M.S and M.6 in draft NUREG-llSO (February
1987) provides several preliminary insights. First. either basement sheltering or
evacuation will substantially lower the probability of exceeding a whole-body
dose expected to produce early health effects, although evacuation is clearly
much more effective within the first few miles. However, the effectiveness
of evacuation diminishes substantially if it is delayed until after containment
12 All Zion releases were modeled IS lingle-phase relcucs. but this will be revised for the final version of NUREG11So.
13 Unless dhcrwise ipCCificd in the table, the Ioun:c terms and principalassumptims for Tables M.31hrough M.6
are those listed in Tables M.I and M.2.
14 Whole-body doses of 200 rem and SO rem wen: used 10 allow comparisons with earuCl' ltudies [e.g .• NUREG0396} because they Ic:rVC IS IU!!Optcs for the early fatality and injwy threshold.. respectively.
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failure and release of radioactive material to the environment. Sheltering in
large buildings appears to be very effective outside the first few miles. Although
large-building sheltering is not usually available for the general population in the
environs of a site, it may be a prudent and valuable option for special population
groups (e.g., hospital patients, prisoners).
New technical information from the plants analyzed in draft NUREG-1l50
(February 1987) shows that for these plants the probability of a core damage
accident is small (in the neighborhood of 1 in 10,000 to 1 in 100,000 reactor
years of operation) and that the risks and potential consequences associated with
such accidents are no higher than those predicted in the Reactor Safety Study
and may be substantially lower. However, there is stiII uncertainty associated
with these estimates.
Some insights obtained from this analysis are summarized below:
1. Time of containment failure significantly affects the magnitude of the
release and resulting consequences. The consequences of an early
containment failure at a given distance are significantly higher than
those for a late containment failure.
2. While there are calculated dose differences among the plants, these
appear to be secondary compared to the differences seen between
early and late containment failure.
3. For late containment failure and no offsite protective action: (a)
persons beyond about 1 to 2 miles have a low probability of receiving
a dose in excess of 200 rems, and (b) persons beyond about 5 miles
have a low probability of receiving a dose in excess of 50 rems.
While thus far the effectiveness of protective actions has been completely
investigated only for the Surry plant and no generic conclusions for other plants
can be drawn, some preliminary insights that can be gleaned from draft NUREG1150 (February 1987) are:
1. With regard to protective actions, the principal dose savings benefits
are obtained from evacuation first followed by sheltering within the
first few miles of the plant.
2. Within the first few miles, evacuation appears to be more effective
than sheltering in achieving dose savings. At distances beyond about
5 miles, these differences are less notable.
3. For late containment failure accidents, any of the protective actions
analyzed would result in essentially zero probability of a person being
exposed to doses in excess of 200 rems at distances beyond 1 mile
and to doses in excess of 50 rems at distances beyond 2 miles.
In conclusion, the Commission agrees that the size of the 10-mile EPZ was
determined using the methodologies available in 1980 and that today there
exist more sophisticated techniques and computer models to estimate radiation
releases and doses to the public. Nonetheless, the most sophisticated and up-to-
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date methodologies were used in the development of NUREG-1150 (February
1987) which, as mentioned above, does not provide evidence that the size of
the plume exposure pathway EPZ should now be increased.
Issue 9: Extend the EPZ from 10 Miles to 20 Miles Because Any
Radiation Can Be Harmful; Therefore the Public Should Be Able to
Take Protective Actions to Assure That They Receive No Radiation in the
Event of an Accident

Citizens Task furce of Chapel Hill petition and some commenters in support
of this change, gave the reason that any amount of radiation can be harmful.
They stated:
It is agreed that a radiation dose low enough to produce no effect has not been identified.
In ocher words, all levels of radiation may produce sOllIe effects on cell. • • •
Some experts state, however, that one could sit on the fence of a normally operating
nuclear power plant for a year and absOIb no more radiation than that released by a chest
x-ray. This group Slrcsses the fact that people have lived with varying levels of background
radiation with no demonstrable negative results. • • •
Others, also well informed, argue that our scientific understanding of the long-range
effects of low-level radiation continuously emitted into our enviromnent is inadequate at
this time to measure the dangers with any degree of certainty. They are concerned that the
various effects we get from radiation, pollution, chemical carcinogens, and so forth may
lead to a yet undocumented multiplier effect. They see the precipitous rise of cancer rates
during the last couple of decades as strong support for this conclusion. They further argue
that some radioactive elements released into the air or dtunped into the water - even if not
immediately dangerous in smaIl amounts - can in sOllIe form enter the food chain. Through
a process termed -biological amplification," these radioactive elements may be concentrated
through the chain of lesser plants and animals until they reach human beings through the
food they eat. By this time the radioactive tnaterials may be heavily concentrated. They
cite the well documented rise of radiation levels in milk in the United States after weapons
te~ting in CUna as evidence of this process. • • • And although the level of harm which
may result is not agreed upon, it is certain that our bodies take up radioactive elements and
use them in the matrix of the bones and in tissue; that these elements emit radiation for
periods ranging from a few days to half a century; that fetuses and children under ten are
much more vulnerable to radiation effects; and that cell damage from whatever cause is a
medical concern of great importance.

Commission Response to Issue 9

The statements above representing the Petitioner's interpretation of various
views of the hazards of radiation need clarification. The statement that "a radiation dose low enough to produce no effect has not been identified" demonstrates
an overestimation of what scientific experiments can accomplish. Experiments
on the effects of toxic substances generally do not allow experimenters to draw
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a conclusion of no effect If no effect is observed, the experimenter cannot
conclude that there was no effect because there may have been an effect that
was too small to be observed. There are a number of experiments on low doses
of radiation that show no observable effect From such experiments one can
never conclude that there is no effect Only an upper limit of the size of the
effect can be estimated. That has been done for radiation, and there is general
agreement among scientists on the approximate upper limit
Likewise, the statement that "others, also well informed, argue that our scientific understanding of the long-range effects of low-level radiation continuously
emitted into our environment is inadequate at this time to measure the damages
with any degree of certainty," misrepresents prevailing scientific viewpoints.
Scientists are in general agreement that the effects of doses of a few rems are
too small to be measured.
The Petitioner's statement that the precipitous rise in cancer rates during
the last couple of decades is support for the possible existence of "a yet
undocumented multiplier effect" between environmental pollutants seems to be
based on an incorrect premise. According to the American Cancer Society, the
death rate from all cancers except lung cancers has dropped slightly for males
and dropped sharply for females during the last couple of decades (shown, for
example, in Figure 19, page 38 of NUREG/BR-0024I'). The lung cancer death
rates have climbed sharply for males and females, but this is attributed almost
entirely to cigarette smoking.
The Petitioner's statements that some radioactive elements "can in some form
enter the food chain and may be concentrated through the chain" is a longknown and well-documented fact. The concentration effect was predictable
from knowledge of biology and was first observed almost 40 years ago before
"weapons testing in China." Since this effect was known long before the start
of large-scale nuclear electric generation, the radioactivity in the environment
and foods near nuclear power plants is and has always been carefully measured
both before and during nuclear power plant operation. Radioactivity in foods
and water due to nuclear power plants is and has always been kept at low levels.
The Petitioner's statement that "cell damage from whatever ca~se is a medical
concern of great important" is misleading. Scientifically, the importance will
depend on how many cells are damaged, the nature of the damage, the type
of cell damaged, and the probability of the damage to that cell leading to any
further consequences. For example, if a large group of people are exposed to a
radiation dose of 1 rem each, the EPA's lower protective action guide, about 5
out of 10,000 people would be expected to get cancer as a result And, because
not all cancer is fatal, about 2 out of 10,000 would be expected to die from this

I'NUREG/BR-0024. "WOIking Safely in Gamma Radiography" (September 1982).
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radiation-induced cancer. (About 2,000 out of 10,000 people will eventually die
of cancer, but those cancers are mainly unrelated to radiation exposure.) Of the
9,995 out of 10,000 who did not get cancer caused by the I-rem radiation dose,
based on current knowledge, their health would be unaffected by their radiation
exposure. On the basis of the epidemiological evidence, they would live as long
and be as healthy as if they had not received the radiation dose.

Issue 10: Extend the EPZ from 10 Miles to 20 Miles Because of the
Evacuation Shadow Phenomenon
Commenters in favor of the recommended changes gave as a reason the belief
that if an accident occurred many people outside the IO-mile EPZ would evacuate
even though they were not advised to do so. They said, in this "evacuation
shadow," masses of people would be fleeing in panic, would congest roads
making evacuation of those within the EPZ slower or even impossible. As a
way to plan for this effect these commenters suggested extending the EPZ zone
radius from 10 to 20 miles.
Commenters opposing the petition said this was not a problem, because
evaluation of nonradiological incidents that have required mass evacuation has
also demonstrated that, even without advance planning, an orderly, safe, and
prompt evacuation can be undertaken.

Commission Response 10 Issue 10
In Shoreham, CLI-87-12, supra, the Commission noted that:
we think it is entirely reasonable and appropriate for the Commission to hold that arguments
for "adjusting" a 100mile EPZ to improve safety, especially arguments that entail canplex
analysis and lengthy litigation are an impermissible challenge to the rule••••
Accordingly, we think the better interpretation is that the rule precludes adjustments on
safety grounds to the size of an EPZ that is "about 10 miles in radius" and that Contentions
22.B and 22C [whether the EPZ should be expanded by a few miles to minimize the
occurrence and cffecu of spontaneous evacuation from ouuide the EPZ] should on this
ground be deemed impermissible c:halIc:nges to the rule. In our viewt the proper interpretation
of the rule would call for adjustment to the exact size of the EPZ only on the basis of such
straightforward administrative considerations as avoiding EPZ boundaries that run through
the middle of schools or hospitals, or that atbitrarily carve out small portions of governmental
jurisdictions. The goal is merely planning simplicity and avoidance of ambiguity as to
the location of the boundaries. With such clarity, plans can be implemented with an
understanding as to who is being directed to take particular protective actions.

26 NRC at 395. As noted above, the Commission determined, based on
information available at the time that it promulgated the emergency planning
regulations, that a plume exposure pathway emergency planning zone .(plume
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EPZ) of about 10 miles in radius was the proper and appropriate area for detailed
planning for protective actions in the event of a radiological emergency. At
that time, the Commission specifically recognized that detailed planning in that
zone would more readily permit the development and implementation of ad hoc
actions beyond the 10-mile plume EPZ should the need arise. See NUREG0386, "Planning Basis for the Development of State and Local Government
Radiological Emergency Response Plans in Support of Light Water Nuclear
Power Plants" (December 1978); NUREG-0654, "Criteria for Preparation and
Evaluation of Radiological Emergency Response Plans and Preparedness in
Support of Nuclear Power Plants" (November 1980), at 12; Shoreham, CLI87-12, supra, 26 NRC at 392-93; Southern California Edison Co. (San Onofre
Nuclear Generating Station, Units 2 and 3), LBP-82-39, 15 NRC 1163, 1171-73
(1982). In effect, the Commission accounted for the possibility of spontaneous
evacuation outside the plume EPZ when it established the size of that EPZ in
the first instance. The petitions provide no justification for expansion of the
plume EPZ to further account for the possibility of spontaneous evacuations.

Issue 11: Extend the EPZ to Include Any Towns Bordering on or
Partially Within the EPZ
The Citizens Task Force of Chapel Hill petition requested the NRC to amend
its regulations to state that any towns bordering on or partially within the EPZ
be included within the EPZ in their entirety.
Commenters in favor of this request said that if, for example, some suburbs
of a city were included in the emergency planning, but the city was not, then
fragmented authority would result

Commission Response 10 Issue 11
As discussed in the Commission response to Issue I, NUREG-0396 provides
that "judgement • • • will be used in determining the precise size and shape
of the EPZs considering local conditions such as • • • local jurisdictional
boundaries • . . ."
Thus, Commission practice already allows for adjustment of the EPZ to accommodate jurisdictional boundaries where appropriate to enhance the planning
basis.
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Issue 12: That a Utility Fund and Install Independent Monitoring
Equipment to Be Used by Local Communities Around Nuclear Power
Plants
The Citizens Task furce of Chapel Hill petition requested that the communities within the EPZ should be provided with utility funding to purchase, install,
and operate their own radiological monitoring equipment The Petitioner said
such independent monitoring will permit detection of radioactive materials such
as iodine-131 in a short enough time to be useful in making decisions on emergency actions.
As a reason for requiring independent monitoring, the Petitioner claimed that
there is a lack in both quality and quantity of radiation monitoring equipment
around nuclear power plants. Since the Petitioner believes the utilities do
not have adequate equipment, the Petitioner believes local communities should
provide it for themselves. The Petitioner cited as evidence a March 30, 1979
General Accounting Office report. "Areas Around Nuclear Facilities Should Be
Better Prepared for Radiological Emergencies." The section of the report quoted
by the Petitioner referred to "deficiencies in •.. preparedness." The Petitioner
also cited a June 1980 FEMA report. "State Radiological Emergency Planning
and Preparedness in Support of Nuclear Power Plants." FEMA wrote:
the preparedness of state and local gavcmmenlJ with respect to. • • monitoring instruments
• • • is generally inadequate to meet the requirements of 1hc new [post-TMI] evaluation
criteria.

Commenters opposing the petition said that adequate monitoring equipment is
now available, that the evidence cited by the Petitioners is outdated and no longer
valid, and that such equipment would be too difficult for local communities to
use properly. fur example, Barry G. Whalig, nuclear engineer, wrote:
Petitioners show a lack of appreciation for the difficulty of making accurate estimates of
airborne and groundplane contamination in the post-accident environment. This is especially
difficult using the sort of survey meten which the Pctitionen seem to want supplied in
the tens or hundreds to individuals in the nearby communities. Examples of the problems
are: a) prevention of instrument contamination during 1hc event; b) ensuring uniformity
of instrument calibration and of measurement protocol; c) differentiation of plume and
groundplane contributions without sampling; and d) precise reporting of the location where
measuremenlJ are made. Experience show that even tedmica1ly competent people are subject
to these erron.

The Citizens Task furce petition also said that there is a need for independent
monitoring because there is a credibility gap between what the utility and NRC
would say during the course of an accident and what the public would believe.
The Petitioner quoted a May 12, 1979 statement by Dayne H. Broun, Director
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of Radiation Protection Section of the North Carolina Department of Human
Resources, and an April 29, 1979 statement by North Carolina Governor James
B. Hunt, Jr., as evidence of lack of credibility. The Petitioner wrote:
The largely spontaneous and unorganized evacuatioo of several hundred thousand people
from the area around the Three Mile Island (TMI) accident reflects a serious problem: the
lade of public confidence in the utilities' commitment and ability to provide timely and
accurate warnings regarding leakages of radioactivity and/or reactor problems. The resultant
uncertainty cootributed to very real psychological stress experience by citizens living in
communities around the reactor.

The Sorghum Alliance wrote:
Independent radiation mooitoring is necessary because of the history of utilities' and the
NRC', reluctance to let the public know of danger and also because of problems in utilitymanaged mooitoring equipment.
The NRC officials played down the gravity of the accident at Three Mile Island, as they
were more coocemed with the public relations impact of their statements than with technical
accuracy.

Commenters opposing the Citizens Task Force petition saw little evidence of
a problem with a credibility gap. The law firm of Shaw, Pittman, Potts, and
Trowbridge wrote:
Aside from two newspaper accoonts of statements made more than three yean ago by the
Governor and the State Director for Radiation Protection, petitiooer offen
no support for its broad-based claim of a "credibility gap."

North Carolina

Barry G. Wahlig, a nuclear engineer, wrote:
Whether or not they suffer a "credibility gap" as alleged by the petitiooen. the existing
mooitoring organizations are answerable to respoosible bodies. The diffuse group of
independent mooiton suggested by petitionen would be answerable to no one but themselves
for the accuracy of their measurements. the method of their reporting. or the consequences
of poor values_ This lade of responsibility would make their measurements less reliable, not
more so.

Commission Response to Issue 12
The Commission agrees that as of March 30, 1979, there was a need
to be better prepared for emergencies around nuclear power plants. This
need prompted the Commission to publish in the Federal Register (45 Fed.
Reg. 55,402 (Aug. 19, 1980» an upgraded emergency preparedness regulation.
The regulation required, among other things, the establishment of emergency
planning zones, the development of emergency action levels, the installation of
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prompt public warning systems, and adequate offsite monitoring capabilities.
Implementation of these upgraded regulations has been completed.
Equipment capability is continually checked by NRC and FEMA. The Commission does not believe that there is a lack of monitoring equipment and therefore does not see lack of equipment as a reason to amend its regulations to
require that monitoring equipment be given to and operated by local communities.
The Commission also finds no basis to assume that there is a credibility gap
that would cause a danger to public health and safety. There is no evidence
that the majority of the public would not respond to protective actions ordered
by responsible government authorities. At Three Mile Island, although people
evacuated to a far greater extent than officially recommended and without a
written plan, the evacuation was quite orderly.
The Commission also finds no basis for the claim that ''NRC officials
played down the gravity of the accident at Three Mile Island." In fact, quite
the contrary occurred. Admittedly, there were confusing and contradictory
statements which alarmed the public. But, if anything, the actual danger may
have been exaggerated rather than downplayed.
Furthermore, the proliferation of independent radiation monitoring could
result in conflicting and confusing information during the course of an accident.
Confusion can be minimized if information from all sources flows to a single
operations center where it can be analyzed by experts. Expert opinion could then
be presented to the state and local governments charged with the responsibility
to order protective actions.
Moreover, even if the reason advanced by the Petitioner and commenters
were valid, independent monitoring would not be a solution. Offsite monitoring
is not intended and cannot be used properly by itself to make initial decisions
on protective actions. Elevated radiation levels off site are among the very last
indicators of an serious accident and tend to occur at a time when protective
action decisions should already have been made. The earliest indication of
a serious accident would be seen in the nuclear power plant control room.
Numerous indicators and alarms would tell the operators that there is a problem
and should enable them to assess the problem. By NRC regulation, each plant
has a set of emergency action levels based on specific plant conditions that can
be used to project potential offsite doses. Projected dose information allows
protective actions to be taken or at least considered prior to the arrival of the
radioactive plume. For example, if a core melt were to occur causing a large
release of radioactivity, there would necessarily be some time between the start of
the accident and the release of the radioactivity from the fuel to the containment
because it takes time for the heat being generated to evaporate the available
water and heat the fuel to its melting point During this time, projected doses
can be calculated and protective actions can be decided upon, recommended to
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the state and local governments, and ordered before any appreciable amount of
radioactivity has been released to the environment
During the Three Mile Island accident, the radioactivity actually released
came f1:lm auxiliary plant systems. The amount of radioactivity in these systems
was relatively small, and no protective actions would have been indicated based
on those releases because the radiation dose, actual or projected, was small.
The main threat perceived by the NRC Staff was the potential threat from a
hydrogen gas explosion in the reactor that could conceivably result in added core
damage and in turn present added threat to the containment integrity. While the
fears over an explosion of the hydrogen gas were not technically well founded
and, of course, the situation did not materialize, it was the central basis for the
evacuation recommendation that was made. The recommendation was not based
on elevated radiation readings off site because none of the offsite readings were
high enough to justify ordering evacuation as a protective action.
Issue 13:

Current Planning Is Inadequate

The Citizens Task Force of Chapel Hill petition, as a reason for the recommended rule change, stated that "Ce]mergency planning and preparedness in
support of nuclear power plants is presently inadequate and incapable of providing an acceptable level of radiological emergency preparedness." Since utilities
are seen as not providing adequate emergency preparedness, communities are
seen as having to provide it for themselves. The Petitioner believes that this
situation requires them to have their own monitoring equipment to detect radioactive materials in a short enough time to allow them to make their own
decisions on emergency actions.
The Citizens Task Force petition quoted a FEMA report which said that, for
some of the twelve nuclear power plant sites with the highest population density
within the IO-mile EPZ, "the current alert and notification systems are judged
to be totally inadequate • • • .tt (FEMA, Dynamic Evacuation Analyses at 5,
February 1981).
A number of commenters expressed little confidence in current emergency
plans, saying they should be more site-specific, taking into account the population density, large population centers just outside the IO-mile EPZ, a lack
of sufficient roads or the presence of bottlenecks on the roads, geography, and
meteorology of each specific site.
Commenters opposing the petition said that present emergency preparedness
is adequate, that the Petitioner based its conclusions on outdated information,
and that the upgrade in emergency preparedness by utilities since the Three Mile
Island accident should be recognized and given credit. For example, KMC, Inc.,
wrote:
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Beginning in early 1981, each operating nuclear facility's emergency plan was appraised
by the NRC using NUREG-06S4 as the basis of the appraisal and each facility exercised
their plan in conjunction with the State and local governments with both NRC and FEMA
as judges as to the adequacy of the exercise. Utilities were given 120 days to correct
deficiencies which could have an adverse impact on the ability of the utility to promptly and
effectively respond to an emergency. RIrther, nuclear facilities are required to annually have
an independent audit of their program and to have an exercise in conjunction with State and
local jurisdictions. In addition, the NRC will perfonn an annual appraisal of each utility',
emergency plan to assure that the utility', emergency capability does not degrade. It is
inappropriate to compare perfonnance of emergency planning capability and implementation
in 1979 with what has been required and demonstrated in 1981 and 1982 by the utilities.

Commission Response 10 Issue 13
The Commission does not agree with the Petitioner's claim that emergency
preparedness is presently inadequate. Emergency preparedness has been considerably increased since the Three Mile Island accident The FEMA report cited
was written to evaluate the alerting system existing at that time against draft
criteria that had just been issued for comment and interim use. Since the FEMA
report was written, final criteria have been published and systems have since
been improved to meet the criteria. FEMA and NRC now periodically evaluate
the emergency preparedness at nuclear power plants and have generally found
the preparedness adequate. Where improvements were thought necessary, they
have been ordered.
The Commission does agree that site-specific factors, such as those mentioned
by some commenters, should be taken into account in emergency plans. In fact,
NRC regulations [10 C.F.R. § SO.47(c)(2)] already require emergency plans to
consider site-specific factors.
Issue 14:

Utility Funding or Emergency Preparedness

Another change recommended by the Citizens Task furce of Chapel Hill
petition is that utilities be required to finance the emergency planning and
preparedness efforts of the municipalities around nuclear power plants. The
Citizens Task furce wrote:
Lade: of funding is the single largest impediment to the establishment of an adequate level
of emergency preparedness around nuclear reactor!. • • •
Many states clearly have been unable to achieve effective legal steps to insure that utilities
finance adequate emergency preparedness around nuclear plants.
The role of the federal government in regard to emergency preparations should be to insure
that the canmunities in those states which have not, or will not soon, enact preparednessfinancing legislation do receive adequate funding.
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Commenters in support of the recommended change to require utility funding
said that utilities should pay the full cost of choosing to build a nuclear plant
instead of some other type of generating plant. They said this should be
considered part of the cost of doing business and that in some cases funding
of emergency preparedness is a real hardship for the municipalities or counties
involved. They said it is unfair to expect local governments to finance these
plans since some of the areas under obligation to plan for nuclear power plant
accidents do not receive any tax revenues from the plant. One commenter said:
considering the unique and deadly dangen of radiation. it is insane to reduce !he alrCady
inadequate methods of protection and regulations. The utilities and the government owe it
to us to pay for our safety. They are putting our lives in jeopardy. not the other way around.

Commenters opposing the petition generally stated that there was no need
for such a funding requirement. They said that FEMA has not found state
and local plans inadequate due to lack of funding and that voluntary utility
assistance together with state and local programs to assess costs for radiological
emergency preparedness have been successful. All seven of the state and local
emergency preparedness agencies that commented on the petition say there is
no need for such a funding requirement. Commenters said that states should
have jurisdiction over this area of utility funding and that the federal government
does not have the expertise or the legal right to mandate utility rate structure
changes.
Some commenters thought utilities should not be forced to fund all local
emergency preparedness efforts because many of the emergency preparedness
improvements also improve governmental abilities to cope with natural disasters
and other types of man-made emergencies. The utilities should not have to bear
the full costs of these improvements in plans and facilities that overlap with
other functions normally required of the governments.
Some commenters said utilities had a strong incentive to fund local preparedness efforts. The State of Iowa Office of Disaster Services said that Iowa already
receives funding assistance from four nuclear facilities and added:
Obviously the utilities do not, by law. have to provide this funding. but practically speaking.
it is being done. The onus of FEMA critique and NRC censure with operating license
ramifications serves as a pragmatic inducement for all utilities to provide the radiological
emergency response planning and exercise funding. To include this in a petition for
rulemaking and potential legalization may do no more than to create an intensely acrimonious
relatiOll!hip between state government and utilities. Why legalize what I know to already
be the case in Iowa and other surrounding states. on a cooperative basis.

Several law firms said NRC did not have authority to require such funding. The
law firm of Shaw, Piuman, Potts, and Trowbridge wrote:
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The simple answer to this request is that Commission lacks the legal authority to impose
such a tax. • • • This is because the provision pursuant to which the Commission collects
fees from Utilities, 31 U.S.C § 483 a (1976), has been authoritatively construed by the United
States Supreme Court to authorize the imposition of fees only to cover services rendered by
a federal agency and then only if those services confer a special benefit on the fee-paying
entity and not a general benefit on the public at-large. • •• This clearly would exclude
the tax suggested by petitioner which would cover costs not incurred by the Commission
and woold result in general public benefits rather than specifically identified benefits of the
utilities.

Some commenters pointed out that utilities already pay considerable taxes
and deserve some services in return. They said, typically, that nuclear power
plants tend to be the largest single tax-paying organization in their political
subdivision and, as a result, the residents of an area generally benefit from
higher-than-average tax revenues, even though the tax burden on the individual
is usually lower than average. Thus, municipalities around nuclear power plants
already derive sufficient funds from the operation of the plant to finance their
emergency planning efforts.

Commission Response to Issue 14
Funding arrangements are essentially a matter of state and local government
interest; therefore, the Commission finds no factual basis to conclude that
the proposed funding is necessary to enable state or local governments to
establish adequate emergency preparedness plans. Accordingly, we do not reach
the question of our legal authority to require licensee funding in the manner
requested by the Petitioner.

Issue 15: That Emergency Preparedness Requirements Be Established
for Low-Power Operations
The State of Maine petition requested that the NRC require that offsite
emergency preparedness findings be made before any fuel loading and/or lowpower operations are permitted.

Commission Response to Issue 15
In a final rule published in the Federal Register on September 23, 1988 (53
Fed. Reg. 36,955, 36,960), the Commission addressed this specific matter and
for the reasons stated therein revised 10 C.F.R. § S0.47(d) to read:
no NRC or FEMA review, findings, or determinations concerning the state of offsite
emergency preparedness or the adequacy of and capability to implement State and local
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or utility offsite emergency plans are required prior to issuance of an operating license
authorizing oo.ly fuel loading or low power testing and uaining (up to S percent of the rated
power). Insofar as emergency planning and preparedness requirements are concerned, a
license authorizing fuel loading and/or low power testing and training may be issued after
a finding is made by the NRC that the state of oosite emergency preparedness provides
reasonable assurance that adequate protective measures can and will be taken in the event of
a radiological emergency. The NRC will base this finding on its assessment of the applieant's
alSite emergency plans against the pertinent standards in paragraph (b) of this section and
Appendix E. Review of applicant's emergency plans will include the following standards
with offsite aspects:
(1) Arrangements for requesting and effectively using offsite assistance on site have
been made, arrangements to accommodate State and local staff at the licensee's nearsite Emergency Operations Facility have been made, and other organizatioos capable of
augmenting the planned oosite response have been identified.
(2) Procedures have been established for liCensee communicatioos with State and local
respoose organizatioos, including initial notification of the declaration of emergency and
periodic provisioo of plant and response status reports.
(3) Provisioo.s exist for prompt communications among principal response organizations
to offsite emergency penoonel who would be responding onsite.
(4) Adequate emergency facilities and equipment to support the emergency response
oosite are provided and maintained.
(5) Adequate methods. systems, and equipment for assessing and moo.itoring actual or
potential offsite consequences of a radiological emergency condition are in use onsite.
(6) Arrangements are made for medical services for cootaminated and injured anite
individuals.
(1) Radiological emergency response training has been made available to those offsite
who may be called to assist in an emergency oosite.

Issue 16: Emergency Plans Should Be Completed and Approved by the
Governor or the Affected State as a Precondition to Construction
The State of Maine petition requested that the Commission amend 10 C.F.R.
§ 50.47 to require that emergency planning be done before any construction of a

nuclear facility is permitted and that the Governor or Governors of any affected
State approve the emergency plans as a precondition to construction.

Commission Response to Issue 16
The intent of the State of Maine's petition was granted in part in a final
rule published in the Federal Register on April 18, 1989 (54 Fed. Reg. 15,372,
15,393) where the Commission added new regulations to provide for issuance
of early site permits, standard design certifications, and combined construction
permits and operating licenses for nuclear power reactors. The aim of this
rulemaking was to provide procedures for the standardization of nuclear power
plants and the early resolution of safety and environmental issues in licensing
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proceedings. The new rule requires in 10 C.F.R. § S2.79(d) that applications for
a combined construction permit and operating license
must contain emergency plans which provide reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency at the site.
(1) If the applicatioo references an early site permit. the application may incorporate by
reference emergency plans, or major features of emergency plans, approved in connection
with the issuance of the permiL
(2) If the applicatioo does not reference an early site permit. or if no emergency plans
were approved in connection with the issuance of the permit. the applicant shall make good
faith efforts to obtain certificatioos fran the local and State governmental agencies with
emergency planning respoosibilities (i) that the proposed emergency plans are practicable,
(ii) that these agencies are commined to participating in any further development of the plans,
including any required field demoostratioos and (iii) that these agencies are committed to
executing their responsibilities under the plans in the event of an emergency. The application
must contain any certificatioos that have been obtained. If these certifications cannot be
obtained, the application must contain information, including a utility plan, sufficient to show
that the proposed plans nonetheless provide reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency at the site.

These provisions provide that to the maximum feasible extent emergency plans
will be approved by the NRC before it issues the construction permit for a new
nuclear power plant

IV.

THE PETITION(S) ARE DENIED

In conclusion, the Commission finds that an insufficient basis exists for
amending its regulations on emergency preparedness in any of the ways recommended by the Petitioners. The petitions of the Citizens Thsk furce of Chapel
Hill, North carolina, Mr. K. Sexton, and the Attorney General of the State of
Mair.e are hereby denied.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
JOHN C. HOYLE
Assistant Secretary to the
Commission
Dated at Rockville, Maryland,
this 13th day of February 1990.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFRCE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS
James M. Taylor, Executive Director

In the Matter of

Docket No. PRM 40-23

SIERRA CLUB

June 8,1990

The Nuclear Regulatory Commission (NRC) is denying a petition for rulemaking (PRM 40-23) submitted by the Sierra Club. The Petitioner submitted an
amendment to their petition which is also being denied. The original petition
requested that the NRC amend its regulations pertaining to uranium mill tailings
sites to require an NRC license for the possession of material being cleaned up
under Title I of the Uranium Mill Tailings Radiation Control Act (UMTRCA).
The NRC believes that Petitioner's proposal is inconsistent with both the intent
and the specific requirements of Title I of UMTRCA. In an amendment to its
original petition, the Petitioner requested that if its original petition is denied.
that NRC ensure that the management of the material at, or derived from, inactive sites be conducted in a manner that protects the public health and safety and
the environment. Prior to Department of Energy (DOE) cleanup at these sites,
NRC is not authorized by either UMTRCA or the Atomic Energy Act (AEA)
to perform such management oversight. UMTRCA has two very distinct parts:
Title I for inactive sites to be cleaned up by DOE with NRC concurrence, and
Title IT which covers sites licensed by the NRC, AEC, or Agreement States as of
January 1, 1978, and all new sites. The Petitioner's proposal would, in essence,
require that the NRC regulate Title I sites in a similar manner as Title IT sites.
UMTRCA, however, clearly distinguishes the authorities and responsibilities of
federal agencies in regulating Title I and Title IT sites.
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UMTRCA:

TITLE I

UMTRCA:

TITLE

n

UM1RCA has two very distinct parts: Title I for inactive sites to be cleaned
up by DOE and Title n which covers sites licensed as of January 1, 1978, and all
new sites. Even though the material under the Title I program may be chemically
and physically similar to material under the Title n program, UM1RCA makes
a very clear distinction in how this material is to be controlled and regulated.
UMTRCA:

TITLE I

Title I of UM1RCA provides the NRC only a review and concurrence role in
remedial actions. Management of the residual radioactive material prior to and
during remedial actions is the responsibility of DOE. Licensing and concomitant
regulation by the NRC occurs only after completion of the remedial action.
UMTRCA:

TITLE I

Under Title I of UMlRCA, "vicinity properties" are to be remediated by
DOE under the Title I program. As with the disposal sites, NRC's role has
been clearly defined in UM1RCA as one of concurrence and consultation.
UMTRCA:

TITLE I

By means of clearly stipulated responsibilities, UM1RCA Title I established
mechanisms in the performance of the remedial work, construction and performance monitoring, and perpetual custody and surveillance under NRC license, which all contribute to the main goal of protection of the public health,
safety, and the environment. The added regulatory mechanism of direct licensing prior to final cleanup would not enhance this main goal; rather it would
delay the completion of remedial action, because of the added administrative
burden associated with the formal licensing process.
REGULATIONS:
UMTRCA:

INTERPRETATION (10 C.F.R. PART 40)

TITLE I

The exclusion of Title I sites in 10 C.F.R. Part 40 was specifically added to
comply with UMlRCA during the active remedial-action phase.
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REGULATIONS:
UMTRCA:

INTERPRETATION (10 C.F.R. PART 40)

TITLE I

Title I sites are not covered by these regulations for the following reasons:
(1) Unless specifically authorized by the Congress, DOE is not subject to NRC
regulation; (2) Title I specifically requires an NRC license after completion
of remedial actions to cover the long-term care of these sites; (3) Congress
specifically gave NRC only a review and concurrence role for DOE sites
specified in Title I (inactive sites) during the remedial-action phase of the
program.
UMTRCA:

COMPLIANCE WITH EPA REGULATIONS

NRC exercises oversight through its concurrence role in DOE's remedial
program. NRC must concur with DOE's completion determination that the
remedial action at any site complies with EPA standards for inactive milling
sites.

DENIAL OF PETITION FOR RULEMAKING
I.

THE PETITION

On February 25, 1981 (46 Fed. Reg. 14,021) and May 2, 1983 (48 Fed. Reg.
19,722), the Nuclear Regulatory Commission published notice of receipt of a
petition and subsequent amendment to the original petition for rulemaking filed
by the Sierra Club. The petition and amendment requested that the NRC amend
its regulations or practices regarding licensing or management of the possession
of uranium mill tailings at inactive sites (Title I of the Uranium Mill Tailings
Radiation Control Act).
The Petitioner proposed that the NRC take the following regulatory actions to
ensure that public health and safety and the environment are adequately protected
from the hazards associated with byproduct material:
1. Repeal the licensing exemption for inactive mill tailings sites subject
to the Department of Energy's remedial program.
2. Require a license for the possession of byproduct material on any
other property in the vicinity of an inactive mill tailings site if the
byproduct materials are derived from the inactive mill tailings site.
3. Or alternatively, conduct a rulemaking to determine whether a licensing exemption of these sites or the byproduct material derived from
the sites constitutes an unreasonable risk to public health and safety.
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In the 1983 amendment, the Petitioner requested that, in the event that NRC
denied the Petitioner's earlier request that NRC repeal the licensing exemption
for inactive sites or conduct the requested rulemaking, the NRC take further
action. Specifically, the Petitioner requested that. the NRC ensure that the
management of byproduct material located on or derived from inactive uranium
processing sites is conducted in a manner that protects the public health and
safety and the environment from the radiological and nonradiological hazards
associated with uranium mill tailings.
Whether the original petition is granted or not, the Petitioner also requested
that the NRC establish requirements to govern the management of byproduct
material not subject to licensing under section 81 of the Atomic Energy Act (42
U.S.C. § 2111), comparable to the requirements applicable to similar materials
under the Solid Waste Disposal Act, as amended (42 U.S.C. § 6901 et seq.). In
the alternative, the Petitioner suggested that NRC extend the coverage of the
requirements in 10 C.F.R. Part 40, Appendix A, which are now applicable only
to licensed byproduct material, to byproduct material not subject to licensing. In
addition, the Petitioner requested that NRC issue regulations that would require a
person exempt from licensing to conduct monitoring activities, perform remedial
work, or take any other action necessary to protect health and safety and the
environment

ll.

BASIS FOR REQUEST

As a basis for the requested action, the Petitioner stated that it is a national
conservation organization with hundreds of thousands of members. Substantial
numbers of Sierra Club members live, work, and travel in proximity to the
inactive uranium mill tailings sites. as well as properties in the vicinity of
the sites that have been contaminated with radioactive materials derived from
them. The Petitioner states that the presence of such hazardous materials at
these locations constitutes an unreasonable risk to the health and safety of these
members. These health hazards may also impair the value of the homes and
properties of these local members. In addition, these members make substantial
use of nearby lands and waters for hiking, climbing, fishing. boating. camping,
photography, nature study, and other forms of physical and spiritual recreation.
Their use of these lands and waters is adversely affected by the environmental
degradation that results from the continued, unregulated presence of radioactive
materials.
The Sierra Club's interest is the protection of present and future Sierra Club
members, their progeny, and the public from increased risks of cancer and
genetic mutations that may occur as the result of their exposure to unregulated
radioactive materials at inactive uranium mill tailings sites and at other properties
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contaminated by this radioactive material. By the petition, the Sierra Club
sought to ensure that public exposure to the radioactive material at such sites and
locations is minimized and that offsite migration of radioactivity is prevented.
The Petitioner also states that for more than 80 years it has sought to create
public-governmental cooperation in the preservation and enhancement of the
natural environment and its resources of air, water, land, and wildlife. The
Sierra Club has also endeavored to provide the public and government with
information relevant to environmental issues and to stimulate informed public
discussion of them.
The organizational objectives of the Sierra Club are fostered by its activities
and its members, including their representation by counsel before legislative
bodies, courts, and public agencies. In pursuit of its objectives, the Sierra Club
has been involved in many proceedings before the Atomic Energy Commission,
and now the Nuclear Regulatory Commission, to safeguard its members and the
public at large from uses of radioactive materials that pose undue risks to public
health and safety and the environment

m.

PUBLIC COMMENTS ON THE PETITION

The notices of filing of petition and amendment for rulemaking in the Federal
Register invited interested persons to submit written comments concerning the
petition. The NRC received three comments in response to the original petition
and none in response to the amendment. All three were from industry or their
representatives, and opposed the petition.
IV.

STAFF ACTION ON THE PETITION

The response to the petition for rulemaking was delayed because of other
rulemaking actions related to uranium mill tailings sites. Because of a number of
issues related to uranium mill tailings regulations at the time the petition and its
amendment were received, including potential court actions, changing legislative
requirements, and another petition, the NRC needed to reassess its entire uranium
mill tailings regulatory program. Congressional actions imposed mandated
changes to uranium mill tailings regulations. These required changes were not
completed until the end of 1987. Another modification to Part 40 regulations
was required to allow for the licensing and long-term care of mill tailings sites
in response to a rapidly approaching program end date (congressional action has
since provided additional time). This action was started in 1987. An Advance
Notice of Proposed Rulemaking and a Proposed Rule have since been issued in
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the Federal Register (53 Fed. Reg. 32,396 (Aug. 25, 1988) and 55 Fed. Reg.
3970 (Feb. 6, 1990), respectively}.
Although the NRC was considering the Petitioner's proposals during this
reassessment period, none of the specific regulatory changes eventually made
were directly related to the petition. Once the required regulatory changes were
made or proposed, the NRC directed its attention to fully respond to Petitioner's
request.

v.

REASONS FOR DENIAL

The Petitioner's first proposal requests that the exemption for inactive mill
tailings sites subject to the DOE Remedial Action Program should be repealed.
The Petitioner states that the Atomic Energy Act, as amended, requires the
Commission to license the possession of byproduct materials at these sites,
unless it makes an express finding that public health and safety will not be
imperiled by a licensing exemption. The petition also states that no licensing
exemption for DOE-designated inactive sites can be implied from the legislative
history of the Uranium Mill Tailings Radiation Control Act. Finally, Petitioner
states that NRC should determine that licenses are required for the DOE inactive
sites.
The NRC believes that the Petitioner has misinterpreted both the intent and
the specific requirements of UMTRCA. UMTRCA has two very distinct parts:
Title I for inactive sites to be cleaned up by DOE and Title n which covers sites
licensed as of January I, 1978, and all new sites. The exclusion of Title I sites
in 10 C.F.R. Part 40 was specifically added to comply with UMTRCA during
the active remedial-action phase.
NRC's regulations that Petitioner is requesting be amended deal exclusively
with the regulation of Title n sites. Title I sites are not covered by these
regulations for the following reasons:
1. Unless specifically authorized by the Congress, DOE is not subject
to NRC regulation.
2. Title I specifically requires an NRC license only after completion of
remedial actions to cover the long-term care of these sites.
3. Congress specifically gave NRC only a review and concurrence role
for DOE sites specified in Title I (inactive sites) during the remedialaction phase of the program.
Petitioner appears to assume that since the residual radioactive material is
uranium mill tailings it should legally be considered equally subject to NRC
jurisdiction as Title n material. However, even though the material under the
Title I program may be chemically and physically similar to material under the
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Title II program, UMTRCA makes a very clear distinction in how this material
is to be controlled and regulated.
The NRC concludes that the UMTRCA statutory basis for the DOE program
under Title I does not provide a sufficient basis for NRC to bring DOE within
NRC licensing jurisdiction during the active remedial-action phase.
The Petitioner's second proposal requests that the NRC should also require
licensing of the tailings used for construction or other purposes off site where
public health and safety is imperiled thereby. Under Title I of UMTRCA these
are called vicinity properties and are to be remediated by DOE under the Title
I program. As with the disposal sites, NRC's role has been clearly defined in
UMTRCA as one of concurrence and consultation. Use of residual radioactive
material for construction and other purposes occurred prior to establishment of
federal authority, as stipulated in UMTRCA Title 1. Prior to that time, residual
radioactive material and its use were not controlled. With the establishment
of UMTRCA Title I authority, EPA promulgated standards by which DOE has
been reclaiming the abandoned sites and remedying vicinity properties where
residual radioactive material had been used for construction and for backfill and
grading purposes.
Cleanup of these properties is conducted as part of the two general DOE
remedial-action programs - The Uranium Mill Thilings Remedial Action
Program (established in 1978) and the Grand Junction Remedial Action Program
(established in 1970). After the processing activities terminated at the Title I
sites, windblown tailings and tailings hauled off for construction resulted in
contamination of offsite locations. This material was not considered, legally, to
be a controlled radioactive material until passage of UMTRCA in 1978. When
the Environmental Protection Agency established regulations for conducting
cleanup at processing sites, it also established criteria for cleanup of vicinity
properties.
The number of offsite areas around each inactive site varies from a few,
up to thousands (mostly around Grand Junction, Colorado). DOE has been
cleaning up these areas and transporting the residual radioactive material to the
corresponding site for disposal. In some cases, the DOE with NRC concurrence
has stabilized the materials in place. These locations were judged to pose
little risk to the public, and cleanup would have involved detrimental impacts
far outweighing the benefits. The vicinity property cleanups have had to be
done in coordination with the processing site cleanup, since this is where the
contaminated material is disposed of.
Alternatively, the Petitioner requests that the NRC should conduct a rulemaking to determine whether a licensing exemption of such sites or classes of
byproduct material will constitute an unreasonable risk to the health and safety
of the public.
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The NRC does not believe that a rulemaking is necessary because these sites
are not exempted from inclusion in the remedial-action program. They are
being controlled and regulated under the provisions of Title I of UMTRCA. As
discussed previously, Title I provides NRC a concurrence and consultation role
during remedial actions and provides for long-term-care licensing after remedial
actions are completed. The NRC has and will continue to consult and concur
with DOE actions to clean up the inactive sites.
The NRC is completing a rulemaking providing criteria and procedures for
the long-term (perpetual) care of these sites. Proposed amendments to 10 C.F.R.
Part 40 were issued in the Federal Register on February 6, 1990 (55 Fed. Reg.
3970). The final rule is scheduled to be completed by the end of 1990. The
inactive sites will be licensed under this new rule after completion of remedial
actions as specified and required by Title I of UMTRCA.
In the Petitioner's amendment to their original petition they requested that,
in the event that the NRC denies the Petitioner's earlier request that NRC repeal
the licensing exemption for inactive sites or conduct the requested rulemaking,
the NRC take further action. Specifically, the Petitioner requested that the
NRC ensure that the management of byproduct material located on or derived
from inactive uranium processing sites is conducted in a manner that protects
the public health and safety and the environment from the radiological and
nonradiological hazards associated with uranium mill tailings.
The Petitioner also requested, whether the original petition is granted or not,
that the NRC establish requirements to govern the management of byproduct
material, not subject to licensing under section 81 of the Atomic Energy Act,
comparable to the requirements applicable to similar materials under the Solid
Waste Disposal Act, as amended. In the alternative, the Petitioner suggested that
NRC extend the coverage of the requirements in 10 C.F.R. Part 40, Appendix
A, which are now applicable only to licensed byproduct material, to byproduct
material not subject to licensing. In addition, the Petitioner requested that the
NRC issue regulations that would require a person exempt from licensing to
conduct monitoring activities, perform remedial work, or take any other action
necessary to protect health and safety and the environment.
The NRC is denying this amendment for essentially the same reasons as the
original petition. Title I of UMTRCA provides the NRC only a review and
concurrence role in remedial actions. Management of the residual radioactive
material prior to and during remedial actions is the responsibility of the Department of Energy. Licensing and concomitant regulation by the NRC occurs only
after completion of the remedial action.
While it is true that the sites are not licensed by the NRC prior to completion
of remedial action, the sites are managed by DOE under a comprehensive
environmental, health, and safety program similar to the types of programs
required by the NRC under 10 C.F.R. Part 20. This program includes the types
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of activities requested by Petitioner, including monitoring and other actions
necessary to provide adequate protection of public health and safety and the
environment In addition, the remedial-action program operates under a series
of state laws and regulatory programs intended to protect human health and
the environment Although the Commission does not have the authority to
approve DOE's environmental, health, and safety program for these sites, the
NRC has reviewed and commented on the adequacy of the program, and DOE
has considered these comments in the design and implementation of its program.
Furthermore, NRC exercises oversight through its concurrence role in DOE's
remedial program. NRC must concur with DOE's completion determination
that the remedial action at any site complies with EPA standards for inactive
milling sites. These standards require longevity of isolation from the unrestricted
environment, reduction of radon exhalation from the disposal impoundment,
geotechnical stability of the disposal structure, and groundwater protection.
Vicinity property cleanup must also be performed to reduce risks to specific
unrestricted-use levels. By means of these clearly stipulated responsibilities,
UMTRCA Title I established mechanisms in the performance of the remedial
work, construction and performance monitoring, and perpetual custody and
surveillance under NRC license, which all contribute to the main goal of
protection of the public health, safety, and the environment. The added
regulatory mechanism of direct licensing prior to final cleanup would not
enhance this main goal; rather it would delay the completion of remedial action,
because of the added administrative burden associated with the formal licensing
process.
The DOE has essentially completed cleanup at eight sites. At seven sites,
DOE is actively proceeding toward final cleanup. Initial planning has been
completed for the remaining nine sites although significant construction has not
yet started. Construction activities at all the inactive sites are scheduled to be
completed by the end of 1994.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
James M. Taylor
Executive Director for
Operations
Dated at Rockville, Maryland,
this 8th day of June 1990.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS
James M. Taylor, Executive Director

In the Matter of

Docket No. PRM 50-52

MARVIN LEWIS

I

July 17, 1990

The Nuclear Regulatory Commission (NRC) is denying a petition for rulemaking (PRM 50-52) from Mr. Marvin I. Lewis. The petition requests that
the Commission amend its regulations in 10 C.F.R. Parts 2 and 50 to reinstate
financial qualifications as a consideration in the operating .license hearings for
electric utilities. The petition is being denied because it raises no issues that
were not previously considered in the rulemaking process that resulted in the
Commission's adoption on September 12, 1984 (49 Fed. Reg. 35,747) of a final
rule entitled "Elimination of Review of Financial Qualifications of Electric Utilities in Operating License Review and Hearings for Nuclear Power Plants," and
because no new circumstances have arisen to warrant a change in the current
regulation.
RULEMAKING:

APPROPRIATENESS

Rulemaking is an inappropriate process for dealing with alleged financial and
other problems of individual licensees.

DENIAL OF PETITION FOR RULEMAKING
I.

BACKGROUND

By letter dated June 6, 1988, Mr. Marvin I. Lewis of Philadelphia, Pennsylvania, filed with the NRC a petition for rulemaking. The Petitioner requested
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that the NRC rescind the rule that has eliminated financial qualifications from
consideration at the operating license stage for electric utilities.
H.

BASIS FOR REQUEST

Mr. Lewis states that long-standing operating problems at Limerick 1 and 2
and at the Peach Bottom plants have placed a financial burden on the Philadelphia
Electric Company (PECo). Mr. Lewis asserts that PECo has admitted being
under financial pressure and that the cost of Limerick 1 and 2 has left PECo
billions of dollars in debt. Mr. Lewis also asserts that despite the shaky
financial condition of the parent utility, Long Island Lighting Company (LILCO),
Shoreham was granted a license to operate. He claims that LILCO had admitted
that it lacked sufficient monies to pay for decommissioning of the nuclear power
plant, and he is concerned that the financial problems facing PECo will lead to
a situation at Limerick 2 similar to the Shoreham situation (i.e., the shutdown of
a nuclear power plant after it reached criticality and its components had become
contaminated with radioactivity).

HI.

GENERAL SOLUTION TO THE PROBLEM

The Petitioner generally requests that the NRC reinstate financial qualifications reviews of electric utilities as a part of the operating license review and
hearings for nuclear power plants. In addition, the Petitioner specifically requests that the NRC suspend the licensing proceedings for Limerick 2 until the
parent utility, PECo, can demonstrate to the satisfaction of the NRC that it is
financially qualified to proceed safely with Limerick 2 and its other nuclear
operations.
IV.

SUMMARY OF PETITION

Mr. Lewis believes that Limerick 2 will be issued a license to operate at fuIl
power, and then because ofPECo's financial problems and the excess generating
capacity in the service area resulting from the plant's operation, PECo will
decide to decommission Limerick 2. The Petitioner asserts that such action by
PEeo will expose him and other members of the public to radiation without
any corresponding benefit. Mr. Lewis states that even if the plant stays open,
the shipment of radioactive waste will expose him to radiation without any
corresponding benefit, and he claims this is a violation of the Atomic Energy
Act. Mr. Lewis cites the Atomic Energy Act as the basis for his assertion that
the federal government is required by law to "protect the health and safety of
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the public" and that the Nuclear Regulatory Commission has been charged with
enforcing this mandate.

v.

PETITIONER'S PROPOSAL

The Petitioner requests that the NRC amend its regulations in 10 C.F.R. Parts
2 and 50 to reinstate financial qualifications as a consideration in the operating
license hearings for electric utilities. To achieve this goal, the NRC would have
to revoke the provisions of the final rule entitled ''Elimination of Review of
Financial Qualifications of Electric Utilities in Operating License Review and
Hearings for Nuclear Power Plants," adopted on September 12, 1984 (49 Fed.
Reg. 35,747) and also revoke the provisions of the final rule entitled "Elimination
of Review of Financial Qualifications of Electric Utilities in Licensing Hearings
for Nuclear Power Plants," adopted March 31. 1982 (47 Fed. Reg. 13.750). Part
2 would be amended by revising 10 C.F.R. § 2.104(c)(4) and , VIll(b)(4) of
Appendix A to reinstate the language of those provisions that existed before
issuance of the final rule published March 31, 1982 (47 Fed. Reg. 13,750).
Part 50 would be amended by revising §§ 50.33(f). 50.40(b), and 50.57(a)(4) to
reinstate the language of those provisions that existed before issuance of the final
rule published March 31. 1982 (47 Fed. Reg. 13.750). Finally. the definition
of "electric utility" in §§ 2.4 and 50.2 would be revoked because it would be
unnecessary.

VI.

PUBLIC COMMENTS ON THE PETITION

A notice of filing of petition for rulemaking was published in the Federal
Register on August 29. 1988 (53 Fed. Reg. 32,913). Interested persons were
invited to submit written comments or suggestions concerning the petition by
October 28, 1988. The NRC received twenty-one comments (one was double
counted) in response to the notice: four from citizens organizations (one
of which was sent by the Petitioner); and seventeen from industry, industry
representative organizations, and industrial associations (two comments were
received from one organization).
All of the citizens' organizations supported the petition, and all of the industry
respondents opposed the petition.
The main reasons given for supporting the petition were:
1. A utility under financial duress might take short cuts in operation and
procedures which could result in accidental releases of radiation.
2. The NRC would be under pressure to allow many questionable
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safety practices under fear that the utility would crash without these
questionable approvals.
3. Unplanned expenses associated with the outages at the Peach Bottom
units have greatly weakened PECo's financial stability.
4. PECo's long history of incompetence and irresponsibility should have
been a factor considered by the NRC in licensing Limerick 1 and 2.
S. In adopting the financial qualifications regulations, the NRC found
that state regulatory commissions would always guarantee utilities an
adequate rate of return. That this finding is not correct has been
demonstrated in the past by some of these commissions which have
denied rate increases requested by nuclear utilities.
The main reasons given for opposing the petition were:
1. In adopting the present rule, the NRC found that the regulated
nature of its licensees, electric utilities, assured adequate funding for
safe power reactor operation through state and federal ratemaking
processes. The NRC failed to find, at least for regulated electric
utility owners of power reactors, any proven link between its financial
qualifications review of such licensees and safety.
2. The petition does not demonstrate any rational relationship between
the facts asserted (an increase in radiation exposure) and a need to
amend the financial qualifications rule to require a review at the
operating license stage.
3. The Petitioner had the opportunity to comment and did comment on
the proposed rule. The petition appears to be an attempt to reopen
consideration of a final rule of the Commission, and this rule has
already been the subject of extensive rulemaking proceedings and
judicial review. The petition in reality is an attempt to reopen an
individual licensing proceeding.
4. The petition seeks to reopen a previously resolved matter. In general,
the courts have held that, absent a showing that new circumstances
have arisen to warrant a change, a regulation validly promulgated by
an administrative agency is entitled to finality.
S. There has been no significant change in the ratemaking process or in
fundamental economic regulation principles that would warrant the
NRC's reconsideration of its 1984 decision.
6. The Petitioner appears to be challenging the finding made in adopting
the rule, that is, that utility rate regulatory commissions would,
without exception, allow prudently incurred costs of safely operating
and decommissioning nuclear power plants. The D.C. Circuit Court
of Appeals found no fault with the Commission's findings on this
issue. The petition does not offer any reasons or supporting facts to
show that these conclusions are now erroneous.
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7.

8.

9.

10.

11.

12.·

13.

14.

The NRC has the authority under section 182a of the Atomic Energy
Act and under 10 C.F.R. § SO.S4(f) to obtain any financial information
necessary to determine whether a power reactor licensee's financial
situation might affect the licensee's ability to continue to operate
safely.
Most of the rulemaking petition is devoted to the problems of PECo
and the licensing of Limerick 1 and 2. The licensing of Limerick
1 and 2 is not a generic industry problem. If there are problems
at Limerick, there are other, more appropriate means of seeking
Commission action.
The problems of PECo alleged by the Petitioner (such as an inadequate cooling water supply, an excess of generating capacity in the
service area, and transfer of qualified operating personnel from one
plant to another) do not justify a generic change in the financial qualifications rule.
Experience has shown that electric utilities have taken appropriate
steps to ensure the availability of adequate financial resources, even
during periods of financial stress, by providing for delay of nonnuclear
expenses and by securing additional financing.
The financial qualifications rule is an inappropriate standard by.which
to judge the adequacy of a utility's decommissioning fund. The
requirements regarding the adequacy of a utility's decommissioning
fund for reactors are contained in other NRC regulations.
In adopting the present financial qualifications rule, 10 C.F.R.
§ SO.33(f), the Commission expressed its intent to use its inspection[mvestigation resources to ensure that licensees experiencing financial difficulties continue to comply with regulatory requirements
necessary for the safe operation of their nuclear power plants.
The NRC's fully implemented and often extensive onsite licensee
inspection program and its Systematic Assessment of Licensee Performance process provides direct information regarding the achievement of safe levels of operation at each facility, obviating any need
for indirect methods of measurement such as the financial situation
of licensees.
Reintroducing the case-by-case review of the financial qualifications
of licensees would interfere with the NRC's move toward standardization.

VII.

REASONS FOR DENIAL

The current financial qualifications regulation in 10 C.F.R. § SO.33(f) resulted
from an extensive rulemaking process that included detailed studies by the Staff
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and the National Association of Regulatory Utility Commissioners (NARUC). It
was twice noticed as a proposed rule for comment in the Federal Register (Aug.
18. 1981 (46 Fed. Reg. 41.786) and April 2. 1984 (49 Fed. Reg. 13.044». and
each time. extensive comments were received. These comments were evaluated.
and the final rules were modified accordingly. All of the concerns relating to
financial qualifications expressed in the petition were considered in these earlier
proceedings. The final rule was also reviewed by the U.S. Court of Appeals for
the D.C. Circuit l Situations such as those alleged to exist at PECo and LILCO
were considered in the rulemaking and.court review processes.
The portion of the preamble to the present rule entitled "Background" (49
Fed. Reg. 35.747 (Sept 12. 1984» provides the basis for the promulgation of
the existing regulation. The NRC's findings as set forth in the preamble to the
1984 final rule were adjudged to adequately justify and support that rule.2 No
changes in rate regulatory law have taken place since then. nor is the NRC aware
of any change in the practices or commitments of rate regulatory commissions.
The Petitioner does not identify any changed circumstances; he only states. "We
are presently faced with the very problems which I stated or predicted in my
5-28-84 comments on the rule." This argument is clearly an attack against the
basis of the rule and does not arise from new or changed circumstances.
The petition alleges financial and other problems of two individual licensees,
Philadelphia Electric Company and Long Island Lighting Company. Rulemaking
is an inappropriate process for dealing with these problems of individual
licensees.
Because the petition presents no information not previously considered and
because there are no new circumstances. the NRC has denied this petition.
FOR THE NUCLEAR
REGULATORY COMMISSION
James M. Taylor
Executive Director for
Operations
Dated at Rockville, Maryland,
this 17th day of July 1990.

lNew England Coalition on NucutIT Poilu/ion Y. NRC, 7z:7 F.2d 1127 (D.c. Cir. 1984); Coaution lor the
EnviroNMnJ, St. Louis Region y. NRC, 795 F.2d 168 (D.C. Cir. 1986).
2Coali/ion/or the EnviroNMnJ, supra, 795 F.2d It 176.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Kenneth M. Carr. Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick

In the Mattar of

Docket No. PR 90-1-MISC
(Amendment No.1 to
Section 274 Agreement
Between NRC and illinois)

STATE OF ILLINOIS

November 8. 1990

The Commission denies Kerr-MeGee's petition for reconsideration of its October 17. 1990 Order (CLI-90-9. 32 NRC 210) which denied Kerr-MeGee's request for an adjudicatory hearing prior to Commission approval of an amendment
to the NRC/Illinois Agreement to allow Illinois to assume regulatory authority
over section l1e(2) byproduct material. The Commission finds that Kerr-McGee
has given no reason why the further hearing that must be held before lllinois
can impose its differing standards must be held now. before Illinois has even
formulated a disposal plan detailed enough for a Commission determination
as to whether Illinois' standards would achieve a level of protection'of public
health and the environment equivalent to, or greater than, the level that would be
achieved by Commission standards. The Commission also denies Kerr-MeGee's
request to stay any further action on the Amendment to the NRC/Illinois AgreemenL

MEMORANDUM AND ORDER
On October 29, 1990, the Kerr-McGee Chemical Corporation filed a petition
for reconsideration of the Commission's October 17. 1990 Memorandum and

333

Order denying Kerr-McGee's motion requesting the Commission to hold an
adjudicatory hearing before deciding whether to approve a proposed Amendment
to its Agreement with the State of Illinois. In the Matter of State of lllinois,
CLI-90-9, 32 NRC 210 (1990). Illinois responded to Kerr-McGee's petition
on November 5, 1990. The Amendment, which became effective November
I, 1990, approves the State's generic program for the regulation of "byproduct
material" as defined in section lle(2) of the Atomic Energy Act of 1954, as
amended (ABA), and permits Illinois to assume regulatory authority over such
material, in accordance with section 274 of the ABA. Some of the standards in
the State's generic program differ from analogous standards established by the
Commission.
In denying Kerr-McGee's motion for an adjudicatory hearing before approving the amendment, the Commission held that the Commission did nonetheless
have
the very important obligation [under .cc:t.ion 2740 of the AEA] to ensure that a stale'.
application oflUndard. that differ from those established by the Conunission also achieves
• • • a level of protection of public health and the environment, equivalent to, to the extent
practicable, or grc&ter than, the level that would be achieved by the Commission'. IUndards.

CLI-90-9, 32 NRC at 216. However, the Commission ruled that "this sitespecific obligation will arise only later if and when Illinois, • • seeks to impose
standards that differ from the Commission's own standards." Id. at 217.
Kerr-MeGee's petition for reconsideration of the Commission's October 17,
1990 Memorandum and Order is denied. The petition presents no relevant
argument not considered previously by the Commission. In particular, the
Commission fully expected that its approval of the Amendment to Illinois'
section 274 Agreement would lead one or more of the parties in the proceeding
now pending before the Atomic Safety and Licensing Appeal Board (Docket
No. 4O-2061-ML) to move to terminate that proceeding and vacaie the initial
decision. As Kerr-McGee points out, such a motion has been filed with the
Appeal Board, and the Commission expresses no opinion as to how that motion
should be decided. Moreover, Kerr-McGee has given no reason why the further
hearing that must be held before Illinois can impose its differing standards must
be held now, before Illinois has even formulated a disposal plan detailed enough
to permit the Commission to determine in a hearing whether the plan achieved a
level of protection of public health and the environment equivalent to, or greater
than, the level that would be achieved by the Commission's standards.
Kerr-MeGee's motion for stay of further action on the Amendment to the
section 274 Agreement is also denied. Again, no new argument is presented on
the need for an adjudicatory hearing, and the motion fails to address the usual
factors associated with grants of stay motions. See 10 C.F.R. § 2.788(e).
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It is so ORDERED.

For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 8th day of November 1990.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND UCENSING APPEAL BOARD
Administrative Judges:
G. Paul Bollwerk, III. Chairman
Alan S. Rosenthal
Howard A. Wilber

In the Matter of

Docket Nos. 50-443-0L
50-444-0L
(OffsJte Emergency
Planning Issues)

PUBUC SERVICE COMPANY OF
NEW HAMPSHIRE, st sl.
(Seabrook Station. Units 1
and 2)

November 21. 1990

In examining intervenor appeals regarding contentions on the scope of a "full
participation" exercise addressed by the Licensing Board in LBP-89-32, 30 NRC
37S (1989), and in an unpublished Memorandum and Order (Dec. IS, 1988), the
Appeal Board affirms the Licensing Board's disposition of certain contentions,
reverses a Board determination relating to participation by school officials in
the exercise, and dismisses as moot the MassAG's appeal from the Board's
disposition of a portion of a contention regarding utilization of a mobile alerting
system during the exercise.
RULES OF PRACTICE: CONTENTIONS (APPEALABILITY OF
DISMISSAL); FINALITY OF DECISIONS

Under the Commission's Rules of Practice, an appellate challenge to the
rejection of a contention in an interlocutory order must await the rendition
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of a Licensing Board initial decision encompassing the subject matter of the
contention. See 10 C.P.R. § 2.730(f): Northern States Power Co. (Tyrone Energy
Park, Unit 1), ALAB-492, 8 NRC 251 (1978).
RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFlCITY AND

A "contention" should be a statement of the issue sought to be litigated while
the "bases" accompanying the contention should be the factual allegations that
provide some credible foundation for the contention. See 10 C.P.R. § 2.714(b).
OPERATING LICENSE(S):
(EXERCISE)

EMERGENCY PREPAREDNESS

Appendix E, § IV.P.l of 10 C.P.R. requires a full participation emergency
preparedness exercise within two years before the issuance of a full-power
operating license.
RULES OF PRACTICE:

CONTENTIONS (SCOPE OF EXERCISE)

EMERGENCY PLAN(S):

SCOPE OF INITIAL EXERCISE

Both the Commission's regulations and the "fundamental flaw" criterion
governing the admission of exercise-related contentions establish that a contention questioning the adequacy of the scope of a full participation exercise
is appropriate as part of an adjudicatory challenge to the sufficiency of the exercise. Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-900, 28 NRC 275, 285-93, review declined, CU-88-11, 28 NRC 603
(1988).
OPERATING LICENSE(S):
(EXERCISE)
EMERGENCY PLAN(S):
REGULATIONS:
APPENDIX E)

EMERGENCY PREPAREDNESS
SCOPE OF INITIAL EXERCISE

INTERPRETATION (10 C.F.R. PARI' 50,

The scope of a full participation exercise is to encompass the "major
observable portions" of both onsite and offsite emergency plans (including the
mobilization of state, local, and applicant personnel and resources), in a manner
sufficient to verify that. in the context of the accident scenario, emergency
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response capability is adequate. Shoreham. ALAB-900, 28 NRC at 292-93
(citing 10 C.F.R. Part SO, App. E, § IV.F. 1 n.4).
OPERATING LlCENSE(S):
(EXERCISE)

EMERGENCY PREPAREDNESS

The purpose behind allowing litigation relative to an exercise is to ascertain
if there are any fundamental flaws in the emergency plan being tested.
REGULATIONS:
APPENDIX E)

INTERPRETATION (10 C.F.R. PART SO,

OPERATING LlCENSE(S):
(EXERCISE)

EMERGENCY PREPAREDNESS

A facility's public alert and notification system is a "major observable
portion" of an offsite emergency plan. See Shoreham. ALAB-900, 28 NRC
at 294.
OPERATING LlCENSE(S):
(EXERCISE)
EMERGENCY PLAN(S):

EMERGENCY PREPAREDNESS
NOTIFlCATION REQUIREMENTS

The emergency broadcast system (EBS) portion is "an integral component
of the public notification system," Shoreham. ALAB-900, 28 NRC at 294, as
is the other major component - the siren alerting system. Each component
must function adequately in order for the public notification system to be fully
opemtional.
EMERGENCY PLANNING:
F1NDINGS)

FEMA F1NDINGS (NEED FOR FlNAL

EMERGENCY PLAN(S): FEMA F1NDINGS (NEED FOR FlNAL
F1NDINGS); NOTIF1CATION REQUIREMENTS

The final FEMA test or findings concerning the siren system design need not
be completed prior to a Licensing Board finding concerning the adequacy of
planning efforts regarding the system. Carolina Power & Light Co. (Shearon
Harris Nuclear Power Plant), ALAB-852, 24 NRC 532, 546 (1986).
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EMERGENCY PLAN(S):
(DEFICIENCIES IN)

SCOPE OF INITIAL EXERCISE

The cure for an exercise scope deficiency is to provide for testing of the
relevant component in a remedial exercise. Slwreham. CU-88-11, 28 NRC at
604.
REGULATIONS:
APPENDIX E)

INI'ERPRETATION (10 C.F.R. PART 50,

OPERATING L1CENSE(S):
(EXERCISE)
EMERGENCY PLAN(S):

EMERGENCY PREPAREDNESS
SCOPE OF INITIAL EXERCISE

The proviso of 10 C.P.R. Part SO, App. E, § IV.P.l that an exercise must test
as much of the emergency plan as is "reasonably achievable without mandatory
public participation" does not generally exempt from partiCipation in the exercise
a private emergency relief organization like the American Red Cross (ARC)
whose participation is contemplated by a particular emergency plan.
EMERGENCY PLAN(S):

NOTIFICATION REQUIREMENTS

The timing of the EBS broadcast, as opposed to the sounding of the sirens.
is irrelevant to compliance with the IS-minute initial notification requirement
of 10 C.P.R. Part SO, App. E, § IV.D.3. See ALAB-935, 32 NRC 57, 68-69
(1990).
REGULATIONS:
APPENDIX E)

INTERPRETATION (10 C.F.R. PART 50,

OPERATING L1CENSE(S):
(EXERCISE)
EMERGENCY PLAN(S):

EMERGENCY PREPAREDNESS
SCOPE OF INITIAL EXERCISE

While the "participation of state and local governments in an emergency
exercise is not required to the extent that the applicant has identified those
governments refusing to participate," 10 C.F.R. Part SO, App. E, § IV.F.6, such
exemption is not applicable to the ARC as a private organization.
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EMERGENCY PLAN(S):
REGULATIONS:
APPENDIX E)

SCOPE OF INITIAL EXERCISE

INTERPRETATION (10 C.F.R. PART 50,

Appendix E. § IV.F.I n.4 of 10 C.F.R. Part SO declares that response
personnel and resources are to be mobilized in "sufficient numbers to verify the
capability to respond to the accident scenario." In the context of determining the
appropriate scope of an exercise, ascertaining just what are "sufficient numbers"
involves the application of reasoned judgment that takes account of both the
intricacies of the emergency plan, as well as the general exercise objective of
testing the adequacy of the plan.
EMERGENCY PLAN(S):
REGULATIONS:
APPENDIX E)

SCOPE OF INITIAL EXERCISE

INTERPRETATION (10 C.F.R. PART 50,

Activation of two of four planned reception centers, each of which was
roughly representative of one of the unactivated reception centers, constitutes
"sufficient numbers to verify the capability to respond to the accident scenario."
10 C.P.R. Part SO, App. E, § IV.P.I n.4.
RULES OF PRACTICE:

CONTENTIONS (EMERGENCY PLANS)

In alleging that emergency plan deficiencies, as revealed in an exercise, are
sufficient to suggest a fundamental flaw in the emergency plan that requires
correction, the contentions must be "well-focused" and "concrete" with "greater
detail" than nonexercise contentions. Shoreham, ALAB-903, 28 NRC 499, 506
(198B).
RULES OF PRACTICE: CONTENTIONS (SPECIFICITY AND
BASIS; EMERGENCY PLANS)

A contention's reference to a FEMA report on an exercise, without even
specifying what part of the report might provide a foundation for its allegations,
is totally wanting under the standard which requires that emergency plan
contentions be "well-focused." See CLI-89-3, 29 NRC 234, 240-41 (1989).
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EMERGENCY PLANNING:
POPULATIONS)
EMERGENCY PLAN(S):

EVACUATION (SPECIAL

CONTENT (EVACUATION)

"[T]he potential evacuation of schools within the emergency planning zone
(EPZ) is a major element of offsite emergency planning." Shoreham. ALAB900. 28 NRC at 297.

EMERGENCY PLAN(S):
INITIAL EXERCISE

CONTENT (EVACUATION); SCOPE OF

"A sufficient number of school and related personnel must • • • participate
in a full participation exercise so as to permit verification of their integrated
capability to respond to the accident scenario." Shoreham, ALAB-9oo, 28 NRC
at 297.

EMERGENCY PLAN(S):
REGULATIONS:
APPENDIX E)

SCOPE OF INITIAL EXERCISE

INTERPRETATION (10 C.F.R. PARr 50,

An exercise that encompasses a reasonable representative sample for each
school category - public, private, and nursery/day-care - enables the "verification of [the schools'] integrated capability to respond to the accident scenario."
Shoreham, ALAB-900, 28 NRC at 297.

EMERGENCY PLANNING:
POPULATIONS)
EMERGENCY PLAN(S):
INITIAL EXERCISE

EVACUATION (SPECIAL

CONTENT (EVACUATION); SCOPE OF

Concerning letters of agreement (LOAs) that bus companies have with
applicants to assist in evacuating special needs populations, the possibility that
some extraneous circumstance - such as, for example, a region-wide bus
drivers' strike - will preclude the fulfillment of the terms of the LOAs does not
constitute a "fundamental flaw" in the emergency plan. See Shoreham, ALAB903, 28 NRC at 50S.
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EMERGENCY PLAN(S):
OF INITIAL EXERCISE

CONTENT (DEFICIENCIES IN); SCOPE

In no circumstance can a lack of appropriate scope in an exercise per se
establish a fundamental flaw in the plan that is the subject of that exercise.
Rather. the result of an unduly limited exercise. in addition to noncompliance
with the Commission's regulations requiring full participation, is an inability to
determine whether the plan is, in fact, fundamentally flawed in some essential
respect
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DECISION
In June 1988, an assertedly "full participation" exercise of both the Seabrook
Plan for Massachusetts Communities (SPMC)l and the New Hampshire Radiological Emergency Response Plan (NHRERP) for the New Hampshire segment
of the EPZ was conducted. In conjunction with their appeals from the Licensing Board's disposition of various emergency planning issues in this operating license proceeding, intervenors Massachusetts Attorney General (MassAG),
Seacoast Anti-Pollution League (SAPL), New England Coalition on Nuclear
Pollution (NECNP), and the Town of Hampton, New Hampshire (TOH), have
raised concerns about the scope of that exercise. It has come to our attention
that another full participation exercise of both the SPMC and the NHRERP is
scheduled for next month. Because the outcome of our examination of these
intervenor attacks upon the scope of the previous exercise might influence the dimensions of the upcoming exercise, we address those particular concerns now.l
I.
Following the completion of the full participation exercise held on June 28-29,
1988, the Licensing Board provided the intervening parties with an opportunity
to file contentions challenging the conduct of the exercise. In a memorandum and
order dated December 15, 1988, the Licensing Board ruled on the admissibility
of the, various contentions.' Before uS, intervenors MassAG and SAPL each
protest the Board's threshold dismissal of one of their contentions relating to
the scope of the June 1988 exercise.4

1 The SPMC II the anell-=>' JaPOIIIO plan for the Muuc:tm.eu. aecment of the Seabrodc nuclear facility'.
plume ar-me pathway anCII-=Y p1annin, zme (EPZ). It ".. deviacd and II to be lmp1anented by the applicants
in lieu d a lon:mment-aponKftICI plan.
l Prmoualy, in ALAB-937, 32 NRC 135 (1990). we adclreaed that pmtiaI of the MauAO'. peoclin, appeal
queationina the threahold cIimIIIul of one d his CXlI1Ientiona n:amlina teacbc:r puti<:ipatiat in an evaaation of the
Muaacbuletu EPZ Khoob. In subsequent iauanc:cs, we wil1aclcln:a intcrvmor appeals c:mcuning the Licensing
Board'. tlmshold rcjeclim d dha contentiOlll challenging cithct the SPMC or the rcauha of the Iune 1988
aerciae, u well u the Board'. lIImIerous dc:lCmlinalicm at the merits regarding the SPMC and the 1Ilercise,
whkh arc c:mtained in ita November 1989 initial dcc:ilioa, LBP-89-32, 30 NRC 375 (1989).
'Mcnlmmclum and Order (Dec. 15. 1988) (unPlblilhed) [hm:inafter Exen:iae ContcnIicm Order].
4 Although the rcjeclim d theae contentiOlll todt place in an interIocuIDry onIa, meier the Canmiuioo'. Rules
of Pnc:W:e an appellate c:ha1lcnge had to await the n:nc!itioa d a IJccming Board initial dcc:Uioa encanpusing
the Iune 1988 ae:zclae. S__ 10 C.F.R. 12.730(f); Nortlvl'rl S/4Iu PtftWr Co. (ryrone Energy PaJk, Unit 1).
ALAB492, I NRC 251 (1978). and cues thae citccf. ThI1 deciJim, which covered bdh the SPMC and the
exercise, havina DOW been iauec!, u. wprtI Dace 2, the Board'. earlier dc:lCmlinalion rcjectina theee contenticm
is properly before III at iD!enmom' appeals takm from the dociaion.
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A. The MassAG protests the Licensing Board's threshold rejection of his
Contention EX-2, Bases A, B, C, F, and G.' Basis A alleges that, contrary to
the dictates of 10 C.F.R. Part SO, App. E, §IV.F.l relative to exercise scope,lI
neither the hardware involved in the Vehicular Alert Notification System (VANS)
portion of the alert and notification system for the Massachusetts EPZ nor the
capability of applicants' emergency response organization to utilize the VANS
hardware in a timely and effective manner was tested during the June 1988
exercise. In Bases B and C, the MassAG challenges the adequacy of the
scope of the exercise as it tested another aspect of the 'Massachusetts alert and
notification system, the emergency broadcast system (EBS). Basis F focuses on
the failure of the test to demonstrate the ability of the Massachusetts chapter of
the American Red Cross (ARC) to establish and maintain congregate care and
other planned mass shelter facilities, due to the ARC chapter's nonparticipation
in emergency planning•. Finally, in Basis G the MassAG alleges that the
scope of the exercise was insufficient in light of pwported inadequacies in
the Federal Emergency Management Agency (FEMA) evaluators' assessments
of the response preparedness of school, hospital, and other special facility
administrators .
As we made clear in our decision in ALAB-900 in the Slwreham proceeding, both the Commission's regulations and its "fundamental flaw" criterion
governing the admission of exercise-related contentions establish that a contention questioning the adequacy of the scope of a full participation exercise
is appropriate as part of an adjudicatory challenge to the sufficiency of the
exercise.' We further determined there that the scope of a full participation exercise is to encompass the "major observable portions" of both onsite and offsite
emergency plans (including the mobilization of state, local, and applicant personnel and resources), in a manner sufficient to verify that, in the context of the
accident scenario, emergency response capability is adequate.' As we pointed
, AJ applicable h-. a "contcnlion" Ihould be a Jtatemcnt r:L the Wru IOUgbl to be litigated while the "b&_"
acccmpanying the contcnlion .hou1d be the /actwJl alU,atiolU that provide 101M crediblo foundation for the
contention. S,. 10 C.F.R. § 2.714(b). Under this .tandanl. many of the "basea'" apec:ified by inIerwnoftI in the
proceeding might be cauiclen:d "contcnliona" in and of themselves, 10 that the licenaing Board acted appropriately
in reviewing and ruling upon the various intervenor "contentiOl1l" in tcnns of the apec:ific: "bucs" ptamted.
II In pertinent ~ 10 C.F.R. Put SO, App. E, IIV.F.l providca:
A full participation" exerciac: whicb tests u much of the 1icatJcc, State and 1oc:a1 emergency plana u
is rQlIonably achievable without mandatory public: participation Ihall be conducted for each lite at which
a power reactor is located. • • within two yean bcl'ore the isauanc:c r:L the ••• operating lic:cnac for
full power ••••

S_.

'1.0,.,

-ma

,,- "I\aIl paticipoIloa" ••• lDcIucb
tbo IDljar "'-wbIo portiom at tbo ..,.iII! ODd olfoill! ~ proud mobiliutioa of
tocoJ md t;.,.,,- pcnomo1 md otbor _ _ ill auflidctc IIIUDben ., -uy tbo copobilily to
Iapcmd to tbo KCldcd _norio.
IslmId U,1rJbI, Co. (Sbordwn Nuclear !'ower Station, Unit I), AlAB-900, 28 NRC Z15, 285-93, revilw

dLcliMd, (lj·88-11. 28 NRC 603 (1988).
a Itl. at 292-93 (citing 10 C.F.R. Put SO, App. E, IIV.F.I n.4).
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out in ALAB-900, to preclude consideration of the sufficiency of the scope of
the exercise would seriously undennine the purpose behind allowing litigation
relative to the exercise, i.e., to ascertain if there are any fundamental flaws in
the emergency plan being tested. Providing for challenges to the scope of the
exercise ensures that the drill is not unduly limited to either strong or weak planning areas that would not reflect a fair measure of overall emergency response
capability.'
1. In rejecting Bases A, B, and C of MassAG Contention EX-2, the
Licensing Board declared that, in light of ALAB-900, the allegations therein
about the scope of the exercise 'Yith regard to the VANS and the EBS were
deficient because they failed to assert that major observable elements of the
plan were not tested. More specifically, the Board held that these bases pointed
only to "isolated portions" of the major observable element (i.e., the public
notification system) that were not tested and found that "little infonnation of
significant independent utility would have been gained by testing these isolated
portions of those elements."10 The Board also stated that these bases were
deficient because the MassAG failed to make a "convincing showing why
these isolated portions of the major observable element were critical to a full
participation exercise. Any defects which might be revealed by testing them
would appear to be minor, readily correctable problems, not fundamental flaws
in the pIan."11
The MassAG asserts before us that the Licensing Board's attempt to categorize the VANS and the EBS as "isolated portions" of the public notification
system fails to recognize that these two components are, in fact, the heart of that
notification system, and that neither was sufficiently tested. He also disputes the
Board's finding that little information of independent utility would be gained by
fully testing these portions of the system, asserting that testing both the VANS
and the EBS would reveal significant information about the public notification
system's ability to comply with the fifteen-minute "initial notification" requirement of 10 C.F.R. Part SO, App. E, § IV.D.3.Jl Applicants and the NRC staff
urge affirnuince of the Licensing Board's determination for the reasons given
by the Board.
ALAB-900 established that a facility's public alert and notification system,
which is referred to as the Prompt Alert and Notification System (PANS) in the
Massachusetts portion of the Seabrook EPZ, is a "major observable portion"
of an offsite emergency pIan.1l That decision also held that the EBS portion
'14. at 2116.
18.
111l1i4.
12Rccen1ly. in AlAB-93S. 32 NRC ~ (1990). _ inlapn:tCd thia rqulatary n:quircm= u it applies to the
Seabrook alert and notilicatian 'YIlCDL The Canmiaion declined review of AlAB·93S on October 11. 1990.
13 &. Slwr.1tam, ALAB-9OO, 28 NRC at 294.
10 Exen:i8e CooIc:atimI Order at
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of the system is "an integral component of the public notification system."14
This holding applies with equal force to the system's other major component,
siren alerting, which in the Massachusetts EPZ is provided by the VANS.
Each of these elements constitutes a separate portion of the overall alert and
notification system; each must function adequately, however, in order for the
'public notification system to be fully opemtional. To dismiss the MassAO's
separately stated concerns about the scope of the test for either the VANS
or the EBS component on the ground that one or the other was only an
"isolated portion" of the notification system fails to account for the independent
importance within the system of each part and the concomitant need to exercise
each component in a full participation exercise.1.5 Nonetheless, the result reached
by the Board with respect to the bases for the contention proffered by the
MassAO was correcL
As we have described in some detail previously,lli the VANS system is a
mobile siren alerting system utilized in the Massachusetts EPZ as a substitute
for pole-mounted sirens. The FEMA report concerning the June 1988 exercise
indicates that the VANS system was tested by deploying vehicles to the various
predesignated acoustic locations and thereafter simulating siren activation. I7 In
Basis A of his Contention EX-2, the MassAO maintains that the scope of the
exercise was not adequate because vehicles other than the actual VANS trucks
were used, which resulted in differences in activation timing and an inability to
test whether the drivers knew the proper procedures for deploying the sirens.11
By order dated October 24, 1990, we noted that an additional full participation
exercise of the New Hampshire and Massachusetts emergency plans is scheduled
for December 13, 1990, and requested that the parties address whether the
scope of this exercise would address any of the alleged problems relating to the
scope of the June 1988 exercise identified by the MassAO or other intervenors
in their pending appeals. The response from applicants indicated that in the
upcoming December 1990 exercise "[t]he actual VANS trucks will be driven
to the acoustical locations during this exercise; in June 1988, other vehicles

14 Ibid.

atm,

ClI1'OliltlJ Puwc,. .l U,AI Co. (Shearon Hurls Nuclear Power Plant). AU.B-8S2, 24 NRC 532, 546
(1986). boIh app&cu and the I d c:mtcnd that there is aD regu1aloly ~ that the Iin:n I)'Item be
included u put of an eu:rciac. That cue, in which we bcld that the final FEMA test or findinal conccming
the Iin:n I)'Item dui,ll r-.I alll be complClCd prior to a Ilocnaing Board finding c:onccmin, the adequacy of
PImuWt, effOftl reguding the I)'IIem, doea alll apeak to the need to include Iystc:m teatina wben the plan is

15

exen:iIocI.
Iii S4. ALAB-935. 32 NRC at 61.
17 Applican!l' Em. 43F (FEMA Exerciae Report (Sept. I, 1988» at 222.
11 In addition, the MuaAO uaertI that the failure to utilize the ac:t\lll VANS vdUclea meant that there Wli no
Ihowinl CltlbI.i.Ihina the I11itability rL each acaJltic lite foc VANS deploymCZIL This clearly is a cbalJcnge cIirected
to the dui,ll buia rL the VANS I)'IIem, not the ICClpC rL the e:terciae. and lbould have been nised ptCViousIy u
part rL the MaaAO'1 Iltadc upa1 that basiL S•• ALAB-935. 32 NRC at 62
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were used."I' The MassAO responds that this "may" ultimately moot his Basis
A concems.20 This equivocation notwithstanding, the crux of the MassAO's
concern about the exercise clearly is the failure to utilize and deploy the actual
VANS vehicles.21 The circumstances of the upcoming test with respect to the
VANS essentially encompass the relief to which intervenor would be entitled if
the scope of the earlier exercise without the VANS vehicles was found deficient.21
Basis A of the MassAO's Contention EX-2 thus has been rendered moot.23
Also wanting, although for a somewhat different reason, are the MassAO's
allegations regarding inadequate exercise scope relative to the EBS portion of
the public notification system. The MassAO asserts that ALAB-900, which also
dealt with allegations relating to scope of EBS testing, compels a finding that
the scope of the June 1988 exercise was deficient on this score. We do not
agree.
In ALAB-900, the unrebutted assertion was that no attempt was made to
implement any part of the EBS process with respect to the designated EBS
station, including providing the appropriate EBS message to the station or having
a message actually broadcast.24 Here, however, the contention is that particular
aspects of that process were not adequately exercised. Unlike the exercise at
issue in ALAB-900, the EBS process for the Massachusetts EPZ was tested,
first, by making a facsimile transmission of the appropriate emergency message
to the EBS station and, then, by both a simulated and an actual broadcast of
a test message.25 The MassAO maintains that the message broadcast process
l'IJcauee.. Reopone 10 Appeal Baud OrcIcr of 0ct00er 24.1990 (Nov. 1.1990) 112 a.3 [bcrelnaft.erLicem.,..·
~

to Appeal Baud Order].

2ORe.pomc 10 !be Appeal Baud·. Order cl October 24.1990 (Nov. 13.1990) at 3.
2.1 In ill RSpODIift fillila. the ataff nrus thIt !be VANS ')"IIan wu IeIIcd durinl the aprlna cl this yl2t and
mllelll that this providea arounda Cor cIcc1arlna Buia A mod. Suff I.ener 10 Appeal Baud (Nov. 5. 1990) at 2
a.3. Our m'iew cl tho rrIc:renced FEMA tea1 !epOrt indicate&, h~, that the May 1990 lelling wu directed
toward lirallignal covcnae. an blUe diatinct from the VANS hard~1oymenl/activatim CUICa'DI expressed
~ the ManAO in Buia A 10 hia Cmtmtion EX·2s.. SItDm.-, CU·8B-ll, 28 NRC at 604 (cure Cor exerciae acope cleficil2lCY b 10 provide Cor testing of
. ccmponclll in a remedial exerciae).
23 Ruther, " note that tho applicanla haw eIlIbliahod a reguI.u lCbcdule Coc lellinl the hardware, clcploymc:m,
and adivation or eadl VANS vdDcle, including biweekly, quarltdy, and InIIIlIl teaII and inapcctiana cl vuioua
VANS YdDc1c IiraI canpanCIIII and CunctiOlll. s.. Applicama' Esh. l1·A (Seabrook Station Public Alert and
NoeiJicatian Systan FEMA REP·I0 Deaign Report (Apr. 30, 1988» at 2-22 10 ·24 (cilod in ALAB-935, 32 NRC
at 61 a.3 u admiued into evidence in that pcntion or Seabrook liccming ~ cancenrlng VANS cIeaign
adequacy); Applicanta' Em. II·B (Seabrook Station Public Alert and Notification Systan FEMA·REP·I0 Deaign
~ (Addmdum I, Oct. 14,1988), Anach. E (lime).
24 SMrdawt, ALAB-9OO, 28 NRC at 293.
25 Applicanla' Em. 43F,.t 222. Ac:conIing 10 FEMA'. exc:rclae ftP<Kt, tho aClllll. broadcan oC the EDS tea1
meaaage came aevaa1 minutea aft.cr the me...ge Irc.dc:ut wu aimu1atod u put or • prcunnganc:nl with the
EDS alation 10 U not 10 cauae undue inIcnupIian cl ill rqular programmin&. S•• ibid.
The MaaAO UICItI in Baaia C that the acope cIdic:iency in !be exerciae a1ao ia mUlt!atod by !be Cact thai a more
ccmpn:hemift teat would haft n:vealed that tho then·primuy EBS alation (WCOY) did not haft the roquiaite
cquipmera 10 link it with tho applicanll' rapomc cqanization. Blid cl the [MaaAO) in Support oC Hia Appeal
oCUJP·89-32 (Jan. 24, 1990) at 41 [h=inlf\cr ManAO Brid]. But our finding in ancchcr cante1t that inIcrvmor
baa CailM 10 eIlIbliah any..ret)' lignificanc:e in WCOY'. aabcequcnt wilhdnwal and n:plac:ancnt by WLYI'·FM
(Co,m-4)
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should have been tested further, i.e., there should have been a measure of how
much time it takes to prepare an announcer to read the message and how well
he or she will read it after that preparation. These actions, however, only entail
an announcer performing his or her usual duty of preparing for and presenting
a broadcast message. Thus, as an indicator of fundamental planning flaws in
this major observable portion of the exercise, their role is hardly so central
that it compels a finding that the absence of any assessment of these activities
establishes a material deficiency in the scope of the exercise.26
2. R>llowing the lead of the Commonwealth, the Massachusetts chapter
of the American Red Cross previously had announced its intention not to be
involved in the Seabrook emergency planning process in that state.27 Consistent
with that position, the ARC did not participate in the June 1988 exercise. As
a result, none of the more than two dozen congregate care centers due to be
administered and staffed by the Massachusetts ARC was activated. With Basis
F of Contention EX-2, the MassAG seeks to establish that this is a deficiency
in the scope of the exercise that requires correction.
In rejecting this basis at the threshold, the Licensing Board noted the Commission's conclusion in the Slwreham proceeding that it can be assumed, based
upon the ARC's historical practice, organizational policy, and congressional
mandate, that the ARC will respond in the event of an emergency, including a
radiological emergency.21 Finding that this created a presumption that the ARC
would respond,29 the Licensing Board declared the Massachusetts chapter's refusal to do so in the context of an exercise rendered the testing of congregate
care facilities ''not reasonably achievable" within the meaning of 10 C.F.R. Part
SO; App. E, § IV.F. 1.30 The MassAG now challenges this conclusion as based
on the erroneous assumption that ARC nonparticipation precluded exercise of
this element of the plan.
For the reasons set forth in ALAB-900 concerning the section IV .F. I proviso
that an exercise must test as much of the emergency plan as is "reasonably
achievable without mandatory public participation,"31 we have a serious question
whether the failure to activate the congregate care centers because of ARC
u • primary EBS ItatiaJ, AUJJ-936. 32 NRC 75, 82-83 (I99O). dcprlvea the MassAG', .cepe allegation of any
practica1lignificance. MorcoYeI', WLYf, not WCGY. ,.u the llation utilized for the EBS broadcut during the
Iune 1988 excn:isc. S,. Applicants' Exh. 43F, .t 222.
26 In adclilim, Ihbough the MaasAG uacrta that the llatim', mCISIge-proccs.mg actiml ue necessary to ellabliah
the public notificatiat .yatan'. compliance with the IS-minute initial notification requirement of 10 C.F.R. Part
50, App. E. I IV.D.3, _ previously have held that the liming of the EBS broadcut, u oppooecI to the IOWlding
of the 1itaII, iI indevant to c:ompliance with that particular IWIdard. Sec AUJJ·935, 32 NRC at 68-69.
27 Sec LBP·89·32, 30 NRC ,t 584-85.
21 Sec Exc:n:iae Cattentiml Order at 20 (eiling Lo", l.rlalld U,hti", Co. (Shoreham Nuclear Power Station, Unit
1), ClJ·87·5, 2S NRC 884, 887·88 (1987».
29,bid. Se. al.ro LBP-89-32, 30 NRC .t 586-87.
3OExc:n:iae Contaniml Order.t 2G-21.
31 SMre/tam. ALAB-900, 28 NRC .t 29S-96.
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nonparticipation can be condoned as "not reasonably achievable" within the
meaning of that section. We would not generally consider that provision's
exemption of the public from actual participation in exercises to extend to
a private emergency relief organization like the ARC whose participation
is contemplated by the emergency plan. Nor does it appear that by its
terms the additional exemption for governmental nonparticipation in exercises
found in section IV.F.6 of Appendix E is applicable to the ARC as a private
organization.31
In this instance, however, we conclude that the Licensing Board's exclusion
of Basis F was correct The duties assigned by the plan to the ARC involve
administering and staffing several "special population" and general evacuee
shelter facilities located outside the EPZ. It is beyond challenge that providing
shelter maintenance services is a traditional ARC emergency response role
that the organization has performed in the face of all types of natural and
technological disasters." In light of the Commission's recognition that it can
be assumed that the ARC will answer a request for emergency assistance, in
an instance such as this, in which the response role assigned to the ARC in an
emergency plan conforms to one it traditionally has fulfilled, we see little use,
in terms of identifying fundamental flaws in the emergency plan, in admitting a
contention challenging the scope of an exercise founded solely upon the ARC
declination to participate in an exercise. This is especially so in the absence
of any specific information indicating that the organization 1acks the ability to
discharge its conventional and oft-fulfilled role.
3. In Basis G of his Contention EX-2, the MassAG asserts thatFEMA evaluators improperly failed to include school, hospital, and other special facility
administiators among those exercise participants that were quizzed concerning
their knowledge and capability (and those of their staff) to implement the role
assigned under the SPMC. In rejecting this basis, the Licensing Board referred
to our expressed concern in ALAB-900 that a similar argument raised questions about ''the fairness of penalizing a license applicant for the shortcomings
in an exercise evaluation (as contrasted with the exercise itself) that are solely
attributable to FEMA.tt34 On appeal, the MassAG asserts that the LicenSing
Board misread Basis G as a "critique ofFEMA's evaluation" and contends that

31Put so. App. E, f IV.F.6 of 10 C.F.R. pmWIts:
The putic:ipalion cL ltatc and local &ow:mmenlI1n an anClJf21C)' exaciae II DOt ~ 10 the extent
that the applicant hu idcntiJied thoac pemmmtl u rdUsinalO pulicipatc further In anc:zaency p1annina
ac:tMlia, pmuant 10 10 CFR 5D.47(c)(1). In IIICb CUCI, an exercise Ihall be held with the applicant or
1icaIace mel IUch aovemmenW cmiIieI u am 10 putic:ipatc In the aDCIJf21C)' plannina procc:a.
" Sc. LBP-B9·32, 30 NRC at 589.
.
34 SMr.1wvrt, ~·900, 2S NRC at 300 n:n (anpbuea In oriainal).
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it in fact is a challenge to the scope of the exercise based upon the failure to
obtain the participation of hospital. school, and other special facility personnel.3S
The MassAG's argument is little more than a belated attempt to recast this
basis for his contention. This is easily seen by conttasting Basis G with
TOH/NECNP Contention EX-I, discussed more fully infra, the clear gist of
which is that, for New Hampshire EPZ schools, the exercise failed to test
adequately a major observable portion of the plan and therefore was insufficient
in scope. Just as plainly, the focus of Basis G is the failure by FEMA officials in
the course of their evaluation of the exercise to question administrators of special
facilities (mclud.ing schools and hospitals) in order to assess their knowledge
of emergency planning. Our observation in ALAB-900 about penalizing the
applicant for alleged FEMA evaluation deficiencies applies with full force to
this portion of ManAG Contention EX-2 and the Licensing Board properly
dismissed it
B. In its Contention EX-12, SAPL sought to challenge the adequacy of
various aspects of the evacuee registration, radiological monitoring, and decontamination pegram for the New Hampshire EPZ as demonstrated in the June
1988 full participation exercise. Although the Board admitted for litigation the
contention concerning the implementation difficulties alleged. it rejected other
aspects of the basis for the contention. Before us SAPL challenges the Board's
ruling that, because "[t]he exercise included one large and one small [reception]
center out of two large and two small centers,"36 it was sufficiently representative
in scope with respect to the number of reception centers activated and staffed
in the New Hampshire portion of the Seabrook EPZ. Both applicants and the
staff urge affirmance of the Board's action.
As the Board indicated in its ruling regarding this scope aspect of the
contention's basis, there is no regulatory requirement that a full participation
exercise include the activation and staffing of all reception centers designated
as part of the emergency planning process. In describing a full participation
exercise, Appendix E to Part SO declares that response personnel and resources
are to be mobilized in "sufficient numbers to verify the capability to respond to
the accident scenario."37 In the context of determining the appropriate scope of an
exercise, ascertaining just what are "sufficient numbers" involves the application
of reasoned judgment that takes account of both the intricacies of the emergency
plan, as well as the general exercise objective of testing the adequacy of the
plan. In this instance, we have no hesitancy in concluding that the activation
of two of the four planned New Hampshire EPZ reception centers, each of
which was roughly representative of one of the unactivated reception centers,
3S MuaAG Brld at 4236 Exen:iJe Contcmicm Order at 61.
37 10 c.F.R. Put So. App. Eol IV.F.1 n.4; 666 Slronlaam, ALAB-900. 221 NRC at 297.
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was a judicious exercise of such judgment sO'as to comply with the governing
standard.3lI

.

n.
In addition to rejecting the foregoing exercise scope contentions at the thresh01d.39 the Ucensing Board admitted and decided on the merits TOH/NECNP
Contention EX-I, which concerns the scope of the June 1988 exercise as it
pertained to the NHRERP.40 Its assigned bases focus specifically upon aspects
of the exercise directed to protective measures for school children; traffic movement and control during an evacuation; and available ttansportation resources to

meet evacuation needs. These bases are said to support the overall claim that,
in contravention of Commission regulations,41 the reach of the exercise was too
limited either (1) to yield "valid or meaningful results regarding the capability to
implement" the NHRERP; or (2) to permit a finding that the exercise "evaluated
major pations of emergency response capabilities.'t42 We consider the various
portions of the contention seriatim.
A, As initially presented, Bases (a) and (b) of the contention were directed
to the absence of the participation in the exercise of any teachers employed in
schools within the New Hampshire EPZ. Subsequently, however, the issue was

311 In additim 10 pmeatina the1Jcalaing Baud'. cIiapooilion cf th.t portico of the buia cf Ccntcnlion EX·12 that
COIccmed eun:iIo ICIlpC, SAPL c:onICIII the Boud', rejcctico of that put of the buia IlIeging that anployea
DC the New HampIhirc Dcpauncnt cf Public Health Senicca (DPHS), who ataffed the New Hampahirc &tile
emqellC)' opentima _
and are intended 10 be a resrurcc 10 the rcc:eptico _
penormel, ncoetbeleu wen:
unfamiliar with their responaibiliIic and dutica. We agree with the Boud that SAPL failed 10 provide aufficicnt
information in auppart cf WI claim DC inadcquacica.
J.. we haw inclicatcd pn:vioaaly, in alleging that ancraency plan deficiencies, u ~ in an C1=isc, are
aufficicnt 10 .uuert a fimclamcntal llaw in the emqCllCf plan that requites COD'CCtim. the c:m!cntiona muat
be "wdl-Cocmcd" and "cmaclC" with "greater cIcWl" than DOOC1=isc CUIlaIIicm. LollI LrlaNl U,1tIUtr Co•
. (Sbordwn Nuclcu Powu Stalion, Unit I), ALAB-903, 28 NRC 499,506 (1988). In CDnIrUt 10 the ocher, admillcd
porticna DC the buiJ DC thia c:mtcntion, which a11caed a num~ cf apccific incidcnta at apccific timt:s and placca,
the a11ca.tiona about DPHS empu,y- in the original COl1Icntim ccntained no Jd'c:rmce 10 puticular inc:idcnta
that occumd dwina the eun:iIo or any ocher indiealien cf the CacIIld pounda aupportina the SAPL alleplion
of inadcquale 1ninin& and preparation. Ahhoagb SAPL purported 10 offer the Boud acme apcc:iIics c:mccming
the DPHS in WI rrply 10 the objec1iona of the app1icanta and the ataff conceminglhil porIion of WI ccntcnIion,
WI Jd'c:n:ncc 10 a FEMA report en the C1=isC, withwt CvaI rpccifyina what put of the report might provide a
foundation for WI a11caalicna, Is totally wanting under IhiI atandard. S" CU-89-3, 29 NRC 234,24G-41 (1989).
Thua, the Uamina Baud properly cIimtiacd IhiI portion DC the ccntcnIion'. buia u well.
39 While the iliff IIlgelll that rejcc!cd TOHJNECNP CcntcnIien EX·2 (the diImiaal of which theae partica
appal.) a1ao Is a ICOpC ccnIaJlion, '" NRC Staff Brid'in RcIpcnac 10 In!ervmor Appea1a from LBP-89-32 and
LBP-B9-17 (M.u. 21, 1990) at 63, we agree with the app1icanta that IhiIIs in faClan C1=ise "pcr!ormancc"
c:clIllallicn, _ ~. Rcspcnac 10 Appeal BoanI Order at 20.2. Accordin&ly, we will addreu it in a
mbacqucnt Iuuancc.
4OLBP-B9.32, 30 NRC at 630-33, 638-49.
41 The c:clIllallicn Jd'cra 10 10 c.F.R. II 50.47(a)(I), (a)(2), and (b)(14). in addilien 10 10 c.F.R. Put SO, App. Eo

fIV.F.l.
42 fl'OHJNECNP1

I'.zncrsmcy PIannina Ccntcnlicna en the Iune 28-29, 19BB Ex=ise (Sepc.
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21,1988) at 1·2.

broadened to include as well the asserted lack of participation on the part of
school administrators.C]
1. The essential facts pertaining to this issue do not appear to be in dispute.
As summarized in the TOH/NECNP Brief without contradiction, there are 113
schools and day-care facilities within the seventeen towns in the New Hampshire
EPZ.44 Each town has a separate emergency response plan and, in appendices to
those plans, there are individual school plans for each school (public or private)
and day-care facility in the particular town.4.5
Although the plans assign to the administrator of each school specific
emergency preparedness and response 1D1dertakings, none of those administrators
participated to any significant extent in the June 1988 exercise. To the contrary,
it appears that the participation of the schools in the exercise consisted solely
of the receipt of telephone calls by two of the 113 institutions - one of which
(the public Swasey Central School located in the Town of Brentwood) reported
that it was not in session,46 and the other (the private Country Kids nursery or
day-care facility located in the Town of Stratham) provided a census of eight
students. In addition, an "administrative representative" for each of the five New
Hampshire School Administration Units (SAUs) with jurisdiction over the public
schools in the EPZ received at least one telephone call from state emergency
response personnel during the exercise. The intervenors tell us, however, that
the applicants were unable to shed light upon the identity of the contacted
individuals and, thus, could not say whether those persons had decisionmaldng
authority.
.
2. In ALAB-900 in the Shoreham proceeding, we took note of the fact
that "the potential evacuation of schools within the emergency planning zone
(EPZ) is a major element of offsite emergency planning."47 For this reason, we
concluded, "[a] sufficient number of school and related personnel must • • •
participate in a full participation exercise so as to permit verification of their
integrated capability to respond to the accident scenario...'" In the exercise under
review in ALAB-900, only one high school - out of a total of forty-eight
public and private schools in the Shoreham EPZ - was a participanl Even the
Shoreham applicant acknowledged that was not enough to satisfy the regulatory
C3 In thtlr joint brier. TOHJNECNP explain bow the broadaDnl oc:c:utred.

Town ci IUmp!aI and New

England CooliIion on Nuclear PoIlulion Brie! on Appeal ci LBP-89-32 (Jamwy 24, 1990) at 8 11-12 [bereinaf\er

TOHJNECNP Brld']. That exptanatiCXI has not bc:en cha11mged and it U appm:nt that, in the November 1989
initial decision, the Licensing Boud treated the UIIIC IS c:avering boIh teacbc:rs and Idminiltrltors. S" LBP-89-32,
30 NRC It 638.
44TOHJNECNP Brie( at 9-10. Thirty-five or thcae inatitutions are public; the remaining 78 are prlvate. SI, ibid.
4.5 E.,., NHRERP crown or Seabrook). VoL 16, App. F (ICY. 2, 1986). Un1ea Cllherwise indicated, bencd'orth
the IemI ".mool" will be uaed to include nuncry or day-care racililiea.
_
46 Because tho cxen:iIc todt place CXI1une 28-29, the academic year bad come to an end ror acboola (although
~bly day-care rac:ilitica remained in cpcration).
728 NRC atm.

"'llNL
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standard.49 Moreover. for its part, FEMA determined that much' broader school
participation would be necessary before it could verify the ability of the schools
generaIly to respond in the event of an emergency at Shoreham and, indeed,
recommended that all schools within the EPZ be included in offsite exercises.5O
In these circumstances. we found wholly insubstantial the applicant's attack upon
the Licensing Board's finding that there had been inadequate school participation
in the exercise and that, consequently. the exercise was deficient51
3. On the face of it, the situation at hand does not call for a disparate
result Contrary to the view of the Licensing Board,52 we are unable to discern
a material difference between the extent to which EPZ schools were involved
in the Shoreham exercise and what confronts us here. As we have seen. in no
real sense were any of the 113 schools in the New Hampshire EPZ called upon
,to participate in the June 1988 exercise of the NHRERP. And the telephone
calls to the SAUs scarcely cured that omission. Leaving aside the fact that
the applicants apparently could not establish that those calls were received by
persons in authority. the SAUs serve the thirty-five public schools alone and,
thus. have no jurisdiction 'over the seventy-eight private educational institutions.
Consequently. insofar as concerns the schools. the exercise fell far short of
enabling an informed judgment on the existence of a "fundamental flaw" in the
NHRERP. That plan is undergirded by seventeen individual town emergency
response plans and 113 individual school plans. covering a wide variety of
institutions (in both type and size). On the basis of the exercise at least,' it
is impossible to determine whether any of those plans. and thus the master
NHRERP. will fulfill its intended objective of ensuring that adequate protective
measures will be taken for school children within the EPZ in the event of a
Seabrook radiological emergency.53
,
This is not to say that the exercise required the direct involvement of
classroom teachers. as distinguished from school administrators. For one thing.
inasmuch as the schools were not in session at the time, of the exercise. such
involvement would not have been possible. That consideration to one side.
we determined earlier this year that, should 'a Seabrook emergency occur.
there will be no necessity for New Hampshire teachers to embark upon any
49 Ibid.
50 Ibid.

51,d. at~97.
52
LBP-B9-32, 30 NRC at 639.

s..

53 WlIh n:Ipecl to lChooh, the Ikalsina Baud YiC'II'Cd the pwp<lIC of the C1erc:iae to be
to dcmClllUate that the Slate of New HampIhiM aDd the [ipplicanta' of&ite respome orpnizatim] had
the capabilily to nctify IChooIa or the eiliu:nco rL an aneraency. to c:amnmnicate proIOCtive acUm
_eadaticn or dedJicn, to ucatain wbcchcr the reboola or day-care CCZItCa nquircd InDlportatioo
aaiItance for their cbiIdren. aDd to deliYea' thll auiIlance when nqueIted.
ItL at 638. Aaumina. wiIhout dcc:idin,. the IIIfIiciczlcy rL that objective, it Kl!l:dy could have been Culfillcd by
the t.eIepbooe calli to two reboob and to DlllpCCified individua1a in the five SAU••
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undertaking not analogous to those that are part of their normal duties and
responsibilities." Because it is reasonable to assume that the teachers are fully
capable of performing such functions as "accounting for and supervising the
children and assuring their safe boanling of evacuation buses" - functions
not dissimilar to the duties they routinely discharge" - their inclusion in the
exercise hardly would have been necessary to ferret out any fundamental flaws
in the NHRERP.
Nor do we suggest that it was obligatory that the administration of every
New Hampshire EPZ school participate in the exercise. Although, as noted
in ALAB-900, FEMA strongly recommended such all-inclusive participation in
the case of the Shoreham EPZ schools,56 we think it would have sufficed had
the exercise encompassed a reasonable representative sample for each school
category - public, private, and nursery/day-care.51 Such a sample likely would
have enabled, in the words of ALAB-900, the "verification of their integrated
capability to respond to the accident scenario."" Once again, without the real
participation of a single school - and particularly not one of the seventy-eight
private institutions outside of the domain of the SAUs - such verification simply
was not possible.
Accordingly, the Licensing Board's disposition of Bases (a) and (b), as litigated, cannot stand in full measure. Insofar as concerned the school administrators (but not the teachers), those bases were meritorious. As a consequence,
in line with the Commission's guidance concerning the correction of exercise
scope deficiencies," the failure to elicit sufficient school participation in the
June 1988 exercise should be corrected in a subsequent exercise.
B. Basis (d) of TOH/NECNP Contention EX-I raises questions respecting
the scope of the exercise in the area of traffic control during an evacuation of
the New Hampshire EPZ. In sum, this basis asserts the lack of sufficient New
Hampshire State Police participation in the exercise, with particular reference to
the staffing of traffic control posts crCPs). Essentially for the reasons detailed
by the Licensing Board, which require no rehearsal here,m we conclude that
there is insufficient substance to that assertion.61

"&.
ALAB-932, 31 NRC 371. 398408
1990.

(1990). The Commi..im declined

micw of ALAB·932 on July 12,

5S s. 14. at 406.
56 In the ClIO of Seabrook, and for reaJOIII that arc not Cully appumt. FEMA hu not mady _ted !rom
that ftlCOIIIIDcndatlon, but now Iccminaly cntezUina no diflicuhy with the ladt of li&niJicant participation cL GtrJ
achoola.
51 &. wprG 1'1'. 351.5258 28 NRC at 297. .
" &. wprG Dote 2251 &. LBP.89.32, 30 NRC at 63G-33.
151 In their bricC.lnlaw:non allude apcciJically to the Hampton Beach TCPI. TOH/NECNP Brief' at 21. We ICC no
reuon. howew:r. why they ahould have betD ainalec! out during the czcrc:iIc foc Stale POOce participation. It may
well be that durlng the IUmIIIct montba an CYlcuatim !rem the beach area WCJU1d producc "bumper to burnpet'
(Co1llillwd)

355

Q

C. The remaining bases of the contention assert an inadequate participation
in the exercise of transportation resources. According to Basis (f), only ~ of
the eighteen bus companies relied upon by the NHRERP for the ttansportation
of special facility populations, e.g., nursing home and school populations, were
involved in the exercise. Moreover, the eighteen ''regu1ar'' buses provided by
those companies represented only four percent of the total number of such buses
that would be needed in the event of an evacuation of the New Hampshire EPZ.
Additionally, Basis (f) asserts that but one of forty-eight ambulances and two
of seventy-one "special needs" buses took part in the exercise. Basis (g) takes
issue with the pwported failure to determine, during the exercise, the actual
number of bus drivers available to carry out their assigned evacuation duties.
On this score, the basis claims that the telephone calls to the bus companies had
as their purpose merely a restatement of the number of drivers specified in each
company's letter of agreement
The principal difficulty with Bases (f) and (g) is that they rest explicitly
on the erroneous premise that a purpose of the exercise was to demonstrate
(in the words of Basis (g» "the actual availability of necessary ttansportation
resources." The NHRERP makes specific provision, in the form of the letters
of agreement with the various bus and other transportation companies, for the
transportation of those having a special need for such service in the event of
an accident Obviously, the assumption is that, in the event of an ordered
evacuation, each company will be able to meet its contractual obligation. In
aid of that assumption, as the Licensing Board noted, FEMA conducted its own
survey of the transportation facilities for Seabrook.61 Nonetheless, the possibility
always eXists that, on the day of either an exercise or an actual emergency calling
for an evacuation, some extraneous circumstance - such as, for example, a
region-wide bus drivers' strike - will preclude the fulfillment of the terms
of the letters of agreement That possibility manifestly does not constitute a
"fundamental flaw" in the plan,63 but doubtless explains why, as part of the
exercise, the State of New Hampshire placed an additional eighty-seven possible
drivers under its jurisdiction on standby."
In short, no matter what the extent of bus or driver participation in it, an
exercise cannot ascertain the actual availability at all times of the number of

or

aneraency

1nfIic. But IeYCI'C InfIic cmaaWm can also be expected in ~ poIlicm the FPZ in the C\'aIt of an
clli:Iatina eweuatiaJ. Mareavu, u intcnman thClJllclYalIlRacd in BuiI (e) tim COIIaIIim (whwc ~old
rejectia1, ... Exc:n:i.e CooltmionI Order It 67-68, they do DOt Ippeal), in noncmcrpcy Iiluatima the State
PDIice rtJUtindy CIICOIlIdCr IUd! cmaaWm at HampIon Beach. That being 10, the IdDIl prior apaiax:c of
the Slate PoW:e aDd ~ InfIic control IUthoritiea in dea1ina wiIh beach CIXJICI1icn providea It 1eut u aood
an indicatim
bow IUd! c:onaeatim mi&bt be coofImlaI in an evacuation u would bnc bcm obtained in I
Iinmlation accldaa and ~ tie-up durin, the
61
LBP-19-32, 30 NRC at 648. S•• GlIo id. It 644.
63 SItordtal, AUJJ-903, 2S NRC It 50S.
LBP-19-32, 30 NRC It 64647.
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drivers prescribed in the letters of agreement and. therefore, cannot have the
assurance of such availability as an objective. (It is this factor that makes
provision for backups a desirable part of an emergency response plan.) Rather,
insofar as the transportation of special facilities populations is concerned, the
aim of the June 1988 exercise was simply to test such elements of the NHRER.P
as the channels of communication and the sufficiency of the instructions that will
be provided to the drivers. To this end, sixteen of the eighteen bus companies
were contacted and the buses that participated in the exercise completed 'lJJ7 out
of the 224 evacuation routes established in the NHRER.P for the transportationdependent.~

In light of these considerations, it cannot be said that, as is insisted in Bases
greater participation in the exercise on the part of
transportation resources represented "a fundamental flaw in the ~." Of
course, in no circumstance can a lack of appropriate scope in an exercise per
se establish a fundamental flaw in the plan that is the subject of that exercise.
Rather, the result of an unduly limited exercise, in addition to noncompliance
with the Commission's regulations requiring full participation, is an inability to
determine whether the plan is, in fact, fundamentally flawed in some essential
respecL Here, however, except with regard to the participation of certain school
personnel (Bases (a) and (b», the scope was satisfactory insofar as the testing
of transportation resources is concerned.

(0 and (g), the lack of

fur the foregoing reasons, the Licensing Board's determination in LBP-8932, 30 NRC 37S, regarding Bases (a) and (b) of TOH/NECNP Contention EX-I
is reversed. The Board's disposition in that initial decision of Bases (d), (0, and
(g) ofTOH/NECNP Contention EX-1 is affirmed. The Board's disposition, in an
unpublished Memorandum and Order (Dec. IS, 1988), of MassAG Contention
EX-2, Bases B, C, F, and G, and of SAPL Contention EX-12, concerning
exercise scope and New Hampshire DPHS personnel adequacy, is affirmed. The
MassAG's appeal from the Board's disposition of Basis A of his Contention
EX-2 is dismissed as moot.
It is so ORDERED.

FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
~ S6. id. at 646, 647. ThiJ WIIIn aIwp COIIttUt to the .iluation wiIh RSpCCt to Ihc achools. M pm'ioualy noled,
only two cL Ihc 113 .cboo1s were CYaI c:mtac:Ied. and none became aignificantly involved In the C1crciac.
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Docket Nos. 70-00270
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(RE: TRUMP-S ProJect)
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UNIVERSITY OF MISSOURI
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Mter receiving Licensee's response to his order granting a temporary stay,
the Presiding Officer determines that many of the findings that the stay was
based on are no longer valid. Hence, he issues favorable findings concerning
the likelihood that Licensee will succeed on the following issues: (1) that the
amount of241Pu that it possesses is less than 2 curies, (2) that its emergency plan
is adequate to cover the TRUMP-S activities in the Alpha Laboratory and that
the Columbia Fire Department would fight a fire at the laboratory, and (3) that
the Licensee has not committed any errors that cast doubt on the competence
of its personnel.
The Presiding Officer also rules that Licensee should have reported the
amount of 241Pu that it is licensed to possess as· a substantial contaminant He
authorizes the Staff of the Commission to issue an amendment covering the
amount of 241Pu that Licensee may possess.
Since Licensee has not responded to all the elements that led to the granting
of the temporary stay, the stay is left in effect
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RULES OF PRACTICE:
TO REPLY

TEMPORARY STAY OR STAY; NO RIGHT

The proponent of a temporary stay or stay may not reply to the opponent's
response. 10 C.P.R. § 2.788(d) (applicable by inferen~. to 10 C.P.R. § 2.788(i».
SPECIAL NUCLEAR MATERIALS:
CONTAMINANT

SUBSTANTIAL

Section 70.22(a)(4) of 10 C.P.R. and Regulatory Guide 10.3 require that
an applicant for a special nuclear materials license disclose the presence in its
licensed amount of plutonium of 1.21 curies of 241Pu, which is a beta emitter
with about 1/50 the relative biological effectiveness of the same amount of curies
generated by an alpha emitter.
SPECIAL NUCLEAR MATERIALS:

EMERGENCY PLAN

It is appropriate for a fire department to have a procedure in which firefighters
may cease fighting a fire when radiation levels reach dangerous levels. This
is similar to procedures when great heat or smoke cause firefighters to cease
fighting a fire from a threatened location.
TECHNICAL ISSUES DISCUSSED
The following technical issues are discussed: Relative Biological Effectiveness; 241Pu as a contaminant in special nuclear materials; Emergency planning
with respect to special nuclear materials.

MEMORANDUM AND ORDER
(Licensee's Partial Response Concerning Temporary Stay)

Memorandum
On October 20, 1990, I issued a temporary stay of the University of
Missouri's (Licensee's) use of plutonium, neptunium, and americium in the
1RUMP-S Project The decision was issued, pursuant to 10 C.P.R. §§ 2.1263
and 2.788, before Licensee responded to the filings that prompted my action.
The ground for issuing the temporary stay was that the criteria for a stay had been
met, including the likelihood (based on the available filings) that the Missouri
Coalition for the Environment, the Mid-Missouri Nuclear Weapons Freeze, Inc.,
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the Physicians for Social Responsibility/Mid-Missouri and several individual
intervenors (collectively, "Intervenorsj would succeed on the merits of a variety
of their allegations. 1
Now Ucensee has responded in a thoughtful, well-documented way that
causes me to reverse each of the determinations that they have addressed.
Under the procedural regulations, Intervenors are prohibited from replying to
Licensee's response. 10 C.F.R. § 2.788(d) (applicable by inference to 10 C.F.R.
§ 2.788(i». They may, however, move for reconsideration of this decision within
10 days on the ground that I have acted erroneously on the information that is
before me. They may not submit new evidence with respect to the temporary
stay.
Although many of the grounds for the temporary stay have been eroded, the
stay will remain in effect until I receive and evaluate Licensee's response to my
findings concerning the likelihood of success on the merits COncerning the use
of improperly tested HEPA filters.
Ucensee's thoughtful response to the two principal issues of concern to me
relieves me of any serious concern, at this time, concerning its competence or
the competence of its investigators.
I.

CURIE CONTENT OF

241pU

In granting the temporary stay, I sta1OO:2
SectiOll 70.22(aX4) of 10 C.F.R. requires that an applicatiOll for a license include the

name, amount, and lpeCific:aLiau Cmcluding the chemical and Jilylical form and; where
applicable, isotopic COIltent) rl the special nuclear material. Regulatory Guide 10.3, which
hal IUggestive foree in thil proceeding, requires in lectiOll 4.3:
the special nuclear material requested Ihould be identified by isotope; chemical or
phylical fonn; activity in curies, millicllTiu, or "ucroCIITiu; and DWI in graml.
SpecificatiOll of isotopel lhould include principal isotope and lignificant conIaminants.
[Empwis added.]
The Declaratioo rl the TrumpS Review Panel penuadel me that Intervenon are likely
to succ:eed OIl the meriu of the following argumen1S:

1 The purpI»O cl the stay ,... to protect the public lafety from a poaible risk dillin, the lime that IJccnacc is
p!q)U!n& ill raponse. ThillCCllllto be the proper bWncc between appm:nt aafcty riIb mel m ad_ impact
oau-.
Obviously, in IUCb a ailuatim, there,... JlO finding oathe "IncrilI" of the In!crvenon' allcptioal. T'bcn: coold
be JlO fair finding 1IIIIil1Jcallcc bad a RUOIlIble chalice to respmd. Howm:r, tbcIe IIUIIICICI of leg" plesding
arc bud to c:cuwj ICCUrllely in prell aCCCIWIII and I am IWInI thaI, u a ft:IUlt, OPO effect of the ialwIce cl the
t.emporuy Illy ,... that the 1'qlUl&tiCll of the Uni-my of MiIIowi IUfl'creclm IIJIdaerved adw:rte impact.
2Memoruubn mel ar= (Grml of Tcmporuy Stay), LBP-9().3S, 32 NRC 159, 264-6S ('"Tcmporuy Stay

Ordd').
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•

Ucenscc failed to disclose that there were ocher forms of plutonium present in iu
material «her than just Pu-239 and Pu-240 and that those forms may contAin curie
amounts
other plutonium isotopes, not just millicuries or microcuries;

or

•

or

the total curie content
plutonium possessed by Ucensee, whether the .ource
of the material be we&pall grade plutonium or reactor grade plutooium, is
substantially. in excess 2 curies;

or

•

Ucenscc'. penonnel should have known that the curie content of iu pIutooium
wu far more than it disclosed and this casu doubt on their competence_]

I now find, based on the "Affidavit of Dr. J. Steven Morris Regarding
Plutonium Content," October 29, 199()4 (Morris Affidavit), that these findings are
no longer valid. The TRUMP-S Review Panel was relying on library research
that led it to the apparently incorrect conclusion that Licensee had to be using
either weapons-grade plutonium or reactor-grade plutonium and that the smallest
amount of 24IPu that could be present would be about 5 curies.' By contrast,
the Morris Affidavit provides a detailed analysis of the form of plutonium that
Licensee possesses, including "New Brunswick Laboratory Certified Reference
Materials Certificate of Analysis, CRM 127" (Attach. 16), a similar analysis by
the National Bureau of Standards of a predecessor form of this same material
(Attach. IB), a 1982 analysis of this same special nuclear material by the Los
Alamos National Laboratory (Attach. 7) and a calculation deriving the amount
of 241Pu in September 1990 from the Los Alamos analysis (Attach. 6).
At the present time, it appears likely that Licensee can succeed on the merits
of each of the following arguments:
• 'nle plutooium that the Ucensee hu received is a lingle S gram lot of New
Bnmswick Laboratory (NBL) Cenified Reference Material (~ 127.7
•

A conservative estimate of the total curie content of the 10 gms of plutonium that
Ucenscc is authorized to possess - including 1.21 curiel
2411\11 - is 1.992
curies.'

or

] DecLaration of TRUMP-S Review Panel at 6-10.
4 Attachment to • ktte:r to me Cram Maurice Axelrad, October 30, 1990. I find that Mr. Morris is qualified u
an expert wi_ with rcapect to !WI testimony by reason d his education and professionll experience. Mom.
Affidavit at 1-2.
5 I haw no opiniat concaning whclher the TRUMP-S Review Panel should have known that other forms of
plutonium were available. I have Icme Iympathy for their plight bccauac In !his litigation they had 110 formll
cIiscovefy righta -that is, no right to obtain answera to their questiona Cram the Liccnscc. I have no rcuon to
doubt their ainccrity or their peril cxpc:rtisc - a1Ihough their IpccifiC knowledge concc:ming!he availability of
Iltemative Uotopic COIDpClSitiOl1l d plutonium doca aecm to be In acme doubt It !his time.
6 All auadlmc:nta arc to !he Mom. Affidavit.
7 Mom. Affidavit at 3.
11bc p<lIlCIIion or:z.tll'll is not cxprcuIy authorized in !he licenso amcndmcnL
'1bc amount is derived Cram !he Los Alamoc anIl)'lis (Anach. 7), adjusted according to I.Icenscc'. estimate
(Auach. 6) and aummuizcd in Mom. Affidavit, Table I, at 6 - adjusted by aubtracting aIpha activity attributed
(COMfllUd)
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• The biological effectivmess of 1.21 curies of 241Pu is the .ame u .0242 curies, or
24.25 millicuries, of an equivalently effective alpha-emitter.10

«

• Although it would have been preferable to disclose thi. quantity material u a
.ignificant contaminant IlIlder the regulatioos, .ince it is equivalent to a millicurie
quantity of an alpha emitter, this anissioo is not fatal to the application.11 I .hall
authorize the Staff of the Nuclear Regulatoty Commission to amend SNM-247 to
permit the possession of this material and shall coosider the license application to
be amended to cootain thi. new informatioo IlIlti1 Staff hu had an opportunity to
act.

• The failure « licensee to disclose the presence of 1.21 curies of 24 IPu - the
equivalent in biological effectivmess of alpha radiatioo equal to .0242 curiel in the licensed amo\lllt of plutonium does not cast doubt on its competence or on
the competence of its penooneL AlIhough I coosider this to be a mistake, it is a
mistake without any .erious .afety .ignificance.
'

n.

EMrnRGENCYPL~G

In granting the temporary stay, I stated:u
Intervmon rorrectly point out that licensee'. posses.ion « 2S curies « Americium
require. them to conduct an evaluatioo or to have m applicable emergency plm. The
Declaratioo of the Trump-S Review Panel at 17-22 penuade. me that Intervenon are likely
to IUcceed on the merits of the following arguments:

to Americium. (If the americium II included, the total c:wic c:mten111 1.992, which b 1Iill1ca than 2. However,
I find thlt it b not ncccuuy to include the amerlcimn in axnputing the amount d p1utmium.)
I note also that the Statement of Considcrationa to 10 c.F.R. Putl30, 40, and 70, "Emc:racnCY Prepuednea
for IUd Cycle and Other Riclioattivc Material.Ilccrucca,· April 7, 1989,54 Fed. Reg. 14,051 It 14,052 alItca
that the table d quamitieo in Put 30 -mclud.... all aIpba aniucn 1iIIed at any I i _ for which the quantity to
theoretically cIc1iftr a I-rem cffCClivc dOlO oquivalCl1l would be lea than 2 curl.....• It thcrdoro appeuI that the
NRC cIid not intmd to includc 241 I'll, whidt b a beta emitter, in the 2 curiea or pIutaoium liatt:d in the JqU1ationl
u the lhmlbold for ClllCl'pcy plannina.
10 McrriI Affidavit, Findina 29, at 12 (citing 10 C.F.R. Put 71, Tlble A-2. Tho derivation or miIlk:urio b my

own.

11 Reau1a1Or)' Ouido 10.3, "Ouido for the Preparation d Applicatima for Spocial Nuclear Material. Ikens .... of
Lea Than Critical Mua Quantitiea.- IOCIim 4.3 proridCl:
the ipOCial zmc1car material. requartod Ihould be idC1li1iecl by iIotopc:; chemical or physical form; activity
in cmiea, 1fIillicwiu, orlflicrocwiu; and IIWI in 1fIIDI. SpcciJication ofilot.opea Ihould include principal
iIoIopo and aianific:ant contaminanII. Major dosHDlIIrib..wo, emtaminantl preac:nt or CJ<pec:tecI to build
up are d paticu1ar Intaat.. [Empbuil addcd.]
Note that the Nuclear Material. Tnnaactian Report thmuah which Ikenseo received the ipOCialllllc1cu material.
from Rockwelllntcmatianal Cmpontian cIiIc10aecI that it cmtainecl tnco amOUlltl or Pu-241 and Pu-24Q. Mom.

Affidavit, Auach. 3.
Note also tha11111aYmo11 have allied at .even! occuiOlll that Uamoe hal pcrmiuim to pOIICII 0.7 curie
of plutonium. That doea net appear to be the c:ue. Tbr:ir pcrmbaian it to pOIICII 10 &rami d "PIuIonium239/P1utanium-24O" in accordanco with ill .pp1i.c:ation and th!eo apeci6ec11caen. SNM-247, AmendmCl1l No. 12.
Docbt 07().()()270 (Mar. 19, 1990). I find that they can alJo pOIICII tho Ulocialed 241Pu.

U Tcmpcruy Stay OnIer, IJJP-90-3S, 32 NRC at 264.
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•

the only anal)'li. of potential release fiactioo. provided 10 me 10 far by Lic:en.ee
is _ "IUDIJDU)'" of _ IlUdy that does DOt exist and that doe. DOt provide adequate
umnnce d safety to the publiC;

•

the ummptioo. in the "mmm_ry" are not conservative; .

• emergency _ctioo is likely 10 be needed beymd 1 mile from the Alpa uOOraIOry;13
•

the local fire department may respond 10 _ fire but would DOt fight iL14

With respect to my finding concerning 2S curies of americium, Licensee
now states that 10 C.P.R. § 3O.32(i) was not applicable to Licensee's application
because the license was granted before the effective date of the regulation, April
7, 1990.15 At this time, I am not prepared to accept the conclusion that the
section is not applicable in this proceeding; this question seems to me to require
briefing.16
It is clear that the application did not need to show compliance with this section prior to the time it was granted. However, this proceeding is now pending,
and it is my responsibility to review the adequacy of the licensing application
at this time. It is general practice at the NRC to permit applicant to amend its
application papers to remedy defects that may be disclosed during the pendency
of a proceeding, thus creating a dynamic licensing environment During this
period of adjudication, it seems to me that Licensee also ought to show compliance with new regulations effective during the pendency of the proceeding.
However, this is a point on which I am not aware of precedent, so I will request
Licensee to brief this point as part of its response to Intervenors' written filing.
Intervenors may respond 10 business days after receiving Licensee's document
Despite this difficulty concerning Licensee's legal position, I nevertheless
have resolved my doubts concerning the adequacy of its emergency planning,17
To begin with, let me state that I am satisfied that the Columbia Fire Department
will respond to a fire at the Alpha Laboratory and will take appropriate action.
The Affidavit of Henry Ottinger, which was the basis for this portion of my
opinion granting a temporary stay, is a hearsay report of a conversation with

m.

13 DccIantion of TRUMP-S Review Panel, Table
at 21b; al1lc:hecl ANSJ/ANSI5.16 (1982). "Emergency
Cu-."
14 DccIantiOll of IIemy Ottinger. Em 2.
15 54 Fed. Rea. 14.051 (Apr. 7. 1989). Letter rL October 30. 1990, It 3-4 n.l.
us AhhouJb Ucenaee'.ldIcr rL October 30. 1990. ,... DOt labelecl U I JaPOIIMI to any p1eaclina, I COIIIidc% it to
be I RIpOIIIC to my order md to the p1eadinp that prompted it. Hcnoc, • reply ia cut rL crder md Mr. Green'.
ldIcr of October 31, 1990, which b I reply, cannet be COIIIidered in thb prooccdina. He may reaubmil lOme
of the matcrl.al, if Ipproprlate, U • motim for m:omideratim of thia Order or u • apccially permitted reply to
A~" nspcnae to the wrluen 1i1in&.
1 Because I am utiafiecl with the anerJCl1CY planning at thia IlIge rL the proc:eecIin& the evaluatim rL rlak
b DOt JdCYIftL At. thia point. hORYa", nothina baa bern aubmillecI that wculd chango my findinga cma:rning
the likdihoocl that Intervmom could aucceecI em the mcrill of their claim that Applicant'. evaluatiem of riaIt ia
inadequate.
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Erman L. Call, Battalion Chief for the Columbia Fire Department Mr. Call now
states, by Affidavit of October 24, 1990, that he disagrees with Mr. Ottinger's
inteIpretation of his remarks. Regardless, Mr. Call's own affidavit is direct
testimony and is entitled to greater weight
Mr. Call states that "the Columbia Fire Department would perform fire duties
in response to an alarm at the MURR [Missouri University Research Reactor]."l'
He then states that:
Such firefighling would continue wuil such time al the creWI enCOUDlcred ndiation levels
that the Incident Commander determined might subject the crew to unacceptable ndiation
doses.

•••

The amelll MURR Emergency Plan (page 12, S.O.1 Protec:tive Actions for All ClaISCS)
lhowl the aa:eptable radiation doses and whether anyone from the Columbia rue Department
would be subjected to that maximmn would be at the judgment of the Incident Commander
based at the conditions at the time. 19

This affidavit therefore raises the possibility that conditions could exist in
which a particular crew might avoid a radioactively "hot" area. In this sense,
they might temporarily interrupt or redirect their firefighting activity. If their
activity were interrupted, they would then resume their duties as soon as feasible
- just as they might do in an ordinary fire when affected by smoke or great
heat To my mind, this shows careful planning with the lives of the firefighters
as an important consideration. Nothing Intervenors have said indicates that this
is a defect in the emergency plan.
I also have received the "Affidavit of Walter A. Meyer, Jr. Regarding
Emergency Planning," October 29, 1990 (Meyer Affidavit), and I have studied
it with great care. I am convinced that he is qualified by reason of experience
and education to testify concerning the adequacy of the emergency plan for the
work on 1RUMP-S in the Alpha Laboratory.
I am convinced by the Meyer Affidavit that Licensee is likely to succeed on
the merits of each of the following allegations:
•

The MURR Facility Emergency Plan hal been 8ppI'CIYed by the NRC and appliel
to all activities within the MURR Facility, including the AlIiJa Laboratory in the
bascmenl of the MURR Facility.2O

• The Columbia rue Department (CFD) would figk fires involving ndioactive
materials at the MURR facility, including the Alpha Laboralory. The CFD
participates in biennial training of its personnel a1 the MURR Fac:ility. Six firemen

11 Affidavit, Em A19 14,

20 Meyer Af6c1avit at 3.
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from the two fire companies that would respond to the MURR Facility 1mderwmt
orientation tour of the Alpha Labontory and usociated facilities. The CFD
also hu panicipated in dri1IJ at MURR that involved radioactive material. u part
of the drill .cenario.21

III

• The emergency plan calls for exten.ive coordinllion during an incident between
trained professionals watking for the MURR Facility and the firefighters who might
respood.22
•

Features eX the Alpha Laboratory have been designed to minimize the effect. of a
fire.23

• Fire detection and fighling equilXllent is contained in !he Alpha Laboratory IIld
nearby.24

• The MURR Facility employ. Control Room operators who work 24 hour. a day
IIld are prepared to respond, even at times that there are no pencnnel in !he
AltN Laboratory, to alarm. in the c:onlrol roan at MURR !hat indicate emergency
condition. in the Alpha Laboratory.2S
• There are plIIls to deal with severe fire. in the Alpha Laboratory.26
• The CFD would use the same procedures at !he Alpha Laboratory that they
generally apply to fires involving hazardous, chemical, or oIher types d radioactive
material This is adeqUlte.27
• Generally, appropriate detection, fire fighting and decontamination procedures have
beenack¥ed.2I

m.

EFFECT ON STAY MOTION AND ON

WRITIEN PRESENTATION

The purpose of this Memorandum is to address issues related to the temporary stay that I granted. Because the procedures on the request for a stay and the
written presentation are different, findings in this decision concerning "likelihood of success on the merits" are not conclusions that affect the determination
of the issues raised by the Intervenors' written presentation.29

2114. at 7.
2214. at 7-8.
23 14. at II.
2414. at 8-1D.
2S 14. at 14.
26 14. at IS.
2714. at 16.
21

14.. passiM.

:zg Since I am authorizecllO ddermlnc the oulaIme or thiJ cue baaed (XI the wtiIIm fi1inp. Intcna!on' mllli(XI
foc SIlDllDU)' DiapoIition, Octolxz 25. 1990. ICCmI indcvanL The Million foc OIhel'Rc1icf. contained in the

same doc:unxm. me:rils a reIpOIIIc.
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Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 1st day of November 1990, ORDERED, that:
1. Findings in the accompanying Memorandum supersede those in LBP9()'35, 32 NRC,2S9 (i990) (Temporary Stay Order).
2. The Staff of the Nuclear RegulatQry Commission is authorized to amend
the license of the Curators of the University of Missouri so that they may possess
up to 1.21 curies of 241Pu as part of the 10 grams of plutonium that they are
authorized to possess under SNM-247. Should the Staff decide that it is not
appropriate to issue such an amendment, it may file a statement of its reasons
within 15 business days of the date of issuance of this Order.
3. The temporary stay I issued on October 20, 1990, shall continue in effect.
4. Parties may file a request for reconsideration of this Memorandum and
Order within 10 business days of the date of issuance of this Memorandum and
Order.
Respectfully ORDERED,
Peter B. Bloch, Presiding Officer

ADMINISTRATIVE JUDGE
Bethesda, Maryland
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Cite as 32 NRC 368 (1990)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD
Before Administrative Judges:

John H Frye. III. Chairman
Dr. Jerry R. Kline
Frederick J. Shon

Docket No. 50-440-0LA-2
(ASLBP No. 9O-60~'()2-0LA)

In the Matter of

CLEVELAND ELECTRIC
ILLUMINAllNG COMPANY. st a/.
(Perry Nuclear Power Plant.
Unit 1)

November 1. 1990

Staff issued a license amendment that permits Licensee, rather than Staff, to
set cycle-specific parameter limits for the operation of the reactor, provided that
Licensee employs Staff-approved methodology. As a result, no opportunity for
a hearing on the cycle-specific parameter limits will be offered. Following a
stipuJation of fact agreed to by the parties which provided that the license amendment issued to Licensee does not permit the Licensee to exercise discretion, the
Licensing Board concluded that the license amendment will not improperly deprive intervenor of hearing rights guaranteed by § 189a of the Atomic Energy
AcL

INITIAL DECISION
(Approving License Amendment)

This proceeding results from a petition to intervene and request for a hearing filed on March 8, 1990, by Ohio Citizens for Responsible Energy, Inc.
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(OCRE).1 OCRE petitioned in response to a noticel that NRC was considering the issuance of a license amendment to the Cleveland Electric Dluminating
Company (CEI).' TIle license amendment in question removes cycle-specific
core operating limits and other cycle-specific fuel information from the plant's
Technical Specifications (TS) and replaces them with NRC-approved methodology for determining these limits. These limits provide the technical rules under
which the reactor may be operated. OCRE wishes to litigate a single contention
which states:
The licensee'. proposed amendment to remove cycle-specific parameter limits and other
cycle-specific fuel informatioo from the plant Technical Specificatiool to the Core Operating
Limits Report violate. Section 189a of the Atomic Energy Act (42 USC 2239a) in that it
deprivei members d the public of the right to notice and qlpOrtunity for bearing on any
chlllges to the cycle-specific parametcn and fuel informatioo.

In its petition, OCRE agreed with CEI and Staff that the amendment involves
purely an administrative matter that raises no significant hazards considerations
as the latter term is defined in 10 C.P.R. § 50.92(c). It stated that its intent is to
raise a legal issue, viz.: that the grant of the amendment will deprive OCRE
members of the legal means to participate in the consideration of significant
changes to the plant's cycle-specific operations.
In LBP-90-15, 31 NRC 501 (1990), and LBP-90-25, 32 NRC 21 (1990),
we determined that OCRE had standing to intervene and had stated a valid
contention under 10 C.P.R. § 2.714. We based our conclusion with regard to
the contention on the following reasoning.
The contention asserts that § 189a prohibits the elimination d an opportunity for bearing
00 these change•• Scctioo 189a requires a bearing on license amendments, and changes in
Technical Specification. require such amendments. Thus <>eRE'. contention il correct if
cycle-specific parameter limits and fuel information are d such a nature as to be required to
be in the Tcc:hnical Specificatiool. Clearly, the Troj/JII decision [PortlaNl Genual Electric
Co. (Trojan Nuclear Plant), ALAB-S31, 9 NRC 263, 271-74 (1979)J reqWrcs that sOllIe such
limitatiOOI must be included in the Technical Specifications.
The amendment would both remove these limitations from the Technical Specifications
and permit em to calculate them according to approved methodology. From this we
asswne that em would be permitted to implement the new cycle-specific parameter limits
10 calculated without prior Staff approval. Given the lafety lignificance d the cycle-specific

lOCRB iI a prlvatc, nonprofit c:mporation that IpccializeI in _cud! and advocacy on iauc:I of IIIlclcar ructar
safety mel pnmda the application d the highcat safety 1tIDdant. to I1JclI facililia. It wu an intcrvator in
the Perry operatina IicaIae procecdina. In IhiI pmc:ecding. it I«b to Intenme on bdWf d ir. member and
repraenl&tiYl:, S\IUII L Hiatt, who _ides within IS mileI of the Perry plant. (E and Staff do not question
OCRB'. repaa!lltim8 in this regard.
2 5•• SS Fed. Res- 4282 (Feb. 7,1990).
'CEI II lead app1icant for illclf and Duquesne Light Company, Ohio Edison Company, Pennaylvania Power

Company, mel the Toledo EdiJon Company, co-owDea of the Fmy Nuclear Power Plant.
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parameter limits, this would cn1y be proper if the mdhodology required 10 be IIPPlied doe. not
permit rubltantial discretion at the part of em. In that circumstance, the Commission will
exerci.e its .tatutory responsibilities through approval of the methodology, thereby removing
the need 10 include cycle-specific parameter limits in the Technical Specificatiats.4

In LBP-90-2S, we set a schedule for limited discovery and a 3-day hearing
strictly confined to 'the factual issue posed by the contention, viz., whether
the amendment would vest excessive discretion to set cycle-specific parameter
limits in CEI. Following the completion of discovery, the parties entered into
a stipulation of fact which obviated the need for a hearing. That stipulation is
attached to and made a part of this Initial Decision.
In their stipulation of fact, the parties agree that
[tlhe GR Nuclear Energy methodology for .etting cycle-specific core operating limits, which
is approved by the NRC and specified in the PNPP Technical Specification., does not permit
substantial discretion at the part of Licensees (or GR Nuclear Energy acting u their design
agent) and does not require substantial mgineering judgment 10 derive the cycle-specific
parameter limits included in the Core Operating Limits Report.

The stipulation also states that
OCRB, the NRC Staff, and Licensee. agree that the facts .tipulated and agreed 10 above
demonstralC that substantial mgineering judgment is not needed 10 derive the cycle-specific
information included in the Core Operating Limits Report fnm the methodology specified
in the PNPP Technical Specifications.'

Based upon the above stipulation and on the reasoning stated in LBP-90-15
and LBP-90-2S, we conclude as a matter of law that the license amendment in
question will not improperly deprive OCRE of hearing rights guaranteed to it
by § 189a of the Atomic Energy Act
L, consideration of the foregoing, it is hereby ORDERED
1. That Staff's issuance of License Amendment 33 to Facility Operating
License NPF-S8 is approved;
2. Pursuant to 10 C.P.R. § 2.762, any party aggrieved by this Initial Decision
may take an appeal by filing a notice of appeal with the Commission within 10
days after service of this Initial Decision; and

4LBP-9G-2S, 32 NRC at 26.
'Stipulation at S [po 374. Uifra).
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3. That pursuant to 10 C.P.R. § 2.760(a), this Initial Decision shall constitute
the final action of the Nuclear Regulatory Commission 4S days after its date
unless appealed.
THE ATOMIC SAFETY AND
LICENSING BOARD
Frederick J. Shon
ADMINISTRATIVE JUDGE

Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

John H Frye, m, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
November 1, 1990
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ATTACHMENT
October 17, 1990

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
Before the Atomic Safety and LIcensing Board

In the Matter of

Docket No. 50-440-0LA-2
(ASLBP No. 9O-605-02-OLA)

THE CLEVELAND ELECmlC
ILLUMINAT1NG COMPANY, .t at
(Perry Nuclear Power Plant, Unit 1)

STIPULATION OF AGREED FACTS BETWEEN
LICENSEES, NRC STAFF, AND
OIDO CITIZENS FOR RESPONSmLE ENERGY
The license amendment which is the subject of this hearing authorized licensees to replace the cycle-specific core operating limits in the Technical Specifications for the Perry Nuclear Power Plant Unit 1 ("PNPPj with a reference to
the values in the PNPP Core Operating Limits Report. Furthermore, the license
amendment amended the Technical Specifications to require that cycle-specific
core operating limits be established using the specified, NRC-approved methodology, as described in GESTAR (NEDE-24011-P-A, the approved revision· at the
time reload analyses are performed), and, before each reload cycle or remaining
part of any reload cycle, that these limits be documented in a Core Operating
Limits Report which is provided to the NRC upon issuance. The Technical
Specifications also continue to require that Licensees operate the plant within
the limits specified in the Core Operating Limits Report (referenced in the Technical Specifications) and require the exact same actions to be taken as before,
if these limits were to be exceeded.
Ohio Citizens for Responsible Energy, Inc. ("OCREj has sought to raise
the single issue of whether the license amendment violates section 189a of the
Atomic Energy Act by depriving members of the public of the right to notice
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and opportunity for hearing on any changes to the cycle-specific parameters and
fuel information.
By its Memoranda and Orders dated June 11. 1990 (LBP-90-1S) and July
23, 1990 (LBP-90-2S), the Atomic Safety and Licensing Board ("the Boardj
ordered that an evidentiary hearing be held in this matter to determine whether.
"as a matter of fact, substantial engineering judgment is needed to derive" the
cycle-specific parameter limits to be included in the Core Operating Limits
Report. LBP-90-2S. [32 NRC at 23]. quoting from LBP-90-1S.
Following the completion of discovery in this proceeding and the informal
submission of additional information by Licensees to OCRE. the parties have
agreed to stipulate to the following agreed statement of facts. including the
parties' agreement that the approved methodology for setting cycle-specific
parameteJ' limits does not permit substantial discretion on the part of Licensees
and does not require substantial engineering judgment to derive the cycle-specific
parameteJ' limits included in the Core Operating Limits Report. The parties agree
that this stipulated statement of facts represents a fair and reasonable settlement
of the factual issue designated by the Board for evidentiary hearing.
The agreed statement of facts is as follows:
1. The license amendment (a) authorized Licensees to relocate
cycle-specific core operating limits from PNPP's Technical Specifications into a Core Operating Limits Report. (b) authorized Licensees to
replace the specific values for the core operating limits within the Technical Specifications with a reference to the Core Operating Limits Report.
(c) requires that the core operating limits be determined by using the
NRC-approved methodology specified in the Technical Specifications
and (d) requires that the plant be operated within the limits specified in
the Core Operating Limits Report.
2. The methodology used to establish the core operating limits for
PNPP, including the process for developing inputs. the various models
and correlations used in the methodology. the treatment of the model
and model input uncertainties. and the application of the methodology.
may not be changed without prior NRC approval.
3. GE Nuclear Energy establishes the cycle-specific core operating
limits for PNPP in accordance with the NRC-approved methodology
described in GESTAR (NEDE-24011-P-A, the approved revision at the
time reload analyses are performed) as specified in PNPP's Technical
Specifications.
4. Input parameters to the methodology are based on the intended
modes of operation. plant and fuel design and configuration described
in the safety analysis report and the Technical Specifications. and are
developed from controlled design documents and test and performance
data.
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5. The reload analyses performed by GE Nuclear Energy are fully
verified in accordance with the GE Nuclear Energy Quality Assurance
Program approved by the NRC.
6. The CEI fuel management organization independently reviews
the activities of GE Nuclear Energy, and the PNPP Nuclear Assurance
Department performs quality assurance audits of the GE reload program
and the CEI design control program.
7. CEI reviews the results of GE's reload analyses through its
engineering, licensing, and reactor engineering and fuel management
units, and any changes to the Core Operating Limits Report are required
by PNPP plant procedures to be reviewed by the Plant Operations
Review Committee.
8. The GE Nuclear Energy methodology for setting cycle-specific
core operating limits, which is approved by the NRC and specified in
the PNPP Technical Specifications, does not permit substantial discretion
on the part of Licensees (or GE Nuclear Energy acting as their design
agent) and does not require substantial engineering judgment to derive
the cycle-specific parameter limits included in the Core Operating Limits
Report.
OCRE, the NRC Staff, and Licensees agree that the facts stipulated and
agreed to above demonstrate that substantial engineering judgment is not needed
to derive the cycle-specific information included in the Core Operating Limits
Report from the methodology specified in the PNPP Technical Specifications.
Therefore, the parties believe that the factual questions raised by the Board
in its Memorandum and Order (Granting Petition to Intervene) dated June II,
1990 (LBP-90-15) and in its Memorandum and Order (Denying Staff's and
Licensee's Motions for Reconsideration) dated July 23, 1990 (LBP-90-25) have
been answered.
By stipulating and agreeing to these facts, Licensees, the NRC Staff, and
OCRE believe that the need for the factual hearing ordered by the Board has
been obviated. Therefore, the parties respectfully submit that the Board accept
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as ttue the facts stipulated and agreed to above and cancel the 'factual hearing
scheduled for October 30, 1990.
Respectfully submitted,

Jay E. Silberg

SHAW, PITIMAN, POTIS & TROWBRIDGE
2300 N Street, N.W.
Washington, D.C. 20037
Counsel for Licensees
Susan L. Hiatt
OCRE Representative
8275 Munson Road
Mentor, Ohio 44060
Colleen P. Woodhead
Counsel for NRC Staff
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
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Docket Nos. 50-443·0LR-3
50-444-0LR-3
(ASLBP No. 9O-619-03·0LR·3)
(Offslte Emergency Planning)

PUBUC SERVICE COMPANY
OF NEW HAMPSHIRE, fit sl.
(Seabrook Station, Units 1

and 2)

November 7.1990

MEMORANDUM AND ORDER
(Denying Licensee's Motion ror Summary Disposition
or Issues Remanded in ALAB·937)

In ALAB·937, September 18, 1990,32 NRC 135, the Appeal Board reversed
the Licensing Board's rejection of Massachusetts Attorney General's Contention
47, Basis R. relating to the evacuation and care of children in schools and daycare centers within the Massachusetts portion of the Seabrook EPZ in the event of
a radiological emergency. The proceeding was remanded to the Licensing Board
to explore two related subissues: (1) Whether there is reasonable assurance
that a sufficient number of teachers and day-care center personnel would be
available to escort the children to the designated School Host Facility at Holy
Cross College and remain with them until relieved of that assignment; and (2) if
such reasonable assurance does not exist. have the applicants made satisfactory
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alternative arrangements for the care and supervision of the children both on the
bus trip to Holy Cross College (located in Worcester, Massachusetts) and dwing
their stay at the college. 1d. at 152. The Licensing Board is authorized to suspend
the Seabrook operating license pendente lite should the Massachusetts Attorney
General challenge Applicants' affidavits respecting alternative arrangements. We
are directed to act upon such a challenge with "all possible expedition." 1d. at
137, 152.
Licensees now move the Board for judgment on all issues remanded by
ALAB-937 by seeking summary disposition of three material facts as to which,
Licensees assert, there is no genuine issue to be heard} Intervenors oppose the
motion.2 The NRC Staff is not participating in the resolution of the summary
disposition motion.'
Licensees support their motion with the affidavits of Dr. Dennis S. Mileti and
Anthony M. Callendrello. Each has been found by the Board to be qualified to
speak to the subject matter of their affidavits. Similarly, the affiants supporting
Intervenors, Dr. Steven Cole and Michael C. Sinclair, are qualified to address
the matters set out in their affidavits.
First, supported by the affidavit of Dr. Mileti, Licensees assert, as a general
proposition, that
1. Penonl in rolel of responlibility for «hen before an emergency beginl have role
certainty &boot being responsible for their charges during an emergency independent of

planning and training.

Motion at 4, citing Mileti Affidavit, ,,7-8.
Intervenors do not directly address Licensees' first statement of material fact,
despite their clear obligation to do so. See 10 C.F.R. § 2.749(b). Rather,
Intervenors refer to that portion of Dr. Cole's Mfidavit which discusses role
conflicL In effect, Dr. Cole challenges the inferences one might draw from
Licensees' first statement.4 The Board passes over the first statement because

1I..icemeeI' Motion fot Sumnwy Diapositioa c:L laue.! Remanded In AlAB·937, Octoba' 22, 1990. The Boud
C1IaUinI the motion punuanlto the ~ c:L 10 c.P.R. 12.749. llocnocea' statanent that the moIion.
brooabt pmumt to 10 c.F.R. 12.734 iI, we bc1ieve, I mistake.
21n!ervaxm' Oppor:itioa to I..icemeeI' Motion fot Summll)' Dilpcdtion or I.auc. Remanded In AlAB-937,
NOYaIIb« 2, 1990. S".110 Amendment to In!ervaxm' Oppocitioa to I..icemeeI' Motion for Sumnwy Dispocition
or Iuue. Remanded In ALAB-937, Novanbez S, 1990. In the lauer pleading, lnIcm:nan IUbmiItccI I Jilt of
m.1.eIiaI. f.cu c:onelative to LiccmeeI' 1iat. Itl. It 3.
'In I 1C:hcdu1in& telephone eaIl to Edwin J. Jtcil, &q., Office or Omen! Coun.d, on November S, 1990,
the llcaIIing Boud CWrman obtened that AlAB-937 ~ the I..iccmIn& Board to act with all poaible
ezpcdition In the CYcnt or I c:ballatge to LiccmeeI' poGIioa on the nmanclcd iuuc&. Mr. Ras stated that, although
the NRC Staff inraIda to COIIIUh with FEMA and to ~te In the _oIutioa c:L the nmanclcd IaueI, the Staff
doe.! net object to the Boud'. rulIn& without clday on the pleadinp IUbmittcd by the llcalIccI and InlCm:Don.
He Itatcd that the NRC Staff will ptacnt ill pmitioa In comecticn with any fultbc:r proc:eecIinp nqoimI by thY
onIc:r.
4 s..InIerYcnon' Amendment at 3, citUJ,r Colo Afliclnit, ,,12, 15-23.
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we are denying the motion with respect to the second and third statements of
material fact. Standing alone, unquantUied and general as it is, the first statement
leads nowhere. It is better that the first statement be examined against a relevant
factual background if Licensees remain inclined to prove that assertion.
Licensees' second statement of material fact states:
2. There is reasmable assurance that IUCficicnt .chool pcnormel will respond to care Cor
and IUpcrvise .chool children and day-care center children being evacuated as a result of a
radiological emergency at Scabrodc Station.

Motion at 4, citing Mileti Affidavit, passim.
Intervenors' affiant, Dr. Cole, challenges the second statement directly and in
detail. Cole Affidavit, passim. Since Intervenors need show only that a genuine
issue of fact remains in dispute, the motion with respect to the second statement
is denied.
The third statement addresses the second subissue remanded in ALAB-937.
Licensees' state that:
3. There an: mCficient ORO personnel assigned to care Cor the children at the School
Host Facility, even if luchen should abandon their charges and reCuse to accanpany or care
Cor them in a radiological emergency at Scabrodc Station.

Motion at 4, citing Callendrello Affidavit, passim.
Intervenors counter the third statement with Mr. Sinclair's affidavit which
clearly establishes a genuine issue of material fact.

Order
Accordingly, Licensees' motion for summary disposition and judgment is
denied.
All eligible parties intending to participate in the resolution of the issues
remanded in ALAB-937 are directed to attend a prehearing conference for the
funher identification and simplification of the subissues and to provide for a
schedule for the disposition of the remanded matter.
The prehearing conference will be conducted at the NRC Hearing room, Fifth
Floor, East West/West Towers Building, 4350 East West Highway, Bethesda,
Maryland, beginning at 10:00 am., December 13, 1990.
Since the basic factual positions of the Licensees and Intervenors have
been revealed by the affidavits supporting their respective pleadings, the Board
believes that very little discovery will be required. However, the Board
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authorizes any needed discovery to begin immediately in accordance with Part
2 discovery rules, 10 C.P.R. §§ 2.740-2.742.
FOR TIlE ATOMIC SAFETY
AND LICENSING BOARD
Ivan W. Smith, Chairman
ADMINISlRATIVE LAW JUDGE

Bethesda, Maryland
November 7, 1990
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CURATORS OF THE
UNIVERSITY OF MISSOURI

November 16, 1990

After reviewing the criteria for a temporary stay in light of Licensee's last
responsive filing, the presiding officer decides that the criteria for the stay that
had been gmnted are no longer met and that the stay should be lifted.
RULES OF PRACTICE:

TEMPORARY STAY; SUBPART L

It is appropriate to grant a temporary stay on the application of a party that
shows that the criteria for a temporary stay are met. After the licensee files a
response that demonstrates that the temporary stay criteria are not met, it is then
appropriate to lift the temporary stay.

TECHNICAL ISSUES DISCUSSED

The following technical issues are discussed: HEPA filtration; OOP testing
of HEPA filters; Single-failure criterion, for glove boxes; Glove boxes; Preven-
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tion of plutonium fire; Plutonium (unencapsulated), release fractions for, Release
fraction, plutonium (unencapsulated).

MEMORANDUM AND ORDER
(Dissolution or Stay)

Memorandum
This is the fourth memorandum in this case in which I have addressed issues
related to the granting of a temporary stay. The other memoranda are:
• LBP-90-30 (Temporary Stay Request), 32 NRC 95 (1990);
• LBP-90-35 (Grant of Temporary Stay), 32 NRC 259 (1990); and
• LBP-90-38 (Licensee's Partial Response Granting Temporary Stay),
32 NRC 359 (1990).
In each of these decisions, I have addressed the information placed before me
by the parties in light of the regulatory requirements concerning the granting of a
temporary stay. In LBP-90-30, which was related primarily to the issue of HEPA
filtration, Intervenors" allegations were addressed by thoughtful affidavits filed
by Licensee2; and I denied the request for a temporary stay. Then Intervenors
filed lengthy affidavits by their experts, whom they called the TRUMP-S review
panel, and I issued LBP-90-35 granting a temporary stay and providing for
Licensee to address the grounds for the stay as rapidly as they were able. During·
the time that they have been assembling their response, a stay was put into effect
and trei>t in effect - thus protecting the public because the information before
me showed that the public would be exposed to an unacceptable risk. which I .
determined constituted irreparable injury.
LBP-90-38 was issued after Licensee made a partial response to the grounds
for the temporary stay. The decision made findings favorable to the Licensee but
continued the stay in effect until the final grounds for a temporary stay could be
addressed by Licensee. Now that has occurred, and I conclude that the grounds
for a stay are no longer present and that the stay should be dissolved.
While the Stay process is cumbersome and has produced the appearance of
vacillation, it seems to me to be basically sound and even to be a tribute to the
concern that the Nuclear Regulatory Commission shows for public safety. It
is appropriate that activities should be suspended until evidence of irreparable
injury can be properly rebutted. Until the rebuttal is submitted and found to be

'The Miacurl CoaliIioa for the F.mironmc:nt, the Mid-Milloun Nudcu Weapcm F=-c, Inc.. the Physic:i1Dl
fer Social ReIpoaIihility/Mid-Miaourl O1apccr. IIId ten individual. /n!em:n0llJ.
2ne Curatan or the Uniw:rmy c:l J,6aouri..
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persuasive, there is no way to exclude the possibility that the activity itself is
unduly dangerous.
In the process, there has been some injury to the efficiency and reputation of
the Licensee. However, if the process is fully understood and the carefulness
of Licensee's filings fully appreciated, the damage to its reputation should be
mitigated.

I.

ISSUES RELATED TO HEPA FILTERS

In granting a temporary stay in LBP-90-3S, I said (32 NRC at 265):
The DeclaratiOll.of the Trump-S Review Panel at 22-25 penuades me that Intervenon
are likely to mcceed on the meriu of the following argumentl:

• Uc:c:nsee hat

DOt instaDeci two DOP tested HEPA filters u required by industry
practice. supported by DOE Order 6430.1A, 11300-3.6, which rd'erenc:es ASMB
NSIO;

• it i. not proper to take credit for HEPA fihen that are DOt DOP tested in place;
• in the event of a fire or explOlioo, it i.
whether or not they are DOP tested;

DOt

proper to take aedit for HEPA filten

• a serious fire or explosioo coold remIt in substantial release of c:ontaminWoll
diredly to the environment.

Licensee has now persuasively rebutted each of these grounds, which I shall
discuss one at a time.

A.

Licensee has not installed two DOP tested HEPA filters as required
by industry practice, supported by DOE Order 6430.1A, § 1300·3.6,
which rererences ASME N510

Licensee has submitted "Mfidavit of Veryl G~ Eschen Regarding Argon
Glovebox Exhaust System," Licensee Exh. 7. Mr. Eschen has B.S. and M.S.
degrees in Metallurgical Engineering and has worked for General Electric
Company and Argonne National Laboratory, among others. He also has been
associated with the utilization of DOE Order 6430.1A, "General Design Criteria"
and in field investigations of glove-box systems, both at Rocky Flats planL 1d.
at 1-2. He appears to be a qualified engineer.
Mr. Eschen's affidavit persuades me that Licensee is likely to succeed on the
merits of its argument that the one HEPA filter in the Alpha Laboratory that
cannot be DOP tested in place is an extra filter that is not required in order to
meet the Department of Energy's single-failure criterion (and the general policy
of this agency to require redundancy as a safeguard against accident).
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The reason I accept at this time the argument that the single-failure criterion
is met is that there appear to be two exhaust paths from the glove box and either
exhaust path contains two HEPA filters (counting each of the final, two-stage
. filter system as a filter). This seems to be sufficienL [d. at 2. Additionally, I find
persuasive the Mfidavit of Dr. J. Steven Morris Regarding Steppen Suggestions
and Comments, Licensee Exh. 8 at 3 (f 6) that it is common practice to have
a HEPA filter in the exhaust outlet for a glove box and not to count that filter,
which cannot be DOP tested, as a formal HEPA stage. l\uthermore, I am
assured by Dr. Morris's Mfidavit, at 4-8, that serious consideration was given to
recommendations of Mr. Steppen and that there was nothing hasty or arbitrary
in disregarding his advice that there was a major design flaw in the Alpha
Laboratory.

B. It is not proper to take credit (or HEPA filters that are not nop
tested in place
This statement of Intervenors is correcL However, as I have just discussed
above, Licensee has submitted evidence I am likely to accept on the merits that
it is not coooting on the HEPA filters that cannot be tested in place.

C. In the event o( a fire or explosion, it is not proper to take credit (or
HEPA filters whether or not they are nop tested
Dr. Leon Krueger, who is a Ph.D. chemist employed by MURR, with 20
years' experience as a research chemist, has submitted his MfidaviL Exh. 5
at 1. He appears to be well qualified. Dr. Krueger states, in the following
numbered paragraphs:
10. Both the equipnenl in the AJPa Labontory and the procedures for the 1RUMP-S
experimmu were deligned to reduce the poI.ibilily « a fire. The mc:thock for minimizing
fire hazanh are based en avoiding the presence of (1) a fuelscun:e, (2) an oxidizer, or (3)
the minimal energy/igniticn tempenlure that mull be IUpplied to c:reate a fire.

•••
18. There are no explosives, guol.ine, diCld fuel. kerOIene. fuel ow, motor oW, a1c:obol.
acetcne or other ftammahle solvents cr cleaning agents cr DIbJral gu pipinllYllemI housed
inside the Alpha LIbontoty.

In the remainder of his affidavit, Dr. Krueger discusses in detail the different
items and tools that can be present in the Alpha Laboratory and presents his
expert opinion concerning why each is not a credible source of fire.
Additionally, there is the Affidavit of Chester B. Edwards, Jr., Regarding
the Adequacy of Alpha Laboratm'y Equipment, Fire-Related Features in the
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Alpha Laboratory and General Basement Area, and the Storage and Transfer of
Actinide and Archived Materials (Licensee Exh. 4). Mr. Edwards is a career·
reactor operator who has been a licensed Senior Reactor Opezator since 1968~
and who was responsible f<X' the design of the Alpha Lab<xatory. He states
that the equipment in the Alpha Laboratory has been adequately inspected and
tested. 1d. at 3-5. He then states:
20. The Alpha Labonlory has been cmltnlctcd
floor, walb and ceiling" • • •

10

as to minimize combustJbility oi

•••
31. AI previously de.cn'bed the Alpha Laboratory was COOIIJUc:ted to minimize the
possibility oi a fire spreading from within the A4ia Laboratory to the buanent area. Even
if this were to occur, the COIlIIJUctim oi the basement area is such that it woa1d prevent the
spread oi a fire my funher. The Alpha Labontcxy is housed in the buanent area outside
cmWlIIDcnl. The reinforced poured cooaele vault in which the Alpha Laboratory is housed
has a 12 in. thide cooaele Boor, 8 in. thide cmcrete ceiling, and 16 in. thide coocrete waIls
m the north, east. IOUth and wen.. In effect. the A1pha lAboratory is cnr.ombed inside a
cmcrete vault ilOlated from the rest oi the facility.

These are important portions of Mr. Edwards affidavit However, I have
reviewed the entire affidavit and find it to be thoughtful and persuasive.
The key affidavit on this point, however, is that of Dr. J. Steven Morris
(Licensee Exh. 3). My reading of this affidavit, which analyzes literature in
detail and reaches thoughtful, well-reasoned conclusions, prevents me from
concluding that the Intervenors are likely to succeed on the merits of their
allegation that Ucensee cannot take credit for a HEPA filter in the event of a
fire or explosion. This is because I am likely to accept Dr. Morris's conclusion,
in '43, that:
fire, with a losl of cmWlIIDenl/confinemenl, is not a credible accident relatil'l: to the storage

oi, transit oi, or cxpcrimcntatim with, the actinide materials at MURR. Therefore, any
relcue of actinides from a fire woa1d be filtered through the stade.

D.

A serious fire or explosion could result in substantial release or
contamination directly to the environment

Because Ucensee seems likely to prevail on the merits of its argument that
fire with loss of containment is not a credible accident, I am likely to accept
Dr. Morris's conclusion, in, 52, that in the event of a hypothetical worst-case
accident:
The doses at 100 meters resulting from a hypothetical wont-ale accident at the MURR
involving actinides are negligible. • • • Ac:tual fractional release facton would be smaller
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than 1 x 10-6 and no credit is taken for effective emergency response (i.e., extinguishing
the fire before the entire working inventory is consumed).

In lay terms, Dr. Morris is testifying that in the event of a worst-case fire incident involving experimental materials, less than one-millionth of the materials
involved could be expected to be released to the environment.
I am also completely unable to accept the suggestion of the TRUMP-S panel
that the release fraction should be treated as 3%. That suggestion is born of the
Chernobyl experience, which resulted from a runaway reactor and a graphite
fire. Furthermore, Dr. Morris states that even in that event, which lasted for
over 10 days, there was considerably less than 3% respirable release - since
a significant part of the release was in nonrespirable fuel fragments. Licensee
Exh. 3 at 9. Indeed, based on what I now know, the use of Chernobyl for
comparison seems highly inappropriate here.
II.

CONCLUSION

The criteria for a stay are no longer met.
As discussed above, Intervenors are unlikely to succeed on the merits of any
of their important arguments. I also find that Intervenors have not persuaded
me that either they or the public would be irreparably injured if a stay were not
granted. There is the additional factor of cost and inconvenience to Licensee,
which it has demonstrated in its filing, but in the absence of the other grounds
for a stay, I need not discuss that factor.
I would point out that in dissolving the stay, I am not affecting the breadth of
Licensee's licenses in any way. In particular, this opinion is silent on whether or
not Licensee is properly licensed to possess the 2.41PU and the americium which
it has said are present in the 139PU and 240J>u material that it is authorized to
possess and use.
Nor does this opinion affect the decision on the merits of the written filings.
There will be a procedural scheduling conference by telephone in the near future
to schedule further written filings. I will be able to make decisions about the
possible need for oral argument or for an evidentiary hearing, as has been
suggested by Intervenors, only after I have analyzed all the written filings.3

310 C.F.R. U2.1233. 2.1235; $U also 10 C.F.R. § 2.1209(k).
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Order
Fer all the f<X'egoing reasons and upon consideration of the entire record in
this matter. it is." this 16th day of November 1990. ORDERED. that:
The temporary stay issued in this proceeding is vacated and is of no
further effect Motions foc reconsideration of this Memorandum and
Order may be filed within 10 business days of the date of issuance of
this Memorandum and Order.
Respectfully ORDERED.
Peter B. Bloch. Presiding Officer
ADMINISlRATIVE JUDGE
Bethes~

Maryland
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October 29, 1990

PREHEARING CONFERENCE
MEMORANDUM AND ORDER
On October 16, 1990, a telephonic pre~earing conference was held in the
captioned proceeding. Its purpose was to identify and simplify the issues;
establish a schedule for further actions in the proceeding to include discovery, the
identification of witnesses, and the setting of the time for hearing; and consider
any other matters that may aid in the orderly disposition of the proceeding. NRC
Staff counsel, Susan L. Uual, and Peter C. Moss, president of licensee, Thlsa
Gamma Ray, Inc. (TGR), represented the respective parties.
On the matter of identification of the issues, Staff's position was that the
Licensee had admitted to the violations in its response to the Notice of Violation
and that the only issue was whether the amount of the penalty imposed was
appropriate. Staff would have the Board consider whether a monetary penalty
should have been assessed and whether the amount of the penalty is proper
considering mitigating circumstances. In determining whether a monetary
penalty should have been assessed, a matter for review would include whether
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it was correct to collectively classify the Severity Level IV and V violations as a
single Severity Level m violation under the Commission's Enforcement Policy.
The "Order Imposing Civil Monetary Penalty," dated June 6, 1990 (55 Fed.
Reg. 24,949-52 (June 19, 1990», which granted Licensee the right to a hearing
and defined the scope of the hearing, was predicated on Licensee having admitted
nine violations of Severity Level IV or V. The Order stated ''the issue to be
considered at such hearing shall be whether, on the basis of the violations
admitted by the licensee, consisting of the violations set forth in the Notice of
Violation as modified by the withdrawal of Violation 3, this Order should be
sustained."
In inquiring of Licensee on the issues in the proceeding, it was indicated to
the Board that it had not admitted to the alleged violations.
The Board did not have available to it Licensee's February 22, 1990 Answer
to the Notice of Violation where the admissions to violations were stated to be
contained and upon which admissions the Order specifying the scope of this
proceeding was premised.
We interrupted the prehearing conference to ascertain whether the Licensee's
Answer contained the admission of violations the Order relied upon and if absent,
to obtain the views of the parties on its effect on this proceeding.
The February 22, 1990 Answer has since been furnished to the Board. We
have reviewed it and are satisfied that there is no reason to question that the
violations were admitted as set forth in the Order defining the jurisdiction of
this proceeding.
The Board has the limited jurisdiction defined by the Order dated June 6,
1990. There proved to be no sound reason for questioning the validity of that
Order. The Order limits the scope of the proceeding to whether the amount of
the penalty imposed was proper under the Commission's Enforcement Policy,
i.e., whether it was correct to collectively classify the Severity Level IV and V
violations as a Severity Level m violation and impose a monetary penalty, and
whether the amount of the penalty was correctly arrived at taking into account
the factors in the Enforcement Policy, including mitigating circumstances.
The proceeding does not extend to the issue of whether the Severity Level
IV and V violations were committed. Should the Licensee now have second
thoughts on whether the violations should have been admitted, any proposed
withdrawal of those admissions is not a matter to be raised and considered in
this proceeding because it is beyond its scope.
No further inquiry need be made of the parties prior to resuming the prehearing conference. The briefs referred to during the prehearing conference
are no longer necessary. The resumed prehearing conference will be held by
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telephone on November 7, 1990, at 10:00 a.m. eastern time and 9:00 a.m. central
time.
It is so ORDERED.

FOR TIIE ATOMIC SAFETY

AND LICENSING BOARD
Monon B. Margulies, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
October 29, 1990
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TULSA GAMMA RAY. INC.

MEMORANDUM AND ORDER
(Memorializing Prebearing <;onrerence)
Pursuant to Board Order of October 4, 1990 (unpublished), a telephone prehearing conference was held on October 16, 1990, in the captioned proceeding
for the purpose of identifying and simplifying the issues, setting a prehearing
schedule and considering any other matters that may aid in the orderly disposition of the proceeding.
The October 16, 1990 prehearing conference was recessed to ascertain
whether the Licensee admitted to the Severity Level IV and V violations as
was stated in the "Order Imposing Civil Monetary Penalty," dated June 6,1990
(unpublished), and, if the violations were not admitted, to obtain the views of
the parties on the effect the absence of such admissions would have on the
proceeding.
Following the furnishing of relevant information to the Board, we determined
that there was no basis to question the validity of the June 6, 1990 Order
insofar as it alleged that admissions were made of nine Severity Level IV and
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V violations and that there was no need to obtain the views of the parties as
was once considered.
In a "Pre hearing Conference Memorandum and Order" of October 29,
1990 (LBP-90-42, 32 NRC 387), we memorialized what occurred during the
interrupted prehearing conference of October 16, 1990. The Board defined the
issue in the proceeding to be whether the amount of the penalty imposed was
correct under the Commission's Enforcement Policy, 10 C.F.R. Part 2, Appendix
C, i.e., whether it was correct to collectively classify the Severity Level IV and V
violations as a Severity Level III violation and impose a monetary penalty, and
whether the amount of the penalty was correctly arrived at, taking into account
the factors in the Enforcement Policy, including mitigating circumstances. We
also ordered that the prehearing conference be resumed to complete the original
agenda. The final date for the continued telephonic prehearing conference was
set in an Order of October 31, 1990 (unpublished).
The conference, by telephone, resumed on November 8, 1990. Participating
with the Board in the conference were Susan L. Uttal, Esq., and Sherwin E.
Thrk, Esq., for NRC Staff and President John C. Moss and Peter Moss of Thlsa
Gamma Ray, Inc.
The parties agreed that the issue in the proceeding was that as defined by the
Board in its Order of October 16, 1990.
A discussion was held on the adequacy of the notice given to Licensee of
the matters of fact and law relied upon by NRC Staff in regard to aggregating
and collectively classifying the Severity Level IV and V violations as a Severity
Level III violation for which a monetary penalty was imposed.
Section 554 (b) (3) of 5 U.S.C. provides that persons entitled to an agency
hearing shall be timely informed of the matters of fact and law asserted. The
Board was unable to find in the record that the NRC adequately informed
Licensee of the specific regulatory provisions it relied upon to consider the
Severity IV and V violations collectively as a Severity Level m violation.
Thlsa Gamma Ray, Inc., had requested a hearing by letter dated July 3, 1990,
following the publication of the Federal Register Notice of the "Order Imposing
Civil Monetary Penalty" dated June 6, 1990. In response to that request, the
Director, Office of Enforcement, 'in a letter dated July 31, 1990, advised the
Licensee:
You raise one additional point concerning the fact that the violations in this case were
considered in the aggregate as a Severity Level m problem. This aggregation is appropriate
in accordance with Sections m and V.B and Supplements IV.C.12 and VI.e.S. of the
Enforcement Policy.•.•
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The Board concluded that this apprisal of the Licensee of the applicable provisions upon which NRC Staff was acting along with any additional information
that was previously provided was inadequate to satisfy the notice requirements.
For example, Supplement IV.C.12 of the Enforcement Policy provides:
Breakdown in the ndiatioo .afety prognm involving a number d violatiOllJ that arc related
if isolated, that arc recurring that coUcdivcIy rcpn:,em • pdcnlially .ignilicanlld: of
attention Of' carc1e.me.. toward licen.ed responsibilities [empha.i. supplied].
Of',

The Staff did not inform Licensee as to which of the disjunctive actions the
Licensee is accused of committing. Due process requires that the Licensee be
adequately apprised.
Notice was fully adequate in regard to the Severity Level IV and V violations
alleged. NRC Staff was directed to notify Licensee of the specific provisions.
of the Enforcement Policy upon which it relied to impose the civil penalty on
Th1sa Gamma Ray, Inc.
lt was agreed to by the parties and with Board approval that the required
notice shall be served by letter on the Licensee by November 20, 1990, and that
discovery can commence on December 4, 1990.
lt was further agreed to by the parties with Board approvaJ that the schedule
in the proceeding shall be as follows:
December 4, 1990
January 4, 1991
January 18, 1991
February 1, 1991
February 25, 1991
March 25, 1991
April IS, 1991
May IS, 1991
June S, 1991
June 2S, 1991

Interrogatories to be served.
Interrogatories to be answered.
Requests for admissions to be served.
Requests for admissions to be answered.
Depositions to be completed.
Dispositive motions to be filed.
Responses to dispositive motions to be filed.
Board ruling on motions.
Prefiled testimony to be filed.
Hearing begins.

Discovery can be conducted by either party in accordance with the above
schedule. Discovery of NRC Staff is limited to the extent specified in the
Commissions' Rules of Practice, i.e., 10 C.P.R. §§ 2.72O(h)(2Xi), 2.72O(h)(2)(ii),
2.740(f)(3), 2.740a(j), 2.741(e), 2.744, and 2.790.
During the course of the conference, the Board attempted to encourage both
sides to compromise the civil penalty in accordance with Commission Policy.
However, neither side would move from their initial position.
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Objections to this Memorandum and Order may be filed by Thlsa Gamma
Ray, Inc.. within 5 days after service. NRC Staff may file objections within 10
days after service. The filing of objections shall not stay the provisions of this
Memorandum and Order.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
UCENSING BOARD

Morton B. Margulies, Chairman
ADMINISTRATIVE LAW JUDGE

Bethesda, Maryland
November 15, 1990
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(Offslte Emergency
PlannIng Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et sl.
(Seabrook Station, Units 1
and 2)
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In ex~ining the Licensing Board's rejection at the threshold of various
intervenor contentions concerning (1) the emergency response plan for the
Massachusetts portion of the Seabrook plume exposure pathway emergency
planning zone (EPZ) and (2) the results of a full participation exercise of the
plans for both the Massachusetts and New Hampshire portions of the EPZ,
the Appeal Board reverses the Licensing Board's determination that it lacked
jurisdiction to consider a contention concerning predetermined protective action
recommendations; dismisses an intervenor's appeal relative to three contentions
for want of adequate briefing; and affirms the Licensing Board's other threshold
dispositions of contentions.
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RULES OF PRACTICE: LmGABIUTY OF ISSUES
(RELmGATION IN SEPARATE PHASES OF SAME PROCEEDING)
When one proceeding is divided into two phases, the Licensing Board is
not required to allow an intervenor to relitigate in the second phase an issue
adequately explored in the first phase if the issue does not take on a different
complexion insofar as the second phase is concerned.
EMERGENCY PLAN(S):

MONITORING CAPACITY

"[A]mong other things, the demographic and meteorological characteristics
of a particular EPZ might have considerable influence upon the percentage
of the persons within the EPZ that would, in the event of an accident, seek
monitoring either on instruction or on their own initiative." Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit I), ALAB-905, 28 NRC SIS, 526
(1988).
RULES .OF PRACTICE:
INTERVENORS)

CROSS-EXAMINATION (BY

It is long-settled that an intervenor in an operating license proceeding is
entitled to cross-examine on those portions of a witness's testimony that relate
to issues placed into controversy by another party to the proceeding. Northern
States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2),
ALAB-252, 8 AEC 1175, aff'd, CLI-75-I, 1 NRC 1 (1975). Under recent
amendments to the Rules of Practice, however, an intervenor may not file
proposed findings of fact and conclusions of law on, or appeal the disposition
by the Licensing Board of, any issues not placed (or sought to be placed) in
controversy by that intervenor. See 10 C.F.R. § 2.762(d)(l) (1990).
EMERGENCY PLAN(S): CONTENT (EVACUATION
CONTINGENCY MEASURES)
EMERGENCY PLANNING:
(NUREG-06S4)

REGULATORY GUIDANCE

Regulatory guidance provides that the emergency response plan include the
"[i]dentifica'tion of and means for dealing with potential impediments (e.g., seasonal impassability of roads) to use of evacuation routes, and contingency measures." Criterion llJ.I0.k of NUREG-0654/FEMA-REP-l (Rev. I), "Criteria
for Preparation and Evaluation of Radiological Emergency Response Plans and
Preparedness in Support of Nuclear Power Plants" [hereinafter NUREG-0654].

396

This plainly recognizes that there may be occasions when climatic conditions
will render roads impassable. Sheltering is, of course, the generally acknowledged alternative to evacuation and, as such, qualifies as a "contingency measure" in the event there are impediments to the use of evacuation routes.

RULES OF PRACTICE: DISMISSAL OF APPEAL (FAILURE TO
BRIEF ISSUES PROPERLy)
Allegations of Licensing Board error not accompanied by an explanation of
why the Board was wrong will be dismissed without further consideration.

EMERGENCY PLAN(S):

CONTENT (DEFICIENCIES IN)

"[A] fundamental flaw in an emergency pIan, as revealed in an exercise, has
two principal components." With respect to the first - the exercise "reflects a
failure of an essential.element of the plan [not m]inor or isolated problems on
the day of the exercise • • • ." Respecting the second component - the flaw
"can be remedied only through a significant revision of the pIan" and ''where the
problem can be readily corrected, the flaw cannot reasonably be characterized
as fundamental." Shoreham. ALAB-903, 28 NRC 499, 50S, 506 (1988).

RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFICITY AND

A contention that fails to provide even minimal support for its main conclusional allegation lacks the necessary basis and specificity.

RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFICITY AND

It is not the responsibility of the Licensing Board (or the Appeal Board) to
supply the basis information necessary to sustain a contention. See Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-804, 21 NRC
587,5920.6 (1985).

EMERGENCY PL~(S):

CONTENT (pROTECTIVE MEASURES)

The emergency planning requirement in 10 C.F.R. § 50.47(b)(lO) and the
guidance in NUREG-0654, Criterion DJ.lO.m, indicate only that, in preparing
an emergency pIan, a "range of protective actions" should be considered and
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that the bases for the choice of protective actions be set forth in the plan. See
ALAB-924, 30 NRC 331, 367 n.l64 (1989), petitions/or review pending.

EMERGENCY PLAN(S):

CONTENT (EVACUATION)

EMERGENCY PLANNING:

REQUIREMENTS

There is no time limitation specified in the regulations within which an
evacuation must be completed. See ALAB-932, 31 NRC 371, 408 & n.167
(1990).

RULES OF PRACTICE:

MULTIPLE-BOARD PROCEEDINGS

In creating separate licensing boards to consider the various issues that may be
presented within a single licensing proceeding, the authority of each board to act
(at least in the absence of any Commission directive to the contrary) is governed
by the "jurisdiction" allocated to that board by the Chief Administrative Judge
of the Licensing Board Panel, usually by way of a board constitution notice.
See ShoreiuJm, ALAB-901, 28 NRC 302, 307-08 & n.6, review declined. CLI88-11,28 NRC 603 (1988): ALAB-916, 29 NRC 434 (1989).

RULES OF PRACTICE:

MOTIONS FOR RECONSIDERATION

The Rules of Practice place no affirmative obligation on a party to request a
Licensing Board to reconsider its ruling that is affected by a later Appeal Boord
decision.

RULES OF PRACTICE:
(PARTY'S RIGHTS)

MULTIPLE-BOARD PROCEEDINGS

The discretionary case management tool of the use of multiple licensing
boards in a single proceeding cannot be used to the detriment of a party's rights.
Shoreham, ALAB-902, 28 NRC 423, 430, review declined. CLI-88-11, 28 NRC
603 (1988).

RULES OF PRACTICE:

DIRECTED CERTIFICATION

A party is not obliged by the Rules of Practice to seek directed certification,
a discretionary form of review.

398

RULES OF PRACTICE: APPEAL BOARD DECISIONS (EFFECT ON
LICENSE AUTHORIZATION)

If, in determining that a portion of a Licensing Board emergency planning
determination must be reversed, an Appeal Board is unable to conclude that
there are significant deficiencies in an emergency plan for which Sdequate
compensating measures do not exist, it does not have grounds for the extreme
measure of license suspension. See 10 C.F.R. § S0.47(c)(I).
EMERGENCY PLAN(S):

NOTIFICATION REQUIREMENTS

EMERGENCY PLANNING:

PUBLIC NOTIFICATION

fur the purpose of determining the timeliness of the alerting and notification
process, a decision to initiate the process cannot reasonably be said to be finalized until there has been not only a determination that the siren alerting system
should be activated but also a decision about what Emergency Broadcasting
System messages should be utilized.
EMERGENCY PLAN(S):

NOTIFICATION REQUIREMENTS

EMERGENCY PLANNING:

PUBLIC NOTIFICATION

In contrast to the time constraints delineated in 10 C.F.R. Part 50, App. E,
§ IV.D.3, within which state officials must be notified of the declaration of an
emergency by a licensee and the time within which initial notification must be
completed. there is no regulatory requirement establishing a specific time frame
for a decision to begin notification following the declaration of a particular
emergency classification.
EMERGENCY PLANNING: REGULATORY GUIDANCE
(NUREG'()654); DECONTAMINATION; MONITORING

In contrast to its clear provisions for monitoring and decontamination for
onsite personnel and offsite emergency workers, NUREG-0654 fails to make any
mention of the need for decontamination for evacuees. Compare NUREG-0654
Criteria IIJ.3-.4, 1I.K.7 (monitoring and ~ntamination for onsite personnel)
and id. (Rev. I, Supp. 1) Criterion II.K.3, .5 (dosimeter distribution and
decontamination for emergency workers) with id. Criterion IIJ.12 (monitoring
of evacuees).
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EMERGENCY PLAN(S):

CONTENT (DEFlCIENCIES IN)

A deficiency that may be corrected by relatively minor, additional training,
rather than a significant redesign of the plan, does not constitute a fundamental
flaw.
EMERGENCY PLAN(S):

CONTENT (DEFlCIENCIES IN)

"[Al particular person's failure to follow the requirements of the emergency
plan itself" will not be considered a fundamental flaw unless the person is shown
to perform a critical role and there is no backup structure that would mitigate the
effects of the individual's failure. Shoreham. ALAB-903, 28 NRC at 505-06.
RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFlCITY AND

One of the purposes of the specificity requirement is to put the other "parties
on notice of what issues they will have to defend or oppose." Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-845, 24 NRC
220, 230 (1986).
RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFlCITY AND

"Section 2.714 [of 10 C.F.R. does not permit] the filing of a vague, unparticularized contention, followed by endeavor to flesh it out through discovery
against the applicant or staff." Duke Power Co. (Catawba Nuclear Station, Units
1 and 2), ALAB-687, 16 NRC 460, 468 (1982), vacated in part on other grounds.
CU-83-19, 17 NRC 1041 (1983); see Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-I07, 6 AEC 188, 192
(1973), a/I'd sub nom. Business and Professional Peoplefor the Public Interest
v. AEC, 502 F.2d 424 (D.C. 1974). By the same token, an intervenor should
not be allowed to transfer the burden of fleshing out a vague contention through
discovery by the applicants and staff.

an

RULES OF PRACTICE:
BASIS)
REGULATIONS:

CONTENTIONS (SPECIFlCITY AND

INTERPRETATION (10 C.F.R. § 2.714)

While 10 C.P.R. § 2.714 does not require that all material factual information
supporting a contention be disclosed in providing a basis for the contention, in
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putting forth a c9ntention a party must make a showing sufficient to demonstrate
to the Licensing Board "that there has been sufficient foundation assigned for
it to warrant further explomtion." Philadelphia Electric Co. (peach Bottom
Atomic Power Station, Units 2 and 3), ALAB-216, 8 ABC 13, 20 (footnote
omitted), rev'd in part on other grounds, CLI-74-32, 8 AEC 217 (1974).
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DECISION
In this opinion, we consider challenges to the Licensing Board's rejection
at the threshold of certain contentions advanced by intervenors Massachusetts
Attorney General (MassA G): Seacoast Anti-Pollution League (SAPL): New
England Coalition on Nuclear Pollution (NECNP): the Town of Hampton, New
Hampshire (fOH); and the Massachusetts Towns of Amesbury (1'OA), Salisbury
(1'OS), Newbury (1'ON), and West Newbury (fOWN) in this operating license
proceeding involving the ~eabrook nuclear power facility on the New Hampshire
seacoasL These contentions concern either (1) the portion of the proceeding
addressed to the Seabrook Plan for Massachusetts Communities (SPMC), the
emergency response plan for the Massachusetts segment of the plume exposure
pathway emergency planning zone (Epz):l or (2) the results of the June 1988 full
participation exercise of both the SPMC and the New Hampshire Radiological
Emergency Response Plan (NHRERP), the emergency response plan for that
State's segment of the EPZ.:1

I.
In his brief on appeal, the MassAG asserts that the rejection of several of his
contentions was based on an erroneous common ground: namely, that the issues
sought to be raised by those contentions had been previously litigated during
the hearings held on the adequacy of the NHRERP.3 According to the MassAG,
the Licensing Board was not emPowered to foreclose the litigation of issues
under the SPMC "simply because similar issues had been litigated under the
NHRERP. H4 This is safd to be so because "the SPMC is a separate emergency
plan with a separate response organization, separate and distinct procedures and
separate resources."S
As will be seen in our discussion individually of each of the contentions
the MassAG identifies as having been rejected because of this claimed "generic

1The SPMC wu devised and is to be implemented by the Ipplicants. Public Senic:c Cmtpany cL New
llamplhire, ., aL. in lieu cL a govemment-sponscn:d plan.
:1 S•• 10 c.F.R. Part SO. App_ E.IIV.F.
In two prior decisions. and for the rcuatJ set forth thczCn. we undertook for ICpInIc considc:ntim and
disposition the Ihrcshold rejection of c:crtain ccher contmtions addreascd to either the SPMC or the 1une 1988
excn:isc.
ALAB-937, 32 NRC 135 (1990). p.titiortlor nvirN p.ltdUtt; ALAB-941. 32 NRC 337 (1990).
p.titiotU lor nvirN ~Nlirt,.
3S•• Brie! of the MassachUSCllS Alumtcy General in Support of his Appeal of LBP-89-32 (Ian. 24. 1990) at
2S [hereinafter MuaAG Brief]. Those hearings will be refc:mxl to in Ihia cpWm u the "Nl1RERP phasc" (u
distinguished from the "SPMC phuci of the proceeding.

s..

41bid.
, Ibid.
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error," we cannot accept the MassAG's thesis as it is broadly stated. To be sure,
the two emergency plans are separate and there are many distinctions between
them. And. to the extent that those distinctions are material to the disposition
of a particular issue, it is beyond dispute that the litigation of the issue in the
context of the NHRERP cannot serve to prevent the issue from being explored
anew within the framework of the SPMC. Our recent discussion in ALAB-937
illustrates that point. We there singled out for separate examination the Licensing
Board's refusal to consider, on the ground that a similar issue had been litigated
in the NHRERP phase, the assertion in Basis R of MassAG Contention No.
47 that there was no reasonable assurance that school teachers would fulfill
their assigned role under the SPMC.6 Determining, inter alia, that there were
significant differences between the roles that the teachers were given under the
two plans and that those differences might make teacher role abandonment more
likely in the case of Massachusetts teachers,' we reversed the threshold rejection
of Basis R of Contention No. 47 and remanded the issue to the Licensing Board
for considemtion of that basis on the merits.'
In short. we agree with the MassAG that he could not properly be precluded
by the Licensing Board in the SPMC phase from introducing evidence on
"issues that pertained uniquely to the SPMC."9 It scarcely follows, however,
that the Board was required to allow him (or any other intervenor) to relitigate
in the SPMC phase an issue adequately explored in the NHRERP phase in
circumstances where the issue does not take on a different complexion insofar
as the terms and implementation of the SPMC is concerned. The MassAG offers
no good reason why he should be accorded the proverbial "second bite at the
apple" and we can think of none. Assuredly, contrary to the MassAG's apparent
belief, the mere fact that the two emergency response plans for this single facility
are separate and distinct provides insufficient cause for countenancing any such
result.
With these thoughts in mind. we turn to the contentions (other than MassAG
Contention No. 47 disposed of in ALAB-937) that are said to have been rejected
as a consequence of the asserted "generic error." In doing so, we take account
of specific claims made by the MassAG with regard to the contention under
examination. 10
6This contention wu among thOle listed in the MassAO', appellate brlc:! u having been improvidently tejected
because of the ulCllCd "generic error." &. ibUL
'5•• AU.B·937, 32 NRC at 140, 146-47.
'In the event th,t It concluded that n:uonable IIIUruICC of • response by • IlIfficiClll IIIUIlber of teachc:n wu
lacking, the Board wu then to decide whether the applicants had made adequate alternative unngcmcntl. &.
it/.. at IS2.
'MassAO Brief at 26 (cmphuia IUpplicd). The aingle example of auclt preclusion cited in the brief n:latca to
the teacher role abandonment illUe. 14. at 'Jh.'J:1.
lOWiIh the exception of COl1laltion No. 18, Buia Eo each olthe cantenliOl1l in question received individual, in
addition to generic, allClllion in the MuIAO Brief.
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A. In his Contention EX-18, the MassAG maintains that the June 1988
exercise disclosed "fundamental flaws" in both the SPMC and the NHRERP in
that neither the applicants' ORO (the offsite response organization responsible
for the execution of the SPMC) nor the State of New Hampshire (responsible
for carrying out the NHRERP) demonstrated the adequacy of its "procedures,
facilities, equipment and personnel for the registration, radiological monitoring,
and decontamination of evacuees." In support of this broad claim, Basis B of
the contention asserted, inter alia, that,
in the event of the kind of radioactive release that occurred during the Exercise, resulting in
a clock-wise sweeping plume that hit virtually every town in the EPZ, many more penons
would have been reporting to the reception centen for monitoring than ORO and the State
of New Hampshire had the staff and equipment to monitor within a 12-hour period, even
assuming each team could monitor at a continuous rate of SS evacuees per hour.ll

Treating this assertion as challenging the "overall capacity of reception
centers, including facilities, personnel, equipment and everything, to monitor
the expected population," the Licensing Board ruled from the bench on January
18, 1989, that it was lJarred by principles of res judicata}2 This ruling was
confirmed in the November 1989 initial decision on the SPMC.13 In addition to
the MassAG, SAPL attacks this ruling as well. We agree with the applicants
and the staff that, in the circumstances at hand, the Board below reached the
right result on the matter.
1. The res judicata ruling below stemmed from a determination in the Licensing Board's decision addressed to the NHRERP, issued a year earlier.14 That
determination related to SAPL contentions challenging the adequacy of the reception centers provided in the NHRERP for evacuees from the New Hampshire
portion of the Seabrook EPZ in the event of a radiological emergency.15 Reject-

llIn November 1980, the NRC and Ihe FC<lcra1 Emergency Management Agency jointly issued NUREG06S4/FEMA-REP·l (Rev. 1), "Criteria for Preparation and Evaluation of Radiological Emergency Response Plms
and Preparedness in Support of Nuclear Power Plants" [hereinafter NUREG-06S4J. Included wilhin Ihe guidance
contained in this document is \he provision in Criterion UJ.12 for radiological monitoring of EPZ evacuees:
Each organization shall describe Ihe means for registering and monitoring of evacuees at relocation
centers in host areas. The personnel and equipment available ,hould be capable of monitoring wilhin
about a 12 hour period all residents and transients in Ihe plume exposure EPZ miving at relocation
centers.
This guidance WIS reinforced in Ihe Sep!c:mber 1988 aupplc:ment to NUREG-06S4 concerning utility.prepared
offsitc emergency response plans ,uch u Ihe SPMC. It is now 'lated Ihat \he personnel and equipment available
sluJll be capable of monitoring wilhin about a 12-hour period all residents and transients in \he plume exposure
palhway EPZ arriving at relocation centers. NUREG-0654 (Rev. 1. Supp. 1) at 20.
Il Tr• 15,332-33.
13 Su IJJP-89-32, 30 NRC 375, 562 (1989) (errmeously rcfcmng to \he ruling IS having been contained in an
unfubllihed 1anuary 26, 1989 order).
1 See IJJP-88-32, 28 NRC 6(;7, 714-15 (1988).
15Thosc contentions, SAPL revised Contentioo No.7 and Contention No. 33, wc:rc admitted to \he proceeding
in Ihe licensing Board', Memorandum and Order (May 18, 1987) at 33-35, 44-45 (unpublished).
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ing the claim in those contentions that the centers lacked sufficient monitoring
capacity, the Board relied virtually exclusively upon an internal Federal Emergency Management Agency (FEMA) memorandum offered into evidence by the
applicants in response to that claim. The memorandum was dated December
24, 1985, and signed by Richard W. Krimm, Assistant Associate Director for
Natural and Technological Hazards in FEMA's Office of State and Local Programs and Support. Directed to certain regional FEMA officials, it stated at the
outset that its purpose was to provide "interpretative guidance" with respect to
Criterion IIJ.12, the provision in NUREG-0654 specifying that the personnel
and equipment available at reception centers "should be capable of monitoring
within about a 12 hour period all residents and transients in the plume exposure
EPZ arriving at relocation centers."16 After a brief discussion of the matter, the
memorandum concluded that state and local radiological emergency preparedness plans should include trained personnel and equipment at relocation centers
for the monitoring of a minimum of twenty percent of the population within the
EPZ.
At the time of the res judicata ruling in January 1989, the propriety of
the Licensing Board's reliance on the Krimm memorandum was before us on,
SAPL's appeal from the partial initial decision the prior month in the NHRERP
phase of the proceedingP That appeal rested on the claim that the Licensing
Board's reliance was foreclosed by our conclusion in ALAB-905, rendered at the
end of November 1988 in the Shoreham operating license proceeding, that the
analysis in the Krimm memorandum was flawed in several respects. IS A principal
perceived flaw was the tacit assumption in the memorandum that a twenty percent
planning basis will suffice in the formulation of monitoring arrangements for all
facilities. In this connection, we noted in ALAB-905 our belief "that, among
other things, the demographic and meteorological characteristics of a particular
EPZ might have considerable influence upon the percentage of the persons within
the EPZ that would, in the event of an accident, seek monitoring either on
instruction or on their own initiative.""
In ALAB-924, issued a year ago with regard to the NHRERP phase of this
proceeding, we addressed the SAPL appeal on the monitoring matter (along
. with other issues).20 fur the reasons there developed, we came to the conclusion
that, unlike the Shoreham intervenors, SAPL had not sufficiently challenged the
Krimm memorandum analysis in the course of the litigation of its contentions

16 Su supra note 11.
17 S.. LBP-88-32, 28 NRC at 714-IS.
IBSu LollI Isl4l11l UgMlIg Co. (Shorclwn Nuclear Power Statim. Unit 1). AlAB-90S, 28 NRC SIS. S22-28
(1988).
191d. at 526.
2°30 NRC 331. 3S2-62 (1989). p~ritiollSfor rrlUw p~ltdi"g.
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respecting the monitoring capacity of the New Hampshire reception centers.21
That being so, we further decided, the Licensing Board had not erred in finding,
on the strength of the Krimm memorandum and notwithstanding ALAB-905,
that the twenty percent planning basis employed in the NHRERP was both
reasonable and adequately supported in the record.22
2. As thus seen, in the context of SAPL's challenge to the sufficiency of
the monitoring capacity of the reception centers provided in the NHRERP, the
Licensing Board had squarely before it the question of the acceptability of the
twenty percent planning basis (even if the Krimm memorandum itself had not
been directly. challenged); In its decision on the plan, the Board explicitly upheld
the resort to that basis for NHRERP purposes, and we affirmed that action in
ALAB-924.
Thus, we think that, absent some showing (or at the very least a colorable
assertion) that conditions within the Massachusetts portion of the EPZ materially
differ from those within the New Hampshire portion, the intervenors must be
deemed to be foreclosed from litigating anew the planning basis issue.23 No
matter which particular doctrine of repose might be invoked (whether by analogy
or otherwise), in the circumstances there is plainly no reason to permit the
intervenors simply to replow old ground. Each intervenor - not just SAPL
- had the opportunity during the hearings on the NHRERP to establish that,
in all of its possible applications, the twenty percent planning basis in the
Krimm memorandum is fatally flawed and, therefore, there was an inadequate
evidentiary foundation for the Licensing Board's acceptance of that basis for
any purpose.7A Not having taken advantage of that opportunity, the MassAG
- no less than SAPL - cannot now be heard to insist that considerations
of fairness dictate that he be given a second chance to demonstrate that the
Krimm memorandum, and more particularly its twenty percent standard, should
be universally disregarded.
2114. at 355-59.
2214. at 357-60.
23 It is clear from the dialogue between MassAG counsel and the Licensing Board at the lime of the rejec:tion
oC Contention EX-18 that the Board c:orrectly c:mstrued the cauention u seeking to litigate that issue. Su Tr.
15,333-37. Moreover, the portion of the MassAG Brid that challenges the threshold rejec:tion of the cauention
c:ootains a aimilar acknowledgment that the planning buis issue WII at the root oC the cauention. Su MusAG
Brid at 43-45. In a aubaequc:nt portion of that brie!, id. at 74-86, the MusAG attaclc, the findings of the
Licensing Board, LBP-89-32, 30 NRC at 561-82, that the two reception ccnterI provided in the SPMC are capable
oC monitoring 20% oC the Massachusetts EPZ population within approximately 12 hOWll. We will cmsider that
claint in a subsequent decision dcvoted to rubotmtive findings of the Board.
7A It is long..culed that an intervenor in an operating Iiceme proceeding is mtitled to cross-cumine on those
portions of a wilncu', testimony that re1ste to isrues plsted into eont:rUYerIy by another puty to the proceeding.
NortJu,.,. SIDtu Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2). ALAB-2S2, 8 AEC 1175,
aff'tl. Cll-75-1, 1 NRC 1 (1975). Under recc:nt amendments to the Rules oC Practice, however, an intervenor may
not file proposed findings oC ract and conclusions ollsw on, or appeal the dispooition by the Licensing Board
oC, any issues not plsted (or IOI1ght to be plsced) in controveny by that intervenor. Sa 10 C.F.R. 12.762(dXl)
(1990). These amendments apply only in proceedings that, un1ike the one at bu, were initisted after September
10, 1989. See 54 Fed. Reg. 33,168, 33,179 (1989).
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Our task therefore is to decide whether, in support of his Contention EX18, the MassAG directed the Licensing Board's attention to special factors that
might make the twenty percent planning basis inapplicable to the Massachusetts
portion of the EPZ (as distinguished from the New Hampshire portion). Given
an identification of such factors, there might have been room for a substantial
claim that the resolution of the planning basis issue within the framework of
the NHRERP would not carry over to the plan for Massachusetts. fur, as
previously noted, our criticism of the Krimm memorandum in ALAB-905 was
founded in part upon the consideration that the demographic and meteorological
characteristics of a particular EPZ could have a considerable bearing on the
appropriate monitoring planning basis for that EPZ.
Contrary to the MassAG's insistence at oral argument.2.5 we find nothing
in Basis B of Contention EX-18 (or elsewhere in the contention) that might
possibly be taken as claiming the existence of material differences between the
two segments of the EPZ. Moreover, it seems unlikely that any such differences
that might have existed would have come to light only through an exercise of
the emergency response plan for the Massachusetts portion of the EPZ. Rather,
it is reasonable to suppose that. independent (and well in advance) of the June
1988 exercise, the demographic characteristics of all areas within the EPZ would
have been readily ascertainable through resort to available census and other data
pertaining to population distribution. It is equally probable that available weather
reports would have supplied all of the meteorological information necessary to
determine the presence of any significant variations on that fronL
In short, the intervenors gave the Licensing Board no warrant for allowing
them a fresh opportunity to challenge the adequacy of monitoring capability
through an attack upon the FEMA planning estimate embodied in the Krimm
memorandum. We thus must endorse the Board's refusal to accord such an
opportunity through the vehicle of MassAG's Contention EX-18.26
B. We now turn to the other contentions that the MassAG maintains were
improvidently rejected at the threshold on the strength of the litigation of the
New Hampshire emergency response plan. We consider them seriatim.
1. Mas sAG Contention No. 29 asserts in substance that. because the residents of the Massachusetts EPZ communities lack confidence in, and are hostile
2.5 App. Tr. 46 (Apr. 18. 1990).
26rn the same sectim ofhis brief (It 43),the MusAO _ails the licauing Board', Jefusslto Idmithis Contention
No. 6S. S~1l Memorandum and Order - Pul I (July 22. 1988) at 91·92 (unpublished) [N:rcinafter SPMC
ContentiOlll Order - Pull], nCtlMid.tratWlI dellkd, Memorandum and Order (Ian. 4, 1989) at 9 (unpublished).
That cattcntion alleged, u.ur Glia. that IIIfIicient "resources including personnel, facilities and equipment have
not been secured to adClJUately rc:spatd to a ndiologics1 emergency at Seabrock." The MassAO does not lUte
explicitly ,..hy he believcs that Cmtention No. 65 shruld not have been rejected. Nonetheless, the lumping of
that rejection 'NiIh the rejection of BuiJ B of Contention EX·IS under the heading "2M. Monitoring Planning
Basis" cmics 'NiIh it the plain implicatim that, in the MusAO', opinion, Cmtentim No. 6S shruld have been
accepted in the wake of ALAB·9OS in SIu",1aom. For the reasons s1ready assigned 'NiIh respect to Contention
EX·IS, there is no .ubstance to that thesis.
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to, the Seabrook owners and the NRC, there will be a "confused, disorderly,
and uncontrolled public response" to any endeavor by the applicants' ORO to
carry out the SPMC provisions. Our examination of the four bases assigned for
the contention has disclosed nothing that might provide a distinction between
Massachusetts and New Hampshire EPZ residents in this respect. More specifically, none of those bases supplies any cause to believe that the response of
the Massachusetts citizenry to information, instructions, or assistance offered in
the event of an emergency might differ materially from the response of persons
in New Hampshire. This being so, and there appearing to be no dispute that
behavioral issues pertaining to public response were in fact considered in the
NHRERP phase of the proceeding,27 we agree with the Licensing Board's determination that Contention No. 29 sought impermissibly to traverse territory
already amply covered28
2. MassAG Contention Nos. 30 and 74 are addressed to the same subjecc
snow removal. In essence, the claim is that the SPMC makes no provision for
the removal of snow from the highways and other roads in the communities
within the Massachusetts EPZ. Although acknowledging that those communities
generally rely on private contractors for snow removal, the basis assigned for
Contention No. 30 raises the possibility that the contractors will default in the
performance of that service in the event of a radiological emergency.
In rejecting the contentions, the Licensing Board observed that it could see
''no basis for assuming that an evacuation would be ordered if unremoved snow
makes that protective action impractical.''29 We agree with that observation. In
the event that a snowstorm makes sheltering preferable to evacuation due to
resultant road conditions, the sheltering option presumably will be the adopted
protective action. On this score, the MassAG does not allege that sheltering
would be infeasible or unlikely to be ordered. Indeed, we are unaware of any
suggestion in this proceeding that, except in the case of crowded beach areas,
there are insufficient resources to shelter the EPZ population. And, needless to
say, during the time of year that snowstorms occur, the beaches are essentially
deserted
Contention Nos. 30 and 74 would therefore have an acceptable foundation
only if there were an ironclad regulatory requirement that an emergency response
plan contain provisions assuring that, in any and all climatic conditions, evacuation is an available protective action. Although the MassAG maintains that the
SPMC is deficient in failing to assure that snow removal crews will respond to
light and moderate snowstorms,30 in neither the bases offered for the contentions

27 Su LBP·88-32, 28 NRC at 742-47, 749·S0.
28 S,. SPMC Cmtcnlims Order 291d. at SI, 98.

Part I. at 49-S0.

30MassAG Brid at 28·29.
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nor his brief is there an identification of the source of such a requirement. Our
own review of the Commission's emergency planning regulations and guidance
likewise was unavailing in this regard31 Accordingly, Contention Nos. 30 and
74 were properly rejected irrespective of whether they sought to relitigate an
issue previously laid to rest in the NHRERP phase.31
3. In his Contention No. 34 and the single basis assigned for it, the MassAG
alleges a lack of reasonable assurance that sufficient resources are available
to furnish gasoline to the "hundreds" of vehicles that are likely to run out
of gasoline during a summertime evacuation from crowded beach areas. In
addition, he asserts the same absence of such assurance that ride-sharing will
be available for use by those stranded without fuel.
Opposing the admission of Contention No. 34, the applicants and the staff
both maintained below that there is no regulatory requirement that arrangements
be made to provide fuel for evacuating vehicles. Moreover, the applicants urged
that, to the extent it might be addressed to the blockage of evacuation routes by
stranded vehicles, the contention sought to raise an issue fully litigated in the
NHRERP phase of the proceeding.
The Licensing Board rejected the contention for want of "an adequate basis
to support its admission.''33 The sole justification given for this conclusion was
that the "Mas sAG alleges nothing regarding prior litigation of this mauer, nor
does he even discuss the possibility of mitigating measures that might minimize
the impact of stranded vehicles."34
We agree with the MassAG's insistence on appeal that, contrary to the
Licensing Board's ruling, Contention No. 34 was supported by an adequate basis
set forth with sufficient specificity. We further find entirely insubstantial the
endeavor of the applicants and the staff to justify the result below by renewing
their claim that, in the words of the applicants, emergency plans need not make
provision for "fueling cars [that] run out of gas.''35 Although that may be true,

31For its pm. NUREG-06S4 provides in Criterion nJ.10.lt that the emergency response plan include the
"(i]dmtiJication oC and means Cor dealing ,nth pdaIIial impediments (e.g.• IC&sooa! impassability oC roadJ) to
we or evacuation routes. and eontingcncy measures." This plainly =gnizes that there may be occasions when
climatic eonditions will rmdcc roads impassable. Sheltering is, or c:oune, the generally acinowledged alternative
to evacuation Ind, U IUd!, qualifies u a "contingency measure" in the event there ate impedimenlS to the use oC
evacuation routes.
31In a IeCOnd order, the Licensing BoanIlikcwise rejected at the thn:shold limilar eontentions or certain or the
intervaIorTowns: TON No.1, Basis b (SPMC deficient inCailing to cane to grips with the leOona! impassability
of roads due to mow); TOS No. 21 (SPMC falls to provide adequalc measures to prdeCt the public in the event of
a lnowstonn emergency); and TOWN No. 4 (SPMC leaves IIIOW removal responsibility to local authorities and
TOWN does not have adequalc resowt:CII to clear roadwaYI in a timely Cashion to accommodate an evacuation
during or after a major snowstorm). S•• Memorandum and Order - Part n (July 29, 1988) at 31-32, 52, 56
(unpublished) (hereinafter SPMC Contentions Order - Part 11]. Our reasons Cor aflinning the rejection or MusAG
Contention No.. 30 IIId 74 Ipply equally to these claima.
33 SPMC Cmtcntions Order - Part I, It 55.
34 Ibid.
3' Applic:anll' Brie! (Mar. 5, 1990) at 31.
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it is also quite beside the point. The issue at hand is not whether the applicants
are under an obligation to ensure that gasoline will be at hand for refueling
purposes. Rather, as the MassAG observes, Contention No. 34 seeks to put
into question whether the SPMC satisfactorily addresses the likelihood that
evacuating vehicles will run out of gasoline and the asserted fact that refueling
will not be possible, to the end that there is reasonable assurance that stranded
evacuees will be accommodated and a successful vehicular evacuation will take
place. The failure of either the applicants or the staff even to attempt to explain
before us why this is not a litigable question is enough to undergird our belief
that no good explanation is possible.
In light of" these considerations, we might well be justified in simply reversing
the Licensing Board's rejection of Contention No. 34 as suppOrted by neither
the reason assigned by the Board nor the defense offered by the applicants and
the staff. There is, however, another reason - hinted at by the Licensing Board
but not mentioned by either the applicants or the staff in their appellate briefs why the contention was properly rejected. Certainly the failure of the applicants
or the staff to advocate this reason for dismissal of the contention does not stand
in the way of our recognition of it.
In its decision in the NHRERP phase of the proceeding, the Board explicitly
found, on the strength of the thesis of a "therapeutic community" advanced by
applicants' witness Dr. Dennis S. Mileti, that "the public would share rides with
other evacuees without transportation."36 Although Dr. Mileti's focus appears to
have been on persons lacking transportation at the inception of the evacuation,37
his views on ride-sharing would seem to be no less applicable to persons
who lose, during the course of the evacuation effort and for whatever reason,
transportation that was initially available. Thus, the conclusion is compelled
that the assumption necessarily at the root of Contention No. 34 - that there
is not reasonable assurance that ride-sharing will be available to those stranded
with')ut fuel - was at issue in the NHRERP phase and, albeit subsequent to
the rejection of that contention, was explicitly found to be unwarranted by the
Board below.
In this circumstance, the contention was plainly barred unless the MassAG
offered a reasonable explanation why motorists on evacuation routes in Massachusetts would be less inclined to indulge in ride-sharing than their counterparts in New Hampshire. No such explanation was forthcoming. This is not
surprising. Dr. Mileti's thesis was not area-dependent, and we think it most
unlikely that the MassAG would wish to convey the impression that the inhabi-

36 LBP•88-32, 28 NRC It 744.
37 Su Applicants' Direct Testimony No.7 (Evacultim Tune Estimate and Human Behavior in Emergencies),
Col. Tr. 5622, It 96-98, lOS.
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tants of Massachusetts are less disposed to extend a helping hand to their fellow
citizens than are the residents of neighboring New Hampshire.
4. MassAG Contention No. 35 focuses upon the overheating and stalling
of vehicles departing crowded beach areas as part of an evacuation on a hot
summer day. To the extent that this contention asserts the lack of sufficient tow
vehicles to respond adequately to this problem, the Licensing Board combined it
with another admitted contention (No. 73).38 We agree with the Licensing Board
that, in its other respects, Contention No. 35 was foreclosed. 39 Once again,
the MassAG supplied no good reason to relitigate in the SPMC phase of the
proceeding whether, as Dr. Mileti testified and the Board found in the NHRERP
phase, ride-sharing will be available to those who do not have (or have been
deprived of) their own means of transportation.
5. MassAG Contention No. 48 is concerned with the implementation of
adequate protective measures for those persons who either are patients in the two
hospitals within the EPZ at the time of the radiological emergency or become
injured during the course of the emergency. Basis C asserts that, absent preemergency planning for hospital personnel specifically, there is no reasonable
assurance that sufficient staff will remain or report for duty at the hospital to
perform emergency response functions. According to the basis, "[m]any staff
members will experience severe role conflict and will leave the hospital."
A similar theme is found in Basis A of MassAG Contention No. 49, which
is directed to the measures for the protection of those "institutionalized persons
(e.g., patients in medical facilities) who cannot be evacuated." We are told in that
basis that, especially in light of the absence in the SPMC of any provision "for
informing or instructing hospital staff prior to an emergency of their expected
emergency roles," reasonable assurance does not exist that "sufficient hospital
staff will be willing to remain behind in an emergency to care for patients, rather
than seeing to the safety of their own families who may be evacuating."
The Licensing Board accepted some of the bases for the two contentions,
but rejected the role abandonment bases on the ground that they sought to raise
anew previously litigated human behavior issues.4O We concur.
There is no room for doubt that the issue of emergency worlc:er role abandonment was explored at length in the NHRERP phase and resulted in ex-

38 Su SPMC Contentioos Order - Part I, at S6.
39 1bid.
40 Specifically, the Board rd'c:m:d in its first Iuly 1988 order 10 its rejectioo on that ground or MassAG Contention
No. 47, concc:med with 1Choo1 teacher role abandonment. Su id. at 7&-77. As previously noted, 66. supra p.
403, in ALAB-937 we reversed the rejection or Contention No. 47 00 our dclermination or, Utter a/iQ, aignificant
ractual differcncea between the role assigned 10 New Hampshire teachcn under the NIIRERP and that assigned
10 Massadmsetts teachers under the SPMc.
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tensive Licensing Board findings:41 Manifestly. for present purposes (i.e.. the
role abandonment issue). hospital staff personnel come within the ambit of that
discussion.41 It thus was incumbent upon the MassAG to point to differences
between the situations in New Hampshire and Massachusetts medical facilities
that might have a material bearing upon the application to the latter of any
evidence adduced, and findings made. in connection with role abandonment
at the former. No such burden was assumed by the MassAG below and his
brief to us is equally devoid of any cause to pursue further the matter of role
abandonment by hospital personnel. In short, our reversal in ALAB-937 of the
Licensing Board's disposition of the teacher role abandonment issue is of no
assistance to the MassAG here.
6. In Contention No. 83. the MassAG insists that the SPMC fails to
recognize certain "distinct and unique aspects of human behavior during it
radiological emergency at Seabrook" that assertedly will "pervade" the response
to such an emergency on the part of both the applicants' ORO and the public.
Basis C hypothesizes a "severe fast-paced accident" on "a crowded summer
beach day." Pointing to a purported acknowledgment by the applicants that the
protective measures available to the beach population will not prevent "severe
and in some cases immediate health effects." the basis goes on to assert that
"a situation in which large numbers of individuals receiving doses of radiation
are not able to shelter or evacuate will result in severe. aberrant, and irrational
behavior."
The Licensing Board rejected Basis C because "similar" issues were litigated
in the New Hampshire phase.43 On appeal. the MassAG does not dispute that
this is so..... but argues that "[t]he provisions of the SPMC for dealing with
the problem posed in the contention basis could not have been litigated in a
hearing on the NHRERP."45 This consideration has no relevance. however. unless
there is cause to believe that, in the hypothesized emergency. the conduct of
persons on the Massachusetts beaches would differ materially from that of their
41 Su LBP-8&-32, 28 NRC at 73S-42. In addition. at an earlier point in that decision. the Ucensing Board
specifically addrcsaed c1aimJl of inldequate ltaffing of IIIIlIing homes 10 handle emergency C\'1c:uatims. ttl.. It
698-99.
41This is tIIIe whether or not the putic:ular ItIff member is being called upon in the emergency 10 ful1i1l1
role fordgn 10 thlt c:ustomariIy pcrfonned by him ~ her. The pivotal cmsidention is whether the emergency
plan contemplates (0 it does in the case of medic:a1 personnel) thlt the individual will remain on. or ICpOrt for,
duty in the c:vcnt of the emergency and will have responsibilities for the well-being of individuala exposed 10 the
emergency. If there is thlt contemplation. the possibility of role abandomnent is present im::spective of whether
the role It hand is I familiar or an unusual one. At the lame time. 0 we have previously noted in '\he context
of Ichool teachen. lbandonmml is less likely 10 oc:c:ur if the individual will be called upon in the emergency 10
undertake no more than his or her normal duties. S~~ ALAB-932, 31 NRC 371. 404 (1990).
43 S~. SPMC ContentiOl1l Order - Part I. It 107-08•
.... On this lcore. the Ipplicants Id'er us 10 the disc:ussion in LBP-88-32, 28 NRC It 742-49. !elating 10 human
behavior in emergencies. In the c:ourse of the disc:ussion. the Uc:ensing Board specifically confronted a contention
of the MassAG directed 10 the fact of a luge transient beach population. ttl.. at 74S.
45 MassAG Brief' at 3S.
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New Hampshire counterparts. There is an absence of even a hint of such a
difference in the MassAO's attack upon the rejection of Basis C and we have
no independent reason to think that one might exisLoC6
7. As summarized by the Licensing Board, MassAO Contention EX-13
alleges the inability of the applicants' ORO to control evacuation traffic and
access to evacuated and sheltered areas.47 Bases A, B, and D, as described by the
Board, claim that, during the June 1988 exercise, the ORO failed to dispatch and
to deploy traffic guides in a timely manner following the beach closings in New
Hampshire and Massachusetts (Basis A); issued an Emergency Broadcasting
System (EBS) message recommending the evacuation of two towns without
having obtained either the authority to implement traffic control measures itself
or assurance that state and local authorities would implement ORO's traffic
control plan (Basis B); and failed adequately to assess and to respond to a road
impediment situation injected into the exercise (Basis D).48
The applicants opposed the admission of the contention on the ground that
it alleges only minor or readily correctable problems that do not demonstrate a
fundamental flaw in the SPMC. In addition, the Licensing Board was told by
the applicants that Bases A and B present human behavior and evacuation time
estimate issues already litigated in the proceeding.
The Licensing Board accepted both of these claimS.49 It did not, however,
illume the footing for its conclusion that Bases A and B had already been
litigated.
On his appeal, the MassAO maintains that the three bases do assert a failure
of "an essential element" of the SPMC, "i.e., the ability to control evacuation
traffic f1ow:'.50 In addition, he insists that the mauers covered by Bases A and
B "have most definitely not been litigated previously."51

46In his brief (at 45). Ihe MassAG complains of Ihe Licensing Board'. exclusion of portions of Basis A of
Contention No. 83, .. well as Buis E of Contention No. .". We ate not told, bowever, wby Ihe n:aJ0III assigned
by Ihe Board for Ihose exclusions ate without merit. Accordingly, we need not and do not consider the compWnt.
Su ALAB·937, 32 NRC at 153 0.59 (and case Ihere cited). See also Appeal. Board Memorandum and Order (Dec.
IS, 1989) at 3-4 (unpublished) (advising appellanulhat allegations of Licensing Board error not accompanied by
an explanation r:L wby Ihe Board was wrong will be dismissed wilhout further cmaideration).
For Ihe lime reason, we need not examine furlher MasaAG Contention No. 18, B uis Eo which (although listed
among Ihe contentions laid to have been erroneously rejected u nising a previously litigated issue) received no
individual attention in'lhe MassAG Brief. Su IIIpTrJ note 10.
Still fiuther, we have not been preaented wilh any explanation wby Ihe Licensing Board '. conclusion that
abemnt behavior by driven in Ihe New Hampshire portion of Ihe EPZ would not be a .igniJicant factor in
an evacuation is inapplicable to driven wilhin the Masuchuseus EPZ. See ALAB·932, 31 NRC at 391·98.
in Ihe Board'.lhreahold dismissal of MassAG Contention No. 38 on Ihe IUbject of
Accordingly, we find no
abemnt behavior on Ihe pm of Masuchuseus driven.
47 Su Memorandum and Order (Dec. 15,1988) at 39 (unpublished) [hereinafter Exercise Contentions Order].

=

41 Ibid.

491d. at 40.
50 MassAG Brief at 39.
511d. at 40.
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We find it logically impossible to understand how a contention dealing with
events during the course of a June 1988 exercise could possibly be deemed to
have been litigated in hearings that took place prior to that time. Unfortunately,
the Licensing Board made no attempt to unravel that mystery. Nor are the
applicants of any assistance in that regard. Although supporting the Licensing
Board's rejection of Bases A and B, and although it was their argument that the
Board accepted, the applicants' brief is conspicuously silent on the relitigation
maUer. From that silence, we must assume that, having given the question
additional thought, the applicants now have tacitly retreated from what appears
to us to have been a wholly insubstantial claim.
The other assigned reason for the rejection of Bases A, B, and D of Contention
EX-13 stands, however, on a much sounder footing. In a 1986 decision in
the Shoreham proceeding, the Commission restricted hearings on the results
of emergency planning exercises to those issues. concerned with whether an
exercise revealed "deficiencies which preclude a finding of reasonable assurance
that protective measures can and will be taken, i.e., fundamental flaws in the
plan.",2 In the same proceeding, we had occasion subsequently to determine
that "a fundamental flaw in an emergency plan, as revealed in an exercise, has
two principal components.",3 With respect to the first - the exercise "reflects
a failure of an essential element of the plan" - we observed that "[m]inor or
isolated problems on the day of the exercise do not constitute fundamental flaws
in the emergency plan.t>St Respecting the second component - the flaw "can
be remedied only through a significant revision of the plan" - we pointed out
that, ''where the problem can be readily corrected, the flaw cannot reasonably
be characterized as fundamental."'.5
There is no room for a serious claim that Basis A, Basis B, or Basis D
meets both of these standards. To the contrary, we think it manifest that, even
if the cited exercise deficiencies might qualify as more than "minor or isolated
proNems" (a dubious proposition), they are readily correctable. Accordingly, we
are satisfied that the Licensing Board did not err in declining to admit Contention
EX-13 as supported by those bases •.56

n.
In addition to the challenges to the Board's rejection of several MassAG
contentions on the basis of the prior litigation concerning the New Hampshire
.52 Lo", Islmul U,IItUI, CD. (Shoreham Nuclear Power Station, Unit 1). Cll·86-11. 23 NRC 577. 581 (1986) •
.53 Loll, Is1mttJ U,IItUI, CD. (Shordwn Nuclear Power Station, Unit I), AUJJ-903. 21 NRC 499. 50s (1988).
.54 lbi4.
.5.5 14. at 50s. 506.
.56 Although the contention had 0Ihc:r usislted bues. we do not understand the MoaAO·. appeal to canplain of
their rejection.
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plan, the MassAG and other intervenors have appealed the dismissal of various
contentions on other grounds. With one exception, we find those assertions of
error meritIess.
A. In his Contention No. 28, the MassAG alleges that the protective
action recommendation (PAR) decision criteria for the SPMC fail to meet the
planning standards of 10 C.F.R. § S0.47(b)(10) and NUREG.06S4, Criterion
DJ.10.m, because they do not account for the purportedly significant number
of Massachusetts EPZ residents who live in trailers. According to the MassAG,
this deficiency is important because trailers provide shielding that is notably less
than that afforded by a typical house in the Massachusetts EPZ. This, in turn,
assertedly mandates that the mobile home population be evacuated or sheltered
elsewhere in the event other residents are ordered to shelter. Concluding that it '
sought to litigate the validity of the existing PARs based upon a resident subset
of "unspecified" size, the Licensing Board dismissed the contention as lacking
an adequate foundation. 57
The MassAG now asserts that the Board "impermissibly rejected the contention on evidentiary grounds."38 Putting aside the fact that this otherwise unexplained assertion of error seemingly runs contrary to our directive that specific
reasons must be assigned for intervenor allegations of error,S9 we find that the
Board properly dismissed this contention. Even assuming that the regulations
and guidance contemplate the need for a particular PAR based upon specific
structure sheltering factors - which is not apparent - Contention No. 28 lacks
the necessary basis and specificity. The contention fails to provide even minimal
support for the conclusional allegation that the trailer population is so "significant" that it merits a separate PAR. Moreover, the contention fails to provide any
support for the focal assertion that the sheltering factor for a trailer is less than
the sheltering factor for a wood frame house without a basement, which is the
conservative value utilized in establishing the sheltering PAR for the SPMC.60
The Board thus properly dismissed this contention.
B. In his Contention No. 36, the MassAG declares that because of a variety
of factors, including traffic congestion, frustrated drivers abandoning cars, driver
sickness due to radiation effects, and driver disorderliness, the planned vehicular

57 SPMC Cartmtions Order - Part I, at 48.

SS MusAG Brief at Zl.
S9 S"IUpTtl note 46.
60 S" SPMC (Proce4umI) Implementing Procedure [(IP)] 25, at 18 n.. (Rev. O. Amend. 4).

The SPMC was

admitted u Applicanta' Exh. 42

The cloud IOIIn:C JCduction ractor of 0.9 assigned to a wood frame house without I buc:ment is a rcprcsc:ntative
value rdative to an unprotected outside position. which is considcJCd to have a reduction ractor or 1.0. Applicants'
Em. 34. at 34 crable 10). The c:aucrvatism inhem1l in utilizing this JCduction ractor ror PAR genention is
apparent when it is c:ompaJCd with the JCduction ractors assigned to other types of IlrUctwes. e.g.• muomy
house. no basement (0.6); buc:ment of wood frame house (0.6); basement of masonry house (0.4); Wge office or
industrial-type building away from windowa or doors (0.2 or less). Ibid.
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evacuation of the Massachusetts beaches is not feasible, so that the SPMC
violates 10 C.P.R. § 50.47 and NUREG-06S4. The LicensiIig Board rejected
this contention, finding that previous litigation and logic established that the
beach areas "are spontaneously nearly evacuated almost every day" and that the
issue the MassAG was seeking to litigate, the propriety of the length of the
evacuation time estimates (ETEs) for the beach population, was directly raised
by other contentions.61
Before us, in an apparent attempt to ensure that his contention is not construed
as one challenging the length of the ETEs, the MassAG reiterates that this
contention was based upon the premise that evacuation "is notfeasible at all."Q
This characterization, however, does not aid his cause. In the event of an
emergency, there no doubt will be considerable delay in clearing the beach areas
in the Massachusetts portion of the EPZ. Nonetheless, the potential for extended
delay does not provide an adequate basis for an assertion that an evacuation is
incapable of being carried out at all so as to be "infeasible." In dismissing this
contention, the Licensing Board properly relegated litigation over the MassAO's
various concerns to the issue of whether the ETEs for the SPMC properly reflect
the various delay factors posited by the MassAG.
C. With respect to his Contention No. 39, which asserts that, for a variety
of reasons, the ETEs for the Massachusetts EPZ are "too unrealistic to form the
basis of adequate protective action decision-making," the MassAG protests only
the Licensing Board's exclusion of Basis F. In this particular basis, the MassAG
contends that the ETEs are too short because they do not take into account the
evacuation delays that would occur as a result of evacuation vehicle drivers and
passengers becoming ill from radiation sickness caused by radiation releases
occurring in a wide range of accident sequences. The Licensing Board rejected
the contention on the ground that it lacked foundation for its underpinning that
"radiation sickness can reasonably be expected to cause traffic delays, even
assuming the wide range of accident sequences alleged in the basis.tt6l
Pointing to the Sholly;Beyea/fhompson/Leaning testimony discussed in
ALAB-922,64 before us the MassAG asserts that the Licensing Board "knew
full well" that the MassAG had already prepared testimony that described the
radiation doses that can be expected and the health consequences that would
occur from those doses in the beach areas within the timeframe it would take

61 SPMC ContaIlims Order - Part I. at 59.
Q MassAO Brier at 32 (cmpbuil in original).
63 SPMC ContaIlims Order - Part I. at 62.
64S~~ 30 NRC 2A7. 252·53 (1989). In CIl·90-2, 31 NRC 197. 217 (1990), pclitiottfo,. ,.nilw pcllllill, IIIh
110111. Ma.rstJCItMuu. Y. NRC, No. 90-1132 (D.c. Cit. IJBUcd Sepc. 11, 1990). Ihe Ccmmillion declared Ihat this
tcatimony wu not admisll'ble Cor 1hc proffered purpose of examining 1hc ndiologiea1 dOle conscquencc:s lhat
might arise ID1dcr 1hc NHRERP.
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to evacuate.65 Putting aside the fact that the MassAG provides us with no con-

firmation of what the Board allegedly knew in this regard, his assertion does
not account for his failure, as the proponent of the contention, to reference this
testimony as part of the supporting basis. It is not the responsibility of the
Licensing Board (or this Board) to supply the basis information necessary to
sustain a contention.&! The MassAG having failed to provide some support for
his central premise that radiation exposures can be expected within the timeframe established for an evacuation that will produce potentially debilitating
effects - hardly a self-evident proposition - the Licensing Board properly
found that Basis F lacked foundation.
D. ,In his Contention No. 41. the MassAG insists that the SPMC fails to
provide the requisite reasonable assurance that the Massachusetts EPZ beach
population will be' protected in the event of a radiological emergency. On this
score, he asserts that the ETEs are "simply too long" and that the plan fails
to provide a sheltering option to protect the population "entrapped" because
they are "unable to timely evacuate." The Licensing Board rejected the
contention on the ground that it was "another argument that the protective
actions must accomplish minimum dose savings."67 The MassAG now asserts
that the Licensing Board committed error because its rationale is based upon the
notion that the effectiveness of the plan is irrelevant to its adequacy.1iB Applicants
maintain, with the staff's concurrence, that the contention is simply a restatement
of the MassAG's argument, unsuccessfully put forth in support of the admission
of his Contention No. 36, that the length of an evacuation from the beaches
renders that protective action inadequate.
As we have noted previously, the emergency planning requirement in 10
C.P.R. § SO.47(b)(10) and the guidance in NUREG-06S4, Criterion nJ.10.m,
indicate only that, in preparing an emergency plan, a "range of protective
actions" should be considered and that the bases for the choice of protective
actions be set forth in the plan.m Contention No. 41 does not assert that these
directives have gone unfulfilled. Instead, despite our previous pronouncements
that there is no time limitation specified in the regulations within which an
evacuation must be completed,'10 this contention focuses on the length of the
time it will take to carry out the chosen protective action of evacuation for the
beach population and reiterates the assertion that it is "too long." In the absence
of more, the Licensing Board was correct in dismissing this contention and, as
65 MauAO Brief' at 33.
&! s•• PloilDtUlp1oi4 Electric Co. (Limericlt Generating Swim. Unita 1 and 2). AL4B.804. 21 NRC 587. 592
0.6 (1985).
(;1 SPMC Ccnla11ionI Order Put I. at 65.
158 MauAO Brief' at 33.
mS•• AL4B·924. 30 NRC at 3(;111.164.
70S•• AL4B·932, 31 NRC &t408 " 11.167.
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in the case of MassAG Contention No. 36, essentially incorporating litigation
over the timing of the beach evacuation within that concerning the validity of
the E1E calculations.
E. MassAG Contention No. 56 alleges that "[t]he SPMC does not establish
or describe coherent decision criteria to be used by emergency decision-makers
in formulating an appropriate [PAR] and otherwise fails to provide guidelines
for the choice of protective actions consistent with federal policy." Of the six
separate bases initially proffered in support of this contention, the Licensing
Board rejected only Basis A. In that basis, the MassAG asserts that the
SPMC's proyision for utilizing certain predetermined PARs, which are based
in significant part upon containment-monitored radiation levels, is inadequate.
As grounds for dismissing Basis A, the Licensing Board declared that, as the
licensing board with jurisdiction over "offsite" emergency planning matters,
it lacked the authority to rule on the assertedly "onsite" issue raised in this
particular basis.
Before us, the MassAG maintains that the error in this ruling is clear
from ALAB-916.71 In that decision, rendered in response to a properly filed
directed certification motion, we held that the Licensing Board incorrectly
rejected a previously admitted portion ofa contention (MassAG EX-19, Basis D)
concerning the validity of the computer model utilized to generate the PARs for
the June 1988 full participation exercise on the ground that it lacked jurisdiction
over the issue. In response to the MassAG's allegation of error here, applicants
maintain that Basis A of Contention No. 56 was an improper attack upon the
emergency action levels (EALs) established in the onsite plan, which previously
had been reviewed and sanctioned by the "onsite" Licensing Board.71 The staff,
however, takes a somewhat different tack, arguing that the MassAG's current
reliance upon ALAB-916 makes his assignment of error "untimely," in that he
took no steps when ALAB-916 was issued to resubmit his rejected contention
to the offsite Board for admission.73
As ALAB-916 made clear, in creating separate licensing boards to consider
the various issues that may be presented within a single licensing proceeding,
the authority of each board to act (at least in the absence of any Commission
directive to the contrary) is governed by the '1urisdiction" allocated to that board
by the Chief Administrative Judge of the Licensing Board Panel, usually by
way of a board constitution notice.74 ALAB-916 also made apparent that, under
the apportionment for this operating license proceeding, the "offsite" Board
71 29 NRC 434 (1989).
12 Applicants' Brief at 38 &. n.112 (citing LBP-87-10. 2S NRC In, 19G-94 (1987).
73NRC Staff Brief in Respmse 10 Intervmor Appeals fran LBP-89-32 and LBP-89-17 (Mar. 21, 1990) at 68
[h=inaf'ter NRC Staff Brief].
.
74 S" LollI Islmrd li,htilll Co. (Shordtam Nuclear Power Station, Unit 1). ALAB-901, 28 NRC 302, 307-08 &.
n.6. review tkc/iJud, CU-88-U, 28 NRC 603 (1988).
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that rejected Mas sAG Contention No. 56, Basis A, is the board with "general"
jurisdiction over the proceeding, with the separate "onsite" Board having within
its precinct only those matters relating to "safety and onsite emergency planning
issues." Given this division of labor, as was the case with the contention under
review in ALAB-916, the "offsite" Board here "correctly focused on the question
of the scope of its jurisdiction vis a vis that of the so-called 'onsite' Board.''75
Unfortunately, as was also the case with ALAB-916, "it came up with the wrong
answer.''76
In considering the admissibility of Contention No. 56, the Board declared that
the proper focus was on the distinction, albeit "narrow, and perhaps somewhat
arbitrary," between EALs and PARs.77 Observing that together EALs and PARs
"span the [onsite/offsite] interface," the Board nonetheless found that EALs
"are immediately next to the onsite/offsite interface on the onsite side" and
thus are "onsite" matters, while PARs "are immediately next to the interface
on the offsite side" and so are "offsite" matters.'! According to the Board, the
regulatory assignment of primary responsibility for EAL classification to licensee
personnel, along with the fact that classification is based in substantial measure
upon plant conditions and factors affecting plant conditions, established the
"onsite" nature of EALs. On the other hand, PARs would be considered "offsite"
matters because regulations and NUREG-06S4 guidance place the responsibility
for choosing and implementing PARs upon state and local government response
officials and, in an instance such as this when there is no governmental
participation, upon the licensee's offsite response organization.
With this dichotomy established, the Board found that, although portions of
Basis A made reference to the offsite significance of the predetermined PARs
and therefore seemed to be an offsite matter, the core of the allegation nonethe-

75 ALAB.916, 29 NRC at 437.
76 Ibid.

77 SPMC Conlcntims Otder - Part I, at 82. An EAL defines the level of an emergency limation hued upon
plant conditions and other relevant factoIs. 10 C.F.R. Part SO, App. Eo § IV.C, establishes four classes
EALs
(in ascending order
significance): Notification
Unusual Event, Alert, Site Area Emergency, and General
Emergency. S,. also NUREG-06S4, at 1·3. The Notification and Alert c:1usilications are intended to provide
early and pranpt notification of minor events that could lead to more serious ~ces, while the Site Area
and General Emergency clauificatims are intended to !'eRect conditions in which lignilicant releases are likely or
are occwrlng and could, in the latter instance, include core degradation with the potential for loss of containment.
Ibid. Responsibility for establishing the EALs for a facility, including designation the initiating conditions for
each level based upon plant conditions, rests with the licmsee. 14. Criterion on.l: 166 10 C.F.R. § SO.47(bX4).
In contrast to the EAL, a PAR p a recommendation for protective action that ahould be taken in response to the
emergency aitultion. The licensee is also responsible for having a mechanism in place, bued on (among other
things) the EALs for the facility, that provides a bam for making recommendations to approprim ltlte, local,
or offlite n:spense organization officWs
instances when ltlte and local gavemmcnts are not panicipating in
emergency planning) on protective actims thlt might be taken to avoid projected doses. NUREG-06S4, Criterion
n.I.7. oosite response authorities, however, bear the responsibility for aucaling any lic:cruee-recanmended
PAR and determining whether. taking into account local conditims existing It the time of the cmcrgcncy, it is
"~ate and ahould be implemented in the plume EPZ. Su id. Criteria ll.D.4, DJ.9., DJ.I0.m.
SPMC Cmtcntims Order - Part I, at 82.
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less was the supposed improper utilization of within-containment monitoring
levels for the predetermined PARs. According to the Board, "[s]ince effluent
parameters are a part of the plant status consideration within the dominion of
the plant licensee in setting EALs [(emergency action levels)], ••• Basis A, at
least, is fundamentally an onsite matter."79 The Board thus refused to consider
this basis further because it was not within its jurisdiction.
We agree with the Board's general analysis distinguishing between issues
involving EALs or PARs as onsite or offsite matters, respectively. We do not
agree, however, with its conclusion that the MassAO's particular challenge to
the sufficiency of the predetermined PARs set forth in the SPMC is an onsite
matter. The Board found determinative the fact that the effluent parameter
information that is incorporated into the predetermined PARs is the same type
of onsite information used by the licensee in setting EALs, an onsite matter.
Yet, as a review of the SPMC demonstrates, this type of information plays a role
generally in establishing all PARs, predetermined or otherwise.80 It thus renders
poor service as a mark for plotting the line of jurisdictional demarcation if, as
the Licensing Board correctly concluded, PARs are an offsite matter.
Instead, in line with the Board's general holding concemfng the status
of EALs and PARs as onsite or offsite matters, we find that ascertaining
the nature of the issue raised by Basis A to Contention No. 56 requires
an inquiry into who is utilizing the information and why. For the EAL
process, the primary responsibility for utilizing the onsite information rests
with onsite personnel for the purpose of alerting onsite and offsite response
personnel about an emergency situation at the facility.'1 In contrast, for the
PARs at issue here, the SPMC makes it clear that the primary responsibility
for employing the effluent information rests squarely with offsite response
personnel, i.e., the applicants' offsite response organization, who (in consultation
with Commonwealth officials) are to use it to reach a judgment about what the
Board itself recognized is an offsite matter - establishing an appropriate PAR
for the offsite population.1l We thus conclude that Contention No. 56, Basis A,
raised an offsite issue and that the offsite Board had the authority to consider it
along with the other bases provided in support of the contention.
This finding necessarily brings us to the additional issue posited by the staff:
whether, in light of our ruling in ALAB-916, the MassAO's failure to seek
reconsideration from the Licensing Board of the dismissal of Contention No.

79ft! at 84.

BOSe. SPMC (Procedures) IF 2.2. at 3,15-17 (Rev. 0, Amends. 4 &: 5); id. IF 2.5, at 16 (Rev. 0, Amend. 4).
Bl Su LBP.87-10, 2S NRC at 192-93.
11
SPMC (Procedures) IF 2.5. at 5-11 (Rev. O. Amends. 4 &: 5).
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56, Basis A, precludes him from raising the matter on appeal.83 We share the
staff's concern about the MassAG's seeming lack of genuine interest in the
vigorous pursuit of Basis A when he had the opportunity to do SO.84 Nonetheless,
as the staff implicitly concedes, the Commission's Rules of Practice place no
affirmative obligation on the MassAG to have requested the Licensing Board to
reconsider its ruling some ten months later when we handed down ALAB-916.8S
In the absence of such an obligation, he was entitled to await a final order and
raise the matter by way of direct appeal, as he has, in fact, done.86
Accordingly, we reverse the Licensing Board's determination that it lacked
jurisdiction over the issue raised by MassAG Contention No. 56, Basis A,
and remand- the matter for further proceedings. This, of course, raises the
question whether the full-power operating license for Seabrook may be allowed
to continue in effect pending the outcome of the remand. In comparing the
MassAG's allegations concerning the deficiencies in the predetermined PARs
with the SPMC provisions concerning PAR generation, it appears to us that
the principal factors he asserts should be part of the decision making process as
it relates to utilization of a predetermined PAR are, in fact, included as part
of the overall process that is undertaken before any PAR is finally adopted.87
We are, therefore, unable to conclude that there are significant deficiencies

83 As the sole support for its assertion that the MassAG', aucmpt to invoke AlAB-916 should be tejcctcd IS
untimely, the ,taff cites our decision in Pacific Gas aM Elutric Co. (Diablo Canym Nuclear Power Plant, Units
1 and 2), AlAB-S83, 11 NRC 447, 449 (1980). In that case, we held that an "interested alate" under 10 c.F.R.
§ 2.7lS(c) cannot participate IS a m'lla of right on appeal to allege CIIOl1 in a Licensing Board dmrmination
tegarding seismic issues when it had not been involved in the litigatim of those matters before the Licensing
Board. BCCIIlIC the MassAG dearly wu a run participant below cmceming the predctcrmincd PAR issue, that
decisim has no application in this instance.
84Indccd, the MassAG had atlclSttwo ether opportunities to acck admission of BlSis A of his CCXIlCrnion No.
S6, even before AlAB-916 wu issued. At the time of the offsite Licensing Board', initial JUling. he could have
explicitly n:qucstcd the presiding msitc Licensing Board to admit this portim of the contention, or he could have
sought our in1c:rlocutory review of the Licensing Board', dismissal JUling via din:ctcd cc:rtification (IS he later
succ:casfully did for the cmtcntion cmsidcn:d in AlAB-916). The ataff docs not rely upon thcac considerations
to support its "timdincss" argument, however, and the applicants - addressing only the merits of the Licensing
Board', onsile/ofisite JUling - do not claim that there is any "timeliness" bar to the MassAG', argument on

'L'!'cal
The Rulc:s of Practice also impose no explicit obligation on the offsitc Licensing Board to have n:fern:d the
cmtentim to the msite Licensing Board, although ,uch actim is certainly within the scope of any board', "duty
conduct a fair and impartial hearing according to law, to take appropriate action to avoid delay, and to maintain
order." 10 c.F.R. 12.718. Hnther, IS we have previously concluded with tegaro to the usc of multiple licensing
board, in a ,ingle proceeding, this discretiCillI!)' calC management tool cannot be used to the detriment of a party',
righta. Loll, ls/a1ld U,htUt, Co. (Shoreham Nuclear Power Station, Unit 1). AlAB-902, 28 NRC 423, 430, nvilw
decliMd, CU-88-11, 28 NRC 6ro (1988). Hence, the ofisite Board', fallon: to mer the contention to its msite
bn:thn:n ,eemingly teflc:dl its tacit concum:nce in the MassAG', decision to "rest on his ODS" until the time for
a direct IppeaL
86 So too, the MauAG WIS not obli,ed by the Rules of Practice to ,eek either din:ctcd cc:rtification - a
discn:tiCillI!)' form of review in any event - or to n:filc his cmtcntim with the onsite Licensing Board. Su mpTtl

to

note 84.
87 S,. SPMC (Proccdun:s) IP 2.5, It S-10.

In this tegaro, the MassAG', central pn:mise - that the SPMC
process for evaluating the usc of the predctcnnincd PAR docs not take into account I variety of relevant facton
- may wen be mistaken and thus an appropriate subject for I motion for IWllmI!)' dispositiOlL
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in the SPMC relative to PAR generation for which adequate compensating
measures do not exist and thus do not have grounds for the extreme measure
of license suspension.sa Nonetheless, as we indicated previously in a similar
circumstance,89 should the MassAG wish to challenge this determination in a
motion before the Licensing Board seeking a suspension, the Board is to act
upon the motion, following the receipt of responses, with all possible expedition.
F. In his Contention EX-12, Bases A, B, and D, the MassAG asserts
that the June 1988 full participation exercise demonstrated that the applicants'
emergency warning system failed to comply with the regulatory provisions
concerning. early notification and clear instruction of the general public found in
10 C.F.R. §50.47(b)(S) and Part SO, App. E, §IV.D.3, as well as the guidance
in NUREG-0654, App. 3, and the applicable exercise objective. In Basis A,
the MassAG refers to three instances of what he contends are noncompliance
with Exercise Objective 12, which contemplates a demonstration of the ability
to alert the public and to begin the dissemination of an instructional message
through the emergency broadcast system (EBS) within fifteen minutes of a
decision by state officials to begin notification. He alleges that in these instances,
eighteen, thirty, and fifteen minutes, respectively, elapsed between the time the
person portraying a Massachusetts government representative made a general
determination to begin siren sounding and EBS instructional messages and
the time the siren sounding and the broadcast of EBS messages were actually
initiated. He further contends that the delay was due in large part to discussions
concerning EBS message content that took place between the person portraying
a Commonwealth representative and applicants' emergency response officials,
after the determination to issue a general alert was made but before authorization
to begin the siren sounding and EBS processes was given. Basis B maintains
that applicants' notification efforts in the exercise did not comply with the
dictate of 10 C.F.R. Part SO, App. E, § IV.D.3, that "initial notification" must
be essentially completed ''within about 15 minutes" because in each instance
the time to broadcast the initial EBS message, lasting between three and five
minutes, would have to be added to the existing times in order to complete
"initial notification." The MassAG claims that this would add significantly to
the exercise times, clea.dy placing them beyond the applicable regulatory limit
for initial notification. Finally, in Basis D the MassAG states that the exercise
demonstrated that the total length of time from the declaration of an emergency
condition to the completion of initial public notification is overly lengthy in that
too many "physical and administrative steps" exist in the applicants' alert and
notification system to provide timely completion of public notification.

ISSte 10 C.F.R. §50.47(c)(1).
19 SII ALAB.937. 32 NRC It 152
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The Licensing Board rejected Bases A and B on the ground the MassAG had
substantially and improperly lengthened the time periods involved in all three
incidents through an interpretation of the applicable regulations and guidance
in a manner that failed to recognize a notification decision is not complete, so
as to start the fifteen-minute period running, "until the important aspects of the
notification have also been decided."90 The Board also found those bases failed
to meet the pleading requirement that any purported exercise deficiencies must
be alleged to demonstrate a "fundamental flaw" in the SPMC. Finally, the Board
declared that Basis D was insufficient because its essential components, Bases A
and B, were without substance and because Basis D did not delineate, nor was the
Board aware of, any standard setting forth how quickly the relevant notification
decision must be made after the declaration of an emergency condition.
The Licensing Board was correct in rejecting Basis A as footed on an
unreasonably narrow interpretation of when the alerting/notification "decision"
has been made so as to start the clock for assessing the timeliness of the
alerting/notification process. The close operational correlation between the siren
alerting system and the EBS notification system is clear.91 As a consequence,
for the purpose of determining the timeliness of the alerting and notification
process, a decision to initiate the systems cannot reasonably be said to be
finalized until there has been not only a determination that these systems should
be activated but also a decision about what EBS messages should be broadcast.
The time periods posited by the MassAG in support of Basis A are fatally
flawed because they do not reflect the proper starting point for any assessment
of timely system activation. With respect to Basis B, as our recent determination
in ALAB-935 makes clear, in considering compliance with the requirement in
Part 50, App. E, § IV.0.3, that initial notification be completed "within about
fifteen minutes," the amount of time needed to complete the EBS message is
essentially irrelevant,92 thereby negating the MassAG's argument that exercise
compliance was impossible because of the message completion period. Finally,
the Licensing Board was correct in its assessment that, in contrast to the time
constraints delineated in 10 C.P.R. Part 50, App. E, § IV.D.3, within which
state officials must be notified of the declaration of an emergency by a licensee
and the time within which initial notification must be completed, there is no
regulatory requirement establishing a specific time frame for a decision to begin
notification following the declaration of a particular emergency classification.
Basis D thus lacks a foundation as well.93
90Excrcisc ContmIions OrdCZ' Il37.
91su ALAB·935, 32 NRC 57, 61-62 (1990).

921t! Il68-69.
93 In Ippealing the dismissal of tlU cmlcnlion, the MasaAG also UIerlJ thal the Ipplication of the fundamental
ftaw .tandud "in the manner applied here" sets an impennissibly high threahold for the admission of the contention.
MasaAG Brief Il38. We Ieject thalltgllnlenl, however, u lacking both sufficient explanation and merit.
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G. As part of the basis for its Contention No.3, intervenor SAPL seeks to
challenge the adequacy of the decontamination showers in the trailers provided
for radiation monitoring of Massachusetts EPZ evacuees. Pointing to the
NUREG-0654 guidance that there "shall" be the capacity to provide monitoring
for evacuees ''within about a 12-hour period."94 SAPL asserts that the same
standard should be applicable for completing any decontamination of evacuees
who might need such protection. Noting that compliance with the twelve-hour
guidance requires that the trailers have ten or more monitoring stations, each
processing evacuees at a rate of slightly more than one pet minute, SAPL claims
that the provision of only two showers in each trailer for decontamination would
leave the applicants unable to meet the same twelve-hour guideline. This is so,
SAPL contends, because applicants' planning basis provides for ten minutes per
decontamination shower. In a bench ruling supplementing its June 1988 order
rejecting this portion of the basis for the contention, the Board barred further
litigation on the ground that. in contrast to the standards for monitoring capacity,
there is no regulatory requirement or guidance that specifies a period for the
completion of evacuee decontamination."
Before us, SAPL asserts that the Commission's guidance on monitoring logically compels the conclusion that the standard for canying out decontamination
activities should be completed within the same time period and that SPMC
planning clearly is deficient because it cannot meet that guideline. This line of
argument implicitly acknowledges that, as the Licensing Board recognized, there
is no guideline or regulatory requirement relating to decontamination activities
that parallels the NUREG-0654 "twelve hour" timing guideline for monitoring
EPZ evacuees.96 The thesis necessarily rests, therefore, on the unspoken premise
that a substantial portion of those individuals who will be monitored also will
require decontamination at the monitoring station. SAPL having failed to pmvide any support for the premise, this portion of the basis of SAPL's contention
is without substance and was properly dismissed."

114NUREG-06S4 (Rev. 1. Supp. 1) CriIerion H.I.I2; ""..",.. nOie 11.
"Tr. 15,644-46. 15,649-52
96 ~ the I1afI' painu out, in ita culicr dck:rmination RIlling to the NHRERP the Lic:alaing Board rejected thiJ
lame argument c:mc:cming applicability cI the lwcl_hour monitorina auidclinc to dcc:mlamination activities.
LBP·S8-32, 28 NRC at 7'll. SAPL did n~ appeal that determination u part of ita dlIIlc:nae to the Board'. putial
initial decision on the NHRERP nor hu it made my aucmpt to dcmonstnte that the lituation in MUllc:husel!ll
would be Illy cliffClall thm that in New Hampshire with qud to thiJ rutin..
Fwthcr with respect to SAPL·. ugumen1 that a time limit appliel to dCCOllllmination activitic:l foc membcn
of the public who are EPZ evacuees, ,." note that, in c:mtnIt to ita clear proviaiOlll for monitorina md
decontamination for OMU /U,60IIMI GIld offsiu
_rUn, NtJREG.06S4 fai1a to make my mention
of the need foc decontamination for riGCWU. ColI'IptJn NtJREG.06S4 Criteria ill.3 -.4, IlK.7 (monitorina IIId
decontamination for OOlite penonnel) aNI id. (Rev. 1. Supp. 1) Crltc:rion H.K.3. oS (d..imcler diatn"bution and
decontamination foc emergency workeD) wi'" id. Crite:rion H.I.12 (monitorina of evacueea).
"Bcfme UI, SAPL a1ao arauea that, cw:n if there uno reaWatocy atandud aavanin& the timing foc decmtami·
nation activitic:l, the adequacy cI decontamination faciIitiea .hould be cmsidcrcd U rdevant to the peru UIUe
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H. In their Contention EX-2. intervenors TOH and NECNP contend that
the lune 1988 exercise demonstrated that there is no reasonable assurance that
school children will be protected in the event of a radiological emergency at
Seabrook. As bases for this contention, they set forth allegations regarding
inaccurate and confusing instructions to the public concerning the care of school
children, bus drivers unable to complete their evacuation route assignments
without assistance, slow or late protective action decisions regarding school
children, and failure by the State of New Hampshire to follow through on
protective actions for school children. Initially, the Licensing Board admitted
the contention, finding that the allegations in basis paragraph seven concerning
a ''profusion of ordered protective actions" v,:ere adequate to show a ''pattern''
of repeated or related failures associated with an essential element of the plan,
thereby satisfying the threshold showing required by ALAB-903 for admission
of a contention alleging that exercise deficiencies reflect a "fundamental flaw"
in the emergency plan.98 Subsequently, however, applicants filed a motion to
dismiss the contention, asserting that the intervenors' prefiled testimony on
the contention failed to establish the requisite pattern. The Licensing Board
thereafter dismissed the contention.99 Before us, intervenors challenge this action,
asserting that the testimony in question, which allegedly would have proved that
New Hampshire response officials failed to provide follow-up PARs for students
in five of seventeen towns previously ordered to shelter,IOO established a "gross
breach of public safety" so pervasive in its negative implications for protective
action decisionmakers that it manifests a fundamental flaw in the plan.IOI
Even if we accept as true the claims set forth in the prefiled' testimony with
regard to the failure of New Hampshire response officials to provide a followup protective action for the sheltered school children, 101 under the standards set
forth in ALAB-903 that testimony is inadequate to establish the existence of a

of whether lite plumed f.cilities provide "reasonable ururmce" und~ 10 c.F.R. § 50.47(.)(1). Putting uide lite
question of whelhcr this generulUlldud provides any buiJ Cor inquily in lite absence rL a .pecific regulatory
d.irec:lion arising from aection SO.47(b) and lite implementation guidance in NUREG-06S4,
01·90-2, 31 NRC
It 213, 217; AlAB·932, 31 NRC It 424, u lite Uccming Board recognized in its IIIpplcmental bmch ruling, this
clearly WIS nlllllte buiJ upon which SAPL IOOgbt to have its contention litig.ted. s~~ Tr. 15,658.
9B Exercise Ccn1entions Order at 68-69 (citing LoIIgI.rImldUglllillg Co. (Shoreham Nuclear Power Ststion, Unit
1~, AlAB·903, 28 NRC 499 (1988».
9S~~ Tr. 25,189-222lOOThe prcfiled testimony in question, which was provided by Town of Kensington Emergency Management
Director Sandra F. Mitchcll, wu mmed Cor identification u MusAG Exh. 115 but WIS, oC course, not admitted
into evidence because of lite Board'i di.rmissal of lite ccn1ention.
101 rrOH] and [NECNP] Brief on Appeal rL UJP-89-32 (Jan. 24, 1990) at 28.
101 Allbaugh lite applicants referred to lIteir motion u one to "dismiss" lite cmlcdion, it ia apparent lItat given
lite proceeding'l procedural poslIlIe at lite time lite motion .... filed, it should more properly have bcallUbmitted
and treated u motion Cor aummuy diapoosition, with lite prcfiled testimony acrving u a IlStcment oC material C.cts
nlll in dispute. s~. Motion to Dismiss Contention TOH,INECNP EX-2 (June 8, 1989) at 1-2. Tbia lsbding fI.w
aside, Cor lite reasons set CorIh ittfrtJ, lite applicants were entitled to aummuy disposition in Ihcir C.vor on lite
merill of lite conICntion.

'611

425

fundamental flaw in that state's emergency plan. Whether through this testimony
or otherwise, intervenors have failed to make any proffer suggesting why this
apparent misstep "can be remedied only through a significant revision of the
pIan," the second element required to show a fundamental flaw. Relatively
minor, additional training emphasizing careful attention to follow-up protective
actions, not a significant redesign of the plan, is the appropriate course of action
to correct a deficiency like that identified in the prefiled testimony. The prefiled
testimony provided in support of Contention EX-2 thus having failed to establish
any grounds for a finding that the exercise demonstrated a fundamental flaw in
the emergency plan, intervenors' assertion that the Licensing Board erred in
precluding fUrther litigation on their contention is without justificationyn
I. TOA Contention No.4 and TOS Contention Nos. 6 and 10 speak to
the issue of the adequacy of the SPMC insofar as it concerns traffic control
at key intersections along the evacuation routes. Each contention was rejected
at the threshold in whole or in part on the ground that it lacked the requisite
specificity.l04 More particularly, as the Licensing Board saw it, the sponsors of
the contentions were obliged to identify the "critical" intersections that assertedly
required greater traffic control resources than are contemplated by the SPMC.I05
The TOS/I'OA attack upon the disposition of the three contentions focuses
essentially upon the imposition of that obligation, which assertedly saddled those
intervenors with an unduly large burden in the presentation of traffic control
issues. TOS/fOA would have it that, even in the absence of an identification
of particular intersections, the contentions "contained sufficient specificity for
the other parties to know generally what was to be litigated" and that "further
details" could be obtained "via discovery."I06
103Intcrvcnms, relWlce on thiJ puportcd deficiency also appears 10 NIl afoul of the dedmtion in ALAB-903
that -a particular penal', failun: 10 fonow the rcquimnc:ntI m the emcrxmcy plan itself'" will not be cons~
a fundamemal flaw unlea the penon is
10 ped'onn a c:rltical role and there is no beckup IUU= that
would mitigate the ctrccu of the individual', faihue. ALAB-903, 2S NRC at 505-06. In thiJ inatance the prdiled
testimony, although not adcbessing whether the individuals involved ped'onned a c:rltical role, doea indicate that a
backup atnICIUre exim:d. Ms. Mitchcll,tatc:a in her tc:alimony that, when pcnonne1 in the incident field office who
recognized there might be a problem with the achool children made a Idcphone c:hedt with the State emergency
operationa c:cnter CEoc). EOC pcnonne1 indicated that unngemcnta for the children had been made (although
they could not provide detai1a about what the mangcmenta were). Se, MaaaAG Em liS, at S.
104 At the time of the aubmiasion of the contentiona. 10 c.F.R. f 2.714(b) (1988) mandated that the buea for a
ccntentim be -aet forth with realmable spc:cificity." The current Rule of Practice doea not eontain that language
but imposes a higher ,tandud: -[e]ach contentim must consist ma 'pecific Illtcmcnl of the issue of law or fact
10 be raised • • • with. • • [a] brief cxplanatim the bues of the contention • • • [and a] conc:iae ,tatemcnt
of the alleged facta ••• which IIlpport the contentim ••••" 10 c.F.R. §2.714(b)(2) (1990). Su 54 Fed. Reg.
33.168 (1989).
105 Su SPMC Contentiau Order - Part U. at 9-16. 43-44.4647.
I06Brlef mrroS] and [rOA] m Appeal of [lBP-89-32] (Jan. 24.1990) at 7-9.16 [hereinafterTOS/TOA Brief].
Although TOS IIlbaequcntly amended ita Contention NOI. 6 and 1010 uscrt bases, 6U rroS] Amended Contentiona
with Respect 10 App1icanta' Plan for Maaaaehuselu Camrmnities (June 17. 1988) at 4-S. 6-7 [hereinafter TOS
Amended Contentiona], we do not understand it 10 claim that the amendmenta cured the deficiency that the
Ucenaing Baud found in those contentiona u otiginally IIlbmiued. Indeed, had TOS deemed the amended

mown
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We think otherwise. Presumably, the two towns are fully aware of the identity
of every intersection within their borders that might be a part of an evacuation
route. And, assuredly, at the time the contentions were filed, the towns must
also have had in mind which of those intersections might require traffic control
resources in addition to those (if any) now provided for in the SPMC. (Indeed,
if this knowledge was not within the towns' grasp, one might well inquire into
whether the contentions had any real foundation.) Thus, it scarcely can be
seriously suggested that the Licensing Board's specificity ruling under attack
placed an onerous burden upon them.
Nor can we accept the TOSrrOA insistence that. notwithstanding the lack
of specification respecting the particular intersections that assertedly should
receive additional traffic control resources,.the applicants and the staff were on
adequate notice as to "what was to be litigated."I07 The fact is that. without such
specification, those parties had very little information of substance regarding
the claim against which they were being called upon to defend In this
connection, the staff correctly observes that discovery is not an appropriate
vehicle for determining the particulars of which traffic sites may impede a
planned evacuation. We have determined previously that "[s]ection 2.714 [does
not permit] the filing of a vague, unparticularized contention, followed by an
endeavor to flesh it out through discovery against the applicant or staff."lai By
the same token, an intervenor should not be allowed to transfer the burden of
fleshing out a vague contention through discovery by the applicants and staff.I09
J. TOS Contention No.3 alleges that the SPMC is deficient in that it fails to
establish that applicants' ORO will be "sufficiently equipped and replenished"
to provide necessary emergency services within the Town of Salisbury over
a protracted period. No separate statement of basis was filed in support of
this contention. The Licensing Board rejected it. citing ''vagueness and lack of
basis."uO Intervenor TOS now challenges this ruling, asserting that the contention
did provide notice of what was to be litigated with reasonable specificity and
that the issue presented by the contention - i.e., the adequacy of the SPMC's
cattcntions 10 identify mflideznly the intcncctions it hid in mind. Iben:: would have been no necessity for it 10
cmline itself before us 10 the ememe position Iblt no IUd! identification was RqUircd.
I07TOS(fOA BrleC It 16. AI we have noted. one or Ibe ~ of Ibe ipCCificity nquircmcnt is 10 put the
other "parties en notice of what issues Ibey will have 10 defend or oppose." PloilatUlpllUJ Euctric Co. (Limerlck
Generating Station. Unita 1 and 2), ALAB-B4S. 24 NRC 220, 230 (1986).
108 DuU Power Co. (CltaWba Nuclear Station. Units 1 and 2), ALAB-687. 16 NRC 460, 468 (1982) (emphasis
rupplied), w;u:ou4 U. pori 011 oIMr ,rowuU, CU-83-19, 17 NRC 1041 (1983); ... NortMm SlDtu P~r Co.
(Pnirle Is1ancI Nuclear Ga!erating Plant, Unita 1 and 2), ALAB-I07, 6 AEC 188, 192 (1m), tJff'4111b /10M..
BIISUrus tvt4 ProfUMIIQI P.opu!or 1M Public [lIkrut v./sEC, SOl F.ld 424 (D.c. CU. 1974).
109 Given the foregoing cmc1uaions, the licensing Board was justified in limiting the scope of Ibe hearlng on
Ibe matter at hand 10 Ibe intcncctions Iblt had previously been ipCCifica1ly identified. Those conclusions also
render it unnccessuy 10 c:auider any oIbcr, independent reason Ibe licensing Board might have Issigned for Ibe
rejection ofTOS Contention No. 10.

I10SPMC Ccntemons Order- Put n.lt 42
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provisions for one shift of applicant-supplied. evacuation-related personnel, with
additional personnel equal to twenty percent of the one shift total to be held in
reserve - was appropriate for litigation in this proceeding.
TOS's protests notwithstanding, this contention clearly lacked the necessary
basis and specificity. It is nothing more than a general statement declaring that
applicants cannot provide the necessary response resources, without reference
to any specific information indicating why this is so. Nor do we find persuasive
the TOS argument that in discovery the parties would have revealed the specific
bases for the contention.111 Certainly, as applicable here, 10 C.F.R. § 2.714
does not require that all material factual information supporting a contention
be disclosed in providing a basis for the contention.1U Nonetheless, in putting
forth a contention a party must make a showing sufficient to demonstrate to the
Licensing Board ''that there has been sufficient foundation assigned for it to
warrant further explomtion."113 Because TOS failed to provide even a minimal
supporting basis for its Contention No.3, the Board acted correctly in dismissing
the contention.1l4
K. TOS also appeals the Licensing Board's dismissal of its Contention
No. 7 for lack of basis and specificity. That contention alleges, again without
any separate statement of basis, that the SPMC fails to compensate for the
negative effect upon evacuation tmffic flow of emergency personnel who park
their vehicles at the transfer points and other traffic sensitive points in the Town
of Salisbury.
In dismissing the contention, the Licensing Board declared its agreement with
the staff's position that "such parking by emergency personnel is not likely
to be done in a manner that will impede evacuation, nor does the contention
include a basis for believing otherwise."115 Intervenor TOS chamcterizes this
determination as an improper "finding of fact," made without litigating the
contention, that parked cars would not impede tmffiC. 116 We do not agree. As
the Licensing Board correctly pointed out, intervenor TOS failed to provide any
statement of basis in support of the central premise of the contention, i.e., that
emergency workers will, for whatever reason, park their cars in a manner that
111 Sec supra p. 4'1:1.
112 Scc supra note 104.
m PIli1DtU1p1Ua Ekclric Co. (Peach Bottom Atanic Power Station. Unita 2 and 3). ALA1J..216, 8 AEC 13, 20
{footnote aniu.ed), nv'd blpart 011 ollo6r ,roJUtds. CIl.74-32, 8 AEC 217 (1974).
14 Mon:ovcr, TOS'••uempt now 10 provide I1lCh a buis by rd'erc:ncc 10 the SPMC'. provisiona relating 10
evacuation penonnd is unavailing. AI applican1s and Ihe staff point cut, other intcm::nor contcntiOllJ - n·ll and
n·12 CUlitially IUbmiucd u MuaAO Con!cntion Noc. 77 and 78) - aquarcly niscd the issue of Ihe capebility
for continuous ataffing of !he applican1s' responac mganization. Su Applican1s' Brief at 39; NRC Staff Brief .t
77. Thcac contmtiOl1l aubocqucntly were litigated and decided by Ihe Licensing Baud in a mcritl dctcnnination,
scc LBP·89·32, 30 NRC at 472-73, from which none of Ihe partics hu appealed. Accordingly, !he n:jcction of
TOS CortIentia1 No. 3, OVal if erroneous, constitutes harmlcss error.
115 SPMC CattemOl1l OnIer - PaIt n. at 45.
116TOS/TOA Brief at 6.
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Could impede tIaffic. As a consequence of intervenor's failure to supply some
support for this proposition. which is by no means self-evident, the Licensing
Board properly dismissed the contention.117
L. With its Contention No.9. intervenor TON sought to contest the adequacy of both the protective action option of sheltering as it is utilized under
the SPMC and the criteria in the SPMC governing whether that option would
be invoked. As the basis for this contention. TON alleged that the standards
under which the option would be invoked were too vague; that there had been
no evaluation of the sheltering capacity within the Town of Newbury or on the
nearby beach area of Plum Island; and that there had been no consideration
of whether owners of public buildings would allow their buildings to be used
by others as shelters or that potential shelters would afford a sufficient level of
protection.
The Licensing Board initially dismissed the entire contention. declaring that
the "matters identified in the basis are in part conclusional and in part have been
covered in prior litigation."111 Thereafter. in response to arguments by TON
requesting clarification of its ruling. ll9 the Board admitted for litigation that
portion of the basis alleging that the SPMC criteria for determining whether
sheltering or evacuation should be utilized were too ambiguous.t2.0 Although
acknowledging that the portion of the basis alleging noncooperation of building
owners
properly dismissed. l2l TON now asserts that the Board improperly
dismissed those portions of the contention's basis alleging that there had been
insufficient evaluations of sheltering capacity (particularly with regard to the
transient population that utilizes the beach areas on Plum Island near the Town of
Newbury) and of the level of protection afforded by potential shelter structures.

was

117 As with other of its contentions, prior to the Board', dismissal ruling. TOS IOUghl to ammd thiJI c:cntention
to ptoVide I aupporUng buia. s•• TOS Amended Contentions It 5. Again, however, it makes no claim thlt the
amendment cured the deficiency fO\llld in its contc:ntioo u originally IUbmiIkd.
6IIpI'tI note 106. In any event,
u IppJicanta note, their testimony aubmitted in response to intervenor testimony challenging the aufliciency of
emergency worker pming in the Town of West Newbury lUtes that the procedures provided to traffic control
point/ICCCU caruol point traffic guides contain the instructioo to pm: their vehicles out of the way of the traffic
flow. Applicanta' Brief It 4041: ... Applicanta' Rebuttal Testimony No. 9 (fnflic Manlgement and Evacuation
of Special Populations), fo1. TL 17,333, It 28. The: testimony fiuthc:r declares thlt there is no reason traffic guides
will need their cars nearby because they will be givm portable ndios. AppJicanta' Rebunal Testimony No.9,
at 28. 'Ibus, U with TOS Contention No. 3, ." mpra nOle 114, any error in diamisaing this contention WII

S.,

harmless.
118 SPMC Cool<Uions Order - Put n, It 37.

119Tr. 14,604-11.
120 Memorandum and Order (Aug. 19,19&&) It 7 (unpublished).
121 rrON)" Brief on Appeal of the Partial Initial Decisioo of the [SPMC] lBP-89-32 (JIlL 24, 1990) It 6
[hereinafter TON Brief]. It is Ippumt thlt TON is cor=t in thiJI tegud, givm that the isaue of cooperation by
the private ownClS of buildings thlt could be llSed u aheltClS previously W111itigated in the New JWnpohite portion
of this proceeding.lBP-88-32, 28 NRC It 759, 772, and TON mlde no Ittempt to ahow that building ownc:n in
Massaclwsetu wouJd let any diffcrc:ntly from those in New IUmpshUe. S" IIIpTrl pp. 402-aJ. Mor=over, despite
TON', auggestion to the caItmy, ." TON Brief It 6 0.4, illack of participation in the New Ihmpshire portion
of this proceeding in no way telieved it of the JeSpOI1Sibility to make aucb I showing in challenging the utility
plan for the Massaclmselu plume EPZ.
.
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The exact nature of the sheltering option, particularly as it affects the transient
populations that use the New Hampshire and Massachusetts ocean beaches, has
been the subject of some uncertainty in this proceeding, so much so that we had
occasion recently in ALAB-939 to attempt to provide some explanation of our
understanding of this protective action alternative and how it is to be carried
OUt.l22 As we described it there, if a directive is given to "shelter-in-place,"
which is the general label that has been given to the sheltering option utilized
under both the NHRERP and the SPMC, 123 those at home, at work, or in school
are to remain where they are. l24 Transients located indoors or in private homes
are to follow the same course of action, while transients without "access" to an
indoor location are to evacuate from the EPZ as quickly as possible, either by
using their own vehicle or in buses to be provided for those without a vehicle.w
For the transient beach population that has transportation, a "shelter-in-place"
directive would answer the obvious question of who has "access" to an indoor
location by advising everyone who is not already inside a building to return to
his or her car and evacuate.126
As we indicated in ALAB-939, with this formulation of the sheltering
option for the nontransportation dependent beach population, implementing
detail becomes largely unnecessary. It is not a situation in which a large transient
population is being directed by emergency response officials to seek shelter in a
discrete location (e.g., a beachfront area) with a finite number of buildings that
can provide protection. Accordingly, there is no need to determine the available
shelter capacity for that population when the only instruction is to remain indoors
if you are already there and to evacuate by car if you are noL Thus, TON's
assertion that a shelter capacity survey is necessary for implementing the SPMC
shelter-in-place option is misdirected.
With respect to that portion of the basis for TON Contention No. 9 that
questions the level of protection afforded by the shelter structures that might
be available. as we have indicated previously in assessing the Board's dismissal
of MassAG Contention No. 28 concerning sheltering for trailer residents, the
sheltering PAR for the SPMC is based upon the conservative sheltering factor
for a wood fmme house without a basemenLI27 As with the MassAG's Contention No. 28, TON has failed to provide any support for its central premise that
buildings that potentially could be used as shelters are, to any significant degree,

122 32 NRC 165, 168 (1990).
III s" App. Tr. 75-76.
124 ALAB.939, 32 NRC all67-68.
Wlbid.
126 Se, id. at 172-73.
127 Se, 'IIPTtI nole 60 and a=panying text.

430

of a type that would not yield this minimal sheltering factor,us Accordingly,
this portion of the basis for TON Contention No, 9 also lacks an adequate
foundation,l29

For the foregoing reasons, the Licensing Board's disposition in unpublished
orders dated July 22, July 28, August 19, and December 15, 1988 (and related
bench rulings) of MassAG Contention Nos. 28, 29, 30, 34, 35, 36, 38, 39 (Basis
F), 41, 48 (Basis C), 49 (Basis A), 65,74,83 (Basis C), EX-12 (Bases A, B, and
D), EX-13 (Bases A, B, and D), and EX-18 (Basis B); SAPL Contention No.3;
TOH/NECNP Contention No. EX-2; TOA Contention No, 4; TOS Contention
Nos. 3, 6,7, 10, and 21; TON Contention Nos. 1 (Basis b) and 9; and TOWN
Contention No.4 is affirmed. no Further, the Licensing Board's disposition of
MassAG Contention No. 56 (Basis A) in its July 22, 1988 order is reversed.
Finally, insofar as it relates to his Contention Nos. 18 (Basis E), 77 (Basis E),
and 83 (Basis Al and 3), the MassAG's appeal is dismissed for the want of
adequate briefing.
It is so ORDERED.
FOR TIIE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

128 While testimony fran New Hampshire planning oC6cials concerning the NHRERP', mcltaing provisiOl1l
IUggeated that 'OI1le exploration of the level ci protection afforded by potential Ihellcrs in the New Hampshin:
beach areas mi&ht be neceuuy•••• ALAB-939, 32 NRC .t 173-74, TON hu made no mowing indicating that
Iimihr c:oncc:ms are .pplicable in Massachusetts.
129 TON devotes JeVen1 pages of its brief to the "tmsionist" argument that hearing teatimony conceming the
.dequacy ci the SPMC', traffic management plan n:lative to .ccess to Plum Island establilhes • basis for the
admission of Contention No.9. TON Brief .t 7·10_ This, however, b of no moment with mrpect to the brue
before us, Le., whether TON Dt rM WtiGl pktMliltr .tDr. aupplied IUflicient information u .lUppOIting bub for
the .dmilsion of the contention.
130 Before us, int.em:oor MusAO also characterizes • Licensing Board JUling c:onceming the admiuion of. an
exhibit n:lating to the PAR procedures for the Seabrodc OIlIite emergency plan u an incor=t determination that
MusAO Contention EX·19, Bub A, lacked IpCCificity IUflicient to allow the litigation of onsite plan decision
critcrla. MusAO Brief .t 36-37. We will .ddreu thi6 mailer u put of cur considc:ntion of that portion of
his appeal thallmging the Board', merits determinations n:lative to the PARs. Also, we will address intervenor
.ppeals from the Licmsing Board', threshold cIispoaition of MusAO Contention Nos. 1-6. and TOWN Contention
Nos. 1 and 2 u put of cur conaideration of the MuaAO', appeal n:lative to the Board', application of the "best
efforts" presumption of 10 c.F.R. I SO.47(c)(1).
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(Emergency PlannIng;
ALSl Patients)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, at al.
(Seabrook Station, Units 1
and 2)
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The Licensing Board dismissed, in response to a motion for Summary
Disposition, an issue remanded to it by the Appeal Board concerning the
expected time of evacuation for advanced life support patients. The Board
decided that there is no purpose for which an ElE for ALS patients is applicable
and that Intervenors failed to demonstrate the existence of a genuine issue of
fact concerning whether adequate estimates of the ElE had been made.

1 The case numbers in this Order are correct. DWegard Ihe case numbers contained in Ihe Order cmstituting

this Board.
2 ALS • Advanced Life Support.
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EMERGENCY PLANNING: EXPECTED TIME OF EVACUATION
(ETE)j ADVANCED LIFE SUPPORT PATIENTS
There is no purpose for which an ETE for ALS patients is applicable.
Decisions about the evacuation of each ALS patient will be made by the
attending medical personnel based on medical considerations apart from an
estimate of how long it would take to evacuate the last ALS patient
RULES OF PRACTICE:

SUMMARY DISPOSITION

The Board discussed ihe factors favoring and opposing the granting of
motions for summary ,disposition.

MEMORANDUM ANn ORDER
(Summary Disposition Motion)

Memorandum
In this Memorandum and Order, we have decided to grant Public Service
Company of New Hampshire et al.'s (Licensees') motion for summary disposition of an issue remanded to us by the Appeal Board and the Commission,
relating to evacuation time estimates (ETEs) and the preparation of advanced
life support (ALS) patients for evacuation in the New Hampshire Radiological
Emergency Plan.
I.

BACKGROUND OF THE CASE

In ALAB-924, 30 NRC 331 (1989), the Appeal Board questioned whether
evacuation time estimates (ETEs) in the New Hampshire Radiological Emergency Response Plan (NHRERP) had been adequately derived with respect to
consideration of the time necessary to prepare advanced life support patients for
transportation.' Consequently, the Appeal Board remanded the issue to Judges
Smith, Cole, and McCollom (now known as "the offsite Ep4 Board'').
Before the offsite EP Board acted, the Commission itself issued its immediate
effectiveness decision. CLI-90-3, 31 NRC 219 (1990). In that decision, in

'The Appeal Board', conccm !dates to Ihe testimony of Intervenors' witness Joan Pilot lhat ALS patients cannot

be ptepared in any way for Ihe mival of an CVlCllltion vehicle until after Ihe arrival of Ihe vehicle. AlAB·924,
30 NRC at 351.

"EP - Emergency P1anning.
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which the Commission authorized the operation of the Seabrook Station, the
Commission summarized the Appeal Board's action as foIlows:
On the basis of our effectiveness review, we agree that the issue identified by the Appeal
Board - whether the ETEs for nonambulatory individuals found in the NHRERP take into
account the amount of time it would take to prepare ALS patients for evacuation - remains
unresolved. It is simply not clear that the 4O-minute "loading passenger" time found in the
NHRERP includes this preparation time as the Ucensing Board asserts••••5

Regarding the requirement that emergency plans include E1Es for each
special facility, the Commission also stated, id. at 244, that, "We find reasonable
the Licensing Board's extensive discussion of this issue in the SPMC decision,
LBP-89-32, supra, 30 NRC at 421-23."
This Licensing Board notes that in the offsite EP Board's decision, cited
by the Commission as "reasonable" and hence continuing to be the law of this
case (as it has not been overturned), that Board found that it is not necessary
for Applicant to calculate E1Es for "each special population group and special
facility" because to do so would be
an impractical, unreasonable, and t:Ine-coruuming approach to miling a PAR • • • • Tr.
21,552-55; APl- Reb. No. 16, supra, at 62. 6

In LBP-90-12, 31 NRC 427, 437 (1990), the offsite EP Board interpreted
the ruling of the Appeal Board and toe guidance of the Commission as
remanding the issue of the NHRERP's assumptions about the evacuation times
for nonambulatory hospital patients. That Board, ide at 438-39, identified the
foIIowing subissues:
(1) How long does it take to effectively prepare an ALS patient for transportation? (2)
Would preparation of patients at an early initiating condition, e.g., declaration of an alert,
or at an order to evacuate, be medically appropriate? (3) How many ALS patients are there
in the EPZ? Where are the ALS patients? Only at Exeter and Portsmouth Hospitals? (4)
Would uncertainties in the times available to prepare ALS patients for evacuation produce
ETEs that are too inaccurate to be useful in the selection of protective action options?

Following a brief dissertation on the general rules for summary disposition,
we shall discuss Licensees' proposed facts upon which it bases its motion for
summary disposition and the subissues identified by the offsite EP Board.

5Ttl. at 2A3 (footnote omitted).
6LBP-89-32, 30 NRC 37S, 422 (1989), Futcling 2.97.
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ll.

STANDARD FOR SUMMARY DISPOSITION'

Decisions concerning summary disposition are critical. If a motion is too
readily granted, intervenors are deprived of their opportunity to cross-examine
witnesses and otherwise establish that the licensee has not carried its burden of
persuasion on issues of potentially great safety and environmental importance.
If a motion is too readily denied, the result is unnecessary delay and hearing
expense. In addition, an inappropriate denial of summary disposition may cause
the hearing process to concentrate too heavily on unimportant issues and to
detract from the time and energy that might be devoted to more important issues.
The Commission's Rules of Practice provide that summary disposition of any
matter involved in an operating license proceeding shall be granted if the moving
papers, together with the other papers filed in the proceeding, show that there
is no genuine issue as to any material fact and that the moving party is entitled
to a decision as a matter of law. 10 C.F.R. §2.749(d}. The use of summary
disposition has been encouraged by the Commission and the Appeal Board to
avoid unnecessary hearings on contentions for which an intervenor has failed
to establish the existence of a genuine issue of material facL E.g., Statement
of Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 457
(1981), and Houston Lighting and Power Co. (Aliens Creek Nuclear Generating
Station, Unit I), ALAB-590, 11 NRC 542, 550-51 (1980). A material fact is
one that may affect the outcome of the litigation. Mutual Fund Inyestors, Inc.
v. Putnam Management Co., SS3 F.2d 620, 624 (9th Cir. 1977).
When a motion for summary disposition is made and supported by affidavit,
a party opposing the motion may n<?t rest upon the mere allegations or denials
of an answer but must set forth specific facts such as would be admissible
in evidence that show the existence of a genuine issue of material facL 10
C.F.R. § 2.749(b). All material facts set forth in the statement of material facts
required to be served by the moving party will be deemed to be admitted unless
controverted by the statement of material facts required to be served by the
opposing party. 10 C.F.R. § 2.749(a). Any answers supporting or opposing a
motion for summary disposition must be served within twenty (20) days after
service of the motion. Id. If no answer properly showing the existence of a
genuine issue of material fact is filed, the decision so~ght by the moving party,
if properly supported, shall be rendered. 10 C.F.R. § 2.749(b).
In addition to the requirements of 10 C.F.R. §2.749, various licensing board
and appeal board decisions set the standards for summary disposition. The
appeal board decisions have stated that "summary disposition is a harsh remedy.
It deprives the opposing litigant of the right to cross-examine the witness, which
7 This discussilll1 wal adapted from lite discussion in CkwlaNl Euctric /llumillDlillg Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP·82-114, 16 NRC 1909. 1911·13 (1982).
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is perhaps at the very essence of an adjudicatory hearing." Cleveland Electric
Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 6 NRC
741, 755 (1977). Summary disposition is only authorized where the moving
party is entitled to a judgment as a matter of law, where it is quite clear what
the facts are, and where no genuine issue remains for trial. In determining such
a motion, the record will be reviewed in the light most favorable to the party
opposing the motion. The opposing party need not show that it would prevail
on the factual issues, but only that there are such issues to be tried. Pacific Gas
and Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-77-45, 6 NRC 159,
163 (1977).
Before granting a motion for summary disposition, the Licensing Board must
conclude that there is no litigable issue of fact. Power Authority of the State
of New York (Greene County Nuclear Power Plant), LBP-79-8, 9 NRC 339,
340 (1979). In addition, in an operating license proceeding, where significant
health and safety or environmental issues are involved, the Licensing Board
should only grant summary disposition if it is convinced that the public health
and safety and environment will be satisfactorily protected. Cincinnati Gas and
Electric Co. (William H. Zimmer Nuclear Power Station), LBP-81-2, 13 NRC
36,40-41 (1981). Even if no party opposes a motion for summary disposition,
the movant's filing must still establish the absence of a genuine issue of material
fact Perry, ALAB-443, supra, 6 NRC at 753-54.

III.

CONSIDERATION OF LICENSEES' PROPOSED FACTS

In their motion for summary judgment on the ALS issue, Licensees have set
forth sixteen statements of material facts which they say preclude any genuine
issues for trial. The Licensees have supported their motion with four affidavits
and one hospital plan, the New Hampshire Emergency Response Plan for Exeter
Hospital.- The NRC Staff has supported the Licensees' motion and attached one
affidavit of its own.' The Intervenors have filed their opposition to the motion and
provided the Board with four affidavits to counter the Licensees' statements.IO
Licensees' proposed facts are as follows:
1. A prudent planning basis for the ALS patient census at the time of an emergency would
be a total of 3S ALS patients in the entire EPZ (22 at Exeter and 13 at Portsmouth Regional
Hospital).
2

This number of 3S would occur during the day

00

week days.

'Licensees' Motion fot Summuy Dispooition with Respect 10 the"ALS Patient Issue" (June 26. 1990).
'NRC Staff Answer in Support or Licensees' Motion for Summary Dispooition of ALS ETE Issue (July 16,
1990).
I°Intem:nors' Opposition 10 Licensees' Motion fot Summuy ~ition with Respect 10 "the ALS Patients
JS5\le" (July 31. 1990).

437

3. At Exeter Hospital the average preparation time for an ALS is 115 minutes. 70 minutes
of which can be accomplished prior to ambulance arrival. leaving a final preparation and
loading time of 45 minutes.
4. In the case of Portsmouth Regional Hospital, the average preparation time for an ALS
patien! is 45 minutes. 10 minutes of which can be accomplished prior to ambulance arrival.
leaving a final preparation and loading time of 35 minutes.

5. In accordance with its emergency management plan. Portsmouth Regional Hospital will
Use internal operational procedures and protocols to ensure 24-hour starfing for emergency
conditions.

6.

Exeter Hospital commences calling in Staff for an emergency at Seabrook at the Site

Area Emergency Oassification.

7. The hospital emergency plans for both Exeter and Portsmouth Regional Hospitals
provide for initiation of assembly of patients. as medically appropriate. upon receipt of
the recommendation to evacuate which will maximize the number of patients available for
evacuation upon arrival of the first ambulances.
8. The emergency plans for both hospitals provide for the decision on ALS patients
protective actions (e.g .• evacuation) to be made by the medicalstarf on a case-by-case basis
and without reference to the ETE for that individual.

9. In the event an ALS patient is not evacuated or is delayed in evacuation. the only other
protective action for such a patient is sheltering.
10. Exeter Hospital is located in ERPA F. the shortest midweek daytime ETE for which is
4:40.

11. Exeter Hospital is capable of loading five ambulances simultaneously. Patients will be
loaded two per ambulance.

12. The Portsmouth Hospital is located in ERPA G, !he shortest midweek daytime ETE for
which is 5:35.
13. Portsmouth Hospital is capable of loading three ambulances simultaneously. Patients
will be loaded one per ambulance.
14. The last ambulance is estimated in the ETE study to arrive at its assigned special facility
2: 13 after the order to evacuate.
15. Towards the end of the evacuation time frame, the last ambulance to evacuate an ALS
patient will tala: 15 minutes or less to proceed from the special facility to the EPZ boundary.
16. The loading of patients will begin before the last ambulance arrives at Exeter Hospital.

Most of Licensees' sixteen statements of material fact are not directly
challenged by Intervenors. fur certain of Licensees' statements. Intervenors
would place limitations on the scope or application of the statements. The most
serious challenges to Licensees' proposed statements are:
• the lack of consideration. in this remand. of ALS patients in Massachusetts (addressed under subissue 3 in section IV. infra);
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•

•

the use of midweek daytime estimates for preparing and loading ALS
patients as compared to times that might be required during off-peak
hours when hospital staffs are considerably reduced (addressed under
subissue I, infra); and
a challenge to the assertion that E1Es are useless in the PAR decisionrnaking process for ALS patients (addressed under subissue 4,

infra).
The Board accepts as its findings each of Licensees' proposed facts, as limited
by the following discussion. In particular, the remand was limited to the New
Hampshire emergency plan and we therefore understand the proposed statement
of material facts to relate solely to New Hampshire. We note that Material Fact
15 applies to any ambulance evacuating ALS patients toward the end of the
evacuation time frame, when most of the general public has already lefL

IV.
A.

FINDINGS WITH RESPECT TO FOUR SUBISSUES

Subissue (1): How long does it take to efficiently prepare an ALS
patient for transportation?

Licensees' affiant Dr. Callahan states that the emergency planning time spent
on ALS patients will be 90 minutes for preparation, 10 minutes moving and 15
minutes loading. giving a total preparation and loading time of 115 minutes for
. Exeter Hospital. Callahan at 6. He states that of this lIS-minute time period. 70
minutes can be performed prior to the time an ambulance arrives at the hospital.
[d. at 7.
The Intervenors do not present any evidence to contest Licensees' statement
of the length of time to prepare and load an ALS patient at Exeter Hospital.
Licensees' affiant Dr. Albertson states that the total time to prepare an average
ALS patie::~ at Portsmouth Hospital is 45 minutes.ll Albertson at 6. He states
that 10 minutes of the preparation generally can be accomplished prior to the
time the ambulance arrives at the hospital.
The Intervenors present the affidavit of Stanley J. Plodzik, Assistant Administrator of Patient Services for Portsmouth Regional Hospital. Mr. Plodzik does
not differ with Dr. Albertson's statements concerning the 45-minute preparation
and loading time for patients during the midweek daytime periods. Plodzik at
I, 2. However, Mr. Plodzik states that at times other than midweek daytime periods, such as evening or at night, staffing levels at Portsmouth Hospital are too
low to allow such efficient patient preparation. According to Mr. Plodzik, the
11 Dr. AlbertIon', estimate is "depc:nd[ent) on the patient', cmdition. the life.upport equipment required. and how
long it takes to atabilizc the patient." Albertson It 6. The lime is true with nogan! to the amount of preparation
that can be IccanpWhed prior to the arrival of the ambulance. ttl. It 7.
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time it would take to prepare and load an ALS patient into an ambulance during
the evening or nighttime would probably be 60 to 90 minutes. [d. at 3. The
testimony is consistent with that of Dr. Albertson, the Licensees' affiant, who
indicates that his 45-minute estimate is dependent on full staffing of Portsmouth
Hospital. Albertson at 6-10.
Licensees' Statement of Material Fact (5) anticipated Mr. Plodzik's argument,
stating that provision has been made for 24-hour staffing of the hospital during
an emergency. Dr. Albertson states, at 14, that:
[the) Hospital's Emergency Management Plan ••• ensure[s) 24-hour staffing for emergency
conditions. The Hospital will we existing internal operatiooal procedures and protocols to
ensure appropriate assignment of staff.

Again, Mr. Plodzik's answer does not actually differ with Dr. Albertson's
statement about the overall contours of the plan but he offers an important
qualifier:
Although the. • • Hospital has an emergency preparedness program that allows for calling
in additional staff in the event of an emergency, I do not believe that the activation of that
call-in procedure would have a significant impact on reducing the sixty to ninety minute
estimated time for preparing and loading ALS patients during the evening and night time.

Plodzik at 4. Taking Mr. Plodzik's assertion in a light most favorable to the
Intervenors raises doubt as to whether Portsmouth Hospital staff can always
prepare and load its ALS population as efficiently as Dr. Albertson asserts.
Were an emergency to occur during the evening and weekend hours, patient
preparation might take longer. However, Mr. Plodzik's argument fails to show
why it is material that patient preparation during evenings and weekends might
take 60 to 90 minutesP
Even if some reduction in efficiency of preparation and loading of patients
were to occur because of reduced staffing and we were to use Mr. Plodzik's
off-hours time estimates, this would increase the preparation and loading time
by 15 to 45 minutes per patient, which does not demonstrate any consequence

13 [There is no footnote 12 In numbering the footnotes in the llip opinion, it was inadvertently lkipped; the
omission hu been continued in this publication.} In responding to a statement filed in support of a motion for
summary disposition, a party who opposes the motion mwt aver IpcclfiC facti in rebuttal. 10 c.F.R. § 2749(b);
Public Suyic. Co. of N.w Rampshi,. (Seabrook Station, Unita 1 and 2). LBP-83-32A. 17 NRC 1170, 1174 n.4
(1983). Ruther, by virtue of lection 2749(b). if a motion is properly supported. the opposition may not !CSt upon
mere allegations or denials; nthcr the answer must Ict forth apeci1ic facti showing that there is a genuine issue of
fac1. Rourtofl lighliflg aM PI:fWT Co. (Allem Creek Nuclear Generating Station. Unit I), ALAB-629, 13 NRC
75.78 (1981); VirrWa Ekctric a1lll P-.r Co. (North Anna Power Station. UniLl 1 and 2). ALAB-584. 11 NRC
451 (1980); 10 CP.R. §2749(b).
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'with respect to the ability to evacuate ALS patients in about the same time as
the general population will be evacuated during daytime hours.14
The last ambulance to arrive at its assigned special facility (either Exeter
or Portsmouth Hospital) in daytime hours is expected to arrive 2 hours and 13
minutes after the order to evacuate. Licensees' Statement No. 14. Licensees'
uncontradicted Statement No. 12 permits us to conclude that the shortest
midweek daytime E1E in the emergency protective action zone for Portsmouth
Hospital (ERPA G) is 5 hours and 35 minutes. The shortest midweek daytime
E1E for ERPA F (Exeter Hospital) is 4 hours and 40 minutes which also results
in an ALS E1E less than that for the general population.
We conclude that the ETE for ALS patients is favorable compared to that
for the general population, even if we accept Intervenors' estimate of the time
to prepare patients. Since we also find (in Section D, below) that neither the
hospital staff nor emergency planning officials have any use for the ETE with
respect to possible evacuation of hospital patients, there is no material issue of
fact with respect to the time it takes to prepare ALS patients for transportation. In
any event the time to prepare and load ALS patients for transportation following
arrival of the ambulance in daytimes-midweek, when the ALS patient load is
greatest, is estimated at 35 to 45 minutes (Ricts 3 and 4) which comports well
with the 40-minute ''passenger loading" time found in the NHRERP (Vol. 6 at
11-26) and the E1E Study at 11-22 and appears to demonstrate that adequate
consideration was given to the preparation and loading time of ALS patients.

B.

Subissue (2): Would preparation of patients at an early initiating
condition, e.g., declaration of an alert, or at an order to evacuate, be
medically appropriate?
It is possible to do limited preparation of patients prior to the ambulance

14 Intervenors have nOl: provided testimmy Iblt raises a genuine issue of flct concerning Ibe ETE for ALS pltients
being materially Imger !han Iblt for Ibe gcnen! populatim.
The testimmy fails to state how many fewer patients might be apcctcd in·\he ncnpeak census at Portsmouth
Hospital or how the alleged inc:te&SC in individual patient prepantim times would impact on the total prepantion
and loading time for ALS patients. Compare Albertson at 1(}'12. Nor do Intcrvenots provide any testimmy
concerning how Img it would lUe for different membcD of the Staff to begin arriving It the hospital during an
extended emergency, under the emergency caIl·in plan. Albertsm It 14; IU Plodzik at 4. Presumlbly, periodic
Staff mivall would reduce patient prepantion times. (Note that the ETE for the ERPA in which the Portsmouth
Hospital is located is S hours and 35 minutes. ETE Handbook, Table 2·1, It 2·7: ETE Study, Tlble 108, It 1(}'24.)
It is possible (Ihough Intcrvenots have failed to support the p""sibility in their affidavits) thlt Ibe ETE for
ALS patients will exceed thlt of the genen! population because sane few ALS patients may not be evaCUlted
within Ibe time frune of the gcnen! population It the time the evacuation lUes place. We do nOl: consider even
this speculative p""SlDility to be mlterial because: (1) both hOllpitals arc It least 7 miles fr<m Seabrook 10
that ndiation dOllCl will be IClnlcwhat dissiplted; ('2) patients will be evacuated when ready and only a fcw arc
likely to be delayed: (3) patients will be sheltered in the effective .helter of Ibe hospital (.tell pp. 44546, below,
catcerning sheltering) dwing their increased wait; (4) paslllge through the empty Itrcc:IS of \he EPZ after others
hive evacuated will be .peedy, resulting in minimal ndistion exposure: and (5) no use will be mlde of the ETE
for AL'I Pltients, .. we discus, below.
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arrival depending on hospital practice and patient condition. There is some
difference of opinion concerning this question, but the difference is without
substantive effect. Licensees Statement No.7 is:
The hospital emergency plans for both Exeter and Portsmouth Regional Hospitals provide
for initiatioo of assembly of patients, as medically appropriate, upon receipt of the recommendation to evacuate, which will maximize the number of patients available for evacuation
upoo arrival of the lint ambulances.

The Affidavit of Betsy Cohen seems to diverge from this point of view.
However, she states, at 5, that:
Apart from the advance preparation of a patient's paper work,U in mmry, ifllol fNJst, instances
it would probably not be medically appropriate to prepare an Al.S patient at an earlier
initiating point. [Emphasis added.]

This statement of Ms. Cohen, particularly when viewed in light of paragraph
4 of ber statement (in which she includes detaching patients from life support
equipment and substituting portable life support equipment within her estimate
of preparation time for an ALS patient), is entirely consistent with Licensees'
statement - which makes no effort to forecast the frequency that would be
"medically appropriate" to prepare a patient at an earlier initiating point. Since
none of the other affidavits address this point, we conclude that there is no
genuine issue of fact concerning this issue.

C.

Subissue (3): How many ALS patients are there in the EPZ?
Where are the ALS patients? Only at Exeter and Portsmouth
Hospitals?

There are, on average, thirty-five ALS patients in the New Hampshire EPZ
at midweek during the daytime (twenty-two at Exeter Hospital and thirteen at
Portsmouth Hospital).
Underlying the Licensees' estimates of the ALS population is the assumption
that only the special facilities located in the New Hampshire EPZ should be
counted in the planning basis. The Intervenors do not take issue with the ALS
populations for the New Hampshire EPZ.
The Intervenors do take issue with the Licensees' assertion that only New
Hampshire hospitals should be relied upon for an estimate of the ALS population. The Intervenors argue that the ALS patient populations of Anna Jaques

U The Boud notes, at the suggestion of Dr. Foreman, that work ought to be done in advance to ptepll'C the patient
psycllologic:ally for the move. To the extent that Intervenor'. witness may have left this work to be done after
ambulance arrival, this much additional worlt can be done in advance.
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Hospital (forty-three) and Amesbury Hospital (seven) in the Massachusetts EPZ
should be included in the ETE planning basis. As support for this assertion,
the Intervenors point to language found in LBP-89-32, supra, 30 NRC at 402,
where we said:
In fact. the ETEs presented in the SPMC are for the entire region under study, including
both Massachusetts and New Hampshire areas,. • • • that NUREG.{)6S4 calls for integrated
emergency planning between cootiguous politica1jurisdictions (NUREG-06S4, at 19,23-24).

Response at 3.
We do not find the Intervenors argument convincing. ALAB-924 was a
remand of the issues evolving from the New Hampshire Radiological Emergency
Response Plan. The Appeal Board was concerned that the ETEs for ALS
patients found in the NHRERP had not received appropriate consideration, and
the remand was designed to correct any deficiency the Board may find with
respect to those ETEs. Clearly, the Appeal Board's concern focused on ETEs
for New Hampshire special facilities. We are therefore persuaded that ALS
populations in Massachusetts facilities are not material to the remanded issue.
Most important to this discussion, however, is that the Intervenors have failed
to offer any explanation as to how· the Massachusetts patients could be material
to the remanded issue. They contest the numbers of patients "in the EPZ," but
just what does this protest do? Do these patients affect the Licensees' ETEs for
Exeter and Portsmouth Hospitals? Do they show the plan to be deficient? Just
why has this proposition been put before the Board? We are left to guess as
to what the significance of the p"rotest is, and we choose not to take this issue
to trial on the basis of guesswork.16 It has also been amply demonstrated that
the number of ALS patients in the New Hampshire EPZ is at a peak during
midweek daytime periods. The parties are in general agreement that thirty-five
ALS patients would be the planning number for a daytime midweek situation in
the New Hampshire EPZ. Licensees' affiant Dr. Albertson states that the daytime
midweek ALS population at Portsmouth Hospital is approximately thirteen and
"at other times [the] ••• number of potential ALS patients ••• is reduced."
Albertson at 4. Similarly, Dr. canahan states that the patient population at Exeter
Hospital reaches a peak during the daytime on weekdays and that "[d]uring other
times [the] ••• potential number of ALS patients _ •• will most probably be
reduced." canahan at 4.
The Intervenors have failed to shoulder their burden by presenting evidence to
controvert Licensees' assertion that ALS populations at Exeter and Portsmouth
Hospitals are at their peak midweek during the daytime. Intervenors' affiant Mr.

16 Su IIIprG note 13.
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Plodzik. the Assistant Administrator of Patient Services for Portsmouth Hospital,
did not address the issue in his affidavit.J1
Licensees' Statement No. I, cited above, says that there are expected to be
only thirty-five ALS patients in the entire EPZ and that they will be only at Exeter
Hospital and Portsmouth Regional Hospital. Intervenors did not challenge this
statement with respect to the portion of the EPZ within New Hampshire.
Intervenors also attempt to raise a question concerning the maximum patient
census in the hospitals. However, their affidavits do not support this alleged
genuine issue of fact with respect to Licensees' Statement of Fact No.2. There
are two affidavits referenced. One, by Allan DesRosiers, , 8 (at 5), corroborates
Licensees' statements about the likelihood of a reduction of ALS patient census
(at Essex County Hospital, in Massachusetts) during shifts other than weekdays.l1
The other, by Betsy Cohen,
(at 2-3), states that for Amesbury Hospital the
census on weekday evenings stays at approximately seven, which is the daytime
peak. Consequently, her testimony corroborates the use of the daytime census
as a maximum, even though she describes a very different hospital in a different
state.19

,7

D.

Sub issue (4): Would uncertainties in the times available to prepare
ALS patients ror evacuation produce ETEs tbat are too inaccurate to
be userul in tbe selection or protective action options?

To answer a question concerning the usefulness of ETEs in selection of
protective action determinations, we need to look at the procedures in place
under which the determinations of protective action are made. First, it is
uncontested that the ultimate decision whether to shelter or evacuate ALS
hospital patients during an emergency rests with the medical personnel at the
hospital. Callahan at 5; Albertson at 5, 15; Bonds at 7, 18; Callendrello at 9.
Initial notification to the hospitals of an emergency at Seabrook will be at
the Alert stage and will be via telephone from the local (Exeter or Portsmouth)
Emergency Response Organization. See NHRERP, Vol. 26A/Rev. 2, at 10, and
Vol. 33/Rev. 3, at 3.9-2, respectively. The information related at that time will
be the Emergency Oassification Level of the ongoing incident at Seabrook. A
tone-alert radio serves as an additional means of notification and is automatically

17 Intervenors' affiant Allan DesRosiers. the Pn:sident of Anna 1aques Hospital located in the Massachusetts
portion of the EPZ. states that with regard to his hospital, "!here is likely to be lOItIe reduction in the ALS patient
census •••• at nigbtD and at weekends" at his hospital DesRosiers at 8.
lB Mr. DesRosicn challenges mly the time estimates foc preparing patients during the diffcn:nt shifts. His time
estimates are hued primarily on stsff availability in rc1ationship to expected patient census. Ilia concern is of
scarcity of stsff during evening and weekday shifts.
19 Her testimony also conccntntes on patient prepmtion time, uguing for longer times on evening and weekend
shifts.
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activated as part of the Public Alert and Notification System (PANS). (Exeter
Hospital Support Plan at 9). Any changes in the classification of the accident will
also be made by telephone from the local Emergency Response Organization.
The Emergency Classification Levels in order of severity are:
A.
B.
C.
D.

Unusual Event
Alert
Site Area Emergency
General Emergency

Id. at 3, 4.
Protective Action Recommendations (PARs) are made by State Officials for
each Emergency Response Planning Area (ERPA). There are seven (7) ERPAs
within the Emergency Planning Zone (EPZ), which is an area of approximately
100mile radius surrounding the Seabrook Station. Some portions of the EPZ
go out to almost 14 miles from the Station. Seabrook Station Evacuation Time
Study, Rev. 2 (ETE Study), Figure 1-3, at 1-17. Exeter Hospital is located in
ERPA F approximately 6 to 7 miles from Seabrook. Portsmouth is 11 to 12
miles away and is located in ERPA G. Id., Table 10-31 at 10-19.
The PAR for all transit-dependent populations including ALS patients at
the Portsmouth and Exeter Hospitals will be the same PAR proposed for the
general population. Seabrook Station Evacuation Time Study Handbook (ETE
Handbook), section 3.1.2, at 3-1. If the state recommendation is to evacuate the
general population, the hospital officials will decide on a patient-to-patient basis
whether to evacuate. At this stage it is a medical decision, and the ETE will not
play a role in that decision. While the general-population ETE may have had
a role in the state's recommendation, the medical personnel must decide if the
ALS patient can handle the trip, a trip not only to the edge of the EPZ but past
that to the receiving hospital. Once the decision as to medical feasibility of safe
transport is ma~e, hospital officials must decide whether to transport the patients
as soon as-ambulances are available or to wait for the general population to exit
prior to transporting the patients.
A review of the NHRERP documents indicates that unless conditions at
special facilities warrant individual attention by state and local emergency
personnel, any PARs to the general population would apply to the special
facilities. Based upon this, it is anticipated that ALS patients medically capable
. of safe transport will be transported when the PAR for the general population
is to evacuate. In the case of special facilities such as hospitals, the PAR
may be revisited based upon input received from facility managers. At the
initiative of the manager of the hospital, a more detailed evaluation of the PAR
for the specific facility can be undertaken based upon facility-specific sheltering
protective factors. The sheltering factors for the Exeter and Portsmouth hospitals
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are 0.20 and 0.25, respectively. NHRERP Vol. 8, § 6.2, at 6.2.1. As guidance,
New Hampshire Emergency Response personnel can use a Form B "Special
Facility Protective Action Worksheet" and Table 6.9 "Special Facility Protective
Action Guidance Chart" to assess the options of shelter, evacuation, and/or KI
issuance. NHRERP, Vol. 8/Rev. 3, § 6, at 6.2-1,6.9-1. The resulting protective
action recommendation would be a facility specific recommendation that takes
into account accident-specific data and sheltering factors. [d.
The EMS vehicles are expected to be able to mobilize quickly (about 20
minutes) because of the emergency nature of their daily tasks. Then, assuming a
2 V1-hour transit time to an evacuating facility (via a staging area) and 40 minutes
to load passengers, the vehicle would begin traveling out of the EPZ within
about 3V1 hours. [d. §3.2.2, at 3-2; NHRERP, Vol. 6, at 11-26. Outbound
travel would be controlled by the speed of other evacuating vehicles or would
take about 15 minutes if the roads were clear. As can be seen from Table
2-1, the shortest Em is 3:35 (3 hours, 35 minutes), so any outbound EMS
vehicles would commingle with the general population and their Em would be
considered the same. Em Handbook at 2-7,3-2; NHRERP, Vol. 6, at 11-26.
The shortest Em listed in Table 2-1 does not include ERPAs F and G. For
those regions including Exeter or Portsmouth Hospital, and midweek daytime
scenarios (Regions 11, 12, 16, 17, and Scenarios 3 through 7), the minimum
Ems are even longer (4:40 for Exeter and 5:35 for Portsmouth, respectively).
Em Handbook, Table 21, at 2-7; Em Study, Table 10-8, at 10-24.
The envelope times for evacuation of ERPAs F and G for the different
accident scenarios range from 4:40 to 9:10. For each of the accident scenarios,
the time required to prepare and load ALS patients is within the generalpopulation Em for the ERPA. ETEs specific to a generic ALS patient population
are of limited utility in deciding to evacuate or shelter an ALS patient, due to
variation in patient preparation times.
As we have read and analyzed the papers with respect to this issue, we
have concluded that there is no one who would use Ems for the thirty-five
New Hampshire ALS patients for any constructive purpose. These patients
represent a very special subpopulation. Their Ems appear to be shorter than
that calculated for the general population. Furthermore, these patients - who
include patients in the Intensive Care Unit, the Operating Room/Recovery Room,
and those in active labor - are under extensive medical supervision, and these
professional caregivers are the only people in a position to evaluate the condition
of the patient, the risks of moving the patient, the nature of required life-support
equipment and whether the patient can be prepared for evacuation before the
arrival of an ambulance, and the availability of properly trained staff to effect
the move. The medical staff also will be generally informed about the risk to
their patients of a release from Seabrook Station and will be able to make a
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rough comparison of the possible effects of a release and the health effects of
moving them.
Licensees' uncontradicted Statement says:
8. The emergency plans for both hospitals provide for the decision on ALS patients protedive
adions (e.g., evacuation) to be made by the medica1staff on a case-by-case basis and without
reference to the ETE for that individual.

Since E1Es, strictly speaking, are averages and are not computed for individuals,
we understand Licensees to be alleging that the medical staff will make its
choices without reference to the ElE for that class of individuals.
Although Intervenors say they contest this Statement of Licensees (Intervenors' Statement No.6), they do not allege any specifics. In particular, they
do not state who would use the ElE for a class of individuals or for what
purpose they would use iL20
We coriclude that the choice of the correct strategy must be made by the
medical staff on an individual basis, given all the facts at hand, and that they
would not (and should not) use a precalculated average value such as an ETE
to make a decision for any particular patienL Hence, there is no genuine issue
of fact here, either.

v.

SUMMARY OF CONCLUSIONS

We grant summary disposition because there is no genuine issue of material
fact as to any of these findings:
1. A prudent planning basis for the ALS patient census at the time of an emergency
would be a total of tbiny-five patienu in the entire New Hampshire portion of the EPZ (22
at Exeter Hospital and 13 at Porumouth Regional Hospital).
2 A prudent planning basis for the time required to prepare ALS patients to be moved
by an ambulance is 4S minutes after the anival of the ambulance.
3. The ETE for ALS patients is similar to that for the general population during daytime
houn.
4. Decisions about whether to evacuate ALS patients will be made by medica1staff on
a case by case basis and without reference to the ETE for that class of patienL

We therefore conclude that there is no genuine issue of fact with respect to the
remanded issue. Consequently, the issue will be summarily dismissed.

20 Su, 6.,., Affidavit of Robert 1.. Goble, at iv, which lUtes:
Although uncertainties an: atways present in developing ETE'., reuOlllble and attainable accuracy in the
estimates will produce results which can ma1ce a diffe:mce in the choice of PAR across a broad spectrum
of accident situauou.
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Order
fur all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 18th day of December 1990, ORDERED, that:
Summary Disposition is granted with respect to the remanded question of whether evacuation time estimates (E1Es) in the New Hampshire
Radiological Emergency Response Plan (NHRERP) had been adequately
derived with respect to consideration of the time necessary to prepare
advanced life support patients for transportation. ALAB 924, 30 NRC
331,351 (1989).
This is a final disposition of the portion of this case that is pending
before us.

THE ATOMIC SAFETY AND
LICENSING BOARD

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE
Dr. Harry R>reman (by PBB)
ADMINIS1RATIVE JUDGE
Peter B. Bloch, Chair
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before AdmInIstrative Judge:
Peter B. Bloch
G. A. LInenberger, Technical Advisor

Docket Nos. 70-00270
30-02278-MLA
(ASLBP No. 9O-S13-D2-MLA)
(RE: TRUMP-S ProJect)
(Byproduct LIcense No. 24-00513-32;
SpecIal Nuclear MaterIals
LIcense No. SNM-247)

In the Matter of

CURATORS OF THE
UNIVERSITY OF MISSOURI

December 19,1990

The Presiding Officer in this proceeding determined that Licensee did not
need to disclose the curie content Of241Pu and 241arnericium in its special nuclear
material because they contributed only a small proportion of the total biological
dose, compared to 239pu and 240J>u, and were not significant contaminants. This
determination was related to a ruling that Licensee is not covered by regulations,
effective after its license was granted, requiring that there be either an emergency
plan or an evaluation of offsite dose in a possible emergency if the curie content
of special nuclear material equals or exceeds 2 curies.
RULES OF PRACTICE:
DEFECTS

SUBPART L; REMEDmS OF LICENSE

In Subpart L proceedings, as in formal proceedings, showing that a license
application has a defect does not demonstrate that the appropriate relief is denial
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of the license. Relief is governed by 10 C.F.R. 2.1233(c), which says "the initial
written presentation of a party that requested a hearing or petitioned for leave
to intervene must .•• describe in detail what relief is sought with respect to
each deficiency or omission." (Emphasis added.)

RULES OF PRACTICE: LICENSEE NOT RESTRICTED TO THE
CONTENT OF ITS APPLICATION
In aUempting to demonstrate the validity of its license, a licensee is not
restricted to .the content of its application. It may introduce whatever evidence
it chooses in rebuttal of Intervenors' evidence.

RULES OF PRACTICE:
PROOF

RELIEF; BURDEN OF GOING FORWARD,

Intervenors must demonstrate that there is a reason for relief to be required.
It is then up to licensee to demonstrate, by a preponderance of the evidence,
that some lesser relief than license revocation is appropriate.

EFFECTIVE DATE OF REGULATIONS
Licensee need not comply with the provisions of 10 C.F.R. §§ 30.32(i)(I),
70.22(i) - relating to whether or not emergency planning may be required
for some special nuclear materials licenses - because these sections became
effective after its application was approved and because these sections govern
the content of applications.

REGULATIONS NOT AFFECTING APPLICATIONS
Compliance with 10 C.F.R. §§ 30.35(c), 70.25(c), dealing with financial
responsibility for decommissioning, is not germane to a license proceeding since
these sections do not govern the content of applications for licenses but impose
obligations on licensees.

PART 70 LICENSE:
NOT REQUIRED

DISCLOSURE OF 241Pu AND 241AMERICIUM

Pursuant to the regulations and to regulatory guidance, contained in Regulatory Guide 10.3, licensee need only disclose significant contaminants in an
application for a Part 70 license. Significance is primarily determined with
respect to the proportionate contribution to dose. However, also relevant may
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be the absolute size of the dose and whether or not the curie content of the

contaminants affects the imposition of applicable regulatory provisions.

TECHNICAL ISSUES DISCUSSED
The following technical issues are discussed: Biological effectiveness, 241Pu;
Plutonium isotopes in special nuclear material; Significant contaminant (Regulatory Guide 10.3).

MEMORANDUM AND ORDER
(Pending Motions, Including Those Related to Possession

or 241pu)

Memorandum
The Curators of the University of Missouri (Licensee) and The Missouri
Coalition for the Environment. the Mid-Missouri Nuclear Weapons Freeze,
Inc., and the Physicians for Social Responsibility/Mid-Missouri Chapter and ten
named individuals (Intervenors) have filed cross-motions requesting reconsideration of my Memorandum and Order (Licensee's Partial Response Regarding
Temporary Stay), LBP-90-38, 32 NRC 359 (1990).1 They also have filed other
motions, with the result that some of the legal arguments that have been raised
have been explored in more than one context. assuring more than ample opportunity to address these points,
These filings include a variety of procedural points and they also address
a portion of LBP-90-38, 32 NRC at 362-63, in which I made the following
determinations, in the context of a determination concerning the appropriateness
of keeping a temporary stay in effect, concerning Licensee's possession Of241Pu

1"Liccmce'. Motien for Parlial Reconsideratien of 'Memorandum and Order (Licensee', ParIial RespatlC
Concerning Tcmpomy Stay),'" November IS, 1990 (Licensee', ParIiIl Reconsideratien Motien); '1ntcrvenon'
Answer to licensee', Motion for Parlial Reconsidentien of 'Memorandum and Order (Licensee', ParIial Respa1lC
Concerning Tempomy Stay),'" November 26, 1990 (lntcrvenms' Answer to ParIia1 Rccatsidcratien Motien);
"Intervenor.' Motien for Summary Disposition of Part 70 license Amendment," November 14, 1990 (lnte:rvcnors'
Summary Dispositien Motien); "Licenscc', Respcnse to 'Intervenor.' Motion for Summary Dispositien of Part 70
Ucense Amendment,'" Dcccmber3, 1990 (Licensee', Respa1lC to Summary Dispositien); "InIe!Venon' Motion
for Rccatsidcratien of Memorandum and Order of November I, 1990 (Lic:ensee', ParIiIl Response Concerning
Tempomy Stay) and Emergmcy Order That Staff Hold in Abeymce Order of November I," November 12, 1990
(lnte:rvcnors' Motion for Reconsideration ofNovembcr 1 Order); "Licensee', Rcsponse to 'lntervenor.' Motien for
Reconsideratien •• , md Fmcrgency Order ••• Part I." November 16, 1990 (Lic:ensee', Response to Part 1 of
Motien to Reconsider); "Intervenon' Motion for Reccnsidentien of Memorandum and Order of November I, 1990
••• Part u,'" November 16, 1990 (Intervenor.' Motien. Part D); "licensee', Response to 'Intervenors' Motion
for Reccnsidention ••• Part u,'" (Licensee', Part D Respcme). Also relevant is the "NRC Staff Response to
Intervenor.' Motien for Rccatsidention of Memorandum and Order of November I, 1990 and Emergency Order
That Staff Hold in Abeyance Order of November I" (Staff Response).
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as part of the material that also contains the l39J>u and 2.4Opu that Licensee has
been authorized to possess:
[T]he Morris Affidavit provides a detailed analysis of the fonn of plutonium that Licensee
possesses, including "New Brunswick Laboratory Certified Reference Materials Certificate
of Analysis, CRM 127" (Attach. 12), a limilar analysis by the National Bureau of Standards
of a predecessor fonn of this lame material (Attach. IB), a 1982 analysis of this lame
special nuclear material by the Los Alamos National Laboratory (Attach. 7) and a calculation
deriving the amount of 2AIPu in Seplcmber 1990 fran the Lm Alamos analysis (Attach. 6).
At the present time, it appears likely that licenSee can succeed on the merits of each of
the following arguments:

• 'The pluJonium thai the Licensee has received is a lingle S gram lot of New
•

•
•

Brunswick Laboratory (NBL) Certified Reference MaJerial (CRM) 127.3
A conservaJivc estimaJe of the total curie content of the 10 gms of plutonium that
Licensee is authorized to possess - including 1.21 curies of 2AIW - is 1.992
curies."
'The biological effectiveness of 1.21 ruries of2AIPu is the same as .0242 ruries, or
24.25 millicuries, of an equivalently effcctiY!: alpha-emittcr.'
Although it would have been preferable to disclose this quantity of material as a
significant contaminant under the rcgulaJions, since it is equivalent to a millicurie
quantity of an alpha emitter, this omission is not fatal to the application.7, I

2 All Attachments are to the Morris Affidavit.
3 Morris Affidavit at 3.
4The pOllllcssim of 2A1 Pu ill not exprcsaly authorized in the license amendment.
"The amount ill cleriwd from the Los A!amos anaIyaia (AIuch. 7), adjusted according to Lic:emee'. estimate
(Attach. 6) and lllmllluizcd in MoniJ Affidnil, Table I, at 6 - adjusted by IUbttacting alp!a activity attributed
to americium. (If the americium ill included, the total. curie c:mIa1l ill 1.992, which ill I1ill leu than 2. However,
I find that it ill not Jleccuuy to include the americium in computing the amOUJl1 c:L plutmium.)
I Jlate aloo that the Statement of Consideratima to 10 C.F.R. Parta 3D, 40, and 70, "Emcgency Preparedncss
for IUd Cycle and Other Radioactive Materiallic:c:mees," April 7, 1989,54 Fed. Reg. 14,051 at 14,052 atstea
thlt the table c:L quantities in Put 30 "indudes all alpha anillerlllited m any llcenoe for which the quantity to
theomica11y deliver a l·raII effective doae equiwlen1 would be leu than 2 curiel." h therd'ore appears that the
NRC did not intend to include 2A1Pu, which ill a bela cmiaer, in the 2 curiel c:L plutmium 1ioted in the regulations
u the threshold for emergency p!amiJlg.
6 Morris Affidavit, Firscling 29, at 12 (citing 10 C.F.R. Put 71, Tlble A-2). The clerivatim c:L millicurie ill my
OWJI.

7 Regulatory Guide 10.3, "Guide for the Preparation c:L Appllcatima for SpecW Nuclear Material licenses of
Less ThIll Critical Mass Quantities," lCCtion 4.3 provides:
the ipCCial JlUclcar material nquested should be idmti/ied by isotope; chemical or physical form; activity
in curiel, mi/1icuriu, or miaocurW; and mass in grams. SpecificatiOn of isotopes should include principal
isotope and lignificant contaminants. Major doSl-t:Olllribuliltt contaminants present or expected to build
1lp are c:L panicu1ar interest." [Emphaaia added.]
Note that the Nuclear Material Transactim Report through which licensee recc:iwd the ipCCial JlUclear material
from Rockwe11l11tematimal Corparatim clisclooed that it contained Inee amoull1l of 1'11-241 and 1'11-240. Morris
Affidavit, Attach. 3.
Note alao that Intervcnom have atsted on oeveral occuima that licensee has pc:rmiuim to pocsess 0.7 curies
of plutmium. That doea Jlot appear to be the cue. Their permission ill to poasesl 10 grams of "PIutonium239IP1utonium-24O" in acconlancc with ita application and thJee opec:iIied lettc:n. SNM-247, Amendment No. 12,
Docket 07().()()270 (Mar. 19, 1990). I lind that they can alao poaIcss the aaociated 2A1Pu.
I A .entence in the orlgjllal order, purporting to authorize the Staff c:L the Commission to ilIsue a liccnsc
amendment, wu cIclcted by oub.cqumt arder.
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•

The failure of Licensee to disclose the presence of 1.21 curies of 241Pu - the
equivalent in biological effectiveness of alpha radiatioo equal to .0242 curies in the licensed amount of plutonhun does not cast doubt on its competence or on
the competence of its persooneL Although I consider this to be a mistake, it is a
mistake without any serious safety significance.

In the set of motions I am reviewing, several questions that are primarily
legal in nature are fully briefed and are therefore ripe for determination. These
questions are: .
1. To what extent is it appropriate to permit Licensee to file material in
this case that expands upon the material already filed in its application
for a license?
2. How do 10 C.P.R. §§ 30.32(i)(1), 70.22(i), and 30.3S(c), 70.2S(c)
affect this proceeding?
3. Should Licensee have disclosed the presence Of241Pu in the plutonium
material that it is using for the TRUMP-S project?
4. Should Licensee have disclosed the presence of 241americium in the
plutonium material that it is using for the TRUMP-S project?

I.
A.

GOVERNING LAW

Appropriate Relief

Intervenors have argued that a deficiency in fully disclosing relevant isotopes
in an application for a special nuclear material license should invalidate the
license. This is similar to Intervenors' earlier argument, which stated that a
license application must stand on its own and must not be supplemented in the
course of a hearing. Intervenors said:
What is to be litigated in this proceeding is whether there is Many deficiency or OIl1ission
in the license applicatioo." 10 c.P.R. 2.1233 (c). If there is, then the license is to be let
aside.

• ••

• • • The entire proceeding becomes a perfect circle if the Intervenors intervene, point
out that the license applicatioo is deficient, obtain a finding that it is deficient, and then
coofront a ruling that the applicatioo will be Mcoosidered to be amended to contain" the
isotopes and curies OIl1itted, and authorizes the amendment which was not requested.'

9 This portion of InIerw:non' ugumcnt addresses a portion of an earlier decisim in which 1 aUlhorized a license
amendment in what I came to believe wu a p=ature ruling, which I IUbsequently withdrew. There wu, at tlat
time, inadequate opportunity to argue the merits of ouch an amendment. This does not mean, however. that I
c:ou1d not issue such an amendment at the close of the proceeding if it were justified and germane to the notice
ofhcaring.
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The ruling is even more incomprehensible in view of the Licensee's contention that the
application is sufficient, and need not be amended. Su Licensee's Submittal of October 30,

1990.

• ••
Intervenon have been unable to locate any regulation which confen on the Presiding Officer the authority to "consider the license application to be amended" to correct deficiencies
he has ruled do indeed exist in the application as submitted. Since it is the sufficiency of
the license application which we are litigating, it seems abundantly clear that the Presiding
Officer has no authority to rewrite the application retroactively. If there were any regulation
authorizing such action, it would be a ftagnnt denial of due process of law. Rewriting
the license application retroactively, for the applicant (over the objection of all parties), by
the Presiding Officer, deprives the public of any opportunity to participate, to be heard, to
present evidence, and to explain why the newly "deemed" application is insufficient. The
Presiding Officer is not to do the applicant's job for it, when the applicant has failed to do
it; he is to rule whether the applicant has submitted a proper application.10

Despite Intervenors' eloquent plea. however, both the regulations and NRC
practice suggest that the Presiding Officer has great latitude in fashioning an
appropriate remedy within the scope of the Notice of Hearing. As Intervenors'
Motion for Summary Disposition correctly states, at page 2, this question arises
in the context of Subpart L of the procedural rules, particularly 10 C.F.R.
§ 2. 1233 (c), which says:
In a hearing initiated under § 2. 120S(c), the initial wrinen presentation of a party that
requested a hearing or petitioned for leave to intervene must[: 1.] describe in detail any
deficiency or omission in the license application, with reference to any particular section or
portion of the application considered deficient, [2.] give a detailed statement of reasons why
any partirular sectioo or portion is deficient or why an omission is material, and [3.] dtscribt
in detail what Ttlkl is sought wiJh TtSptct 10 each deficiency OT omission. [Emphasis added.]

This section of the regulations determines that the question of relief is to be
reso!ved as a matter of argument and proof, which is consistent with prior NRC
practice.n Intervenors have the burden of going forward to describe what relief
they consider appropriate; in this instance, they have stated that rescission of
the license is appropriate,1l Once they have stated their position, the burden
I°Intcm:non' Motion for Rcconsidcratim or Memorandum and Order or November I, 1990. It 7·8. NIXe !hat
Intcm:non usc 1hc tenn "Ipplicant" to refer to !he party that I refer to II "Lieenscc."
llSu Tuas Utilitiu GIMratilll Co. (Ccmanchc Peak Steam E1cctric Station, Units 1 and 2), LBP-83·81, 18
NRC 1410, 1452·56 (1983) (discussion of appropriate rdicf in tight or Baud findings !hat quality IssuranCC for
design had hem inadequate); GITllnd Public Utili/its NucutJT Corp. (Three Mile Island Nuclear Statim, Unit
2), LBP·89-7, 29 NRC 138. 141-42, 190 (1989). (lntcm:nors argued that they should prevail because 1hc Staff',
preliminary cnvironmcnul impact statement was deficient; !he Boud ruled it would decide the issue m the entire
evidentiary record before it, not just blsed on !he comem of the cnvirauncnul impact statement.)
12 One alleged ground fOl denying 1hc license is !hat !he Staff has failed to fuIJill its obligations. For this
proposition. !here is no JegulatorY support. Other !han in certain limited cmtexts involving the Nltional
Environmental Policy Act, it would be improper to deny I license thlt has hem properly Ipplied for and thlt is
merited m the ground that !he Staff has made some CIrot.
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of persuasion lies (as is customary with each element of the case) with the
Licensee, who may demonstrate by a preponderance of the evidence that some
lesser relief is appropriate. Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-763, 19 NRC 571, 577, review declined,
CLI-84-14, 20 NRC 285 (1984).
In this case, I will not determine the appropriate relief, if any, until after
all the written filings have been made. Until that has occurred, it will not be
possible to place issues in the full context of the admitted areas of concernt3 and
to determine the seriousness of alleged deficiencies in light of other allegations
of deficiency. Hence, until that time I will not know what relief - if any - is
appropriate.
Parties have permission to add their evidentiary filings on this question to
filings yet to be made. (Intervenors may, however, have a right of rebuttal if
new information is submitted in Licensee's last filing.)

B.

Applicability of 10 C.F.R. §§ 30.32(i), 70.22(i), 30.3S(c), 70.2S(c)

1.

Regulations Concerning Emergency Planning

Intervenors have argued that Licensee must comply with regulatory requirements concerning either an evaluation of dose effects or an emergency plan.
These requirements may be found in 10 C.F.R. §§ 30.32(i)(1) and 70.22(i).
Intervenors are incorrect in both of these assertions because the sections
involved both became effective on April 7, 1990 (54 Fed. Reg. 14,051) and are
only applicable to applications filed after that time. In this instance, Licensee
not only filed its application before that time but had its licenses granted before
that time.
Because of Intervenors' argument that these sections should be applied to
this case during the pendency of this hearing, I requested to be briefed on the
subject LBP-90-38, supra, 32 NRC at 364. However, I am wholly persuaded
by Licensee's argument, which relies on the specific wording of these sections.
The argument I adopt as my own (as applicable both to § 30.32(i)(1) and to
§ 70.22(i» is: t4
Section 30.32(iXl) is a carefully crafted regulation which explicitly states:
Each application to possess radioactive materials in unsealed form, on foils or plated
sources, or sealed in glass in excess of the quantities in § 30.72, "Schedule C Quantities of Radioactive Materials Requiring Consideration of the Need for an
Emergency Plan for Responding to a Release," must cootain either:
13 AI Licemee~ out in Licemee'l Response 10 Intem:non' Malian for Reconsidc:ntion,at 7·8, Licemee'.
possession of I I'll is not itse1f an area of concern, but it may be relevant to 0Ihcr conccms, including 4
(emergency planning), 1 (consequences of a /ire) and 3 (adequacy of administrative proced1ms).
14 Excerpted from Uccnscc', Written Presentation at 18-22. 23.
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(i) An evaluation showing that the maximum dose to a penon offsite due to a release
of radioactive materials would not exceed 1 rem effective dose equivalent or 5 rems
to the thyroid; or
(ii) An emergency plan for responding to a release of radioactive material.

10 C.F.R. §30.32(i)(1) (1990) (emphasis added). This regulation did not becane effective
until April 7, 1990. 54 Fed. Reg. 14,051 (Apr. 7, 1989).
Thus, as explicitly adopted by the Commission, this regulation did not apply to anyone or
to any "application" before April 7, 1990. Since Licensee's application relating to americium
was filed on March 12, 1990, and the amendment was issued by the NRC on April 5, 1990,
the requirements of § 30.32(i) were not yet applicable and the application could not have
been deficient.

•••
• • • As of April 7, 1990, § 30.32(i) does not impose any direct obligations on licensees;
it explicitly affects only the required contents of pending and future "applications." If the
Commission had intended to impose any immediate obligations upon holden of licenses as of
April 7, 1990, it could have done 10 explicitly. In fact, it has done so in other instances in the
past when it wished to impose obligations on licensees. Set, e.g., 10 C.F.R. §§ 70.2S(c)(2),
(c)(3) (1990) requiring holden of specific licenses issued before July 27, 1990, to'submit
certifications of financial assurance or a decommissioning funding plan on or before July 27,
1990).
This does not mean that holden of licenses as of April 7, 1990 will never have to comply
with § 30.32(i)(i.e., will never have to submit either an emergency plan or an evaluation
demonstrating low potential offsite exposures). Such licensees will, at some point, have to
submit "applications" for renewals of their licenses and will have to comply with § 30.32(i)
in such "applications." That this was the Commission's intent was explained when the
regulation was adopted in the discussion of the applicability of the rule to existing licensees
who had previously developed emergency plans under separate orden. If § 30.32(i) had been
intended to apply to all licensees - rather than to "applications" - obviously such licensees
would have had to comply on or before April 7, 1990. However, as the Commission pointed
out, such licensees were not required to submit a new plan until their "regular five·year
license renewal application was due." SI!/! 54 Fed. Reg. at 14,058. Then, and only then,
would there be an "application" which would trigger the applicabtlity of § 30.32(i).•••

Accordingly, I conclude that Licensee is not now subject to the provisions
concerning emergency planning or evaluations of dose effects that became
effective on April 7, 1990.

2.

Regulations Concerning Decommissioning

"Intervenors' Motion for Order Admitting Area of Concern Respecting
Financial Assurance of Decommissioning," November 26, 1990, requested that
we admit a new area of concern will! respect to Licensee's alleged failure to
comply with 10 C.P.R. §§ 30.32(h), 70.22(h), requiring a showing with respect
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to financial assurance of decommissioning. However, Licensee is correct in
arguing in response that: u
The pertinent NRC regulations (U 30.3S(c) and 70.2S(c»16 did not require that financial
assurance for decommissioning be provided as part of the license amendment applications
and considered as part of issuing such license amendments; instead, they required that such
financial assurance be provided no later than July 27, 1990.••• Whether or not Licensee
has properly complied with the financial assurance requirements of the regulations subsequent
to the issuance of the license amendments is a compliance or enforcement question. • • •

In consequence of this argument, I rule that the motion to admit a new concern
is denied. This ruling does not, however, govern any ruling I may be called upon
to make concerning the relevance of this argument to an already-admitted area
of concern or the timeliness of evidence on this subject if Intervenors should
choose to submit it in the rebuttal written filing that I have authorized.

C.

The 2-Curies-or-Plutonium Requirement

A hotly contested matter in this proceeding is whether Licensee should have
disclosed in its license application the curie content Ofl41Pu which is intertwined
in its licensed amount of 139pg and 240J>u. As I have reflected on this matter,
I have concluded that the obligation to disclose is closely related to whether
or not the amount of l41pU has any regulatory consequence other than its dose
effects.
Under current regulations, which do not affect Licensee, if a licensee possesses 2 curies or more of plutonium, then it11lust either demonstrate that the
maximum dose to a member of the public off site would not exceed 1 rem effective dose equivalent or it must have an emergency plan. 10 C.F.R. § 7022(i).
The regulation does not specify that the 2 curies must consist of alpha emitters
or gamma emitters. It is entirely silent on the source of the curies other than
that it must come from the plutoniumP
Under these circumstances, there are two reasons a contaminant may be
significant and may be required to be disclosed: (1) because of the dose

IS Licc:nsec'. Response (Dcccmber 6, 1990) It 3.

16 "Intawnon' Motion for Order Admitting Atea of Concc:rn Respecting Financial Assurance of Decommissim·
ing." November 26,1990, cited 10 C.P.R. §§30.32(11) and 70.22(11).t page 1 of the Motion. However, 130.32(11)
only became cfl'ective m April 7, 1990. 54 Fed. Reg. 14,060 (Apr. 7, 1989). The reason this aection does not
affect this cue is expbined with respect to 10 C.F.R. §§30.32(i) and 70.22(i), above. (Section 70.22(11) does not

dal. with decanmissioning.)
17 Since the plutonium is • lingle mISS of !naterial, it is also logical to count allsourccs of radistion in the curie
total, including radiation ananating fran lamericium. That is, I would mnstruc "plutonium" in the current
regu1atima to include .ignificant nonpMmium contaminanta; and I would cmsider cattaminanta ~ignilicant if the
total radistim fran the material, when canbined with radiatim fran (lIber c:onuminantl, excceded 2 curles.
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consequence, and (2) because of the limit set on the curie content of licensed
material before other regulatory provisions become applicable.1I
However, under the regulations applicable to this case, a different set of
parameters applies. Licensee is not subject to the 2-curie regulatory requirement
(see above, pp. 455-56). Hence, there is no significance to the 2AIPu other than
its dose consequence.

D.

Isotopes That Must Be Disclosed

In LBP-90-38, 32 NRC at 363, I stated the following conclusion, which still
appears to t>e correct:
•

The biological effectiveness of 1.21 ruries of 2AIPu [that is included in the
plulonium material that is covered by licensee's license] is the same as .0242
curies, or 24.25 milliruries, of an equivalently effective alpha-emiuer.19

I also made the following conclusion, which now appears to be incorrect: 2O
• A11hough it would have been preferable to disclose this quantity of material as a
significant contaminant under the regulatioos, since it is equivalent to a millicurie
quantity of an alpha emitter, this omission is not fatal to the application.

After considering all the arguments on this issue, I conclude that I was
incorrect because I believed, at the time of the ruling, that the 2-curie emergency
planning regulations affected Licensee. Under that circumstance, it was clear
to me that 1.21 curies of 2AIPu was a "significant contaminant" as specified in
Regulatory Guide 10.3. Although it is not a major dose-contributing contaminant
- in relationship to the dose coming from the remainder of the material and is therefore not "of particular interest" for that reason, it was still: (1)
a substantial amount of p]utonium, and (2) an apparently significant amount
because it placed Licensee at the threshold of the regulatory requirement that it,
at least, evaluate the maximum dose to a member of the public off site.
18 The cn1y conscqumcc or including curl"" derived from beta mUllen in the 2-curle count in the current
regulatiau is thlt an expIanltim must be provided. and it is c:auistent with the purpose or the regulation to
fgve the word. their natural. nonutiJiclal meaning.
9Su supra note 6.
20 My incorrcc:t interprcutim of the effective date seems also to hive been ahared by Intervcnon and Licensee.
In my unpublished Memorandum of Conf'crence Call of October 19. 1990 (October 30. 1990). I .tated, It plge 5
thlt the following discussion bad transpUed during thlt conference call:
. The Presiding Officer Isked whether the Staff hid been informed that the amendment IllIhorizing
possessim or 2S curl"" of americium exceeded the amount or americium referenced in § 3032(i). Mr.
Axelrad lilted thlt the Licensee bad mentioned this and the applicability of the MURR Emergency Plan
to the TRUMP·S wmk to Regim m personnel upon receiving the Staff'. affidavit. He alao lilted that
the Licensee can demonstrate that it can satisfy boIh of the alternative requirements of § 30.32(i). Le.. an
Icceptable emergency pIan or an ICCC{ltIbie cvaluatim of mlximum dose.
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The effective language is "significant contaminant." Necessarily, the decision
as to what is significant requires judgment. It is similar to the normative
judgment in the law concerning whether behavior is unreasonable and therefore
negligent. There is no bright line, and judgment must be used. It is my
conclusion that both the 1.21 curies of 24IPu and - for similar reasons the 70 millicuries of 24lamericium are not significant contaminants and need
not be disclosed.21 In reaching this conclusion, I am greatly influenced by the
inapplicability of the 2·curie emergency planning threshold to this Licensee.
Consequently, I have decided to reconsider that portion of LBP·90-38, supra,
in which I concluded that Licensee made a mistake in not disclosing the amount
of 24IPu and 241americium that was included in the licensed material. Even
though the amounts of these materials are substantial, they are not substantial
contributors to dose, in light of the far larger dose attributable to 23!1J>u and 240Pu.
Because I also conclude that the total curie count of the radioactive material
did not have any significance for this Licensee, the application did not need
to include the 241Pu or the 241americium as significant contaminants. Therefore,
there was no error in the application.
Licensee's Motion for Partial Reconsideration of LBP-90-38, November IS,
1990, will be granted.

II.
A.

ANSWERS TO QUESTIONS

To what extent is it appropriate to permit Licensee to file material
in this case that expands upon the material already filed in its
application (or a license?

There is no restriction on Licensee filing additional material to contest
allegations of Intervenors.
B.

How do 10 C.F.R. §§ 30.32(i)(1), 70.22(i), and 30.35(c), 70.25(c) arrect
this proceeding?

Sections 30.32(i)(1) and 70.22(i) relate to emergency planning and are not
applicable in this proceeding because they apply only to applications filed after
April 7, 1990, and Licensee's application was filed earlier than that.
Sections 30.35(c) and 70.25(c) relate to financial responsibility for decommissioning and are not applicable in this proceeding because they are obligations of

21 "The NRC Staff Response 10 Intcrvcnots' MoUat for Recatsidcntion. Affidavit of John Glenn," ,12, at 7.
ltated that the 241 Pu in Licensee', malcriaJ. is 1.23 c:w:ies. producing a total count - including the curie activity
of 241americium - in excess of 2 auics. ror reasmsltaled in the body of this Memorandum and Order. it leems
to be immalcriaJ. or legally imlennt whether the total curie activity is IlighIly greater than 2 c:w:ies.
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licensees, are not required to be included in an application, and are not relevant
to the question of whether or not an application should be granted.
C.

Sbould Licensee have disclosed the presence or 241pu in the
plutonium material that it is using ror the TRUMP-S project?

Licensee was not required to make this disclosure, as 2A1Pu is not a significant
contaminant in its licensed material.
D.

Should Licensee have disclosed the presence or 241americium in the
plutonium material that it is using ror the TRUMP-S project?
Licensee also was not required to make this disclosure.

Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 19th day of December 1990, ORDERED, that:
1. "Intervenors' Renewed Request for Stay Pending Hearing," October
15, 1990, is denied.'D.
2. "Intervenors' Correction," October 25, 1990, is duly noted.
3. "Intervenors' Motion for Summary Disposition and Other Relief,"
October 25, 1990, is denied.
4, "Licensee's Related Motion to Strike," November 5, 1990 [combined
with Licensee's Response to a motion for reconsideration] is denied, as Intervenors will be permitted to show the relevance of this material to admitted areas
of concern.23
S. "Intervenors' Motion for Reconsideration of Memorandum and Order
of November 1, 1990 (Licensee's Partial Response Concerning Temporary Stay)
'D. My reuons. including lack oC Iikclihood oC 1Uc:ces1 on the merits. have been discussed in my prior deeisicns.
There is, at this time, no Ihowing at impuable injury. LBP·9041, 32 NRC 380, 383·8S (1990), especially (at

3S4-8S) the Collowing passage:
BeeaUle Licensee seems likely to prevail mthe merits at its argument that fire with lou oC eonIIinmen1
is net a c:mh"ble accident, I am likely to acc:cpt Dr. Mortis's cone1I11iIll, in 1 S2, that in the event of a
hypolhctk:al _-cue accident:
The closes at 100 metcn resulting from a hypothctical_-cue accident at the MURR involving
actinides are negligible. • • • Acmal f'tactional release Caeton would be smaller than 1 )( 1
and
no c:raIit is taken Coc effective emergency _pense (i.e., extinguishing the fire before the enWe
working invenIary is eonaumed).
In lay terms. Dr. Mortis ia testifying that in the event at a wont-cue fire inciden1 involving experlmc:ntal
materia1a. lea than mc-millionlh at the matetiala involved could be expected to be releued to the
cnviraunen1.
23 Relevance does not appear to have been ahown at Ihia time, but I prefer deferring the ruling pending the receipt
of the additional filings.

cr
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and Emergency Order that Staff Hold in Abeyance Order of November 1, Part
I," November 12, 1990, is granted to the following extent: (1) I already have
rescinded the Staff's authorization to amend the license because I accepted
Intervenors' argument that I had acted prematurely,24 and (2) I now conclude
that the license authorization is not needed because the amounts of 241Pu and
241am ericium possessed by Licensee were not significant contaminants and did
not need to be disclosed. In all other respects, the Motion is denied.
6. "Intervenors' Motion for Summary Disposition of Part 70 License
Amendment," November 14, 1990, is denied.~
7. "Intervenors' Motion for Order Recommending Formal Hearing, or in
the Alternative Requiring Oral Presentations," November 14, 1990, is summarily
deferred until after all written filings, including the rebuttal and surrebuttal, have
been received and analyzed.
8. ''Licensee's Motion for Partial Reconsideration of Memorandum and
Order (Licensee's Partial Response Concerning Temporary Stay)," November
15, 1990, is granted.
9. "Intervenors' Motion for Reconsideration of Memorandum and Order
of November I, 1990 (Licensee's Partial Response Concerning Temporary Stay),
Part II," November 16, 1990, is denied. In light of my legal rulings in the
accompanying memorandum, it is unlikely that small differences in the total
quantity of curies will have any significance, but Intervenors may attempt to
show differences if they choose. They would be well advised to offer persuasive
evidence concerning the alleged link between "inaccuracies" an~ incompetence.
10. "Intervenors' Motion for Order Admitting Area of Concern Respecting
Financial Assurance of Decommissioning," November 26, 1990, is denied.
11. "Intervenors' Motion to Strike Irrelevant and Unreliable Matters," November 26, 1990, is denied.
12. This decision supersedes all prior decisions to the extent that they may
be inconsistent with this decision.

24 Memonnclum and Order (Clarification of LBP·9()'39). November IS. 1990. unpublished.
~ Intervenors' ugumcnt c:oncerning the need 10 use a thide metal shield 10 handle americium. is not decided. It
shall be part of the decision on the wrillCn filings.
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13. To the extent that conclusions in this opinion are made with respect to
motions for reconsideration, those conclusions in this Memorandum and Order
are not subject to a motion for reconsideration.26
Respectfully ORDERED,
Peter B. Bloch, Presiding Officer
ADMINISTRATIVE JUDGE

Bethesda, Maryland

26Even good things can be OYCtdone.
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Cite as 32 NRC 463 (1990)

LBP-90-46

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Charles Bechhoefer, Chairman
Dr. Waner H. Jordan
Dr. Jerry R. Kline

In the Matter of

Docket Nos. 030-31379-0M
030-01615-0M
(ASLBP No. 90-612-04-0M)
(EA No. 90-(71)
(Order Suspending
Brachytherapy ActivIties
and Modifying LIcense)

ST. MARY MEDICAL CENTERHOBART
ST. MARY MEDICAL CENTERGARY

December 26,1990

The Licensing Board approves a settlement agreement and terminates the
proceeding subject to the terms of that agreement
RULES OF PRACTICE:

SETTLEMENf OF PROCEEDINGS

A licensing board's authority to approve the settlement of show-cause proceedings stems from 10 C.F.R. § 2.203, which requires that any such settlement
accord "due weight to the position of the staff" as well as the ''public interest."
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MEMORANDUM AND ORDER
(Order Approving Settlement Agreement)
This proceeding involves an immediately effective order, dated April 27,
1990,1 modifying the byproduct materials licenses of St. Mary Medical CenterHobart and Gary (hereinafter, Licensees) to (1) suspend brachytherapy activities
under those licenses (subject to certain conditions) and (2) require an audit of
past brachytherapy activities. Parties are the Licensees, the NRC Staff, and Dr.
Koppolu P. Sarma (Intervenor).2 fur further details, see our Memorandum and
Order (Schedules for Filings and Prehearing Conference), dated May 30, 1990
(unpublished), and our Prehearing Conference Order, LBP-90-21, 31 NRC 589
(June 26, 1990).
At the prehearing conference, the Licensing Board granted the parties' joint
motion to defer the proceedings for 30 days to accommodate ongoing settlement
negotiations, with a report to be filed if settlement was not reached. Thereafter.
based on status reports filed by the parties (at the Board's direction), the Board
on several occasions granted the parties' further joint motions to extend the
dates for deferral of proceedings. Memoranda and Orders dated July 24, 1990.
August 23, 1990. October 3, 1990, and December 6, 1990 (all unpublished).
The latest of these orders noted the parties' agreement that the Licensees were
in compliance with the modification order and extended the deferral as long
as the Licensees remained in compliance. retaining authority for the Board to
resolve certain potential disputes arising out of the prescribed audit (which had
been undertaken but not yet reported).'
On December 17, 1990, the parties to this proceeding jointly filed a proposed settlement agreemenL (A copy of this agreement is attached hereto.) The
agreement apparently predates the receipt (or at least the evaluation) of the audit
report. It leaves the modification order in effect, thus precluding brachytherapy
activities at the hospital except as may be permitted by NRC under specified
conditions (i.e., based on certifications to be provided to the Region m Administrator concerning certain aspects of the brachytherapy program).
The agreement further designates the violations thus far discovered to be
nonwi11ful and defines the scope of further enforcement activities arising from
the audiL No civil penalties are to be imposed for past nonwillful violations
(such as misadministrations), although the Staff retains the right to impose other
corrective actions based on audit findings. The agreement also establishes a time

Inc Onler Wall publilbed.t 55 Fed. Rcg. 19,376 ~y 9,1990).
2 A Notice or Hcuing md l'rdleuing Conf=nce wal issued at M.y 31,1990, mol published.t 55 Fed. Reg.
23,157 (JlUle 6, 1990>.
'We ft)(j~. further report by lanuuy 14, 1991, if settlement Wall not reached by that date.
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frame for the reporting to the NRC of any misadministrations uncovered by the
audit.
Our authority to approve the settlement of proceedings of this type stems
from 10 C.F.R. § 2.203, which requires that any such settlement accord "due
weight to the position of the staff" as well as the "public interest" The parties
jointly express their belief that termination of this proceeding on the basis of the
settlement agreement "is in the public interest." Inasmuch as the modification
order remains in effect as originally intended and the parties challenging the
order no longer wish to do sO,we agree with that evaluation, noting that, in our
view, the settlement in fact accords "due weight to the position of the staff."
Accordingly, the parties' joint motion is granJed and, subject to the terms of the
settlement agreement, this proceeding is hereby terminated.
This order is subject to Commission review pursuant to 10 C.F.R. § 2.762.
Absent any such review, this order shall become the final action of the Commission thirty (30) days from the date of its issuance. 10 C.F.R. § 2.760(a).
IT IS SO ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISlRATIVE )UDGE

Dr. Walter H. Jordan (by CB)
ADMINISlRATIVE JUDGE
Dr. Jerry R. Kline
ADMINISlRATIVE JUDGE
Bethesda, Maryland
December 26, 1990

SETTLEMENT AGREEMENT
The United States Nuclear Regulatory Commission (hereinafter "NRC
Staff"), St Mary Medical Center-Hobart and St. Mary Medical Center-Gary
(hereinafter collectively referred to as ''Licenseesj and Koppolu P. Sarma, M.D.
(hereinafter "Dr. Sarma") in comprehensive settlement of all issues raised in this
proceeding hereby agree as follows:
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1. That, on April 27 , 1990, an Order Suspending Brachytherapy Activities
and Modifying License (hereinafter "Order'') was issued by the NRC. The
Order, among other things, provided for the immediate suspension of certain
portions of Licensees' licenses pertaining to brachytherapy treabnents carried on
at Licensees' facilities and required Licensees to "retain an independent medical
consultant or organization to assist with the audit of all appropriate records and
patient medical files of the brachytherapy deparbnent since program inception."
2. That, on May 17, 1990, Licensees filed an answer in which certain allegations contained in the Order were admitted and certain allegations contained
in the Order were denied because the Licensees were without knowledge or
information sufficient to form a belief as to the veracity of those certain factual
allegations. Nothing contained in this Settlement Agreement shall be taken as an
admission by Licensees, or Dr. Sarma, of any fact or conclusion not otherwise
admitted in Licensees' Answer or in the Answer filed by Dr. Sarma.
3. That, in conjunction with their Answer, Licensees also filed a request
for a hearing on the Order.
4. That, on May 17, 1990, Dr. Sarma submitted a petition to intervene,
a request for a hearing on the Order, and an Answer, and that Dr. Sarma
was admitted as an intervenor to the proceedings in this matter by Prehearing
Conference Order of the Atomic Safety and Licensing Board dated June 26,
1990.
S. That, by letter dated September 28, 1990, Licensees nominated an audit
group (hereinafter "Independent Auditor'') and by letter dated November 7, 1990,
Licensees submitted an Audit Plan, which includes a provision for submission
of a written report to the NRC at the completion of the audit, pursuant to the
terms of Item V.B of the Order, as last modified by the Regional Administrator,
Region m, on October 30, 1990.
6. That the NRC Staff regards any written report of the audit provided
to thc NRC Staff as an agency record and, as such, the public availability of the
report is as prescribed in 10 C.P.R. § 2.790 (Availability of Official Records)
and 10 C.F.R. Part 9, Subpart A (Freedom of Information Act Regulations).
7. That, in accordance with the guidance regarding press releases in the
NRC Enforcement Manual, in the event the NRC Staff decides to issue a press
release concerning matters in this settlement agreement, such press release will
not be issued until 24 hours after the Licensees and counsel for Dr. Sarma have
been notified and provided a copy of the press release that is substantively the
same as the press release to be issued.
8. That by this Settlement Agreement, the NRC Staff agrees that the conclusions, opinions, and recommendations in the Independent Auditor's written
report shall solely be the conclusions, opinions, and recommendations of the
Independent Auditor, and Dr. Sarma and Licensees agree that in the event that
either Dr. Sarma or Licensees do not agree with the written report of the In-
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dependent Auditor, the party disagreeing with any of the conclusions, opinions,
and recommendations of the Independent Auditor will submit to the NRC Staff
an explanation of the bases for such disagreement within thirty (30) days of the
party's receipt of the Independent Auditor's written report.
9. That, by this Settlement Agreement, Licensees agree to timely make
the required reports of any misadministration in compliance with 10 C.F.R.
§ 35.33 that the Licensees may discover as a result of the audit, as required in
Item V.B of the Order, and the NRC Staff agrees that, regarding misadministrations that may be discovered as a result of the audit, the time for making the
notifications required in 10 C.F.R. § 35.33, or any other rule or regulation regarding misadministrations, shall be computed from delivery of the Independent
Auditor's written report to the Licensees.
10. That, by this Settlement Agreement and in consideration of Licensees
undertaking a comprehensive audit by the Independent Auditor of all appropriate
brachytherapy records and patient medical files since program inception, the
NRC Staff agrees that it will not assess civil penalties against Licensees or
Dr. Sarma as a result of any nonwillful violations of any statute, rule, or
regulation involving the operation of the Licensees' brachytherapy program from
its inception to the date of the issuance of the Order. Notwithstanding that the
NRC Staff has not identified, as of the date of its approval of the Audit Plan,
any willful violations involving the operation of the Licensees' brachytherapy
program, nothing in this condition shall be construed to prevent the NRC Staff
from taking enforcement action as a result of any willful violations, as willful is
defined in 10 C.F.R. Part 2, Appendix C, Section m, which may be identified as
a result of the Licensees' audit or as a result of any subsequent investigation by
the NRC Staff. Further, nothing in this condition shall be construed to prevent
the NRC Staff from issuing a Notice of Violation without proposed civil penalty
from any nonwillful violation of any rule or regulation involving the operation
of the Licensees' brachytherapy program which may be identified as a result of
the Licensees' audit or as a result of any inspection or investigation by the NRC
Staff.
11. That, by this Settlement Agreement, the NRC Staff agrees that the
remaining requirements of Item V.B of the Order, to wit, the completion of
the audit with submission of results to the NRC and notifications pursuant to
10 C.F.R. § 35.33, is met when the Independent Auditor's written report is in
the hands of the NRC Staff and the items in Condition 9 of this Settlement
Agreement are complete.
12. That, by this Settlement Agreement, Licensees agree that they will
continue to comply with and will not challenge Item V.A of the Order.
13. That the NRC Staff, Licensees, and Dr. Sarma agree to file a joint
motion with the Atomic Safety and Licensing Board ("Board") for an Order
approving this Settlement Agreement and terminating this proceeding.
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14. That this settlement agreement shall become effective upon approval
by the Board and that in the event the Board does not approve this settlement
agreement, it shall be null and void.
FOR TIIE NRC STAFF
By: Susan Chidakel
Counsel for NRC Staff

Dated:

12/17/90

By: Eugene Holler
Counsel for NRC Staff

Dated:

12/17/90

ST. MARY MEDICAL CENTER-HOBART
ST. MARY MEDICAL----GARY
("LICENSEES,,)
By:

Stephen W. Lyman

Dated:

12/11/90

By:

Steven H. Pratt
Attorneys for Licensees

Dated:

12/11/90

KOPPOLU P. SARMA, M.D. ("1N1ERVENOR")
By: Paige Clousson
Dated: 12/14/90
Attorney for Koppolu P. Sarma, M.D.
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Cite as 32 NRC 469 (1990)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

In the Matter of

Docket No. 50-322

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

December 20, 1990

In this Director's Decision, the Director of the Office of Nuclear Reactor
Regulation has responded to Petitions filed on behalf of the Shoreham-Wading
River Central School District (School District), Scientists and Engineers for
Secure Energy, Inc. (SE2), and the Long Island Association, requesting that
certain actions be taken with regard to Shoreham Nuclear Power Station, Unit
1. The actions requested by the School District and SE2 included, among
others, issuance of an immediately effective order to the Long Island Lighting
Company (LILCO) to cease and desist from activities related to the defueling
and destaffing of the facility and return to the "status quo ante," civil penalties
against the licensee, deferral of consideration of LILCO's request to reduce its
onsite property insurance until after publication of a Final Environmental Impact
Statement, and remedial action plans. The School District and SE2 alleged
that such actions were necessary to avoid potentially hazardous conditions
arising from unreviewed safety questions, violations of the Licensee's full-power
operating license, and unreviewed environmental questions. They further alleged
that LILCO is undertaking a course of action that will willfully avoid the full
and effective Commission consideration of the environmental consequences of
Licensee action and is contrary to the provisions of the National Environmental
Policy Act (NEPA), the Council on Environmental Quality (CEQ) Guidelines,
and the Commission's regulations by presenting for regulatory review defueling
and destaffing plans that are the initial actions in a single course of action
to transfer the license for Shoreham and to decommission the planL The
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Long Island Association Petition requested that the Commission order the
suspension of LILCO's actions in furtherance of a "minimum posture condition"
at Shoreham. undertake an investigation into whether license violations have
occurred. initiate an environmental review of the planned decommissioning of
Shoreham. and devise a process to consider Shoreham issues. As grounds
for these requests. the Petition aIleged that LILCO has taken actions that are
inconsistent with the premises underlying its license and that are aimed at the
ultimate filing of a decommissioning application. For the reasons set forth in the
Decision. with the exception of the issues raised in a supplement filed November
19. 1990. to the School District and SE2 Petitions. the Director has denied the
Petitions. The issues raised in the November 29. 1990 supplement will be
considered in a separate Director's Decision.
NEPA:

ENVIRONMENTAL REVIEW OF DECOMMISSIONING

The Commission's regulations in 10 C.F.R. Part 51. which implement section
102(2) of NEPA. require that each applicant for a license amendment authorizing the decommissioning of a facility submit a supplement to its environmental
report and that, in connection with the amendment of an operating license to
authorize the decommissioning of such a facility. the NRC Staff will prepare
a supplemental environmental impact statement or environmental assessment.
However. there is no requirement that an environmental review of decommissioning be undertaken prior to the submittal of an application for the decommissioning of a facility.
NEPA:

CONSIDERATION OF ALTERNATIVES

NEPA requires all federal agencies to consider. in connection with proposals
for every major federal action significantly affecting the environment, reasonable
alternatives to the proposed action. However. the NRC has determined that
the NRC need not address resumed operation of a facility as an alternative
in its NEPA analysis of the request for approval of activities associated with
decommissioning.
NRC:

AUTHORITY

Absent highly unusual circumstances. the NRC lacks authority to direct a
licensee to operate a licensed facility.
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OPERATING LICENSES:

RESPONSmILITY OF LICENSEE

Every licensee is obligated to comply with the terms and conditions of its
license and the requirements of the NRC's regulations. No private agreement
can relieve a licensee of this responsibility, and a licensee may not contract away
its obligations as a licensee.

REGULATIONS:

INSURANCE REQUIREMENTS

The purpose of the insurance requirement set forth in 10 C.F.R. § 50.S4(w)
is to ensure the financial ability of a licensee to establish and maintain a stable
condition for a nuclear power plant following an accident, including necessary
decontamination, and thereby protect the public health and safety. Thus, the
amount of insurance COvemge called for is not driven by the value of the facility,
but rather by the potential cost of establishing and maintaining a safe, stable
condition following an accident which, in turn, is a function of the potential
accidents to which a facility might be subject and the consequent mdiological
hazard.

REGULATIONS:

INSURANCE REQUIREMENTS

It is only activities associated with removal of a facility from service and reduction of residual radioactivity to which the decommissioning process applies;
the insurance requirement in 10 C.F.R. § 50.S4(w) is not a necessary element of
decommissioning which has a wholly independent financial requirement

TECHNICAL ISSUES DISCUSSED
The following technical issues are discussed: Defueling and spent fuel pool
stomge of fuel; Maintenance and surveillance of inopemble equipment; Staffing
of facility in defueled condition; Unresolved safety questions.

DffiECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
On July 14, 1989, James P. McGranery, Jr., filed a request with the Executive Director for Operations pursuant to 10 C.F.R. § 2.206 on behalf of the
Shoreham-Wading River Central School District requesting that action be taken
with regard to Shoreham Nuclear Power Station Unit 1 {hereinafter School Dis-
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trict Petition). Specifically, the School District Petition requested that a tempo-

rary immediately effective order be issued to the Long Island Lighting Company
(LILCO) to cease and desist from any and all activities related to the defueling
and destaffing of the facility and return to the "status quo ante," pending further
consideration by the Commission. The Petition further requested that such an
order be accompanied by an announcement of the Commission's intention to fine
the Licensee a substantial amount per day for any violation or continuing violation of the Commission's orders. Briefly summarized, the bases set forth for the
Petition were that: (1) such an order is necessary to avoid potentially hazardous
conditions arising from unreviewed safety questions, violations of the Licensee's
full-power operating license, and unreviewed environmental questions; and (2)
that LILCO is undertaking a course of action that will willfully avoid the full
and effective Commission consideration of the environmental consequences of
Licensee action and is contrary to the provisions of the National Environmental
Policy Act (NEPA), the Council on Environmental Quality (CEQ) Guidelines,
and the Commission's regulations by presenting for regulatory review defueting
and destaffing plans that
the initial actions in a single course of action to
transfer the license for Shoreham and to decommission the plant The School
District supplemented this Petition by a letter dated July 19, 1989, which, among
other things, suggested that cumulative fines of at least $250,000 per day would
be necessary to act as an economic deterrent to a continuing violation by LILCO.
By letter dated July 20, 1989, I acknowledged receipt of the School District
Petition. In my acknowledgment leller, I indicated that a preliminary review
of the concerns in the Petition did not indicate any need to take immediate
action because, on the basis of current information, the Licensee was currently
in compliance with the provisions of its full-power license, as the defueling of
the reactor vessel is an activity permissible under the terms of Facility Operating
License NPF-82, and the destaffing of the plant would not be implemented until
early August.
The School District responded to my July 20 letter by a letter dated July 21,
1989, urging immediate reconsideration of my position as set forth in the July
20 leller, and taking issue with statements made therein.
On July 26, 1989, Mr. McGranery filed a Petition on behalf of Scientists
and Engineers for Secure Energy, Inc. ("SE2") (hereinafter SE2 Petition). This
Petition requested immediately effective orders and the institution of proceedings
to the same extent and on the same bases as the request made by ShorehamWading River Central School District The Petition stated that SE2 adopted and
incorporated the July 14 request made by the School District as supplemented
on July 19 and July 21, 1989, and requested consolidation of its Petition with
that of the School District. By letter dated August 21, 1989, I acknowledged
receipt of the SE2 Petition. On July 31, 1989, and January 23, April 5, May 4,

are
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November 14, and November 29, 1990, additional supplements to the Petitions
filed by the School District and SE2 were submitted.
The July 31 supplement, among other things, requested that immediately
effective 'orders be issued that: (l) barred Lll..CO from transferring John
D. Leonard, Jr., Vice President-Nuclear Operations, from his post or further
depleting the Shoreham staff, and mandated that Lll..CO return Lll..CO and
contractor personnel to their positions to allow for prior review of Lll..CO's
proposed actions, and (2) barred Lll..CO from discontinuing any required
maintenance or modifications.
The January 23, 1990 supplement alleged that the NRC has been pursuing a
continuing course of conduct giving various forms of "permission" to Lll..CO
that have adverse environmental impacts and diminish the choice of reasonable
alternatives to be considered in the NEPA proceedings on the proposed Shoreham decommissioning.
The April 5 supplement requested that the Commission deny or, at least
defer until after publication of a Final Environmental Impact Statement (EIS),
consideration of Lll..CO's request to reduce its onsite property insurance. This
request by Lll..CO, according to Petitioners, constitutes another "segmented
proposal" in furtherance of Lll..CO's decom~issioning proposal. In their AprilS
supplement, the Petitioners stated that they were incorporating into their Petition
an enclosed" "comment" to the Secretary of the Commission (also dated AprilS,
1990). In that comment, the Petitioners again asked the Commission to either (1)
deny a request by the Long Island Lighting Company (Lll..CO) for an exemption
from the onsite primary property damage insurance requirements of 10 C.F.R.
§ 50.54(w)(I) for operation of the Shoreham facility and withdraw its proposal
to consider the issuance of this exemption, or (2) announce its intention to defer
decision until after publication of a Final EIS on the decommissioning proposal.
The Petitioners alleged that Lll..CO's request was violative ofNEPA, the Atomic
Energy Act (AEA), the Administrative Procedure Act, and the regulations of the
CEQ and the NRC. By letter dated April 27 , 1990, I responded to this supplement
and informed the Petitioners that the requests in their AprilS supplement were
denied.
On May 4, 1990, Petitioners submitted a further supplement reiterating their
request that the proposed reduction in onsite property insurance be denied
or, at least deferred until after publication of a final EIS. In this supplement,
the Petitioners stated that they were incorporating an enclosed "supplemental
comment" dated April 23, 1990. The Petitioners stated that this supplement was '
deemed necessary because my April 27 letter did not recognize the existence of
this comment.
The November 14 supplement alleged that the Commission has determined
that Lll..CO has disbanded a portion of its technical staff and begun training the
remaining staff for defueled operation only, that conditions exist as to staffing
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and training that are in direct violation of 10 C.F.R. Part 55, and that LILCO
is in knowing violation of its license and technical specifications by having
implemented these reductions in staffing and training prior to NRC approval.
Consequently, the Petitioners requested that a Notice of Violation be issued
including a proposed civil penalty and remedial action plan to bring Shoreham's
staffing and training into compliance with Part 55 and its license.
The November 29 supplement stated that LILCO had ''recently'' informed
the NRC that 137 fuel support castings and 12 peripheral pieces from the
Shoreham reactor vessel were being stored on the south separator/reheater roof
. above the turbine deck, causing posting of a high radiation area. According to
the Petitioners, those circumstances raised questions as to whether LILCO is
violating NRC regulations and a Confirmatory Order issued March 29, 1990,
that had required continued maintenance of structures, systems, and components
necessary for full-power operation. The Petitioners also noted the pendency
of a LILCO license amendment application for shipment of these parts to the
Barnwell, South Carolina, low-level waste storage facility for burial, and alleged
that such a license amendment would be contrary to "the decision reached
by the Commission on recommendations of SECY-89-247," other regulatory
requirements of 10 C.F.R. Chapter I, the Low-Level Waste Policy Amendments
Act of 1985, and NEPA, and that an attempt to bury these parts would violate
a criminal statute. q,nsequently, the Petitioners requested that a Notice of
Violation be issued including a proposed civil penalty and remedial action
plan to bring LILCO into compliance with the Confirmatory Order and other
requirements and to ensure proper preservation of these reactor parts.
On August 4, 1989, Leonard Bickwit, Jr., submitted a Petition on behalf
of the Long Island Association requesting action regarding Shoreham Nuclear
Power Station Unit 1 similar to that requested by Mr. McGranery and on
similar bases. Specifically, the Long Island Association Petition requested that
the Commission order the suspension of LILCO's actions in furtherance of
a "minimum posture condition" at Shoreham, undertake an investigation into
whether license violations have occurred, initiate an environmental review of
the planned decommissioning of Shoreham, and devise a process to consider
Shoreham issues. As grounds for its requests, the Petitioner asserted that LILCO
has taken actions that are inconsistent with the premises underlying its license,
including actions that constitute changes to its facility without prior Commission
approval that give rise to an unreviewed safety question, having allowed New
York State authorities to assume unauthorized control over the Shoreham license,
and having commenced de [acto decommissioning; and that LILCO is taking
actions aimed at the ultimate filing of a decommissioning application, mandating
Commission involvement consisting of an environmental review under NEPA
and the regulations of the CEQ.
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By letter dated August 24, 1989, I acknowledged receipt of the Long Island
Association Petition. In my acknowledgment letter, I indicated that action would
be taken upon the Petitioner's request within a reasonable time.
A notice was published in the Federal Register indicating that the Petitioners'
requests were under consideration. 54 Fed. Reg. 36,(177 (Aug. 31, 1989). By
letter dated September 15, 1989, the Licensee was requested to respond to the
School District, SE2, and Long Island Association Petitions. By letter dated
November 10, 1989, the Licensee responded to the Petitions.
I have now completed my evaluation of the School District and SE2 Petitions
and the Petition filed by the Long Island Association. I have determined, for
the reasons set forth below. that the Petitions should be denied. (The issues
discussed in the Petitioners' November 29, 1990 supplement will be addressed
by a separate Director's Decision).
BACKGROUND
On February 28, 1989, Lll.CO entered into an agreement with the State of
New York to transfer its Shoreham assets to an entity of the State of New
York for decommissioning. However, LILCO continued to pursue with the
NRC its request for a full-power license to operate Shoreham Station. On April
21, 1989, the NRC issued Facility Operating License NPF-82 to LILCO which
allows full-power operation of the Shoreham plant. On June 28, 1989, LILCO's
shareowners ratified LILCO's agreement with the State of New York.
Consistent with the terms of the settlement agreement, which prohibits
further operation of the Shoreham facility by LILCO, LILCO began a defueling
operation of the facility on June 30, 1989, which was completed on August
9, 1989, and reduced its operating and support staff. Further, LILCO is
proceeding with its plans to discontinue customary maintenance for systems
LILCO considers unnecessary to support operation when all the fuel is placed
in the spent fuel pool, by deenergizing and protecting these systems rather than
maintaining them in an operationally ready condition. On January 12, 1990,
LILCO submitted a letter to the NRC in which it stated that it would not place
nuclear fuel back into the reactor without prior NRC approval. This commitment
was confirmed by a Confirmatory Order issued on March 29, 1990. 55 Fed. Reg.
12,758 (Apr. 5, 1990). On June 28, 1990, LILCO and the Long Island Power
Authority (LIPA) submitted a joint application for an amendment to LILCO's
license to authorize transfer of the Shoreham facility to LIPA. That application
is still pending before the Staff and has not yet been noticed in the Federal

Register.
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DISCUSSION
Briefly summarized, the Petitioners make two broad arguments in support
of their request for action, namely, that: (1) there are unreviewed safety
questions, violations of the Licensee's full-power operating license, including
technical specifications, and unreviewed environmental questions that may result
in potentially hazardous conditions; and (2) that LILCO is undertaking a course
of action in a manner that will willfully avoid the full and effective Commission
consideration of the environmental consequences of Licensee action contrary
to the provisions of NEPA, the CEQ Guidelines, and the Commission's own
regulations, by presenting for regulatory review defueling and destaffing plans
that are the initial actions in a single course of action to transfer the license for
Shoreham and decommission the plant As such, the Petitioners assert that the
Commission should not wait until the last step of the process (i.e., application
for decommissioning) to conduct its NEPA review.
As specific bases for these assertions, the Petitioners argue that: (1) the
defueling of the core of the Shoreham Station involves an unreviewed safety
question, because it is unnecessary and because the transfer of fuel to the spent
fuel pool will result in a reduced margin of safety; (2) the issuance of the
full-power operating license for the facility was premised, among other things,
on adequate staffing, and the Licensee has now declared to the Commission
its intention to willfully reduce staffing by about ha!f, which would violate
the basis of the issuance of its license and the Licensee's prior commitments
to the Commission; (3) the lack of maintenance activities at the facility is
contrary to a March 1989 Operational Readiness Assessment (ORAl) Report;
(4) the Licensee's plan to substitute fossil-fuel-burning units for the Shoreham
station is a matter that may result in an adverse environmental impact previously
evaluated in the Final Environmental Statement for the operating license, and,
as such, presents an unreviewed environmental question that requires prior
Commission approval as provided by its license; (5) such an order would allow
for a full environmental review pursuant to NEPA, the CEQ guidelines, and the
Commission's regulations in 10 C.F.R. Part 51; and (6) if the Commission does
not issue an order to the Licensee to restore the plant and staff to the "status
quo ante" at this time, it would be allowing the Licensee to "whittle away the
scope of the action being considered" _to the point where there would be an
insufficient staff to operate the plant and the plant may have deteriorated to the
point where several years might be required to make it available as a source of
electricity.
With regard to the Petitioners' broad assertions, the NRC has determined
that LILCO currently satisfies all applicable terms and conditions of its operating
license for the Shoreham facility. As will be discussed more fully below, staffing
at the Shoreham Station meets NRC requirements, including the technical
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specifications for the plant's defueled condition, and also meets levels stated
in the Shoreham Updated Safety Analysis Report (USAR). With regard to
defueling, removal of fuel from the reactor core and subsequent storage of
the fuel in the spent fuel storage pool is an activity associated with normal
nuclear plant operations. It is an activity that is permitted by Shoreham's
technical specifications. Finally, with regard to maintenance, the LILCO
staff currently performs maintenance and surveillance activities necessary to
demonstrate operability of systems required to be operable at all times. The
NRC has determined that LILCO's decision to defer maintenance on systems and
components unnecessary to support their current configuration is a reasonable
action. ThiS deferral of maintenance renders these items inoperable, and
surveillance requirements are not applicable to inoperable equipment These
systems and components are not required by the terms of LILCO's license
or the NRC's regulations to be operable in a defueled condition. If the
Licensee were to resume operation after shutdown, it would be obligated to
perform all required maintenance and surveillance activities to restore system
and component operability.
With regard to the Petitioners' assertion that LILCO is undertaking a single
course of action to transfer the license for Shoreham and decommission the
plant, and that the Commission should act now to conduct its NEPA review,l
LILCO has repeatedly restated to the NRC its commitment to abide by all terms
and conditions of its license and NRC regulations so long as it remains the
Shoreham Licensee.l
1 I note that the Pditimm made a similar mgument before the Commissim in six "Petitim[s] to Intcrvcnc and
Requcst[.] for Hcarlng[.)" reguding the Confirmatory Order issued Marth 29. 1990, pro!u"biting LILCO from
placing nuclear fuel in the n:&ctor vessel without prior NRC approval; a RqUest by LILCO for an amendment
to the Shoreham ~ting license allowing changes in the physical IICCUrity plan of the plant; and a RqUest by
LILCO for an amendment to the Shoreham ~ting licmsc removing certain lic:cnsc conditions regarding offsite
emergency preparedness activities. In its decisim reguding those Petitions, CU-90-8, 32 NRC 201 (1990), the
Commission determined, btkr alia, that the RqUCSt by Petitimm that the Canmission order the Staff to prepare
an EIS on the proposed dccanmissioning of the Shormam facility and to ccnsider in the EIS resumed operatim
IS an alternative to decommissioning should not be granted. On Oc:tcber 29, 1990, the Petitionm pctitimcd the
Commission for reccnsideratim of CU-9G-8.
l In a letter dated August 30, 1989, the Staff RqUestcd IlLCO to provide its written commitment and plans to
ensure that, until decommissioning or other disposition of the facility is authorized by the NRC: (1) alllystcms
required for Wely in the dcfueled mode In: maintsined in fully ~ble atstus; (2) all IystcmS required for
full-power operation of the facility In: to be prcscrvcd from degradation, with 1Uc:h maintenance and custodial
senices and appropriate documentation IS may be necessuy to ensure 1Uc:h presc:rvatim; and (3) there shall be an
adequate number of properly trained iliff to ensure plant ..fcty in the defueled atslC, ineluding the ability to cope
with ma!!unctions, accidenta, and unforeseen events. IlLCO, in a letter dated September 19, 1989, IUbmitIed the
dclails of its .ystem layup (equipment prescrvatim) program. This program was developed and implemented to
prevent the Shoreham plant from Mdecommissioning itself," IS RqUestcd by the NRC Staff in its letter of August
30. Further, the NRC Staff, based en its review of LILCO's system layup program, found this program to be well
defined, properly implemented in .ccordance with .ppravcd procedures, and adequate to prevent dctcr:ioration of
protected .ystcmI (lnspcction Report 5G-322,090-01).
By letter dated November 8, 199O,Ill.CO informed the Staff that it desired to ship 137 fuel support castings
and 12 periphen1 pieces to the Low-Level Radioactive Waste Repository at Barnwell, South Carolina, before
December 7, 1990. On November 14, 1990, the Staff respmded to IlLCO's November 8th lelter informing
(Collliluled)
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The NRC regulations applicable to transferring or terminating an operating
license are found in Title 10 of the Code of Federal Regulations, sections
50.S0 and 50.S2, respectively. As already indicated, LILCO has submitted
an application for an amendment to its license to authorize the transfer of the
Shoreham facility to LIPA. The NRC will ensure that the applicable regulations
are satisfied in considering this request After giving notice to interested parties
and performing all appropriate and prescribed reviews, the NRC may approve
the transfer if the transfer is otherwise permissible and if it determines that LIPA
is qualified to be the license holder.
Similarly, LILCO has not engaged in decommissioning of the facility. None
of the actions taken at Shoreham are inconsistent with the operation of the facility by some entity other than LILCO, and the NRC does not consider LILCO's
actions to date to be "irreversible." The Commission's regulations in 10 C.F.R.
Part 51, which implement section 102(2) of NEPA, require that each applicant
for a license amendment authorizing the decommissioning of a production or
utilization facility submit a supplement to its environmental report. and that in
connection with the amendment of an operating license to authorize the decommissioning of such a facility, the NRC Staff will prepare a supplemental
environmental impact statement or environmental assessment. See 10 C.F.R.
§ 51.95(b). However, there is no requirement that an environmental review of
decommissioning be undertaken prior to the submittal of an application for the
decommissioning of a facility. LILCO has not to date submitted an application
for the decommissioning of its Shoreham facility. Consequently, there is no
requirement that an environmental review of decommissioning be conducted at
this time. At such time as LILCO submits an application for the decommissioning of the facility, an environmental review will be conducted. Moreover,
prior to any decision with respect to decommissioning, any authorization by
the NRC to amend the Shoreham license will be accompanied by the required
environmental review called for by 10 C.F.R. Part 51 and consistent with the
Commission's decision in CLI-90-S.
Thming now to the Petitioners' specific bases in support of their broad
assertions, the School District and SE2 Petitions first assert that the defueling of

LILCO that auch an activity requites NRC authorizalion and its November 8th letter was being processed as a
request fM an amendment of ita license. This request is sti1J. under consideration. The Petitioncn' November
29, 1990 IUpplcmcnt allegca that ULCO is atoring these pula on !he IOIIIh sepuator/tdlcatcr roof above the
twbinc deck. and thl1 this raises questions as to whether LILCO is violating NRC regulations and !he Much 29,
1990 ConfirmatMy Order requiring mntinued maintcnmce of Itructuml, 1)'ItCmI, md canpatema nccessuy for
full-power operation. 'lbc l'etitioncn f\n1her allege that a 1iccnac amendment allowing shipment of these pula
fM burial would be c:ontruy to "the decision reached by the Conunission on recmuncndations of SECY-89-247,"
other reguhtMy rcquimnema of 10 c.F.R. Otaptcr I. !he Low-Lcvd Waste Policy Amendments Act of 1985,
and NEPA, and that an attempt to bury thcoc parts would violate a c:riminal atatutc. Conscqucnlly, !he Petitioncn
requested that a Notice of Violation be issued including a proposed civil penalty and rcmcdia1 action plan to bring
LILCO into compliance with the Confirmatory Order and other rcquirc:ments and to ensure proper prcscrntion of
thcoc rcactM parts. Thcoc concerns and nqucots will be considc:n:d in a Icparate Director', Decision.
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the core involves an unreviewed safety question because it is unnecessary and
will result in a reduced measure of safety due to the risk of accident in transfer
to the spent fuel pool. Therefore, the Petitioners assert that the defueling is in
violation of 10 C.P.R. §5059 and requires prior Commission approval.
As explained above, movement of fuel to, and storage of fuel in, the
spent fuel storage pool is a normal operating procedure permitted by the
existing Shoreham technical specifications. The design and construction of the
Shoreham spent fuel storage pool was reviewed as part of the USAR that was
submitted by LILCO and approved by the Commission in granting the operating
license for Shoreham Station. Further, the most radiologically severe fuelhandling accident considered credible is hypothesized and analyzed in Chapter
15, Accident Analysis, of the Shoreham USAR. The radiological consequences
of this hypothetical accident do not exceed any criteria specified in current
regulatory requirements. Therefore, the movement of fuel to the spent fuel pool
does not involve changes in the facility or procedures as described in the USAR,
does not involve a change in Shoreham's technical specifications, and does not
constitute an unreviewed safety question or otherwise require prior Commission
approval.
The Petitioners next argue that issuance of the full-power operating license
was premised, among other things, upon adequate staffing; that the Licensee
has openly declared to the Commission its intention to willfully reduce that
staff, which constitutes a willful violation of the bases of the issuance of the
license and the Licensee's prior commitments to the Commission, and that
the NRC Regional Administrator, Region I, has "openly admitted" that if he
found staff at any other plant reduced by 40 or 50 percent, this would call for
enforcement action, and there is no reason why the Shoreham plant should be
treated differently than any other plant
As explained above, current staffing at Shoreham Station meets NRC requirements, including the technical specifications for the plant's defueled condition,
and also meets the levels stated in the Shoreham USAR. This was verified by a
site inspection conducted in September 1989 (Inspection Report 50-322/89-91)
and continues as the Station hires, trains, and qualifies personnel to maintain its
nonlicensed staffing requirements. Two additional inspections were conducted
from January 29 to May 5, 1990, and May 6 through August 25, 1990 (Inspection Reports 50-322f.}O-01 and 50-322/90-02, respectively) which determined
that the staffing levels were reasonable for the current defueled plant status. In
fact, the Shoreham site staff has NRC-licensed operators (Senior Reactor 0perators and Reactor Operators) in excess of current requirements. In addition,
LILCO has committed to promptly notify the NRC of any substantial variations
from the staffing plan assessed during the above-referenced inspections.
The Petitioners next assert that the proposed lack of conduct of maintenance
activities at Shoreham appears to be contrary to the Operational Readiness
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Assessment Team (ORAT) Report. In further support of this assertion, the
Petitioners state that at a briefing presented by LILCO before the NRC on
July 28, 1989, LILCO stated that it was going to maintain 40 operating
systems as "operable," 42 systems in a "functional condition," 36 system in a
"secured" condition, and 7 systems in a "preserved" condition. The Petitioners
argue that the Shoreham technical specifications contain no definitions of
"functional," "secured," or "preserved." and that LILCO is creating a new
Operating Condition ("OC 6").
The Operational Readiness Assessment Team inspection was conducted
March 11 through March 27, 1989, to determine the operational readiness
status of the plant and staff for purposes of determining readiness for full-power
operation of the Shoreham facility. The findings of that inspection, documented
in a report issued April 4, 1989, are inapplicable to the current status of the
plant, which is in a defueled condition.
With regard to the Petitioners' argument that LILCO is creating a new
operating condition in violation of its technical specifications, Table 1.2 of
the Shoreham technical specifications defines the operational conditions of the
plant. However, because the reactor is defueled and the vessel is drained, the
operational conditions specified in Table 1.2 are not applicable. Therefore, the
only specifications that are applicable to the Shoreham plant are those that are
annotated as such in the applicability statement of each technical specification.
LILCO is in full compliance with all requirements of the Shoreham technical
specifications that are applicable at this time.
The Petitioners next state that Appendix B, Paragraph 3.1 of the Shoreham
license, forbids the Licensee from making changes in facility operations affecting
the environment if the change would involve an "unreviewed environmental
question" and would "significantly affect the environment," and that a proposed
change shall be deemed to involve an unreviewed environmental question if
it concerns a matter that may result in significant increase in any adverse
environmental impact previously evaluated in the Final Environmental Statement
(FES) or a matter not previously reviewed and evaluated in the FES that may
have a significant adverse environmental impact. The Petitioners assert that
LILCO's plans to substitute fossil-fuel-burning units for the Shoreham Nuclear
Power Station is a matter that may result in a significant increase in any adverse
environmental impact previously evaluated in the FES.' As such, it is argued
that these matters involve unreviewed environmental questions that require prior

'The Petitionera enclose with their Petition lwo Icclions of the FES (acclion 8, "Need for Slation," and accIion
10, "Benefir,(:011 Summary") which they llale "Jq!rc:scnlthe buc:I for the conclusions thaI !he Shotehun Nuclear
Power Slation is nc:edcd, !hal it is !he preferable alternative rulistic Icwce of eleclric energy &rld !hal il hal •
favorable COIIIbenefil analym for !he people of Long Ialand."
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Commission approval pursuant to the license. Therefore, according to the
Petitioners, LILCO is in violation of the conditions of its license.
NEPA requires all federal agencies to consider, in connection with proposals
for every major federal action significantly affecting the environment, reasonable alternatives to the proposed action. Consequently, at such time as LILCO
submits an application for the decommissioning of the Shoreham facility, the
NRC will conduct an environmental review that will consider such alternatives.
However, in a recent Memorandum and Order, CLI-90-S, supra, the Commis- .
sion has determined that the NRC need not address resumed operation of a
facility as an alternative ·in its NEPA analysis of the request for approval of
activities associated with decommissioning. In its Memorandum and Order, the
Commission responded to an argument made by these same Petitioners, who
had filed Petitions to Intervene and Requests for Hearings related to various
actions taken by the NRC Staff and LILCO concerning the Shoreham facility,"
that the actions taken by LILCO and the NRC Staff amount to de [acto decommissioning requiring an EIS under NEPA, and that such an EIS must consider
resumed full-power operation of Shoreham as an alternative to decommissioning. See note 1, supra. In its Memorandum and Order, the Commission noted
that, while basic NEPA principles require that an agency consider ''reasonable''
alternatives to a proposal for a recommended course of action, there is no need
to consider alternatives of speculative feasibility, or which could only be implemented after significant changes in governmental policy or legislation. As
the Commission noted, under NRC regulations, while the NRC must approve
a licensee's decommissioning plan, including consideration of alternative ways
whereby decommissioning may be accomplished, the regulations do not contemplate that the NRC need approve of a licensee's decision that a plant should
not be operated. In fact, absent highly unusual circumstances not present here,
the NRC lacks authority to direct a licensee to operate a licensed facility, and
LILCO is legally entitled under the Atomic Energy Act and NRC regulations
to make an irrevocable decision not to operate Shoreham. The alternative of
"resumed operation" or other methods of generating electricity are alternatives
to the decision not to operate Shoreham and, as such, are beyond the Commission's authority. The NRC need only consider alternatives to the method
of decommissioning that the licensee's plan proposes and review the plan to
ensure that it provides for safe and environmentally sound decommissioning.
as opposed to reviewing the decision of whether to decommission a facility.
CLI-90-S, 32 NRC at'lJJ7.
"As lIoted ea.diet.llte Pctitimcrs filed six "Pctitim[s] to Intcrvcnc and Rcquest[s] for lIcarlng[s]" reganlirtg lite
Confinnatory Order issued M.udt 29. 1990. prohibiting Ln.CO from placing IlUclcar fuel in lite reactor vessel
willtout prior NRC appr<>Yal; a request by IJLCO for an amendment to lite Shoreham operating license allowing
changes in lite physical sccmity plan of lite plant; and a request by ULCO for an amendment to lite Shoreham
operating license mnoving certain license conditions reganlirtg offsitc emergency preparedness activities.
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The Petitioners next assert that an order to LILCO mandating that it cease
and desist from activities related to defueling and destaffing would allow a full
environmental review to be conducted pursuant to NEPA, the CEQ guidelines,
and the Commission's regulations. In this connection, Petitioners argue that
LILCO is engaged in a unitary course of action leading to decommissioning of
the Shoreham facility and, while it may not be involved in the actual management
of decommissioning, it is responsible for the total financial support of that
activity.
The Commission's regulations in 10 C.P.R. Part 51, which implement section
102(2) ofNEPA, require that each applicant for a license amendment authorizing
the decommissioning of a production or utilization facility submit a supplement
to its environmental report, and that in connection with the amendment of
an operating license to authorize the decommissioning of such a facility, the
NRC Staff will prepare a supplemental environmental impact statement or
environmental assessment. See 10 C.F.R. § 51.95(b). However, there is no
requirement that an environmental review of decommissioning be undertaken
prior to the submittal of an application for the decommissioning of a facility.
To date, LILCO has not submitted an application for the decommissioning of its
Shoreham facility. Consequently, there is no requirement that an environmental
review be conducted at this time. At such time as an application for the
decommissioning of the facility is submitted, an environmental review will be
conducted. Furthermore, as noted above, prior to any decision with respect
to decommissioning, any authorization by the NRC to amend the Shoreham
license will be accompanied by the required environmental review called for by
10 C.P.R. Part 51 and consistent with the Commission's decision in CLI-90-S.
With regard to the CEQ regulations, by way of background, on November 29,
1975, pursuant to Executive Order, the CEQ published final regulations relating
to the implementation by federal agencies of all of the procedural provisions of
NEPA. Accordingly, the NRC revised 10 C.P.R. Part 51. The CEQ reviewed
NRC's NEPA procedures (revised 10 C.P.R. Part 51) and determined that these
regulations addressed all of the sections of the CEQ regulations required to be
addressed. See 49 Fed. Reg. 9380 (Mar. 12, 1984). As stated above, these
regulations do not require that an environmental review be conducted at this
time.
Finally, the Petitioners argue that the Commission's regulations recognize that
the Commission need not passively wait for a license application authorizing
decommissioning, but should conduct its regulatory functions in a manner that
is receptive to environmental concerns. In this connection, Petitioners assert that
the Regional Administrator, Region I, has expressed concern that the activities
currently being conducted by the Licensee may require application for a license
amendment. The Petitioners assert that if the Commission does not issue a
cease-and-desist order to the Licensee to restore the plant and staff to the "status
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quo ante" at this time, there will be insufficient staff to operate the plant and
the plant will have deteriorated so that several years might be required to make
it again available.
LILCO has assured the NRC Staff that it is not permitting the condition of
plant systems, including ''nonsafety" systems, to deteriorate. The NRC does not
believe that the reduction in number of the Licensee's operating staff should
be treated as the equivalent of de faCIO decommissioning. Provided that there
is an adequate number of properly trained staff to meet NRC requirements and
to ensure safety of the facility in the defueled condition, the NRC does not
intend to require that additional staff sufficient to operate the plant at full power
be maintained while the decommissioning plan is under development and, in
any event, does not consider the current reductions to represent an irreversible
action. The NRC will continue to monitor and evaluate the Licensee's activities
on an ongoing basis and, if necessary, will take appropriate action to ensure plant
safety pending the development and NRC review of decommissioning plans.
With regard to the need for activities being conducted requiring application
for a license amendment, as already indicated, the NRC Staff has determined
that LILCO is in full compliance with its license and NRC regulations. In those
instances in which LILCO has sought relief from the requirements of its license
or NRC regulations, LILCO has submitted the appropriate requests for license
amendments or exemptions to the NRC, which have either been approved or are
being currently reviewed by the NRC Staff.
As noted above, the School District and SE2 submitted supplements dated
July 19,21, and 31, 1989, and January 23, AprilS, May 4, November 14, and
November 29, 1990, in which ad~tional assertions are made in support of their
requests for action. Provided below is a summary of each of these assertions,
followed by the NRC's response to that assertion:
1. Assertion: An article that appeared in the New York Times on July 18,
1989, supports the allegation that LILCO is removing the fuel and destaffing
the plant as part of a single course of action to decommission the plant without
applying for permission to decommission. This article also demonstrates that
the New York Public Service Commission and Licensee are pursuing the current
course of conduct in order to put the plant into the least expensive configuration
possible.
Response: The article that the Petitioner references does not provide any
new information not already known to the NRC. Nothing in its license prohibits
LILCO from removing fuel as a way of controlling costs at the plant Regarding
destaffing, as described above, current staffing levels satisfy all NRC requirements.
2. Assertion: A letter from the Governor of the State of New York to
the people of Long Island, dated March 21, 1989, indicates that the Governor
engineered the settlement agreement on the basis of the substitution of his
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judgment of the risk posed by the facility and the need for the facility for that
made by the Commission in issuing the full-power operating license, in violation
of the doctrine of federal preemption.
Response: The views expressed in the Governor's March 21, 1989,letter are
irrelevant to any decision that will be made by the NRC regarding the Shoreham
operating license. The NRC will exercise its regulatory responsibilities and
make its own independent determinations regarding any issue concerning the
licensing of the Shoreham facility.
3. Assertion: My [Dr. Murley's] statement in my July 20, 1989, letter that
the "destaffing of the plant will not be implemented until August" is clearly in
error, as revealed by the New York Times article dated July 18, 1989, which
states that LILCO had begun to transfer about 150 employees to other jobs 3
days before the article was written. Similarly, my statement in that letter that
defueling is permissible under the license is, at best, "disingenuous," because
Lll..CO's defueling is not the "normal type of defueling," as the NRC Regional
Administrator, Region I, has admitted.
Response: In its letter to the Region I Regional Administrator dated July
5, 1989, LILCO stated that it "expects to complete defueling by about August
15. Between now and August 15 the Company intends to reduce staffing levels
as discussed on June 30, consistent with our obligations under the operating
license." Thus, the transfer of approximately 150 employees of the Nuclear
Operations staff to other positions (within LILCO) that began in mid-July 1989,
and continued throughout the summer, is consistent with Lll..CO's stated intent.
In its letter dated July 20, 1989 (SNRC-1615), LILCO announced staffing
changes at Shoreham. These staffing changes affected the Vice PresidentNuclear Operations, and the managers of nuclear engineering, nuclear quality
assurance, operations, and nuclear operations support. However, while LILCO
may have finalized its plans to reduce Shoreham site staffing by reassigning
Lll..CO personnel to other areas in its company and to reduce contractor support
on site and notified the affected personnel prior to August I, 1989, the actual
implementation of these changes did not occur until after August I, 1989.
With regard to the Petitioners' assertion that Lll..CO's defueling is not the
"normal type of defueling," while the defueling (off-loading) of the Shoreham
reactor core for this purpose may not have been explicitly considered when
the Shoreham plant was licensed, the ability to off-load and store the entire
Shoreham reactor core, for whatever reason, was reviewed and found acceptable.
The NRC Staff found, based on its review of the design of the Shoreham spent
fuel pool, that the spent pool is capable of storing 2184 irradiated fuel assemblies
(390% of a full-core load). This capacity meets the requirements of 10 C.F.R.
Part 50 Appendix A, General Design Criteria 62 (see NUREG-0420, § 9.1.2).
4. Assertion: The briefing presented by LILCO to NRC senior management on July 28, 1989, revealed certain "new information." Specifically this
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information included that: (I) defueling has not been conducted in accordance
with 10 C.P.R. § 50.59 in that. because LILCO's section 50.59 analysis was
incomplete, there is no basis from which to conclude that defueling does not
involve an unreviewed safety question, and the section 50.59 analysis did not
consider the acceptability of the risk in light of the fact that defueling is unnecessary; (2) that it had already reduced staff and has plans for more significant
reductions. In this regard, the Petitioners express concern regarding the transfer
of John D. Leonard, Jr., LILCO's Vice President-Nuclear Opemtions, because
he is the "key man" on whom the NRC relies for assuring compliance with the
terms of the opemting license, and because his tmnsfer may lead to a "cascading
effect" of staff being promoted to positions for which they may not be qualified;
and (3) LILCO's statement that it was having a hard time deciding whether to
transfer its license to LIPA or apply for a ''possession only" license is a "stalling
technique" that will allow the plant to decommission itself.
Response: As explained above, removal of fuel from the reactor core and
subsequent stomge of the fuel in the spent fuel stomge pool is an activity
associated with normal nuclear plant opemtions. It is an activity that is permitted
by Shoreham's technical specifications and is not a change, test. or experiment
that involves a change in plant technical specifications or an unreviewed safety
question. Thus, defueting and stomge of Shoreham's fuel in its spent fuel
stomge pool does not require a 10 C.F.R. § 50.59' evaluation. The thenuncompleted safety analysis to which LILCO personnel referred at the July
28 briefing was an analysis being developed by LILCO's Nuclear Engineering
Department to support certain license amendment and regulatory exemption
requests that LILCO was preparing to submit to the NRC. {See Transcript of
Management Level Meeting Between the Nuclear Regulatory Commission and
Long Island Lighting Company at 14 (July 28, 1989), which is a publicly
available document.) LILCO was not required to complete and submit this
analysis to the NRC prior to defueling Shoreham.
As explained above, LILCO publicly announced planned staffing changes in
its letter dated July 5, 1989. Nevertheless, LILCO to date remains within the
staffing requirements of its opemting license. With respect to the transfer of
Mr. Leonard from the Shoreham site and his replacement by Mr. Steiger as the
senior LILCO manager directly responsible for the Shoreham facility, LILCO is
free to make such management changes. The qualifications of Mr. Steiger were
reviewed by the NRC, along with those of a number of other LILCO employees

5 Section 50.59 permits a licensee to make change. to a facility without prior Conunission approval provided
that such changes do not involve a change to its teclmica1 apcciJications or an unrcvicwed ..rcty question. A
proposed change is deemed to involve an unn:vicwed IIrcty question if the probability or conscqucnccs of an
accident previously evaluated in the ..rcty analyais teporl may be increased; or if a possibility of an accident
different than any evaluated previously in the ..rcty analysis may be creatccl; or if the margin of ..rcty u defined
in the basil of any teclmica1 apcciJication ia mluced.
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who changed positions as a result of LILCO's destaffing efforts. The NRC Staff
found that, generally, the staffing, technical support, and program functions are
as described in the Shoreham USAR and as required by the Shoreham technical
specifications.1S However, Mr. Steiger has since been promoted to Vice-President,
Office of Engineering and Construction, and Mr. Leonard, as Vice-President,
Office of Corporate Service and Office of Nuclear, once again is the Licensee's
corporate officer responsible for the Shoreham facility.
With regard to the Petitioners' statement that Lll.CO's statement that it cannot
decide whether to transfer its license to LIPA or apply for a ''possession only"
license is a "stalling technique," as already described, Lll.CO in its letter of
September 19, 1989, committed to an equipment preservation program to prevent
degradation of the plant until NRC authorization of decommissioning or other
disposition of the facility. The NRC Staff has reviewed the Lll.CO program and,
based on its review, found this program to be well defined, properly implemented
in accordance with approved procedures, and adequate to prevent deterioration
of protected systems. Thus, the plant will not be allowed to "decommission
itself." With regard to Lll.CO's November 8, 1990 letter concerning its desire to
ship certain fuel support castings and peripheral pieces to the Low-Level Waste
Repository,' the Staff is evaluating that proposed action as a license amendment
request and will ensure that the required environmental review called for by 10
C.F.R. Part 51 is performed.
5. Assertion: A letter dated July 17, 1989, from Admiral James B.
Watkins, U.S. Secretary of Energy, to NRC Chairman Kenneth M. Carr, stating
that the Department of Energy would support the issuance by the NRC of an
immediately effective order prohibiting LILCO from taking actions that in effect
initiate the decommissioning process for Shoreham before NRC permission is
sought, indicates where the public interest lies, and supports the issuance of an
immediately effective order.
Response: Chairman Carr responded to Secretary Watkins by letter dated
September IS, 1989. In that letter, he stressed that, because the activities that
Lll.CO is carrying out thus far are authorized under the existing license as
amended and because the Commission will continue onsite inspections to ensure
that such activities comply with the requirements of the operating license and
NRC regulations, at this time the NRC did not perceive a regulatory need to
issue an order halting activities currently going on at the Shoreham facility. As
Chairman Carr explained, if necessary, the NRC will issue appropriate orders
or sanctions to ensure compliance with Commission regulations in the event of

ISThe Radiological Cattrols Division Manager did not meet the expliclt rcquiremcnIs or RcgulaIOly Guide 1.8
HOWC\'el". the individual ,.ho reporu to the Radiolosica1 Cattrols Divilim Manager doc. meet thore
~c:atiOlll. Thcref"ore, the NRC Staff bas determined that this does not pose a ..rely c:oncem.
Senote 2, IIIprrl pp. 477.78).
(1973).
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improper activities such as safety violations, violations of license conditions, or
the stan of decommissioning without Commission approval.·
6. Assertion: The NRC has been "giving various forms of permission
to Lll..CO" that have adverse environmental impacts and diminish the choice
of reasonable alternatives to be considered in the NEPA proceedings. These
include, at a September 28, 1989 management conference, permission to
dismantle the plant and failure to object to a proposal by Lll..CO not to institute
personnel replacement training classes; actions regarding Lll..CO's Security
Training and Qualification Plan, approval in Inspection Reports of Lll..CO's
reduction of staff, discontinuance of training, failure to maintain the facility,
and partial-participation emergency exercise without participation of any local
emergency response organization; and allowance of a "floW" of surrendered
operator's licenses without inquiry into Lll..CO's plans for replacement. The·
Petitioners also state that they are aware of a series of license exemption
and amendment requests allegedly recognizing a unitary decommissioning plan
demanding unified consideration in an EIS.
Response: With regard to the Petitioners' assertion that the NRC has
been giving permission to Lll..CO to take actions that adversely impact the
environment, each of the license amendments and exemptions to the NRC
regulations that have been approved to enable the Licensee to take the requested
actions have been in accordance with all applicable envirortmental regulations
of 10 C.P.R. Part 51. Moreover, none of the actions authorized were considered
by the staff to be irreversible;9 therefore they do not "diminish the choice of
reasonable alternatives to be considered in NEPA proceedings," as alleged by
the Petitioners. With respect to the Petitioners' assertion that these exemption
and amendment requests recognize Ii "unitary decommissioning plan demanding
unified consideration in an EIS," the Staff has granted only those requests that
the Staff has determined do not impact safety or adversely affect the environment
and, as stated above, these actions are not considered by the Staff to be
irreversible. Therefore these actions are not considered to be decommissioning
actions.
7. Assertion: An exemption that was granted to LILCO allowing reduction
of onsite property insurance at Shoreham further allows LILCO to engage
in "piecemeal" decommissioning and is in violation. of NEPA, the AEA, the
Administrative Procedure Act, and the regulations of the CEQ and the NRC.
The proposed reduction of onsite property insurance should be denied or at least
I Secretary WalkinllCllt an additionallctlCr 10 Ctainnan em, dated SepIanbcr 18, 1990, in which he requested
that the Staff prcpue an EIS prier 10 taking any action on the issuance of a "poaession mly" liecnae amendment
10 LILCO, and ~ c:mcem that failure 10 do 10 would allow IlLCO 10 "make the destruc:tim of the facility
a ,/ailllCco'"l'li.'" The malter of whether an EIS or an Environmental. Alleumem (EA) should be prepued with
regard 10 issuance of • possessim-mly license is currcmly being c:msidered by the Commissim.
9 Su DOle 3, IlIprG p. 480).
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deferred until after publication of a final EIS on the decommissioning proposal.
Furthermore, my letter of April 27, 1990, which denied relief based upon this
assertion, did not recognize a comment by the Petitioners, dated April 23, 1990.
The Petitioners make three broad arguments in support of this assertion.
These can be summarized as follows:
(1) Neither the fact that Shoreham is presently shut down, nor the mere
existence of the settlement agreement under which LILCO does not
operate Shoreham, renders LILCO similarly situated to those licensees previously receiving exemptions. NRC consideration of exemptions to 10 C.F.R. § 50.54(w) exemption requests to date has uniformly rested upon one of two circumstantial predicates: the plant's
physical characteristics, or possession of other than a full-power operating license. LILCO has based its request on neither. Furthermore,
Shoreham differs from other facilities for which exemptions have
been granted.
(2) A decision to grant the insurance exemption request would violate
the AEA. In conjunction with this assertion, Petitioners argue that:
(a) Section 50.54(w) does not except licensees in extended outages
from carrying the full insurance coverage. Both the lack of a
provision addressing reactor licensees in extended outages, and
the existence of a provision anticipating the possibility of resumed operation following an accident, support the conclusion
that granting an exemption for Shoreham would.be at variance
with this regulation.
(b) Section 50.12 of 10 C.F.R., which addresses the criteria for the
grant of an exemption, provides in part that the Commission
may grant only exemptions that are authorized by law, and
that the Commission will not grant an exemption unless certain
special circumstances are present. With regard to whether an
exemption is authorized by law, an inquiry must be made as to
whether the proposed action would violate other pertinent laws.
In the present case, granting the requested exemption would
violate the AEA and NEPA. Furthermore, although LILCO
argued that its request should be considered under the specialcircumstance provision which provides that an exemption will
be granted if application of the regulation would not serve the
underlying purpose of the rule (section 50.12(a)(2)(ii» or the
provision that provides that an exemption will be granted if
compliance would result in undue hardship or other costs that
are in excess of those incurred by others similarly situated
(section 50. 12(a)(2)(iii», no special circumstances justifying
this exemption are present
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(c) A grant of the exemption request would violate the Commission's rules for license amendment proceedings. The exemption, in effect, amends LILCO's operating license and, as such,
the Commission should have provided for a hearing on the proposed exemption.
(3) The exemption is in violation ofNEPA and the NEPA regulations promulgated by the CEQ and NRC. The proposed exemption is one part
of the larger decommissioning action and cannot be considered independently from the decommissioning proposal, which requires preparation of an EIS; Section 51.101 of 10 C.P.R. prohibits the Commission from taking any action that would have an adverse environmental
impact or limit the choice of reasonable alternatives. A decision to
grant LILCO's exemption request would do both. Furthermore, the
Commission has violated NRC and CEQ regulations calling for preparation and distribution of a draft finding of no significant impact in
these circumstances. The Petitioners allege that, as a discreet action,
the exemption proposal is without precedent; that as part of the larger
decommissioning action, it is part of an action that requires preparation of an EIS; and that, as an action with NEPA implications, the
exemption merits comment. For all of these reasons, a draft finding
of no significant impact should have been prepared, accompanied by
a request for public comment Finally, the Environmental Assessment
(EA) of this exemption request was inadequate because the Commission focussed only upon the proposed property insurance exemption
and failed to recognize the proposal as an interdependent part of the
larger decommissioning proposal; neither the basis for the proposed
action nor the environmental impacts of that action are explained in
adequate detail to allow for a meaningful evaluation of the action or
its consequences; the EA neglected to mention that LILCO had previously made an almost identical exemption request that was rejected;
the EA provides an inadequate basis for the finding of no significant
impact; the NRC erroneously asserted in the EA that the possibility
that the environmental impact of licensed activities would be altered
by changes in insurance coverage is extremely remote; and the Staff
did not consult other agencies or persons.
Response: With regard to the Petitioners' first argument (that consideration
of exemption requests to date has rested upon the plant'S physical characteristics
or possession of other than a full-power operating license), although these factors
certainly may provide a basis for an exemption as they have in the past, other
factors, too, may provide justification. As I briefly explained in my April 27,
1990 letter acknowledging receipt of this supplement to the Petition, the purpose
of the insurance requirements set forth in 10 C.F.R. § SO.S4(w) is to ensure the
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financial ability of a licensee to establish and maintain a stable condition for a
nuclear power plant following an accident, including necessary decontamination,
to protect the public health and safety. Thus, the amount of insurance coverage
called for is not driven by the value of the faCility, but rather by the potential cost
of establishing and maintaining a safe, stable condition following an accident
This, in turn, is a function of the potential accidents to which a facility might be
subject and the consequent radiological hazard, for example, the fission product
inventory available for release. These factors were expressly addressed in each
of the exemptions that the Petitioners cited in their Petition, as they acknowledge.
These factors are indeed the very factors relied on in granting the exemption to
LILCO for the Shoreham facility. Notwithstanding that the Shoreham facility
is new, in granting the requested exemption, I considered that all fuel has been
removed from the reactor, that little fission product inventory is available in light
of the extremely short period of operation, and (although not explicitly stated
in the exemption) that, in accordance with the Confirmatory Order issued on
March 29, 1990, fuel cannot be reloaded in the reactor and the reactor cannot
be operated without prior NRC approval. In light of these specific factors, it is
evident that the potential for an accident is extremely low and the potential cost
of any cleanup likewise is much lower than for a normally operating facility.
Accordingly, the exemption granted is wholly consistent with the Petitioners'
own position that the amount of insurance coverage be adequate to ensure that
sufficient funds will be available to meet the consequences of the worst accident
possible in light of the authorization accorded by the operating license.
With regard to the Petitioners' second argument (that a decision to grant the
exemption would violate the AEA), the exemption was issued pursuant to 10
C.F.R. § 50.12(a)(2)(iii), it having been concluded that insurance coverage in
the amount of $337 million would be adequate in these circumstances to satisfy
the regulatory objective of 10 C.F.R. § 50.54(w) and the overall objective of the
AEA. Thus, the exemption is authorized by law. As the Petitioners correctly
note, the Commission has not granted exemptions from the requirements of
10 C.F.R. § 50.54(w) to licensees whose facilities are in extended shutdown;
the premise is that such facilities have been in operation, have generated a
substantial fission product inventory, and will resume operation. On the other
hand, no request for exemption addressing this circumstance has been submiUed
for consideration by licensees whose facilities are in extended shutdown.lo In
any event, unlike those situations, LILCO has determined that it will not operate
Shoreham, a decision that it on its own is free to make. See CLI-90-8, supra.
It is also a decision that it would have to address in the context of post-accident

10 The NRC hu z=:ived RqUests for Cltcmptions fran other licensees who have also requested that their operating
licenses be amended to rdlea a permanent shutdown c:mdition. These requests an: currently under NRC review.

490

cleanup, as noted in the regulation. That LILCO's decision is made at this
juncture is of no moment in the context of the exemption request
The Petitioners argue that 10 C.F.R. § 50.12 provides that the Commission
will not grant an exemption unless certain special circumstances exist, and
that no such circumstances are present in this case. However, the Staff, in
granting the exemption, determined that requiring LILCO to carry insurance
coverage in the amount of $1.06 billion would impose undue economic hardship
on LILCO based on Shoreham's defueled condition. Consequently, the Staff
determined that the special circumstances of 10 C.F.R. § 50.12(a)(2)(iii) exist in
this instance. The Petitioners claim that LILCO's reliance on "undue hardship"
is misplaced, and that it did not make an adequate showing. The Staff disagrees.
LILCO asserted that insurance in the amount of $337 million is sufficient now
that the fuel has been removed from the reactor core. The Staff has evaluated this
assertion and concluded that this position is correct, based on the plant's defueled
condition and the attendant decreased likelihood and reduced consequences of an
accident. LILCO expects that the premium for $337 million in coverage would
be approximately $2.1 million, or $1.66 million less than its current coverage.
Since the Staff concluded that requiring LILCO to maintain insurance coverage
beyond $337 million is unnecessary, it agrees with LILCO that an unnecessary
expenditure of $1.66 million would impose an undue hardship and constitutes
special circumstances warranting the grant of an exemption in accordance with
10 C.F.R. § 50.12(a)(2)(iii). Furthermore, although not explicitly relied upon
in granting the exemption, I note that in the circumstances described above,
requiring LILCO to maintain full coverage required by the rule would not serve
the underlying purpose of the rule and is not necessary to achieve the underlying
purpose of the rule. Therefore, granting the exemption also would be warranted
based on the special circumstance of 10 C.F.R. § 50.12(a)(2)(ii).
The Petition also suggests that the exemption constitutes a step in the eventual
decommissioning of Shoreham and, as such, is an amendment to the Shoreham
operating license of the type contemplated by the Commission's decommissioning regulations, thus requiring an opportunity for a hearing. That is not the case.
As the Commission made clear in promulgating the decommissioning regulations in 10 C.F.R. § 50.82, decommissioning is defined to include those activities
necessary "to remove (as a facility) safely from servi~e and reduce residual radioactivity to a level that permits release of the property for unrestricted use and
termination of license." See 10 C.F.R. § 50.4. It is only activities associated
with such removal from service and reduction of residual radioactivity to which
the decommissioning process applies; the insurance requirement from which an
exemption was granted is not a necessary element of decommissioning that has
a wholly independent financial requirement See 10 C.F.R. §§ 50.75 and 50.82.
With regard to the Petitioners' third argument (that the exemption granted violates the requirements of NEPA in that an environmental impact statement has
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not been prepared discussing all alternatives to the decommissioning of Shoreham, including the alternative of resumed operation, and that the Environmen_tal
Assessment and Finding of No Significant Impact that was prepared prior to
issuance of the exemption violates both the NRC's and the CEQ's regulations
in that it was not first published in draft form for comment), this argument must
be rejected. As noted above, the decision not to operate a facility is one that the
Licensee may on its own make without NRC approval or action that would otherwise require an environmental review. See CLI-90-8, supra. Thus, resumed
operation of the Shoreham facility need not be considered as an alternative in
any environmental review otherwise necessary in connection with an action that
the NRC must take - for example, the issuance of a license amendment. [d.
What is required when acting on a matter calling for NRC approval is that the
action being approved not foreclose any alternatives to the method of decommissioning or demonstrably increase the cost of such alternatives. [d.: see also
10 C.F.R. § 51.101. It is clear that the insurance exemption here involved does
neither. It is likewise clear that the exemption does not authorize an action by
the Licensee that would have any significant environmental impact: hence, the
preparation of an environmental assessment, as opposed to an environmental
impact statement, and the publication of a final, as opposed to a draft, finding
of no significant impact without consultation with other federal agencies were
fully justified and in keeping with the Commission's regulations.
In this regard, the NRC's earlier rejection ofLILCO's first exemption request,
in July 1989, is not inconsistent with the recent action granting LILCO's second
request. While, in the first instance, the request was denied because the nonoperating status of Shoreham was essentially self-imposed, it is significant that,
now, the non-operating status is compelled by the NRC's Confirmatory Order
of March 29, 1990. Should the suspension of operation that is mandated by that
Order be rescinded such that operation could lawfully be resumed, the insurance
exemption would, by its own terms, expire and the Licensee would be obligated
to obtain the full amount of coverage called for by 10 C.F.R. § 50.54(w) or
otherwise seek a new exemption.
With regard to the Petitioners' other arguments concerning the adequacy of
the EA, all of the requisite findings were made consistent with the regulations,
and the level of detail normally contained in exemption requests. In any event,
these arguments do not provide a basis for any action pursuant to 10 C.F.R.
§2.206.11

11 The Pctitioncn assert that in my 1= dated April Z7, 1990, which denic,hdief based upon their April S, 1990
IUpplemmt to their Petition, I raDed to m:ognizc their canmmt dated April 23, 1990. The Pctitioocn are correct
that my 1= of April n, 1990, did not add%ess their commmt of Apri123, 1990. However, this commmt does
not raise any new infonnation or issues that were not c:auidercd in granting the exemption.

492

8. Assertion: The Commission has determined (in CLI-90-8) that LILCO
has disbanded a portion of its technical staff and begun training the remaining
staff for defueled operation only. This Commission finding recognizes that
conditions exist at Shoreham as to both staffing and training that are in direct
violation of 10 C.P.R. Part SS and LILCO's full-power operating license.
Further, since Lll.CO has submitted various applications for license amendments
and other request for relief from the requirements of its license, this finding by
the Commission recognizes that LILCO is in knowing violation of its license
and technical specifications by having implemented these reductions in staffing
and training prior to NRC approval.
Response:" As already fully explained, Lll.CO is in full compliance with
all NRC requirements, including the requirements of its license. With regard to
the matter raised involving Lll.CO's training of its staff for defueled operation
only, this modification in training has not been implemented by the Licensee
and is the subject of a pending exemption request by the Licensee, which is
under consideration by the NRC Staff.
9. Assertion: LILCO recently informed the NRC that 137 fuel support
castings and 12 peripheral pieces from the Shoreham reactor vessel are being
stored on the south separator/reheater roof above the turbine deck, causing
posting of a high radiation area. These circumstances raise questions as to
whether LILCO is violating NRC regulations and the Confirmatory Order issued
March 29, 1990, which required continued maintenance of structures, systems,
and components necessary for full-power operation. FUrthermore, the granting
of a LILCO license amendment application for shipment of these parts to
the Barnwell. South Carolina. low-level waste storage facility for burial of
those parts would be contrary to "the decision reached by the Commission on
recommendations of SECY-89-247," other regulatory requirements of 10 C'p.R.
Chapter I, the Low-Level Waste Policy Amendments Act of 1985, and NEPA,
and =m attempt to bury these parts would violate a criminal statute.
Response: As noted above, this concern will be considered in a separate
Director's Decision. See note 2, supra.
The Long Island Association Petition raises arguments similar to those
raised by the School District and SE2 Petitions. First, the Petitioner asserts
that LILCO has bound itself to undertake actions that are inconsistent with
the understandings on which the issuance of its license was based. and that
the Commission should issue an order suspending these "minimum posture"
activities pending an investigation into whether license violations have occurred,
environmental review of the planned decommissioning, and the formulation of
an orderly process to govern the future consideration of Shoreham issues. The
"actions" that are inconsistent with the premises of LILCO's license include
such actions as cutting staff, disregarding Commission "upgrade orders," and
reducing maintenance and surveillance and deactivating procedures, all of which
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are changes without prior Commission approval that give rise to an unreviewed
safety question as defined by 10 C.P.R. § 50.59. In this connection, the Petitioner
claims that LILCO cannot elude the requirements of section 50.59 on the grounds
that no violation of the Licensee's technical specifications has yet occurred,
because the changes could impact sections of the updated FSAR or other
commitments made to the NRC. In addition, the Petitioner asserts that LILCO
has allowed New York State authorities, through the settlement agreement, to
assume unauthorized control over the Shoreham license; and LILCO has taken
actions that constitute a de facto decommissioning of Shoreham.
As already explained, LILCO has not undertaken any actions to date that
are inconsistent with its license. Specifically, plant staffing levels meet the requirements of the Shoreham technical specifications for the defueled condition,
and LILCO is performing all required maintenance and surveillance activities.
The "upgrade orders" to which the Petitioner refers are actually requests for
information called generic letters and bulletins. LILCO currently meets the requirements for responding to such information requests as specified by 10 C.P.R.
§ 50.54(f). The LILCO staff currently performs maintenance and surveillance
activities necessary to demonstrate operability of systems required operable at
all times, and those additional systems required to support the shutdown and
defueled condition.
With regard to the Petitioner's claim that LILCO cannot "elude the requirements of § 50.59" on the grounds that no violation of the Licensee's technical
specifications has yet occurred, because the changes could impact sections of
the updated FSAR or other commitments made to the NRC, the Staff has found
no evidence that LILCO has been trying to "elude" these requirements. LILCO
has been conducting reviews as required by that regulation. Based on the Staff
reviews of the annual reports submitted by LILCO pursuant to the requirements
of § 50.59 and the normal onsite reviews performed by the Staff of Licensee's
analyses supporting these changes, the Staff has found no instance in which
LILCO failed to comply with the requirements of 10 C.P.R. § 50.59.
With regard to the argument that the Licensee has allowed New York State
authorities to assume unauthorized control over the Shoreham license, the NRC
emphasizes that every licensee is obligated to comply with the terms and
conditions of its license and the requirements of the NRC's regulations. No
private agreement can relieve a licensee of this responsibility, and a licensee
may not contract away its obligations as a licensee. With regard to the
mauer of Shoreham, although LILCO has submitted an application for a license
amendment to authorize transfer of the Shoreham facility to LIPA, there is no
indication that LILCO has surrendered control over Shoreham to New York
State. To the contrary, LILCO has committed to the NRC that it fully intends to
abide by all of the terms and conditions of its license until transfer is authorized,
and that, while under the terms of the settlement agreement LILCO is obligated
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not to operate Shoreham and to cooperate with New York State in obtaining
NRC permission to transfer the plant, in all matters concerning regulatory
compliance and conduct of licensed activities, LILCO will continue to exercise
its own independent judgment Furthermore, LILCO has committed that, should
a conflict arise between its obligation under the settlement agreement and its
duty as an NRC licensee, LILCO will do whatever is required to meet its NRC
obligations. See "LILCO's Response to the September 15, 1989 Letter from
NRC (T. Murley) to LILCO (W. Steiger, Jr.)" (November 10, 1989).
With regard to the argument that the Licensee is taking actions that constitute
a de facto decommissioning of Shoreham, this is a similar argument to that
raised by the School District and SE2 and has already been addressed above.
As already discussed, these actions do not constitute a de facto decommissioning
because none of the actions taken to date prevent the future operation of the
plant by some entity other than LILCO. With respect to LILCO's desire to
ship certain fuel support castings and peripheral pieces to the Low-Level Waste
Repository, as noted above, the Staff is evaluating that proposed action as
a license amendment request and will ensure that any environmental review
required by 10 C.F.R. Part 51 is performed.
The Long Island Association alleges further that the actions being implemented at Shoreham are aimed at the ultimate filing of a decommissioning
application. As such, the Petitioner argues that the requirements of NEPA and
the CEQ mandate that the Commission take steps now to ensure that proper
environmental studies are undertaken. This too is a similar argument to that
raised by the School District and SE2. As explained above, there is no obligation under NEPA or the Commission's regulations, which have been approved
by the CEQ, to conduct an environmental review at this time.
CONCLUSION
fur the reasons explained above, I find that there is no basis to take the actions
requested by the Petitioners. ('The issues discussed in the Petitioners' November
29, 1990 supplement will be addressed by a separate Director's Decision). I
have made this decision based upon all information that is currently available to
the NRC. This information includes the inspection reports that resulted from the
September 1989 team inspection and Resident Inspector inspections conducted
January through August 1990 at Shoreham (Inspection Reports 50-322189-91,
50-322~O-OI, and 50-322,190-02), the Updated Safety Analysis Report, plant
technical specifications, and a review of correspondence between the NRC and
LILCO.
As fully discussed in this Decision, in its current shutdown and defueled
status, Shoreham satisfies all applicable requirements of its operating license

495

and the Commission's regulations. The Commission's regulations in 10 C.F.R.
Part 51. which implement section 102(2) of NEPA. require that each applicant
for a license amendment authorizing the decommissioning of a production or
utilization facility submit a supplement to its environmental report, and that
in connection with the amendment of an operating license to authorize the
decommissioning of such a facility. the NRC Staff will prepare a supplemental
environmental impact statement or environmental assessment. However. there is
no requirement that an environmental review be undertaken prior to the submittal
of an application for the decommissioning of a facility. As Lll..CO has not to date
submitted an application for decommissioning of the Shoreham facility. and I
have determined that the Licensee has not engaged in de facto decommissioning
of the facility. the Petitioners have failed to demonstrate that an environmental
review is necessary or required at this time. Furthermore. the Petitioners have
failed to demonstrate that an unreviewed safety question is involved, and have
not raised any substantial health and safety issues that warrant the requested
relief. As the Petitioners have failed to raise substantial health and safety issues.
no basis exists for taking the actions requested in the Petitions based on the
asserted health and safety concerns. See Consolidated Edison Co. of New York
(Indian Point, Units 1.2. and 3). CLI-75-8, 2 NRC 173. 176 (1975); Washington
Public Power Supply System (wpPSS Nuclear Project No.2), 00-84-7. 19 NRC
899. 923 (1984). Accordingly. the Petitions are denied. A copy of this Decision
will be filed with the Secretary for the Commission's review in accordance with
10 C.F.R. § 2.206(c).
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley. Director
Office of Nuclear Reactor
Regulation
Dated at Rockville. Maryland,
this 20th day of December 1990.
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ALL CHEMICAL ISOTOPE ENRICHMENT, INC.
CONSTRUcnON PERMIT MODIFlCATION AND SHOW CAUSE; MEMORANDUM AND ORDER
(Ruling on NRC Staff Motion for SummaI)' Imposition and Dismissal of Proceeding); Docket Nos.
SG-603, SG-604 (ASLBP No. 89·S96-0I·OMlSC (Construction Permit Nos. CPEP·l and CPEP·2);
LBP·9G-26, 32 NRC 30 (1990)
ARIZONA PUBUC SERVICE COMPANY, et at
REQUEST lUR AcnON; PARTIAL DIRECTOR'S DEClSION UNDER 10 C.F.R. §2.206; Docket
Nos. SG-S28, SG-S29, SG-S30; Dl).90-7, 32 NRC 273 (1990)
CITIZENS TASK FORCE OF ClIAPEL HILL. et 11.
DENtAL OF PETITION lUR RULEMAKlNG; Docket Nos. PRM SG-31, PRM S0-4S, PRM S0-46;
DPRM·90-1, 32 NRC 281 (1990)
CLEVELAND ELECTRIC IU.UMINATING COMPANY, ct at
OPERATING liCENSE AMENDMENT; MEMORANDUM AND ORDER (Denying Staff'. and
licensee', Motions for Reconsideration); Docket No. SOMG-OLA·2 (ASWP No. 90-60S·02-OLA);
LBP·9G-2S, 32 NRC 21 (1990)
OPERATING UCENSE AMENDMENT; INITIAL DECISION (Approving License Amendment); Docket
No. S0-44G-OLA·2 (ASLBP No. 9O-60S·02·0LA); LBP·9G-39, 32 NRC 368 (1990)
REQUEST lUR AcnON; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; Docket No. SQ.440;
Dl).9G-6, 32 NRC 195 (1990)
COMMONWEALTH EDISON COMPANY
ENFORCEMENT; MEMORANDUM AND ORDER (Approving Settlement Agreement and Terminating
Procee<Iings); Docket Nos. SG-2S4-OM, SG-26S-OM (ASLBP No. 9O-609·02·0M) (EA 9G-032)
(Facility Operating license Nos. DPR·29 ,nd DPR·30); LBP-90-28, 32 NRC 85 (1990)
COMMONWEALTH EDISON COMPANY, et at
CONSTRUcnON PERMIT WITIIDRAWAL; ORDER APPROVING WITIIDRAWAL AND
TERMINATING PROCEEDING; Docket Nos. 5G-599-ESR, 5G-6OG-ESR (ASLBP No. 79-422-01-ES);
LBP-9G-37, 32 NRC 270 (1990)
CURATORS OF TIlE UNIVERSITY OF MISSOURI
MATERIALS liCENSE AMENDMENT; MEMORANDUM AND ORDER (Intervenol1' Motioo for
Directed Certification); Docket Nos. 7().()()270, 3G-02278-MLA (ASLBP No. 9O-613·02-MLA)
(TRUMP-S Project) (Byproduct License No. 24-00513-32; Special Nuclear Materials License No.
SNM-247); LBP-9G-23, 32 NRC 7 (1990)
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Completeness of the
Hearing HIe); Docket Nos. 7G-00270, 3G-02278-MLA (ASLBP No. 9G-613-02-MLA) (TRUMP-S
Project) (Byproduct License No. 24-00513-32; Special Nuclear Materials license No. SNM-247);
LBP-9G-27, 32 NRC 40 (1990)
MATERIALS liCENSE AMENDMENT; MEMORANDUM AND ORDER (Temporal)' Stay Request);
Dodet Nos. 7().()()270, 3G-02278·MLA (ASLBP No. 9O-613-02-MLA) (Re: TRUMP-S Project)
(Byproduct license No. 24-00513·32; Special Nuclear Materials license No. SNM-247); LBP-9G-30,
32 NRC 95 (1990)
MATERIALS liCENSE AMENDMENT; MEMORANDUM AND ORDER (Intervenol1' Renewed
Motion for Completion of Hearing FIle and Related Matters); Docket NOlI. 7G-00270, 30-02278-MLA
(ASLBP No. 9G-613-02-MLA) (RE: TRUMP-S Project) (Byproduct license No. 24-00513·32,
Special Nuclear Materials license No. SNM-247); LBP-90-33, 32 NRC 245 (1990)
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MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Motim for OnIer
Cmccrning Documenu); Docket Nos. 7()'00270, 3()'02I78·MLA (ASUJP No. 9().613·02·MLA) (RE:
TRUMP-S Project) {Byproduct license No. 24-00513-32; Special Nuclear Materials License No.
SNM-247); LBP-9()'34, 32 NRC 253 (1990)
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Gnnt of Temporary Suy);
Docket Nos. 7()..()0270, 30-02278-MLA (ASUJP No. 9O-613-02-MLA) (RE: TRUMP-S Project)
{Byproduct License No. 24-00s13-32; Special Nuclear Matcrlals License No. SNM-247); LBP-9()'35,
32 NRC 259 (1990)
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Licenscc', Partial Response
Cmccrning Temporary Suy); Docket Nos. 7()'00270, 30-02278-MLA (ASUJP No. 9()'613.()2-MLA)
(RE: TRUMP-S Project) {Byproduct license No. 24-00513-32, Special Nuclear Materials license
No. SNM-247); LBP-9().38, 32 NRC 359 (1990)
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Dissolution of SUy); Docket
Nos. 7()'00270, 3()'02278-MLA (ASUJP No. 9O-613-02-MLA) (RE: TRUMP-S Project) {Byproduct
License No. 24-00s13-32, Special Nuclear Matcrlals License No. SNM-247); LBP-90-41, 32 NRC
380 (1990)
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Pending Motions, Including
Those Related to Possessim of 241Pu); Docket Nos. 7()'00270, 3()'02I78-MLA (ASUJP No.
9().613.()2-MLA) (RE: TRUMP-S Project) {Byproduct License No. 24-00513-32, Special Nuclear
Matcrla1s License No. SNM-247); LBP-90-45, 32 NRC 449 (1990)
FLORIDA POWER AND umrr COMPANY
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Motion to DismW);
Docket Nos. 50-25().OLA-5, 5()'251'()LA-5 (ASLBP No. 90-602-01-0LA-5) (Technical Speci/icatims
Replacement) (Facility Opcnting License Nos. DPR-31, DPR-41); LBP-90-24, 32 NRC 12 (1990)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Cmsidcratim of Possible
Sua Sponte Issucs); Docket Nos. 5()'25()'OLA-5, 50-251-0LA-5 (ASUJP No. 90-602-01.()LA-S)
(Technical Spccilicatims Replacement) (Facility Operating licenses Nos. DPR-31, DPR-41);
LBP-9().32, 32 NRC 181 (1990)
GEORGIA POWER COMPANY, et at
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (lntcncntion Petitim);
Docket Nos. 50-424-0LA, 50-42.5-0LA (ASUJP No. 9().617.()3-0LA) (Facility Operating Licenses
NP~8 and NPF-81); LBP-9()'29, 32 NRC 89 (1990)
LONG ISLAND UGHTING COMPANY
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER; Docket No. 50-322;
CU-90-8, 32 NRC 201 (1990)
REQUEST R>R AcnON; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. 50-322;
DD-9()'8, 32 NRC 469 (1990)
MARVIN lEWIS
DENIAL OF PETl1l0N R>R RULEMAKING; Docket No. PRM 50-52; DPRM-90-3, 32 NRC 326
(1990)
PUBUC SERVICE COMPANY OF NEW HAMPSHIRE, ct at
OPERATING UCENSE; DECISION; Docket Nos. 50-443-0L, 5().444..0L (OOsite Emergency Planning
Issues); ALAB-934, 32 NRC 1 (1990); ALAB-935, 32 NRC 57 (1990); ALAB-936, 32 NRC 75
·(1990); ALAB-937, 32 NRC 135 (1990); ALAB-941, 32 NRC 337 (1990); ALAB-942, 32 NRC 395
(1990)
OPERATING UCENSE; MEMORANDUM AND ORDER REGARDING REFERRED QUESTIONS;
Docket Nos. 50-443-0L, 5().444..0L (OOsite Emergency Planning Issucs); ALAB·939, 32 NRC 165
(1990)
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. 50-443-01,1, 5().444.01,1
(Low-Power Testing); ALAB-940, 32 NRC 22S (1990)
OPERATING UCENSE; ORDER; Docket Nos. 50-443'()L, 5().444.()L (oosite Emergency Planning);
CU-90-10, 32 NRC 218 (1990)
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OPERATING UCENSE REMAND; MEMORANDUM AND ORDER (Denying Ucenscc', Motion for
Summary Disposition of Issues Remanded in AL\B·937); Docket Nos. S0-443-OLR·3, S()..444..0LR·3
(ASLBP No. 9()'619-03·0LR·3) (OOlite Emergency Planning); LBP·90-40, 32 NRC 376 (1990)
OPERATING UCENSE REMAND; MEMORANDUM AND ORDER (Summary Disposition Motion);
Docket Nos. S0-443·0L-R, S()..444..0L-R (ASLBP No. 9().6O().01-OL-R) (Emergency Planning; ALS
Patients); LBP·90-44, 32 NRC 433 (1990)
REQUEST RlR ACllON; DIRECfOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. 50-443;
DD-90-4, 32 NRC 45 (1990); DD-9().S, 32 NRC 109 (1990)
ROBERT L. DICKHERBER
ENFORCEMENr; MEMORANDUM AND ORDER (Approving SetIlcment Agn:cment and Terminating
Proceedings); Docket No. SS·S043·SC (ASLBP No. 9O-61()'01·SC) (EA 9()'031) (Seruor Operator
Uccme Umited to Fuel lhnclling, No. SOP·2365·8); LBP·9()'28, 32 NRC 85 (1990)
SIERRA CLUB
DENIAL OF PE1TI10N RlR RULEMAKlNO; Docket No. PRM 4().23; DPRM·9().2, 32 NRC 317
(1990)
ST. MARY MEDICAL CENI'ER.-HOBART and ST. MARY MEDICAL CENI'ER.-OARY
MODIFICATION OF UCENSE; MEMORANDUM AND ORDER (Motion to Strike Certain
Doauncnts); Docket Nos. 03()'31379·0M, 03()'0161S·0M (ASLBP No. 9().612·04-0M) (EA No.
9()'071) (Order SUlpQlding Bnc:hythenpy Activities and ModiCying Ucense); LBP·9().36, 32 NRC
2G1 (1990)

MODIFICATION OF UCENSE; MEMORANDUM AND ORDER (Order Approving SetIlement
Agn:cment); Docket Nos. 03()'31379-0M, 03()'016IS·0M (ASLBP No. 9()'612.{)4..0M) (EA No.
9()'071) (Order SUlpQlding Bnc:hythenpy Activities and ModiCying Ucense); LBP·9().46, 32 NRC
463 (1990)

STATE OF IUlNOIS
SECllON 274 AGREEMENT; MEMORANDUM AND ORDER; Docket No. PR 9().l·MISC
(Amendrnrnt No.1 to Section 274 Agn:cmcnt Between NRC and llJinois); ru·9().9, 32 NRC 210
(1990)
SECllON 274 AGREEMENT; MEMORANDUM AND ORDER; Docket No. PR 9().l·MISC
(Amendrnrnt No.1 to Section 274 Agn:cmcnt Between NRC and llJinois); ru·9().l1, 32 NRC 333
(1990)
TIJLSA GAMMA RAY, INC.
ENFORCEMENI' ACllON; MEMORANDUM AND ORDER (Memorializing Preheuing Conference);
Docket No. 3()'12319·CivP (ASLBP No. 9()'61S·03-Civp) (Materials Uccme No. 35-17178·01) (EA
89-223); LBP·90-43, 32 NRC 390 (1990)
ENFORCEMENI' ACllON; PREHEARING CONFERENCE MEMORANDUM AND ORDER; Docket
No. 3()'12319-CivP (ASLBP No. 9()'618.()3·Civp) (Materials Ucense No. 35-17178-(1) (EA 89-223);
LBP·90-42, 32 NRC 387 (1990)
ENFORCEMENr; NOTICE OF HEARING AND OTIIER MATI'ERS; Docket No. 3()'12319-CivP
(ASLBP No. 9()'618-03·Civp) (EA 89-223) (Material Ucense No. 35-17178-(1); LBP·9()'31, 32 NRC
107 (1990)
VERMONT YANKEE NUCLEAR POWER CORPORATION
OPERATING UCENSE AMENDMENr; MEMORANDUM AND ORDER; Docket No. S()'271·0LA
(Spent Fuel Pool Amendment); ru·9().7, 32 NRC 129 (1990)
OPERATING UCENSE AMENDMENr; NOTICE; Docket No. S()'271-OLA (Spent Fuel Pool
Amendment); ALAB·938, 32 NRC 154 (1990)
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Carolina Power & light Co. (Shearon Harris Nuclear Power Plmt). AL\B-852, 24 NRC S32, S46 (1986)
lcope of exercise of emergency notification Iystem; AL\B-94I. 32 NRC 347 (1990)
Cincinnati Gu and Electric Co. (William IL Zimmer Nuclear Power Station, Unit I). CU-82-20. 16 NRC
109. 110 (1982)
criteria for admission IS a lUa sponte issue; LBP-9G-32, 32 NRC 183 (1990)
lua sponte adoption of issues that have already been lpotlighted for consideration by staff;
IllP-90-24. 32 NRC 18 (1990)
Cincinnati Gu and Electric Co. (William IL Zimmer Nuclear Power Station). IllP-81-2, 13 NRC 36.
4041 (1981)
ltandard for grant of lummary disposition motions; LBP-90-44. 32 NRC 437 (1990)
Cities of Statesville v_ AEC. 441 F.2d 962, 974 (1969)
post-licc:nsing review and revocation of licenses for post-licensing failures; LBP-90-26. 32 NRC 31
(1990)
City of New York v. U.S. Department of Transportation, 7lS F.2d 732, 742-43 (2d Cir. 1983)
nnge of alternativel to proposed acUm to be considered; CU-90-8. 32 NRC 206 (1990)
Cleveland Electric illuminating Co. (P=y Nuclear Power P1ant, Units 1 and 2). AL\B-443. 6 NRC 141,
755 (1977)
ltandard for grant of lummary disposition; LBP-9G-44, 32 NRC 437 (1990)
Cleveland Electric illuminating Co. (P=y Nuclear Power P1ant, Units 1 and 2), 01-86-7, 23 NRC 233,
235 (1986). aff'd IUb nan. Ohio v. NRC, 814 F.2d 258 (6Ih Cir. 1987)
burden on sponson of reopening motion; AL\B-936. 32 NRC 82 no18 (1990)
Cleveland Electric illuminating Co. (P=y Nuclear Power Plant, Units 1 and 2), IllP-82-1l4, 16 NRC
1909, 1911-13 (1982)
standard for summary disposition; LBP-9G-44, 32 NRC 436 (1990)
Coalition for the Envirmment, St. Loois Regim v. NRC. 795 F.2d 168, 172 (D.c. Cir. 1986)
rulc:making process applied to fllW\cia1 qualifications rule; DPRM-90-3, 32 NRC 331 (1990)
Consolidated Edison Co. of New York (Indian Point, Units I, 2, and 3). CU-7S-8, 2 NRC 173, 176
(1975)
standard for institutim of Ihow-cause proceedingS; DD-90-S, 32 NRC 128 (1990); DD-9G-7, 32 NRC
278 (1990); DD-9G-8, 32 NRC 496 (1990)
Consumers Power Co. (Midland Plant, Units 1 and 2), AL\B-69I, 16 NRC 897, 907 (1982), lUa lponte
review declined. 17 NRC 69 (1983)
dismissal of Ippeal of intervenor for failure to participate before the licensing board); AL\B-934, 32
NRC 4 (1990)
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), AL\B-687, 16 NRC 460. 468 (1982). vacated
in part m other grounds. CU-83-19. 17 NRC 1041 (1983)
improper use of discover to flesh out vague contentions; AL\B-942, 32 NRC 427 (1990)
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2). CU-83-19. 17 NRC 1041 (1983)
five factor test for admission of late-filed CUltentims; AL\B-937, 32 NRC 147 n.40 (1990)
Duke Power Co. (William B. McGuire Nuclear Station, Units 1 and 2). ALAB-143. 6 AEC 623. 625-26
(1973)
applicability in informal proceedings; IllP-90-34. 32 NRC 25S (1990)
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lic:enscc obligatim to inform pn:aiding officer and parties of relevant and material new informatim;
lBP-90-36, 32 NRC 269 (1990)
Final Rule on Emergency Planning, CU-80-40, 12 NRC 636, 638 (1980)
reason for 5- to 100000c range for alerting lySlQn; AUB-935, 32 NRC 72 n.S5 (1990)
Aorids Power and Light Co. (SL Lucie Nuclear Power Plant, Units 1 and 2), CU-89-2I, 30 NRC 315,
329 (1989)
Ihowing necessary to cstIblish standing to intervene in license amendment proceeding; lBP-90-29, 32
NRC 91 (1990)
FL Pierce Utilities Authority oC City oC FL Pierce v. United States, 606 F.ld 986, 996 (1979), ccrt.
denied, 444 U.S. 862
post-licensing review and revocation oC licenses Cor post·licensing Cailures; LBP-90-26, 32 NRC 37
(1990)
General Public Utilities Nuclear Corp. (I'hree Mile Island Nuclear Statim, Unit 2), LBP-89-7, 29 NRC
138, 141-42, 190 (1989)
basis Cor grant of relief in Subpart L proceedings; LBP-90-45, 32 NRC 454 n.ll (1990)
Georgit Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), AUB-291, 2 NRC 404, 408 (1975)
lic:enscc obligatim to inform pn:aiding officer and parties DC relevant and material new informatim;
lBP-90-34, 32 NRC 155 (1990)
Georgia Power Co. (Vogtle Electric Generating Plant, Units I and 2), ALAB-SSI, 24 NRC 529, 530-31
(1986)
dismissal of appeal of intervenor Cor Cailure to participate before the licensing board); ALAB-934, 32
NRC 4 (1990)
Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), ALAB-859, 15 NRC 23, TI (1987)
jurisdic:tim aver an issue being appealed; LBP-90-32, 32 NRC 184 (1990)
Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), ALAB-872, 26 NRC IT1, 131
(1987)
adequacy DC brief IS basis Cor accepting or rejecting appeals; ALAB·937, 32 NRC 153 n.59 (1990)
Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), LBP-84-35, 20 NRC 887, 916
(1984)
Itlnding to intervene m basis of participatim in other proceedings; LBp·90a29, 32 NRC 91 (1990)
Greene County P1anning Board v. FPC, 455 F.2d 412 (2d Cir. 1972), ccrt. denied, 409 U.S. 849 (1972)
applicability to licensee decision not to cpente a nuclear power plant; CU·90-8, 32 NRC 207 (1990)
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Statim, Unit I), ALAB·590, II NRC
542, 547-49 (1980)
merits determinations oC contentions at admission stage; AUB-938, 32 NRC 163 n.s (1990)
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Statim, Unit I), AUB-S90, 11 NRC
542, 550-51 (1980)
purpose DC lummary disposition; LBP-90-44, 32 NRC 436 (1990)
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Statim, Unit I), ALAB-629, 13 NRC
75, 78 (1981)
content of responses to summary disposition motions; LBP-90-44, 32 NRC 440 n.l3 (1990)
Houston Lighting and Power Co. (Sooth Texas Project, Units I and 2), ALAB-549, 9 NRC 644, 647
(1979)
orgsnizatimalstanding to intavme, basis for; LBP-90-29, 32 NRC 92 (1990)
Houston Lighting and Power Co. (Sooth Texas Project, Units I and 2), LBP-79-10, 9 NRC 439, 443-44
(1979), afJ'd, ALAB-S49, 9 NRC 644 (1979)
basis for standing to intervene in license amendment proceeding; LBP-90-29, 32 NRC 92 (1990)
Houston Lighting and Power Co. (Sooth Texas Project, Units 1 and 2), LBP-86-1S, 23 NRC 595, 624
(1986)
test for relevance and materiality oC documents; lBP-90-34, 32 NRC 2S7 (1990)
Kerr-McGee Chemical Cmp. (West Chicago Rare Earths Facility), LBP-90-9, 31 NRC 150 (1990)
onsite disposal of mill tailings; CU-90-9, 32 NRC 212 (1990)
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Long Island Lighting Co. (Shoreham Nuclear Powc:r Station, Unit I), ALAB-900, 28 NRC ZT5, 290,
review dec1incd, 01-88-11. 28 NRC 603 (1988)timing requimnent for wuning systems; ALAB-935, 32
NRC 70 (1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-901, 28 NRC 302, 307-08 &
n.6. review declined. CU-88-11. 28 NRC 603 (1988)
jurisdiction wheIe multiple boards Ire used in & single 1i=sing proceeding; ALAB-942, 32 NRC
418 (1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-902, 28 NRC 423. 430.
review declined. 01-88-11, 28 NRC 603 (1988)
restrictions on usc of multiple boards in & single licensing proceeding; ALAB-942, 32 NRC 421 n.85
(1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-903. 28 NRC 499 (19'88)
showing or fundaments! f\&w in an emergency plan; ALAB-942, 32 NRC 425 (1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-903, 28 NRC 499. 505
(1988)
cIcrulition or "fundamcnts1 f\&w" in an emergency plan; ALAB-942, 32 NRC 414 (1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-903. 28 NRC 499, 506
(1988)
specificity required for admission of emergency exercise contentions; ALAB-941, 32 NRC 352 n38
(1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-905. 28 NRC 515, 522-28
(1988)
planning basis {or for mmitoring amngement in emergency planning; ALAB-942, 32 NRC 405
(1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-86-11, 23 NRC 577, 581 (1986)
fundaments! naw standard admiasion of contentions on emergency excrcisea; ALAB-942, 32 NRC
414 (1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-86-13, 24 NRC 22 (1986)
origin or realism rule; ALAB-937, 32 NRC 149 (1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-86-13. 24 NRC 22, 30 (1986)
dd"ulition of "adequate protective measures" as used in emergency planning regulations; DPRM-90-1.
32 NRC 291 (1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-86-13, 24 NRC 22, 31 (1986)
assumption or bcst-cfforts teSp<lnsc by lllte and local govcmmcnts in an emergency; ALAB-936, 32
. NRC 82 n.17 (1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-87-5, 25 NRC 884, 887-88
(1987)
presumption or American Red Cross response during an emergency; ALAB-941, 32 NRC 349 (1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-87-5, 2S NRC 884, 888 (1987)
weight given to emergency response commitment oC American Red Cross; ALAB-937, 32 NRC 142
(1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-87-12, 26 NRC 383 (1987)
adequacy of 100mile emergency planning zooe in context or ICVCI'C accidents; DPRM-90-1, 32 NRC
290 (1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-88-11, 28 NRC 603 (1988)
fundamental flaw standard Cor liti8ation of emergency exercise c:ootentims; ALAB-941, 32 NRC 345
(1990)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-89-2, 29 NRC 211 (1989)
sanction of dismissal Cor noopardcipatioo on remanded iJsues; ALAB-934, 32 NRC 5 (1990)
Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), 01-86-1, 23 NRC 1. 5, aff'd
sub nom. Oystcnhc:11 Alliance v. NRC, 800 F.2d 1201 (D.c. Cit. 1986)
burden on spmsors of reopening motion; ALAB-936, 32 NRC 82 n.18 (1990)
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Massachuseus v. United States, 8S6 F.2d 378, 383 (ht Cit. 1988)
applicability or rWism rule 10 school pcnonne1; AUB-937, 32 NRC 150 (1990)
Metropolitan Edison Co. (I'hrcc Mile Island Nuclcu Statim, Unit 1), Cll-79-8, 10 NRC 141, 147-48
(1979)
ItI!f obligation 10 lerve • party or establish a local public doaunent room; LBP-90-27, 32 NRC 42
(1990)
Mutual Fund Investors, Inc. v. Putnam Management Co., S53 F.2d 620, 624 (9Ih Cit. 1977)
def"mition of "material {aet" {or pwpose or summary disposition; IBP-9044, 32 NRC 436 (1990)
New England Coalitim m Nuclcu Pollution v. NRC, 727 F.2d 1127 (D.c. Cir. 1984)
rulcmaking procca! applied 10 fUllllcia1 qualifications rule; DPRM-90-3, 32 NRC 331 (1990)
Nol1hem Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), AUB-224, 8 AEC 244,
246-48 (1974)
claims of disenchantment with prior licensing board rulings as basis for claims or bias; AUB-936,
32 NRC 83 n.24 (1990)
Nol1hem Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), ALAB-244, 8 AEC 244, 251
(1974)
dismillal or appeal or inte:venor for failure 10 pllticipate before the licensing board); AUB-934, 32
NRC 4 (1990)
Nol1hem States Pow~ Co. (Prairie Island Nuclear Generating Plan't, Units 1 and 2), AUB-l 07, 6 AEC
188, 192 (1973), afl"d sub nom. Business and Professimal Pecple {or the Public Interest v. AEC, SOl
F.2d 424 (D.C. Cit. 1974)
improper use or discover 10 flesh out vague contentions; AUB-942, 32 NRC 427 (1990)
Nol1hem States Pow~ Co. (Prairie Island Nuclcu Generating Plant, Units 1 and 2), AUB-252, 8 AEC
117S, aff'd, ell-7S-1, 1 NRC 1 (197S)
cross-examinatim by an intervenor on another party'. issues; AUB-942, 32 NRC 406 n.24 (1990)
Nol1hem States Power Co. (Prairie Island Nuclcu Generating Plant, Units 1 and 2), AUB-288, 2 NRC
390, 393 (197S)
fotfcil:ule by intervenor or entitlement 10 party ltatus at particular issue because of failure to
participate on remand; AUB-934, 32 NRC 4 n.14 (1990)
Nol1hem States Power Co. (Tyrme Energy Pad:, Unit I), ALAB-492, 8 NRC 251 (1978)
appealability of dismissal of cmtentims; AUB-94I, 32 NRC 344 n.4 (1990)
NRDC v. CaUaway, 524 F.2d 79, 92 (2d Cit. 1975)
resumed operatim u an alternative 10 decommissiming; Cll-90-8, 32 NRC 208 (1990)
NRDC v. Callaway, 524 F.2d 79, 93 (2d Cit. 1975)
consideration of alternatives that are lpeculative or Rquirc changes in governmental policy or
legislatiat; Cll-9()'8, 32 NRC 206 (1990)
NRDC v. EPA, 822 F.2d 104, 126-31 (D.C. Cit. 1987)
lcope of review under NEPA; Cll-9()'8, 32 NRC 208 (1990)
NRDC v. Morton, 4S8 F.2d 827, 834 (D.c. Cir. 1972)
rule of reason in cmsideratiOl1l or alternatives 10 prosed action; Cll-90-8, 32 NRC 206 (1990)
Pacific Gu and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-583, 11 NRC
447,448 (1980)
appeal rights of intervenors who {ail 10 participate m licensing issues being appealed; ALAB-934, 32
NRC 4 n.13 (1990)
Pacific Gu and Electric Co. (Diablo Canym Nuclcu Power Plant, Units 1 and 2), AUB-583, 11 NRC
447, 449 (1980)
participation by interested ltate on appeals; AUB-942, 32 NRC 421 n.83 (1990)
Pacific Gu and Electric Co. (Diablo Canym Nuclcu Power Plant, Units 1 and 2), AUB-756, 18 NRC
1340, 1345 (1983)
def"mition of significant .afety issue for pU!pOSC of recpening • record; ALAB-940, 32 NRC 243
(1990)
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Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB.763, 19 NRC
571, 577, review declined. CU·84-14, 20 NRC 285 (1984)
burden of persuasion in Subpart L proceeding on materials license amendment; Ulp·90-45, 32 NRC
455 (1990)
Pacific Gas and Electric Co. (Stanislaus Nuclear Project, Unit I), LBP·77-45, 6 NRC lS9, 163 (1977)
showing ncccssuy by opponent of summary disposition motion; LBP·9~, 32 NRC 437 (1990)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·804, 21 NRC 587, 592 n.6
(1985)
responsibility for aupplying basea for contentions; ALAB·942. 32 NRC 417 (1990)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·834, 23 NRC 263, 264
(1986)
weight given to criteria for reopening a recon\; ALAB·940, 32 NRC 2A3 (1990)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·845, 2A NRC 220, 230
(1986)
pwpocc of specificity nquircmcnt for admission of contentions; ALAB·942, 32 NRC 4Il n.l07
(1990)
Philadelphia Electric Co. (Peach Botton Atonic Power Station, Units 2 and 3), ALAB·216, 8 AEC 13,
20, rcv'd in part on other grounds, CU·74·32, 8 AEC 217 (1974)
specificity nquircd of contention bascs; ALAB·942, 32 NRC 428 (1990)
Porter County Chapter of the Izuk Walton League v. AEC, 533 F.ld 1011 (7th Cit.), cat. denied, 429
U.S. 945 (1976)
standard for considcntion of clas. 9 accidents; DD-90-4, 32 NRC 51 n.l (1990)
Portland General Electric Co. (Pebble Springs Nuclear Plant, Unita 1 and 2), CU.76-Il, 4 NRC 610, 612,
614-17 (1976)
test for discretionary intervention by an organization; LBp·9()'24, 32 NRC 15 (1990)
Portland General Electric Co. (rroj.n Nuclear Plant), ALAB·531, 9 NRC 263, IlI·74 (1979)
inlCrprClltion of matten th,t must be included in technic,1 specifications; LBP·90-2S, 32 NRC 23
(1990)
need for cycle-specific operating limita to be in Technical Specifications; UJP·90-39, 32 NRC 369
(1990)
Power Authority of the Stile of New York (Greene County Nuclelf Power Plant), UJP·79·8, 9 NRC 339,
340 (1979)
finding to be made by licensing board priOf to grant of summary disposition motion; LBP·90-44, 32
NRC 437 (1990)
Process Gas Consumers Group v. U.S. Department of Agricultwe. 694 F.2d 728, 769 (2d Cit. 1981)
nnge of alternativC5 to proposed action to be considered; CU·90-8, 32 NRC 206 (1990)
Public Service Co. of Indiana (Marble Hill Nuclelf Generating Station, Unita 1 and 2), LBP·86-37, 24
NRC 719 (1986)
.
board jurisdiction prior to issuance of Notice of Hearing; LBP·9()'32, 32 NRC 184 (1990)
Public Service Co. of New llampshirc (Seabrook Station, Units 1 and 2), ALAB·748, 18 NRC 1184
(1983); ALAB·749, 18 NRC 1195 (1983); ALAB·7SI, 18 NRC 1313 (1983)
c:1aUns of disenchantment with prior licensing board rulings as basis for claims of bias; ALAB·936,
32 NRC 83 n.2A (1990)
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CU·89·3, 29 NRC 234, 2Al
(1989)
dismissal of contention based on factual undc:tpinning thot has been cssentially repudiated by the
source of thot document; ALAB·938, 32 NRC 162 (1990)
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBp·83·32A, 17 NRC 1170,
1174 n.4 (1983)
content of rcsponsea to summary disposition motions; LBP·90-44, 32 NRC 440 n.13 (1990)
Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB·397, 5 NRC 1143, 1145
(1977)
test for discn:tionary intervention by an organization; LBP·90-24, 32 NRC 15 (1990)
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Rockwell Internatimal Corp. (Rocketdyne Division). ALAB-925, 30 NRC 709 (1989), afJ'd, CLl·90-5, 31
NRC 337 (1990)
authority of presiding officer to complete the hearing record; lBP-9().27, 32 NRC 42 n3 (1990)
board jurisdiction prior to issuance of Notice of Hearing; LBP-90-32, 32 NRC 184 (1990)
San Lnis ObiJpo Moo,ers for Peace v. NRC, 751 F.ld 1287 (D.c. Or. 1984)
materiality of low-power teating to grant of full-power license; ALAB-940, 32 NRC 232-33 (1990)
San Lnis ObiJpo Moo,ers for Peace v. NRC, 789 F.ld 26, 30 (D.c. Cir. 1986), cat. denied, 479 U.S.
923 (1986)
hearing rights co low-power teating; ALAB-940, 32 NRC 241 n.44 (1990)
Siegd v. AEC, 400 F.2d 778 (D.c. Cit. 1968)
notice and comment procedures for ccnsiderstion of state alternative standards for tegulation of
byproduct material; 01-90-9, 32 NRC 215 (1990)
Siena Club v. Lynn, 502 F.2d 43, 62 (5th Or. 1974), cat. denied, 421 U.S. 994 (1975)
consideration of alternatives that are speculative or requite changes in governmental policy or
legislatico; O1-90-S, 32 NRC 206 (1990)
Siena Club v. NRC, 862 F.2d 222 (9th Cit. 1989), as amended
motico for reconsideratico of cnvircnmental ccntention; ALAB-938, 32 NRC 159 (1990)
Southern California EdiaCirl Co. (San Onor... Nuclear Genc:nting Station., Unitl 2 and 3), LBP-82-39, 15
NRC 1163, 1171-73 (1982)
extensiat of EPZ bcc.Iuse of cvaCUltion shadow phenomenon; DPRM·90-1, 32 NRC 307 (1990)
Statement of Policy on Conduct of licensing Proceedings, CU-81-8, 13 NRC 452, 457 (1981)
purpose of ,mnmary disposition; LBP-90-44, 32 NRC 436 (1990)
Tenncuec Vaney Authority (BroWN Ferry Nuclear Plant, Unitl 1,2, and 3), ALAB-677, 15 NRC 1387,
1388, 1394 (1982)
liceruee obligation to inform presiding officer and parties of rdevant and material new information;
lBP-9().36, 32 NRC 269 (1990)
Tenncuec Vaney Authority (Watts Bar Nuclear Plant, Unita 1 and 2), ALAB413, 5 NRC 1418, 1421 n.4
(1977)
basis for standing to intervene in license amendment proceeding; lBP-90-29, 32 NRC 92 (1990)
Tennessee Valley Authority (Watts Bar Nuclear Plant, Unita 1 and 2), ALAB413, 5 NRC 1418, 1422
(1977)
test for disetetionary interventiCirl by an orzanization; lBP-9().24, 32 NRC 15 (1990)
Texas Utilities Genc:nting Co. (Comanche Peak Steam Electric SlItion., Unita I and 2), 01-81-36, 14
NRC 1111, 1114 (1981)
dfec:t of I party's withdrawal on litigation of its ccntentions; lBP-9().32, 32 NRC 183 (1990)
test for dctennining whether to adopt dismissed intervenor', contentions lUI apattc; lBP-9().24, 32
NRC lB (1990)
TellIS Utilities Ocnerating Co. (Comanche Peak Steam Electric SlItion., Units I and 2), lBP-S3-S1, 18
NRC 1410, 1452-56 (1983)
basis for grant eX relief in Subpart L proceeding.; lBP-9().45, 32 NRC 454 n.ll (1990)
Unim Electric Co. (Callaway Plant, Unit I), ALAB-74O, 18 NRC 343, 346 (1983)
def'mition of significant IIrety issue for purpose of recpcning I record; ALAB·940, 32 NRC 243
(1990)
Union of Concerned ScientiJts v. NRC, 735 F.2d 1437 (D.c. Cir. 1984), cat. denied, 469 U.S. 1132
(1985)
matcrla1ity of low-power testing to grant of full-power license; ALAB-940, 32 NRC 232 (1990)
Unim of Concerned ScientiJts v. NRC, 735 F.2d 1437, 144142 (D.C. Or. 1984), ccrt. denied, 469 U.S.
1132 (1985)
.
materiality of emergency planning deficiencies to grant of full-power license; ALAB-940, 32 NRC
232 (1990)
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Vermmt Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Statim). ALAB-138. 6 AEC 520.
S23 (1973)
.upport for motiOOl to reopen; AlAB-940. 32 NRC 242 (1990)
Virginia EIeruic and Power Co. (North Ann. Power Statim. Units 1 and 2). AlAB-363. 4 NRC 631
(1976)
test for discretionary intcrva\tim by an organization; lBP-90-24. 32 NRC IS (1990)
Virginia EIeruic and Power Co. (North Ann. Power Statim. Units 1 .nd 2). ALAB-522, 9 NRC 54. 56
(1979)
basis for .tanding to intervene in license amendment proceeding; lBP-9G-29. 32 NRC 92 (1990)
Virginia EIeruic and Power Co. (North Ann. Power Statim. Units 1 and 2). AlAB-S84. 11 NRC 4S1
(1980)
cootent of =p<meS to summary disposition motims; lBP-9G-44. 32 NRC 440 n.13 (1990)
Washington Public Power Supply Systent (wpPSS Nuclear Project No.2). DD-84-7. 19 NRC 899. 923
(1984)
atandud fot instiwtim of show-cause proceedings; DD-90-S. 32 NRC 128 (1990); DD-9G-7. 32 NRC
278 (1990); DD-9G-8. 32 NRC 496 (1990)
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10 C.F.R. Put 2
amendment 10 Jeinstate financial qualifications roquiremcnts; DPRM·9()'3, 32 NRC 328 (1990)
10 C.F.R. 24
revocation
definition of Pdectric utility"; DPRM·9().3, 32 NRC 328 (1990)
10 C.F.R. 2103, 2104
prior notice and hearings at special nuclear material licenses; LBP·9().23, 32 NRC 8 (1990)
10 C.F.R. 2104(c)(4)
amendment 10 Jeinstate financial qualifications roquirements; DPRM·9()'3, 32 NRC 328 (1990)
10 C.F.R. 2107
authority of a board 10 determine issues rdated 10 a withdrawal of an application, based on notice of
hearing; LBP·9().32, 32 NRC 186 (1990)
board jurisdiction prior 10 issuance
Notice
nearing; LBp·9().32, 32 NRC 184 (1990)
10 C.F.R. Put 2, Subparts B and G
notice of hearing on civil penalty; LBP·9()'31, 32 NRC 107 (1990)
10 C.F.R. 220()'2206
regulations applicable 10 low·power testing; ALAB·940, 32 NRC 235 (1990)
10 C.F.R. 2.201(c)
immediate effectiveness of license amendments, standard for; LBP·9().26, 32 NRC 33 n.l (1990)
10 C.F.R. 2201·2205
notice and hearing procedures for enforcement unctims; ALAB·940, 32 NRC 237 n.33 (1990)
10 C.F.R. 2202
scope
rClie! under; DD-9()'7, 32 NRC 275 (1990)
10 C.F.R. 2203
, liccnsin'g board authority 10 approve settlements of .how·cause proceedings; LBP·9046, 32 NRC 465
(1990)
weight given 10 position
staff in terminating a proceeding on the basis of a settlement agrcc:ment;
,
LBP·9'()'28, 32 NRC 86 (1990)
10 C.F.R. 2206
accumuLation of operating discharges from Seabrook plant, denial of petitim asserting potential for harm
fran; DD-9().4, 32 NRC 46-55 (1990)
denial of petitim alleging emergency lighting and fire pmtectim violations and NRC persoMd
p.,.,ricties; DD-9()'7, 32 NRC 274 (1990)
denial of petitim requesting cessation of dcfuding and desta!fing at Shoreham; DD-9().8, 32 NRC 471
(1990)
extension of alay
operating license requested on buis of recent previously undisclosed industry
reports
noncOmpliance at Seabrook; DD-9()'5, 32 NRC 1I()'128 (1990)
nmadjudicatory route for cmsidcntion of lignificant ..rety concerns; ru·9()'10, 32 NRC 221 n.5
(1990)
,
tedmical specifications at Perry plant, denial of 2206 petition alleging; DD-90-6, 32 NRC
vioIatim
195·99 (19~)

or

or

or

or

or

or

or

or
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10 C.F.R. 2.714
admisSl"ility of contmtions in operating license amendment proceeding; LBP·9(}'39. 32 NRC 369 (1990)
content of basis supporting a contention; ALAB·942. 32 NRC 428 (1990)
10 C.F.R. 2.714(a)
standard for inlc:vmtion in operating license amendment procc:edings; lBP·9(}.29. 32 NRC 91 (1990)
10 C.F.R. 2.714(aXl)
application of fi ......factor test to timely filed contmtions; ALAB·938. 32 NRC 160 (1990)
fi ......factor test for admission of late-filed contentions; ALAB·937. 32 NRC 147 n.40 (1990)
fi ...... factor test for admission of supplements to contentions; ALAB·938. 32 NRC 163 n.S (1990)
10 C.F.R. 2.714(aXl)(i)·(y)
criteria for grant of motion to reopen relating to issues not previously in controvcny among the parties;
ALAB·936. 32 NRC 79 (1990)
10 C.F.R. 2.714(a)(3)
amendment of inlc:vmtion petitions without leayc of the board; lBP·9(}'29. 32 NRC 91 (1990)
10 c.F.R. 2.714(b)
basis and specificity requirements for admission of contentions; ALAB·941. 32 NRC 34S n5 (1990);
ALAB·942, 32 NRC 426 n.104 (1990)
fi ......factor test for admission of supplements to contentions; ALAB·938. 32 NRC 163 n.S (1990)
10 C.F.R. 2.714(b)(I)
deadline for filing contentions; lBP·9(}.29. 32 NRC 91 (1990)
10 C.F.R. 2.714(b)(2)
content of contentions; LBP·9(}.29. 32 NRC 92·93 (1990)
specificity requirements for contention bases; ALAB·942, 32 NRC 426 n.104 (1990)
supporting documentation requited for contentions at admission stage; ALAB·938. 32 NRC 164 (1990)
10 C.F.R. 2.714(d)(2)
supporting documentation requited for contentions at admission stage; ALAB·938. 32 NRC 164 (1990)
10 C.F.R. 2.714(d)(2)(ii)
prejudgment of merits of a contmtion; lBP.9(}.2S. 32 NRC 2S (1990)
10 C.F.R. 2.71S(c)
participation by interested state on appeals; AlAB·942, 32 NRC 421 n.83 (1990)
10 C.F.R. 2.718
obligation of offsite licensing board to refer appropriate matters to onsite licensing board in
multiple-board proceedings; ALAB·942, 32 NRC 421 n.8S (1990)
10 C.F.R. 2.72O(h)(2)(i). ("ti)
discovery of NRC Staff; lBP·90-43. 32 NRC 392 (1990)
10 C.F.R. 2.730(0
appealability of dismissal of contentions; ALAB·941. 32 NRC 344 n.4 (1990)
10 C.F.R. 2.734
admission standards applied to low·power testing contmtions; ALAB·940. 32 NRC 239. 241 (1990)
burden on proponent of reopening motion; CU·9(}.10. 32 NRC 221 (1990)
criteria for reopening a record on low·power testing issues; ALAB·940. 32 NRC 232 (1990)
10 C.F.R. 2.734(a)
criteria for grant of motion to reopen; ALAB·936. 32 NRC 79 (1990); ALAB·940. 32 NRC 242 (1990)
10 C.F.R. 2.734(aXl)
.
timeliness of reopening motions based on new letters or expressions of concern that are n~t ~ptly
developed on new information; CU·9(}.10. 32 NRC 222 (1990)
10 C.F.R. 2.74(}'2.742
authorization for discovery in remanded operating license proceeding; lBp·9(}.40. 32 NRC 379 (1990)
10 C.F.R. 2.740(0(3)
discovery of NRC Staff; lBP·90-43. 32 NRC 392 (1990)
10 C.F.R. 2.740am
discovery of NRC Staff; lBP·90-43. 32 NRC 392 (1990)
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10 C.F.R. 2.741(e)
cIiscovc:y of NRC SWT; IBP·9043. 32 NRC 392 (1990)
10 C.F.R. 2.743
distinction between admissim into evidence and inclusion in docket file; IBP·90-36. 32 NRC 269
(1990)
10 C.F.R. 2.744
cIiscovc:y of NRC SWT; IBp·9043. 32 NRC 392 (1990)
10 C.F.R. 2.749
authority of presiding officers under, IBp·90-26. 32 NRC 36 (1990)
10 C.F.R. 2.749(a)
bmden m opponent of summary disposition moticn; LBP·9()..44. 32 NRC 436 (1990)
statement of matcrlal facta accanpanying 1WtIIt\lI)' disposition motion; IBP·90-26. 32 NRC 35 (1990)
10 C.F.R. 2.749(b)
burden m opponents of 1IImInlI)' dispositim; LBP·9().4(). 32 NRC 3n (1990); LBP·90-44. 32 NRC
436, 440 n.13 (1990)
content of mrpmses to 1IImInlI)' disposition motions; 1Bp.9()..44, 32 NRC 440 n.13 (1990)
10 C.F.R. 2.749(d)
showing necessary to obtain IIIlIftmlry disposition; LBP·90-44. 32 NRC 436 (1990)
standard for grant of lIImInaty dispositim; IBP·90-26, 32 NRC 36 (1990)
10 C.F.R. 2.760
appealability of dismissal of intervenor; LBP·90-24, 32 NRC 19 (1990)
10 C.F.R. 2.76O(a)
appealability of initial decisions; LBP·90-39, 32 NRC 371 (1990)
finality of licensing board approval of letIlement agreements; IBp·90-46, 32 NRC 465 (1990)
10 C.F.R. 2.76Oa
board findings required under, prior to declantim of sua Ipmte issue; LBp·90-32, 32 NRC 185 (1990)
procedwe for raising lUa Ipmte issues; LBP·90-2S. 32 NRC 2S (1990)
standard for licensing board lUa Ip<lIIte adoption of uncontroverted issues; LBP·90-32, 32 NRC 183
(1990)
standard for SUi sponte adopticn of issues by the presiding officer, IBP·90-24. 32 NRC 17 (1990)
lUi sponte adoption of issues because of dismissal of sole n:maining inten'enor; LBp·90-24, 32 NRC
13 (1990)
10 C.F.R. 2.762
appeals of decisim approving opersting license amendment; LBP·90-39, 32 NRC 370 (1990)
Commission teYiew of licensing board approval of settlement agreements; 1BP·9046. 32 NRC 465
(1990)
10 C.F.R. 2.762(d)(1)
proposed findings of fact on and appeals of issues not placed in controversy by an intervenor;
ALAB·942, 32 NRC 406 n.24 (1990)
10 C.F.R. 2.764
immediate effectiveness review of decisims authorizing operating license issuance; AL\B·934. 32 NRC
3 n.4 (1990)
10 C.F.R. 2.764(f)(2)(i), (iii)
definitim of low·power license; ALAB·940, 32 NRC 229 n.l (1990)
10 C.F.R. 2.788
failwe of motion for extension of stay to address criteria; DD-90-5, 32 NRC 110 (1990)
ground for temporary ltay of licensee's use of plutonium, americium, and neptunium; LBp·90-38, 32
NRC 360 (1990)
ltandard. ·for grant of • stay of staff's licensing actions; LBP·90-30, 32 NRC 98 (1990)
10 C.F.R. 2.788(d)
right of intervenors to reply to temporsry stay; LBP-90-38, 32 NRC 361 (1990)
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10 C.F.R. 2.788(e)
failure of motion to Iddress llay criteria; CU-90-11, 32 NRC 334 (1990)
.tanduds for grant of I llay of I Staff licensing Iction; LBP-90-3S, 32 NRC 262 (1990)
10 C.ER_ 2.788(g)
cin:umstances Ipproprilte for grant of tcmponty 1laY; LBP-90-3S, 32 NRC 261 n.l, 262 (1990)
purpose of grant of llay of Staff licensing Iction; LBP-90-3S, 32 NRC 262 (1990)
10 c.F.R. 2.788(i)
right of intervenors to reply to temporary 1laY; LBP-90-38, 32 NRC 361 (1990)
10 C.F.R. 2.790
discovery of NRC Staff; LBP-90-43, 32 NRC 392 (1990)
limitations on release of documents by Staff; LBP-90-36, 32 NRC 269 (1990)
10 C.ER_ 2.1205 (1)
Ipplicability to hazardous mlteriala; LBP-90-23, 32 NRC 11 (1990)
prior notice and hearings on speeial nuclear matcria1licenses; LBP-90-23' 32 NRC 8 (1990)
waiver or exception to; LBP-90-23, 32 NRC 9 (1990)
10 C.F.R_ 2.1209(k)
analyeis of wrinen filings 10 determine need for oral argument; LBP-90-4I, 32 NRC 385 (1990)
10 C.F.R_ 2.121S(I)
rights of nonlawyer representative of an orglnization; LBP-90-24, 32 NRC IS (1990)
10 C.ER_ 2.1231(1)(1)
staff obligation to serve I party or establish I local public document roan; LBP-90-27, 32 NRC 42
(1990)
10 C.F.R_ 2.1231(b)
luthority of presiding officer to ~cribe means for eanpleting I =ord; LBP-90-27, 32 NRC 41
(1990)
inclusion of DOE documents in hearing file on materials license amendment; LBP-90-33, 32 NRC 250
(1990)
inclusion of licensee documents from I related proceeding in material license amendment hearing file;
LBP-90-33, 32 NRC 250 (1990)
incorporation of documents in I public document roan into I hearing file; LBP-90-27, 32 NRC 42
(1990)
)0 C.F.R. 2.1231(c)
Staff obligation to update hearing file; LBP-90-34, 32 NRC 2S4 (1990)
10 C.F.R_ 2.1233
Inalysis of written filings to determine need for oral argument; LBP-90-4I, 32 NRC 385 (1990)
completion of hearing file in infonnal proceedings; LBP-90-33, 32 NRC 247 (1990)
evidence not in the hearing file in infonnal proceedings; LBP-90-33, 32 NRC 248 n.4 (1990)
10 C.F.R. 2.1233(c)
deficiency or emission in speeial nuclear materiala license; LBP-90-45, 32 NRC 453 (1990)
latitude of presiding officer in Subpart L proceedings; LBP-90-4S, 32 NRC 454 (1990)
10 C.ER. 2.1235
analysis of written filings to detcnnine need for oral argument; LBP-90-41, 32 NRC 385 (1990)
10 C.F.R. 2.1237(b)
burden on proponent of motion to certify; LBP-90-23, 32 NRC 9 (1990)
10 C.F.R. 2.1239(a)
litigability of challenges to piocedural tegulations affecting issuance of apecia1 nuclear matcria1licenses;
LBP-90-23, 32 NRC 9 (1990)
10 C.F.R. 2.1239(b)
ground for exception to regulations; LBP-90-23, 32 NRC 9 (1990)
standard for directed certification of challenged tegulations; LBP-90-23, 32 NRC 9 (1990)

1-16

LEGAL CITATIONS INDEX
REGULATIONS

10 c.p.R. 2.1263
aulhority 10 issue a temporary stay: LBP-9(}'30, 32 NRC 98 (1990): LBP-9(}.3S, 32 NRC 262 (1990)
ground fot tanporary ltay of licensee'. usc of plutonium, americium, and neptunium; LBP-9(}'38, 32
NRC 360 (1990)
pwpose of grant of stay of Staff licensing actim; rnp-9(}.35, 32 NRC 262 (1990)
treatment of request fot stay pending hearing u nqucat for tanporary stay; LBP-9(}'35, 32 NRC
261(1990)
10 c.P.R_ Part 2, Appendix A, vnI(b)(4)
amendment 10 .anstale financial qualifications nquin:mentl; DPRM-9(}'3, 32 NRC 328 (1990)
10 c.P.R_ Part 2, Appendix C
amount of civil penalty; LBP-9(}.43, 32 NRC 391 (1990)
nmcanp1iance with legally binding nquircmcnts u basis fot enforcement action: DD-9(}.5, 32 NRC
111 (1990)
legulations applicable 10 low-power testing; ALAB-940, 32 NRC 235 (1990)
10 c.P.R_ Part 2, Appendix C.
formal enforcement aanctiOl1l: ALAB-940, 32 NRC 237 n.33 (1990)
10 c.p.R. Part 2, Appendix C. VJI
administrative enforcement rncchanisms; ALAB-940, 32 NRC 237 n.33 (1990)
10 c.P.R_ Part 2, Appendix C. V JI(3)
pwpose of confinnatory actim Icners; ALAB-940, 32 NRC 237 (1990)
10 c.P.R_ Part 20
llEPA filtntion n:quin:menta for rcscm:h -ctor; LBP-9(}'30, 32 NRC 102 (1990)
llandml for tdease of ndioactivc glses during normal operation; DD-9(}.4, 32 NRC 48, S3 (1990)
10 c.P.R_ 2O.1(c)
ALARA standard for ndioactive rdelSes from rcscm:h -ctor; LBP-9(}.30, 32 NRC 98 (1990)
ALARA standard for leleases of neptunium or plulalium; LBP-9(}'3S; 32 NRC 263 (1990)
10 c.P.R. 20.105
limilS on neptunium or plutonium leleases; LBP-9(}'35, 32 NRC 263 (1990)
10 c.p.R. 20.106
limita on neptunium or plutonium tdeases: LBP-9(}.35, 32 NRC 263 (1990)
limilS on ndiOictive rdases from 1eSCIrc:h -ctor; LBP-9(}.30, 32 NRC 98 (1990)
10 c.P.R. Part 30
emergency preparedness nqui1cmentl for possession of plutonium-241; LBP-9(}'38, 32 NRC 363 0.9
(1990); LBP-9(}.45, 32 NRC 452 n.S (1990)
10 c.P.R. 30.32(h)
applicability of decommissioning legulations 10 possession of ndiation in an unsealed form; LBP-90-45,
32 NRC 456 (1990)
10 c.P.R. 30.32(i)
applicability where license WIS gnntcd bcfon: effective dale of legulation; LBP-9(}.38, 32 NRC 364
(1990)
10 c.P.R. 30.32(i)(1)
amounts of americium for which cmc:rgcncy plans lie ~; LBP-9(}.35, 32 NRC 264, 265 (1990)
applicability 10 pOIISCSSOII of unsealed ndioactive IOUI'CCS; LBP-9(}.Z7, 32 NRC 41, 42 n.2 (1990)
evaluation of dose effccta or emergency planning nqui1cmcnlS for possession of ndiation in an unsealed
form; rnp-90-45, 32 NRC 455-56 (1990)
10 c.P.R. 30.33(a)(2)
equipment and facility standards for byproduct matcria1liccnscs; LBP-9(}'30, 32 NRC 98 (1990)
.tandml. of protcctim nquired 10 obeain byproduct mstcrials licenses; LBP-9G-35, 32 NRC 263 (1990)
10 c.P.R. 30.35(c)
applicability where application WlS filed before regulation WI. enacted; UlP-90-45, 32 NRC 459 (1990)
10 c.P.R. 30.72
.
amounts of americium for which cmc:rgcncy plans lie ~; UlP-9(}.35, 32 NRC 264 (1990)

n
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10 C.F.R. Part 40
emergency preparedness requirements for possession of plutonium-24l; LBP·90-38, 32 NRC 363 n.9
(1990); LBP·9045, 32 NRC 452 n.S (1990)
perpetual care of UMTRCA Title I sites; DPRM·90-2, 32 NRC 324 (1990)
pwposc of exclusion of UMTRCA Tule I lites; DPRM·90-2, 32 NRC 322 (1990)
10 C.F.R. Part 40, Appmdix A
cxtcnsim to byproduct material not IUbjcct to licensing; DPRM·90-2, 32 NRC 320, 324 (1990)
10 C.F.R. Part 50
amendment of emc:rgmcy planning zone lizc rcquircmc:nts; DPRM·90-1, 32 NRC 286 (1990)
amendment to reinstate financial qualifications mtuircmmts; DPRM·90-3, 32 NRC 328 (1990)
10 C.F.R. 50.2
revocatim of definition of Ne1cctric utility"; DPRM·90-3, 32 NRC 328 (1990)
pwposc of dccommisaiming; CIl·90-8, 32 NRC (1990)
10 C.F.R. 50.4
dcfinitim of Ndccommisaiming"; DD-90-8, 32 NRC 491 (1990)
10 c.p.R. 50.9(a)
liccnac revocation of ground that information provided to Commissim was not complete and accunte in
all mlterial rcspccts; LBP-90-26, 32 NRC 34 (1990)
10 C.F.R. 50.12
ltandud for grant of exemptions from regulations; DD-90-8, 32 NRC 491 (1990)
10 c.p.R. 50.12(a)(2)("rl), (iii)
excmptim from onsite primary property damage insunncc mtuircment; DD-90-8, 32 NRC 488, 490-91
(1990)
10 C.F.R. 50.33(f}
amendment to reinstate financial qualifications requirements; DPRM-90-3, 32 NRC 328 (1990)
financial qualifications for construction of productim facility; LBP·90-26, 32 NRC 37, 38 (1990)
finlncial qualifications of app1icant to conslJUct proposed facility in IUcb a WIY as to ensure adequate
protection of common defense and security; LBP·90-26: 32 NRC 33 (1990)
method for ensuring that licensees with financial problems cmtinue to comply with regulatory
mtuircments; DPRM·90-3, 32 NRC 330 (1990)
ndcmaking process Ipplied to financial qualifiCitims rule; DPRM·90-3, 32 NRC 330 (1990)
10 c.p.R. 50.36
content of technical apccifications; LBP·90-2S, 32 NRC Z1 (1990)
interpretation of matters that must be included in techniCiI apccificstions; LBP-90-2S, 32 NRC 23
(1990)
rmloval of infonnltion from tcc:hnical apccificstions; LBP·90-2S, 32 NRC 2S (1990)
10 c.F.R. 50.4O(b)
amendment to reinstate financial qualifiCltionS mtuircments; DPRM·90-3, 32 NRC 328 (1990)
10 C.F.R. 50.47(IXl)
adequacy of dccontsmination flcilities as plrt of t'CIsonable assurance ILandud; ALAB·942, 32 NRC
425 n.97 (1990)
.cope of cmc:rgmcy exercise; ALAB·94l, 32 NRC 352 (1990)
10 C.F.R. 50.47(1)(2)
blsis for NRC findings m adequacy of emc:rgmcy planning; DD-904, 32 NRC 54 (1990)
.cope of cmc:rgmcy exercise; ALAB·94I, 32 NRC 352 (1990)
weight given to FEMA views m Idequacy of emc:rgmcy planning; CIl·90-10, 32 NRC 222 (1990)
10 C.F.R. 50.47(b)
Seabrook emergency ptq'Iredness tnining, Idequacy of; DD-90-5, 32 NRC 113 (1990)
Seabrook personnel knowledge and performance of duties, adequacy of; DD-90-5, 32 NRC 112 (1990)
10 C.F.R. 50.47(b)(4)
responsibility for establishing emergency actim levels; ALAB·942, 32 NRC 419 n.77 (1990)
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10 C.F.R. 50.47(b)(S)
adequacy of early notification and clear insuuctien of the gcnc:n1 publiC; ALAB·942, 32 NRC 422
(1990)
early notificatien and insuuctien requirements in emergency planning; ALAB·936, 32 NRC 79 (1990)
emergency warning aystcm for Seabrook, adequacy of; ALAB-935, 32 NRC 62 (1990)
10 C.F.R. 50.47(b)(10)
protective actien recommendation decision criteria; ALAB-942, 32 NRC 415, 417 (1990)
10 C.F.R. 50.47(b)(14)
scope of emergency exercise; ALAB-941, 32 NRC 352 (1990)
10 C.F.R. 50.47(c)(I)
best-dforts presumption; ALAB-942, 32 NRC 431 n.130 (1990)
license ruspensien for inadequacies in protective actien recommendation gcneratien; ALAB-942, 32 NRC
422 (1990)
ltandard for license SUJpenSion relative to emergency planning deficiencies; ALAB-937, 32 NRC 152
(1990)
ltandard for JeSCissien of operating license authorization based on emergency planning deficiencies;
ALAB-939, 32 NRC 180 (1990)
10 C.F.R. 50.47(cXl)(w)
applicability of ~ efforts Nle to Ichool teachers; ALAB-937, 32 NRC 148, 149 (1990)
assumptien of bcst-c:fl'orts =ponse by mte and local governments in an emergency; ALAB-936, 32
NRC 82 n.17 (1990)
10 C.F.R. 50.47(c)(2)
amendment of emergency planning zene lize requirements; DPRM-90-1, 32 NRC 286 (1990)
lite-specific factors in emergency plans; DPRM-90-1, 32 NRC 312 (1990)
10 C.F.R. 50.47(d)
definitien of low-power license; ALAB-940, 32 NRC 229 n.1 (1990)
emergency preparedness requirements for low-power operations; DPRM-90-1, 32 NRC 314 (1990)
10 C.F.R. 50.54(0
adequacy of IJLCO response to information requests; DD-9G-8, 32 NRC 494 (1990)
NRC authority to obtain financial infonnatien from licensees; DPRM·9G-3, 32 NRC 330 (1990)
10 C.F.R. 50.54(w)(I)
exemptien from onsite primal)' property damage insurance requirement; DD-9G-B, 32 NRC 473, 4BB,
492 (1990)
purpose of insurance requirement; DD-90-8, 32 NRC 489-90 (1990)
10 C.F.R. 50.55(e)
failure to report violaliens as basis for enforcement action; 00.90-5, 32 NRC 111 (1990)
10 C.F.R. 50.56
purpose of p=pcntional telting; ALAB-940, 32 NRC 238 (1990)
10 C.F.R. 50.57(aX4)
amendment to reinstate financial qualifications requirements; DPRM-9G-3, 32 NRC 328 (1990)
10 C.F.R. 5O.57(c)
low·powCZ' testing during pendency oC fulJ-power-operating licensing proceeding; ALAB-940, 32 NRC
234 (1990)
purpose of low-power testing; ALAB-940, 32 NRC 119 n.l (1990)
regulatoty acheme when low-power testing is conducted undCZ' a low-power license; ALAB-940, 32 NRC
236-37 (1990)
ltandard Cor grant of low-power testing license; ALAB-940, 32 NRC 229 (1990)
10 C.F.R. 50.59
Canmission approval oC dcCue1ing operations; DD-9G-B, 32 NRC 479 (1990)
compliance with review requirements at Shoreham; 00.90-8, 32 NRC 494 (1990)
unreviewed safety questions in Shoreham dcCueling; OD-90-B, 32 NRC 4B5, 494 (1990)
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10 C.F.R. 50.72, and 50.73
failun: to report violatiats u basis for enforcement action; DJ).9()'5, 32 NRC 111 (1990)
10 C.F.R. 50.75
relationship of insurance roquimncnt to overall decommissiating; DJ).90-8, 32 NRC 491 (1990)
10 C.F.R. 50.80
transfer of operating licenses; DJ).90-8, 32 NRC 478 (1990)
10 C.F.R. 50.82
definitiat of "decommissiating"; DJ).9()'8, 32 NRC 491 (1990)
NRC approval of decanmissioning plans; Cll-9()'8, 32 NRC 207 (1990)
relationship of insurance roquimncnt to overall dccommissiating; DJ).90-8, 32 NRC 491 (1990)
terminatiat of operating licenses; DJ).90-8, 32 NRC 478 (1990)
10 C.F.R. 50.92(c)
challenges to license amendmcnta involving aclministntive maners that Rise no lignificant hazards
con.siderstion; LBP-9()'2S, 32 NRC 23 (1990)
no significant hazards con.siderstion applied to nmaval of cycle-specific operating limits; LBP-9()'39, 32
NRC 369 (1990)
10 C.F.R. Put SO, Appendix A, ODe 62
capacity of Shon:ham lpent fuel pool for defueling purposes; DJ).9()'8, 32 NRC 484 (1990)
10 C.F.R. Part SO, Appendix B
adequacy of msnsgemcnt and aclministntive controls u dcmonslnted during low·power testing;
ALAB·940, 32 NRC 242 (1990)
10 C.F.R. Put 50, Appendix C
financial qualifications for construction of productiat facility; LBP-90-26, 32 NRC 37, 38 (1990)
10 C.F.R. Put 50, Appendix E
emergency aruat levels for in·plant measunments for which emergencies should be cIcveIoped;
DPRM·90-1, 32 NRC 295 (1990)
10 C.F.R. Part 50, Appendix E, IV
Seabrook persatne1 knowledge and perfonnance of duties, adequacy of; DJ).9()'5, 32 NRC 112 (1990)
10 C.F.R. Put SO, Appendix E, IV.C
classes of emergency action levels; ALAB-942, 32 NRC 419 n.77 (1990)
10 C.F.R. Part SO, Appendix E, IV.D
early notificatiat and instructiat r<>quUanents in emergency pllMing; ALAB-936, 32 NRC 79 (1990)
10 C.F.R. Part 50, Appendix E, IV.D.3
adequacy of early notification and clear instructiat of the general publiC; ALAB-942, 32 NRC 422
(1990)
alert signal activatiat and EBS broadcast, timing roquimnents for; ALAB-935, 32 NRC 70 (1990)
design objective of prompt public notification Iystem; ALAB-935, 32 NRC 63, 69 n.46 (1990)
design objectives for coverage and canpletion of initial notilicatiat of the public of .an emergency;
ALAB-936, 32 NRC 79 (1990)
/ifteen-minute initial notificatiat r<>quiJancnt; ALAB-94I, 32 NRC 346, 349 n.26 (1990)
/ifteen-minute r<>quiJancnt for early notification of ncliologica1 emergency; ALAB-942, 32 NRC 423
(1990)
interpn:tstion of capability; ALAB-935, 32 NRC 63 (1990)
timing roquimnents, inlapreUUat of; ALAB-935, 32 NRC 67, 68 (1990)
10 C.F.R. Part 50, Appendix E, IV.F
Seabrook emergency pn:pan:dness mining. adequacy of; DJ).90-5, 32 NRC 113 (1990)
10 C.F.R. Part SO, Appendix E, IV.F.!
American Red Cross nonparticipation in emergency exercise; ALAB-941, 32 NRC 349 (1990)
definitiat of low.power license; ALAB-940, 32 NRC 229 n.l (1990)
lcope of emergency exercise of alert and notification Iystem; ALAB-94I, 32 NRC 345 (1990)
two-year roquimncnt for conduct of full·participatim emergency exercise; ALAB-941, 32 NRC 345 n.6
(1990)
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10 C.F.R. Part 50, Appendix E, IV.F.l 0.4
lcope of full-participation emergency exen:ise; AIAB-941, 32 NRC 345 0.6, 351 (1990)
10 C.F.R. Part 50, Appendix E, IV.F.6
applicability of exemption from emergency exen:ise participation to American Red Cross; AIAB-941, 32
NRC 350 (1990)
10 C.F.R. Part 50, Appendix I
.tandud for release of radioactive gases during normal operation; D0-9~, 32 NRC 48, 51, 52 (1990)
10 C.F.R. Part 50, Appendix K
requirements for emergency core cooling Iystems; DO-904, 32 NRC 52 (1990)
10 C.F.R. Part 51
environmental review rcquirements for defucling operations; D0-90-8, 32 NRC 476, 478, 482, 487, 495
(1990)
10 C.F.R. 51.22(c)(14)(v)
applicability to possessors of unsealed radioactive 1OIIl'CeS; LBP-90-27, 32 NRC 41 (1990)
exemption of license amendment from requirement for an environmental assessment; LBP-90-27, 32
NRC 42 n.2 (1990)
exemptions from environmental assessment requirement; LBP-90-34, 32 NRC 256 (1990)
10 C.F.R. 51.95(b)
environmental impact statement or environmental review zequircments for decommissioning; DO-90-8, 32
NRC 478, 482 (1990)
10 C.F.R. 51.101
alternatives under NEPA relative to deconunissioning; D0-90-8, 32 NRC 492 (1990)
ElS zequircment for portion of decommission action; DO-90-8, 32 NRC 489 (1990)
10 C.F.R. 52.79(d)
emergency planning prior to facility construction; DPRM-90-1, 32 NRC 315-16 (1990)
10 C.F.R. Part 55
training of licensee staff for defueled operation only; D0-90-8, 32 NRC 474, 493 (1990)
10 C.F.R. Part 70
amendment of emergency planning zone .ize requirements; DPRM-90-1, 32 NRC 286 (1990)
emergency prepuedness ftlqUircmentl for possession ot plutonium-241; LBP-90-38, 32 NRC 363 0.9
(1990); LBP-9~5, 32 NRC 452 u.S (1990)
10 C.F.R. 70.22(a)(4)
emergency plan or evaluation and disclarurc needs for Pu-241; LBP-90-35, 32 NRC 264 (1990)
ground for temporary ltay of licensee', use of plutonium, americium, and neptunium; LBP-90-38, 32
NRC 361 (1990)
licensee responsibility to disclose isotopic content of plutonium; LBP-90-35, 32 NRC 262 (1990)
10 C.F.R. 70.22(h)
applicability of decommissioning regulations to possession of radiation in an unsealed form; LBP-9045,
32 NRC 456 (1990)
10 C.F.R. 70.22(i)
emergency plan or evaluation and disclarurc needs tor Pu-241; LBP-90-35, 32 NRC 264 (1990)
evaluation of dOle effects or emergency planning ftlqUircments for materials license amendment;
LBP-9~5, 32 NRC 455, 457 (1990)
10 C.F.R. 70.22(i)(1)
amounts of plutonium for which emergency plans Ire ftlqUired; LBP-90-35, 32 NRC 263 n.2 (1990)
10 C.F.R. 70.23(a)(3)
equipment and facility standards for lpecial nuclear material licenses; LBP-90-30, 32 NRC 98 (1990)
ltandard. of protection zequired to obtain special nuclear materials materials licenses; LBP-90-35, 32
NRC 263 (1990)
10 C.F.R. 70.2S(c)
. applicability where application 'NIl filed before regulation 'NIl enacted; LBP-9045, 32 NRC 459 (1990)
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10 c.P.R. Put 71, Table A-2
biological effectiveness of plutatium-24I; lBP-90-3S, 32 NRC 363 (1990); LBP-90-45, 32 NRC 452
(1990)
40 c.P.R. 15oz.14
rule of reason in comidcntions of alternatives 10 prosed action; CU-9Q.S, 32 NRC 206 (1990)
40 c.P.R. Part 61
limits 011 nuclear power plant discharges; D1).904, 32 NRC 45 (1990)
40 c.P.R. Put 190
.
limits on nuclear power plant discharges; D1).904, 32 NRC 45 (1990)
47 c.P.R. 73.901-.962
definition and PU!pOSC of emergency broadcast .ystcm; AlAB-936, 32 NRC 79 (1990)
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Atomic Energy Act, lle('2), 42 U.S.C. I 20 I 4e('2)
approval of Dlinoil lUte generic program for regulation of byproduct material; CU-9G-ll, 32 NRC 334
(1990)
definitim of byproduct material; CU-90-9, 32 NRC 212 (1990)
Atomic Energy Act, SI, 42 U.S.C. 12111
mllllgement of byproduct material not subject to licensing; DPRM-9G-2, 32 NRC 320, 324 (1990)
Atomic Energy Act, 101, 42 U.S.c. 12131
licensing requirements for cmduct of low-power testing; ALAB-940, 32 NRC 234-36 (1990)
Atomic Energy Act, 108
NRC approval of licensee decisim not to operate nuclear power plant; ClJ·9G-S, 32 NRC '}ff1 (1990)
Atomic Energy Act, 1821
NRC authority to obtain financial informatim from licensees; DPRM-9G-3, 32 NRC 330 (1990)
Atomic Energy Act, 186(a), 42 U.S.C. 2236(a)
applicability to revocation of licenses; LBP-9G-26, 32 NRC 36 (1990)
grounds for revocation of licenses; LBP-9G-26, 32 NRC 36, 38 (1990)
Atomic Energy Act, IS6(c)
NRC approval of licensee decisim not to operate nuclear power plant; CU-9G-S, 32 NRC '}ff1 (1990)
Atomic Energy Act, 18 S
NRC approval of licensee decisim not to operate nuclear power plant; ClJ·9G-S, 32 NRC '}ff1 (1990)
Atomic Energy Act, IS9, 42 U.S.c. 12239
hearing rights m low-power testing; ALAB-940' 32 NRC 232 (1990)
Atomic Energy Act, 189.
hearing rights m changes to cycle-specific panmeters and fuel informatim; LBP-9G-2S, 32 NRC 26
(1990)
hearing rights m low-power testing; ALAB-940' 32 NRC 234-35, 23S-39 (1990)
Atomic Energy Act, Z74b, C, 42 U.S.c. 202lb, C
trsnsfer of NRC regulatory authority to sutes; ClJ-9G-9, 32 NRC 212 (1990)
Atomic Energy Act, Z74d, 42 U.S.c. 1202Id(2)
finding necessary for trsnsfer of Commissim authority to lUtes; CU-9G-9, 32 NRC 212, 214 (1990)
Atomic Energy Act, Z74j, 42 U.S.C. 12021j(l)
NRC authority to suspend or terminate agreements with lUtes; CU-9G-9, 32 NRC 212 (1990)
Atomic Energy Act, Z740, 42 U.S.c. 120210(2)
lUte authority to adopt alternative It.andard. for rcgulatim of byproduct material; ClJ·9G-9, 32 NRC
212 (1990)
Atomic Energy Act, Z740, 42 U.S.c. 120210(3)(A)
hearing rights m lUte implemenutim of alternative regulatim. for byproduct material; CU-9G-9, 32
NRC 215 (1990)
Massachuse!u Civil Defense Act, St. 1950, Co 639, § 20
obligation of Ichool teachers to canply with Governor'l directives during an emergency; ALAB-937, 32
NRC ISO (1990)
National Environmenul Policy Act, 42 U.S.C. 14321
rule of reason against which environmenl.ll cmtt:ntions are judged; ALAB-93S, 32 NRC ISS (1990)
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National Environmental Policy Act, 42 U.S.C. 4332(2)(C,
consideration of altc:matives in environmental impact statement; CU·9().8, 32 NRC 206 (1990)
National Environmental Policy Act, 102(2)
environmental review rcquircmmts fot defueling operations; DD-9G-8, 32 NRC 478,482 (1990)
New Ymk Public AU1horitics Law § 102G-h(9), 10000t (McKinney Supp. 1990)
prolu"bition on operation of Shoreham by Long Island Power AU1hority; CU·9G-8, 32 NRC lOS (1990)
Solid Waste Disposal Act, 42 U.S.c. 6901 c:t leq.
management of byproduct material not subject to licensing; DPRM·9G-2, 32 NRC 320 (1990)
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ACCIDENI'S, LOSS OF COOLANr
adequacy of notification ,)'Stem for warning Ihe public of; DD-9~, 32 NRC 45 (1990)
See also OIcmobyl Accident

ADruDICATORY PROCEEDINGS
availability of infonnation; LBP-90-36, 32 NRC 267 (1990)
ADVANCED UFE SUPPORI' PATIENTS
evacuation of; LBP-9~, 32 NRC 433 (1990)

AGREEMENT
See Settlement Agreement
AMENDMENTS
See Materials license Ammdmmts; Operating license Amendments
AMERICAN RED CROSS
participation in emergency cx=isea; ALAB-94I, 32 NRC 337 (1990)

AMERICIUM
amounts requiring emergency planning; LBP-90-35, 32 NRC 259 (1990)
disclosure of curie content of; lBP-90-45, 32 NRC 449 (1990)
APPEAL BOARDS
advisory opinions; ALAB-936, 32 NRC 75 (1990)

APPEALS
dismissal for failure to brief issues properly; ALAB-942, 32 NRC 395 (1990)
entitlement of intervenors who have wilhdnwn; ALAB-934, 32 NRC 1 (1990)
finality of decision for pwpose of; ALAB-941, 32 NRC 337 (1990)
of disposition of anolher intervenor', contentions; ALAB-942, 32 NRC 395 (1990)
APPEllATE DECISIONS
effect of immediate effectiveness review on; ALAB-937, 32 NRC 135 (1990)
effect on license authorization; ALAB-942, 32 NRC 395 (1990)
ATOMIC ENERGY ACT
content of technical apecifications; LBP-90-2S, 32 NRC 21 (1990)
hesting rights on low-power testing; ALAB-940, 32 NRC 22S (1990)
hesting rights en operating license amendment; LBP-90-2S, 32 NRC 21 (1990)
hesting rights en rute lite-apecific altematives to reguhtion of byproduct material; CU-90-9, 32 NRC
210 (1990); CU-90-U, 32 NRC 333 (1990)
resumed operation IS an alternative to decanmissioning; CU-90-S, 32 NRC 201 (1990)
revocation of licenses for postliccnsing failures; LBP-90-26, 32 NRC 30 (1990)
BIAS
adjudicatory board, party', dismchantmmt wilh prior board rulinss IS basis for claim of; ALAB-936, 32
NRC 75 (1990)
BOARDS
See Appesl Boards; licensing Boards
BORATION
loss of ability to reduce modes; LBP-9G-32, 32 NRC 181 (1990)

BURDEN OF PROOF
to justify waiver of regulations; LBP-90-23, 32 NRC 7 (1990)
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BYPRODUCT MATERIAL
.Llte .tandmls for regulatien of; Cll-9()'9. 32 NRC 210 (1990); Cll-90-II. 32 NRC 333 (1990)
BYPRODUCT MATERIALS llCENSES
content of IpplicatiClll for; LBP-9()'30. 32 NRC 95 (1990)
CElmFICATION
See Directed Certification
CHECK VALVES
preventive maintenance It Seabroc:t; DD-9()'5. 32 NRC 109 (1990)
ClIERNOBYL ACCIDENT
emergency planning lesIonS leamed; DPRM-90-I. 32 NRC 281 (1990)
CIVIL PENALTIES
Ippropriateness; lBP-9042, 32 NRC 387 (1990); LBP-9043. 32 NRC 390 (1990)
fire proteaien viOlatiClll; DD-9()'7. 32 NRC 273 (1990)
hearing request for reconsideration of; lBP-9()'31. 32 NRC 107 (1990)
COMMISSION
See Nuclear Regulatory CommiJlSien
coNsnucnoN PERMIT APPllCATION
withdrawal of; lBP-9()'37. 32 NRC 270 (1990)
CONfENTIONS
Ippealability of dismissal of; AUJJ-941. 32 NRC 337 (1990)
based on flctual undcpinning in I document that has been essentially repudiated by the source of that
doc:ument. Idmissibility of; AUJJ-938. 32 NRC 154 (1990)
basis Ind IJ>Cclfic:ity n:quirements for Idmission of; AUJJ-938. 32 NRC 154 (1990); AUJJ-941. 32
NRC 337 (1990); AUJJ-942, 32 NRC 395 (1990)
environmental. rule of reason applied to; C11-90-7. 32 NRC 129 (1990)
merits dct=ninations It Idmissien ILIge; AUJJ-938. 32 NRC 154 (1990)
purpose of IJ>Cclfic:ity requirement; AUJJ-942, 32 NRC 395 (1990)
.upplement.atien. live-factor test applied to; ALAB-938. 32 NRC 154 (1990)

COOLANr
See Reactor Coolant
CORE
See Reactor Core
CROSS-EXAMINATION
by intervenors; AUJJ-942, 32 NRC 395 (1990)
DECISIONS
published. completeness of; AUJJ-938. 32 NRC 154 (1990)
See also Appellate Decisions
DECOMMISSIONING
Ccnunission Ipproval of plan; C11-90-8. 32 NRC 201 (1990)
consideratien of alternatives \U1der NEPA; DD-90-8. 32 NRC 469 (1990)
environmental review of; DD-90-8. 32 NRC 469 (1990)
methods; C11-90-B. 32 NRC 201 (1990)
resumed operation IS alternltive to; C11-90-8. 32 NRC 201 (1990)
DECONTAMINATION
regulatory guidance en; AUJJ-942, 32 NRC 395 (1990)
DEFINITIONS
byproduct mlterial; C11-90-9. 32 NRC 210 (1990)
full-power license; AUJJ-940. 32 NRC 22S (1990)
low-power license; AUJJ-940. 32 NRC 22S (1990)
mlterial rlct; lBP-90-44. 32 NRC 433 (1990)
DEflJEUNG
insurance JCqUirementi cIurlng; DD-9()'B. 32 NRC 469 (1990)
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DEPARrMENT OF LABOR PROCEEDING
effect of pendency of. on dismissal of intervenor for changed circumstances relevant to standing;
LBP-90-24. 32 NRC 12 (1990)
DIREcrED CERIlFICATION
obligation of parties to scck; AUB-942, 32 NRC 395 (1990)
of request for waiver of regulations. denial for failun: to make prima facie showing; LBP-90-23. 32
NRC 7 (1990)
DISCOVERY
improper use to lIesh out Vigue contentions; AUB-942, 32 NRC 395 (1990)
of NRC Staff; LBP-90-43. 32 NRC 390 (1990)
DISMISSAL OF PARTIES
based on clwtgcd c:in:umstances relevant to .tanding; LBP-90-2A. 32 NRC 12 (1990)
for nonparticipation on remanded issues; AUB-934. 32 NRC 1 (1990)
fran one major .egment of a proceeding. effect on its participation in ether segments; AUB-934. 32
NRC 1 (1990)
treatment of IUbsequent IUbmisoionl by dismissed party; AUB-939. 32 NRC 165 (1990)
DOCUMENfS
lest of relevance and materiality; LBP-90-34. 32 NRC 253 (1990)
EMERGENCY BROADCAST SYSTEM
emergency exercise of; AUB-941. 32 NRC 337 (1990)
licensee responsibility for notification of; AUB-936. 32 NRC 75 (1990)
EMERGENCY EXERCISES
alert and notification .ystem testing; AUB-941. 32 NRC 337 (1990)
American Red Cross participation in; AUB-941. 32 NRC 337 (1990)
response personnel and resoun:es to be mobilized; AUB-941. 32 NRC 337 (1990)
.chool and n:1atcd penonne1 participation; AUB-941. 32 NRC 337 (1990)
.cope deficiency. cure for; AUB-941. 32 NRC 337 (1990)
.cope of litigable issues; AUB-941. 32 NRC 337 (1990)
state and local government participation in; AUB-941. 32 NRC 337 (1990)
time limit on; AUB-941. 32 NRC 337 (1990)
EMERGENCY UffimNG
adequacy at Palo Verde; DO-90-7. 32 NRC 273 (1990)
EMERGENCY NOTIFICATION
See Notification
EMERGENCY PLANNING
adequate protective measures; DPRM-90-1. 32 NRC 281 (1990)
americium possession requiring; LBP-90-35. 32 NRC 259 (1990)
eVlalation of advanced life support patients; LBP-90-44. 32 NRC 433 (1990)
final findings on siren .ystem design prior to licensing board finding of adequacy of; AUB-941. 32
NRC 337 (1990)
for licenses to possess ndiOlcUve materials in unsealed form; LBP-90-27. 32 NRC 40 (1990)
implementing procedures for sheltering measun:s; AUB-939. 32 NRC 165 (1990)
inteIpn:tstion of initial notification tcqUircment; AUB-935. 32 NRC 57 (1990)
lessons learned from Otemobyl accident; DPRM-90-1. 32 NRC 281 (1990)
pn:conslNction; DPRM-90-1. 32 NRC 281 (1990)
public notification requirements; ALAB-935. 32 NRC 57 (1990)
regulatmy guidance on monitoring and decontamination; AUB-942, 32 NRC 395 (1990)
regulatmy guidance; AUB-942, 32 NRC 395 (1990)
timeliness of alerting and notification process; AUB-942, 32 NRC 395 (1990)
weight of FEMA views on; CU-90-10. 32 NRC 218 (1990)
EMERGENCY PLANNING ZONES
boundaries drawn to confonn to political jurisdiction rather than strict radius; AUB-935. 32 NRC 57
(1990)
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extension of; DPRM-90-1, 32 NRC 281 (1990)
protection of people outside of; DPRM-90-1, 32 NRC 281 (1990)

EMERGENCY PLANS
ALAB-935, 32 NRC 57 (1990); ALAB-936,
32 NRC 75 (1990)
deficiencies in cmtent; ALAB-942, 32 NRC 395 (1990)
discrepancy betw=t plan and implementing procedures as buis for request for ltay of operating
licmse; DD-90-5, 32 NRC 109 (1990)
CYltuation contingency measures; ALAB-942, 32 NRC 395 (1990)
CYltuation decisions, responsibility for; DD-90-4, 32 NRC 45 (1990) .
fifteen-minute nWfication requirement; ALAB-941, 32 NRC 337 (1990)
fundamental flaw; ALAB-941, 32 NRC 337 (1990); ALAB-942, 32 NRC 395 (1990)
monitoring capacity; ALAB-942, 32 NRC 395 (1990); DPRM-90-1, 32 NRC 281 (1990)
protective measures cattent; ALAB-942, 32 NRC 395 (1990)
utility-sponsore4, presumption of best-efforts response to; ALAB-936, 32 NRC 75 (1990)
utility-sponsore4, realism rule applied to; ALAB-937, 32 NRC 135 (1990)
utility-sponsored, teacher role abandonment and adequacy of; ALAB-937, 32 NRC 135 (1990)
EMERGENCY PREPAREDNESS
prior to fuellOiding or low-power operations; DPRM-90-1, 32 NRC 281 (1990)
training progrun, deficiencies in as basis for Illy request; DD-90-5, 32 NRC 109 (1990)
utility funding of local community efforts; DPRM-90-1, 32 NRC 281 (1990)
EMERGENCY WARNING SYSTEMS
eomponatts of; ALAB-935, 32 NRC 57 (1990)
timing roquircmatts for; ALAB-935, 32 NRC 57 (1990)
ENroRCEMENf ACIlONS
notice and hearing procedures; ALAB-940, 32 NRC 22S (1990)
ENroRCEMENf PROCEEDINGS
.rope of; ALAB-940, 32 NRC 22S (1990)
termination of, licensing board authority to approve based on .ettlement agreement; LBP-90-28, 32 NRC
85 (190)
See also Show-CI1lSC Proceedings
content of noIiIication and public Wormation requiremmts;

ENVIRONMENTAL IMPAcr STATEMENr
for defueling and destaffing a nuclear facility, need for; CIl-90-8, 32 NRC 201 (1990)
ENVIRONMENTAL REVIEW
of decanmissioning; DD-90-8, 32 NRC 469 (1990)

EQUIPMENT
tagging and isolation procechm:: at Seabrook, adequacy of; DD-90-5, 32 NRC 109 (1990)

ESSENllAL SERVICE WATER SYSTEM
failure to return redundant trains to operable IlItus; DD-90-6. 32 NRC 195 (1990)

EVACUATION
advanced life support patiatts; LBP-90-44. 32 NRC 433 (1990)
contingency measures; ALAB-942, 32 NRC 395 (1990)
responsibility for decisionmaking; DD-90-4. 32 NRC 45 (1990)
.c:hoolchildn:n and day-care c:enten; LBP-90-40. 32 NRC 376 (1990)
lhadow phenomenon; DPRM-90-1. 32 NRC 281 (1990)
time limit 00; ALAB-942, 32 NRC 395 (1990)

EVALUATION
.pecial populations; ALAB-941, 32 NRC 337 (1990)
EVIDENCE
not in hearing file; LBP-90-33. 32 NRC 245 (1990)
reliance on documatts not admitted into the record; ALAB-937, 32 NRC 135 (1990)
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FEDERAL EMERGENCY MANAOEMFNr AGENCY
completion of final findings on siren sySlem design; ALAB-941, 32 NRC 337 (1990)
views on notification mjUlrements; ALAB-935, 32 NRC 57 (1990)
weight given to views on adequacy of emergency planning; CU-90-10, 32 NRC 218 (1990)
FINAUfY
of decisions for purpose of appeal; ALAB-941, 32 NRC 337 (1990)
FINANCIAL QUAIlFlCATIONS
applicability to materials license amendments; LBP-90-45, 32 NRC 449 (1990)
material false statements on, as basis for revocatioo of license; LBP-90-26, 32 NRC 30 (1990)
reinstatement in operating license hearings; DPRM-90-3, 32 NRC 326 (1990)
FINDINGS OF FACf AND CONCLUSIONS OF LAW
on anecher intervenor's contentions; ALAB-942, 32 NRC 395 (1990)
FIRE PROTECIlON
adequacy at Palo Verde; DD-90-7, 32 NRC 273 (1990)
for licenses to posscss ndioaetive materials in unsealed form; LBP-90-27, 32 NRC 40 (1990)

FIRES
HEPA filter usefulness; LBP-90-35, 32 NRC 259 (1990)
plutonium, adequacy of resources for fighting; LBP-90-38, 32 NRC 359 (1990)
plutonium, prevention of; LBP-90-41, 32 NRC 380 (1990)
FUNDING
emergency prepamlness efforts by local communities; DPRM-90-1, 32 NRC 281 (1990)
GLOVE BOX
design of; LBP-90-30, 32 NRC 95 (1990)
single-failwe criterioo; UJP-90-41, 32 NRC 380 (1990)
GROUNDWATER
ndioactive releases to; DD-90-4, 32 NRC 45 (1990)
HEARING Fn.E
inc1usioo of documents in public document room in; LBP-90-27, 32 NRC 40 (1990)
motioo for completion of; LBP-90-33, 32 NRC 245 (1990)
pmliding officer's authority over; LBP-90-27, 32 NRC 40 (1990)
Staff responsibility for; UJP-90-33, 32 NRC 245 (1990); LBP-90-34, 32 NRC 253 (1990)
HEARING REQUESTS
for recmsidcration of eivil penalty; LBP-90-31, 32 NRC 107 (1990)
HEARING RIGIITS
low-powc- testing; ALAB-940, 32 NRC 22S (1990)
operating license amendment; LBP-90-25, 32 NRC 21 (1990); LBP-90-39, 32 NRC 368 (1990)
state standards for regulation of byproduct material; CLI-90-9, 32 NRC 210 (1990); CLI-90-11, 32 NRC
333 (1990)
HEARINGS
enforcement actions; ALAB-940, 32 NRC 22S (1990)
IIEPA FILTERS
credit in a fire; LBP-90-35, 32 NRC 259 (1990)
DOP testing of; UJP-90-30, 32 NRC 95 (1990); LBP-90-35, 32 NRC 259 (1990); UJP-90-41, 32 NRC
380 (1990)
IUlNOIS
atanduds for regulatioo of byproduct material; CLI-90-9, 32 NRC 210 (1990); CLI-90-11, 32 NRC 333
(1990)
IMMEDIATE EFFECfIVENESS REVIEW
effect on appeal board decisions; ALAB-937, 32 NRC 135 (1990)
of decisions authorizing operating license issuance, requirement for; ALAB-934, 32 NRC 1 (1990)
INR>RMAL PROCEEDINGS
responsibility to update hearing file; LBP-90-34, 32 NRC 253 (1990)
See also Subpart L Prooeedings
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INS1TI1JTE FOR NUCWAR POWER OPERATIONS
reports of noncomplianoes It Seabroalc u blSi! for request for exlennon of Illy of openting license;
DD-9G-S. 32 NRC 109 (1990)
INSURANCE
purpose of requimnents for nucleu power plantr; DD-9G-8. 32 NRC 469 (1990)
INTERPRETATION
Idequate protective measures; DPRM-9G-l. 32 NRC 281 (1990)
lcope of run-partieipatim exercise; ALAB-941. 32 NRC 337 (1990)
INIERVENORS
burden of Soing forwatd; IlJP-90-4S. 32 NRC 449 (1990)
cross-examination by; ALAB-942, 32 NRC 39S (1990)
dismissal as a pany based on chansed c:imlmsunces; IlJP-9G-24. 32 NRC 12 (1990)
withclnwn, entitlement 10 appeal; ALAB-934. 32 NRC 1 (1990)
INIERVENTION
amendment of pctitims; IlJP-9G-29. 32 NRC 89 (1990)
in opentins licente amendment proceedings. thawing necessaty 10 establish; IlJP-9G-29. 32 NRC 89
(1990)
orxanizatimal, affidavit requimnent 10 establish; IlJP-9G-29. 32 NRC 89 (1990)
orxanizatimal, thowins necessity for; IlJP-9G-29. 32 NRC 89 (1990)
JURISDICTION
multiplc-boatd licensing proceedings; ALAB-942, 32 NRC 39S (1990)
liCENSEES
responsibilities for operatim of a licensed flcility; DD-9G-8. 32 NRC 469 (1990)
liCENSES
for pouesaim of mlterial bemS cleaned up; DPRM-9G-2, 32 NRC 317 (1990)
See also Byproduct Materlala Licenses; Matrriala Licenses; Operating Licenses; Revocation of Licenses;
Spec:ia1 Nucleu Matrriala Licenses
liCENSING BOARDS
authority 10 approve leUlements; IlJP-90-46. 32 NRC 463 (1990)
authority 10 approve termination of enforcement proc:eedins m basis of leUlement asn:ement:
IlJP-9G-2S. 32 NRC SS (190)
authority 10 dec1ate sua lparte issues; IlJP-9G-32, 32 NRC 181 (1990)
error in dismissinS teacher role abandonment c:mIentim; ALAB-937. 32 NRC 13S (1990)
liGlmNG
See Emergency Lishting
MAINrnNANCE
at Seabrook, unapproved technical manuals used in; DD-9G-S. 32 NRC 109 (1990)
inoperable equipment; DD-9G-S. 32 NRC 469 (1990)
MANAGEMENr
aIlesatima of problems at Seabrook; DD-9G-S. 32 NRC 109 (1990)
MATERIAL FAcr
definitim of; IlJP-90-44. 32 NRC 433 (1990)
MATERIAL FALSE STATEMENTS
.. basil for revoc:atim of licenae; LBP-9G-26. 32 NRC 30 (1990)

MATERIALS liCENSE AMENDMENT PROCEEDING
hearlnS file c:ontentr; IlJP-9G-33. 32 NRC 24S (1990)
MATERIALS liCENSE AMENDMENTS
issuanee durinS pendency of a proceedins: IlJP-9G-23. 32 NRC 7 (1990)
MATERIALS UCENSES
ddecta. nmedies of: IlJP-90-4S. 32 NRC 449 (1990)
MIlL TAIUNGS
onsite dispoaaI; CU-9G-9. 32 NRC 210 (1990)
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MONITORING
oC Seabroolc activities, prognms, and supt'ZVisots, adequacy oC; DD-9G-5, 32 NRC 109 (1990)
See also Radiological Monitoring
MOTION TO STRIKE
denial oC; LBP-9G-36, 32 NRC 201 (1990)
NATIONAL ENVIRONMENfAL POUCY ACf
consideration
alternatives to deconunissioning; DD-9G-8, 32 NRC 469 (1990)
environmental. review oC derommissioning; DD-9G-8, 32 NRC 469 (1990)
resumed operation as an alternative to deconunissioning; CU-9G-8, 32 NRC 201 (1990)
rule oC reason applied to consideration
remote and lpec:u1ative events; ALAB-938, 32 NRC 154
(1990)
rule oC reason applied to environmental contemions; CU-9G-7, 32 NRC 129 (1990)
rule oC reason in consideration oC alternatives; CU-9G-8, 32 NRC 201 (1990)

or

or

NEPTIJNIUM

or;

handling
LBP-9G-30, 32 NRC 95 (1990)
NO SIGNIFICANT HAZARDS REPOKf
lignificance
emns in; LBP-9G-32, 32 NRC 181 (1990)
NONCOMPIlANCES
I I buil Cor request Cor extension oC Illy oC Seabmok operating license; DD-9G-5,
industry reports
32 NRC 109 (1990)
NOTICE
oC enCorc:c:ment actions; ALAB-940, 32 NRC 22S (1990)
NOTICE AND COMMENT
assessment
IlIte rite-apeciJic alternatives to regulation oC byproduct material; CU-9G-9, 32 NRC 210
(1990)
NOTIFICATION
emergency, content
emergency plan requirements on; AIAB-936, 32 NRC 75 (1990)
emergcney, realism rule applied to; ALAB-936, 32 NRC 75 (1990)
liI'tecn-minute requirement Car emergencies; ALAB-941, 32 NRC 337 (1990)
interpretation oC IS-minute requirement; ALAB-935, 32 NRC 57 (1990)
oC public
ndiological emergency; ALAB-935, 32 NRC 57 (1990)
timeliness oC process; ALAB-942, 32 NRC 395 (1990)
NRC EMPLOYEES
improprieties by; DD-9G-7, 32 NRC 273 (1990)
NRC INSPECfORS
.
retaliation against; DD-9G-7, 32 NRC 273 (1990)
NRC STAFF
discovery oC; LBP-90-43, 32 NRC 390 (1990)
responsibility Cor hearing file; LBP-9G-33, 32 NRC 245 (1990)
responsibility to update hearing file in Subpart L proceedings; LBP-9G-34, 32 NRC 253 (1990)

or

or,

or

or

or

NUCLEAR POWER PLANrS
,tiffing oC plants in deCue1ed condition; DD-9G-8, 32 NRC 469 (1990)

NUCLEAR REGULATION COMMISSION
UMfRCA Title I responsibilities; DPRM-9G-2, 32 NRC 317 (1990)
authority to direct a licensee to operate a license Cacility; CU-9G-8, 32 NRC 201 (1990)
authority to direct a licensee to operate a licensed Cacility; DD-9G-8, 32 NRC 469 (1990)
concurrence role in DOE', remedial program; DPRM-9G-2, 32 NRC 317 (1990)

NUREG-0396
ndiOlctivity ninout; DPRM-9G-l, 32 NRC 281 (1990)

NUREG-06S4
evaaJation contingcney measures; ALAB-942, 32 NRC 395 (1990)
monitoring and decontamination; ALAB-942, 32 NRC 395 (1990)
'pentln"",,' evacuation outside EPZ; DPRM-9G-l, 32 NRC 281 (1990)
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NUREG-1l50
methodologies for determining EPZ ,ize; DPRM-90-1, 32 NRC 281 (1990)
OPERATING UCENSE AMENDMENT PROCEEDING
,tanding to intervale in; IBP-90-29, 32 NRC 89 (1990)
OPERATING UCENSE AMENDMENTS
hearing rights aI; LBP-9G-39, 32 NRC 368 (1990)
OPERATING UCENSE PROCEEDINGS
issues for considcntial in; AU.B-940, 32 NRC 22S (1990)
reinstatement of IinsncW quililiCllions; DPRM-9G-3, 32 NRC 326 (1990)
relitigltial of issues in separate phlses of lime proceeding; AU.B-942, 32 NRC 395 (1990)
OPERATING UCENSES
c:ffcct of Ippellate decisial on luthorizatial for; AU.B-942, 32 NRC 395 (1990)
c:ffcct of private Igrccmcnt on licmsee', respalsibUities; DD-9G-8, 32 NRC 469 (1990)
emergency exercise within 2 yean of issuance; AU.B-941, 32 NRC 337 (1990)
OPERATING UCENSES, F1JL1,POWER
IUthority for low-power testing under; AU.B-940, 32 NRC 22S (1990)
definitial of; AU.B-940, 32 NRC 22S (1990)
OPERATING UCENSES,lDW-POWER
definitial of; AU.B-940, 32 NRC 22S (1990)
mlteriality to full-power license; AU.B-940, 32 NRC 22S (1990)
,tandud for grant of; AU.B-940, 32 NRC 22S (1990)
OPERATIONS, LOW-POWER
emergency preparedness requirmlmts; DPRM-90-1, 32 NRC 281 (1990)
OPINlONS
Idvismy, reliance aI JUsaling of; AU.B-936, 32 NRC 75 (1990)
PARr 70 UCENSE
disclosure of plutonium-241 and americium; LBP-9G-45, 32 NRC 449 (1990)
PENALTIES

Sec Civil Palllties
PlPING
at Seabrook, material cmditial of;
PLUTONIUM

DD-9~5,

32 NRC 109 (1990)

handling of; IBP-9~30, 32 NRC 95 (1990)
is~, Iccounting for; LBP-9G-35, 32 NRC 259 (1990); IBP-9G-41, 32 NRC 380 (1990)

PLUTONlUM-241
disclosure of curie eontcnt of; LBP-9G-45, 32 NRC 449 (1990)
disclosure of lic:ensed amount; IBP-90-38, 32 NRC 359 (1990)
emergency plan mjuirmlmts for poosessial of; IBP-90-38, 32 NRC 359 (1990)
relative biological c:ffcctiveness; LBP-9G-45, 32 NRC 449 (1990)
PRESIDING OmCER
.authority over hearing file; LBP-9G-27, 32 NRC 40 (1990)
PROOF
See Burden of Proof
PROTECTIVE ACTIONS
nnge of, for emergmcy planning; AU.B-942, 32 NRC 395 (1990)
PUBUC DOCUMENf ROOM
indusial of doaunent fran, in hearing file of Subpart proceeding; LBP-9G-27, 32 NRC 40 (1990)
QUAUfY ASSURANCE
violations, rwpening a record aI; AU.B-940, 32 NRC 22S (1990)
RADIOACTIVE RELEASES
ItmOlpberlC venting of operating emissions; DD-9G-4, 32 NRC 45 (1990)
containment of fissial glses during ndiological emergency; DD-9G-4. 32 NRC 45 (1990)
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10 groundwater, DO-90-4, 32 NRC 45 (1990)

unencapsulated ndionuclides; I1JP-90-35, 32 NRC 259 (1990); I1JP-90-41, 32 NRC 380 (1990)

RADIOACIlVITY
ninout; DPRM-90-1, 32 NRC 281 (1990)
RADIOLOGICAL MONITORING
capacity required in emergency planning; ALAB-942, 32 NRC 395 (1990)
Iegulatory guidance 00; ALAB-942, 32 NRC 395 (1990)
independent Iystems operated by local communities; DPRM-90-1, 32 NRC 281 (1990)

RADIONUCUDES
unencapsulated, release of; I1JP-9()'35, 32 NRC 259 (1990); I1JP-90-4I, 32 NRC 380 (1990)

REACTOR COOLANT
loop, outage time; I1JP-90-32, 32 NRC 181 (1990)

REACTOR CORE
cyclc-apccific operating limits; I1JP-90-39, 32 NRC 368 (1990)

REACTOR OPERATION
cyclc-apccific parameter limits; I1JP-90-39, 32 NRC 368 (1990)

REAliSM RULE
applicability 10 teacher role abandonment; ALAB-937, 32 NRC 135 (1990)
application 10 prc-emcrgency conduct of ltate and local govcmmcnts; ALAB-937, 32 NRC 135 (1990)

RECEP'IlON CENTERS
activation for emergency excn:iscs; ALAB-941, 32 NRC 337 (1990)

RECONSIDERATION
obligation of parties concerning m{Ilests for; ALAB-942, 32 NRC 395 (1990)

RECORD
Sec Reopening a Record
RED CROSS
Sec American Red Cross
REGULATIONS
compliance with Iegulatory guides a. presumptive evidence of complisnce with; I1JP-9()'30, 32 NRC 95
(1990)
cffcctiw date; I1JP-90-45, 32 NRC 449 (1990)
insurance requirements for nuclear power plants; D0-9()'8, 32 NRC 469 (1990)
interpretation of 10 C.P.R_ 50.47(a); DPRM-90-1, 32 NRC 281 (1990)
interpretation of 10 C.P.R. 52.79(d); DPRM-9()'I, 32 NRC 281 (1990)
interpretation of 10 C.P.R. Part 40; DPRM-9()'2, 32 NRC 317 (1990)
interpretation of 10 C.P.R. Part 50, Appendix E; ALAB-941, 32 NRC 337 (1990)
interpretation of Part 50, Appendix guidance on warning Iyllcms; ALAB-935, 32 NRC 57 (1990)
waiwr of, burden of proof 10 justify; I1JP-90-23, 32 NRC 7 (1990)
waiwr of, prima facie Ihowing required for grant of; I1JP-9()'23, 32 NRC 7 (1990)
Sec also Rules of Pnctice
REGULATORY GUIDANCE
compliance with .. presumptive evidence of compliance with regulations; LBP-90-30, 32 NRC 95
(1990)
emergency p1anning; ALAB-942, 32 NRC 395 (1990)
emergency p1anning zone size; DPRM-9()'I, 32 NRC 281 (1990)
monitoring and decmtamination; ALAB-942, 32 NRC 395 (1990)
more demanding than Iegulations; ALAB-935, 32 NRC 57 (1990)
significant contaminants; I1JP-90-45, 32 NRC 449 (1990)
RELA11VE BIOLOGICAL EFFEC1lVENESS
plutonium-24I; LBP-9().45, 32 NRC 449 (1990)
plutonium-241; LBP-9()'38, 32 NRC 359 (1990)

REMANDED ISSUES
appeal rights of intervenor who rails 10 participate on; ALAB-934, 32 NRC 1 (1990)
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REOPENING A RECORD
hurd.., m movant; ALAB-936, 32 NRC 75 (1990); ALAB-940, 32 NRC 22S (1990); CIl-90-10, 32

NRC 218 (1990)
criteria ror; ALAB-936, 32 NRC 75 (1990); ALAB-940, 32 NRC 22S (1990)
quality assurance violations; ALAB-940, 32 NRC 22S (1990)
..tisfaction or rcquircm..,ts; ALAB-940, 32 NRC 22S (1990); CIl-90-10, 32 NRC 218 (1990)
significant mcty issue; CIl-90-10, 32 NRC 218 (1990); ALAB-940, 32 NRC 22S (1990)
timeliness; CIl-90-10, 32 NRC 218 (1990)
timeliness cmsidcratims where motion does not Iddnss significant lafety or environmental issues;

ALAB-936, 32 NRC 75 (1990)

REVIEW
Sec Environmental Review; Immediate Effectiveness Review
REVOCATION OF UCENSES
ror posilicenaing railures; LBP-90-26, 32 NRC 30 (1990)
RULEMAKING
appropriateness Cor dealing with financial problema
irulividual licensees; DPRM-90-3, 32 NRC 326

or

(1990)
RULES OF PRACTICE
admisSl'bility

or c:art..,tims based m Cactual underpinning in a document that has
IOIIIce or that document; ALAB-938, 32 NRC 154 (1990)

been essentially

repudiated by the

amendment oC intervention petitims; LBP-90-29, 32 NRC 89 (1990)
appealability oC dismissal oC contentions; ALAB-941, 32 NRC 337 (1990)
Ippellate decisions and license authorization; ALAB-942, 32 NRC 395 (1990)
basis and rpeci/icity requirements ror Idmission or contentims; ALAB-938, 32 NRC 154 (1990);

ALAB-941, 32 NRC 337 (1990); ALAB-942, 32 NRC 395 (1990)

or

hurd..,
proof to justiry waiver or regulations; LBP-90-23, 32 NRC 7 (1990)
hurd.., m intem:nors eUing license reYOcatim; lBP-9Q-45, 32 NRC 449 (1990)
completenesl
published decisims; ALAB-938, 32 NRC 154 (1990)
completion of hearing file; LBP·90-33, 32 NRC 24S (1990)
criteria ror reopening I record; ALAB-940, 32 NRC 22S (1990)
cross-examination by intem:nors; ALAB·942, 32 NRC 395 (1990)
directed certilicatim; ALAB-942, 32 NRC 395 (1990)
dismissal or Ippeal ror railure to brief issucs properly; ALAB-942, 32 NRC 395 (1990)
dismissal or organizatimal intem:nor based on changed circumstances; LBP-90-24, 32 NRC 12 (1990)
dismissal or partics; ALAB-939, 32 NRC 165 (1990)
effect or dismissal or party fran one major segment
a proceeding on its participation in other
segments; ALAB-934, 32 NRC 1 (1990)
emergency exercise emtcntions; ALAB-941, 32 NRC 337 (1990)
evidmce not in hearing file in Subpart L proceedings; LBP·90-33, 32 NRC 245 (1990)
fivo-ractor test applied to IUpplemmtatim or CUltCltions; ALAB-938, 32 NRC 154 (1990)
hearing rights II ground ror waiver or 10 C.F.R. 2.1205(1); LBP·90-23, 32 NRC 7 (1990)
immediate effectiVCICSI review, effect on appeal board decisions; ALAB-937, 32 NRC 135 (1990)
interVCltion by I group or organization, showing necessity ror; LBP-90-29, 32 NRC 89 (1990)
licensing board authority to approve termination or cnCotttmmt proceeding on basis or Iettlemmt
Igreement; lBP-90-28, 32 NRC 85 (190)

or

or

McGuire rule; lBP-90-34, 32 NRC 253 (1990); lBP-90-36, 32 NRC 267 (1990)
merits determinatims at c:artcntim admission stage; ALAB-938, 32 NRC 154 (1990)

multiplc-board proceedings; ALAB-942, 32 NRC 395 (1990)
obligation of party to request JeConIlidcratim or ruling; ALAB-942, 32 NRC 395 (1990)
participation in other procc:edings as basis ror standing to interVCIc; lBP-90-29, 32 NRC 89 (1990)
purpose or rpeci/icity requirement ror CUltCltims; ALAB-942, 32 NRC 395 (1990)
reliance on documents not admitted into the r=m!; ALAB-937, 32 NRC 135 (1990)
re1itigatim or issues in separate phases oC lime proceeding; ALAB-942, 32 NRC 395 (1990)
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remedied of licmsc dc:l'ecu in informal proceedings; LBP-9045, 32 NRC 449 (1990)
reopening a =rd, burden on aponson of motion; AL\B-936, 32 NRC 75 (1990)
reopening a =rd, criteria for; ALAB-936, 32 NRC 75 (1990); CU-90-10, 32 NRC 218 (1990)
responsibilitie. of partie.; LBP-90-36, 32 NRC 201 (1990)
lettlement of proceeding.; LBP-90-46, 32 NRC 463 (1990)
showing necessary to e.tablish standing in operating license amendment proceeding.; LBP-90-29, 32

NRC 89 (1990)
Staff responsibility to update hearing file in Subpart L proceeding.; LBP-90-34, 32 NRC 253 (1990)
ltanding to intervene in operating licmsc amendment proceeding; LBP-90-29, 32 NRC 89 (1990)
lua sponte adoption of issue. of diamiaaed intcnenor; LBP-90-24, 32 NRC 12 (1990)
Subpart 1. authority to issue temporary stay; LBP-90-30, 32 NRC 95 (1990)
Subpart 1. hearing file, inclusion of documents in public document roan in; LBP-90-27, 32 NRC 40

(1990)
Subpart 1. presiding officer'l authority OYer hearing file; LBP-90-27, 32 NRC 40 (1990)
lummary disposition of pleading.; LBP-90-26, 32 NRC 30 (1990); LBP-90-44, 32 NRC 433 (1990)
temporary ltay; LBP-90-35, 32 NRC 259 (1990); LBP-90-38, 32 NRC 359 (1990); LBP-90-41, 32 NRC

380 (1990)
time1in_ cmsideratims where motion to reopen doe. not address significant nfety or environmental
issue.; ALAB-936, 32 NRC 75 (1990)
validity of license, demonstration of; LBP-90-45, 32 NRC 449 (1990)
SAFETY ISSUES
reopening a =rd; ALAB-940, 32 NRC 22S (1990); CU-90-10, 32 NRC 218 (1990)
SANCflONS
dismissal of intcnenor for nonpsnicipation on remanded issues; AL\B-934, 32 NRC 1 (1990)
SCHOOL TEAOIERS
realism rule applied to; ALAB-937, 32 NRC 135 (1990)
role abandonment during ndiologica1 emcgencies, licensing board error in dismissal of contention on;

ALAB-937, 32 NRC 135 (1990)

SETI1.EMENT AGREEMENT
blsis for termination of enforcement proceeding; LBP-90-28, 32 NRC 85 (190)
licensing board authority to approve; LBP-9046, 32 NRC 463 (1990)

IS

SHELTERING
implementing proccdlmS for; ALAB-939, 32 NRC 165 (1990)
SHOW-CAUSE PROCEEDINGS
licensing boanl authority to approve sculement of; LBP-9046, 32 NRC 463 (1990)
scope of; DO-90-7, 32 NRC 273 (1990)
ltandanl for institution of; D0-90-7, 32 NRC 273 (1990)
Sec also Enforcement Proceeding.
SINGLE-FAILURE CRITERION
glove boxe.; LBP-9041, 32 NRC 380 (1990)
SIREN ALERI'lNG SYSTEM
emcgency exercise of; ALAB-941, 32 NRC 337 (1990)
SPECIAL NUCLEAR MATERIALS
accounting for; LBP-90-35, 32 NRC 259 (1990)
curie content of; LBP-90-35, 32 NRC 259 (1990)
discloswe of licensed amounts; LBP-90-38, 32 NRC 359 (1990); LBP-9045, 32 NRC 449 (1990)
emcgency plan n>qUircments; LBP-90-35, 32 NRC 259 (1990); LBP-90-38, 32 NRC 359 (1990)
emcgency planning or fire prevention; LBP-90-27, 32 NRC 40 (1990)
SPECIAL NUCLEAR MATERIALS liCENSES
content of applicatims for; LBP-90-30, 32 NRC 95 (1990)
illluancc during pendency of lpecial materials cases; LBP-90-23, 32 NRC 7 (1990)
SPENT FUEL STORAGE
insunncc n>qUircments for; D0-90-8, 32 NRC 469 (1990)
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STANDING
discrc:timary, tcst for; lBP-90-24, 32 NRC 12 (1990)
participation in dher proceedings IS basis for; lBP-9~29, 32 NRC 89 (199O)

STA'ffi AND LOCAL GOVERNMENI'S
participation in tmergmcy exercises; ALAB-941, 32 NRC 337 (1990)
STAY
of operating license; di.!crcpancy between tmergmcy phn and tmergmcy plan implementing procedures
IS basis for request for; DD-90-5, 32 NRC 109 (1990)
of operating license; lack of tmploycc knowledge of job descri¢ons IS basis for request for; DD-90-5,
32 NRC 109 (199O)
right 10 reply to; lBP-9~38, 32 NRC 359 (199O)
success on the merits; lBP-9~35, 32 NRC 259 (1990)
temporary; LBP-9~35, 32 NRC 259 (1990); LBP-90-4I, 32 NRC 380 (199O)
temporary, authority 10 issue; LBP-90-30, 32 NRC 95 (199O)
SUA SPONTE ISSUES
adoptim
issues of dismissed intervenor as; LBP-9~24, 32 NRC 12 (1990)
licensing board authority 10 declare; lBP-90-32, 32 NRC 181 (199O)

or

SUBPART L PROCEEDINGS
remedied of license defects; LBP-90-45, 32 NRC 449 (199O)
Sec also Informal Proceedings
SUMMARY DlSPOSmON
limitations m we of; LBP-9~26, 32 NRC 30 (1990)
sundard for; LBP-9~, 32 NRC 433 (199O)

SURVEII.IANCE
inoperable equipment; DD-9~8, 32 NRC 469 (1990)
TECHNICAL SPECIflCATIONS
allegltim! of violation of, It Perry plant; DD-9~6, 32 NRC 195 (1990)
amendment of; LBP-9~29, 32 NRC 89 (1990)
chmge in mode reduction requirement; LBP-9~32, 32 NRC 181 (l99O)
content or; LBP-90-25, 32 NRC 21 (199O)
mnova1 or cycl'Hpccific COle operating limits; LBP-9~39, 32 NRC 368 (199O)
TESTING
llEPA fillers; LBP-9~35, 32 NRC 259 (1990); lBP-90-41, 32 NRC 380 (1990)
low-power, IS a precondition 10 grant or a full-power license; ALAB-940, 32 NRC 22S (1990)
low-power, need fot license for; ALAB-940, 32 NRC 22S (1990)
low-power, purpose or; ALAB-940, 32 NRC 22S (199O)
UNRESOLVED SAFETY ISSUES
dcfuc1ed nuclear plant; DD-9~8, 32 NRC 469 (1990)
URANIUM MIlL TAJLINGS
license for possession of mlterial being cleaned up; DPRM-9~2, 32 NRC 317 (1990)
URANIUM MIlL TAJLINGS RADIATION CONTROL ACT
compliance with EPA Jegulltions; DPRM-9~2, 32 NRC 317 (199O)
license for possession of mltcrlal being cleaned up; DPRM-9~2, 32 NRC 317 (1990)
remediation of vicinity properties; DPRM-9~2, 32 NRC 317 (1990)
Title I program; DPRM-9~2, 32 NRC 317 (199O)

UTIlIllES
funding or tmct8ency preparedness efforts by local canmunities; DPRM-90-1, 32 NRC 281 (199O)
VALVES
Sec Cleek Valves
VIOLATIONS
penalty; LBP-90-42, 32 NRC 387 (199O); LBP-90-43, 32 NRC 390 (199O)
appropriateness
collective classification of Severity Lcvets IV and V IS Severity Lcvct m; LBP-90-42, 32 NRC 387
(1990); lBP-90-43, 32 NRC 390 (1990)

or

1-36

SUBJECf INDEX

emergency lighting and /ire protcctiCilt at PVNGS; DO-90-7, 32 NRC 273 (1990)
quality assunnc:c; ALAB-940, 32 NRC 22S (1990)
WAIVER
of regulations, burden of proof to justify; LBP-90-23, 32 NRC 7 (1990)
or regulations, prima racie &howing required ror grant of; IlIP-90-23, 32 NRC 7 (1990)
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CARROLL COUNTY NUCLEAR STATION, Units 1 and 2; Docket Nos. 50-599-ESR, 50-6()().ESR
CONSTRUCTION PERMIT wmIDRAWAL; October 31,1990; ORDER APPROVING
wmlDRAWAL AND TERMINATING PROCEEDING; LBP-90-37, 32 NRC 770 (1990)
PALO VERDE NUCLEAR GENERATING STATION, Units I, 2, and 3; Docket Nos. 50-528, 50-529,
50-530
REQUEST FOR ACTION; October 31, 1990; PARTIAL DIRECTOR'S DECISION UNDER 10
c.F.R. 12206; DD-90-7, 32 NRC Z73 (1990)
PERRY NUCLEAR POWER PLANT, Unit 1; Docket No. 5().44()
REQUEST FOR ACTION; September 25, 1990; DIRECTOR'S DECISION UNDER 10 C.F.R.
12.206; DD-90-6, 32 NRC 195 (1990)
PERRY NUCLEAR POWER PLANT, Unit 1; Docket No. 50-440-0IA-2
OPERATING liCENSE AMENDMENT; July 23, 1990; MEMORANDUM AND ORDER (Denying
Starr, and licensee', Motions for Reconsideration); LBP-90-25, 32 NRC 21 (1990)
OPERATING liCENSE AMENDMENT; November I, 1990; INITIAL DECISION (Approving
Ucense Amendment); LBP·90-39, 32 NRC 368 (1990)
QUAD CITIES NUCLEAR POWER STATION; Docket Nos. 50-254-0M, 50-265-0M
ENFORCEMENT; August I, 1990; MEMORANDUM AND ORDER (Approving Settlement
Agn:cmcnt and Terminating Proceedings); LBP-90-28, 32 NRC 85 (1990)
SEABROOK STATION, Unit 1; Docket No. 50-443
REQUEST FOR ACTION; August 31,1990; DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206;
DD-90-4, 32 NRC 45 (1990); DD-90-5, 32 NRC 109 (1990)
SEABROOK STATION, Units 1 and 2; Docket Nos. 50-443.QL, 50-444-0L
OPERATING liCENSE; July 9, 1990; DECISION; AIAB·934, 32 NRC 1 (1990)
OPERATING liCENSE; August 20, 1990; DECISION; ALAB-935, 32 NRC 57 (1990)
OPERATING liCENSE; August 20, 1990; DECISION; ALAB-936, 32 NRC 75 (1990)
OPERATING liCENSE; September 18, 1990; DECISION; ALAB-937, 32 NRC 135 (1990)
OPERATING liCENSE; September 28, 1990; MEMORANDUM AND ORDER REGARDING
REFERRED QUESTIONS; ALAB-939. 32 NRC 165 (1990)
OPERATING liCENSE; October 26, 1990; ORDER; Cll-90-10, 32 NRC 218 (1990)
OPERATING liCENSE; November 21, 1990; DECISION; ALAB-941, 32 NRC 337 (1990)
OPERATING liCENSE; December 21, 1990; DECISION; ALAB-942, 32 NRC 395 (1990)
SEABROOK STATION, Units 1 and 2; Docket Nos. 50-443.QIA, 50-444-0L-l
OPERATING liCENSE; October 18, 1990; MEMORANDUM AND ORDER; AIAB-940, 32 NRC
22S (1990)
SEABROOK STATION, Units 1 and 2; Docket Nos. 50-443.QL-R. 50-444-0L-R
OPERATING liCENSE REMAND; December 18, 1990; MEMORANDUM AND ORDER (Summary
Disposition Motion); LBP-90-44, 32 NRC 433 (1990)
SEABROOK STATION, Units 1 and 2; Docket Nos. 50-443.QI.R-3, 50-444-0I.R-3
OPERATING liCENSE REMAND; November 7, 1990; MEMORANDUM AND ORDER (Denying
Ucenscc', Motion for Summary Disposition of Issues Remanded in AIAB·937); LBP-90-40, 32
NRC 376 (1990)
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SHOREHAM NUCl.EAR POWER STATION, Unit 1; Docket No. S0-322
OPERATING liCENSE AMENDMENT; October 17, 1990; MEMORANDUM AND ORDER;
CIl·90-8, 32 NRC 201 (1990)
REQUEST FOR ACTION; December 20, 1990; DIRECTOR'S DEOSION UNDER 10 C.F.R.
12.206; DD-90-8, 32 NRC 469 (1990)
TURKEY POINr NUCl.EAR GENERATING PLANT, Units 3 and 4; Docket Nos. SO-250-0U·S,

SO-251-OU·S
OPERATING liCENSE AMENDMENT; luly 18, 1990; MEMORANDUM AND ORDER (Motiat 10
Dismiss); LBP·90-2A, 32 NRC 12 (1990)
OPERATING liCENSE AMENDMENT; September 25, 1990; MEMORANDUM AND ORDER
(Consideration of Possible Sua Sponte Issues); LBP·90-32, 32 NRC 181 (1990)
VERMONr YANKEE NUCl.EAR POWER STATION; Docket No. SO-271-OLA
OPERATING liCENSE AMENDMENT; September 21, 1990; MEMORANDUM AND ORDER;
CIl·90-7, 32 NRC 129 (1990)
liCENSE AMENDMENT; Septcmber 21, 1990; NOTICE; ALAB·938, 32 NRC 154 (1990)
VOGn.E ELECTRIC GENERATING PLANT, Units 1 and 2; Docket Nos. S0-42A-OLA, S0-425-OLA
OPERATING liCENSE AMENDMENT; August 16, 1990; MEMORANDUM AND ORDER
(Intervention Petition); LBP·90-29, 32 NRC 89 (1990)
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