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PREFACE
This is the thirty-third volume of issuances (1 - 619) of the Nuclear Regulatory
Commission and its Atomic Safety and licensing Appeal Boards, Atomic Safety
and licensing Boards, and Administrative Law Judges. It covers the period from
January 1, 1991 to June 30, 1991.
Atomic Safety and licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the fmal Commission action with respect
to those applications. Boards are drawn from the Atomic Safety and licensing
Board Panel, comprised of lawyers, nuclear physicists and engineers, environmen. talists, chemists, and economists. The Atomic Energy Commission first established
licensing Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created an
Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and licensing Boards
were transferred to the Nuclear Regulatory Commission by the Energy
Reorganization Act of 1974. Appeal Boards represent the final level in the
administrative adjudicatory process to which parties may appeal. Parties, however,
are permitted to seek discretionary Commission review of certain board rulings. .
The Commission also may decide to review, on its own motion, various decisions
or actions of Appeal Boards.
On June 29, 1990, however, the Commission voted to abolish the Atomic Safety
and licensing Appeal Panel, and the Panel ceased to exist as of June 30, 1991. In
the future, the Commission itself will review licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. Reg. 29, & 403 (1991).
The Commission also has Administrative Law Judges appointed pursuant to the
AdminiStrative Procedure Act, who preside over proceedings as directed by the
Commission.
The hardbou!,d edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the monthly
softbounds and any corrections submitted by the NRC legal staff to the printed
softbound issuances are contained in the hardbound edition. Cross references in
the text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.
Issuances are referred to as follows: Commission--CU, Atomic Safety and
licensing Appeal Boards--ALAB, Atomic Safety and licensing Boards--LBp,
Administrative Law Judges--AU, Directors' Decisions--DD, and Denial of
Petitions for Rulemaking-DPRM.
The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part ofthose opinions or to have any independent legal significance.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Kenneth M. Carr. Chairman
Kenneth C. Rogers
James R. CurtIss
Forrest J. RemIck

In the Matter of

Docket No. 50-322

LONG ISLAND UGHTING

COMPANY
(Shoreham Nuclear Power StatIon.
Unit 1)

January 24. 1991

The Commission addresses policy questions concerning the operation of
its decommissioning rules in relation to a request by Lll.CO for a Shoreham
operating license amendment The Commission determines that the amendment,
if granted, would transform the Shoreham operating license into a "possession
only" license; that such a "possession only" license may be issued without any
preliminary or final decommissioning information; and that Petitioners' requests
for a hearing prior to grant of the license amendment should be forwarded to
the Licensing Board for consideration under 10 C.P.R. § 2.714.
OPERATING LICENSE:

''POSSESSION ONLY" LICENSE

A licensee's request for an amendment of its facility's operating license
which, if granted, would allow the licensee to "possess, use, but not operate"
the facility, converts that operating license into a "possession only" license.
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"POSSESSION ONLY" LICENSE (DECOMMISSIONING PLAN
REQUlREMENfS)
Neither regulations, NEPA, nor policy considerations require a decommissioning plan to be submitted in conjunction with a "possession only" license
application.

''POSSESSION ONLY" LICENSE (DECOMMISSIONING PLAN
REQUIREMENTS)
Nothing in the decommissioning rule or in the Statement of Considerations accompanying that rule indicates that "possession only" license issuance
would be tied to the preliminary decommissioning plan required by 10 C.F.R.
§50.75(f).

REGULATIONS:

DECOMMISSIONING

The NRC's decommissioning regulations do not require a ''possession only"
license - the Statement of Considerations accompanying the decommissioning
rule merely describes the ''possession only" license as something the licensee
may seek in order to be relieved of requirements not necessary for safety in a
''possession only" mode.

''POSSESSION ONLY"

~ICENSE

(NEPA CONSIDERATIONS)

The Commission believes that the decommissioning rules do not contemplate
that a ''possession only" license would, in normal circumstances, need to
be preceded by submission of any particular environmental information or
accompanied by any NEPA review related to decommissioning.

''POSSESSION ONLY" LICENSE (NEPA CONSIDERATIONS)
There may be special circumstances where some NEPA review for a "possession only" license may be warranted despite the categorical exclusion, for
example, if the ''possession only" license clearly could be shown actually to
foreclose alternative ways to cqnduct decommissioning that would mitigate or
alleviate some significant environmental impact

2

MEMORANDUM AND ORDER
This matter is before the Commission on two virtually identical pleadings
styled as "Comments on Proposed No Significant Hazards Consideration and
Petition for Leave to Intervene and Request for Prior Hearing" and "Petition
for Leave to Intervene and Request for Prior Hearing" filed by the ShorehamWading River Central School District ("School Districtj and the Scientists
and Engineers for Secure Energy ("SE2") (collectively "Petitioners"). The
petitions concern a request by the Long Island Lighting Company ("LILCO")
for an amendment to its license to operate the Shoreham Nuclear Power Plant
("Shorehamj,located on Long Island in the state of New York. The amendment
would change the license from one that authorizes LILCO to ''possess, use, and
operate" Shoreham to one that authorizes LILCO to ''possess, use but not operate
the facility."
We have delayed referring these petitions to a licensing board for action in
order to address at the threshold some significant policy questions about the
operation of our decommissioning regulations in the circumstances presented
in this case. A major issue raised by the petitions is whether the requested
amendment constitutes a "possession only" license (''POL j and if so, what
if any requirements related to decommissioning does that fact impose on the
parties and on the Commission.
In this case, we have determined (1) that the requested amendment would
indeed transform the Shoreham operating license into a POL; (2) that such a POL
may be issued without any preliminary or final decommissioning information;
and (3) that the petitions should be forwarded to the Licensing Board for
consideration under the Commission's normal Rules of Practice, e.g., 10 C.F.R.
§ 2.714, consistent both with this order and our recent decision on other petitions
filed by the same Petitioners. See CLI-90-8, 32 NRC 201 (1990) (Motion for
Reconsideration filed Oct 29, 1990).
I.

BACKGROUND

On March 3, 1989, we concluded the Shoreham operating license proceeding
and authorized the issuance of the full-power operating license for the Shoreham
facility. See CLI-89-2, 29 NRC 211 (1989). However, just prior to the issuance
of CLI-89-2, on February 28, 1989, LILCO and the Intervenors in the NRC
licensing proceeding - the State of New York, the County of Suffolk, and
the Town of Southampton - reached an agreement memorialized in a signed
settlement agreement or contract between LILCO and the State. Under the
agreement, LILCO agreed, inter alia, to sell the Shoreham facility to the Long
Island Power Authority (''LIPA j, an entity created by the New York legislature
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for the express purpose of acquiring and decommissioning Shoreham. See New
York Public Authorities Law § 1020, et seq. (McKinney Supp. 1990).1
The agreement became effective on or about June 28, 1989, upon its
ratification by the LILCO Board of Directors. The agreement also provided that
LILCO would not operate Shoreham as a nuclear power planL Consistent with
its commitment not to operate Shoreham, LILCO began defueling the Shoreham
facility on June 30, 1989, and completed that process on August 9, 1989. LILCO
has also initiated the process of reducing staff at the Shoreham facility and has
at all times acted as if it intends to abide by the agreement.2
On January 5, 1990, Lll.CO filed an application for an amendment to its
operating license that woul~ transform the operating license into a "defueled
operating license." The NRC\staff ("Staff'') published notice of the requested
amendment and a proposed finding of "No Significant Hazards Considerations."
See 55 Fed. Reg. 34,098 (Aug. 21, 1990). On September 20, 1990, Petitioners
filed their comments on the proposed finding of "No Significant Hazards
Considerations," requested that the Commission hold prior hearings on the
proposed amendment, and sought leave to intervene in the proceeding.

n.

ARGUMENTS

Briefly, the Petitioners argue that (1) the request for a "defueled operating
license" constitutes a request for a ''possession only" license (''POL"); (2) the
Commission's decommissioning rule, 10 C.F.R. § 50.82, requires that the Licensee submit and the NRC Staff approve a decommissioning plan prior to
the issuance of a POL; (3) the decommissioning "report" prepared by LIPA
and submitted by LILCO on some unspecified date in April 1990 has not been
approved as a "decommissioning plan" in accordance with the Commission's
rules: and (4) the Staff must issue an Environmental Impact Statement ("EIS")
considering "resumed operation" as an alternative to the decision to decommission the facility prior to the issuance of the POL. See generally SE2 Petition at
3-11; School District Petition at 3-11.
In response, on October 3, 1990, we issued an order directing the Staff
and LILCO to respond to two questions: (1) Did the requested "defueled
operating license" constitute a POL and (2) did the decommissioning rule
require submission of a "decommissioning plan" prior to issuance of a POL?
The October 3d Order also accepted comments filed by LIPA on October 12,
1990, and solicited comments from the Department of Energy ("OOE,,) and
1The NRC Staff issued the Shoreham full-power license m April 21. 1989.

2 For example. ULCO has suc:c:essfully IOIIght or is ICCking various amendments \0 ~ operating license u well u
excmptims Crtm .event applicable NRC regulltims. The NRC hu received petitions \0 intervmc and rcquelts
for hearings rquding sevenI of the requested license amendments. Su CU-9().8. 6tlprtL
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the Council on Environmental Quality ("CEQj. Both the CEQ and the DOE
accepted our invitation and filed comments. Moreover, on November 15, 1990,
we received comments by the State of New York.'
The Staff agreed with the Petitioners that the requested amendment would
constitute a POL, but both the Staff and LILCO argued that the decommissioning
rule did not require submission of a formal decommissioning plan prior to the
granting of a POL. Briefly, the Staff, LILCO, and LIPA argue that (1) the
Commission's regulations are silent regarding the timing or requirements for
seeking a POL; and (2) the Statement of Considerations accompanying the
Decommissioning Rule specifically notes that the Commission will normally
issue a POL prior to issuing an order permitting decommissioning ''to confirm
the nonoperating status of the plant and to reduce some requirements which are
important only for operation prior to finalization of decommissioning plans."
Moreover, Staff and LILCO argue that the Decommissioning Rule specifies
only that in filing an application for a DecommisSioning Order, "within two
years following the permanent cessation of operations," a licensee must "apply
to the Commission for authority to surrender [its] license voluntarily and to
decommission the facility." They conclude that it is this application for a
Decommissioning Order that is to be preceded or accompanied by the Licensee's
formal decommissioning plan, while the POL need only be accompanied or
preceded by a ''preliminary decommissioning plan" that includes information
analogous to that required by 10 C.P.R. § 50.75(f) and demonstrates coinpliance
with the requirements of 10 C.P.R. § 51.101.

m.
A.

ANALYSIS

The Possession-Only License

The Petitioners argue that the requested amendment constitutes a ''possession
only" license. The Staff agrees and LILCO does not object to treatment of its
request as such. We agree that the requested amendment would, if granted,
convert the Shoreham license into a ''possession only" license.

'The Order of NOYaDber 15 granted a request from the State of New YOlk 10 file c:amncnta in opposition 10 the
Pl:titioners' Joint Motion for Recmsideration of CIl-90-B (October 29, 1990) ,Joint Petition"}. The order also
nllled that the c:anmentI filed by the CEQ and the DOE on the mauer before us now incIwIed c:anmentI cIirecIed
at the Motion for Recmsiderstion and agreed 10 consider Ihose c:amnenta on that blUe u well. Finally, IlPA ....
filed additicnal canmenu in response 10 !he DOE and CEQ commenta and in nsponse 10 !he Jcinl Petition. We
hereby ac:c:ept thOle commenta in both proc:eedinp. We nole that the CEQ and DOE commenta arc focused on
Ihe iaUCI eIi.CUlied in CIl-90-B, mprQ. n!her than Ihe decommillioning iaUCI clilClllied in Ibi. Memonndum
and Order. To the extent they arc applicable, we have consid=d all c:ommenta in the prqlIlItion m thia Order.
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B.

Decommissioning Requirements

Petitioners next argue that because the requested amendment constitutes
a "possession oniy" license, the Commission must deny the request because
LILCO has not yet submitted its "decommissioning plan" pursuant to 10 C.P.R.
§ 50.82(a). We disagree. Neither regulations, NEPA, nor policy considerations
require a decommissioning plan to be submitted in conjunction with the POL
application.
The regulation does require that the licensee submit its application "to surrender [its] license voluntarily and to decommission the facility. • • within two
years following permanent cessation of operations," and that "[e]ach application
must be accompanied, or preceded, by a proposed decommissioning plan." 10
C.P.R. § 50.82(a). But clearly, the requested amendment before us today does
not constitute an "application to surrender a license voluntarily • • • : .. Thus,
it need not be accompanied or preceded by a full-scale decommissioning plan.
10 C.F.R. § 50.82(a), supra.
As the Staff points out, our regulations do contemplate that "[e]ach licensee
shall at or about 5 years prior to the projected end of operation submit a preliminary decommissioning plan ••••" 10 C.P.R. § 50.75(f) (emphasis added).
And the Statement of Considerations accompanying the decommissioning rule
stated that the "overall approach to decommissioning must now be approved
shortly after the end of operation rather than an amended possession only Part
50 license being issued without plans for ultimate disposition." 53 Ped. Reg.
24,024 (June 27. 1988).
However, this language merely reflects the normal situation under the rule
whereby the preliminary plan will in fact have been filed before the POL
application. See 10 C.P.R. § 50.75(f). Nothing in the rule itself or in the
Statement of Considerations indicates that POL issuance would be tied to the
preliminary plan required by section 50.75(f). In fact, our decommissioning
regulations do not require any POL - the Statement of Considerations merely
descnoes the POL as something the licensee may seek in order to be relieved
of requirements not necessary for safety in a "possession only" mode.
Our decommissioning regulations also include amendments to 10 C.P.R. Part
51 to address NEPA requirements related to decommissioning. Notably. while
the rules themselves included a Generic Environmental Impact Statement and
required a supplemental environmental review in connection with approval of
the final decommissioning plan. 10 C.F.R. § 51.95(b). the categorical exclusion
applicable to issuance of POLs in 10 C.P.R. § S1.22(c)(9) was left unchanged.
We believe that the decommissioning rules do not contemplate that a POL
4In fact, ULCO hal cxmistcntly lUted that under the c:ontnct or KUlcmcm agrccmcm with the State of New
Yorl!: and under New Yorl!: State Law. only UPA is entitled to dcc:ommission the Shordwn facility. Sa ULCO

Reaponae at 6-7.
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would, in normal circumstances, need to be preceded by submission of any
particular environmental information or accompanied by any NEPA review
related to decommissioning. Accordingly, we do not believe that NEPA or
10 C.F.R. Part 51 serves as a basis for linking a POL with the filing or review
of any preliminary decommissioning plan. Of course there may be special
circumstances where some NEPA review for a POL may be warranted despite
the categorical exclusion, for example if the POL clearly could be shown actually
to foreclose alternative ways to conduct decommissioning that would mitigate or
alleviate some significant environmental impact But, from the papers filed with
us at this preliminary stage, no such special circumstance appears in this case.
Indeed Petitioners are concerned not with alternative ways to decommission,
but with operation as an alternative to decommissioning. We have addressed
this latter matter in CLI-90-8.

C.

Action Before the Licensing Board

We hereby forward the two petitions before us now, with their assorted
supplements and answers, in addition to the pleadings filed by LIPA, DOE,
CEQ, and the State of New YorIc.lo the Licensing Board for further proceedings
in accordance with the Commission's Rules of Practice, specifically 10 C.F.R.
§ 2.714(a)(2), and in accordance with the opinions expressed herein and in CLI90-8.
The additional concurring views of Commissioner Curtiss and the dissenting
views of Chairman Carr are attached.
It is so Ordered.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 24th day of January 1991.

ADDmONAL CONCURRING VIEWS OF
COMMISSIONER CURTISS
I agree with the majority's conclusion that the decommissioning rule does
not require the submission of a decommissioning plan, either in preliminary or
final form, prior to the issuance of a possession-only license (POL). With regard
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to the question of whether the Commission should declare, as a matter of policy,
that such a plan should be submitted prior to issuance of a POL, I am persuaded
that such an approach would be unwise for the following reasons:
First, I see no connection between the objectives that have been articulated
in the decommissioning rule and the suggestion that a decommissioning plan
should be required prior to issuance of a POL. As the majority points out, there
is no information that would indicate that issuance of a POL will in any way
foreclose alternative approaches to decommissioning. Nor will issuance of a
POL detract in any way from the ability of the Licensee to raise or maintain
decommissioning funds. Indeed, insisting upon a decommissioning plan prior to
issuance of a POL may well lead to exactly the opposite result, with the Licensee
obligated to continue otherwise unnecessary expenditures to comply with the .
terms of its full-power operating license, when such funds would, in my view,
be more properly husbanded to carry out the ultimate task of decommissioning
the facility, once the Licensee has reached the decision that this is the course
that it wishes to pursue.
Second, to the extent that the objective here, for those who are arguing that
a decommissioning plan must be submitted and approved prior to issuance of
a POL, is to continue the debate over whether the Shoreham facility should be
preserved in a fashion that would permit it to operate at some future point in
time, I do not believe that this agency should become the forum for debating
such broad national policy questions. As a legal matter, we have addressed
our responsibilities in CLI-90-S. Beyond that, we risk considerable damage to
our position and responsibility as an independent arbiter of safety questions by
entertaining what is essentially a policy dispute over the future of this facility.
Moreover, the precedents that would necessarily be established to accommodate
such a debate would almost certainly have significant adverse consequences for
future proceedings in other cases, opening the door for both opponents as well
as proponents of nuclear power to litigate broad national energy policy issues in
NRC proceedings. Such a result would, in my judgment, quickly prove to be a
costly mistake. In my view, if questions still remain as to whether the Shoreham
facility should be preserved in a fashion that would permit it to operate at some
future point in time, there are other more appropriate venues for the conduct of
that debate.
DISSENTING VIEWS OF CHAIRMAN CARR

The Staff has argued and I agree that LILCO must submit a "preliminary
plan" containing sufficient information prior to issuance of a defueled operating
license or possession only license (POL) to provide the Commission the necessary assurance that adequate funding for safe decommissioning will be provided
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on a timely basis. When it adopted its decommissioning rules, the Commission
. envisioned an orderly progression toward termination of operation and decommissioning of a facility. Licensees would provide assurance of the availability
of funds for decommissioning well before the facility shutdown, by one of several specific means. See 10 C.P.R. § SO.7S(a)-(e). Under 10 C.F.R. SO.7S(f), 5
years before the projected end of facility operation, the licensee would submit
a preliminary decommissioning plan containing a cost estimate for decommissioning and an up-to-date assessment of the major technical factors that could
affect planning for decommissioning. To submit this information the licensee
was expected to have evaluated the upcoming decommissioning of its facility
sufficiently to anticipate the alternative to be used, the major steps necessary
to carry out decommissioning safely, and whether the funds accumulated were
sufficient to ensure safe decommissioning or whether the level of funds should
be adjusted. Then, within 2 years of permanent cessation of operation, the Ii- .
censee is required to submit a decommissioning plan with a detailed analysis
and description of the steps necessary to safely remove a facility from service
and reduce residual radioactivity to a level that permits release of the property
for unrestricted use and termination of the license.
The defueled license that Shoreham has applied for in this case is essentially
the same as a possession-only license. While the Commission recognized
when it issued its decommissioning rules that a possession-only license would
ordinarily be issued before decommissioning plans were "finalized," i.e., before
the 10 C.F.R. § 50.82 plans were reviewed and approved, some preliminary
decommissioning information was needed. Indeed, that was the information
expected to be provided under section SO.7S(f). While literal application of
section 50.75(f) is not possible in this case, that is no reason to abandon
altogether the rationale behind the Commission's adoption of the stepwise
approach to decommissioning requirements in the first place, i.e., to ensure
that decommissioning of all licensed facilities will be accomplished in a safe
and timely manner and that adequate licensee funds will be available for this
purpose. Indeed, the Commission may have greater reason to be concerned
about understanding how prematurely shutdown facilities intend to proceed with
decommissioning and funding than for those that follow the normal 40-year
progression to license termination. The more abrupt the shutdown, the less
extensive will be any planning about decommissioning, and once a facility is no
longer generating revenue for its owner, there is less incentive to proceed with
a timely and safe decommissioning, because a source of funds derived directly
from the plant will no longer be available for decommissioning.
I also believe that we need preliminary decommissioning information from
the licensee prior to issuance of the POL in order to implement the course we
established in CLI-90-8 to meet our obligations under the National Environmental Policy Act (NEPA). In that decision we indicated that the NRC Staff need

9

not prepare an environmental assessment or an environmental impact statement
reviewing and analyzing resumed operation of Shoreham as a nuclear power
plant as an alternative under NEPA. However, we concluded that the Commission did have an obligation to ensure that NRC action such as issuance of a
possession-only license does not foreclose or materially affect a decommissioning option that will be subject to an environmental review upon consideration
of the licensee's decommissioning plan. See CLI-90-8, 32 NRC at 2(J7 n.3.
Consequently, as Staff recognized in its filing with the Commission, the Commission would need some preliminary decommissioning information in order to
assess the effect of activities to be carried out under the POL on the reasonable
options available for decommissioning.
For these reasons, I believe that the licensee should submit a preliminary
decommissioning plan, such as that contemplated under 10 C.F.R. § SO.7S(f),
before a possession-only license is issued, and I therefore respectfully dissent
from the decision of my colleagues.
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The Appeal Board dismisses as premature a joint intervenor appeal of LBP32 NRC 433, and LBP-90-12, 31 NRC 427 (1990).
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RULES OF PRACTICE:

FINALITY OF DECISIONS

"The test of 'finality' for appeal purposes before this agency (as in the courts)
is essentially a practical one. As a general matter, a licensing board's action is
final for appellate purposes where it either disposes of at least a major segment
of the case or terminates a party's right to participate; rulings which do neither
are interlocutory." Toledo Edison Co. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 758 (1975) (footnotes omitted).
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RULES OF PRACTICE:

FINALITY OF DECISIONS

When issues are remanded to a Licensing Board as a part of an Appeal
Board's consideration of a "major segment" of a proceeding, any appeal
concerning the Licensing Board's resolution of any of those issues must await
a final Board determination on all of the remanded matters associated with the
major segment

MEMORANDUM AND ORDER
In ALAB-924, 1 on review of LBP-88-32,2 we remanded four issues to the
Licensing Board in this operating license proceeding involving the Seabrook
nuclear facility: need for letters of agreement (LOAs) with school personnel;
sufficiency of the special needs survey for the New Hampshire portion of the
Seabrook plume exposure pathway emergency planning zone (EPZ); effect of
advanced life support (ALS) patient preparation on evacuation time estimates
(ETEs); and the adequacy of beach sheltering implementation. Thereafter, in
LBP-90-12,3 the Licensing Board both undertook to resolve the LOA and special
needs survey issues and addressed (without resolving) the ALS patient and beach
sheltering issues.
In ALAB-933,4 on the motions of the applicants and the NRC staff we
dismissed appeals taken by various intervenors from LBP-90-12. This action
was founded on an application of the standard of appealability set forth many
years ago in the Davis-Besse proceeding:
The test of "finality" for appeal purposes before this agency (as in the courts) is essentially a
practical one. As a general mauer, a licensing board'i actioo is final for appellale purposes
where it either disposes of at least a major legment or the case or teoninatel a party'l right
to participate: rulings which do neither are interloaJtory.'

As we saw it, LBP-90-12 did not dispose of a "major segment" of this
proceeding.
We now have before us a new notice of appeal filed jointly by intervenors
Massachusetts Auorney General (MassAG) and the New England Coalition
on Nuclear Pollution (NECNP). This notice addresses the Licensing Board's

130 NRC 331 (1989). p.liriolLf!or rnkw P.Nlilll.
228 NRC «it (1988).
3 31 NRC 427 (1990).
431 NRC 491 (1990).
'Tokdo Edisoll Co. (Davil·Besse Nuclear Power Swion). ALAB·300, 2 NRC 752, 758 (1975) (footnoleS
omitted).
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December 18, 1990, memorandum and order (LBP-9O-44),I5 in which the Board
granted the applicantS' motion for summary disposition on the ALS patient issue.
In addition, the notice references those portions of LBP-90-12 that relate to the
ALS patient and special needs survey issues.
Although the issuance of LBP-90-44 was apparently the genesis of intervenors' new appeal, the requisite finality was not achieved with the rendition
of that decision.' Of the issues remanded in ALAB-924, there still remains
for Licensing Board disposition the beach sheltering matter.· As suggested in
ALAB-933,' there is no good reason why that sheltering issue should receive
appellate review apart from the three other matters that ALAB-924 returned to
the Licensing Board.
In this connection, it is significant that, as above noted, each of the four
issues subject to remand was initially ruled upon in LBP-88-32, the Licensing
Board decision concerned generally with the adequacy of the emergency plan
for the New Hampshire portion of the EPZ. In other words, all of them are New
Hampshire emergency planning issues and, as such, appropriate for appellate
consideration as part of an entity comprising a "major segment" of the case.10
Accordingly, any intervenor appeal concerning the Licensing Board's resolution
in LBP-90-44 and LBP-90-12 of certain remanded issues must await a final
determination of all the remanded matters associated with that major segment.l1

For the foregoing reasons, the joint appeal by the Mas sAG and NECNP from
the Licensing Board's December 18, 1990 memorandum and order, LBP-9O-44,
632 NRC 433 (1990).
'The Ucensing Board Ihat issued LBP·9G-44 wu cautituted aepuately fran Ihe "offsite" Board that issued
LBP·SII-32. S•• SS Fed. Reg. 47,411 (1990). In IhiI instance, _lind IhiI administrative aon or no conscquc:nce
in analyzing whc:lher!he Board'. determination on Ihe ~ patiml issue is "final" eo u 10 be reviewable now.
lIn ALAB.939, 32 NRC 16S, 179-S0 (1990), in response 10 queations referred by Ihe Liccruing Board we
cfuectcd Ihlt Ihe Board take any neceasU)' IleplIO ensure Ihlt Ihe m:ord is clear with regard 10 sc:veral mitten
concerning Ihcltering ror Ihe beach population under !he New Hampshire emergency plan. By orden dated
November 14 and 26. 1990,lhe licensing Board rcqueated Ihat !he parties provide Iheir viewa !dative 10 1hese
mItten and indicated Ihlt!he IUbjcct wilJ. be taken lip at a prehcaring conCerenco now .chcduled for Ianuary 23,
1991.
'31 NRC at 498. In ALAB·933, id. at 496-97, we also were confronted with Ihe question of whc:lher Ihe
Liccruing Board'. dismissal of one intervenor from fullher puticipation regarding Ihe mnanded issues fuIJiIled
Ihe Dm·Bus. criterion of termination of a party'. right 10 participate, and found Ihat Ihe Board'. action wu
Ihen reviewable. That finality yudsticlt is not implicated in Ibis instance.
10 In reviewing LBP·811-32, in addition 10 !he four issuea returned 10 Ihe Ilcenaing Board in ALAB·924, in
ALAB·932, 31 NRC 371, 4111·20 (1990), we also mnandcd an issue concerning the calculation or Ihe ETEa
utilized for Ihe New Hampshire potUm cL Ihe EYL. It is our undcntanding, however, that in reaponae 10 this
mnand Ihe calculations have been revised and incorporated in !he New Hampshire emc:raency plan. S•• Letter
from T. Felacnblum 10 NRC Doaunml Cattrol Desk (Aug. IS, 1990) (forwarding revised ETEa).
ll1bc aame anaIyais would apply wilh respect 10 Ihe variOWl i.uUICIlhat may be IUbjcct 10 mnand in the c:ourae
of our conddcratim (II Y1:t uncompleted) cL anodlC:r mljor cue acgmcnt, Ihe Mluac/wseur emergency planning
and Iune 1985 full participatim exc:rcisc matten m review !dative 10 Ihe Licensing Board '. clclerminationa in
LBP·89-32, 30 NRC 37S (1989), and !dated orden..
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32 NRC 433, and its May 3,1990 memorandum and order, LBP-90-12, 31 NRC
427, is dismissed as premature.
It is so ORDERED.

FOR THE APPEAL BOARD
Lucille Williams
Secretary to the
Appeal Board
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LICENSE AMENDMENT PROCEEDINGS:

SCOPE

In license amendment proceedings, the Commission hearing notice defines
the scope of the proceeding, which binds the licensing board.
LICENSE AMENDMENT PROCEEDINGS:

STANDING

A petitioner may base its standing upon a showing that an organization or its
members are within the geographic zone that might be affected by an accidental
release of fission products. However, absent situations with obvious potential
for offsite consequences, a petitioner must allege some specific injury in fact
that will result from the action taken.
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LICENSE AMENDMENT PROCEEDINGS:
INTERVENE

PETITION TO

Petitioners may amend petitions to intervene to cure deficiencies found by
the Licensing Board.

MEMORANDUM AND ORDER
(Ruling on Requests for Intervention)
I.

INTRODUCTION

On March 29, 1990, NRC Staff (Staff) issued a "Confirmatory Order
Modifying License (Effective Immediately)," which modified the Shoreham
Nuclear Power Station (Shoreham) full-power operating license held by Long
Island Lighting Company (LILCO). The Order prohibited LILCO from placing
any nuclear fuel in the Shoreham reactor vessel without prior approval from the
NRC. The Federal Register Notice of the action provided an opportunity for
hearing to adversely affected persons. 55 Fed. Reg. 12,758, 12,759 (Apr. 5,
1990). On April 18, 1990, Scientists and Engineers for Secure Energy (Secure
Energy) and Shoreham-Wading River School District (School District) filed
separately a "Petition to Intervene and Request for Hearing" in response to the
Notice. This matter will be referred to as the Confirmatory Order Modification.
LILCO on January 5, 1990, filed an application for an amendment to the
Shoreham operating license that would allow changes in the physical security
plan for the plant and a reduction in the security forces. A Federal Register
Notice of this application filing was published together with Staff's proposed
finding that the amendment did not involve a significant hazards consideration.
The Notice provided an opportunity for hearing to affected persons. 55 Fed. Reg.
10,528, 10,540 (Mar. 21, 1990). In response, both Secure Energy and School
District filed a separate "Petition to Intervene and Request for Hearing" on April
20, 1990. This matter will be referred to as the Security Plan Amendment
Staff, on March 30, 1990, published a Federal Register Notice advising of a
December IS, 1989 LILCO request for an amendment to its Shoreham license
removing certain license conditions regarding offsite emergency preparedness
activities and of a Staff proposed finding of "No Significant Hazards Consideration." The Notice offered an opportunity for hearing to affected persons.
55 Fed. Reg. 12,076 (Mar. 30, 1990). Secure Energy and School District filed
separate requests ~ intervene and for a hearing to be held. This matter will be
referred to as the Emergency Preparedness Amendment.
The full-power operating license for Shoreham, to which all of the changes
relate, was issued to LILCO on April 21, 1989. LILCO and the State of New
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York had reached an agreement on February 28, 1989, that Lll.CO would
not operate Shoreham. Licensee would sell Shoreham to the Long Island
Power AuthOrity, which under New York State Jaw is prohibited from operating
Shoreham.
Pursuant to the agreement, Lll.CO has removed the nuclear fuel from the
reactor vessel along with in-core instrumentation, core internals, and control-rod
guide tubes. Water has been removed from the reactor vessel. It is attempting
to sell the nuclear fuel that was used for startup activities and low-power testing.
The Licensee has disbanded a portion of its technical staff and has begun training
the remaining staff for defueled operation only. CLI-90-8, 32 NRC 201 (1990).
In CLI-90-8, the Nuclear Regulatory Commission (NRC or Commission)
took up the six petitions and, inter alia, found:
In lUJlUI1ary, the broadest NRC action related to Shoreham decommissioning wm be
approval of the decision of how that decommissioning will be accomplished. Thus, it follows
that NRC need be concerned at present under NEPA only with whether the three actions that
are the subject of the hearing requesu wm prejudice thal action. Clearly they do not, because
they have no prejudicial effect on how decommissioning wm be accomplished. Therefore,
because decommissioning actions are directed lolely at ensuring lafe and environmentally
lound decommissioning. it follows that alternatives to the decision not to operate the plant
are beyond the lcope of our review and need not be considered under NEPA. See NRDC v.
EPA. 822 F.2d 104. 126-31 (D.c. Cir. 1987).

32 NRC at 208 (emphasis in original).
The Commission concluded that the Staff need not file an Environmental
Assessment or an Environmental Impact Statement reviewing and analyzing
resumed operations of Shoreham as a nuclear power plant as an alternative under
the National Environmental Policy Act (NEPA). It forwarded the six petitions
for handling by an Atomic Safety and Licensing Board (Board) with directions
to ''review and resolve aU other aspects of these hearing requests in a manner
consistent with this opinion."
Staff and LILCO filed timely responses to each of the six petitions requesting
intervention and hearing. Lll.CO, who agreed to the Confirmatory Order Modification and seeks the Security Plan and Emergency Preparedness Amendments,
opposes Petitioners' requests as does Staff.
Petitioners, in a joint petition to the Commission, dated October 29, 1990,
requested that CLI-90-8 be reconsidered and vacated insofar as that order
precludes the consideration of the alternative of renewed operation of Shoreham
in the context of the proposal to decommission the plant LILCO and Staff
oppose the request.1

or

10n November I. 1990. the Board wrote to the puticipantl in these Ihrcc mlucn inquiring
their viewI on
whClher the Board .hould not proceed with review of !he petitions taking into c:msideration the ft><JUCIl for
(ColllUuut1)
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In this Memorandum and Order, the Board rules on the petitions requesting
intervention and hearing. We find that in all instances Petitioners have failed
to meet the requirements of 10 C.F.R. § 2.714(a)(2) to permit intervention. In
accordance with Commission practice, Petitioners are given the opportunity to
file amended petitions that may cure the defects that the Board has found.

n.

SCOPE OF PROCEEDINGS

A.

Hearing Notices

1.

Confirmatory Order Modification

The "Confirmatory Order Modifying License (Effective Immediately)," 55
Fed. Reg. 12,758, 12,759 (Apr. 5, 1990), recites that, consistent with LILCO's
agreement not to operate Shoreham, it has completed defueling the reactor and
reduced staff. It states that LILCO is proceeding with plans to discontinue
maintenance for systems Licensee considers unnecessary to support operations
when the reactor is defueled.
The Confirmatory Order asserts that the NRC has determined that the public
health and safety require that the Licensee not return fuel to the reactor vessel
without prior NRC approval because (1) the reduction in the Licensee's onsite
support staff is below that necessary for plant operations; and (2) the absence
of NRC-approved procedures for returning to an operational status systems and
equipment that the Licensee has decided to deactivate and protect rather than

maintain until ultimate disposition of the plant is determined.
It further asserts that on January 12, 1990, LILCO submitted a letter to NRC
which stated that it would not place nuclear fuel back into the Shoreham reactor
without prior NRC approval.
Staff found the commitment as set forth in the letter to be acceptable and
necessary and that, with the commitment, plant safety is reasonably ensured. It
further determined that the health and safety require that the commitment be
confirmed by the Confirmatory Order.
Pursuant to 10 C.F.R. § 2.204, Staff also determined that the public health
and safety require that the Confirmatory Order be effective immediately which
was then ordered.
Persons adversely affected by the Confirmatory Order were given the opportunity to request a hearing. The Order defined the hearing issue to be "whether
the Confirmatory Order shall be sustained." 55 Fed. Reg. at 12,759.

reconsideration in eU·90-8. naving considered their respatscs• ."" have decided 10 proceed with the review
because the pendency of the mjUc:st for m:onsidentim provides no IOUIId tel5m for IUSpCllding review of the
petitions.
.
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2.

Securlly Plan Amendment

By amendment request filed January 5, 1990, LILCO seeks changes in
the Shoreham Security Plan that would result in the reclassification of certain
portions of the plant designated as "Vital Areas" or "Vital Equipment" The
changes would also eliminate, or modify, certain other safeguards commitments
that reflect the reclassification. One of the modifications would be to reduce
the security force to be consistent with the objectives of the revised security
program.
The Federal Register Notice of the requested amendment contained a no
significant hazards determination by Staff. Staff found, in support of the no
significant hazard determination, that the proposed Security Plan change does
not involve a significant increase in the probability, or consequences, of an
accident previously evaluated; does not result in any physical changes to the
facility affecting a safety system; and does not involve a reduction in any margin
of safety. Licensee was offered the opportunity to file a request for hearing, and
any person whose interest may be affected by the proceeding could file a written
petition for leave to intervene.1 55 Fed. Reg. 10,528, 10,540 (Mar. 21, 1990).

3.

Emergency Preparedness Amendment

In response to a proposed amendment of the Shoreham Emergency Preparedness Plan requested by LILCO, a Federal Register Notice containing a Staff
proposed no significant hazards determination and an opportunity for hearing
was published. 55 Fed. Reg. 12,076 (Mar. 30, 1990).
The amendment would allow the Licensee to cease certain offsite emergency
preparedness activities if the reactor were void of all fuel assemblies and the
spent fuel, with a bumup of approximately 2 effective full-power days, was
stored in the spent fuel storage pool or other approved storage.
Staff found that the proposed amendment would (1) not involve a significant
increase in the probability or consequences of an accident previously evaluated;
(2) not create the possibility of a new or different kind of an accident from any
accident previously evaluated; (3) not involve a significant reduction in a margin
of safety.
Licensee was permitted to file a request for a hearing, and any person whose
interest may be affected by the proceeding was given the opportunity to file a
petition to intervene.' 55 Fed. Reg. at 12,076.

1 Amendment No.4 was issued Iune 14. 1990. changjns the Sec:urlty Plan for. dcfueled Shorclwn.
, Amendment No.6 10. . issued Iuly 31. 1990, changing the EmC!icncy Prcpatednesl Plan for. defuc1ed Shmebam.
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B.

The Hearing Notice Defines the Scope of tbe Proceeding

The Commission follows the rule in licensing matters that the hearing notice
published by the Commission for the proceeding defines the scope of the
proceeding and binds the licensing board. Northern Indiana Public Service
Co. (Bailly Generating Station, Nuclear-I), ALAB-619, 12 NRC 558, 565
(1980); Commonwealth Edison Co. (Carroll County Site), ALAB-601, 12 NRC

18,24 (1980).
The hearing notices in the three matters before the Board define the scope of
the proceedings as follows:
(1) Should the Confirmatory Order be sustained?
(2) Should the amendment of the Shoreham Security Plan be sustained?
(3) Should the amendment of the Shoreham Emergency Preparedness
Plan be sustained?
Petitioners, in each of the six petitions filed, state that they view each
respective order as one part of the larger proposal to decommission Shoreham.
They assert that each step in the decommissioning proposal that moves Shoreham
closer to a fully decommissioned state and further away from the full-power
operational status is in violation of the Atomic Energy Act of 1954 (ABA), as
amended, and NEPA. They take the position that while the issues presented in the
petitions directly relate to the respective orders permitting modifications to the
Shoreham license, the petitions "necessarily include other unlawfully segmented
actions taken and/or proposed by LILCO and the NRC Staff in furtherance of
the decommissioning scheme."
Much of the petitions are given over to the issue that the modifications of
the Shoreham license are individual actions in the proposal to decommission
Shoreham and that injury results from this inchoate decommissioning for which
standing should be afforded and relief granted.
LILCO and Staff take the position that the issue of decommissioning and its
ramifications are beyond the scope of the proceeding and therefore should not
be considered.
The Board agrees with the position of LILCO and Staff. A reading of
the hearing notices for each of the modifications fails to indicate that any
decommissioning of Shoreham, in whole or in part, is at issue in any of them.
The hearing notices are published to afford prospective participants notice
of the matters at issue. If the Commission reviewed the modifications as part
of any decommissioning of Shoreham, it would have said so. In the absence
of any declaration by the Commission in the notices, inferred or expressed,'
that decommissioning of Shoreham is an issue in the requested hearings, we
shall respect the orders and consider decommissioning outside the scope of the
proceedings.
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The Commission provided additional guidance that the scope of the proceedings did not involve decommissioning in its finding in CU-90-B, cited above.
It considered the question as to whether the three actions that are the subject of
, the hearing requests will prejudice decommissioning." It answered the question
by stating "Clearly they do not, because they have no prejudicial effect on how
decommissioning will be accomplished." 32 NRC at 208 (emphasis in original). The Commission looked upon the modifications of the Shoreham license
as not constituting a part of decommissioning because they do not determine
how decommissioning is to be performed.
For the reasons given, the Board will not consider any alleged injuries
or claims for relief by Petitioners based upon the assertion that the license
modifications are part of the decommissioning of Shoreham.

m.

LEGAL REQUIREMENTS FOR INTERVENTION

Section 189(a)(I) of the Atomic Energy Act, which provides for a hearing
to any person whose interest may be affected by the amending of a license, is
implemented in 10 C.P.R. § 2.714. Section 2.714(a)(I) states that "[a]ny person
whose interest may be affected by a proceeding and who desires to participate
as a party shall file a written petition ••• to intervene."
Requirements for such petitions are contained in 10 C.P.R. § 2.714(a)(2),
which provides:
The petition shall set forth with particularity the interest of the petitioner in the proceeding,
how that interest may be affected by the results of the proceeding, including the reasons
why petitiooer should be permitted to intervene, with particular reference to the facton in
paragraph (dXI) 0( this section, and the specific aspect or aspects of the subject matter 0(
the proceeding as to which petitioner wishes to intervene.

To determine whether a petitioner has sufficient interest to intervene in a
proceeding, the Commission has held that a licensing board may apply judicial
concepts of standing. Portland General Electric Co. (Pebble Springs Nuclear
Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976).
Judicial concepts of s'tanding require a showing that (a) the action sought in
a proceeding will cause injury in fact and (b) the injury is arguably within the
zone of interests protected by statutes covering the proceeding. Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit I), CLI-83-25, 18 NRC
327,332 (1983). A petitioner should allege, in an NRC proceeding, an injury in

"Section 50.2 of 10 C.F.R. defines decommissioning u fonows: .. 'Decommission' means to rcmoY'e (u •
facility) wely from aervice and reduce n:sidual ndioaClivity to • level that permils release of tho property foc
unrestricted use and termin.tim of license."
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fact that is within the zone of interests protected by the AEA or NEPA. Niagara
Mohawk Power Corp. (Nine Mile Point Nuclear Station, Unit 2), LBP-83-45,
18 NRC 213, 215 (1983).
In addition, the petitioner must establish (1) that it personally has suffered,
or will suffer, a distinct and palpable harm that constitutes an injury in fact; (2)
that the injury can be traced to the challenged action; and (3) that the injury is
likely to be remedied by a favorable decision granting the relief soughL Dellums
v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988); see also Nuclear Engineering Co.
(Sheffield, lllinois Low-Level Radioactive Waste Disposal Site), ALAB-473, 7
NRC 737, 743 (1978).
For an organization to have standing, it must show injury in fact to its
organizational interests or to the interest of members who have authorized it
to act for them. If the organization is depending upon injury to the interests of
its members to establish standing, the organization must provide with its petition
identification of at least one member who will be injured, a description of the
nature of that injury, and an authorization for the organization to represent that
individual in the proceeding. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1437 (1982).
A petitioner may base its standing upon a showing that an organization or its
members are within the geographic zone that might be affected by an accidental
release of fission products. Houston Lighting and Power Co. (South Texas
Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 443 (1979). Close proximity
under those circumstances has been deemed standing alone, to establish the
requisite interest for intervention. In such a case, the petitioner need not show
that the concerns are well founded in fact. Distances of as much as 50 miles have
been held to fall within the zone. Virginia Electric and Power Co. (North Anna
Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979); Duquesne
Light Co. (Beaver Valley Power Station, Unit 2), LBP-84-6, 19 NRC 393, 410,
429 (1984).
The Commission does not allow the presumption to be applied to all license
amendments. It only does so in those instances involving an obvious potential
for offsite consequences. Those include applications for construction permits,
operating licenses or significant amendments thereto, such as the expansion of
the capacity of a spent fuel pool. Those cases involve the operation of the
reactor itself, or major alterations to the facility with a clear potential for offsite
consequences. Absent situations with obvious potential for offsite consequences,
a petitioner must allege some specific injury in fact that will result from the
action taken. Florida Power and Light Co. (St. Lucie Nuclear Power Plant,
Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989).
Economic interest as a ratepayer does not confer standing in NRC licensing
proceedings. Three Mile Island, CLI-83-2S, supra, 18 NRC at 332 n.4. Those
economic concerns are more properly raised before state economic regulatory
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agencies. Public Service Co. of New Hampshire (Seabrook Station, Unit 2) CLI84-6, 19 NRC 975, 978 (1984); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-789, 20 NRC 1443, 1447 (1984).
Assertions of broad public interest in (a) regulatory matters, (b) the administrative process, and (c) the development of economical energy resources do
not establish the particularized interest necessary for participation by an individual or group in the nuclear regulatory adjudicatory process. Three Mile Island.
CLI-83-25, supra, 18 NRC at 332.

IV.

A.

CONFIRMATORY ORDER MODIFICATION

Secure Energy's Position on Intervention

Secure Energy asserts that it meets all criteria for standing. It describes itself.
as an organization dedicated to correcting misunderstandings on fundamental
scientific and technological issues permeating the "national energy debate."
Petitioner offers its views, based on the expertise of its members, to the public
and to governmental agencies with responsibility for the resolution of energr
issues.
Many of its mem~rs are said to live, work, and have property interests in the
vicinity of the nuclear planL Secure Energy claims that the organization and its
members have a special interest in the radiologically safe and environmentally
benign operation of Shoreham to provide them with reliable electricity and to
avoid the substitution of fossil fuel plants and their adverse effects, i.e., relying
on imported gas and oil which have adverse effects on the physical environment,
the trade deficit, and national energy security.
Secure Energy seeks organizational standing asserting, inler alia. that the
Commission interferes with its informational purposes by its refusal to conduct
a NEPA study which deprives the organization of its ability to carry out its
organizational purposes.
Secure Energy asserted that it is injured by Staff's refusal to prepare an environmental impact statement on the decommissioning of Shoreham because that
deprives Petitioner of the ability to (I) comment directly on the environmental
report prepared by LILCO and the Draft Environmental Impact Statement prepared by the Staff; (2) advise its members of the environmental risks involved
with each alternative explored by the environmental studies; and (3) report the
findings and recommendations based upon the environmental evaluations to the
public and political leadership as set forth in Secure Energy's charter.
Petitioner cites in support of its position Competitive Enlerprise Inst., v.
National Highway Traffic Safety Admin., 901 F.2d 107 (D.C. Cir. 1990), for the
proposition that organizational standing is established whenever the agency's
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action interferes with the organization's informational purposes to the extent
that it interferes with the organization's activities.
Representational standing is sought on the basis of five named individuals
with mailing addresses in Shoreham, Port Jefferson, and Westbury, New York.
They are said to live and/or work and have property interests within a SO-mile
radius of Shoreham and have an interest in whether the Confirmatory Order
provides reasonable assurance of their radiological health and safety under AEA
and whether the decision on the Confirmatory Order and the larger proposal, of
which it is a part, is made in accordance with NEPA.
Members have an interest in obtaining sufficient amounts of electricity at _
reasonable rates. They are concerned that dismantling Shoreham and building
substitute oil- or gas-burning plants will delay any increase in energy production
capacity and increase costs which will be passed on to the ratepayers. Secure
Energy seeks to protect its members from adverse health consequences that
would result from the substitute oil-burning plants.
Secure Energy views the Confirmatory Order Modification as an effort toward
de faCIO decommissioning of Shoreham without an approved decommissioning
plan, which it alleges is a per se violation of the AEA and a direct health
and safety violation. It contends that LILCO's efforts to save money by
shutting down the operation, eliminating staff, and permanently defueling the
reactor endanger the health and safety of its members during the unapproved
decommissioning.
Secure Energy further asserts that LILCO has failed to maintain the reactor
at a full operational level and that the continuous refusal to abide by the
terms of the full-power operating license has severely increased risk to the
radiological health and safety of its members.- It also states that NEPA
mandates that an Environmental Impact Statement be prepared prior to agency
decisionmaking on major federal actions significantly affecting the quality of the
human environment, such as the de facIO decommissioning of Shoreham that is
taking place.
The specific aspects under NEPA that Secure Energy Security wishes to
intervene on are (1) whether the Confirmatory Order is arbitrary, capricious,
and/or an abuse of discretion and/or not supported by substantial evidence;' (2)
whether, if a decision is made to go to full-power operation at Shoreham, the
Confirmatory Order gives reasonable assurance that such full-power operation
would be conducted with reasonable assurance of protecting the public health
and safety and national defense and security; and (3) whether, if a decision
is made to decommission Shoreham, the Confirmatory Order gives reasonable
assurance that such decommissioning will be conducted in accordance with the
public health and safety and the national defense and security.
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As to NEPA. Petitioner expects a full environmental review which must
address all aspects of what it considers the de facto decommissioning of
Shorehrun.
.
Petitioner seeks fourteen remedies in the proceeding. The first two involve
requesting an order permitting Petitioners' intervention and directing a hearing
on the issues presented. The other remedies requested range from requesting
an order vaqlting the Confirmatory Order pendente lite to a final decision and
order finding that the Confirmatory Order must be permanently vacated. The
Executive Director of the organization is a signer of the petition.

B.

Starr's Response to Secure Energy's Petition on Confirmatory Order
Modification

Staff submits that the petition fails to demonstrate that the Petitioner's
interests will be adversely affected by the Confirmatory Order, or that Secure
Energy is entitled to a hearing. It recommends that the petition be denied.
Staff asserts that Secure Energy does not directly identify any impacts that
the Confirmatory Order may be expected to have upon its interesL Petitioner is
said to be concerned with nonrelevant matters such as full-power operation and
the alleged de facto decommissioning of Shoreham. Staff asserts that Secure
Energy has failed to demonstrate their capacity to represent their members.
It is Staff's position that the Confirmatory Order does not authorize LILCO
to take any actions that would affect the public health and safety or in any way
alters the present status of the planL Staff states that the Confirmatory Order
merely recognizes that certain actions, already taken by LILCO, could have an
adverse impact on public health and safety if the Licensee should later decide
to refuel the reactor vessel and the order requires prior NRC approval for such
an action. It does not consider this a de facto decommissioning of the plant.
Staff asserts that it only provides that the plant may not be refueled' absent the
adoption of approved steps to ensure the protection of the public health and
safety.
Staff considers the environmental aspects of Petitioner's concerns to be
beyond the scope of any proceeding on the Confirmatory Order. Its asserts
that the Confirmatory Order neither permits plant operation, nor forbids it, nor
does it constitute part of a decommissioning of the planL The issue at any
hearing to be held has been defined as whether the Confirmatory Order should
be sustained.
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C.

LILCO's Response to Secure Energy's Petition on Confirmatory
Order Modification

LILCO's view is that the petition is an attempt to lceep Shoreham operating
and that, although Secure Energy alleges that the Confirmatory Order results
in a violation of law, it does not suggest that there is a significant safety issue
associated with the Confirmatory Order. Secure Energy's allegations are said
to depend on its view that the Confirmatory Order Modification is part of an
eventual decommissioning.
LILCO views Secure Energy as attempting to require Licensee to maintain
Shoreham in full readiness to operate regardless of circumstances, unless and
until a decommissioning plan meeting all regulations is approved. LILCO states
this would prevent the NRC from granting various kinds of relief routinely
available to facilities in extended shutdown and inflicts totally avoidable costs
on Licensee and its ratepayers. LILCO considers the Secure Energy petition as
looking to block implementation of its settlement agreement with the State of
New York not to operate the facility.
Licensee asserts that Petitioner seeks to use a hearing on the Confirmatory
Order to raise the issue of LILCO's alleged de facto decommissioning of
Shoreham -which is beyond the scope of the proceeding. It also asserts that
Secure Energy is attempting to expand the scope of the proceeding to require
NRC to take enforcement action against LILCO for supposed violation of the
AEA, Commission regulations, and the terms of the Shoreham license because
of Shoreham not being maintained in operational readiness.
Licensee claims that Petitioner only feebly connects the Confirmatory Order
with the harms that are said to result from LILCO's alleged illegal actions.
LILCO questions whether Secure Energy's asserted interest in protecting the
health and safety of its members is germane to its organizational interests, which
appear primarily educational and informational in nature and are not directed
toward advocacy against perceived health and safety threats from any specific
nuclear plant.
LILCO claims Petitioner cannot credibly argue that the Confirmatory Order
should not be sustained. To do so would in effect be arguing that LILCO
should be allowed to place fuel back in the reactor, which would undercut the
Secure Energy position. LILCO argues that if the current situation is unsafe as
Petitioner argues, refueling the reactor would make it more unsafe.
Licensee also argues that the environmental harms that Petitioner perceives
if Shoreham does not operate would not stem from any action by the NRC,
much less by the issuance of the Confirmatory Order. LILCO asserts that the
Confirmatory Order is not the reason that Shoreham will not operate. It is solely
a matter of a LILCO decision.
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Lll.CO requests that the petition for leave to intervene, and requests for
hearing, should be denied.

D.

School District's Petition on the Confirmatory Order

The School District petition differs from that of Secure Energy insofar as the
description of the Petitioner including its organizational purpose, whom it seeks
to represent, and the nature of their interest.
School District alleges that it seeks intervention in order to protect the
interests of School District, its students, and employees.
The School District is reported to be about 12 square miles in size, with
the Shoreham facility located within its boundaries. Petitioner asserts that it
is located within the SO-mile limitation used by the Commission to determine
whether an intervenor expressing contentions under the health and safety provisions of the Atomic Energy Act has an interest sufficient to allow intervention.
Petitioner depends on LILCO to meet the energy needs of its physical plant
which includes five schools. School District's stated interest is to ensure an
adequate supply of electricity at reasonable rates. In its view, any actions
to dismantle the facility, and to build substitute oil-burning plants, will harm
the region's electric energy production capacity and increase rates. Another
economic interest of the School District is that the property taxes paid by Lll.CO
for Shoreham constitute approximately 90% of School District's tax base.
School District also claims that it has an interest in protecting the health
and environment of almost 2000 students and 500 employees who live and/or
work in close proximity to the Shoreham facility, from the radiological impacts
of the Confirmatory Order and the adverse health and other environmental
consequences of non-operation of Shoreham. These are said to be air pollution
produced by substitute oil and gas plants. The harm is said to be cognizable
under NEPA. It seeks representational status for the President of the Board of
Education who resides in Wading River, New York. The petition was signed
by the Superintendent of Schools of School District.

E.

Starr's and ULCO's Responses to School District'S Petition

Staff filed a single response to the petitions of Secure Energy and School
District, and there is no distinction made as to the two petitions.
Lll.CO, in response to the School District petition, asserted that it was not
immediately apparent that an entity whose primary purpose is the operation
of facilities for the education of schoolchildren has an organizational interest
in protecting persons from the adverse radiological and environmental impacts
stemming from the non-operation of a nuclear plant. It claimed that School
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District's only real interest is an economic one, which is inadequate to establish
standing.

F.

Board's Ruling on Secure Energy's Petition on Confirmatory Order
Modification

The Board finds that Secure Energy has fail~ to satisfy the requirements of
10 C.F.R. § 2.714(a)(2) to establish standing.
Secure Energy, as an organization, has not established that it will suffer a
distinct and palpable harm that constitutes an injury in fact. Its organizational
interest is educational and informational in nature on the subject of the "national
energy debate." Although it may view the Confirmatory Order Modification as
being in conflict with its views, this fact does not constitute a distinct and
palpable harm that satisfies the interest requirement for intervention.
Secure Energy's organizational status is not unlike that of a petitioner whose
"interests lie in the development of economical energy resources, including
nuclear, which have the effect of strengthening the economy and increasing
the standard of living." The Commission found that such broad public interest
does not establish the particularized interest necessary for participation by a
group in agency adjudicatory processes. Three Mile Island, CLI-83-25, supra,
18 NRC at 332. See also Sierra Club v. Morton. 405 U.S. 727, 739 (1972),
where the Supreme Court said that "a mere interest in a problem no matter
how longstanding the interest and no matter how qualified the organization is
in evaluating the problem, is not sufficient by itself to render the organization
adversely affected or aggrieved within the meaning of the APA."
Another defect in the Secure Energy petition is that it has failed to identify
any injury that can be traced to the challenged action. Dellums v. NRC, supra,
863 F.2d at 971.
The action that can be challenged in the Confirmatory Order Modification
proceeding is whether the agency was correct in determining that the public
health and safety require that the Licensee not return fuel to the reactor vessel
without prior NRC approval. Secure Energy did not identify any injury stemming
from this determination.
The cause of Secure Energy's alleged injury is stated by Petitioner to result
from the Commission permitting the de facto decommissioning of Shoreham
which also involves the agency's failure to require Lll..CO to maintain a fullpower operational status under the Shoreham full-power license. This alleged de
facto decommissioning is said by Petitioner to be violative of AEA and NEPA.
The Confirmatory Order Modification is never treated by Secure Energy to be
more than incidental to the action cited as the proximate cause of Petitioner's
injury.
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As discussed previously, under section n.B, the matter of the alleged de facto
decommissioning of Shoreham and what it is said to entail is beyond the scope
of this proceeding. This places Secure Energy in the position of having failed
to link the subject challenged action to any resulting injury.
Petitioner's reliance on Competitive Enterprise Inst., supra, does not bolster Secure Energy's case. The Court held that "[a]llegations of injury to an
organization's ability to disseminate information may be deemed sufficiently
particularized for study purposes where that information is essential to the injured organization's activities." Furthermore, "to sustain informational standing,
organizations must point to concrete ways in which their programmatic activities have been harmed." They must show how the lack of an assessment has
significantly harmed their ability to educate and inform the public about a zone
of interest protected by NEPA whose purpose is to protect the environmenL
Secure Energy has not made the necess~ showing. Its focus has been
on decommissioning and restart, two matters not at issue in this proceeding.
Petitioner has not shown how, in a concrete way, the lack of an environmental
assessment of the Confirmatory Order Modification would injure its ability to
disseminate information that is essential to its programmatic status and is in the
zone of interest protected by NEPA.
As to representational standing, Secure Energy has not stated that its organizational purpose provides authority to represent members in adjudicatory
proceedings such as this one. Even if this can be inferred from the fact that its
Executive Director is a signator to the Petition, Secure Energy has not satisfied
the requirements for representational standing.
Petitioner states that the five members whom it seeks to represent have
authorized it to do so. Their interests were not broken down individually but
were stated collectively by Petitioner.
For an organization to rely upon injury to the interests of its members, it must
provide, with its petition, identification of at least one of the persons it seeks to
represent, a description of the nature of injury to the person, and demonstrate that
the person to be represented has in fact authorized such representation. Limerick,
LBP-82-43A, supra, 15 NRC at 1437. No supporting statement containing that
information was submitted from any member sought to be represented, as is
required.
Although the members are said to live and/or work and have property interests
within a 50-mile radius of Shoreham, this does not create a presumption of
standing because it is not a proceeding for a construction permit, an operating
license, or a significant amendment that would involve an obvious potential for
offsite consequences. St. Lucie, CLI-89-21, supra.
Shoreham is a defueled nuclear power plant that has not been used commercially. To satisfy standing requirements, it would have to be shown by
Secure Energy that a member's particularized injury in fact results from the
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Confirmatory Order which requires that LILCO not refuel Shoreham without
prior NRC approval. Petitioner has failed to make this showing.
Member interest. in part, is described as obtaining sufficient amounts of
electricity at reasonable rates. It is very well settled in Commission practice that
a ratepayer's interest does not confer standing in NRC licensing proceeding.
As to Secure Energy wanting to protect its members from adverse health
consequences that would result from substitute oil-burning plants, there was
no nexus shown between the Confirmatory Order and the alleged resultant
construction of substitute oil-burning plants and the harm that would be created.
Absent such connection, no purpose would be served in discussing whether
construction of oil-burning plants is a cognizable harm that the Commission
can overcome.
Secure Energy has not established the requisite interest for standing, organizationally or representationally.
As to the specific aspects on which Petitioner seeks to intervene, the one
relating to whether the Confirmatory Order is supported by substantial evidence,
is relevant Those alleged aspects that relate to decommissioning and operating
Shoreham at full power are not issues in this proceeding and are therefore
irrelevant.
G.

Board's Ruling on School District'S Petition on Confirmatory Order
Modification
.

The Board finds that School District has failed to satisfy the requirements of
10 C.F.R. §2.714(a)(2) to establish standing.
School District's organizational interest is that of a ratepayer and a tax
recipient These are economic concerns which are outside of the Commission's
jurisdiction. The Commission has no regulatory responsibility for rates and tax
distr!bution. They do not confer standing in NRC licensing proceedings and
therefore School District has no basis for organizational standing.
As to its representational standing, School District wishes to protect the health
and environment of its employees, one of whom has been identified as the
President of the Board of Education. No supporting statement was received
stating that the person had in fact authorized such representation. Such a
statement is required before representational standing can be granted.
Again, the fact that the individual may reside and work in close proximity
to the nuclear facility does not create a presumption of standing. There is
no obvious potential for offsite consequences where the action complained of
requires that the Licensee not refuel a defueled reactor without prior NRC
approval.
The School District's petition fails to particularize any injury that it traces
to the Confirmatory Order. Although the School District claims that it wants to
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protect the health and safety of employees from the radiological impacts of the
Confirmatory Order, it does not identify what those radiological impacts are.
This is a defect in its claim for representational standing.
As for its claim to want to protect·its employees from alleged adverse health
and other environmental consequences of non-operation of Shoreham, it is
beyond the scope of the proceeding and cannot provide a basis for standing.
Non-operation of Shoreham is not at issue.
School District has failed to establish the requisite interest for standing
organizationally or representationally.
The Board similarly rules on School District's specific aspects and request
for relief as it did for Secure Energy for the reasons given.

v.
A.

SECURITY PLAN AMENDMENT

Secure Energy's Position on Intervention

Secure Energy's "Petition to Intervene and Request for Hearing," dated
April 20, 1990, fundamentally is a repeat of its petition to intervene on the
Confirmatory Order Modification. To avoid repetition, we will discuss the
petition to intervene on the Security Plan Amendment to the extent that it differs
from that previously considered and decided.
Petitioner asserts that the proposed reduction in physical security of vital
plant systems, with a reduction in onsite security personnel, would unacceptably increase the risk of radiological sabotage and hence adversely affect the
radiological health and safety of Petitioner, its employees, and their property.
Secure Energy also claims that the action interferes with the organization's informational purposes.
Petitioner asserts that to reclassify equipment and areas deemed vital for
Shoreham as not vital would deprive that equipment and those areas of the
degree of physical security that was deemed essential for protection against
radiological sabotage in the granting of Shoreham's full-power operating license.
Secure Energy states that such increased vulnerability to radiological sabotage,
by definition, would significantly increase the risk of such sabotage and, hence,
unavoidably and significantly increases the direct and/or indirect endangerment
of Petitioner members' radiological health and safety.
Secure Energy claims that the increased risk of sabotage and risk to the
Shoreham equipment constitute adverse environmental impacts and would increase the risk that the choice of reasonable alternatives under NEPA would be
limited.
Specific aspects on which Secure Energy seeks intervention under the AEA
include whether the Settlement Agreement prohibits further operation of the
Shoreham facility and matters relating to LILCO's compliance with its Shoreham
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full-power operating license. Another issue raised is whether NRC should take
action on increasing physical security requirements at Shoreham because of an
October 16, 1989 License Event Report stating that two whiskey bottles were
found inside the protected area.
An aspect that Secure Energy wants considered under NEPA is its allegation
that the change in the physical security plan is another step in the decommissioning process and that, before this step can be taken, there be an environmental
evaluation of the decommissioning plan as a whole. It also raises as an aspect
the obligation of LILCO to conform to its full-power operating license and the
imposition of remedial measures to accomplish iL

B.

Starr's and ULCO's Responses to Secure Energy's Petition on
Security Plan Amendment

Staff's response to the new matters introduced by Secure Energy in its petition
on the Security Plan Amendment is as follows:
Staff claims that Petitioner has failed to set forth with particularity how
the proposed amendment could have any adverse impacts upon its interests.
Petitioner asserts that Staff had determined that despite the proposed changes to
the physical security plan, the plan will continue to have a level of protection
that is adequate to meet a test of radiological sabotage. Petitioner has failed to
confront this determination, in terms of demonstrating with particularity, that the
proposed reductions in physical security could adversely affect its interests. Staff
states that Petitioner's bare allegation of adverse impacts is simply insufficient
to afford it standing to participate in a proceeding on the application.
Staff asserts that many of the purported aspects that Secure Energy seeks
to participate in are beyond the scope of any proceeding on the proposed
amendmenL
LILCO filed a single response to Secure Energy's petitions for intervention
on the Confirmatory Order Modification and the Security Plan AmendmenL It
answered the new material in the petition to intervene on the Security Plan
Amendment as follows.
LILCO states that its security plan was better than that required by regulation
and that the plan's relative effectiveness in the context of a non-operative and
defueled reactor was not affected by the revision which meets NRC regulation.
LILCO claims that the amended security plan will still be in compliance
with applicable NRC requirements. Licensee asserts that Staff has made such .
a finding and that Petitioner's bare allegation, that the proposed amendment is
not in compliance with the ABA and implementing regulations and that there
is a lack of reasonable assurance of the protection of health and safety and the
national defense and security, merely begs the question.
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Licensee further claims that Petitioner's generalized allegation of harm is
insufficient It states that a conclusory assertion of danger is totally inadequate
to establish any injury in fact This is said to be particularly true since Shoreham
is not operating and is in a defueled configuration.
LILCO also argues that under NEPA implementing regulations, NRC need
not perform an environmental review before approving the amendment It cites
10 C.P.R. §§ 51.14(a) and 51.22 which set forth categorically excluded actions.
Specifically listed under 10 C.P.R. § 51.22(c)(12) is the
[i]ssuancc of an amendment to a license punuant to Pans SO ••• of this chapter rdating
solely to lafeguards matten (i.e•• protection against lab«age or loss or divenion of special
nuclear material) or issuancc of an approval of a safeguards plan submitted punuant to
Parts SO, 70, 72, and 73 of this chapter, provided that the amendment or approval does not
involve any significant cmstruction impacts. These amendmenu and approvals are confined
to (i) organizational and procedural matten, (ii) modificatioos to systems used for security
and/or materials accountability, (iii) administrative changes, and (iv) review and approval of
transportatioo routes punuant to 10 CFR 7337.

Licensee asserts that its proposed amendment to the physical security plan is
of an organizational and procedural nature, and that the NRC need not perform
an environmental review before approving the amendment.

C.

School District's Petition on Security Plan Amendment

School District's petition to intervene on the Security Plan Amendment, like
that of Secure Energy, fundamentally repeats its petition to intervene on the
Confirmatory Order Modification and is virtually identical to Secure Energy's
petition on the Security Plan Amendment
No purpose would be served in repeating the positions taken by the Petitioner
that have already been decided in regard to the Confirmatory Order Modification
or again restating the new material that Secure Energy has presented in its
petition on the Security Plan Amendment which School District reiterates.
A new matter that the School District's petition raises is that the organization seeks to represent the interest of the Superintendent of Schools of the
School District, who resides in Centerport, New York. This differs from its
Confirmatory Order Modification petition in which it seeks to represent the interest of the President of the School District's Board of Education.

D.

Starr and LILCO's Responses to School Board's Petition on
Confirmatory Order Modification

Staff and LILCO treated the School Board's and Secure Energy's petitions as
identical and did not submit a different response to the School Board's petition.
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E.

Board's Ruling on Secure Energy and School Board's Petitions on
Security Plan Amendment

As with the petitions on the Confirmatory Order Modification, which the
subject petitions essentially duplicate, Secure' Energy and School District have
failed to satisfy the requirements of 10 C.F.R. § 2.714(a)(2) to establish standing.
For the reasons stated under section IV.F, Secure Energy has not established
that it is entitled to organizational standing because it has not shown itself to
have suffered an injury in fact recognized in law. It has not established how, in
a concrete way, the lack of an environmental assessment on the Security Plan
Amendment would injure its ability to disseminate information that is essential
to its programmatic activities and is in the zone of interest protected by NEPA.
As to representational standing, it has not submitted the supporting statement
required for such representation, as specified in Limerick, LBP-82-43A, supra,
15 NRC at 1437. The petition is therefore deficient.
Furthermore, Secure Energy has the burden of showing that a member's
particularized injury in fact results from the Security Plan Amendment. Secure
Energy has failed in this requirement.
Secure Energy's claims of injury are alleged to emanate from the de facto
decommissioning of Shoreham and LILCO's failure to maintain a full-power operational status under the Shoreham full-power license. As previously discussed,
those are not the issues in this proceeding. The issue in this proceeding is the
Security Plan Amendment for a defueled plant and its ramifications. There was
no nexus shown between Secure Energy's alleged adverse health consequences
to its members that are said would result from the construction of substitute
oil-burning plants and the changes in Shoreham's security plan. No meritorious
claim of possible injury in that area was presented.
Similarly, Secure Energy has not otherwise established that any of its
members will suffer a distinct and palpable harm constituting an injury in fact
resulting from the amendment to the security plan.
Petitioner's assertion, that to reclassify as not vital, equipment and areas
deemed vital to Shoreham under its full-power operating license would deprive
the equipment and areas of physical security" which in tum would increase
vulnerability to radiological sabotage and the risk of such sabotage and result
in an increase in danger to members' radiological health and safety, does not
satisfy the requirements of showing a particularized injury in fact.
That which Petitioner has presented is an abstract argument that is unConnected to the legal and factual issues in the proceeding. The issue in this proceeding is whether the security changes for a defueled plant that has never been
in commercial operation can result in harm. This issue was never addressed by
Petitioner.
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Furthermore, there is no factual predicate to Petitioner's claim of increased
risk to members' radiological health and safety. Secure Energy arrives at its
claim of increased radiological health and safety risk by building inference on
inference which does not result in a supportable conclus.ion.
There was no information provided to show that the changes in the security
plan for a defueled plant that was never in commercial operation will result
in increased vulnerability to sabotage or the risk of such sabotage. Even if it
were shown that there were such increased vulnerability and risk of sabotage,
there was no showing that it could result in radiological harm. How would
the sabotage translate into radiological harm? For example, would the theft of
spent fuel with a burnup of approximately 2 effective full-power days or its
destruction in storage result in radiological harm to offsite members?
Secure Energy had the burden of providing such information, which it failed
to do. The Commission has held that absent situations with obvious potential
for offsite consequences, a petitioner must allege some specific injury in fact
that will result from the action taken. St. Lucie, CLI-89-21, supra, 30 NRC at
329.
Whether the changes in the security plan are categorically excluded from
an environmental review as LILCO contends cannot be decided by the Board
at this time. Insufficient information was provided to the Board to make that
determination.
Secure Energy has not established the requisite interest for standing, organizationally or representationa1ly.
The aspects of the subject matter of the proceeding as to which Petitioner
wishes to intervene relate to Secure Energy's allegations of decommissioning of
Shoreham, the failure of LILCO to operate the facility at full power, or the need
for increasing security requirements, none of which are issues in this proceeding.
Petitioner has failed to establish standing.
School District's petition on the Security Plan Amendment is virtually
identical to that of Secure Energy except as to organizational pmpose and does
not differ in any material respecL We make the same rulings on the School
District's petition as we did on Secure Energy's. Petitioner has also failed to
establish standing.
VI.
A.

EMERGENCY PLAN AMENDMENT

Secure Energy's Position on Intervention

The subject amendment would release LILCO from complying with five
licensing conditions on offsite emergency preparedness if (1) the reactor is void
of all fuel assemblies; and (2) the spent fuel, with a burnup of approximately
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2 effective full-power days, is stored in the spent fuel storage pool or other
approved storage configumtion •
. The five licensing conditions in Lll.CO's full-power operating license NPF-82
require LILCO to shutdown Shoreham at least 24 hours prior to commencement
of a strike by its workers, 2.C(9); place Shoreham into shutdown in the event
of a hurricane in the Long Island area, 2.C{lO); modify its offsite emergency
plan so as to provide that a knowledgeable LERO' representative will be sent to
the Suffolk County Emergency Operations Center (EOC) upon the declaration
of an alert or higher Emergency Classification Level (ECL), 2.C(ll); have a
trained person available 24 hours a day, whenever Shoreham is operating above
5% rated power, to expedite conversion of Lll.CO's Brentwood facility into a
LERO EOC upon declaration of an alert or higher ECL, 2.C(12); and conduct
quarterly training drills, with full or partial participation by LERO, 2.C(13).
In its petition, Secure Energy again repeats what is contained in its two
petitions that we previously reviewed. There is no need to repeat those matters
here.
New material presented is Petitioner's claim that the amendment would
allow the cessation of certain emergency planning activities including required
exercises or drills. It asserts that such cessation of practice would greatly reduce
the effectiveness of LERO "and thus greatly delay and prejudice LILCO to return
to full power operation with the same degree of reasonable assurance of the
public health and safety offered by the regular practice and training currently
required" It states that such vulnerability to radiological harm significantly
increases the risk of such harm and, hence, unavoidably increases the threat
to members' radiological health and safety. Secure Energy also alleges that
these increased risks of radiological harm also constitute adverse environmental
impacts and would also increase the risk that the choice of reasonable alternatives
would be limited.
Again, most of the specific aspects of the subject matter that Petitioner
seeks to intervene on deal with full-power operations and Lll.CO's obligation
to adhere to the Shoreham full-power license, both of which are not relevant
to this proceeding. It also raises the questions of whether the Emergency Plan
Amendment should not be heard with the Security Plan Amendment; whether
Federal Emergency Management Agency findings are required on the subject
issue; and whether the license amendment, which permits discontinuance of
quarterly drills, involves a significant reduction in the margin of safety and
increase the probability of radiological harm.
In addition to making its previous arguments on NEPA aspects, based on
the contention that this is but a step in a de facto decommissioning, Secure
'LERO is an orpnization aeated by Ln.CO and ltlfTed by .ome 3,000 of its own employees and contractors in
Older to provide an offlite emeraency RIponse capability thlt is adequate to meet the regulatory .t.anduda.
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Energy raises the matter of whether an environmental assessment is required
if, assuming arguendo, the Emergency Plan Amendment is a discrete action.
Secure Energy asserts that the proposed action is not among those listed in 10
C.F.R. § 51.2O(b) that require preparation of an Environmental Impact Statement
nor is it listed in 10 C.F.R. § 51.22(c) or (d) which provides for categorical
exclusions and other actions not requiring environmental review. It claims that
then under 10 C.F.R. § 51.21, an environmental assessment is required. It states
that the environmental assessment will provide a basis for discussion of whether
the proposed action merits preparation of an Environmental Impact Statement
or a finding of no significant impact
B.

Starr's and LILCO's Responses to Secure Energy's Petition on
Emergency Plan Amendment

Staff responds to new matters introduced by Secure Energy as follows:
Staff asserts that the amendment would only be effective while the plant is in
a deftieled condition and that Petitioner has failed to show that any injury might
result from the reduced level of emergency preparedness which would exist
while the plant is in this position. It claims that Petitioner does not contend that
it would be endangered by granting the subject amendment, which would only
suspend emergency planning activities while the plant remains in a defueled
condition. Staff asserts that Petitioner's claim is only concerned with lessened
emergency preparedness at such time that the Licensee seeks to began full-power
operation. Staff states that under these circumstances, Petitioner has failed to set
forth "with particularity" how the proposed amendment could adversely affect
its interests.
Staff alleges that Petitioner's list of specific aspects are more related to
decommissioning and are beyond the scope of a proceeding on the proposed
amendment.
LILCO alleges that Petitioner does not confine itself to the Emergency Plan
Amendment but extends itself to a request by Licensee for an exemption under
10 C.F.R. § 50.12 whereby LILCO. would cease offsite emergency preparedness
activities and disband LERO. It cites Petitioner's claim that the "proposed license
amendment • • • effectively eliminates the offsite Emergency Response Plan
and disperses the organization which is charged with implementation of that
Plan ••••"
Licensee asserts that Secure Energy never confronts the fact that Shoreham
is shut down and defueled and that no credible accident requiring an offsite
emergency response can occur. It claims that Petitioner's assertions are legalistic
rather than factual and that no showing was made of a connection between the
amendment and any specific injury.
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C.

School District's Petition on Emergency Plan Amendment and
Starr's and LlLCO's Responses

The School District's petition on the Emergency Plan Amendment does
not differ in any significant way from that of Secure Energy, except as to
organizational purpose. Staff and LILCO each filed single responses to both
petitions and made no distinction between the petitions.

D.

Board's Ruling on Secure Energy and School Board's Petitions on
Emergency Plan Amendment

As with the other petitions, which they essentially duplicate, the Secure
Energy and School District petitions on the Emergency Plan Amendment fail to
satisfy the requirements of 10 C.P.R. §2.714(a)(2) to establish standing.
Secure Energy has not established that it is entitled to organizational standing
because it has not shown itself to have suffered an injury in fact recognized in
law. This matter was fully discussed under section IV.F on the Confirmatory
Order Modification.
As to representational standing, Secure Energy has not submitted the supporting statement required for such representation, as discussed in Limerick. Like
its other two petitions, this petition is similarly deficient.
Again, Secure Energy's claims of injury are alleged to emanate from the de
facto decommissioning of Shoreham and LILCO's failure to maintain a fullpower operational status under the Shoreham full-power license. They are matters not at issue in this proceeding. At issue is the Emergency Plan Amendment
which releases LILCO from complying with five emergency planning license
conditions when the reactor is void of all fuel assemblies and the spent fuel,
which had limited use, is stored in the spent fuel pool or in other approved
storage.
Secure Energy's claims of injury are unconnected with this situation which
is a condition precedent to the lifting of the license conditions.
Secure Energy's claims of injury are not organizationally and representationally related in any way to a plaIit that will be defueled and will have its spent
fuel in storage before any of the conditions can be removed. No particularized
injury was identified that can be traced to the challenged action.
Again, Petitioner presented an abstract argument that is unconnected with
the legal and factual issues in the proceeding. Secure Energy complains that
the amendment will reduce the effectiveness of LERO and will cause delay in
returning LILCO to full-power operation. Full-power operation is not at issue.
How effective does LERO have to be for a defueled plant and what radiological
consequences can be expected from a less effective LERO when the facility
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is defue1ed and not operating? These critical questions are not addressed by
Secure Energy although it is its responsibility to do so if it is to obtain standing.
There was no credible showing that the amendment would increase the risk
of radiological harm to members' health and safety. There was no factual basis
offered to support the bare argument.
Because Petitioner's claim of injury is premised on the erroneous belief
that the issues in the proceeding are the decommissioning of Shoreham and
Licensee's failure to maintain its operational status at full power as authorized
'by its license, which are not at issue, it has failed to show an injury in fact to
itself or to its members that is protected by the AEA or NEPA.
LILCO's claim that Petitioners erroneously extended the scope of the proceeding to include a separate request by LILCO to cease all offsite emergency
preparedness activities is not a significant maUer. We agree that the 10 C.F.R.
§ SO.S4(q) exemption request by Lll.CO which would allow it to cease its offsite emergency preparedness activities is not within the scope of this mauer.
However, Security's basic claim is that the amendment will render LERO less
effective. That is the issue the Board has considered.
Those specific aspects of the subject matter of the proceeding as to which
Petitioner seeks to intervene include matters in issue as well as those that are
outside the scope of the proceeding. The latter include those dealing with de
facto decommissioning and requiring LILCO to operate at full power. Certainly,
whether the license amendment which permits discontinuance of quarterly drills
involves a significant reduction in the margin of safety and increases the
probability of radiological harm would be a valid subject of a hearing.
Security Energy has provided no authority to support the issue it raises as to
whether Federal Emergency Management Agency findings are required on the
issue. Section 50.47 of 10 C.F.R. calls for such agency findings prior to issuing
an operating license for a nuclear power reactor. That is not the nature of this
proceeding.
At this time, there is no basis to consider on hearing the Emergency
Plan Amendment with the Security Plan Amendment No standing has been
established by Secure Energy in either proceeding.
If a hearing were granted, the aspect that Petitioner would participate in,
whether under 10 C.P.R. § 51.21 an environmental assessment is required of the
proposed amendment, appears to be a matter at issue.
fur the reasons given, Secure Energy has not established the requisite interest
for standing, organizationally or representationally.
School District's petition on the Emergency Plan Amendment is virtually
identical to that of Secure Energy. We make the same rulings as to both petitions.
Petitioner also has failed to establish standing.
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v.

CONCLUSION

The Board having reviewed each "Petition to Intervene and Request for
Hearing" has determined that Petitioners have failed to establish standing in each
of the three matters, as required by 10 C.F.R § 2.714(a)(2). Also, in the case of
the Security Plan Amendment, they have not identified a specific aspect relevant
to the subject matter of the proceeding, as provided for in section 2.714(a)(2).
The deficiencies that have been found to exist have been discussed in detail in
this Memorandum.
Petitioners have basically predicated their cases on the claim that these matters
are part of the de facto decommissioning of Shoreham and are concerned about
resumed operation of the facility.
The Commission's ruling in CU-90-8 did not find Petitioners' position to
be meritorious. The Commission found that resumed operation of Shoreham is
not to be considered as an alternative in an environmental review of decommissioning under NEPA. It further found that the license changes that we are to
consider do not foreclose any NEPA alternative that must be considered in that
assessment The three license changes now before this Board are not an impermissible segmentation of any decision to decommission. The Commission's
decision stripped away Petitioners' main arguments for standing.
Petitioners did not have the benefit of the Commission's precedential decision
on decommissioning in CU-90-8 at the time that they filed their various
petitions to intervene. Their petitions focused on matters that the Commission
subsequently determined to be beyond the scope of consideration under NEPA in
any proceeding on reactor decommissioning. The Board concludes that because
of these circumstances Petitioners should be afforded the opportunity to amend
their petitions to intervene to take into account the recent Commission decision
and the deficiencies in their petitions that are specified in this order.
This conclusion is predicated in part on the Commission being rather liberal
in permitting petitioners the opportunity to cure defective petitions to intervene.
It has done so on the bases that, "the participation of intervenors in licensing proceedings can furnish valuable assistance to the adjudicatory process."
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2),
ALAB-I46, 6 AEC 631, 633 (1973).

Order
Based upon all of the foregoing, Petitioners are afforded the opportunity to
amend their petitions to cure the defects found by the Board.
Amended petitions are required to be filed within twenty (20) days after
service of this Order. Lll.CO shall file its response within ten (10) days of
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service of the amended petitions, and Staff shall have an additional five (5) days
within which to respond.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Morton B. Margulies, Chairman
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
January 8, 1991

41

Cite as 33 NRC 42 (1991)

.

LBP·91·2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
John H Frye, III, Chairman
Dr. Charles N. Kelber
Dr. David R. Schlnk

In the MaHer of

Docket Nos. 50·250·0LA-6
50·251·0LA-6
(ASLBP No. 91-625-D2·0LA·6)
(Emergency Power
System Enhancement)

FLORIDA POWER AND LIGHT
COMPANY
(Turkey Point Nuclear Generating
Plant, Units 3 and 4)

January 23, 1991*

The Licensing Board denies a petition to intervene because Petitioner failed to
demonstrate that he resides amI/or works in the vicinity of the plant in question
and thus has standing.

RULES OF PRACTICE:

INTERVENTION

Section 2.714(a) of 10 C.F.R. requires that a petitioner state his or her interest
with particularity and how that interest may be affected by the proceeding.
Judicial concepts of standing are applicable.

*Rcscved January 25. 1991.
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RULES OF PRACTICE:

INTERVENTION

As a general proposition, a person whose base of normal, everyday activities
is within 25 miles of the site can fairly be presumed to have an interest which
might be affected by reactor construction and/or operation, thus satisfying the
"injury in fact" test. Gulf States Utilities Co. (River Bend Station, Units 1 and
2), ALAB-183, 7 AEC 222, 226 (1974); Florida Power and Light Co. (St. Lucie
Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325 (1989).

RULES OF PRACTICE:

INTERVENTION

The burden rests with the petitioner to demonstrate that he or she satisfies
the requirements of 10 C.F.R. §2.714(a). Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), CLJ-83-25, 18 NRC 327, 331 (1983).

MEMORANDUM AND ORDER
(Ruling on Petition to Intervene)
In July and September, 1990, Florida Power and Light Company (FPL)
proposed a number of design changes for its Thrkey Point Plant located in
Dade County, Florida. These changes, part of its Emergency Power System
enhancement project, would add two emergency diesel generators, two battery
chargers, a battery bank, and associated suppon and electrical distribution
equipment. FPL also seeks permission to modify the Technical Specifications
to reflect these changes.
R>lIowing receipt of FPL's application, the Commission's Staff published
a notice indicating that this application was under consideration'! This notice
offered an opponunity for interested persons to petition for a hearing with regard
to these changes. Thomas J. Saporito, Jr., filed a timely request for hearing and
petition for leave to intervene in response to the notice.l Both FPL and Staff
oppose the petition on the ground that Mr. Saporito has not demonstrated that
he has standing to intervene.

1 &~ 55 Fed. Reg. 39,331 (Sept. 26, 1990). The Notice alto indicated that the CommiJaim propoICCI making a
"no signilicant hazuds" dc:tcnnination under 10 c.F.R. 150.92 which, pumllnl to 10 c.F.R.ISO.91(a)(4). wou1d
permit the issuance mthe 1iccnsc amendment requested by FPL in advance mthe canplctim many hearing
held u a result of a ftIClUCIlliled in IeSpOOIC to the Notice. On Dcccmbc:r 28, 1m, the Commissim iuued the
~csted amendment.
lThe Nuclear Energy Accountability Projeci (NEAP) was alto included with Mr. Saporito u a Petitimer, but
subsequently moved to withdnw its petition. The motim repzesezud that NEAP would be diaolved on Dcccmbc:r
31, 1990. This motim wu granted m Dcccmbc:r 12. Conscqucnt1y, NEAP'. pc:titim is not further considered in
thiI Mcmomu!um and Order.
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The Commission's requirements with regard to standing are set out in 10
C.F.R. § 2.714 (a). This provision requires that a petitioner state his or her
interest with particularity. how that interest may be affected by the proceeding,
and why he or she should be permitted to intervene. The Commission has held
that judicial concepts of standing are to be utilized in its proceedings. Portland
General Electric Co. (Pebble Springs Nuclear Plant. Units 1 and 2), CLI-7627.4 NRC 610 (1976). Thus, in order to be successful. a petitioner must allege
an injury in fact to his or her interests and that that injury is within the zone of
interests protected by an applicable statute. It is well settled that "as a general
proposition, a person whose base of normal, everyday activities is within 2S
miles of the site can fairly be presumed to have an interest which might be
affected by reactor construction and/or operation," thus satisfying the "injury ,
on fact" tesL Gulf States Utilities Co. (River Bend Station, Units 1 and 2),
ALAB-183, 7 AEC 222. 226 (1974) (emphasis in original). In Florida Power
and Light Co. (SL Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21. 30
NRC 325 (1989), the Commission affirmed this proposition, noted that living
within a specific distance from the plant would confer standing on individuals in
proceedings on major amendments to a power plant license. The Commission
has held that the burden rests with the petitioner to demonstrate that he or
she satisfies the requirements of 10 C.F.R. §2.714(a). Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit I), CLI-83-25, 18 NRC 327, 331
(1983).
Mr. Saporito's petition recites that he
lives and works in and about the City of Miami, Florida as the Execmive Director 0( NEAP
and as a self-employed individual with the Airflow Service ColpOration. The interesu of
Mr. Saporito could be advenely affected if a serious nuclesr accident occurred at the Thrkey

Point nuclesr plant as a direct or indirect resuh of the [granting of the license amendment
lDIder consideration).'

The petition makes no other representations with regard to the standing of
Mr. Saporito to request a hearing and to intervene in the proceeding.
FPL asserts that the meaning of the quoted statement is unclear. It notes
that the statement that Mr. Saporito works for NEAP and Airflow Service Corp.
"in and about" Miami does not address the extent to which his work occurs
in Miami as opposed to some other place." Moreover. FPL notes that recently
it was brought out in Mr. Saporito's deposition taken in connection with an
unrelated proceeding before the Department of Labor that, in the course of its
3-year existence. Airflow Service had generated revenues of about $600-$700.
Thus this work could not be extensive.
'l'I:tition at 2.

.. Assumina that NEAP hu DOW been cIiaolftd. wodt (or that orpnization 'II'IlIIld 110 longer exist.
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Further, FPL notes that the representation that Mr. Saporito lives in Miami
does not exclude other places of abode. It observes that in a related Commission
proceeding concerning the Thrkey Point Plant (the OLA-5 proceeding), a brief
filed on Mr. Saporito's behalf on September 5 stilted that his residence was in
Jupiter."
Following submission of its response to the petition, FPL brought to the
Board's attention the fact that it had received two change-of-address notices
from Mr. Saporito. The first of these, received on November 29, indicated that
Mr. Saporito's mailing address was changed to 8135 S.W. 62nd Place, Miami,
Florida 33143. FPL represents that this notice recited that it became effective in
July and notes that if this is so, it conflicts with Mr. Saporito's sworn testimony
given in August in the Department of Labor proceeding to the effect that his
address was in Jupiter, Florida. The second, received on December 2, stated that
the mailing address was changed to P.O. Box 129, Jupiter, Florida 33468-0129.6
FPL notes that the apparent inconsistency in Mr. Saporito's representations raises
serious questions concerning the location of his abode.'
Staff also asserts that Mr. Saporito has failed to demonstrate that he has
standing, noting that he has given insufficient information concerning both his
residence and employment Staff notes that Mr. Saporito did not state in his
petition where he resides in Miami. Nor did he provide sufficient elaboration
of the extent of his work activities in that city..
On December 5, we afforded Mr. Saporito an opportunity to respond to
the answers filed by FPL and Staff, including FPL's response to the notices
of change of address. Houston Lighting and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-565, 10 NRC 521 (1979). On December 26,
Mr. Saporito filed his reply. Although that reply stated that he had been directed
to respond both to the answers opposing his petition and to FPL's comments
prompted by the notices of change of address, Mr. Saporito addressed only the
latter.' The substance of Mr. Saporito's reply is:

"Mr. Saporito does not question FPL·. and Staff'. uscrlion lhat Jupiter UIOo remoCe front the 1\uby Paint
Station to IIlpporl .tanding. Sn Staff'. Answer at 8; FPL'. Annn:r at 8. In ill !apCIIIIC. FPL DOIeI lhat Mr.
Saporito represented lhat Jupiter is about 83 iniles from the Turkey Paint Statim in an amended petition filccI in
the rcIated "OLA-5" proceeding.
6The motion to withdJllw NEAP', petition, filccI m Dccanbc:r 8, indicated that Mr. Saporito" mailina addrea
wa, 8135 S.W. 62nd Place, S. Miami, Horida 33143.
, Su FPL', November 9 Response: to l'dition at 11-14, and lIS n:sponsc to the notic:a cL c:hanae of addn:s. of
Dccanbc:r s. FPL also takes the poIitim that Mr. Saporito hu not ,tated an admisll"ble c:ontcntion.
- Staff'. November 14 Response to !'mtim at 8-9. Staff also take8 the pOOtim lhat Mr. Saporito hu railed to
lISle an admisll"ble c:ontcntion.
'Thenply noted in posing lhat FPL"lJIIwertothepetitim had alsol1lg&Cllccllhat there wu sane inconsistcoey
between the representationa made in this pmcecding and in the DcpouImem cL Labor'. proceeding.
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Mr. Saporito's mailing address remained at 1202 Sioux Street, Jupiter, Aorida at that time
and did not change until sane time after July 1990 and well before the time that Petitioner
filed a Request for Hearing and Leave to Intervene in this proceeding.IO

Mr. Saporito addresses none of the other arguments raised by FPL and Staff.
Here some doubt exists as to where Mr. Saporito lives. The petition recites
that he "lives and works in and about the City of Miami," but indicated an
address in Jupiter, Florida, as did a brief filed on his behalf in the OLA-5
proceeding on September 5. A notice of a change of Mr. Saporito's mailing
addiess received by FPL on November 29 and effective in July 1990, indicated
that mail was to be send to him at a Miami address. This was followed by a
second notice received by FPL on December 2 changing the mailing address
back to Jupiter. The motion to withdraw NEAP's petition, filed 3 days following
FPL's response to the notices of address change, indicated that all future filings
should be directed to Mr. Saporito at the Miami address. When FPL pointed
out that the first notice changing the mailing address to Miami was inconsistent
with Mr. Saporito's sworn testimony in the Department of Labor proceeding
indicating his residence in Jupiter, Mr. Saporito's response was that his mailing
address "did not change until some time after July 1990 and well before the
time" he filed his petition.
Mr. Saporito's representations as to his address may be summarized as
follows:

Date

Document

Representation

September 5

Brief in OLA-5

Resides in Jupiter.

October 25

Petition in

Received by FPL
November 29

Change of address effective
July 1990

Direct mail to
8135 S.W 62nd Place,
Miami.

Received by FPL
December 2

Change of address

Direct mail to
P.O. Box 129, Jupiter.

~s

proceeding

"Lives and works
in and about the
City of Miami."
Address indicated in
signature block is
P.O. Box 129, Jupiter.

10 Reply at 4. The atatemcnt that Mr. Saporilo·. mailing address remained in Iupiter "It that time" presumably
refers 10 Iuly 1990. In the p=eding paragraph or the reply, Mr. S,porilo
that NEAP', change or addreas
10 Miami from Iupiter became effective in Iuly 1990.

",lei
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December 8

Motion withdrawing
NEAP's petition

Direct mail to
8135 S.W. 62nd Place,
Miami.

December 26

Reply to FPL and Staff

Mailing address
did not change
to Miami from
Jupiter until
after July and
before October 25.

In these circumstances, a representation that Mr. Saporito "lives and works
in and about" Miami not far from the plant in question is insufficient to support
standing. When confronted with objections that he had not adequately set forth
a basis for standing by clearly indicating where he works and lives, Mr. Saporito
responded only that at the time of the filing of his petition, his mailing address
was in Miami. While we would ordinarily assume that an individual petitioner
receives mail at his residence, in this case such an assumption is not warranted.
The frequent changes of that address in a short period of time underscore the
questions concerning Mr. Saporito's standing raised by FPL and Staff. It was
incumbent on Mr. Saporito to affirmatively state where he resides and the extent
to which his work takes place in proximity to the plant. Absent such a statement,
we cannot conclude that his "base of normal, everyday activities" is close enough
to the plant to support standing.
Mr. Saporito's failure to have affirmatively responded to the questions raised
regarding his standing, when coupled with his representations made over a
period of about 2 weeks in late November and early December that his mailing
address changed three times in a period of less than 4 months, prevents us from
concluding that he resides at the Miami mailing address and thus has standing.
This is particularly so in light of the fact that the last change followed hard upon
FPL's comments on the earlier two notices.
Accordingly, Mr. Saporito's petition filed in this proceeding is denied. l1
Pursuant to 10 C.P.R. § 2.714a(a), within 10 days after its service, Mr. Saporito may appeal this Memorandum and Order by filing a Notice of Appeal and

11 In light or !his rcoult, ,.., do not cmsider whether Mr. Saporito hu uwfied the ocher nquircmmta tL 10 c.FoR

12.714.

47

accompanying brief with the Commission. See 10 C.F.R. §2.785 as amended'
October 18, 1990 (55 Fed. Reg. 42,944, Oct 24, 1990).
It is so ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD

Dr. David R. Schink12

ADMINISTRATIVE JUDGE
Dr. Charles N. Kelber

ADMINISTRATIVE JUDGE
John H Frye,

m, Chairman

ADMINISTRATIVE JUDGE
Bethesda, Maryland
January 23, 1991

12 Dr. Sc:hink c:oncun in this Mmumndum and Order, but was net IV&ilablc to lign it.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ivan W. Smith, Chairman
Dr. Richard F. Cole
Dr. Kenneth A. McCollom

In the Matter of

Docket Nos. 50-443·0LR-3 & 5
S0-444-0LR-3 & 5
(ASLBP Nos. 90-619-03-0LR-3
91-S30-D1-0LR-S)
(Offslte Emergency Planning)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, at al.
(Seabrook Station, Units 1
and 2)

January 29, 1991

MEMORANDUM AND ORDER
(Resolving Issues Remanded in ALAB-:937 and ALAB-942)
On January 18, 1991, respective counsel for the Massachusetts Attorney
General, Staff of the Nuclear Regulatory Commission, and Public Service
Company of New Hampshire (for the Licensees) filed a joint stipulation in
which the Massachusetts Attorney General withdrew his Contention 47, Basis
R, as remanded in ALAB-937 and Contention 56, Basis A, as remanded in
ALAB-942.1 The Licensing Board considered the joint stipulation in a prehcaring
conference conducted on January 23, 1991. The signatory parties, as wen as
counsel for the Federal Emergency Management Agency (FEMA) and counsel
l10inl Stipulation Regarding Contentions Remanded in ALAB-937 and ALAB-942, lanuary 18, 1991.
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for New England Coalition on Nuclear Pollution (NECNP), stated positions on
the joint stipulation.
ALAB-937
The stipulation regarding ALAB-937 approves changes in the support plan
providing for the use of route guides for ensuring adequate supervision of children evacuated to the School Host Facility at Holy Cross College in Worcester,
Massachusetts. Since the stipulation anticipates thai the changes will be subject
to the oversight of the NRC Staff and FEMA, and since FEMA was not a party
to the stipulation, the Licensing Board inquired whether FEMA is willing to undertake the oversight responsibilities. Counsel for FEMA reported that FEMA
had been consulted and regards the stipulated changes as an enhancement to the
plan and has no objections. The Board accepts counsel's statement as a commitment by FEMA. Te. 28,456-57. NECNP also supports the stipulation as to
both remands. Te. 28,458. The stipulation regarding ALAB-937 is appropriate,
as is the withdrawal of the associated contention.
ALAB-942
The contention remanded by ALAB-942, Contention 56, Basis A, related
to certain predetermined Protective Action Recommendations (PARs) based
in significant part upon monitoring of radiation levels within containment
ALAB-942, 32 NRC 395, 418 (1990). The Massachusetts Attorney Gene~
now stipulates that the issues have been resolved by changes made in the
Seabrook Plan for the Massachusetts Communities (SPMC) since the filing of
the contentions as reflected in the form of the SPMC received into evidence.
The Board reviewed B~is A and its eight subbases and recognizes that the
subject matter in general was covered in the SPMC and the attendant litigation.
No party objects to the stipulation regarding ALAB-942. Te.28,461-62. The
Board accepts the Massachusetts Attorney General's stipulation that the issues
raised by his own contention have been resolved and accepts the withdrawal of
his Contention 56, Basis A.
ORDER
The Board grants the Licensee's motion (fr. 28,461) for an order: (1)
accepting the joint stipulation, (2) declaring the issues remanded in ALAB937 and ALAB-942 resolved, and (3) directing the NRC Staff, iii cooperation

so

with FEMA, to oversee compliance with the commibnents made in the joint
stipulation. It is so ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
January 29, 1991
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS
Robert M. Bernero, Director

In the Matter of
ALL NUCLEAR FACILITIES

January 15, 1991

The Director of the Office of Nuclear Material Safety and Safeguards bas
denied a Petition submitted by Eldon V.C. Greenberg on behalf of Nuclear
Control Institute and Committee to Bridge the Gap. The Petition asserted that
there is an immediate possibility of terrorist attacks against domestic nuclear
facilities which might accompany the outbreak of hostilities in the Middle
East and requested that, therefore, the NRC on an emergency basis require
that existing licensee contingency plans against truck bombs be put into effect
immediately and that immediately thereafter, the NRC undertake an evaluation
of the adequacy of the plans and require any such improvements as it deems
necessary.
NRC:

REVIEW OF THREAT ENVIRONMENT

In response to recent world events, the NRC is continually reviewing the
threat environment associated with commercial nuclear facilities.

DffiECTOR'S DECISION UNDER 10

C.F~R.

§ 2.206

This letter is to acknowledge receipt of the ''Petition for Rulemaking and .
Request for Emergency Action" (''Petition'') which you submitted to both
the Secretary and the Executive Director for Operations of the U.S. Nuclear
Regulatory Commission (''NRC'') on January 11, 1991, on behalf of Nuclear
Control Institute and Committee to Bridge the Gap (''Petitioners''). That portion
of the Petition requesting emergency action is being considered by the NRC
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Staff as a petition for emergency action pursuant to 10 C.F.R. § 2.206 and my
Director's Decision is set out below. That portion of the Petition requesting
rulemaking to amend 10 C.F.R. § 73.1 of the NRC regulations will be considered
as a separate matter.
The Petitioners assert that there is an immediate possibility of terrorist attacks
against domestic nuclear facilities which might accompany the outbreak of
hostilities in the Middle East. To respond to this concern, Petitioners request
the NRC, on an emergency basis, "forthwith to require that existing licensee
contingency plans against truck bombs, as developed under Generic Letter
No. 89-07, be put into effect at once" and immediately thereafter, the NRC
"should undertake an evaluation of the adequacy of the plans and require such
improvements therein, on a plant-by-plant basis, as it deems necessary to assure
their adequacy."
In response to recent world events, the NRC is· continually reviewing the
threat environment associated with commercial nuclear facilities. Based on evaluation of Intelligence Community and other relevant data, we have determined
that there continues to be no credible threat of terrorist actions against any NRClicensed facility that warrants implementation of contingency plans against truck
bombs at this time. Nevertheless, the situation resulting from activities in the
Middle East continues to be closely monitored so that, if warranted, individual
facility, regional, and national contingency plans can be implemented.
In summary, I have determined that, while the issues raised in the Petition·
are cause for ongoing vigilance by the NRC, no immediate action is necessary
regarding these matters. I have reached this determination with the benefit
of the ongoing NRC activities noted above. As I indicated, your petition for
rulemaking will be considered separately.
FOR THE NUCLEAR
REGULATORY COMMISSION
Robert M. Bernero, Director
Office of Nuclear Material Safety
and Safeguards
Dated at Rockville, Maryland,
this 15th day of January 1991.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Kenneth M. Carr, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick

In the Matter of

Docket No. PRM 50-50

CHARLES YOUNG

January 11, 1991

The Nuclear Regulatory Commission is denying a petition for rulemaking
submitted on April 18, 1988, by Mr. Charles Young of Glen Ellyn, Illinois, in his
own behalf which requests that the Commission rescind 10 C.P.R. § SO.S4(x) and
(y) to preclude deviation from license conditions or technical specifications for
licensed nuclear power plants in an emergency when this action is immediately
needed to protect the public health and safety and no action consistent with
license conditions and technical specifications that can provide adequate or
equivalent protection is immediately apparent

LICENSE CONDmON:

COMPUANCE DURING EMERGENCmS

Unanticipated circumstances can occur during the course of emergencies.
These circumstances may call for responses different from any considered during
the course of licensing. For example, the need to isolate the accumulators to
prevent nitrogen injection to the core while there was still substantial pressure in
the primary system was not foreseen in the licensing process before TMI-2; thus,
the technical specifications prohibited this action. Other circumstances requiring
a deviation from license requirements can arise during emergencies involving
multiple equipment failure or coincident accidents where plant emergency
procedures could be in conflict, or not applicable to the circumstances.

ss

REGULATIONS:

INTERPRETATION (10 C.F.R. § 5054(,,) and (y»

The Commission added paragraphs (x) and (y) to 10 C.F.R. § 50.54 (47 Fed.
Reg. 35,996) because an accident can take a course different from that visualized
when the emergency procedure was written. thus requiring a protective response
at variance with a procedure required to be followed by the licensee. In addition,
performance of routine surveillance testing, which might fall due during a period
for which the plant is in an emergency status, may have to be delayed or
cancelled because it could either divert the attention of the operating crew from
the emergency or cause loss of equipment needed for proper protective action.

REGULATIONS:

INTERPRETATION (10 C.F.R. § 5054(,,) and (y»

Paragraph (x) of 10 C.F.R. § 50.54 is similar to the sCKalled "General
Prudential Rule" contained in both the International Regulations for Preventing
Collisions at Sea, 1972, and the Inland Navigational Rules Act of 1980. This
rule states: "In construing and complying with these Rules due regard shall be
had to all dangers of navigation and collision and to any special circumstances,
including the limitations of the vessels involved, which make a departure from
those rules necessary to avoid immediate danger." Thus, a Commanding Officer
of a ship is permitted to deviate from written rules to the extent necessary to
save the ship. .

REGULATIONS:

INTERPRETATION (10 C.F.R. § 5054(,,) and (y»

Paragraph (x) of 10 C.F.R. § 50.54 is also very similar to a Federal Aviation
Administration (FAA) rule governing the operation of aircraft, 14 C.F.R. § 91.3,
which states that "[iJn an emergency requiring immediate action, the pilot in
command may deviate from any rule. • • to the extent necessary to meet that
emergency. Each pilot in command who deviates from a rule. • • shall, upon
the request of the Administrator, send a wriuen report of that deviation to the
Administrator."
As the Commission stated in the Statement of Considerations for the final
rule adopting 10 C.F.R. § 50.54(x) and (Y), "[t]he Commission had both the
General Prudential Rule and the FAA rule in mind when it framed the proposed
rule" (48 Fed. Reg. 13,966, Apr. I, 1983).
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DENIAL OF PETITION FOR RULEMAKING
I.

THE PETITION

By letter dated April 18. 1988. Charles Young. 262 Sheffield Lane. Glen
Ellyn. Illinois. petitioned the U.S. Nuclear Regulatory Commission to rescind
the provision that authorizes nuclear power plant operators to deviate from
technical specifications during an emergency. The Petitioner notes that the
technical specifications (a) prescribe settings for safety systems at nuclear power
plants. such as the emergency core cooling system. so that action of a safety
system witt correct an abnormal condition before fuel design limits are exceeded;
and (b) require an automatic safety system to operate as long as the abnormal
condition that threatens the nuclear fuel exists in the plant. The Petitioner cites
several cases of practices involving nuclear power reactors that he considers to
be hazardous. In his opinion. these practices could lead to an accident similar
to the one at Three Mile Island. Unit 2. The Petitioner claims that three official
investigations have confirmed that damage to the nuclear reactor at Three Mile
Island, Unit 2. could have been prevented if the operators had followed the
requirements of the plant's operating license and technical specifications.
According to the Petitioner. the three investigations and their applicable
findings are as follows:
(1) The President's Commission {OIDld that reactor core damage would have been
prevented if the high pressure injectioo system had not been throttled. [Kemeny
Cmunission Fmding No.4 at 28.]
(2) c.Irulations by the Special Inquiry Group show that use or the high pressure
injection system would have prevented overheating of the fuel and release of
radioactive material. (RogovUt. VoL
Part 2, , Dol.b, at 558, 561.]
(3) The Special Investigation by the Senate Subcommittee on Nuclear Regulatioo found
the cause of severe damage to the reactor core was the inappropriate overriding
of automatic safety equipment by plant and managen. [Hart Report Chapter 2,
Fmdings and Conclusions, No. 2, at 9.]

n.

The Petitioner believes that the NRC should rescind the existing provisions
in paragraphs (x) and (y) of 10 C.P.R. § 50.54 to adequately protect the public
health and safety from the hazards of nuclear radiation from nuclear power
reactors.

D.

PUBLIC COMMENTS ON THE PETITION

Notice of receipt of the petition and request for public comment was published
in the Federal Register on August 26. 1988 (53 Fed. Reg. 32,624). On October

57

20, 1988, the original notice of receipt for PRM-50-50 was corrected to provide
additional information in support of the Petitioner's original intent by revising
two sentences in the Grounds for the Petition. The correction had the effect of
increasing the number of plants included in the basis for the petition (53 Fed.
Reg. 40,432). The 60-day comment period of the original petition expired on
October 18, 1988. A total of seven (7) public-comment letters were received,
representing eleven organizations. All of the commenters were opposed to the
petition for rulemaking. The comment letters may be examined in the NRC
public document room. All comment letters have been evaluated by the NRC
Staff.

m.

REASONS FOR DENIAL

It is the Commission's position that emergency conditions can arise during
which a license condition could prevent necessary protective action by the
licensee. Technical specifications contain a wide range of operating limitations
and requirements concerning actions to be taken if certain systems fail and if
certain parameters are exceeded. Most technical specifications are devoted to
keeping the plant parameters within safe bounds and keeping safety equipment
operable during normal operation. However, technical specifications also require
the implementation of a wide range of operating procedures which go into
great detail as to actions to be taken in the course of operation to maintain
facility safety. These procedures are based on the various conditions - normal,
transient, and accident conditions - analyzed as part of the licensing process.
Nevertheless, unanticipated circumstances can occur during the course of
emergencies. These circumstances may call for responses different from any
considered during the course of licensing. For example, the need to isolate
the accumulators to prevent nitrogen injection to the core while there was still
substantial pressure in the primary system was not foreseen in the licensing
process before TMI-2; thus, the technical specifications prohibited this action.
Other circumstances requiring a deviation from license requirements can arise
during emergencies involving multiple equipment failure or coincident accidents
where plant emergency procedures could be in conflict, or not applicable to the
circumstances.
An accident can take a course different from that visualized when the
emergency procedure was written, thus requiring a protective response at
variance with a procedure required to be followed by the licensee. In addition,
performance of routine surveillance testing, which might fall due during a period
for which the plant is in an emergency status, may have to be delayed or
cancelled because it could either divert the attention of the operating crew from
the emergency or cause loss of equipment needed for proper protective action.
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It was for these reasons that the Commission added paragraphs (x) and (y) to
10 C.P.R. § 50.54 (47 Fed. Reg. 35,996).
Paragraph (x) of 10 C.F.R. § 50.54 is similar to the s~led "General
Prudential Rule" contained in both the International Regulations for Preventing
Collisions at Sea, 1972, and the Inland Navigational Rules Act of 1980. This
rule states:
In COIUuuing and canplying with these Rules due regard shall be bad to all dangen of
navigation and collision and to any special ciraunstances, including the limitations of the
vessels involved, which make a departure from those rules necessary to avoid immediate
danger.

Thus, a Commanding Officer of a ship is permitted to deviate from written
rules to the extent necessary to save the ship.
Paragraph (x) of 10 C.F.R. § SO.54 is also very similar to a Federal Aviation
Administration (FAA) rule governing the operation of aircraft, 14 C.P.R. § 91.3,
which states that "[i]n an emergency requiring immediate action, the pilot in
command may deviate from any rule • • • to the extent necessary to meet that
emergency. Each pilot in command who deviates from a rule • • • shall, upon
the request of the Administrator, send a written report of that deviation to the
Administrator."
As the Commission stated in the Statement of Considerations for the final
rule adopting 10 C.F.R. § 50.54(x) and (Y), "[t]be Commission had both the
General Prudential Rule and the FAA rule in mind when it framed the proposed
rule" (48 Fed. Reg. 13,966, Apr. I, 1983).
All of the public comments received by the Staff on the petition opposed any
change to 10 C.F.R. § 50.54(x) and (y). Most of the commenters observed that
technical specifications do not dictate mitigation strategies or recovery actions
under accident conditions as the Petitioner states; rather, generic emergency
operating procedures approved by the NRC are relied upon for this purpose
instead. Examples of proceduralized deviations from technical specifications
were cited. These examples included: inhibiting detrimental automatic plant
responses; defeating interlocks to allow preferred flow paths; taking manual
control of automatic systems; maintaining plant parameters (such as reactor water
level) outside normal ranges; and cross-tying nonsafety equipment to perform
accident mitigation functions.
One commenter noted that without 10 C.F.R. § 50.54(x) and (Y), operators
may be reluctant to take reasonable actions in an emergency immediately
needed to protect the health and safety of the public. Another commenter
noted that requiring operators to obtain permission from the NRC to deviate
from technical specifications during an emergency could result in diversion of
personnel resources at a critical time.

59

A third commenter, a legal firm representing five utility licensees, stated
that even if the Petitioner's statement that the TMI accident would not have
occurred had operators complied with technical specification and operating
license conditions were true, this conclusion did not support elimination of 10
C.P.R. § SO.S4(x) and (y). As the Kemeny Commission found, "[t]he accident at
• • • TMI occurred as a result of a series of human, institutional, and mechanical
failures." The commenter further stresses that "10 C.P.R. § SO.S4(x) and (y)
were promulgated subsequent to TMI." Furthermore, the commenter pointed
out that one of the lessons learned from TMI is that the range of circumstances
addressed by the technical specifications is limited and that strict adherence to
them in an emergency can actually be hazardous to public health and safety.
The Petitioner has not shown that the requested rule change to rescind
paragraphs (x) and (y) of 10 C.P.R. § 50.54 would enhance the public health
and safety or lessen the impact on the environment. Hence, the Commission
has decided to deny the petition for rulemaking.
FOR THE NUCLEAR
REGULATORY COMMISSION
SAMUEL J. CHILK
Secretary to the Commission
Dated at Rockville, Maryland,
this 11th day of January 1991.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Kenneth M. Carr, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick

In the Matter of

Docket No. 50·322

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

February 21, 1991

The Commission considers Intervenors' motion for reconsideration of - and
amicus comments on - its denial, in CLI·90·8, of Intervenors' request for
issuance of an environmental impact statement considering "resumed operation"
of the Shoreham plant as an alternative to decommissioning of that facility. The
Commission denies the motion because the Petitioners failed to demonstrate
any legal flaw in CLI·9O·8. However, in view of current world events, the
Commission issues guidance to the parties regarding potential requests for NRC
action to order operation of the Shoreham plant under Atomic Energy Act §§ 108,
186(c), or 188.

NEPA:

FEDERAL ACTION

The law is quite clear that only a "federal action" triggers NEPA requirements.
Kleppe v. Sierra Club, 427 U.S. 390, 399 (1976); Aberdeen & Rockfish R.R.
v. SCRAP, 422 U.S. 289, 320·21 (1975). NEPA does not impose requirements
on nonfedcral actions. E.g., Natural Resources Defense Council ("NRDC") v.
EPA, 822 F.2d 104, 129 n.25 (D.C. Cir. 1987); District of Columbia v. Schramm,
631 F.2d 854, 862 (D.C. Cir. 1980); Defenders of Wildlife v. Andrus, 627 F.2d
1238, 1243-44 (D.C. Cir. 1980).
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NEPA:

FEDERAL ACTION

A "federal action" requires an "overt act"; simply acquiescing in a private
party's action does not constitute federal action. Defenders of Wildlife v. Andrus,
627 F.2d 1238, 1244-45 (D.C. Cir. 1980).
NRC:

SCOPE OF AUTHORITY (DECOMMISSIONING)

With regard to the Shoreham plant, the NRC action subject to NEPA is, by
its broadest terms, confined to review and approval of the method of Shoreham
decommissioning.
NEPA: ENVIRONMENTAL ANALYSIS; CONSIDERATION OF
ALTERNATIVES (REASONABLENESS)
When the NRC proceeds to review and approve a decommissioning plan
for the Shoreham plant, it will decide what environmental evaluation will be
required. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
I), CLI-90-8, 32 NRC 201, 209 (1990). In making that review "[t]he range of
alternatives [in the EIS] need not extend beyond those reasonably related to the
projecL" Process Gas Consumers Group v. USDA, 694 F.2d 728, 769 (D.C.
Cir. 1981) (citing cases).
NEPA:

CONSIDERATION OF ALTERNATIVES; REQUIREMENTS

Operation of the Shoreham plant is surely an alternative to licensee's decision
not to operate, but that decision is a private decision not subject to NEPA. E.g.,
Kleppe v. Sierra Club, 427 U.S. 390 (1976).
NEPA:

NONFEDERAL ACTIONS

Private, nonfederal actions undertaken prior to or leading to actions that
do require federal permission do not, in and of themselves, trigger NEPA
requirements.
NEPA: CONSIDERATION OF ALTERNATIVES
(REASONABLENESS)
In reaffirming the conclusion that ''resumed operation" of the Shoreham
plant is not currently a "reasonable alternative," the Commission relies on the
undisputed facts and circumstances associated with the licensee's decision.
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NRC:

SCOPE OF AUTHORITY

The Commission's finding that resumed operation is not a reasonable alternative was based on the circumstances surrounding and leading to the licensee's decision, and was not based on some legal principle that activities
beyond the agency's authority are per se unreviewable.
NEPA:

CEQ REGULATIONS

While the Commission agrees that the CEQ's regulations are entitled to
"substantial deference" where applicable, the CEQ regulations apply only to
"federal actions" to which NEPA applies.
NEPA:

CEQ REGULATIONS

The NRC is not bound by those portions of the CEQ's NEPA regulations
that have a substantive impact on the way in which the Commission performs
its regulatory functions. 49 Fed. Reg. 9352 (Mar. 12, 1984).
NRC:

SCOPE OF AUTHORITY

AEA: . SECTIONS 108, 186(c), AND 188
The essential prerequisites to the NRC's authority to mandate operation of
the Shoreham plant would include either a specified congtessional declaration
under AEA § 108 or the revocation of a license under AEA §§ 186(c) and 188.
Those items are specific enough that the Commission can take judicial notice
of their existence or non-existence at any particular time.
ENERGY REORGANIZATION ACT:

RESPONSIBILmES

Under the Energy Reorganization Act, 42 U.S.C. § 5801, et seq., which created the NRC and the DOE (at that time the Energy Research and Development
Administration) from the Atomic Energy Commission, responsibility for action
under AEA §§ 108, 186(c), and 188 rests jointly with both the NRC and the
DOE. See S. Rep. No. 93-980, Appendix 2, § III.
ATOMIC ENERGY ACT:

SECTION 108

Under AEA § 108, once Congress "declares that a state of war or national
emergency exists," the DOE must then issue a finding that "it is necessary to
the common defense and security • . ." to order operation of a nuclear power
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plant. DOE must then petition the Commission to issue an order authorizing
operation of the plant.

ATOMIC ENERGY ACT:

SECTION 108

Once Congress has declared a state of war or national emergency and
the DOE has petitioned the NRC to authorize operation of a nuclear power
plant, the Commission would then expect the DOE (1) to demonstrate that the
congressional action satisfied the statutory prerequisite and (2) to explain who
would bear the financial responsibility for the "[j]ust compensation" of licensee's
.expenses necessary to operate the facility. See 42 U.S.C. § 2138.

ATOMIC ENERGY ACT:

SECTION 186(c)

Under AEA § 186(c), after the revocation of any license, the DOE must issue
a finding that operation of the nuclear facility is "of extreme importance to the
national defense and security" of the United States. DOE must then petition the
Commission for an order' directing operation of the facility and demonstrate how
the licensee will be justly compensated for the expenses necessary to operate
the facility. See 42 U.S.C. § 2236(c).

ATOMIC ENERGY ACT:

SECTION 188

Under AEA § 188, after the revocation of a nuclear power plant license, the
DOE must issue a finding that operation of the facility is necessary for ''public
convenience and necessity" or its "production program" and then file a petition
with the NRC, asking that the Commission issue an order directing operation of
the facility and demonstrating how the licensee will be justly compensated for
the expenses necessary to operate the facility. 42 U.S.C. § 2238.

ATOMIC ENERGY ACT:

SECTION 186

Any person may petition the Commission under 10 C.F.R. § 2.206 to revoke
a nuclear power plant license by alleging the conditions specified in AEA § 186.

REGULATIONS:

INTERPRETATION (10 C.F.R. §§ 50.75 AND 50.82)

Major dismantling and other activities that constitute decommissioning under
the NRC's regulations must await NRC approval of a decommissioning plan.
See 10 C.P.R. §§ 50.75, 50.82.
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NEPA:

SCOPE

Petitioners cannot bootstrap NRC authority to mandate operation of a facility
under the AEA on to NEPA. uNEPA, as a procr.dural device, does not work a
broadening of the agency's substantive powers." NRDC v. EPA, 822 F.2d at
129 (citing cases).
NRC:

SUPERVISORY AUTHORITY

The Commission has explicitly retained the authority to provide guidance
at any point in the course of a proceeding. See Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), CLI-90-3, 31 NRC 219, 228-29
(1990).
NRC:

SUPERVISORY AUTHORITY

Once the Commission determines that a particular form of requested relief is
not required and is not appropriate, it is entirely proper for it to provide guidance
to its lower tribunals at the earliest time 'possible, even if it is at the outset of the
proceeding. E.g., Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), eLI-80-10, 11 NRC 438 (1980).
NRC:

SUPERVISORY AUTHORITY

A petitioner's procedural rights to intervene in an NRC proceeding are not
violated when the Commission determines that a certain form of relief is not
required and is not appropriate and then steps into a proceeding to issue guidance
to its lower tribunals.
NEPA:

SCOPING

The scoping process is initiated only U[w]henever the appropriate NRC Staff
direetor determines that an [EIS] will be prepared ••••" 10 C.F.R. § S1.26(a).
As a result, scoping is not a relevant issue prior to the decision to prepare an
EIS.
NEPA:

SCOPING (pARTICIPATION)

Once petitioners have availed themselves of the opportunity provided by the
seoping regulations, namely, to participate in a debate over the scope of any
possible EIS, their claims on this point are academic.
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APA:

JUDICIAL NOTICE

The Commission, in deciding an issue, can take into consideration "a matter
beyond reasonable controversy" and one that is "capable of immediate and
accurate determination by resort to easily accessible sources of indisputable
accuracy." Government o/Virgin Islands v. Gereau, 523 F.2d 140, 147 (3d Cir.
1975), cert. denied, 424 U.S. 917 (1976) (citations omitted). The Shoreham
settlement agreements are included in this category.

NRC:

SCOPE OF AUTHORITY

The fact that the NRC must approve the transfer of the Shoreham facility to
LIPA does not per se give it authority to void the parties' settlement agreement
concerning the transfer; nor does it give the NRC the authority to direct the
licensee to operate the facility.

MEMORANDUM OPINION AND ORDER
I.

INTRODUCTION

On October 17, 1990, the Nuclear Regulatory Commission (NRC) issued an
Order in response to six "Pctition[s] to Intervene and Request[s] for Hearing[s]"
filed by Petitioners Shoreham-Wading River Central School District ("School '
District") and Scientists and Engineers for Secure Energy, Inc. r'SE2'') (collectively"Pctitioners"). CLI-90-8, 32 NRC 201 (1990). In CLI-90-8, we forwarded
the Petitioners' request to the Atomic Safety and Licensing Board for routine
processing under our normal Rules of Practice. However, before doing so we
declined one form of relief requested: publication of an Environmental Impact Statement ("EIS") considering "resumed operation" as an alternative to the
decommissioning of the Shoreham facility. See 32 NRC at 209.
The Petitioners have filed a timely motion for reconsideration. The NRC Staff
and the Long Island Lighting Company (''LILCO'') have responded. We have
also received and considered amicus comments from the Secretary of Energy
,("DOEj, the Council on Environmental Quality rCEQ',), the Long Island
Power Authority ("LIPA"), and the State of New York ("New York''). After
careful consideration, we have decided to deny the motion for reconsideration
because Petitioners have failed to demonstrate any legal ,naw in CLI-90-S.
However, in view of current world events, we have decided to issue guidance
to the parties regarding potential requests for NRC action to order operation
of Shoreham under sections 108, 186(c), or 188 of the Atomic Energy Act
("AEA'').
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II.

BACKGROUND

In CLI-90-8, we reviewed the Petitioners' request for issuance of an EIS
which would include discussion of "resumed operation" as an alternative to the
proposed decommissioning of the Shoreham Nuclear Power Station ("Shoreham"). The Petitioners argued that various actions taken by the NRC Staff
constituted approval of active steps toward decommissioning and preclusion of
operation without the issuance of such an EIS in violation of the National Environmental Policy Act (''NEPAH). The actions at issue in CLI-90-8 included a
ConfIrmatory Order Modifying License (Effective Immediately), which barred
LILCO from placing nuclear fuel in Shoreham without fIrst obtaining NRC approval, and two proposed license amendments that permiued changes in Shoreham's physical security plan and removed license conditions in the area of offsite
emergency preparedness.
After a careful analysis of its regulatory authority, the Commission found in
CLI-90-8 that it was responsible only for approving and supervising the method
of decommissioning, not for the decision whether to operate the plant. The
Commission determined that the decision not to operate Shoreham was a nonNRC action which did not require an EIS under NEPA. CLI-90-8, 32 NRC at
207-08. In the alternative, the Commission also found that under the NEPA
"rule of reason," ''resumed operation" would not have to be considered even
if the decision not to operate Shoreham was an NRC action subject to NEPA,
because given the existing agreements among LILCO, LIPA (the entity to which
control of Shoreham will be transferred), and New· York State, major changes in
policy and legislation would have to occur for resumed operation to be a viable
alternative. [d. at 208-09.

III.

PETITIONERS' MOTION FOR RECONSIDERATION

On October 29, 1990, Petitioners fIled a Joint Petition for Reconsideration.
In their Joint Petition, Petitioners again assert that NEPA demands consideration
of the alternative of "resumed operation" and cite CEQ regulations on NEPA to
buttress their claim. Petition at 3-11, 13-16. They argue that the federal action
here is approval of the decision not to operate Shoreham and that operation
is a reasonable "no action" alternative even if the NRC lacks authority to
order operation, and even if the NRC action is confIned to approval of the
decommissioning plan. Petitioners also allege that CLI-90-8 violates NEPA
scoping regulations. [d. at 11-13. Furthermore, they argue that CLI-90-8
misstates and misapplies the NRC's authority under sections 108, 186(c), and
188 of the AEA, to order a licensee to operate a facility. Petition at 16-20.
Finally, Petitioners claim that the NRC denied Petitioners' procedural rights
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under 10 C.F.R. § 2.714 by ruling prematurely on the availability of certain
specified relief (id. at 22-24); and violated the APA by taking "judicial notice"
of the validity of certain facts surrounding the Shoreham Settlement Agreement
(id. at 25-27).·
.
DOE argues that the decommissioning of Shoreham is a unique situation,
since the plant is new and not "at the end of its useful life." DOE Amicus
Submission at 2-3. Specifically, DOE claims that the environmental impact
of not operating Shoreham must be considered. Such impact would include
those alternative energy sources put to use to replace Shoreham. [d. at 2-6.
DOE also argues that preparation of an Environmental Assessment (''EA'') to
supplement the generic EIS on the decommissioning rule is inadequate, and
that a separate EIS is needed for any proposed decommissioning of Shoreham.
That EIS would provide additional necessary information and allow for greater
public participation. [d. at 6-13. DOE also argues that NEPA requires the NRC
to study resumed operation as the "no action" alternative and that this option
was within the NEPA ''rule of reason" because, under certain circumstances,
the DOE or NRC could order Shoreham's operation. [d. at 13-21. Finally,
DOE asserts that NEPA mandates NRC preparation of an EIS for the earliest
Commission decision that could affect decommissioning. [d. at 21-24.
The CEQ presents arguments largely similar to those made by DOE, including
the need for an EIS under NEPA which would address the "no action" alternative
- what CEQ describes as "not decommissioning the facility." CEQ Amicus
at 6 (emphasis in original). The CEQ argues that the NRC must consider
other "reasonable" alternatives including "mothballing" Shoreham and "resumed
operation," even if they are outside NRC jurisdiction. [d. at 4-7.
The NRC Staff, Lll.CO, LIPA, and the State of New York oppose the motion
for reconsideration. The Staff argues that NEPA does not require consideration
of unreasonable alternatives, such as resumed operation of Shoreham, where
the alternative is outside the agency's jurisdiction and the result of a nonfederal
action. Instead, NEPA alternatives must be those that are "practically possible."
Staff Response at 5.
Lll.CO argues that NEPA review is not proper because no "federal action"
has taken place, and that "resumed operation" is not an alternative to be
considered. Lll.CO Response at 6-10. LILCO also argues that the environmental
analysis need not consider the "no action" alternative because neither Lll.CO
nor LIPA would restart the plant, and taking no action to decommission
Shoreham would result in the plant remaining "in a state of limbo, neither
opemting nor decontaminated." [d. at 10-11. Moreover, LILCO argues that the
NEPA "scoping" requirements do not apply because the nonfederal decision
not to operate Shoreham does not trigger any NEPA requirements. [d. at
12. Additionally, LILCO disputed Petitioners' analysis of DOE's and NRC's
emergency authority to take control of Shoreham. [d. at 12-15. Furthermore,
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LILCO argues that: (1) the NRC need not make any findings regarding
"common defense and security" at this time; (2) Petitioners were not denied
any section 2.714 procedural rights; (3) the NRC need not defer to the CEQ's
interpretation ofNEPA regulations; and (4) CLI-90-8 was a correct interpretation
of NEPA. Id. at 15-19. Finally, LILCO argues that neither the DOE nor
CEQ comments recognized that no "federal action" for purposes of NEPA has
occurred here. Id. at 19-22.
LlPA's submission raises substantially the same arguments presented above
by LILCO regarding the existence- of "federal actions" and the alternatives of
"resumed operation" and "no action." LlPA Response at 4-10. Furthermore,
LlPA asserts that NEPA scoping regulations were not violated because the NRC
can discuss such issues when intervention petitions are filed, in order to resolve
the question of standing. /d. at 13. LlPA also argues that because no decision
has been made whether an EIS is required, the issue of EIS scope has not yet
arisen. Finally, on seoping, LlPA argues that the aim of the seoping reguJations
was fulfilled in any event because the Petitioners have had the chance to express
their views. /d. at 14. LIPA also disputes Petitioners' assertion that the NRC
neglected its responsibilities under the AEA and NEPA and disagrees that the
NRC must defer to CEQ recommendations. /d. at 15-17. Finally, LlPA argues
that Petitioners' procedural rights under 10 C.F.R. §2.714 were not violated.
New York makes many of the same arguments detailed above, including:
(I) that no "federal action" for NEPA purposes has occurred; (2) that "resumed
operation" of Shoreham is not a reasonable alternative; (3) that NEPA scoping
regulations are not at issue; and (4) that the NRC does not need to prepare an
EIS for Shoreham.

IV.

PETITIONERS' STANDING

As a threshold matter, LILCO also suggests that Petitioners do not have
standing to file a motion for reconsideration because neither petitioner has yet
to be admitted as a "party." See LILCO Response at 4 n.2. fur support, LILCO
relies on Texas Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), CLI-89-6, 29 NRC 348 (1989). We cannot agree because CLI89-6 is inapposite to this situation.
In Comanche Peak, CLI-89-6, we addressed a situation where an individual
sought reconsideration of an order that dismissed a petition submitted by another
party and that was issued before the individual had been granted party status.
We determined that the individual did not have standing to seek reconsideration
of the prior decision in those circumstances. See 29 NRC at 354. In contrast,
the decision that we are asked to reconsider today addressed previous filings by
the same Petitioners. Petitioners clearly have standing to challenge a decision
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addressed to their own prior petitions. ,Moreover, while we agree that the
decision may not be "final" for purposes of judicial review because it is not
the conclusion of an adjudicatory proceeding, it includes important instructions
on the scope 'of the proceeding that strike at the heart of Petitioners' concerns.
Therefore, it is appropriate for us to take up the motion for reconsideration on
its merits.
V.

A.

ANALYSIS

The Nature of the Federal Action

The law is quite clear that only a "federal action" triggers NEPA requirements.
Kleppe v. Sierra Club. 427 U.S. 390, 399 (1976); Aberdeen & RockfISh R.R. v.
SCRAP, 422 U.S. 289, 320-21 (1975). NEPA does not impose requirements on
nonfederal actions. E.g .• Natural Resources Defense Council ("NRDC") v. EPA.
822 F.2d 104, 129 n.25 (D.C. Cir. 1987); District of Columbia v. Schramm. 631
F.2d 854, 862 (D.C. Cir. 1980); Defenders of Wildlife v. Andrus. 627 F.2d 1238.
1243-44 (D.C. Cir. 1980). Moreover, as the D.C. Circuit noted in Defenders
of Wildlife. a "federal action" requires an "overt act"; simply acquiescing in a
private party's action does not constitute federal action. 627 F.2d at 1244-45.
The fundamental flaw in Petitioners' and amici's arguments is their overly
expansive view of the NRC actions at issue here. Petitioners correctly point
out that LILCO plans to replace Shoreham's generating capacity with fossilburning units. These units, the Petitioners allege, might have direct adverse
environmental impacts which could be negated by the operation of Shoreham.
Thus, argue the Petitioners, the decision not to operate Shoreham triggers
requirements for a NEPA review of any alternatives to that decision. However,
as we took pains to make clear in CLI-90-8, the NRC action subject to NEPA
is. by its broadest terms, confined to review and approval of the method of
Shoreham decommissioning.1 Petitioners' argument that we have authority over
the entire agreement to decommission Shoreham is simply incorrect
Moreover, once it is seen that the NRC action is confined to review and
approval of the method of decommissioning, it follows that the "no action"
alternative is to reject a proposed decommissioning plan, not to reject any
decommissioning altogether. As LILCO points out, that action would result
in the plant being left in a state of limbo. LILCO's next step would likely be
revision of the plan, not operation of the plant Thus, operation of Shoreham

1When the NRC proceeds to review and approve a dccanmissioning plan, it will decide what environmental
evaluation will be required. 32 NRC at 209. In malr.ing that review, "(t]he nnge alternatives lin the ElS] need
not extend beyond those .cumahly related to the project." Process Gas COItSlllMT$ Group Y. USDA, 694 F.ld
728,769 (D,c. Cu. 1981) (citing cases).

or
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is not. in this situation, the "no action" alternative. Operation of Shoreham is
surely an alternative to ULCO's decision not to operate, but this LILCO decision
is a private decision not subject to NEPA. E.g., Kleppe v. Sierra Club, supra.
Moreover, even if the NRC could at this point order operation of Shoreham for
reasons unrelated to its role in overseeing decommissioning (a maUer discussed
separately below), the mere decision not to exercise this authority is not a federal
action subject to NEPA. Defenders of Wildlife, supra.
Another way to examine Petitioners' and amici's arguments is to focus on the
relative order of LlLCO's decision not to operate and subsequent future NRC
actions. LlLCO's decision not to operate Shoreham occurs prior to (or "upstream
from" in LIPA's parlance) any "federal action" that may someday occur, i.e.,
a potential NRC order accepting a decommissioning plan for Shoreham under
10 C.F.R. § 50.82. It may be true that "but for" the decision not to operate
Shoreham, LlLCO would not be able to seek permission to decommission the
facility. But private, nonfederal actions undertaken prior to or leading to actions
that do require federal permission do not. in and of themselves, trigger NEPA
requirements. fur example, in NRDC v. EPA, supra, the court found that the
private construction of a discharge facility was not a "federal action," even
though EPA licensing of later discharges from that facility was required under
the Clean Water Act. 822 F.2d at 127-31. "Until the private owner applies for
a discharge permit. then, EPA lacks authority to regulate the owner's activities
under NEPA and the Clean Water Act" Id. at 128 (footnote omitted). See also
Edwards v. First BanJc of Dundee, 534 F.2d 1242 (7th Cir. 1976) (authority of
FDIC to license move by bank does not provide FDIC authority under NEPA to
review bank's decision to demolish historic residence in order to construct new
facility).
B.

''Resumed Operation" Is Not a ''Reasonable Alternative"

An agency's environmental review "must consider not every possible alternative, but every reasonable alternative." Citizens for a Better Henderson v.
Hodel, 768 F.2d 1051, 1057 (9th Cir. 1985) (emphasis added). See also Piedmont Heights Civil Club, Inc. v. Moreland, 637 F.2d 430, 436 (5th Cir. 1981)
(NEPA "requires consideration only of feasible, non-speculative alternatives'')
(citing cases); Miller v. United States, 492 F. Supp. 956, 962-63 (E.D. Ark.
1980), aiI'd, 654 F.2d 513, 514 (8th Cir. 1981). See generally NRDC v. Callaway, 524 F.2d 79, 92 (2d Cir. 1975); NRDC v. Morton, 458 F.2d 827, 834,
837 (D.C. Cir. 1972). In this case, we see no indication that either LlLCO or
the State of New York plans to disavow their agreement not to operate Shore-
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ham. At this time, such an action would appear highly speculative at best2
After reviewing the numerous filings before us, we reaffirm our conclusion that
"resumed operation" of $horeham is not currently a "reasonable alternative." In
reaffirming this conclusion, we rely on the undisputed facts and circumstances
associated with LILCO's decision. In essence, we found that resumed operation
is not a reasonable alternative because of the circumstances surrounding and
leading to LILCO's decision, not because of some legal principle that activities
beyond the agency's authority are per se unreviewable. If we thought that the
parties might repudiate their agreement and favor a return to operation, we might
not have made such a finding. 3

C.

NRC-Mandated Operation Is Not Yet Warranted

In CLI-9O-8, we noted that "absent highly unusual circumstances not present
here, ••• the NRC lacks authority to direct [LILCO] to operate [Shoreham]."
32 NRC at 'lffl. Petitioners now raise various arguments related to our authority
to mandate operation of Shoreham under sections 108, 186(c), and 188 of the
Atomic Energy Act. See 42 U.S.C. §§ 2138, 2236(c), and 2238. See generally
Petition at 16-20. Petitioners argue that the NRC cannot find that the "highly
unusual circumstances" do not exist without a hearing. We disagree. Congress
clearly specified the circumstances necessary for such action. The essential
prerequisites include either a specified congressional declaration under section
108 or the revoeation of a license under sections 186(c) and 188. Those items
are specific enough that we can take judicial notice of their existence or nonexistence at any particular time.
Moreover, assuming arguendo that the recent congressional action authorizing military action in support of the United Nations in the Persian Gulf constitutes a "declaration of war or national emergency" within the meaning of section
108, Petitioners ignore the necessity for prior action on the part of DOE before
the NRC can act under any of the three sections. Under the Energy Reorga-

2The validity rL the Igreement betw=! tn.CO Ind the Stlte of New Yorlt hu been upheld in its initiallelt in
the New York COIUU. SU Ciliu,., for"" Ordl,ly EM,,, Policy ... CUOWlO. 144 Mile. 2d 281 (N.Y. Sup. Ct.
1989). aff'd. IS9 A.D. 2d 141. SS9 N.Y.S. 2d 381 (3d Dept. 1990). kavc to appcal ,rallUd. _N.Y. 2d _ (Feb.
19. 1991). Momm:r. the Stlte or New Yorlt ltill mainllina aubstantia1 control aver energy clecisions within ill
bonIC%I. Suo
Pacific Gu & Ekctric CO. Y. EM", Ruoll1'cu COIftlrL. 461 U.S. 190.222·23 (1983).
3 Similarly. Petitioners claim that CEQ regulations mandate NRC CUlJidC%ltion of reaumed operation in any
Shoreham EIS. Petition It 13·16. While we Igree that the CEQ', regulation. are entitled to "aubrtantial deference"
where app1icable, the CEQ regulationa apply only to "feden1 actiona" to which NEPA applies. As praiously
expllined, the decision not to operate Shoreham is a private decision. Moreover, in Idopting the CEQ regulations,
we SIlted that the "NRC is not bound by those portions of CEQ'I NEPA regulations which have a lubSllntive
impact on the wlY in which the Commission perfonns ill regulalofy functions." 49 Fed. Rea. 93S2 (Mar. 12,
1984). At lea.t one IXlUrt hal held that CEQ guidelines are not binding on the NRC if not expressly adopted. Su
LilMric! EcoID" Actioll,ittC• ... NRC. 869 F.2d 719, 725, 743 (3d Cir. 1989); Towruloip of Lower IJI~ Crce!
Y. Public Smiu Electric & Gas Co., 687 F.2d 732, 740 n.16 (3d Cit. 1982).

c.,.
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nization Act, 42 U.S.C § 5801, et seq., which created the NRC and the DOE
(at that time the Energy Research and Development Administration) from the
Atomic Energy Commission, responsibility for action under all three sections
rests jointly with both the NRC and the DOE. See S. Rep. No. 93-980, Appendix
2, § III. Under section 108, once Congress "declares that a state of war or national emergency exists," the DOE must then issue a finding that "it is necessary
to the common defense and security. • • to order operation of the plant" DOE
must then petition the Commission to issue an order authorizing operation of
the plant At that time, we would expect the DOE (1) to demonstrate that the
congressional action satisfied the statutory prerequisite and (2) to explain who
would bear the financial responsibility for the "must compensation" of LILCO's
expenses necessary to operate the facility. See 42 U.S.C. § 2138.
Likewise, under section 186(c), after the revocation of any license, DOE must
again issue a finding that operation of the facility is "of extreme importance to
the national defense and security" of the United States. DOE must then again
petition the Commission for an order directing operation of the facility and
demonstrate how the '1ust compensation" requirement will be satisfied. See
42 U.S.C. § 2236(c). Finally, under section 188, again after the prerequisite
revocation of LILCO's license, the DOE must issue a finding that operation
of Shoreham is necessary for its ''production program" and then file a petition
with the NRC, asking that the Commission issue an order directing operation
of the facility and demonstrating how the "just compensation" requirement will
be satisfied. 42 U.S.C. § 2238.
Both the Petitioners and DOE are free to seek revocation of the facility's
license! More importantly, DOE is free to issue the necessary findings and
petition the Commission for an appropriate order. In addition, we have
taken no action that interferes with DOE's assertion that it has independent
authority to order operation of Shoreham. See DOE Response at 20, citing
16 U.S.C. § 824a(c). Furthermore, we have taken no action that prevents the
DOE from "taking" Shoreham under the theory of eminent domain.' In sum,
4 Any penon may petition the Commission wtder 10 C.F.R. § 2.206 10 revoke the Shorelwn license by alleging
the cmditions specified in section 186. Petitioners argue that we eouId not grant an operating license if we knew
that the plant would not operate and Ihcrcfore the operating license may now be revoked under section 186. But
the withholding of a license in the face of an applicant's decision not 10 operate would be baled upon the desire
10 lave NRC resources for more pressing needs. a mltter thlt becomes irrelevant once the resources are spent and
the license is issued.
, Although we have pcnnitted ULCO to n:duce staffing at Shotdlam and 10 take other ItcpS to n:duce maintenance
costs consistent with the plant', dcfuc1ed status, we have not authorized ULCO 10 begin any major dismantling of
the facility. Major dismantling and other activities that constitute decommiasioning wtdcr the NRC', regulations
must await NRC approval of a decommissioning plan. Su 10 c.F.R. IISO.7S, SO.82.
We =t1y addressed these matters when we addressed Petitioners' hearing requests related to a pr0posed Hl""'scssion only" license for Shoreham. Su CIl-91-1, 33 NRC 1 (1991). A "possession only" license will not be ready 10 be issued before March 6. 1991. We would of course take appropriate action if, before that date. DOE rpccifically (1) declares that it will either petition the Commission 10 order

(CollliNud)
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Petitioners' arguments on this point are directed at the wrong agency of the U.S.
government.6
D.

Additional Concerns Raised by Petitioners

Petitioners claim that our decision in CLI-90-8 violates our NEPA scoping
regulations because the Commission barred consideration of resumed operation
without benefit of NEPA's scoping process. Petition at 11-13. See 10 C.F.R.
§§51.28, 51.29. We disagree. First. the Commission has explicitly retained the
authority to provide guidance at any point in the course of a proceeding such
as this. See Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), CLI-9O-3, 31 NRC 219, 228-29 (1990). See also Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC 503, 51517 (1977). Once we determined that the requested relief was not required and
inappropriate, it was entirely proper to provide guidance to our lower tribunals
at the earliest time possible - in this case, at the outset of the proceeding. E.g.,
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1
and 2), CLI-80-10, 11 NRC 438 (1980).'
Second, we explicitly pointed out that we have not yet determined that an
EIS will even be necessary in this case. See CLI-90-8, 32 NRC at 209. The
scoping process is initiated only "[w]henever the appropriate NRC staff director
determines that an [EIS] will be prepared . . . ." 10 C.F.R. § 51.26(a). As a
result. scoping is not a relevant issue because discussion of EIS scope cannot
precede the decision to prepare an EIS.
Third, Petitioners have already availed themselves of the opportunity otherwise provided by the scoping regulations, namely to participate in the debate
over the scope of any possible EIS. By filing numerous papers on this issue
throughout 1989 and 1990, including their Joint Petition, Petitioners have had
- :md exercised - the chance to express their views. Thus, their claims on
this point are academic.
Petitioners also object to the NRC taking ''notice'' of the agreements between
LILCO, LIPA, and New York State. Petition at 25-27. However, the Petitioners
have failed to demonstrate why the Commission should not be able to take
notice of those matters. As a threshold matter, Petitioners have not even alleged
opention of Shoreham, order opentim of Ihe plant under its own authority. or seize Ihe plant by eminent dcmain;
and (2) provides us wilh catcrete plans to take IUCb action. including Ihe necessal)' findings and infonnation IS

described above. See pp. 72-74. supra.
6 Mon:over. Petitimen cannot bootstrap NRC aulhority to mandate opentim of Shoreham under Ihe AEA on to

NEPA. "NEPA. IS a procedunl device, does not WOIk a broadening or Ihe agency'. substantive powers." NRDC
II. EPA.IIIpTtJ. 822 F.2d at 129 (citing cases).
'Petitioners hive also claimed Ihlt Iheir procedunl rights under 10 C.F.R. 12.714 have been violated. Petition
at 22-24. We disagree. AI we noted above, Ihe Commissim has Ihe inherent authority to ltep into a proceeding
and issue guidance at any time. See. e.g., Seabrook, Cll-9().3, mpra; Seabrook, CU-77-8, mpra.
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that our recitation of the facts is not correct. Simply put, the existence of
the settlement agreement is "a matter beyond reasonable controversy" and is
"capable of immediate and accurate determination by resort to easily accessible
sources of indisputable accuracy." Government of Virgin Islands v. Gereau,
523 F.2d 140, 147 (3d Cir. 1975), cert. denied, 424 U.S. 917 (1976) (citations
omiUed).
Here, all parties to this controversy have copies of the settlement agreement
and are well versed in its terms and provisions. Moreover, the fact that the
NRC must approve the transfer of Shoreham to LIPA does not give the NRC
authority to void the settlement agreement per se or direct LlLCO to operate
Shoreham. Likewise. the fact that the parties to the settlement agreement have
the ability to set the agreement aside does not prevent us from recognizing its .
current status. Similarly, there is no reason why we should not take notice of
the current status of any legal challenges to the agreement. In sum, while the
Petitioners may dispute the wisdom of the agreement, any legal challenge to the
agreement itself appears properly to lie in the New York courts. See note 2,

supra.
VII.

CONCLUSION

For all of the above reasons, the Joint Petition for Reconsideration tendered
by the School District and SE2 on October 30, 1990, is hereby denied.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 21st day of February 1991.
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The Commission dismisses, as interlocutory, Petitioners' appeal of the Licensing Board's denial of its request for an order that would restrain the Licensee
from meeting and communicating with Commission adjudicatory employees and
for other relief. Alternatively treating the papers before it as a request for discretionary certification, the Com!1lission denies the request in that it does not
support the criteria for a grant of such relief.
The Commission also finds that the Licensing Board did not abuse its
discretion in failing to certify the issues before it to the Commission.

RULES OF PRACTICE:

INTERLOCUTORY APPEALS

The Commission's Rules do not permit a person to take an interlocutory
appeal from an order entered on his intervention petition unless that order has
the effect of denying the petition in its entirety. See 10 C.F.R. § 2.714a.
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RULES OF PRACTICE:- INTERLOCUTORY APPEALS (DIRECTED
CERTIFICATION)
The only procedural vehicle by which a party may seek review of interlocutory matters is a request for directed certification. Cleveland Electric lIIuminating Co. (perry Nuclear Power Plant, Units 1 and 2), ALAB-736, 18 NRC 165,
166 n.1 (1983).
RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW)
The grant of discretionary review by the Commission is reserved for those
important licensing board rulings that, absent immediate appellate review,
threaten a party with serious irreparable harm or pervasively affect the basic
structure of the proceeding. Perry, ALAB-736, supra, 18 NRC at 166 n.l.

MEMORANDUM AND ORDER
This matter is before us on an appeal by the Shoreham-Wading River Central
School District ("School District") and the Scientists and Engineers for Secure
Energy ("SE2'') (collectively "Petitioners'') from an order of the Atomic Safety
and Licensing Board (hereinafter "Appeal''). The unpublished order denied
Petitioners' request for a restraining order and other relief. See Order of
November 19, 1990 (ASLBP No. 91-621-01-0LA). The NRC Staff and the
Long Island Lighting Company (''LILCO''), the licensee, have now responded.
After due consideration, we have determined that the appeal is interlocutory in
nature and thus improperly filed under 10 C.F.R. §2.714a.
I.

BACKGROUND

This matter began when the Petitioners each filed petitions requesting intervention and hearings regarding three actions or proposed actions by the NRC
Stafr regarding the Shoreham facility. On October 17, 1990, the Commission
forwarded those requests to the Licensing Board for further proceedings in accordance with 10 C.F.R. Part 2 and instructions contained in the Memorandum
Opinion and Order. CLI-90-8, 32 NRC 201 (1990), ajJ'd, CLI-91-2, 33 NRC
61 (1991).
On October 24, 1990, Commissioner Curtiss informed the parties that he
would visit Shoreham on Thesday, November 13, 1990. On Friday, November
9, 1990, Petitioners filed a motion ~t asked the Licensing Board to (1) restrain
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LILCO and alleged interested persons not party to the proceeding from meeting
and communicating with any Commission adjudicatory employees; (2) restrain
the "restrained persons" from allowing any visits by Commission adjudicatory
employees to the Shoreham facility; (3) require the restrained persons to submit
memoranda describing contacts with any adjudicatory employees relating to the
Shoreham docket since July 14, 1989; and (4) require the restrained persons to
serve Petitioners with documents submitted to the Commission after July 14,
1990.
Briefly, Petitioners argued that the upcoming visit would violate the Commission's ex parte rule, 10 C.F.R. § 2.780, and the Government in the Sunshine
Act. They also argued that a restraining order was needed to ensure continued
adherence to those requirements as well as to protect their due process rights
and to avoid the appearance of preferential treatment or partiality. In essence,
the motion sought to restrain Lll..CO from receiving Commissioner Curtiss on
November 13, 1990.
LILCO responded on Monday, November 12, 1990, which was a federal
holiday (Veterans Day). Lll..CO argued that (1) the Curtiss visit was not
concerned with the matters at issue in the petitions before the Licensing Board;
(2) Petitioners had no standing to request an injunction of the site visit; (3)
Petitioners had failed to exhaust their administrative remedies; and (4) Petitioners
had created the emergency by unreasonably delaying their motion, having had
notice of the proposed visit almost 3 weeks previously. LILCO proposed to
respond to the non-emergency portions of the motion under the normal timetable
in the Rules of Practice.
While Petitioners had advised the Licensing Board on Wednesday, November
7, 1990, that such a motion would be forthcoming, they waited until after the
close of normal office hours on Friday, November 9, to telefax the motion to the
Secretary of the Commission and to the Licensing Board. Order of Novem~er
19, 1990, slip op. at 6. Moreover, the Licensing Board found that the Petitioners
did not advise either the Secretary or the Licensing Board of the impending
arrival of an after-hours filing. [d. On Monday, November 12, Petitioners'
counsel communicated with the presiding officer to advise him of the filings.
[d. at 6-7.

II.

THE DECISION OF THE LICENSING BOARD

First, the Licensing Board denied the request for emergency relief. Because
the day on which the Licensing Board was first able to act on the request was
a federal holiday, the Licensing Board was not in possession of the filings in
the case and the Chairman did not know the location of the other members of
the Licensing Board. [d. at 7. Furthermore, the Licensing Board determined
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that it was unreasonable to expect a response during a 3-day weekend when
Petitioners had not provided any advance notice of the after-hours filing or the
need for expeditious action. Id. Moreover, the Licensing Board found that
delays by the Petitioners in filing the motion helped create any urgency that
existed. Id. Therefore, the Licensing Board denied the request for emergency
relief as untimely filed. Id. 1
Second, the Licensing Board determined that it did not have jurisdiction to
grant the requested additional relief. Id. at 8-11. Specifically, the Licensing
Board found that the Petitioners had "raise[d] the question of whether the
Licensee as well as the Commission and its staff are acting in accordance with
the law and whether they should be enjoined to comply." Id. at 10. The
Licensing Board believed that it would have to hold a hearing on all aspects of
the Commission's interaction with Lll..CO, not just on the aspects of the issues
before the Licensing Board. The Board found that this question was outside its
jurisdiction. Id. at 10-11. However, the Board concluded that the Commission
had jurisdiction to grant the Petitioners' request and dismissed the request to
allow the Petitioners to seek relief from the Commission. Id. at 11.

m.

PLEADINGS BEFORE THE COMMISSION

The Petitioners have appealed from the'Licensing Board's decision, claiming
jurisdiction under 10 C.F.R. § 2.714a. Briefly, the Petitioners allege that the
Board was empowered to issue the requested order "as a merely prophylactic
measure[] to protect AppeUants, regardless of whether wrongdoing has previously occurred." Appeal at 4. Moreover, Petitioners aUege that the "Board's
Order makes no findings of fact and offers no conclusions of law" regarding
their request for advance notification of any meetings regarding Shoreham. Id. at
5. Finally, the Petitioners allege that it was an abuse of discretion for the Licensing Board not to certify the question to the' Commission for its determination
of which body had jurisdiction over the issues involved. Id. at 5-6.
Both the Staff and Lll..CO argue that the petition constitutes an interlocutory
appeal which is impermissible under 10 C.F.R. § 2.714a. In the alternative, both
the Staff and LILCO argue that the Licensing Board was correct on the merits
of its decision.

ror

I The ftXjUCSt
emergency relief wu denied by the Board', OIairman after hIVing beat tclcphooed at home by
PcitiOOCfS' counsc1. The remaining mcmbcn of the Board later concwrcd in the OIainnan', decision. Order of
November 19; 1990. 'lip op. ,t 7. Pcitioncn concede that any challenge to Commissioner Cwtiu' visit to the
Shoreham racility is now moot. Su Appca1at 2 n.l.
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IV.

ANALYSIS

The Licensing Board Order before us is clearly interlocutory.
[The Commission's] Rules do not permit a person to take an interlocutory appeal from an
order entered on his intervention petition unless that order has the effect of denying the
petition in its entirety. 10 CFR 2.714a; Gulf States UtiJiJies Company (River Bend Station,
Units 1 and 2), ALAB-329, 3 NRC 6(11, 610 (1976), and cases there cited.

Texas Utilities Generating Co. (Comanche Peak Stearn Electric Station, Units
1 and 2), ALAB-599, 12 NRC 1,2 (1980), citing, inter alia. Houston Lighting
and Power Co. (Aliens Creek Nuclear Generating Station, Unit 1), ALAB-585,
11 NRC 469, 470 (1980).
"The only procedural vehicle by which a party may seek review of interlocutory matters is a request for directed certification." Cleveland Electric Illuminating Co. (perry Nuclear Power Plant, Units 1 and 2), ALAB-736, 18 NRC 165,
166 n.l (1983). Moreover, the granting of such discretionary review "is reserved
for those important licensing board rulings that, absent immediate appellate review, threaten a party with serious irreparable harm or pervasively affect the
basic structure of the proceeding." [d. (citation omitted). As the Staff correctly
points out, Petitioners have failed to address these criteria in their appeal. See
Staff Response at 7 n.l0.
Therefore, treating the papers before us as an appeal from the Licensing
Board's Order of November 19, we dismiss it as interlocutory. Treating the
papers as a request for discretionary certification, we deny the request as
unsupported. We also find that the Licensing Board did not abuse its discretion
in failing to certify the issues before it to the Commission.
V.

CONCLUSION

The appeal is dismissed
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at RockviIJe, Maryland,
this 28th day of February 1991.
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Due to developments occurring while the appeals were pending, the Appeal
Board vacates the Liccnsing Board's disposition of Contentions 4(c), 4(d), 4(e),
4(g), 2(lc), 2{P), 2(s), 2(u), and 2(h), found in LBP·89·35, 30 NRC 677 (1989),
and LBP·90-9, 31 NRC 150 (1990). Even if these new developments did
not compel vacation of the Licensing Board's decisions, the Appeal Board
concludes that rcopening the record on these contentions would be warranted.
In addition, the Appeal Board reverses the Licensing Board's disposition of
these contentions, as well as Contention 4(a). Finally, the Appeal Board orders
the Director of NMSS to revoke the materials license amendment authorized by
LBP·90-9, and it terminates the entire proceeding.
RULES OF PRACTICE: STAY OF AGENCY ACTION
(IRREPARABLE INJURY)
Whether the moving party will be irreparably injured unless a stay is granted
is "'[t]he most significant factor in deciding whether to grant a stay request.'"
ALAB·928, 31 NRC 263, 267 (1990).
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NRC POLICY:
STATE

TRANSFER OF JURISDICTION TO AGREEMENT

ATOMIC ENERGY ACT (AEA):
AGREEMENT STATE

TRANSFER OF JURISDICTION TO

The unquestionable intent of NRC policy on the state agreement process under
section 274 of the AEA, is that jurisdiction is to be transferred to an "agreement
slate" in an orderly manner with minimal disruption to any pending licensing
proceeding. See "Criteria for Guidance of Slates and NRC in Discontinuance
of NRC Regulatory Authority and Assumption Thereof by Slates Through
Agreement," 46 Fed. Reg. 7540, 7543 (1981).

NRC POLICY: . TRANSFER OF JURISDICTION TO AGREEMENT
STATE
AEA:

TRANSFER OF JURISDICTION TO AGREEMENT STATE

The transfer of NRC's jurisdiction over section l1(e)(2) byproduct material
to an agreement slate in and of itself does not necessarily demand immediate
termination of an existing NRC licensing proceeding.

RULES OF PRACTICE:

MOOTNESS (PENDING APPEAL)

ADJUDICATORY PROCEEDINGS:
APPEAL)

MOOTNESS (PENDING

It is the duty of an appellate court, upon motion, to reverse or vacate the
judgment below and remand with a direction to dismiss an action that has
become moot "through happenstance" while pending on appeal. United States
v. Munsingwear, Inc. 340 U.S. 36, 39-40 (1950).

RULES OF PRACTICE:

MOOTNESS

ADJUDICATORY PROCEEDINGS:
APPEAL)

MOOTNESS (PENDING

The Munsingwear principle is applicable to unreviewed administrative decisions. See AL. Mec~ling Barge Lines. Inc. v. United States. 368 U.S. 324
(1961).
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RULES OF PRACTICE:

MOOTNESS

ADJUDICATORY PROCEEDINGS:

MOOTNESS

"Mootness" means the absence of a "case or controversy"; i.e., "the issues
presented are no longer 'live' or the parties lack a legally cognizable interest in
the outcome." Powell v. McCormack. 395 U.S. 486,496 (1969).
RULES OF PRACTICE:

MOOTNESS

ADJUDICATORY PROCEEDINGS:

MOOTNESS

A party must overcome a "heavy" burden to demonstrate mootness. See

County of Los Angeles v. Davis. 440 U.S. 625, 631 (1979).
RULES OF PRACTICE:

MOOTNESS (PENDING APPEAL)

ADJUDICATORY PROCEEDINGS:
APPEAL)

MOOTNESS (PENDING

Vacating the lower court's decision is fitting only if "happenstance" prevents
the completion of appeIIate review and if that procedure does not prejudice the
rights of any of the parties. Munsingwear. 340 U.S. at 40. See also Karcher v.
May. 484 U.S. 72, 83 (1987); United States v. Garde. 848 F.2d 1307, 1310 &
n.6 (D.C. Cir. 1988).
RULES OF PRACTICE:

FINAL AGENCY ACTION

Although a Licensing Board's initial decision on appeal is "preliminary," it
nonetheless becomes "immediately effective" insofar as it provides the authority
for license issuance, which latter action is considered final for purposes of
judicial review. See 10 C.F.R. § 2.764(b); Massachusetts v. NRC. 924 F.2d
311, 322 (D.C. Cir. 1991); Oystershell Alliance v. NRC. 800 F.2d 1201 (D.C.
Cir. 1986).
RULES OF PRACTICE:

MOOTNESS (PENDING APPEAL)

ADJUDICATORY PROCEEDINGS:
APPEAL)

MOOTNESS (PENDING

"There is ample room for discretion in deciding whether a case is moot,
or whether some practical purpose would be served by deciding the merits.
If there is an adequate reason to preserve the judgment, the appeal should
be decided." 13A C. Wright, A. MiIIer, & E. Cooper, Federal Practice and
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Procedure § 3533.10, at 430 (2d ed. 1984). See also Pickus v. United States
Bd. of Parole. 543 F.2d 240, 242 (D.C. Cit. 1986).
REGULATIONS:
UMTRCA:

10 C.F.R. PART 40, APPENDIX A

NRC REGULATIONS; TAILING DISPOSAL SITES

Criterion 6 establishes the basic performance standard for a mill tailings
disposal system - there must be reasonable assurance of control of radiological
hazards for 1.000 years, and in any event for at least 200 years, and of limiting
releases of radon-222 from uranium byproduct materials, and radon-220 from
thorium byproduct materials. to the atmosphere. See 10 C.F.R. Part 40, App.
A, Criterion 6.
RULES OF PRACTICE:

NEW MATERIAL; VACATION

ADJUDICATORY PROCEEDINGS:

NEW MATERIAL; VACATION

. Agency case law makes clear that, when circumstances change while an
adjudicatory decision is pending on appeal so as to supersede or to alter in a
significant way the evidentiary basis of that decisioIt, the decision should be
vacated. See Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1,
2 and 3), ALAB-677, 15 NRC 1387 (1982).
RULES OF PRACTICE:

NEW MATERIAL; VACATION

ADJUDICATORY PROCEEDINGS:

NEW MATERIAL; VACATION

Vacation of a decision may be appropriate if the Appeal Board finds that
new information is "material to the resolution of the issues before [it]" and that,
"with appropriate opportunity for comment or rebuttal, [the information] might
well have changed the outcome of the appeal." Browns Ferry. ALAB-677, 15
NRC at 1393.
RULES OF PRACTICE:

NEW MATERIAL; VACATION

ADJUDICATORY PROCEEDINGS:
COMMISSION PROCEEDING(S):

NEW MATERIAL; VACATION
PRECEDENT

If an Appeal Board decision "was based on a record that no longer represents
the [current] situation ••• and will not be reviewed by the Commission, that
decision [should be] vacated and shall be given no weight as a precedent"
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Tennessee Valley Authority (Browns Ferry Nuclear Plant. Units 1, 2 and 3),
CLI-82-26, 16 NRC 880, 881 (1982).
RULES OF PRACTICE:

NEW MATERIAL; VACATION

ADJUDICATORY PROCEEDINGS:

NEW MATERIAL; VACATION

If, while a Licensing Board's decision is pending on appeal, the applicant
indicates its intention to alter its plans substantially, the Appeal Board may
vacate the Licensing Board's decision without prejudice. See Delmarva Power
& Light Co. (Summit Power Station, Units 1 and 2), ALAB-516, 9 NRC 5
(1979).
RULES OF PRACTICE:

NEW MATERIAL; VACATION

ADJUDICATORY PROCEEDINGS:
FEDERAL COURTS:

NEW MATERIAL; VACATION

VACATION

Agency practice of vacating a decision when circumstances change so as
to alter effectively the evidentiary record supporting a decision on appeal is
fully consistent with federal court practice. Rule 6O(b) of the Federal Rules of
Civil Procedure provides that new evidence diligently discovered after trial and
decision or "any other reason justifying relief' can deprive a judgment of its
operative effect. The "other reason" language in Rule 6O(b) simply "vests power
in courts adequate to enable them to vacate judgments whenever such action is
appropriate to accomplish justice." Klapprotl v. United States, 335 U.S. 601,
614:15 (1949).
RULES OF PRACTICE:

BURDEN OF PROOF

As the applicant of a license has the burden of proof, the principal focus of
the hearing is accordingly on its presentation, not the staff's. See Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331,345 (1973);
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-728, 17 NRC 777, 807, review declined, CLI-83-32, 18 NRC 1309
(1983).
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ADJUDICATORY HEARINGS:
NEPA REVIEW
NEPA:

CONSIDERATION OF NRC STAFF

NRC RESPONSIBILITIES

The adequacy of the staff's environmental review can be challenged in a
hearing. Diablo Canyon, ALAB-728, 17 NRC at 807.

NEPA AND AEA:

JURISDICTION; REQUIREMENTS

A finding of adequate protection of radiological health and safety under
the AEA and UMTRCA, does not necessarily mean that the NRC staff's
environmental review under NEPA is sufficient See generally Limerick Ecology
Action. Inc. v. NRC. 869 F.2d 719, 729-30 (3d Cir. 1989).

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES (TO
INFORM OF NEW INFORMATION)
There is a long-established obligation imposed on all parties in NRC adjudicatory proceedings to call to the attention of both the Licensing Board and
other parties "new information which is relevant and material to the matters
being adjudicated." Duke Power Co. (William B. McGuire Nuclear Station,
Units 1 and 2), ALAB-143, 6 AEC 623, 625 (1973).

STAFF TECHNICAL POSITIONS:
REGULATORY GUIDES:

APPLICATION

APPLICATION

Staff technical positions and the like do not have the force of regulations;
rathp.r, they provide guidance to applicants as to acceptable methods for implementing regulatory criteria. Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power S~tion), CLI-74-40, 8 AEC 809, 811 (1974); Petition/or
Emergency and Remedial Action. CLI-78-6, 7 NRC 400, 406-07 (1978). "Simply stated, [such] staff guidance generally sets neither minimum nor maximum
standards." Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-725,
17 NRC 562, 568 n.10 (1983).

RULES OF PRACTICE:

REOPENING OF RECORD

Under the Commission's Rules of Practice, a closed record will not be
reopened unless the movant satisfies the three criteria found in 10 C.F.R.
§ 2.734(a) - timeliness, safety or environmental significance, and materiality.
In addition, "[t]he motion must be accompanied by one or more affidavits which
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set forth the factual and/or technical bases for the movant's claim that the [three]
criteria ••• have been satisfied." 10 C.P.R. § 2.734(b).
RULES OF PRACTICE:

REOPENING OF RECORD

STAFF TECHNICAL POSITIONS:

SIGNIFICANCE

A staff "working paper" that serves only to explore a new approach and that
does not conflict with staff expert testimony in a proceeding is of no regulatory
significance. Consolidated Edison Co. of New York (Indian Point Station. Unit
No.2). ALAB-209. 7 AEC 971. 973-75 (1974). As such. a motion to reopen
based solely on such a working paper will be denied [d. at 972-74.
APPEAL BOARD(S):

AUTHORITY; ACTION ON NEW MATIERS

Although an Appeal Board has the authority to hear evidence and decide
matters in the first instance. the exercise of that authority has always been solely
a matter of discretion, dependent upon the particular circumstances of the case
and available resources.
UMTRCA:

PURPOSE

Congress enacted UMTRCA in 1978 to ameliorate the health and environmental hazards presented by uranium and thorium mill tailings. The purposes
of UMTRCA are twofold: first. to provide a remedial action program at inactive mill tailings sites. Pub. L. No. 95-604. § 2(b)(1). 92 Stat. 3022 (1978): and
second. to provide a program for the regulation of "mill tailings during uranium
or thorium ore processing at active mill operations and after termination of such
operations." id. § 2(b)(2). 92 Stat. 3022.
UMTRCA:

NRC REGULATIONS

The validity of the Commission's mill tailings regulations. specifically the
10 C.P.R. Part 40. Appendix A Criteria. has been upheld. Quivira Mining Co.
v. NRC. 866 F.2d 1246 (10th Cir. 1989).
UMTRCA: NRC REGULATIONS; NRC RESPONSIBILITY;
COST-BENEFIT ANALYSIS
The UM1RCA cost-benefit analysis only requires the ·Commission to conduct
"cost-benefit rationalization" in issuing regulations and managing mill tailings.
Quivira, 866 F.2d at 1251-58. That standard "requires the agency merely to
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consider and compare the costs and benefits of various approaches, and to
choose an approach in which costs and benefits are reasonably related in light
of Congress' intent" [d. at 1250 (citing American Mining Congress v. Thomas.
772 F.2d 617, 632 (lOth Cir. 1985), cerl. denied. 476 U.S. 1158 (1986) (AMC
I).

UMTRCA: NRC REGULATIONS; NRC RESPONSIBILITY;
COST·BENEFIT ANALYSIS
The agency's general endeavor to take into account the .. 'economics of
improvements in relation to benefits to the public health and safety,''' set forth
in the fifth paragraph of the Appendix A Introduction, 10 C.F.R. Part 40,
ensures that in future licensing actions the costs of regulation bear a reasonable
relationship to its benefits. Quivira. 866 F.2d at 1254.

UMTRCA:

APPLICATION; NRC REGULATIONS

The fourth introductory paragraph to Appendix A in 10 C.F.R. Part 40,
permitting licensees to propose equivalent alternatives to the Commission's
criteria, fully meets all of UM1RCA's site-flexibility requirements. Quivira.
866 F.2d at 1259-60.

UMTRCA:

APPLICATION; NRC REGULATIONS

The statutory language. of UM1RCA makes no positive distinction between
new and existing mill tailings sites, and the legislative history indicates only
that NRC is to "consider possible differences in applicability of regulations to
existing versus new tailings sites." Quivira. 866 F.2d at 1260 n.17.

UMTRCA:

NRC REGULATIONS; TAILING DISPOSAL SITES

Criterion 1 of Appendix A, 10 C.F.R. Part 40, sets forth the siting requirements of the Commission's mill tailings regulations. Among other things, Criterion 1 requires that the following three site features be considered in assessing
the adequacy of a disposal site: (1) remoteness from populated areas; (2) hydrologic and other natural conditions that contribute to the isolation of tailings
from groundwater; and (3) the potential for minimizing erosion over the long
term. 10 C.F.R. Part 40, App. A, Criterion 1.
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REGULATIONS:

INTERPRETATION

The starting point in interpreting any regulation is the language and structure
of the provision itself. Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-900, 28 NRC 275, 288, review declined, CLI-88-11, 28
NRC 603 (1988); lA Sutherland, Statutory Construction § 31.06 (4th ed. 1984).

REGULATIONS:

INTERPRETATION

In interpreting a regulation, we must bear in mind the elementary canon of
construction that the regulation should be interpreted so as not to render any
part inoperative; the whole of the regulation must be given effect. See Mountain
States Tel. & Tel. Co. v. Pueblo of Santa Ana, 472 U.S. 237, 249-50 (1985); 2A
Sutherland, Statutory Construction § 46.06.

REGULATIONS:

INTERPRETATION

"Although administrative history and other available guidance may be consulted for background information and the resolution of ambiguities in a regulation's language, its interpretation may not conflict with the plain meaning of
the wording used in that regulation." Shoreham, ALAB-900, 28 NRC at 288.

REGULATIONS:

INTERPRETATION

Disregarding portions of a regulation is a wholly unacceptable method of
regulatory construction. Rather, the regulation must be read as it is written
and in its entirety. See Natural Resources Defense Council v. EPA, 822 F.2d
104, 113 (D.C. Cir. 1987). See also Mountain States, 472 U.S. at 249-50; 2A
Sutherland, Statutory Construction § 46.06.

UMTRCA:

NRC REGULATIONS; TAILING DISPOSAL SITES

In judging the adequacy of an existing tailings site against the three siting
features of Criterion 1 in 10 C.F.R. Part 40, Appendix A, and then comparing
that site to alternative sites measured against the same siting requirements, the
differences between sites become matters of degree; they are nonetheless to be
measured by the same yardstick.

REGULATIONS:

INTERPRETATION

While care must always be taken not to apply dictionary definitions mechanically in ~nintended contexts, see Farmers Reservoir & Irrigation Co. v.
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McComb. 337 U.S. 755, 764 (1949), such application is appropriate where the
purpose of the Commission's word choice is evident
UMTRCA:

NRC REGULATIONS; TAILING DISPOSAL SITES

"[SJiting is of paramount importance in developing optimum tailings disposal
programs. The problem of tailings disposal cannot be approached with the
attitude that inadequate siting features can be compensated for by design." 45
Fed. Reg. 65,521, 65,524 (1980).
UMTRCA: NRC REGULATIONS; TAILING DISPOSAL SITES (NO
ACTIVE MAINTENANCE)
Criterion 12 of Appendix A, 10 C.F.R. Part 40, requires that the final disposition of mill tailings must be such that ongoing active maintenance is not
necessary to preserve isolation. See a/so 10 C.F.R. Part 40, App. A, Criterion 1.
UMTRCA:

NRC REGULATIONS; TAILING DISPOSAL SITES,

REGULATIONS:

INTERPRETATION (10 C.F.R. PARTS 40 AND 61)

It is clear from the Part 61 regulations themselves that the Commission did
not intend for any part thereof to be applied to Part 40 mill tailings disposal.
See 10 C.F.R. § 61.2.
REGULATIONS:

INTERPRETATION

If regulations are to have any meaning, express exclusions and prohibitions
must be obeyed. In some circumstances, if a regulation does not, define a
particular term, it may be acceptable to borrow the definition of a like term
from another part of an agency's regulations. But this can never be the case
where there are specific prohibitions against such application.

RULES OF PRACTICE:

SUMMARY DISPOSITION

Only if there are no genuine issues of material fact and the moving party
is entitled to a decision as a matter of law, may the presiding officer grant a
motion for summary disposition. 10 C.F.R. § 2.749(d). See. e.g.• Florida Power
& Light Co. (Turkey Point Nuclear Generating Plant, Units Nos. 3 and 4),
ALAB-660, 14 NRC 987, 1003 (1981) (citing Virginia Electric and Power Co.
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(North Anna Nuclear Power Station, Units 1 and 2), ALAB-584, 11 NRC 451,
453 (1980».

RULES OF PRACTICE:
FACT)

SUMMARY DISPOSITION (MATERIAL

A material fact is one that affects the outcome of the litigation or tends to
resolve any of the issues raised by the parties. See generally lOA C. Wright, A.
Miller, & M. Kane, Federal Practice and Procedure § 2725, at 93-95 (1983).

RULES OF PRACTICE:
FACT)

SUMMARY DISPOSITION (MATERIAL

If a disputed issue of material fact exists, a motion for summary disposition
must fail. See, e.g., Public Service Co. of New Hampshire (Seabrook Station,
Units 1 and 2), ALAB-924, 30 NRC 331, 345-47 (1989).

RULES OF PRACTICE:

SUMMARY DISPOSITION

In weighing the evidence, it is well-settled that all inferences must be drawn
in favor of the party opposing summary disposition. See, e.g., Adickes v. S.H.
Kress & Co., 398 U.S. 144 (1970).

RULES OF PRACTICE:
WITNESS(ES)

SUMMARY DISPOSITION; EXPERT

As has been observed, U[e]xpert opinion is admissible and may defeat
summary judgment if it appears the affiant is competent to give an expert opinion
and the factual basis for the opinion is stated in the affidavit, even though the
underlying factual details and reasoning upon which the opinion is based are
not." Bulthuis v. Rexall Corp., 789 F.2d 1315, 1318 (9th Cir. 1985). See also
Fed. R. Evid. 703, 705.

UMTRCA: NRC RESPONSIBILITY; COMPLIANCE WITH EPA
REGULATIONS
Concerning the longevity requirement of Criterion 6, the Commission recognized that ''EPA's primary design standard is 1,000 years. Accordingly, the
Commission has no discretion to promulgate a different design standard for
a shorter period." 50 Fed. Reg. at 41,856 (1985). ''The 200-year minimum
longevity requirement [of Criterion 6] provides relief in those unique reclama-

91

tion situations where the I,OOO-year criterion can be shown to impose too much
of a cost hardship. The Commission views the EPA longevity standard to be
1,000 years unless site specific circumstances preclude meeting 1,000 years."
Id. at 41,858.

UMTRCA:

NRC REGULATIONS; EPA STANDARDS

The concern of the Commission's mill tailings regulations that the design of
tailings disposal sites effectively resist human intrusion can be traced, in part,
to the EPA mill tailings regulations that are intended to inhibit the "misuse" of
tailings. See 40 C.F.R. § 192.20(a)(1); AMC I. 772 F.2d at 632-33.

LICENSE:

REVOCATION

RULES OF PRACTICE:

LICENSE REVOCATION

There no longer being a record and decision to support authorization of a
license amendment, it necessarily must be revoked as well. See Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-902, 28 NRC
423,434, review declined, CLI-88-11, 28 NRC 603 (1988).

AEA: HEARING RIGHT; HEARING REQUIREMENT (MATE~ALS
LICENSE)
The need for a new license amendment triggers the right to a hearing
under section 189(a) of the Atomic Energy Act. 42 U.S.C. § 2239(a)(I). See
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB785, 20 NRC 848, 884 n.163 (1984); id., ALAB-778, 20 NRC 42, 48 (1984),
aff'd sub nom. Anthony v. NRC, 770 F.2d 1066 (3d Cir. 1985).

ATOMIC ENERGY ACT (AEA): TRANSFER OF JURISDICTION TO
AGREEMENT STATE; HEARING REQUIREMENT
In any byproduct material licensing proceeding conducted by an agreement
state, section 274(0)(3) of the AEA requires the State to provide procedures
that include (1) an opportunity, after public notice, for written comments and
a public hearing, with a transcript, (2) an opportunity for cross examination,
and (3) a written determination which is based upon findings included in such
determination and upon the evidence presented during the public comment
period and which is subject to judicial review. 42 U.S.C. § 2021(0)(3). See
State Agreement Policy, 46 Fed. Reg. at 7544; 10 C.P.R. § 150.31(b)(3){i).
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TECHNICAL ISSUES DISCUSSED
Byproduct Material
Cell Design
Erosion
Half-lives
Intrusion Barrier
Mill Tailings
Probable Maximum Precipitation (or PMP)
Radioactivity Waste Storage
Site Suitability.
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William D. Seith, Chicago, Illinois (with whom Neil F. Hartigan, Springfield,
Illinois, and Michelle D. Jordan, Matthew J. Dunn, Douglas J. Rathe,
J. Jerome Sisul, Richard A. Verkler, Joseph Williams, and Joseph
M. Claps, Chicago, Illinois, were on the brief and pleadings), for the
People of the State of Illinois.
Joseph V. Karaganis, Chicago, Illinois (with whom James D. Brusslan,
Chicago, Illinois, and Robert D. Greenwalt, West Chicago, Illinois,
were on the brief and pl~dings), for the City of West Chicago, Illinois.
Richard A. Meserve, Washington, D.C. (with whom Peter J. Nickles and
Herbert Estreicher, Washington, D.C., were on the brief and pleadings)
for applicant Kerr-McGee Chemical Corporation.
Bertram C. Frey and Marc M. Radell, Chicago, lllinois, for amicus curiae
United States Environmental Protection Agency.
Ann P. Hodgdon (with whom Patricia Jehle was on the brief and pleadings)
for the Nuclear Regulatory Commission staff.

DECISION
Pending before us are the appeals of the People of the State of Illinois ("the
State'') and the City of West Chicago ("the City'') from the Licensing Board's
February 1990 initial decision authorizing the issuance of a license amendment
to the applicant, Kerr-McGee Chemical Corporation, for its West Chicago Rare
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Earths Facility.l The license amendment permits Kerr-McGee permanently to
dispose of approximately 376,400 cubic meters1 of radioactive thorium "mill
tailings" and other associated wastes in an .engineered "disposal cell" on 27
acres of the site of its Rare Earths Facility - a facility that will then be
decommissioned.' The site is located in the midst of a densely populated
residential area in the City of West Chicago in DuPage County, Illinois. The
waste is to be piled above grade, several meters over the water table, on
compacted clay soils. A cap is to be placed over the waste, composed of
several intermediate layers of clay, geotextile material, and sand and gravel,
topped with a two-feet thick "intrusion barrier" of graded clays and cobble and
a two-feet thick cover of topsoil and vegetation. All together, the waste pile is
to be approximately 35 feet high, with side slopes of 1:5.4
While the appeals were pending, several significant developments occurred,
including the Commission's approval of an agreement under section 274 of the
Atomic Energy Act (AEA), transferring regulatory jurisdiction over "section
11(e)(2) byproduct material" - like the mill tailings involved here6 - to the
State of Illinois. These significant developments subsequent to the rendering of
the LiCensing Board's decision prompted numerous motions and other filings
. over the last year from all of the parties, several of which remain undecided.
Upon consideration of the lengthy record in this proceeding, the initial
decision and related rulings of the Licensing Board, and subsequent pertinent
events, we conclude, as explained below, that the Licensing Board's decisions
must be vacated, or in the alternative reversed, and the license amendment
necessarily must be revoked. We also conclude that this NRC proceeding must
be terminated.

I.

BACKGROUND

Kerr-McGee produced thorium at the West Chicago facility from 1967, when
it acquired the plant in a merger with American Potash & Chemical Company,

lLBP-9(}.9. 31 NRC 150 (1990).
1 Acconling 10 c:ouruc1 for the State, this amounts 10 about 500,000 tats. App. Tr. 8.
'--rlilings" Irc I lind-like substance defined in aeclion 101(8) or the Uranium Mill Tailings Rldiation Control
Act of 1978 u "!he remaining portion of • mctsl-bcaring ore after some or all of welt metal, welt u uranium,
hu been extracted." Pub. 1.. No. 95-604, 92 StaL 3021, 3023 (1978). "[T]lilings or wastes produced by the
extraction or concentration of uranium or Ihorium from any ore processed primarily for its Ioon:c mate:rial content"
is eltarsctcrizcd u "byproduct material" under aeclion 11 (c)(2) of the Atomic Energy Act or 1954, u amended,
42 U.S.c. 12014(e)(2).
4NUREQ_0904, Supp. No. I, "Supplement 10 the Final Environmental Statement Related 10 the Dccommissioo·
ing of the Rare Earths Facility, West Oticago, nIinois" (Apr. 1989) [hereinafter SFESJ, at 3-310 3-7, 4-23, 4-85
10 4-87, B-6 10 B-l2.
'42 U.S.c. f 2021.
6 S66 supra note 3.
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to 1973, when it ceased this operation. The NRC has had the disposal of the
waste materials generated at the West Chicago site under consideration since
at least 1976.7 Shortly after Congress enacted the Uranium Mill Tailings Radiation Control Act of 1978 (UMTRCA),I the NRC staff issued a notice to
Kerr-McGee advising that its existing license for the West Chicago facility was
being amended to include a requirement that Kerr-McGee submit a detailed plan
for decontamination and decommissioning of the facility and disposal of the ore
residues located at the site.' Kerr-McGee submitted a "stabilization plan" in
August 1979, and several months later the Commission gave notice of its intent
to prepare a draft environmental impact statement (DEIS) "to support future
licensing action."IO The DEIS was issued in May 1982, followed a year later
by the Final Environmental Statement (FES). The FES prepared by the NRC
staff considered eight alternatives, none of which involved permanent onsite
disposal, as Kerr-McGee had proposed. The staff recommended approval of
onsite storage of the thorium mill tailings for an indeterminate period of time,
subject to monitoring before deciding whether to approve the site and cell design
for permanent disposal.ll
Soon thereafter, the Commission issued a notice of opportunity for hearing
on the licensing actions recommended in the FES, thus initiating this licensing
proceedingP The State's request for a hearing was granted and it was admitted
as a party to the litigation. Among the contentions it sought to raise was a
challenge to the staff's proposal for indeterminate onsite storage as an improper
segmentation under the National Environmental Policy Act (NEPA).13 The
State argued that Kerr-McGee's proposal for permanent onsite storage must
be considered and rejected. The Licensing Board agreed that permanent onsite
disposal must be considered, and, accordingly, it directed the staff to prepare
and circulate a supplement to its FES addressing this subject.'4
The instant proceeding essentially remained inactive until 1989, when the
staff issued its Supplement to the FES (SFES).15 The Licensing Board subsequently admitted several of the State's additional contentions based on the

7 Su Letter from R.E. Cunningham \0 Kerr-McGee (Nov. 16. 1978) [hereinafter 1978 Noticel_
8 Pub. L. No_ 95-604, 92 SiaL 3021 (codified in lcatlered lectiOOS of 42 U.S.C.).
'1978 Notice.
10 44 Fed. Reg. 72,246 (1979). Su ,eMrally Kerr-McGu Corp. (West Chicago Rue Earths neillty). CU-82-2,
15 NRC 232 (1982), afJ'd sub 110m. City o/Wut ClUcago Y. NRC, 701 F.2d 632 (71b Cir. 1983).
llSu UlP-~2, 20 NRC 1296.1299,1308,1313 (1984), recoMderatio,. tUtakd. UlP-85-3, 21 NRC 244
(1985).
1148 Fed. Reg. 26,381 (1983). The Commission IUbsequently directed Ibe formal belring procedures of 10
C.F.R_ Part 2. Subplrt O. \0 Ipply \0 \his Idjudication. Commission Order of Nov. 3,1983 (unpub\ished).
13 42 U_S.c. 14321.
14LBP_~2, 20 NRC It 1307-17 &: n.4S; LBP-&S-3. 21 NRC It 251-56.
15 Su ,upra note 4.
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SFES.16It also ruled on a staff motion to hold the proceeding in abeyance. The
occasion for the staff's motion was a then-pending request by the State, asking the Commission to transfer its jurisdiction over section II(e)(2) byproduct
material, like the mill tailings involved here, to the State, pursuant to section
274 of the AEA. The staff estimated that it would take 6 to 12 months for the
Commission to complete action on the State's request, and it expressed a desire not to devote further resources to this proceeding. The State supported the
staff's motion to hold the proceeding in abeyance, and Kerr-McGee opposed
it After considering the equities involved and the resources already expended
in the litigation, the Board denied the staff's motion and set a schedule for the
filing of summary disposition motions and hearingP
In the meantime, the United States Environmental Protection Agency (EPA)
reviewed the SFES and expressed certain concerns about permanent onsite
storage of the mill tailings. 11 Pursuant to its responsibility under UMTRCA,
EPA has promulgated the general health and safety standards (the "Mill Tailings
Standards," found in 40 C.F.R. Part 192), which the NRC applies and implements
in regulating the disposal of mill tailings under its own regulations in 10 C.F.R.
Part 40, Appendix A. After being apprised of EPA's concerns about the SFES,
the Licensing Board solicited comments from the parties.19 In addition, the
City of West Chicago, which had not previously sought to participate in the
proceeding,20 petitioned for and was granted permission to participate as an
interested government under 10 C.F.R. § 2.71S(c).21
Following the filing of motions for summary disposition by both Kerr-McGee
and the State, the Licensing Board resolved most of the issues in Kerr-McGee's
favor, and scheduled a two-day hearing on two of the remaining issues for the
next month.22 On February 13, 1990, the Licensing Board issued the initial
decision now before us on review. The Board concluded that EPA's concerns
about the SFES had "no direct impact on the admitted contentions" and thus
need not be considered.23 It then went on to resolve all the remaining issues in
Kerr-McGee's favor and, subject to two conditions, authorized the staff to issue
a license amendment to Kerr-McGee permitting permanent onsite disposal of the
16LBP.89-16, 29 NRC 508 (1989); Licensing Board Mcmonndum and Order of Iuly 12, 1989 (unpublished)
[hereinafter Iuly 12 Order].

17 LBP•89-16, 29 NRC at 516-18.
lIBoard Notificalion 89·6 (Iuly 12. 1989); Letter from R. Springer to 1. Swift Quly n, 1989). and Enclosure
[h=inaf\er EPA Commcntl m SFES]. au.ched to Letter from DJ. Rathe to III Frye (Aug. 21, 1989).
Licensing Board Memorandum and Order of Aug. 24. 1989 (unpub~).
20 Early in the proc:ccding. the West Chicago Clamber of Commen:e withdrew ill petilim to intervale. LBP·
84-42, 20 NRC at 1299 n.l.
21 Licensing Board Order of SCPL 5, 1989 (unpubliahed). This ltatus allows a govemmcntal entity to participate
in a hearing and 10 lite an appeal under 10 C.F.R.I2.762 without lpansoring ill own caltenliona. S.-10 C.F.R.

19

§2.715(c).
22LBP.89-35. 30 NRC 677 (1989); Licensing Board Mcmonndum and Order of Nov. 14. 1989 (unpublished).
23LBP·90-9, 31 NRC at 154.
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mill tailings in a cell as described in Kerr-McGee's application and supporting
materials.:M
The State and the City appealed and moved for a stay of the license
amendment authorization. Both Kerr-McGee and the staff opposed the grant
of a stay. On March 13, 1990, we denied the stay motion, explaining in a
subsequent memorandum that we could not find. at that time, any irreparable
injury - .. '[t]he most significant factor in deciding whether to grant a stay
request.' ''23 In this connection, we noted that
Kerr-MeGee's activities and expenditures over the next few months will be quite limited and,
for the most part, confined to site worle that would have to be conducted regardless of whether
the contaminated soils and sediments involved are ultimately disposed of onsite or at another
location. This being so, Kerr-McGee'slimited expenditures during the administrative appeal
process cannot reasonably be said to skew the ultimate cost-benefit analysis, should it need
to be revisited.26

During the briefing and consideration of the State's and the City's motions
for a stay, several related events occurred. On February 23, the staff issued
the license .amendment to Kerr-McGee.27 On or about March 6, however,
the City issued a "stop work" notice and informed Kerr-McGee that it was
obliged to comply with a local ordinance concerning dust control and erosion
before commencing the onsite disposal operation. Kerr-McGee challenged the
City'S action in federal district court. The court denied Kerr-McGee's request
for a preliminary injunction and was affirmed on appeal.28 Thus, although
Kerr-McGee's license amendment remains outstanding, disposal activities have
apparently not yet begun.
Before either the State or the City filed their briefs on appeal, we invited EPA
to file an amicus curiae brief expressing its views on the Licensing Board's
decision.29 EPA accepted our invitation. In its brief, EPA states that "the
disposal method currently approved in the Initial Decision may not meet all
of the applicable standards found in 40 C.F.R. ~ 192," and recommends that
we remand the matter to the Licensing Board for further consideration of the
:Mid. at 194-95.

25 ALAB-928, 31 NRC 263, 267 (1990).
26 14. at 268 (footnote emitted).
27 The CommiJsilll1'a Rules of Practice authorize the Director of Nuclear Material Safely and Safeguarda to issue
license amendmenu like that here involved within ten days of the Licensing Board', initial decision, despite the
~dency of an appeal. 10 C.F.R. §2.764(b).
28 Km.McGu Clumical Corp. Y. City o/Wut Chicago, 732 F. SuP!'. 922 (N.D.I1l.), affd, 914 F.2d 820 (7th
Or. 1990). The State also lOUght judicial intercession by the Illinois state court in this matter. It obtained a
temporary JeStnining order, enjoining Kerr-McGee fran beginning any cmstructioo activities at the ,ite or from
interfering with inspcctioo of the facility by State officials. S/au U TIL 110,,;,011 Y. K6"·McGu Clumical Corp.,
No. 9().CH-220 (Ill. 18th Or. Mar. 14, 1990).
29 Appeal Board Memorandum and Order
Mar. 21, 1990 (unpublished) (citing C01lfUlMn Power Co. (Big
Rock Point Nuclear Plant), ALAB-636, 13 NRC 312, 315 n.2 (1981».
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comments EPA submitted to the agency in July 1989 in connection with the
SFES.30
As a result of EPA's brief, specifying several areas in which that agency
believes the Kerr-McGee disposal proposal fails to satisfy the Mill Tailings
Standards, the NRC staff requested approximately two additional months in
which to file its brief in response to those of the State, the City, and EPA.
The staff's extension request noted that the EPA brief has a "potentially
significant bearing on the arguments made by the State and the City.''31 The
staff also asserted a need for more time to obtain additional information
from Kerr-McGee and to analyze it to determine whether there is warrant for
reconsideration of the staff's poSitions on certain issues in this proceeding, "for
example, regarding probable maximum precipitation and associated design and
maintenance implications.''32 We granted the staff's request.33
Over the next two months, the staff held several meetings with Kerr-McGee,
obtaining additional information and details about the disposal eell.34 At about
this same time, the staff was also in the process of reevaluating its generic
position on some of the same matters raised by the State during the hearing
and questioned by EPA in connection with the SFES. On August 10, the staff
filed its brief, opposing the State's and the City's appeals. The staff indicates
that it has changed its position on certain issues from that asserted before the
Licensing Board, and that its further, post-hearing review of Kerr-McGee's
disposal cell has resulted in "engineering specifications that may vary from
the engineering implications of conclusions reached by the Licensing Board.''3'
The staff nonetheless concludes that the proposed onsite disposal is adequate to
protect the public health and safety and satisfies the requirements of 10 C.F.R.
Part 40, Appendix A, "provided. • • that the license is amended to incorporate
the specifications for the protective rock and the other design details provided in
Kerr-MeGee's submissions [to the staff] of July 23, 1990 and July 31, 1990."36
While the staff acknowledges that the other parties are entitled to an opportunity
to respond to this new information, it urges that this process take place before
us, without a remand to the Licensing Board.l7

30 Amicru CIIriM Brief of the United States Environmental Protection Agency (May 21. 1990) [hereinafter EPA
Brief) at 2-3. IS. Su supra p. 96.
31 NRC Staff'. Motion for an Extension of Time (May 30. 1990) at I.
321d_ at 233 Appeal BOlIn! Memorandum and Order of June 6. 1990 (unpublished).
34 Suo •., .• Board Notifications 90-()4 (July 13. 1990); 90-05 (luly 31. 1990, reissued Aug. 7. 1990); 9G-06
(Aug. 3, 1990); 90-08 (Aug. 8, 1990). Although the State and City were permitted to attend these meetings. they
were not allowed to participate.

3SNRC Staff Brief in Respatse to the Brief. of the State of IDinois, the City or West OUcago and the U.S.
Environmental PIOteetion Agency (Aug. 10, 1990) [hereinafter NRC StalTBrief) at 38.
36 Ibid.

37/d. at 3&-39.
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The staff's brief prompted a motion from the State and the City to vacate the
license amendment issued to Kerr-McGee because
[t)he design approved by the [Ucensing Board) is IIOt the design now before the Appeal
Board. Indeed, Kerr-McGee and the NRC staff have now rejected the design assumption of
the [Ucensing Board-)approved project and have offered a. new design based on dramatically
different technical assumptions.38
.

The State and the City request that this maller also be remanded to the Office
of Nuclear Material Safety and Safeguards (NMSS) for processing as a new
license amendment application. In the alternative, the movants contend that
the adjudicatory record be reopened and remanded to the Licensing Board for
consideration in the flrst instance. Kerr-McGee opposes the motion, arguing
that any new developments occasioned by the staff's consideration of EPA's
concerns are beyond the proper scope of this proceeding. While the staff
contends that we should proceed with review of the Licensing Board's decision,
at the same time it has no objection to reopening for our consideration of certain
new information. The staff also repeats its earlier view that the other parties
should have a chance to respond to this new information.
Following the receipt of the State's, the City'S, and Kerr-McGee's briefs in
reply to that of the staff, yet another event occurred that would have an effect on
this protracted litigation. On October 17, the Commission approved the State's
request, pursuant to section 274 of the AEA, for the authority to regulate section
II(e)(2) byproduct material.39 This agreement, which took effect on November
I, 1990,40 led to another round of motions. The State and the City now maintain
that this proceeding is moot by reason of the Commission's transfer to the State
of regulatory control over the mill tailings here involved. Asserting a lack of
jurisdiction, they move for termination of the proceeding and vacation of the
Licensing Board's initial decision. Kerr-McGee opposes both terminating the
prcx.eeding and vacating the Board's decisions, and it urges us to resolve the
pending appeals. It also argues that, if we nonetheless terminate the proceeding,
the Licensing Board's decision should be allowed to stand for equitable reasons.
The NRC staff argues that the proceeding should be terminated but the decision
below should not be vacated.

38 Motloo to Vacate IS Moot the License Amendment and to Remand ••• to [NMSS) or to Reopen the Record
and Remand to Licensing Board (Aug. 31. 1990) [hereinafter Motion to Vacate] at 2 (emphasis in original).

39 Sial, o/llUlIOis. Cll-90-9. 32 NRC 210, recoMidtrarioll dtlli,d, CU-90-11 , 32 NRC 333 (1990), p,titioll/or
r,view p,Mi", sub 110111. K,rr·MeG" Ch,mical Corp. v. Ullilld SID/IS, No. 90-1534 (D.C. Cir. filed Nov. 14,
1990). The Canmission had previously entered into an agreement transferring jurisdictioo to the State over other
types of nuclear materiaL S" 52 Fed. Reg. 22,864 (1987), r,view dtlli,d 6ub 110111. K,rr·MeG" Cltemical Corp.
v. NRC, 903 F.ld 1 (D.c. Cir. 1990).
4°55 Fed. Reg. 46.591, 46.593 (1990).
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Finally, on December S, the llIinois Department of Nuclear Safety (IDNS)
notified Kerr-McGee that, as a result of the State's recent assumption of
jurisdiction over section l1(e)(2) byproduct material, it now has authority over
the NRC license issued to Kerr-McGee for the onsite disposal of mill tailings at
West Chicago. The IONS went on to inform Kerr-McGee that its license would
expire within 90 days of receipt of the letter (i.e., March 10, 1991), but that
Kerr-McGee could apply for a new license with the IONS.41 Kerr-McGee quickly
moved for a protective order from us, arguing that the IONS letter revealed an
inappropriate attempt to arrogate our authority to decide, among other matters,
the State's and City'S own pending motion to terminate and vacate. Kerr-McGee
claims that a protective order is necessary to preserve our jurisdiction and the
status quo, as well as to prevent unspecified irreparable harm to Kerr-McGee.
The State, City, and staff all oppose Kerr-McGee's motion.
On January 16, 1991, we heard lengthy oral argument from all the parties
(except amicus EPA) on the appeals; the motion to vacate the license amendment
and to remand for consideration of recent new developments in this case; and
the motion to terminate the proceeding for lack of jurisdiction and to vacate the
Licensing Board's decision.

II.

THE EFFECT OF THE TRANSFER OF
JURISDICTION TO ILLINOIS

The State and the City argue that, as a consequence of the Commission's
October 17, 1990, approval of the agreement transferring regulatory authority
over section ll(e)(2) byproduct material - the subject of this proceeding to the State, the Commission has affirmatively relinquished its jurisdiction (and
that of its adjudicatory boards) over the instant proceeding. In their view, this
lack of jurisdiction makes the case now moot, and our decision in the Sheffield
proceeding"l requires that we immediately terminate this case and vacate the
Licensing Board's decision, removing all operative effect43 In Sheffield, while
the case was pending before us on the appeal of the respondent in that showcause proceeding, the Commission agreed to transfer its regulatory authority over
the Sheffield waste disposal site to Illinois pursuant to a section 274 agreement.
Noting that the NRC staff had withdrawn (or was about to withdraw) its showcause order that initiated the proceeding, and citing the Supreme Court's decision

41Leuer from 1.0. Klinger to I.C. St.utet (dated Dec. S, 1990. and lUmped a. "n:cciftd" by Kctr-McGce on
Dec. 10, 1990), al1.lched .. Exhibit 1 to Kctr-McOcc'. Motion for a Prot«tive Order (Dec. 12. 1990).
42 US Ecolbn, It,,:. (Sheffield, JIlin";' Low-Level Radioactive Waste Disposal Sit.e), ALAB-866, 2S NRC 897

(1987).
43 Motion to Tcnninat.e Proceeding and to Vacat.e Initial Decision for Lac:lc oC IurUdiction (Oct. 22. 1990) at 1-3. .
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in United States \I. Munsingwear, Inc.," we vacated the Licensing Board orders
pending on appeal and terminated the proceeding.45
Kerr-McGee strongly opposes the State's and the City's motion. It points out
that, in responding to a petition for reconsideration of the decision approving
the section 274 agreement with lllinois, the Commission explicitly declined to
express an opinion as to how the motion to terminate and vacate should be
decided.46 Kerr-McGee also argues that "[t]he Commission has only approved
the State regulatory program in general terms and not as applied to any
specific site, including, in particular, the West Chicago facility.'''' In addition,
it distinguishes Sheffield and asserts that, inasmuch as the propriety of KerrMcGee's disposal plan remains a live controversy, the case is not moot,
making the application of Munsingwear both inappropriate and unfair in the
circumstances here:" The staff agrees with the State and the City that the
proceeding must be terminated, but argues against vacation of the Licensing
Board's decision, contending that neither Sheffield nor Munsingwear requires
such action here.49
We think it clear that, in executing the section 274 agreement with Illinois
last fall, the Commission did not intend for this proceeding to cease immediately
simply by virtue of the existence of that agreement Well aware of the status of
this proceeding, the Commission had at least two opportunities to terminate the
mauer itself or to direct us to do so, and, as Kerr-McGee points out, it declined
to do either.5O The Commission's approval of the agreement with Illinois is also
couched in unmistakably generic terms and refers to another potential, sitespecific proceeding involving the West Chicago site.51
Further, the Commission policy on the state agreement process, pursuant to
which the agreement was negotiated and executed, provides that,
liln effecting the discontinuance of jurisdiction. appropriate arrangemellls will be made by
NRC and the State to ensure that there will be no inlerference wah or inlerruption of licensed

activities or the processing of license applications. by reason of the transfer.52

The unquestionable intent of this NRC policy is that jurisdiction is to be transferred to an "agreement state" in an orderly manner, with minimal disruption
"340

u.s. 36, 39-41

(1950).

45 ShlIJUId, 2S NRC at 898-99.
46 Kerr-McGee Opposition to State and City Motion to Terminate and Vacate (Nov. 13, 1990) at 2 (citing IllillOis,
ClJ-90-II, 32 NRC at 334).
471d. at 3 (citing IllillOis. CU-90-9, 32 NRC at 216-17. and id.. ClJ-90-11. 32 NRC at 334).
481d. at 3. 7-15.
49 NRC Staff Response to loint Motion to Terminate Procccding and to Vacate Initial Decision (Nov. 19.1990).
50 Su ,"'I!rally IllillOis, CU-90-9, 32 NRC 210; id.. CU-90-11 , 32 NRC 333.
511d., ClJ-90-9. 32 NRC at 215-17.
52 ''Criteria for Guidance
States and NRC in Discmtinuancc of NRC Rcgu1atory Authority and Assumption
Thereof by States Through As-mcnt" [hereinafter State Agreement Policy), 46 Fed. Reg. 7540, 7543 (1981)
(emphases added).
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to any pending licensing proceeding, such as that here.$] The agreement with
Illinois in this case contains no indication that "appropriate arrangements" have
been made to assure this orderly process; indeed, it is silent as to its effect on
any pending licensing or enforcement p~eedings.S4 It is reasonable to infer
from this and from the Commission's statement declining to express an opinion
on how the motion to terminate and to vacate should be decided," however,
that those "appropriate arrangements" are to be fashioned in and through this
adjudicatory proceeding. Thus, in these circumstances, we find unpersuasive the
argument that the transfer of jurisdiction to the State in and of itself demands
immediate termination of this proceeding.
We also disagree with the State and the City that this proceeding is moot
and that the Munsingwear case thus requires vacation of the decisions pending
appeal. The Court in Munsingwear held that it is the duty of an appellate
court, upon motion, to reverse or vacate the judgment below and remand with a
direction to dismiss an action that has become moot "through happenstance"
while pending on appcal.$6 "Mootness" means the absence of a "case or
controversy"; i.e., "the issues presented are no longer 'live' or the parties
lack a legally cognizable interest in the outcome."S7 But here, Kerr-McGee has
not retreated from its onsite disposal plan, and the litigation over it promises
to continue among the principal parties in a variety of federal, state, and
administrative forums, amply demonstrating that the controversy is quite alive
and active. The State and the City have thus failed to meet their" 'heavy' "
burden of demonstrating mootness.$8
It is also clear from the case law that, even if this case can be considered
technically moot by reason of the agreement transferring jurisdiction over
byproduct material to the State, Munsingwear does not necessarily require
$3 1t cannot reasonably be disputed that "'the processing of Iiocnse applications" necessarily includes any hearing
held thereon.
S4 See 55 Fed. Reg. 46,591. The originalagreanent with D1inois (su 8UpTa note 39) is Iimilarly silent in this
regard. See 52 Fed. Reg. at 22,864. Nor do the Commission', "Agreement State" regulations abed any light on
what happens to proceedings pending at the time a section 274 agreement is executed. Sell 0 C.F.R. Part 150.
"Su IlliNJis. CU-9G-IJ. 32 NRC at 334.
36340 U.S. at 39-40. The Court applied this principle to unreviewed administrative decisions in AL MICAlifig
BarIl LiMS.lfIC. II. Ulfiud Statu. 368 U.S. 324 (1961).
$7 PfMWll II. McCormad:. 395 U.S. 486.496 (1969).
$8Su ColUIIy ollm Aflgtlu II. Davis. 440 U.S. 625,631 (1979) (quoting Ulfiud Statu II. W.T. GralllCo., 345
U.S. 629, 632-33 (1953».
Because our decision in Shqfitld. 25 NRC 897, represents a ,tnightforward application of Mwuiflg>war. it
docs not dictate a different outcome here. The State and the City cite to m1y one other case u I1lppott for their
view that, in and of itself. a transfer of jurisdiction !rom one authority to another. prior to the completion of
appellate review, render. a case moot and thereby requireII the vacation of the underlying decision. Their reliance
on excerpts taken out of context from our decision in Ke"-McGel Chemical Corp. (Kress Creek Decontamination),
ALAB-867, 2S NRC 900 (l987), however. is misplaced. We concluded there that the agreement in question had
not transferred jurisdiction to D1inois aver the patticular type or nuclear material" iuue in that proceeding. Thus,
it was not necessary for us to decide how the proceeding abould be terminated and if vacation was appropriate,
and we explicitly declined to do so. Iti. at 911 &. n.15.
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vacation of the judgment below. The Court stressed in Munsingwear that
vacating the lower court's decision was fitting only if "happenstance" prevents
the completion of appellate review and if that procedure does not prejudice the
rights of any of the parties.S9 Relying on this reasoning in Karcher v. May, the
Supreme Court dismissed the appeal for want of jurisdiction, but declined to
vacate the lower court's decision. The Court concluded that the "controversy
did not become moot due to circumstances unattributable to any of the parties.
The controversy ended when the losing party. . . declined to pursue its appeal.
Accordingly, the Munsingwear procedure is inapplicable io this case.''60So too,
the court of appeals in United States v. Garde declined to vacate the lower court's
decision, even though the case became moot while the appeal was pending. The
court determined that it would be unfair to the parties that prevailed below to
lose the ongoing benefits and operative effect of their victory in district court
as a result of actions taken by the losing party while its appeal was pending.61
Although one can debate where the responsibility, in fact, lies for effecting
the transfer of jurisdiction over mill tailings from the NRC to Illinois, no
one can reasonably characterize this event as "happenstance" or an action
"unattributable to any of the parties." The State actively sought this new
regulatory authority, over the strong objections of Kerr-McGee.62'fhis is not
to imply culpable behavior on the part of the State in seeking the transfer of
jurisdiction or on the part of the Commission in agreeing to it; indeed, section
274 of the ABA seemingly encourages such agreements. It does, however,
render inapplicable the mechanical application of the Munsingwear doctrine.
The Supreme Court also did not expect rigid adherence to Munsingwear when
the rights of any party might be prejudiced. While the extent of harm to KerrMcGee's rights can be disputed, it cannot be gainsaid that the act of vacating
the decision below, which would in turn necessarily require the revocation of
the license amendment already issued to Kerr-McGee,63 surely amounts to the
kind of prejudice the Court in Munsingwear sought to avoid.64 In other words,

'9340 u.s. at 40. The '1Iappenstance" that led to the mootness in MUMiII,-ar was dte decontrol of the price
of the canmodity sold by the n:spondent in that cue. This ccntnsts with the case at bar, in which the regulation
of the mill tailings at Kerr-McGee', West Oticago lite has not been e1iminated, but nther tnnsferred to another
authority.
60 484 U.S. 72, 83 (1987).
61 848 F.2d 1307, 1310 &; n.6 (D.c. Or. 1988).
6lWe note, however, that the Qty - also an appellant before \II (see supra p. 96 &; ncAe 21) - was not a party
to the State', request for the tnnsfcr of regulatmy authority.
63 SII i1tfra p. 149.
641n this regud, the Court made explicit reference to the fact that the decision mooted on appeal wu "only
preliminary." 340 U.S. at 40. Although the licensing Board', initial decision before us on appeal is a1so
"preliminary," it nonelbelesa became "immediately effective" insofar as it provided the authority for licaue
issuance, which latter action is considered final for pwposes of judicial review. See supra note 27: MQ.fsacltuselU
Y. NRC, 924 F.2d 311,322 (D.C. Or. 1991): Oystenlull AlliQllu Y. NRC. 800 F.2d 1201 (D.c. Or. 1986).
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if the decision below is to be vacated and the license revoked, it should be thus
after consideration on the merits, not as a consequence of applying the largely
procedural rule of Munsingwear.
Both courts and commentators recognize that, if there is any doubt as to
moobless, the better course is to decide the case. ''There is ample room for
discretion in deciding whether a case is moot, or whether some practical purpose
would be served by deciding the merits. If there is an adequate reason to preserve
the judgment, the appeal should be decided.''6j In short, the very principles that
underlie the Munsingwear doctrine strongly militate against its application by
rote in the circumstances here. Thus, insofar as the State's and the City'S
October 22 motion seeks the immediate termination of this proceeding and the
corresponding vacation of the Licensing Board's initial decision, by reason of
the Commission's approval of the agreement transferring jurisdiction over mill
tailings to the State, the motion is denied.

m.

DEVELOPMENTS SINCE THE ISSUANCE OF THE
INITIAL DECISION

As noted above, following the filing of the staff's brief on the merits in
response to their appeals, the State and the City filed a joint motion to "vacate as
moot the materials license amendment issued to Kerr-McGee" as a consequence
of the Licensing Board's initial decision, to remand this matter to the Director
of NMSS for review of "Kerr-McGee's new design/' and, in the alternative, to
reopen the record of this proceeding and to remand it to the Licensing Board for
consideration of "whether Kerr-McGee's new cell design satisfies" 10 C.F.R.
Part 40, Appendix A.66 The State and the City argue that this action has become
necessary because, subsequent to the issuance of the Licensing Board's decision,
(1) Kerr-McGee has made design changes; (2) the NRC staff has reversed the
position it took in the hearing below and has rejected the design approved by
the Licensing Board; (3) Kerr-McGee, the staff, and EPA have submitted into
the record of this proceeding substantial "additional material evidence that goes
to the heart of this matter;" and (4) Kerr-McGee and 'the staff now rely on the
rock riprap (i.e., clay-cobble) intrusion barrier (rather than the top vegetative
cover)67 as the primary means to prevent erosion.15lI
To understand the import of the State's and the City's motion. it is necessary
to view it in the context of the pertinent contentions admitted for litigation and
6.513A C. Wright. A. Miller. 8t E. Cooper. Fetkral PTtlCrice and Procedure 13533.10. at 430 (2d ed. 1984). See
ow Pit:hu v. UNfed Statu Btl. 01 Pl11'ole, 543 F.2d 2AO, 2A2 (D.c. Cit. 1986).
66Motion to Vacate at I (emphasis in original).
67 S .. lup"" p. 94.
68 Motion to Vacate at 2.
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the governing regulatory criteria. found in 10 C.F.R. Part 40, Appendix A.69
For example, Criterion 3 states that "[t]he 'prime option' for disposal of tailings
is placement below grade," but recognizes that full below grade burial may
not always be "practicable." In such cases, "it must be demonstrated that an
above grade disposal program will provide reasonably equivalent isolation of
the tailings from natural erosional forces." Criterion 4 establishes certain site
and design standards that "must be adhered to whether tailings or wastes are
disposed of above or below grade." fur instance,
(a) Upstream rainfall catchment areas must be minimized to decrease erosion potential
and the size of the floods which could erode or wash out sections of the tailings disposal
area.

• ••

(c) Embankment and cover slopes must be relatively flat after final stabilization to
minimize erosion potential and to provide conservative facton of safety assuring long·term
stability.•••
(d) A full self-sustaining vegetative cover must be established or rock cover employed
to reduce wind and water erosion to negligible levels.
Where a full vegetative cover is not likely to be self-sustaining due to climatic or other
conditions, such as in semi-arid and arid regions, rock cover must be employed on slopes of
the impoundment system. • • •
The following facton must be considered in establishing the final rock cover design to
avoid displacement of rock particles by human and animal traffic or by natural process, and
to preclude undercutting and piping:
Shape, size, composition, and gradation of rock particles (excepting bedding material
average particles [sic] size must be at least cobble size or greater):
Rock cover thickness and zoning of particles by size; and
Steepness of IDlderlying slopes.
Individual rock fragments must be dense, sound, and resistant to abrasion, and must be
free from cracks, seams, and other defects that would tend to IDIduly increase their destruction
by water and frost actions .•••

• ••

• •• In addition to providing for stability of the impolDldment system itself, overall
stability, erosion potential, and geomorphology of sUrro\Dlding temin must be evaluated to
assure that there are not ongoing or potential processes, such as gully erosion, which would
lead to impoundment instability.

Criterion 6 establishes the basic performance standard for a mill tailings
disposal system - i.e., a design that
provides reasonable assurance of control of radiological hazards to (i) be effective for 1,000
yean, to the exten[t] reasonably achievable, and, in any case, for at least 200 yean, and (Ii)
limit releases of radon·222 from uranium byproduct materials, and radon-220 from thorium
byproduct materials, to the atmosphere so as to not exceed an average release rate of 20

69 For • man: in·depth discussion or UMfRCA and the Appendix A criteria promulgated thcmmdcr, lee infra

pp.I23·29.
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picoQlfies per square meter per second. • • to the extent practiCable throughout the effective
design life determined pursuant to (i) above. [Footnote omitted]

Finally, Criterion 12 requires that "[t]he final disposition of tailings or wastes at
milling sites should be such that ongoing active maintenance is not necessary to
preserve isolation." State Contentions 4(c), 4(d), 4(e), and 4(g), admitted by the
Licensing Board, alleged that the Kerr-McGee proposal would require "active
maintenance" or would not minimize erosion, contrary to Criteria 3, 4, 6, and
12.10

In their motion to vacate, the State and the City focus on principally three
matters addressed by the parties in their presentations and resolved by the
Licensing Board against the position asserted by the State. First, they point out
that Kerr-McGee and the staff maintained below that the top vegetative cover
on the pile would provide the primary erosion protection:l1 Consequently, the
Licensing Board found that it was not necessary to "scrutinize the parameters
of the rock riprap intrusion barrier to determine if the barrier itself will prevent
erosion," as the State had urged.72
Second. the State and the City note that "the Licensing Board - at the
urging of Kerr-McGee and Staff - adopted a narrow definition of active
maintenance, such that Kerr-McGee's anticipated maintenance of the vegetation
cover could not be considered 'active.' ''73 Specifically, under Kerr-McGee's
proposal, for the vegetative cover "to be sustained permanently as a prairie
ecosystem[,] it must be burned or mowed every few years, otherwise natural
vegetative succession will cause a forest to develop."" As seen above, Appendix
A Criterion 12 dictates that no "ongoing active maintenance" must be necessary
in order to preserve isolation of the mill tailings." Appendix A, however, does
not define "active maintenance." The Licensing Board thus looked elsewhere
and adopted the definition of "active maintenance" in 10 C.F.R. Part 61, the
NRC regulations governing the "Licensing Requirements for Land Disposal

70 Su People or the State or illinois'[11 Additional Contentions al 2·3, alLlchcd to Motion for Leave to Amend
Contcntiona (May IS, 19&9); People's Reply to the NRC Staff's and Kerr-MeGee's Responses to the People's
Motion for Leave to Amend Contentions (June 16, 1989), Exhibit Bat 6-7; LBP-89-16, 29 NRC at SIS, 517; July
12 Order at 4.
71 Su, •.,., Opposition to State Motion for Summary Disposition and Kerr-McGee Cross-Motion for Dismisaa1
or Summary Disposition (Aug. 22, 1989) [hereinafter Kerr-McGee Cross Motion) at 37; NRC Staff Response in
Opposition to Illinois'[IJ Motion far Summary Disposition (Aug. 22, 1989) [hereinafter Staff Summlry Dispositioo
Rcspoo.sc) at 16-17.
72 Motion to Vlcate 113. S.. LBP-89-3S, 30 NRC II 686-88.
73 Motion to Vlcate at 3-4.
74LBP-89-3S, 30 NRC al683-&4.
"Criterion I, u well, 1lItc1 thai M[tJhc general goal or broad objective in ailing and dcaign decisiona is permanent
isolation or tailing. and usoc:iatcd contaminants by minimizing disturbance and dispcnion by natunl. forces, and
to do 10 without ongoing maintenance." S.. illfra pp. 132-40.
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of Radioactive Waste."76 That definition excludes "custodial activities such as
repair of fencing, repair or replacement of monitoring equipment, revegetation,
minor additions to soil cover, minor repair of disposal unit covers, and general
disposal site upkeep such as mowing grasS."77 Accordingly, the Licensing Board
concluded that "the maintenance contemplated by Kerr-McGee to preserve the
.prairie vegetation is clearly not 'active maintenance' as that term is defined in
section 61.2."711
.
Third, contrary to the State's position,79 Kerr-McGee and the staff contended
that it was not necessary to consider how a "Probable Maximum Precipitation"
(PMP) event would affect the erosion of the disposal cell. A PMP event is
the "theoretically greatest depth of precipitation for a given duration that is
physically possible over a particular drainage area at a certain time of year."BO
The Licensing Board concluded that the analyses performed by Kerr-McGee
and the staff, which were based on assumptions of storm magnitude somewhat
less than a PMP event, were acceptable under Appendix A and demonstrated
not be lost by erosion over its design life."11
that "the topsoil of the cell
The Board also found that

will

[t)he bare allegation that a larger stonn event should have been considered is insufficient
to call into question the analyses performed by Kerr-McGee and Staff.••• Moreover, the
definition of "active mainlenance" conlained in section 61.2 COIIlemplales that cerlain minor
repain to the cell cover are pennissiblc. The damage that Dr. Thien [the Slale'S witness)
alleges will take place appean to be of the sort that could be correcled by minor repain.B2

The State and, in most instances, the City challenge the Licensing Board's
rulings in regard to these matters in their briefs on appeal. They also note that
EPA, in its amicus brief, expressed reservations about the same concerns - i.e.,
reliance on the vegetative cover as the primary erosion barrier, the definition
of "active maintenance," and use of a storm less than a PMP event.83 Most
signi!icant, however, the State and the City contend that, during the pendency
of their appeals, the NRC staff "has abandoned its position before the [Licensing
Board] and has adopted virtually every concern related to erosion articulated by
Illinois, West Chicago and EPA.''84 They contend further that, as a consequence
76 LBP-89-35. 30 NRC at 682-83. But see infra pp. 14~. concerning the Licensing Board', rcIiancc on this
definition.
77 10 C.F.R. §61.2.
7ILBP.89-35. 30 NRC at 687.
79 Sec id. at 685.
10 American Meteorological Society, Glossary of Mtl6orology 446 (1959).
81 LBP-89-35, 30 NRC at 688.
82/d. at 689, recollSideraliofl dtflktl. Licensing Board Memorandum and Order oC Feb. 13, 1990 (WlpubUshcd)
[hereinafter Feb. 13 Order).
83 Motion to Vacate at 4-5. Set EPA Brief at 7-12.
84Motion to Vacate at 5-6. Sec id. at \1·12.
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of the staff's change in position on these various issues, Kerr-McGee has
made design modifications in the clay-cobble intrusion barrier, diversion ditch,
and sedimentation basin, and that the staff has acknowledged that these new
specifications must be incorporated into a new license amendment!'
The State and the City therefore argue that these changes have rendered moot
the license amendment approved by the Licensing Board and already issued to
Kerr-McGee, and that it would be "inappropriate" for us "to review the original
and withdrawn design" and the Licensing Board decision thereon.86 They
contend that the license amendment must be vacated and the design changes
referred to the Director of NMSS for the usual pre-hearing review given by the
staff to applications under 10 C.F.R. § 2.101 (a).17 In this connection, the State
and the City note that under section 189 of the Atomic Energy Act88 they are
entitled to a hearing on any such license amendment, and they invoke that right
here.89 In the alternative, they move for a reopening of the record and remand to
the Licensing Board for consideration of the new information generated since
the issuance of that Board's initial decision.90
Kerr-McGee opposes the joint motion. It contends at the outset that both the
EPA amicus brief and the NRC staff's response to EPA's concerns (presumably
as set forth in the staff's August 10 brief on appeal) should be "disregarded."91
Kerr-McGee denies that it has made any significant changes in the cell design
and directs most of its reply to a discussion of the PMP issue. Relying on
the "Erosion Evaluation" it submitted to the staff last summer in response to
the laUer's request for further information during the pendency of this appeal,91
Kerr-McGee asserts that it has "demonstrated" the adequacy of the cell design to
withstand a PMP event and erosion.93 Again focusing solely on the PMP issue,
Kerr-McGee also argues that none of the Commission's criteria for reopening a
record has been satisfied by the State and the City in their motion.9-4

85 /d. at 9-10. 12.
861d. at 12 (emphasis In original). 14.
17 Id. at 14. As Ihe staff notes. the acwal relief Ihat the Stlte and the Cily mean to leek through Iheir motion is
a vacatien m the Licensing Boord clccisien aulhorlzing Ihe license amendment.. NRC Staff Response to Stlte m
Illinois and City mWest OUcago Motion to Vacate or to Reopen Ihe Record (Sepi. 17. 1990) [hereinafter Stiff
Response to Motien to V.cate] at 3 n.2.
8842 U.s.C.12239_
89Motien to V.cate.t 15 n.9. 19 n.13.
90Id. .t 16-18 &: n.ll. 1be Stlte and Ihe City also note that EPA expressed concentI.bout ndistien dose and
groundwater pollutien and that even Ihe staff concedes that !his latter issue hu not yet been resolved. Id. It 5.
10-11.15-16. S.. ittfra pp. 148-49.
91 Ken-McGee Opposition to Motien to V.cate (S~ 10. 1990) [hereinafter Ken-McGee Opposition] .t 1.
91 S.. "Erosion Evaluatien: West OUc.go DiJpooal Cell" (July 23. 1990) [hc:rclnll\cr Erooien Evaluation].
enclosed wilh Board NotiJicatien 90-05.
93 Ken-McGee Oppositien at 14-15. 19. Indeed. Ketr-McGee un.bashedly claims that it hu m.de an MlU1ubutted
aNllUlChalu1Iged .bowIng Ih.t [its] design can wilhstand a PMI'" event.. Id. at 2S (emph.sis In original).
9-4/d. at 21-29.
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The NRC staff's reply to the State's and the City'S motion is confusing at best.
It notes that "Kerr-McGee has not withdrawn its design for the cell •••. , but
has merely specified certain design details in response to [the staff's] request."95
The staff fails to mention, however, that it requires a license amendment for
these newly·provided "design details."96 As for the alternative motion to reopen,
the staff does not object to reopening the record for consideration of the
"new evidence" contained in the Erosion Evaluation and the staff's ''Technical
Evaluation Report" on that Kerr-McGee submission," but urges us to receive
and consider the parties' briefs in reply to the staff before making a reopening
determination.98
A. We turn first to the movants' argument that the staff's changes in position
and the corresponding design specifications added by Kerr-McGee warrant
vacation of the Licensing Board's decision authorizing the issuance of the license
amendment to Kerr-McGee.
Agency case law makes clear that, when circumstances change while an adjudicatory decision is pending on appeal so as to supersede or to alter in a
significant way the evidentiary basis of that decision, the decision should be vacated. fur example, in Browns Ferry, after we completed our appellate review
of the Licensing Board's decision and while our decision was pending review
by the Commission, we learned that the Tennessee Valley Authority (IVA) had
substantially amended the waste disposal proposal at issue in that case through
various submissions it had made to the staff." Specifically, it ttansformed its
proposal to reduce, incinerate, and store low-level radioactive waste during the
life of the plant to a five-year onsite storage plan. ll1S We rejected TVA's argument
that this was not "a material alteration of its earlier presentation,"106 noting that
our prior decision in ALAB-664 I07 turned on the very matters now addressed
in TVA's latest submissions to the staff - i.e., "TVA's failure to explain on the
record how five year storage was to be separated from the original integrated
proposal including long-term storage and incineration."11I!
We thus found that the new information "was material to the resolution of
the issues before us," and that, "with appropriate opportunity for comment or
rebuttal, [it] might well have changed the outcome of the appeaI."I09 Further, we

95 Staff Response to Motion to Vacate at 3.
96 Su NRC Staff Brid at 38.
"This II&ff report is anamed to the NRC Starr Brief.
98 Staff Response to Motien to Vacate at 7-8. The State, the City, and

Kerr-McGee eam filed IUCh teply brief.
on October 5, 1990.
"T6MU.fU Vall6}' AlIlItority (Browns Ferry Nuclear Plant, Units 1,2 and 3), AUJJ.fU7,15 NRC 1387 (1982).
1M 1tI_ at 1389.
1061t1. at 1391.
107 15 NRC 1 (1982).
108 AUJJ-6n, 15 NRC It 1392
109ltl. &I 1393.
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dismissed as "disingenuous" TVA's assertions that its submission to the staff
"did not constitute an amendment [of its application]."I0.5 In this regard, we noted
that TVA's submissions were in response to the staff's requests for additional
information, and that the staff had advised TVA to amend its applicationYl6
At the time we learned of this significant change in circumstances, the Browns
Ferry proceeding was pending before the Commission for review. Indeed, the
Commission had already taken review and requested briefing of the issues. After
being apprised of the changed circumstances, the Commission then determined
that, "[s]ince ALAB-664 [the Appeal Board decision on appeal] was based on
a record that no longer represents the situation in this case and will not be
reviewed by the Commission, that decision is hereby vacated and shall be given
no weight as a precedent."I07 It also remanded the proceeding to us for further
action. IOS
Vacating a decision in such circumstances is also fully consistent with federal
court practice. fur instance, Rule 6O(b) of the Federal Rules of Civil Procedure
provides that new evidence diligently discovered after trial and decision or "any
other reason justifying relief" can deprive a judgment of its operative effect As
the Supreme Court has noted, the "other reason" language in Rule 6O(b) simply
"vests power in courts adequate to enable them to vacate judgments whenever
such action is appropriate to accomplish justice."I09
There can be no doubt that the staff's changes in position on the vegetative
cover as the primary erosion protection, the definition of active maintenance,
, and the use of the PMP event in erosion analyses - ,not just on a generic basis,
but in this case - constitute "a material alteration of its earlier prcsentation"110
to the Licensing Board. As the applicant and proponent of its cell design, KerrMcGee, of course, has the burden of proOf,111 and the principal focus of the
hearing is accordingly on its presentation, not the staff'S.111 But, as discussed

10' Ibid.
106/d. II 1393 n.5. Su id. II 1389.
I07T~Musu VailI)' AutMrilJ (Browns Fcny Nuclear PUnt, Uniu 1,2 and 3). ClJ·82-26, 16 NRC 880. 881
(1982) (emphlses Idded).
lOS Ibid. Su AL\B·711 , 17 NRC 30 (1983).
Similarly, in DdJPIIJrvtI Power" U,Itt Co. (Summit Power SlItion, Units 1 and 2). AlAB·516, 9 NRC 5 (1979),

while the Licensing Board'. decision approving the issuance of a limited wodc authorization was pending before
us on appeal. the applicant indicated it intended 10 alter its plans subsllntially. On the applicant' •• uggestion and
without objection Crom any other pany, we vacated the Licensing Board'. decision without prejudice. Although
the faeu of SllIIfIrIit suggest. basis for distinguishing thai decision from the insunt case, the fundamenlll principle
peruins: when c:iraunstances change .0 IS 10 alter effectively the evidentiary record supporting a decision on
"greal, that decision Ihould be vacated.
I K/oppron v. U,ulld StlJ/lS, 335 U.s. 601, 614-15 (1949).
110 BrowN Fmy, ALAB·677, 15 NRC II 1391.
111 Su Cort.rlUMn Power Co. (Midllnd Plant, Units I and 2), AL\B·I23, 6 AEC 331, 345 (1973).
111S~~ Pacific G/J$ twl Electric Co. (Diablo Canyon Nuclear Power PUnt, Units 1 and 2), AL\B.728, 17 NRC
m, 807, r~jew dtCliMd, ClJ·83·32, 18 NRC 1309 (1983). As Diablo Carryo" noles, however, the ldequacy
.
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(Corllitrued)

below, the staff's former positionon each of the three identified issues amounted
to a significant part of the evidentiary record and was accorded substantial weight
by the Licensing Board.
As a consequence of Kerr-McGee's reliance on the top vegetative cover to
provide the primary protection against erosion and the staff's then-support of
that position, the Licensing Board rejected the State's efforts to pursue in greater
detail the adequacy of the underlying clay-cobble intrusion barrier. The Board
noted that Appendix A does not require such an "intrusion barrier," and that
it was included in Kerr-McGee's design "to provide added assurance of cell
stability in the event that the topsoil layer is lost for some unspecified reason
during the design life of the cell."113 It then specifically referred to a staff
analysis showing
that erosion of the surface layer might take place on a time scale well in excess of the design
life of the cell[,] ••• that it poses no credible mechanism by which the topsoil might be lost
within 1000 yean[.] ••• [and] that if the soil layer is lost by some unspecified mechanism
the intrusion barrier would offer long-term protection.1I4

The Board thus concluded that "there is only a very remote possibility that
the barrier will be required to perform an erosion control function within the
design life of the celI."115 The State criticized the absence of certain information
concerning the size, composition, and distribution of rocks in the clay-cobble
intrusion barrier. Acknowledging that the "final choice of materials has not been
specified" and that "no computations that rely on graded particle sizes in the
intrusion layer have been performed," the Board responded that the "allegation
does not rebut Kerr-McGee's and Staff's evidence or establish the materiality
of the missing data."116
The staff now "places no reliance on the vegetative cover."1l7 Instead, for the
purpose of satisfying the criteria of Appendix A, the staff regards the underlying
clay-cobble layer in the Kerr-McGee cell design "as the principal erosion
barrier."118 This position is assertedly based on the recently completed "Final
Staff Technical Position: Design of Erosion Protection Covers for Stabilization
of Uranium Mill Tailings Sites" (May 1990 Draft) [hereinafter STP], which
of the starr. mvironmenta1 review can be challenged in a hearing. In Ihe instmt case. it would be exuemc1y
cliflicu1t to chlracterize the issues IS
rellting to ~iwr radiological heallh Ind ..fety matten under Ihe AEA
Ind UMTRCA, or Ihe adequacy of Ihe staff'. cnvironmc:nta1 review under NEPA. Su leMraily U-rid Eco/o"
Action,lnc.... NRC. 869 F.2d 719.729·30 (3d Cir. 1989).
113 LBP.89.35, 30 NRC It 687 (emphasis added).
114 Ibid.

SO'' 1

m Ibid. (emphuis added).
116I<1..t 688 &; 0.17.
117 NRC Staff Brief at 35. S~~ Affidavit of T.L. Johnsen [hereinafter Johnson Affidavit), attached to NRC Staff
Brief,115.
118 NRC Staff Brief at 36. S~~ Johnson Affidavilat 5.
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reflects a preference for rock, rather than vegetative, covers. 119 The staff also
indicates that, based on its evaluation of the additional design details provided by
Kerr-McGee last summer (i.e., specifications for the rock component of the claycobble layerllO), the clay-cobble barrier will satisfy regulatory requirements.121
The staff adds, however, that these specifications for the protective rock must
be incorporated into a new license amendment for the cell.lll
It is now apparent that the previously-lacking details and computations
concerning the clay-cobble intrusion barrier - which the Licensing Board found
to be immaterial in light of the role of the vegetative cover as the primary erosion
protection - have become so material to the staff's analysis that they must be
incorporated into a new license amendment Nor can it still be said that "there
is only a very remote possibility that the [clay-cobble] barrier will be required
to perform an erosion control function within the design life of the ceU";123
the staff's new analysis assumes that is exactly the function that the clay-cobble
layer will perform. It is of no moment here that the staff has reviewed these new
design details and pronounced them sufficient to satisfy the pertinent regulatory
criteria. The other parties, namely the State and the City, have not had an
opportunity to undertake such a review and to challenge the new analyses within
the hearing process, as is their right. l24 Moreover, the new information relating
to the clay-cobble layer is now of concededly greater significance than was
ascribed to it during the hearing and at the time the Licensing Board rendered
its decision on summary dispOSition. In fact, as a result of the staff's change
in position, the principal focus of erosion control - and thus compliance with
Appendix A - is now on the clay-cobble layer of the cell, not the top vegetative
cover. So, too, the principal focus of the hearing has necessarily changed.
Inextricably related to the staff's change in position on the primary protection against erosion is its about-face on what constitutes "ongoing active maintenance" prohibited by Criteria 1 and 12. As noted earlier, at Kerr-MeGee's
urging and without objection from the staff,125 the Licensing Board borrowed the
definition of "active maintenance" from other NRC regulations not specifically
concerned with mill tailings disposal. The definition of "active maintenance"
119 STP at 7-S, 11-12, 13-14, 17. 1be STP was transmined to the panics and us with a Memorandum from IJ_
swift to CJ. Hauglmey (Iune 12, 1990)_
IlO Suo •., .• Erosion Evaluation at 18-22, 33-37; Bcud Notification 9()'06, Enclosure 2 (Leacr from Kc:n-McGee
to CJ. naughney (July 31,1990). providing additional infonnation and calculations).
III NRC Staff Brief at 36. See STP at 9-10, 18-19. conccming scrutiny of rock durability, quality, and placement.
122 NRC Sulf Brief at 36, 38; Affidavit or R.M. Bernero [hereinaf\cr Bernero Affidavit), atuc:hed to NRC Sufi'
Brief, at 4; Affidavit of IJ. Swift [hereinafter Swift Affidavit), atuched to NRC Staff Brief, at 9.
Il3LBP_S9-3S, 30 NRC at 687.
124 Indeed, at the time the SUle aul:mined its contentions. it did 10 on the basi. thlt Kc:n-McGee and the luff
both viewed the vegeutive cover IS the primary erosion protection. Thus, it is net awprising that the SUle'.
callentims did net focus at Mensinecring cIeulls of the specificity [now) involved in Kc:n-McGee'. ErowlI
E'ICI!uatioIl." NRC Sufi' Brief at 38 n.17.
125 Su id. at 3S.
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contained in 10 C.F.R. § 61.2 and adopted by the Board excludes the mowing and
related activities on which the Kerr-McGee proposal relies in order to maintain
the prairie grasses in the top vegetative cover.l26 The Licensing Board relied on
this definition in rejecting, on summary disposition, the State's complaints that
the vegetative cover was flawed and did not provide the "reasonably equivalent
isolation of the tailings from natural erosional forces" required by Appendix A
Criterion 3127 for above grade disposal'!:Z! The Board also concluded that, under
its "active maintenance" definition, minor repairs to the cell necessitated by a
PMP event could be performed. 129
The staff, however, has changed the position it presented to the Licensing
Board on "active maintenance."130 The STP acknowledges that "the goal
of any design for long-term stabilization to meet applicable design criteria
should be to provide overall site stability for very long time periods, with no
reliance placed on active maintenance."131 To that end, the staff now defines
the "active maintenance" prohibited by Appendix A Criteria 1 and 12 as "any
maintenance that is needed to assure that the design wiII meet specified longevity
requirements. Such maintenance includes even minor maintenance, such as the
addition of soil to small rills and gullies."m As a result of applying this new
definition to the case at bar,m Kerr-McGee's maintenance plan for the prairie
grasses in the vegetative cover may not be taken into account in determining if
the cell provides adequate erosion protection - explaining why the staff now
regards the underlying clay-cobble layer as serving that pwpose. l34
As for consideration of a PMP event in determining whether the cell design
can withstand erosion and meet the longevity requirements of Appendix A
Criterion 6, the Licensing Board rebuffed the State's efforts, supported on
summary disposition with an expert affidavit, to join this issue.135 In doing
so, the Board noted that "Appendix A does not specify particular criteria for
assessing longevity based on a design flood or storm."136 Thus, the Board relied
on analyses of the staff and Kerr-McGee that used assumptions of storms of
lesser magnitude than a PMP event and based calculations on variations of
126LBP_89_35. 30 NRC II 682-83.
127 10 C.F.R. Part 40. App. A. Criterim 3.
128 S66 LBP-89-35. 30 NRC II 686-87.
129ttl. II 689. The Board cited its "Ictive maintenance" definition in summarily cfuposing oC yet another issue.
human intrusion. ttl. II 690. For additional discussion of this oontcntion. 666 ;ttfra pp. 147-48.
130 NRC Staff Brief II 35.
131 STP 113.
m/bid. (cmphuis in original).
133 Any doubt thaI the stafl' has Ipplied its generic STP 10 Kerr-McGee's proposal is dispclled by a Leuer from
J. Swift 10 Kerr-McGee (June 25. 1990) [hereinaCter Swift LeuerJ. It1Ic:hed 10 Board Notilication 9O-1W.

134 Johnsm Affidlvil II 5.

i"'ra pp. 145-47, cmccming whether the Licensing Board erred, in any even!, in granting IUI1U1llry
of this issue.
13 LBP-89-35, 30 NRC II 688.
135 S61

d~ition

113

the Universal Soil Loss Equation, which the Board found did not use a PMP
event as a parameter.l31 The staff's SFES, for example, used "a rainfall factor
derived from 25 years of record expressed in annualized terms."l38 The staff
also accepted the use of less than a PMP event because "the disposal cell could
be repaired if a worse event damaged it," and, as noted above, the Licensing
Board agreed.139
Once again the staff confesses that its current position on the PMP event
differs from that presented to the Licensing Board. The STP provides that
"[t]he design flood or precipitation event on which to base the stabilization plan
should be one for which there is reasonable assurance of non-exceedance during
the lOoo-year design life." Thus, the STP concludes that the so-called "1000year flood" - an event with a probability of 0.001 per year and a 63 percent
chance of being equalled or exceeded during the l000-year design life - would
not meet the reasonable assurance test. But the STP does find the PMP event
to be of "sufficiently low likelihood that the NRC staff concludes that there
is reasonable assurance that larger events will not occur during the lOoo-year
design life. Therefore, the staff accepts the use of these events as design events
for a stabilization plan."l40 Other events may be used, but only with detailed
justification. In this case, however, the staff's affidavit makes clear that, as EPA
has urged, "the disposal cell should be designed to withstand an occurrence
of the PMP event because no other precipitation event provides reasonable
assurance that a more severe event will not occur within 1000 years."141
Like the staff's revisionist view on what constitutes "active maintenance,"
its new-found reliance on the PMP event inexorably led to the staff's retreat
from the vegetative cover to the underlying clay-cobble layer as the primary
erosion barrier.141 But after requesting and receiving additional specifications and
analyses from Kerr-McGee on the clay-cobble layer, the staff determined that
this layer can withstand a PMP event lO And, as noted above, the staff believes
that the proposal now satisfies the requirements of Appendix A, provided
Kerr-MeGee's license is amended to incorporate the rock specifications and
other design details. The staff nonetheless recognizes, however, that the other
parties must be afforded an opportunity to address the new design details and
analyses. l«

137ft! .t 688·89.
138ft! .t 688.

139 NRC Staff Brid .t 35; LBp·89·35. 30 NRC .t 689; Feb. 13 Order.t 1-4.
140STP.t 5.
141 Johnson Affidavit .t 4. See NRC Staff Brief .t 34-35.
141NRC Staff Brid .t 35; Johnson Affidavit at 3.
143NRC StaffBrid.t 36; Iohnson Affidavit.t 4.
1« Seuupra pp. 98. 109.
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The preceding discussion reveals that, as in the Browns Ferry proceeding,
there has been "a material alteration" in an earlier presentation to the Licensing
Board (i.e., the staff'S),145 and the decisions pending before us on appeal are
"based on a record that no longer represents the situation in this case," warranting
vacation of those decisions. 146 The Licensing Board gave substantial weight to
the staff's views and analyses concerning the Kerr-McGee proposal, and the
staff has now significantly altered those views in several critical areas. As
the Director of NMSS delicately puts it, "the position on design for erosion
protection that the NRC staff presented to the • • • Licensing Board • • • in
this proceeding had apparently lagged behind other developments taking place
within the NRC."147 In a further example of the staff's gift of understatement,
it notes that its (belated) review of the Kerr-McGee proposal "has resulted in
engineering specifications that may vary from the engineering implications of
conclusions reached by the Licensing Board," and that "[t]he basis for these
conclusions is, in some respects, different from that reflected in the hearing
record."148 In fact, the changes are so significant that the license already issued
by the staff to Kerr-McGee must now be further amended. 149
Moreover, the staff's reevaluation of Kerr-McGee's proposal since the issuance of the Licensing Board's decision was not simply a matter of confirmatory, post-hearing review or an effort to "tie up loose ends." The staff's
first written request to Kerr-McGee for additional information refutes any such
notion:
At the present time [almost four months after the license was issued), it is not clear that the
designs of the top and side slopes, the divenion channels, or the sedimentation basin are
adequate to resist erosiOn to the e;ct~nl that the r~quiT~menlS of 10 CFR 40 App~ndix A ar~
met. • • • The staff expects that, upon further evaluation and analysis, Kerr-McGee may
decide to redesign several features. l30

145 ALAB-677. IS NRC at 1391.
146CU_82_26. 16 NRC at 881.
147 Bcmcro Affidavit at 1-2. We wmder how the ltaff positim could "hg behind." inasmuch as a draft vcrsim of
the STP WlS apparently in preparation by NMSS at about the lime time as the SFES m Kerr-McGcc'a proposal
(also prepared under the auspices of NMSS), and WlS made available for public comment about three weeks before
the staff filed its IeSpa1sc to the State', motion for summa!)' disposition of the involved contentions and three
months before the licensing Board issued its summa!)' disposition decision. Su S4 Fed. Reg. 33,101 (1989).
At a minimum, the staff was seriously remiss in the fulfillment of the long-established obligation imposed on all
parties in NRC adjudicato!), proceedings to call to the attention of both the licensing Board and other parties
"new infonnation which is relevant and material to the matters being adjudicated." Dw Power Co. (W"illiam B.
McGuire Nuclear Station, Units 1 and 2), ALAB-143, 6 AEC 623, 625 (1973). Had the staff done 10, it is quite
likely that this proceeding would now be in a different posture entirely.
Su infra note 189, concerning the State', effort to bring the dra1\ STP to the attention of the licensing Board.
148NRC Staff Brief at 38 (emphasis added).
.
149 1bid. A. Kerr-McGee notea, NRC staff theology hIS long maintained that only N';gnificant" design changes
require a license amendment. K=-McGee Opposition at 20 n.24 (citing Pacific Gas " Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), D0-82-10, 16 NRC 1205, 1207 n.4 (1982».
150 Swift Leuer, Enclosure 3 at 1 (emphasis added).
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Referring to the clay-cobble layer, the staff stated that it "considers such analyses
to be incomplete and unacceptable."I'1 The staff ultimately may have reached
essentially the same outcome as before - i.e., the requirements of Appendix
A are now met, subject to a new license amendment - but that conclusion is
based on new information not presented to the Licensing Board, reviewed on the
basis of significantly different staff standards, and untested in an adjudicatory
context
Kerr-McGee argues that the S1P, on which the staff's new position is
based, "is of no binding regulatory significance."ISl To be sure, staff technical
positions and the like do not have the force of regulations; rather, they provide
guidance to applicants as to acceptable methods for implementing regulatory
criteria. m "Simply stated, [such] staff guidance generally sets neither minimum
nor maximum standards."IS4 The issue here, however, is not whether the staff's
new S1P on erosion protection for mill tailings covers is ultimately controlling
vis-a-vis the pertinent regulatory requirements. The significance of the S1P is
that it represents a material change in the position and- evidentiary presentation
by the staff in the hearing below - a position to which the Licensing Board
gave substantial deference in its decision. Whether the new staff position is
"correct" or not remains to be seen. What is clear now is that the existing
evidentiary basis for the Licensing Board's decision on erosion issues has itself
been eroded to a major extent
Kerr-McGee also complains that "[t]he erosion issue has come to the fore
chiefly as a result of a brief filed with this Board by the EPA," a brief that
allegedly ''raises new issues."1SS It thus urges us to disregard all such matters. lS6
But the current posture of this proceeding cannot be attributed to the filing of
EPA's amicus brief on appeal. As has been shown, the State attempted to pursue
its various contentions asserting non-compliance with the Appendix A criteria
on erosion protection, but it failed on summary disposition of issues concerning
the vegetative cover, active maintenance, and the PMP event - all issues on
which the staff has now changed its views.
Moreover, the differing views of EPA in nine areas were made known to all
the parties and the Licensing Board well before summary disposition motions
were filed.1S7 In August 1989, the Licensing Board requested the parties' advice
lSI Ibid.
1'2Kerr.McGcc Opposition at 26.
m V~rlllOlII YanU~ Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), CU-74-40, 8 AEC 809, 811
(1974); P~titiollfor E-rr~rtey aM R~_dial Actioll, CU-7S-6, 7 NRC 400, 406-07 (1978).
IS4COIl.rl4lMT.f Power Co. (Big Rodr. Point Nuclear Plant), ALAB-72S, 17 NRC 562, 568 n.lO (1983).
I"Kerr·McGcc Opposition at 11.
1'614. at 1.
157 Su Board NotiJication 89-6 (ncting that "EPA staff • • • wanted their comments brought effectively to the
attention of the decision·makc:n, i.e., to the Atomic Safety and licensing Board"); EPA Comments on SFES at

(COllli1UUd)

116

as to whether those EPA views related to any of the admitted contentions, but
the Board did not issue its judgment thereon until the following February, when
it rendered the initial decision completing its consideration of the case. The
Board then concluded, with no explanation, that "EPA's concerns .•• have no
direct impact on the admitted contentions" and "need not be considered in this
proceeding. "158 In this connection, the Board stated that "minois found a nexus
between most of the EPA concerns and its own admitted contentions while the
Staff and Applicant find the relationship remote."I59 The Board's characterization
of the parties' comments, however, 'does not square with the record.
The staff responded, also with the benefit of no explanation whatsoever,
that "the EPA's concerns do not impact the admitted contentions."lt1O KerrMcGee acknowledged, however, that EPA's comments on the SFES related to
several of the State's admitted contentions, including those concerned with longterm maintenance and siting.161 Kerr-McGee stated that these concerns should
nevertheless have no effect on this proceeding because, "[t]o the extent that the
EPA concerns are encompassed by the admitted contentions, those concerns will
be addressed."I62 As we have seen, however, that prediction did not come true.
Thus, while many of the issues addressed in EPA's amicus brief coincide
with the staff's changes in position and the bases for the State's and the City'S
motion to vacate, it is clear that these are not "new" issues, appearing for the
first time on appeal. In any event, the fact that the staff may have changed
its position due to a belated sensitivity to EPA's concerns is irrelevant; the
dispositive fact is the staff's change in position, irrespective of the motivation
for it
We therefore agree with the State and the City that those portions of the
Licensing Board's decision that concern the vegetative cover as the primary
erosion barrier, "active maintenance," and erosion analyses that are not based
on a PMP event must be vacated. l63 Specifically, this includes the Board's
disposition of Contentions 4(c), 4(d), 4(e), and 4(g), as well as Contentions 2(k),
2(P), 2(s), 2(u), and 2(h), which the Board found were essentially duplicative. 1M
We address in a later portion of this opinion the effect of this ruling on the
future course of this proceeding and on the outstanding license issued to KerrMcGee. 1M
6-9 (concerning activc maintenance, erosion, thc 1()()().ycar standard, compliance with NRC regulatory criteria,
etc,),
158 LBP_9(}.9, 31 NRC at 154.
159 / 4. at 153.
1t1O NRC Staff', Response to Memorandum and Order of AUguSt 24, 1989 (Sept. 8, 1989) a13.
161 Kerr-McGee', R~ to \he Board', Questions (Sept. 8, 1989) at 3-4.
162 /4. at S (emphasis added).
163 BrowllS F~",. CU-82-26. 16 NRC at 881_
164LBP_S9_3S. 30 NRC at 68(}'90. 701..()2; LBP-9(}'9. 31 NRC at 190.
165 S~e infra pp. 149-50,
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B. The State and the City have also moved, in the alternative, to reopen the
record for further consideration by the Licensing Board of the new developments
discussed above. We conclude that, even if the Browns Ferry decisions did
not compel vacation of the Licensing Board's decision on the involved issues,
reopening would clearly be warranted.
Under the Commission's Rules of Practice, a closed record will not be
reopened unless the movant satisfies the following three criteria:
(1) The motion mun be timely, except that an exceptionally grave issue may be
considered in the discretion of the presiding officer even if untimely presented.
(2) The motion must address a significant safety or environmental issue.
(3) The motion must demonstrate that a materially different result would be or would
have been likely had the newly proffered evidence been considered initially.l66

In addition, "[t]he motion must be accompanied by one or more affidavits which
set forth the factual and/or technical bases for the movant's claim that the [three]
criteria. • • have been satisfied."I67 The State's and the City's motion easily
meets all of these requirements.
1. The motion was clearly timely. It was filed within just three weeks of
the staff's brief, in which the staff confirmed for the first time through affidavits
that it had, in fact, changed its position on the critical issues discussed above.
Kerr-McGee complains, however, that, insofar as the PMP event is concerned,
the motion is untimely.l68 In its view, the State only belatedly attempted to
establish that a PMP event should be evaluated, and "the Licensing Board denied
consideration of the matter in part on the basis that the issue should have been
advanced earlier."I69 Thus, Kerr-McGee reasons that "[i]f the PMP issue was
untimely when advanced before the Licensing Board, it obviously cannot be
timely now."I70
The problem with Kerr-McGee's argument is that the Licensing Board never
rejected the PMP issue as untimely. When the Board first considered this .
matter on summary disposition, there is no discussion whatsoever about the
timeliness of the issue.17I Rather, the Board ruled against the State on the PMP
issue for essentially three reasons: (i) it believed Appendix A does not require
consideration of such an event; (ii) it found the State's argument and supporting

16610 C.P.R. 12.734(a).
1671d. 12.734(b).

168 Kerr.Mc:Gce Opposition at 24-25.

None of Kerr-Mc:Gce', 'rguments with respect to the motion to reopen
addressca the ,ctivc maintenance and vcgcutive cover issues. For its part, the NRC 'taff docs not challenge the
timclincss of the motion to reopen or object to reopening for consideration of certain information provided by
Kcrr-Mc:Gce and the iliff. Staff Response to Motion to Vacate at 7.
169 Kerr-Mc:Gce Opposition at 24-25 (citing Feb. 13 Order at 4).
170 1d. at 25.
171 See LBP-89-35, 30 NRC at 685. 688-89.

affidavit insufficient to withstand summary disposition, in light of the staff's
and Kerr-McGee's analyses based on lesser magnitude rainfall events; and (iii)
the definition of "active maintenance" adopted by the Board permits minor·
repairs to the cell cover that might be necessary as a result of a PMP event.172
The State sought reconsideration and supplemented its earlier affidavit with
additional references. 173 The Board, however, reaffirmed its prior ruling, noting
that the additional documentation submiued by the State on reconsideration was
available earlier and "should have been cited in connection with IIlinois'[s]
opposition to Kerr-McGee's cross-motion."!74 Thus, the Board did not find the
PMP issue untimely, only some additional references supplied as support for the
State's motion for reconsideration.
2. The significance of the matters raised in the State's and the City'S motion
is patcnt.175 They go to the heart of the Commission's controlling regulatory
requirements - i.e., the ability of the cell design to resist erosion, without
ongoing active maintenance, and thereby to provide reasonable assurance that the
radioactive waste thereunder will be isolated to the extent reasonably achievable
for 1000 years, as required by Appendix A Criteria I, 3, 4, 6, and 12. The
staff itself acknowledged this last summer when it began its post-hearing,
post-license-issuance (re)consideration of the Kerr-McGee design and solicited
further information and tcchnical analyscs: "At the present time, it is not
clear that the designs of the top and side slopes, the diversion channels, or
the sedimentation basin are adequate to resist erosion to the extent that the
requirements of 10 CFR 40 Appendix A are meL"176
Consideration of the PMP event in erosion analyses, for example, is essential
in order to assure compliance with the NRC's requirements established for
mill tailings disposal. Although, as the Licensing Board found, Appendix A
docs not explicitly state that disposal systems must be designed to withstand a
PMP event,177 this necessarily follows from the IOOO-year longevity requirement
imposed by Appendix A Criterion 6. As EPA explains,
"reasonable assurance" of control of radiological hazards meam use of the Probable Maximum Precipitation (PMP) event in disposal cell design, since no other reference precipitation
eyent (100 year, 200 year storm, etc.) carries reasonable assurance (e.g., 95% probability)

t72/d. It 688-89. As will be seen, infra pp. 119-20. 14546. 140-44, the Licensing Board em:d on IUlh= counts.
173 One of those references was the August 1989 venion of the STP. Sec infra note 189.

174 Feb. 13 Order It 4.
1751n this regard, K=·Mc<icc Irgues that the ,uff', requ<St for further infonnation and reevaluation of Kerr-

McGee', cell design "merdy reinforces the validity of the Licensing Board', decision," thlt the STP hIS
"no binding regulatory significance," and that, in any event, K=-McGee hIS now made In "unrebuned and
unchallenged 'howing" of the lbility of its design ID withstand I PMP event. K=-McGee Opposition It 25, 26,
28. We hive already dispoacd of the first two arguments ,upra pp. 115-16, and we Iddress the third infra pp.

121-22176 Swift Letter, EnClOllUlC 3 It 1.
177LBP-89-35, 30 NRC It 688.
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that a more severe event will not occur within 1,000 yean. Hence, to be adequately protective of human health and the enviromnent, a disposal cell design should be modelled to
withstand the PMP evenL178

The staff now agrees with and fully adopts this position in its STP and appellate
brief,179
3, The materiality of the staff's changes in position subsequent to the
rendering of the Licensing Board's decisions has already been demonstrated
in connection with the State's and the City's motion to vacate,lSO Certainly
the Licensing Board was influenced by the staff's former (1) acceptance and
approval of the vegetative cover as the primary erosion protection for purposes
of satisfying the Appendix A Criteria, and corresponding lack of analyses
concerning the clay-cobble layer, (2) definition of "active maintenance" so as
to include mowing, revegetation, and minor repairs; and (3) use of less than a
PMP event in its erosion analysis, Had the current staff views been made known
during the course of the proceeding below, the focus of the litigation would have
been on the clay-cobble intrusion barrier, instead of the vegetative cover, and
the composition of the evidentiary record would have been quite different,181

178 EPA Brief at 7. Su also the Statement of Cmsideratloo for EPA 'a final rules 00 "Fnvironmertal Standards for
Unnium and Thorium Mill Tailings at licensed Commercial Processing Sites" (which are codified at 40 C.F.R.
If 192.30-.43), 48 Fed. Reg. 4S,926, 4S,936-37 (1983).
EPA also criticizes, correctly in our view, Kerr-McGee', reliancc on, and the licensing Board', ac:cepunce of,
prccipitatioo estimates lower than a PMP event because the Department of the Interior', Bureau of Reclmtation
permits the use of IUch lower magnitude events in designing amall dams. EPA points out that the Bureau of
Reclamatioo permits the use of lesl than a PMP event
when proper!)' damage is the relevant consideration ••• ,but allows no auch modificatioo when there
is a potential for loss of life. As the princip[al) p!upooe of the Mill Tailings Standard is to protect human
health and the envirooment, not to limit property damlge, modifications to the PMP based upon criteria
designed to protect against property loss do not appear to be appropriate to demonstrate canpliance with
the standard.
EPA Brief at 7·8.
179 STP at S; NRC Staff Brief at 34; 10hnson Affidavit at 4.
180 Sluupra pp. 110-17.
181 CO"'l'au COflSOlid4kd Ediso,. Co. 01 Nrw York (Indian Point Statim, Unit No. 2), ALAB·209, 7 AEC 971
(1974). An intervenor moved to reopen a clooed record based on a staff "womng psper" thlt the intervenor alleged
WlS "'diametrically opposed' to the position [the iliff) to<* in this proceeding." 14. at 971. The staff, however,
characterized the document I I limply" 'a mechanism for exploring and formulating a possibu new approach to
the regulatory process:" and resisted the notion that it ~t testimooy on the contents of the working paper in
this adjudicatory proceeding." 14. at 972·73 (emphasi, added). We denied the motion to reopen. finding that the
watking psper alone bad no regulatory aignilicance. 14. at 973·74. In c:mtrut to the case at bu, we also found
"no conflict between the staff expert testimooy in this proceeding and the cattent of the cInft WO!king document."
14. at 97S (footnote anitted). We noted in this regard, however, that, "in the event the staff expert tcstimooy in
this proceeding appeared to be impeached by subsequent staff expert cpinioo[,) • , • obviously the issue of the
continuing validity of the staff expert testimooy should be explored." 14. n.16.
Su tJ1.ro Co""",,_altll Ediso,. Co. (Byroo Nuclear Power Station. Units 1 and 2), ALAB-770, 19 NRC 1163
(19&4). While the case was pending 00 the applicant" appeal from a Iicenaing board decisioo that denied its
license request due to quality allunnce (QA) problems, the applicant canplctcd its QA rcinJpcction program and
the staff concluded its evalUitiOO thereof. We granted applicant" request to reopen the evidentiary record for
consideratioo of this new information and for further hearing on whether there was reasonable assurancc that the
facility had been constructed properly.
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Kerr-McGee contends that a materially different result would not have been
likely because "[t]he new information merely serves to show that the cell
can withstand a PMP even if such a demonstration were required."I82 But
this assumes that the ability of the clay-cobble layer to withstand a PMP and
otherwise to resist erosion has been irrefutably shown. To be sure, Kerr-McGee
is confident in the new analyses that it has performed, and the staff has given
the clay-cobble layer its blessing. But in their separate replies to the staff's
brief and attached affidavits, the State and the City challenge, through their
own affidavits, the conclusion that the new analyses and design specifications
recently supplied by Kerr-McGee to the staff satisfactorily address the erosion
problem and meet regulatory requirements.
For example, the State's expert, Dr. Gerald R. Thiers - who provided
testimony, by way of affidavit, on behalf of the State before the Licensing
Board - criticizes Kerr-McGee's new design flow calculations. Specifically,
he claims that both the runoff velocity and coefficient have been understated,
and that the calculations have failed to account for a concentration of runoff on
the east side of the disposal cell. As a result, according to Dr. Thiers, KerrMcGee proposes to use smaller riprap than is necessary to prevent erosion.l8J
Dr. Thiers also questions Kerr-McGee's assumptions regarding the size, fines
content (i.e., clay and silt), and specific gravity of the rock riprap used in the claycobble layer. He asserts that the assumptions used in the analysis arc based on
materials that differ significantly in both content and quality from those proposed
for the West Chicago site.IM As a consequence, Dr. Thiers believes that "the
changes proposed will not prevent the likelihood of riprap erosion and breaching
of the cell cover, leading to spreading of tailings into the environment, or at
least requiring active maintenance to prevent spread of tailings."I85 Dr. Thiers
challenges the rock size proposed for the diversion ditches as well. Finally, he
contends that, if larger size rock riprap is used -:- which Dr. Thiers believes
is necessary - increased costs will be incurred and must be factored into the
cost-benefit balance.186 The City'S expert, Dr. George B. Levin, makes similar
challenges to the new Kerr-McGee and staff analyses.187
In the face of these challenges to the new analyses, we conclude that "a
materially different result ..• would have been likely had the newly proffered
evidence been considered initially."188 This is not to say that the views of Dr.
182Xerr_McGce Opposition at 28.
183 Response or n1inois \0 the NRC Staff Brier (0cL S. 1990) [hereinlrter Illinois Reply BricCJ It 3-4; Affidavit
of Dr. GR Thien [hereinafter Thien Oct. S. 1990. ACfidlvitl. IttaChed to nlinois Reply Brier. It 4-S.
184lllinois Reply Brier It 4-6; Thien 0cL S. 1990. Affidavit It S·8.
185 Thien Oct. S. 1990. Affidavit at 8.
186 11linois Reply Brief It 6-8; Thien 0cL S. 1990. ACfidavit It 9-12.
181 Set AClidlvit of G.B. Levin. attached \0 West Chicago', Response \0 NRC Staff', August 10, 1990 Brief (0cL
S, 1990), It 13-20.

188 10 C.F.R. 12.734(a)(3).
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Thiers and Dr. Levin alone would necessarily have been, or are, dispositive of
the issue. But the combined effect of these challenges with the staff's changes in
position and the significant amount of new information that has been generated
since the Licensing Board's decision precludes the result reached earlier by
the Licensing Board - i.e., a grant of summary disposition in Kerr-McGee's
favor.IB9 At a minimum, a hearing on these new disputed issues of material fact
would be necessary.190
4. The motion to reopen is also more than adequately documented, as
required by 10 C.F.R. § 2.734(b). It contains specific references to, among
other things, the Board's decision, earlier filings, the parties' briefs, and other
materials generated and provided by Board Notification during the pendency
of the appeals. 191 It also specifically incorporates the affidavits attached to the
staff's brief and on which the State and the City rely heavily to establish the
staff's changes in position.l91 Finally, as has been shown, the affidavits attached
to the State's and the City'S reply briefs to the NRC staff brief supplement their
motion to reopen. 193
Thus, had we not already determined that the Licensing Board's decision
should be vacated in light of subsequent developments, there is ample ground
for reopening the record to consider this new information. In ordinary cir189 As noted previouslY.lupra note 173. in its motion for reconsideration of the PMP issue, the SUte called the
Licensing Board'l lumtion to the August 1989 version of the STP. Observing that it was entitled to "no regulatory
force," the Board considered the draft STP anyway and concluded thst it provided no basis for reconsidering its
earlier decision. Feb. 13 Order at 5. The Board noted thst the draft STP allowed vegetative covers to serve as the
primlry erosion barrier. 14. It 5-7. It also concluded "wi!hout furlher inquiry that the minimum design objective
of Appendix A to allUre isolation for 200 years is self evidently met by a wide margin under the PMP-B [i.e.,
less than a PMP magnitude event] design criterion." 14. at S.
The Licensing Board's consideration of the draft STP does not affect our conclusion thst the SUte's and the
City's motion satisfies the third reopening criterion, I.e., likely materiality. In the first place, at the time the Board
was presented with the draft STP, the suff had not yet applied the STP to this particular proceeding, as the lUff
has now done in its brief on appeaL Second, the Licensing Board's decision on reconsideration assumes that the
vesetative cover is still the suff's preference, and that lOme maintenance thc::cof is acceptable under Appendix
A - both of which have subsequently been eschewed by the IUfI. Filially, as we explain infra pp. 14647, the
Board erred in concluding thst isolation for 200 yean is the minimum design objective of Appendix A. In these
circumstances, it cannot be reasonably argued that the Licensing Board hIS already considered and rejected the
STP and thus that a materially different result wcu1d not be likely.
190 S66 infra p. 144.
191 As the Board Notifications themselves lUte, "(iJn conformance with the Commission's policy on notification of
Licensing Boards, Appeal Boards, or (!he] Commission." they provide "new, relevant, and material information."
Su, e.g., Board Notification 90-04.
191 Motion to Vacate at 18 n.ll. In the circumstances here. to require additional affidavits directly fran the movants .
that would merely repeat information already conuined in existing materials in the docket of this proc:oeding would
burden the record unduly, elevate form over substance, and over-judicialize the agency's public hearing process.
193 It cannot be argued that these affidavits are untimely because they were not filed with the motion to reopen.
The suff recognized that the Sute and the City must be given a reasonable opportunity to respond to the new
material in the staff's appellate brief, and it thus urged us not to rule on the motion to Vlc:atc/reopen until those
responses were filed. NRC Suff Brief at 38; Sufi Response to Motion to Vacate at 8. Hence, the Thiers and
Levin Affidavits were timely filed with the SUte's and the City's reply briefs approximately five weelcl after
!he motion to Vlcatc/reopen, in ac:c:ordance with a filing Ichedule let by order after soliciting input from all the
parties. S61 Appeal Board Order of Sept. 19, 1990 (unpublished). Nei!her Kerr-McGee nor the suff sought leave
to respond to the new Thien and Levin affidavits.
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cumstances, we would remand the matter to the Licensing Board for further
evidentiary development 194 But as is evident from Part II of this opinion, the
circumstances of this proceeding are quite extraordinary. And, as also noted
above, we address the future course of this matter later in this decision.19~

IV.

I

THE APPEALS

Obviously the events discussed in Part III of this opinion have overtaken,
in large measure, many of the issues raised by the State and the City in their
briefs on appeal from the Licensing Board's initial decision and related rulings.
Review of several of the most significant of those issues, however, demonstrates
that, even if the staff had "not subsequently and substantially changed the position
it presented to the Licensing Board, the Licensing Board's ultimate decision
cannot stand. As discussed below, we conclude that the Board erred in several
fundamental rulings, so as to warrant reversal of its decision authorizing the
issuance of the license amendment to Kerr-McGee.
A. The State and the City initially challenge the Licensing Board's interpretation of the siting provisions of Appendix A Criterion 1. Before addressing
the background and requirements of the Commission's mill tailings regulations
and the Licensing Board's reading of them, it is helpful first to review the provisions of UM1RCA and its amendments, pursuant to which Appendix A was
promulgated.
1. Congress enacted UM1RCA in 1978 to ameliorate the health and environmental hazards presented by uranium and thorium mill tailings. This action
was based upon a finding that
mill tailings located at active and inactive mill operations may pose a potential and significant
radiation health hazard to the public, and that the protection of the public health, safety, and
welfare and the regulation of interstate commerce require that every reasonable effort be
made to provide for the stabilization, disposal, and control in a safe and environmentally
sound manner of such tailings in order to prevent or minimize radon diffusion into the
environment and to prevent or minimize other environmenta~ hazards from such tailings. 196

194 Although, as Kerr-McGee and the starr point out, we have the authority to hear evidence and decide matters
in the /i,.t instance, the exercise of that authority has always been lolely a matter of our discretion, dependent
urs".! the particular cin:umstanoes of the case and available r<Souroes.
I ~ Su supra p. 117 & Ufra pp. 149·50.
196UMfRCA, Pub. L No. 95-604, § 2(a), 92 Stat. 3021·22In explaining the need for UMfRCA, the House Report - the only report accompanying the legislation relied upon the description of the public health hazard of mill tailings in the testimony of then NRC OIainnan,
Dr. Joseph M Hendrie:
The NRC believes that long·term release fran tailings piles may pose a ndiation health hazard if the
piles are not effectively ltabilized to minimize ndon releases and prevent unauthorized use of the tailings .

•••

Unlike high·leveI ndiOictive waste fran the back end of the nuclear fuel cycle, which contains
products of the /ission reaction, mill tailings contain only naturally occurring ndiOictive dements, in
(Corlli/VUtI)
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The purposes of UMTRCA are twofold: fIrst, to provide a remedial action
program at inactive mill tailings sites;l97 and second, to provide a program
for the regulation .of "mill tailings during uranium or thorium ore processing
at active mill operations and after termination of such operations. "198 Thus,
Title I of UMTRCA provides a specifIc remedial program for a number of
designated inactive and abandoned tailings sites under the primary direction
of the Department of Energy.199 Title n, on the other hand, establishes a
comprehensive program for NRC regulation at active (licensed) mill tailings
sites, by amending the AEA to include uranium and thoriwn mill tailings in the
definition of byproduct material in section 11(e)(2), and by adding sections 83,
84, and 275 and amending sections 161 and 274 of the AEA so as to provide the
Commission with broad authority to manage all aspects of mill tailings sites.2OO
UMTRCA also directed EPA to promulgate "standards of general application"
for both programS.201 Title II charged the NRC, however, with implementing
and enforcing the EPA standards, in addition to establishing its own specific
requirements and standards for carrying out the purposes of UMTRCA and
conforming its regulations to the EPA general standardS.201
small quantities. The ndioactive decay of these elements leads to production of radon, a radioactive'
gas with a balJlife of about four day., which can diffuse from a tailings pile into the almOllphere and
subsequently cxpOlle persons to radiation far away from the pile. The increased exposwe oompared to
exposure from radon already in the almOllphere from other sources is exceedingly slight, but this increase
is in effect pcrmmenL This is because radon production in mill tailings continues for times of the order
of a hundred thousand years. so the tailings pile becomes a perpetuallOUn:e injecting a .mall amount of
radon into the almOllphere, unless some action is taken to keep the radon from escaping.
The health effects of this radon production are tiny IS applied to anyone generation, but the sum
of these exposures can be made large by eounting far into the furure. large enough in fact to be the
dominant radiation exposwe from the I1IICleu fuel cycle. Wbether it is meaningful to attach significance
to radiation expOll\ln:S thousands of years in the fuwre, or convetSely, whether it is justifiable to ignore
them. are questions without easy answers. The mOllt utisfactory approach is to mjuire every reasonable
effort to dispose of tailings in a way that minimizes radon diffusion into the almosphere.
II.R. Rep. No. 1480, 95th Cong .• 2d Sess., pL 2, at 2S (1978) (ellipsis in original).
197 Pub. I.. No. 95-604, §2(b)(l), 92 StaL 3022.
198ft!. § 2(b)(2), 92 StaL 3022.
199ft!.
101-115, 92 StaL 3022-33.
200 ft!. §§ 201-206, 92 StaL 3033-41.
201ft!. § 206, 92 StaL 3040.
201ft!. §§ 203, 205, 92 StaL 3036, 3039.
A. described in the House Report, the dual EPA and NRC atandard-sctting regime contemplated that
[tJhe EPA standards and criteria should be developed to limit the expOllure (or potential exposwe) of
the public and to prctcct the general environment from either radiological or nonndiological substances
to acceptable levels through such means IS allowable cona:ntntions in air or water, qumtities of the
substances released over a period of time, or by opecifying maximum allowable dOlles or levels to
individuals in the general population.
H.R. Rep. No. 1480, IUprtl note 196, pL I, at 16-17. The NRC, on the other hand.
must set all standards and mjuirements relating to management coneepts, specific technology, engineering
methods, and procedures to be employed to achieve desired levels of control for limiting public exposure,
and for protecting the general environmenL The Commission', standard. and mjuirements ahould be of
such nawre IS to Ipccify, for example, exclusion area restrictions on lite boundaries, surveiIlmce requirements. detailed engineering mjuirements, including lining for tailings ponds, depth. and types of tail(COMIllUd)

n
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As originally enacted. UM1RCA directed EPA to issue ge~eral standards for
inactive sites within 12 months, and for active sites within 18 months, after
passage.103 When EPA failed to promulgate its standards wiUtin the time set by
Congress, the NRC published its "Uranium Mill Licensing Requirements," to
meet its responsibilities under the Act.104 The Commission's 1980 regulations
were based upon the conclusions reached in the agency's generic environmental impact statement on uranium milling operations and management of mill
tailings205 and consisted of a general explanatory introduction and 12 technical
criteria appearing as Appendix A to 10 C.F.R. Part 40. The regulations established a program to manage mill tailings by setting criteria for siting and
disposing of mill tailings piles, controlling erosion and stabilizing tailings, limiting radioactive effluents from uranium and thorium mills and mill tailings,
controlling seepage of toxic materials from tailings into groundwater, providing financial assurances for meeting disposal costs and long-term monitoring,
and meeting the UM1RCA ownership requirements for tailings and disposal
sites.101S
After the Commission issued its 1980 mill tailings regulations, and primarily
in response to the EPA's failure to meet the statutorily imposed deadlines of
the Act for issuing general standards, Congress amended UM1RCA.107 The
amendments set new deadlines for EPA to issue general standards.lOS Congress
also amended UM1RCA to clarify that EPA, in promulgating general standards,
and Ute NRC, in issuing mill tailings regulations, should consider - in addition
to Ute risk to the public hea1Ut, safety, and environment - Ute economic
ings coven. population limitations or institutional amngcments luch IS financial surety requirements or
lite accurity measures.
.
It! at 16.
10] Pub. L No. 95·604, § 206, 92 Sill. 3040.
104 Ste 45 Fed. Reg. 65,521 (1980).
105 Ste NURE0.()706, "P-mal Generic Environmental Impact Statement on Uranium Milling" (Sept. 1980)
[hereinafter Finsl GElS).
106 Kerr.McGee Nuclear Corporation challenged the Commission'I1980 regulations on several grounds, including
whether the NRC had exceeded its ItalUtory authority in issuing regulations prior to the prcmulgation of EPA's
gcnerallllndardi. The court of appeals upheld the regulatims. K6rr·McGu Nuckar Corp. Y. NRC, 17 Env'l
Rep. Cu. (BNA) 1537 (10th Cir. 1982), WlCattd and rth', III ba1lC griJllud(Oct. 6,1982). After the Commissim
issued amended mill tailings regulations in 1985, the court found thaI the 1980 regWatims had been superseded
and Vlcated the III ba1lC ICIting.
.
107 Act of lan. 4,1983, Pub. L No. 97415, §§ 18·22, 96 Sill. 2067, 2077·80 (1983) (codified in scattered scctims
. of 42 U.S.c.). In large measure, Congress amended UMrRCA to resolve the confusion thaI arose when EPA
failed to med the legislative deadlines and the NRC nevertheless went ahead and issued its mi11lailings regulatims
before EPA acted. Stt H.R. Conf. Rep. No. 884, 97th Cmg., 2d Sess. 4547 (1982).
lOSPub. L No. 97415, § 18(a), 96 Sill. 2077.
In the event of a funher EPA default in publishing atandards for active lites, the amendments additimaUy
provided thaI EPA'I ltandards·setting authority would terminate and thereafter be ex=ised by the NRC. In order
to give EPA time to meet the new ItalUtory deadlines for promulgating general ltandards and, if necessaty, to
provide the NRC with the opportunity 10 conform its regulatims 10 those of EPA or issue its own standards,
the amendments luspended the Commisaion'l 1980 millllilings regulations until the beginning of 1983. The
amendments also luspended Cerllin additional provisions thaI likely would be affected by EPA's atandards until
early 1984. It!. § 18(a), 96 StaL 2077·78.
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costs of regulation, as well as such additional factors as the agencies consider
appropriate.209 Thus, Congress added the language emphasized below to the end
of section 84(a)(I) of the AEA (which section had been added originally by
UMlRCA):
The Commission shall insure that the management of any byproduct material, as defined
in section [1 I (e)(2)], is carried out in such manner as (1) the Commission deems appropriate to protect the public health and safety and the
environment from radiological and non·radiological ha7Jll'ds associated with the processing
and with the possession and transfer of such material, taking into accolUlt Ihe risk 10 Ihe
public Mallh, safely, and Ihe e1lvironment, with due considtrati01l oflht tCollOmiC costs and
such othtr factors as lhe Commissio1l dtltrmines to bt appropriatt.210

Finally, Congress added a provision to the AEA permitting licensees to propose
alternatives to the Commission's mill tailings requirements. Thus, section 84(c)
provides:
In the case of sites at which ores are processed primarily for their source material
content or which are used for the disposal of byproduct material as defined in section
[1 I (e)(2)], a licensee may propose alternatives to specific requirements adopted and enforced
by the Commission IDlder this [Act] .. Such alternative proposals may take into accOlmt
local or regional conditions, including geology, topography, hydrology and meteorology.
The Commission may treat such alternatives as satisfying Commission requirements if
the Commission determines that such alternatives will achieve a level of stabilization and
containment of the sites concerned, and a level of protection for public health, safety, and
the environment from radiological and nonradiological ha7Jll'ds associated with such sites,
which is equivalent to, to the extent practicable, or more stringent than the level which would
be achieved by standards and requirements adopted and enforced by the Commission for the
same purpose and any final standards promulgated by the Administrator of the Environmental
Protection Agency in accordance with section [275].211

Immediately after Congress enacted the amendments to UMlRCA in 1983.
EPA issued its general standards for inactive sites.212 Later that year, EPA
published its general standards for active sites. which, with the exception of
those for groundwater. were essentially identical to its inactive site standardS.213

2091d. § 22, 96 Stat. 2080.
21042 U.S.c. § 2114(1)(1) (emphasis Idde<l).
21142 U.S.c. § 2114(c).
212 48 Fed. Reg. 590 (1983) (codified It 40 c.F.R.1f 19200-.23).
With me exc:cption, EPA's inactive lite atmdards wen: upheld against numerous challenges fran induruy and
environmental petitioners [InCluding Ken-McGee Cotporaum and Ken-McGee Nuclear Corpontion) in AlMrica1l
MW1Ig C01lgress II. T1w1rllJS,
F.2d 617 (lOth Cir. 1985), cm. dellkd, 476 U.S. 1158 (1986) [hereinafter,wC
I). That exccptim cmcemed groundwater, where, instead of letting apecific contaminant levels IS the court
deemed necessary, the invalidated portion of !he EPA standard dircctcd that groundwater c:ontaminalion should be
dealt with m a lite-apcciJic basis. ld. at 638-39.
213 Su 48 Fed. Reg. 45,926 (1983) (codified at 40 C.F.R_ §§ 19230-.43).
As in the case of the inactive lite atmdards, EPA 'a active lite standards also wen: upheld aglinst numerous
dllllenges by industry and cnvirmmental petitioners in a second elSe of the lime name, A_rica1l Mini1lg C01lgress

m

(C olllilllUd)
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Among other things, the EPA standards established radon emission limits for
disposal areas and provided that such areas must assure control of radiological
hazards "for one thousand years, to the extent reasonably achievable, and, in
any case, for at least 200 years.''214
Subsequent to the issuance of EPA's general standards for active sites, the
Commission undertook rulemaking ·proceedings to bring its 1980 mill tailings
regulations into conformity wiUt the EPA standards.215 Those proceedings culminated in the promulgation of the Commission's 1985 regulations, amending
the earlier 1980 requirements.216 Many of the 1985 criteria, again appearing as
Appendix A to 10 C.P.R. Part 40, were unchanged from the 1980 version. The
Commission changed oUter criteria to conform to Ute EPA standards and essentially duplicated the EPA regulations. fur example, Criterion 6 was amended
to adopt both EPA's radon emission limits for disposal areas and its longevity
standard, requiring waste areas to be designed to control radiological hazards
"for 1,000 years, to the exten[t] reasonably achievable, and, in any case, for at
least 200 years.''217
.
As pertinent here, Ute first three paragraphs of the Introduction to Appendix
A remained essentially unchanged from 1980. The Commission, however,
added a new fourth paragraph in Ute 1985 regulations to implement one of
the 1983 amendments to UMTRCA. As previously noted, that amendment
added section 84c to the AEA in order to provide site-specific flexibility in
licensing by permitting licensees to propose alternatives to Commission mill
tailings requirements.2lB The new fourth paragraph of the Introduction is virtually
identical to the statute and states:
Licensees or applicants may propose alternatives to the specific requirements in this
Appendix. The alternative proposals may take into account local or regional conditions,
including geology, topography, hydrology, and meteorology. The Commission may find that
the proposed alternatives meet the Commission's requirements if the alternatives will achieve
a jevel of stabilization and containment of the sites concerned, and a level of protection for
public health, safety, and the environment from radiological and nonradiologieal hazards
associated with the sites, which is equivalent to, to the extent practicable, or more stringent

m

cu.

V. ThomtU.
F.2d 640 (10th
1985), uri. tk";~d, 476 U.S. 1158 (1986). Many or the arguments in the lint
case were repeated in the second. For example, petitioners again argued that UMfRCA and its legislative history
required EPA to lind that mill tailings piles posed a significant risk before it cculd promulgate standards, and that
EPA railed to ccnaider costs in canparison with what petitioners pm:eivcd as the limited risk to public health.
The mull held, however, that in UMfRCA Congress itself had determined that radon emissions from mill tailings
posed a 'ignificant enough health risk to wurant regulation, and that EPA had properly considered cost·benefit
ractors in promulgating standards. Su id. at 646.
214 40 C.P.R. §19232(b)(1)(i).
215 Su 49 Fed. Reg. 46,418 (1984) (to be codified at 10 C.P.R. Part 40, App. A) (proposed Nov. 28, 1984).
216 50 Fed. Reg. 41,852 (1985). The Commission', groundwater criteria were further amended in 1987. S~~ 52
Fed. Reg. 43,553 (1987).
217 10 C.P.R. Part 40, API'. A, Criterion 6. See 50 Fed. Reg. at 41,857.58.
21B SU supra p. 126.

127

than the level which would be achieved by the requirements of this Appendix and the
standards promulgated by the Environmental Protection Agency in 40 CPR Pan 192, Subpans
D and E.219

The 1985 regulations also added a fifth paragraph to the Introduction,
reiterating the 1983 amendment to UMlRCA and the AEA that was intended
to clarify the factors the NRC should consider in regulating mill tailings. As
earlier indicated. the amendment to seCtion 84(a)(I) of the AEA provided that.
in addition to taking into account the risk to the public health, safety, and
environment when regulating mill tailings, the Commission should also give
"due consideration" to economic costs and any other appropriate factors. 22o
Thus, the new fifth paragraph to the Appendix A Introduction paraphrases the
UMlRCA amendment:
All site specific licensing decisions based on the criteria in this Appendix or alternatives
proposed by licensees or applicants will take into account the risk to the public health and
safety and the environment with due consideration to the economic costs involved and any
OIher factors the Commission determines to be appropriate. In implementing this Appendix,
the Commission will consider "practicable" and "reasonably achievable" as equivalent terms.
Decisions involved [sic] these terms will take into account the stale of technology, and the
economics of improvements in relation to benefits to the public health and safety. and other
societal and socioeconomic considerations, and in relation to the utilization or atomic energy
in the public interesL221

Upon issuance of the Commission's 1985 mill tailings regulations, industry
petitioners, including Kerr-McGee, challenged them. The court of appeals
upheld the validity of the Appendix A Criteria in Quivira Mining Co. v. NRC.222
This case plays a prominent role in the assertions of the parties before us; indeed,
several of their arguments are nearly identical to those made to the Quivira court.
It is thus useful briefly to review that decision.
In Quivira, the petitioners initially argued that the 1985 criteria were not
supported by the cost-benefit analysis required by UMTRCA. The court held,
however, that the 1983 UMlRCA amendments only required the Commission to
conduct "cost-benefit rationalization" in issuing regulations and managing mill
tailings, and it concluded that the Commission had done SO.223 According to the
court, that standard "requires the agency merely to consider and compare the
costs and benefits of various approaches, and to choose an approach in which

219 10 C.F.R. Part 40, API'. A,Introduction. Su SO Fed. Reg. at 41,856.

220 Su IlIprtl p. 126.
221 10 C.F.R. Part 40, API" A. Introductim.
222866 F.2d 1246 (10th Cit. 1989).
223lt!. at 1251·58.

S66

SO Fed. Reg. at 41,855.
•
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costs and benefits are reasonably related in light of Congress' intent.''224 It is
significant that, in upholding the mill tailings regulations, the court determined
that the 1983 amendment did not require the agency to perform" 'quantitative
cost itemization in dollars and benefit itemization in unspecified units for every
sentence in the Appendix A criteria that might impose some burden on the
industry.' ''225 Further, the court noted that the agency's general endcavor to take
into account the .. 'economics of improvements in relation to benefits to the
public health and safety,' .. set forth in the new fifth paragraph of the Appendix
A Introduction, was sufficient to ensure that in future licensing actions the costs
of regulation bear a reasonable relationship to its benefits.226
Next, the petitioners argued that the Commission's Appendix A Criteria failed
to provide for the kind of site-specific flexibility in individual licensing decisions
that the 1983 addition of section 84(c) to the AEA requires. The petitioners
also claimed that the new fourth paragraph of the Appendix A Introduction was
insufficient to carry out this statutory command for flexibility. The court rejected
these arguments, holding that the new fourth introductory paragraph, permitting
licensees to propose equivalent alternatives to the Commission's criteria, fully
met all of the statute's site-flexibility requirements.127
Finatly, the Quivira petitioners argued that UMTRCA explicitly requires the
Commission to make a positive distinction between new and existing mill tailings sites, and that the Appendix A Criteria do not adequately make that· distinction. The court summarily dismissed this argument, noting that the statutory
language of UMTRCA makes no such distinction and that the legislative history relied upon by the petitioners indicates only that the agency is to "consider
possible differences in applicability of regulations to existing versus new tail.ings sites.''228 Moreover, the court stated that, even if it accepted petitioners'
premise, the site-specific flexibility incorporated into the fourth paragraph of
the Appendix A Introduction meets any such supposed rcquirement.229
2. With this background in mind, we now turn to the parties' arguments
here regarding the Licensing Board's decision interpreting Criterion 1. That

2241d. It 1250 (citing loMe I. 712 F.ld It 632). Ste supra note 212.
In Quivira. !he court !hen m-iewed !he c:riteril !hIt remained essentially identical to !he Commission', 1980
regulations (i.e., Criteril 2. 3, 4, 7, 8A. Ind portions of each of !he o!hen) Ind found !hIt !he Ctmmission',
underlying genc:ric environmental impact statement upon which !he c:ritcril were based established !he necessary
reasonlble relltionship between costs of controls Ind benefits. 866 F.ld It 1252·57. Ste supra p. 125 & note
2OS. It Ilso reviewed the 1985 c:ritc:ria !hat !he Commission m-ised to conform to EPA', general standards (i.e.,
pans of !he Introduction, Criteril I, 5, 6, Ind 8) Ind found !hat !he NRC', reliance on EPA', eost·benefit lnalysis
for !hese requirements wu ,ufficienL 866 F.ld It 1257·58.
22j Id. It 1254.
226 Ibid.
227 14. It 1259-60.
228 14• ,t 1260 n.17.
229 I d. It 1260.
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Criterion sets forth the siting requirements of the Commission's mill tailings
regulations.
In Contention 4(a) the State asserted that, in its SFES, the staff misinterpreted
the Commission's siting requirements for mill tailings disposal by concluding
that Kerr-MeGee's proposal for leaving the wastes onsite satisfies the requirements of Criterion 1.230 Among other things, Criterion 1 requires that the following three site features be considered in assessing the adequacy of a disposal site:
(1) remoteness from populated areas; (2) hydrologic and other natural conditions that contribute to the isolation of tailings from groundwater; and (3) the
potential for minimizing erosion over the long term.23! In light of Kerr-McGee's
plan to dispose permanently of 376,400 cubic meters of radioactive waste in the
midst of the densely popUlated West Chicago area, just several meters above
the water table,m the Liccnsing Board aptly characterized Contention 4(a) as
going "to the heart of the ultimate issue to be decided: Is the West Chicago
site acceptable for the disposal of the tailings?"233
The Licensing Board resolved Contention 4(a) in Kerr-McGee's favor, holding that the proposal for onsite disposal "satisfies the requirements of 10 C.F.R.
Part 40, Appendix A, Criterion 1."234 In reaching this conclusion, it interpreted
the Commission's mill tailings regulations as focusing on primarily two considerations: economics and the difference between "new" and "existing" tailings
sites. The Board's analysis is relatively brief and straightforward:
Kerr-McGee correctly points out that the 1983 NRC Authorization Act amended § 84(a)(I)
to require the Commission to take into account risks to public health and safety and the
environment while giving due consideration to economics. The Commission responded by
inserting language in the IntrOduction to Appendix A which requires that all site-specific
decisions take economics into account. This language goes on to state that in interpreting
the tenns "practicable" and "reasonably achievable" (which are to be considered equivalent),
consideration must be given to, among other things, "the economics of improvements in
relation to the benefits to the public health. • • :'
Dlinois is correct in its observation that Criterion I requires consideration of remoteness
from population and hydrologic facton in choosing among alternatives, as well as that it
directs that the site-selection process should result in an optimization of these goals. Were
this proceeding concerned with the siting of a new facility so that cost differences among
potential sites were minor, Criterion 1 clearly would result in the ilisapproval of the West
Chicago site because of its population density. But this proceeding concerns the disposal
of an existing tailings pile located on the West Chicago site. Kerr-McGee correctly points
out that. like it or not. we must deal with that site. We believe that the amendments to the
Introduction to Appendix A, which require that consideration be given to economics in all

230 See LBP-90-9, 31 NRC at ISS.
231 10 C.F.R. Put 40, App. A, Criterion 1.
232 See 6upra p. 94.
233 LBP-90-9,31 NRC at ISS.
234 14. at 184, 194.
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siling decisions and permil applicants to propose allernatives, require thal we approach this
case with due regard Cor the Cact thal Wesl Chicago is an existing site. H those provisions
were not in place, Dlinois'[s] posilion would be correct and it would be necessary to reject
the West Chicago sile at the outset The requirement to consider economics as well 85
alternatives means that West Chicago may be rejected only afler consideration is given to
the costs and benefits that would be incurred by moving the tailings to another sileo Crilerion
I, when read in conjunction with the Introduction to Appendix A, clearly requires this result
Criterion 1 requires optimization of its enumerated goals to the maximum extent reasonably
achievable.•••" The Introduction to Appendix A directs that we inlerpret K lo the maximum
eXlent reasonably achievable" in light of the costs and potential benefits that would be
achieved by moving the tailings to another sile which would optimize those goals.:m
K

Before us, the State and the City.each argue that the Licensing Board turned
Criterion 1 on its head by shifting the proceeding into one large cost-benefit
analysis and allowing short-term economics and design features to override the
Criterion's siting features, which are intended to ensure the isolation of mill
tailings for the very long term.236 There is no dispute that the West Chicago
site cannot be considered remote from populated areas. In fact, the City points
out that the site is located across the street from numerous residences in the
middle of the dense population center of West Chicago and is within 490 meters
of five schools containing some 80 percent of the City's school children.237
Similarly, the State and the City contend that it is undisputed that hydrologiC
and other conditions at the West Chicago site do not "contribute to continued
immobilization and isolation of contaminants from ground-water sourceS."238
Indeed, they claim that all parties agree that the West Chicago site has leached
and will continue to leach into the groundwater, and that it is the only site
of those studied that will not isolate the tailings from groundwater. In these
circumstances, where the Commission's siting requirements call for the selection
of a disposal site that isolates contaminants from groundwater, the appellants
argue that it is totally incongruous to rely, as the Licensing Board did. upon the
greaL flow of groundwater under the site to dilute the contaminants to regulatory
limits at the site boundary. They further argue that the features of the West
Chicago site do not contribute to minimizing erosion, so the site is not an
optimization of the three siting features as required by Criterion 1. Thus, the
State asserts that "West Chicago was selected as a disposal site for one reason
- the tailings are already there - and was approved as a disposal site for one

235 14. at 163-64 (footnotes omitted; ellipses in original).
236 SI' Briel of Ihe People of Ihe Stale of I11inois (Apr. 19. 1990) (hen:inaft... IDinois Briel] at 1. 6-9. 14·18;
West Chicago', Memorandum in Support of its Appeal of Ihe ASLB', Decisim Gnnting License Amendment
CAr.,' 19.1990) (hc:rcinafter West OUeago Brief] at 5-19.
23 West Chicago Briel at 1 (citing SFES at 4-32).
'238 10 C.F.R.!'aft 40. API" A. Criterim 1.
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reason - it will cost Kerr-McGee at least $40 million to move the tailings to
another site."239
Kerr-McGee, along with the staff, argues that the Licensing Board correctly
concluded that the onsite disposal proposal satisfies Criterion 1.:z.IO In this
connection, they both emphasize that the Licensing Board did not treat onsite
disposal at the West Chicago site as a licensee-proposed alternative to the
requirements of Criterion 1 pursuant to section 84(c) of the AEA and the fourth
paragraph of the Appendix A Introduction. Rather, Kerr-McGee and the staff
assert that the Board found only that onsite disposal met the siting provisions
of Criterion 1.241
In support of the Licensing Board's decision, Kerr-McGee argues, as it did
below, that three guiding principles must be used in the interpretation of the
Commission's mill tailings criteria. First, Kerr-McGee claims that the history
of UMIRCA and the Commission's regulations "shows that the NRC has a
fundamental obligation to construe the criteria so as to achieve a reasonable
relationship between costs an~ benefits."242 Second, it recasts an argument that
the court of appeals rejected in Quivira and asserts that, in applying the criteria,
the NRC must recognize the difference between new.and existing sites. Finally,
it attempts to revive yet another argument cast aside in Quivira by claiming
that the criteria must be applied flexibly on a site-specific basis to comport
with the commands of UMIRCA. After reciting these ':over-arching principles,"
Kerr-McGee argues that Criterion 1 does not set out rigid siting requirements;
rather, it merely articulates a general goal of permanent isolation of mill tailings
and requires only that the various siting factors .. 'be considered' - as they
demonstrably were.''243 Thus, it argues that, in determining that only KerrMcGee's onsite disposal provides a reasonable relationship between costs and
benefits, the Licensing Board interpreted Criterion 1 in a fashion fully consistent
with its language and the enumerated guiding principles.
3. Contrary to the assertions of Kerr-McGee and the staff, however, the
Licensing Board's interpretation of Criterion 1 cannot be squared with the plain
language of the regulation. The starting point in interpreting any regulation is
not, as Kerr-McGee would have it, the consideration of "over-arching," albeit
unwritten, principles. Rather, we must begin with the language and structure
of the provision itself.244 In undertaking this task, we must bear in mind the

239 nIinois Brief at 8 (emphasis in original).
.
240Su Brief of Kerr-McGee O!cmical Cotponticn (May 21,1990) [hereinafter Kerr-McGee Brief] It 14-33;
NRC Staff Brief at I ()'14.
241 Kerr-McGee Brief.t 31-32; NRC Staff Brief at 13-14.
242Kerr_McGee Brief at 19.
243/d. at 25.
244LoII, Island U,hlill, Co. (Shoreham Nuclear Power Staticn, Unit I), AlAB-900, 28 NRC 275, 288, ,,"kw
decl;',~d, W-SS-11 , 28 NRC 603 (1988); IA Sutherland, S/QlUIory COlIStructioll 031.06 (4th ed. 1984).
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elementary canon of construction that the regulation should be interpreted so as
not to render any part inoperative; the whole of the regulation must be given
effect24 ' Further, "[a]lthough administrative history and other available guidance
may be consulted for background information and the resolution of ambiguities
in a regulation's language, its interpretation may not· conflict with the plain
meaning of the wording used in that regulation.''246 .
Here, Criterion 1 must be read in concert with the appropriate portions of the
Introduction to Appendix A, which we have already set out247 Because Criterion
1 is central to our interpretative task, we also set it fo~h in full:
I. Technical Criteria
Criterion J - The general goal or broad objective in siting and design decisions is
permanent isolation of tailings and associated contaminants by minimizing disturbance and
dispenion by natural forces, and to do so without ongoing maintenance. ror practical reasons,
specific siting decisions and design standards must involve finite times (e.g., the longevity
design standard in Criterion 6). The following site features which will contribute to such a
goal or objective must be considered in selecting among alternative tailings disposal sites or
judging the adequacy of existing tailings sites:
Remoteness from populated areas;
Hydrologic and other natural conditions as they contribute to continued immobilization
and isolation of contaminants from ground-water sources; and
Potential for minimizing erosion. disturbance. and dispenion by natural forces over the
long term.
The site selection process must be an optimization to the maximum extent reasonably
achievable in terms of these features.
'In the selection of disposal sites. primary emphasis must be given to isolation of tailings
or wastes, a mailer having long-term impacts. as opposed to consideration only of shortterm convenience or benefits, such as minimization of transportation or land acquisition
costs. While isolation of tailings will be a function of both site and engineering design,
overriding consideration must be given to siting features given the long-term nature of the
tailings hazards.
Tailings should be disposed of in a manner that no active maintenance is required to
preserve conditions of the site.

As is evident from a comparison of the language of Criterion 1 and the
Licensing Board's decision interpreting it, the Board in effect penciled out
not only key words but entire provisions, including the penultimate paragraph
of the regulation. While disregarding portions of Criterion 1 undoubtedly
simplifies it, such an approach is a wholly unacceptable method of construing the
Commission's regulations. Rather, the regulation must be read as it is written
24' See Mollllla;II SlaIn Td. " Td. CO. Y. PlUblt> 0/ S/lIIlIJ ~/IO. 472 U.S. 237. 249-S0 (198S): 2A Sutherland.
244. 146.06.
246 Shoreham. ALAB-900. 28 NRC It 288.
247 Su supra pp. 127-28.

supra note
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and in its entirety.248. We therefore reject staff counsel's untenable suggestion
at oral argument that, in interpreting Criterion I, we simply "ignore" certain
key words.249 When effect is given to all the words and provisions of Criterion
1 and the Introduction to Appendix A, the regulations clearly require the
nondiscretionary consideration of a number of explicit factors. As we explain
below, the Licensing Board's interpretation not only overlooks several of those
factors, it blinks at the Commission's commands regarding the weight to be
assigned to those factors in assessing a mill tailings disposal site.
Initially, we note our agreement with Kerr-McGee and the staff that the .
Licensing Board did not judge permanent disposal at the West Chicago site as
a licensee-proposed alternative to the requirements of Criterion 1 under section
84(c) of the AEA and the fourth paragraph of the Appendix A Introduction.
Rather, as they correctly assert, the Board held simply that disposal at the West
Chicago facility satisfies the siting requirements of Criterion 1.2.50 In its analysis
of the mill tailings regulations, the Licensing Board several times observed that
the regulations permit licensees to propose alternatives to the requirements of
the various Criteria. Yet the Board made no mention of the statutory standard
under which such alternatives must be judged. Nor did the Board analyze
onsite disposal under that standard, as would be required if it were treating
onsite disposal as a licensee-proposed alternative. Accordingly, we need not
consider disposal at the West Chicago site as a licensee-proposed alternative to
the requirements of Criterion 1 in reviewing the Licensing Board's interpretation
of the mill tailings regulations.
The Licensing Board made several errors in construing the first paragraph
of Criterion 1. First, it characterized, as mere general "goals," the three
siting features - remoteness, hydrology, and erosion minimization - that the
regulation mandates be considered in all tailings disposal siting decisions. As a
consequence, these siting features played only a subSidiary role in the Board's
analysis.2.51 Before us, Kerr-McGee echoes this theme, arguing that the siting
features are only general goals or broad objectives and, therefore, they are
not mandatory requirements.2.52 But this interpretation is contrary to the plain
language of Criterion 1 because it confuses the goal set forth in that Criterion
with the requirements specified to effectuate the goal. The first sentence sets
out the only goal identified in Criterion 1 - the "permanent isolation of tailings
• . . by minimizing disturbance and dispersion by natural forces, and to do

248 See NaIWtJ/ RuolITcu De/eflJe COlUlCi/ Y. EPA, 822 F.2d 1M, 113 (D.C. Cit. 1987). See also supra note 24S.

249 App. Tr. 1&4.
2.5°lndeed, in light

.

of illl argument in this re8ard, we a$SUIlIe Kerr·McGee would hlYe presented us with an
altemative argument in support DC the Licensing Board's decision, if below it had intended to proCCer permanent
onsite disposal u a liccnscc·proposcd alternative to the rcquircmenlll DC Criterion I.
2.51 See LBP·9().9, 31 NRC at 163·64.
2.51 Kcrr·McGee Brid at 25.
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so without ongoing maintenance." The three siting features that the Licensing
Board and Kerr-McGee so readily dismiss as mere goals are instead requirements
that the regulation states "must be considered in selecting" a disposal site.253 In
the words of the Criterion, when the three siting features are properly considered
they "will contribute to such a goal or objective," i.e., the permanent isolation of
tailings without active maintenance. This reading is precisely the interpretation
the court of appeals gave Criterion 1 in Quivira, and it is the only construction
that is consistent with the wording and context of the regulation.2S4
Second, the Licensing Board read out of the ~rst paragraph of Criterion 1
the Commission's directive that the three siting features "must be considered
in selecting among alternative tailings disposal sites or judging the adequacy
of existing tailings sites.''2j5 Rather than heed this clear instruction, it construed
Criterion 1 to differentiate between new sites and existing sites and to require
the consideration of the three site features only vis-a-vis the former. Thus, in its
analysis of the regulation, the Licensing Board acknowledges that the State is
correct that "Criterion 1 requires consideration of remoteness from population
and hydrologic factors in choosing among alternatives.''256 But in the next breath,
the Board states:
[w]ere this proceeding concerned with the siting of a new facility so that cost differences
among potential sites were minor, Criterion 1 clearly would result in the disapproval of
the West Otieago site because of its population density. But this proceeding concerns the
disposal of an existing tailings pile located on the West Oticago site. Kerr-McGee correctly
.
points out that, like it or not, we must deal with that site.257

253 As originally promulgated in 1980, Criterion 1 did not articulate this "goal" as clearly as it does now. Instead,
reference was made limply to "!he broad objective of isolating the uilings and associated contaminants from man
and ~e environment during operations and for thousands of years thereafter without ongoing active maintenance."
45 Fed. Reg. at 65,533 (codiJied at 10 c.F.R. Pm 40, App. A, Criterion 1 (1981». When the Commission
amended Appendix A in 1985, it c!arilied the first paragraph of Criterion 1 "to emphasize that it states a goal
and not a standard, and to delete any specific time Cnme." 50 Fed. Reg. at 41,856. It also changed ""'aU" in the
fourth paragraph to ""'ould." Ibid. Criterion 1 now states affirmatively and at the outset what the "general goal
or brold objective" of the Commission'l mill uilings aiting and design decisions will be.
Kerr-McGee aeizes on the Commission'. brier explanation of this clarification to ruppoIt its view that the
~1Iliuty of Criterion 1 now reflects limply a regulatory goal, not a standard. Kerr-McGee Brief at 25 n.33. That
Ilnined reading of the regulatory history of the provision, however, is at odds with both the language of Criterion
1 itself and logic. Quite limply, had the Canmission intended in 1985 to relegate the three specified siting
features to a lesser role than they had served up to that time, it would not have directed that these features "must
be considered." That the regulation means exactly what it says and commands that the three siting features be
considered in selecting a disposal aite is confirmed by the Statement of Considerations accanpanying the final
mill uilings regulations. There, the Commission notes that it is adopting "!he standard convention on imposing an
obligation" in the regulations, and that M'must' is used as the mandatory form when the subjcc:t is an inanimate
~cct." 50 Fed. Reg. at 41,860.
866 F.2d at 1252 n.8.
255 10 C.F.R. Part 40, App. A, Criterion 1 (emphasis added).
.256LBP_9~9, 31 NRC at 163 (emphasis added).
257 1bid.
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Not only is this interpretation contrary to the manifest language of the first
paragraph of Criterion I, the Licensing Board's construction reads into the regulation Kerr-McGee's assertion that UM1RCA explicitly requires the Commission's regulations to make a positive distinction between new and existing mill
tailings sites. But in upholding the validity of the NRC's mill tailings regulations in Quivira, the court rejected that same argument by Kerr-McGee and it
has no more currency before US.258
Moreover, as the Quivira court indicated, even if Kerr-McGee's view of
UM1RCA is accepted, the provisions of the fourth paragraph of the Introduction
to the Appendix A Criteria, providing that licensees may propose alternatives to
the Commission's requirements, fully meet any supposed UM1RCA requirement
that the mill tailings regulations distinguish between new and existing sites.2.59
Here, of course, Kerr-McGee has not pursued that option and that situation was
not before the Licensing Board.260 More important, however, the Commission
already considered any possible differences between new and existing tailings
sites in promulgating Criterion 1. As is evident from the language of the regulation, the Commission determined that, regardless of any such differences, the
three siting features - remoteness from populated areas, hydrologic conditions,
and erosion resistance - are so important that they "must be considered in
selecting among alternative tailings disposal sites or judging the adequacy of
existing tailings sites.'tU1 In light of this explicit instruction, the Licensing Board
could not properly interject into Criterion 1 any other differentiation between
new and existing sites.262

2.5 8 866 F.2d It 1260 &. n.17. Su IUpra p. 129.
As the Tc:n1h Cimlit noted. no UMI'RCA provision explicitly Jequires I distinction between new and existing
sites. Ind the legislltive history suggests only that the NRC consider possible differences in the Ipplicability of
rcquimnents to existing venus new tailings sites. 866 F.2d It 1260 0.17. See IlR. Rep. No. 1480. lupra note
196. pt. I, It 16.
2.5 9866 F.2d It 1260.
260 Sec lupra p. 134.
261 10 C.P.R. Part 40, AI'!'. A, Criterion 1 (emphasis Idded).
2Q Obviously, in judging the Ideqwocy of In existing uilinp site Igainst the three siting features of Criterion 1
Ind then c:cmparing that site to alternative lites measured against the lime siting rcquimnenl!i. the differences
between sites become matters of degree; they Ire nonetheless to be measured by the lime yardstick. In ignoring
the Jequirement of Criterion 1 that existing sites, like new lites, must be judged Igainst the three lite features,
the Licensing Board cnmeoosly shortened the yardstick for existing sites. When the Commissicrt originally
promulgated its milluilings regulatims in 1980, it rejected suggestims that less strict criteria be developed for
existing sites. It explained thlt the
[rJegulations were developed recognizing that it may not be practicable to provide the lime measures
of conservation at existing sites &I can be done at new lites where alternatives are not limited. Certsin
Jequirements in the regulationl represent minimum levels of protection of public health, ..fety, and the
environment. These JCquirements can and must be met in all cases. fur example, Jequirements for
minimum t.ailinp cover. aosion protection, financiaisure!Y provisicrts, and the broad Jequirement that no
ongoing Ictive maintenance be needed to preserve the uilinp isolation Ire mandatorY in III caSCI. It would
not be posst"ble, crt the other hand, to line the bottom of In existing uilings impoundmenL Also, objectives
(COMfUUd)
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The Licensing Board's treatment of the second and third paragraphs of
Criterion 1 is similarly flawed and docs not comport with the plain language of
the regulation. The second paragraph provides that the process of selecting a
tailings disposal site "must be an optimization to the maximum extent reasonably
achievable" of the three siting features. The third paragraph then explains
the ground rules for achieving the optimization of those siting features. First,
the Criterion requires that in selecting a disposal site "primary emphasis must
be given to isolation of tailings" because this radioactive waste presents "a
matter having long-term impacts, as opposed to consideration only of shortterm convenience or benefits, such as minimization of transportation or landacquisition costs." Second, although the Criterion explains that "isolation of
tailings will be a function of both site and engineering design," it then commands
that "overriding consideration must be given to siting features given the longterm nature of the tailings hazards.''263
In reading the Criterion, the Licensing Board noted that the second paragraph
directs that the site selection process must optimize "to the maximum extent
reasonably achievable" the siting features. As previously indicated, however,
the Board erroneously labeled and treated the siting features as mere goals that
can be disregarded for existing sites.264 The Board also recognized that the use
of the term "reasonably achievable" in the second paragraph of the criterion
brings into play the fifth paragraph of the Introduction, which provides, inter
alia, that specific licensing decisions involving this term "will take into account
•.• the economics of improvements in relation to benefits to'the public health
and safety." But, as is evident from the following portion of its analysis, the
Licensing Board read that provision in isolation from the third paragraph of
Criterion 1:
We believe that the amendments to the Introduction to Appendix A, which require that
consideration be given to economics in aU siting decisions • • • require that we approach
this case with due regard for the fact that West Chicago is an existing site. If those provisions
were not in place, minois'[.) position would be correct and it would be necessary to reject
the West Chicago site at the outset. The requirement to consider economics ••• means that
West Chicago may be rejected only after consideration is given to the costs and benefits that
would be incurred by moving the tailings to another .ite.265

c:on=ning remoteness from people, providing below·gnde burial, and tnnsrcrring ownership of lites,
may not be met /0 tJu SDmI tkgru at an existing site IS at a new site.
At lOme point, a determination, based on how a site masures up .glinst .11 of the c:riteria, must be
made I I to whether the tailings Ihould be relocated from an existing to a new lite ••••
45 Fed. Reg.•t 650523 (emphasis added).
263 10 C.F.R. Part 40, API'. A, Criterion 1 (emphasis added).

264 SII supra pp. 134-35.

265LBP·9~9, 31 NRC at 163-64 (footnotes omitted).

137

The Board thus totally ignored the Criterion's provisions specifying how siting
and design factors, including short-term economic costs, are to be weighed
in judging the adequacy of a disposal site. Indeed, nowhere in the Licensing
Board's analysis does it even mention the significant provisions of the third
paragraph of Criterion I, in particular, dictating that "overriding consideration
must be given to siting features." Instead of putting its thumb on the longterm siting features side of the scale, as the second and third paragraphs of
Criterion 1 require, the Board tipped the balance in favor of short-term economic
considerations.
Contrary to the Licensing Board's approach, the provisions of the Criterion's
third paragraph must be read in conjunction with the fifth paragraph of the
Introduction. In promUlgating that introductory paragraph, the Commission
incorporated the mandate of new section 84(a)(I) of the AEA into the regulations
so that all licensing decisions "will take into account the risk to the public health
and safety and the environment with due consideration to the economic costs
involved and any other factors the Commission deterinines to be appropriate.'t266
As the court held in Quivira, section 84(a)(1) requires the NRC to abide by the
cost-benefit rationalization standard in issuing regulations and managing mill
tailings.267 According to the court, that standard "requires the agency merely
to consider and compare the costs and benefits of various approaches, and to
choose an approach in which costs and benefits arc reasonably related in light
of Congress' intent"268 Given the Licensing Board's reading of the regulations,
it bears repeating that the application of that standard does not require a
precise quantitative cost-benefit itemization in dollars or some other unit for
every requirement in the Appendix A Criteria that imposes some burden on
a licensee.269 Rather, that standard allows a much more general relationship
between costs and benefits. The Quivira court held that the Commission
met the cost-benefit rationalization standard in promulgating the mill tailings
regulations;270 thus, when the commands of the second and third paragraph of
Criterion 1 arc followed in assessing the adequacy of a mill tailings site, that
standard is necessarily met in implementing Criterion 1.
Criterion 1 directs that, due to the long-term impacts of mill tailings, ''primary
emphasis" must be given to the isolation of the tailings and less importance is
to be attributed to "short-term convenience or benefits, such as minimization

266

10 C.F.R. Part 40. App. A.Introduction (emphasis added). In Ihe Statement of Considc:ntions accompanying
Ihe final mill tailings NIcs. !he Commission ltated IhIt it ''views Ihe mandJte in section 841(1) IS applying to
an aspects of iu uranium recovery program.••• The insert to Ihe Introduction to Appendix A IhIt paraphnscs
section 841(1) wi11 explicitly emphasize Ibis point." SO Fed. Reg. at 41,85S.
267 866 F.2d at 1251-52.
Wid. at 1250.
269 1d. at 1254.
2701d. at 1253-S8.
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of transportation or land acquisition costs." This crucial weighing is necessary
because mill tailings disposal is an exceedingly long-term waste management
problem. As the Statement of Considerations accompanying the original 1980
mill tailings regulations states, "[t]he NRC has evaluated this problem and
developed regulations considering the inescapable fact that the tailings will, in
fact, remain hazardous for extremely long periods of time, hundreds of thousands
ofyears.''271 Here, for example, the half-life of the major thorium element in the
West Chicago tailings is on the order of 14 billion years.2n Or, as the House
Report on UMTRCA states, the hazard will persist "until long after our existing
institutions can be expected to last in their present forms.''273 Although Criterion
1 recognizes that for ''practical reasons" siting decisions and design standards
must involve finite time periods, the tailings hazard does not disappear with the
expiration of the l000-year longevity design standard of Criterion 6. That being
so, the third paragraph of Criterion 1 directs that, in judging the adequacy of
a disposal site, isolation of mill tailings (through an optimization of the three
siting features of remoteness from populated areas, hydrologic conditions, and
resistance to erosion) is paramount, and short-term impacts like the costs of
transporting tailings to another site are to be accorded lesser weight.274
Furthermore, and again because of the long-term nature of the mill tailings
hazard, the Criterion commands that "overriding consideration must be given to
siting features" relative to "engineering design" in order to ensure the isolation

271 45 Fed. Reg. at 65.s25 (emphasis added). S~~ IUPrrJ note 196.
2nSFES at 2-12, 5-45. In tenm of c:ommon humin experience. time period. of this magnitude Ire unflthomlble.
Even the reiativdy short l00(}.ycar longevity design ltIIIdard of Criterion 6 hu much more meaning when it is
recognized. for ellmplc, that Columbus ..i1ed to America mly 500 yesn Igo and the United States beclme a
nltim just CIVet 200 years Igo.
Rep. No. 1480,lIuprrJ note 196. pt. 1. It 17.
weighting offlcton in assessing the sufficiency of a mill tailings disposal site in Criterim 1 is also driven
by the diffic:u1ty Ind imprecision inherent in predicting health efTcc:ts CIVet the very long term. In the Statement
of Cmsideratims of the 1980 mill tailings regulations, the Commission expllined this problem in rejec:ting. IS
unreasooable and likely misleading, a strictly quantitative. inc:remcntaI cost-benefit methodology in favor of a less
rigorous cost-benefit ntiona1izatim approach for establishing tailings c:CNet requirements:
Given the Img term nature of the mill tailings hazards. and the complexity and uncertainty llaociatcd
with predicting ac:tual levels of ndm emissions and impacts aver the Img term, it is c:mc:1uded thlt the
problem of determining tailings c:mtainment requirements cannot be reduced to the rurely mathemltic:aI
fonnulations required for the quantitative cost-benefit optimizatim methodology. The mathemltic:aI
proc:ess grossly aversimp1iJjes the problem and. thus. while it Ippean to ofTer a "ntimal Ipproach"
to decisimmaking. it can be misleading Ind quite llbitntY.
One of the obvious problems with this methodology is that Irguments can essily be made for vir?JIlly
opposite poaitions (lillle or no c:mtrol, venus Ibsolute c:mtrol o{f] ndon releases) merely by measuring
p«ential health impacta CIVet .hOlt or Img time periods. In flct, c:anmenten did this. 'The monetary
worth of averting I health effect ("life 1001" or "life shortening" due to cancer) is another highly subjective
flctor which can vary widely and, thus, make more uncertain the level of c:mtrol which should be required.
While arbitrary decisions might be mlde c:mc:erning these facton. there is no practicable way to correlate
Img term c:mtainment performance uniquely with costs.
45 Fed. Reg. It 65,524-25.
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of tailings. "Overriding" is defined as "subordinating all others to itself.''27$
While care must always be taken not to apply dictionary definitions mechanically
in unintended contexts,276 here the purpose of the Commission's word choice
seems evident Once again, because of the exceedingly long-term nature of the
tailings hazard and the potential for failure of engineered features over the very
long term, the Criterion directs that the three siting features are to be given
.preeminence over engineered design features in assessing the adequacy of a
tailings disposal site. As the Commission itself put it: "siting is of paramount
importance in developing optimum tailings disposal programs. The problem of
tailings disposal cannot be approached with the attitude that inadequate siting
features can be compensated for by design.''277
As detailed above, the Licensing Board's construction of Criterion 1 completely ignores the Criterion's third paragraph, and its interpretation of the first
and second paragraphs cannot be squared with the plain language of the regulations. Accordingly, we reverse the Board's determination that the West Chicago
site satisfies the provisions of Appendix A, Criterion 1. The current state of the
record, as well as our determination in the next section that the Licensing Board
erred in granting summary disposition on a number of the State's contentions,
precludes us from applying the provisions of Criterion 1, properly interpreted, to
the West Chicago site and the alternative sites. Hence, we reach no conclusion
on the adequacy of any site under Criterion 1.
B. The State also challenges the Licensing Board's grant of Kerr-McGee's
cross-motion for summary disposition on the State's admitted contentions concerning the ability of the proposed disposal cell to isolate mill tailings and to
resist human intrusion over the long term without active maintenance, as required by the Commission's regulations.278 Because the Licensing Board based
its grant of summary disposition of these contentions upon an erroneous definition of "active maintenance" and upon an incorrect application of the standard
for granting summary disposition, we reverse. In its resolution of these contentions, the Licensing Board combined Contentions 4(c) and 4(d) and similarly
addressed Contentions 4(e) and 4(g) together. It then disposed of each grouping
without further differentiation. For ease of reference, we discuss the contentions
in the same manner.
1. As previously indicated, Criterion 12 requires that the final disposition
of mill tailings must be such that ongoing active maintenance is not necessary
to preserve isolation.219 Additionally, a portion of the siting and design goal
275Wtbsur'. Tltird New /tlltmatioMl DictioNJry 1609 (1971).
276 S,. Farmtrs Rutrvoir.& Irrigation Co. v. McComb, 337 U.S. 755, 764 (\949).
277 45 Fed. Reg. at 65,524. Su a1.ro Fonal GElS at 15 ("good liting is or overriding importance in isolating lite
tailings and associated hazards; inadequalc siting cannot be overcane by design").

278 See LBP.89-35, 30 NRC at 686-90.
279 Su .upra p. 106.
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set forth in the first sentence of Criterion 1 provides that tailings should be
permanently isolated "without ongoing maintenance." The last paragraph of
that criterion further amplifies that provision, stating that "[t]ailings should be
disposed of in a manner that no active maintenance is required to preserve
conditions of the site." The State's Contention 4(c) alleged that Kerr-McGee
failed to demonstrate that, without active maintenance, its proposed above-grade
disposal cell provides isolation of the tailings from natural erosional forces
reasonably equivalent to below-grade disposal, as Criterion 3 requires.280 Related
Contention 4(d) alleged that the embankment and cover slopes of the proposed
cell are not relatively flat after stabilization so as to minimize the potential for
erosion and provide conservative factors for safely assuring long-term stability,
as Criterion 4 requireS.281 Further, the contention asserts that the final slopes
will not be contoured to grades that are as close as possible to those that would
exist for below-grade disposal. The Licensing Board characterized Contentions
4(c) and 4(d) as alleging that, "because the 20% slope proposed for the disposal
cell's sides, while not prohibited, will require active maintenance over the long
term in order to resist erosion, the cell will not provide isolation equivalent to
that provided by below-grade disposal.''282
In its resolution of these joined contentions, the Licensing Board determined
that the kinds of maintenance necessary to repair the damage to the disposal
cell that the State claimed would be caused by erosion - namely, burning
or mowing the top vegetative cover and making other minor· repairs - did not
constitute "active maintenance" within the meaning of Appendix A. It concluded,
therefore, that such anticipated maintenance activities could be performed in the
future without running afoul of the mill tailings regulations. At the urging of
Kerr-McGee, the Licensing Board adopted the definition of the types of activities
that do and do not constitute "active maintenance" found in the Commission's
regulations governing the land disposal of radioactive waste.283 Section 61.2 of
10 C.F.R. defines "active maintenance" as
any significant remedial activity needed during the period of institutional cootrol to maintain
a reasonable assurance that the performance objectives [of Part 61) are meL Such active
maintenance includes ongoing activities such as the pumping and treatment of water from a
disposal unit or one-time measures such as replacement of a disposal unit cover. Activl!

mainJl!nancl! dOl!s not includl! custodial activit its such as rl!pair of ftncing. rl!pair or
rl!piacl!menJ of monitoring I!quipmenJ. rl!vl!gl!lation. minor additions to soil COVl!r, minor
rl!pair of disposal unit covl!rs. and gl!nI!ral disposal sitl! upkup such as mowing grass.284

280 Sill supra p.
281 Ibid.

lOS.

282LBP-S9-3S. 30 NRC at 683.
283 Sill Kerr-McGee Cross-Motion It 4344.
28410 C.F.R. §61.2 (emphasis added).
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According to the Board, "Illinois and Staff pose[d] no objections to this definition in their responses to [Kerr-McGee's] cross-motion" for summary disposition.28' Thus, the Board incorporated this definition into Part 40, Appendix A,
"because the goal stated in 10 C.F.R. § 61.44, elimination to the extent practicable of the need for active site maintenance following closure, is very similar
to the goal of Criterion 12.'1286
But in its cross-motion for summary disposition urging adoption of the section
61.2 definition of active maintenance for use in Part 40, Kerr-McGee did not
inform the Board,281 nor apparently did the Board independently discover, that
the immediately preceding section of the regulations, section 61.1(b), explicitly
provides that the Part 61 "regulations. •. do not apply to . .• disposal
of uranium or thorium tailings or wastes (byproduct material as defined in
§ 40.4(a-l» as provided for in Part 40 of this chapter in quantities greater
than 10,000 kilograms and containing more than five (5) millicuries of radium226."288 Moreover, section 61.2 itself defines "[w]aste" for purposes of Part 61
as "low-level waste[,] ••• that is, radioactive waste not classified as high-level
radioactive waste, transuranic waste, spent nuclear fuel, or byproduct material
as defined in section lle.(2) of the Atomic Energy Act (uranium or thorium
tailings and waste).''289 It is thus clear from the Part 61 regulations themselves
that the Commission did not intend for any part thereof to be applied to mill
tailings disposal.
The Board was also seriously mistaken in its expressed belief that the State
did not oppose the use of the Part 61 definition.290 Contrary to the Licensing
28'LBP.89·35, 30 NRC at 683.
286Ibid. Section 61.44 provides that N[t]he disposal facility must be sited, designed, used, operated, and closed to
achieve long·term stability Ihe disposal site and to eliminate to Ihe extent pncticable Ihe need for ongoing active
maintenance of Ihe disposal lite following closure 10 Ihat only IUrveillance, monitoring, or minor custodial care
[is) required." In Jdying on !hilsection, however,lhe Board apparenlly was unaware that 10 C.F.R. §61.s9(b),
prohibits reliance at luch IUrveillance or ummor custodial care" for "more Ihan 100 'jUn," a period an order of
magnitude shorter Ihan Ihe I ()()().'jUr longevity design standard for mill tailings.
281 S" Kerr-McGee Cross-Motion at 43-44.
288 10 C.F.R. § 61.1 (b)(2).
2891e1. § 61.2 (emphases added).
As we have already noted (supra note 147),lhe ltaff WlS, at a minimum, seriously remiss in not calling to Ihe
Ucensing Board'i attention its view of the meaning
active maintcnlnce cmtained in Ihe draft S11' that WlS
made available for public comment weeks before !he staff filed its responses to Ihe State's and Kerr-McGee's
motions for summary disposition. The staff'l lilence at Ihe inapplicability of Ihe Commission'l Part 61 low-level
waste regulations to mill tailings governed by Part 40 is even more puzzling in light of several of its IlUwers to
comments on the dnft SFES in which the staff specifically acknowledges Ihis very point. Consider, for CJlample,
Ihe following comment on Ihe draft SFES and questiat posed to Ihe ltaff:'
rrJhe Code of Federal Regulations set by the NRC - Code 10 CFR, VoL 10, Part 61 ••• in general,
states Ihat !he licensing of any new low level nuclear dump .ite Ihould not be carried out in a densely
populated area clue to the inherent risk of possible adverse effects at the populous and the cnvironmenL
Why, Ihen, ia !he West Chicago lite not covered under your agencies [sic J own set of federal safety
regulations, and why Ihe inconsistency of Ihe NRC?
SFES at II-58. In response, the ltaff stated that -[t]he West Chicago site does not fall under the regulations
contained in 10 CFR Part 61 because of the type of material involved- lei. at 11-60. See auo id. at 11-78, 11-79.
290 SIt LBP-89-35, 30 NRC at 683.
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Board's statement, the State disputed explicitly the use of the Part 61 definition
in its response to Kerr-McGee's cross-motion for summary disposition and the
accompanying affidavit of its expert witness, Dr. Thiers. He explained why
Part 61 does not assist in discerning the meaning of active maintenance as used
in Part 40, by contrasting Part 61 low-level waste with Part 40 mill tailings.
In this regard, Dr~ Thiers stated that, pursuant to Part 61, low-level wastes
generally will be placed below grade or sealed in concrete vaults with a 500year design life. He further explained that the Part 61 regulations provide for
only a lOO-year period of institutional control because Class A and Class B
low-level wastes have a relatively short half-life and will decay during that
period, while thorium tailings include radioactive materials with half-lives of
many thousands of years. Next, Dr. Thiers stated that EPA's regulations
for inactive mill tailings sites, 40 C.F.R. Part 192, and the basis for those
regulations set forth in the Statement of Considerations accompanying them,
provide the correct guidance for dealing with the disposal of mill tailings. He
then explained that, because of the long-term impacts of mill tailings, those
regulations distinguish between active and passive controls and that passive
maintenance, unlike active maintenance, includes no planned maintenance by
people. Consequently, Dr. Thiers stated that a passive maintenance structure
is self-maintaining and designed against the probable maximum flood (PMF),
the PMP, the maximum credible earthquake (MCE), and other conceivable
destructive events, with no planned human maintenance.291
In light of the explicit statements in 10 C.F.R. §§ 61.1 (b) and 61.2 of the
inapplicability of Part 61 to mill tailings regulated under Part 40, we hold that
the Licensing Board erred in its use of the Part 61 definition in this proceeding.
Ifregulations are to have any meaning, express exclusions and prohibitions must
be obeyed. In some circumstances, if a regulation does not define a particular
term, it may be acceptable to borrow the de·finition of a like term from another
part of an agency's regulations. But this can never be the case where, as here,
there are specific prohibitions against such application.292
Furthermore, the definition adopted by the Licensing Board is inappropriate
for the very reasons stated by the State's expert, Dr. Thiers. By virtue of
the extremely long half-lives of the elements found in mill tailings and the
correspondingly long times the tailings will remain hazardous and need to be
isolated, the Licensing Board should have crafted a definition for the active
maintenance prohibited by Part 40 that would preclude any maintenance, even
minor in nature, that is needed to ensure compliance with the design longevity

291 Mfid.vit of G.R. Thicrs [herein.fter Thic:rs sept. II, 1989, Affidavit] .t 13-14 ••tt.che4 IS Exhibit A to
People', Opposition to Kar-McGee', Cross Motim for Summ.ry Disposition (SepL 21, 1989) \herciI1lftcr St.te',
~positionl. See also State', Oppositim at 45-46, 48; 48 Fed. Reg. at 597.
2 Kerr-McGee', oounse1 cooceded as much at oral argumcnL API'. Tr. 83.
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standards of Part 40. Accordingly, insofar as the Licensing ·Board relied upon
the Part 61 definition of active maintenance in granting Kerr-McGee's motion
for summary disposition of Contentions 4(c) and 4(d), we reverse.
2. In addition, we reverse the Board's treatment of these contentions for
the independent reason that it misapplied the standard for granting summary
disposition. Section 2.749 of the Commission's Rules of Practice governs
motions for summary disposition. Only if there are no genuine issues of material
fact and the moving party is entitled to a decision as a matter of law, may
the presiding officer grant the motion.293 Conversely, if a disputed issue of
material fact exists, the motion must faiJ.294 In weighing the evidence, it is
well-settled that all inferences must be drawn in favor of the party opposing
summary disposition.29' Here, due to the existence of several disputed issues of
material fact, the Licensing Board erred in granting Kerr-McGee's cross-motion
for summary disposition on Contentions 4(c) and 4(d).
First, the Licensing Board erred in dismissing. on summary disposition, the
State's challenges to the intrusion barrier. As the Board saw it, the pwpose of
the clay-cobble intrusion barrier underlying the vegetative cover is "to prevent
human and animal intrusion and to provide added assurance of cell stability
in the event that the topsoil layer is lost for some unspecified reason during
the design life of the cell.''296 The State, in opposing Kerr-MeGee's crossmotion for summary disposition, challenged the adequacy of the disposal cell
design because it failed to provide certain information on the particle size
and distribution of the clay-cobble layer, thereby preventing the State from
being able to determine the effectiveness of the intrusion barrier. Despite
its acknowledgment that the intrusion barrier served some purpose, the Board
nonetheless held that the missing information was immaterial because the barrier
was not required by Appendix A.m
Contrary to the Board's determination, however, the missing information
regarding the particle size and distribution of the clay-cobble layer was material.
As the State's expert, Dr. Thiers, explained in his affidavit in support of the
State's position, without the specification of the percentage of such particle size

e.,.,

293 10 C.P.R. §2.749(d). Suo
Florida Puowr & Lig'" Co. (furkey Point Nuclear Cienenting Plant, Units Nos.
3 .nd 4), ALAB-660, 14 NRC 917, 1003 (1981) (citing Virginia Ekcrric and PO"«r Co. (North Ann. Nuclear
Power StatiM, Units 1 and 2), ALAB-584, 11 NRC 451, 453 (1980».
A mlterial ract is Me that affects the outcane or the litigatiM or tends to resolve any of the issues nised by the
parties. S~. g~'!4rall, lOA C. Wright, A. Miller, &. M. KIne, Federal Pracljc. and Proc~dure § 2725, It 93-95
(1983).
294 S.., e.,., Public S~nic. Co. of N_lIampsNre (Seabrook StatiM, Units 1 and 2), AUB-924, 30 NRC 331,
34547 (1989).
29' Se., e.g., AdicJ:u y. SR. Kn.r.r & Co., 398 U.S. 144 (1970).
296LBP_89-35. 30 NRC .t 617. A. discussed .rupra p. 111. It the time of the Board', mUng on the summary
disposition motiau, neither Km-McGcc: nor the staff considered the intNSiM barrier as the primary means to
assure thlt the disposal cdl met the erosion pmtectiM Ind longevity design ltandards.
297 LBP-89-35, 30 NRC .t 687·88.
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and the percentage of soil fines to be employed in the intrusion barrier, the
ability of the material to resist the design storm cannot be reliably evaluated.298
The Licensing Board examined the intrusion barrier "[b]ecause [it] is part of
the design," and for that reason the Board sought "to determine whether it is
likely to perform its intended function under conditions likely to prevail during
the design life of the cell."299 In addition, the Board stated that one of the
intended functions of the barrier was to assure "cell stability in the event that
the topsoil layer is 10sL''300 In such a circumstance - i.e., the absence of a "full
self-sustaining vegetative cover" - however, Appendix A Criterion 4 requires
a "rock cover" like the intrusion barrier in order to reduce erosion to negligible
levels.301 Thus, under the terms of its own analysis for examining the barrier,
the Board could not dismiss as immaterial the particle size and distribution of
the clay-cobble layer on the ground that it was not required by the regulations.302
Accordingly, the Board erred in rejecting the State's challenge by determining
that the intrusion barrier was not required by the regulations.
Second, the Licensing Board also erred in summarily disposing of the State's
challenge to the flooding event used by Kerr-McGee in its erosion analyses. The
State, through the affidavit of Dr. Thiers, pointed out that the erosion estimates
of both Kerr-McGee and the staff relied on flooding events of less intensity than
that generally accepted by the NRC. As Dr. Thiers explained:
[i]f the topsoil is not designed to resist the PMP a gully will fonn, concentrating runoff
and tending to erode the tmderlying intrusion layer. Unless the intrusion layer is designed
to withstand this condilioo, erosioo will continue downwards and baclc into the tailings,
spreading those materials into the environment. This is major damage, and would require
active maintenance or major reconstruction to correct the spill. Unless erosioo protection
sufficient to resist runoff from the PMP is provided the design does not meet the practice
generally accepted by the NRC.303

298Thien Sept. II, 1989, affidavit at 5-6, 16-17. Su infra pp. 145-46, concerning the design IIOnn.
No party challenges Dr. Thien', credentials. lie is the Principal Geotechnical Engineer at M·K Environmental
Services, San Francisco, California, and he holds B.S., M.S., and Ph.D degrees in civil engineering from the
University of California, Berkeley, where the primary emphasis of his graduate studies was m geotechnical
engineering. He has IUbstantial experience with the reclamatim of radioactive mill tailings lites, including
supervising the cmsolidation, seepage, and seismic: analyses for a major tailings deposit near Uravan, Colorado.
lie also has developed criteria, as well &I design and Inalysis procedures, for the design of 24 uranium repositories
in 10 lUtes under TItle I of UMfRCA. In addition, Dr. Thien has IUpervised the preparation of c:onstruction
drawings and apecilications for three tailings reclamatim lites and managed engineering during conswctim at
three lites. Su Mfidavit of G.R. Thiers [hereinafter Thien July 21, 1989, Mfidavit]at I, attached IS Exhibit C
to People', Motion for Summary Disposition (July 31, 1989) [hereinafter State Summary Disposition M<llim}.
299 LBP.89.35, 30 NRC at 687.
300 Ibid.

301 10 C.F.R. Part 40, App. A, Criterim 4(d).
302The Board', lUling in this regan! is also inconsistent with its earlier rejectioo of the State', challenge to the
IUfficiency of the vegetative cover. Su LBP·89·35, 30 NRC at 686-87. As we have already ,een, however, in
finding the vegetative cover adequate, the Boan! erroneously relied upon the definition of active maintenance in
aeetion 61.2.

303Thiers Sept. II, 1989, Mfidavit at 5. See also id. at 7.
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He also noted that the Department of Energy (DOE) designs its mill tailings
disposal cells to withstand erosion from a PMP event304
The Board, however, dismissed Dr. Thiers's opinion as a "bare allegation"
with "no technical basis for his conclusion.'tJo~ It also described the erosion damage that Dr. Thiers alleged would occur as "the sort that could be corrected by
minor repairs.ttJ06 Thereafter, in denying the State's motion for reconsideration,
the Board determined that the flooding event employed by Kerr-McGee "has a
return frequency of far less than once every 200 years," so "the minimum design
objective of Appendix A to assure isolation for 200 years is self evidently met
by a wide margin under [Kerr-McGee's reduced flooding event design].'tJ07
The Licensing Board improperly disregarded, as a "bare allegation," Dr.
Thiers's expert opinion concerning the appropriate flooding event308 Dr. Thiers' s
affidavit unquestionably raises a disputed issue of material fact and provides an
adequate technical foundation - i.e., the generally accepted positions of both
the NRC and DOE, as well as his own expert opinion - which the Board
was not free to disregard. Further, the Board fails to explain how the "major reconstruction" alleged by Dr. Thiers can be characterized as "minor repairs." And, as previously shown, even "minor repairs" fall within the bounds
of prohibited active maintenance. Finally, the Board was mistaken concerning
the acceptability of a design longevity standard of 200 years. In promulgating the final rule for its Part 40 regulations, the Commission recognized that
"EPA's primary design standard is 1,000 years. Accordingly, the Commission
has no discretion to promulgate a different design standard for a shorter period.''309 The Commission also stated that "[t]he 200-year minimum longevity
requirement provides relief in those unique reclamation situations where the
1,0000year criterion can be shown to impose too much of a cost hardship. The
Commission views the EPA longevity standard to be 1,000 years unless site
specific circumstances preclude meeting 1,000 years."310 Kerr-McGee did not
contend, let alone show, that circumstances at West Chicago preclude compliance with the lOOO-year standard. Hence, the Licensing Board mistakenly

304/d. at 4.
3O~ LBP-89-3S, 30 NRC at 689.
306 Ibid.
307 Feb. 13 Order at 8.
308 AI has been observed. "[e).pert opinion is admissible and may dereat swnmary judgmmt If it appears the
affiant is eornpetent to give an expert opinim and the factual basis for the opinim is stated in the affidavit, even
though the underlying factual details and reasoning upon which the cpinim is bued are not." Bulliwis v. Rc:uJll
Corp., 789 F.2d t3tS, 1318 (9th Cit. 1985). Su aLro Fed. R Evid. 703. 70S.
309 SO Fed. Reg. at 41,8S6.
310Id. at 41,8S8.
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used 200 years as the minimum design objective in granting summary disposition
of Contentions 4(c) and 4(d).3\l
3. The Licensing Board similarly erred in its disposition of the State's
Contentions 4(e) and 4(g). The principal focus of the Licensing Board's
discussion of these contentions was the State's argument that "the location of the
disposal cell within a densely populated area almost guarantees human intrusion
absent a rigorous security program," and that such a program is inconsistent
with the lOOO-year longevity and "no active maintenance" criteria of Appendix
A.312 The BC?ard granted Kerr-McGee's cross-motion for summary disposition
of these two contentions, concluding that, while "some human intrusion onto
the site is likely[,l • • • we do not believe that the site would constitute an
attractive nuisance, so as to make such intrusion probable."m Further, the Board
determined that, "given the design of the cell so as to resist erosion, we do
not believe that Dr. Thiers has made a case that human intrusion could create
damage s~ extensive that active maintenance would be required to correct it as
that term is defined in section 61.2."314
In opposing the cross-motion for summary disposition on these contentions,
the State took issue with, among other things, Kerr-McGee's position that
the design of the cell was sufficient to resist human intrusion. The State
asserted that, since its deactivation, the West Chicago site has had a history of
unauthorized human intrusion "despite fences, 'radioactive' warning signs, and
security guards."JIS Ruther, the State claimed that, not only would such intrusion
continue, the cell itself would be invaded and require periodic active maintenance
to repair iL316 In support of its position, the Stat~ offered excerpts from the
prior testimony of a Kerr-McGee official concerning the numerous intrusions
at the West Chicago site notwithstanding Kerr-McGee's efforts to prevent such
activities.317 The State also offered the expert testimony, by way of affidavit,
of Dr. Thiers. He contrasted underground disposal of mill tailings, "which

311 Additionilly. the Licensing Board granted Kerr· McGee', motion for summlry disposition on Contentions 2(k).
2(P), 2(s), Ind 2(u) by relying upon il.! findings Ind reasoning in disposing of Contentions 4(c) Ind 4(d), or by
finding them duplicltive of those contentions. LBP.89-3S, 30 NRC It 701-02 In light of our reversal of the
BOlrd', grant of IUrmnlry disposition of Contentions 4(c) Ind 4(d), il.! ruling on Contentions 2(1<), 2(P), 2(s). Ind
2(u) must Iiso be reversed.
312/d. It 689. Su aLro Criterion 4(d). which requinos thlt final rock covers be designed "to Ivoid displacement
of roclt plrticles by human and animal traffic"; Criterion I, which 'peciJies remoteness from populated lreas as I
siting feature; and Criterion 3, which identifies below.grade disposal as the preferred option. 10 C.F.R. Plrt 40,
App. A. Criteria 4(d), I, Ind 3.
The concern of the Ccmmission', regulltions thlt the design of tailings disposal ,ites effectively resist humin
intrusion can be traced, in plrt, \0 the EPA mill tailings regulltions thlt Ire intended \0 inIu'bit the "misuse" of
tailings. Su 40 C.F.R § 1922O(1)(I);..we I. 772 F.2d It 632-33.
313LBP.89_3S, 30 NRC It 689-90.
314/d. It 690.
3U Stlte', Opposition It 48.
316 Ibid.
317 See State', Surmnlry Disposition Motion, Exhibit F.
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would reduce the temptation for unauthorized post construction excavation to
essentially zero," with Kerr-MeGee's above ground design for the disposal cell
at West Chicago. In the latter regard, he stated that "an unguarded 35-foot
high, 27-acre mound in a partly residential area has a nearly 100% probability
of being dug into, either out of curiosity, or for 'free fill' or both.'t3IB As a result
of such human intrusion, Dr. Thiers further concluded that "[e]ach excavation
episode would require at least maintenance level repair."319
Once again, in granting Kerr-MeGee's cross-motion for summary disposition,
the Licensing Board was not free to disregard the State's evidence concerning
past intrusions onto the West Chicago site and the obvious inference from that
evidence that such intrusions would continue in the future. This evidence raised a
disputed issue of material fact not amenable to summary disposition. Indeed, the
Licensing Board's unexplained, unsubstantiated, and contradictory conclusions
that, on the one hand, such intrusion is "likely," but, on the other hand, not
''probable" because the site is not an "attractive nuisance," only serve to highlight
the Board's error. For one thing, in the context of the comprehensive scheme of
multi-agency federal regulation of mill tailings, the tort law concept of attractive
nuisance is entirely irrelevant. The Licensing Board also wrongly slighted Dr.
Thiers's expert opinion on the probability of intrusion into the disposal cell and
the need for periodic maintenance to repair the damage. This expert opinion
and the accompanying documentation were sufficient to raise a disputed issue
of material fact concerning the likelihood of purposeful entry into the cell and
the inadequacy of the cell design to resist it without active maintenance, so
as to preclude the grant of summary disposition. no Further, as already shown,
the Board relied upon an improper definition of active maintenance to "define
away" this disputed issue. Accordingly, we reverse the Licensing Board's grant
of summary disposition on the State's Contentions 4(e) and 4(g).321
4. Although the State and the City have raised a number of additional issues
in their appeal from the Licensing Board's decision, we emphasize that we
have reviewed only those matters addressed in this decision. The absence of

31BThim July 21, 1989, Affidavit at 7.
319/bid.
nO The SFES itself casts even more doubt 00 the Board', JUllng:
Although it is not possible to calculate precisely the probability of human intrusion into any of the ,ites.
the two most important facton that an: believed to incn:asc this probability an: population density (in
pllticulu whether then: an: ,chools and pub nearby) and degn:c of isolation. The precise trade-off.
of population density VI. isolation cannot be determined; however, becauJc it is generally believed that
intrusion is man: likely under cmditima of higher popu1atim density, the potentia! for human intrusim
into the aile area is emaidcn:d higher for the West CUcago alternative in canpariaon to any of the
alternative aites.
SFES at S-7. Su also id: at S-9.
nl In a subsequent ruling, the Licensing Board gnntcd, 00 the basil of its ruling 00 Cmtentions 4(e) and (g), Kerr·
McGee', motim for summary disposition of the Stlle'l Contention 2(h). which also dealt with human intrusion.
LBP-9()'9, 31 NRC at 190. In light of our holding. that ruling on Contention 2(h) must also be reversed.
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discussion concerning these other issues should not be taken as our endorsement
or approval of how the Licensing Board disposed of them. Indeed, we have
considerable reservations about the Board's treatment of several areas, e.g.,
groundwatecm and radiological impact. But the rulings set forth in this opinion,
as well as time constraints and other circumstances, obviate considCration of
any other issues, and we see no purpose in thus lengthening further either this
proceeding or our decision.

V.

LICENSE REVOCATION AND TERMINATION
OF THE PROCEEDING

The Licensing Board's decision authorizing the staff to issue the requested
license amendment for Kerr-MeGee's proposal was premised on that Board's
resolution of all issues in Kerr-MeGee's favor.323 Parts m mid IV of this opinion,
however, establish that that is no longer the case. A significant portion of
the Licensing Board's rulings must be vacated and/or reversed, and, in the
alternative, the record warrants reopening for the consideration of new evidence
on several critical issues. There no longer being a record and decision to support
authorization of the license amendment, it necessarily must be revoked as well.324
Indeed, this action arguably should have been taken by the staff itself when
it determined, several months after issuing the license amendment, that "it is
not clear that the designs of 'the top and side slopes, the diversion channels,
or the sedimentation basin are adequate to resist erosion to the extent that the
requirements of 10 CFR 40 Appendix A are met."m In any event, the staff's later
requirement that Kerr-McGee obtain a new license amendment to incorporate
the additional design specifications requested by the staff, in effect, amounts to
an acknowledgment that the outstanding license amendment no longer provides
sufficient legal authority from the NRC for Kerr-MeGee's proposal.
As noted earlier, in normal circumstances, we would remand this proceeding
to the Licensing Board, both to consider the new information developed since
the rendering of its initial decision, and to reconsider specified rulings in light

322 Su Bean! Notification 90-08, when: the staff acknowledges thlt its environmc:ntal review ol the impacts of
Kcrr-McOec'a Pmpoa1 on groundwater was inadequate.

323LBP-90-9,31 NRC II 194-95.

324 Su Lo", (,1411d U,IoIVt,

Co. (Shoreham Nuclear fuwcr Ststion, Unit I), ALAB-902. 28 NRC 423, 434,
r6VUw tbe/iNtI, CU-88-II, 28 NRC 603 (1988).
.
Rendering the inlllnl declaion bc!orc the ~te on ..hich the Stste hu indicated it intends to terminate KerrMcOec', license (lu IUprQ p. 100) makes it unncccssal)' for Ulto rule on Kerr-McOec', motion for I procective
onIcr. We th=fote tb"1 the motion, without prejudice, oC c:ounc:, to the pursuit of other Ippropriate !did Crom
theCanman~
,
m Swift Letter, EnclOlUIe 3 It I.
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of the conclusions we have reached herein.. Several facts militate against this
action, however.
First, the Commission has transferred its jurisdiction over mill tailings located
within lllinois to the State. And, in doing so, the Commission contemplated .
. that there would be some future, site-specific proceeding conducted by the State
involving the West Chicago facility.316 Second, the staff has determined that
a new license amendment is necessary to incorporate the design specifications
supplied by Kerr-McGee during the staff's reevaluation of the proposa1.327 As
the State and the City correctly point out, the need for a new license amendment
triggers their right to a hearing under section 189(a) of the Atomic Energy Act.328
Third, consideration of the developments since the issuance of the Licensing
Board's decisions and correction of the other errors identified in those decisions
would require substantial further effort. In large part, the proceeding must begin
anew.
The appropriate remedy in these unusual circumstances, therefore, is to
terminate this NRC proceeding,329 thereby allowing consideration of KerrMcGee's plan to begin under the auspices of the State regulatory body now
responsible for overseeing the disposal of mill tailings.330 We note in this regard
that, in any licensing proceeding conducted by the State with regard to KerrMcGee's disposal plan, section 274(0)(3) of the AEA requires the State to
provide procedures that include
(i) an opponunity, after public notice, for written comments and a public hearing, with
a transcript,
(ii) an opportunity for cross examination, and
(iii) a written determination which is based upon findingi included in such determination
and upon the evidence presented during the public comment period and which is subject to
judicial review[.]331

326 S" llIillCi.r, CU-9()'9, 32 NRC at 216-17; itl., CU-90-ll, 32 NRC at 334.

327 NRC Staff Briel at 36, 38; Berncro AflidlVit at 4; Swift AflidlVit at 9.
328 42 U.s.C. 12239(a)(1). Su PhilatUlphia Ekctric Co. (Limerick Generating Station, Units I and 2), ALAB·
785,20 NRC 848, 884 n.l63 (1984); itl., ALAB·778, 20 NRC 42, 48 (1984), afJ'd mil IICWI. ATIlIwrry II. NRC,
770 F.2d 1066 (3d Cit. 1985).
329nus, or came, does not ron:close requests ror Canrnission review or our decision.
330C!. Famun UtJo/l C,III. Euh. II. FERC, 584 F.ld 408, 410, 416-17, 421·22, 424 (D.c. Cit.) (in nre oil
pipeline ntemaking proceeding - where there was an absence or established administntive precedents in that
area or ntemaking. the record was fmmd to be incomplete, and regulatory jurisdiction over on pipelines WlS
tnnsfcrrod to anochcr agency while the case was pending on appcal- court gnnts request for remand mlde by
agency now having jurisdiction, 10 thlt it can begin its regulatoty duties at a clun slale; court also cmc1udcs
that any examinstiat or issue at which record was found incomplete would be premature). c"'. tUflied. 439 U.S.
995 (1978).
331 42 U.s.c. 12021(0)(3). Sec Stale Agt=ncnt Policy. 46 Fed. Reg. It 7544; 10 C.F.R. § 150.31(b)(3)(i). It
is interesting to note that these statutoi)' requirements for byproduct malerial licensing proceedings cmductcd
by an agrcc:mcnt stale seem to be more formal than those held to be required for byproduct materia! licensing
proceedings cmductcd by the NRC. Su Wul Chicoto. CU·82·2, IS NRC al247·56. aff'd. 701 F.2d at 645.
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VI.

CONCLUSION

The Licensing Board's disposition of Contentions 4(c), 4(d), 4(e), 4(g), 2(k),
2(P), 2(s), 2(u), and 2(h), found in LBP-89-35, 30 NRC 677, and LBP-90-9,
31 NRC ISO, is vacated. In the alternative, the record on these contentions
is reopened. . In addition, the Licensing Board's disposition of these same
contentions, as well as Contention 4(a), in LBP-89-35 and LBP-90-9 is reversed.
The Director of NMSS is directed to revoke the materials license amendment
authorized by LBP-90-9. This proceeding is terminated.
It is so ORDERED.
FOR TIlE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND UCENSING BOARD
Before Administrative Judges:

Ivan W. Smith, Chairman
Dr. Walter H. Jordan
Dr. Jerry R. Kline

In the Matter of

Docket Nos. SO-S28-0LA-2
SO-S29-0LA-2
SO-S30-0LA-2
(ASLBP No. 91-633-OS-0LA-2)
(Allowable Setpolnt Tolerance)

ARIZONA PUBUC SERVICE
COMPANY, sf sl.
(Palo Verde Nuclear Generating
Station, Units 1, 2, and 3)

February 19, 1991

MEMORANDUM AND ORDER
(Ruling upon Petitions for Leave to Intervene)
I.

BACKGROUND

On December 27, 1990, the Commission published in the Federal Register
notice that the NRC is considering issuing amendments to the operating licenses
of the Palo Verde Nuclear Generating Station, Units I, 2, and 3, held by the
Licensees, Arizona Public Service Co., et al .• 55 Fed. Reg. 53,220-21. The
notice explained that the proposed changes:
would increase the allowable setpoint tolerance (or the pressurizer safety valves (rom 2500
psia plus or minus 1% to 2SOO psia plus 3% or minus 1%; increase the allowable setpoint
tolerance (or the main steam safety valves (rom 1250 psig and 1315 psig plus or minus 1%
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to the lame lettings plus or minus 3%; reduce the minimum required feedwater now from
750 gpm to 650 gpm; and reduce the response time for the high pressurizer pressure reactor
trip from 1.15 seconds to 0.5 seconds.

[d. at 53,220.

The notice also explained the opportunity for any person whose interest may
be affected by the amendments to request a hearing and to file'a petition for
leave to intervene. The general provisions of the Commission's intervention
regulation, 10 C.F.R. § 2.714, were set out in the notice. Two timely petitions
for leave to intervene and requests for hearing were filed. This Atomic Safety
and Licensing Board was established to rule on such petitions and requests
and to preside over any resulting proceeding by order of the Acting Chief

Administrative Judge on January 29, 1991.
II.

PETITIONERS

A petition dated January 22, 1991, was filed by Myron L. Scott and
Barbara S. Bush, husband and wife, who own a home and reside in Tempe,
Arizona. We refer to Mr. SCOU and Ms. Bush hereinafter as the "Scott/Bush
Petitioners," recognizing that they also are petitioning in behalf of the Coalition
for Responsible Energy Education (CREE). which, in turn. is a project of
Arizonans for a Better Environment (ABE).
Attorneys for Allan L. Mitchell and Linda E. Mitchell (hereinafter "Mitchell
Petitioners'') filed a petition dated January 28, 1991. The Mitchells reside within
5 miles of the Palo Verde Station and Mrs. Mitchell is an employee of Arizona
Public Service Company at the Palo Verde Station.
Both petitions seek leave to intervene and request a hearing pursuant to the
provisions of 10 C.F.R. § 2.714. Licensees 1 and the NRC StafP oppose the
petitions.
In.

THE INTERVENTION RULE

The NRC intervention rule, 10 C.F.R. § 2.714, as pertinent to the initial
petition stage of an NRC proceeding provides:

1Liccmees' Answer in Opposition 10 Petitions for Leave 10 Intervene and Requests for Hearing. February 6, 1991.
l NRC Starr Response 10 Petitions for Leave 10 Intervene Filed by A11an 1.. Mitchc1l, Lind. E. Mitchc1l, Myron 1..
Scott, Buban S. Bush and the Coalition for Responsible Energy Education (Staff Response). February 11. 1991.
It would be helpful 10 the Boanl and parties. who must cite 10 the pleadings. if the parties would use succinct
titles for their Ii1ings. Titles need only identify the pleadings. not IUI1UIWizc them.
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(a)(2). The petition shall set fOM with particularity the interest of the petitioner in the
proceeding, how that interest may be affected by the results of the proceeding, including
the reasons why petitioner should be permiued to intervene, with particular reference to the
factors in paragraph (d)(l) of this section, and the specific aspect or aspects of the subject
matter of the proceeding as to which petitioner wishes to intervene.

•••

(d)(l). [The presiding officer shall, in ruling on a] petition for leave to intervene or a
request for a hearing, consider the following factors, among other things:
(i) The nature of the petitioner's right under the Act to be made a party to the proceeding.
(ii) The nature and extent of the petitioner's property, financial, or other interest in the
proceeding.
(iii) The possible effect of any order which may be entered in the proceeding on the
petitioner's interest.

Other provisions of the rule provide for the filing of amended petitions and
supplements listing contentions as we discuss below,

IV.

STANDING TO INTERVENE

Contemporaneous judicial concepts of standing will be applied in determining
whether a petitioner has sufficient interest in an NRC proceeding to be entitled to
intervene. It has been generally recognized that these judicial concepts involve
a showing that "(a) the action will cause 'injury in fact' and (b) the injury is
arguably within the 'zone of interests' protected by the statutes governing that
proceeding." Florida Power and Light Co. (St. Lucie Nuclear Power Plant,
Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989); citing Portland General
Electric Co. (pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC
610, 614 (1976); Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit I), CLI-83-25, 18 NRC 327, 332-33 (1983).
Most often in NRC proceedings, but not always, whether a petitioner would
sustain an "injury-in-fact" as a result of an action covered by a proceeding has
been determined by whether the petitioner lives or engages in activities near the
nuclear plant in question, Thus a petitioner may demonstrate the potential for
injury if the petitioner, or its members, live, work, or play, for. example, in an
area that might be affected by the release of nuclear radiation from the plant.
A leading case on this point is Virginia Electric and Power Co. (North Anna
Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56-57 (1979), where
the proceeding involved a proposed operating license amendment that would
authoriZe the expansion of the spent fuel pool capacity. There the Appeal Board
would not rule out as a matter of law derivative standing where a member of
the petitioning organization lived about 35 miles from the facility, and where
another member lived 45 miles away but engaged in canoeing in close proximity
to the plant [d. at 57.
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Also, in North Anna, the Appeal Board noted that it had never required a
petitioner in close proximity to a facility in question to speCify the:
causal relationship between injury 10 an interest of petitioner and possible results of the
proceeding. (Footnote omitted.] Rather, close proximity has always been deemed 10 be
enough, standing alone, to establish the requisite interest.

Id. at 56, citing, e.g., Gulf States Utilities Co. (River Bend Station, Units·
1 and 2), ALAB-183, 7 AEC 222, 223-24 (1974), and cases there cited. See
also Armed Forces Radiobiology Research Institute (Cobalt-60 Storage Facility),
ALAB-682, 16 NRC 150, 154 (1982).
It is especially noteworthy that the ScoU/Bush Petitioners, living in Tempe,
Arizona, are said by the Licensees to live some 52 miles from the station. The
Staff notes that portions of Tempe are more than SO miles from the station.
These are estimates from map measurements. The Scott/Bush Petitioners have
not specified the distance.
Coincidentally, proximity of "approximately SO miles" from a nuclear facility
is the greatest distance, as far as we can find in NRC case law, that might support
standing to intervene on proximity alone. Even that precedence is a rather weak
finding by the Appeal Board that approximately 50 miles "is not so great as
necessarily to have precluded a finding of standing • • • ." Tennessee Valley
Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418,
1421 n.4 (1977).
Since the Watts Bar decision, supra, licensing boards have routinely cited the
SO-mile distance involved there as the outer limit for proximity-based standing
to intervene. E.g., Detroit Edison Co. (Enrico Fermi Atomic Power Plant,
Unit 2), LBP-79-1, 9 NRC 73,78 (1979): Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1433 (1982).
The NRC Staff would have us distinguish between a situation where the
proceeding is for the construction or operation of a nuclear plant compared to
an amendment of an existing operating license. Staff Response at 8. In support
of its argument the Staff (and Licensees) cite to the Commission decision in St.
Lucie, CLI-89-21, supra, 30 NRC at 329-30:
It is true that in the past, we have held that living within a specific distance from the plant
is enough 10 coofer standing on an individual or group in proceedings for construction
pennits, operating licenses, or significant amendments therelO such as the expansioo of the
capacity of a spent fuel pooL See, e.g., Virginia Electric and Power Co. (North Anna
Power Station, Units 1 and 2), ALAB.S22, 9 NRC S4 (1979). However, those cases
involved the construction or operation of the reactor itself, with clear implicatioos for the
offsite enviromnent, or major alteratioos 10 the facility with a clear potential for offsite
Catsequences. See, e.g., Gull States Utilities Co. (River Bend Station, Units 1 and 2),
ALAB·183, 8 AEC 222, 226 (1974). Absent situations involving such obvious potential for
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ofCsite consequences. a petitiooer must allege some specific "injury in fact" that will result
from the action taken • • • •

Staff Response at 8.
The Staff is correct; St. Lucie is instructive. But, unfortunately for the
Staff's argument, that decision instructs us that, even in a narrow-issue operating
licensing amendment proceeding, as in North Anna (cited in St. Lucie and supra),
proximity alone in the case of an operating license amendment proceeding can
support standing to intervene.
As the Commission noted in St. Lucie. supra, the proposed amendment
involved plant-worker protection - air-purifying respirators in particular. The
petitioner there was a member of the general public, not a worker. The proposed
amendment had no potential for offsite consequences, thus no injury-in-fact to
the petitioner. Id., 30 NRC at 329-30.
As we are about to address whether the proposed changes at Palo Verde
can support proximity-based standing to intervene, it should be noted that the
only information we have about the proposed amendments is set out in the
Federal Register notice and is cited above. Supra pp. 153-54. For the purpose
of establishing injury-in-fact to a petitioner's interest, we need not find that the
petitioner's concerns are well founded. North Anna, ALAB-S22, supra, 9 NRC
at 55-56. His responsibility to explain his concerns and to provide the bases for
them will arise later at the contention-filing phase.
For now it is sufficient to observe that the proposed amendments involve
changes to at least four systems that are important to safety: pressurizer safety
valves, main steam safety valves, reactor-heat removal via steam-generator
feedwater flow, and reactor trip. The quantity of change seems to us at this time
to be significant in each case. Whether the changes increase, or decrease, the
potential for offsite consequences, they most assuredly involve such potential.
See St. Lucie, CLI-89-21, supra, 30 NRC at 329-30. Accordingly, we rule that
standing in this proceeding can be established by proximity to the Palo Verde
Station alone.
Mitchell Standing
The Mitchell Petitioners have easily established their standing by virtue of
their residence within 5 miles of the station. In addition, the fact that Mrs.
Mitchell is an onsile worker at the station is an even stronger factor involving
injury-in-fact to her personal safety interests if the proposed amendments
increase the risk of an accidental release. We need not address the other claims
of standing set out in their petition.
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ScottfBush Standing
It would seem that the Scott/Bush Petitioners live about 50 miles from the
Palo Verde Station. As noted above, in the Watts Bar decision, the Appeal
Board explained that "approximately 50 miles" is not so far as to rule out
standing based upon proximity - nor do we rule it ouL On the other hand
we do not find from the petition that residing somewhere in Tempe in itself
establishes standing. The 50-mile ruling was already very liberal and we are
not inclined to extend iL We will hold the question of proximity-based standing
in abeyance until the Scott/Bush Petitioners provide further information in an
amended petition, if they so choose.
The Scott/Bush Petitioners also assert standing by virtue of their status as
members and officers of CREE and ABE. They state that a majority of CREE's
members and directors reside in Maricopa County "at varying distances" from
the Palo Verde Station.
Organizations can intervene in NRC proceedings in their own right or derive
standing as the representative of their members. Houston Lighting and Power
Co. (South Texas Project, Units 1 and 2), ALAB-549, 9 NRC 644 (1979). But,
the petitioning organization must explain why it or its members have standing.
Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station,
Unit 1), ALAB-535, 9 NRC 377 (1977). The Scott/Bush Petitioners do not
explain any better than they explained for themselves how the intel'ests of the
CREE members are affected by the proceeding as a matter of proximity to the
Palo Verde Station. We cannot discern how close to the station the CREE
members live or whether any engage in activities near the station. Moreover,
as a matter of proximity, the Petitioners do not explain how the CREE and
ABE organizations might have standing in their own right. At minimum, if Mr.
Scott and Ms. Bush, on behalf of CREE, claim standing because one or more
of CREE's members live or engage in activities in close proximity to the Palo
Verde Station, those members should be identified by.name and exact location
of the members' residence or activities with respect to the station.
The Scott/Bush Petitioners also claim standing for themselves and for CREE
members as customers of the Palo Verde owners. This claim, however, will
not establish standing to intervene. It has been long established that economic
interests as rate payers do not fall within the "zone of interests" protected by
the Atomic Energy AcL Pebble Springs, CLI-76-27, supra, 4 NRC at 614. See
also Three Mile Island, CLI-83-25, supra, 18 NRC at 332 nA.
The Scott/Bush Petitioners also assert that as citizens of the State of Arizona
and of the United States they have an interest in the proposed amendments.
There is, however, no causal connection between their political status as citizens
and the proposed changes involved in this proceeding.
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Accordingly, the Board rules that the Scott/Bush Petitioners, either for
themselves or for CREE and ABE, have so far failed to. establish standing to
intervene in this proceeding. We will hold any ruling as to their final status
to participate in the proceeding until they file their amended and supplemental
petitions, if they choose to do so. The Board cautions Mr. Scott and Ms. Bush
that any additional arguments in support of their claim of standing to intervene
must be specific and sufficient to carry the burden of establishing the right to
participate in the proceeding. They will not be given a third chance to establish
standing without meeting much more difficult pleading requirements relating to
nontimely petitions. See 10 C.F.R. § 2.714(a)(3).

v.

THE "ASPECT" REQUIREMENT

The intervention rule requires petitioners to state the "specific aspect or
aspects of the subject matter for the proceeding as to which petitioner wishes to
intervene." 10 C.F.R. § 2.714(a)(2). Licensees and the NRC Staff would have us
deny both petitions on the grounds that neither meets the "aspect" requirements.
Licensees' Answer at 11-13; Staff Response at 9. As the Licensees acknowledge,
they have little guidance from NRC case law for their position. Licensees'
Answer at 11-12.
The Board believes that the objection is misdirected in this case. Section
2.714 is the general intervention rule controlling intervention in all proceedings
under Subpart G. Thus, in a full-scope operating license proceeding, for example, petitioners might be expected to explain that they wish to intervene in, say,
the ingestion-pathway emergency planning aspects, or perhaps financial qualifications, or management competence, or whatever broad category of interest
concerns them.
In this proceeding the aspects of the operating license proposed for amendment are already clearly set out in the Federal Register notice. Simply by petitioning to intervene, a person whose interest may be affected by the proceeding
has indicated the aspects as to which that person wishes to intervene. Petitioners need not be more particular until they file their list of contentions. Most
important, the Licensees and the NRC Staff are well informed by early notice
what any proceeding on the proposed amendments would be about. The Board
believes that the "aspect" objections tended to be hypertechnical, unnecessary,
and inconsistent with Licensees' stated interest in "expediting the resolution of
this proceeding ••.•" Licensees' Answer at 4-5 n.4.

Amended and Supplemental Petitions
The intervention rule provides that any person who has filed a petition for
leave to intervene pursuant to the rule may amend his or her petition without

159

prior approval of the presiding officer (i.e., Licensing Board). The rule also
states, as pertinent, that the amendment may be made at any time up to 15 days
prior to the holding of the first prehearing conference. 10 C.F.R. § 2.714(a)(3).
In addition, section 2.714(b)(1) provides, as pertinent here, that not later than
fifteen (IS) days prior to the holding of the first prehearing conference, the
petitioner shall file a supplement to his or her petition to intervene that must
include a list of the contentions that petitioner seeks to have litigated in the
hearing,
As is often the case, the sequence and timing for the filing of amended
and supplemental petitions under the rule must be changed by order of a
presiding officer to provide for the efficient and rational management of the
proceeding. In this case the Board sees no purpose to be served in calling a
prehearing conference unless and until it has been established by the filing of
at least one facially acceptable contention by a petitioner that a hearing might
be required. Moreover, if the Petitioners wait until IS days before the first
prehearing conference to file amended and supplemental petitions, the answers
to those petitions would not be in the hands of the Board and parties until the
very day of the prehearing conference at the earliest, and possibly several days
later than the prehearing conference depending upon the mode of service. In
short, the Board and parties would not be prepared to attend to the very business
for which the prehearing conference is convened if the schedule set out in the
rule is followed. Therefore the Board suspends that provision and sets its own
schedule below.
.
The Mitchell Petitioners, having already established standing to intervene,
need only file a supplement to their petition with at least one acceptable
contention to be admitted as parties to the proceeding.
The Scott/Bush Petitioners, having failed to establish standing to intervene,
need to amend their petition if they wish to establish standing. They also need
to supplement their petitions with at least one acceptable contention in order to
be admitted.as parties to the proceeding.
The Federal Register notice explained in detail the requirements for filing
contentions in NRC proceedings.3 The Board recommends that the Petitioners
3 A. pertinent, leC!ion :z.714(b) provides:
(2) Bam contention must consist of a specific IUtcment of !he issue of law or fact 10 be raised or
controYcrted. In addition. the petitioner .hall provide the following information with respect 10 cam
contention:
(i) A brief explanation of !he be.CI of the contention.
(il) A concise atatanent of the alleged facta or expert Clpinion which IUpport the contention and on
which the petitioner intends 10 rely in proving the contention at the hearing. together with rcf=ncca 10
Ihoac specific 1OOn:cs and documentl of whim the petitioner i. awa!'C and on whim the petitioner intmcIs
\0 rely \0 caublish Ihoac facta or expert opinion.
(iii) Sufficient information (whim may include information pmuant \0 pangrapha (b)(2)(i) and (il) of
this leC!ion) 10 show thlt a BC2IUine dispute exists with the applicant on a malcrial issue or law or ract.
(CollliNud)
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study the contention requirements of the rule carefully since the rule provides
that a petitioner who fails to satisfy the requirements will not be admitted as a
party. 10 C.F.R. §2.714(b)(1).
VI.

ORDER

Pleadings shall be filed in accordance with the following schedule:
Each petitioner may file no later than March 11 an amended petition and a
supplement to petitions that include a list of contentions that petitioner seeks to
have litigated in a hearing.
Licensees may file answers to amended petitions and supplements to petition
within 10 days after service of the amended petitions or supplements.
The NRC Staff shall file answers to amended petitions and supplements within
15 days following their service.
The pleadings are to be in the hands of the Board and other parties on the
date due. The Board anticipates that the participants will use overnight express
mail or facsimile service to accomplish timely service:'
The Board intends to schedule a prehearing conference to take place approximately 10 to 20 days following the NRC Staff's answers. If necessary,

This showing must include Id'crmces to the specific portions of the application ("mcluding the applicant's
enviraunental rtpOrt and ..rcty tepart) that the petitiooer disputca and the supporting reasons for each
dispute. or, if the petitioner believca that the applicatioo fails to contain infonnation on a relevant matter IS
required by law. the ident.i/icatioo of each failure and the supporting reasons forthc petitioner'. belief. On
issuca arising under the National Environmc:ntal Policy Act, the petitiooer shall file COOIentiona based on
the applicant'. enviraunental report. The petitioner can amend those contentions or file new contentions
if there are data or conclusions in the NRC draft or final enviraunental impact .tatcment, environmental
assessment, or any supplcmenta relating thereto. that differ .ignilicantly from the data or coocluaions in
the .pplicant'. cIoc:umcnL
4 Pc:titioncra and participants should note that Board member Dr. Walter lL Jonlan ahould be .crved at 881 W.
Outer Drive, Oak Ridge, Tennessee 37830. FAX Number ror the Licensing Board is (301) 492·7285.
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Petitioners may respond to answers orally at the prehearing conference or as
otherwise provided by Board order.
THE ATOMIC SAFETY AND
LICENSING BOARD

Walter H. Jordan (by I.W.S.)
ADMINISTRATIVE JUDGE
Jerry R. Kline
ADMINISTRATIVE JUDGE
Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda.. Maryland
February 19, 1991
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judge:

James P. Gleason, Presiding Officer

In the Matter of

Docket No. 4O-08027-MLA
(ASLBP No. 91-623-01-MLA)
(Source Material LIcense
No. SUB-1010)

SEQUOYAH FUELS CORPORAnON

January 24, 1991

MEMORANDUM AND ORDER
(Requests for Hearing and Petitions for Leave to Intervene)
I.
A.

REQUESTS FOR HEARING

Background

An application by the Sequoyah RIels Corporation (hereinafter SFC) for
renewal of a source material license, and filed on August 29, 1990 (License
No. SUB-I0tO), is pending before the U.S. Nuclear Regulatory Commission.
Requests for an adjudicatory hearing on the matter, pursuant to 10 C.F.R.
§ 2.1205, were received by the Commission: Native Americans for a Clean
Environment (hereinafter NACE) on September 28, 1990 (its request was
supplemented on December: 20, 1990); Earth Concerns of Oklahoma, Inc.
(hereinafter ECO) on October I, 1990; and The Native Toxics Campaign
(hereinafter TNTC) on October 8, 1990.1 A communication of September 28,
1990, was also received from the Carlile Area Residents Association (CARA)

1 In. notice

or ~ber 13, 1990, ECO', request for. hearing was withdrawn.
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expressing an intent to file as an intervenor at a subsequent date. This
memorandum and order considers the remaining petitions of NACE and TNTC.
In a November 20, 1990 filing, the Staff opposed the requests but advised that
pursuant to the provisions of 10 C.F.R. §2.1213 it would participate in any
hearing granted. Subsequently, after reviewing NACE's supplemental petition
filing, the Staff withdrew its opposition to NACE's request.l
Under the Commission's regulations, this member of the Atomic Safety and
Licensing Board Panel has been designated to rule on the requests for hearing
and any petitions for leave to intervene and to serve as the Presiding Officer in
a hearing if granted. See 55 Fed. Reg. 46,744 (Nov. 6, 1990). .
B.

NRC Regulations

The U.S. Nuclear Regulatory Commission has provided informal procedures
for adjudicatory hearings in material licensing proceedings. See 10 C.F.R. Part
2, Subpart L. Requests for a hearing in such a proceeding must describe in
detail:
(1) The requestor's interest in the proceeding;
(2) How the requestor's interest may be affected by the results of. the
proceeding, including reasons why the requestor should be permitted
a hearing with particular reference to factors set forth in 10 C.F.R.
§ 2.1205(g);
(3) The requestor's area of concern about the licensing activity that is
the subject matter of the proceeding; and
(4) The circumstances establishing that the request is timely filed in
accordance with 10 C.F.R. § 2.1205(c).
It is the Presiding Officer's responsibility to determine that petitioners' areas
of concern are germane to the subject matter of the proceeding, the petition
has been timely submitted, and judicial standards for standing have been met.
The standards for informal adjudications are similar to those for formal hearing
procedures and include among other factors:
(1) The nature of the requestor's right under the Act to be made a party
to the proceeding;
(2) The nature and extent of 'requestor's property, financing, or other
interest in the proceeding; and
(3) The possible effect of any order that may be entered in the proceeding
upon the requestor's interest See 10 C.F.R. § 2.1205(g).
Judicial concepts of standing, in addition to being codified in section
2.1205(g), are enumerated in a number of NRC decisions. See. e.g .• Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I). CLI-83-25, 18
. lStaff Response 10 Supplemental Request, Ianuary 7.1991.
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NRC 327, 332 (1983). These concepts require a showing that (a) the action
complained of will cause an injury-in-fact, and (b) the injury is arguably within
the zone of interests protected by statutes covering the proceeding. Niagara
Mohawk Power Corp. (Nine Mile Point Nuclear Station, Unit 2), LBP-83-45,
18 NRC 213, 215 (1983).
In the event an organization files a petition for hearing, in order to meet
standing requirements that entity must show injury-in-fact to its organizational
interests or the relevant interest of members who authorize it to act for them.
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
LBP-87-7, 25 NRC 116, 118 (1987».

C.

Petitions

1. NACE is an organization with at least several members residing within
10 miles of the SFC nuclear licensed operation at Gore, Oklahoma. Affidavits
furnished by two members of NACE, authOrizing NACE to represent them in
the proceeding, cite, inter alia. previous contamination incidents at the plant
and allege threats to their families' health and environment through continued
operations.] The affiants cite specific threats to water supplies, fishing, hunting,
recreational activities, and travel habits near the facility.
The NACE organization also alleges, inter alia. prior safety violations and
accidents at the SFC facility including soil and groundwater contamination.
the extent of which is currently being reviewed by the NRC Staff. Citing
a November 5, 1990 NRC Demand for Information served on the Applicant
concerning seepage of uranium-contaminated water, NACE questions whether
NRC safety and health standards are being met The organization also claims
that the health and economic well-being of some of its members are threatened
by possible contamination of the Arkansas River through the discharge of
effluents from the SFC plant The petition also raises a question whether, in light
of alleged past and present safety violations, the best interests of public health
and safety require the facility's decommissioning in lieu of a license renewal.
2. The 1NTC request for a hearing is brief and submits no specific basis
for its opposition. Although expressing a disapproval of SFC's license renewal,
the petition merely states an intention to file a supplement to its request at a
later date.

] Applicant Ballard !\:Sides within 2 miles of the SFC plant and Dccrinwater "approximately'" 10. Although the
Commission hal rejected Itrict distance ""Iuircmcnts for Ilsnding in infonnal adjudicatory materials licensing
cases, it may ltill be a material factor. The petition is to be judged by all the "cirtumstsnc:es" in the case. See 54
Fed. Reg. 8272 (Feb. 28. 1989) (Ststemmt of Coruidention).
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D.

Decision

In applying NRC procedural requirements to the pending requests for a
hearing, it is clear that NACE's petition complies with regulatory requirements
and 1NTC's docs not.

Standing
NACE purports to be an Indian-controlled and -staffed organization which
aims to raise the consciousness of the public to environmental and nuclear-related
issues. The organization meets NRC~s standards for standing. Allegations that
soil and water contamination at the facility present violations of NRC health and
safety standards is certainly an issue alleging some injury in fact and is within the
zone of interests protected by statute. NACE obtains standing through affidavits
submitted by several of its members who allege specific threats of contamination
as injurious to their lives and property. Not only do these members, who have
authorized NACE to represent them live in close proximity to the facility at
Gore, Oklahoma, but NACE has other members allegedly living in the general
area of the plant, and members who are citizens of the Cherokee Nation of
Oklahoma which owns the riverbed of a river flowing within a half-mile of the
facility. The river may receive effluents from the SFC plant and the health and
the environmental interests of these individuals allegedly will be affected by
contaminating materials in the river.'
It is clear that NACE has a right through its members' interest to be made
a party to the proceeding, that property, and safety and health interests of itS
members are involved, and that any order involving the application could have
an adverse effect on these members' interests.
In regard to the 1NTC petition, no additional supporting supplementary
material has been received, and the organization's request is deficient in other
respects in meeting NRC standing requirements. Accordingly, 1NTC's request
for a hearing must be denied.

Areas of Concern
The rules of practice for informal materials licensing adjudications also call
for a determination that requests for hearings be timely and that petitioners'
specified areas of concern be germane to the subject matter of the proceeding.
10 C.F.R. § 2.1205(g).

'A Staff objection that NACE has not been authorized to act on behalf of the Cherokee Nation appears to be
misdirected. since NACE seek. merely to represent the emironmental interests of those particular citizens of the
Cherokee Nation who are also members of NACE.
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NACE's petition was submitted within 30 days of the fiUng of the license
renewal application and therefore qualifies on the timeliness requirement. See
10 C.F.R. §2.1205(c)(2). The m~tter is moot on the petition filed by 1NTC
since NRC's standing requirements have not been met, supra.
NACE's petition sets forth a number of areas of concern found to be germane
to the proceeding and others that are not. Summarized, the relevant allegations
are that (1) prior accidents, and incidents of soil and water contamination
under current review by NRC, raise serious question whether health and safety
standards can be met; (2) present contamination should be evaluated and
removed prior to any license renewal; (3) the causes of SFC's ''poor'' safety
and environmental record must be addressed and resolved to prevent a repetition
of these matters; (4) SFC's proposed changes in its management structure may
not provide assurance that adequate compliance with safety and environmental
requirements will be provided; (5) the cumulative impact of permitted discharges
to the air, water, and land during ten (10) more years of operation may
pose an unacceptable risk to the public health and environment; and (6) the
environmental and safety impacts of the saffinate fertilizer program require
review.
The Petitioner also incorporates, among its areas of concern, matters raised
by the Staff in its October 5, 1990 Order for Modification of License and a
Demand for Information dated November 5, 1990. Since the Staff has indicated
that the information sought by the Staff bears directly on license renewal, the
relevancy of this nonspecific concern must be presumed at this point.
Not relevant or germane to the proceeding is NACE's request that the Staff
look at decommissioning rather than operation of the facility.
..
ll.

PETITIONS FOR LEAVE TO INTERVENE

The regulations provide that if a hearing request is granted, petitions for
leave to intervene in the proceeding must be filed within thirty (30) days of the
notice of hearing being published in the Federal Register. Petitions to intervene
must comply with the same interest and standing obligations of petitioners for a
hearing. See 10 C.F.R. §2.1205(j). Representatives of interested state, county,
municipal governments, or agencies thereof also may request during the same
30-day period an opportunity to participate in these informal proceedings. These
requesters must state their areas of concern with reasonable specificity. An
opportunity will also be provided in this proceeding for persons not parties to
it to make limited appearance statements for the purpose of stating their views
on the issues.
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lll.

ORDER

For the reasons stated, it is, this 24th day of January 1991, ORDERED:
1. The request for a hearing by the Native Americans for a Clean Environment is granted; the request by The Native Toxics Campaign is denied.
2. A hearing on the Application of the Sequoyah Fuels Corporation for
renewal of its Source Material License will be held and the time and other
details concerning the hearing will be published at a future date.
3. Petitions to intervene in this proceeding must be filed within 30 days of
this Order's appearance in the Federal Register. The Applicant and Staff will
have ten (10) days to respond after service of any petition.
4. An appeal from this Order may be filed with the Atomic Safety and
Licensing Board pursuant to the terms of 10 C.F.R. §2.1205(n). Any appeal
must be filed within ten (10) days of service of this Memorandum and Order
and may be supported or opposed by any party by filing a counter-statement
within fifteen (15) days of service of the appeal brief.
James P. Gleason, Presiding Officer
ADMINISTRATIVE JUDGE
Bethesda, Maryland
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(VogUe Electric Generating Plant,
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The Licensing Board denies an NRC Staff motion for reconsideration of an
order posing certain safety questions to the parties prior to the Board's ruling
on contentions and the institution of a formal hearing. The Board rules that,
contrary to the position of the Staff. the Board is authorized to ask questions of
that sort. in an effort to resolve issues informally.

LICENSING BOARDS:

JURISDICTION

Prior to authorizing a hearing, licensing boards have authority to ask questions
in order to clarify whether seeming areas of concern may be resolved informally.
without resort to a formal hearing.
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RULES OF PRACTICE:

DISCOVERY

Although discovery may not take place prior to the grant of a hearing,
questions posed by a licensing board prior to the grant of a hearing in order to
Clarify areas of concern do not amount to discovery.

RULES OF PRACTICE:

INFORMAL PROCEDURES

Licensing boards are encouraged to utilize informal procedures to resolve
issues before them. 10 C.F.R. § 2.756.

MEMORANDUM AND ORDER
(Staf1' Motion ror Reconsideration)
By Memorandum and Order dated January 22, 1991 (unpublished), which
confirmed a telephone conference call earlier that same day, the Licensing Board
posed several clarifying questions to Georgia Power Company (Applicants) and
the NRC Staff concerning previous filings of those parties. On February 4, 1991,
the NRC Staff filed a motion for reconsideration of those questions, claiming in
essence that we lack jurisdiction to ask them.
In response to our invitation, the Applicants and Georgians Against Nuclear
Energy (GANE) each filed responses. The Applicants took the position that the
Staff's motion was misplaced, that the Board's limited questions to clarify the
record were reasonable, and they expressed their intent to answer the questions
posed to them. For its part. GANE reiterated the importance of the safety issues
raised by the proposed license amendment.
The questions arose as a result of the Board's attempt to understand and
resolve several potentially serious safety issues informally - in order to preclude
the necessity of a full hearing, with all the additional expense that would entail
for all the parties, including the Staff. See 10 C.F.R. § 2.756. The Applicants
early had suggested that we attempt to resolve issues in this manner. For reasons
set forth below, we are not withdrawing the questions that we asked. Because
we believe that the Applicants can furnish sufficient information to lead to an
informal resolution of issues, however, we will permit the Staff to decline to
answer any of the questions propounded to it
1. The Applicants are seeking to amend the technical specifications of
the Vogtle Electric Generating Plant, Units 1 and 2, to permit the bypass,
in emergency start conditions, of the jacket-water high-temperature trip of
the emergency diesel generators (EDGs). The change, which was sought to
minimize the potential for spurious EDG trips in the emergency start mode, was
favored by the NRC Staff but opposed by GANE.
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The amendment application was filed on May 25, 1990. By letter of
the same date (which confirmed a telephone call earlier that same day), the
Staff, without any apparent review of most of the safety questions involved in
the amendment, including those underlying the Board's questions, granted a
temporary waiver of the technical specification in question (in effect, granting
the requested amendment pending its completion of the paperwork involved,
including the requisite Safety Evaluation Report (SER».l Thereafter, the notice
of opportunity for hearing and opportunity to file comments on a proposed "no
significant hazards condition" finding was published on June 22, 1990 (55 Fed.
Reg. 25,756), and the SER (and formal license amendment) were issued on July
10, 1990 (55 Fed. Reg. 32,337, Aug. 8, 1990).
The Board has not yet completed its review of GANE's request for a hearing.
Although finding that GANE has standing, we have not yet ruled upon any of
their proposed contentions.
2. The questions posed by the Board relate to whether, if the trip were
bypassed (as proposed), an operator would have sufficient time to react to
a startup of the EDGs. They become relevant as a result of the regulatory
guide under which the Applicants are purporting to act in seeking the license
amendment. Thus, in pertinent part, Regulatory Guide 1.9, Rev. 2 (December
1979), Position 7, states that "a trip may be bypassed under accident conditions,
provided the operator has sufficient time to react appropriately to an abnormal
diesel generator unit condition."
The sufficiency of operator response time was not one of the explicit
contentions filed by GANE. But through the Board's review of the general
safety issues espoused by GANE, as evidenced by the six proposed contentions
on which we have not yet ruled, and the authority cited by GANE, it became
apparent that operator response time was a key unanswered question. Technical
information subsequently furnishe~ by GANE, together with the documentation
referenced by them i~ their initial filings, creates the issue in question and
demonstrates a serious unresolved safety question as to whether sufficient
operator response time (as required by Regulatory Guide 1.9) would exist.
3 .. The Staff's motion treats the Board questions as a form of discovery
and not permissible until a formal hearing has been authorized. On' the other
hand, the Applicants perceive our questions as permissible inquiry by a Board to
clarify whether seeming areas of concern may be resolved informally, without
resort to a formal hearing.
The Applicants are correct. Indeed, our review of the record to date reflects a
paucity of information on operator response time, notwithstanding its importance

n

1 Letter dated May 25, 1990. frem Ihe Assistant Di=tor, Region Reacton, NRR, NRC to Ihe Senior Vice
President-Nuc1ear Operations, Oeorgia Power Company, subject: Temporuy Waiver of Compliance - Vogtle
Electric Generating Plant (VEGP), Units 1 and 2.
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to the regulatory-guide criteria under which the Applicants are seeking their
amendment Thus, the application for amendment, dated May 25, 1990, states
only that "[f]rom the time of the high jacket water temperature alarm, the
operator will have sufficient time to react appropriately to abnormal diesel
generator condition.ttl No further data on this matter are set forth. In granting
the temporary waiver on the same day, the NRC Staff states that "[y]our request
includes your analysis and justification as to why this proposed change does
not involve a significant hazards consideration" and "[w]e have reviewed your
request and the supporting analysis and find them acceptable [emphasis added]."
No additional analysis of operator response time appears in the SER, issued
on July 10, 1990. Only in its January 11, 1991 comments on supplemental
information provided by the Applicants does the Staff address this question,
and it is to these comments that our questions to the Staff were directed.
4. The legal authority cited by the Staff in support of our asserted lack of
jurisdiction is not persuasive. Although discovery may not take place prior to
the grant of a hearing, we do not regard our questions to be discovery. Rather,
they are designed to assist us in determining whether sufficient information is
available to determine whether there is warrant for holding a hearing on any
of the matters raised or suggested by GANE or on serious issues that may be
raised by us sua sponte, or alternatively whether any or all of those matters may
be resolved informally•
. The two decisions relied on by the Staff do not govern the situation presented
here. Both Perry' and Waterford· involved motions to reopen the record, where
the standards are quite different from those applicable here and where a party
has an extremely heavy burden of demonstrating that a hearing that has been
completed should be reopened to receive further issues or information. 10
C.P.R. § 2.734. In those situations, the Appeal Board had improperly authorized
a hearing to determine whether sufficient information was available to warrant
reopening the record.
Here, however, the matter of the sufficiency of operator response time
is a clear, unresolved safety issue. NRC rules encourage the settlement or
compromise of safety issues, where possible. 10 C.P.R. § 2.759. Moreover,
licensing boards are also encouraged to utilize informal procedures to resolve
issues before them. 10 C.F.R. § 2.756. Here, we are attempting to resolve
informally, at the behest of the Applicants in particular, a matter that is inherent
in the safety questions raised by GANE and which in any event may be of
sufficient seriousness to warrant adoption of an issue sua sponte. The apparent
failure of the Sf:aCf initially to have addressed an issue as central as this to the
2Leuer (rom Oeorgia Power Ccmpany to NRC, dated ~y 25,1990, EncIexurc 2, at E2-2.
'ClIwlaNl Ekctril: IllumiMti,., CD. (Perry Nuclear Power P1111t, Unital and 2), CIJ·86-7,23 NRC 233 (1986).
• LDuUimta PDtWr 4IId u,Iol CD. (WaterConI Slelm Electric Station, Unit 3), ClJ·86-1, 23 NRC 1 (1986).
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approval of the proposed amendment, together with ambiguities in its subsequent
review that we are attempting to clarify, are also factors leading to our attempt
to resolve the issue informally. In that connection, we are not attempting to
control the manner or schedule of the Staff's carrying on its assigned functions
but, instead, are attempting to correct what appears to have been an obvious
Staff oversight - a matter clearly within our authority. Cf, Pennsylvania Power
and Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), LBP-80-18,
11 NRC 906, 909 (1980), aJJ'd, ALAB-612, 12 NRC 317 (1980).

Order
For these reasons, the Staff's motion for reconsideration is denied. However,
consistent with its lack of adequate participation on this issue, we will permit
. the Staff to decline to answer the questions posed to it.'
IT IS SO ORDERED.
FOR TIlE ATOMIC SAFETY
AND LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland
February 28, 1991

'The StdT ahould advise the Board in writing, by no later than the date on which its responses to questions would
be clue, if it should elect not to answer the questions.
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The Appeal Board accepts a certified question from the Licensing Board as
to whether the Licensing Board may consider certain posthearing changes to the
New Hampshire Radiological Emergency Response Plan and other posthearing
developments as resolving sheltering issues raised in the hearing record, as
identified by the Appeal Board in ALAB-939, 32 NRC 165 (1990). The
Appeal Board concludes that while the posthearing information, if accepted,
would resolve the matters identified in ALAB-939, ensuring that the record, as
developed through summary disposition or other appropriate procedural avenues,
properly reflects that information is, in the first instance, the responsibility of
the Licensing Board.
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MEMORANDUM REGARDING CERTIFIED QUESTION
In ALAB-939,1 we responded to questions certified to us by the Licensing
Board in this operating license proceeding involving the Seabrook nuclear
facility. In doing so, we identified several concerns arising from the evidence
of record on the New Hampshire Radiological Emergency Response Plan
(NHRERP) as it relates to the intended use of the so-called "shelter-in-place"
protective action option for the general population visiting the Atlantic Ocean
beaches near the Seabrook plant2 We also directed the Licensing Board to ensure
that the record is clear with respect to those matters.'
In a memorandum dated March 12, 1991, the Licensing Board has certified
to us an additional question regarding sheltering as a protective action for the
New Hampshire beach population.4 Specifically, the Board requests guidance
on whether the concerns we identified in ALAB-939 are resolved by posthearing amendments to the NHRERP and representations in a January 10, 1991
memorandum, attested to by New'Hampshire Emergency Management Director
George L. Iverson, to the effect that e,vacuation is the only planned protective
action for the general beach population. As this question relates directly to our
response in ALAB-939 to the several questions previously put before us by the
Licensing Board, we accept the certification.5
As the Licensing Board describes in some detail in its March 12 memorandum, the role of sheltering as a protective action for the general beach population'
(i.e., the transient beacli population with transportation) has been an "evolving"
matter. Testimony before the Board during its original hearing on the NHRERP
established that, while they considered it of extremely limited utility, applicable perhaps to only the so-called "puff release" scenario, planners nonetheless
viewed sheltering in one form or another as a viable emergency response for
portions, if not all, of the general beach population.1I In their most recent submissions to the Licensing Board in the wake of ALAB-939, however, several
of the parties have indicated that this is no longer the case.
As the State of New Hampshire explained in its comments to the Board
regarding the matters discussed in ALAB-939, under the NHRERP evacuation
.132 NRC 165 (1990).
214. at 178-80.
'Ibid.
4LBP.91.8, 33 NRC 197 (1991).
5 AftCl' carcfuI considcratim of Ihc pattics' filings before the Licensing Boud. lie LBP-91-8, 33 NRC at 200
nn.6-10, '1J17 nn.37-38. and the transcript of the Januuy 23. 1991 telepbme conference with Ihc pattics, ,~~ Tr.
28,462-99, we have concluded that we have a IIlfficient undcstanding d the pattics' poaitima rcguding ALAB·
939 and the issucs identified th=ln 10 that we em provide guidance reguding the c:ertilied qucstim without
seeking further responses.
1\ E.,., Applicanll' DiRCt Tcstimmy No.6 (Sheltering), roL Tr. 10,022, at 19-20; Tr. 10,714-15, 10,719-20. s~~
ow LBP-88-32, 28 NRC 667, 751, 758.59, 763 (1988).
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- not sheltering - is the "planned" response for the general beach population
(and, indeed, for the entire population in the area within approximately two
miles of the Seabrook facility) in all circumstances it can now "foresee."7 fur its
part, the Federal Emergency Management Agency (FEMA) now proclaims that
the circumstances in which sheltering for the general beach population would
be of any use are "entirely theoretical and will never come about at a General
Emergency."s The NRC staff similarly maintains that the scenario under which
sheltering might be useful as a protective option for the general beach population
"is so unlikely as to be, for emergency planning purposes, a null set.'"
These filings make clear that the entities most directly responsible for the
administration and evaluation of the NHRERP now insist that sheltering is
not a planned protective action option for the general beach population in any
foreseeable circumstance.1o If accepted, this assertion would negate the premise
upon which our record clarification directive in ALAB-939 (and, in large part,
our initial remand of the beach sheltering issue)ll was anchored. This acceptance
hinges, of course, upon whether the record itself reflects that the "evolution"
of the consideration of sheltering as a protective action for the general beach
population has reached the point where it effectively has been discarded as such
an option. If that is the case, the issues we identified in ALAB-939 relating to
the use of a sheltering option for the general beach population would in essence
have become moot and so would be resolved.
The Licensing Board apparently is prepared to accept the position of these
entities, based in substantial part on posthearing amendments to the NHRERP
and the State's recent comments on ALAB-939, as attested to by its Emergency
Planning Director during a telephone conference.l1 The Board's certified question essentially asks that we do the same. As with our directive in ALAB-939,
however, we leave it to the Board to ensure, in the first instance, that the admin7 Memorandum or the State or New Hampshire on ALAB-939 (Jan. 10, 1991) at 1-2; Tr_ 28,468_
SAdvice or [FEMAI Regarding Issues Raised by ALAB-939 (Ian_ 11,1991) at 3.
9 NRC Staff Views at Mantz! Referred in ALAB-939 (Ian. 11, 1991) at 210 ror their put, applicants accept the State', position with respect to lheltering the beach population. S••
Licensees' Response to the Memorandum and Order or November 14, 1990 of the Atomic Suety and Licensing
Boud re ALAB-939 (Jan. 10, 1991) It 3-4. Intcm:nors Massachusetts Attorney Genen1 and the New England
Coalition on Nuclear Pollution, at the other hand, have raised both substantive and procedural challenges to thlt
position. Among ether things, these intem:nors assert that the Stste in rael is retaining ,heltering as I p1ann~
protective Iction option Coc the beach population, albeit with only ad hoc implementation. Responae or the
MaIlAG and NECNP to the Licensing Board', Order of Ianuary 24,1991 (Feb. 14,1991) It S. They Cunher
cmtend that, assuming evacuation now is the only protective Iction Coc the emergency response planning area
near the Seabroolc racility, an even luger number or people rlaIt receiving no dooc reduction because Cull-time
residenu .. well .. beachgocra are included in the population that will not be aheltcred. Itl.. ,t 4. In Iddition, they
question the propriety or reliance by the Licensing Board at poathearing information (such as the State', recent
filings) as -evidence" or New Hampshire" position on ,heltcring the beach population. They maintain that to do
10 permits I limited reopening or the record without affording them the opporwnity to eumine the roundatiat or
that evidence or to present cauntcrvailing evidence. Ill. It 4-S.
11 s.. ALAB-924, 30 NRC 331, 37G-73 (1989), ~tirio"'for nvi.w peNlilt,.
12 Su LBP-91-B, 33 NRC It 'lff1.
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istrative record, as developed through summaxy disposition or other appropriate
procedural avenues, reflects any information necessary to its resolution of the
matters identified in ALAB-939.
FOR TIlE APPEAL BOARD

Barbara A. Tompkins
Secretaxy to the

Appeal Board

178

Cite as 33 NRC 179 (1991)

LBP-91-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Morton B. Margulies, Chairman
Dr. George G. Ferguson
Dr. Jerry R. Kline

In the Matter of

Docket No. 50-322-0LA
(ASLBP No. 91-621-D1-0LA)
(Possession-Only LIcense)

LONG ISLAND LIGHTING
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March 6, 1991

MEMORANDUM AND ORDER
(Ruling on Requests for Intervention)
I.

INTRODUCTION

The Commission, in CLI-91-1, 33 NRC 1 (1991) (Carr, Chairman, dissenting), assigned for disposition by the Licensing Board two nearly identical pleadings styled as "Comment on Proposed No Significant Hazards Consideration and
Petition for Leave to Intervene and Request for Prior Hearing." They were filed
September 20, 1990, by the Scientists and Engineers for Secure Energy (SE2)
and the Shoreham-Wading River Central School District (School District).1

Board

1The petitions were forwarded to this Licensing
with their IClated rupplcmcnts and answers in addition to
amicu.r pleadings filed by the Long Island Power Authority (llPA), the Dcparlmcnt of Energy (DOE), the Camcil
on Environmental Quality (CEQ), and the State of New York (State).
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The petitions relate to a January 5, 1990 application by Long Island Lighting
Company (Lll.CO) to amend its full-power operating license for the Shoreham
Nuclear Power Station, Unit I, to one to "possess, use, but not operate
Shoreham." Licensee proposed that its full-power operating license be amended
to become "a defueled operating license" which may be treated as a "possessiononly license."
Additionally, the amendment would prohibit the placement of fuel in the
reactor and delete provisions that Licensee considers are not pertinent to a
situation where fuel may not be put into the reactor vessel and the reactor
will not be operated. Generally, the license conditions regarding the Flux
Monitor, Instrumentation and Control Systems Required for Safe Shutdown,
Steam Condensing Mode of RHR, Emergency Diesel Generator, Fission Gas
Release and Ballooning and Rupture, Strike Shutdown, Hurricane Shutdown,
County Liaison, Brentwood Staffing, and Quarterly Drills would be deleted.
The Licensee would not be allowed to operate the facility at any core power
level.
Notice of the application to amend the license was published in the Federal
Register. The notice listed the twenty-two proposed changes to the Technical
Specifications of the Shoreham operating license. Also, it advised that the
Licensee had determined, on the basis of its own analysis, that the proposed
changes do not involve a significant hazards consideration. The notice further
stated, following a restatement of the Licensee's analysis, that the Commission
had made a proposed determination that the amendment request involves no
significant hazards 'consideration and that the Commission may decide to issue
license amendments authorizing various portions of the application, while it
continues to review the remaining portions of the application. 55 Fed Reg.
34,098-101 (Aug. 21, 1990).2
The Commission sought public comment on the proposed determination
and offered any person whose interest may be affected by the application
the opportunity to file a request to intervene in a hearing on the proposed
amendments to the operating license. [d. at 34,100-101.
In response, SE2 and School District, on September 10, 1990, filed their
petitions in which they argued, inler alia, that a final determination by the Commission that the proposed amendment poses no significant hazard is "fatally"
premature, that Petitioners be permitted to intervene, and that a hearing be held
on the issues presented by the proposed amendment to the full-power license.3

2 A Fetkrtll R"istu Noocc of September 5, 1990, clescnbcd the Imendmcnt n:qucst u mnoving ULCO',
authority to cpcratc Shoreham and would rerult in the issuance or a "possession mJy" licaue.
3Petitioncn on October 10, 1990, filed 'upplemcnts to their September 10,1990 petitions citing further reasons
for the relief 1OUght.
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By order of October 3, 1990, the Commission requested LILCO and the
NRC Staff (Staff) to address Petitioners' arguments on the subject matter (1)
that a proposed "defueled opemting license" actually constitutes a ''possessiononly license" (POL) and (2) that under 10 C.F.R. § 50.82, Lll.CO must submit
and Staff must approve a decommissioning plan prior to the submission of an
application for a POL.
LlLCO, on October 12, 1990, responded to Petitioners' petitions filed September 20, 1990, and the Commission's order of October 3, 1990. Licensee
requested that the petitions for leave to intervene and requests for hearing be
denied.
Staff on October 24, 1990, responded to the petitions and the Commission's
order of October 3, 1990. In addition to answering the Commission's October 3
request, it opposed the petitions to intervene on the grounds that Petitioners have
not shown that they would suffer an injury in fact by the gmnting of Lll.CO's
application for a POL or that they have raised issues entitling them to a hearing.
In a separate matter, on October 17, 1990, the Commission had issued
a Memorandum and Order involving three sepamte proposed changes to the
Shoreham full-power opemting license stemming from Licensee's agreement
with State not to opemte Shoreham and the plant's defueled status. The changes
to the Shoreham license involved a Confirmatory Order that prohibits LILCO
from placing any nuclear fuel in the Shoreham reactor vessel without prior NRC
approval; an amendment that would allow changes in the physical security plan
and a reduction in the security forces; and an amendment that would remove
certain license conditions regarding offsite emergency preparedness activities.
CLI-90-8, 32 NRC 201 (1990), aff'd on reconsideration, CLI-91-2, 33 NRC 61
(1991).
The Commission, in ruling on certain aspects of the petitions filed by SE2
and School District in those matters, determined, in part, that the National
Environmental Policy Act (NEPA) and the Atomic Energy Act (AEA) do not
require the NRC to consider resumed opemtion of Shoreham as an alternative to
decommissioning under the facts of the proceeding. SE2's and School District's
petitions to intervene and to hold a hearing were forwarded by the Commission
for handling by a Licensing Board that is composed of the same members as this
Licensing Board. The Licensing .Board was directed to review the three matters
and resolve all other aspects of the hearing requests in a manner consistent with
the opinion.4

40n Ianuary B, 199I,1he Lic:atsing Board isrucd a Mcmonndum and Order, LBP-91-1, 33 NRC IS (1991), in
which it found that Petitime:rs had failed 10 meet the mquimnenu of 10 C.FoR § 2.714(a)(2) 10 permit intervention.
Petitioners were permitted 10 file amended petitions, which they did on February 4,1991. On Ianuaty 23, 1991,
Petitimcrs had appealed the Memorandum and Order, LBP-91-1,10 the Ccmmission.
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In the subject proceeding; the Commission has accepted comments filed by
LIPA, DOE, CEQ, and State. CLI-91-I, 33 NRC at 5 n.3.
In its January 24, 1991 Memorandum and Order, CLI-91-I, the Commission
determined (I) that the requested amendment would transform the Shoreham
operating license into a POL; (2) that such a POL may be issued without any
preliminary or final decommissioning information; and (3) that the petitions
should be forwarded to the Licensing Board for consideration under 10 C.F.R.
§ 2.714 and in accordance with the opinions expressed in CLI-91-1 and CLI90-8.
In this Memorandum and Order, the Licensing Board rules on the petitions
requesting intervention and hearing. We find, based on the filings before us,
that Petitioners have failed to meet the requirements of 10 C.F.R. §2.714(a)(2)
to permit intervention. In accordance with Commission practice, Petitioners are
given the opportunity to file ru:nended petitions that may cure the defects that
the Licensing Board has found.

n.
A.

SCOPE OF PROCEEDING

The Hearing Notice and Commission Guidance Define the Scope or
the Proceeding

In licensing maUers, the Commission has followed the rule that the hearing
notice, published by the agency for the proceeding, defines the scope of the
proceeding and its issues. The hearing notice limits the Licensing Board's
jurisdiction. Northern Indiana Public Service Co. (Bailly Generating Station,
Nuclear-I), ALAB-619, 12 NRC 558, 565 (1980); Commonwealth Edison
Co. (Carroll County Site), ALAB-601, 12 NRC 18, 24 (1980).
Furthermore, the Commission has inherent supervisory authority over adjudicatory proceedings and can step in to decide any matter itself. In so doing, the
Licensing Board is bound by the guidance or direction given in determining the
scope of the proceeding. Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit I), CLI-91-2, 33 NRC 61, 74 (1991).
The Commission, in forwarding the matter for handling by the Licensing
Board, advised that the petitions should be decided in accordance with the
opinions in CLI-91-1 and CLI-90-8. Our jurisdiction on the scope of the issues
is limited accordingly.

B.

The Hearing Notice

The hearing notice was published in the Federal Register as one part of a
notice titled "Consideration of Issuance of Amendment to Facility Operating
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License and Proposed No Significant Hazards Consideration Determination and
Opportunity for Hearing; Long Island Lighting Co." 55 Fed. Reg. 34,098-101
(Aug. 21, 1990).
As previously described, the proposed amendment would remove the Licensee's authority to operate the facility as an operating reactor. There would be
twenty-two changes to the Shoreham full-power operating license. The changes
would for the most part eliminate Technical Specifications that LlLCO has to
comply with as the holder of a full-power license.
The notice recited that the Commission had made a proposed determination
based on the Licensee's analysis, that the request for amendment involves no
significant hazards consideration and that the Commission may decide to grant
portions of the request, in whole or part. The Commission sought public
comment on the proposed determination and gave notice of opportunity for
hearing on the amendment
A determination of no significant hazards consideration is not a substantive
determination of public health and safety issues for the hearing on the proposed
amendment. The only effect of such a determination on the hearing is to
establish whether the amendment may be approved before a hearing is held or,
if there is a finding of significant hazards consideration, a final decision must
await the conclusion of the hearing.
Commission regulation is very clear that a Licensing Board is without
authority to review Staff's significant hazards consideration determination. 10
C.F.R. § 50.58(b)(6). The Licensing Board will abide by the regulation and
not consider any challenge to a significant hazards consideration determination
by Staff. That part of the Commission's notice of Aug. 21, 1990, relating to
Staff's significant hazards consideration determination, is beyond the scope of
the hearing on the proposed amendment.
As to that part of the Commission's notice offering the opportunity for
intervention to a person whose interest may be affected by the issuance of the
amendment, the scope of the hearing is whether the proposed amendment should
be granted under the applicable law and regulation.
C.

Commission Guidance

1.

CU-90-8

Petitioners submitted comments on three license changes to the Shoreham
operating license, and each requested a hearing. The Commission delayed
forwarding the petitions for handling by a licensing board in order to address
at the threshold some significant policy questions about the operation of the
decommissioning regulations that had been raised by Petitioners.
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The Commission has ruled that LILCO is entitled to make an irrevocable
decision not to operate Shoreham without NRC approval. The alternatives of
resumed operation, or other methods of generating electricity, are alternatives
to the decision not to operate Shoreham and thus are beyond Commission
consideration in any NEPA review of decommissioning. The Commission has
concluded that it has no legal authority, except under special circumstances not
applicable here, to order the operation of a nuclear power plant.5 The Staff
therefore need not consider resumed operation of Shoreham as an alternative
course of action in any environmental review of decommissioning it performs.
The Commission found that the broadest NRC action related to Shoreham
decommissioning will be approval of the decision of how decommissioning will
be accomplished, not whether to decommission. With respect to three licensing
actions then under consideration, it concluded that NRC's only concern under
NEPA was whether the actions would prejudice decisions concerning the means
of decommissioning.6

2.

CU-91-1

In a policy review of LILCO's application for amendment of the Shoreham
license, the Commission determined that the requested "defueled operating
license," if granted, would convert the Shoreham operating license into a POL.
It also ruled that the request for POL need not be preceded or accompanied
by either a decommissioning plan, or particular environmental information, or
a NEPA review related to decommissioning. However, a NEPA review for a
POL may be warranted despite the categorical exclusion, for example, if the
POL clearly could be shown actually to foreclose alternative ways to conduct
decommissioning that would mitigate or alleviate some significant environmental
impact. The Commission found that neither NEPA nor 10 C.P.R. PMt 51
serves as a basis for linking a POL with the filing or review of any preliminary
decommissioning plan.'

3.

licensing Board Conclusion

Upon review of CLI-90-8 and CLI-91-1, the Licensing Board concludes that
it is without authority to issue an order for the purpose of causing or preserving
5 Su acctilll1l 108, 186(c), and 188 of the Atomic Encrzy Act oC 19S4, u amended.
6The Commission affirmed on reconsideration ill ruling on decommissioning policy in C11-90-8. C11-91-2,
IU{»"tI.

'In making its policy dclerminations, the Conunilsion considered c:ommenII from UPA, DOE, CEQ, and Sllle.
Theae commcntc:n adclrc:ucd broad policy imlCI related 10 NRC's decanmiss:ioning regulatilll1l but did not
canment apecificslly on the prcpoaecI amendment at any of its aubputs, at on either of the petitioner's particuhr
buca for allDding in this proceeding.
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the option of resumed operation of Shoreham. The Licensing Board will not
entertain any issue in the POL proceeding for which the relief sought is an order
leading directly or indirectly to resumed operation of Shoreham as an alternative
underNEPA.
The Licensing Board also concludes that, except in special circumstances
which have not been asserted here, it lacks authority to order an environmental
review in the request for a POL, or the prior filing of a decommissioning plan
as a condition for approval of Lll.CO's request for a POL. The Licensing Board
will therefore not entertain any issue for which that relief is sought in this
proceeding.

m.

LEGAL REQUIREMENTS FOR INTERVENTION

Section 189(a)(I) of the Atomic Energy Act, which provides for a hearing
to any person whose interest may be affected by the amending of a license, is
implemented in 10 C.P.R. §2.714. Section 2.714(a)(1) states that "any person
whose interest may be affected by a proceeding and who desires to participate
as a party shall file a written petition to intervene."
Requirements for such petitions are contained in section 2.714(a)(2), which
provides:
The petition Ihalliet fonh with particuhrity the interest of the petitioner in the proceeding,
how that interest may be affected by the results of the proceeding. including the reasons
why petitioner should be permitted to intervene, with particular reference to the factors in
paragraph (dXI) of this section, and the specific aspect or aspects of the subject matter of
the proceeding as to which petitioner wishes to intervene.

To determine whether a petitioner has sufficient interest to intervene in a
proceeding, the Commission has held that a licensing board may apply judicial
concepts of standing. Portland General Electric Co. (Pebble Springs Nuclear
Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976).
Judicial concepts of standing require a showing that (a) the action sought in
a proceeding will cause injury in fact and (b) the injury is arguably within the
zone of interests protected by statutes covering the proceeding. Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit I), CLI-83-2S, 18 NRC
327,332 (1983). A petitioner should allege, in an NRC proceeding, an injury in
fact that is within the zone of interests protected by the AEA or NEPA. Niagara
Mohawk Power Corp. (Nine Mile Point Nuclear Station, Unit 2), LBP-83-45,
18 NRC 213, 215 (1983).
In addition, the petitioner must establish (1) that it personally has suffered,
or will suffer, a distinct and palpable harm that constitutes an injury in fact; (2)
that the injury can be traced to the challenged action; and (3) that the injury is
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likely to be remedied by a favorable decision granting the relief sought Dellums
v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988); see also Nuclear Engineering
Co. (Sheffield. Illinois Low-Level Radioactive Waste Disposal Site). ALAB473. 7 NRC 737. 743 (1978).
For an organization to have standing. it must show injury in fact to its
organizational interests or to the interest of members who have authorized it
to act for them. If the organiz~tion is depending upon injury to the interests of
its members to establish standing. the organization must provide with its petition
identification of at least one member who will be injured, a description of the
nature of that injury. and an authorization for the organization to represent that
individual in the proceeding. Philadelphia Electric Co. (Limerick Generating
Station. Units 1 and 2). LBP-82-43A. 15 NRC 1423. 1437 (1982).
A petitioner may base its standing upon a showing that an organization or its
members are within the geographic zone that might be affected by an accidental
release of fission products. Houston Lighting and Power Co. (South Texas
Project, Units 1 and 2). LBP-79-10. 9 NRC 439. 443 (1979). Close proximity
under those circumstances has been deemed standing. alone. to establish the
requisite interest for intervention. In such a case. the petitioner need not show
that the concerns are well founded in fact. Distances of as much as 50 miles have
been held to fall within the zone. Virginia Electric and Power Co. (North Anna
Power Station. Units 1 and 2). ALAB-S22. 9 NRC 54. 56 (1979); Duquesne
Light Co. (Beaver Valley Power Station. Unit 2). LBP-84-6. 19 NRC 393, 410.
429 (1984).
The Commission does not allow the presumption to be applied to all license
amendments. It only does so in those instances involving an obvious potential
for offsite consequences. Those include applications for construction permits.
operating licenses or significant amendments thereto such as the expansion of
the capacity of a spent fuel pool. Those cases involve the operation of the
reactor itself. or major alterations to the facility with a clear potential for offsite
consequences. Absent situations with obvious potential for offsite consequences.
a petitioner must allege some specific injury in fact that will result from the
action taken. Florida Power and Light Co. (St. Lucie Nuclear Power Plant,
Units 1 and 2), CLI-89-21. 30 NRC 325. 329 (1989).
Economic interest as a ratepayer does not confer standing in NRC licensing
proceedings. Three Mile Island, CLI-83-25. supra, 18 NRC at 332 n.4. Those
economic concerns are more properly raised before state economic regulatory
agencies. Public Service Co. ofNew Hampshire (Seabrook Station. Unit 2). CLI84-6. 19 NRC 975. 978 (1984); Philadelphia Electric Co. (Limerick Generating
Station. Units I and 2), ALAB-789. 20 NRC 1443. 1447 (1984).
Assertions of broad public interest in (a) regulatory matters. (b) the administrative process. and (c) the development of economical energy resources do
not establish the particularized interest necessary for participation by an individ-
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ual or group in the nuclear regulatory adjudicatory process. Three Mile Island.
CLI-83-2S, supra, 18 NRC at 332.
IV.

REQUESTS FOR INTERVENTION AND TO HOLD A HEARING

A.

SE2's Position

SE2 claims that it meets all criteria for standing. It describes itself as an
organization dedicated to correcting misunderstandings on fundamental scientific
and technological issues permeating the ''national energy debate." Petitioner
offers its views, based on the expertise of its members, to the public and to
governmental agencies with responsibility for the resolution of energy issues.
Many of its members are said to live, work, and have property interests in the
vicinity of the nuclear plant. SE2 claims that the organization and its members
have a special interest in the radiologically safe and environmentally benign
operation of Shoreham to provide them with reliable electricity and to avoid
the substitution of fossil fuel plants and their adverse effects, i.e., relying on
imported gas and oil which have adverse effects on the physical environment,
the trade deficit, and national energy security.
Petitioner overall views LILCO's application for a POL as another effort
toward de facto decommissioning of the Shoreham plant without an approved
decommissioning plan. SE2.claims that it's a per se violation of the AEA and
a health and safety violation.
It believes that with the relaxation of the Technical Specifications, as requested, LILCO would be free to allow the facility to deteriorate and to actively
dismantle systems that are vital to an operating system.
SE2's key point is that Shoreham's decommissioning is not a foregone
conclusion and that the NRC must complete an Environmental Impact Statement
(EIS) before any such approval for decommissioning may be given. It argues
that the EIS must include as an alternative the operation of Shoreham.
SE2 further asserts that granting the POL with drastically relaxed Technical
Specifications, which were considered necessary for safe operation, would
increase the health and safety risk posed by the plant should the resumedoperation alternative ultimately be pursued.
.
In summary, Petitioner concludes that a Staff-approved decommissioning plan
is required prior to the issuance of a POL; that prior to the issuance of a POL,
the Staff must issue an EIS; and the EIS must consider resumed operation as an
alternative decision to decommissioning the facility prior to the issuance of the
POL.
Petitioner also claims that LILCO has failed to maintain the reactor at a full
operational level and that Licensee by not abiding by its full-power operating
license had increased Petitioner's radiological health and safety risks. SE2 stated
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that the proposed amendment would only further compound the risks. Petitioner
views the granting of the amendment as an endangerment to the radiological
health. safety, and other interests of its members under the AEA and NEPA.I
SE2 seeks organizational standing asserting, inter alia. that the Commission
interferes with its informational purposes by its refusal to conduct a NEPA
study, which deprives the organization of its ability to carry out its organizational
purposes. Its Executive Director is a signer of the petition.
SE2 asserted that it is injured by Staff's refusal to prepare an EIS on the
decommissioning of Shoreham because that deprives Petitioner of the ability to:
(1) comment directly on the environmental report prepared by LILCO and the
Draft EIS prepared by the Staff;' (2) advise its members of the environmental
risks involved with each alternative explored by the environmental studies; and
(3) report the findings and recommendations based upon the environmental
evaluations to the public and political leadership as set forth in SE2's charter.
Petitioner cites in support of its position Competitive Enterprise Inst. v.
National Highway Traffic Safety Admin., 901 F.2d 107 (D.C. Cir. 1990), for the
proposition that organizational standing is established whenever the agency's
action interferes with the organization's informational purposes to the extent
that it interferes with the organization's· activities.
Representational standing is sought on the basis of five named individuals
with mailing addresses in Shoreham, Port Jefferson, and Westbury, New York.
They are said to live and/or work and have property interests within a 50-mile
radius of Shoreham and have an interest in whether the proposed amendment
provides reasonable assurance of their radiological health and safety under
ABA and whether the decision on the proposed amendment and the larger
decommissioning proposal, of which it is a part, is made in accordance with
NEPA.
Members have an interest in obtaining sufficient amounts of electricity at
reasonable rates. They are concerned that dismantling Shoreham and building
substitute oil- or gas-burning plants will delay any increase in energy production
capacity and increase costs which will be passed on to the ratepayers. SE2 seeks
to protect its members from adverse health consequences that would result from
the substitute oil-burning plants.
The specific aspects that SE2 states that it wishes to intervene on include:
the adequacy of the evidence to support a grant of the proposed amendment;
I On October 10, 1990, each Petitioner filed a document titled "Supplement to. Comments on Proposed No
Significant Haz.arda Determination, Petition to Intervene. and Request for Hearing." Petitionen assert that LlLCO,
on August 21,1990, IOUght to change the Technical Specifications by removing an independent cngincc:ring group
prMcusly determined by NRC to be essential to licensed activitics. They anege that by this request "LILCO
seeks romoval or this important mechaniJm which is required to aaure the safe conduct at allliecnsed activities,
regardicsi at whether electricity is produced."
'No Draft ElS w.. prepared by the Staff. Petitioner', assertion is a repeat of that made in its prior petitions to
intervene on ether changes to the Shonham license.
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resumed plant operation: decommissioning: the need for a decommissioning
plan; the no significant hazard consideration standards and determination:
whether the proposed changes would endanger the public health and safety or be
inimical to the common defense and security, now or in the event of full-power
operation: and whether the amendment will serve a useful purpose proportional
to the quantities of special nuclear material or source material to be possessed.
Further, Petitioner seeks to have a full and fair NEPA consideration of what
it terms the decommissioning proposal and considers the instant application to
be an interdependent parL It lists eight aspects under NEPA on which it seeks
to intervene.
Petitioner seeks ten remedies in the proceeding. The first two involve
requesting an order permitting Petitioner's intervention and directing a hearing
on the issues presented. The others are far ranging. They extend from requesting
an order to bar Staff, pendente Ute, from issuing the proposed amendment
in order to allow for Licensing Board review of the issues, to requesting the
Commission to stay the effectiveness of any final decision of a no significant
hazards determination, until 10 days after publication of that final decision in
the Federal Register, in order to allow Petitioner to seek a court determination.
B.

Starr's Response to SE2's Petition on the POL

Staff contends that SE2 has failed to show that the proposed amendment may
reasonably be found to have some adverse impact upon any interest Petitioner
may have identified: and that SE2 has failed to show that such injury can fairly
be traced to the challenged action, or that such injury could be redressed by a
favorable decision in this proceeding.
Staff looks upon Petitioner as having an academic and an economic interest,
neither of which contributes to standing. Staff asserts that the petition fails to
identify how the proposed amendment would have a direct and adverse impact
on SE2's cognizable interests. It states that Petitioner's interests do not relate
to the proposed POL, but to the abandonment of Shoreham which SE2 claims
may be returned to operation at some future date. Staff states that Petitioner
does not contend that the public health would be endangered by granting the
instant amendment but that the amendment would cause undue deterioration of
the facility and increased costs, if the Licensee should seek to commence fullpower operation, a matter not at issue. Staff further states that Petitioner's bare
allegation of adverse impacts is insufficient to demonstrate a potential adverse
effect upon its interest and does not confer standing.
Additionally, Staff argued that (a) a POL may issue before a final decommissioning plan is finalized or approved and (b) the proposed no significant hazards
consideration does not permit a hearing on that matter.
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C.

LILCO's Response to SE2's Petition on the POL

LILCO opposes SE2's petition for intervention and a hearing.
Licensee asserts that Petitioner must specifically allege that granting the
amendment presents a radiological health and safety threat cognizable under the
AEA. It is not enoug~ to advance vague, unparticularized allegations that the
proposed amendment would violate the AEA, as Petitioner has done. LILCO
alleges that SE2 never explained how the license amendment that is directed
toward the shutdown of Shoreham increases their radiological risk.
Licensee disputes Petitioner's claim that NRC approval of a full decommissioning plan is a prerequisite for issuance of a POL and that granting the license
amendment might present a radiological health and safety threat should some
future decision be made to operate Shoreham. Licensee states that the latter
claim is not relevant because it concerns the hypothetical fulure operation of
Shoreham.
LILCO ·contends that even if Petitioner's speculation proves true regarding
the need for building fossil fuel plants, because of the shutdown of Shoreham,
NEPA does not require either an assessment of the alleged indirect effects of
the plant's abandonment or a discussion of the alternative of plant operation.
LILCO argues that the decision not to operate Shoreham is its own private
decision and not a major federal action that is governed by NEPA. Licensee
states that it will not operate the plant irrespective of whether the amendment
is granted.

D.

School District Position

School District's petition differs from that of SE2 only insofar as the
description of the Petitioner, its organizational pwpose, those whom it seeks
to represent, and the nature of their interests. Its petition differs from that of
SE2 as follows.
School District alleges that it seeks intervention in order to protect the
interests of School District, its students, and employees.
The School District is reported to be about 12 square miles in size with
the Shoreham facility located within its boundaries. Petitioner asserts that it
is located within the SO-mile limitation used by the Commission to determine
whether an intervenor, expressing contentions under the health and safety
provisions of the AEA, has an interest sufficient to allow intervention.
Petitioner depends on LILCO to meet the energy needs of its physical plant
which includes five schools. School District's stated interest is to ensure an
adequate supply of electricity at reasonable rates. In its view, any actions
to dismantle the facility, and to build substitute oil-burning plants, will harm
the region's electric energy production capacity and increase rates. Another
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economic interest of the School District is that the property taxes paid by Lll.CO
for Shoreham constitute approximately 90% of School District's tax base.
School District also claims that it has an interest in protecting the health
and environment of almost 2000 students and 500 employees, who live and/or
work in close proximity to the Shoreham facility, from the radiological impacts
of the proposed amendment and the adverse health and other environmental
consequences of non-operation of Shoreham. These are said to be air pollution
produced by substitute oil and gas plants. The harm is said to be cognizable
under NEPA. It seeks representational status for the President of the Board of
Education, a resident of Wading River, New YoIk. He was a signer of School
District's petition.

E.

Starr's and ULCO's Responses to School District's Petition

Staff and LILCO each filed a single response to both petitions. Their
responses did not identify any significant differences between the petitions. In
effect, they responded to both petitions in the same way.

F.

Licensing Board's Ruling on SE2's Petition on POL

The Licensing Board finds that SE2 has failed to satisfy the requirements of
10 C.P.R. § 2.714(a)(2).
Petitioner, as an organization, has not established that it will suffer a distinct
and palpable harm that constitutes an injury in fact. Its organizational interest
is educational and informational in nature on the subject of the "national energy
debate."
SE2's principal claim of injury is based on Staff's refusal to prepare an EIS
on the decommissioning of Shoreham. Petitioner states that this deprives it of its
right to comment directly on the EIS, to advise its members on its meaning and
to make recommendations to the public and political leadership on Petitioner's
evaluation of the EIS.
The Commission ruled in CLI-91-t that the POL may be issued without any
environmental review. Petitioner does not have a cognizable claim of injury
where Staff did not prepare an EIS, an action the Commission found that Staff
is not required to perform. Staff's failure to prepare an EIS is a nonissue.
Petitioner's claim of organizational standing based on Staff's refusal to conduct
a NEPA review, which SE2 states interferes with its organizational purposes
and activities. was rendered moot by the Commission's action denying the need
for the NEPA review.
The Commission was very clear in CLI-91-t in denying SE2's claim that a
Staff-approved decommissioning pIan is required prior to the issuance of a POL;
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that prior to the issuance of a POL, the Staff must issue an EIS; and the EIS
must consider resumed operation as an alternative decision to decommissioning.
The Commission's action deprived Petitioner of the most important bases of its
claim for intervention.
Furthermore, Petitioner's broad public educational and informational interest,
under Commission decision, does not establish the particularized interest necessary for partiCipation in the adjudicatory process. Three Mile Island, CLI-83-25,
supra, 18 NRC at 332.
SE2's petition is additionally defective in that it has failed to identify any
particular injury that can 'be traced to the challenged action. Dellurns v. NRC,
863 F.2d at 971.
I
The matter at issue in the POL amendment is whether the changes requested
in the Technical Specifications can be accomplished without endangering public
health and safety. SE2 did not identify within the scope of the proceeding any
particularized injury that would stem from this proposed action.
SE2 claims that injury would result from the relaxation of the Technical
Specifications because it would cause plant deterioration and be incompatible
with maintaining the plant in an operational mode, which is necessary should
resumed operation ultimately be pursued. This alleged injury is also a matter
beyond the scope of this proceeding. The Commission, in CLI-90-8 and CLI91-1, ruled out consideration of any alleged injury relating to resumed operation.
SE2 also makes a bare allegation that Licensee, by not abiding by its fullpower operating license and by reducing the Technical Specifications requirements, increases radiological health and safety risks. The proposed amendment
is directed at shutting down a deCueled, non-operating plant. To make such an
assertion without identifying a particularized injury that may be caused by the
proposed amendment results in failure by Petitioner to establish the necessary
clements for standing. Del/urns v. NRC, supra. Also, no nexus was shown
between the proposed amendment and the alleged harm from the future construction of substitute fossil fuel plants.
.
As to representational standing, SE2 has not stated that its organizational
purpose provides authority to represent members in adjudicatory proceedings
such as this one. Even if this can be inferred from the fact that its Executive
Director is a signer of the Petition, SE2 has not satisfied the requirements for
representational standing.
Petitioner states that the five members whom it seeks to represent have
authorized it to do so. Their interests were not broken down individually but
were stated collectively by Petitioner.
For an organization to rely upon injury to the interests of its members, it
must provide, with its petition, identification of at least one of the persons it
seeks to represent and a description of the nature of injury to the person, and it
must demonstrate that the person to be represented has in fact authorized such
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representation. Limerjck, LBP-82-43A, supra, 15 NRC at 1437. No supporting
statement containing that information was submitted from any member sought
to be represented, as is required.
Although the members are said to live and/or work and have property interests
within a 50-mile radius of Shoreham, these facts do not create a presumption of
standing because it is not a proceeding for a construction permit, an operating
license, or a significant amendment that would involve an obvious potential for
offsite consequences. St. Lucie, CLI-89-21, supra.
Shoreham is a defueled nuclear power plant that has not been used commercially. To satisfy standing requirements, it would have to be shown by SE2
that a member's particularized injury in fact results from the proposed relaxed
Technical Specifications that were for a full-power operating license. Under the
proposed amendment, Licensee could not operate the Shoreham plant Petitioner
has failed to make this necessary showing for itself, or its members. Merely
making bare allegations of radiological harm, as previously discussed, is legally
insufficient to establish standing.
As to SE2 wanting to protect its members from alleged adverse health
consequences that would result from substitute oil-burning plants, there was
no nexus shown between the proposed amendment and the alleged resultant
construction of substitute oil-burning plants and the harm that would be created.
Member interest, in part, is described as obtaining sufficient amounts of
electricity at reasonable rates. It is very well settled in Commission practice that
a ratepayer's interest does not confer standing in NRC licensing proceedings.
SE2 has not established the requisite interest for standing, organizationally
or representationally.
A petition to intervene must contain the specific aspect or aspects of the
subject matter of the proceeding as to which petitioner wishes to intervene. 10
C.F.R. § 2.714(a)(2).
Petitioner submitted three groupings of aspects. One grouping is general in
nature and overlaps a second grouping that relates to AEA issues. The third
grouping pertains to NEPA issues. NEPA is not at issue; therefore, those aspects
are inappropriate for this proceeding and will not be discussed further.
As to the remaining aspects, there were a sufficient number to satisfy the
aspect requirements of section 2.714(a)(2). There were others that are beyond
the scope of the proceeding.
Those aspects that relate to the subject matter of the proceeding include:
whether the proposed changes involve a significant increase in the probability
of an accident previously evaluated; whether the proposed changes create the
possibility of a new or different kind of an accident previously evaluated; and
whether the proposed changes involve a significant reduction in a margin of
safety. Also included as acceptable aspects are those involving the adequacy
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of the evidence to support a grant of the application and whether the proposed
changes would endanger public health and safety.
.
At this stage it is premature to determine whether questions involving
common defense and security and whether the proposed activities serve a useful
purpose proportional to the quantities of special nuclear material or source
material to be possessed will be at issue in the proceeding.
Those aspects set forth by the Petitioner that deal with decommissioning,
resumed operations, and the Staff's no significant hazards consideration determination are not relevant to the issues in the proceeding and will not be
considered.
As to the remaining issue of Petitioner's ten requests for relief, no ruling will
be made at this time because it has not established standing in this proceeding.

G.

Licensing Board's Ruling on School District's Petition on POL

The School District's petition is identical to that of SE2 in many areas. To
the extent that the two petitions are the same, we make the same rulings we did
on the SE2 petition. We will discuss those areas where the petitions differ and
rule accordingly.
The Board finds that School District has failed to satisfy the requirements of
section 2.714(a)(2) to establish standing.
School District's organizational interest is that of a ratepayer and a tax
recipient. These are economic concerns that are outside the Commission's
jurisdiction. The Commission has no regulatory responsibility for rates and tax
distribution. They do not confer standing' in NRC licensing proceedings and,
therefore, School District has no basis for organizational standing.
As to its representational standing, School District wishes to protect the health
and environment of its employees, one of whom has been identified as the
President of the Board of Education. He is a signer of the petition and his
address is Shoreham, New York.
Again, the fact that the individual may reside or work in close proximity to the
nuclear facility does not create a presumption of standing. There is no obvious
potential for offsite consequences where the action complained of requires that
the Licensee not operate the plant.
The School District's petition, like that of SE2, fails to particularize any
injury, within the scope of the proceeding, that it can trace to granting of
the POL. Any alleged harm relating to abandonment of Shoreham, failure to
maintain the facility so that it can resume full-power operation, the need for a
NEPA review, and restart of Shoreham as a.NEPA alternative are all beyond
the scope of this proceeding.
The bare allegation of employee adverse health and safety effects stemming
from the proposed amendment does not establish necessary elements for stand-
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ing. Dellums v. NRC, supra. School District has not particularized a distinct and
palpable harm that constitutes an injury in fact nor does it trace such injury back
to the challenged action, under which Licensee could not operate the Shoreham
plant The mere allegation, without specifi~s, does not meet the regulatory requirements.
School District has failed to establish the requisite interest for standing,
organizationally or representationally.
V.

CONCLUSION

The Board having reviewed each "Petition to Intervene and Request for
Hearing" has determined that Petitioners have failed to establish standing, as
required by section 2.714(a)(2). The deficiencies that have been found to exist
have been discussed in detail in this Memorandum.
Petitioners have, for the most part. based their cases on the claims that
the POL is part of the de facto decommissioning of Shoreham; that the POL
application should be preceded by a decommissioning plan; that prior to the
issuance of a POL Staff must issue an EIS; and that the EIS must consider
resumed operation as an alternative to decommissioning because it is a viable
alternative. The Commission's policy decisions in CLI-90-8 and CLI-91-1
stripped away Petitioners' main arguments for standing.
Petitioners did not have the benefit of the Commission's two precedential
policy decisions at the time they filed their petitions to intervene. Their
petitions focused on matters that the Commission subsequently determined to
be beyond the scope .of consideration in this proceeding. The Licensing Board
concludes that because of these circumstances Petitioners should be afforded the
opportunity to amend their petitions to intervene to take into account the recent
Commission decisions and the deficiencies in their petitions that are specified
in this Memorandum.
This conclusion is predicated, in part. on the Commission being rather
liberal in permitting petitioners the opportunity to cure defective petitions to
intervene. It has done so on the bases that, "the participation of intervenors
in licensing proceedings can furnish valuable assistance to the adjudicatory
process." Virginia Electric and Power Co. (North Anna Power Station, Units 1
and 2), ALAB-146, 6 AEC 631 (1973).

Order
Based upon all of the foregoing, Petitioners are afforded the opportunity to
amend their petitions to cure the defects found by the Licensing Board.

195

Amended petitions are required to be filed within twenty-five (25) days after
service of this Order. LILCO shall file its response within ten (10) days of
service of the amended petitions, and Stafr shall have an additional five (5) days
within which to respond.
FOR TIIE ATOMIC SAFETY AND
LICENSING BOARD
Morton B. Margulies, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
March 6, 1991
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(Seabrook Station, Units 1
and 2)

March 12, 1991

MEMORANDUM
(Certifying ALAB-939 Question)
I.

BACKGROUND

AL"AB-924
In ALAB-924, 30 NRC 331 (1989), the Appeal Board remanded to this
Board an issue concerning implementation of the sheltering option for the
general summer beach population near the Seabrook Station. 1 The Appeal Board
explained that, notwithstanding the low probability of employing sheltering as a
protective action for the transient summer beach population, so long as sheltering
1 The remanded issues wen: on review from the Partial Initial Dccisim on the New Hampshire Radiological
EmergOlCY Response Plan, LBP-88-32. 28 NRC 667 (1988).
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remains an option under the NHRERP, respective implementing measures are
required. 30 NRC at 368.
LBP-90-12
In obedience to ALAB-924, and in disposing of related motions to reopen the
record, this Board reported that the New Hampshire Radiological Emergency
Response Plan (NHRERP) does not provide for actually sheltering the general
beach population. Rather, the plan employs a "shelter-in-place" concept.1
We noted that Richard Strome, then Director of the New Hampshire Office
of Emergency Management, had explained how the "shelter-in-place" concept
,would be implemented:
New Hampshire employs the "Shelter-in-Placc" concept. This provides for sheltering at
the location in which the sheltering instruction is received. Those at home are to shelter
at bome; those at worle or school are to be sbeltered in the Workplace or school building.
Transients located indoors or in private hanes will be asked to shelter at the locations they
are visiting if this is feasible. Transients without access to an indoor location will be advised
to evacuate as quickly as possible in their own vehicles {i.e., the vehicles in which they
arrived}. Departing transients will be advised to close the window~ of their vehicles and use
recirculating air until they have cleared the area subject to radiation. If necessary, transients
without transportation may seek directions to a nesrby public building from local emergency
workers. (NHRERP VoL I, p. 26-6.)

LBP-90-12, 31 NRC at 444, citing Applicants' Direct Testimony No.6, ff. Tr.
10,020, Appendix I, at 4-5.
We also reviewed the rare circumstances that must prevail before the "shelterin-place" option would be the most effective in achieving maximum dose
reduction under a "condition (1)" scenario.3

1 Memorandum and Order (Ruling m Certain Remanded and Rcfc:m:d Issues), LBP-9G-12, 31 NRC 427 (1990).
3 Those citcurnsWICCI arc:
(1) The mcase must be nonparticu1atc (gaseous) and of abort duration. This is most often Jd'c:m:d 10
as a "puff" mcase.
(2) The mcase must be predic:tc:d 10 arrive at the beach within a telativdy short time period, when,
because of a luge beach population. the evacuation time woUld be significantly longer than the exposun:
duratim. The pwpose is 10 avoid a nlllation in which a sheltered population would be exposed or
reexposcd 10 ndiOlctive particul.1CI cIc:positcd on the ground (groundshlne) during their subsequent,
posttelcaac evacuation.
(3) There cannot have been an earlier order for beach closing or evacuation.
(4) And mOlt important of
emergency dccl.sionmakcra IrIJUt bclUw ill ad_u wi'" lfTofl,'
COfl/itkflU that all at the acvenl dements calling for lCIIlal shdtering arc and will remain present
throughout the eme!gcncy.
31 NRC at 44G-41.
We also noted an important aspect of item (4) above. Shclter-in-place will not be an option whenever the
potential n:maina that a later evacuation of the beach area would be ftlIjUircd. 14. at 451-52; Tr. 28,361-64.

.n.
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After reviewing the evidentiary record and posthearing information, the Licensing Board sought further guidance from the Appeal Board. We reported
that "actual sheltering of the general beach population is a vanishingly improbable protective action choice under the NHRERP" and stated that there was no
need to amend the NHRERP to include implementing detail for sheltering that
population. LBP-90-12, 31 NRC at 453-54.
We also noted that a review of the record following the remand in ALAB924 disclosed uncertainty about some details of the NHRERP. Although there
was no significant safety issue remaining, we suggested that the Appeal Board
might consider supplementing ALAB-924 by providing greater discretion to the
Licensing Board to resolve any remaining uncertainties. [d.
Subsequently, after considering further information and discussing with the
parties aspects relating to "condition (2)" (impediments to evacuation), the
Licensing Board recommended that the referrals to the Appeal Board in LBP90-12 be vacated and ruled that the issues remanded in ALAB-924 had been
resolved:'
ALAB-939
In ALAB-939, the Appeal Board declined to accept our ruling that the sheltering issue remanded in ALAB-924 had been resolved, although it recognized
that the need for implementing detail for sheltering "has for all practical purposes been vitiated." 32 NRC at 178-79. Instead, the Appeal Board adopted our
earlier suggestion that we be afforded greater discretion to resolve uncertainties
in the record.' However, the Appeal Board identified its own set of uncertainties
in New Hampshire's planning for the general beach population:
[W]e find it incumbent upon the Licensing Board to ensure that, as a consequence of evidence
previously submitted by applicants in the coone of the hearing, several related matten are
clarified. Fint, because the evidence presented by applicants indicates that automobiles
are assigned no cloud shine sheltering value by plannen, the Board should ensure that
the record romains an adequately supponed explanation for distinguishing between those
nontransportation-dependent beachgoen already within a building, who will be directed to
shelter, and all other beachgoers, who will be directed to go to their cars and evacuate,
in terms of condition (1)'1 purpose of utilizing sheltering for "achieving maximum dose
reduction." In addition, given the testimony by New Hampshire emergency planning officials
suggesting the need to distinguish between suitable and unsuitable shelter, the Licensing
Board should ensure that the record is clear as to whether such measures are necessarY relative
to the "shelter-in-place" option as now described by the State. Fmally, given applicants'
evidence acknowledging the central importance of quality emergency notification messages,
the Licensing Board should ensure that any EBS}beach public address message proposed for

NRC 581, 585, 588 (1990).
'32 NRC at 179.

4 LBP-90-20,31
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use relative to condition (1) makes clear the steps that all memben of the beach population are
to take in the event that a ",helter.in.place:' as now described by the State, is recommended.

32 NRC at 179-80 (citations and footnotes omitted).
This Board sought the advice of the parties on how to proceed with the clarification required in ALAB-939. Responses were filed by the State of New Hampshire,'; the Federal Emergency Management Agency,' NRC Staff,8 Licensees,'
Intervenors New England Coalition on Nuclear Pollution and the Massachusetts
Attorney General,lO and Seacoast Anti-Pollution League,u The parties joined the
Board in a telephoned prehearing conference to discuss the responsesP
II.

PARTIES' POSITIONS ON ALAB·939 AND ANALYSIS

The State of New Hampshire, FEMA, and the NRC Staff now state that there
is no "shelter-in-place" provision in the NHRERP for ERPA-A, the area within
2 miles of the Seabrook Station including the beaches. Thus, according to the
government parties, the premise of ALAB-939 is incorrect. Licensees adopt
the same position, and argue further that the clarification of the first two items
required in ALAB-939, while irrelevant, can be found in the evidentiary record.
The Board initially perceived a change of position on the part of New
Hampshire and FEMA, and as we explain below, there has been, at minimum, a
change in focus. Intervenors would ignore any such change and seek to litigate
the three areas seen by the Appeal Board as needing clarification.
New Hampshire's Evolving Position
Early in 1990, in attempting to comply with the remand in ALAB·924, the
Board considered the comments of the State of New Hampshire and the affidavits
of New Hampshire's leading emergency planning officers,13 We regarded some
portions of New Hampshire's comments to be "enigmatic," including the
following identical portions of the affidavits of the Emergency Management
6Memoftlulum orlhe Stale Or New Hampshire on ALAB·939,lanuuy 10, 1991.
, Advice or Ihe Feden! Emergency Management Agency Regarding Issues Raised by ALAB·939, lanuuy II,
1991.
8NRC StafTViews m Mancn ReCemod 10 in ALAB·939,lamwy 11, 1991 •.
'Lic:msees' Rcapmse 10 Ihe Memorandum md Order or Novanber 14, 1990 or Ihe Atanic SUC:tY and Licensing
Board Re ALAB·939,IIJ111UY 10, 1991.
IOMemorandum Or the Intervenors m the Remanded Sheltering Juues,lanuuy 10, 1991.
11 SAPL Response 10 Memorandum and Order or November 19, 1990 Re: ALAB·939. SAPL is not lulhorized
10 puticlpale in proceeding. before this Board and its rcspmse was not considered.
I1Tr. 28,4S3·99,ll11111ry 23,1991.
13 Stale or New Hampshire'. CommenlS Regarding Applicant'. Response to Licensing Board Order or IlJ111lry
11,1990, February 16, 1990, with Iversm md Wallace Affidavits .lIJIched.
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Director, Mr. George L. Iverson, and the Public Health Director, Dr. William
Wallace:
4. Where implementation oC protective action is deemed appropriate (i.e. - a prognosis
oC decreasing ability to mitigate the emergency at the plant) evaruation is preferred and
generally will be the selected protective action option. See NHRERP Rev. 3, 2190, VoL I,
p. 26-11.
5. The October 1988 amendments to the NHRERP confinned the procedures underlying
this protective action option by eliminating a shelter-in-place recanmendation Cor ERPA-A
whenever the potential remains Cor a later evaruation oC the beach area.
6. The platu\ed protective action Cor ERPA-A in the event oC declaration oC a General
Emergency is evaruation. However, the option oC recommending shelter-in-place Cor ERPAA -.r 1101 precluded by the amendments to the NHRERP in October 1988 or in any
subsequent amendments or revisions. The shelter-in-place option remains Cor the socalled "puff release" scenario, and may also be exercised when physical impediments make
evaruation impossible.
7. The shelter-in-place option is aCfinned by the provisions oC the NHRERP which: (I)
pennit consideration oC a rccanmendltion oC shelter-in-place oC ERPA-A in the event oC 1
release oC radioactive material at the Site Area Emergency (NHRERP Rev. 3, Vol. 8, Sec.
7, p. 6.1-7); and (b) allow Cor recommending shelter-in-place oC ERPAs other than ERPA-A
at the General Emergency (NHRERP Rev. 3, Vol. 8, P. 6.1-8).

31 NRC at 451-52 (emphases added).
Also at that time, counsel for the State affirmed that the "NHRERP provides
for sheltering the general beach population in two very limited circumstances:
[Condition (1), and Condition (2)]."14 Again, on May 28, 1990, counsel for
New Hampshire informed the Appeal Board that the shelter-in-place option has
not been precluded for the Condition (1) (puff release) scenario providing that
several appropriate preconditions "cannot be categorically ruled out."15
Following ALAB-939, in response to our request for advice, the State of
New Hampshire stated that it ''reaffirms that with respect to Condition (1), the
short duration nonparticulate gaseous puff release, evacuation - not shelterin-place - is the planned protective action."16 In support of this reaffirmation,
New Hampshire refers us to its two 1990 pleadings, supra. Thus, according
to the State, it is not necessary to be concerned with the dose reduction factor
of automobiles. Nor is there any need for an EBS message addressing a nonexistent shelter-in-place option for the beach population.17

14New Hampshile'. February 16, 1990 Comments at 2.
15 Comments mthe State or New Hampshire Regarding NHRERP Sheltering and rnp-9().I2, at 2-3, May 28,
1990. This pleading. filed with the Appeal Bom!, wu refiled with the Licensing BomI with New JUmpshUe'.
Memonndmn m May 31, 1990. This infonnrucn wu provided to us in anticipation or the BomI'. prdteuing
ccnCcn:ncc or Iune 5, 1990, and in part, penuaded the Board that the .heltering issue remanded in ALAB-924
had been resolved. rnp-90-20, 31 NRC at 585, 588.
16 McmofUIClum or the State or New Hampshire on ALAB-939,Ianuuy 10, 1991, at 1-2 Ccmp,uis added).
17 Note 16, .rupra.
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As to whether New Hampshire has changed its position from the ALAB-924
remand to the ALAB-939 remand, we note that Mr. Iverson and Dr. Wallace
did in fact state in their February 1990 affidavits that "[t]he planned protective
action for ERPA-A in the event of declaration of a General Emergency is
evacuation." However, the balance of the same paragraph states that "shelter-inplace for ERPA-A was not precluded" by relevant amendments to the NHRERP,
and that the "shelter-in-place option remains for the so-called 'puff release'
scenario ••••" P. 201, supra, ,6. Moreover, New Hampshire's counsel then
viewed "[e]vacuation as the preferred [not planned] protective action for the
beach population."II
As noted, in examining the matter pursuant to ALAB-939, the Board perceived an evolution in the positions of New Hampshire and FEMA on the beach
shelter~in-place issue. Te. 28,462. Queried by the Board, counsel for New
Hampshire explained that any difference between the State's position following
ALAB-924 and its present position on ALAB-939 is one of focus. Te. 28,466-67.
Counsel reemphasized that since October 1988, evacuation is the only planned
protective action for ERPA-A and that the references to "shelter-in-place" for
that area are simply an indication that shelter-in-place is not precluded if "circumstances that we can't foresee arise." Te. 28,467-68, 28,487-88.

FEMA's Evolving Position
On February 16, 1990, FEMA explained to the Appeal Board that ''the
'shelter-in-place' concept of NHRERP has since at least February ·11, 1988
called for the transient beach population to evacuate and for the people indoors
to remain indoors."l'
Again, on May 3D, 1990, FEMA informed this Board that we correctly
understand (in LBP-90-12), that the shelter-in-place concept in the NHRERP
would call for "immediate evacuation of all the summer beach day trippers with
their own transportation and without access to shelter." FEMA explained again
that people in buildings or those who may enter buildings immediately without
direction from officials would utilize those buildings as shelter.20
But in its pleading of January II, 1991, in response to our request for advice
on ALAB-939, FEMA stated that "it is impossible to have the combination of
events to constitute 'Condition I' because the requisite certainty will never exist
that a given accident will not get worse." Therefore, FEMA states that it has
11 May 28, 1990 Canmcntl It 2.
l'Response c:L the Fcdc:n1 Emergency Managcmcm Agency 10 Emergency Motim c:L !he Intervenom 10 Reopen
!he Record U 10 !he Need for Shehering in Certain Circumstances, February 11, 1m, at 2. S66 aLro itl. It 3, 4,
6.
20 Memorandum c:L the Fcdc:n1 Emergency Management Agency Regarding Resolution c:L ALAB-924lssllCS, May
30, 1990, It 3.
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approved the NHRERP with the interpretation that evacuation, not shelter-inplace, is the protective action for ERPA-A at a general emergency. Therefore,
according to FEMA, it is unnecessary to address the first two issues sent down
in ALAB-939, and is not necessary to have additional EBS messages for a
Condition (1) scenario. Condition (1), FEMA repeats, is "entirely theoretical
imd will never come about at a General Emergency for ERPA-A."21
While FEMA disavows any substantive change of position on the beach
sheltering issue, FEMA's counsel acknowledged that its earlier position "wasn't
as clear as it needed to be." 'fr.28,466-67. FEMA now focuses more sharply
on aspects of the issue that came to light in connection with our inquiry in
response to ALAB-924. First, FEMA cites to our findings that "so long as
the potential remains for a later evacuation the State of New Hampshire states
that it will not ever recommend shelter-in-place.''22 New in FEMA's position
is the realization that a Condition (1) scenario is categorically ruled out (as
compared to extremely improbable) at a general emergency in ERPA-A since a
later evacuation can never be ruled out. 'fr. 28,466-67.
NRC Starr's Position
The NRC Staff, responding to the Board's request for advice on the ALAB939 issues, states that "[t]he NHRERP, approved by FEMA, provides for
evacuation, and not shelter-in-place, as a protective action for ERPA-A in a
General Emergency." Moreover, according to the Staff, "[a]t the very most,
the shelter-in-place concept for the beach population is merely an unplanned ad
hoc option available to the State of New Hampshire.''ll By way of analysis, the
Staff reviews the unlikely set of circumstances needed to establish a Condition
(1) event and concludes:
The occurrence of the combination of circumstances in the Ccndition 1 scenario ("mc1uding
strong confidence in the fact that the elements that call for shelter will remain constant) is
so unlikely as to be, for emergency planning purposes, a null seL

See supra note 23.

Licensees' Position
Licensees have acceded to New Hampshire's interpretation of its own radiological emergency response plan since the State challenged Licensees' interpre21 FEMA Advice, 1anuary 11, 1991, at 2-3.
2114. at 2. citilt, LBp·9()'12. 31 NRC at 4S2.
23 NRC Staff Views on Maners Referred in ALAB·939,1anuary 11, 1991, at 1-2. citilt" iIIkr alia, Tr. 14,241
(Keller).
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tation of the October 1988 amendments to the plan.:z.4 Licensees now adopt New
Hampshire's position that there is no need for an EBS/beach public address
message about sheltering.~ However, Licensees offer advice respecting the first
two items sent down in ALAB-939, as we discuss below under Section m.
Intervenors' Position

Intervenors argue that the present record does not address any of the issues
sent down in ALAB-939 and that a full-blown hearing with discovery is
required.26 The Board discusses the merits of that position below. For now, our
attention remains directed to the current provisions of the NHRERP with respect
to shelter-in-place in ERPA-A. In general, Intervenors attribute to the NHRERP
not only its express provisions, but impute to it inferences to be drawn from
what State officials and FEMA have said about the plan as we have discussed
above.27 However, as we note in the next section, Intervenors have joined in a
stipulation concerning which portions of the NHRERP are relevant to resolving
the issues before us.

m.

FURTHER ANALYSIS

Following the prehearing conference of the parties, the Licensing Board noted
the need for a common, clear understanding and identification of the relevant
express provisions of the NHRERP as it has evolved since August 1986 the version received into evidence as Applicants' Exhibit S. We noted that
there are important distinctions to be made among, for example, (1) the express
provisions of the NHRERP, (2) State and FEMA interpretations of the express
provisions, and (3) protective actions, possibly reserved as ad hoc options, that
are not precluded by the NHRERP. We directed the Licensee to prepare a common reference document containing the relevant protective actions for ERPA-A
showing changes from the August 1986 versions of the plan.2S Licensees submitted such a document (hereinafter "Reference Document") on January 28,

24 Applicants' Advice to Licensing Baud Rc Erroneous SLllcmcn1s in Applicants' Response to Licensing Board
Order ofJanuary II, 1990. February 16. 1990.
~Lic:cnscca' Ianuary 11, 1991 Response at 3.
26 Memorandum oCthe Intervenors at the Remanded Sheltering Iuucs. Ianuary 10, 1991.
27Responsc oCtile Mau AG and NECNP tothc Licensing Baud', OrderoC Ianuary 2A,1991, February 14, 1991.
28 Memorandum and Order, Ianuary 2A, 1991.
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1991.29 fur the purposes of resolving the ALAB-939 issues, the Reference
Document is as important for what it doesn't say as it is for what it does say.
The Reference Document reveals that in the August 1986 version of the
NHRERP, sheltering is recommended for portions of ERPA-A in a general
emergency. Reference Document at 11. As late as the February 1988 version
of the plan, sheltering remained a protective option for the seasonal beach
population in ERPA-A during a general emergency. [d. at 35. Thereafter,
beginning in October 1988, evacuation is always the protective action forERPAA in general emergencies. No aspect of sheltering is provided for ERPA-A in
a general emergency. [d., e.g., at 64, 79, 84, 85.
It should also be noted that the so-called "Condition (I)" and "puff release"
and their various dimensions are not a part of the NHRERP. [d., passim. In
the one place where "shelter-in-place" is an option for the balance of the plume
exposure EPZ because of evacuation c;onstraints, the NHRERP cautions that at
a general emergency, evacuation is nevertheless the preferred protective action
for ERPA-A. [d. at 85-86.
We conclude, therefore, that New Hampshire Emergency Planning officials
have not changed their position on the "shelter-in-place" option as it relates
to ERPA-A in a general emergency. Mr. Iverson and Dr. Wallace selected
their words carefully in their affidavits of February 16, 1990, quoted at p. 201,
supra. The shelter-in-place concept has not existed in the NHRERP in a general
emergency for ERPA-A since October 1988. Whatever force the concept has for
ERPA-A exists only in the minds of the New Hampshire radiological emergen.cy
decisionmakers as. an ad hoc possibility for unforeseen events.
Our discussion in LBP-90-12 of what the parties said about the shelter-inplace concept in the NHRERP rather than the provisions of the plan itself invited
the inference that a shelter-in-place concept in the NHRERP still pertained to
ERPA-A in general emergencies.30 The focus of the response by this Board
and the parties in addressing the issues remanded in ALAB-924 was whether
NHRERP. included an option to actually shelter the general (nontransportationdependent) transient beach population as compared to the evacuation element
of the shelter-in-place option as it was litigated during the NHRERP phase of
the proceeding.

29 The Ref=ncc Document hu its own rrumbering Iystcm IUpCrimposed upon the rrumbering or its constituent
documents. Our rcfc:renccs are 10 the Rcf=ncc Document page numbem. All putica IIipulated that the Rcf=ncc
Document is IIIf'Iiciently complete and accurate Cor the purposes Itlted in our January 24, 1991 memorandum.
We are wormed that rcfc:renccs 10 Attacbmenta A and C in the Octobc:r 1988, Rev. 2 venion (at 64) are 10
Aluchmenta A and Clothe February 1988 Rev. 2 venion (at 55·59, 61-62). Letter. Dignan to Board, February
12, 1991.
30 S.. ,.1IIIrtJlly 31 NRC at 439-55.
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Regardless of the reason, because of the changes in the NHRERP, this Board
cannot ensure that the three items sent down in ALAB-939 are clarified by
evidence previously submitted by Licensees in the course of the hearing.
Nevertheless, if one were to assume, for whatever unforeseen reason, that
the shelter-in-place concept still obtained in ERPA-A in a general emergency,
Licensees have addressed items sent down in ALAB-939. With respect to the
first item, Licensees cite to the evidentiary record to explain that those in the
beach population who are directed to go to their cars and evacuate at a general
emergency are so directed because of the transportation value of automobiles,
not for any dose reduction factor afforded by automobiles.3!
Similarly, New Hampshire observes that "[t]he NHRERP does not consider
the automobile as a location for sheltering."31
Again assuming for argument that shelter-in-place would be considered as an
ad hoc protective action in ERPA-A in a general emergency, there is beuer record
support than the terse comments by Licensees and New Hampshire available to
clarify the Appeal Board's first area of concern. In LBP-90-12, we quoted at
length the explanation of New Hampshire's Mr. Strome of why evacuation is
the dominant aspect of the shelter-in-place concepL Mr. Strome's explanation
is directly relevant to the Appeal Board's first area of concern. In simple terms,
the distinction between sheltering those already at shelters and evacuating those
who are not, is that time, thus doses. would be saved by not first 'moving the
unsheltered population to sheltering.3)
With respect to the second concern of ALAB-939, i.e., the suggested need
to distinguish between suitable and unsuitable shelter, Licensees cite to Tr.
10,147-51 and Tr. 10,578 to the effect that suitable shelter is the equivalent of
"indoor locations."34 Licensees are correcL The Appeal Board itself identified
similar testimony; i.e., suitable shelter means accessible shelter. Tr. 10,206-07.
The Appeal Board's query was founded on the testimony of New Hampshire's
Mr. Bond (Tr. 10,757) to the effect that there may be a need to distinguish
3! Licensees' Resporue 10 the Memorandum and Order of Navcmbcr 14, 1990 of the Atanic Safety and Licensing

Board Re AlAB·939, January 10, 1991, at 2-3, drill, AppL Dir. No. 6, ft'. Tr. 10,222, Appendix 1 at 4, 8; Tr.
10,181·82, 10,464-66, and 10,551·52.
nNew llampsbirc'. January 10, 1991 Memorandum at 2.
33 AI Ilated in IBP.90-12,
State fcc1s that if a release of ndiation warranted movement of the public, they arc much more likely
10 be afforded meaningful dose rcductiona by moving out oC the EPZ than by moving 10 a .helter within
the EPZ. This is the case .incc the mcmbcra of the public would be, in effect, "evacuating" 10 ••helter.
This action would require forming family groups or aocia1 units prior 10 moving, deciding whether 10
ICCk ahe1ter or evacuate apontancous1y, c:hoocing a mode oC tranaportation (Le., walk or ride), .ccking a
destination (i.e., hane or shelter), and undertaking the physical movemc:nL Funhermorc, aincc sheltering
is a temporary protective action, those that .ought public .helter would be faced with the prospect oC
alluming lOme dose while aocking shelter, more while ahe1tcring, and even more during a .ubscqucnt
evacuation.
31 NRC at 445.
34 Licensees' January 10, 1991 Response at 3.
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between suitable and unsuitable shelter:35 Mr. Bond's testimony on this point is
an aberration and was not given weight by the Licensing Board in LBP-88-32,
supra.

IV.

CERTIFIED QUESTION

For the reasons stated above, the Licensing Board cannot comply with the
directive in ALAB-939 to ensure that the stated matters be clarified based upon
evidence adduced during the course of the hearing because there have been
material changes in the NHRERP since the close of the evidentiary record. No
party disputes that there have been changes relating to protective actions planned
for ERPA-A. Nor is the nature of the changes in dispute. The changes have been
established by reliable, albeit non-evidentiary, information.36
The Licensees and the NRC Staff urge this Board to certify to the Appeal
Board a question, an affirmative answer to which would permit considering the
posthearing information as a basis for resolving the ALAB-939 issues.37
Intervenors correctly sense that such a course would lead to a resolution of
the remanded issues without reopening the evidentiary record. They oppose
the question proposed by Licensees and stand by their position that this Board
should reopen the record, permit discovery, and conduct a hearing on the beach
sheltering issues. In the alternative, Intervenors propose a question to be certified
which hypothesizes that the shelter-in-place option as understood in ALAB-939
remains a protective action for ERPA-A under the NHRERP. They would require
a litigation of the protection afforded to those in the beach population who would
evacuate under a shelter-in-place option.38
We cannot accept Intervenors' advice to reopen the evidentiary record, in
part, because we lack jurisdiction to do so. Our juriSdiction, as we understand
ALAB-939, is limited to examining the evidentiary record as it existed at the
close of the hearing.
Even assuming jurisdiction, we would not reopen the evidentiary record for
the litigation sought by Intervenors. For one thing. Intervenors wish to amend
a record that "'does not reflect any calculation as to the level of dose that
will be received by the evacuating portion of the beach population under the
present 'shelter-in-place' option.''39 Apparently the Intervenors have forgotten the

35 32 NRC at 174 M.40, 41.
36 Stipu1ation and Reference Documc:nt; Memorandum of the State of New Hampshire at ALAB-939; and the
atlCStation under oath by George Iverson, Director or the New Hampshire Office of Emergency Management.
37 Licensees' Suggestion for Certified Question,lanual)' 28, 1991; NRC Staff CIlrIImCrIU at Licensccs' Proposed
Certification Question Rcgmling Sheltering. Fcbnwy IS, 1991.
38 Response of the Mus AG and NECNP to the Licensing Board', Order of Januuy 24,1991, Februll)' 14,.1991.
39lntc!venon' Memorandum,lanual)' 10,1991.
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Commission's rejection of their measured-doses concept of emergency planning.
CLI-90-2, 31 NRC 197, aff'd, Commonwealth of MassachusellS v. NRC, Nos.
89-1309, 90-132, 90-1218, _ F.2d __ slip op. at 33 (D.C. Cir. January 25,
1991) (exclusion of Sholly/Beyea testimony not improper).
In addition, the Intervenors do not explain how a reopened litigation on sheltering versus evacuation of the beach population will bring a better understanding of how to avoid doses to that population. There has already been extensive
litigation of that very issue. LBP-88-32, 28 NRC at 750-76.
The general tenor of Intervenors' pleadings before us on ALAB-939 issues
is that they wish to resurrect a defeated litigation strategy that. under NRC
regulations, sheltering is an essential protective action option for the general
beach population.~ However, in sending this matter down to us, the Appeal
Board expressly stated that it does not attempt to impose upon New Hampshire
officials a requirement that they adopt sheltering for that population. ALAB939,32 NRC at 174, 178.

v.

CONCLUSION

The Board certifies the following question to the Appeal Board:
May the Licensing Board treat the posthearing amendments to the New
Hampshire Radiological Emergency Response Plan (NHRERP) and the
January 10, 1991 Memorandum of the State of New Hampshire, attested
to by Mr. Iverson (Tr. 28,493), to the effect that evacuation is the only
planned protective action for the general beach population in ERPA-A

~ E.,., Intervenors' McmOftJldum at 2-5; Response at 4, 7.

208

at the General Emergency Level under the NHRERP as resolving the
matters posed in ALAB-939?
THE ATOMIC SAFETY AND
LICENSING BOARD
Richard F. Cole
ADMINISTRATIVE JUDGE
Kenneth A. McCollom (by I.W.S.)
ADMINISTRATIVE JUDGE

Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
March 12, 1991
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Robert M. Lazo, Chairman
George C. Anderson
Peter S. Lam

Docket Nos. 72-10
50-282-RS
50-306-RS
(ASLBP No. 91-627-D1-RS)
(Independent Spent Fuel
Storage Installation)

In the Matter of

NORTHERN STATES POWER
COMPANY
(Prairie Island Nuclear Generating
Plant, Units 1 and 2)

March 14, 1991

MEMORANDUM AND ORDER
(Dismissing Proceeding)
Petitioners for leave to intervene in the above-identified proceeding, Minnesota Department of Public Service, Minnesota Environmental Quality Board,
and the Prairie Island Mdewakanton Sioux Indian Community, each represented
by counsel, have filed a Notice of Withdrawal in this proceeding following the
reaching of a Settlement Agreement dated March 8, 1991, between the applicant,
Northern States Power Company, the NRC Staff, and the three petitioners.
There being no other matters outstanding, this licensing proceeding is hereby
dismissed without prejudice.
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IT IS SO ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Robert M. Lazo, Chairman
ADMINIS1RATIVE JUDGE
Issued at Bethesda, Maryland.
this 14th day of March 1991.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Robert M. Lazo, Chairman
Harry Foreman
Ernest E. Hili

In the Matter of

Docket No. 30-160S5-ClvP
(ASLBP No. 89-S92-Q2-ClvP)
(Civil Penalty)

ADVANCED MEDICAL SYSTEMS, INC.
(One Factory Row,
Geneva, Ohio 44041)

March 19, 1991

SUMMARY DISPOSmON
A party opposing the motion may not rest upon the mere allegations or
denials of its answer; its answer by affidavits or as otherwise provided by
regulation must set forth specific facts showing that there is a genuine issue
of fact. 10 C.F.R. § 2.749(b); Texas Utilities Generating Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-82-17, 15 NRC 593,595-96 (1982).

SUMMARY DISPOSmON
When a proper showing for summary disposition has been made by the
movant, the party opposing the motion must aver specific facts in rebuttal.
Where the movant has satisfied its initial burden and has supported its motion
by affidavit, the opposing party must proffer countering evidential material or
an affidavit explaining why it is impractical to do so. Federal Rule of Civil
Procedure 56(e) and (f) and Advisory Committee Note; Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), LBP-83-32A, 17 NRC 1170,
1174 n.4 (1983).
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SUMMARY DISPOSmON
If there is no material factual dispute and the case can be decided as a matter
of law, no due process has been denied. Federal Rule of Civil Procedure 56(c)
and Advisory Committee Note; see Poller v. Columbia Broadcasting System.
Inc .• 368 U.S. 464 (1962).

DISCOVERY:

MATERIALS LICENSE PROCEEDINGS

The Commission's regulations do not prohibit licensing boards from ordering
informal or formal discovery upon the request of licensees or interVenors prior
to a prehearing conference in a materials license proceeding. The regulatory
prohibition against discovery prior to a prehearing conference found in 10
C.P.R. § 2.740(b)(I) is limited to "an application for a construction permit or
an operating license for a production or utilization facility."

MEMORANDUM AND ORDER
(Granting NRC Starr Motion ror Summary Disposition and
Terminating Proceeding)
I.
In this enforcement action proceeding, the NRC Staff comes before the
Atomic Safety and Licensing Board seeking a summary end to litigation concerning a civil penalty imposed on Advanced Medi~ Systems, Inc. ("AMS"), of
Geneva, Ohio, for alleged license violations occurring in late 1984. As a result
of investigations conducted by the Staff of the Nuclear Regulatory Commission.
the Director of the Office of Inspection and Enforcement issued a Notice1 in
June of 1985 which concluded that four regulatory and license condition violations had occurred, together constituting a single Severity Level ill violation
under Commission policy considerations.1 As a result of further investigations,
the Deputy Executive Director for Nuclear Materials Safety, Safeguards, and
Operational Support issued an Order Imposing Civil Penalties in the amount of
$6250 against AMS in May of 1989.3

1 Advanced Medial Systems. Inc., Notice or Violation and Propoced Impositim or Civil Pmoltics, June 28,
1985.
1Genenl Statement or Policy and Procedure ror NRC Enforcement Actions, 10 c.F.R. Pm 2, Appendix C.
3 Advanced Medical Systems, Inc., Order Imposing Civil Mmewy Pmoltics, May 30, 1989 (54 Fed. Reg.
24,433, June 7, 1989).
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The Staff now comes before us seeking three independent determinations:
(1) that there are no factual disputes remaining for hearing; (2) that there were
violations of either Commission regulations or AMS license conditions; and
(3) that the Director correctly interpreted Commission policy in his decision to
impose the Severity Level m fine.
The four aUeged violations are as foUows:
(1) An AMS employee received a whole-body dose of 2.9 rems in the
fourth calendar quarter of 1984. This dose exceeded the 10 C.F.R.
§ 20.101(a) limit of 1.25 rem per calendar quarter because conditions
provided in 10 C.F.R. § 2O.101(b), which would permit a greater
occupational dose, were not applicable;
(2) On November 6 and 21, 1984, inadequate radiation surveys of the
Licensee's hot ceU were conducted prior to entry of the cell by AMS
employees. The Licensee's method of surveying the hot cell violated
10 C.F.R. § 2O.201(b):
(3) On the afternoon of November 21, 1984, two AMS employees failed
to read their dosimeters at intervals consistent with the anticipated
dose rate they would receive while working in the hot cell. This
failure violates Condition 16 of the AMS license which references
the AMS ''Radiation Safety' Procedures Manual, ISP-l," dated July
1983, § 7.2.c; and
(4) The dosimeters used by the two individuals who worked in the
hot cell on November 6 and 21, 1984, had not been calibrated for
more than 180 days. The failure to calibrate dosimeters violates the
AMS License Condition 16 which references Section E of the AMS
application, which requires dosimeters to be calibrated at intervals of
180 days or less or before first use, if longer than 180 days since last
calibration.

n.
In order for the Staff to prevail, it must first demonstrate that there are
no material factual issues remaining in the case. The Commission's Rules of
Practice provide for 'summary disposition of a case where the statements of the
parties in affidavits and other filings show that there are no genuine issues of
material facL 4 If there are no material facts in dispute, the Board may rule for
the moving party as a matter of law.
The party moving for summary disposition is required by Commission
regulations to annex to the motion a separate, short, and concise statement
4 10 c.F.R. f2.749(cI).
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of the material facts as to which the moving party contends that there is no
genuine issue to be heard.' The party opposing the motion is required by the
same regulations to annex to any answer a separate, short, and concise statement
of the material facts as to which it is contended there exists a genuine issue to
be heard. 6 All material facts set forth in the statement required to be served
by the moving party will be deemed to be admitted unless controverted by the
statement required to be served by the opposing party.' A party opposing the
motion may not rest upon the mere allegations or denials of its answer; its answer
by affidavits or as otherwise provided by regulation must set forth specific facts
showing that there is a genuine issue of fact.I
The burden of proof with respect to summary disposition is upon the movant
who must demonstrate the absence of any genuine issue of material fact.' The
record and affidavits supporting and opposing the motion must be viewed in
the light most favorable to the party opposing the motion. IO The opposing party
need not show that it would prevail on the issues but only that there are genuine
issues to be "tried.ll When a proper showing for summary disposition has been
made by the movant, the party opposing the motion must aver specific facts in
rebuttal. Where the movant has satisfied its initial burden and has supported
its motion by affidavit, the opposing party must proffer countering evidential
material or an affidavit explaining why it is impractical to do SO.11
A. The Staff's Motion sets forth five statements of material fact about
which, the Staff claims, no genuine issue exists:
(1) An AMS employee received a whole-body dose of 2.9 rems in the
fourth quarter of 1984;
(2) On November 6 and 21, 1984, surveys of radiation levels at the door
of the hot cell at the AMS facility were the only surveys made to

'10 C.F.R. 12.749(a); DairylilNi Puwn- CoopmJtive (La Creosc Boiling WaU:r Reactor). LBP-82-58, 16 NRC
512, 520 (1982).
6 Su supra note 5.

'[d.

lid.: Te:ras UtiUtiu GeMratilll Co. (Comanche Peak Steam Electric Station, Units 1 and 2), LBP-82-17, 15
NRC 593, 595-96 (1982).
, Alabama Puwer Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210, 217 (1974).
10 See Public Service Co. 0/ New HIllflPSNre (Seabrook Station, Units 1 and 2), LBP-74-36, 7 AEC 877 (1974),
aNi casu dud IMreitt.
11 C01Mll1mwalrlt Edisoll Co. (Bnidwood Nuclear Power Station, Units 1 and 2), LBP-86-12, 23 NRC 414, 418
(1986).
12 Public Servic, Co. 0/ New Hamps!Ur, (Seabrook Station, Units 1 and 2), LBP-83-32A, 17 NRC 1170, 1174
n.4 (1983). We note at this jun= that AMS has neither attached affidavits to its Answer nor offered explanation
as to why it chose not to do 10. Instead. AMS has mounted its defense by relying on ltltements made in the
transcribed inU:rviews the Staff has attached to its Motion. Counsel Cor AMS is not unfamiliar with aummuy
disposition procedures and the use
affidavill. See LBP-9()'17, 31 NRC 540 (1990). While this tactic is not in
itself CaW to the AMS cause (see Cuw/Qltd Euctric nlumittatilll Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-443, 6 NRC 741, 752-54 (1977), it provided AMS with Jiule in the way of direct. contradictory evidence
to aid ill effort to establish the existence
genuine issues of material fact.

or
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assess the possible exposure of AMS employees who worked in the
hot cell;
(3) The surveys made at the door of the AMS hot cell on November 6
and 24, 1984, were not adequate to detect the radiation level within
the hot cell;
(4) On November 21, 1984, two AMS employees failed to read their
dosimeters between entries to the hot cell;
(5) Dosimeters used by two AMS employees on November 6 and 21,
1984, had not been calibrated for more than 180 days.
We will address these factual contentions first, seriatim; then we will turn to
the other issues in this proceeding.
B. Conlention 1. An AMS employee received a whole-body dose of 2.9
rems in the fourth calendar quarter of 1984.
The Staff meets its initial burden by offering in support of its contention a
signed letter from Harold Irwin of Advanced Medical Systems, Inc., dated March
8, 1985, sent to the U.S. Nuclear Regulatory Commission in which he states
that an AMS employee received a 2900-millirem exposure during the month
of November 1984.13 This fact is further supported by a Radiation Detection
Company (Sunnyvale, California) Dosimetry Report for the month of November
1984 which shows the AMS employee named in the Irwin letter to have received
2900 millirems of radiation during that time period.14
AMS does not dispute this statement of material fact in its Answer. The
statement is deemed admitted."
Contention 2. On November 6 and 21, 1984, surveys of radiation levels at
the door of the hot cell at the AMS facility were the only surveys made to assess
the possible exposure of AMS employees who worked in the hot cell.
The Staff offers the sworn and transcribed statements of two individuals
present at the cell entries on November 6 and 21, "Individual A" and Glenn
Sibert, respectively, one of the AMS employees who entered the hot cell and
his supervisor, and a third individual, Howard Irwin, who is a self-described
"manager" in the AMS corporate hierarchy. The three individuals describe the
preentry procedures conducted on the two dates in question. As described, one
air sample reading was taken by remote sensor on each day to detect airborne
contamination in the cell. 16 Also, one radiation survey was taken at the cell door
each day using a hand-held radiation monitor to detect nonairborne radiation
levels within the cel1.17 AMS documents referred to as "ISP-18" also ~ow that
13 Staff Motion. AIUlch. 1. Anach. D at 1.
14 1tl. at S.
15 All material racts .ct ranh In lite ltatcmc:nt rcquin:d to be acned by lite moving party will be deemed to be
admitted unIcu COI1IrOYa1Cd by lite ltatcmc:nt required to be acned by lite opposing party. 10 C.P.R. 12749(.).
16 Staff Motion. AIUIch. 7 at 13-14. Attach. 8 at 26-28. AlUlch. 6 at :lA.
17 Itl.. Anach. 6 at 14. Anach. B at 27-28. 47-48. Attach. 7 at 2A-27.
.
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"stay time" estimates for individuals entering the cell were based on radiation
levels detected at the cell door. 11
The AMS Answer counters by stating that preparation for the cell entries
"began several days in advance."19 AMS offers statements by Glenn Sibert to
support this assertion:2O
Prior to going into the cell we always picked and checked the cell for stray pellet.!. because
the way they were buying the cobalt it comes in a canister and when you cut it open it flies
in every direction. We had to spend at least two or three days scanning for pellet.! every
time we went in•••• With the probe, a Victoreen SOO meter ••• [we would scan [the
cell] using manipulaton. • • • We get it as low as we could get it with that meter. Then the
next procedure was to get ready to go in."

Howard Irwin also agrees that remote-probe radiation detection is performed
prior to cell entry as part of the cell decontamination procedures.:Z1
The AMS Answer misses the mark. Neither Mr. Sibert nor Mr. Irwin states
that the remote sensor was used to assess possible exposure of AMS employees
who worked in the hot cell on November 6 and 21. They say only that the
remote sensor was used as part of the preentry decontamination procedures.21
Although decontamination would have lowered the potential radiation risks in
the hot cell, it is, in itself, immaterial to the Staff's assertion that the cell-door
surveys were the only surveys made to assess potential radiation exposure levels.
By not disputing the Staff's factual statement in its Answer the Licensee has
failed to carry its burden. The statement is deemed to be admitted.
Contention 3. The surveys made at the door of the AMS hot cell on
November 6 and 21, 1984, were not adequate to detect the radiation level within
the hot cell.
As the foundation for this assertion, the Staff provides the results of the actual
dosimeter readings taken from the hot-cell entries conducted on November 6 and
21. The results demonstrate that the actUal exposure readings were nearly 50%
higher on both dates than the anticipated exposures calculated on the basis of
the door surveys taken on those dates.23

181d., Auach. 1 at Auach. B.

19 AMS Answer at 6.

20 Staff Motim. Auach. g at 24-25.

211d., Auach. 7 at 25·X1.
22 Two ocher points an: tangentially aignificanL Fust, Glenn Sibert admitted that the remote probe "could mly
survey to a tatain point, and then it got to the point where you had to open up the cell door and llick a meter in."
Id., Auach. g at 59. Second. Howard Irwin admitted that the mnote probe was not calibrated.·ld., Attach. 7 at
26. It appears that the remote probe would have been incapable or providing accurate measurancnta or potential
nelialion expoaun:: even if it had been ueed. Therefore, whether or not the ranote probe was used becomes
immaterial to whether or not a rqulatory violalion ocamed, IS will be discuseed. itt{ra.

23 Staff Motim. Auach. 1 at 4, 6.
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There is little, if any, merit to the AMS rebuttal. The AMS Answer makes a
series of assertions that skirt but do not confront the issue presented by the Staff.
AMS points to Mr. Sibert's unsupported opinion that the cell door would always
have the greatest potential for radiation exposure, to Mr. Sibert's opinion that
adequate surveys were performed, and the assertion that most of the required
work leading to exposure would be conducted at the door to the cell.24 In
addition, AMS argues that "no evidence was ever presented to demonstrate
that Mr. Sibert's results would have been different had he done his surveys any
differently. ''15
These statements do little to either rebut the Staff's claim or to establish
the existence of a material fact in dispute. As AMS admits, on both days
that the hot-cell entries were made, the only calibrated radiation readings were
ones conducted at the door of the hot cell by slightly opening the door and
extending a hand-held radiation detector into the cell. The Staff has presented
direct evidence, in the form of signed AMS reports, that the cell-door survey
technique underestimated actual radiation exposure by 50% on both dates in
question. AMS has neither challenged those readings nor offered an explanation
for the underestimation. The Staff has presented unrefuted evidence that the
radil:ltion surveys conducted on November 6 and 21, 1984, were inadequate for
the purposes of assessing radiation levels in the hot cell, and AMS is remiss by
not countering that factual assertion in its Answer. The fact is deemed to be
admitted.
Contention 4. On November 21, 1984, two AMS employees failed to read
their dosimeters between entries to the hot cell.
On November 21, the hot-cell door was opened twice - once in the morning
and once in the afternoon. In the morning, Individuals A and B pushed the
cask containing cobalt-60 into the cell. There is no dispute that there occurred
only one cell entry by each individual during the morning. After the cetldoor was closed that morning, Individual A checked his dosimeter but did not
record the results.26 Individual B believes he read his dosimeter after leaving the
decontamination room and says he ''probably'' told someone the reading "out of
habit."27 There is no evidence that either of the dosimeter readings taken in the
morning were ever recorded.28
24 AMS argues lhat lincc the cult cmtaining the co"-lt ahipmcnt Is of lUeb a aubstantial me. the employees do
net ac:tually enter the rocm when they whed the cask in the het cell. Therefon: AMS asserts that the door IUrvey
Is adequate. However, the November 6 entJy entailed repllcinglight bulbs and a wall bncket, and the November
21 entJy entailed replacing the Crune, table top. and truhbag. and the inataIIation or the link after the cask had
been removed. Id., Attach. 1 It 5, Attach. 9 It 25.
2.5 AMS Answer It 7 and cites therein.
26 Staff Motion, Attach. 6 at 35-36.
TT Staff Motion It 26-27.
28 While the morning entry plays no part in the diJlpute It hand, it Is instructive in defining the AMS rebuttal
argument.
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In the afternoon, the cell door was again opened. After Individuals A and B
entered the cell to move the cask out, they had trouble with the device that aids
the movement of the cask. They stepped out of the cell into the decontamination
room and moved behind the cell door to receive further instructions from Glen
Sibert. After learning how to correct the problem, Individuals A and B again
entered the cell, made the necessary adjustments, and moved the cask out of
the cell. Next, Individual B reentered the cell to replace the frame and table
top. Individual A then reentered the cell to install the sink and to replace the
trash bag on the cell wall. Both Individuals A and B state that at least three
cell entries were made in the afternoon.29 Both Individuals A and B state that
each read his dosimeter only after they exited the decontamination room when
.
the work was completed.:lO
AMS counters with three arguments - that only one cell entry was made
in the afternoon; that Josephine Powell, whose job it was to monitor how long
each individual remained in the cell, requested Individuals A and B to read their
dosimeters through the PA system; and that Mr. Sibert remembered Individuals
A and B checking their dosimeters and calling out an interim reading.31
The first argument would directly counter the Staff's assertion if in fact only
two cell entries had taken place. Since both Individuals read their dosimeters
after they left the decontamination room in the morning, and if there was only
one cell entry in the afternoon, technically, an interim reading would have been
taken prior to cell entry. However, the evidence upon which AMS relies to
support this semantic argument is less than solid.
AMS points to statements made by Glen Sibert to argue that only two
cell entries were made on November 21. In Mr. Sibert's opinion, a "typical
cell procedure" amounted to "[p]ush[ing] the container in, unload[ing] it and
pull[ing] it out of the cell. Just really two [entries]."32 He repeatedly states that
only two entries were made on November 21. However, this assertion becomes
clearer when he admits that in his opinion, when the hot-cell door is open, the
hot Cell and the decontamination room became one in the same for the purposes
of a "cell entry," i.e., if the door is open, stepping out of the hot cell into the
decontamination room does not mean that you had to "reenter" the hot cell."
On the other hand, Mr. Sibert admits that the two AMS employees working
in the hot cell had to come out and stand behind the cell door in the decontamination room to receive instructions when they started to have trouble removing
the container.34 He also admitted that if a person is in the decontamination room,
29 Staff Motion, Attach. 6 at 20, Attach. 8 at 25.
:lO [d., Attach. 6 at 20-21, 36, Attach. 8 at 26.
31 AMS Answer at corm:1ed poge 8.
32 Staff Motim, Attach. 8 at 52·53, 70.
33 T4. at 54.
.
34 Td. at 53.54.
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that person cannot be in the hot celI.35 More on point, earlier in his interview
he directly contradicts his later statements concerning hot-cell entries: 36
Q. I would lilcc to have your definitiat of what constitutes an enuy into the cell as far
as time in the cell While you're in the decontamination room, is it after you go
into the cell iuell7
A.

Into the cell iuelf. Decontamination room is ate thing and the cell is differenL
Between the decon room and the cell you got 5 1h feet high density concrete and
in the lab you got regular double doon with venu.

Mr. Sibert's inconsistent statements simply lack credibility.
The AMS arguments alleging that "one minute dosimeter checks were requested by Josephine Powell.through the PA system" and that "she let them
know when to check their dosimeters''37 do little to establish whether or not
the dosimeters were actually read prior to cell entry or at appropriate intervals
during the procedure. AMS has not offered any affidavit by Ms. Powell stating
either that she made the requests or that she saw the dosimeters being read.
The closest AMS comes to directly challenging the Staff's statement is an
assertion that Mr. Sibert recalled one of the individuals calling out an interim
dosimeter reading of 160 mi1lirems during the procedureS.38 However, this
statement by Mr. Sibert also proves different than it appears on first blush:39
Q. Do you know if at either event, the 6Ih 01' the 21st, they checked their dosimeten
at the one-minute interval?
A.

I recall asking them what they picked up, and -

Q. That would be A. I asked [Individual A] and [Individual B] and it seems to me, like they told me,
that they picked up 160MR.

Q. Okay, that doem't jive with the - doesn't coincide with the information that they
recorded. They got about 84SMR dosimeter reading.
A.

Yes. Is that for the 21st?

Q. . Yes, we're at the 21sL That's the date.
A. Well, 845 is their final dosimeter reading.

Q. Okay, that was at the -

at the end of how many entries was that?

35 1d. at 55.
361d. at 38.
37 AMS Answer at 8 (corrcctcd Plge).
38 1d.
39StaffMotim.Auach. 8 at 51-52, 7G-71.
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A. That would be - their final dosimeter reading would be at the end of that worle
time. Now sce, what had to be dooe that day, the container had to be put into the
cell. I have to go out of the cell, or out of the lab, take a shower, get dressed,
come bade out to the cell window to get ready to unload this c:mtainer.
.
While I'm gerung it unloaded, these two are in the lab out of the high ra~iation
area. They are out of the - over by the view window where you can look into
the lab, and they have to wait until I get that container unloaded before we make
preparations to take the ~iner out of the cell.

Q. Okay, so you remember them making how many dosimeter chedes during those
intervals?
A. I know one, 160, is whll they lold me they pideed up, and that's aboul all I can
remember.

Q. Did these individuals thll were working there read their dosimeters al the times
indicated prior to entry and al times within the work pcrlod?
A. TIle dosimeters were read.

Q. Earlier you indicated thaI you don't recall seeing them read these dosimeters during
the worle period. Are you assuming they did?
A. They did read them. You gOlto read them through a plastic bag.

Q. Earlier in the interview you indicated that you don'l recall having seen them do
this. You justA.

No, I didn'l see them. Like I said, I am not aware - I can't be a mother hen
to them. Otherwise - I can't watch every move they make, because during the
course of cOOalt being put away I'm in and out. in and ouL

On the basis of the statements made during the investigatory interviews,
the 160~millirem reading was one taken after the two AMS employees left
the decontamination room in the morning, prior to suiting up again for the
afternoon entries. Both individuals remember reading their dosimeters at that
time. Individual B stated that he probably called out his dosimeter reading.
Both individuals have stated that they did not read their dosimeters during
the afternoon procedures until they left the decontamination room for the final
time."'o AMS has offered no credible evidence to raise a doubt as to the veracity
of those statements.
Contention 5. Dosimeters used by two AMS employees on November 6 and
21, 1984, had not been calibrated for more than 180 days.

40 The only aber potential eyewitnesses 10 Ihe hot-cell entries would have been Josephine Powell and whoever
was stationed at the monitoring window timing the entries. Mr. Sibert never laW the dosimeters being read and
AMS failed 10 offer any affidavits by Ihose pcrsms who would have been at Ihe mmitoring window instructing
Ihat the dosimeters be read. Indeed. we find it peculiar that Counsel for AMS did not alUm an affidavit from

Ms. Powdl.
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The AMS Answer states: 41
[TJhe standard practice for calibration of dosimeters was to compare the dosimeter readings
with film badge readings •••• This practice modified a 1979 procedure which was found
to be unworkable because it yielded a 25% discrepancy•••• TIle NRC has never been able
to produce any evidence that the dosimeters were not in calibration or that the method of
calibration used in November, 1984 was not adequate.
Once again, while the NRC Staff may dispute whether the calibrations were acceptable, there
is testimony that calibrations were performed.

Unfortunately, both the Staff and AMS have either misstated or misinterpreted
the material fact to be argued. The question is not whether the dosimeters were
calibrated, because that is immaterial to the issue of whether the dosimeters were
calibrated in the manner set forth in the AMS license agreement.42 It is that fact
that is germane to the issue of a license violation. Regardless, the pleadings
and accompanying documents demonstrate that AMS has admitted deviating
from license conditions with regard to the calibration of the dosimeters used in
November 1984.43 The issue is moot..
C. We next address whether or not AMS has violated Commission regulations or conditions that are part of its own license agreement in order to
determine the larger issue of whether the Director's actions were correct with
respect to the imposition of the monetary penalty against AMS. To do so, we
once again revisit the four violations as they are set forth in the Notice of Violation of June 28, 1985, and the Staff Summary Disposition Motion.
Violation 1. An AMS employee received a whole-body dose of 2.9 rems in
the fourth calendar quarter of 1984. This dose exceeds the 10 C.F.R. § 20.10 1(a)
limit of 1.25 rem per calendar quarter. Conditions provided in 10 C.P.R.
§ 20.101 (b) which permit a greater occupational dose are not applicable in this
situation.
On May 24, 1988, Dr. Seymor Stein, President of AMS, wrote to the Director,
Office of InspeCtion, stating, without qualification, that "AMS wishes to concede
that technically a violation of 10 CPR 20.101(a) did occur."" The Board finds
no reason to disagree.
41 AMS AnnIcr at 8-9.
42n.e llatement of matcrla1 ract argued by the Staff should bave more appropriately read: Dosimeters used by
two AMS employees m November 6 and 21, 1984, bad not been CIlibralcd for more than 180 claya tlCCOrdill, /0
1M calihratioll ~cluJquu 'Ilfortlt u.IM!oMS liclM. agr•• _ .
43 Staff Motion, Attach. 3 It 34, Auach. 7 at 35-37.
44/d., Attach. 4. Section 2O.10I(a) limits the wbolo-body dose of an individual in a restricted area 10 1.2S rcms
per calendar quarter, exc:cpl as provided by 10 c.F.R. § 20.101 (b). The tccbniCil violation involved AMS', failure
10 document Individual B'I put exposure 1cvd.s under section 2O.101(b)(1) prior to his entry into the bot ccIl in
November. The only wriuen =on! of Individual B', cxpoSurchistoty extant was signed in January 19&5 - after
Individual B bad received a 29·rem dose of ndiOictivilY"":' and postdalcd to September 1984 10 make it appear
that regulations had been complied with. Su AMS Answer'lt 4.
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Violation 2. On November 6 and 21. 1984. inadequate surveys at the door
of the hot cell at the AMS facility were made. This failure to adequately survey
a high-radiation area. prior to potential exposure to humans. violates 10 C.F.R.
§ 20.201 (b).
Section 20.201(a) requires that each licensee make such surveys as may be
necessary to comply with all sections of 10 C.F.R. Part 20. As defined in section
20.201(a). "survey" means an evaluation of the radiation hazards incident to the
production. use. release. disposal. or presence of radioactive materials or other
sources of radiation under a specific set of conditions. Mr. Sibert stated that the
only survey of the radiation level in the hot cell was the one taken at the door
to the cell and the air sample to determine airborne contamination.45 Howard
Irwin also stated that the in-cell monitor was only used for decontamination and
not to assess the amount of time workers could stay in the hot cell.46 Moreover.
the in-cell monitor was not calibrated during the November entries.47 When
a comparison is made between the exposure estimate based on the cell-door
survey and the actual dose received by the two employees. the calculation from
the cell-door survey underestimates the actual exposure by 50%.48 As we have
already noted. a radiation survey with a margin of error of 50% is not a reliable
survey capable of protecting health or promoting safety in any stretch of the
imagination. We can find no fault with the Director's decision pertaining to this
violation of 10 C.P.R. §20.201(a) and (b).
Violation 3. On November 21. 1984. two AMS employees failed to read
their dosimeters at intervals consistent with the anticipated dose rate. This failure
violates Condition 16 of the AMS license which references the AMS "Radiation
Safety Procedures Manual. ISP-l," dated July 1983, §7.2.c.
License Condition No. 16 requires that licensed material be possessed and
used in accordance with statements. representations, and procedures contained
in "Radiation Safety Procedures Manual. ISP-l" dated JUly 1983. Section 7.2.c.
"Personnel Monitoring," of ISP-l states,
Work in high dose areas will be preceded by a survey wilh appropriate monitoring equipment
and an estimated total aCaJmulated exposure determined. • • • The pencil type dosimeten
will be read at intelValS consistent with the anticipated dose rate to determine that the actual
exposure is not greater than the anticipated exposure!9

45 Staff Motion. Allach. 8 It 25, Attach. 6 It 13·1S, 19.
461d., Attach. 7 It 2S.'Z7.
47 / d. It26.
48 / d., Attach. 1 It~. AMS personnel abould have become IWUC or the m.=pancy between the estimated
and actual exposure after the November 6 CrIlly. However, no corrections wen: made, Nsed on the informotion
.
gathered on November 6, prior 10 the November 21 crilly.
49 The Staff'. reliance upon IUpporting documcnll IS the basis for license rcquiremcnta is conaistcnt with the
Atomic Energy Act, CommillSion regulations, and past Commission practice. s.. Atomic Energy Act of 1954,
§ 182(a), 42 U.S.C. § 2232 (Commission authority 10 n:quize aupplemcntal infonnation fran license applicant and
(COrrlUuud)

223

There is no dispute that on November 21, 1984, two individuals worked in
the Licensee's hot cell, an area where high radiation levels exist.so The Licensee
estimated a work exposure for the day to be approximately 750 millirems and
established 1 minute as the "maximum allowable exposure time before checking
dosimeters."'1 When the two individuals who entered the hot cell read their
dosimeters for the first time that afternoon (upon exiting the decontamination
room), both I-rem dosimeters were off scale. Individual A had received a
1625-millirem dose and Individual B had received a 1600-millirem dose for that
day, more than twice the estimated dose for each person. Had the dosimeters
been read consistent with anticipated dose rates, at approximately 1 minute, the
overexposures should not have occurred.
AMS has produced no evidence to suppon a claim that dosimeters were read
consistent with anticipated dose rates. The two individuals who entered the
cell have both stated that they did not read their dosimeters until the end of the
procedure. There is sufficient, unrebutted evidence to find a violation of License
Condition 16.
Violation 4. On November 6 and 21, 1984, the Licensee allowed two
individuals to enter a high-radiation area equipped with dosimeters that had
not been calibrated within a l8O-day time period prior to their use.
License Condition No. 16 requires that licensed material be possessed and
used in accordance with statements, representations, and procedures contained
in the application received July 16, 1979, and in certain referenced documents.
Schedule E of the application states that dosimeters will be calibrated at
intervals of 180 days or less or before first use if longer than 180 days since
last calibration. The Lice~ee is required, in accordance with the provisions
of License Condition No. 16, to calibrate dosimeters by using a calibrated
(cobalt) radiation source.'l Both Dr. Stein and Howard Irwin acknowledged
that dosimeter calibration procedures at AMS involved calibrating dosimeters
by comparison with film-badge readings instead of the procedure found in the
AMS license agreement."

10 incorporalC IIICh inlo license); 10 C.P.R. 130.34; 10 C.P.R. 13S.26(b); Preamble 10 NRC Form 374 (5-84).
Also, in laIC 1986, \he ComnUssioo published notice in lite F,ikrtJl R"isll, of its revWoo 10 10 C.P.R. Parts
3()'3S. Final Rule, SI Fed. Reg. 36,932 (1986). In lItat notice, lite Canmission gives a clear account of its
regulatory prognm and licensing practices regarding byproduc\ materia1licensea of \he type issued to AMS. S"
id. at 36,933.
~On April2S, 1985, lite liCCNeemadelllU'leY of lite interlorofllte hot cell utiliring I Vic:torecn SOO Electrometer
willt a model SS().6A high-enerzy probe. The rurvcy ,howed ndiatioolevels inside lite cell u high as 81 mns
per hour. This amount was approximately (our times higher than the ndistioo level used by the Licensee when
ca1culating cellatay times during Ncmmber.
'I Staff Motioo, Attach. I, Attach. C at 1.
~ ld., Attac:lt. S, Appendix at 4.
'31d., Attach. 3 at 3-4, Attac:lt. 7 It 3S-37.
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AMS is bound by its license agreement to follow the conditions of that
agreement which clearly called for calibration by radiation source. Calibration
by radiation source is the method used throughout the nuclear industry and is
the only calibration method currently approved by the Commission.54 By its .
own admission, AMS failed to follow license conditions in the calibration of its
dosimeters. We therefore have no alternative than to find AMS in violation of
License Condition No. 16.

m.
The Staff Motion requests the Board's concurrence that the imposition of a
civil penalty of $6250 is "consistent with Commission policy."~ The Staff has
attached to its Motion an affidavit of James Lieberman, Director of the Office
of Enforcement, which explains that the Staff's calculation of the amount of
the civil penalty is in accordance with the Commission's "General Statement
of Policy and Procedure for NRC Enforcement Actions."-'6 In his affidavit, Mr.
Lieberman states that the four violations are considered collectively as a Severity
Level III violation as defined in the Policy Statement in § CA of Supplement IV
and § C.I of Supplement VI. Under Table 1B (Base Civil Penalties for Severity
Levels) the base civil penalty amount for a Severity Level III violation is 50%
of the amount listed in Table lA, or in this case, $5,000. Mr. Lieberman goes
on to state:51
As provided in the Policy [Statemenl] under Section IV.B.3., the base civil penalty was
increased by 25% in the June 28, 1985 Proposed Civil Penalties NOlice because of the failure
of AMS to implement previous corrective action for prior similar problems. Specifically, a
March 1983 inspection resulted in a July 13, 1983 order Imposing Civil MonetaI}' Penalties
of $4,000 because of circumstances surrounding an overexposure • • •• in or near the
licensee', hot cell. ••• Those circumstances were similar to circumstances described in
the June 28, 1985 Notice •••• and included failure to follow procedures for checking
dosimeten while working in a high dose rate area.

The AMS answer does not follow the usual procedural pleading the Board
has seen most often in enforcement proceedings involving the imposition of
civil penalties. It is the case, more often than not, that licensee's counsel seeks
mitigation of the civil penalty.sa Instead, AMS argues that the NRC Staff "erred
541d., AlUm: S at 4.

~ Staff Motiat at 11.

-'6 10 c.F.R. Part 2. Appendix C.

.
51 Staff Motiat, Affidavit of lames Lieberman (.lUmed) at 2.
SI AMS does cite portions or the Commissiat '. Policy St.atcmcnl regarding the imposition or civil penalties that
have bearing at the mitigatiat of those penalties. However, no argument is made that these considerations were
improperly overlooked in the Director'. decision to impoac the penalties.
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in considering the aileged four violations to be collectively at a Severity Level
III. • • due to the fact that they do not meet any of the conditions of Severity
Level III either collectively or singularly. • • • [and] would be, at most, Level
IV, not Level m [violations].'~9
We have chosen to set out those portions of 10 C.F.R. Part 2, Appendix C General Statement of Policy and Procedure for NRC Enforcement Actions - in
this text because the language of that Statement leaves no room for doubt that
the Director's decision to levy a Severity Level m violation finds its foundation
in those guidelines:
The following statement of general policy and procedure explains the enforcement
policy and procedures of the U.s. Nuclear Regulatory Conunission and its staff in initiating
enforcement actions, and of presiding officers. • • in reviewing these actions. • • •
The puIpOSe of the NRC enforcement program is to promote IIlId protect the radiological
health and safety of the public, including employees' health and safety ••• by:
• Ensuring compliance with NRC regulations and license conditions;
• Deterring future violations IIlId occurrences of conditions advene to quality;
• Encouraging improvement of licensee and vendor perfonnance • • • •
• •• Each enforcement action is dependent on the circumstances of the case and requires
the exercise of discretion after consideration of these policies IIlId procedures. In no case,
however, will licensees who cannot achieve and maintain adequate levels of protection be
penniued to conduct licensed activities.
• •• Severity Level m violations are cause for significant concern. Severity Level IV
violations are less serious but are of more than minor concern: i.e., if left \D1correctcd, they
could lead to a more serious concern. • • •
• • • While examples are provided in Supplements I through vm for detennining the
appropriate severity level for violations in each of the eight activity areas, the examples are
neither exhaustive nor controlling.
.
• • • Each of the examples in the supplements is predicated on a violation of a regulatory
requiremenL
.
• • • In some cases, violations may be evaluated in the aggregate and a single severity
level assigned for a group of violations.
• • • Civil penalties are designed to emphasize the need for lasting remedial action and
to deter future violations.
Civil penalties are proposed absent mitigating circumstances for Severity Level I and n
violations, are considered for Severity Level mviolations, and may be imposed for Severity

59 AMS Amwer at 25. Coonsd fer AMS mounts this c:haIIenge in a portion m the AMS Answer entitled "Y.
Statanent of Material facti Which Arc in DispulC. ttl. Counsd goes on to IlIte:
The basis of Mr. Lieberman'a judgement certainly ruses a question of material fact. ••• [E]ven if the
violations were propcdy Levd m violations, lames Liebennan"llItancnt that the imposition of the fine
IS being in accordance with 10 CFR Put 2. Appendix C •••• is a material fact in dispute."
ttl. at 25-26. If the ba.ris fer the Director', judgment is to be upheld in accordance with Commission n:guIations,
it is c:leu\y a question m law WI will determine the outcome.
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Level IV violations that are similar' to previous violations for which the licensee did not
take effective corrective action.

NRC reviews each proposed civil penalty case on its own merits and -adjusts the base
civil penalty values upward or downward appropriately. • • •
3The word "Iimilu," as used in this policy, men to those violations which c:cu1d have been tel.SOI1.lbly
expected to hsve been' prevarted by the licensee', com:ctive action for the previous violation.

Under Appendix C, Supplement IV, the Director identified an example
of a Severity Level III violation with significantly similar, if not identical,
circumstances surrounding the AMS violations of 10 C.F,R. §§ 20.101 and
20.102 regarding adequate radiation surveyS and worker safety:
Substantial potential for an exposure or release in excess of 10 C.F.R. 20 whether or not IUch
exposure or release occurs (e.g., entry into high radiation areas, IUch as under reactor vessels
or in the vicinity of exposed radiographic sources, without having performed an adequate
survey, operation of a radiation facility with a nonfunctioning interlock systern);[fiD]

Under Appendix C, Supplement VI, the Director identified another example
of a Severity Level III violation that, while broader in scope than the previous
example, is representative of the Licensee's obligation to follow the express
conditions of its materials license agreement under 10 C,F,R. Parts 30 through
35 regarding materials operations:61
Failure to controlacccss to licensed materials for radiation purposes as specified by NRC
requirements;~J

We see no reason to disturb that portion of the Director's analysis. Moreover,
even if we were to consider the AMS violations to be Sev~rity Level IV
violations, the policy guidelines clearly allow the Director the discretion to
impose fines for Level IV, especially in the case of repeated violations, as is
the case here,ti3 The AMS argument that its violations amount to "Level IV,

60 10 C.F.R. Part 2. Appendix C, Supplement IV - Severity Categories, Health Pitysia 10 CF.R. Part 20, I C.4.
61 In this context, 10 C.F.R. 13o.34(e) lUtes:
The Canmission may incotporate, in any license issued pumwll to the JCgulations in this part and PuU
31 through 35 and 39, at the time of the issuance, or Ihereafter by appropriate rule, JCgu!ation or order,
such additional rcquimnents and c:onditions with !eSpect to the licensee', receipt, possession, use and
transfer or byproduct matcrialas it deems appropriate or necessary in order to:
(2) Protect health or to minimize danger to life or property.
62 10 C.F.R. Part 2. Appendix C, Supplement VI - Severity Categories, FlU' Cycle aNI Material.r OperatioNS,

IC.I.
63 As stated esrlier, AMS was lined $4000 in 1983 for an
circumstances occurring in Nowmbc:r 1985.
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OVeJeXPOSUIC

with circumstances similar to the

not Level IIr' violations carries no weight Accordingly, we find the Director's
decision to impose the civil penalty in the amount of $6250 to be fully in
accordance with Commission policy and see no reason to overturn the decision
or to mitigate the penalty.

IV.
There remains one matter the Board has decided on its own to address.
Counsel for AMS has argued that "Summary Disposition is not the appropriate
administrative action to take • • • ."64 Counsel opines that "all interrogatories
[sic] were conducted in the absence of AMS's Counsel. As ·such, AMS has
had no opportunity for cross-examination.''6!l Counsel borrows language from
Poller v. Columbia Broadcasting System, Inc., 368 U.S. 464 (1962), to support
an argument that can be interpreted no other way than to imply that AMS has
been denied due process if summary disposition is granted. A succinct statement
from Poller has been used in the AMS Answer to illustrate this point:66
Trial by affidavit is no substitute for trial by jury which so long has been the hallmarlc of
"even handed justice."

We do not share the same view of summary disposition in the matter before
us, for two reasons. First, from the time AMS petitioned for a hearing on this
matter (June 20, 1989), or even from the time of the filing of the Staff's Motion
(August 29, 1990) to the time the AMS Answer was submitted (October 4,
1990), there was significant passage of time to engage in voluntary discovery
and to solicit interrogatories and affidavits from the people who would have been
most informed on the circumstances taking place on the dates in question. There
are many indications that AMS had direct access to the facts, as it appears that
several of the individuals that AMS relies upon to make its case are either AMS
employees or ex-employees located within close proximity to the AMS facilities.
Moreover, even if adversarial posturing could have inhibited the effectiveness
of voluntary discovery, we find nothing in the Commission's regulations that
would have prohibited Counsel for AMS from petitioning the Board for formal
discovery even prior to a prehearing conference.67
Second, our reading of Poller shows that case to be concerned with issues
not present in the case before us - foremost among them, conspiracy. AMS

64 AMS Answer .t 30.

65 14. .t 11.

66 Polur,lIIpra.

368

u.s.•t 473.

67 The xegulatory prolu"bition against cIiscovcry prior to • prdtearing conference found in 10 c.F.R. 12.740(b)(1) is
limited to "an .pplication for. construction permit or an operating 1icense ror • production or utilization r.cility."
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misquotes from Poller the exact language that should have alerted Counsel that
the case is inapposite:68
We look at the record on summary judgement in the light most favorable to. • • • the party
opposing the motion, and conclude here that it should not have been granted. We believe that
summary procedures should be used sparingly in complex afllitrust litigation where moli~
cusd wefll play leading roles, the proof is largely in the bands of the alleged conspirators,
and hostile wiUlesses thicken the plot [emphases supplied]. It is only when the wiUlesses
are present and subject to cross-examination that their credibility and the weight to be given
their testimony can be appraised.

There is no motive or intent at issue here, just facts. If there is no material
factual dispute and the case can be decided as a matter of law, no due process
has been denied.

v.
fur all the foregoing reasons and upon considerati<?n of the entire record in
this matter, it is this 19th day of March 1991, ORDERED:
1. The NRC Staff Motion for Summary Disposition (August 29, 1990) is
granted;
2. Advanced Medical Systems, Inc., of Geneva, Ohio, is found to have
violated Commission regulations and license conditions as those violations have
been set forth in the Notice of Violation and Proposed Imposition of Civil
Penalties (June 28, 1985);
3. The Order Imposing Civil Monetary Penalties (May 3D, 1989) in the
amount of $6250 issued by the Deputy Executive Director for Nuclear Materials
Safety, Safeguards, and Operational Support is sustained; and
4. There being no additional issues pending in the matter, this Civil Penalty
proceeding is terminated.69
Pursuant to 10 C.F.R. § 2.762, within 10 days after its service, any party
may appeal this Memorandum and Order by filing a Notice of Appeal with the
Commission. Each appellant shall file a brief supporting its position on appeal

quo"",

68 AMS AMwer at II,
Pol1~r, IlIpra, 368 U.S. at 473. We note with diSipprovat that Courue1 for AMS
omitted the Iustices' refcn:nce 10 uantilrUst" litigation in the cited paragraph in its Answer.
69 One companion case remains pending: I" 1M MtJlUr 0/ Adwmced Medical Symm.r. IfIC. (Decontamination
Order), Dodtct No. 3G-I60SS'()M, ASUJP No. 87·SSS·01'()M.
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within thirty (30) days, (or within forty (40) days if the Commission Staff is the
appellant) after the filing of the Notice of Appeal.70
THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Law, Chairman
ADMINIS1RATIVE JUDGE

Harry fureman (by R.M.L.)
ADMINISTRATIVE JUDGE
Ernest E. Hill (by R.M.L.)
ADMINISTRATIVE JUDGE
Bethesda, Maryland
March 19, 1991
[Administrative Judges Harry Foreman and Ernest E. Hill concur with this
Memorandum and Order but were unavailable to sign this final draft of the
decision.]

70 SU 10 c.F.R 12.785 u amended October 18.1990 (55 Fed. Reg. 42,944. Oct. 24.1990).
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Cite as 33 NRC 231 (1991)

LBP-91-10

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Peter B. Bloch, Chair
James H. Carpenter
Charles N. Kelber

In the Matter of

Docket Nos. 50-327-0LA
50-328-0LA
(ASLBP No. 9O-635-07-0LA)
(Technical SpeCifications,
Work Schedules)
(Facility Operating Licenses
Nos. DPR-77, DPR-79)

TENNESSEE VALLEY AUTHORITY
(Sequoyah Nuclear Plant, Units 1
and 2)

March 18, 1991*

The Board dismissed this case on March 18, 1991, after a voluntary withdrawal of the petition based on an agreement of the parties that was encouraged
by the Board ....

MEMORANDUM AND ORDER
(Dismissal or Petition)

Memorandum
On March 15, 1991, we received a telephone call from counsel for the
Tennessee Valley Authority informing us that a settlement had been achieved
*Re-served April 1, 1991.
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and that we should expect to receive by facsimile transmission a letter from
James T. Springfield, Business Manager, IBEW Local 721 (petitioner) to the
Secretary of the Commission formally withdrawing the petition in this case.
The withdrawal request, which we received on the 15th, stated in part:
TVA and the International Brotherhood Electrical (lBEW) Worken met on March 11 and
12, 1991, to disQlSS concerns and worked out an equitable resolution. TVA and the mEW
have come to a joint understanding which resolves safety concerns. The mEW appreciates
the Atomic Safety and licensing Boards' efforts in helping both panies resolve this issue.

Accordingly, after having verified by telephone that the Staff of the Commission has no objection to dismissing this case (to which no party has officially
been admitted), we have decided to dismiss the proceeding pending before us.1

Order
For all the foregoing reasons and upon consideration of the entire record in .
this matter, it is, this 18th day of March, 1991, ORDERED, that:
This case is dismissed.
THE ATOMIC SAFETY AND
LICENSING BOARD
James H. Carpenter
ADMINISTRATIVE JUDGE
Charles N. Kelber
ADMINISTRATIVE JUDGE
Peter B. Bloch, Chair
ADMINISTRATIVE JUDGE
Bethesda, Maryland

or

1 Since the letter
withdrawal, which was acceptable 10 the parties, does not discuss whether Ihc petition is
withdrawn with or without prejudice (an issue that would be impottant only in the unlikely event that Pctitimcr
sought 10 re1Ue its petition), we reach no decisim on that issue.
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Cite as 33 NRC 233 (1991)

CU-91-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Kenneth M. Carr, Chairman
Kenneth C. Rogers
James R. CurtIss
Forrest J. RemIck

In the Matter of

Docket No. 50-322-0LA

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station.
Unit 1)

April 3, 1991

The Commission reviews Petitioners' appeal of three actions at the Shoreham
facility. Because the Licensing Board ruling on which the appeal is based was
preliminary and did not deny the petitions in their entirety. the Commission .
dismisses the appeal as interlocutory. Furthermore, the Commission finds that
the Petitioners do not meet the standards for discretionary review of their
petitions.
RULES OF PRACTICE:

INTERLOCUTORY APPEALS

The [Commission's] Rules do not permit a person to take an interlocutory
appeal from an order entered on his intervention petition unless that order has the
effect of denying the petition in its entirety. Long Island Lighting Co. (Shoreham
Nuclear Power Station. Unit 1). CLI-91-3. 33 NRC 76 (1991).
RULES OF PRACTICE:' INTERLOCUTORY APPEALS

A licensing board order that determines that petitioners lack standing. but
which provides petitioners with additional time to correct defects in their original
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petitions, is a preliminary ruling and does not constitute the denial of the
petitions in their entirety.
RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW)

To meet the standards provided for discretionary review of their submissions,
petitioners must show that the Licensing Board ruling on their petitions would,
"absent immediate appellate review, threaten [the petitioners] with serious
irreparable harm or pervasively affect the basic structure of the proceeding." See
Shoreham, CLI-91-3, citing Cleveland Electric llluminaling Co. (perry Nuclear
Power Plant, Units 1 and 2), ALAB-736, 18 NRC 165, 166 n.l (1983).
RULES OF PRACTICE:

INTERLOCUTORY APPEALS

Where the Licensing Board provides petitioners an opportunity to correct the
defects it perceived in their initial filings, petitioners retain the right to appeal
the denial of those petitions if they should fail to satisfy the LicenSing Board in
their supplemental submissions.
NEPA: ENVIRONMENTAL IMPACT STATEMENT
(SEGMENTATION)

As a general proposition, it is within the scope of NEPA and a proceeding on
any license amendment to claim that the amendment requires an Environmental
Impact Statement ("EIS") because it is an inseparable segment of a larger major
federal action with a significant environmental impact.
NEPA: ENVIRONMENTAL IMPACT STATEMENT
(SEGMENTATION)

A contention that alleges the need for an EIS for allegedly segmented actions
that are wholly separate from and independent of a larger action, to be properly
pled, will, at a minimum, need to offer some plausible explanation why an
EIS might be required for an NRC decision approving the larger action and
how the actions in question could, by foreclosing alternative methods or some
other NEPA-based considerations, constitute an illegal segmentation of the EIS
process.
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MEMORANDUM AND ORDER
I.

INTRODUCTION

This matter is before the Commission on an appeal by the Shoreham-Wading
River Central School District ("School District'') and the Scientists and Engineers
for Secure Energy ("SE2'') (collectively ''Petitioners'') from an order entered by
the Atomic Safety and Licensing Board (''Licensing Board"). See LBP-91-1, 33
NRC 15 (1991). Upon review, we have decided to deny the appeal because it
is interlocutory.
II.

BACKGROUND

On October 17, 1990, the Commission forwarded six petitions for intervention and requests for hearings (three by.each of the Petitioners) to the Licensing
Board for proceedings under the Commission's Rules of Practice. See CLI90-8, 32 NRC 201, 209 (1990) ("CLI-90-8"), aff'd, CLI-91-2, 33 NRC 61
(1991) ("CLI-91-2''). These petitions sought administrative hearings regarding
three actions or proposed actions at the Shoreham facility and requested intervention status for Petitioners in those hearings. The three actions were (1) a
confirmatory order modifying the Shoreham license, (2) an amendment to the
license regarding physical security, and (3) an amendment to the license regarding offsite emergency planning. In LBP-91-1, the Licensing Board found that
the Petitioners had faned to establish standing under 10 C.F.R. §2.714(a)(2).
However, the Licensing Board provided the Petitioners with 20 additional days
in which to correct the defects identified by the Licensing Board. See LBP-91-1,
33 NRC at 40-41.
On January 23, 1991, Petitioners filed this appeal with the Commission from
the Licensing Board's Order. On February 4, 1991, Petitioners filed amended
petitions with the Licensing Board.

m.

ANALYSIS

The Licensing Board Order before us is interlocutory. "The [Commission's]
do not permit a person to take an interlocutory appeal from an order
entered on his intervention petition unless that order has the effect of denying
the petition in its entirety." Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), CLI-91-3, 33 NRC 76, 80 (1991) ("CLI-91-3"), and cases
cited therein. In this case, while the Licensing Board found that the Petitioners
lacked standing, it provided Petitioners with additional time to correct their initial
~ules
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petitions' defects. Accordingly, the Licensing Board's ruling was preliminary
and the petitions were not "den[ied] in their entirety." See Detroit Edison
Co. (Greemyood Energy Center, Units 2 and 3). ALAB-472, 7 NRC 570 (1978).
Moreover, Petitioners have not shown that they meet the standards provided
for discretionary review, i.e., that the Licensing Board ruling would, "absent
immediate appellate review, threaten a party with serious irreparable harm or
pervasively affect the basic structure of the proceeding." See Shoreham, CLI91-3, supra, citing Cleveland Electric I/Iwninating Co. (perry Nuclear Power
Plant, Units 1 and 2), ALAB-736, 18 NRC 165, 166 n.l (1983). In this
case, the Licensing Board provided Petitioners an opportunity to correct the
defects it perceived in their initial petitions. Should Petitioners fail to satisfy
the Licensing Board in their supplemental submissions, they will still be able to
appeal the denial of both petitions. Thus, the Petitioners have not yet suffered
any irreparable harm. Moreover, given the preliminary nature of the Licensing
Board's ruling, it cannot be said to affect the proceeding in any "basic" or
"pervasive" way.
As a separate maUer, we note that the Licensing Board held that the
Petitioners' claims regarding the alleged "illegal segmentation" of the Shoreham
decommissioning process were' outside the scope of the Notice of Hearing,
based upon our 'observation in CLI-90-8 that the three actions before the
Licensing Board "have no prejudicial effect on how decommissioning will be
accomplished." LBP-91-1, 33 NRC at 21, citing 32 NRC at 208 (emphasis in
original). However, the Commission's rules provide that with respect to the
license amendment actions "any party to the proceeding may take a position
and offer evidence on the aspects of the proposed action within the scope of.
NEPA and this subpart in accordance with the provisions of Part 2 of this
chapter applicable to that proceeding ••• .o' 10 C.P.R. § 51.104(b). See also 10
C.P.R. § 51.34(b).1 Therefore, as a general proposition, it is within the scope of
NEPA and a proceeding on any license amendment to claim that the amendment
requires an Environmental Impact Statement (''EIS'') because it is an inseparab~e
segment of a larger major federal action with a significant environmental impact.
In this case; the Staff has determined in each of the two amendments before
the Licensing Board that there was no need to issue an EIS. Thus. a claim that the
amendments at issue are an inseparable segment of an NRC action on something
else - such as the approval of a decommissioning plan - and that approval
of such a decommissioning plan requires an EIS, would normally be within
the scope of the proceeding. Our comments in CLI-90-8 were not intended
to preclude the Licensing Board, as a matter of law and jurisdiction, from
entertaining properly supported contentions that such an EIS must be prepared
lUndcr to C.F.R. ISt.tO(d). orders issued pursuant 10 to C.F.R. Part 2, Subpart B ••uch as the Confirmatory
Order (Jmmcdiatdy ECfeclivc) whid! is Ihe third NRC action at issue here, IJC not aubjcct to Ihese mquimnmtJ.
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at this time. Instead, our comments were part of our discussion of the narrowness
of the decision to decommission Shoreham and were intended to emphasize that
the focus of any NEPA alternative review that may be required would be on
alternative ways to decommission rather than the alternative of operation.
As the Licensing Board correctly noted, we view the actions in question as
being wholly separate from, and independent of, decommissioning. In addition,
we harbor substantial doubts that the Petitioners can make a credible showing
that these actions are a part of the decommissioning process. However, we did
not intend to preclude the Licensing Board, as a matter of law and jurisdiction,
from entertaining properly supported contentions that allege that an EIS must be
prepared for the license amendment actions.2 Accordingly, if Petitioners satisfy
the NRC's standing requirements in their amended petitions, the Licensing Board
is free to consider a properly pled contention on the need for an EIS for these
three actions. A properly pled contention will at a minimum need to offer
some plausible explanation why an EIS might be required for an NRC decision
approving a Shoreham decommissioning plan and how these actions here could,
by foreclosing alternative decommissioning methods or some other NEPA-based
considerations, constitute an illegal segmentation of the EIS process.

r.V.
For

CONCLUSION

the foregoing reasons, the Petitioners' appeal is denied as interlocutory.

It is so ORDERED.

For the Commission'
SAMUEL J. CHll..K
Secretary of the Commission
Dated at Rockville, Maryland,
this 3d day of April 1991.

2 Moreover. while we have ruled that "resumed operation" al an alternative 10 cIccommiuioning is not an issue
within the acopc of an EIS. IU CU-90-S. 11Ip"'. afJ'd. CU-91-2.llIpra. we have not DJled that an EIS discussing
matten other than resumed opcntion may MWr be rcquimI for approval of a cIccommiuioning plan, either in
this case or in any other proceeding.
3 Chainnan Carr WII not present for the affinnation or this Order. If he had been ptcscnt he would have approved
iL
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Kenneth M. Carr. Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick

In the Matter of

Docket Nos. 50-2SO-0LA-6
50-251-0LA-6

FLORIDA POWER & LIGHT
COMPANY
(Turkey Point NUclear Generating
Plant. Units 3 and 4)

April 3. 1991 .

The Commission considers petitioner Thomas I. Saporito, Iro's appeal from
a Licensing Board decision denying his petition to intervene in an operating
license amendment proceeding. The Commission dismisses the appeal because
Mr. Saporito has not filed a timely brief supporting his notice of appeal.
RULES OF PRACTICE:

APPELLATE REVIEW

Under the NRC's Interim Procedures for Agency Appellate Review, 55 Fed.
Reg. 42,944 (Oct 24, 1990), the Commission, rather than an Appeal Board, will
provide agency appellate review for new appellate matters. 10 C.F.R. § 2.785(b).
RULES OF PRACTICE:

APPELLATE REVIEW

The NRC Appeal Panel lacks jurisdiction to hear appeals on new appellate
matters. NRC Interim Procedures for Agency Appellate Review, 55 Fed. Reg.
42,944 (Oct. 24, 1990).
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RULES OF PRACTICE:

APPELLATE REVIEW

Filings beyond the lO-day period prescribed for appeals in 10 C.F.R. § 2.714a
are justifiable only if there is a showing of good cause for the failure to have
filed on time.

RULES OF PRACTICE:

APPELLATE REVIEW

That a petitioner is a layman and thus possibly may be unfamiliar with
NRC's Rules of Practice is not sufficient excuse for late or incomplete filings,
particularly where the order that is being challenged expressly advised the
petitioner of his appellate rights, of the time within which those rights have
to be exercised, and of the manner in which an appeal is to be taken.

MEMORANDUM AND ORDER
On September 26, 1990, the NRC published a notice indicating that it had
under consideration an application for amendments to the operating licenses for
Units 3 and 4 of the Florida Power & Light Company's 'I\ukey Point station. 1 The
notice provided an opportunity for interested members of the public to request a
hearing. See 55 Fed. Reg. 39,331. The Nuclear Energy Accountability Project
(NEAP) and Thomas J. Saporito, Jr., filed a ''Request for Hearing and Petition
for Leave to Intervene," but NEAP subsequently filed a motion to withdraw
from the proceeding, which was granted by the Licensing Boan1,1 This left
Mr. Saporito as the sole petitioner in the proceeding. On January 23, 1991,
the Licensing Board denied Mr. Saporito's petition to intervene on the ground
that he had not satisfactorily demonstrated that he had the requisite standing to
intervene. LBP·91·2, 33 NRC 42.
The Licensing Board's decision focused on the standiitg requirements of
NRC's Rules of Practice (10 C.F.R. Part 2). Section 2.714 of the regulations
provides, in subsection (a)(2), that the ''petition shall set forth with particularity
the interest of the petitioner in the proceeding, how that interest may be affected
by the results of the proceeding, • • • [and] why petitioner should be permitted
to intervene ••••" This means that the Petitioner must demonstrate that he
satisfies the requirements of subsection (a)(2).3

1The amcndmc:nu relate to the Emergency Power System for these units.
2NEAP withclrcw on the ground that it would be dissolved effective December 31.1990.
3 S,. Florida P(1WCr" Ught Co. (SL Lucie Nuclear Power Plant, Units 1 and 2). CU·89·21, 30 NRC 325 (1989);
Bosto1l Ediso1l Co. (Pilgrim Nuclear Power Station), LBP·85·24, 22 NRC 97, aff'd 011 orlur grollNls. ALAB·816.
22 NRC 461 (1985).
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Mr. Saporito attempted to show that he met the standing requirements by
reciting in his petition for leave to intervene that he "lives and works" in and
about the City of Miami, Florida. However, other filings he had submitted in
the proceeding (as well as statements he made in an unrelated Department of
Labor proceeding) cast doubt on this assertion. To ensure that he had adequate
opportunity to explain his position, the Board invited Mr. Saporito to amplify
his statements, but his response was unclear. As a result, the Board found that
it could not conclude that he resides or works at an address that would confer
standing, and it denied his petition to intervene in the proceeding.
At the end of its order, the Licensing Board stated: ''Pursuant to 10 C.F.R.
§ 2.714a(a), within 10 days after its service, Mr. Saporito may appeal this
Memorandum and Order by filing a Notice of Appeal and accompanying brief
with the Commission. See 10 C.F.R. § 2.785 as amended October 18, 1990 (55
Fed. Reg. 42,944, Oct. 24, 1990)." LBP-91-2, 33 NRC at 47-48. The latter
citation is to the NRC Interim Procedures for Agency Appellate Review, which
provide that (with exceptions not relevant here) the Commission, rather than
an appeal board, will henceforth provide agency appellate review for appellate
matters. The Interim Procedures also provide that, until a final appellate review
rule is issued, Commission review will follow existing procedures.
But, rather than going directly to the Commission, as directed by the
Licensing Board Order, Mr. Saporito filed an "Appeal Request," dated February
4, 1991, with the Appeal Panel. Because it correctly concluded that it did not
have jurisdiction to hear the appeal under NRC's Interim Procedures for Agency
Appellate Review, the Appeal Board, on February II, 1991, issued an Order
referring the Appeal Request to the Commission.
The Commission 'must, at the outset, determine whether it is appropriate for
it to consider Mr. Saporito's appeal. Section 2.714a of NRC's Rules of Practice
allows an interlocutory appeal from a licensing board order on a petition for
leave to intervene. Subsection (a) of that section requires a licensing board
ruling on a petition for leave to intervene to be appealed by the filing of a notice
of appeal and accompanying supporting brief within 10 days after service of the
Board's order. Mr. Saporito's two-sentence Appeal Request can in no way be
.
considered to be a supporting brief.
It may well be that the appeal period provided in section 2.714a is not
jurisdictional in the sense that an appeal absolutely may not be entertained if
it is not filed within 10 days after service of the order in question, but filings
beyond the pr~cribed period are only justifiable if there is a showing of good
cause for the failure to have filed on time. Moreover, the fact that the Petitioner
is a layman and thus possibly may be unfamiliar with NRC's Rules of Practice is
not sufficient excuse for late or incomplete filings, 'particularly where the order
that is being challenged expressly advised the Petitioner of his appellate rights,
of the time within which those rights had to be exercised, and of the manner in
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which an appeal is to be taken. See Houston Lighting and Power Co. (AlIens
Creek Nuclear Generating Station, Unit 1), ALAB-547, 9 NRC 638, 639 (1979).
A petitioner's failure to file a supporting brief when filing a timely notice of
appeal from the denial of an intervention petition was addressed by the Appeal
Board in Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units
1 and 2), ALAB-140, 6 AEC 575 (1973). In that proceeding, the Appeal Board
took into account the possibility that the failure to file a brief was occasioned by
the petitioner's unfamiliarity with the requirements of section 2.714a, and sua
sponte entered an order that extended the time for doing so by 2 working days.
When the petitioner still failed to file a brief, the appeal was dismissed.4 The
Board stated that, while it may make some allowance for the fact that a party
before it is proceeding pro se, "considerations of fairness to other litigants, as
well as of the orderly administration of the adjudicatory process, preclude the
granting to any appellant of a waiver of as fundamental a requirement of the
Rules as that relating to the submission of a brief detailing the basis for his
appeal.'" We are of the same view.
Accordingly, Mr. Saporito's appeal from the Licensing Board decision denying his petition to intervene is dismissed.
IT IS SO ORDERED.
For the Commission,15 .
SAMUEL 1. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 3d day of April 1991.

4 Similarly, an appeal m an issue that is not addressed in an appellate brief is considered to be waived. Public
Servic~ EuclTic lind GtU Co. (Salem Nuclear Generating Station. Unitt), ALAB-6S0, 14 NRC 43, 49-50 (1981).
'In any event, while Mr. Saporito is a layman acting pro I~, it cannot be assumed that he is unfamili&r with NRC'a
Rules of Practice lince he hIS been active in representing himself and other outside parties in NRC proceedings
in recent years. Su./or aampl" Sl. u.cu, CU-89-21,lupra note 3; FloriJa P~r" U,,,, Co. (Twkey Point
Nuclear Genersting P1ant, Units 3 and 4), LBP-90-S, 31 NRC 73 (1990), and TID'Uy Pow, LBP-90-16, 31 NRC
509 (1990).
15 Chainnan Carr was absent for the formal Iffirmatim of this Order, if he hid been present he would have
approvediL
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Kenneth M. Carr, Chairman
Kenneth C. Rogers
James R. Cunlss
Forrest J. RemIck

In the Matter of
GOVERNOR OF IDAHO
(Request to Return to the
UnIted States the Idaho
Program for the Licensing
and Regulation of Byproduct
MaterIal as Defined In
SectIon 11e(1) of the Atomic
Energy Act of 1954, as Amended,
Source Material and SpecIal
Nuclear Material In Quantities
Not SufficIent to Form a
Critical Mass)

April 11, 1991

The Commission grants the Governor of Idaho's request to return to NRC
jurisdiction Idaho's entire Agreement State Program governing the licensing and
regulation of section lle(l) byproduct material, source material, and special
nuclear material in quantities not sufficient to form a critical mass. Idaho had
returned previously to the NRC its authority to regulate section Ile(2) byproduct
material under its Agreement State Program. The NRC finds that this action is
required to protect the public health and safety. Therefore, the NRC accepts the
return of the Idaho State agreement program, and effective April 26, 1991, at
12:01 a.m., MOST, terminates the Idaho Agreement in its entirety; and orders all
affected licenses and/or other documents to remain in effect as currently issued.
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ORDER
~uant to section 274j(l) of the Atomic Energy Act of 1954, as amended,
the Commission grants the request of the Governor of Idaho for the Nuclear
Regutatory Commission to accept the return of authority over the licensing and
regulation in Idaho of byproduct material as defined by section lle{l) of the
Atomic Energy Act of 1954, as amended, source material and special nuclear
material in quantities not sufficient to form a critical mass. The Commission
finds that this action is required to protect the public health and safety.
Idaho is an Agreement State. Under the provisions of the Agreement,
which became effective October I, 1968, Idaho assumed and NRC relinquished
authority for the licensing and regulation of byproduct material, source material,
and special nuclear material in quantities not sufficient to form a critical
mass. On November 9, 1982, Idaho returned to the NRC authority to regulate
byproduct material as defined by section lle(2) of the Atomic Energy Act of
1954, as amended.
By letter dated March 25, 1991, Governor Cecil Andrus advised the Commission of his decision to return Idaho's Agreement program to the NRC. In
his letter, the Governor indicated that he made this decision following a decision by the State Legislature not to fund the program for regulating radioactive
materials subject to the Agreement at a level sufficient to meet NRC guidelines
for adequacy to protect the public health and safety and compatibility with the
NRC program. In view of the State of Idaho's decision to return its Agreement
program to the NRC, the Commission finds it necessary to accept return of the
Idaho program, and effective April 26, 1991, at 12:01 a.m., Mountain Daylight
Savings Time, terminates the section 274b Agreement between the NRC and the
State of Idaho in its entirety and reasserts NRC authority over the licensing and
regulation in Idaho of byproduct material, as defined in section lle(l) of the
Atomic Energy Act of 1954, as amended, source material. and special nuclear
material in quantities not sufficient to form a critical mass.
The Commission staff will review the files of the Idaho Department of Health
and Welfare and will identify all relevant licensing documents for transfer to the
NRC. In order to aid in a smooth transition. the Commission deems it essential
to maintain continuity in the licensing and regulatory obligations of the Idaho
licensees whose dockets are being transferred to the NRC. This continuity may
be ensured by keeping in effect on an interim basis all Idaho licenses as currently
issued. until such time as the licenses may be modified, if necessary. to meet
NRC standards. or such time as the licenses are renewed or reisSUed. .
Therefore. the Commission hereby terminates. effective April 26. 1991. at
12:01 a.m. MOt,lntain Daylight Savings Time, the Idaho Agreement and orders
that, as of that date. all Idaho-issued licenses. license amendments. outstanding
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orders (if any), or other documents establishing obligations for specific licensees
shall be deemed licenses issued or actions taken by the Commission, and such
licenses or actions shall remain in effect by their existing terms as if initially
issued by the Commission.:-~e Commission staff will review all transferred
licensing documents and may provide for their revision in accordance with
Commission regulations if necessary for such licenses to meet applicable NRC
requirements.
For the Commission,
SAMUEL J. CHll..K
Secretary of the Commission
Dated at Rockville, Maryland,
this 11th day of April 1991.
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ALAB-946

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
AdmInistrative Judges:
Alan S. Rosenthal, Chairman
Thomas S. Moore
Howard A. Wilber

Docket Nos. 5()'443-0L-1
50-444-0L-1
(On sIte Emergency Planning)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st sl.
(Seabrook Station, Units 1
. and 2)

April 11, 1991

After remand of ALAB-918, 29 NRC 473 (1989), from the Court of Appeals
in Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991), the Appeal Board finds
that the issue originally appealed in ALAB-918 is now moot Accordingly, the
Board dismisses the intervenors' appeal from the Licensing Board's decision
in LBP-89-4, 29 NRC 62 (1989), denying the intervenors' motion to admit a
. late-filed onsite emergency planning contention.

APPEARANCES
Leslie Greer, Boston, Massachusetts, Diane Curran, Washington, D.C., and
Robert Backus, Manchester, New Hampshire, for the intervenors,
Attorney General of Massachusetts, New England Coalition on Nuclear
Pollution, and Seacoast Anti-Pollution League, respectively.
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Thomas G. Dignan, Jr., George H. Lewald, and Kathryn Selleck Shea,
Boston, Massachusetts, for the applicants Public Service Company of
New Hampshire, et al.
Mitzi A. Young and Lisa B. Clark for the Nuclear Regulatory Commission
staff.

MEMORANDUM AND ORDER
In Massachusetts v. NRC,1 the court of appeals reviewed, inter alia, our
affirmance in ALAB-91Sl of the Licensing Board's denial of the joint motion to
admit a late-filed onsite emergency exercise contention filed by. the intervenors,
Massachusetts Attorney General, New England Coalition on Nuclear Pollution,
·Seacoast Anti-Pollution League, and the Town of Hampton, New Hampshire.
The late-filed contention arose from a then-recently concl.uded, June 1988 graded
emergency preparedness exercise for the Seabrook station. The court granted the
intervenors' petition for review of ALAB-918 and remanded our decision "for
further consideration of the materiality of petitioners' exercise contention" in the
application of the third of the five factors set forth in 10 C.F.R. § 2.714(a)(I)
for the admission of a late-filed contention under the Commission's Rules of
Practice.] In taking that action, the court noted, however, "that Seabrook was
scheduled for a second full participation exercise in December 1990" and "[a]
clean record in that exercise will likely moot this issue.'"
After the court's remand, we requested the parties to respond to a number of
questions, including the question whether the remanded issue is now moot' The
responses of the applicants, the NRC staff, and the intervenors all confirmed that
a full participation exercise was held in December 1990 and all three responses
attached a copy of the staff's inspection report covering the exercise. The
.report states that "[n]o exercise weaknesses or plan deficiencies were identified."6
Further, it concludes that "[t]he licensee[s] demonstrated the ability to implement
their emergency plan in a manner which would protect the health and safety of
the public.''7 In light of the results of the 1990 full participation exercise, we
find, as the court presaged, that the intervenors' appeal is now moot

1924 F.ld 311

(D.c. Cit. 1991).

229 NRC 473 (1989).
] Mas.racJuudl3 Y. NRC. 924 F.ld at 336.
414.
, Appeal Boord Order of February 22, 1991 (unpublished).
6Inspection Report No. S0443J'}O.8S (Jm. 30,1991) at 1.

714.
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As fully detailed in ALAB-918, the applicants held a full participation emergency exercise to test the emergency plans for the Seabrook station in June
1988.8 A staff inspection team observed and graded the onsite portion of the
exercise and subsequently issued an inspection report finding that, overall, the
applicants' actions during the exercise were sufficient to protect the public
health and safety.9 The inspection report also noted, however, the strengths
and weaknesses of the applicants' response.10 With respect to the latter, the
1988 report stated:
The Technical Support Center (TSC) and Emergency Operatioos Facility (EOF) staff displayed questionable engineering judgment and/or did not recognize or address technical concerns (50-443/88-08-01). For example:
- Neither \he EOF nor 1'SC staff queSlioned a release of greater than 7000 curies
per second with only clad damage and no core uncovery [sic];
- Efforts continued to restore the Emergency Feedwater Pump after a large break
LOCA;

- A questiooable fix for the Containment Building Spray system;
- A lack or erfon to locate and isolate the release path; and
- No erfon was noted to blowdown Steam Generaton to lessen the heat load in
containment-II

These five examples of purported exercise weaknesses formed the bases of
the intervenors' late-filed onsite emergency preparedness exercise contention. In
essence, the contention aUeged that the exercise demonstrated that the applicants'
emergency plan did not comply with the Commission's regulations, 10 C.F.R.
S0.47(b)(I5), requiring that the persons assisting in an emergency be provided
radiological emergency response training,11 To support their contention, the
intervenors relied upon the affidavit of Robert D. Pollard, a nuclear safety
engineer with the Union of Concerned Scientists. Mr. Pollard concluded
that each of the five examples of purported weaknesses in the applicants'
1988 exercise response evidenced fundamental deficiencies in the applicants'
emergency plan by showing that the applicants' TSC and EOF staffs were
inadequately trained to perform the tasks assigned to them in the exercise,13

829 NRC at 476-79.

9Inspection Report No. 5().443/88·09 (July 6.1988) at 1.
10
14. at 4-5.
1114. at S.
12 Motion to Admit Exercise Contcntioo at. in the Alternative, to Reopen the Record (Sept. 16, 1988) [hereinafter.
"Intc:vcnors' Motion"], Exhibit I, Joint Intervenors On-Site Exercise Contention.
13 Intervenors' Motion, Affidavit or Robert D. Pollard at 8-13.
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In contrast to the staff's inspection repon of the 1988 exercise, the staff
repon covering the onsite ponion of the December 1990 emergency exercise
found no exercise weaknesses concerning the applicants' TSC and EOF staffs.
With respect to the former, the latest inspection repon states:
Technical Support CenJer (fSC)
The following exercise Itrmgths were identified:
1. Excellent command and cootrol was demonstrated and frequent starf briefings were
condUeled.

2. Data were trended and extrapolated. Problems were anticipated. As a result,
the time to reach conditioos justifying a Site Area Emergency declaration were
accurately predicted.
.
3. 1lle need to identify plant Vulnerabilities as early as possible led to a request to
use probabilistic risk assessment.
4. Support resources from Yankee Nuclear Service Divisim engineen were appropriately requested and utilized.
No exercise wcalcnesses or areas for improvement were identified.!'

In addressing the EOF, the 1990 staff inspection repon states:
Emergency Operaiions Facility (EOF)
The following exercise strmgths were identified:
1. There was excellent sUpport of and interactioo with representatives of the New
Hampshire State government and the New Hampshire Yanlcee Massachusetts orfSite Response Organizatioo.

2. There was prompt and correct respoose to a simulated loss of the main electrical
supply to the EOF.
3. Dose assessment penonnel anticipated possible release pathways and performed
• "what if" calculation based m possible containment breach in anticipation of •
possible release.
4. There was good command and control, frequent staff briefings and EOF manager's
meetings, which included government representatives and the NHY Massachusetts
orf.site Response Organizatioo.

S. Enviroomental mooitoring teams were repositiooed to minimize mission dose.
6.

Feedbaclc was obtained regarding implernentatioo of off .ite protective aelioos.
This inforrnatioo was announced to EOF staff and relayed to other Emergency
Response Facilities and Seabrook Statioo staff.

t4 Inspection Repcrl No. SG4431}()-SS (Jan. 30. 1991) at 6.
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No exercises [sic] weaknesses were identified. The following areas for improvement were
identified:
1. The responsibilities of the NHY staff member processing inhalatioo pathway
samples should be reviewed to ensure that activities which might impede his
performance are assigned to other response penormeL
2. The procedure for processing of inhalation pathway samples could be streamlined
by restricting cooccms to iodine and noble gas concentrations.1S

As is evident from the staff inspection report of the 1990 full participation
exercise, the staff found no exercise weaknesses concerning the adequacy of the
trnining of the TSC and EOF staffs. Although the staff report notes two areas for
improvement in the EOF, these areas were not found to be weaknesses and they
do not involve the sufficiency of the trnining of the EOF staff. Thus, whatever
circumstances existed in 1988 with respect to the training of the applicants' TSC
and EOF personnel, the 1990 staff inspection report reveals the adequacy of
those organizations today. Nor is there any merit to the intervenors' suggestion
that the issue of the adequacy of the training of the TSC and· EOF staffs may
not be moot because the 1990 exercise was not identical to the 1988 tesL16
The adequacy of the trnining of applicants' TSC and EOF staffs - the focus
of the intervenors' exercise contention - is as well tested by one scenario as
another, so long as the exercise, as here, provides a fair test of the skills of
the targeted personnel. The 1990 exercise produced the "clean record" that the
court of appeals predicted would moot the issue appealed in ALAB-918, and
we now find that that issue is mOOL Accordingly, we dismiss the intervenors'
appeal from the Licensing Board's decision in LBP-89-4, 29 NRC 62 (1989),
denying their motion to admit a late-fil~ onsite emergency planning contention.
It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board

IS Ttl. at 7.

16Intem:non' Reply to Appeal Board Order of Fcbruuy 22. 1991
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD
Before Administrative Judge:
Peter B. Bloch
Peter Lam, Technical Advisor

In the Matter of

Docket Nos. 70-00270
30-02278-MLA
(ASLBP No. go-S13-D2-MLA)
(RE: TRUMP-S Project)
(Byproduct Ucense No. 24-00513-32;
SpeCial Nuclear Materials
Ucense No. SNM-247)

CURATORS OF THE
UNIVERSITY OF MISSOURI

April 9, 1991

The Presiding Officer uses his authority, for the purpose of deciding a motion
of Intervenors, to ask questions to ascertain whether the Staff of the Nuclear
Regulatory Commission has exercised its authority (in a recent letter to Licensee)
to hold the Licensee to a higher. standard with respect to emergency planning
and decommissioning than might otherwise be required by the regulations.

MEMORANDUM AND ORDER
(Question About Starr Questions)

Memorandum
The purpose of this memorandum is to obtain information with which to
evaluate the significance for this proceeding of a letter to the Licensee from
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John D. Jones, Materials Licensing Section of the U.S. Nuclear Regulatory
Commission, dated March 13, 1991,1 That letter states:
We have reviewed your application for renewal of Type A Broad Scope Material Ucense
No. 24-OOS13·32 dated April 28, 1988. DUll to changes in reguJatiofU,licefUing policy, and
volume of material submitted over many years we are reqUllsting that )'011 resubmit )'Our
application in its entirety• ••• Enclosed find Draft Regulatory Guide 10.5 (Rev. 2) which
further describes the information you need to provide in your application. [Emphasis add~]

The Staff letter, which covers many areas, including decommissioning and
radiological emergency planning, appears to anticipate requiring compliance
with regulation revisions that became effective April 7, 1990, and that I have
ruled are riot applicable in this case. Memorandum and Order (Pending Motions,
Including Those Related to Possession of 24IPu), LBP-9045, 32 NRC 449, 45556 (1990); Memorandum and Order (Admitting Parties and Deferring Action on
a Stay) (unpublished. August 28. 1990) at 5.
I request the Staff to tell me as soon as reasonably practicable, but no
later than April 19, 1991, whether it intends to apply the decommissioning
and radiological emergency planning provisions to the underlying byproduct
materials license. If so, I am likely to consider that its request for information
changes the complexion of this proceeding. If an emergency plan must be filed
for the broad-scope license, then it seems to follow that a subsequent amendment
to that license must comply with that emergency planning requirement, with
respect to the activities covered by the amendment
Should the Staff confirm that I am correct in interpreting its letter as a
determination - pursuant to 10 C.P.R. § 30.34(e) or some other authority (and
I request that the Staff provide citation to appropriate authority for its action) then the regulatory revisions are now applicable to the application that will be
resubmitted in its entirety, In that event, I plan to resolve expeditiously all other
issues in the case but to leave these affected areas open for later resolution, prior
to taking final action on the license amendment
Respectfully ORDERED,
Peter B. Bloch, Presiding Officer
ADMINISTRATIVE JUDGE
Bethesda, Maryland
IThe letter wu lI'IrISmiacd to me m March 1:1, 1991, by 1Jcenscc, Ippm:nlly pursuant to its cmtinuing
obligltim to keep me infonned of UJUIbly rdcvanl events. Subsequently, I received "Intcrvcnots' Motion for
Reconsidcntim cC Memonndum and OrdcrLBP·90-4S, Dca:mbcr 19,1990,
Aprlll,l99I,and 'licmscc',
Rcspmac to 'ln1crvmon' Motion far Rccmsidcntion ••• .' Filed on April 1, 1991," AprilS, 1991.

de.:
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND UCENSING BOARD
Before Administrative Judge:
Peter B. Bloch
Peter Lam, Technical Advisor

In the Matter of

Docket Nos. 70-00270
30-02278-MLA
(ASLBP No. 9O-613-02-MLA)
(RE: TRUMP-S Project)
(Byproduct License No. 24-00513-32;
Special Nuclear Materials
Ucense No. SNM-247)

CURATORS OF THE
UNIVERSITY OF MISSOURI

April 15, 1991

The Presiding Officer determines that Licensee should install a fire sprinkler
system in its Alpha Laboratory during the use of plutonium or americium
in powdered form. He asks questions of Staff's and Intervenors' witnesses
concerning his tentative conclusion that a fire in the Alpha Laboratory would be
so limited in size and extent that it would not breach the gypsum wallboard fire
barrier. He also imposes several conditions voluntarily suggested by Licensee.

TECHNICAL ISSUES DISCUSSED
The following technical issues are discussed:
National Fire Protection Association (NFPA) Recommendations
Fire Sprinklers
Fire Propagation
Physical arrangement of fuel (fire)
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Continuity of fuel components (fire)
Fire loading
Fire barrier.

MEMORANDUM AND ORDER
(First Initial Decision)

Memorandum
The purposes of this decision are: (1) to grant relief with respect to
Intervenors'l request (voluntarily agreed to, in part, by Licensee2) for a sprinkler
system; (2) to declare a tentative conclusion that a fire in the Alpha Laboratory
that involves the wooden joists is not credible and permitting Mr. Amarendrnnath
Datta,· of the Staff, and Mr. Donald W. Wallace, Intervenors' witness, to
answer my questions about this tentative conclusion; and (3) to impose license
conditions voluntarily agreed to by Licensee.

I.

USE OF SPRINKLERS

The National Fire Protection Association (NFPA) recommends automatic
sprinkler systems in former section 2-2.2 of NFPA 801 and in Appendix B,
§ B-2.2 of the 1991 version. The former section stated:
The usc of fire resistive building components and equipment is highly desirable in those
areas where radioactive materials are to be stored or used. Some form of aU1cmatic protection, such as automatic sprinklen, would be highly advantageous wherever combustibles are
encountered. The installation of automatic extinguishing systems will make it less necessary
for penonnc1 to expose themselves to possible danger, will start the fire process autcmatically, williound an alarm and will make efficient usc of the water lupply.

Additionally, as Intervenors point out, Licensee's witness, Mr. Robert O.
Purington,' wrote:

IInt=-enon arc the Missouri Coaliliat for the Enviraunent. the Mid·Missruri Nuclear W~pons F=. Inc.,
the Physicians for Social Respoosibility!Mid·Miuouri Ctaptcr, Jeff Stack, Ric:Iwd Smith, Amy Smith, Steve
Jacobs, Marion Mace, Th=se Folsom, Bcuy Aulabaugh. Dima Nomad, Clyde Wilson, and Kathleen Morrison.
1 Licensee Is the Cunton of the University of Missouri. Licensee asks • 9<Hlay grace period bcf'orc insullation
of • iprink1c:r Iystan Is required.
3 Mr. Purlngtm wu Ym: Chid for the LawtenCC Livermore National Labontary for 23 years. He Is highly
qualified u • COIUUltanl m the IUbjccta m which he hal tcatified and I find his tc:atimony to be well organized,
cudully expressed, and highly pcmwive.
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In most cases, water - especially fran automatic sprinlclen - is the best way to control fire,
including fires involving radioactive materials. Nevenheless, the use of sprinlcler systems in
radioactive areas is often debated, even though experience has shown that me of the best
fire protection techniques for these facilities is automatic sprinlclen. The arguments against
sprinlclen are usually unfounded, even when fissile materials are present. • • • Opponents of
sprinlcler systems cite the possibility of the spread of cootamination by means of the water
used to control ihe fire. Even if this is possible, the threat of airborne cootamination resulting
from uncontrolled fire is greater. Consequently, some contaminated water is a small price
for quiclc and effective fire suppression by means of automatic sprinlclen. If the threat of
the spread of contaminated water is serious, sumps, drains, berms, and other means of water
cootainment should be provided••••4

Furthermore, in his affidavit filed in this case, Mr. Purington wrote:
Sprinlclen are like mothemood to we fire protectim people. We'd liIce to see the whole world
equipped with sprinklen, including all dwellings. Coosequently, even though in view of the
limited fire loading discussed above, sprinlclen are not mandated in the Alpha Laboratory, I
would recommend to the Univenity the installation of sprinlclen in the Alpha Laboratory. I
have been informed that it plans to do so.'

I have concluded that Mr. Purington's conclusions should be adopted as my
own, and I shall require both the installation of a sprinkler system in the Alpha
Laboratory and a report to the Staff concerning whether any supplemental water
collection systems may be required because of the risk of spreading contaminated
Water, either in false activations of the sprinkler system or in actual fires. 1i
On the other hand, I have decided to limit the amendment of the license to
requiring a sprinkler system in the Alpha Laboratory itself. I find that the fire
loading in the basement outside the laboratory is very low, being less than 40%
of the loading inside the laboratory,' and I accept Mr. Purington's testimony that
a fire from the other parts of the basement will not spread to the laboratory.·
Consequently, I conclude that sprinkling of other portions of the basement is not
related to the safety of the licensed activity, and I will not require sprinkling in
other portions of the basement"":"" even though such sprinkling may be required

4rntervenors' Exhibit 6, Marth 26, 1991 filing, "Radioactive Matc:rials," Robert O. Pwingtcn, in INlustriDT Fir,
H4zarM HaNIbool: 689·90 (lit cd. 1979).
'Lic:msec'. Exhibit 19, Affidavit of Robert O. Pwington,IIl1UU)' 28, 1991, It 19.
liThe MURR bucmen1 already hn a dnin collecting 1)'Item. Id. at 22'Licensee'. Exhibit 20, Affidavit of Walter A. Meyer, Ir., Responding to POfIiau of Intervencm' Rcbuua1,"
Ianuary 28, 1991, at 12·15, ,,,3.35.
• LiCalsee'. Exhibit 19, "Affidavit of Robert O. PwingtCII Regarding Fue Protec1iCII It the Alpha Laboratory,"
Ianulry 28, 1991, It 13·15,' 6.
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by the local fire code or, in fact, within the additional margin of safety that
Licensee is planning to implement'

II.

CREDmILITY OF A MAJOR FIRE

I have tentatively concluded that the Type B fire scenario described by
Amarendranath DattalO as less likely than 1 x lO-S/facility-year, is not credible
because the location of the limited burnable materials within the Alpha Laboratory would not permit an untended fire to breach the 30-minute fire-rated
wallboards to involve the wood structure. This scenario is also similar to that
on which Intervenors' witness, Donald W. Wallace, has relied.
My principal reason for reaching this tentative view is my acceptance of
the testimony of Walter A. Meyer, Jr., Reactor Manager for the University of
Missouri Research Reactor, and of Robert G. Purington, former Fire Chief of
Lawrence Livermore National Laboratory. I am particularly persuaded by the
following passage from Mr. Purington's testimony:1I
[T]he fire load in Ihe Alpha Laboratory and Ihe MURR Basement is extremely low,
as compared for example to typical fire loadings reponed in Ihe NFPA Fire Protection
Handbook.12 Malerials encased in metal do not fully contribute Iheir energy to a fire.
Consequently Ihese materials an: "derated" and Ihe fire loading is reduced appropriately.

Some typical values of fire loading compared to Ihe Alpha Laboratory and Ihe MURR
'
Basement are:
Dwelling Bedroom ••••••••••.•••••••••••••••••••••••••••••
Clerical Office ............................................
Alpha Laboratoryl3 •••••••••••••• ',' • • • • • • • • • • • • • • • • • • • • • ••
MURR Basementl4 .......................................

4.30 lb/fr
S.OO Iblf12
1.39 Ib/fr

0.50 Ib/f12

My penonaI observation of Ihe Alpha Laboratory and the MURR Basement indicated thai
the individual fuel sources (e.g. glovebox windows, computen, paper) are relatively far apart.

Moreover the physical arrangtmtM of the fuel would result in a generally Jow blU'ning rate

'Se. BOCA National Building Code, 1987,ll002.1S"whlcb is in effect in the City of Columbia and prohibits
even a nonhazardous usc in a bucmcnt unless Ihe basement is fully sprinkI=d. Intervenots' Elhibi12 (filing of
March 26. 1991).
I do not consider it IClcvant to my determination Ihat Ihe Liccnscc hu n:qucstcd Slate funding foc a sprinkler
.ystem for the entire MURR Facility. Liccnscc'. Elhibit 25, Affidavit of Chester B. Edwards,Ir"
and 9. SIt
"Intcn=on' Supplemental Motion for Order Imposing Conditions on Licenses," April 1, 1991, all.
10 Staff of Ihe Nuclear RegulatorY Commission.
11 Liccnscc'. Exlu"bit 19, "Affidavit of Robert 0, Puringtal Regarding Fue Protectim at Ihe: Alpha LaboratorY,"
Janull)' 28, 1991, at 13·14.
11 [fuotnote in original) Fuc Protectim Handbodc, 161h Editioo, Natiooal Fue Protection Association, Quincy,
MA, p. 7·112. (Attaduncm 2.)
,
13 [Footnote in orlginat) SIC Liccnscc'. Fue Load Calculation, Attachment A to Liccnscc Exhibit 20.
14 Ttl.

,,8
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should tM/1le1 become ignited. [n addition, tM amount 0/ each fuel source is relatively low.
(Emphasis added.]

Accordingly, in my opinion, if a fire were to start, even assuming tMre is 110 intervention in
the form 0/fire suppression activities, such a fire would not spread significantly beyond tM
initial fuel. (Emphasis added.]
Moreover, even if a fire occurred in either the Alpha Laboratory or the MURR Basement
and spread to sane extent. it would not reach the flashover point (even assmning there
is no intervention in the form of fire suppression activities). The continuity of each fuel
component is such that fire would not spread from one item to the next. further, the rate
of heat release would be so low that heat losses to entrained air and surrounding building
components would prevent the gases at the ceiling from reaching the required llOO-1200oP
needed for flashover.
The conclusion that I reach would not be affected if the Alpha Laboratory and MURR
Basement were considered a lingle fire area. The fire load of the combined area is only 0.61
Iblft2 which is very low, the continuity of fuel sources would still be low and the potential
for flashover would remain negligible.

Because of my tentative conclusions, I direct the following two questions
only to Mr. Wallace and Mr. Datta:
1. Is it credible that the gypsum wallboard fire barrier ("fire barrier'')
will be penetrated by a fire starting within the Alpha Laboratory?
In particular, is the fire loading and continuity of fuel sources that
are permitted to be present within the Alpha Laboratory sufficient
to produce a fire of enough intensity and duration to penetrate the
fire barrier? (If your answer is yes to either question. please explain
whether or not such a fire should be treated as a credible event.)
2. Would your answers to Question 1 be affected by the installation of
a fire sprinkler system in the Alpha Laboratory? How?
The witnesses may need access to data or photographs or to the site itself to
answer these questions. I urge the parties to provide informally whatever seems
necessary for an informed answer.

III.

LICENSE CONDmONS

In addition to the one condition that I have decided to impose on Licensee.
there are several to which it has voluntarily agreed and that I now impose
pursuant to its suggestion.u These conditions include: (1) installation of an
additional HEPA filter that will be tested in place within 90 days of the effective
date of this Order, (2) replacing the window in the Alpha Laboratory with a
1~ "Licensee', Respaue to Intemnon' Motion for Order Imposing Conditions on Licenses and Limiting Issues
to Be Litigl!ed." February 21,1991.
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wire glass window; and (3) limitation of the authorized possession and use of
americium-241 to 10 curies.1 6

Order'
fur all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 15th day of April 1991, ORDERED that:
1. Licensee shall.install a fire sprinkler system in the Alpha Laboratory as
a condition for conducting any experiments with plutonium or americium. This
condition shall become effective as of the date of issuance of this Order.
2. The Staff and Intervenors may respond to the questions I have posed in
the accompanying memorandum within three calendar weeks of the issuance of
this Order, subject to extension for good cause shown.
3., By no later than 90 days from the date of issuance of this Order, Licensee
shall fulfili the following conditions which it has voluntarily suggested:
(i) it shall replace the window of the Alpha Laboratory with a wire glass
window; and .
(il) it shall install an additional HEPA filter, OOP tested in place, in the
location originally suggested by its consultant, Mr. Steppen.
4. Pursuant to its own suggestion, Licensee shall limit its possession of
americium to 10 curies, effective with the issuance of this Order. .
5. The Staff shall promptly issue a license amendment effectuating " 1, 3,
and 4 of this Order by making the requirements into license conditions.
6. Within 90 days, Licensee shall report to the Staff concerning whether
the sprinkler system in the Alpha Laboratory will require additional provisions
for drainage or collection.
Respectfully ORDERED,
Peter B. Bloch, Presiding Officer
ADMINIS1RATIVE JUDGE
Bethesda, Maryland

16Two of these conditiau were proposed by Licensee .t pages 75-76 or "Licensee'. Response to Intervenors'

Rebuttal," Ianuary 28, 1991.
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(Palo Verde Nuclear Generating
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April 24, 1991

MEMORANDUM AND ORDER
(Dismissing Scott/Bush/CREE Petitions to Intervene)
I.

BACKGROUND

On March 13, 1991, the Atomic Safety and Licensing Board issued a Notice
of Prehearing Conference directing Petitioners for leave to intervene or their
respective counsel to attend a prehearing conference on April 10, 1991, in
Phoenix, Arizona. The purpose of the prehearing conference, as announced
in the notice, was to hear oral arguments on amended and supplemented
petitions for leave to intervene and answers thereto, and to conduct any further
business appropriate to make a determination as to the parties and key issues
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in the proceeding, if any.1 None of the joint petitioners, Myron L. Scott,
Barbara S. Bush, the Coalition for Responsible Energy Education (hereinafter
"ScoU/Bush/CREE Petitionersj nor counsel for them appeared at the prehearing
conference. They have not provided any explanation for their failure to appear.
Counsel for Licensees moved orally to dismiss the Scott/Bush/CREE petition
"on the grounds that they've defaulted and failed to comply with the Board's
order to attend the prehearing conference." 'fr. 5. The Board deems Licensees'
motion as one seeking dismissal on the dual grounds of default and as a sanction
for failure to comply with a Board order. In the order below we grant the motion
on both grounds.
II.

A.

DISCUSSION

Default

In our Memorandum and Order of February 19, 1991,2 we ruled that the
Scott/Bush/CREE Petitioners had not established Standing to intervene. 33 NRC
at 158-59. As the Board explained:
II would sean that the ScottlBush PetitiOllen live about SO miles from the Palo Verde Station.
As noted above, in the Wall.f Bar decision. the Appeal Board explained that "approximately
SO miles" is not so far as to rule out standing based upon proximity - nor do we rule it
ouL On the other hand we do not find from the petition that residing sOI1Iewhere in Tempe
in itself establishes standing. The SO-mile ruling was already very liberal and we are not
inclined to extend iL

Id. at 158.
We also noted that the Petitioners. did not explain how the interests of the
CREE members are affected by the proceeding as a matter of proximity to the
Palo Verde Station, in that we could not discern how close to the station the
CREE members live or whether any engage in activities near the station. Id.
A final ruling on their status to participate on the basis of proximity to the
Palo Verde station was held in abeyance until after the filing of amended and
supplemental petitions, if any. 1d. at 159.
A supplemental and amended petition was received from the ScoU/Bush/
CREE Petitioners purporting to set forth additional information concerning their
standing to intervene. Mr.. Scott states simply that his permanent home "is

I The notice .....aved again on Man:b 15.1991. willt a correc:Iion 10 !he acldrcu of lite U.S. District CowthOlllC
in Phoenix. Arizma. and !he com:c:ted notice .... published at 56 Fed. Reg. 12,045 (Mar. 21.1991). .
2LBP-91-4. 33 NRC 153 (1991).
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approximately SO miles" from the Palo Verde Station,' thus ignoring Licensees'
statement4 that the map-measured distance of the Scott/Bush mailing address is
approximately 52 miles from the station. The petition also failed to address the
Board's observation that it is not, in this case, inclined to extend the SO-mile
proximity-based limit for standing.
Mr. Scott also states that he engages in recreational activities ''within close
proximity to PVGNS" without specifying how close and how frequently he
engages in those activities. Mr. Scott also alludes to members of CREE who
"live and/or own property well within fifty miles" of Palo Verde and provides
affidavits of two such members.'
Licensees responded to the Scott/Bush/CREE supplemental and amended
petition with well-reasoned legal and analytical challenges to the standing claims
set out in the supplemental and amended petition. Licensees also questioned'
some of the Scott/Bush/CREE factual assertions relating to their standing-tointervene claims.6
It is not our purpose now to evaluate the merits of the Petitioners' claim
of standing or to rule on the merits of Licensees' challenge to those claims.
Clearly the Scott/Bush/CREE Petitioners failed to address Licensees' challenge
when given that opportunity and when the need was very apparent. They are
therefore in default in failing to meet Licensees' challenge to their claims of
standing to intervene in this proceeding.
In our Order of February 19 fie reviewed again the requirements for filing
contentions in NRC proceedings.7 We recommended that "the Petitioners study
the contention requirements of the rule carefully since the rule provides that a
petitioner who fails to satisfy the requirements will not be admitted as a party."
LBP-91-4, supra, 33 NRC at 160-61 & n.3, citing 10 C.F.R. § 2.714(b)(1). The
Scott/Bush/CREE supplemental and amended petition simply moved the Board
'Supplemental and Amended Petition to InteM:ne of Myrm L. Scou, Ba!ban S. Bush. and the Coalition for
Respatsible Energy Education, served Much II, 1991.
4 Licensees' ~wer in Opposition to I'ctition for Leave to InteM:ne and Request for Hearing. February 6, 1991,
at 6.
'On Much 25, 1991, the Board received from Mr. Scou alct!ct dated Mm:h 18, forwarding the affidavits of
Mrs. Bush and Caire Estes. According to Mr. Scott the IUbmittal was "pursuant to the provision of len days to
submit supplemcntal affidavits." The Board'. order of Februll)' 19, 1991,IBP-914, 33 NRC at 161, set Much
11 IS the date for amended and .upplemented petitions and did not provide for "len days to submit supplemental
affidavits" a. suggested by Mr. Stoll. The Board ruled on11y that it ""ou1d not consider the affidavits. Tr. 7.
6Licensees' Response to ScouJBush/CREE Supplemcntal and Amended Pctition, March 21, 1991,11 S-18.
7 AI pertinent. 10 C.F.R. § 2.714(b)('ill) requires thst esch petitioner shall provide the following information with
respect to esch contention:
('ill) Sufficient information (which may include information pursuant to pangraphl (b)(2)(i) and (ii)
of this sectioo) to show thst a genuine dispute exists with the applicant on a material. Wile of la"" or fact.
Thillhowing must include refcrctces to the specific portioos of the application (including the applicant's
environmcntal report and .afety report) that the pctitiooer disputes and the supporting reasons for esch
dispute. or, if the pctitiooer believes that the application fails to contain infonnation on a Jdcvant matter
.. required by law, the identification of each failure and the supporting realoos for the pctitioocr'. belief
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to accept contentions raised by the Mitchell Petitioners and apparently attempted
to summarize the Mitchell contentions! Scott!8ush/CREE Supplemental and
Amended Petition at 5.
As the NRC Staff points out, the Scott/Bush/CREE Petitioners have "failed to
make even a minimal showing that they have read the relevant information and
have a genuuie dispute with the Licensees over a material issue."' Some of the
Mitchell contentions, particularly their Contention I, presented highly technical
engineering discussions which the Board itself had difficultly evaluating. Had
the Scott/Bush/CREE Petitioners appeared at the prehearing conference as
directed, the Board would have probed their understanding of the Mitchell
contentions to determine whether they, independently of the Mitchells, have a
genuine dispute with the Licensees over a material issue. Having failed to plead
or argue that they have in fact a material issue, and having failed to be available
for discussion of the matter, or to counter the Staff's objections on that account,
the Scott/Bush/CREE Petitioners are in default with respect to the contentionfiling requirement of the intervention rule, namely 10 C.P.R. § 2.714(b)(iii). See
note 7, supra.

B.

Sanction

In severe cases, licensing boards may dismiss parties from proceedings for
a failure to meet that party's obligations. Statement of Policy on Conduct of
Licensing Proceedings. CLI-81-8, 13 NRC 452, 454 (1981). The Petitioners'
failure to appear presents a severe case. There can be no more vital responsibility of a petitioner than to appear at the lawful direction of the presiding
officer to participate in the fundamental genesis of the litigation proposed by
that very petitioner. Moreover, the Licensees, NRC Staff, and the Licensing
Board accepted the Scott/Bush/CREE petitions in good faith and have expended
considerable effort in evaluating those petitions, as is apparent from the respective papers. Mr. Scott stated in the initial petition that he and other members
of CREE are "trained lawyers" who would "not adversely affect orderly proceedings. "10 Contrary to this promise, the Petitioners lacked the fundamental
courtesy to formally withdraw from the proceeding. seek a continuance or, to
this date, otherwise explain to the judges of this Board and to the" other parties
their failure to appear. This we believe is not only default, but contemptuous

• Su Supplemental Petitim of Mitchcl1 Petitioners for Leave to Intcm:nc, Mud! 9. 1991.
9 NRC Staff Response to Supplemental Petitions to Intervene FIled by Myron 1.. Scott, Barban s. Bush. and the
Coalition for Responsible Energy Educatim and AIhn 1.. and Linda E. Mitchcl1, March 26. 1991. at 10. The
Board Igain RqUests counsel Cor the NRC Staff to label her pleadings with succinct titles.
I°Pctitim Cor Leave to Intcm:ne and Requcat for Hcarlng.lanull)' 22. 1991. It 2.
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conduct, proscribed by the Commission's regulations, 10 C.F.R. § 2.713(c), and
is conduct disdained throughout American jurisprudence.

m.

ORDER

The Petition for Leave to Intervene and Request for Hearing by the Petitioners
Myron L. Scott, Barbara S. Bush, and the Coalition for Responsible Energy
Education, and their supplemental and amended petitions are dismissed on
each of the following independently sufficient grounds in accordance with the
foregoing discussion:
1. Petitioners are in default of their responsibility to meet challenges to
their claims of standing to intervene in this proceeding,
2. Petitioners are in default of the requirement to show that a genuine
dispute exists between them and the Licensees on a material issue of
fact or law, and
3. Petitioners failed to obey the' directive of the Licensing Board to
appear at a prehearing conference on April 10, 1991, at Phoenix,
Arizona, thereby severely failing to fulfill their obligations with
respect to an essential step in the proceeding.
IV.

APPEAL RIGHTS

This Order wholly denies a petition for leave to intervene and a request for
a hearing. Therefore, in accordance with the provision of 10 C.F.R. § 2.714a(a)
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and (b), this Order may be appealed to the Commission within 10 days after
service of this Order.
THE ATOMIC SAFETY AND
LICENSING BOARD

Jerry R. Kline
ADMINISTRATIVE JUDGE
Walter H. Jordan (by I.W.S.)
ADMINISTRATIVE JUDGE
Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
April 24, 1991
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The Presiding Officer denies Intervenors' request for a right to reply to the
Staff's filing because they have not shown with any specificity how they could
contribute to the record by responding. He also provides for a motion for
reconsideration, which would include an opportunity to make an offer of proof
concerning how denial of a right to respond or to cross-examine improperly
prejudiced their case.
.
RULES OF PROCEDURE:

SUBPART Lj RIGHT TO RESPOND

A party must show with specificity how it can contribute to the record before
it will be permitted to respond.
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RULES OF PROCEDURE:
RECONSIDERATION

SUBPARI' L; MOTION FOR

The Presiding Officer permits a party to make an offer of proof at the
conclusion of the case showing how denial of a right to respond or to crossexamine improperly prejudiced its case.

MEMORANDUM AND ORDER
(Leave to Respond to NRC Starr Response)
''Intervenors' Motion for Leave to File Response to NRC Staff Response to
Memorandum and Order," April 10, 1991, seeks to respond to two affidavits
and seven pages of argument filed by the Staff of the Nuclear Regulatory Commission in ~ponse to questions that I addressed to all the parties. Intervenors
believe that they have a right to respond pursuant to demands of due process
of law. They also argue that there may be misunderstandings of fact and law
which they should have an opportunity to correct
"Licensee's Response to Intervenors' Motion for Leave to Respond to the
NRC Staff," April 22, 1991, opposes the Motion. Licensee argues that there
is no due process right to respond to facts or arguments presented by the
Staff and that the procedural regulations in 10 C.F.R. § 2. 1233(a) and (d) grant
the presiding officer the discretion to determine the sequence and timing for
the submission of written evidence. It further argues that there have been
opportunities galore for commenting and presenting evidence and that I am fully
capable of reaching my own conclusions and determining whether I need any
further information. See the Commission's expressed intent in Final Rule, SS
Fed. Reg. 8269, 827S (Feb. 28, 1989).
I have determined that the intervenor's showing is not specific enough to
persuade me that my decision will be substantially improved by permitting a
further response. While stating that there are "misunderstandings" in the Staff's
filing, they have not suggested anything about the nature of the misunderstandings or shown with any specificity that I could be persuaded that I would agree
with their statement of what a mistake is.
I have solicited a further response by Intervenors to one area of Staff
testimony, dealing with a more-than-30-minute fire. LBP-91-12, 33 NRC 257
(1991). Another area of some controversy involved in Staff's filing is its estimate
of the probability of different fires. This was, however, directly responsive to the
question I asked all the parties, and Intervenors therefore also had an opportunity
to respond That they did not do so was a matter of choice on their parL
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On lhe other hand, I anticipate that my decision in this case will be subject
to a motion for reconsideration. In such a motion, the traditional ground for
reconsideration requires a party to spell out what matters of record were not
properly considered by the presiding officer. In addition, I invite the parties to

include a separate section in which they show precisely what evidence they are
prepared to present (in the nature of an offer of proof) to show that they have
been prejudiced by the denial of cross-examination or rebuttal.
Except to the extent indicated, the Motion of the Intervenors is denied.
Respectfully ORDERED,
Peter B. Bloch, Presiding Officer

ADMINIS1RATIVE JUDGE
Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD
Before Administrative Judges:
Charles Bechhoefer. Chairman
Dr. Richard F. Cole
Dr. Charles N. Kelber'

In the Matter of

Docket No. 3O-29086-5C
(ASLBP No. 91-628-01-5C)
(Byproduct Material
Ucense 24-18959-O2)

RHODES-SAYRE & ASSOCIATES. INC.

April 25. 1991

In a proceeding involving an Order to Show cause why a license should
not be revoked for nonpayment of a license fee, the Licensing Board grants the
NRC Staff's motion for summary disposition and authorizes the Staff to invoke
the sanctions set forth in the Order to Show cause.
RULES OF PRACTICE: STANDARD FOR REVIEW OF
SHOW-CAUSE DETERMINATION
In evaluating the actions of the NRC Staff in issuing an Order to Show
cause, as well as in determining whether a requested waiver should be granted,
a licensing board should base its review o~ whether, in each instance, the
Staff abused its discretion. See Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-I), CLI-78-7. 7 NRC 429, 433 (1978); Consolidated
Edison Co. of New York "(Indian Point, Units I, 2, 3), CLI-7S-8, 2 NRC 173,
176 (1975).
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MEMORANDUM AND ORDER
(Granting StalT Motion ror Summary Disposition)
This proceeding involves an Order to Show Cause why the Byproduct
Material License of Rhodes-Sayre & Associates, Inc. (License 24-18959-02)
should not be revoked,. together with related remedies involving disposal of the
material and equipment and decontamination of the facility, for nonpayment of an
inspection fee. The Licensee, located in Brookfield, Missouri, utilizes its license
to permit certain byproduct material to be used in gauges for moisture/density
measurements of soils and construction materials, at locations throughout the
State of Missouri.
For reasons set forth below, we are granting the NRC Staff's March 20, 1991
motion for summary disposition and authorizing the NRC Staff to impose the
sanctions set forth in the Order to Show Cause. This terminates this proceeding.

A.

Procedural Background

According to the NRC Staff,' on April IS, 1987, the Staff conducted a
routine safety inspection of the Licensee's activities at Brookfield, Missouri.
On August 14, 1987, the Commission billed the Licensee an inspection fee
of $530, as authorized by 10 C.F.R. §§ 170.12(g) and 170.31(3)(P), requiring
payment within 30 daYS.2 Having not received payment, the Staff on September
25, 1987, sent the Licensee a second notice of payment due and, on October
14, 1987, a third (and final) notice.'
Absent receipt of any payment, the Staff on September 19, 1990, issued
the Order to Show Cause. The Order provided the Ucensee an opportunity
to request a hearing and, on October II, 1990, it filed a timely request This
Ucensing Board was constituted to consider that request4 In that request, the
Licensee admitted nonpayment of the fee in question but requested a waiver of
that fee, on the ground that the Ucensee's use of the licensed equipment was
exclusively on projects for governmental units. (Under 10 C.F.R. § 170.11, in
effect both in 1987 and at this time, certain governmental units are exempt from
the license fees, were they licensed to use the equipment on their own behalf.')

'NRC Staff Responte to Mcmonndwn and OnIcr. daled III1UU)' 7, 1991.
21nvoice 1719A.
'A copy oflhe invoice is anadled to !he NRC StaffRc:spome to Memorandum and OnIcr, daled III1UU)' 7,1991.
4 Establishment of Atanic Safety and Licc:nsing Board, daled Dcccmbcr 7, 1m, pub\iahed at 55 Fed. Reg. 51,516

.v.::.
14, 1990).
The Ccmmiaaion is c:um:n!ly propoaing

s,'

to end 1hia exemption.
NRC Ieucr to allliccalees, daled April 5,
1991, "Proposed Revisions to 10 CFR 170 and 171 on License, Inspcc:tion and Annual Fees.-
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In our Memorandum and Order (Schedule for Further Filings), dated December 13, 1990 (unpublished), we granted the Licensee's Request for a hearing6
and also asked the Staff to consider the requested waiver. Along with its response to,our December 13, 1990 Memorandum and Order, the Staff filed the
affidavit of Mr. Ronald M. Scroggins, NRC Controller, who has authority to
grant exemptions from and waivers of fees where appropriate.'
Mr. Scroggins found insufficient basis to grant the requested waiver. He
stated, in effect, that private commercial firms subject to NRC licensing are
expected to pay, to the fullest extent possible,'the agency's cost of performing
regulatory services, that many private firms perform activities for governmental
entities and that, in the past, all of these licensees have paid fees, some
substantial in amount. Mr. Scroggins could find no public interest to be served
in waiving the fee, including interest and penalties.
On January 30, 1991, we conducted a prehearing conference by telephone
conference call. Because it appeared that, to some extent, the Licensee might
have acquired its particular license based on a misunderstanding of the rules
governing payment of fees, we encouraged the parties to seek settlement and to
report the results to us. We deferred the proceeding pending the outcome of the
settlement negotiations. See Memorandum and Order (Telephone Conference
Call, 1/30/91), dated January 31, 1991 (unpublished). On February 19, 1991,
the Staff reported that it had been unable to reach settlement and that further
negotiations would not appear to be fruitful.8 It indicated that it would shortly
file a motion for summary disposition. The Licensee filed no report of its own.
B.

Motion for Summary Disposition

On March 20, 1991, the NRC Staff filed its Motion for Summary Disposition.
The motion reiterated the facts described earlier in this opinion, including the
consideration of waiver set forth in the affidavit of Mr. Scroggins referenced
above. The motion also set forth the legal standards used to grant such motions
- in particular, the requirements of 10 C.F.R. § 2.749.
In a timely response dated April 12, 1991, the Licensee did not contest any of
the facts relied on by the Staff in its motion but merely reiterated its request for
a waiver. The Licensee also stated that ownership of the equipment in question
had been transferred to a governmental agency, which has applied for an NRC
license.

6Su Notice ofHeuing. dated Dcccmbcr 13.1990. published at 55 Fed. Reg. 52,113 (Dec. 19. 1990).
'NRC Staff Response 10 Memorandum and Order. dated lanuuy 7.1991.
8 NRC Staff Rcspmse 10 Licmsing BoanI·. Memorandum and On!cr'dated lanuuy 31. 1991. dated FcbnlUY 19.
1991.
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c.

Discussion

Under 10 C.F.R. § 2.749, authorizing motions for summary disposition, a
moving party - here, the NRC Staff - is required to annex to its motion a
"separate, short. and concise statement of the material facts as to which the
moving party contends that there is no genuine issue to be heard" Under the
motion before us, the Staff has listed the following facts as to which it claims
there is no genuine issue to be heard:
1. On April IS, 1987, Rbodes-Sayre &. Associates, Inc. was inspected by a representative of NRC Region m punuant to 10 c.P.R. § 30.S2.
2. On August 14, 1987, the NRC Office of the Controller sent to Rbodes-Sayre &.
Associates, Inc., Invoice 1719A, for payment within 30 days of an inspection fee

of $S30.
3. The inspection fee of $S3O assessed by the Office of the Controller for the April
IS, 1987 inspection of Rhodes-Sayre &. Associates, Inc., is the correct fee for an
inspection of licensees such as Rbodes-Sayre &. Associates, Inc., as let out in 10
C.F.R. § 170.31(3)(P).
4. Rhodes-Sayre &. Associates, Inc. has failed and declined to pay the assessed fee
of $530 despite repeated written requests for payment thereof made by the NRC
Office of the Controller.
5. The IDle basis for Rbodes-Sayre &. Associates, Inc. refusal to pay the "assessed fee
of $530 is its request for a waiver of IUch fee on the grounds that it has utilized
its licensed material solely in perfonning work on behalf of various governmental
units.
6. Rhodes-Sayre &. Associates, Inc. is a private for-profit corporation and is not
organized or operated as a governmental entity.

Section 2.749 further provides that an answer to a motion for summaiy
disposition include a "separate, short, and concise statement of the material
facts as to which it is contended there exists a genuine issue to be heard"
The Licensee neither filed such a statement nor set forth any facts that would
challenge the facts set forth by the Staff.
In that situation, all "material facts set forth in the statement required to be
served by the moving party will be deemed to be admitted" Moreover, we are
required to render the decision sought by the movant if the various filings in
the proceeding "show that there is no genuine issue as to any material fact and
that the moving party is entitled to a decision as a mauer of law." 10 C.F.R.
§ 2.749(d). In the situation before us, not only must the facts set forth by the
Staff be deemed to be admitted but. in addition, based on the various filings of
the parties, we are satisfied that they are accurate.
In that connection, we have evaluated the Staff's actions in this proceeding,
both in its issuance of the Order to Show Cause and in its determination of the
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waiver request. on the basis of whether they constitute an abuse of discretion.

See Northern Indiana Public Service Co. (Bailly Generating Station. Nuclear1), CLI-78-7, 7 NRC 429, 433 (1978); Consolidated Edison Co. of New York
(Indian Point. Units 1, 2, and 3), CLI-75-8, 2 NRC 173, 176 (1975). We are
satisfied that there has been no abuse of discretion by the Staff.
We have also evaluated the Staff's determination to impose the most severe
of the available sanctions, rather than some lesser sanction such as suspension
pending receipt of paymenL Although a wide range of sanctions is available,
the Staff has indicated (in response to our inquiry dated March Zl, 1991) that
revocation is consistent both with enforcement action taken in similar cases
and with the Commission's regulations in 10 C.F.R. Part 2, Appendix C,
§ V.C(3)(d).' See also Michael F. Dimun, MD., LBP-87-9, 25 NRC 175 (1987).
In those circumstances, the sanctions sought do not appear to represent an abuse
of discretion.
.
Based on all of these considerations, we conclude that there is no genuine
issue of material fact to be heard and that the Staff is entitled to a decision
as a matter of law. We are therefore granting the Staff's motion for summary
disposition and terminating the proceeding on the basis thereof.

D.

Order

Based on the foregoing, and the entire record in thi~ proceeding, it is, this
25th day of April 1991, ORDERED:
1. The NRC Staff's Motion for Summary Disposition. dated March 20,
1991, is hereby granted.
2. The NRC Staff is hereby authorized to invoke the sanctions set forth in
the Order to Show Cause, dated September 19, 1990.
3. This proceeding is hereby terminated.
4. This Order is effective immediately.
5. Pursuant to 10 C.F.R. § 2.760 of the Commission's Rules otPractice, this
Memorandum and Order will constitute the final decision of the Commission
thirty (30) days from the date of its issuance, unless an appeal is taken in
accordance with 10 C.F.R. § 2.762 or the Commission directs otherwise. See
also 10 C.F.R. §2.786.
5. Any party may take an appeal from this Memorandum and Order to the
Commission by filing a Notice of Appeal within ten (10) days after service of
this Memorandum and Order. See 10 C.F.R. § 2.785 as amended OctOber 18,
1990 (55 Fed. Reg. 42,944 (OcL 24, 1990». Each appellant must file a brief
supporting its position on appeal within thirty (30) days after filing its Notice

'NRC StaffResponao to Boord Quesliona. dated AprlllS. 1991.
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of Appeal, (forty (40) days if the Staff is the appellant). An appellant's brief
must be confined to issues that the appellant placed in controversy or sought to
place in controversy. Within thirty (30) days after the period has expired for the
filing and service of the briefs of all appellants (forty (40) days in the case of
the Staff), a party who is not an appellant may file a brief in support of or in
opposition to the appeal of any other party. Briefs shall conform to the length
and format specified in 10 C.F.R. § 2.762.
THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Dr. Richard F. Cole
ADMINISTRATIVE JUDGE
Dr. Charles N. Kelber
ADMINISTRATIVE JUDGE

Bethesda, Maryland
April 25, 1991
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Charles Bechhoefer, Chairman
Dr. George C. Anderson
Lester S. Rubenstein

Docket No. 30-30691-ClvP
(ASLBP No. 91-6"36-D3-ClvP)
(EA 90-102)
(Materials LIcense No. 35-26953-01)

In the Matter of

BARNETT INDUSTRIAL X-RAY

April 30, 1991

The Licensing Board in a civil penalty proceeding approves a settlement
agreement and terminates the proceeding.

MEMORANDUM AND ORDER
(Approving Settlement Agreement and
Terminating Proceeding)
This proceeding involves a proposed civil penalty against Barnett Industrial
X-Ray (Licensee) in the amount of $7,500. In an issuance dated April 5, 1991
(unpublished), we noted that we had received telephone advice from the NRC
Staff (later confirmed by letter, also dated AprilS, 1991) that the Staff had
reached agreement in principle with the Licensee for the settlement of this
proceeding. As a result, we cancelled the prehearing conference scheduled for
April 9, 1991.
On April 16, 1991, the Licensee and Staff submitted a joint motion for
approval of a settlement agreement. Under the settlement, the Licensee has
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agreed to pay. in semiannual payments extending for a period of 6 years. the full
civil penalty of S7 .500. plus interest at 7.125% on the unpaid principal balance.
A payment schedule of essentially equal semiannual payments is included. The .
payment obligation extends for so long as the Licensee or its owner holds an
NRC materials license. with the owner responsible for a pro rata payment if
the Licensee terminates its license prior to a semiannual payment date. The
agreement is to become effective upon approval by this Board.
In a civil-penalty proceeding of this sort, where a Notice of Hearing has
been issued (see Notice dated March 8. 1991. 56 Fed. Reg. 11.297. Mar. 15.
1991). we may approve a settlement agreement that is in the public interest,
after according "due weight" to the interest of the Staff. 10 C.P.R. § 2.203. We
have reviewed the proposed settlement agreement under those standards and are
satisfied that approval of the agreement and termination of the proceeding based
thereon is in the public interest
Accordingly. it is. this 30th day of April 1991. ORDERED:
1. The settlement agreement attached hereto and incorporated 'by reference
. into this Order is approved.
2. Pursuant to §§ 81. 161(b}. 161(c}. 161(i} and 161(0} of the Atomic Energy
Act of 1954. as amended. 42 U.S.C. §§2111 and 2201(b}. (c). (i). and (o). and
10 C.P.R. § 2.203 of the Commission's regulations. this proceeding is hereby

. terminated.
3. Pursuant to 10 C.F.R. § 2.760.' this Order. and the accompanying settlement agreement, shall become effective immediately and shall become the final
order of the Commission thirty (30) days after issuance. absent further review
by the Commission.
THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer. Chairman
ADMINISTRATIVE JUDGE

Dr. George C. Anderson (by C.B.)
ADMINISTRATIVE JUDGE

Lester S. Rubenstein (by C.B.).
ADMINISTRATIVE JUDGE
Bethesda, Maryland
April 30. 1991

275

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND UCENSING BOARD

In the Matter of

Docket No•. 30-30691-ClvP
(EA 90-102)

BARNETT INDUSTRIAL X-RAY
(Materials Ucense No. 35-26953-01)

SEITLEMENT AGREEMENT
On December 31, 1990, an Order Imposing Civil Monetary Penalty in the
amount of $7500.00 was issued to Barnett Industrial X-Ray (Licensee). On
January 28, 1991, the Licensee requested a hearing on the Order imposing the
civil penalty, and the matter was referred to the Atomic Safety and Licensing
Board The NRC Staff and Mr. Loyd Barnett, individually and as owner and
president of the Licensee, hereby agree as follows:
1. In response to the Order Imposing Civil Monetary Penalty $7500.00, the Licensee withdraws its request for a hearing dated January 28, 1991, and agrees to me payment of the civil penalty in the
amount of $7500.00 plus interest at 7.125 percent per annum over a
period of six (6) years. Twelve semi-annual payments in the amount
of $756.66 will be made, with the first payment to be made May 8,
1991. Subsequent payments will be made by Mr. Loyd Barnett at sixmonth intervals, with the final payment due on November 8, 1996.
Mr. Loyd Barnett will remain responsible for making semi-annual
payments during any period that either Barnett Industrial X-Ray or
Mr. Loyd Barnett holds an NRC materials license. If the Licensee
terminates its NRC materials license prior to a semi-annual payment
date, Mr. Loyd Barnett will be responsible for pro rata payment
2. Mr. Loyd Barnett will notify the Director, Division of Accounting and
Finance, Office of Administration and Resource Management, U.S.
Nuclear Regulatory Commission, Washington, D.C. 20555 immediately after the termination or surrender of Barnett Industrial X-Ray's
NRC materials license.
3. The payment terms and procedures are set forth in the attached
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Promissory Note, which is incorporated by reference into this Settlement Agreement
4. The NRC Staff and the Licensee jointly move the Atomic Safety and
Licensing Board for an order approving this settlement agreement and
terminating this proceeding. The agreement shall become effective
upon Board .approval.
FOR TIlE U.S. NUCLEAR
REGULATORY COMMISSION,

FOR BARNETI' INDUSTRIAL

Patricia Jehle
Counsel for NRC Staff
Dated at Rockville, Maryland
this 25th day of April, 1991.

Loyd Barnett, President
Barnett Industrial X-Ray
Dated at Stillwater, Oklahoma
this _ day of April, 1991.

X-RAY,

[The Promissory Note has been omitted from this publication but can be found
in the NRC Public Document Room, 2120 L Street, NW, Washington, DC.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFRCE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley. Director

In the Matter of

Docket No. 50·220

NIAGARA MOHAWK POWER
CORPORATION
(NIne Mile PoInt Nuclear Station.
UnIt 1)

April 2. 1991

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by Ms. Rosemary S. Pooler of the Atlantic States Legal Foundation, Inc.,
on behalf of Retire Nine Mile 1. Petitioner requested the Nuclear Regulatory
Commission (NRC or Commission) to institute a proceeding to modify, suspend,
or revoke Niagara Mohawk Power Corporation's (NMPC) license to operate
Nine Mile Point Nuclear Station, Unit 1 (NMP-l), until such time as NMPC
demonstrated that it had the requisite management capability to operate a nuclear
power plant, until such time as the torus was repaired, and until such time
as NMPC implemented every outstanding generic letter and bulletin relating
to safety. As bases for this request, Petitioner alleged that (1) the most
recent Systematic Assessment of Licensee Performance (SALP) report showed
evidence of managerial incompetence at NMP-l; (2) there is continuing evidence
of thinning of the torus walls, and therefore the plant should not be allowed to
restart before the torus is repaired; and (3) the history of NMPC's management,
together with the specific questions relating to restart, call for a different standard
at NMP-l from that applied to other plants with regard to implementation of all
safety issues raised by generic letters and bulletins.

SALP:

PURPOSE

The Systematic Assessment of Licensee Performance (SALP) program is an
. integrated agency effort to collect and evaluate available agency insights, data,
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and other information on a plant/site basis in a structured manner in order to
assess and better understand the reasons for a licensee's performance. The
program is intended to be sufficiently diagnostic to provide a rational basis for
allocating NRC resources and to provide meaningful feedback to the licensee's
management regarding the NRC's assessment of the licensee's performance in
each of the assessed areas.
SALP:

RELATION TO ENFORCEMENT

The NRC Staff may take enforcement action independent of the SALP
program. The Staff does not delay taking such action because of an ongoing
SALP process.
TECHNICAL ISSUES DISCUSSED:

MANAGEMENT COMPETENCE

The NRC Staff reviewed NMPC's' Restart Action Plan (RAP), in which
NMPC identified the underlying root causes of why its management had not
been effective in recognizing and remedying problems and identified corrective
action objectives and specific corrective action to address the underlying root
causes. The Staff agreed with NMPC's identification of the underlying root
causes in the RAP as the s~urce of NMPC's management problems. The Staff
identified no other root causes. The Staff concluded that, as of May 1990,
NMPC had corrected the underlying root causes identified in the RAP, and that
NMPC management was competent to operate NMP-1.
RULES OF PRACTICE:

SHOW·CAUSE PROCEEDING

Where petitioner supplies no new information and available information
shows that th~ licensee satisfies the Commission's regulations, there is no basis
for instituting a proceeding pursuant to 10 C.F.R. § 2.206.
TECHNICAL ISSUES DISCUSSED:

TORUS WALL TIDCKNESS

Data on torus wall thickness at NMP-1 demonstrate that the torus wall
thickness is adequate to meet the ASME Code design-basis allowable stresses,
in accordance with the Commission's regulations. Accordingly, the torus meets
the required acceptance criteria for continued operation, and NMP·1 can be
safely operated for one more fuel cycle.
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GENERIC COMMUNICATION:

IMPLEMENTATION

Where petitioner has not presented a basis for applying a standard to one
licensee to implement actions requested in generic communication different from
the standard applied to all other licensees, no different standard will be applied,
and the licensee's aIleged failure to satisfy the different standard, even if true,
would not be a basis to institute a proceeding pursuant to 10 C.P.R. § 2.206.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
On July 26, 1990, Ms. Rosemary S. Pooler (petitioner) of the Atlantic States
Legal Foulldation, Inc., on behalf of Retire Nine Mile I, filed a Petition in
accordance with 10 C.F.R. §o2.206 with the Nuclear Regulatory Commission
(NRC or Commission). The Petition was referred to the Director, Office of
Nuclear Reactor Regulation (NRR), for consideration.
The Petition asked the NRC to institute a proceeding to modify, suspend, or
revoke Niagara Mohawk Power Corporation's (NMPC's or Licensee's) license
to operate Nine Mile Point Nuclear Station, Unit 1 (NMP-l), until such time as
NMPC demonstrates that it has the requisite management capability to operate
a nuclear power plant, until such time as the torus is repaired, and until such
time as NMPC implements every outstanding generic letter and buIIetin relating
to safety. As bases for this request, the Petition alleges (1) the most recent
Systematic Assessment of Licensee Performance (SALP) report shows evidence
of managerial incompetence at NMP-l; (2) there is continuing evidence of
thinning of the torus waIls, and therefore the plant should not be aIlowed to
restart before the torus is repaired; and (3) the history of NMPC's management,
together with the specific questions relating to restart, call for a different standard
at NMP-l from that applied to other plants with regard to implementation of all
safety issues raised by generic letters and bulletins.
In letters of May 14, 1990, and July 26, 1990, to the Commissioners, further
questions are specified relating to the bases stated for the Petition.
By letter dated August 31, 1990, I acknowle4ged receipt of the Petition and
informed the Petitioner that appropriate action would be taken on the Petition
within a reasonable time.
The Petition was placed in the Public Document Room and a copy of the
Petition was sent to NMPC which provided the NRC with comments by letter
dated October 25, 1990.
I have now completed my' evaluation of the Petition. For the reasons given
in the discussion below, the Petitioner's request for action is denied.
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BACKGROUND
NMP-l was shut down in December 1987 when a manual scram was initiated
in response to a feedwater transient. The unit initially remained shut down
because of extensive problems in NMPC's inservice inspection (lSI) program
for NMP-l. NMP-l was operating at the end of a 417-day run when it was
shut down. As a result of a March 1988 inspection, Confirmatory Action
Letter (CAL) 88-13 was issued to formalize the Licensee's commitments to
correct documentation deficiencies in NMPC's licensed operator requalification
program. To address a broader spectrum of performance deficiencies that were
identified before and subsequent to the December 1987 shutdown, CAL 88-17
was issued on July 24, 1988, superseding CAL 88-13 and documenting NMPC's
commitment not to restart the unit until corrective actions for these broader issues
were completed and restart was authorized by the NRC Regional Administrator
for Region I. In addition to the lSI and requalification program concerns,
the broader spectrum of performance deficiencies included inoperable firebarrier penetrations that had been repeatedly inspected by the Licensee without
uncovering the deficiencies (Inspection Repon Nos. 50-220/88-15 and SO410/88-15, dated June 7,1988) and significant weaknesses in the implementation
of emergency operating procedures (Inspection Repon Nos. 50-220/88-22 and
50-410/88-23, dated July 8, 1988).
NMP-l was placed on the NRC's list of plants warranting close monitoring
in June 1988. This action was the result of NRC senior managers' evaluation
of the plant's performance on the above issues as well as findings contained in
the then-most-recent Systematic Assessment of Licensee Performance (SALP)
Final Repon (Report Nos. 50-220/86-99 and 50-410/87-99, dated July I, 1988)
regarding NMPC's management weaknesses, NMPC's failure to seek out problems and correct them before they became regulatory concerns, and the limited
success of previous Licensee efforts to bring about long-term changes in performance at NMP-l. This close monitoring has included a major increase in
inspection activity and the establishment of a Restart Assessment Panel to evaluate (1) the adequacy of the Licensee's Restart Action Plan (RAP) and (2) the
effectiveness of the Licensee's implementation of the RAP.
CAL 88-17 documented the Licensee's agreement not to restart NMP-l until
the Licensee had taken certain corrective actions, which were to include (1)
an assessment of the root causes of why NMPC's line management had not
been effective in recognizing and remedying problems; (2) preparation of a
RAP identifying all actions to be completed before startup and a schedule
for completion of all other actions to be completed after startup that were
needed to address the root causes identified in the item (1) effort; and (3) a
written report identifying (a) NMPC's basis for concluding that NMP-l was
ready for restart, (b) a self-assessment of the implementation of the RAP, and
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(c) NMPC's conclusions regarding whether line management possessed the
appropriate leadership skills to prevent or to detect and correct future problems.
DISCUSSION
The Petitioner requested the NRC to institute a proceeding to modify,
suspend, or revoke NMPC's license to operate NMP-l until such time as NMPC
demonstrates that it possesses the requisite management capability to operate a
nuclear power plant, until such time as the torus is repaired, and until such time
as NMPC implements every outstanding generic letter and bulletin relating to
safety. I also note that by letter dated May 14, 1990, from the Petitioner to the
Commission, the Petitioner expressed a number of concerns regarding NMP1. The concerns expressed in the May 14, 1990 letter were similar to those
again raised in the July 26, 1990 letter. The NRC Staff's detailed comments
addressing specific questions and concerns raised in the May 14, 1990 letter
were provided in an enclosure to a letter dated June 21, 1990, from Chairman
Carr to the Petitioner. The following discussion addresses the bases asserted by
the Petitioner as supporting its request for action.
1. There is continuing evidence of a lack of management technical competence and integrity to operate Nine Mile Point Nuclear Station. Unit 1. Specifically. can the Commission be sure that the health and safety of the public can
be assured given the most recent SALP report which continues to document
operator failure?
The NRC's SALP program is an integrated agency effort to collect and

evaluate available agency insights, data, and other information on a plant/site
basis in a structured manner in order to assess and better understand the reasons
for a licensee's performance. The manner in which a licensee meets regulatory
requirements and the degree to which a licensee seeks to improve performance
are both measures of a licensee's commitment to nuclear safety and plant
reliability. The program is supplemental to normal regulatory processes used to
ensure compliance with NRC rules and regulations. The program is intended to
be sufficiently diagnostic to provide a rational basis for allocating NRC resources
and to provide meaningful feedback to the licensee's management regarding the
NRC's assessment of the licensee's performance in each of the assessed areas.
It should be noted that ihe SALP program assesses a licensee's performance
during the entire assessment period and, therefore, poor performance in part of·
the period may adversely affect the licensee's overall rating.
Independent of the SALP program, whenever the NRC Staff detects violations
of NRC requirements, the NRC Stafr takes enforcement action, as appropriate,
in accordance with its "General Statement of Policy and Procedure for NRC
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Enforcement Actions," 10 C.F.R. Part 2, Appendix C. The Staff does not delay
taking such action because of an ongoing SALP process.
The most recently published Final SALP Report for NMP-l assessed Licensee
performance for the period March I, 1989-February 28, 1990. The final report
for this assessment period was issued on August I, 1990, as Report Nos. 50220/89-99 and 50-410/89-99. At the time the SALP was performed, NMP-l
was shut down and NMPC was taking action to respond to the issues set forth
in CAL 88-17. Although this SALP report identified several areas of concern
regarding management issues that were acknowledged by NMPC in its response
dated July 2, 1990, to the May 7, 1990 SALP Board report, the SALP program
and the resulting SALP report were not, and were not intended to be, used by the
NRC Staff to evaluate the readiness of NMP-l for restart. Rather, the specific
actions that NMPC was required to implement before restart, and which were
identified in CAL 88-17, were evaluated by an NRC Restart Assessment Panel.
This evaluation, in tum, served as the basis for the NRC's restart decision.
CAL 88-17 confirmed that the Licensee would:
1. determine and document its assessment of the root causes of why
NMPC's management had not been effective in recognizing and
remedying problems;
2. prepare a proposed restart action plan and submit it to the NRC,
Region I Regional Administrator, for review and approval; and
3. provide a written report regarding the readiness ofNMP-l for restart.
In response to items 1 and 2 of CAL 88-17, the Licensee prepared a RAP which
was submitted to the NRC by letter dated December 21, 1988. Revision 1 to
the RAP was submitted by letter dated March 2, 1989, and Revision 2 was
submitted by letter dated July 11, 1989, to accommodate NMPC initiatives and
in response to Staff comments during the NRC Staff's review of the RAP. In
brief, the RAP described the process used to develop the RAP, identified five
underlying root causes (URCs) responsible for management's ineffectiveness in
recognizing and remedying problems, identified corrective action objectives and
specific corrective actions to address the URCs, and also identified corrective
action plans for eighteen specific issues that are listed in Table 1 of the RAP.
The five URCs identified in the RAP were as follows:
1. The management tasks of planning and goal setting have not kept pace
with the changing needs of the· Nuclear Division and with changes
within the nuclear industry.
2. The process for identifying and resolving issues before they become
regulatory concerns was less than adequate in that no integrated or
consistent process was used to identify, analyze, correct, and assess
problems in a timely way.
3. Management's technical focus has created an organizational culture
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that diverts attention away from the needs of employees and effective
use of employees .
. 4. . Standards of performance have not been defined or described sufficiently for effective assessment, and self-assessments have not been
consistent or effective.
5. Lack of effective teamwork within the Nuclear Division and with support organizations is evidenced by lack of coordination, cooperation,
. and communication in carrying out responsibilities.
In September 1988, the NRC Staff convened a Restart Assessment Panel
comprised of senior representatives from NRC Headquarters and Region I for
the review of NMP-l restart-related issues, including the RAP. The Restart
Assessment Panel evaluated the adequacy of the RAP. In addition, an NRR
Special Team Inspection (STI) was conducted from January 31, 1989, to March
'3, 1989, to independently determine the root causes of NMPC performance
deficiencies (Inspection Report Nos. 50-220/89-200 and 50-410/89-200, dated
May 10, 1989). The STI agreed with NMPC's identification of the five URCs as
the source of NMPC's management problems. Furthermore, the STI identified
no new root causes, but noted additional examples of previously identified
problems. On the basis of the Staff's review of the RAP, which included
consideration of comments on the RAP received from the public at a meeting
held in Oswego, New York, on August 23, 1989, and the results of the
STI, the Restart Assessment Panel concluded that the Licensee had thoroughly
researched, evaluated, and documented in the RAP the root causes of its previous
• inability to effectively manage the operation of NMP-I, as well as the eighteen
specific issues listed in Table 1 of the RAP. The panel also concluded that
the RAP identified the essential corrective actions necessary to effect overall
performance iJriprovements at NMP-I. Therefore, by letter dated September 29,
1989, the NRC Staff approved the RAP and considered action items 1 and 2 of
CAL 88-17 to be complete.
By letter dated September 8, 1989, the Licensee submitted a Restart Readiness Report (RRR) in response to the third action required by CAL 88-17. The
RRR provided NMPC's evaluation of the effectiveness of the corrective actions
contained in the RAP. The RRR concluded that NMP-I was physically ready to
operate and that NMPC had the management and leadership skills necessary to
safely operate NMP-I subject to the completion of certain items clearly identified in the RRR.
In October 1989, the NRC Staff conducted a 2-week Integrated Assessment
Team Inspection (IATI) to review the Licensee's implementation of the RAP
in resolving the five URCs of past management effectiveness issues (Inspection
Report 50-220/89-81, dated November 8, 1989). In summary, the IATI team
concluded that the RAP was well disseminated within the Licensee's organization and generally understood. However, the degree to which the plan had
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been effectively implemented varied. The team noted clear improvement in performance related to the areas of planning and goal setting, organization culture,
and teamwork (URCs 1,3, and 5). The IATI team findings in these areas are
summarized as follows:
In regard to URC No. I, the IATI team noted that upper management levels
had instituted a management-by-objectives (MBO) system and had implemented
it to varying degrees down to the first-line supervision level (non-union representation). Below this first-line supervision level, the majority of working-level
personnel had been given a pamphlet on vision, mission, goals, and standards of
performance, which was developed by the Nuclear Division in 1989. Employees
understood that its contents represented the objective for performance that they
should strive to achieve. Working-level personnel were generally achieving this
objective. Overall, the team concluded that NMPC had clearly improved its
performance in the area of planning ~d goal setting.
With regard to URC No.3, the IATI team found that most individuals
in NMPC's staff accepted the bases for and actions associated with the plan
to improve performance. However, one example to the contrary existed in
that management was not properly controlling overtime according to technical
specification guidelines. Notwithstanding this example, the team concluded that
NMPC had clearly improved its overall performance in the area of organizational
culture.
With respect to URC No.5, the IATI team noted good overall cooperation
among departments, and especially observed how well the operations and
training departments worked together. From interviews, the team learned that
the plant staff felt free to seek clarification regarding supervisory decisions.
Overall, the team concluded that NMPC had clearly improved its performance
in the area of teamwork.
Although it noted some signs of improvement, overall, the IATI team
considered performance in the areas of problem solving and standards of
performance and self-assessment to be weak (URCs 2 and 4). However, the
team identified no fundamental flaws during the inspection to indicate that the
RAP was inadequate.
R>l1owing the IATI, the Licensee continued with its implementation of the
RAF. During the period April 30-May 11, 1990, the NRC Staff conducted
a Readiness Assessment Team Inspection (RATI) (Inspection Report No. 50220/90-80, dated June I, 1990). This inspection made performance-based assessments of NMPC activities to determine whether sufficient progress had been
made in resolving the previously identified URCs of management deficiencies
to support the restart of the unit The RATI team assessed the effectiveness of
NMPC's performance in five functional areas: (1) plant operations, (2) radiological controls, (3) maintenance and surveillance, (4) engineering and technical
support, and (5) safety assess~ent and quality verification. The team also eval-
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uated the material condition of the plant and overall management readiness to
suppon restan and operation of the unit.
The RATI team determined that the Licensee had made adequate progress
in resolving the two URC areas that the IATI formerly judged to be weak.
Specifically, these URC areas were URC No.2, ''Problem Solving," and URC
No.4, "Standards of Performance and Self-Assessment" TIle RATI team
findings in these areas are summarized as follows: With regard to URC No.
2, effective use of engineering suppon for problem solving was noted by the
team. A notable area of improvement had been the integration of the system
engineering function into daily plant activities. The use of contract engineering
suppon was noted to be effective. Root cause analyses developed by both
NMPC and contract engineering personnel were generally good. With regard to
URC No.4, the team noted an overall attitude change in line with the standards
of performance that.had been developed by NMPC. Positive acceptance of these
standards of performance was noted in all the functional areas evaluated by the
team. Specifically, improvement in the standards of performance was noted
in the areas of procedural adherence, procedure quality, work control package
quality, plant housekeeping, attention to industrial and radiation safety practices,
communications and teamwork. The readiness assessment team also determined
that NMPC had sustained its level of performance in the other three URC areas,
namely, ''Planning and Goal Setting" (URC No. I), "Organizational Culture"
(URC No.3), and "Teamwork" (URC No. 5). The RATI team also concluded
that NMPC had continued to improve its performance in each of the functional
areas evaluated in the inspection and particularly in the functional areas that
were rated category 3 (plant Operations, Maintenance/Surveillance, and Safety
Assessment/Quality Verification) in the most recent SALP period, which ended
February 28, 1990.
Overall, the RATI team found the material condition of the plant to be
acceptable and the plant organization capable of managing activities associated
with plant startup and operation. The RATI team concluded that corrective
actions taken by NMPC had effected appropriate changes in the control and
performance of'plant activities and in the analysis and assessment of plant events
to resolve the URCs. The team also concluded from the observation of plant
activities performed by NMPC during the inspection that the implementation
of these changes had been sufficiently effective to suppon the restan of the
unit. Subject to the completion of then-scheduled testing and stanup preparation
activities, the RATI team found no impediments to the restan of NMP-l.
Commission status briefings on the readiness for restan of NMP-l were
conducted on August 2, 1989, and May 14, 1990.
By letter dated July 13, 1990, in accordance with CAL 88-17, the Licensee
requested approval to restan NMP-l. In this letter, the Licensee reviewed
its progress in meeting the conditions of CAL 88-17 and its progress in
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implementing its RAP. On the bases summarized in its letter of July 13, 1990,
including the completion of the remaining open items it identified in its RRR,
the Licensee concluded that it was ready to resume operation of NMP-l upon
receipt of approval from the NRC's Regional Administrator for Region I.
The NRC Staff reviewed the Licensee's justification for resumption of
operation of NMP-1. By letter dated July 27, 1990, the NRC Regional
Administrator for Region I issued Supplement No.1 to CAL 88-17 authorizing
the restart of NMP-1. The detailed supporting bases for authorizing restart
were included as an attachment to CAL 88-17, Supplement No.1. In summary,
the Staff concluded that the Licensee had satisfactorily completed the three
actions described in CAL 88-17. In addition, the Staff's evaluation of the
following areas was found acceptable for plant restart: (1) NMPC's rootcause identification and corrective action process, (2) NMPC's management
organization and oversight, (3) NMPC's plant and corporate staff readiness for
restart, and (4) the physical readiness of NMP-l for restart.
The NRC Staff's approval of the restart ofNMP-l was subject to NMPC's (1)
self-assessment of its operations throughout the power ascension program and
specific conduct of a detailed assessment at each of the designated plateaus (i.e.,
25, 75, and 100% power); (2) discussion of the results of each self-assessment
with the NRC Restart Assessment Panel at each of the designated plateaus and
before commencing routine full-power operation; and (3) documentation of the
results of the Licensee's overall self-assessment of the power ascension program
after its completion and discussion of those results in a management meeting
with the NRC Restart Assessment Panel. NMPC complied with the first two of
these conditions by performing the self-assessments and discussing the results
with the NRC Restart Assessment Panel before moving beyond each of the
plateaus. NMPC complied with the third condition by documenting the results
of its overall self-assessment of the power ascension program in a letter to
the NRC, dated December II, 1990, and by discussing those results with the
NRC Restart Assessment Panel in a management meeting held at the Licensee's
training facility on December 18, 1990.
The NRC Staff has concluded that NMPC successfully completed the NMP1 power ascension test program in accordance with its program plan and in
accordance with Supplement 1 to CAL 88-17. Therefore, by letter dated
February II, 1991, the NRC Regional Administrator for Region I agreed that
NMPC had satisfied the provisions of CAL 88-17, Supplement 1. A summary
of the Staff's basis for concluding that NMPC had satisfied the commitments
specified in Supplement 1 to CAL 88-17 was included as an attachment to the
February II, 1991 letter.
NMPC's performance during the power ascension program and NMPC's
self-assessment of the power ascension program were assessed as follows by
the NRC Staff, in the attachment to the Febniary 11, 1991 letter. The Staff

288

found that NMPC's overall performance during the power ascension program
was satisfactory. Problems encountered by the plant staff were appropriately
handled and their self-assessment process and abilities clearly improved during
the power ascension program. However, because performance problems were
noted during power ascension with respect to new standards of performance and
procedural compliance, particular emphasis was subsequently placed by NMPC
in these areas. As discussed below, NMPC adequately improved its performance
in these areas. Licensed-operator response to events during the power ascens,ion
program had been good. NMP-l licensed-operator requalification program
evaluations had been performed in July 1990 and December 1990. All licensed
operators successfully passed both the written and operating portions of the
examinations. The Staff concluded that the general performance trend in the
previous months was one of improvement and the problems identified had been
promptly addressed with thorough corrective actions. The Staff found that
NMPC's self-assessment of the power ascension program was comprehensive
and critical. NMPC had performed its self-assessment of the power ascension
program through an integration of assessments done by four separate groups.
These four groups agreed on a common set of criteria for evaluating the
performance of the physical plant and personnel during the power ascension
program, with particular focus on the effectiveness of Licensee programs and
personnel conformance with established standards of performance. Management
was not driven by schedule or capacity factor in ensuring that the standards of
performance were being adhered to. The Staff concluded that NMPC appeared
to have become more effective in the implementation of the self-assessment
process as the power ascension program progressed and made appropriate
modifications to improve the process. The Staff reached the final conclusion
that the results of NRC inspections and assessments since the restart of NMP1 had been favorable and that NMPC had demonstrated sufficient capability to
safely operate and to prevent or to detect and correct problems. This conclusion,
coupled with NMPC's satisfactory completion of the commitments specified
in Supplement 1 of CAL 88-17, supported continuation of routine full-power
operation and the closing of CAL 88-17, Supplement 1.
I note that the stated objective of the Petitioner's request, to ensure that
the Licensee "demonstrates that it has the requisite management capability to
[safely] operate a nuclear power plant," is consistent with the performance
that the NRC Staff expected from the Licensee in satisfying the conditions of
CAL 88-17, Supplement I, and as discussed above, this has been satisfactorily
demonstrated by the Licensee.
The Petition does not raise any new issues regarding the technical competence
and integrity of the Licensee's management to safely operate NMP-l. The
information contained in the Petition was already known to and considered by
the NRC Staff during its evaluation of NMPC's capability to restart and operate
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NMP-l. Accordingly, with respect to the Licensee's management, I find that
the Petition contains no basis to institute such a proceeding as requested by the
Petitioner.
.

2. There is continuing evidence of thinning of the torus walls. and therefore.
the plant should not be allowed to restart before the torus is repaired.
During power operation, the primary containment for NMP-l is a pressure
suppression containment system consisting of a drywell, suppression chamber
(torus). and interconnecting vent piping. The torus contains a reserve of water,
the primary purpose of which is to serve as a heat sink during loss-of-coolant
accidents. The torus walls are fabricated from carbon steel plates. The inner
surfaces of the torus walls are not protected from corrosion. The wall thinning
results from corrosion of the inner surfaces of the wall material. NRC regulations
(10 C.P.R. § 50.55a) require that the torus be designed in accordance with
the requirements of the American Society of Mechanical Engineers Boiler and
Pressure Vessel (ASME) Code. The design requirements of the ASME Code
ensure an adequate margin of safety', provided the minimum design requirements
(e.g., minimum wall thickness) are maintained.
Thinning of the torus walls has been evident to the Licensee since the
beginning of the Licensee's measurement of wall thickness in 1975 and to the
NRC Staff at least since itS inspection in March-April 1988 (Inspection Report
Nos. 50-220188-09 and 50-410/88-08, dated June 10, 1988). The Licensee has
been monitoring the wall thickness. The Licensee's practice is to measure
the thickness every 6 months for trending purposes and for comparison to the
minimum allowable values required by the ASME Code. The NRC Staff has
reviewed the Licensee's data measurement program and the associated analyses
and has concluded, on the basis set forth below, that the Licensee may operate
NMP-l in its current condition for the remainder of the current fuel cycle,
provided surveillance of the torus continues at 6-month intervals (Inspection
Report Nos. 50-220189-28 and 50-410/89-24, dated January 29, 1990).
One of the specific technical issues included in the RAP was the issue of the
torus wall thinning. As noted in the RAP, the NRC conducted an inspection
in March-April 1988 wherein it performed independent measurements of the
torus wall thickness (Inspection Report Nos. 50-220/88-09 and 50-410/8808, dated June 10, 1988). The inspection identified deficiencies in trending
of the torus wall thickness data taken by the Licensee up to that time and
also identified a concern regarding procedures for identifying grid patterns for
thickness measurements. These concerns were also discussed in a meeting held
in the NRC Region I offices with the Licensee on April 26, 1988. During this
meeting. the Licensee was requested to provide a justification for a return to
operation, considering the condition of the torus. The Licensee responded to
these concerns by letter dated May 27, 1988. By letter dated January 12, 1989,
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the Licensee revised previous commitments and indicated that it would perform
torus shell thickness measurements every 6 months.
By letter dated November 22, 1989, the Licensee submitted a report prepared
by MPR Associates, Inc., assessing the sufficiency of the torus wall thickness
for the next operating cycle. Given the measurements of torus wall thickness
at NMP-l (available in Table 1 of Enclosure 3 to the Staff's letter to Petitioner
dated April 2, 1991) and because the minimum code-allowable torus wall
thickness is 0.447 inch, the uncertainty in the wall thickness measurement is
±O.003 inch, and the maximum corrosion rate is 0.002 inch per year, MPR
Associates, Inc., and NMPC concluded that the NMP-l torus wall thickness
satisfies the ASME Code and 10 C.P.R. § SO.SSa for the current fuel cycle of
operation. The NRC Staff issued Inspection Report Nos. S0-220189-28 and
S0-410189-24, dated January 29, 1990, covering its recent inspections on this
issue and its review of the Licensee's November 22, 1989 submittal. On the
basis of its inspections and review, the Staff concluded that NMP-l could be
safely operated for one more fuel cycle, provided that surveillance of the torus
continues at intervals of every 6 months as previously committed to by the
Licensee in its letter dated November 22, 1989, and that the torus wall thickness
is not reduced to less than 0.447 inch.
The NRC Staff's conclusion that the NMP-1 plant is acceptable for operation
in this regard continues to be based on a demonstration of adequate torus wall
thickness to meet the ASME Code design-basis allowable stresses. As noted
above, the torus has been evaluated by the Licensee and the NRC Staff and found
to meet the required acceptance criteria for continued operation. Rlrthermore,
the Licensee has committed to measure the torus wall thickness every 6 months
and is performing engineering evaluations to determine what repairs, if any,
may be required during the next refueling outage. The status of the torus wall
thickness is well known to the NRC Staff. The thickness of the torus wall
material still meets its acceptance requirements for continued operation. The
Petitioner has submitted no new information relating to this concern nor given
any reason for imposing on NMP-l requirements stricter than those set forth in
10 C.F.R. § SO.SSa. Therefore, the Petitioner has not presented the NRC with
any new facts on which to reevaluate this concern. Accordingly, I find that torus
wall thinning does not provide a basis for instituting a proceeding as requested
by the Petitioner.
3. Nine Mile Point Nuclear Station, Unit 1, should be held to a different
standard than other plants and should not be allowed to restart without
implementing all applicable NRC generic letters and bulletins relating to safety.

Generic letters and bulletins are written notifications to groups of licensees
identifying specific problems and which may recommend specific actions.
Generic letters and bulletins each provide time for implementation of proposed
actions, if any. These generic letters and bulletins normally are directed to
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all commercial nuclear power plants, including NMP-l, as appropriate to the
circumstances indicated by the information communicated in each generic letter
or bulletin.
The management and technical issues relating to the recent 2 111-year shutdown
of NMP-l have been extensively set forth, documented, and evaluated, as
previously indicated. The status of implementation of actions requested by
generic letters and bulletins was not a factor that led to the shutdown. In
addition, the adequacy of NMPC's corrective actions for the issues that led to
the plant's shutdown does not depend on whether NMPC's actions associated
with each of the NRC generic letters and bulletins have been fully implemented.
In the Licensee's development of the five URCs responsible for management
ineffectiveness or during the development of corrective actions required to
address the eighteen specific issues listed in Table 1 of the RAP, the Licensee did
not find that the lack of effective implementation of generic letters and bulletins
was a factor related to these issues. Nor, during its review, did the NRC make
any such discoveries. On the contrary, since the generic letters and bulletins
were not directly linked to the RAP and its implementation, a requirement to
fully implement all generic letters and bulletins before startup would add very
little to ensure that the Licensee had sufficiently resolved the root cause of past
performance problems to be able to safely operate the plant The Petitioner has
not presented a basis for a standard for NMP-l implementing actions requested
in generic communications different from other licensees. As described above,
the Petitioner does not set forth any valid rationale for why a different standard
in this regard should apply. Accordingly, I find that this iss~e does not form a
basis on which to institute a proceeding as requested by the Petitioner.
CONCLUSION
Our review of these three concerns contained in the Petition has identified
no information that was not already available to the NRC Staff. The bases
provided for the first two concerns reiterate previously known information. The
third concern constitutes a generalized assertion without a supporting basis.
Considering that the Petition does not offer any new information or new insights
into these issues, I find no basis for instituting a proceeding as requested by the
Petitioner.
The institution of proceedings pursuant to 10 C.F.R. § 2.202 is appropriate
only where substantial health and safety issues have been raised (see Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLI-75-8, 2
NRC 173, 175 (1975); Washington Public Power Supply System (wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 924 (1984)}. This is the standard
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that I have applied to the concerns raised by the Petitioner in this decision to
determine whether enforcement action is warranted.
fur the reasons discussed above, I conclude that the Petitioner has not raised
any substantial health and safety issues. Accordingly, the Petitioner's request for
action pursuant to 10 C.F.R. § 2.206 is denied as described in this Decision. As
provided by 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with the
Secretary of the Commission for the Commission's review. The Decision will
. become the final action of the Commission twenty-five (25) days after issuance
unless the Commission on its own motion institutes review of the Decision
within that time.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 2d day of April 1991.
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The Commission finds that its Atomic Safety and Licensing Board, in an
initial decision relating to fire protection for th~ Alpha Laboratory, fails to satisfy
the requirements in 10 C.F.R. § 2.12S1(c). Thus, the Commission provides
guidance to the Board regarding implementation of section 2.1251(c) in initial
decisions relating to Subpart L proceedings. However, the Commission does
not vacate the instant decision since no appeals were taken.

REGULATIONS:

INTERPRETATION (10 C.F.R. § 2.1251(c»

The requirements of 10 C.F.R. § 2.12S1(c) must be met in all initial decisions,
even if it seems unlikely that any party would wish to appeal any part of the
decision.
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RULES OF PRACTICE:

ADMINISTRATIVE FAIRNESS

It is not intended that licensing board decisions become unnecessarily prolix,
but fairness to the parties in a proceeding and a proper justification for the
actions taken in the proceeding require that the parties be able to understand
exactly what a decision requires them to do (or prevents them from doing), how
the decision has been reached, and the time constraints surroundiIig any appeal
from the decision.

MEMORANDUM AND ORDER
The Atomic Safety and Licensing Board has issued a first initial decisionl
relating to fire protection for a University of Missouri labomtory (the Alpha
Labomtory) that is conducting a portion of a research project designed to
demonstmte part of a new spent fuel reprocessing technology. The decision
ordered the Licensee to install a fire sprinkler system in the labomtory as a
condition for conducting any experiments with plutonium or americium, and to
take certain other actions to which the Licensee has voluntarily agreed. the NRC
Staff was ordered to amend the Licens~ accordingly. The decision also declared
a tentative conclusion that a fire in the labomtory that involves the wooden joists
(i.e., a major fire) is not credible.
The Licensee suggested that it would install a sprinkler system in the Alpha
Labomtory and neither the Licensee nor the Intervenor has taken an appeal from
the Licensing Board decision. Accordingly, this order is not intended to disturb
the outcome of the decision. However, the Licensing Board's Memorandum
and Order indicates that there is a need for the Commission to provide guidance
regarding implementation of 10 C.F.R. § 2.12S1(c) in initial decisions relating
to Subpart L proceedings.z
Section 2.12S1(c) provides that initial decisions in Subpart L proceedings
must include the following: .
(1) Findings, conclusions, and rulings, with the reasons or basis for them, on all material
issues of fact, law, or discretion presented on the record;
(2) The appropriate ruling, order, or denial of relief with its effective date; and
(3) The time within which appeals 10 the decision and a brief in support of those appeals
may be filed, the time within which briefs in support of or in opposition 10 appeals filed by
another party may be filed, and the dale when the decision becomes final in the absence of
an appeaL

lLBP-91-12, 33 NRC 253 (1991).
Z Subpart L of 10 C.F.R. Put 2 provides for infonnal hearing procedures for adjudicaticm in material. licensing

proceedings.
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These requirements must be met in all initial decisions, even if it seems
unlikely that any party would wish to appeal any part of the decision. It is not
intended that licensing board decisions become unnecessarily prolix, but fairness
to the parties in a proceeding and a proper justification for the actions taken in the
proceeding require that the parties be able to understand exactly what a decision
requires them to do (or prevents them from doing), how the decision has been
reached, and the time constraints surrounding any appeal from the decision.
In this case, the decision does not explain why a fire sprinkler system in the
Alpha Laboratory is required for safety, as opposed to being merely desirable.
The initial decision is especially puzzling in view of the Administrative Judge's
adoption of Mr. Purington's testimony that while he recommended a sprinkler
system "in view of the limited fire loading discussed [in his affidavit], sprinklers
are not mandated in the Alpha Laboratory. • • .tt The initial decision thus fails
to satisfy section 2.12S1(c)(l). It also fails to comply with section 2.12S1(c)(3)
by not sp~ifying the time for appeals, briefs, and finality. Since no appeals
have been filed, we do not vacate the decision. But in the future, we expect
more rigorous adherence to the requirements of these regulations.
It is so ORDERED.
For the Commission'·
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 31st day of May 1991.

3 Commissioner Remick
approved iL

Wli

not present for the alIirmatim of !hi. order; if he had been present he would have
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ALAB-947

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
AdmInistrative Judges:

G. Paul Bollwerk, III, Chairman
Alan S. RosenthalHoward A. Wilber

Docket Nos. 50-443-0L
50-444-0L
(OffsJte Emergency
Planning Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et sl.
(Seabrook Station, Units 1
and 2)

May 10, 1991

In reviewing LBP-89-32, 30 NRC 375 (l989), and related rulings as they
encompass the Licensing Board's merits disposition of intervenor challenges to
the adequacy of the Seabrook Plan for Massachusetts Communities and the June
1988 full participation emergency response exercise, the Appeal Board affmns
those Licensing Board rulings and findings that were the subject of properly
briefed intervenor appeals. In addition, the Appeal Board dismisses as moot
intervenor appeals from the Licensing Board's decision in LBP-89-33, 30 NRC
656 (1989), explaining its conclusion that certain matters remanded in ALAB924, 30 NRC 331 (1989), did not forestall the Board's authorization of staff
issuance of a full-power operating license for the Seabrook facility.

-Mr. Rosenthal resigned fran the Appeal Pand effective April 13. 1991. Although therefore unlvai1lble to
review any final editorial. revisions. he fully puticipaled in the prcpantion of Ihi.s opinion and wishes to be
recorded IS concuning in aU of the determinations reached th=in.
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EMERGENCY PLANNING:
EMERGENCY PLAN(S):

FEMA REVIEW

UTILITY PLAN AS SUBSTITUTE

The Federal Emergency Management Agency (FEMA) has the authority to
review a utility-sponsored emergency response plan in instances when, because
of governmental nonparticipation, no state or local government emergency plans
have been prepared. See CLI-89-8, 29 NRC 399, 417-18 (1989): Long Island
Ughting Co. (Shoreham Nuclear"Power Station, Unit 1), ALAB-903, 28 NRC
499,507 (1988). See also CLI-90-3, 31 NRC 219,249 n.47 (1990) (Commission
"immediate effectiveness" review decision).

RULES OF PRACTICE:

CONTENTIONS; DISCOVERY

A formal discovery request for documents relative to an emergency response
exercise for use in litigation concerning the exercise would not lie in the absence
of admiued contentions regarding the exercise. See Florida Power &: Light
Co. (St. Lucie Nuclear Power Plant, Unit 1), ALAB-893, 27 NRC 627,630 &
n.l0 (1988). See also 10 C.F.R. § 2.74O(b)(1).

EMERGENCY PLANNING:

EVACUATION TIME ESTIMATES

In conformity with the applicable NUREG-0654 guidance and as part of the
planning process, both evacuation time estimates (ETEs) and a study supporting
those estimates should be prepared covering all jurisdictions within a multi-state
plume exposure pathway emergency planning zone (Epz). See NUREG-0654
(Rev. 1) Criterion IJJ.8; id. (Rev. 1, Supp. 1) Criterion IIJ.I0.l.

EMERGENCY PLANNING:

EVACUATION TIME ESTIMATES

Evacuation time estimates (E1Es) are one of the primary tools utilized by
decisionmakers in choosing the appropriate protective action recommendation
(PAR) for the general public in the event of a radiological emergency. They
supply information cardinal to a decision wheth"er, for example, sheltering or
evacuation is the appropriate protective action in a given instance.

EMERGENCY PLANNING:
(NUREG-0654)

REGULATORY GUIDANCE

Given the status of NUREG-0654 criteria as "gUidance," a failure by applicants to comply with its provisions would not necessarily compel a finding
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that their planning efforts lacked the requisite reasonable assurance. See ALAB935,32 NRC 57, 70 & n.49 (1990).
LICENSING BOARD(S):
ISSUES)

RESPONSIBILmES (RESOLUTION OF

Licensing Board-assigned tasks of ensuring preparation of a revised ETE
study prior to full-power licensing and of monitoring the study's accuracy and
readability were no more than ministerial undertakings, and thus were properly
left to the NRC staff (and FEMA) without further Board supervision. See, e.g.,
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-781, 20 NRC 819, 835 n.58 (1984); Louisiana Power and Ught
Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076,
1103-06 (1983). See also Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit I), ALAB-911, 29 NRC 247, 263 n.97 (1989).
EMERGENCY PLANNING: EVACUATION TIME ESTIMATES;
REGULATORY GUIDANCE (NUREG-06S4)
In stating that U[e]ach special facility shall be treated on an individual basis"
in preparing E1Es for the special facility population, NUREG-0654 (Rev. I),
App. 4, at 4-10, NUREG-0654 seeks to ensure that, given the potential diversity
of that population, each facility has been reviewed so that all factors that may
affect significanUy the evacuation time from a particular facility have been
incorpomted in the E1Es for the special facility population genemlly.
RULES OF PRACTICE: DISMISSAL OF APPEAL (FAILURE TO
BRIEF ISSUES PROPERLy)
By failing to specify what errors were made by the Licensing Board or to
explain why the Board was wrong, argument in appellant's brief is wholly
inadequate to merit further Appeal Board considemtion of issue appellant seeks
to mise. See ALAB-942, 32 NRC 395, 413 n.46 (1990). See also Georgia
Power Co. (VogUe Electric Genemting Plant, Units 1 and 2), ALAB-872, 26
NRC 127, 131 (1987); Public Service Elecctric and Gas Co. (Salem Nuclear
Genemting Station, Unit I), ALAB-650, 14 NRC 43, 49-51 (1981), afJ'd sub
nom. Township of Lower Alloways Creek v. Public Servo Elec. & Gas Co., 687
F.2d 732 (3d Cir. 1982).
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EMERGENCY PLAN(S):

CONTENT (DEFICIENCIES IN)

Any assertion of error regarding Licensing Board findings concerning the
sufficiency of facility, equipment, or personnel resources must be supported by
a precise identification of both (1) the additional resources that are purportedly
necessary; and (2) the record support for the claim that those resources are in
fact necessary in order to ensure the fulfillment of the ''reasonable assurance"
standard embodied in the emergency planning regulations.
EMERGENCY PLAN(S):

UTILITY PLAN AS SUBSTITUTE

EMERGENCY PLANNING: ABSENCE OF STATE AND LOCAL
GOVERNMENT PARTICIPATION

The essence of the realism rule, as set forth in 10 C.F.R. § 50.47(c)(I)(iii), is
that in the evaluation of the adequacy of a utility-sponsored emergency response
plan, the NRC will recognize "the reality that in an actual emergency, state and
local government officials will exercise their best efforts to protect the health
and safety of the public." The rule, however, was intended to have application
only to "those persons in leadership positions (such as governors, mayors, civil
defense directors, and state police superintendents) whose regular duties include
the initiation of measures to protect the public health and safety in the event of
an emergency that puts the populace at risk." ALAB-937, 32 NRC 135, 148-49
(1990).
EMERGENCY PLANNING:

RESPONSE PERSONNEL

Apart from the realism rule as promulgated in section S0.47(c)(I)(iii), there
is reason to assume that "because of the nature of their regular duties, most
individuals in certain occupations will respond in emergency situations," for
example, "police officers, professional firefighters, and civil defense workers,
all of whom routinely confront emergencies in the discharge of their assigned
functions." ALAB·937, 32 NRC at 149 n.44.
EMERGENCY PLANNING:
(NUREG-0654)

REGULATORY GUIDANCE

NUREG·0654 (Rev. 1, SUpp. 1) Criterion II.A.4, which declares that "[t]he
offsite response organization [(ORO)] shall be capable of continuous (24·hour)
operations for a protracted period," cannot be read to mean that each response
function performed by ORO personnel must be continuously sustained. Rather,
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the temporal adequacy of the ORO's response capability for any of the myriad
of activities undertaken under its auspices will depend on the function being
performed.

EMERGENCY PLANNING:
EMERGENCY PLAN(S):

TRAINING

TRAINING

There is no regulatory requirement that training of first- and second-shift
emergency response personnel must be identical. Accordingly, irrespective of
. what training is provided first-shift personnel, the question of the sufficiency of
the training accorded second-shift personnel turns on whether they have received
enough training to discharge their responsibilities properly.

EMERGENCY PLAN(S):

CONTENT (PROTECTIVE MEASURES)

Within any reactor facility's EPZ a diversity of potential shelter structures
with different dose reduction factors is likely to be encountered (e.g., office
buildings, frame houses with or without basements, brick houses with or without
basements). To address this diversity, planners view the population within the
EPZ as a whole and use the reduction value applicable to the most vulnerable
portion of the population, i.e., those who in appreciable numbers would have to
rely upon structures with the least effective shielding factor.

EMERGENCY PLAN(S):

CONTENT (SUFFICIENCy)

As the Commission made plain in the Statement of Consideration accompanying its 1987 rulemaking concerning plan evaluation in the face of state or local
government nonparticipation, any consideration of plans such as the Seabrook
Plan for Massachusetts Communities (SPMC) is to be done "without comparing
them to other emergency plans, real or hypothetical. The final rule makes clear
that every emergency plan is to be evaluated for adequacy on its own merits,
without reference to specific dose reductions which might be accomplished under the plan or the capabilities of any other plan." 52 Fed. Reg. 42,078, 42,085
(1987).

EMERGENCY PLAN(S):

CONTENT (DEFICIENCIES IN)

When challenging a plan based upon the results of an exercise (as opposed to
a challenge to the plan itself), under the applicable "fundamental flaw" standard
the focus of intervenor efforts must be on identifying imperfections in a pivotal
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element of the plan so pronounced that those shortcomings can be corrected
only through substantial redesign of the plan.

EMERGENCY PLAN(S): EMERGENCY PLANNING ZONES
(SPECIAL POPULATION)
In the absence of some concrete information establishing that an allegedly
unreported special needs population has more than a de minimis presence in the
EPZ. no cause exists for invalidating the entire survey intended to identify such a
population. Rather, the appropriate response is to ensure that additional efforts
are made to eliminate any uncertainty about the identification of the special
needs population.

LICENSING BOARD(S):
ISSUES)

RESPONSIBILmES (RESOLUTION OF

In requiring as condition of licensure that applicants ensure that all special
facilitieS will be contacted within a period of ninety minutes from the time the
emergency notification process begins, the Licensing Board acted appropriately
in leaving verification of this corrective measure to the staff. The Board's
specific direction in defining the notification time frame clearly makes this a
mauer of objective analysis appropriate for staff verification.

LICENSING BOARD(S):
ISSUES)

RESPONSIBILmES (RESOLUTION OF

In directing that applicants create procedures to schedule returning evacuation
vehicles for use in reuniting parents and children and to transport reunited
transit-dependent families to their assigned SPMC congregate care facilities,
the Licensing Board set forth a clearly defined responsibility that is well within
the bounds of those remedial activities that properly can be referred to the staff
for verification.

EMERGENCY PLAN(S):

CONTENT (DEFICIENCIES IN)

Existence of unresolved legal dispute over applicants' planned use of facility
as staging area is not sufficient to require Licensing Board to reserve judgment
on the adequacy of the facility, particularly given adverse judicial determination
already visited upon the pwported zoning dispute. See Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-905, 28 NRC 515, 519
(1988).
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EMERGENCY PLANNING:
ARRANGEMENTS

MEDICAL SERVICES

EMERGENCY PLAN(S): CONTENT (ARRANGEMENTS FOR
MEDICAL SERVICE TO THE PUBLIC)
Unlike transportation planning, host hospital capacity planning is not fueled
by the concern that there be assurance that every patient EPZ hospitals can
.possibly hold can be moved from the most potentially hazardous area. Instead,
its focus is on the availability of hospital beds in sufficient numbers to ensure
that, once outside the area of immediate danger, EPZ hospital patients can be
reestablished in a clinical environment in a relatively expeditious manner.
EMERGENCY PLANNING:
ARRANGEMENTS

MEDICAL SERVICES

EMERGENCY PLAN(S): CONTENT (ARRANGEMENTS FOR
MEDICAL SERVICE TO THE PUBLIC)
Disputed testimony in the nature of a dissertation on what ideal planning
and resource allocation would be for the long-term handling of radiologically
injured persons that does not discuss (or even reference) the requirements of
applicable NRC regulations and guidance regarding assistance to contaminated
injured individuals, or provide any insight on how the SPMC fails to fulfill those
requirements, was properly rejected as failing to provide information relevant
to the central issue of the adequacy of the SPMC's provisions on care for the
radiologically injured.
EMERGENCY PLAN(S):

CONTENT (DEFICIENCIES IN)

In advance of judicial determination (so far apparently lacking) upholding
validity of Massachusetts agency's interpretation and application of state statute
as requiring out-of-state ambulance companies to retract their commitments to
provide services to applicants until licensed, Licensing Board did not err in
rejecting agency "cease and desist" letters for lack of relevance. See Shoreham.
ALAB-905, 28 NRC at 519.
APPEAL BOARD(S):

STANDARD OF REVIEW

In reviewing Licensing Board factual findings, Appeal Board will not overturn findings unless persuaded that the record evidence as a whole compels a
different result. See. e.g .• General Public Utilities Nuclear Corp. (Three Mile
Island Nuclear Station, Unit No. I), ALAB-881, 26 NRC 465, 473 (1987).
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EMERGENCY PLAN(S):

MONITORING CAPACITY

In the absence of contrary evidence, the Licensing Board is entitled to treat
as presumptively correct the FEMA conclusion that for planning purposes it
can be assumed that a minimum of twenty percent of the total EPZ permanent
and transient population would require or seek monitoring in the event of a
radiological emergency. See ALAB-924, 30 NRC 331, 360 (1989), petitions for

review pending.
RULES OF PRACTICE:

CONTENTIONS (PURPOSE; SCOPE)

"The reach of a contention necessarily hinges upon its terms coupled with
its stated bases. We have long Jield that one purpose of the requirement in
10 C.F.R. 2.71 4 (b) that the bases of a contention be set forth with reasonable
specificity is to put the other parties on notice as to what issues they will have to
defend against or oppose. Thus, where a question arises as to the admissibility
of a contention, we look to both the contention and its stated bases. Similarly,
where, as here, the issue is the scope of a contention, there is no good reason
not to construe the contention and its bases together in order to get a sense of
what precise issue the party seeks to raise," See ALAB-899, 28 NRC 93, 97
(1988) (footnotes omitted), aff'd sub nom. Massachusetts v. NRC, 924 F.2d 311,
332-33 (D.C. Cir. 1991), petition for cert. filed, 59 U.S.L.W. 3755 (U.S. Apr.
25, 1991) (No. 90-1657).
EMERGENCY PLANNING:
(PARTICIPATION)

STATE AND LOCAL GOVERNMENT

The so-caBed "realism rule" embodied in 10 C.P.R. § 50.47(c)(I)(iii) does
not come into play when the emergency plan at issue is a state-sponsored plan.
EMERGENCY PLANNING:

RESPONSE PERSONNEL

Assumption that a firefighter will respond to a particular emergency situation
does not hinge upon whether the emergency happens to have its inception within
the borders of the community within which that individual is located.
EMERGENCY PLANNING:

RESPONSE PERSONNEL

Assumption that firefighters and others who routinely confront emergencies
in the discharge of their assigned functions will respond in emergency situations
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does not rest upon the application of principles governing legal obligations but,
rather, is rooted in a recognition of the fundamental nature of the regular duties
of, e.g., police officers and professional firefighters. Confronting emergencies
(especially in the case of firefighters) is the raison d'etre for their employment,
so it is scarcely likely they would walk away from a. genuine emergency calling
for assistance to persons at risk simply because of a perceived lack of any
enforceable obligation to provide such assistance.
EMERGENCY PLAN(S):

CONTENT (DEFICIENCIES IN)

With respect to the first of the two principal components of a fundamental
flaw as revealed in an exercise - the exercise ''reflects a failure of an essential
element of the plan" - it is not enough that "minor or isolated problems"
come to the fore on the day of the exercise. Shoreham, ALAB-903, 28 NRC at
505. As to the second ·component - the flaw "can be remedied only through a
significant revision of the plan" - the pivotal question is whether "the problem
can be readily corrected"; if so, "the flaw cannot reasonably be characterized as
fundamental. [d. at 505-06.
TECHNICAL ISSUE DISCUSSED
Emergency plans.
APPEARANCES
John 'fioaficonte, Boston, Massachusetts (with whom Allan R. Fierce, Leslie B.
Greer, Matthew T. Brock, and Pamela Talbot, Boston, Massachusetts,
were on the brief), for the intervenor James M. Shannon, Attorney
General of Massachusetts.··
Paul McEachern, Portsmouth, New Hampshire (with whom Diane Curran,
Washington, D.C., was on the joint brief), for the intervenors Town of
Hampton and New England Coalition on Nuclear Pollution, respectively.
Robert A. Backus, Manchester, New Hampshire, on the brief for the intervenor
Seacoast Anti-PoIlution League.

··Subscqucnt to Ihe filing of Ihe brief IIId Ihe presentation or oral argument. Mr. Shannon WI. IUccccdcd U
Musachuscus by Scott 1I.nhbugcr. who hIS been IUbstitutcd IS • party.
Attorney General

or
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R. Scott Hill-Whilton, Newburyport, Massachusetts, on the brief for the
intervenor Town of Newbury.
Barbara J. Saint Andre, Boston, Massachusetts, on the brief for the intervenors
Town of Salisbury and Town of Amesbury.
Judith H. Mizner, Newburyport, Massachusetts, on the brief for the intervenor
Town of West Newbury.
Suzanne P. Egan, Newburyport, Massachusetts. on the brief for the intervenor
City of Newburyport.
Thomas G. Dignan, Jr., Boston. Massachusetts (with whom George H.
Lewald, Kathryn A. Selleck, Jerrrey P. Trout, Jay Bradrord Smith,
Georrrey C. Cook, William Parker, and Barbara Moulton, Boston,
Massachusetts. were on the brief). for the applicants Public Service
Company of New Hampshire, el 01.
Mitzi A. Young (with whom Edwin J. Reis, Richard G. Bachmann, Elaine
I. Chan, Shenvin E. Turk, and Lisa B. Clark were on the brief) for
the Nuclear Regulatory Commission staff.

DECISION
In three prior decisions in this operating license proceeding involving the
Seabrook nuclear power facility, we considered a variety of challenges to the
Licensing Board's rejection at the threshold of certain contentions advanced by
intervenors Massachusetts Attorney General (MassAG); Seacoast Anti-Pollution
League (SAPL); New England Coalition on Nuclear Pollution (NECNP); the
Town of Hampton, New Hampshire; and the Massachusetts Towns of Amesbury,
Salisbury, Newbury. and West Newbury.l To a large extent, those contentions
concerned the adequacy of the Seabrook Plan for Massachusetts Communities
(SPMC),2 the emergency response plan for the Massachusetts portions of the
Seabrook plume exposure pathway emergency planning zone (EPZ) that had

lS11 AIJ\B-937, 32 NRC 135 (1990); AIJ\B-941, 32 NRC 337 (1990); AIJ\B-942, 32 NRC 395 (1990). In
AIJ\B-941, we additimaUy ccnsidered one contention that Ihe Licensing Board hid admiued and dcclded on Ihe
merits. &.32 NRC at 352-57.
2The SPMC, which wu admitted into evidence u Applicants' Ellu'bit 42, consists 0( a single volume c:mtaining
Ihe emergency plan, sevenl volumes 0( plan appendices, and a volume 0( implementing procedures (IPs). Unless
otherwise noted, aU SPMC citaticns herein IlC to Revision 0, Amendment 6.
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been devised and implemented by the Seabrook owners in the face of the thenrefusal of Massachusetts and various of its political subdivisions to participate
in the emergency planning effort. The remainder of the contentions receiving
threshold rejection were addressed to the scope or results of the JUf.e 1988 full
participation exercise of both the SPMC and the New Hampshire Radiological
Emergency Response Plan (NHRERP). the emergency response plan sponsored
by that State for the segment of the EPZ within its borders.'
Insofar as offsite emergency planning is concerned, this leaves for our
consideration such further aspects of the Licensing Board's action regarding
the SPMC or the June 1988 exercise as has been brought into question by
one or another of the previously noted intervenors or by intervenor City of
Newburyport." In substantial measure, their challenge is to the Board's findings
and conclusions in LBP-89-32' respecting contentions pertaining to the SPMC
and the exercise. which the Board accepted for disposition on the merits
following an evidentiary hearing.6

I.

STATE AND LOCAL GOVERNMENT NONPARTICIPATION
IN SEABROOK EMERGENCY PLANNING

A. A central element influencing radiological emergency response efforts
for the Massachusetts portion of the Seabrook EPZ has been the nonparticipation
of the Commonwealth and various local communities in the emergency planning
process. As a utility-sponsored, rather than a governmental emergency response
plan, the SPMC itself is the most obvious evidence of this factor. Not
surprisingly, this lack of State and local government participation is at the core of
many of the intervenors' challenges to the Licensing Board's findings concerning
the adequacy of the SPMC.
Recently. while our examination of the various matters raised by intervenors
was well along toward completion, the MassAG brought a significant new
development to our attention. On March 6, 1991, Massachusetts Governor

's•• 10 C.F.R. Put 50. App. E, §IV.F.l.
"CetUin issues pertaining 10 OMit. emergency planning are IIil1 before a cliffen:ntly constituted Appeal Boud.
'30 NRC 375 (1989).
6 A. previously observed, ' •• "'Pranote I, one such cmtention was ruled upon in ALAB·941. Also with regard
10 emergency planning for the Musachuscus EPZ. in ALAB·935, 32 NRC 57 (1990). we affirmed a sepantcly·
constituted Licensing Board', merits dctcnnination that the applicants· Vehicle Alert Notification System or VANS
emergency warning .ystem WlS in canp1iance with applicable regulatory RqUin:mcnts and guidance.
In extensive filing!, both applicants and the NRC staff have opposed the intervenors' various assignments of
error conceming the Licensing Boud', merits ruling! on the adequacy of the SPMC and the 1988 full participation
exercise. Su Applicants' Brief (Mar. 5, 1990) It 5·TI, 48·112, 114; NRC Staff Brief in Response to Intervenor
Appeal. from LBp·S9·32 and LBp·S9·17 (Mar. 21, 1990) at 14-49,69·71,79-125. Although we have carefully
cmsidcml the appellees' positions. in the interest of catc:ision we will net set forth their arguments except IS is
necessary 10 provide I full explanation of our ruling on any particular issue.
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William F. Weld signed Executive Order No. 303. In that document, of which
we take official notice in accordance with 10 C.F.R. § 2.743(i), the Governor
directed the Massachusetts Civil Defense Agency and OffiCe of Emergency
Preparedness (MCDA) to take the following measures:
1. To begin developing "the best possible emergency plans for response to a radiological emergency originating" at the Seabrook facility.
In this planning effort, the MCDA Director is to work .with the Secretary
of the Executive Office of Public Safety, as well as with other officials
ot the Commonwealth and its political subdivisions, including the six
Massachusetts communities within the Seabrook EPZ.
2. In conjunction with the Massachusetts State Police, to "begin
working with and in cooperation with the operators of Seabrook Station to ensure adequate emergency planning and the establishment of
effective warning and notification systems." ('The six EPZ communities
are "encouraged" to take similar steps.)
3. To "work with and remain in contact with the operators of Seabrook Station to ensure that an effective warning and notification system
is established as expeditiously as possible, and that emergency planning
efforts are coordinated and operational."
4. In conjunction with the Massachusetts Commissioner of Public
Health, to "work with Seabrook Station to determine the feasibility
of establishing a system to monitor off-site radiological emissions that
may emanate from Seabrook Station." (The six EPZ communities are
"encouraged" to participate in this endeavor. In addition, in its closing
paragraph, the Executive Order requests that Seabrook facility officials
work with the MCDA "on all aspects of public safety programming and
planning and support those programs in a manner that will ensure the
public's faith in the process.")
Needless to say, we must account for this dramatic change in the poSition
of the Commonwealth of Massachusetts with respect to its participation in
emergency response planning for the Massachusetts portion of the Seabrook
EPZ.' At a minimum, it has an impact upon the portion of the MassAG's
appeal, and that of some of the other intervenors as well, devoted to the
Licensing Board's interpretation and application of certain provisions of 10
C.F.R. § 50.47, the basic Commission rule concerned with emergency response
planning, which are intended to address the consequences of state and local
government nonparticipation in emergency planning.

'In an dTort 10 do 10, by unpublished order dalA:d Mm:h 8, 1991, ~ requested lhat aU the parties apprise us of
their views about the effect of Executive Order No. 303 upon the issues remaining before us for determinltion.
'Ibc MaIlAG, the City of Newburyport and the Towns of Newbury and West Newbury, the applicanu, and the
ataff filed rcsponacs 10 our directive.
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Paragraph (b) of section 50.47 sets forth the standards that must be met by
onsite and offsite plans. In paragraph (c)(l), the rule states that, although the
"[f]ailure to meet [those] standards ••• may result in the Commission declining
to issue an operating license," the applicant for such a license "will have an opportunity to demonstrate to the satisfaction of the Commission that deficiencies
in the plans are not significant for the plant in question, that adequate interim
compensating actions have been or will be taken promptly, or that there are other
compelling reasons to permit plant operations." Paragraph (c)(1) then goes on
to address the situation when the applicant "asserts that its inability to demonstrate compliance with the requirements of paragraph (b) of this section results
wholly or substantially from the decision of state and/or local governments not
to participate further in emergency planning." In such circumstances, an operating license may issue on a demonstration that (l) the inability to comply with
the paragraph (b) requirements "is wholly or substantially the result of the nonparticipation of state and/or local governments"; (2) the applicant has made a
sustained, good faith effort to obtain such participation; and (3) the applicant's
emergency plan provides reasonable assurance that facility operation will not
endanger the public health and safety. On the last score, the rule provides that,
in making its determination on the adequacy of a utility PIan. "the NRC will
recognize the reality that in an actual emergency, state and local government
officials will exercise their best efforts to protect the health and safety of the
public." Moreover, the rule establishes a rebuttable presumption that, in the
event of such an emergency, state and local officials generally will follow the
utility plan.s
In short, the resort to the so-called utility rule embodied in section 50.47(c)(l)
rested on the premise - valid at the time the rule was invoked by the Licensing
Board - that there would be no participation on the part of either the Commonwealth or its political subdivisions in the emergency planning endeavor.
Given the Executive Order, however, it is no longer important whether, as the
MassAG has maintained, correct effect was given below to the utility rule and
its presumptions regarding governmental action in the event of an emergency.'
8 The validity of this rule and its presumptions was upheld by the United States Court of Appeals for the FlfSt
Circuit in Mtu.taeluudls II. Ulliud SIDIU, 856 F.2d 378 (1st Cir. 1988).
9 M we have indicated previously, '" ALAB-942, 32 NRC at 431 n.130, in appealing the Ucensing Board',
rejection of certain of his contentions, the MassAG (with the support of inteM:nor West Newbury) has sought to
nise VlriOUS islUes concerning the BOird', application of 10 C.P.R. §50.47(c)(I).
Brief of the [MaasAG]
in Support of His Appeal of LBP-89-32 (Jan. 24, 1990) ,t 2-23 [hereinafter MaasAG Brief]; Town of West
Newbury" Brief on Appeal of the Partial Initial Decision on the SPMC LBP-89-32 (Jan. 24, 1990) at 11
[hereinafter West Newbury Brief]. Amoog olhcr things, he asserts that the BOird invoked the rule's presumptions
and allowed license issuance without having sufficient record evidence to IUpport a finding that applicanta
complied with certain threshold noquimnents; erred in concluding that the findings of the FcdcnI Emergency
Management Agency regarding the SPMC were auflicient to establish the plan" adequacy (but for governmental
nonparticipatioo) 10 IS to aupport the presumption that the nonparticipating aovcmmcnts will follow thlt plan;
improperly precluded the MaasAG from presenting evidence concerning the adequacy of an ad hoc response by
(ColllilUUd)

S,'
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For, as matters now stand, there is no room for doubt that Commonwealth emergency response officials will be active participants in emergency planning; in the
event of an actual emergency "will exercise their best efforts to protect the health
and safety of the public"; and, as part of the decreed cooperation with the
Seabrook operators, they will generally follow the SPMC unless and until
its provisions are superseded by plans devised and put into effect by the
Commonwealth itself.IO
We are satisfied that these considerations obviate, with the limited exception
discussed in Part I.B below, any further exploration of the Licensing Board's
application of· the utility rule. This is so despite the MassAG's observation that
the Executive Order does not mandate, but merely encourages, the involvement
of the Massachusetts EPZ communities.l1 While it may not be certain that
those communities will respond affirmatively to the Governor's desires, the
fact remains that the achievement of the SPMC's objectives necessitates very
little action on the part of the municipalities and, manifestly, if necessary the
Commonwealth will be able to provide any support that the muniCipalities might
otherwise be expected to fumish.1l
Insofar as the other issues presented by the appeals are concerned, we need
not pause to consider at this juncture whether, and if so to what extent. they
may have been affected by the Executive Order. It is reasonable to assume
that any alterations brought about because of the Commonwealth's involvement
will represent an improvement in emergency planning. This being so, it would
become necessary to examine the implications of that involvement only were we
to find, upon scrutiny of the intervenors' attack upon it. that the SPMC is flawed
in some material respect. For the reasons set forth in the balance of this opinion,
we find no such flaws. Thus, the result below can be affirmed irrespective of
the changes that might be wrought as a consequence of the Executive Order.
B. In addition to his concerns about the Licensing Board's general application of 10 C.P.R. § 50.47(c)(1), the MassAG, along with SAPL, has expressed
concerns about the role played by the Federal Emergency Management Agency
(FEMA) in assessing the adequacy of the SPMC as a utility plan under this and
the other provisions of section 50.47.J3 We find no merit to these challenges.

the nonparticipating governments; concluded incorrcc:tly that the Governor or Massachusetts is legally empowered
to delegate emergency response authority to applicants to cany out the utility plan; and determined without record
au~ort that the ICSpOIISC or nonparticipating governments in rollowing the utility plan would be adequate.
IS•• [MassAO"l Rcsponac to the Appeal Board Order or March 8, 1991 (Mar. 21, 1991) at 4-5.
US.. id. a14.
12Undcr thc SPMC,1hc municipalitics' main contribution to cmcrgcncy ICSpOIISC efforts is providing local police
to &Upport and rclicvc utility-supplied traffic guidcs, a task ror which, as we find in Part IV.A below,there already
are adequate Mlsslchusetts State I\:>lice resources.
13 Su MlssAG Brief It 21-23; (SAl'Ll Brid at Appeal orthc Partial Initial Dccisiat on thc (SPMC] and 1988
FEMA Graded Exercise (LBP-89-32) (Jan. 24, 1990) It 36-40 (hcrcinartcr SAPL BricC].
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1. Initially, the MassAG asserts that, at the time it conducted its review of
the SPMC, under both NRC and its own regulations FEMA lacked the legal
authority to evaluate a utility (as opposed to a government-sponsored) emergency plan. As the Licensing Board recognized,I4 in this very proceeding the
Commission previously took note of FEMA's review of the SPMC and declared that favorable FEMA findings on that plan, in accordance with 10 C.F.R.
§ 50.47 (a) (2), have the status of a rebuttable presumption.15 The Commission's
determination in this regard obviously is premised upon its judgment that FEMA
has the legal authority to review the utility plan. Although espousing a different
view, the Mas sAG has failed to present us with any argument that convinces us
we should not consider this Commission conclusion binding.
2. The MassAG also maintains that FEMA utilized an improper ''best
efforts" standard in judging the SPMC by failing to make any appropriate judgment about the plan's effectiveness. He asserts that at the root of
this deficiency is the Licensing Board's earlier ruling in the New Hampshire
emergency response plan portion of this proceeding rejecting the so-called
Sholly/Beyea/Thompson/Leaning testimony as based upon an inappropriate analysis of the purported dose savings achieved in emergency planning. The
MassAG contends that determination had the effect of changing FEMA's views
on the appropriate standards for assessing emergency plans. He concludes that,
consistent with that ruling, FEMA's findings concerning the SPMC's adequacy
simply reflect the Board's own improper "best efforts" standard and so do not
constitute an independent assessment of the SPMC that warrants the presumptive status otherwise afforded by section 50.47(a)(I). In addition, the MassAG
protests the Board's refusal to accept into evidence certain statements ofFEMA
counsel made during a deposition in which counsel declared that FEMA's review of a plan's adequacy was not based upon any particular quantitative level
of dose savings achieved. The MassAG asserts that this "stipulation" reflected
FEMA's adherence to the "best efforts" approach and thus should have been
admitted.
Although labeled as a challenge to FEMA's role in reviewing the SPMC, it
is apparent that both of these arguments are merely a variation of the MassAG's
oft-repeated theme that a judgment about an emergency plan's efficacy requires
a quantitative assessment of the dose savings achieved under the plan. In CLI-

14 Su LBP-89-32, 30 NRC II 388.
uSu CU-89-8, 29 NRC 399, 417-18 (1989). Su alto CU-90-3, 31 NRC 219, 249 n.47 (1990) (sn C01t.cxt
of the Seabrook "immediate effcctivencu" review, Commissioo notes that FEMA has reviewed the SPMC and
declares that agency', conclusiona coo=ning plan adequacy arc presumed to be cotrcCt unIcaa rebutt.cd). We
made I ,imilar finding earlier with respect to the utility plan It issue in the Shoreham proceeding. S ..
Islalld
U,hli", Co. (Shoreham Nuclear Power Station, Unit I), ALAB-9ro, 28 NRC 499, 507 (1988) (diac:uuing weight
to be Iccorded FEMA findings as rebuttable prcsumptiona 00 Ippeal of Uccnaing Board', C01cluaiona regarding
IUfliciency of utility plan).
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90-2,16 the Commission determined that the Sholly/Beyea/Thompson/Leaning
testimony on the purported dose consequences/dose savings resulting under the
New Hampshire emergency plan for a range of accident scenarios should be
excluded from consideration in that. portion of this proceeding. The United
States Court of Appeals for the District of Columbia Circuit recently upheld the
Commission's determination.J7 The court concluded that the dismissal of this
dose consequence evidence was consistent with the Commission's recognition,
through its appropriate adoption of generic emergency planning standards set
forth in 10 C.F.R. § 50.47(b), that hypothetical dose savings need not be
examined in deciding under section 50.47(a)(I) whether the provisions of a
particular emergency plan provide "reasonable assurance" of adequate protective
measures. 1I As the Licensing Board found in ruling initially upon the MassAG's
concerns regarding FEMA review, in assessing the SPMC's adequacy FEMA
has reached its judgments based upon the standards set forth in the Commission's
emergency planning regulations and guidance. 19 As this approach clearly is
consistent with Commission and judicial conclusions regarding the appropriate
framework for emergency planning analysis, the MassAG's assignments of error
are without basis.20
3. Before us, the MassAG and SAPL also assert that the Licensing Board
erred in rejecting an intervenor request that, because of the actions of FEMA
representative Richard Donovan in destroying the written comments of NRC and
FEMA evaluators regarding the June 1988 full partiCipation exercise, neither
the NRC nor FEMA should be given the benefit of the rebuttable presumption
accorded to FEMA findings under 10 C.F.R. § 50.47(a)(2). The documents at
issue, which one intervenor counsel asked to have retained in a written request
to FEMA counsel just prior to the June 1988 exercise, were destroyed by Mr.
Donovan in September 1988. At the time of their destruction, they were not the
subject of a formal discovery request before the Board, which earlier apparently
refused to entertain such a request until after intervenor contentions regarding
the exercise were admitted.l l In refusing to impose any sanctions or draw any
negative evidentiary inferences on the basis of the document destruction, the
Board stated that it accepted Mr. Donovan's explanation under oath that his
16 31 NRC 197 (1990).
17 Su Massacltu.rttu v. NRC, 924 F.2d 311. 322·30 (D.C. Cit. 1991). p,titUm/or uri. filed, 59 U.S.L.W. 3755

(U.s. Apr. 25, 1991) (No. 9()'1657).
18 Su id. at 330.
19 Su LBp·89-32, 30 NRC at 389·91.
lO With respect to FEMA '. analyaia of the SPMC, the MauAG &lao asserts that "FEMA canpletely misunderstood
'Je&lism' as that cIocuine bas devdoped in NRC law." MassAG Brief' at 22 He provides no explanation u to
why this is 10. Ilther than to cite us to one of his proposed findings before the Licensing Bovd, a portion of •
pleading filed before the Board. and the buis of one of his exercise contentions. AI we explain more fully below,
'" itt/1"tJ p. 322, this presentation is wholly inadequate to bring the maner before us.
II SU Tr. 15,008-09.
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actions had been in accordance with his normal practice and that he believed
that the destruction of the documents was not inappropriate.22
Intervenors have provided no authority (and we are aware of none) establishing that, apart from any requirements that might emanate from this litigation,
FEMA was under an obligation to preserve the documents in question.23 It also
seems apparent that, given the status of the litigation at the time the documents
were destroyed, a formal discovery request for the documents would not lie because contentions regarding the exercise had not yet been admiUed.24 Therefore,
the only question remaining, and the one directly addressed by the Licensing
Board's findings, is whether, to any significant degree, Mr. Donovan's act of
destroying the documents was founded upon improper motives or otherwise
grounded in bad faith. On the basis of Mr. Donovan's testimony on this issue,2.'l
the Board concluded that he had not acted from any base motivation. Instead,
the Board found that he simply had followed his usual practice, apparently after
seeking and receiving the advice of counsel that such action would not run afoul
of any legal restrictions. We see no justification on this record for distutbing
what is essentially a credibility finding by the Board. In any event, as the Board
noted, intervenors were afforded extensive discovery and cross-examination of
Mr. Donovan himself to compensate for the loss of the documentation, a corrective action that would eliminate any prejudice that might be argued to arise
from the destruction of the evaluation reports.:US

n.

EVACUATION TIME ESTIMATES

The balance of intervenor chaUenges to the SPMC deal with issues involving
specific planning elements. Initially, the MassAG contests the Licensing Board's·
findings regarding the adequacy of the evacuation time estimates (ETEs) utilized

22 Su LBP.89-32, 30 NRC at 397.
23While a ftlquest for the documents under the Freedom or Wonnation Act might well have hid that effect at
least for the period necessary to resolve the validity of the ftlquest, au rl1lD'ally U";ud Statu II. KI1IlUcky Utility
Co., 9Z1 F.2d 252 (6th Cir. 1991), intcrvcnon chose not to utilize that avenue.
24 S•• Florida Puw.r .& U,Iot Co. (SL Lucie Nuclear Power Plant, Unit 1). AL\B-893, 27 NRC 627, 630 &
n.10 (1988). S•• Glso 10 CF.R. f2.74O(b)(1).
2.'l S •• Tr. 21,888.94.
:us S•• LBP-89-32, 30 NRC at 397. Also with regard to FEMA, the MassAG makes the one acntcnce assertion
that Mr. Donovan's review of the SPMC was -atbitrlry and capricious" and provides u the only cuppett for this
dc:clantion a citstion to his proposed findings of fact and conclusions of law. As we note below, '11 infra p. 322,
this explanation clearly is insufficient to maintain an appeal or this mailer.
SAPL is IIOmCwhlt more fonhcoming in an additional assertion that revisions made to the FEMA draft
excrclsc report provided to the intervenors reveal the possibility that the final evsluation report WlI improperly
-cooked." Nonetheless, after reviewing the vanQUI eJtllt\ples or changes SAPL points out, along with Mr.
Donovan's tc&timony cmcerning those rcviaionl, Ie. Tr. 22,112-13, 22,121-23, 22,134-36, 22,140-46, 22,ISG-S2,
we find that the revisions in question were entirely reasonable and do not evidence any ancmpt to adjust the final
~ improperly.
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for the SPMC. He asserts that the Board's determinations encompassed several
purponed deficiencies, including: (1) failure to prepare an evacuation time
study for the Massachusetts portion of the EPZ; (2) planners' utilization of a
''regional" approach to Em calculations that do not provide accurate Ems for
individual Massachusetts communities; (3) failure to calculate Ems for special
facilities on an individual basis; and (4) errors in the calculation of the impact of
''returning commuters" on evacuation times.27 We address each of these concerns
in turn.
A. As noted previously in ALAB-932,28 for emergency planning purposes
the Seabrook EPZ has been divided into seven Emergency Response Planning
Areas (ERPAs). Two of these areas cover the Massachusetts portion of the
EPZ. In turn, regions consisting of one or more ERPAs have been established
on the basis of direction (i.e., north, south, or west) and spatial extent (i.e.,
beach area. two miles, five miles, EPZ boundary) relative to the Seabrook
station. In line with the regional approach to Em calculations taken by
planning officials, the validity of which we discuss below. the NHRERP for
the New Hampshire portion of the Seabrook EPZ contains a repon setting forth
a series of Ems intended to cover different evacuation scenarios (e.g., good
or bad weather. summer or offseason) for regions encompassing both the New
Hampshire and Massachusetts ERPAs. As the Licensing Board recognized,
however, the SPMC itself contains no comprehensive report showing how the
specific Ems contained in the SPMC were calculated or what assumptions and
inputs were used to arrive at those figures.29
In its Criteria IIJ.8 and llJ.IOol, the NRC/FEMA joint emergency planning
guidance issuance NUREG-0654 indicates that emergency plans are to include
"time estimates for evacuation.'tJO In addition, these criteria state that the time
estimates are to be derived from a dynamic analysis that should be prepared
in accordance with the guidelines set forth in NUREG-0654. Appendix 4.31
Before the Licensing Board, the MassAG contended that the applicants' failure
to prepare a separate Em report to accompany the SPMC violated the NUREG0654 guidance regarding evacuation time studies. In response, the Board
directed that, prior to full-power operation of Seabrook, the NRC staff was
to confirm that applicants had provided such a report setting forth the technical

27 S" MassAO Brie! It 52-57.
28 31 NRC 371, 408-09 (1990).
29 S" LBP-&9-32, 30 NRC It 399.

3°NUREO-06S4/FEMA-REP_l (Rev. 1). ""Criteria for Prepantim and Evaluation of Radiological Emergency
Rcspauc Plans and Prepuedncss in Suppot1 of Nuclear Power Plants." Criterim ll.1.& (Nov. 1980) [hereinafter
NUREO-06S4 (Rev. 1»); ill. (Rev. I, Supp. 1) Criterion ll.1.10.1 (SepL 1988) [hereinafter NUREO.()6S4 (Rev. I,
SUP!'. 1». The 1988 IIlJ'Plement WII created lpecilically to provide Idditional guidance !eguding utility-aporuoted
emergency plans luch .. the: SPMC.
31 S" ill. (Rev. 1). AP!'. 4.
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basis for the ETEs specified in the SPMC.31 This was done in a separate study
covering ETEs for both the New Hampshire and Massachusetts portions of the
EPZ.33 The Mas sAG now asserts that this was inadequate to cure the applicants'
failure to comply with the NUREG guidance. He insists that, without an ETE
report in the SPMC geared specifically to the Massachusetts portion of the EPZ.
the Board could not make the requisite "reasonable assurance" finding relative
to the SPMC. He also maintains that the Board's action directing the staff to
ensure that this separate report was available for use by planning officials prior
to full-power operation was not enough. According to the MassAG, the Board
itself had to scrutinize the report to ensure it is "technically accurate" and "userfriendly," a task that could not be delegated to the staff.34
As the Licensing Board apparently recognized, in conformity with the
applicable NUREG-0654 guidance and as part of the planning process, both
ETEs and a study supporting those estimates that would cover the entire
Seabrook EPZ should have been prepared. There admittedly was no document
designated as an ETE study to accompany the SPMC. Nonetheless, in the
circumstances, we conclude that this did not forestall a reasonable assurance
finding. We also find no impropriety in the Board's action leaving to the staff
the task of ensuring the preparation of an ETE study to accompany the SPMC.
Evacuation time estimates are one of the primary tools utilized by decisionmakers in choosing the appropriate protective action recommendation (PAR) for
the general public in the event of a radiological emergency. They supply information cardinal to a decision whether, for example, sheltering or evacuation is
the appropriate protective action in a given instance. fur the Seabrook EPZ, the
methodology utilized for deriving the necessary ETEs, which included the use
of the Interactive Dynamic Network Evacuation or IDYNEV computer model,
was described in the study initially incorporated in the NHRERP.35 Although
appended to the New Hampshire plan, the study nonetheless sets forth ETEs that
encompass both the New Hampshire and the Massachusetts ERPAs. Moreover,
although the SPMC makes no mention of it, the parties were aware that the ETE
calculations in the utility plan are derived from the ETE report contained in the

32 Su LBP·89-32. 30 NRC at ~01.
33 Su SeabrocC Station Evacuation Tune Swdy (Rev. 2, Dec. 1989); Evacuation Time Swdy Handbook for the
Seabrook [EPZ] (Rev. 0, Dec. 1989) [hcreinaftcr Evacuation Tune Swdy Handbook]. S•• also Memorandum
from R. Strome to O. ~ (Dec. 7,1989), Attach., Item No. 4 (NIiRERP revision 3 removed ETE lrudy
from NIIRERP, separate ETE Srudy and Handbook published December 1989). In accordance with 10 c.F.R,2.743(i), we take official notice of these documcntl found in the dciclcct of !his proceeding.
34 MallAO Brief at 53.
35 S.6 NIIRERP (Seabrodc Station Evacuation Tune Swdy), Vol. 6 (Rev. 2. Aug. 1986). The NIIRERP was
admitted into evidence as Applicants' Exhibit 5.
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NHRERP, as modified by additional information presented during the course·of
the adjudicatory hearing concerning.that study.36
With the exception of the "returning commuters" issue that we discuss below,
as part of his appellate challenge to the SPMC, the MassAG has not contested
any substantive aspect of the ETE study that accompanied the NHRERP,
including the ETEs in the SPMC that are based upon the New Hampshire plan
study. Given this lack of challenge to the substance of the ETEs encompassing
the Massachusetts portion of the EPZ, we are unable to perceive any basis for
his argument that they are so deficient as to preclude a reasonable assurance
finding. Further, compliance with the NUREG-0654 guidance suggesting the
need for an ETE study for the Massachusetts portion of the EPZ was achieved
with the Licensing Board's order that the staff ensure that a study specifically for
Massachusetts (or a study explicitly designating as covering both Massachusetts
and New Hampshire) be prepared prior to full-power Iicensing.37 Moreover, as
far as we are aware, this is not an instance in which revision of the study will
require the incorporation of significant new information or analyses beyond that
contained in the initial NHRERP ETE study or that which came to light during
the course of the proceedings before the Board.38 As a consequence, the Boardassigned tasks of ensuring preparation of the revised study and of monitoring its
accuracy and readability are no more than ministerial undertakings,39 and thus
were properly left to the staff (and FEMA) without further Board supervision..a
B. Besides challenging the lack of a specific ETE study for the Massachusetts portion of the EPZ, the Mas sAG also asserts that the ETE process was
deficient because it did not yield evacuation times for individual Massachusetts
communities in the EPZ. The MassAG contends that this is a result of the applicants' improper utilization of a "regional apprOach" to ETE calculation.

36 S66 Applicants' Rebuttal Testimony No. 16 (EVlCUation Tune Eatirnates). CoL Tr. 26.681. at 2·3. Su G/.ro Tr.
26.686-87.
37 Of COUISe, given the ltatus of NUREG-06S4 criteria u "guidance," a failure by applicants to comply with its
provisions regarding an ETE lrudy wou1d not necessarily compel a finding that their planning efforts lacked the
~te reasonable assurance. S6. ALAB·935, 32 NRC 57, 70 &0 n.49 (1990).
3 Although the new ItUdy was issued in Dcccmber 1989,'u mprG note 33, the MusAG has not made any
assertion of deficiencies in that IIIldy.
39 Su Tr. 27,179-80. That ItUdy undoubtedly should be accurate and user·friendly 10 that it can be readily
utilized by plannelS in making subsequent teVisions to the already established ETEI. Su Tr. 27,178 .
.a Su, '.g., PGCjfic Gtu GIld Euclric Co. (Diablo Canyon Nuclear Power P1ant, Units I and 2), ALAB·781 , 20
NRC 819, 835 n.s8 (1984) (supervision of compliance with party', commitment or lic:ensing board condition is
. properly left to the staff); Lowi.riDNJ POWIr GIld UgIII Co. (Waterford Steam Electric Station. Unit 3). ALAB·732,
17 NRC 1076. 1103·06 (1983) (appropriate for Licerlsing Boud to place reliance on ataffvcrification of various
matters, including Icttem of agreement covering vehicle availability and inata1btion of IUm and communications
Iyatema). Su tWo Lo", lslGNl Ugloli1lg Co. (Shorclwn Nuclear Power Station, Unit I), ALAB·911, 29 NRC
247, 263 n.97 (1989) (enaurlng that auflicient number of buses actually are available is matter left to oversight of
staff in pelformance of its continuing regulatory responsibilities).
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As described above, the ERPAs for the Seabrook EPZ, including the two
ERPAs encompassing the Massachusetts communities, have been arranged into
''regions." Each region consists of the New Hampshire ERPA surrounding
the Seabrook facility, ERPA A, combined with other New Hampshire or
Massachusetts ERPAs in a manner designed to afford different spatial and
directional configurations radiating from the facility. Accordingly, as calculated
for the Seabrook emergency plans, the E1Es for a particular region constitute
the time necessary to evacuate individuals from all ERPAs within the region,
including ERPA A surrounding the Seabrook plant, to a particular distance from
the facility (i.e., two miles, five miles, ten miles, or the EPZ boundary). Put
another way, each E1E quantifies the time it is anticipated it will take the last of
the evacuees leaving ERPA A to evacuate to a prescribed distance following
an order to evacuate that particular region. The Licensing Board affirmed
this regional approach to E1E calculation. In doing so, it relied upon the
provisions of NUREG-0654 calling for integrated emergency planning between
contiguous political jurisdictions, the "reality" that traffic flowing through the
New Hampshire and Massachusetts EPZ areas cannot be segregated temporally
according to politiCal boundaries, and the fact that the New Hampshire seacoast
areas are closer to the plant than are the Massachusetts communities and will
be generating sizable traffic flows before or as soon as an evacuation order is
issued."1 The MassAG acknowledges these points, but asserts they are irrelevant
to the central issue of whether Massachusetts response officials can and should
make appropriate PAR determinations for the Massachusetts communities using
the existing E1Es.
Because it seems apparent that E1Es for the particular Massachusetts towns
can be generated,"1 the MassAG's challenge to the relevance of at least the last
two rationales given by the Licensing Board is not unfounded. Somewhat more
to the point, however, is the Board's additional observation, not addressed by the
MassAG, that it is unrealistic to postulate a circumstance in which Massachusetts
communities would be evacuated and New Hampshire communities closer
to the facility would not."3 The regional approach to E1Es always assu!TIes
the evacuation of New Hampshire ERPA A around the facility, generally in
combination with other outlying ERPAs in New Hampshire or Massachusetts.
This is founded upon a pragmatic recognition that a key to the effectiveness
of any protective action for the Seabrook EPZ population is the protection it
will afford to those in locations most likely to bear the initial impact of any
radiological releases. Moreover, as the Board noted, the MassAG's criticism
"I S66 LBP-S9-32, 30 NRC It 402
"1 S6. Tr_ 26,717_ Su also Evacultion Tune Study Hlndboolt It QR-3 (setting forth uc1earance times" for
IpCCiJic New Hampshire and Missachusetts canmunities but indicatinS they u,hould not be used for PAR decision

makinsi"3 Su LBP-S9-32, 30 NRC It 403_ Su aLro Tr_ 28,230-41.
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of the use of regional ETEs fails to recognize that, consonant with applicable
NUREG-0654 guidance, the PAR decisionmaking process for the two states
within the En is intended to reflect a coordinated structure."" The regional
approach to ETEs is entirely consistent with the overall Seabrook emergency
planning strategy that, after receiving a PAR from the utility onsite response
organization, New Hampshire State and Massachusetts offsite response officials
are expected to act in concert in determining what protective action will be
utilized in each jurisdiction:4S We thus find the MassAG's complaint concerning
the validity of the planners' specification of regional E1Es, rather than the
provision of ETEs for each Massachusetts community, to be meritIess.
C. The MassAG also argues that, contrary to the conclusion of the Licensing
Board, the SPMC is deficient because it fails to provide an E1E for each
special facility (e.g., hospital, nursing home, school) within the Massachusetts
portion of the Seabrook En. As the sole authority for this proposition, he
relies upon a portion of our decision in ALAB-924."6 There, we found the
need for additional Licensing Board consideration of the time necessary to
prepare seriously ill, advanced-life-support (ALS) patients for transport from
their special facility as part of the E1E planning basis. The MassAG finds
particularly significant a footnote in which we referenced a statement in NUREG0654 that, in computing E1Es for special facilities, U[e]ach special facility shall
be treated on an individual basis."47 He now asserts that this was tantamount
to a holding that uE1Es for speCial facilities on an individualized basis are
required."48
NUREG-0654 recognizes that E1Es generally should reflect a judgment about
the maximum time necessary to complete the evacuation for the various population groups expected to be found within the EPZ.49 NUREG-0654 also specifies
that there should be separate E1Es for the general population (i.e., members
of the permanent and transient populations) and the population of the special
facilities located in the EPZ.50 Contrary to the MassAG's assertion, however,
this guidance indicates that the E1Es should encompass the entire special facility population, not the population for each separate facility.51 Moreover, when
viewed in the context of the overall E1E assessment scheme set forth in NUREG-

"" s•• LBP·89-32, 30 NRC It 402
45 s•• Tr. 26,71(}'11.

46 30 NRC 331 (1989), p.titio1l.f fo, ,nilw p.ltdillg.
47ft!. It 352 n.71 (quoting NUREG-06S4 (Rev. I), App. 4, It 4-10).
48 MassAG Brief It 55.
49 Su NUREG-06S4 (Rev. I), App. 4, It 4·10.
50S.. iJ. It 4-3,4-9 to ·10, -16. IW the Mlssachusetts portion of the EPZ. the .pecial facility population
ETE was provided as part of the overall ETE ItUdy eootained in the NHRERP. S •• NHRERP (Seabrook Station
Evacuation Tune Study), Vol. 6, at 1(}'71 to -74.
51 S•• NUREG-06S4 (Rev. I), App. 4, It 4-16.
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0654, the previously quoted language indicating special facilities should be
"treated on an individual basis" is consistent with this approach.
In describing the analysis that should be undertaken for preparing ETEs,
NUREG-0654 recognizes that evacuation for special facilities is more likely
to be discontinuous as compared to the process for the general population.51
When notified of an emergency requiring evacuation, the general population
commonly will begin formation of family or other evacuation groups followed by
a progressive egression that produces a fairly smooth evacuation time function.53
The evacuation process for special facilities, however, is more disjointed. Delays
arise, for example, because of the need to bring vehicles and other equipment to
a special facility for evacuation of the facility population or the need to afford
staff the time necessary to close down the facility.54 Because of the diversity
of special facilities, which include hospitals, schools, and nursing homes," in
stating that "[e]ach special facility shall be treated on an individual basis,"
NUREG-0654 seeks to ensure that the effect of this discontinuous process is
properly accounted for in the ETEs for the special facility population.
Indeed, our remand in ALAB-924 was directed to the same point. The record
there reflected that, in assessing the ETEs for the special facility population,
planners apparently had not accounted for a potentially significant period of
preparation time for ALS patients in such facilities. In order to ensure that any
effect arising from ALS patient transportation preparation has been accounted
for in the ETEs for the special facility population, the matter was returned to
the Licensing Board for further consideration.
Our decision in ALAB-924 concerning ALS patients thus did not include
a holding that the NUREG-0654 guidance mandates that an ETE must be
prepared for each special facility. Nor do we so hold in this instance. All
that this NUREG-0654 guidance indicates - and all that the quoted footnote
from ALAB-924 means - is that, in preparing the ETEs for the special facility
population, the potential diversity of that population merits review of each
special facility, so as to confirm that all factors that may affect significantly
the evacuation time from that facility have been incorporated in the ETEs for
the special facility population generally.56 Accordingly, we reject this MassAG
challenge.

51 S66 id. It 4-S.
53 See ibid.
54 S,' id. It 4-9 to -10.
" Su id. It 4-2, -S.
56 Under !he SPMC, the issue of ALS patient prepantion might have I particular impact at ETEs because !he
utility plan includes I tnnspotUtion prioritization scheme for !he tnnait dependent/special facility popu1ation under
which ALS patients (along with other hospital and nursing home patients) would be alated to receive evlcuation
tnnaporution last. S6' Applicants' Rebuttal Testimony No. 16, It 62-63. The MassAG, bowe\'C', hu not userted
that the ETE {or the Masuchusetts apccial facility population flils to reflect this factor properly.
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D. The MassAG's remaining ElE-related concern involves the adequacy
of the Licensing Board's determinations about the effect upon ElEs of those
members of the EPZ permanent population who commute to work and who, in
the event of a radiological emergency, would return to their homes in the EPZ
prior to evacuating. Previously, in ALAB-917,57 we determined that, despite the
Board's disposition of portions of the MassAG's challenge on this issue in LBP88-32 (its December 1988 partial initial decision regarding the NHRERP),SB the
Board's action there in retaining jurisdiction over one part of the issue dictated
that intervenor appeals relative to the ''returning commuter" issue only would
be appropriate following resolution of the entire matter. Subsequently, in LBP89-32, the Board's November 1989 decision on the SPMC, all aspects of the
issue were resolved.59
The MassAG now appeals from the Licensing Board's findings in LBP-8832 regarding the effects upon ElEs of commuters returning home against the
evacuation stream or moving across the general flow of evacuation traffic. He
also contests its findings in LBP-89-32 concerning the ElE modeling efforts
undertaken by applicants on those aspects of the returning commuter issue about
which the Board previously deferred judgment.6O In both in'stances, however, the
totality of the argument in his brief consists of references to hearing testimony
and to his proposed findings of fact and conclusions of law relative to these
matters, along with the exhortation that a "careful reading" of all this material
will "establish" the errors in the Board's determinations.til He has not made any
attempt to specify what errors were made by the Board or explain why the Board
was wrong. As we have done several times previously with respect to other
aspects of the MassAG's appeal,6'2 we find this discussion wholly inadequate to
merit our further consideration of these issues.ti3
57 29 NRC 46S (1989).

58 28 NRC 661. 783·89 (1988).
59 Su 30 NRC at 423·34.
60 Although. a. we made clear in ALAB·917, the Licensing Board', decision to segment its determination on
the returning ccmmutcr Usue had the effect oC pOlltpating the time Cor filing an appeal rehtive to that issuc until
the entire mailer was resolved, the Board', action nonetheless was well within its discretion and did not, as the
MassAO now asserts, constitute reversible CIIOf.
til MassAO Brief at 57.
6'2 Su ALAB·942, 32 NRC at 413 n.46. Su also G60rgia PU'Mr.Co. (Vogtle Electric Generating P1ant, Units 1
and 2), ALAB·S72, 26 NRC 127, 131 (1987); Public Smic6 Ekclric and Gas Co. (Salem Nuclear Generating
Station, Unit I), ALAB-6S0, 14 NRC 43, 49·51 (1981), a/!'d IUb 110M. TowtUhip 0/ ~r AIIoway.r Cr6d: II.
Public S6r11. Ekc. cl Gas Co., 687 F.2d 732 (3d Cr. 1982).
Although the MusAO ha, suggested in other instances that his Cailure to provide an additional explanation
was a consequence oC \he page limitation imposed on his brief, 6 . . MassAO Brief at 17, Ibis d.- not explain
why, despite our affording him a 3O-page extension of the 70-page limit .pecified in the Rulca of Pnctice, 166
A~ Board Order (Jan. 19, 1990) at 2·3 (unpublished). he utilized cn1y 93 of the 100 pogca allotted.
A. an additional part of his challenge on Ibis ETE issue, the MassAO complains about the Licensing Board',
admission of ccruin .upplemental1eltimcny proffered by applicanta, asserting that its introduction late in the
procccding "1cCt the MusAO with inadequate time and opportunity to teSponcI fully." MassAO Brief at 56. Oil/Cll
the one wcclt the Board afforded the MassAO and his expert wilncas to consider and respond to this testimony,
6U Tr. 26,605-06, we perceive no fundamental unfairness to the Ma.sAO in the admission of the testimcny.
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m.

TRAFF1C MANAGEMENT

Moving from questions of evacuation timing to issues of evacuation resources,
several of the intervenors assail findings of the Licensing Board directed to the
adequacy of the provisions of the SPMC concerned with traffic management on
evacuation routes. In good measure, these challenges are rooted in claims that,
contrary to those findings, the. SPMC does not provide adequate resources in
terms of personnel and equipment. At the same time, however, we are often
not told why additional resources would make a significant difference in the
sufficiency of the response to a particular Seabrook emergency. Indeed, in some
instances we are left in the dark even with respect to the extent of the additional
resources that, according to the intervenors, are necessary to enable a judgment
that the SPMC passes muster.
An illustrative example is found in the line of argument of intervenor
Salisbury concerned with the provisions in the SPMC for the handling of
evacuation traffic from the Salisbury Beach area as it passes through a traffic
control point (TCP) located at Salisbury Square (identified as B-SA-06). In the
brief it filed jointly with intervenor Amesbury, Salisbury notes that this TCP
is located at the intersection of three routes (1, lA, and 110). Our attention
is directed to the uncontroverted testimony of Salisbury Acting Police Chief
Frank A. Beevers addressed to the extreme traffic congestion that is experienced
on summer weekend days on Route lA, the access route to Salisbury Beach.
According to Salisbury, although ignored by the Licensing Board, this testimony
established that a "wholesale exodus" from the beach can produce "up to four
hours of traffic gridlock, plus up to five hours of bumper to bumper traffic."64
This being so, and given the asserted additional traffic impact of local residents
also endeavoring to leave the area, Salisbury maintains that the SPMC does not
provide an adequate number of traffic guides at the Salisbury Square TCP.6!I
Given this line of argument, one might have expected Salisbury to enlighten
us regarding the total number of traffic guides that, according to its view of the
evidence, should be provided at that TCP. Not only has it not done so, but also
we are left to discover for ourselves the number of such guides that are now
called for in the SPMC.66 As it turns out, these are not inconsequential omissions on Salisbury's part. For the record reveals that the SPMC assigns a total of

64 Brief of Appellants·Intervenors Towns of Salisbury and Amesbury on Appeal of !he Partial Initial Decision
on the SPMC LBP·89-32 (Jan. 24. 1990) at 19.
6!1 S66 i4. at 17-20.
66 Although. for illustrative purposes. we arc cat/ining our discussion to the Salisbury assertions reganling !his
one TCP. that intervenor WlS no more informative with respect to the broader claim in its brief. Ilee i4. at 19. that
the number of TCPa provided in the SPMC for the beach evacuation route is not adequate.
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six traffic guides to the Salisbury Square TCP.67 And, on cross-examination,
Chief Beevers acknowledged that his municipality has never had a plan for the
management of traffic coming out from the beach.68 He further observed that,
although at one time as many as three police officers might be found directing
traffic at the Salisbury Square intersection, "due to the lack of funding, we
haven't been able to do that in the last few years."69
Against this evidentiary background, it assuredly was not enough for Salisbury simply to point in its appellate filing to testimony that, at certain times
during the year, a beach evacuation would occasion congested traffic conditions
at the Salisbury Square TCP. While we have no difficulty in crediting that testimony, standing alone it does not materially advance Salisbury's cause. The
pivotal question remains whether the record mandates a finding that a particular increase in the number of traffic guides at that TCP might make such a
significant difference in the flow of traffic through the square that, without the
increase, the SPMC must be deemed deficient
We are unaware of any evidence that might indicate that the total of six
traffic guides designated in the SPMC will not suffice at the Salisbury Square
intersection. (Indeed, the disclosure that Salisbury apparently has never seen
fit to assign more than three police officers to deal with seasonal vehicular
congestion at that location might well be taken as a refutation of such a
suggestion.) That is not to say, of course, that, if available, additional guides
would necessarily be unwelcome. Presumably, at least if they did not produce
a situation akin to the proverbial excess of cooks hovering over the broth, their
presence might facilitate to some degree the evacuation effort But contrary
to the seeming belief of Salisbury (and some of the other intervenors as well),
considerations of that nature cannot carry the day.
Manifestly, no emergency response plan can claim perfection in the sense that
it would not be possible, through the commitment of still additional personnel or
resources, to improve upon the carrying out of such protective measures as might
be dictated in the instance of a particular emergency. (No doubt, as one extreme
example, provision for a large fleet of rescue helicopters or boats on constant
ready alert during daylight hours in the summer would substantially increase the
likelihood of a rapid evacuation of the Salisbury Beach area.) The sufficiency
of an emergency plan does not turn, however, upon whether every conceivable

67 566 Applicants' Rebuual Testimony No.9 (fraffic Management and EVicuation of Special PopulatiOllJ). fol.
Tr. 17,333, Atw:h. A. Under the SPMC, traffic guides arc 10 be drawn from the offsitc rcsPOrtJC organization,
which is cunpriscd of emergency response penonnc1 from the New Hampshire Yankee Division of applicant
Public Service Canpany of New Hampshire, ether utility organizations, and contractors. 56' SPMC (Plan) at
2.1·1 (Rev. 0, Amend. 3).
.
68 5,., Tr. 17.231.
69 Ibid.
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resource has been invoked, irrespective of either its cost or the incremental
contribution that it would make to the fulfillment of the plan's purpose.
The Commission's emergency planning regulations require that, as a precondition to the issuance of an operating license, there be a finding of "reasonable
assurance that adequate protective measures can and will be taken in the event
of a radiological emergency."'IO At no point in those regulations or in any implementation guidance that may have been issued by this agency or FEMA
is there the slightest hint that, in order to satisfy the "reasonable assurance"
standard, emergency response planning must be boundless insofar as resource
commitment is concerned. That the Commission does not entertain any such
belief is apparent from its 1983 decision in the San Onofre proceeding.7I There,
it addressed the question of the arrangements that need be made for medical
services for individuals requiring such services in the event of a nuclear plant
accident. It concluded with respect to persons "who have been subjected to
dangerous levels of radiation and who need medical treatment" that it would
suffice if emergency plans included a listing of those local and regional medical
facilities having the capabilities to provide appropriate diagnosis and treatment
for radiation exposure. The Commission added: "No contractual arrangements
or special training programs are necessary and no additional hospitals or other
facilities need be constructed. No extraOrdinary measures are required of state
and local governments."71 In short, whatever might have been the incremental
contribution flowing from the construction of new facilities or the establishment
of new training programs, the Commission did not see that the expense underlying such endeavors was warranted in light of the availability of existing medical
facilities.
For these reasons, we are disinclined to consider further the insistence of
Salisbury that the SPMC does not provide adequate staffing for the Salisbury
Square intersection. Nor do we see the occasion to address specifically any other
assertion of insufficient facility, equipment, or personnel resources (whether
advanced by this intervenor or another) in the absence of a precise identification
of both (1) the additional resources that are purportedly necessary; and (2) the
record support for the claim that those resources are in fact necessary in order
to ensure the fulfillment of the "reasonable assurance" standard embodied in the
emergency planning regulations.'Il
'1°10 c.P.R. 150.47{a)(I).
'II SOullurll California. Edisoll Co. (San OnoCre Nuclear Generating Station. Units 2 and 3). CU-83-10. 17 NRC
528, uy'd Oil ollu. ,roUNis sub 110m. GUARD v_ NRC, 753 P.2d 1144 (D.C. CU. 1983).
7l1d. at 535-36.
7l We note in pusing that this approach to emergency planning msourcc contcntiau WlS presaged by the trealment
accorded claims oC deficiencies in quality ISsurance during the construction or nuclear power Cacilities. lust IS
no emergency plan is beyond possible improvement,
too no quality assurance effort can be expected to be
flawless. To the contrary, U(iJn any project even remotely approaching in magnitude and complexity the em:tion
(COMIUUd)
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We now turn to those assertions in the area of traffic management that either
meet that standard or mise issues not involving resource sufficiency.
A. The Licensing Board found that the SPMC procedures allow for staffing
of egress-facilitating TCPs and ingress-limiting access control points (ACPs)
''prior to the onset of congestion (other than for beach closure) for all but very
fast-breaking accidents."'!4 This determination rested on earlier findings derived
from the applicants' rebuttal on traffic management and evacuation of special
populations."
As reflected in that testimony, the trnffic guides are notified to repon to the
staging area upon the declaration of a site area emergency.76 On the basis of
the experience during the 1988 exercise, the guides should begin to arrive at
the staging area within fony-five minutes. The twenty-seven guides needed to
staff those TCPs and ACPs with the greatest potential for affecting evacuation
time should be on hand within one hour and the remaining seventy or so guides
should repon to the staging area within an additional hour. Upon reporting for
traffic control duty, the guides are processed (which requires thirty minutes) and
then are assigned to particular. TCPs and ACPs in a priority order that calls
for staffing the most important control points first Because the transit time
from the staging area to the TCPs and ACPs ranges from fifteen to seventyfive minutes (in the case of the "most impottant" ones, an average of fony
minutes), the Licensing Board found that the first guides would be io place
at the most impottant TCPs within ninety minutes of the declaration of a site
area emergency, the remainder of the guides assigned to those TCPs would be
in place within 165 minutes (2.75 hours) and all TCPs would be fully staffed
within an additional hour."
.
In the MassAG's view, these intervals are oot shon enough and do not suppon
the Licensing Board's determination that the SPMC procedures respecting the
staffing of TCPs are sufficient. As he sees it, in order to avoid a situation in
which heavy congestion will precede the arrival of the traffic guides at the TCPs

of I nuclear power plant, there inevitably will be lome construction defCClS tied to qullity assurance lapses."
Ulliofl El6ctril: Co. (Callaway Plant, Unit!), ALAB-740,!8 NRC 343, 346 (1983). ThiI bein81O, in an openting
license proceeding it is nOl enough for an intervenor limply to assert !hat auch Iapsea have occurred. Rlther, the
focus pedorce is on the implicationa of the asserted deficiencies in terms of life plant operation. Accordingly,
as concluded in Cal1away, the question is "whether all UCCtUined construction crron hive been cured" and, if
10, whether it nonetheless appcan thlt "there hu been I brulcdown in quality assurance procedures of auf'licicnt
dimcnsiona to raise legitimate doubt as to the overa1l integrity of the fac:ility and its ..rely-related atru= and
canponcnts." Ibid. In lurn, in the quality assurance arena as in emergency planning, one mUSlloolc beyond the
mere lverment of I lhortcoming to determine the level of its potential aignilicance in terms of the Ichievement
of the ultimate objective at hand. S•• SlIorUums, ALAB-903, 28 NRC at
74LBP-89-32, 30 NRC at 4S3.
"Su id. It4S1 (citing Applicants' Rebuttal Testimony No. 9, It 24-26).
76 AI we explain more funy below, this is the third of the four emergency Iction levels apecilied in NUREG-06S4.
"Su LBP-89-32, 30 NRC It4SI. As observed by boll) the Licensing Board and the applicants' testimony, all
time estimates in the foregoing discussion are approximations.
.
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because of an "evacuation scenario that proceeds from a site area emergency to
a general emergency within two hours," the guides should be mobilized at the
earlier alert stage.7S
Although not acknowledged by the MassAG, this line of argument flies in
the teeth of the guidance provided in NUREG-0654 with respect to the steps
that should be taken at each emergency action level. The two lowest classes,
notification of unusual event and alert, are designed "to provide early and prompt
notification of minor events which could lead to more serious consequences
given operator error or equipment failure or which might be indicative of
more serious conditions which are not yet fully realized.'>79 For its part, an
alert is triggered by events that, although involving "an actual or potential
substantial degradation of the level of safety of the plant," are not expected
to result in radioactive releases above "small fractions of the [Environmental
Protection Agency (EPA)] Protective Action Guideline exposure levels."so Thus,
the required actions at that stage on the part of offsite authorities do not include
the mobilization of individuals having a role in evacuation efforts.
The next higher action level is the site area emergency, which comes into
play in the instance of events involving "actual or likely major failures of plant
functions needed for protection of the public.ttSI Because any associated releases
are "not expected to exceed EPA Protective Action Guideline exposure levels
except near site boundary,"82 consideration of the advisability of evacuation
of the public within the EPZ is still not dictated. Nonetheless, given the
possibility of an escalation to the fourth and most serious classification - a
general emergency - which might prompt an evacuation determination, at the
site area emergency stage the prescribed actions include the alert to standby
status of emergency personnel needed for evacuation and the dispatch of such
personnel to near-site duty stations.83
Thus, in calling for the mobilization and dispatch of traffic guides to all TCPs
at the site area emergency stage, the SPMC actually goes beyond the dictates of
the NUREG-06S4 guidance. Of itself this consideration may not have foreclosed
the MassAG from pressing his claim that such action should take place at the
earlier alert stage. But it assuredly obliged him (1) to adduce evidence as to the
potential consequences of having an evacuation commence and move forward
through a designated TCP without the presence of traffic guides at that location;
and (2) then to demonstrate that those consequences are of sufficient gravity to
warrant taking close to 100 individuals away from their normal pursuits at a
78 Su MusAO Brief at 57·58.
79NUREG-06S4 (Rev. 1). App. 1. at 1·3.
SOld. at 1.8.

Slid. at 1.12
82 /bid.
8l See ibid.
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point at which there is no expectation that there will be significant radioactive
releases at any locale, let alone a substantial possibility that an evacuation of
the public ultimately will be found necessary. The MassAG did not undertake
this obligation, let alone fulfill iL
B. Several of the intervenor municipalities contest the adequacy of the
provisions in the SPMC concerned with the evacuation by bus of transit
dependent persons.'" In significant measure, their challenges focus upon the
possibility that certain of the bus routes will be impassable by reason of local
flooding. On this issue, the Licensing Board found it "highly unlikely" that the
roadways in question would be ''rendered impassable by flooding concurrently
with an emergency at Seabrook.''IIs The Board went on to conclude that, in
the event that the level of flooding on an evacuation route segment precludes
traversal by a bus with a fifteen to twenty inch clearance from tailpipe to road
surface, the possibility of a rerouting to avoid that segment would be pursued.86
We need not consider here whether, as the intervenors maintain, the Licensing
Board underestimated the likelihood of significant flooding on currently designated evacuation routes. Nor need we dwell upon intervenor Newbury's observation that alternate routes cannot be provided for the evacuation of persons on
Plum Island should the single road off the island (the Plum Island Thmpike) be
flooded and impassable.87 All of this may well be true. But it scarcely follows
that the SPMC is necessarily flawed.
Recently in ALAB-942,1S we confronted MassAG contentions that focused
upon another possible impediment to evacuation brought about by the forces
of nature, a snowstorm. In response to those contentions, we endorsed the
Licensing Board's observation that there was "'no basis for assuming that an
evacuation would be ordered if unremoved snow makes that protective action
impractical.' "19 The same may be said of the flooding potential. If, because
of such a development, it should not be feasible to evacuate transit dependent
persons either on the designated route or on an alternate route, sheltering rather than evacuation - presumably will be the adopted protective action.
In this connection, the intervenors have not brought to our attention any
evidence establishing that the sheltering option would not be available in the

'" Su City or Newburyport'. Brief m Appeal or lite Panial Initial Dcclsim of lite (SPMC] LBP·89·32 (Ian. 24,
1990) at 8-11 [hereinafter Newburyport Brief]; Town of Newbury'. Brief on Appeal or lite Panial Initial Decision
or lite (SPMC] LBP·89·32 (Ian. 24, 1990).t 13·17 [hereinal'Ier Newbury Brief]; West Newbwy Brief It 21·25.
.
ISLBP.89-32, 30 NRC It 469.
16 S •• id.. at 469-70.
871n additim to lite Plum Ialand .ilUltim, it hu been uscrtcd lItere Irc not ldequate available alternatives to
portima or certain deaign.atcd routes in West Newbury IItlt Irc said to be .ubjcct to acuon.al flooding.
88 32 NRC It 408-09.
19 14. .t 408 (quoting Licmsing Bom! Memorandum and Order (Iuly 22, 1988) at 51,98 (unpubllihcd).
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event that resort to that option was dictated by flooding conditions.90 More
important, despite the claim of flaws in the SPMC with regard to the prospect of
evacuation route flooding, there is a total lack of any explanation respecting how
the plan might beUer take that prospect into account. Obviously, no emergency
planning effort is capable of achieving the impossible. If, then, the SPMC
contains all reasonable measures to cope with the contingency of flooding on
the designated evacuation routes - and, once again, the intervenors do not point
to any other such measures that might be provided in that plan - that is the
most that can be expected.91
C. We find no greater merit in the further claims of SPMC shortcomings
in the traffic management sphere. For reasons already developed, we need
not explore at length the assertions of intervenors Newbury, West Newbury,
and Newburyport that more TCPs should be provided within their borders.91
It suffices to note that none of those assertions is buttressed by a reference to
record evidence clearly establishing that the addition would provide a significant
benefit that is necessary to ensure compliance with the ''reasonable assurance"
standard.93
In support of its position that a single traffic guide might not be sufficient
to perform all of the necessary functions at a TCP, intervenor West Newbury
hypothesizes extended conversations between the guide and particular motorists
who either require specific directions as to acceptable evacuation routes or seek
the answers to questions. The Licensing Board's response to this concern
pointed to the fact that the traffic guides are instructed not to engage in
lengthy conversations with motorists but, rather, to have them tune their radios
to emergency broadcast system stations." Further, the Board observed, the
established procedures for staffing TCPs address the handling of various kinds
of inquiri~s from members of the public without the guides being distracted
from the performance of their main tasks." Although we can agree with West
Newbury that these instructions and procedures do not eliminate all possibility
of guide distraction, it does not appear to us that there is a sufficient likelihood

90 The record indicates that the ItOrms that flood the Plum Islmd Turnpike gcncnlly occur in the wintcr,iprlns.
or laIC CalJ. Such a storm in the .ummer is a ""Creak" occum:nce. S•• Tr. 17,883-84. Su also Tr. 16,S30-31.
91 Intervenors Newbury and West Newbury also canplain oC the Callure of the SPMC to provide a mflicient
means Cor notifying the Innsit dcpendcnl population of a rouIe dlange necessitated by Hooding or IOI'llC WIer
obot.aclc. The applicants tell us that this canplaint was not voiced below and. thus. is not available on appeal
Beyond that, the municipalities do not IUUest additional notilicatim procedures that mighl be utilized. Mormvcr,
IS the applicants note, it appears likely that, inasmuch IS the emergency broadcasting .yatem meallges arc the
IOUtCC of the inConnatim rcspcc:ting when the buacs arc to ,tart on their routes and, hence, when CVlCUecs ahould
await them at an outdoor location. moot CVlICUCCI would learn of rou1e dlangcs through thOle mcsugcs.
91 S •• Newburyport Brie! at 3-8; Newbury Brie! It 13; West Newbury Brie! at 13-21.
93The lime can be &lid with respect to intervenor Newburyport', concern about the location of evlcuation bua

pickup points.
94 Su LBP-89-32, 30 NRC .t 454.
95 S•• ibid.
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of a serious impairment of a single guide's ability to carry out his or her
responsibilities so as to mandate multiple guides at all TCPs.

IV.

RESPONSE PERSONNEL STAFFING AND TRAINING

In addition to these claims of SPMC inadequacies footed in evacuation traffic management concerns, the MassAG alleges the plan is deficient because of
insufficient staffing and training for certain evacuation roles. Among these are
allegations that the Licensing Board incorrectly: (1) relied upon the availability of State and local police to relieve traffic guides and to identify road impediments; (2) found shift staffing for dosimetry record keepers, route guides,
evacuation vehicle drivers, and road crews was adequate; (3) declared that route
guides were not needed to accompany evacuation vehicles other than buses following prearranged circuits; (4) concluded that second shift traffic guides would
receive adequate training; and (5) determined that the American Red Cross
(ARC) would provide the personnel resources necessary to staff congregate care
centers.96 We find no merit in any of these assertions.
A. According to the MassAG, in its findings regarding the availability of
State and local police to aid as relief replacements for traffic guides and to help
identify evacuation road impediments for removal by road crews, the Licensing
Board made the same error.97 The purported flaw is the Board's reliance upon the
"best efforts" presumption, which he contends was incorrectly utilized to avoid
the lack of any record evidence to support a finding that, in fact, a sufficient
number of police will respond to perform these emergency response duties.
The presumption that the Licensing Board had in mind is at the heart of the
so-called "realism rule" embodied in 10 C.F.R. § 50.47(c)(I)(iii). The essence of
-the rule, as set forth in that regulation, is that, in the evaluation of the adequacy
of a utility-sponsored emergency response plan, the NRC will recognize the
''reality that in an actual emergency, state and local government officials will
exercise their best efforts to protect the health and safety of the public." Given

96 Su MassAO Brief al 58.63, 86-87.
97 Su lBP-89-32, 30 NRC al 454-55. The basis for the MusAO'1 assertion thai n:licf will be needed for
traffic guides is testimony from his traffic management expc11 thai traffic guides will have an attention lpan of
..lOItIeIhing in the neighborhood of four hows," Tr. 17,026, which the MassAO maintains ClUblishes thai traffic
guides will be unable to complete the 12-hour lhifts c:ontcmplated by the SPMC. Putting aside the fact thai the
MassAO'1 coru:em arises only in the event of a lpecifiC accident sequence (te., an EPZ-wide evacuation on a
crowded IUIMICf weekend in which there will be no time between the traffic guidc'l amwl al the TCP, which
occun lOI11Clime aCtc:r a lite uea emergency declaration. and the TCP ICIup when the evacuation finally is ordered
al the genc:ra1 emergency lUge, '61 LBP-89-32, 30 NRC al 455), we an: unawan: of any evidence pn:sented by
the MassAO that establishes any dire consequences for the evacuation if traffic guides take limited n:lief brcab.
This is particularly 10 given that more than half of the control points with first or ac:cond letup priority an: luffed
by more than Ole person. S•• SPMC (PIan) App.lall-1l, -21, -42, -51, -63, -82, -102, -119, -124, -129, -136
(Rev. 0, Amend. S). In any event. the viability of the MassAO', assertion is of little momenl given our conclusion
thll ,uflicient police resources arc lVIilable to provide this n:lief.
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our conclusion in ALAB-937 that, in the case of a utility-sponsored plan,
the realism rule was intended to have application only to "those persons in
leadership positions (such as governors, mayors, civil defense directors, and state
police superintendents) whose regular duties include the initiation of measures
to protect the public health and safety in the event of an emergency that puts the
populace at rlsk,"98 its application in this instance is questionable. Nonetheless,
this is of no assistance to the MassAG for, as we went on to point out in ALAB937:
Quite apart from the realism rule as promulgated in section SO.47(cXl)(iii), there may well
be reason to assume that, because of the nature of their regular duties, most individuals in
certain occupations will respond in emergency situations. We have in mind, for example,
police officers, professional firefighten, and civil defense worken, all of whom routinely
confront emergencies in the discharge of their assigned functions. 99

This assumption applies fully with respect to the response of State and local
police officials to fulfill traffic direction and road impediment identification
duties, matters that fall well within the realm of their normal responsibilities.loo
Thus, we find no error in the Licensing Board's reliance upon these police
resources as being available to fulfill these needs.
Nor do we attach any significance to the MassAG's assertion, otherwise
unsupported, that there will not be a sufficient number of officers available to
respond. 101 Applicants' testimony before the Licensing Board established that
as many as 45 on-duty and 180 off-duty officers would be available from the
Massachusetts State Police troop stationed in the locality of the EPZ to perform
traffic guide relief and related duties, with another approximately 1100 officers
available state-wideyn With this significant resource base from which to draw
State Police to act as relief replacements for the approximately 100 traffic guides
called for under the SPMC and to perform other evacuation support duties, we
perceive no justification for the MassAG's concerns. I03
B. The MassAG also maintains that the SPMC is inadequate in that it
does not provide a second twelve-hour shift for dosimetry record keepers, route
98 32 NRC aI148-49.
991d. al 149 n.44.
100 Even withOUl this assumption, however, the IennS of the recent Executivc Order n:ganling Massac:husctts
~srticiPltion in emergency planning leavc no doubl that Stile Police will n:spond. S.I IIIpra 1'1'. 309-10.
01 The SPMC docs contain provisions reglrding evacuation support response by law c:nfon:cment officials. Su
SPMC (Plan) App. 1 111-3, ·S (Rev. O. Amend. 5).
102 Su Applicants' Rebuttal Testimony No. 21 (Coordinltion of Governmental Resources and Responses), foL
Tr. 23,537, 1111·12.
I03Comparl ALAB·932, 31 NRC II 409-12 (Ivailability of 18S uniformed New Hampshire Stile troopers
sufficient to meet need for Illfling of lane 80 traffic control points). These Mlsslchusetts Stile Police resources
Ire, of course. in Iddition to the second shift resources provided for in the SPMC by means of. muwalassistsnce
plan with YanIccc Atanic Electric Company. S .. SPMC (Plan) It 2.1-1 (Rev. 0, Amend. 3). S.. aw itt/ra p.
332.
.
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guides, evacuation vehicle drivers, and road crews. On this score, he asserts
that the plan contravenes Criterion n.A.4 of NUREG-0654, which declares that
"[t]he offsite response organization shall be capable of continuous (24-hour)
operations for a protracted period."I04 We disagree.
The MassAG misrea~ the guidance of Criterion n.A.4 as it applies to the
response staffing at issue here. While reflecting the fact that the applicants'
offsite response organization (ORO) as an entity must be capable of sustained
operations for whatever period is necessary to provide an appropriate response
to a radiological emergency, this guidance cannot be read to mean that each
response function performed by ORO personnel must be continuously sustained.
Rather, the temporal adequacy of the ORO's response capability for any of the
myriad of activities undertaken under its auspices will depend on the function
being performedY'"
In this instance, the SPMC plainly classifies dosimetry record keepers and
route guides as "evacuation-specific" personnel for which a second shift is
provided by the Yankee Atomic Mutual Assistance Plan. HltS The MassAG'.s
purported concern about a second shift for these response personnel thus is
misdirected. It is less clear whether, as the MassAG appears to believe, the
road crew members and the evacuation vehicle drivers are similarly regarded
under the SPMC.I07 We need not, however, pursue that question here, for it is
apparent that the single shift staffing for these personnel is appropriate.
The record indicates that the maximum ETE for those evacuating from and
through the Massachusetts EPZ is approximately nine hours, or some three hours
less than the planned shift for evacuation vehicle drivers and road crews.108
Although, as the Licensing Board noted, there may be some period between
the time these response personnel are activated and the time an evacuation is
ordered and their evacuation activities actually begin,l09 the MassAG has not
directed us to any evidence indicating that if the combination of "waiting time"
and evacuation time extends the service of evacuation vehicle drivers and road
crews somewhat beyond the planned twelve-hour shift, their ability to complete
their duties will be significantly impaired.IIO As a consequence, we see no cause

104NUREG-06S4 (Rev. I, supp. 1) Criterim n.A.4.
10' S66 ALAB·924, 30 NRC at 362 n.125.
106 Su SPMC (Plan) at 2.1·1 &. Fig. 21·1 (Rev. 0, Amends. 3 &. 6). Su also Tr. 23,965-66.
107 Su SPMC (Plan) Fig. 2.1·1.
108 S•• App1icants' Rebuttal Tcstimmy No. 16, Attach. D.
109 Su LBP·89·32, 30 NRC at 473.
II°In this regard, u!he licensing Board noted"u ibid., it is to be expected !hat, mec an evacuation is begun,
!he peak activity would occur inilWly and !hen fall off u !he majority of evacuees have left 1hc area, 1hcrcby
placing !hose in evacuation-support positions in a leu Itrcssfullituation towanl1hc end of !heir shift when !hey are
more likely to be fatigued. A.1hc Board aha found, in evacuatim .ituationslhc ItreIIlc:vel of activity gc:ncrally
would not begin immediately,
ibid., a ccnclusim lhat is consistent wi!h 1hc MassAO'1 own acknowledgment
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for imposing a requirement that an additional relief shift be provided for these
response positions.
C. The MassAG assails the Licensing Board's determination that route
guides are not required to accompany vans, station wagons, wheelchair vans, or
ambulances that are intended to evacuate certain special needs (e.g., hospitalized,
nursing home) populations, despite the fact that the SPMC provides such escorts
for evacuation buses. Because ''navigation of designated routes is defined as [a
route guide's] responsibility," the Board reasoned that it is not essential for
guides to accompany special needs vehicles. 1Il The Board based its conclusion
upon the fact that, while the buses must follow a predetermined route, these
special needs vehicles are not similarly constrained.lIl In attacking this result,
the MassAG stresses that (1) all buses are assigned guides, yet only some have
preassigned routes; and (2) as the drivers of both the buses and special needs
vehicles are based outside of the EPZ, no one driver is more able than another to
reach his or her assigned destination without the assistance of a guide. Because
of these factors, he insists that, if guides are provided for all buses, they must
be supplied to all special needs vehicles as well.
We cannot accept this line of reasoning. The fact that the applicants have
elected to assign route guides to all buses does not mean perforce that their
services in that precise capacity are deemed to be required in the instances when
the bus driver is not'being called upon to follow a predetermined route.ll3 Nor
is there any cause to believe that drivers based outside the EPZ must have route
guides at their disposal in order to locate a particular destination in circumstances
where no specific route is prescribed and the drivers' obligation will be simply
to reach that destination by any route they should select Whether at the wheel
of a bus or, rather, a special needs vehicle, we do not think it untoward, in
the absence of any evidence to the contrary, to assume that those otherwise
employed as drivers are able to read a road map.1l4

thlt "[iln an Iccident .cenlriO where then: is a time delay of three or four hours between [pezsonnel. activation]
and [the time an evacuation is ordc:n:d). the evacuatim p=onncl would initially be litting around with linle to
do for a number of hrun." MassAG Brief at 61.
1ll LBP.89-32. 30 NRC It 478.
111 Su ibid. These.pecial needs vehicles are not assigned .pecific routes but must merely urivc It specific
locations; how they urivc there is of no import. See Applicants' Rebuttal Testimony No. 20 (ORO Pr=quisilCl
and Tnining), fol. Tr. 27,388, at 34. Su alro SPMC (Procedures) IP 2.10, at IG-ll, 31 (Rev. 0, Amends. S &: 6).
113 A. matten now .tand, there are independent reasons for placing guides on buses that do not have assigned
roulCl. For example, as is reflected by the parties' recent stipulation, guides are to perform catain child supavUion
functions. Su Joint Stipulation Regarding Contentions Remanded in ALAB-937 and ALAB-942 (Jan. 18, 1991)
at 1-2 [hereinlfter Joint Stipulation). In addition,the SPMC provides that guides are to IUist in boarding evacuees
It schools and special flcilities if auigned to such buses. Su SPMC (Procedures) IP 2.10, It 25-26 (Rev. 0,
Amend.S).
114 Special needs vehicle driven, who generally Ire already employed as driven at buslambu1ance c:anpanies, 6.e,
Applicants' Rebuttal Testimony No. 20, It 34; Applicants' Exh. 41 (AgreementI) at 11-20, 33-40; SPMC
(Plan) at 2.1-29, -31, are supplied mlp boob, 6U SPMC (Procedures) IP 2.10, at 31 (Rev. 0, Amend. S).
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D. While first-shift traffic guides attend six training modules for approximately ten hours and receive additional instructions, under the SPMC secondshift guides receive "on-site training" both at the staging area where they initially report and from the guides they are replacing.m The MassAG asserts that,
contrary to the finding below, the second shift's training is insufficient, labeling
it as "at best cursory instruction."116 Apparently, he believes that the training
received by the second shift must be equivalent to that obtained by the first. We
conclude otherwise.
We know of no regulatory requirement that the training of first- and secondshift personnel must be identical. The question at hand is simply whether,
irrespective of what is provided first-shift guides, the second-shift guides receive
enough training to discharge their responsibilities properly. In this regard, the
second-shift guides receive training and briefings at the staging area to which
they first report.1I7 In addition, the extensively trained first-shift guides must
thoroughly brief their replacements concerning (I) traffic and access control,
(2) reporting, (3) the status of the emergency, and (4) methods of setting
up control point flow patterns, as well as provide other on-the-job training.
Finally, the first-shift guides may not leave their posts until they are satisfied
that their replacements are able to perform their duties. liB We find these training
procedures to be adequate.
E. Finally with respect to response personnel, the MassAG contends that
there was no basis for the Licensing Board's findings that the Red Cross will
be able to provide timely and adequate staffing for the more than two dozen
congregate care centers (i.e., displacement shelters) the ARC is to operate
under the SPMC. According to the MassAG, this follows from the ARC's
nonparticipation in Seabrook emergency planning, as a result of which it has
not identified any of the personnel resources needed for prompt, ample staffing
of those centers.
In ALAB-941,1I9 we addressed the general issue of ARC availability for Massachusetts EPZ relief duties. We there upheld the Licensing Board's rejection
of a MassAG contention that the June 1988 emergency planning exercise was
deficient in scope because, due to ARC nonparticipation, congregate care centers were not activated. In doing so, we observed that, given the Commission's
previous recognition in the Shoreham proceeding that the ARC will respond in
an emergency, radiological or otherwise,120 in the absence of any showing that
115 Su UJP·89·32, 30 NRC at 472, 477·78.
116 MusAO Brief at 63.
117 S66 SPMC (Procedures) IP 3.2, at 4. 7.
118Su id.1P 2.17, at 6-7 (Rev. 0, Amend. S); it! (Plan) App.lat 1·3.
119 32 NRC at 349-So.
110Su Lollg Malld Ug1lli1lg Co. (Shoreham Nuclear Power Station, Unit I). ClJ·87·S, 2S NRC 884, 887·88
(1987).
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the ARC somehow lacks the ability to discharge its conventional and oft-fulfilled
role, the Board did not err in rejecting the contention. By the same token, as the
Board's extensive findings make clear,12I in challenging the SPMC the MassAG
failed to present any evidence sufficient to counter the presumption concerning
the ARC's willingness and ability to respond in the event of an emergency,
including any showing that the state and local chapters lack the ability to fulfill
the ARC's conventional role as a disaster relief organization in administering
and staffing shelter facilities like the congregate care centers. The Board thus
acted properly in rejecting the MassAG's challenges to the adequacy of the
SPMC based upon the ARC's nonparticipation.l21

V.

PROTECTIVE ACTION RECOMMENDATIONS

Protective action recommendations, or PARs, are those measures emergency
response officials counsel members of the public to take to avoid or reduce a
projected dose arising from a radiological accident l23 In appealing the Licensing
Board's rulings concerning the SPMC and the June 1988 full participation
exercise, the MassAG has raised several PAR-related issues, including: (1)
the 'propriety of the Licensing Board's mid-hearing determination limiting his
challenge to the adequacy of the METPAC computer model to PAR generation
by onsite response personnel during the exercise; (2) the adequacy of the
Board's findings regarding the timing of protective action beach closings during
the 1988 exercise; (3) the sufficiency of the PARs that are utilized under the
SPMC for the Massachusetts EPZ beach population; (4) the adequacy of the
SPMC planning assumptions relating to the dose reduction factor adopted for
nonbeach area shelter structures; (5) the Board's purported failure to consider
evidence rebutting any FEMA presumption regarding the adequacy of the PAR
decision criteria for the SPMC; (6) the Board's exclusion of the MassAG's
prefiJed testimony by a panel of experts on the adequacy of PAR decisionmaking
criteria in the SPMC; and (7) the Board's failure to address the substance of the
MassAG's challenge to the METPAC computer model,l2.4 We find no merit to
any of these assignments of error.
A. As part of his challenge to the June 1988 exercise, the MassAG sought
admission of two PAR-related contentions, MassAG EX-II and MassAG EX19. With Contention EX-ll, he asserts that the exercise revealed a fundamental
121 S66 LBP·89-32, 30 NRC at 584-90.
122Given the Commonwealth', apparent cooperation with the ARC in planning Cor ndiologica1 emetgencies at
other nuclear Cacilities located within or near its borden. 666 it!. at 589·90, the Governor', recent announcement
Catceming MassachuscIU participation in Seabrook emetgency planning IeCmS likely to end the ARC', nonpar·
ticipation IS well .. the MassAO', concerns about the ARC', role and the adequacy oC its response.
123 S66 ALAB.942, 32 NRC at 419 n.77; NUREG-06S4 (Rev. I), App. 5, at 5·5.
12.4 S66 MII.AO Brief at 36-37, SO-51, 63·64.
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flaw in the SPMC because it demonstrated that the ORO did not have the ability to make appropriate protective action decisions. In Contention EX-19, he
makes a similar claim with respect to the applicants' onsite emergency response
plan, the Seabrook Station Radiological Emergency Response Plan (SSRERP),
based upon the purported inability of the applicants' onsite Emergency Response Organization (ERO) personnel to provide appropriate PARs for ORO
consideration. In addition, he asserts that the ERO's PAR generation inadequacies, in combination with the high degree of ORO reliance on the ERO PAR
recommendations, precludes the requisite reasonable assurance finding under 10
C.F.R. §50.47(a)(I). Although the Licensing Board initially admiUed both contentions,l2.5 it accepted only three of the four bases put forth by the intervenors in
support of Contention EX-I9: Basis A, contending that the PAR deficiencies
identified in Contention EX-II arose from the ORO's unqualified reliance upon
the ERO's PARs; Basis B, asserting that New Hampshire officials' over-reliance
on inappropriate ERO PARs resulted in the State's adoption of several improper
PARs; and Basis D, declaring that, U[i]n all the instances described" in both
Bases A and B, the ERO's inappropriate PARs were derived from its MElPAC
computer model, which contained fundamental flaws. l26
Thereafter, in response to a staff request for clarification of its ruling
accepting Contention EX-I9,127 the Licensing Board reiterated that the contention
was properly admiUed.128 As a consequence, the staff presented the testimony
'of two agency employees, Senior Emergency Preparedness Specialist Edwin
F. fux, Jr., and Effluents Radiation Protection Section Chief Dr. Robert J.
Bores, which was intended to establish that the PARs generated by the ERO for
consideration by the ORO and New Hampshire response officials were timely
and appropriate.129 During cross-examination of these witnesses, a question arose
concerning the scope of Contention EX-19 as it challenged the provisions of the
onsite plan.13° This scope issue subsequently was explored in greater detail in
response to the MassAG's attempt to have admiUed into evidence a portion of the
SSRERP containing guidance for ERO determinations relative to its development
of PARs as an aid to offsite authorities.l3l After considerable discussion,132 the
12.5 s~. Memorandum and Order (Dec. 15, 1988) at 33-34, 46-49 (unpublished) (hereinafter Exercise Cmtentions
Order].
126Joint Intervenor (m Cmtentions on Ihc (SPMC) and IhcJune 1988 Graded Exercise (July 5,1989) at 111-13
~fter Joint Intervenor Contentions Compilatiat].
27 S .. Tr. 15,823-37.
128 Su Tr. 15,874-75. A liule over two matths after this ruling, the Licensing Board dismissed Basi, D of
Contention EX-19 for want of jurisdiction, Il~. Tr. 22,178-224, a ruling we subsequently reversed in ALAB-916,
29 NRC 434 (1989).
129 Su NRC Staff Testimaty of Edwin F. rox, Jr. and Dr. Robert J. Bores Concerning MAG Exc:n:ise Contention
19 (PARS). fol. Tr. 24,627 (hereinafter Staff PAR Tcstimaty].
130 Su Tr. 24,865-79.
131 Su MIIIAG Exh. 112 (SSRERP Emergency Response Procedure ER 5.4 (Rev.
132 Su Tr. 2S,04()'64, 2S,106-35.
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Board found that Basis D challenging the utilization of the ME1PAC by the
ERO during the exercise was the only basis with sufficient "specificity as to
the onsite methodology" that would permit a challenge to any aspect of the
onsite planning basis for pARs.m Acting on this ruling, the Board rejected the
exhibit, holding that it "impermissibly goes to onsite methodology" other than
the ME1PAC model that was the subject of Basis D,l34
Before us, the MassAG contests the Licensing Board's ruling concerning
the scope of Contention EX-19, asserting that he was improperly precluded
from litigating the flaws in the decision criteria in the onsite plan that were
revealed by the June 1988 exercise. We find, however, no error in the Board's
ultimate ruling. The Board simply acknowledged what the wording of Basis D
makes manifest. Although Bases A and B describe the purportedly improper
PARs, the only specific cause assigned by the MassAG for the inadequate PARs
(through the incorporation by reference of Bases A and B) is the ME1PAC
model designated in Basis D. The Board's specificity ruling recognized that the
MassAG properly should be limited to litigating only the adequacy of the one
feature of the onsite plan that he characterized as the source of a fundamental
flaw. In the circumstances, the Board's limitation on the scope of his contention
was appropriate.l 3.5
B. With the unilluminating declaration that the Licensing Board "does not
even accurately summarize the issue let alone address it" and a reference, without
further explication, to several of his proposed findings of fact, the Mas sAG
asserts that the Board erred in its findings regarding the New Hampshire and
Massachusetts beach closings undertaken as protective actions during the June
1988 exercise,1l6 We once again would be justified in rejecting this challenge
for inadequate briefing; we observe, however, that the MassAG's argument is
lacking in merit as well.
The principal contention in the MassAG's proposed findings before the
Licensing Board was that a particular ERO-generated PAR suggesting that the
Massachusetts beaches be closed was inconsistent with the provisions of the
SSRERP. He asserted this was so because the technical conditions specified in
the plan's PAR analysis as warranting closing were not met. Yet, the applicable
133Tr. 25.130. S66 also lBP·89·32. 30 NRC at 487.
134Tr. 25.130. Subsequently. after additional cmsidcntion, the Board admitted the SSRERP ICgment for the
limited PUIpOlC of allowing the MassAG to challenge the testimony given by lUff wiblCSSCS rex and Bema. but
not as aflinnative support for any broader attack upon the adequacy of the ensite plan. S66 Tr. 25,288-331.
1" S66 illfra note 310. We also fail to ,ee wlat hann may have accrued to the MassAG as a rcsult of the
Licensing Board', ruling concerning the scope of Contention EX·19 in light of the opportunity afforded him to
challenge the validity of the ensite PAR dctcnninations through the testimony of Dr. Goble and in the c:ounc of
his cross-examination of the staff wibICSSCS who testified as to the adequacy of the ERO', dctcnninations. Su
Testimony of Dr. Robert 1.. Goble on Behalf of [the MassAGJ Regarding Contentions MAG EX·11. MAG EX·19.
SAPL EX·14. n·13e. n.18F. n·20 and n·23 (Exercise PARI. Training for PAR Dccision-mucrs. METPAe.
PAR Decision Criteria, and Coordination of MassJNII PARS). foL Tr. 24.125; Tr. 24.628·963.
136 MauAG Brief at 63.
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provision of the SSRERP indicates that, even if, in undertaking a PAR analysis,
the technical evaluation affords a "no PAR" result, ERO officials are to undertake
an additional review to consider whether precautionary protective actions are
appropriate.1J7 Because the ERO's recommendation on Massachusetts beach
closings was consistent with (and apparently within the contemplation of) this
directive in the onsite plan,13! we are unable to conclude that the ERO's action
consistent with that provision provides support for the requisite finding that there
is a "fundamental flaw" in the onsite emergency planP9
C. With Contention JI-17, intervenors alleged the failure of the SPMC to
provide a range of protective actions for the Massachusetts portion of the EPZ
in accordance with 10 C.P.R. § 50.47(1))(10). The only specific challenge made
by the MassAG to the Licensing Board's rulings on the merits of this contention
is his assertion that the Board failed to harmonize its holding in its SPMC decision that there is no requirement for a beach shelter survey with statements in
its decision on the NHRERP concerning a shelter survey conducted for the New
Hampshire EPZ beach area.l40 In its New Hampshire plan decision, the Board
did indeed recognize and refer to a shelter survey conducted by applicants for the
New Hampshire beaches.141 As we determined in our recent decision in ALAB942, however, as a result of subsequent developments concerning the issue of
sheltering the New Hampshire beach population, any assertion about the need
for a shelter survey in Massachusetts is misdirected. Under the "shelter-in-place"
protective action now utilized in both plans, "there is n~ need to determine the
available shelter capacity for [the beach] population when the only instruction

137 S .. MassAO Exh. 112, Fig. I, at 2, U.
138The MassAO also contalds that the lenglh oC time within which the ERO decisim was made IUggests that it
was dme without ,ufficient analysis. Our review oC the ,upport he provided Cor this propositim leads us to the
conclusim that this assertion is baled upon nothing more than his own lJ'eaUstion.
139The ume Cailon: to demonstrate a Cundamcntalllaw in an emergency plan is evident in the MassAO', other
complaints n:guding the beach closings during the IlUIe 1988 exercise. He contends that the NHRERP was
deficient bec:ause it afforded New nampshin: oCficials the discrctim to c:lose that State', beachea at the alert IIlge
(II opposed to the Isler lite an:a emergency IIlgc, I t l supra p. 327) without receiving a recommendation Cran the
ERO. In additim. he asserts that the beach closing notilicatim process was inadequate bec:ause only the beachCront
loudspeaker 'ystem WII used and bec:aUIC the Massachusetts beach closure 'tatement did not mentim the Cact that
the New Hampshin: beaches had earlier been closed. Even assuming these can be called deficiencies, which is
not appan:nt to us, they are hardly Cailun:s in an Nesscntial clement or the plan" whose corn:ction would mjIlile
Nsignilicanl revision or the plan" 10 IS to fu\Jill the applicable criteria necessary to constitute a fundsmentalllaw.
Su SIto"Aam, ALAB·903, 28 NRC at 50S.
140The MalsAO also maintains more gencnlly that N(tlhe Board never even addressed the issue presented by
n·17 let alone rule m it," MassAO Brier at 63, a pronouncement that is accompanied by citations only to portions
oC the Ucensing Board'a decision and to me oC his proposed findings oC fact. Once again putting aside this
clear Cailure to meet our directive to provide an adequate exp1snatim concerning any alleged deficiencies, we
find in reviewing the Board'a decisim, III LBP.89-32, 30 NRC at 486, that it did indeed address (and ruled
upm) the overarching issue whether, in accordance with section 50.47(1))(10), .uCficient c:onsideratim was given
to .heltering IS a protective acUm Cor the beach populstim. S" Massad_,lls v. NRC, 924 F.2d at 329.
141 s" LBp·88·32, 28 NRC at 761-62.
'
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is to remain indoors if you are already there and to evacuate by car if you are
not."141 We thus find no error in the Board's SPMC determination.
D. The MassAG also contests the Board's findings regarding the use of
sheltering in nonbeach areas, asserting that this protective action is being
underutilized. He maintains that whatever basis might exist for applying a 0.9
dose reduction factor for the beach areas, there is no record support for the
adoption of this minimal shielding factor for the entire Massachusetts (and the
New Hampshire) EPZ.
Undoubtedly, within any reactor facility's EPZ a diversity of potential shelter
structures with different reduction factors is likely to be encountered (e.g•• office
buildings, frame houses with or without basements, brick houses with or without
basements). As staff and FEMA witnesses explained, to address this diversity,
planners view the population within the EPZ as a whole and use the reduction
value applicable to the most vulnerable portion of the population, i.e., those
who in appreciable numbers would have to rely upon structures with the least
effective shielding factor.14J In this instance, planners concluded that this would
be individuals in wood frame houses without basements, structures they found
are present in the EPZ in significant numbers in the beach areas. l44
As the Licensing Board noted,14' this was the basis for the adoption of the
0.9 reduction factor employed in the SPMC for making PAR determinations in
the Massachusetts EPZ. The MassAG obviously disagrees with this conservative
approach; nonetheless, he has failed to present any evidence that reveals it to
be demonstrably in error.l46 The record before the Licensing Board thus fully
supports its determination that planning officials made a reasonable choice in
utilizing this approach and the resulting 0.9 reduction factor.

141 ALAB-942, 32 NRC

at 430. EVCI more m:cnt developments before \he licensing Boud suggut that a
sheltering survey may be unnecessary because sheltering seemingly has been abandoned IS a protectivc action
~on far \he general beach population. See ALAB-94S, 33 NRC 17S, 177 (1991).
1 3 Set Tr. 18,.577-78,24,918-20.
1« Set Tr. 18,s90.
14' Set LBP-89-32, 30 NRC at 486.
146 Durlng his crou ...urnin'ation, FEMA witness Richard DonOYall indicated that while the mnnbcr of wood frame
houses without basements in \he beach areas is substantial. 6ee Tr. 18,s82·90, he did not know what proportion of
housing within the nonbeach area falls into this category, lee Tr. 18,s84. The MassAO asserts that this establishes
there is no basis for the adoption or the 0.9 dose reduction factor ror the nonbesch populations. We disagree.
As we havc already noted. \he approach taken by planners was • conse:vativc one designed to encompass \he
most vulnerable population within the EPZ. which was found to be those who might inhabit the luge mnnbcr of
frame beach houses without basements. The MassAO's only substantivc attempt to counter this analysis was his
reference to United States cauus information. which he never introduced into evidence. purporting to show that
nearly 93% of homes in New England havc a bascmenL See Tr. 18,s83. Basement shel!cring genenlly would
provide a substantially greater cloudahine dose reduction factor. Set AL\B-942, 32 NRC at 41S 0.60. EVCI if
we were to take official notice of such information. however, \he MassAO failed to establish that these general
statistical data havc any relevance to the housing in either the beach or nonbeach areas within \he Massachusc:ns
EPZ 10 . . to call into question !he validity of planners' conclusions about the ovenllaignificance of the vulnerable
population in the beach area.
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, E. The MassAG also declares that the Licensing Board ignored "key"
evidence completely rebutting any FEMA finding of the adequacy of the PAR
decision criteria in the SPMC. The evidence he singles out is a statement
by FEMA witness Richard Donovan that, consistent with NUREG-0654, the
agency's review of the PAR decision criteria for the SPMC was intended to
ensure that their primary focus was actual plant status and a prognosis of
future plant status rather than maximization of dose savings.l47 According to
the MassAG, because assessing a plan's dose savings potential is the key to
determining whether the plan is adequate, the failure of FEMA to take 'dose
savings into account in assessing the adequacy of the PAR criteria establishes
that its review was inadequate.
In CLI-90-2,148 the Commission declared that intervenor evidence on the purported dose consequences arising from a range of accident scenarios should be
excluded from consideration in that portion of this licensing proceeding concerned with the New Hampshire emergency response plan. In its recent decision
in Massaclwsetts v. NRC upholding the Commission's determination, the District
of Columbia Circuit concluded that the dismissal of this dose consequence evidence was consistent with the Commission's recognition, through its appropriate
adoption of generic emergency planning standards under 10 C.P.R. § 50.47(b),
that hypothetical dose savings need not be examined in reaching a determination
under section 50.47(a)(I) about whether the provisions of a particular emergency plan provide reasonable assurance of adequate protective measures.149 We
perceive no limitation inherent in the Commission's (or the court's) rejection
of dose savings as a consideration in determining the adequacy of emergency
planning efforts. As a consequence, that ruling applies with equal force here,
mandating rejection of this additional MassAG dose-savings-based challenge to
the PAR decision criteria in the SPMC.
F. An additional question raised by the MassAG regarding the SPMC decision criteria for PARs is whether the Licensing Board acted properly in excluding certain direct testimony sponsored by MassAG witnesses Dr. Gordon
Thompson, Dr. Robert Goble, and Dr. Jan Beyea. The testimony in question
was proffered in support of several contentions, principally Contention JI-18,150
challenging those criteria as they provide for the choice between sheltering and
evacuation. In response to a motion by applicants, the Board excluded the
testimony on a number of different grounds. The Board found it "extremely
difficult to understand, full of uncertainties and specUlations, and far short of

147 S" Tr.

180572-73.

148 31 NRC at 217.

s,'

149
924 F.2d at 330.
150 S•• Tr. 18S7G-71.
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expected scientific standards.nUl It also observed that the testimony "postulated
hypotheticals with no evidentiary basis and improperly sought to compare sites
and emergency plans" and "revisited matters already decided with respect to the
sheltering option for the transient beach population."I~ The MassAG protests the
Board's "understandability" ruling, asserting that it was an impermissible reason
for rejecting the evidence, and further insists that the testimony was sound and
clear.
As a reading of the testimony makes apparent, it is at its heart a comparison
of four evacuation strategies - unplanned evacuation; SPMC evacuation;
evacuation at a "generic" plant site; and evacuation at a generic site with
difficulties (e.g., the San Onofre facility) - and four sheltering strategies - ad
hoc shelter; the SPMC sheltering equivalent based upon wood frame buildings
without basements; a sheltering equivalent based on wood frame buildings with
basements; and good shelter - of which one "represents" the strategy utilized
under the SPMC.UJ These various planning strategies are contrasted in an effort
to show their relative merits in terms of radiation exposures and the relative
probabilities of early deaths or severe radiation sickness likely to occur under
each planning scenario.154 As the MassAG made clear to the Licensing Board,155
this testimony was crafted to avoid the ban on "dose savings" evidence that
resulted in the rejection of some of his earlier testimony.l56 It likewise was
subject to dismissal, however, because it fails to abide by another relevance
parameter established by the Commission for the consideration of emergency
planning mauers.
As the Commission made plain in the Statement of Consideration accompanying its 1987 rulemaking concerning plan evaluation in the face of state
or local government nonparticipation, any consideration of plans such as the
SPMC is to be done "without comparing them to other emergency plans, ·real
or hypothetical. The final rule makes clear that every emergency plan is to be
evaluated for adequacy on its own merits, without reference to specific dose
reductions which might be accomplished under the plan or the capabilities of
any other plan."IS7 In addition io characterizing the evacuation/sheltering strategies utilized for the SPMC, the proposed testimony describes other emergency
planning strategies, most of which are in fact based upon highly questionable

151 LBP.89-32. 30 NRC at 484.
1521bi4.
153 S .. MusAG Exh. 72 (rcstimmy of Dr. Gordat Thompson. Dr. Robert L Goble, and Dr. Ian Bcyea on Behalf
of the [MassAG] on Contentions Regarding the Adequacy of the SPMC) at 2542 (mmed for identification at Tr.
18.904).
154 S.. id. at 42·S2.
155 S•• Tr. U.s37.38.
156 S ,uwpra pp. 313.14.
157 S2 Fed. Reg. 42,078. 42,08S (1987).
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assumptions,158 that might be employed as part of other emergency plans. It
then seeks to relate them to the SPMC in an attempt to show the purported
deficiencies in the utility plan's design. At its core, this testimony runs afoul of
the Commission's directive not to engage in plan capability comparisons and,
accordingly, was properly dismissed.
G. The MassAG's final PAR-related appeal centers upon the Licensing
Board's consideration of his challenge in MassAG Contention EX-19, Basis
0, to the adequacy of the METPAC computer model. He asserts that the Board
never addressed the substance of the issues he raised regarding this model as it
was employed in the June 1988 exercise. We find, however, that his concerns
were given appropriate consideration and disposition.
By way of background, we note that the METPAC is intended to aid
emergency response officials in making PAR determinations by providing
a computer model of both atmospheric' dispersion of radioactive substances
resulting from a release and dose assessments relative to the dispersion.l~ It does
not, by itself, generate PARs; instead, it indicates whether particular PARs, such
as sheltering, evacuation, or a combination of the two, should be considered on
the basis of calculated, projected integrated doses.16O As used for Seabrook, it
also highlights those towns in the EPZ that are most likely to be affected.161
The cornerstone of the MassAG's challenge to the METPAC prograffi is the
testimony of his witness, Dr. Robert Goble. As the Licensing Board observed,
Dr. Goble's principal theme was that PAR analysis, either under the SPMC
generally or as it occurred during the June 1988 exercise, should be driven
primarily by the goal of mitigating the effects of a serious, fast-breaking and fastending accident in which plume exposure to any given area would be relatively
short-lived.l62 According to Dr. Goble, in the absence of information indicating
that such an accident scenario can be eliminated as a possibility, this approach
will maximize dose savings to the affected populations. 163 As the Board also
recognized, using this approach Dr. Goble's PAR analyses repeatedly led him
to the conclusion that sheltering would be the preferred PAR over evacuation.l64
Dr. Goble took up this theme in criticizing the METPAC and its use by
planners in the June 1988 exercise. R>llowing the declaration of a general
emergency during the exercise, the first PAR for the City of Newburyport,

1~8 AfIet reviewing Ihe testimony, we doubt that, if admined, it would ha"" added anylhing hgniJic:ant to
intervenor'. case because it is, as Ihe Licmsing Board Chainnan observed, a "very bad piece of work." Tr.
18,882
1~9 Su Staff PAR Testimony at 22160 S" id. at 23.
161 S" ibid.
162 S" LBP-89-32, 30 NRC at 492
163 Su Tr. 24,577-78.
164 SII LBP-89-32, 30 NRC at 492
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Massachusetts, was to shelter,l65 a recommendation made before any release
had occurred and before any METPAC dose projection using "actual" exercisegenerated radiation release data was available. l66 Subsequently, the METPAC
program was utilized by response officials in generating a second PAR calling for
the evacuation of Newburyport. l67 Dr. Goble questioned the METPAC program's
validity with respect to this PAR, asserting that its use in the exercise established
that the program was biased in favor of evacuation (as opposed to sheltering).
He maintained that this was the case because, in the absence of information
concerning the duration of the release involved, an eight-hour default value was
used as the input for that element168
.
Dr. Goble's condemnation of the METPAC model and the use of this release
duration was not unqualified, however. When questioned about what value other
than eight hours should be used in the METPAC when the release duration
was unknown, he responded "I don't know what they should use," and offered
only the general suggestion that any choice on a default value should involve a
further evaluation of the characteristics of the plant and the site. l69 We find this
exhortation uncompelIing. As staff witness Bores indicated, the opportunity for
further evaluation of relevant factual circumstances is already a part of the PAR
generation process. According to Dr. Bores, because the METPAC program
is only one tool utilized by the PAR decisionmakers, any concern about flaws
resulting from the use of this eight-hour default value was wholly misplaced.
Thus, in addition to the METPAC program's results, response officials have
access to current dose assessment information and can consult with accident
assessment personnel, thereby enabling them to put any METPAC results into
the proper perspective. 170
As we declared in ALAB-903 in the Shoreham proceeding, in order to
establish the requisite "fundamental flaw" in an exercised emergency plan, an
intervenor must demonstrate that a "failure of an essential element of the plan" is
extant, and that it can be remedied only through a "significant" plan revision.l7l
Putting aside the fact that, as the Licensing Board noted, the central premise for
Dr. Goble's appraisal of the PAR process during the exercise is his inappropriate
concentration upon responding to a single accident scenario (as opposed to
planning for a broad spectrum of accidents),171 his METPAC criticisms, which
essentially are suggestions about how the existing program might be improved,

165 See id. at 488.
166 Su Staff PAR Testimony at 24.
167 Su ibid. See also LBP·89-32, 30 NRC at 488.
168 Su Tr. 24,296-98.
169Tr. 24,339.
170 Su Tr. 24,901.
171 28 NRC at 50S.
171 See LBP·89·32, 30 NRC at 492
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are not sufficient to meet this standard. When challenging a plan based upon
the results of an exercise (as opposed to a challenge to the plan itself), under
the applicable "fundamental flaw" standard the focus of intervenor efforts must
be on identifying imperfections in a pivotal element of the plan so pronounced
that those shortcomings can be corrected only through substantial redesign of
the plan. Dr. Goble's ambivalent disapproval of the METPAC program falls
far short in this regard.113 We thus find no basis for disturbing the Board's
conclusion that the MassAG failed to establish that the use of the METPAC
model as part of the PAR generation process during the exercise revealed any
emergency plan fundamental flaws.

VI.

SPECIAL POPULATIONS

Also a topic of the MassAG's appeal are purported flaws in the Licensing Board's disposition of several of the issues related to the identification,
notification, and handling of the' Massachusetts EPZ special populations (e.g.,
hospital patients, nursing home residents, homebound individuals, and school
children). His assignments of error include the Board's: (1) rejection of the
testimony of MassAG experts Dr. Don Dillman and Sharon Moriearty regarding the sufficiency of applicants' "special needs" survey; (2) alleged failure to
give appropriate consideratiop to Mas sAG testimony concerning the size of the
EPZ special populations; (3) findings concerning the adequacy of applicants'
special facilities notification efforts; (4) determinations regarding the adequacy
of response personnel designated to aid special populations in an evacuation;
and (5) conclusions with respect to the suitability of several facilities intended
to house special populations in an evacuation.174 We conclude that the first of
these issues has become moot and that the MassAG has failed to establish any
Board error on the other issues.
A. The MassAG complains of the Licensing Board's exclusion of the
testimony of Dr. Dillman and Ms. Moriearty that he offered to challenge the
adequacy of a mail survey conducted by the applicants for the pmpose of
identifying those homebound, disabled individuals within the Massachusetts EPZ
in need of assistance in the event of a radiological emergency. The basis of the
173 Dr. Goble declared !hat while !he METPAC program needed "dcvelopment," nooetheleSi he did not WIIIt to
be "too hanh" on the program. Tr. 24.208. This applMltly WII the (:Ise because he could not identify any
existing modeling program !hat was belter. Su Tr. 24.209. Funher. while he descn'bed !he METPAC program
I I "obsolete" and "c:umbcnome," he also agn:ed !hat it wu "on !he cutting edge" of !he technology and "in
line" wi!h what ia in existence in !he field. Tr. 24,209, 24,338. This, in concert wi!h !he Licensing Board',
findings concerning !he validity of response officials' determination to issue !he Newburyport evacuatioo PAR,
lie LBP·89-32, 30 NRC at 489-90, which have not been !he subject before us of any IpCciJic challenge by !he
MassAO except wi!h regard to !he MEl1'AC program. funher boIlter1 our ca\e1usioo that the program and ita
utilizatioo in !he exercise did not reveal any fundamentalllaws in planning efforta.
174 S6. MauAO Brief at 46-47, 64-70.
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exclusion was the Board's determination that the testimony was outside the
scope of Contention JI-48, to which it assertedly pertained.
Our review of the record disclosed that, during the discussion of the applicants' motion to exclude the testimony, their counsel offered to allow Dr.
Dillman to design a "proper .survey," which would then be executed and utilized by the applicantsP' Although the offer was not accepted by counsel for the
MassAG,176 it seemed to us that it would still serve as a reasonable compromise
on the issue of admission of the testimony. We so stated in an unpublished
March 11, 1991 order.
In response to that order, the applicants made the following proposal:
The next survey may be designed by any individual or organization (acceptable 10
FEMA) which the Commonwealth of Massachuseus selects (including Dr. DUlman), and
the [applicants] will pay the reasonable costs and expenses of such an efCort. l77

For his part. the MassAG has accepted the proposal in settlement of the
testimony exclusion issue and, accordingly, that issue is now mooLl71
B.t. Also with respect to the sufficiency of applicants' survey, the MassAG
argues that the Licensing Board failed to take proper account of the testimony
of his expert witness, Guy Daines, when the Board endorsed the applicants'
claim that EPZ special needs individuals were adequately identified by their
mail survey. Specifically, he challenges the Board's purported failure to take
into account Mr. Daines' testimony that the planning basis for Massachusetts
EPZ special needs individuals should be between four and five percent of the
general population, as opposed to the approximately one percent identified by
applicants' survey.l79
Mr. Daines' planning basis estimate was from a secondary source, the
statistical validity of which was never established,180 Beyond that, his suggested
four to five percent planning basis did not coincide with his personal experience
in aUempting to identify the special needs individuals in the Florida county in
which he is emergency services director. As the Licensing Board observed, a
mail survey conducted by his office yielded a special needs individuals figure of
about 0.4 of one percent of the total population, as compared to the one percent
17'Tr.20,038.
176 See Tr. 20,083.84.
177Uccnsccs' Response \0 Appeal Board Order of Muclt 11, 1991 (Mar. IS, 1991) at 2.
17·Su [MauAO'.j Respcnsc \0 the Appeal BOird'. Ordcr or Muclt II, 1991 (Mar. 25,1991) at 2. The Ma..AO
_ e d that the acc:cpl&ncc or the proposal did not affect his challenge \0 the finding below that the litigated
~ needs I\ltvey was adequate. S.. ibid.
1 9This me percent cncanpused approximately 500 individuals, or which .pproximatdy 475 would need
assistance because they would not have anyone available \0 accompany them in the event of an evacuatim.
S" LBP·89-32, 30 NRC at SIS.
180Su Tr. 19,569-74. fur eumple, Mr. Daines bid no knowledge or the .izc or nature of the umple used \0
arrive at the value of nearly five pe=nt of the total population. Su Tr. 19,571.
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identified in applicants' survey.1Il In the' circumstances, we perceive no error
in the Board's determination to accept the figure on special needs individuals
presented by the applicants.
2. The MassAG also complains that the Licensing Board acceded to the
survey's validity, notwithstanding its failure to catalogue a single member of a
recognized special needs group - noninstitutionalized emotionally or mentally
disturbed individuals: The Board itself expressed concern over this lack of
identification and requested that the applicants undertake an effort that would
provide greater confidence that, if such persons exist within the EPZ, they have
been accounted for.ln The MassAG maintains that this is inadequate and typifies
the Board's inconsistent treatment of this issue.
In the absence of some concrete information establishing that this allegedly
unreported special needs population has more than a de minimis presence in
the EPZ. we see no cause for invalidating the entire survey. Rather, as the
Licensing Board suggested, the appropriate response is to ensure that additional
efforts are made to eliminate any uncertainty about the identification of this
special needs population. The MassAG has advised us that he does not
consider his acceptance of applicants' offer to conduct a survey designed by
a Commonwealth-selected expert as a settlement of his challenges to the overall
sufficiency of the applicants' survey.183 Nonetheless, we have no doubt that the
Board's appropriate concern that further measures be taken to clarify the status
within the EPZ of this potential special needs population will be fulfilled through
that survey.l84 Further, in line with the Board's designation of other confirmatory
actions, the adequacy of the survey in this regard should be verified by the
staff.18.5
C.l. The MassAG also challenges the adequacy of the SPMC's provisions
for contacting special facilities, such as nursing homes, to notify them about the
existence and nature of a radiological emergency and to ascertain the facility's
transportation and assistance needs in the event of an evacuation. He asserts that,
as identified during the June 1988 exercise, many of the special facilities that
were to have a contact point in fact had no means of being notified most of the
time. To a correct this situation, the Licensing Board accepted the applicants'
commitment to reevaluate the notification procedures so as to improve the

181 Su LBP-89-32, 30 NRC at 516.
InS" id. at 516-17.
183 S,,,,upra note 178.
184 Additimally,lhc Massachusetts Governor', recent dcclsim to begin Commonwealth participatim in emergency
planning may usis!. in resolving this identification mailer by gaining the assistance of the Maaaachusetts Office

of Handicapped Affairs, which earlier had expressed a zeluctancc to provide applicants with the names of apccial
needs individuals or to aoJicit thOle individuals' authorization to provide identifying information to the applicanta,
'" LBP-89-32, 30 NRC at 517 n.4S.
18.5 SII, •.g., Npra note 40 and accanpanying text.
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notification procesS.186 The MassAG now claims, with little explanation, that
the Board erred in approving the plan while permitting applicants to undertake
this remedial action. We disagree.
As the Licensing Board correctly noted, the observed deficiency should not
seriously impede the successful implementation of the plan. The principal means
of emergency notification for the EPZ population, whether in special facilities
or otherwise, is the siren alert system. l87 Moreover, in the event response
officials are unable to make contact with a special facility when an evacuation
is required, the plan calls for the dispatch of enough transportation equipment to
accommodate 100% of the facility's predetermined capacity.!88 Accordingly, the
Board was correct in its refusal to classify this deficiency as being of sufficient
import to preclude approval of the SPMC.
2. The MassAG further insists that the Licensing Board erred in permitting
plant operation without reviewing the measures it required to be taken to correct
another SPMC deficiency, also revealed by the June 1988 exercise, involving
notification of special facilities in a time frame comparable to the ninety minutes
it took for school notification. Recognizing the apparent failure of SPMC
planners to assign enough personnel to carry out this task, the Board required
as a condition of licensure that applicants ensure that all special facilities will
be contacted within a period of ninety minutes from the time the notification
process begins. l89 The MassAG contends that the Board acted inappropriately
in leaving verification of this corrective measure to the staff. Again, we do
not agree. The Board's specific direction in defining the time frame within
which special facilities notification should be completed, i.e., ninety minutes,
clearly makes this a matter of objective analysis that is appropriate for staff
verification.190
D.1. In addition to his assertions about special facility notification, the
MassAG alleges that the Licensing Board was wrong in finding that, despite
reduced night staffing at nursing homes, there would be adequate personnel
resources to effectuate an evacuation. According to the MassAG, this inadequacy
is established by the applicants' failure to demonstrate that the EPZ nursing
homes have procedures to call in off-duty staff.
The MassAG's argument, of course, rests upon the premise that night staffing
procedures at each of these facilities now are insufficient to respond to an
186SU LBP-89-32. 30 NRC at 518-19.
187 SI' Tr. 21,636.
188 Su LBP-89-32. 30 NRC at 519.
189 Ste id. at 519-20.
190 5u :supra note 40. In ~ tegud, in aceonlancc wilh 10 C.F.R. §2.743(i), we take nlllice of addilional
doc:umcntalion in \he public docket of ~ proceeding indicating Ihat. at Ihe nquest of Ihe mff, FEMA h .. acted
to verify that Ihe Uccnsing BOInI', condilion regarding \he timing of special facility notification was fulfilled
prior to full-power licensure.
Memorandum from R. Strome to G. Peterson (Dec. 8, 1989), AlUch. at 2 (Item
12) (hereinafter Strome Memorandum Attachment).
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emergency situation requiring an evacuation. This supposition, which appears
to pose serious questions about the existing emergency response capabilities
of Massachusetts EPZ nursing homes, is one in which we are not necessarily
prepared to indulge. l9I Be that as it may, we agree with the Licensing Board that,
whatever the staffing situation at each particular home, sufficient ORO personnel
will be available to aid in any nighttime evacuation. In addition to the drivers
and additional support personnel aboard the buses and other evacuation vehicles
that will transport the special populations, as many as eighty additional ORO
personnel can be made available to aid in evacuating the ten Massachusetts EPZ
nursing home facilities. l92
2. Seeking to draw upon our decision in ALAB-924 concerning the status
of teachers as "service providers,"193 the MassAG asks that we find the Licensing
Board was mistaken when it concluded that the teachers would supervise students
evacuated to the School Host Facility at Holy Cross College. Events, however,
have overtaken this challenge. Responding to our ruling in ALAB-937 requiring
further consideration of Basis R of MassAG Contention No. 47 regarding
Massachusetts school teacher participation in a radiological evacuation,l94 the
parties entered into a joint stipulation that assigns any role previously held by
school teachers to route guides.m This agreement resolves this issue as well.
In a further attempt to draw upon ALAB-924, the MassAG also questions
the Licensing Board's ruling that the staffs of special facilities will continue
to care for the residents of those facilities in the event of an evacuation. This
"is merely a reassertion of his position on the issue of ''role abandonment" by
special facility staff, a matter we disposed of in an earlier decision and have no
reason to revisit here.196
3. In addition, the MassAG declares that the Licensing Board improperly
assigned to the statT the responsibility for reviewing the applicants' efforts to
comply with its directive to develop procedures for reunification of students
from transit-dependent families with their parents. According to the MassAG,
such review calls for the exercise of a judgment about plan adequacy that should
be subject to the adjudicatory process. It is again apparent, however, that, in
directing that the applicants create procedures to "identify, assign, and schedule
returning evacuation vehicles for use in reuniting parents and children and in
transporting such reunited transit-dependent families to their assigned SPMC
191 Although Ihc UcalSing Boan! Jdied upon applicants' leStimony c:onccming nuning honte calI·in proceduras
and staff rcsponsel a.lUfficicnt \0 resolve this issue, III LBP.89-32, 30 NRC at 528 (citing Tr. 21,271, 21,317).
the MauAG chancterizea this testimony u generic and tIwI inlUfficicnt 10 addrcsa Ihc aituation in Mauachusc:lu
EPZ nuning homes.
191 Su id. at 527·29.
193 Su 30 NRC at 342-44.
194 Su 32 NRC at 145·52
195 S•• loint Stipulation at 1·2 Su also LBp·91·3. 33 NRC 49 (1991).
1965" ALAB·942, 32 NRC It 411·12
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congregate care facilities,"197 the Board set forth a clearly defined responsibility
that is well within the bounds of those remedial activities that properly can be
referred to the staff for verification. l98
E. The Licensing Board's determinations regarding the suitability of two
of the facilities assigned to the special needs and school populations also are
contested by the MassAG. One of these, the New England Power Service
Company headquarters office complex in Westborough, Massachusetts, has been
selected by the applicants to serve as an overflow facility in the event that demand
exceeds the capacity of the Wilmington, Massachusetts Shriners' Auditorium,
the primary special needs' population congregate care center. The MassAG
argues that the Westborough facility is not suitable because FEMA did not
review its use to house special needs persons and because there is no indication
that there are handicapped-accessible bathrooms in the building. Although
FEMA did not assess the facility's suitability for special needs persons, the
agency did evaluate it as a congregate care facility.199 This, in conjunction with
additional testimony indicating that the Westborough facility is handicappedaccessible,200 provides sufficient evidence of the facility's suitability as an
overflow special needs population congregate care center. Further, while the
testimony of applicants' witnesses leaves unanswered the question of exactly
how many handicapped-accessible bathrooms are located on .these handicappedaccessible premises, the MassAG has not provided us with any evidence
suggesting that there is any basis for his concern that what is there will not
be adequate for handicapped evacuees.201
The other special populations facility issue identified by the MassAG concerns three asserted deficiencies that he maintains' should have been addressed
in the evaluation of Holy Cross College as the School Host Facility: the lack
of adequate personnel to care for the children, the failure to provide for material resources "such as food, diapers, cribs, etc.," and failure to assure that the

197 LBP.89-32, 30 NRC It 543 (emphasis in original).
198 Su IUpTa note 40. Again. It the request of the 1lIIT, FEMA has Icted to verify that the Licensing Board',
CCX1dition reguding Imngements for reuniting families WlS fulIi11ed prior to
power licensure. S66 SllOme
Memorandum Atuduncnt It 3 (llall 16).
In this regard, ",.., lee no telling distinction between the Licensing Board', delegation to the iliff and the review
respormDilities assigned the IlIIT and FEMA under the joint ltipulltion recently Iccepted by the MusAG relative
to care amngementa for school children. &6 loint Stipulation It 2-3.
199 Su Tr. 18,733-34, 21,461-62 The 1gency" judgment in this reglnl was based in part a'I the evaluation
thlt flcility Igainlt American Red CroIII (ARC) certification ltIndards by I New Hampshire Yankee employee
mined and certified .. an ARC shelter manager. Su Tr. 18,724-25, 21,463-6S.
2OOSu Tr.2I,458.
201 Although. IS the Licensing Board nOled, FEMA initially did nOl evalulte the Westborough facility IS I
CCX1gregate care center for lpecial needs populations, the IlIIT bas now informed us that FEMA has CCX1ducted •
survey the Westborough facility for lUitability for special needs persons and found it to be ldequate. Su NRC
Staff Response 10 Appeal Boanl'l February 4, 1991 Order (Feb. :ZO, 1991) It 2 [hereinafter Staff Response to
February 4 Order).
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facility will remain open for an adequate length of time.2Ol With respect to the
personnel and timing issues, those matters have been resolved by the joint stipulation discussed above.203 Further, although the MassAG declares that resources
. such as food and diapers are necessary, it is not apparent to us why such readily available items must be included as part of Seabrook emergency planning
in order to ensure that the reasonable assurance standard is met, particularly
when the parties envision that the Host School Facility will opemte only for a
relatively short time.104

VIT.

FACILITY AND TRANSPORTATION RESOURCES

Before the Licensing Board, intervenors contested a number of the SPMC's
provisions regarding the facility and transportation resources that are to be
employed in responding to a radiological emergency in the Massachusetts
EPZ. Intervenors MassAG and SAPL now challenge the Board's rejection of
several of these concerns, including: (1) whether applicants properly could
rely upon a Haverhill, Massachusetts building as a staging area in light of
purported zoning difficulties; (2) with respect to medical care for Massachusetts
EPZ evacuees, whether enough "host" hospital capacity has been procured
and whether proposed testimony concerning the hospital resources needed for
mdiologically injured individuals and surrebuttal testimony concerning reception
center screening of individuals with internal radiological contamination was
improperly rejected; (3) whether enough ambulances are available to meet
the transportation evacuation needs of the Massachusetts EPZ population and
whether the Board improperly dismissed evidence introduced to demonstmte that
Massachusetts public health officials were refusing to issue opemting permits to
a number of out-of-state vehicles that would be utilized under the SPMC; (4)
whether enough buses are available to transport school children evacuated from
Massachusetts EPZ schools; and (5) whether enough bedbuses and reception
center parking spaces are available to fulfill the needs specified in the SPMC.1O.5
We find these complaints lacking in merit
A. In Contention II-53, in contesting whether the SPMC complied with regulatory requirements and guidarice governing the provision of adequate emergency facilities and equipment, intervenors alleged that a basic plan deficiency

2OlMassAO Brie! at 69·70.
203 S.eloinl Stipulatim at 24.

.

204 S•• id. at 2 (support plan for 1I0ly Cross flcility is to provide for tnnafcr to ARC cmgregate can: center of
all childmt not picked up by pamttl by 8:00 p.m. of clay of school CYlcuation).
S,. MassAO Brie! It 47·50, 51·52, 70-74; SAPL Brie! It 77·35. Although !here argulbly is lOme subject
miner ovcdap bctwa:n !he issues we Iddress in !his section and !hose we considered in Part VI lbove, to simplify

10'

mltters we hive adopted !he general organizatimalltnlc:l1m: utilized by !he MassAO in briefing his IppeaL
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was the unavailability of a proposed vehicle and personnel staging area located
in Haverhill, Massachusetts. This staging area could not be used. they asserted.
because of an outstanding City of Haverhill building inspector's cease and desist
order alleging violations of the City'S zoning code. Noting that the City's order
was invalidated by the Massachusetts courts, the Licensing Board rejected the
MassAO's argument that, because the City might issue another restraining order
for use of the facility, sufficient support existed for finding that the Haverhill
facility was "'unavailable.'"2015 The MassAO now argues that the Board erred
in not finding a regulatory deficiency because there has been no showing that
the legal dispute over the facility has been resolved.
In rejecting the MassAO's argument that the possibility of future legal
controversy over the staging area established a deficiency in the SPMC, the
Licensing Board relied upon our decision in ALAB-90S in the Shoreham
proceeding.207 In that instance, we found the existence of an unresolved legal
dispute regarding the effect of local zoning ordinances on the applicant's use
of one of its own facilities as a reception center was not sufficient to require
that the Licensing Board reserve judgment on the adequacy of that reception
center facility.208 We thus sanctioned the Board's "refus[al] to speculate" about
the outcome of that controversy,209 an endorsement that applies with equal force
here, particularly given the adverse judicial determination already visited upon
the purported zoning dispute.2lO
B.1. In the event of a Massachusetts EPZ evacuation, under the SPMC patients in the two hospitals within the EPZ are to be moved to any of four "host"
hospitals outside the EPZ with which applicants have letters of agreement Applicants computed the capacity of these host hospitals to house EPZ patients by
taking the difference between each hospital's maximum licensed capacity (i.e.,
206LBP-89-32, 30 NRC II 553-S4_
207 S •• ilL It 5S3 (citing
Islatul Ughti", Co. (Shorehlm Nuclear Power Station, Unit I). ALAB-9OS, 28
NRC 515 (1988».
208 Su ALAB-905, 28 NRC It 519. We did conclude, however. that I lUte court judgment batring the utility',
UJe of cerWn of iu facilities IS I reception center scquired a remand to the Licensing Board for cmsidcration of
the effect of that Nling upon ita findings cmccming m:cption center adequacy. S•• ibid. The MassAG hu not
made such a showing here.

Lo",

209 Ibid.
21°In his brief, the MISSAG also asserts that the Licensing Boanl', findings were emmcous because FEMA
never evaluated the ldequacy of the Haverlill1 facility through its UJe in an excrclsc or otherwise. Placing to one
aide the fact that Contention n-S3 makes not the Ilightcst reference to the need for or ldequacy of any FEMA
finding in this reganl. IU Joint Intervenor Contcmons Canpilation at 75, we note that in recent filings boch the
applicanu and the lUff (in coonlination with FEMA) have repteSented to ua that the Haverhill facility wu used
U I IUging area during I Dca:mber 1990 full participation exercise and that the FEMA exercise evalultion (u
yet unpublished) did not identify any deficiencies. S •• Licensccs' Response to Appeal Board Order of February
4,1991 (Feb. 8, 1991) at 4 (hereinafter Licensees' Response to February 4 Order); SuffResponse to February 4
Order It 2. While the MusAG Icknowledges that this demonstrates that the Haverlill1 facility "CQII be UJed," he
ISSerts that this docs not resolve the issue of whether the underlying zoning IssIICI hive been resolved. Response
of the Mass AG to the Appeal BOinI Order of Februlry 22, 1991 (Feb. 28, 1991) It 8-9 (emphuis in original).
AI we have Ilready observed. however, his speculation reglnling the possibility of a zoning dispute is of no
consequence in assessing the availability of thlt flcility.
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the maximum number of patients it is permitted by the Commonwealth to admit)
and its average daily census figure (i.e., the average of daily hospital admissions
over a calendar year). The MassAG asserts that this method of Calculation was
improper because it is inconsistent with the transportation planning basis utilized
for EPZ hospital patients. As the Licensing Board acknowledged, transportation
planning was based upon the premise that resources should be available to evacuate 100% of each EPZ hospital's maximum licensed capacity.211 The MassAG
asserts that each host hospital's extra bed capacity likewise should have been
conservatively computed by taking the difference between its maximum licensed
capacity and its maximum census figure (i.e., the most patients admitted at any
time during the course of the year).
Any purported inconsistency with the transportation planning basis is explained by considering the differing aims involved. By using a conservative
approach based upon the "worst case" premise that the EPZ hospitals will be
full to their licensed capacity when an evacuation is ordered, transportation planning is intended to ensure that there are sufficient resources available to remove
promptly from the potentially hazardous EPZ area every hospitalized individual.
Host hospital capacity planning is not fueled by the concern that there be assurance that every patient the EPZ hospitals possibly can hold can be moved from
__the most potentially hazardous area,212 Instead, its focus is on the availability
of hospital beds in sufficient numbers to ensure that, once outside of the area
of immediate danger, EPZ hospital patients can be re-established in a clinical
environment in a relatively expeditious manner,
With the average daily capacity at the EPZ hospitals running at approximately
sixty percent of their licensed capacity,1I3 reasonable assurance in this regard
requires that careful consideration be given to employing a planning basis that
ensures host hospital capacity sufficient to cover a significant proportion of the
EPZ hospitals' patient load, with the possibility of additional augmentation as
necessary. In a worst case scenario such as that employed by transportation
planners, 338 EPZ patients would need hospital beds,214 Under the average
211 S .. LBP-89-32, 30 NRC at 520.
212 In Cact, 10 utilize a worse casc .cenario Cor host hospital capacity that would most cloeely puallel that used
in tnnspoIUtion planning would be 10 UIUJIIe that all host hospitals an: filled 10 their 1iccnICd capacity. in which
CIIC there would be no room Cor any EPZ patientl. The MassAO docs not take his argument this 10 this length;
nonelheleu. a. Car u we an: awan:, he hal made no factual showing about the alent 10 which his proposed
maximum census figure exceeds the avenge daily census figures employed by applicantl for SPMC planning

~cantI'

testimony before the Uccnaing BoanI CItIb1ished that, while the two EPZ hospitals have a
canbined avenge daily CCrtJU. of 129 patientl. based on occupancy figures for 1987, their c:ombincd maximum
1iccnICd capacity wu 219 patientl. S.. App1icantl' Rcbuttll Testimony No.6 (Protective Actions for Puticu1u
~tions). CoL Tr. 21,049. at 61.
21 In addition 10 the EPZ hospitals' maximum 1iccmed capacity of 219 patientl. applicantl estimated that, in thc
event oC an emelJlCllC)', approximately 119 mming home paticntl would need 10 be mnoved 10 hospital Cacilities.
S.. ibid.
(CollliNud
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daily capacity figures used by the SPMC planners, 305 host hospital beds
would be available.215 This count is somewhat short of that needed to cover the
transportation planning basis figure; nonetheless, officials at one host hospital
have indicated that. through the transfer of patients to an affiliated facility,
sixty-five additional beds couId be provided for EPZ patients, making some 370
beds available. The total figure covers the transportation basis, with capacity to
spare.216 We thus find no reason to fault the planning basis used by applicants for
determining the necessary host hospital capacity for Massachusetts EPZ patients.
2.a. Also on the subject of health care facility resources, intervenors object
to two evidentiary rulings by the Licensing Board. First. in conjunction with
SAPL, the MassAG contests a Licensing Board ruling rejecting the prefiled direct
testimony of Dr. Jennifer Leaning. This testimony was proffered in support of
Contention fl-46 regarding the adequacy of medical resources provided under
the SPMC for persons who are radiologically injUred.217 The MassAG asserts
that the Board rejected it as not being "useful," which he contends is a legally
impermissible reason.
As we have aIready observed, an attempt to establish that a particular emergency plan requires "improvement" mandates not only a showing of what addi-

The MassAO questions the validity of the figure of 119 nuning home rcsidcnl hosp1l1lizatiOllJ, challenging
the SPMC planning premise that only those mming home paticnls requiring "continuCUI mccIic:al ~" need
be hospitalized. with all others being accommodated at the Red CmIII·lUffed Shrincn' Auditorium 01' at the
Wcatborough, Muuc:husc:us overflow facility, ,e. Tr. 21,447-48. We find no basis fer revising this claaification
10 u to place more nuning home residents in a hospital scning. According to the MusAO, the designated
cmgn:gate ~ facilities arc inadequate because applicants arc not providing any Itallinl other than Red Crou
volunteen to care for the nuning home populatim and because applicants arc not providing any matcria1resourca,
IUch u bed rails and aanituy IUpplies, that would be required by the nuning home pcpu1ation. AI to the lint
point. the MauAO provides no explanstion 01' cilltim of authority to indicate why Red Crou Itallingis inadequate
fer the care of the nuning home population. We thus sec no need to consider this point further. Regarding the
aecond concern, the MauAO is c:om:>Cl that the reconI indicatca that applicants have not endeavored to outfit
either congregate care facility designated to handle mming home residents with all the equipment that might be
available at I nuning home. See Tr. 18,953·S4. By the lime token, however, the need for Ipplicants to provide
IUch accommodationa in an emergency evacuation situatim is not apparent. Se. Tr. 21,273 (lUpporting plans
indicate.pecW facilitics .hou1d bring whatever apecW equipment may be rcquired); Tr. 21,274-75 (lack of bed
rails not lignificant because nuning home residents needing IUch equipment can be accommodated by pulling
them m floor mall). S•• a/,ro Tr. 18,953.54 (provision of accommodationa diffcrcnl from thOle residents have in
mming home rcl\CdS fact that they will be in a temporary, emergency lhelter); "'PTa p. 350.
215 The four host hOlp1ta1a with which applicants have cnIcred into lcttcra of agrecmcnl have a combined maximum
Iicenacd capacity of 1120 paticnll and I combined average daily census of 815 paticnll, leavinl 30S beds, on
average, available fer EPZ evacuees. Su Applicanta' Rcbuual Testimony No.6, at 62 Although the applicants'
testimony and the Licensing Board'. opinion give the number of available beds 11350, ... id. It 63; LBP·89-32,
30 NRC It 543, the apecifics in the testimmy from which this total is derived seemingly do not IUpport this
figure, II applicanta appear to concede in their proposed findings of fact, '61 Applicants' Proposed Fmc!ingl of
FICl, Rulings of Law, and Conclusions with Respect to the [SPMC] and the Exc:rciJe Cmtcntiona (July 19, 1989)
at 172
216 AI the Licensing Board also recognized, LBP·89-32, 30 NRC at 543, in accordance with NUREO-06S4
(Rev. I, Supp. 1) Criterion n1.3, applicants also were required to IUpply an additima11ist or 60 hoapitala that
would be capable of providing medical IUpport fer contaminated injured individuall, ,ft Applicants' Rebuttal
Teatimony No. 6, at 63. Theae facilitics also arc a potcntia1lOurce of beda for EPZ paticnu.
217 See MauAO Exh. 78 (Commonwealth of MaJllc:buseus Testimony of Dr. lc:nnif'er Leaning m the Resource
Needs of the Rldiologically Injured) (marked fer idcnlificatim at Tr. 19,8(0).
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tional resources need be provided but also a demonstration of how the existing
plan, without those resources, is so deficient as not to provide the requisite
"reasonable assurance.''211 As applicants correctly point out. the disputed testimony is in the nature of a dissertation on what. in Dr. Leaning's opinion, ideal
planning and resource allocation would be for the long-term handling of radiologically injured persons. Nowhere, however, does the testimony discuss (or
even reference) the requirements of applicable NRC regulations and guidance
regarding assistance to contaminated injured individuals, or provide any insight
on how the SPMC fails to fulfill those requirements. Nor, as he made apparent
to the Licensing Board, was the MassAG prepared to make such a showing other
than through the assertion that anything less than what Dr. Leaning proposed
was inadequate.219 In the circumstances, Dr. Leaning's testimony, while perhaps
grist for the rulemaking mitt, failed to provide information that was relevant to
the central issue of the adequacy of the SPMC's provisions on the radiologically
injured and, therefore, was properly rejected.220
b. On its own, SAPL objects to the exclusion of the reply testimony of
Dr. Belton Burrows. This testimony, which was submitted to the Board on
June 26, 1989, just four days before the hearing concerning the SPMC and
the 1988 emergency response exercise was scheduled to be completed and the
adjudicatory record closed, was rejected after an extended oral argument221
The testimony dealt with three different subjects: the adequacy of FEMA
guidance on medical services for contaminated injured individuals (Questions
3-6); the SPMC's provisions regarding reception center medical referrals for
individuals with suspected contamination (Questions 7-11); and the impact
of a determination by applicants to add additional monitoring stations to its
monitoring and decontamination facilities (Question 12).222 SAPL asserts that.
in all respects this rebuttal testimony was timely submitted. We do not agree.
The FEMA guidance on medical services for contaminated ,injured individuals, the subject of the first portion of the disputed testimony, was issued in

211 Sec IIIprtl p. 325.
219 Su Tr. 19,871.75, 19,880. By !he umc token, even if !he Leaning testimony had been admitted and wu
!he basis for an argument by Ihc MusAG !hat !he SPMC is inadequate. we would have to reject lhat assertion
because Ihc testimony fai1J to establish why !he plan', existing provisions arc inadequate to meet Ihc applicable

•

cnts and guidance.

~O\Igh Ihc MusAG also asserts lhat Ihc Licensing Board acknowledged Ihc rclCYlJlcc or !he Leaning

testimony, a carcCul reading of Ihc Board', bench ruling rcvcal. lhat it did not agree lhat Ihc testimony wu
rclC\'alll. Su Tr. 19,883, 19,892. The Board found lhat even accepting his argument !hat portions of !he testimony
were "rclevant," !he MusAG nonclhc1ess had failed to indicate where in Ihc testimony Ihc rclCYllll information
WlS located, a duty !hat !he Board properly did not consider it had to undertake in order to ensure lhat only
rclCYllll testimony WlS admitted. Sec Tr. 19,887·89.
221 Su Tr. 7:1,647.7'15.
222 S•• SAPL Exit. A (SlIn'Cbuttll Testimony or BcI10n A. Burrows, MD on Issues rc: MS·l Hoopitals,
RcccptilXl/D=xltsminatim Centers and FEMA (GM) MS·l Guidance) at 2-6 (marked for idcntilicatim at Tr.
7:1,725). Questions 1 and 2 were directed at witness qullilication. Su itt. at 2
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November 1986.l2l In rendering its conclusions on the adequacy of the SPMC,
including the plan's provisions relating to medical services for contaminated injured individuals, FEMA made clear that its analysis was based upon NUREG0654 and FEMA guidance memoranda.224 Further, as the Licensing Board's
initial scheduling order made apparent, applicants intended to rely upon this
evaluation, and the presumptiOl~ that arose from it, as a major element of their
direct case for the adequacy of the SPMC.215 We thus find no basis for SAPL's
claim that this portion of the testimony challenging the FEMA guidance need
not have been filed much earlier as direct testimony in response to the applicants' prima facie case.22ti
SAPL has attempted to justify the submission of the second part of Dr. Burrows' testimony concerning reception center medical referrals for the radiologically injured based on an asserted lack of clarity in the SPMC that was rectified
by the testimony of applicants' witnesses. Intervenor asserts that only with the
testimony of applicants' witnesses did it become aware that, under the SPMC,
hospital referral would be automatic solely for contaminated or overexposed
individuals who were also traumatically injured, with the radiological health
advisor making a determination about whether hospitalization or entry into a
screening program was appropriate for all others suffering radiological injuries.
A review of all pertinent portions of the plan makes it apparent, however, that
SAPL's lack of understanding was not a failure reasonably attributable to the
SPMC's drafters.227 Even more directly fatal to SAPL's claim is its failure to
seek introduction of the testimony until some forty days after the admission
of that applicants' testimony it is alleged to rebut This portion of the reply
testimony was properly rejected as untimely.
The same is true for the last portion of the testimony concerning the
addition of monitoring stations. SAPL asserts before us that this testimony
was appropriate as rebuttal to the applicants' April 13, 1989 announcement of
l2l Su Staff Em 7 (FEMA Guidance Memonndum MS-l (Nov. 13. 1986».
224 Su Applicants' Em. 43C (FEMA Review and Evaluatim of !he [SPMC] (Dec. 1988» at 19, 99-100.
215 S•• Memorandum and OnIer (Jan. :lA, 1989) at 2, 4 (unpubUshcd).
2260f !he four questicm involving FEMA MS-I guidance, oo1y number live cmceming the qualifications of
baud ccrtiJicd ndiologilU to .upcrvisc a hospital n:sponse to a ndiological emergency even arguably wu not
addressed di=lly in !he guidance memorandum; however, !he failure to allow Rbuttal m this point is at bcat
hannlcss because !he Licensing Board placed no direct ldimce upon this matter in rendering its determination
on the adequacy of mcdical.eMccs. Su LBP-89-32, 30 NRC It 481-82.
'P.7 Before !he Licensing Board, SAPL placed primary rcIimce upm SPMC 'ecUm 3.8.1, which lUtes in pertinent
pill that M[ilnjured individua1s who may be contaminated or overexposed. will be tnnsportcd from Reccptim
Ccntcn to dcrignated MS-l hospitals." SPMC (Plan) at 3.8-1 (Rev. 0 Amend. 5). A review of !he implementing
proccdUlCl for !he plan makes it apparent, howcvc:r, that a clear distinctim exists between Ctl1lmIinated or exposed
individuals who have o!her tnumatic injuries and !hose who do not, in lc:rmI of the medical care for which
\hey would automatically be rcfcm.d. COmpGT' SPMC (Proccdurcs) 1P 2.9, at 6-7 (Rev. 0, Amends. 2 & S)
(cmtaminated individuals wi!h injuries tnnsfer di=lly to an MS-l hospital) willt id. at 7 (Rev. 0, Amend. 5)
(notify Radiological Heal!h Advisor concerning individuals wi!h contamination lhat cannot be removed after three
attcmpcs or who arc auspectcd of having internal c:ontamination and obtain necessary information for cntnnce into
ndioJogical acrccning program).
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the increase in the number of stations. Putting aside the fact that SAPL made
no mention of this justification before the Licensing Board, a potentially fatal
misstep given the requirement that new arguments are not to be raised for the
first time on appeal,2.28 we likewise cannot condone a delay of seventy-four days
in preparing and filing what amounts to seven lines of rebuttal testimony. Again
finding no good cause for the delay, we affirm the rejection of this testimony.
C.l. The MassAG also has chosen to pursue on appeal the issue of evacuation ambulance availability, which he raises in two different contexts. The first
is a challenge to the Licensing Board's finding that sufficient ambul~ces are
available under the SPMC to meet estimated transportation needs for a Massachusetts EPZ evacuation. Accepting that the applicants' testimony established
that eighty-six ambulances are needed under the SPMC,229 the Mas sAG contends that evidence he presented demonstrated that only sixty of these vehicles
actually would be available in the event of an emergency. He protests that this
number is insufficient to support a finding of reasonable assurance regarding
ambulance availability.
If, as the MassAG asserts, the evidence before the Licensing Board had established that only sixty out of the eighty-six ambulances needed were available,
a significant planning adequacy question would exist. The record indicates,
however, that applicants have under written agreement ninety-seven ambulances.
from eleven different companies.230 To discredit this showing, the MassAG had
his investigators interview managers at nine of these ambulance services. The
investigators' testimony cast doubt upon the availability of fifteen ambulances:
managers from two companies declared that six ambulances were subject to preexisting contractual commitments to provide service in local communities, which
would be left without service if the ambulances were sent to a Seabrook emergency,231 and an official from a third company stated that, because of changes
in the company's business operations, he no longer could provide nine of the
ambulances set forth in his agreement with applicants.231
This testimony does provide some basis for concluding that, of the ninetyseven ambulances under agreement, only eighty-two would in fact be available.

221 S,. ALAB-924. 30 NRC It 3S8 &: n.1l0 (citing ClSes).
229 S,. Appllcanll' Rebuttal Testimony No.6, Attach. T.
23°Lcuen of Ignoement found in Applicanll' Exhibit 41 csublish that 89 ambulances or ambulance equiVllenta
(Le., IlIlbuletles or critical care unit \'IllS) Ill: lVIilable. S,. IBP-89-32, 30 NRC II 5S4. In Iddition, Anthony
eallenclrdlo, Ipplicanll' Manager or Emergency Prcparedncsa Licensing. testified before the Licensing Board that
IUbsequent Wilen Ignoementa provide for the availability or an Idditional eight ambulances. Su Tr. 21,587-90.
231 S,. Testimony of Maureen Mangan and John Paolillo, CX1 Behalf of [MaaaAG] Reglnling the Actual Availability
of the SPMC', Manned Vehicles and Driven, foL Tr. 19,429, at 12-13, 16 [hereinaf\er MaaaAG Investigator
Testimony].
232 S,. id. at 13.14.
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Although the accuracy of this figure of eighty-two is not free from doubt,233
even if we accept it as correct, it is not significant in assessing the adequacy of
planning efforts that it is somewhat shy of the eighty-six ambulances applicants
have maintained are necessary under the SPMC. In gross terms, it represents
less than five percent of the total needed, not anywhere near the thirty percent
discrepancy claimed by the MassAG. Additionally, we view this particular
variance as essentially transitory. As is perhaps best evidenced by the MassAG's
evidence regarding the change in one ambulance provider's business operation,
ambulance resources are vulnerable to fluctuations that occur through no fault of
applicants. Recognizing this, applicants have attempted to compensate by having
emergency response officials undertake periodic reassessments of ambulance
resources,234 thereby ensuring that circumstances such as a change in ambulance
availability due to revised business operations are identified and resolved. The
MassAG has provided us with no cause to believe that this process will not
function.23s Thus, the minor resource shortage suggested by this intervenor
testimony is not of the kind or magnitude that would lead us to conclude that
the arrangements made by applicants in the SPMC for furnishing the necessary
ambulance resources fail to provide the requisite reasonable assurance.
2. Also on the subject of ambulance availability, the MassAG complains of
the Licensing Board's denial of his June 3D, 1989 motion to accept an exhibit
that he had sought to introduce into the record.236 The exhibit consisted of
June 27, 1989 letters sent by a Deputy General Counsel of the Massachusetts
Department of Public Health (DPH) to four ambulance companies having their
principal place of business in either New Hampshire or Maine. Those letters
called the addressees' attention to a Massachusetts statute that, as interpreted
in an implementing DPH regulation, treats out-of-state ambulance companies
possessing a contractual agreement to provide such services in Massachusetts
233 While the investigators' testimmy ruses questions about the availability or .evenl vehicles, it also indicates
that lome tnnsporution acrvicc providen may have m<ne vehicles available than m= tcftected in their I&I=JICIII.
1eucrs. The figures m vehicle availability given by two or the service providen in their interviews with the
MassAO's investigaton appear to exceed by four vehicles those act forth in \heir leuen or agreement. CompaT'
Applicants' Em 41, at 218 (ten ambulances and two critical care units from Marlboro-Hudson) and id. at 479
(six ambulances fran B&1.) with MassAO Investigator Testimmy at 16 (11 ambulances and three critical care
units from Marlboro-Hudson) and id. at 19 (eight ambulances from B&1.). This would caver the minor shortfall
identified in the investigaton' tcstimmy.
234 S" LBp·89·32, 30 NRC at 558.
23S The ongoins nature of this process seems apparent from a recent filing by applicants indicating that the mOlt
recent SPMC update reJlects a supply or 107 ambuLtnces. S1611ccnsees' Response to Februuy 4 Older at 4. We
nmcthclesa note that, in contrut to applicants' uscrtim. the NRC ItIfl' (in coordination with FEMA) has stated
it accounts for mly 93 avaihble ambulances in the mOlt = t SPMC update. S16 Staff Rcspmsc to February
4 Order at 2. Although both these numbers m= in excess oC !he 87 that applicants now aucrt m= needed, ."
llca!Sccs' Rcspauc to FcbNUY 4 Older at 4, given the disparity in the totals, pNdc:ncc would dictate that the
111fT and applicants urivc at a common undentanding of a current ambulance availability figure prior to applicants'
proceeding with \heir announced plan to reduce to 9S !he number of ambulances under written agreement, ... id.
at 4 n.8.
236S" Memorandum and Order (Aug. 7,1989) (unpublished) [hereinafter August 7 Order].
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as ''regularly operating in Massachusetts" and. thus, as requiring a license from
the DPH. Because that agency had discovered that the addressees had such an
agreement with the Seabrook applicants but had not yet acquired licenses, the
letter indicated that civil or criminal enforcement action would be taken against
them unless they were to "cease and desist" from their commitments under the
Seabrook agreements until such time as they obtained "a valid Massachusetts
ambulance service license."237
In essential agreement with the applicants and the staff, the Licensing Board
gave three independent reasons why the letters were not admissible. First, the
Board found the letters "irrelevant to this proceeding" because the licensing
of out-of-state ambulances was not within the scope of the only applicable
contention, Contention JI-SS.Z38 That contention did raise the issue whether the
SPMC provides reasonable assurance that an adequate number of ambulances
would respond to a Seabrook radiological emergency in a timely fashion. And
the Board acknowledged that, in Basis C, the contention alleged that certain'
ambuleltes subject to an agreement with the Seabrook applicants "are not
licensed in Massachusetts and cannot be used here.''2.J9 The Board deemed
dispositive, however, the fact that there was not a similar allegation with respect
to the ambulances mentioned in Basis C: in the Board's words, "[t]he reference
to the licensing of ambulettes in Basis C is exclusive of ambulances."240
Second, also on the matter of relevance, the Licensing Board concluded that,
absent a court test following a decision by the MassAG to seek enforcement,
it was mere speculation whether the DPH would prevail on its legal position
that the ambulance companies in question must obtain Massachusetts licenses in
order to continue their agreements with the applicants. The Board then pointed to
one of our holdings in the Shoreham proceeding as support for the proposition
that it need not "afford any weight to a pending, or in this case, threatened
lawsuiL"241
Finally, the Licensing Board found the proffer of the exhibit inexcusably late.
In this connection, the Board determined that the MassAG knew or should have
known of the legal requirements for licensing out-of-state ambulances more than
a year before he sought to introduce the letters into evidence.241
We have significant concerns about the propriety of the Licensing Board's
reading of Basis C of Contention JI-SS. Neither the Board nor the applicants
and staff offered the slightest reason to believe that, insofar as any legal
requirement Jor licensing is concerned, a valid distinction might be drawn
237 Motion for the Board 10 Accept an Exhibit (Iune 3D, 1989). Exhs. It 2.
238 August 7 Ord ... It 5.
2391d. It 3.
.
240lbid.
241/d. at 8 (citing Slum"""'. ALAB·9OS, 28 NRC It 519).
241S" id. It 9-12.
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between ambulances on the one hand and ambulettes on the other.243 Indeed,
if anything, there would appear to be a greater likelihood that any such
existing requirement would apply to ambulances.244 In the circumstances, the
Licensing Board's seizure upon the fact that the reference in Basis C to the
absence of licenses was cast simply in terms of ambulettes appears somewhat
hypertechnical.24'
Nonetheless, that is not a question we must resolve, for the Licensing Board's
result must be upheld on a diITerent ground. As the applicants' filing below
reflects, there is a genuine dispute between the parties respecting the correctness
of the DPH thesis as reflected in the letters contained in the rejected exhibit.
Among other things, we cannot dismiss as beyond the bounds of reason the
applicants' assertion below that their agreements with the out-of-state ambulance
companies do not mean (as the DPH would have it) that the companies are
"regularly operating" in Massachusetts and, as such, are subject to a licensing
requirement Consequently, the Board properly concluded that ALAB-90S stood
as a formidable barrier to the admission of the exhibit. As previously noted,
that decision squarely holds that there is no occasion to speculate on how a
particular legal dispute might be resolved once it were to be placed before the
appropriate judicial tribunal.246 In the context of the present situation, it follows
that the DPH letters lacked any relevance in advance of a judicial determination
(so far apparently lacking) that the agency's interpretation and application of the
germane Massachusetts statute rested on a sound footing.247
D. As with ambulances, the MassAG also has challenged the availability
of the buses relied upon by applicants as evacuation transportation for various
other Massachusetts EPZ populations, most particularly schoolchildren. He
bases his assertions on the testimony of his investigators, who also interviewed
officials of various companies with which applicants have agreements to provide
evacuation buses. He maintains that their testimony established that, because
243 For its part, the cmtention itself rcfen specifically to "ambuhnces" but does not mention "ambulCllcS." Su
10int Intervenor Contentions Compilation at 77. Yet even the applicants do not ICCm to question that, despite thia
fact, Basis C serves to bring claims respecting ambulettcs within the scope of the cmtention.
244In his prepared testimony, MassAG witness lohn Paolillo stated that he had been informed by an official of
an ambulance company that, although similar to an ambulance, an ambulettc is larger but does not have as mum
medical equipment stored within its cabin. Su MassAG Investigator Testimony at 7. One might reasonably
assume that any rqulatory int=t that Massac:ltusetts might have in thia sphere would focus primarily upon
the vehicles that, because of the inclusion of more medical equipment, could be expected to transport the more
seriously ill.
24' The crux of the matter at hand, as the Licensing Board itself recognized after canvassing NRC jurisprudence
on the subject of basis and specificity for cmtentions, was that Basis C had to put the applicants "on notice to
know, alleast ,'lUrally, what [they] must defend or opposc." August 7 Order at 4 (emphasis supplied). In thia
instance, there arguably was ample notice that a question was being raised as to whether Massac:ltusetts licenses
are Jequired for those out-of·state canpanies that have conInctcd to provide Massachusetts transportation of the
ill and infinn in a Seabrook emergency.
246 Su IIIpTtJ p. 351.
247 Given thia cmclusion, we need not and do not ream the more difficult question whether the Licensing BOird
was justified in finding the proffer of the exhibit to be IDltimely.
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those companies already have existing daily responsibilities for the transportation
of non-EPZ schoolchildren, a significant transportation deficiency will arise if
those companies are called upon to evacuate EPZ schoolchildren during "school
bus hours." We do not agree.
Before the Licensing Board, applicants introduced evidence of letters of
agreement or contractual arrangements with twelve bus companies that indicated
an availability of some 530 buses for evacuation transportation.lAS Evidence before the Board also established that 367 buses were required to carry out that
function in the Massachusetts EPZ, with 230 of those needed for transporting
school, day-care, and nursery school children.249 In their testimony, the MassAO's investigators indicated that, citing their existing commitments to nonEPZ schools, officials at six of the bus companies had expressed reservations
about their ability to supply buses promptly if an evacuation is necessary during
"school bus hours.''l5O These companies are to provide 393 of the 530 buses.231
The Licensing Board rejected this claim, declaring that when these buses are
unavailable because they are already transporting schoolchildren, "the need for
buses [is] less,''232 an apparent recognition that during "school bus hours" those
buses that normally provide transportation to the EPZ children, which are not
now counted as SPMC resources, will serve as evacuation transportation.
The scenario posited by the MassAO to support this "deficiency" assumes
an accident sequence so rapid and severe that response officials have no
leeway to take measures (such as sheltering while awaiting the arrival of nonEPZ school buses) that would avoid any conflict over bus availability.233 Even
accepting this scenario as pertinent to the planning basis, if the evacuation
recommendation comes during "school bus hours," we cannot conceive that
those buses that already provide daily transportation to and from school would
not, at a minimum, fulfill their existing responsibility of delivering the children
home, after which the children can evacuate with their families.2.S4 Further, it
is not unreasonable to assume in these particular circumstances that the buses
regularly furnishing transportation services to the EPZ schools would provide a
significant supplemental resource for transporting the children out of the EPZ, an
248 S61 LBP·89-32, 30 NRC at 554.
249 Su Applicants' Rebuttal Testimony No.6, Attsch. T.
230 Su Tr. 19.43~33.
231 Su Applicants' Exh. 41, It 18,32, 38. 84. 126, 171.

232LBP.89-32, 30 NRC It 559.
233 Indeed, the MassAO'. lCCnano also usumes that, despite the provision in the transportation agreements Cor
Ihr=-houn notice 10 bus providers, III, I.,., Applicants' Exh. 41, at 13, officials would be wtable 10 contact

them and the non'EPZ .chools Cor which they walk in time 10 reach lOme arrang= that would allow the bus
canpaniea 10 commit .cme IigniJicant portion oC their reaourccs in response 10 an emergency that could have a
detrimental impact upon the health and safely oC the children in the EPZ.
.
2.S4 Su ALAB·932, 31 NRC at 405. WIlh regular bus riders thtts provided Cor, the excess bus reaourccs
avai1able.lellupra notea 248·51 and accanpanying text, undoubtedly would be aufficient 10 provide evacumm
InnSportstion Cor any children who do not regululy ride the bus.
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eventuality already contemplated in the SPMC in planning for school evacuation
transportation resources generally.215 The availability of these existing resources,
in conjunction with the surplus of buses already available under the SPMC,256
thus leads us to conclude that no significant safety consequences arise under the
MassAO's "school bus hours" scenario.2S7
E. The MassAO questions the Licensing Board's disposition of his challenge regarding the availability of at least thirty-one bedbuses needed to provide
evacuation transport for those not assigned to ambulances and the need to ensure that areas at the Andover and Beverly reception/monitoring centers that
are now used as equipment storage areas by the owner, Massachusetts Electric
Company, will be cleared quickly for use as parking lots. Recognizing the need
for the bedbuses, the Board made its adequacy finding regarding the SPMC
subject to the applicants' acquisition or execution of written agreements that
would ensure the availability of thirty-five such vehicles, which would provide
the necessary number plus an eleven percent margin.238 Similarly, the Board
directed that applicants identify or develop procedures that will assure timely
clearance of parking space obstacles at the reception centers.239 The MassAO
now asserts that because the record before the Board did not establish that the
buses were actually under contract or that the lot clearance procedures existed,
·there is no basis for an adequacy finding by the .Board as to either matter.
As both applicants and the staff point out, the Licensing Board's findings
were conditioned on the applicants' execution of the agreements and their identification or development of the necessary parking lot clearance procedures,
with confirmation of those actions delegated to the staff.260 Because these are

235 S66 SPMC (Proc:edurea) IP 2.7, at 6 ('11\ c:hcc:Idng with each ochool to cIctc:nnino ....cuation IraJllportation
needs, .chool \iaison is to inquire whClher .chaor. ann:nt c:ontncted bus company is assisting with IraJllportation
and ensure that ita driven know location and route to appropriate =eption center).
236The MassAG launches a &enenl attack upon the awilability of 120 buses that ate to be cupp1ied by the
McGregor.Smith Company, asserting that a company vice president'. ItItcmcntl to hia inveatigaton that the finn
would not aign a contnct with app1icantl Cor the bus 1ClVices, as did all other bus 'upplien, vitiates an earlier lcttcr

DC agn:anent. Assuming that the MassAG is correct in this regard, bullU MaISAG Em. 73 (Memorandum Crom

R. Donovan to R. Krimm (Mar. 21, 19&&» at 12, we nonctheleu agree with the Licenaing Board'. eonclusion
that it is without aignificance, given the exCCIS number DC buses that arc awilable under c:ontnct. Su LBP-89-32,
30 NRC at 560.
2S7 or course. It the root oC this "awilability" issue is the ract that ror SPMC transportation rcaourc:ea, applicanta
gaterally arc zelying upon lChool bus .upplim other than thOle that normally provide tI'InIpOrtIlion acrvicea
to the EPZ ochoo!&. To the degree this is a conscqUatce of the nonputiclpation of the mOUl MuaachuJeus
governmental entities, we would hope that the Commonwealth'. new poaition at planning puticlpaliat will aid
in procuring the paniclpalion of local bus companies, thereby a11cvialing any eonccrn 0Ya" the awilability oC
auf/iclent transportation rcaourc:ea for the EPZ IChookhlldten.
238 Su LBP.89-32, 30 NRC at 561.
239 S6. id. at 578.
260 S66 id. at 594.

361

maUers that could appropriately be leCt to the stafC for verification, we find no
error in the Board's ruIing.261
VIII.

MONITORING FACILITIES

The MassAG makes a number of assertions centering on the adequacy of the
SPMC's provisions for monitoring of EPZ evacuees to determine the extent, if
any, to which they have received radioactive contamination as a consequence
of an accident at Seabrook. In this regard, the question is whether, as caIIed
for by the guidance contained in NUREG·0654, there will be enough personnel
and equipment available to monitor "within about a 12·hour period" all EPZ
resident and transient evacuees arriving at relocation/reception centers.261 In
resolving this question, i.e., in deCiding whether the number of monitoring
stations contemplated by the SPMC is sufficient to satisfy the guideline, it is
necessary to determine both the number of persons that can be monitored in
a specified period of time (monitoring rate) and the number of evacuees who
will seek monitoring (monitoring load). The MassAG insists that the Licensing
Board erred in its conclusions on both scores.Ul
A. On the matter of monitoring rate, the Licensing Board found that
each monitoring station, consisting of separate monitoring locations capable
of processing two evacuees.at a time, could accommodate 101 individuals per
hour.264 This finding rested on subsidiary determinations to the effect that (1)
for the standard adult the average linear distance to be monitored will be 180
inches; (2) the radiation detection device (probe) can monitor the subject at
the rate of three inches per second; (3) ten seconds should be added to the
monitoring time to account for the period of time required to move within the
monitoring trailer to and away from the monitoring location (in/out time); and
(4) one minute per hour would be lost for each monitoring station to perform
decontamination activities (downtime).26S Although the MassAG contends that
these Board findings are flawed, after reviewing the record foundation for each
we are unable to discern any reason to set them aside.
1. Monitored linear distance per evacuee. Testimony of FEMA witness
Richard Donovan established that FEMA accepted 180 inches as the linear
distance covered in monitoring a standard adult and that this is the figure

261 s~~ &Ul'rQ note 40. At the

request of the luff. FEMA also has aclcd to verify that the Licmsing Board',
cmditions regarding bedbuscs and palking lot clearance procedures were fulJillcd prior to full power liccnsurc.
Su Strome Mcmorll1dum Attachment at 3-4 (ItemS 18·19).
262NUREG·06S4 (Rev. 1. Supp. 1) Criterion nJ.I2.

Ul Su MassAG Brief at 74·86.
264 Su LBP·89·32, 30 NRC at 575.
26S Su id. at 568-75.
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the agency utilizes for calculating monitoring rates.266 The MassAG did not
question this FEMA witness concerning the basis for the agency's coverage
span assumption. Instead, he sought to challenge this value in a series of
questions presented to a panel of applicants' witnesses by which he attempted
to explore their knowledge of the various body diniensions of the average
adult evacuee who would be surveyed. While the witnesses agreed that some
of the dimensions offered by the MassAG were reasonable, they professed
no knowledge of others, disagreed with other MassAG suggestions about the
appropriate probe motions to be utilized in proper monitoring, and stated
that they did not know what specific measurements were used by FEMA for
calculating the standard dimensions for an adult267 Somewhat later, these same
witnesses testified that the dimensions suggested by the MassAG during their
previous cross-examination were not the same as the distances required for probe
motion in monitoring an individuaI.268 Although the MassAG now asserts that the
results of his cross-examination establish a linear probe distance of 292 inches,
our review of the testimony convinces us there is no basis for adopting his series
of hypothetical estimates over the essentially unchallenged value presented by
the FEMA witness.
2. Probe rate. In contrast to the standard civil defense instruments used for
radiological monitOring, for the Seabrook EPZ populations applicants proposed
using an Aptec FI'-126B probe. The Licensing Board found that for the Aptec
instrument a probe rate of three inches per second "is reasonable and well
supported by' uncontradicted expert opinion and technical assessments.''269 Use
of this figure. in conjunction with the already established 180 linear inch distance
per evacuee, yields a monitoring time of sixty seconds per person. MassAG
claims, however. that there is no valid technical justification supporting a faster
monitoring rate for this particular probe than that allowed by FEMA for standard
detectors, i.e., ninety seconds per person.270
This clearly is not the case. Applicants provided FEMA with a technical
justification indicating that, because of the larger area of its monitoring window,
~t a coverage rate of three inches per second the Aptec probe had a detection
efficiency greater than or equal to the standard pancake probe that provides the
footing for the existing FEMA standard.271 Based on its review of this technical
submission, FEMA determined that the faster frisk rate was an appropriate value

266SeeTr.1&.605.1&,609.
267 Su Tr. 25.651.70.
268 Su Tr. 26.02().21.
269 LBp.&9-32, 30 NRC at 571.
270 Su MassAG Exh. 63 (Selected Distn"bution Memorandum from R. Donovan (Feb. 18,1988» at 1.
27! See MassAG Exh. 64 (fechnica11ustification). S.. also ApplicantS' Rcbunal Testimony No. 17 (Radiological.
Monitoring Process), fol Tr. 25,423, at 19-20 & Anach. A.
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to utilize for the Aptec probe.m In addition, evidence was placed before the
Licensing Board indicating that the rate achieved during a demonstration run
of the monitoring process as part of the June 1988 full participation exercise
was consistent with applicants' planning basis probe rate.273 The MassAG fails
to point to anything that calls into serious question the validity of either
the applicants' technical justification or the exercise demonstration.%'4 As a
consequence, we find no basis for overturning the Board's·probe rate findings.
3. In/out time. The Licensing Board adopted applicants' addition of ten
seconds to the sixty-second monitoring time to account for the period it takes
an individual to move from the queue at the entrance of the monitoring trailer to
one of the monitoring stations and to move away from the station after having
been monitored. The MassAG argues before us that he "elicited convincing
evidence that a IS-second in/out time is more realistic."27" It seems, however,
that the omy time a fifteen-second value is mentioned in the "record" of this
proceeding is in his proposed findings. Moreover, in suggesting this figure,
the MassAG does not account for the testimony of applicants' witnesses that
"out time" can overlap the. "in time" for the next person to be monitored,276
thereby providing a significant degree of conservatism in the time allotted to
monitor each person.277 Thus, we accept the Board's finding that the overall

m Sc. Tr. 18,606-09.
273 S•• Applicarlls' RebutLd Testimony No. 17, at 20 & Atuchs. B·C; Tr. 18,621·28.
274 As \he eenlcpiecc Cor his alUck upon the technical validity oC applicarllS' ApICC probe cvduation. the MaaaAO
hu latched onto a rcC= In applicants' probe testing report to the nuclear powa" atation radiological protection
guide1inca promulgated by the Industry-sponsored Institule for Nuclear Power Operationa (INPO). According to
the Iq'ort, these lNPO guidelines IUages! thaI, In perlonning a atandard pcncnnc1 cootamination frisk, the probe
nle to be used with a atandard p&ncUe probe ahould be "esl than two Inches per Iccond." ApplicarllS' Rebuttal
Testimony No. 17, AlUc:h. A at 4. Contending that probe acnsitivity may vary aigniJicantly depending upon probe
nlC, the MassAO asSCIU that applicants' Icc:hnical justilication was Invalid because their compantive efficiency
c:onclusiona were based upon a atandard pancake probe nle oC two inches per ICCaId, nlhcr than \he '1esl than
two inches per 1CCOI1d" INPO guideline. This argument, however, fails to account for the faet that FEMA probe
nle guidance, whic:h u the benchma.x for whic:h IpplicarllS hid to provide a campantive equivalent, is footed on
a ltandard nle of two inchcs per Iccond. Su MassAO Exit. 63, II 1 (FEMA assumes Individual monitoring will
tcqUUc 90 acconds); Tr. 18,60S (FEMA assessment of reasonable monitoring time based upon frisk nle using
atandard civil defense probe over linear monilDring distance of 180 Inc:hcs).
In addition, in faulting the Uccnsing Board'i reliance on \he results of \he monitoring drill perlonncd during the
June 1988 exercise, the MauAO lupplies a citation to his proposed findings of faet without any further explanation
reg.rding\he baais for the Board', mot. A,lndicated previously, we reject auc:h unexplained ,";gnmcma of error
u Inadequately briefed. Su supra p. 322. Also regarding the drill, the MauAO asserts that the Board failed to
explain why it concluded the MauAO'1 witness who c:hallcnged the drill'l reliability '1111 acting on miaundcntood
and Incorrect aasumptions 10 lito wunnt the rejection oC her testimony. Su UJP-89-32, 30 NRC at 571-72 The
witncss' deficiencies In this regard arc more than adequately clcmonstrated by the raet that lhe misc:hanc:tcrizcd
the drill II utilizing ICVCI\ monilDring IIStions, nlhcr than the five actuaUy operated, 10 that her monitoring DIe
calculationa were li8Jlilicantly Icss than the actual nlc. Compar, Corrcc:tcd Testimony or Carol Sneider on Bc:half'
of (the MauAO] Regarding Contention n-56 (Monitoring Rate), rol. Tr. 24,974, at 3-S wills ApplicarllS' Rebuttal
Testimony No. 17, at 20.
27" MassAO Brief at 83.
276 S,. Tr. 25,496.
277 S" Tr. 19,187 (FEMA witness Donovan c:haractcrlze. ten second inlOIU assumption al "ultra-conscrvativc").
In this regard, the Ucensing Board also appears correct In its aasumption that any time required to monitor
(Co~d)
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time to monitor an individual is seventy seconds (ten seconds in/out time and
sixty seconds for actual monitoring).%78
4. Downtime. The MassAG's appeal of the Licensing Board's finding that
the planning basis should include one minute per hour of decontamination
downtime at each monitoring station consists of the simple (albeit insufficient)
statement that the Board should have adopted the MassAG's proposed findings
on the issue. In this instance, it is not surprising that the MassAG offers nothing
more. In his proposed finding, the MassAG asserts that the Board should reject
the testimony of his own witness that one minute of every hour should be
allocated to the cleanup of each monitoring station and instead hold, with no
support in the record, that the allocated time should be seven minutes for each
station.219 The Board found no reason to reject the testimony of the MassAG's
own witness and neither do we.
B. The Licensing Board having correctly concluded that each monitoring
station, processing two evacuees at a time, can maintain an hourly monitoring
rate of 101 persons per hour, the question then becomes whether the ten stations
per reception center the Board directed applicants to provide are sufficient to
accomplish monitoring of Massachusetts EPZ evacuees ''within about a 12hour period.''280 This, in turn, depends upon the size of the monitoring load.
The MassAG insists' that, even accepting the FEMA position that mOnitoring
capacity need be provided only for a minimum of twenty percent of evacuees,281
the monitoring capacity of the Massachusetts EPZ reception centers will prove
inadequate.
To establish the monitoring load that must be processed within about twelve
hours, the applicants employed a mathematical analysis that assigned a different
weight to various segments of the EPZ population. They assumed that some
elements of the population, such as schoolchildren, would be monitored in their
entirety. On the other hand, the transient population that frequents the Atlantic
Ocean beaches during the summer was incorporated in the monitoring load only

personal bclmgingl. a. is c:a11cd ror in the plan. II. SPMC (Proccdwes) tp 2.9. at 12 (Rev. O. Amend. .5), can
be accomplished during this ovmsp intezval. Su LBP·89-32. 30 NRC at S73.
%78 In reviewing this and other ractual finding. by the Ucensing Board. we apply the well-aublished Jllndard
that we wiIlllOt ovatum such findings unless we arc penuadcd that the record evidence a. a whole c:anpe1a a
diff= result. S", '., •• G,,..,al Public Uliliriu Nuclear Corp. (Three Mile Island Nuclear SUllen, Unit No.
.
1). ALAB-881. 26 NRC 465, 473 (1987).
%79 s" [MaIlAG),. Proposed Fmdings or Fact, Rulings d Law, and Cmclusions with Respect to the [SPMC]
and the Exercise Contentions (Aug. 14.1989) at 4.57·S8 (Fmding 9.1.78.Y).
.
280 S,. itrfra note 284.
281 FEMA'. position conccming the appropriate monitoring planning baia WlS .et rorth in the Krimm memoran·
dum, which wu the subject or extenJi.... COIIJideration in the SIuJ,,""'" proceeding. Se, SMr,"-, ALAB-90S,
.28 NRC at S22-31. We previously ha.... upheld the applicability or this planning bam roc the Ma..ac:busewl
. EPZ. Su ALAB-942. 32 NRC 404-07. The Krimm memorandum itseII is round in the m:Ord d this proceeding
u Attachment 1 to Applicants' Direct Testimmy No. 4 (Deca1Iaminatim and Receptien Caners), rol. Tr. 4740,
submitted in response 10 intuvenor challengea to the NHRERP.
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in part. Because of this selective weighting, as well as their incorporation of
a factor to account for the distribution of the beach population between the
New Hampshire and the Massachusetts oceanfront areas, the applicants arrived
at the conclusion that the greatest monitoring load would exist if the evacuation
were to occur on a weekday during the "offseason," i.e., when the beaches are
essentially empty and schools and day-care centers are in session. Before the
Licensing Board, the Mas sAG argued that the various segments of the EPZ
population should be weighted differently than was proposed by applicants and
that a different figure for distribution of the beach population should be used,
with the result that the maximum monitoring load would occur on a summer
weekend with the schools and day-care centers empty and the beach population
at its peale. In his view, the maximum monitoring load under this summer
scenario, occurring at the reception center at Beverly, Massachusetts, would be
2456 evacuees greater than the applicants' offseason maximum monitoring load
of 10,712 persons.l81
This variation of 2456 evacuees was the focal point of the Licensing Board's
attempt to resolve the difference in the parties' monitOring load estimates.
Applying the FEMA general presumption that twenty percent of evacuees will
require monitoring,283 the Board found that the 2456 monitored evacuees would
be representative of a general evacuee population of 12,280. Treating these
evacuees generally as part of the beach population, on the basis of its findings
concerning double-counting for EPZ residents who are on the beach, the Board
applied an initial fifteen percent reduction, leaving a total of 10,438 evacuees
potentially in need of monitoring. To this figure, the Board applied the FEMA
twenty percent monitoring planning basis presumption, with the result that it
found 2088 of these evacuees normally would go to a reception center for
monitoring. Finally, concluding that certain evacuees residing outside the EPZ
would not go to a reception center for monitoring because they would not be
seeking congregate care sheltering, a determination we discuss in more detail
infra, the Board applied an additional twenty-five percent reduction. The Board
then added this incremental quantity of 1566 persons to the applicants' maximum
calculated monitoring load value of 10,712 persons and found that the monitoring
load should be 12,278 evacuees at each of the two reception centers.284
281 Su LBP-89-32, 30 NRC It 564. This load figure involves those evacueea, lOch u the gc:nc:ral. public and the
achool and dlY-care populations, who would be processed by going through I monitoring trailer rather than those,
lOch u the apccial flcility!specW needa populations, who under the SPMC lie to be monitolCd while n:maining
in their CYlCUltion vehiclea. Su Applicants' Rebuttal Testimony No. 17, It 5. The di.!pute befOlC us conccms
only the trailer load figurea_
283 S •• lupra note 281 and Iccompanying lexL
284 Su LBP-89-32, 30 NRC It 567-68. ThelCaf\cr, taking Ic:rount of the monitoring rate ana1yais we have upheld
lbove, IU lupra p. 365, the Board found that to Iccommodlte this monitoting load in Iccordance with the "within
lbout I 12-hour period" guidance of NUREO-06S4, Ipplicants would need to maintain ten monitotingltationa
per reception center, an increase of one over what Ipplicants had canmitted to provide. Su LBP-89-32, 30 NRC
It S75.
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On appeal, the MassAG claims that the Licensing Board erred in two respects
in arriving at its monitoring load figures. First, by accepting applicants' value
of thirty-one percent rather than his proposed figure of forty percent, the Board
failed to allocate to the Massachusetts beach area a proper proportion of the
entire EPZ beach population. In addition, the MassAG argues that the Board,
on the basis of its assumptions about reception center utilization by the nonEPZ beach day-tripper and business employee populations, incorrectly imposed
an additional monitoring load reduction beyond the twenty percent limitation
that was established by FEMA in its so-called Krimm memorandum. After
reviewing the errors assigned by the MassAG, we have concluded that, in all
events, they are essentially harmless.
The cross-examination of MassAG expert witness Dr. Colin J. High established that, based principally on vehicle counts from aerial photographs, at least
four separate measurements of the population distribution between the New
Hampshire and Massachusetts beaches were available for consideration: on
Sunday, August II, 1985, about forty percent of the beach area vehicles were at
Massachusetts beaches; on Sunday, July 5, 1987, the Massachusetts portion of
the beach traffic was forty-one percent; on Saturday, July 18, 1987, thirty-one
percent of vehicles in the beach area were in Massachusetts; and on Sunday,
July 19, 1987, the Massachusetts share of beach traffic was thirty-six percent28$
Despite conceding that "it's reasonable to believe that people come and go in
roughly the same proportions" during the day, Dr. High chose to consider only
the two higher values in his analysis, excluding the other data on the grounds
that the measurements were not made at the optimum time of day.286 Applicants'
position, apparently based solely upon consideration of the data supporting the
lowest value, was that the appropriate figure was thirty-one percent287 Ultimately,
the Licensing Board rejected the MassAG's analysis, citing his "selective use of
available data," and adopted applicants' proposed figure because it was based
upon the same aerial survey information the Board reviewed in establishing the
New Hampshire evacuation time estimates.288
As Dr. High acknowledged during his testimony, the population distribution
between the beaches in the two portions of the EPZ can vary from day-ta-day and
hour-to-hour.289 With this potential vicissitude, we cannot say that the Board's
adoption of the thirty-one percent Massachusetts beach traffic figure lacks
substantial evidentiary support290 Nonetheless, even if we were to accept the
proposition that the higher percentages relied upon by the MassAG should have
28' Set Tr. 27.994-28,000.
286 See Tr. 28.002-04
287 Set Tr. 25,892-94; 26,021-22; 26,029.
288 Set LBP-89-32, 30 NRC at 406. 564-65.
289 Set Tr. 28,004.
290 Set IUP'" note 278.
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been given more weight, in light of the variations in the existing measurements,
the most we would provide would be a distribution ratio based upon an average
of the four weekend measurements, i.e., thirty-seven percent But, as we explain
subsequently,:l9l even this approach is of no help to the MassAG in his challenge
to the sufficiency of the applicants' monitoring capacity.
The same is true with respect to the MassAG's claim that the Licensing Boanl
improperly applied an additional twenty-five percent reduction to the difference
between the applicants' and the MassAG's proposed monitoring loads to account
for those nonresident EPZ evacuees who will not utilize the reception centers
because Ihey do not need Ihe associated congregate care shelters. The Board
declined to accept the applicants' proposed 100% reduction, but concluded that
human behavioral factors underlying the use of a reception center support some
further reduction in the monitoring planning basis.291 The Board declared that the
monitoring-load planning basis should reflect reception/congregate care center
use by three evacuee subsets: those who go for only monitoring services, those
who go for both monitoring and congregate care (i.e., shelter) services, and
those who go for congregate care services. The Board stated further that, in
contrast to those beach day-trippers and business employee evacuees who live
within the EPZ, nonresident EPZ day-trippers and business employee evacuees
can be assumed to have no need (and thus no motivation) to seek congregate
care through a reception center. This supposition, in turn, led the Board to
conclude (although without citation to any record authority) that these nonEPZ populations would have a reception center use rate lower than their EPZ
counterparts, which merited an additional twenty-five percent reduction in the
monitoring load rate.
As we have observed previously, in the absence of contrary evidence the Licensing Board is entitled to treat as presumptively correct the FEMA conclusion,
as evidenced in the Krimm memorandum,293 that for planning pwposes it can be
assumed that a minimum of twenty percent of the total EPZ permanent and transient populations would require or seek monitoring in the event of a radiological
emergency.2M In this instance, the Board nonetheless found that this twenty percent presumption is not applicable to several transient populations because their
members were not EPZ residents. We have misgivings about the validity of
this conclusion, however, because we find nothing in the Krimm memorandum
- which provides the analytical basis for the twenty percent presumption or in the record before the Board that supports an additional reduction in the

291 Su Utfra pp. 369-70.
292 Su LBP.89.32, 30 NRC at S66-67.
293 Su IUprtJ nOle 281.
2M Su ALAB·924. 30 NRC at 360.
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monitoring load rate based upon whether an evacuee dwells inside or outside of
the EPZ.
On its face, the Krimm memorandum draws no distinction between EPZ
residents and nonresidents. It is simply a blanket statement that provisions should
be made "to monitor a minimum of 20 percent of the estimated population
to be evacuated."m Further, as a technical foundation for the twenty percent
monitoring load planning basis for all evacuees, FEMA relies on studies
and previous Licensing Board findings regarding relocation/congregate care
center use generally as well as the potential for additional, radiation-anxiety
induced monitoring requests.296 This analysis effectively parallels the reception
center/congregate care use considerations cited by the Board as supporting an
additional planning basis reduction in this instance. Thus, the FEMA Krimm
memorandum planning basis, by looking to the effect that an evacuee's perceived
need for different reception center services (i.e., monitoring v. sheltering) may
have on his or her willingness to utilize a reception center, appears to reflect
a judgment on the elements central to the Board's determination to apply an
additional planning basis reduction.297
For the MassAG, however, our concerns in this regard again are of no aid
in achieving his goal of having the Licensing Board's findings concerning the
adequacy of monitoring capacity reversed. This is so because we are unable to
discern that a rescission of the Board's twenty-five percent reduction, even in
combination with a more generous Massachusetts beach population differential
of thirty-seven percent, results in any significant change in the monitoring

295 Applicants' Direct Testimony No. 4, AlUch. I, at 2296In supp<lIt of the 20% planning basis for monitoring. the Krimm memorandum men to rcsean:b indicating
thlt in an emergency between 3% and 2090 oC evacuees anive at a tdocation center. S6C id., AlUch. I, at 1. It
also states that, in radiological emergencies, inespective oC actual expasures, additional evacueeo can be expected
to avail themselves of tdocation services, including monitoring. in order to allay their Ccam about radiation so
that the percentage oC evacuees is likely to be at the upper end of the 20% nnge. Su ibid. FInally, while
acknowledging that the issue had never been Cormally litigated in a hearing. the memonndum notes that the
percentage oC congregate care Cacility capacity genenlly cited in licensing Board hearings is between 5% and
15% percent oC the estimated number of EPZ evacuees. Su ibid.
297 In explaining the additional2S% ~uction, the Ucensing Board also Cound aignificant the Cact that applicants
chose to provide monitoring services to some special populations, e.g., childtm evac:uated Crom adtools and
nursing home residents, in percentages greater than the 2090 provided for in the Krimm memonndum. Sec IBP89-32, 30 NRC at 565-66. The tdevanee of this considention is questionable IS well. Nothing in FEMA',
analysis, which declares that monitoring is to be provided for 20% of the projected evacuated population "at
a minimum," Applicants' Direct Testimony No. 4, AlUch. I, at 2. suggests that because an applicant provides
enhanced monitoring covenge for one evacuee group, it can discount the monitoring ,ervices that are to be
provided to other evacuee populations.
Undoubtedly, in the interest of establiahing the most reasonable and practical monitoring planning basis, it
would be advisable if FEMA reviewed the licensing Board', observations about the effeet of EPZ residency on
the use of reception center monitoring ,ervices, along with the applicants' concluaion, about the advisability oC
rully counting adtooldtildtm and other 'pecial population groups u part of the monitoring load, to determine
whether they ..,lIeet useful ..,/inements oC the policy establlihed in the Krimm memorandum Cor the entire estimated
evacuee population. In this ..,ganl, none of the parties has provided us with any indication oC FEMA', position
on the Board', conclusions regarding EPZ nonresidency u • justification Cor a Curther reduction in the monitoring
load planning basis.
.
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load that would place the applicants' existing monitoring program outside the
limits of applicable regulatory guidance. Applying these figures, along with the
fifteen percent double-counting value set out above,298 to the various population
values given in Dr. High's prepared testimony, establishes that the maximum
monitoring load at Beverly, which would occur during a summer weekend
evacuation, would be 12,312 persons.299 This is hardly a significant increase over
the figure of 12,278 monitored evacuees that the Board found applicants could
handle adequately under their present monitoring planning basis. Moreover,
even if the beach vehicle count is increased from 31,000 to 32,800 to reflect
our earlier directive to include "hidden vehicles" in the beachfront areas,300 the
monitoring load would rise to only 12,584 persons. Given applicants' established
monitoring rate planning basis of 10tO evacuees per hour at each reception
center,301 these evacuees could be serviced in somewhat less than twelve hours
and thirty minutes. As a consequence, we see no basis for modifying the Board's
conclusion regarding the ability of the SPMC monitoring process to meet the
regulatory guidance that evacuee monitoring be completed "within about a 12hour period."
IX.

ADDmONAL EXERCISE ISSUES

Besides contesting various Licensing Board findings regarding the adequacy
of emergency planning efforts for the Massachusetts EPZ as embodied in the
SPMC, intervenor SAPL disputes the Board's resolution of several matters relating to one of its challenges to emergency response adequacy within the New
Hampshire EPZ based upon the results of the June 1988 full participation emergency response exercise. Specifically, SAPL appeals several Board rulings regarding its Contention EX-12, which asserts that "[t]he adequacy of procedures,
facilities, equipment and personnel for the registration, radiological monitoring
and decontamination of evacuees was not demonstrated during the [1988] exercise" of the NHRERP.302

298The 15% mluction of the beach population thallhe Ucensing Board employed to account for double counting
of Ihe EPZ residents hu nol been challenged by Ihe MassAG as part of his appeal Accordingly, we we that
value in cur analysis. Cf. NUREG-06S4 (Rev. I), App. 4, at 4·2 (in calculating demand estimation for lITEs, care
ahoold be taken to avoid double counting).
299 nus result is reached by using Ihe monitoring load equation ad forlh in Dr. High's direct testimony, along wilh
Ihe ligures for the permanent population, beach population, nonbeach and non·EPZ employee population, special
facilities population, and trulSient dependant population proffered in his testimony. Su Reviled Testimony of Dr.
Colin J. High on Behalf of [the MuaAO) Concerning Contention n·56 (Monitoring Rate). fol. Tr. Xl,974, at 4.
Attach. A at 1·3.
3OOS•• ALAB·932,31 NRC at 419.
301 nus reIIccts Ihe IIIIt1 of an 10 Itations in a ICCeption center each processing 101 persons per hour.
302J oint lntervaIor Contentions Canpilation at 120.
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According to the contention, "[f]acilities were not well organized and not run
in an adequately effective manner."303 In the assigned bases, SAPL notes that
only two New Hampshire communities (Salem and Dover) had opened reception
centers as part of the exercise. With respect to Salem, SAPL maintains that
certain specified difficulties were encountered in setting up the facility and that
the problem of insufficient personnel was exacerbated when firefighters assigned
to fulfill roles at that reception center were called away to deal with "real1ife"
situations, i.e., actual fires. 304
The Licensing Board admitted Contention EX-12 insofar as it alleges in effect
that (in the Board's words), "the flaws in the execution of the plan were so
pervasive and extreme that a redraft. • • for specificity and clarity is needed."305
Thereafter, SAPL filed in advance of the hearing on the contention the prepared
written testimony of two Salem firefighters, Captain Daniel Breton and John
Van Gelder.306
Before us now are (1) SAPL's challenge to the threshold exclusion by
the Licensing Board (on the applicants' motion) of certain portions of the
Breton/Van Gelder testimony; and (2) that intervenor's insistence that the
testimony of the firefighters established that, contrary to the findings below, the
NHRERP is fundamentally flawed. 307 We turn first to the excluded testimony
and then consider the fundamental flaw claim.
A.I. Based on its determination that Contention EX-12 .does not allege
that reception center personnel lacked adequate training, the Licensing Board
declined to accept so much of the proffered Breton/Van Gelder testimony as
claimed a lack of training on the part of the firefighters called upon to operate
the Salem center.3011 We agree with both the Board's reading of the contention
and the consequences it attached to that reading.
There is not the slightest mention of training in the contention or its assigned
bases and, contrary to SAPL's apparent belief, there is no reason why it
nonetheless should have been obvious to the reader that SAPL was attributing
some or all of the alleged deficiencies to training shortcomings.309 The short of
the matter is that, if SAPL intended to raise a training issue, it should (as it

3Ol/bid.

304 AI the Licensing Beanl noted, 8U LBP-89-32, 30 NRC at 6X7, the NHRERP muea the mc:rnben of the
Salem Fue Department responsible for letting up a reception and decontamination center in Salem and for the
monitoring and clecontarninalion of cvacueea arriving at the ccntc:r.
305 Exacise Contentions Order at 61-62.
306 Su Tealimony of Captain Daniel Breton and Joim Van Gelder. Fuelighters for the Town of Salem, New
Hampshire on Behalf of [SAPL) Reglnling SAPL Contention EX-12 (Rcception/Decontamimlion Centers), foL
Tr. 25,535 lhereinxfter Breton/Van Gelder Tealimony).
307 See SAPL Brief at 7·20.
308 See Tr. 25,251.
309There are a wide variety of possible ClUses of the failure of a reception center to function properly during an
exercise.
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readily could) have said so explicitly in the contention. Its attempt to cure that
failure through the prepared testimony of witnesses simply came too late.310
2. We likewise find no fault in the Licensing Board's exclusion of the
firefighters' testimony to the effect that they were not given precise information
respecting the number of evacuees that they should expect at the Salem reception
center. In common with the Board,311 we are unable to see the relevance
of that testimony insofar as the purposes to be served by the 1988 exercise
are concerned. In this connection, it may well be that, as SAPL insists,
one of the purposes of an emergency preparedness exercise is to ensure that
emergency workers are familiar with their assigned duties. But it scarcely
follows, as SAPL would have it, that in the case of reception center personnel
such familiarity requires exact knowledge as to how many evacuees are likely to
present themselves at the center. That number has a bearing only upon the quite
different matter (not addressed in the excluded testimony now under scrutiny)
regarding whether adequate personnel resources are allocated to the center by the
NHRERP.311 Insofar as an individual emergency worker assigned to the center
is concerned, all that is required is a familiarity with the particular duties that
he or she will be expected to carry out - duties that do not hinge upon the
number of evacuees that might tum up at the center.
3. The testimony of the firefighters was presented in question and answer
form. Question 24 sought Captain Breton's opinion on whether "the scope of
the exercise was reasonable" and elicited the response that the scope "did not
approach the number of people we're supposed to be capable of processing."313

310aur cooclusion Ihlt effect must be given to Ihe express tcnna of Contention EX-12 (te.. to whit is Ilid and
whit is IIOt Aid in Ihe contention and any supporting blses) derives direct support Crom ALAB-899. 28 NRC 93
(1988). which tceently obtained the explicit approval of Ihe District of Columbia Circuit in MassacJuuctt3 to. NRC,
92A F.ld at 332-33. We Ihcrc confronted an attack upon Ihe dismisul of an intervenor contention based upon
Ihe Licensing Board'a intc!pretation of that cootention IS not cmbncing the issue of microbiologically-induced
corrosion in Ihe Seabrook flcility's cooling systems. In rejecting that attack on Ihe ground Ihat Ihe BoanI had
correctly muuucd Ihe contention IS written, and that IhcrcCore Ihe intervenor'. post-lubmission endea"or to
broaden its reach necessarily was unavailing. we had this to Ay:
The reach oC I cootention necessarily hin8es upon its terms coupled wilh its Itsted bases. We have
long held Ihat one pwpoac of Ihe rcqui=cnt in 10 C.F.R. 2.714(b) Ihat Iho bues of • cootcntion be sci
Corlb wilh reasonable specificity is to put Iho OIher parties on nOlicc IS to whit issues Ihey will hive to
defend Iglinst or oppose. Thus, where I question Irises IS to 1hc Idmissibility of I contention, we look to
boch the contention and its stlted bases. Similuly, where, IS here, Ihe issue is Iho scope of I COOlcntion,
Ihcrc is no good IUSOR not to coostrue Ihe cootcntim and its blscs together in order to get I sense oC
what precise issue Iho party secks to nisc.
ALAB-899, 28 NRC It 97 (footnotes omitted).
311 SIC Tr. 25.252-61.
311 As 1hc applicants note, Ihe issue of Ihe number oC persons likely to go to Ihe New HampslUrc reception c:entcn
was Cully litigated in Ihe phase of Ihe proceeding cooccmed wilh 1hc adequacy of Iho NlIRERP. S.. LBP-88-32,
28 NRC at 703-04. Ilfl'd, AlAB·92A. 30 NRC at 361-62. In Ihe case of Sllcm,lhe Licensing BoanI Cound that
number to be 6416. S.. id. at 704.
313 Brcton/Van Gelder Testimony at 7-8.
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The Licensing Board excluded this question and answer on the ground that
Contention EX-12 "did not fairly allege a flaw in the scope of the exercise.''314
As we see it, there is a yet more compelling justification for precluding
this testimony. Obviously, and for equally patent good reason, the exercise
did not call for the participation as evacuees of the full number of individuals
that the Salem response center is deemed capable of accommodating. The real
question thus is whether, given the extent of the participation, the scope of
the exercise at Salem was sufficient to satisfy the requirements of the pertinent
NRC regulations.31S This is essentially a question of law as to which Captain
Breton was not shown to be qualified to respond. Although he may have been
assigned a significant role in the functioning of the Salem reception center, our
attention has been directed to nothing to suggest that he is versed in the concepts
underlying the conduct of emergency planning exercises, let alone the regulatory
standards respecting the necessary or desirable scope of such exercises.
4. Finally, SAPL asserts that the Licensing Board should have allowed
testimony of the firefighters designed to establish that, for one reason or another,
they or their colleagues would not respond in the event of a real emergency. The
Board's exclusion of that testimony was grounded on its belief that it ran afoul
of what the Board described as "the conclusive presumption of the emergency
planning rule that local emergency officials will respond in an emergency,''316
As we observed previously in a somewhat different context, the presumption
referred to by the Licensing Board is the so-called "realism rule" embodied in 10
C.F.R. § SO.47(c)(l)(iii). Strictly speaking, however, the rule and its presumption
do not come into play here for, in contrast to the SPMC, the NHRERP (which
includes the arrangements for the Salem reception center) is a state-sponsored
plan. Moreover, as we concluded in ALAB-937, even in the case of utilitysponsored plans, the realism rule would not apply because it was intended to
cover only "those persons in leadership positions (such as governors, mayors,
civil defense directors, and state police superintendents) whose regular duties
include the initiation of measures to protect the public health and safety in the
event of an emergency that puts the populace at risk."317
Nonetheless, these considerations are of no assistance to SAPL here. As
we also recognized in ALAB-937, reason exists to presume that those who
"routinely confront emergencies in the discharge of their assigned functions,"
including professional firefighters, "will respond in emergency situations," in314 rr• 25,261.
~

Indeed. in .dmiuing • portion of Contention EX-12.the Licmsing Board cxprcWy rejected "!he

aspeel" of the contention. Su Exercise Contentions Order .t 61.

31' For its part, FEMA .pparently saw no problem on thatlcore.
316 rr. 25,271.

Su LBP-89-32, 30 NRC .t 628.

317 ALAB.937. 32 NRC .1 148-49. That limitation would .ppear to explain why. in terms. the realism rule is
confined to utility-sponsored plans. In the case of • govcrnmcnt-sponsored plan, there likely would never be an
issue respecting \he response of persons in lcadClShip positions should an emergency arise.
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cluding radiological emergencies.318 Upon reflection, we are satisfied thai such
an assumption is entirely appropriate with respect to the Salem firefighters assigned to staff the reception center in that township.
Our conclusion in this regard is not affected by the fact, stressed by SAPL,
that Salem is not within the EPZ but, instead, is a host community (i.e., it
is to provide services to evacuees who are not residents of that municipality).
The validity of the assumption that, if called upon to do so, a firefighter will
respond to a particular emergency situation should not hinge upon whether the
emergency happens to have its inception within the borders of the community
within which that individual is located. And it does an equal disservice to the
professionalism of firefighters in general, and to that of the Salem firefighters
specifically, to suggest that their willingness to provide a necessary service to
persons put at risk because of an emergency might depend upon where those
persons reside.
Nor is the assumption countered by SAPL's reliance upon a purported
Memorandum of Agreement between Salem and its firefighters to the effect
that the latter would not be required by the Town to participate in radiological/decontamination training exercises and operations.319 Underlying that reliance is the unspoken premise that the State of New Hampshire lacks the authority in an emergency situation to direct emergency response employees of its
political subdivisions to fulfill responsibilities placed upon them by an emergency response plan that was sponsored by the State and is to be carried out
under its aegis. For present purposes, however, it is not necessary to inquire
whether that premise finds support in New Hampshire law. That is because the
assumption to which we referred in ALAB-937 does not rest upon the application
of principles governing legal obligations but, rather, is rooted in a recognition of
the fundamental nature of the regular duties of, e.g., police officers and professional firefighters. To repeat, those individuals "routinely confront emergencies
in the discharge of their assigned function" - indeed (especially in the case of
firefighters), such confrontation is the raison d'etre for their employment This
being so, it is scarcely likely that a firefighter would walk away from a genuine
emergency calling for his or her assistance to persons at risk simply because of
a perceived lack of any enforceable obligation to provide such assistance.
In the circumstances, the Licensing Board was justified in declining to credit
the Breton/Van Gelder predictions concerning Salem firefighter response in the
event a Seabrook emergency should bring about the activation of the Salem

318/d. at 149 n.44.
319 The Mcmonndum ""as referred to in a ponion of the BrctonIVan Odder Testimony that ""as excluded by the
Licensing Board. Su BreI<ln/Van Gelder Tcstimmy at 3.
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reception center.320 This does not p~rforce mean that the Board should have
excluded that testimony at the threshold.321 The better course might have been
to have allowed the testimony for such worth as the Board deemed it to possess.
But we need not pursue that essentially procedural question. For, given our
agreement with the Board that the testimony was devoid of substantial probative
value, any error associated with its exclusion was harmless.
B. SAPL recognizes that the Commission has decreed that hearings on
the results of emergency planning exercises are to be confined to those issues
concerned with whether an exercise revealed "deficiencies which preclude a
finding of reasonable assurance that protective measures can and will be taken,
i.e., fundamental flaws in the plan.'tJ22. In the wake of that mandate, we reached
certain conclusions respecting the two principal components of a fundamental
flaw as revealed in an exercise. With respect to the first - the exercise "reOects
a failure of an essential element of the plan" - it is not enough that "minor
or isolated problems" come to the fore on the day of the exercise.323 As to the
second component - the flaw "can be remedied only through a significant
revision of the plan" - the pivotal question is whether "the problem can
be readily corrected"; if so, "the flaw cannot reasonably be characterized as
fundamental."m
SAPL maintains that the Breton/Van Gelder testimony establishes that the
1988 exercise revealed problems at the Salem reception center that are neither
minor or isolated in character nor readily correctable. Accordingly, we are told,
the Licensing Board erred in finding that the ''problems identified during the
exercise and related to the setting up and operation of [that] reception center are
readily correctable and do not constitute a fundamental flaw in the emergency
plan.'tJ15

32°The Licensing Board had especially good ausc 10 reject Mr. Van Gelder', ItoItement (in his anlwer 10 question
2S in Ihc prcpa~ testimony, , •• id. at 8) that, it he were on duty at the time of an actual ndiologica1 ancrsency
at SeabrOok, he woold falsely claim he WlS ill, return to his hontc, and Ngct (his] family oot of town."
Tr.
2S;r16-71. Mr. Van Gelder', ItoItement notwithltolnding, such a leriOUS dcrcliction of duty on the part of his
co-workcrs involving , dclibcrste misrepresentation of fact is not lightly 10 be presumed. Moreover, Ihc Van
Gelder ltatement did not explain why he might wish 10 return home for the purpose of removing his family front
a cormnunity not within the Seabrook EPZ. subjecting himsclf in the process 10 possible ICVCI"C disciplinary action
for being absent from his duty ItoItion withoot authorization or Wlrrant.
321 S" Lo"g 1,IDNl Ughlillg Co. (Shoreham Nuclear Power Station, Unit I), ALAB·832, 23 NRC 135, 153·54
(1986), aIf'd ill parI GIld m'd ill parI 0" otAu groJUtdr, CU-87-12, 26 NRC 383 (1987).
mLo"g 1,IDNlUghlillg Co. (Shoreham Nuclear Power Station, Unit I), CU-86-11, 23 NRC 571, 581 (1986).
323 SIto"ItDm, ALAB-903, 28 NRC at 50s.
mId. ,t 505-06. Our ALAB-903 determinations were recently reiterated in ALAB-942 in this proceeding. SIt
32 NRC at 425-26.
315 LBP-89-32, 30 NRC at 628. In this connection, the Licensing Board rcf~ 10 FEMA', determination
that the pcrl"onnancc of the Salan rcccption center cIurlng Ihc exercise WlS adequate and that Ihc objective of
demonstrating the lufficiency of procedures, equipment, and personnel for moniloring and decontamination wu
met. S., ibid. The Board acknowledged that it WlS bound 10 accept that determination in Pilling upon Ihc
fundamentalllaw question. It pointed, however, 10 our ohscrvation in ALAB-903, 28 NRC at 507-08. 10 the effect
(Collli_tl)

s..
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We do not agree. To be sure, if credited, the testimony of the firefighters
reflected that the exercise did not go as smoothly at the Salem reception center
as might have been desired. Our review of the shortcomings to which the
witnesses alluded docs not suggest, however, the existence of problems that
must be deemed beyond correction in the absence of significant revision of the
NHRERP.
In Captain Breton's view, the exercise was marked by considerable confusion
at the reception center, attributable in significant measure to what he deemed to
be insufficient resources and lack of coordination.326 Assuming that the Licensing
Board was obliged to accept that judgment, rather than the diametrically opposed
FEMA assessment,327 we fail to see why those asserted deficiencies would not
be readily remediable without the necessity to alter the emergency plan.
It is quite true that, as SAPL emphasizes, during the course of the exercise
Salem firefighters were called away from the reception center to respond to
actual emergencies. This fact is said to demonstrate that the NHRERP is
fundamentally flawed in its reliance upon firefighters to perform monitoring
and decontamination functions. In making this claim, SAPL acknowledges the
existence of mutual aid agreements between Salem and neighboring communities
in both New Hampshire and Massachusetts - agreements that led the Licensing
Board to find that available firefighter manpower would be "unlimited" in the
event of an emergency.328 That finding rested upon firefighter Van Gelder's
usc of precisely that term in his response to a question on cross-examination
designed to determine how many persons he "could count on from Massachusetts
if (in case of a fire) you needed additional help."329 Nonetheless, SAPL attacks
the finding. It points out that, for the most part, the fire departments in the
New Hampshire towns with which Salem has mutual aid agreements are staffed
largely by volunteer firemen; that, assuming their willingness to respond at all to
a Seabrook emergency, the two Massachusetts towns that Salem normally relies
upon for mutual aid would choose to assist towns within the Massachusetts EPZ;
and that, according to Captain Breton, it is difficult to work with firefighters
that. in circumstances where FEMA has not Issigned I deficiency nting to problems revealed by an ac:rt:isc, an
intervenor has I more difficult usk even in obuining the Idmission oC I cmtcntion Illeging I f\Uldamental lIaw.
326 See Bn:ton/Van Gelder Teslimony It 5·9. As earlier noted, see supra p. 371, the Idditional claim of laelt oC
Id~uate training was excluded by the Uten!ing Board.
327 In his prepared tcslimony, Captain Breton suted his disagrccmcnt with the following excerpt Crom the final
FEMA Exercise Report 00 the Iune 1988 exercise:
The Salem Cacility WlS activated in llimely and eITcctive manner. The Issigned personnel performed as
I team and demoostrated their knowledge oC Emergency Plan Procedures Cor the necessary IUtions to be
csublished throughout the Cacility. AU necessary equipment and supplies were Ivailable and Idequately
demoostrated by the luJT. The suff was knowledgeable in the procedures to csublish and operate each
Cunclioo oC the Cacility.
leI. It 7 (quoting Applicants' Exh. 43F (FEMA Exercise Report (SepL 1988» It 192).
328 S•• LDP·89.32, 30 NRC It 627.

329Tr. 25,561.
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from other. communities because of such factor as differences in trnining and
approach.
Undoubtedly, the Salem reception center will function best if, during the
period of its operation, there are no other local emergencies of a type customarily
addressed by the firefighters staffing the center. In addition, the center might be
better served were it feasible to staff it with individuals having no other possible
duty to perform while a Seabrook emergency is in progress. It does not follow,
however, that the considerations to which SAPL alludes compel the conclusion
that the NHRERP is fundamentally flawed in calling upon firefighters to operate
the center.
More specifically, we are unpersuaded that the mutual aid agreements could
not be expected to bring about a sufficient supplementation of the Salem
firefighters in the event of a fire or other local emergency. It might or might
not be that the individuals supplied under the agreements would be able to
substitute for the Salem firefighters in the relatively simple tasks associated
with the registration, monitoring, and decontamination of evacuees arriving at
the reception eenter. As trained firefighters, however, they should prove capable
of taking over for the Salem personnel (if necessary) upon their arrival at the
scene of a fire or like emergency. This would leave the latter free to return to
their reception center duties without a hiatus of sufficient duration to put any of
the evacuees at undue risk.
There is yet another reason why we are disinclined to act affirmatively upon
SAPL's concerns respecting the availability of the Salem firefighters at the
reception center. To this point, we have assumed that the 1988 exercise brought
to light for the first time the possibility that, in the course of an actual emergency
at Seabrook necessitating EPZ evacuation, those firefighters might be called away
from reception center duties to respond to a fire call. But such an assumption
is unwarranted. What transpired during the exercise in that regard was totally
foreseeable;330 it should have been obvious well before the exercise that, in the
case of a Seabrook accident requiring the establishment of the reception center,
the firefighters might be confronted with local fire calls to which they would
give priority. In short, any perceived problems associated with the NHRERPprescribed use of firefighters to staff the Salem reception center could and should

llOWe nonetheless note parenthetically that the Licensing Boam e=d in adOfA.ing vcbatlm the applicanta'
proposed finding thlt "one of the ground JUles for the exercise was that ufely hid priority over exercise events;
therefore, pmonnel were to respond to Ictual emergencies if sud! ocaurcd during the exercise." llJP·89·32, 30
NRC It 628. A. support for this finding. we Ire refe=d to plge 4.4-4 of Applicants' Exhibit 61, the document
governing the conduct of the 1988 exercise. AU thlt then: Ippcan, however, is an admonition that, because
"pmonncl ..fely t.alr.es precedence over III other requimncnts," the participants in the exercise .hould "[f)oIlow
ufely JUles, t.alr.e no unnecessary d!ances, use all ufc:guatds and ..fely equipment provided, and make safely I part
of your responsibility." Ibid. This Idmonition manifestly addressed solely ..fely precautions for the protection of
the exercise participants and, as sud!, hid nothing to do with the response of those participants to emergencies
totally unrc1ated to the Seabrook exercise.
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have been raised and resolved in connection with the litigation on the sufficiency
of that emergency response plan.
For the foregoing reasons, with respect to those rulings and findings discussed
herein that were the subject of properly briefed appeals by intervenors Mas sAG,
SAPL, Newburyport, Amesbury, Salisbury, Newbury, and West Newbury, the
Licensing Board's final partial initial decision, LBP-89-32, 30 NRC 375, is
affirmed. In addition, the appeals of intervenors MassAG, Hampton, Newbury,
and West Newbury from the Licensing Board's decision in LBP-89-33, 30 NRC
656, are dismissed as moot.331
It is so ORDERED.
FOR THE APPEAL BOARD
Eleanor E. Hagins
Secretary to the
Appeal Board

331 Intcrvenozs' appeals ",guding LBP-89-33 challenged the Ucensing Board', conclusion that our remand of
c:ertain issues in ALAB-924, 30 NRC at 373, did not forestall the Board', authorization of atafT issuance of a
full-power operating license for the Seabroalt facility. These appeals have been tendered moot by the DislIict of
Columbia Circuit', decision in MtwQCIIU.wt.r v. NRC, 924 F.2d at 330-32, upholding full-power license issuance
for Seabrook. The same is bile for that portion of the February 6, 1990 motion of intervenors MassAG, SAP!..
and NECNP noJuesting clarification of the 'titus of the appeals from LBP-89-33.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdmInistrative Judges:
John H Frye, III, Chairman
Dr. RIchard F. Cole
FrederIck J. Shon

In the MaHer of

Docket No. 50-312-0LA
(ASLBP No. 91-S34-OS-0LA)

SACRAMENTO MUNICIPAL UTILITY
D1SmICT
(Rancho Seco Nuclear Generating
Station)

May 1,1991

The Licensing Board rules on petition to intervene filed in opposition to an
application for a possession-only license for the Rancho Seeo power reactor
filed in advance of a decommissioning application. Licensing Board finds that
there is no obligation on the part of the Commission to conduct a NEPA review
of Licensee's decision to cease operations of the reactor, but that Petitioner
may have identified a litigable aspect of the proceeding in its allegation that the
possession-only license amounts to an illegal segmentation of a major federal
action. Licensing Board withholds its final ruling to permit Licensee and Staff
to respond to Petitioner's allegations of injury.

STANDING TO INTERVENE:

INJURY-IN-FACT TEST

An allegation that a proposed license amendment might, if granted, permit a
licensee to allow a plant to deteriorate to the point that future operation would
be unsafe is too remote and speculative to support standing under the Atomic
Energy Act.
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DECOMMISSIONING:

REQUIREMENT TO SUBMIT PLAN

There is no requirement that a licensee submit a decommissioning plan
contemporaneously with its application for a possession-only license.

DECOMMISSIONING:

NEPA REQUIREMENTS

NEPA does not require that the Commission review a licensee decision to
cease operations of and decommission a power reactor.

STANDING TO INTERVENE:

INJURY·IN·FACT TEST

An allegation that a proposed license amendment has caused a loss of
employment states an injury in fact

STANDING TO INTERVENE:

ZONE·OF·INTERESTS TEST

An economic injury that does not result from damage to an interest protected
by the Atomic Energy Act or NEPA does not meet the zone-of-interests test.

STANDING TO INTERVENE: INJURY·IN·FACT AND
ZONE·OF·INTERESTS TESTS
An allegation that a proposed license amendment deprives one of the legally
protected right to comment on an EIS or to information essential to an organization's pwposes contained in an EIS may state an injury in fact that falls within
the zone of interests protected by NEPA.

MEMORANDUM AND ORDER
(Ruling on Petition to Intervene)
The Sacramento Municipal Utility District (SMUD) has decided to permanently cease operations at its Rancho Seco Nuclear Generating Station. This
decision followed a public referendum, held in June 1988, in which SMUD's
ratepayers decided that SMUD should cease operating the plant SMUD has
filed an application for a license amendment with the Commission that would
authorize it to possess both the reactor and the nuclear fuel, but would remove
authority to operate the reactor, a so-called "possession-only" license.

380

In response, Staff published in the Federal Register l a notice that it was
considering issuing the license amendment and proposed to make a finding that
opemtion under that amendment posed "no significant hazards" not previously
considered, thus paving the way for the issuance of the amendment prior to the
completion of any hearing on SMUD's application. In this notice, Staff noted
that any interested person could file a petition to intervene and request a hearing
with respect to the amendment application. It also invited comments on the
proposed "no significant hazards" determination.
On November 8, the Environmental Conservation Organization (ECO) filed a
petition to intervene and request for a hearing with respect to the license amendment and, in addition, commented on the proposed "no significant hazards" determination. This petition was opposed by SMUD and the Commission's Staff
in filings dated November 30 and December 5, 1990, respectively, and in a letter
of February 8, 1991, addressed to the Atomic Safety and Licensing Board by
SMUD's counsel. Pursuant to the Commission's Order of January 30, 1991,
this Board was appointed to rule on the petition.1 Pursuant to Houston Lighting
and Power Co. (AIIens Creek Nuclear Genemting Station, Unit 1), ALAB-565,
10 NRC 521 (1979), we afforded ECO an opportunity to reply to the SMUD
and Staff filings. ECO filed its reply on March 4, and on April 15 it filed certain
supporting affidavits and what it called a "Further Amendment to Environmental and Resource Conservation Organization Request for Hearing and Petition
to Intervene.'t)
STANDING
ECO and Staff agree that, in order to demonstmte standing to cause a hearing
to be held, ECO must show that the licensing action wiII cause it to suffer an
actual injury, i.e., "injury in fact," and that that injury is arguably within the
zone of interests protected by the statutes governing the proceeding. They also
agree that ECO must show that (1) it has suffered a distinct and palpable harm
(2) that can be tmced to the challenged action and (3) that can be redressed by

1 SS Fed. Reg. 41,280 (Oct. 10. 1990). This notice cor=ted errors in an earlier notice published at SS Fed. Reg.
36,349 (Sept. S, 1990).
lBoards do not become involved in proposed "no .ignificant haurds" determinatims under 10 c.F.R. §§ SO.91
and SO.92 See 10 C.F.R. §SO.S8(b)(6). We do not believe that the Cormnission'. Ianuary 30 Order wu intended
to involve \IS in that process, and hence do not cmsidcr the comments at that proposal filed by ECO.
3 The affidavits were filed with the cmsent of the parties. However, Staff objects to the "Further Amendment"
on the ground. that, nther than an amendment to the petitiat, it cmatitutes a further reply to the responses to
the petition filed by SMUD and Starr which was not agreed to by the parties and is not authorized by the JUles.
Staff moves to strike the "Ruther Amendment." SMUD IIlpports Staff'. motion and urges that no further filings
be accepted. Staff is correct; the "Ruther Amendment" is stricken.

381

a favorable decision. Dellwns v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988).4
ECO makes the following assertions with regard to its standing.
ECO began as an unincorporated association of individuals and subsequently
sought incorporation as a nonprofit corporation under the laws of the State of
California.' Its proposed articles of incorporation state that its purposes are the
following:
1) To provide accurate technical and financial infonnation about energy supply and demand
in California in the years to come. • • •
2) To provide expert and objective infonnation about the safety and environmental issues
concerning nuclear energy in general and the Rancho Seco Nuclear Generating Station in
particular. • • •
3) To provide factual infonnatioo to specific parties or organizatioos to whom this infonnation would be important and timely, and to petition the U.S. Nuclear Regulatory Commission (USNRC) to accept and consider infonnation this organizatioo can provide in iu
deliberations concerning licensing activities that relate to the Rancho Seco Nuclear Generating Statioo. Decisions concerning the possible decommissioning and dismantling of this
generating station are under consideration by the USNRC, and it is our finding that a full
Environmental Impact Statement must be prepared by the USNRC before they can make
final licensing decisioos relating to these possible actions. Therefore we have petitiooed
USNRC for the right to intervene in any proceedings 00 these subjecu that come before it
(petition dated November 8, 1990). Some of iu members are residenu of California, and
these actions are important to protect their interesu with respect to these actions.

In its petition, ECO states that:
[OJrganizational standing is established whenever the agency's action interferes with the
organizatioo's infonnational purposes to an extent that it interferes with the organization's
activities. This is precisely the situatioo in the instant case: the NRC has not yet agreed to
conduct a NEPA study, which directly deprives ECO of iu ability to (1) comment directly on
an environmental report prepared by SMUD and the draft EIS prepared by the NRC Staff,
(2) advise iu members of the enviroomental risks involved with each alternative explored
by the environmental studies, and (3) report the findings and recommendations based upon
the environmental evaluations to the public.1i

ECO relies on Competitive Enterprise Institute v. National Highway Traffic
Safety Administration, 901 F.2d 107 (D.C. Cir. 1990), for this argument.
In addition to asserting the above organizational interest in support of its
standing, ECO also seeks to intervene as a representative of some of its members.
4 SU Petition II 8-9; Staff'l Response II 3-4. SMUD Igrees thaI injwy in fact must be shown but docs not
address the other points.
, Su ECO', Reply of Much 4 al I, and the April 12, 1991 Affidavit of A. David Rossin, ECO', Prmdent, both
of which attach ECO', proposed articles of incorporation. The name under which ECO aecb incorporation is
Environmental and Resources Conservation Organization.
Ii Petition al 23.24.
'
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Its petition recites that "[c]ertain members . . . live and/or work in [the SMUD],
some buy their electric power from SMUD, and some live within SO miles of
the Rancho Seco Nuclear Generating Station." The petition also recites that
certain ECO members also live and/or work in the plume and ingestion exposure
pathway emergency planning zones. In addition to interests that are allegedly
protected by the Atomic Energy Act and the National Environmental Policy
Act, ECO's members assert an interest in an adequate and reliable supply of
electricity.'
As required by 10 C.F.R. § 2.714(a)(2), ECO has identified the aspects of the
proceeding as to which it wishes to intervene. The petition recites the foUowing
aSpect with regard to the Atomic Energy Act:
May the Commission issue a possession ooly license for a utility full power reactor licensee
before submittal by the licensee, and approval by the Commission, of the "decommissiooing
plan" required by 10 CFR §SO.82 (1990)7

The affiants assert an injury to health, safety, and property interests protected by
the Atomic Energy Act because "neither the financial responsibility nor safety
planning requirements of the regulations have been approved although they are
prerequisites for the amendment.''8 While we are left to speculate regarding
the precise financial responsibility and safety requirements that these affiants
maintain must be met before grant of the possession-only license, we presume
that affiants have reference to this aspect of the proceeding.
ECO states the fonowing aspect with regard to the National Environmental
Policy Act (NEPA):
SMUD's proposed license amendment is one segmented part in implementatioo of a proposed
major Federal aelioo which, if approved, will significantly affect the quality of the human
enviroomcnL Because preparation of an EIS and a final decisioo is required before any
part of the deamunissioning proposal may be implemented, the proposed amendment is in
direct violatioo of Sectioo 102(2)(C) of NEPA and Petitiooer's right to such NEPA review.
Therefore, it cannot be approved prior to NEPA review of the whole deconunissiooing
proposal.9

, ttl. It 21·22; Reply It 2.
a C!espo, Conklin, and Conklin Affidavits, " 6, 8, and 7, respectively.
91't:1ition It 31·33. At an carlier point, the petition recites thlt the Ispects of intercslarc whether the grant of
the amendment would:
1. be arbitrary, capricious, and/or an lbuse of discn:tion;
2. aignificantly dellY and increase the cost of rcWrning Rancho Scco to cperation in the futme;
3. constitute an i=vasible and imuievab1c commitment of the Rancho Scco rcsoun:c; and
4. allow dctcrioration and dismantling of the facility 10 IS to undermine any concluaion that operation
could be resumed with reasonable assurance thltthe public health Ind safety would be protccted.
ttl. It 24-25.
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In its opposition to the petition, SMUD argues that ECO has not identified
an aspect of the subject matter of this application cognizable in an adjudication.
SMUD points out that the Atomic Energy Act neither requires nor permits the
Commission to review a licensee's decision to cease operation of a nuclear power
planL According to SMUD, Vermont Yankee Nuclear Power Corp. v. Natural
Resources Defense Council, Inc., 435 U.S. 519, 550 (1978), and Pacific Gas and
Electric Co. v. State Energy Resources Conservation & Development Comm' n,
461 U.S. 190, 218-19 (1983), establish that the Commission has no authority
to compel the development of a nuclear power plant. SMUD maintains that it
follows that the Commission has no authority to review a licensee's decision
to cease operation of a flUclear power plant, a proposition recognized by the
Commission in Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
I), CLI-90-8, 32 NRC 201, 207 (1990), where it observed that the regulations
do not contemplate NRC approval of a decision not to operate a plan1.10 The
decision that, in ECO's view, requires an EIS is, in SMUD's view, not a federal
decision at all, so that NEPA is not applicable to il.l1
SMUD also points out that, following the filing of the petition, in another
ruling in the Shoreham proceeding the Commission addressed the same argument
raised here concerning the need to file a decommissioning plan prior to approval
of the possession-only license applicationP In that decision, the Commission
determined that such a filing was not necessary. Thus SMUD maintains that both
aspects of the subject matter of the application which ECO raised for litigation
are not cognizable.
SMUD also attacks ECO's standing both in its own right and as a representative of its members. SMUD argues that ECO has not shown that it has standing
as an organization in that it has not shown an informational interest sufficient
to be recognized under Competitive Enterprises, supra, nor has it shown that
it was formed to participate in proceedings such as this one. With regard to
representational standing, SMUD argues that ECO has not furnished affidavits
from its two identified members authorizing ECO to represent their interests and
that the interests of those members that ECO has identified are not sufficient to
support standing.J3

IOSMUD', November 30 Opposition at 9-10.
11 Su SMUD', Opposition at 14-15. SMUD also spends coosidcrable time addressing ECO', segmentation
arguments. See id. ,t 15-22
12 See SMUD', Februal)' 8,19911Cltcr addnssed to the Atomic Safety and Licensing BOiro cooca-rung CU-91-I,

33 NRC 1 (1991). In ill opposition lathe petition, SMUD hid argued thlt ECO', position that a decommissioning
flln WlS required prior to the issuance of I possession-only license WlS incorrect. Su Letter at 10-14.
3 Se' SMUD', Opposition at 25-29. The identified inte=ts of ECO', mcmben and SMUD', =ponses Ile:
I. Proximity (within SO miles) to the plant_here the licensing action involves no potential for off.ite
releases, more than mere proximity to the plant is required;
(COlllifUUd)
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Staff also opposes the petition. Staff asserts that ECO has expressed a
mere academic interest. as opposed to a concrete injury, which is insufficient to
support standing, citing Sierra Club v. Morton, 405 U.S. 727, 739-40 (1972),
and Allied General Nuclear Services (Barnwell Fuel Receiving and Storage
Station), ALAB-328, 3 NRC 420, 422 (1976).14 Further, Staff points out that
the asserted interests of the members that ECO seeks to represent fall outside
the scope of interests protected by !he AEA and NEPA and amount to no more
than an academic interest as opposed to a concrete injury that would result from
the grant of the possession-only license, citing Metropolitan Edison Co. ('Three
Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC 327 (1983)."
Moreover, Staff characterizes the petition as raising one central issue: should
Rancho Seco be operated? Staff points out that the Commission has no authority
to make such a decision or to require operation of the plant Staff further points
out that the aspects of the application that the petition seeks to litigate all concern
the possibility of continued operation, not the direct impacts of the possessiononly license application. These aspects are, in Staff's view, not cognizable in
this proceeding.16
ECO begins its reply to SMUD and Staff by noting that it is in the process of
incorporating and that its petition is germane to its purposes,17 It then reiterates
the distinction it sees between the instant situation and the situation presented in
Shoreham, CLI-90-8, supra, i.e., that the decision that SMUD is not to operate
Rancho Seco does not prevent its operation by another entity. Thus ECO sees no
irrevocable decision not to operate Rancho Seco and asserts, without any citation
of authority, that the Commission "must make the ultimate decision as to the
need for power in its NEPA review••••"18 ECO believes that both SMUD and
Staff have failed to understand that the Commission's power to grant a license
also includes the power to refuse a license. ECO believes that the possessiononly license is a part of and subsidiary to a proposal to decommission Rancho
Seco; ECO sees a refusal to grant the possession-only license as resulting in
preservation of the option to operate the Rancho Seco plant in the future. ECO
points out that SMUD's decision not to operate Rancho Seeo is not equivalent
2. Grant of a possession-mly license could result in greater deterioration of the plant which would lead
to ECO', membcn being exposed to greater risks if the plant is opcntcd in the future-UX> remote and
speculati vc;
3. An adequate supply of cJccuicity at reasonable ntes-ncithcr interest is within the lcepe of interests'
protected by the AEA and NEPA; and
4. Advcse cnvirmmcntal impacts of substitute fossil fucJs-no c:mncction 10 a posscssion-onJy license,
too remote and 'peculative.
14 Staff·, Opposition al6-7.
"Ttl. at 7-9.
16 Ttl. at 9-13.
17 S66 note 3 and accompanying text, supra..
18 Su ECO', Reply at 3. ECO also notes that the Commission and DOE have authority under certain circumstances
to order the opcntion of a nuclear power planL ECO asserts that thaI issue should be considered. Ttl. at 34.
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to the Commission's decision to approve a decommissioning proposal. It is the
proposal to authorize the latter that ECO maintains demands an EIS.19 With
regard to the need to submit decommissioning information in conjunction with
the application for the possession-only license, while ECO candidly recognizes
that we may well be bound by Shoreham. CLI-91-1, it finds itself in agreement
with the dissenting views of Chairman Carr.
In accord with an agreement of the parties, ECO filed affidavits in support
of its petition on April IS. In addition to the affidavit of its President, ECO
has submitted affidavits of three members in support of its representational
standing.2O In the first of these, David R. Crespo recites that his employment at
the Rancho Seeo plant as a Senior Construction Engineer, a position he held
as a contract employee through Beehtel Corporation. was terminated in August
1989. Mr. Crespo states that
the fact that SMUD is being allowed to pmue its proposal to decommission Rancho Seco
before review of that proposal pursuant to the National Enviroomental Policy Act. • • has
been completed directly caused my layoff.Z1

Mr. Crespo further states that he was unemployed for a number of months
following his layoff and now earns 30-40% less than his previous earnings. He
believes that there is a substantial likelihood tliat he would be reemployed at
Rancho Seeo if that plant is operated in the future.
Mr. Crespo asserts that a grant of the possession-only license to SMUD would
violate his rights under NEPA. He states:
I do not believe that any steps in furtherance of the Rancho Seoo', decommissioning should
be implememed until a FEIS evaluating, among other things, the impacts of, and alternatives
to, the entire decommissioning proposal bas been completed in compliance with the terms
of NEPA and the NRC', own regulations in a lingle proceeding. If the NRC allows steps
which are clearly in furtherance of decommissioning, and have no necessary independent
utility, to be implemented at Rancho Seoo prior to the necessary NEPA review, my rights,
and the rights of those similarly situated, to have an opportunity for meaningful comment of
the environmental consideration of the decommissioning proposal will be prejudiced, if not
completely denied.22

19 ttl. at 3-6. ECO argues that NUREo-{)S86. "Fmal Generic Enviraunentallmpact Statemc:nt on DccommillSioning
of Nuclear Facilities" (August 1988). is distinguishable bcaUJC, in contrast to the situation ptesc:nlcd by the Rancho
Scco plant. it conIiden:d only n:actors that had n:achcd "end·of·llie" by virtue of age or accident.
20 ECO was unable to IUbmit the affidavit of Ray Ashley. one of ill members identified in the petition u wishing
ECO to represent his intcrcsll. bcausc Mr. Ashley is tnvc1ling. Su note I to ECO', April I amendment to ill

er:.,,S.

~ti
1

Affidavit. , 2.

22ttl..
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Additionally, Mr. Crespo asserts that his rights under the Atomic Energy
Act would be violated by the granting of the amendment because "neither the
financial responsibility nor safety planning requirements of the regulations have
been approved although they are prerequisites for the amendment."23 Finally,
Mr. Crespo asserts that decommissioning Rancho Seco will adversely affect the
environment in which he lives because of the need to substitute other generating
stations for Rancho Seco. Mr. Crespo resides 43 miles from the Rancho Seco
plant where he owns both real and personal property, is a member of ECO, and
authorizes ECO to represent his'interests.:lA
DISCUSSION
ECO argues thac
Without the application of full'power license conditions. Technical Specifications, and NRC
regUlations and guidance, SMUD, and any future licensee. would be free both to allow the
facility to deteriorate and to actively dismantle the systems which are vital to an operating
facility, ••• [Dlecommissioning is not a foregone conc1usion.2.5

ECO regards operation of Rancho Seco as a feasible alternative. Therefore,
it regards any amendment that would permit its deterioration as a threat to
the public health and safety. ECO maintains that "[u]ntil a properly informed
decision on decommissioning has been reached, consideration of a 'possessiononly' amendment is premature and a violation of the health and safety provisions
of the AEA.''26 ECO states thaC
The proposed amendment would nullify almost all of the presently applicable license
conditions and Technical Specifications pertaining to operation and thereby opens the door

23 1d., '6.
ICCClIId affidavit is that oC linda Conklin. who, with the exception oC the particular rqnescntationo
cmccming her employment, makes the rune aUegationo IS Mr. Crespo. Ms. Conklin ltltes that lhe was employed
at Rancho Scco al an engineer in "riOlll capacities and II I ocnior reactor operator until me ,.... laid off in
December 1990 IS I direct result or the proposal to decommissim Rancho Seco. She was to assume a new position
at I different employer in April 1991. The new position entails I ligniJicantly decreased level oC responsibility.
She believes that me woold be reemployed at Rancho Scco if that plant is operated. Ms. Conklin resides 30 miles
Crom the Rancho Seco plant when: Ihe owns both real and pcnona1 property. is I member or ECO. and authorizeo
ECO to represent her interests.
The last affidavit is that oC Bill Conklin who, with the exceptim oC the particular represcnlItiono conccming his
employment, also makes the wne allegations IS Mr. Crespo. Mr. Conklin Ilites that he was employed at Rancho
Seco IS an engineer in mOIlS capacities until he WIS laid off in October 1990 II I direct result or the proposal
to decommission Rancho Seco. lIe was to Issume I new position It I different employer in April 1991. 'The new
position entails a Ilcp backward in Mr. Conklin'1 cam:r development. He believes that he woo1d be reemployed
It Rancho Seco if that plant is operated. Mr. Conklin resides 30 miles Crom the Rancho Scco plant where he owns
both real and personal property, is I member oC ECO, and authorizes ECO to represent his interests.
2.5~timlt9.
2.6ld.. at 11·12.

:lAThe
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for further maintenance neglect and active decommissioning. TM NRC, however, has not
yet issued a final ckcision on whetMr or not tM /acilily should be rendered inoperatillt.
In thae circumstances, tM Commission certainly has tM po-.ver and tM dilly to prevent a
particular licensee from talcing steps which effectively IJIIlkrmint tM sa/ety and /easibilily
0/ operation.
In deciding whether or not such steps should be allowed, the NRC is obligated to
consider not only the immediate health and safety implications of proposed decommissioning
actions, but also future such implications, the public interest in the plant as an operating
entity, the national security and common defense interest in the operational plant, and
finally, the environmental impacts of, and alternatives to, allowing a plant to be prematurely
decommissioned. Until the NRC makes a final decision on the proposal to decommission
Rancho Seco which includes a discussion of all of these issues and a fully articulated
explanation of the reasons for the decision, an amendment deleting requiremenu previously
found essential for safe operation are [.ric] illegal
The alternative of operation has not been foreclosed, and, therefore, amendmenu
inconsistent with safe operation are per se threau to health and safety. Thus, allowing
the Rancho Seco operating license to be degraded at this time unavoidably and significantly
increases the direct and/or indirect endangerment of the radiological health and safety and
other interesu of ECO', mcmben under both AEA and NEPA.27

The arguments advanced in the petition concerning interests asserted by ECO
that are allegedly protected by NEPA go to the affiants' interest in a benign
source of electricity. Affiants state that, if Rancho Seco is not operated, they will
be injured in that oil-burning generating stations will be necessary replacements.
These will injure the affiants in that they increase dependence on foreign oil and
are a source of air polJution.
In its petition, ECO states:
Approval of [a decommissioning] plan is a major Federal action, certainly one of more impact
and significance that [sic] many other actions which have been so categorized. Thus, before
any such approval may issue, the NRC must complete an Environmental Impact Statement
which includes consideration of the alternative of operating Rancho Seco and the alternative
of "no action" (or denial of the application}.28

ECO contends that economic and other conditions point to operation of Rancho
Seco, and that the public airing of these considerations in an environmental
impact statement (EJS) and hearing will provide a sound record for the Commission's decision on this application.l9
ECO fears that the granting of a possession-only license would permit
SMUD to take actions that could make it impossible to return Rancho Seco

27 It!. at 2S·26 (emphasis supplied).
28 / t!. at 9-10.
191t!. at 1()'1l. With regard 10 the need for an ElS,ECO relics on a Icttc:r ofNovembcr 9, 1990. to the Commission
from the OI.irman or the Council on Environmental Quality. filed in • limilar proceeding concerning the Shoreham
reactora.
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to commercial operation as a nuclear station. ECO wants the Commission to
examine SMUO's ability to meet projected demand without Rancho Seco in an
EIS. ECO believes that the Commission must evaluate the environmental costs
of not operating Rancho Seco.3O ECO states that:
Countless nuclear power plants were delayed for long periods of time while NRC prepared
environmental impact statements and held hearings on precisely these issues. For NRC at this
time to risk leuing a sorely needed source of clean energy be limply thrown away forever
without thorough exploration of the issues is neither in the national interest nor coosistent
with its obligations under the AEA and NEPA.31

Moreover. ECO believes that the increased risk of radiological harm posed by
the possession-only license also increases "the risk that the choice of reasonable
alternatives would be limited." As a result. ECO maintains that 10 C.P.R.
§ 51.101(a) bars issuance of the proposed amendment until NEPA review is
completed on the decommissioning proposa1.31
The arguments concerning a possible threat to radiological health and safety
if the possession-only amendment is granted and Rancho Seco is subsequently
returned to operation assert a general interest of individuals residing within 50
miles of Rancho Seco to be protected from radiological injuries. However. the
arguments are not founded upon any injury alleged in the affidavits supplied
by ECO's members. nor do they appear to elaborate upon an organizational
interest reflected in ECO's proposed charter. Even if they did elaborate on an
asserted interest. they do not present a direct. palpable injury that would support
standing. SMUO correctly points out that they are entirely too remote and
speculative.33 Moreover. they incorrectly assume that the Commission would
permit the operation of Rancho Seco under circumstances in which there was
not reasonable assurance that the public health and safety would be protected.
fur these reasons we reject these arguments as a basis for standing.
ECO also asserts that the Commission may not issue a possession-only
license until SMUO submits a decommissioning plan. an interest apparently
substantiated by the affiants. assertion of an injury to their health and safety
as a result SMUO correctly points out that this argument was put to rest by
the Commission's decision in Shoreham34 where it was determined that no such
requirement existed. In its reply. ECO recognizes the impact of that decision

30 It! at 12-16. ECO IUggcst5!hat the enviraunenul costs to be evaluated include such things I I costs associated
with: an inadequate IUpply or electricity; use or alternative ruels to generate electricity; and r<>regme alternatives.
IUch as the use or electric cars. The amanls Issert thlt they would be injured in these rcspects if Rancho Seco is
not operated.
31 It! at 19.20.
31/t! at 28·29.
33 Su SMUD', Response It Zl.
34 Lollg Island Ug/alillg Co. (Shoreham Nuclear Power Sutian, Unit I), Cll·91-1, 33 NRC 1 (1991).
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on its argument and notes its agreement with Chairman carr's dissent. This
argument does not raise a litigable aspect of the proceeding.
Thming to the asserted injuries within the scope of NEPA. we initially note
that the scope of the action under consideration by the Commission is not nearly
so broad as ECO would have it The Commission has made it plain in several
Shoreham rulings that it has no control over a licensee's decision whether to
operate a plant or to seek permission to decommission it. and that as a result
it has no obligation to consider alternatives to that decision.3.5 R>cussing on the
Commission's statement in the introduction to Shoreham. CLI-90-8, supra. 32
NRC at 203, that
[a]fter due cmsideration. we have detennined that [NEPA] and the [AEA] of 1954. as
amended. do not require the NRC to cmsider "resumed operation" as an alternative. at least
under the facts of this situation,

ECO distinguishes that case on the ground that the facts governing Rancho Seco
are different in that the referendum that led to the decision not to operate the plant
applies only to SMUD, thus leaving the option open for another entity to operate
the plant. While true, this difference does not assist ECO. The Commission's
Shoreham rulings amply demonstrate that the decision to cease operating a
utility~wned nuclear power plant is not a decision that requires Commission
approval. Hence. there is no obligation on the part of the Commission to consider
the alternatives to that decision.under NEPA. SMUD and Staff are correct in
their position that ECO's argument does not raise an aspect of the proceeding
that is litigable in this proceeding.
The fact that the affiants have alleged an injury in fact arising from the lack
of an EIS does not assist ECO. All of the affiants assert a loss of employment
resulting from SMUD's decision to close Rancho Seco and allege that this loss
results directly from the fact that SMUD has been allowed to pursue its decision
in advance of review under NEPA. This interest was not addressed in the petition.
Unquestionably, these affiants have stated an injury in fact that. for purposes of
this discussion. we assume to have resulted for the reasons alleged However,
they have not stated an injury arguably within the scope of interests protected by
the Atomic Energy Act or NEPA.36 While NEPA does protect economic interests.
it reaches only those economic injuries that result from environmental damage.
The loss of employment suffered by affiants was not "occasioned by the impact
3.5 Siumllam. CU-9G-8 and CU-91-1. ,upra; Lo", IslaNl Ughti",

Co. (Shoreham Nuclear Power Station, Unit

1). CU-91-2, 33 NRC 61 (1991).
36 It is wclllcUled that Ihe Atomic Energy Act doel not protect economic intcreIt.a. Public SIT1Iiu Co. 0/ NIM!

Hamp.rhiTI (Seabrook Statim. Unit 2). CU·S4-6. 19 NRC g'lS (1984); PonlaNl GIMTal Electric Co. (Pebble
Springs Nuclear Plant, Unita 1 and 2). CU-76-27. 4 NRC 610. 613-14 (1976); COllSlllMn PoweT Co. (Pa1lisadel
Nuclear Power Flcility). lBP-81-26. 14 NRC 247 (1981). TIV'd all OthlT growuis. ALAB-670. IS NRC 493
(1982); cf. NOTthlTII SIDtu PoweT Co. (ryrme Energy Park, Unit 1). CU-8G-36, 12 NRC S23 (1980).
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that the [possession-only license] under consideration would or might have upon
the environment" Tennessee Valley Authority (Watts Bar Nuclear Plant, Units
1 and 2), ALAB-413, 5 NRC 1418, 1421 (1977).
However, affiants also assert that the issuance of the possession-only license
wiII deny them the opportunity to comment on an environmental impact statement on the decommissioning of Rancho Seco. They state that permitting steps
that are clearly in furtherance of decommissioning, and that have no independent
utility, to take place prior to NEPA review will have this effect This allegation
of injury supports ECO's argument that it is entitled to a hearing on the NEPA
.aspects of the proceeding.
In general, an injury to such a legal interest may support standing. Cleveland
Electric Illuminating Co. (Perry Nuclear Power Plant, Unit I), LBP-90-15, 31
NRC SOl, 506 (1990), reconsideration denied, LBP-90-25, 32 NRC 21 (1990).
Moreover, in another Shoreham decision, the Commission recognized that "it is
within the scope of NEPA and a proceeding on any license amendment to claim
that the amendment requires an Environmental Impact Statement ••• because
it is an inseparable segment of a larger major Federal action with a significant
environmental impact."J7 Thus, affiants may have alleged an injury that falls
within the zone of interests protected by NEPA. Before reaching that conclusion,
we must give SMUD and Staff an opportunity to address this asserted interest."
We view ECO's assertion of an organizational interest in the dissemination
of information, an interest to which it claims injury resulting from the failure
to prepare an EIS, in the same light SMUD is correct in pointing out that
Competitive Enterprises Institute held that
an informational interest is 1I0t sufficient to establish an organization'S standing under NEPA,
absent concrete showings that an agency's action withholds spccific information related to the
environmental interests that NEPA was intended to protect. that the information is essential
to the organization'S activities, and that the lade of information will render those activities
infeasible.,,]9

However, we are not convinced that ECO has not met this standard. First,
it seems arguable that the challenged Commission action "withholds specific
information related to the environmental interests that NEPA was intended to
protect" Second, that information may be essential to ECO's purposes as
reflected in its proposed charter. Third, the lack of that information may well
render some of ECO's purposes infeasible. As with the affiants' asserted interest
J7 Lo"g Islatul lighti"g Co. (Shordlam Nuclear Power Station. Unil 1). ClJ-914. 33 NRC 233, 236 (1991).
38 We recognize thaI SMUD has addressed the legmentation issue "lOme length. (Rcsponac al IS-22.) However,
SMUD'. position was based on its ~tion of ClJ-90-S, an interpretation thaI, we IIISpCCI, may need to be
=-ised in lighl of ClJ-914. Moreover, neither SMUD nor Staff have had an opportunity to IddleSS the interesl
ISSerted by Iffiants in the opportunity to commenl on an EIS.
39 SMUD'I Response II 2S (emphasis in original).
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in commenting on an EIS, we must withhold any final conclusion until SMUD
and Staff have an opportunity to comment on ECO's purposes as reflected in
its proposed charter, a document that was not available to them when their
responses were filed.
To facilitate the resolution of this maUer, we are scheduling a prehearing
conference in Sacramento, California, for June 25, 1991, at a location and time
to be announced. The purpose of the prehearing conference is to hear SMUD's
and Staff's arguments on the above points, ECO's reply to those arguments,
and the parties' positions with respect to ECO's contentions. ECO is to file
its contentions by June 3. The filing of contentions will lend specificity to
these issues and facilitate our deliberation on the question of whether a hearing
is warranted. No further filings will be permitted absent specific leave of the
Board.
In drafting its contentions, ECO is to pay particular heed to the Commission's
statement that
A properly pled cootention will at a minimum need to offer some plausible explanation why
an EIS might be required for an NRC decision approving a [Rancho Seeo] derommissioning
plan and how these actions here could, by foreclosing alternative decommissioning methods
or some other NEPA-based coosiderations, coostitute an illegal segmentation of the EIS
process.40

Similarly, ECO is to keep in mind that, in accord with the Commission's Shoreham rulings, the scope of any EIS that might be ordered is limited to the

40 SlIor.ltDm. 0l-91-4.lUprtl. 33 NRC It 237 (emphlsis in original).
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proposed decommissioning and alternatives to it The alternative of operating
Rancho Seco is not within that scope.,
It is so ORDERED
.
THE ATOMIC SAFETY AND
LICENSING BOARD
Frederick J. Shon
ADMINISTRATIVE JUDGE
Richard F. Cole
ADMINISTRATIVE JUDGE
John H Frye, III, Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland,
May I, 1991
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In the Matter of

Docket Nos. 50·52B-OLA·2
50·529-0LA·2
50·530-0LA·2
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(Allowable Setpolnt Tolerance)

ARIZONA PUBLIC SERVICE
COMPANY, Sf al.
(Palo Verde NUclear Generating
Station, Units 1, 2, and 3)

May 3,1991

MEMORANDUM AND ORDER
(Denying Relier Sought by Licensees'
May 1, 1991 Letter)
On May I, 1991 counsel for Licensees, Arizona Public Service Company,

et 01. ("APS''), sent a letter to members of the Board enclosing a letter dated
April 29, 1991, from William F. Conway, Executive Vice President. Nuclear,
APS, to the Nuclear Regulatory Commission. Mr. Conway's letter provides
supplemental information concerning the application for the license amendments
that are the subject of this proceeding. Mr. Conway states that. under the
requested amendment, APS will adjust Main Steam Safety Valves (MSSV) and
Pressurizer Safety Valves (pSV) whose setpoints are outside ± 1%, even though
within the proposed tolerances, to ± 1% of the required setpoinL APS will
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test additional valves in accordance with the ASME Boiler and Pressure Vessel
Code.
Counsel for Licensee states in his letter that Mr. Conway's commitments
eliminate the first basis for Mitchell Contention 1 and that the commitment adds
support to Licensees' previous argument that the second basis to Contention 1
is an impermissible challenge to 10 C.F.R. § 50.55a(g). Therefore, according to
counsel, the only possible support for Contention 1 has been eliminated. Implicit
in counsel's letter is a request to consider this information in connection with
previously made arguments and then reject Contention 1.
Licensee's request is akin to a motion for summary judgment pursuant to 10
C.F.R. § 2.749, except that there is no issue before us and we have no jurisdiction
to grant the relief sought.
The January 29, 1991 order of the Acting Chief Administrative Judge of
the Atomic Safety and Licensing Board Panel established this Board to "rule
on petitions for leave to intervene and/or requests for hearing and to preside
over the proceeding in the event that a hearing is ordered." 56 Fed. Reg. 4652
(published Feb. 5, 1991). The dual assignment is a reflection of the separation
of responsibilities between an "intervention boam" and a "hearing board." We
are now serving as an intervention board with jurisdiction only to rule on the
petitions of Allan L. and Linda E. Mitchell seeking to intervene and seeking
to have contentions litigated in this proceeding. This Board will soon issue an
order ruling on the Mitchells' contentions. No contention has been accepted yet.
Until and unless at least one contention is found to meet the requirements of
10 C.P.R. § 2.714(b)(1) and (2), the Mitchells, the only surviving petitioners,
may not be admitted as a party. Thus there would be neither parties nor issues
to provide jurisdiction over the subject matter of the Notice of Opportunity for
Hearing in this proceeding. [d.
In Pacific Gas and Electric Co. (Stanislaus Nuclear Project, Unit No.
1), ALAB400, 5 NRC 1175 (1977), an Appeal Board explained that in
cases where a hearing is not mandatory, "but rather is dependent upon a
successful intervention petition being filed in response to the published notice
of opportunity for hearing, an 'intervention' licensing board is established
for the sole purpose of passing upon such petitions ••••" If a petition is
granted requiring adjudication, then a second, "discrete licensing board is then
established to perform that function." [d. at 1177-78, citing Mississippi Power
and Light Co. (Grand Gulf Nuc1ear Station, Units 1 and 2), ALAB-130, 6 AEC
423, 424 n.2 (1973).
Thus, in Stanislaus, supra, the Appeal Board agreed with the "intervention"
licensing board that the lower board had no jurisdiction to pass upon a motion for
summary disposition; that jurisdiction would lodge with the second, or "hearing"
board. 5 NRC at 1177-78.
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In earlier NRC practice, "intervention" boards might not have the same
composition as "hearing" boards depending upon caseload determinations by
the Licensing Board Panel Chairman (now Chief Administrative Judge). [d.
Recent practice has been to establish both "intervention" boards and "hearing" boards with the same members in a single order because members of "intervention" boards now almost always constitute the associated "hearing" board.
Nevertheless, until we, as members of the intervention board, metamorphose into
a hearing board, we lack jurisdiction over any substantive issue encompassed by
the Notice of Opportunity for Hearing in this proceeding. ,That notice reflected
the scheme of first ruling on intervention petitions before a notice of hearing
issues. 55 Fed. Reg. 53,221 (Dec. 27, 1991).
Therefore, the relief sought by Licensees' May I, 1991 letter is denied for
want of jurisdiction.
Jurisdiction aside, the request for relief would also fail because it is proceduridly deficient. The letter would bring about a very important ruling by this
Board, but it is not in the form of a motion. See 10 C.F.R. § 2.730. This places
the Petitioners and the NRC Staff in an unfair dilemma. They have no duty
to respond to letters, but they may not wish to risk a default. See 10 C.F.R.
§§ 2.707, 2.730(c). Certainly the Mitchell Petitioners would not agree to having
their intervention terminated by the informal and unilateral action of counsel for
Licensees.
The Board has acted promptly in disposing of the matters raised by the letter
to spare the other participants further uncertainty. We will not in the future look
favorably upon pleading by letter, nor will we require panies ,opposing such
letters to answer them.
FOR TIlE ATOMIC SAFETY
AND LICENSING BOARD
Ivan W. Smith, Chairman
ADMINISlRATIVE LAW JUDGE
Bethesda, Maryland
May 3, 1991
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COMPANY, at al.
(Palo Verde Nuclear Generating
Station, Units 1, 2, and 3)

May 9,1991

MEMORANDUM AND ORDER
(Granting Mitchell Petition for
Leave to Intervene and Request for Hearing)
I.

INTRODUCTION

On December 27, 1990, the Commission published in the Federal Register
notice that the Licensees herein, Arizona Public Service Company, et al.•
requested amendments to the operating licenses of the Palo Verde Nuclear
Generating Station, Unit Nos. 1, 2, and 3. 55 Fed. Reg. 53,220-21. The
proposed amendments:
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[W]ould increase the allowable setpoint tolerance for the pressurizer safety valves from 2500
psia plus or minus 1% to 2500 psia plus 3% or minus 1%; increase the allowable setpoint
tolerance for the main steam safety valves fran 1250 psig and 1315 psig plus or minus 1%
to the lame settings plus or minus 3%; reduce the minimum required feedwater flow from
750 gpm to 650 gpm; and reduce the response time for the high pressurizer pressure reactor
trip from 1.15 seconds to 0.5 seconds.

[d. at 53,220.
The notice provided an opportunity to request a hearing and to file a petition
for leave to intervene. Allan L. Mitchell and Linda E. Mitchell (hereinafter
"Mitchell Petitioners") filed a petition dated January 28, 1991, seeking leave
to intervene and requesting a hearing pursuant to the provisions of 10 C.F.R.
§·2.714. The Mitchells reside near the Palo Verde Station and Mrs. Mitchell is
an associate electrical engineer employed by Arizona Public Service Company
at the Palo Verde Station.
In our order of February 19, 1991, we ruled that the Mitchells had demonstrated standing to intervene in the proceeding and we provided for the filing of
a supplemental petition containing the contentions the Petitioners seek to have
litigated.' On March 9, 1991, the Mitchells submitted their Supplemental Petition with five proposed contentions. In the order below, over the Licensees'
objections, we accept the Mitchells' Contention No.1 as derived from portions
of the first and second bases (i.e., paragraphs) of that contention. All other
contentions and bases are rejected:

n.
A.

STANDARDS FOR CONTENTIONS IN NRC PROCEEDINGS
Substantive Standards

The August 11, 1989, amendments to the NRC intervention rule raised the
substantive threshold for the admission of contentions.
As pertinent here, 10 C.F.R. § 2.714{b) provides:
. (2) Each contention must consist of a specific statement of the issue of law or fact to
be raised or controverted. In addition, the petitioner shall provide the following information
with respect to each contention:
(i) A brief explanation of the bases of the contention.
(ii) A concise statement of the alleged facts or expert opinion which support the contention
and on which the petitioner intends to rely in proving the contention at the hearing, together

1 Memorandum and Ordct (Ruling upon Petitions for Leave \0 Intervene). LBP-914. 33 NRC 153, 159-61. The
order also noted thlt Myron 1.. Scott, BIJban S. Bush, and the Coalition for Responsible Energy Educltion
(CREE) had filed • petition seeking leavc \0 intervene. Subsequently the Board dismissed the Scoll/Bush/CREE
Petitioncn fran the proceeding. LBP-91·13, 33 NRC 259 (1991).
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with references to those specific sources and documents of which the petitioner is aware and
m which the petitimer intends to rely to establish those facts or expert opinion.
(iii) Sufficient informatim (which may include informatim punuant to paragraphs
(b)(2)(i) and (ti) of this sectim) to show that a genuine dispute exists with the applicant m a
material issue of law or fact. This showing must include references to the specific portions
of the application {"mcluding the applicant's envirmmental report and safety report) that the
petitimer disputes and the supporting reasons for each dispute, or, if the petitimer believes
that the applicatim fails to cmtain information on a relevant matter as required by law, the
identification of each failure and the supporting reasons for the petitimer's belief••••

In addition, pursuant to the provisions of the new subsection 2.714(d)(2)(ii),
the Board must reject a proposed contention when. even if proven, it "would
be of no consequence in the proceeding because it would not entitle petitioner
to relief." This requirement is intended to parallel the standard for dismissing
a claim under Rule 12(b)(6) of the Federal Rules of Civil Procedure to permit
dismissal of a claim where the plaintiff would be entitled to no relief.l
As the NRC Staff notes in its brief on the admissibility of the Mitchell
Contentions,] while the 1989 amendments change much about the threshold
requirements for contentions, much remains unchanged. For example, as
the Commission explained in the Supplementary Information for the 1989
amendment:
This requirement does not call upon the intervenor to make its case at this stage of the
proceeding, but rather to indicate what fads or expen opinions, be it me fact or opinim or
many, of which it is aware at that point in time which provide the basis for its cmtentioo.

S4 Fed. Reg. 33,170.
Consistent with the foregoing, the Commission specifically overturned longstanding NRC case law that the regulation did not require a petitioner to describe
facts that would be offered in support of a proposed contention. [d.: See Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB130, 6 AEC 423, 425-26 (1973); Houston Lighting and Power Co. (Allens Creek
Nuclear Generating Station, Unit I), ALAB-590, 11 NRC 542, 546-49 (1980).
Licensees argue that:
In order for a contentim to be admitted, the Pctitionen must show that their concerns
arise as a specific result of the changes in the technical specifications to be authorized by
the proposed amendment - i.e., the cootentims must bear a clear nexus to the proposed
increase in allowable setpoint tolerances, or reductions in auxiliary feedwater flow or High
Pressurizer Pressure Trip response time. Such a nexus exists only where the issue raised

:t Supplementary Information, Rules of Praclic:e for Domestic Licensing Proceedings - Procedunl OJanges in
the Hearing Process (Supplementary Infonnatim), 54 Fed. Reg. 33,168, 33,171 (Aug. 11, 1989).
3 NRC Staff Rcspmse to Supplemental Petitions to Intervene Filed by ••• Allan L. and Linda E. Mitdle11 (Staff
Respmse), Marth 26, 1991.

399

by the contentioo is a "direct consequence" or a "necessary implication" of the proposed
license amendment. Vermalll Yankee, ALAB-245, 8 AEC at 875; ALAB-246, 8 AEC 933,
934, reconsideration denied, ALAB-250, 8 AEC 990 (1974); Turkey Pow, LBP-81-14, 13
NRC at 697, aff'd, ALAB-660, 14 NRC 987; Consumers Power Co. (Big Rode Point Nuclear
Plant), LBP-80-4, 11 NRC 117, 125 (1980).

Licensees' Response at 10-11.4
While we agree with the general tenor of the foregoing argument, the actual
world of litigation may not be so neat. The difference between an issue that is
a "direct consequence" or "a necessary implication" compared to an evidentiary
matter relevant to the amendment may have to be decided within an evidentiary
context In any event, the Notice of Opportunity for Hearing itself stated,
"[c]ontentions shall be limited to matters within the scope of the amendment
under consideration." 55 Fed. Reg. at 53,221. The amendment to the regulation
has no effect upon the longstanding rule that proposed contentions must fall
within the scope of the issues set forth in the notice of hearing. Public Service
Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB316,3 NRC 167, 170-71 (1976).
.
Still other principles of contention pleading remain unchanged by the amended rule. As the NRC Staff states:
[11he new amendments are fully consistent with longstanding case law holding that the
purposes of the basis requirements of 10 C.F.R. § 2.714(b)(2) are (1) to assure that the
contentioo in question nises a matter appropriate for adjudication in a particular proceeding,
(2) to establish a sufficient foundatioo for the cootention to warnnt further inquiry into the
subject matter addressed by the assertion, and (3) to put the other panics sufficiently on
notice of the issues so that they know genenlly what they will have to defend against or
oppose. Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3),
ALAB-216,8 AEC 13,20-21 (1976).

Staff Response at 6.
We agree with the Staff, at least to the extent that the cited purposes of
contention pleading remain relevant However, the amended rule overrules, or
at least supersedes, Peach Bottom by raising the threshold requirements. The
Appeal Board in Peach Bottom held that "[a]nd the greater the particularity of
the contentions to permit a conclusion that there is in fact a genuine issue, the
better." ALAB-216, 8 AEC at 21. Now, of course, subsection 2.714(b)(2)(iii)
requires absolutely that a proposed contention show that a genuine dispute with
the applicant exists.
The Commission also discussed whether the familiar standard, "the information presented prompts reasonable minds to inquire further," should be one

4Ucensees' Response \0 Supplemental Petitim

or Mitchcll Petitioners (Licensees' Response). Marth 21.1991.
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of the two standards proposed to be adopted. The Commission determined that
it would be unnecessary and possibly confusing to have two different phrases
describing the threshold for the admissibility of contentions. Therefore the Commission deleted the "reasonable minds" standard from the final rule and adopted
only the other proposed standard: "existence of a genuine dispute . •• on
a material issue ••••" Supplementary Information, 54 Fed. Reg. at 33,169.
We do not, however, read the discussion as overruling the "reasonable minds"
standard; rather it appears that the "genuine dispute" standard subsumes it.
B.

Standards for Construing Contentions

We address the matter of construing the language of contentions at some
length because the language of the accepted Mitchell contention, as we explain
in the discussion of it below, would not survive a strict construction. At the
outset. we note that our task here is first, to construe appropriately the intent of
the contention and its bases, then, once construed, to apply the high-threshold
substantive requirements for pleading contentions.
In determining whether the fundamental purposes of contention pleading are
satisfied, the Peach Bottom decision, supra, cited by the Staff, teaches that a
reasonable construction of a proposed contention must be made. ALAB-216, 8
AEC at 21. Nothing in the amended rule overrules that longstanding concepL
In the case of a pro se petitioner whose effort to state a contention contained
curable procedural defects, an Appeal Board permitted an opportunity to amend
the petition and accepted an unartfully drafted contention. The fact that the
petitioner was pro se was material. Virginia Electric and Power Co. (North
Anna Power Station, Units 1 and 2), ALAB-146, 6 AEC 631, 633-34 (1973).
Another Appeal Board observed that a petitioner to intervene in NRC proceedings is called upon to express "technical matters beyond the ordinary grist
for the legal mill" and empathized "with petitioners who must of necessity
proceed • • • with counsel new to the field • • • ." In such circumstances,
licensing boards have "leeway in judging the sufficiency of intervention petitions." Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit I),
ALAB-279, 1 NRC 559, 576-77 (1975). We too note that practice before NRC
adjudicators is often difficult and unusual. We do no discredit to counsel for
the Mitchell Petitioners in observing that he is new to NRC practice and should
not be held to the same drafting standards as experienced counsel.
The Appeal Board in Houston Lighting and Power Co. (South Texas Project,
Units 1 and 2), ALAB-549, 9 NRC 644 (1979), explained:
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It is neither Coogressional nor Commission policy to exclude parties because the niceties
of pleading were imperfectly observed. Sounder practice is to decide issues on their merits,
not to avoid them 00 technicalities.

[d. at 649.
We also look to the new contention-pleading rule for guidance in construing
imperfectly drafted contentions. The concept that a contention pleader must
now confront factual material, in this case the application for an amendment,
with a showing that a genuine dispute exists, is analogous to opposing a motion
for summary disposition. The Commission discussed such a relationship in the
Supplementary Information to the rule, and explained that the quality of the
evidentiary showing at the summary disposition stage is expected to be of a
higher level than at the contention filing stage. 54 Fed. Reg. at 33,171. It
follows, then, that the contention pleader is entitled to at least the same benefit
of construction as a party opposing a summary disposition motion. Thus, as
is the case under Rule 56 of the Federal Rules of Civil Procedure, a pleading
opposing summary judgment must be indulgently treated with inferences of fact
drawn in the pleader's favor. 6 Moore's Federal Practice, ,56.15[3] (2d ed.
1990). Therefore, the Mitchells' pleading must be viewed in the light most
favorable to accepting it. See Poller v. Columbia Broadcasting System, 368
U.S. 464, 473, 7 L. Ed. 2d 458,464 (1962). See also Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-74-36, 8 AEC 877, 878-79
(1974).
As we discuss below, implicit in one aspect of the Licensees' opposition to
Mitchell Contention 1 is that, if proven, the contention would not entitle the
Petitioners to relief. The relevant portion of the new rule, codified at subsection.
2.714(d)(2)(ii), "was intended to parallel a standard for dismissing a claim under
Rule 12(b)(6) of the Federal Rules of Procedure." Supplementary Information,
54 Fed. Reg. at 33,171. Here again the Board finds guidance under the Federal
Rules. In that the Petitioners here are in a position akin to defending against a
motion under Rule 12(b)(6), they are entitled to a liberal construction of their
contention, and their allegation should be construed most favorably to them.
Dismissal under this rule is generally disfaVOred. 2 Moore's Federal Practice,
, 12.07[2] (2d ed. 1990).
We are also mindful of the guidance of Rule 8(f) of the Federal Rules of Civil
Procedure: "Construction of Pleadings. All pleadings shall be so construed as
to do substantial justice." .
Finally, we note that the contention-pleading rule requires a "brief' explanation of the bases, and a "concise" statement of the allegations in support of the
contention. Subsections 2.714(b)(2)(i) and (ii). Thus, if sufficient information
is provided to demonstrate that a genuine dispute with the Licensees exists, we
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would not penalize Petitioners for being briefer and more concise than others
might have been.

m.
A.

THE PROPOSED CONTENTIONS

Technical Background

The following analysis of the technical issues involved in the Mitchell
contentions has been 'taken without further attribution from undisputed portions
of the Licensees' Response to the Mitchells' Contentions.'
The Application for the amendment states that Licensees evaluated the
effect of the proposed changes on the Updated Final Safety Analysis Report
(UFSAR), Chapter 15, safety analyses; the relevant design-basis accidents in
UFSAR, Chapter 6; and the natural circulation cooling for the Palo Verde
Nuclear Generating Station ("PVNGS"); and concluded that the proposed license
amendment fully preserves the results of the safety analyses.'; The Application
describes safety evaluations for those event scenarios that could be adversely
impacted by the proposed amendment. Two of these evaluations are pertinent
to the contentions proposed by the Mitchells - Loss of Condenser Vacuum
(LOCV) and Steam Generator Thbe Rupture (SGTR). However, since only
Contention 2 deals with the SGTR scenario, and since that contention fails on
grounds other than technical merit, we address only the LOCV scenario.
In a Pressurized Water Reactor (PWR) such as those at PVNGS, heat is
normally removed from the primary or Reactor Coolant System through the
steam generators. There, heat from the high-pressure and -temperature reactor
coolant is transferred through the generator-tube walls to the lower-pressure and
-temperature water on the "secondary" side of those tubes. Steam produced from
heating the secondary-side water passes through the main steam lines, into the
main turbine, and is then drawn through the condensers, cooling the steam into
a liquid. Maintenance of a vacuum in the condensers improves thermodynamic
efficiency and prevents overpressurization of the condenser and turbine shell.
UFSAR, § 10.4.1.2.
Loss of condenser vacuum would result in a turbine trip and a main feedwater
pump trip and conSequent increase in the pressures and temperatures in both the
primary and secondary systems. See id. § 15.2.3. The Main Steam Safety Valves
(MSSV) are relief valves designed to open automatically when the pressure in

'Licensccs' Response at 4-7. We do not find Ihe statements in this section to be facts. Our .oIe purpose is
to provide a context for Ihe evaluation of !he Mitcbells' contcntims. We note Ihlt nmch of Ihe dati cited in
Licensccs' response. •. ,.,lhe UFSAR, is not even in our posscssim.
6Transmittal letter from Conway to NRC. Navc:mbcr 13. 1990; Attachment I, Safety Evalultim (h=inaftcr
U Application"), at 2.3.
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the secondary system reaches a preset level to prevent overpressurization of the
secondary system. To evaluate the proposed amendment, Licensees assumed
for its analysis that all twenty of the MSSVs open at 3% above their nominal
pressure settings. For the analysis in the UFSAR, the MSSVs were assumed to
open at 1% above the nominal settings. Application at 5,21; UFSAR, § 15.2.3.2,
Table 15.2.3-1.
The increase of reactor coolant system pressure would also result in an
increase in the pressure in the pressurizer, and cause a High Pressurizer Pressure
nip (HPPT). The analysis calculates the time until the reactor is tripped
assuming the HPPT response time of 0.5 second. The UFSAR analysis assumes
1.15 seconds. Application at 3, 21. The reactor trip reduces the rate of energy
release by the reactor core. The analysis calculates the maximum temperatures
and pressures in both the primary and secondary systems and finds that reactor
pressure continues to increase after the reactor trip. UFSAR, § 15.2.3.2, Table
15.2.3-1. When the reactor pressure reaches the setpoint of the Pressurizer
Safety Valves (PSVs), those valves open. [d. Again, the PSVs are modeled as
all four opening at 3% above their nominal pressure setpoints, rather than the
1% assumed in the UFSAR analysis. [d.; Application at 5, 21. The setpoints on
the PSVs are designed to ensure that the reactor trips before the PSVs open. An
issue here is whether the PSVs open soon enough to ensure that the maximum
pressure in the reactor coolant system does not exceed its design limits as stated
by Licensees. See UFSAR, §§ 15.2.3.3.C, 15.2.3.4.
As shown in the Application, the evaluation of the Loss of Condenser Vacuum
(LOCY) event scenario found that the plant response would continue to satisfy
design limitations with the proposed reduced HPPT response time assumption
(as well as two other assumptions not germane to this discussion) and the
increased PSV and MSSV tolerances. Application at 21-23. Licensees state
that the safety analysis supporting the proposed license amendment incorporates
a number of conservative assumptions regarding the in operability of control
systems and was calculated in a manner similar to that described in Chapter 15
of the UFSAR and approved by the NRC. Application at II, 21-22; see UFSAR,
§ 15.2.3.

Contention 1
No.1: The request to amend Ihe setpoint tolerances (or Ihe Main Steam
Safety Valves (MSSVs) and Ihe Pressurizer Safety Valves (PSVs) would cause a safety limit
violatioo in Ihe event of a loss of condenser vacuum (LOCV). Setpoint drift in Ihe increasing
directioo of Ihe pressurizer safeties setpoint wilh a setting high in Ihe band would exceed
Ihe safety limits.
COnJenJion
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The technical bases for Contention 1 are contained in two paragraphs following the contention.' For convenience in referencing, we have supplied alphanumeric identification.

First Basis
(A) Based on the information pro~ided in the application for amendment,
the margin of error between the safety limit of 2750 psia and the peak
pressure of 2740.9 psia is only approximately 9.1 psia. See November
13, 1990 letter from William F. Conway to U.S. Nuclear Regulatory
Commission, Attachment 1 at 23-24 (hereinafter, "Application").
(B) Even a drift of plus or minus 1% (approximately 50 psia) would
exceed the limit of 2750 psia. See Tech. Spec. Bases 3/4.4.2, Reactor
Coolant System - Safety Valves.
(C) Given that APS concedes that the MSSVs and PSVs have exceeded
the plus or minus 1% limit "several times, necessitating the issuance
of Licensee Event Reports (LERs)," almost any drift in the setpoints
would result in a safety limit violation. Application, Attachment 1
at 2.
(0) The consequences of the strong possibility of exceeding the safety
limits during a LOCV trip could result in a plant shutdown each time
a safety limit violation occurs. See Tech. Spec. Section 6.

Second Basis
(A) Another concern regarding the requested amendment is the proven
unreliability of the MSSVs and PSVs.
(B) If the amendment is granted, APS would reduce the frequency of
testing which would result in unacceptable setpoint drift Application,
Attachment 1 at 2, 5.
(C) Currently, only about one-third of the MSSVs are found to be within
the plus or minus 1% setpoint tolerance. See Exhibit 2, Recent Test
Data.
(0) These data are based on strict surveillance testing every cycle (approx.
every 18 months) under the more stringent plus or minus 1% setpoint
tolerance standard.
(E) While the majority of the MSSVs fall within the plus or minus 3%
setpoint tolerance, in recent tests several of the valves have been
found to exceed the plus or minus 3% setpoint tolerance. [d.

, Supplemental Petition at 2-3.
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(F)

Indeed, some of the valves have been found to be in excess of minus
5% in recent tests. [d. If the setpoint tolerance is increased as
requested it would result in greater setpoint drift than what is currently
experienced at Palo Verde.
(G) Setpoint drift in the range of plus or minus 10% to 20% could occur
if the amendment is granted. Such setpoint drift is unacceptably high
given the safety limits.
Without analysis, the NRC Staff states that it has no objections to the
contention as founded on the first and second bases:
to the extent that it is premised upon the basis that the change in setpoint tolerances for
the MSSV. and PSV. could result in an increase in set point due to reduced testing and a
possible safety limit violation in the event of a LOCV.

Staff Response at 12.
Licensees object to this and all of the Mitchell contentions. With respect
to the first basis, Licensees state that, because the current margin of safety is
8 psi (2750-2742 psi as stated in the USFAR), and, whereas the Application
shows that with the proposed amendment the margin would be 9.1 psi, "the
premise of the contention is in error;. • • the safety margin would be increased
by the proposed amendment, not decreased." Licensees' Response at 13-14. In
essence, Licensees seem to argue that the proposed amendment would actually
achieve an increased margin of safety, and that the Petitioners incorrectly fail
to accept that premise. Nowhere in Licensees' response to the first basis is
it made clear that the LOCV safety evaluation depends upon a new analysis
with new assumptions, and not upon any improvement in plant equipment or
procedures. Licensees then argue that Petitioners have failed to comply with 10
C.F.R. § 2.714{b)(2)(ii) and (iii) for failing to provide information in support of
their "unique theory." Licensees' Response at 13-14.
The Board had difficulty understanding the first basis. fur one thing,
statement (A) can be read to accept the analysis and conclusions of LOCV
analysis at pages 21-24 of the Application. In fact, nowhere do the Petitioners
expressly challenge any of the assumptions supporting the new analysis, even
though it appears that all of the assumptions are required if the calculated
pressures are not to exceed the safety limits. Application at 22. Without a
challenge to the assumptions and the analysis based upon them, it is difficult to
identify in the first basis a dispute between the Mitchells and Licensees.
The Board explained its puzzlement to the parties. E.g., Tr. 45-48, 58-59.
In response, counsel for Petitioners urged the Board to read the first basis as
implying a challenge to the first assumption, i.e., the High Pressurizer Pressure
Trip response time assumption is changed to 0.5 second from 1.15 seconds.
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Petitioners do not challenge the other two assumptions underlying the analysis.
Th. 58-60. See Application at 22.
Construing the first basis indulgently, resolving uncertainties in Petitioners'
favor, the Board infers that it constitutes in part a challenge to the assumed
HPPT response time. 'Ii"ue, the basis does not contain words to that effect,
but it concludes that there is a strong possibility of exceeding the safety limits
during a LOCV trip, a conclusion dependent upon a challenge to at least one
of the three assumptions. The HP~ response assumption set out in the notice
of opportunity for hearing is inferentially a logical target of the first basis. We
attribute failure to plead that challenge to drafting oversight.s
On first impression the first basis seems to have another lapse. Statements
(C) and (0), taken together, seem to say that since the MSSVs and PSVs have
exceeded the 1% limit before, that same 1% should be added to the 3% setpoint
tolerance assumed in the Safety Evaluation. See Application at 24. But the
entire purpose of the LOCV safety evaluation is to bound the 1% by the 3%
tolerance analysis based upon the new assumptions. Thus the 1%, drawn from
PVNGS experience, should not be added to the 3% in the Safety Evaluation
analysis; rather the 3% subsumes the 1% if the Board were to read the first

basis as standing alone.
The bener construction - the one favored by the NRC Staff ('Ii". 55) is to read the first two bases as a single allegation. Thus the historical drifts
of 1% may logically be added to the proposed 3% drift tolerance if a valve
approaching that tolerance is placed back into service after inspection and
without recalibration.9
This construction is consistent with the statement by the Mitchell Petitioners
that "[ilf the amendment is granted, APS would reduce the frequency of testing which would result in unacceptable setpoint drift" Second basis, Statement (B).
Stated another way, as do the Licensees, the concern appears to be "that the
testing frequencies will not provide adequate assurance the PSVs and MSSVs
will be maintained within the proposed revised tolerances." Response at 14.
Licensees recognize that a concern also may be that "if the allowed tolerance
is increased to ± 3%, the valves would be less likely to fail the surveillance tests,
8 Our colleague, Dr. Iordan. in his separate opinion makes I ~sonable Irgument thlt we In: ~ding too much
into the contention. We recognize the UIIcc:rWnty, but believe thlt the bcucr rourse is to decide the miller on the
merits.
9 Liccnsccs made an effort to resolve the excessive drift dispute. The effort failed. SII Ioint Report of Settlement
Negotiations, April 22, 1991. Liccnsccs then made a lecond, limilar effort to resolve the mailer. Bylcltcr of
April 29, 1991, William F. Conway, Executive Vice President, Nuclear, committed that APS will Idjust Main
Steam Safety Valves and Prcssuriz.cr Safety Valves whose let points an: outside ± 1%, even thoush within the
proposed tolerances, to ± 1% of the required lctpoinL APS will test additional valves in Iccordance with the
ASME Boiler and Pressure Vessel Code. The Board N1cd that IS an "intervention board" it lacks jurisdiction at
this time to reject Contcnlion 1 on that basis. Memorandum and Order, LBP·91·18, 33 NRC 394 (1991). By
taday'o Order, we bccane I "hearing board" with jurisdiction to consider oppropriate motions on the IlUbstantive
merits of the rontention.
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and therefore ••. sample sizes will be increased less frequently." Response at

IS.
Licensees argue, however, that the issue raised by the second basis is not
aimed at the change in acceptable tolerances, but constitutes a challenge to
10 C.F.R. § SO.SSa(g)(4), which in turn incorporates the American Society of
Mechanical Engineers (ASME) Boiler and Pressure Vessel Code with respect
to testing frequencies' and sample sizes. Licensees note that the proposed
amendment does not seek to change the regulatory and license requirement for
valve surveillance testing frequency.lo Response at 15-16.
It is not disputed that 10 C.F.R. § 2.758 prohibits challenges to NRC regulations in an adjudicatory proceeding. However, Licensees' reliance on this
prohibition is premature. It is predicated upon the premise that the:
[Slafely analysis described in the Applicalion demonstraleS that the tolerance range proposed
(± 3% for MSSVs and +3%/-1% for PSVs) is acceptable. the required methodology for
assuring that the new tolerance is met should be the same as that applicable to the previous

tolerance (i.e., ± 1%).

Licensees' Response at 16.
Licensees have inaccurately cast Contention 1 as accepting the safety analysis
and the proposed tolerance range, but, contrary to regulation, calling for more
frequent testing and enlarged sample sizes.
We, however, construe the contention as having two legs:
(1) It challenges the analysis in the safety evaluation by challenging the
High Pressurizer Pressure Trip response-time assumption, but
(2) Even accepting the LOCY analy~is (and its HPPT response-time
assumption) as correct, the magnitude of possible setpoint drift could
cause the 9.1 psia safety margin calculated in the analysis to be
exceeded.
In either case, it follows that the ASME/§ SS.a(g)(4) inspection procedures
would be properly applied to the wrong tolerance ranges. Under either leg of
the contention, safety valves with unacceptable tolerances could be placed back
into service without recalibration.ll Then, with predictable drif~ undetected

10 Licensees explained Ihat:
Subsc:ction 1WV n:quircs survcilIance testing oC Ihe PSV and MSSV setpoints to be dooe on a Ilmple oC
Ihe valves during each Id"ueling outage, wilh samples selected such lhat each valve is tested at leall once
in five yean. Thus, one third of Ihe valves an: tested each PVNGS refucling outage (18 monlh refucling
cycle). If a valve Cails to Cunctioo properly during a regular tell, additional valves in Ihe system muat be
tested. If ooe oC Ihe additiooal valves Cails to Cunction properly, all such valves in Ihe system mull be
tested. ASME Code Scctioo XI. Subscctioo 1WV 3S00.
Response at IS n.ll.

n BUl6U nq>rtI note 9.
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because of reduced sample sizes and frequency of inspection, tolerances wiII
exceed the safety limits.
Statement (0) of the second basis that valves could drift to 10-20% out of
tolerance lacks any explanation. Licensees state that "there is no reason to expect
that valves could drift so far from their setpoints, and Petitioners' position in this
regard is entirely speculative." Response at 15. Perhaps so, but the statement
is not essential to the contention, ~d the matter may be left to any evidentiary
showing Petitioners may attempt on the issue.
The third basis for this contention is that "[t]here is no evidence that the
current • •• setpoinl tolerances have in fact adversely impacted the restart
schedules."
Licensees oppose the basis on two grounds: (1) the assertions raise no issue
as to whether the amendment would comply with applicable NRC requirements,
and (2) the argument has no factual support. The Application cites the potential
for economic impact if the requirement to reset an expanded valve sample to
within the current ± 1% tolerance could not be met within the time allotted to a
refueling outage; it does not state that such a delay had been experienced. The
petition does not cite any basis for rejecting the possibility that such a delay
might occur. Licensees' Response at 16-17. The Board rejects the basis on the
first grounds argued by Licensees - that the averment does not address any
NRC regulation. Although the Application referred to the possible economic
impact associated with the proposed amendment, we see no need for Licensees
to justify any such amendment on that basis. However, because they opposed
the basis .on that ground, Licensees are estopped from asserting an economic
necd for the proposed amendment.
The fourth basis for Contention 1 alleges that because the PSVs are packaged
and shipped off site, "no man-rem exposure to testing personnel results."
Petition at 4. Licensees observe, however. that the PSV testing is done by
a vendor, but plant personnel must remove and package the valves for shipment
to the vendor. The petition cites no rationale for ignoring the radiological doses
to these plant personnel or, for that matter to vendor personnel. The basis is
rejected because it fails to identify any litigable dispute with Licensees.
As the fifth basis for Contention 1, the petition states that
[L]icensee has been cited by NRC Region V' Staff for deficiencies in the Surveillance Test
(ST) program procedures, for inadequate mining of ST personnel, and for the assignment
of IUlqualified personnel to perform tests on the MSSVs. See Contention No.3.

Petition at 4.
This basis is duplicated by portions of Contention 3, and we discuss the entire
issue under that contention, below. The fifth basis for Contention 1 is rejected.
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Contendon 2
Con/en/ion No.2: During a Steam Generator Thbe Rupture (SGlR) event the offsite
radiological releases would exceed acceptable limits if the proposed changes in Technical
Specifications for auxiliary feed water flow (AFW), High Pressurizer Pressure Trip (HPPT)
response time, PSVs and MSSVs are permitted.

The first basis for this proposed contention is that "[t]he APS analysis is
dependent upon the assumption that all steam generator tubes are in good
condition (i.e., that there are no leaks or ruptures)." Petitioners argue that APS
has not justified nor can it justify such an assumption pending eddy current
testing. Petition at 5.
The second basis for Contention 2 is a criticism that the analysis regarding
tube recovery "in general is suspect given the lack of testing and the lack of
data on heat exchange and iodine spike." [d. at 5-6.
The third basis is an allegation that the radiological dose calculations "appear
to be subjective and are suspect given the above-stated factors." /d. at 6.
Both the Licensees and the NRC Staff challenge the first three bases of
Contention 2 with the general argument that they lack factual support and that
they incorrectly perceive the Application and associated papers. Licensees'
Response at 18-20; Staff Response at 13-14.
The fourth basis is that the Application's projected thyroid dose increase to
260 rem "is alarming particularly in light of the fact that the Mitchells live
only 2 to 3 air miles from Palo Verde." And, according to the Mitchells, it
is "even more alarming • • • that APS has not specified the geographical area
upon which its radiological estimates are based." Petition at 6, citing 10 C.F.R.
§ l00.11(a).
As the NRC Staff observes, the Application does in fact specify the geographical areas for the radiation estimates. See Application at 43-44. In addition, the accompanying No Significant Hazards Consideration shows that the
2-hour thyroid inhalation dose was calculated for the exclusion area boundary.
Application, Attachment 2, at 5.
We read the fourth basis to state that 260 rem is excessive. The Commission's
acceptance standard is 300 rem from iodine exposure to the thyroid over 2 hours
at the exclusion-area boundary. 10 C.F.R. § l00.II(a). Thus, this basis would
constitute a challenge to a Commission regulation without compliance with 10
C.F.R. § 2.758.
At the prehearing conference, called especially to provide Petitioners an
opportunity to respond to challenges to contentions, counsel for the Mitchells
elected to stand on the pleadings on Contention 2. 'fr. 74-75. The arguments
opposing the first three bases were sound. The fourth basis is actually the
heart of the contention, and it constitutes an attack on the regulation 10 C.F.R.
§ l00.11(a). Therefore, all bases fail and Contention 2 is rejected in its entirety.
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Contention 3
The Surveillance Test (51) program procedures are deficient and lome licensee engineers
have not been adequately trained. In addition, qualified personnel have been replaced by
personnel who are unqualified to perfonn and/or direct Section XI Testing on MSSV. and

PSV••

Petition at 6.
Petitioners allege that "APS has been cited by the NRC Region V Staff
for deficiencies in its Surveillance Test (ST) program procedures." [d. (citing
Region V Inspection Report Nos. 50-528190-28, 50-529190-28, and 50-53019028 at 5-6 (Sept 24, 1990) ("Report No. 90-28"). Petitioners believe that the
matter remains as an open concern.
Additionally, Petitioners allege that APS has been cited for "inadequate
training of engineers assigned to perform STs for the MSSVs and for assigning
unqualified personnel to perform and direct such tests." Petition at 6-7 (citing
Report No. 90-28 at 15-16).
Both Licensees and the NRC Staff challenge the factual bases for the
contention. Each characterizes the contention as having no bases, when in fact it
does. Licensees and Staff simply believe that the bases are inaccurate, thus there
are no bases at all. Licensees' Response at 22-23; Staff Response at 16. Such
a challenge, however; is not grounds for rejecting a contention. Petitioners are
not required to prove their case at this stage of the proceeding. The challenge to
the accuracy of the bases demonstrates that some type of factual dispute exists
with Licensees.
A larger problem for Petitioners is whether the dispute falls within the scope
of the issues set out in the Notice of Opportunity for Hearing. Licensees argue,
as they did with respect to the fifth basis for Contention I, that, while this
contention mentions the valves whose setpoints are the subject of the proposed
amendment, the issue sought to be raised by the contention is not impacted by
the amendment. While Licensees concede that deficiencies in the ST procedures
or training of personnel may be relevant to safety:
ST procedures and personnel training are not impacted by the proposed changes in the
Technical Specifications. No modification is requested which will change the Licensees'
obligation to have adequate ST procedures and to adequately train personnel who conduct
ST. There is therefore no requisite nexus between the issues raised in this contention and
the proposed license amendmenL The alleged deficiency in training and/or procedures is in
no way a "direct consequence" or a "necessary implication" of the proposed amendmenL

Response at 23-24. 12
12Citillg Vermo'" Yawe, AUJJ-2AS, 8 AEC at 87S; ue, e.g., WirCOMII Electric P~r Co. (Point Beach
Nuclear PJant. Unit I), LBP-82-108, 16 NRC 1811,1819-21 (1982), aIJ'd 011 orJur ,rowuis, AUJJ-719, 17 NRC
(COlltilUUd)
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We rule that Contention No.3 does not allege facts sufficient to establish that
it falls directly within the scope of the Notice of Opportunity for Hearing. It is
therefore rejected. However we recognize that the nature of the allegation might
be relevant to Contention 1 in that any decrease in the margin of safety attendant
to the proposed increase in setpoint tolerances, if any, could be exacerbated by
inadequately trained and unqualified personnel. Accordingly, we do not at this
time rule that evidence of the nature set out in this contention may not be offered
in any hearing on Contention 1.

Contention 4
The licensee has failed to maintain a Quality Assurance program in accordance with 10
C.F.R. Part SO, Appendix B.

Petition at 7.
The basis for Contention 4 alleges a gene~lized breakdown in the Palo
Verde quality assurance program without sufficient support for such a sweeping
allegation. The only portion of the bases even arguably within the direct scope
of the Notice of Opportunity for Hearing is the statement:
The Licensccs' QA personnel are also unqualified to perfonn a QA function for the ST
program, particularly with regard [toJ the proposed Tech Spec changes.

[d. at 8.
There is not even color of support for the allegation. Contention 4 is rejected
as a separate contention. We make no ruling as to the relevance of evidence in
.
the nature of the cited allegation.

Contention 5
The licensee has harassed and intimidated and otherwise retaliated against personnel for
raising safety concerns related to the testing of MSSVs and PSVs.

[d. at 9.
Petitioners allege a general pauern of harassment and intimidation of "whistleblower" employees, particularly of employees engaged in surveillance testing,
such as testing the valves at issue in the proposed amendment. [d.
The Petitioners cite as the best support for the allegation a recommended
decision by a Department of Labor administrative law judge In the Mauer
of Sarah Thomas v. APS (No. 89-ERA-19) (1989) finding that APS retaliated

387 (1983) (cmditicm relating 10 existing deficiencies or deterioration in management/operator performance are
not relevanllo amendment pennining Iteam generator n:placc:menl).
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against an employee for raising safety concerns in a so-called section XI valve
testing program which was an activity (whistleblowing) protected by section 210
of the Energy Reorganization Act Petition at 9, Exh. 7.
Licensees and Staff argue that the issue raised by the contention relates to
the resolution of allegations of harassment and intimidation which falls within
the purview of the Department of Labor, not this Board. Staff Response at 19;
Licensees' Response at 26.
We disagree. The gist of the contention is not to seek a remedy for
harassment allegations. Rather, Petitioners allege that somehow "the atmosphere
of harassment and intimidation within the engineering organization at Palo Verde
which includes [surveillance testing] personnel" presents a reason for denying
the request for an amendment. Petition at 10. Petitioners do not explain how
this atmosphere leads to an unacceptable margin of safety if the amendment is
approved.
In our analysis of Contention 1, above, we supplied inferences reasonably
drawn from the underlying bases to construe an acceptable contention. With
respect to Contention 5, the predicted causal chain between acts of discrimination
alleged to have occurred as far back as 1986 and to whether the proposed
setpoint tolerances would preserve an acceptable margin of safety is too long,
speculative, and remote to be overcome by favorable inferences. While we
can imagine a nexus, the most liberal rule of construction would not permit us
to use imagination to complete the connection needed to accept Contention 5.
Contention 5 is rejected.

IV. ORDER
A. Contention. 1 with the first and second bases are accepted for litigation
in this proceeding. The factual issues presented by the contention are:
1. The safety evaluation fails to contain sufficient information to support
the assumption regarding High Pressurizer Pressure Trip response
time. Application at 22, item 1.
2. Therefore, the LOCY analysis would not be established. [d. at 22-24.
3. Even if the LOCY analysis were accepted as correct, the magnitude
of possible setpoint drift could cause the 9.1 psia safety margin
calculated in the analysis to be exceeded.
4. In either case, safety valves with unacceptable tolerances could be
placed back into service without recalibration.
5. Then, with predictable drift, undetected because of reduced sample
sizes and frequency of inspection, tolerances will exceed the safety
limits.
B. All other contentions and bases are rejected.
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C. Allan L. Mitchell and Linda E. Mitchell, jointly, are admitted as parties
to this proceeding. Their request for a hearing is granted. A Notice of Hearing
setting the time and place of such hearing will issue when the parties are prepared
to go forward. The Board will conduct one or more prehearing conferences as
needed to further identify issues and to provide a schedule for further actions in
the proceeding.
D. Discovery within the scope of the issues accepted for litigation in
accordance with the provisions of 10 C.F.R. §§ 2.740-2.742 is authorized to
commence immediately.

v.

APPEALABILITY

This Order grants a petition for leave to intervene and a request for hearing.
Therefore it may be appealed to the Commission by any party other than the
Mitchell Petitioners within 10 days after the service of this Order.
THE ATOMIC SAFETY AND
LICENSING BOARD
Jerry R. Kline
ADMINIS1RATIVE JUDGE
Ivan W. Smith, Chairman
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
May 9, 1991

PARTIAL DISSENT BY JUDGE JORDAN
I would not accept for litigation that aspect of the contention that has been
construed to include a challenge to the High Pressurizer Pressure nip responsetime assumption, thus challenging the LOCV analysis. There is no language in
the bases that implies or even comes close to implying a challenge to the HPPT
response-time assumption. The dialogue between the Board and counsel for
the Petitioners in which he argues that a challenge to the HPPT response time
assumption should be inferred from the bases provides no grounds for such an
inference. Rather it seems that he convinced the majority to infer the challenge
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after he came to believe that such was a logical necessity in demonstrating a
dispute with the Licensees. Te. 58-60, 63-66.
I concur in all other aspects of the majority's opinion.
Walter H. Jordan (by I.W.S.)
ADMINIS1RATlVE JUDGE
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LBP-91-20

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Robert M. Lazo, Chairman
Frank F. Hooper
Peter A. Morris

Docket Nos. SO-S2B-OLA
SO-S29-0LA
SO-S30-0LA
(ASLBP No. 91-S32..Q4-0LA)
(Shutdown Cooling Flowrate)

In the Matter of

ARIZONA PUBLIC SERVICE
COMPANY, st sl.
(Palo Verde Nuclear Generating
Station, Units 1, 2, and 3)

May 14,1991

In a proceeding involving an application to amend an operating "license,
the Licensing Board dismissed the petition to intervene on the basis that the
Petitioners had failed to file any contentions during the prescribed period that
had been ordered by the Licensing Board.

MEMORANDUM AND ORDER
(Terminating Proceeding)

I.
On February 6, 1991, Arizona Public Service Company, et al. C'Licensees"),
filed their "Answer in Opposition to Petitions for Leave to Intervene and
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Requests for Hearing" ("Licensees' Answer"). The Answer opposed both a
"Petition for Leave to Intervene and Request for Hearing" submitted by Myron
L. Scott. Barbara S. Bush, and the Coalition for Responsible Energy Education
("CREE"), dated January 22, 1991 ("Scott!Bush/CREE Petition"), and also
a similarly entitled document submitted by Allan L. Mitchell and Linda E.
Mitchell, dated January 21, 1991 ("Mitchell Petition"). Both petitions relate
to a proposed amendment to each of the operating licenses for the three Palo
Verde units which was noticed in the Federal Register on December 21, 1991.
55 Fed. Reg. 52.337. NRC Staff filed a Response on February II, 1991, which
concluded that the requests of both petitions should be denied.
This Atomic Safety and Licensing Board issued a "Notice of Prehearing
Conference and Order Scheduling Filing of Pleadings" on March 18, 1991
("Order"). In this Order we mandated that "each petitioner . • • shall file no
later than April 12, 1991 a Supplemental Petition which must include a list of
contentions which petitioner seeks to have litigated in the hearing, and which
satisfy the requirements of paragraph (b)(2) of § 2.714 of the Commission's
. Rules of Practice." Additionally, the pleadings were "to be in the hands of the
Licensing Board and other parties on the due date."
In a "Notice of Voluntary Withdrawal of Petition for Leave to Intervene and
Request for Hearing," dated April II, 1991, the Mitchell Petitioners notified
the Licensing Board and the parties that they had voluntarily withdrawn their
January 21, 1991 Petition for Leave to Intervene and Request for Hearing.
Although the Board expressly ordered that supplemental petitions be filed
and in the hands of parties by April 12, 1991, no Supplemental Petition from or
on behalf of the Scott!Bush/CREE Petitioners has been received by the Board.
We have also been advised that neither the Licensees nor the NRC Staff have
received such a Supplemental Petition.
''Licensees' Motion to Dismiss Petitioners and Terminate Proceeding" was
filed on April 17, 1991. In it, Licensees request that the Licensing Board dismiss
the Mitchell Petitioners and also dismiss the Scott/Bush/CREE Petition. The
NRC Staff filed an answer on April 25, 1991, supporting Licensees' motion to
dismiss all petitioners and terminate this proceeding. No answer to the motion
has been received from the Scott/Bush/CREE Pctitioners.

n.
The Scott/Bush/CREE Petition must be dismissed because those Petitioners
have failed to set forth at least one litigable contention in accordance with
paragraph (b)(2) of 10 C.F.R. § 2.714. Additionally, the Petition must be
dismissed for the reasons noted in Licensees' Answer and the NRC Staff
Response to the Petition - Petitioners have failed to demonstrate their interest
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in the proceeding, how the proceeding will affect that interest, and the specific
aspect or aspects of the proceeding as to which they wish to intervene. Finally,
the Board must dismiss the petition pursuant to 10 C.F.R. § 2.7C17, because the
Petitioners have failed to comply with the Board's Order of March 18, 1991.

ITI.

ORDER

Based upon the foregoing, it is, this 14th day of May 1991, ORDERED:
1. The Mitchell Petitioners' "Notice of Voluntary Withdrawal of Petition for
Leave to Intervene and Request for Hearing," dated April 11, 1991, is accepted;
2. The Scott/Bush/CREE Petition for Leave to Intervene and Request for
Hearing, dated January 22, 1991, is hereby denied;
3. Licensees' Motion to Dismiss Petitioners and Terminate Proceeding,
dated April 17, 1991, is granted; and
4. There being no other matters outstanding, l this licensing proceeding is
hereby dismissed.

IV.

APPEAL RIGHTS

This Order wholly denies a petition for leave to intervene and a request for a
hearing. Therefore, in accordance with the provisions of 10 C.F.R. § 2.714a(a)
and (b), this Order may be appealed to the Commission within ten (10) days
after service of this Order.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Robert M. Lazo, Chairman
ADMINISTRATIVE JUDGE
Issued at Bethesda, Maryland,
this 14th day of May 1991.-

1U we were \0 have authorized. hearing. we would have let forth detailed rulings en !he ltanding of \he Pctitioncn.
Given !he results !hat we arc here rcachlng. we need not do 10.
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LBP-91-21

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING ~OARD
Before Administrative Judges:
Charles Bechhoefer, Chairman
Dr. James H. Carpenter
Dr. Emmeth A. Luebke

In the Matter of

Docket Nos. 50-424-0LA
50-425-0LA
(ASLBP No. 90-617-03-0LA)
(Facility Operating Licenses
NPF-68 and NPF-81)

GEORGIA POWER COMPANY, et al.
(Vogtle Electric Generating Plant,
Units 1 and 2)

May 15,1991

In a proceeding involving an application to amend the technical specifications
of an operating license, the Licensing Board dismisses all the contentions
proffered by a petitioner for intervention and dismisses the proceeding.

RULES OF PRACTICE:

INTERVENTION

To be admitted as a party, a petitioner for intervention must establish, inter
alia, that it has standing and that it has offered at least one admissible contention.

REGULATORY GIDDES:

APPLICATION

Although Regulatory Guides do no~ have the status of formal regulations,
where a Regulatory Guide provides several options for complying with safety
standards, and where no factual basis has been presented showing why a
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particular permissible option should be denied, there is no legitimate ground
for limiting an applicant's choice to one of the options.

MEMORANDUM AND ORDER
(Terminating Proceeding)
This proceeding involves the application of Georgia Power Co., et al.
(hereinafter Applicants), to amend the technical specifications of the Vogtle
Electric Generating Plant, Units 1 and 2, for authority to bypass, in emergency
start conditions, the jacket-water high-temperature trip of the emergency diesel
genera·tors (EOOs). The change, which has already been put into effect by
the NRC Staff under the authority of 10 C.F.R. §§ 50.91 and 50.92,1 was
sought to minimize the potential for spurious EOO trips in the emergency start
mode. The change is being opposed by Georgians Against Nuclear Energy
(GANE), Petitioners for Intervention. fur further details, see Memorandum
and Order (Intervention Petition), LBP-90-29, 32 NRC 89 (1990); Prehearing
Conference Order (Filing Dates for Further Submissions), dated October 2, 1990
(unpublished).
fur the reasons that follow, based on our review of the filings of all
participants in the proceeding, we conclude that GANE has not submitted any
admissible contentions and, accordingly, that its petition for intervention and
request for a hearing must be denied and the proceeding terminated.
<

I.

INTRODUCTION

On March 20, 1990, the Vogtle Generating Plant, Unit I, experienced a
serious operational incident: a loss of all safety AC offsite power. The NRC
Staff performed a comprehensive investigation, leading to a thorough report
entitled "Loss of Vital AC Power and the Residual Heat Removal System During
Mid-Loop Operations at Vogtle Unit 1 on March 20, 1990," NUREG-I4IO (June
1990) (hereinafter NUREG-I410). As summarized in the Abstract to that report,
at p. iii:

1The change was applied for on May 25, 1990, and was fonnally approved by the NRC Staff on July 10, 1990.
55 Fed. Reg. 32,337 (Aug. 8, 1990). In fact, the change WlS approved in principle by the NRC Staff on May 25,
1990, the same day the fonnal application WlS filed. See Leuer dated May 25, 1990, from O.B. Matthews (for
Gus C. Lainu, Assistant Direc:tor for Region n Reacton), Division of Reactor Projcc:ts-IJII. Office of Nuclear
Reactor Regulation, NRC, to W.O. Hairston, m, Senior Vice P=idcnt-Nuclear Operations, Georgia Power Co.,
Re: '7emporary Waive" of Compliance - Vogtle Electric Generating Plant, (VEOp) Units I and 2." See also
Tr. 33-35 and LBP-91-6, 33 NRC 169 (1991).
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The plant was in cold shutdown with reactOr coolant level lowered to "mid-loop" for
various maintenance tasks. • • • One emergency diesel generator and one reserve auxiliary
transformer were out of service for maintenance, with the remaining reserve auxiliary
transformer supplying both Unit I safety buses. A truck in the low voltage switchyard backed
into the support column for an offsite power feed to the reserve auxiliary transformer which
was supplying safety power. The insulator broke, a phase-to-ground fault occurred, and the
feeder circuit breakers for the safety buses opened. The operable emergency diesel generator
started automatically because of the undervoltage condition on the safety bus, but tripped off
after about I minute. About 20 minutes later the diesel generator load sequencer was reset,
causing the diesel generator to start a second time. The diesel generator operated for about
I minute and tripped off. The diesel generator was restarted in the manual emergency mode
36 minutes after the loss of power. The generator remained on line and provided power to
its safety bus. During the 36 minutes without safety bus power, the reactOr coolant system
temperature rose from about 90"F to 136°F••••

Several months after this loss-of-power incident, the Applicants filed the
instant application (see note 1, supra). The amendment is intended to preclude
spurious trips such as were involved in the March 20, 1990 incident
n.

PROCEDURAL mSTORY

Following GANE's timely intervention petition, we conducted a prehearing
conference on September 19, 1990, to consider the organization's standing to
intervene and the validity of its eight proffered contentions.2 We determined
that GANE had standing3 and that two of its proposed contentions (numbers 7
and 8) should be summarily dismissed for lack of relevance. See Prehearing
Conference Order, supra. We dismissed those two contentions at that time.
The other six contentions included structural flaws that raised questions
concerning satisfaction of NRC requirements for admissible contentions (see
further discussion below). The Licensing Board has never formally ruled on any
of these contentions, inasmuch as the Applicants at the prehearing conference
volunteered to attempt to resolve the issues informally. See 10 C.F.R. § 2.756.
The Applicants were responding to concerns expressed at the conference about
the incident, as set forth in NUREG-1410, and the lack of data or analyses
indicating how the amendment under consideration would meet those concerns.
The Applicants filed a supplemental statement on November 14, 1990,
outlining in considerable detail the steps taken to respond to the incident
and NUREG-1410 and technical analysis supporting the technical specification
change. GANE filed a timely response on December 10, 1990 (corrected
on January 22, 1990, and the Staff filed its response on January 11, 1991.
2The contentions were filed on Septcmbc:r 4, 1990.
31f we were \0 hive luthorized I formal hearing, we would hive let fanh details of our ru1ing on standing. Given
the result that we an: here reaching. we need not do so.
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Additional comments were filed by GANE on January 25, 1991; by the NRC
Staff on March 18, 1991; and the Applicants on March 20, 1991. GANE filed
a timely reply to the Applicants' response on April 22, 1991.'

In.

REGULATORY REQUIREMENTS

The Applicants have sought the changes in question under the authority of
Regulatory Guide 1.9, Revision 2 (December 1979), Position 7. In relevant
part, that Position states that a trip of the type involved here "may be bypassed
under accident conditions, provided the operator has sufficient time to react
appropriately to an abnormal diesel-generator unit condition."
The Board recognizes that this position stems from a Regulatory Guide, not
a formal regulation and, accordingly, that a party could advocate the application
of a different standard. Porter County Chapter of the lzaak Walton League
of America v. AEC, 533 F.2d 1011 (7th Cir. 1976), cert. denied, 429 U.S.
545 (1976). Because no participant has done so here, we are according great
weight to the Regulatory Guide criteria in determining the acceptability of the
proffered contentions. See Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), CLI-74-40, 8 AEC 809, 811 (1974).

IV.

GANE'S CONTENTIONS

To be admiued as a party, a petitioner for intervention (such as GANE)
must establish, inter alia, that it has standing and that it has offered at least
one admissible contention. We here turn to the six remaining proposed GANE
contentions (numbers 1 through 6) on which we have not yet ruled.
None of those contentions complies with all of the requirements of 10 C.F.R.
§ 2.714. fur example, they make no reference whatsoever to the legal authority
under which the application should be judged - either the criteria of the
Regulatory Guide upon which the Applicants and Staff are relying or some
other criteria that GANE might contend are applicable.
Nor does GANE include a "brief explanation of the bases of the contention"
in any contention. Indeed, except for one subpart of one contention (Contention
2(d», no basis is even identified.
Beyond that, none of the contentions set forth "a concise statement of the
alleged facts or expert opinion which support the contention • • • ,together with

'(jANE', April 22, 1991 rq>ly was not signed by any representative or (JANE. AI • result, the NRC Stiff on
April 26, 1991, moved to llrilce (jANE', rq>ly for noncompliance wilh 10 C.F.R. f2.708(c). Because (jANE',
rq>ly dearly wu unsigned, the Staff', motial was we1l-roonded. (JANE, however, on May 7, 1991, filed • signed
atatcmcnL We have considered the arguments act ronh therein.
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references to those specific sources and documents. • • on which the petitioner
intends to rely ••••" Further, GANE fails to provide any "supporting reasons"
for its dispute with the Applicants, other than its general complaint of lack of
available data or analyses. GANE does not even explain how its reference to
one appendix of NUREG-1410 supports the contention for which it is cited.
After the prehearing conference, it was not clear what other portions of the
more-than-500-page report (if any) it intended to rely on for its basis, and for
which of the proposed contentions.
Under the current Rules of Practice (which in pertinent part are unchanged
from those in effect when GANE filed its contentions), GANE's contentions
could have been summarily dismissed for these failures. However, during the
prehearing conference, GANE repeatedly expressed concern about the lack of
publicly available supporting data or analyses for the proposed amendment (see,
e.g., Tr. 136, 143, 150, lSI, 152, proposed Contentions 4 and 6). Based on
the concerns expressed at the prehearing conference, the Applicants took steps
to alleviate these expressed concerns by offering to supplement the available
data in an attempt to resolve the concerns informally. See 10 C.F.R. §2.756.
We are satisfied that the Applicants (together with supplemental Staff review
and comments) have answered all outstanding legitimate concerns with the
information provided.'
Given the various structural flaws in GANE's proposed contentions, we need
not devote an extended discussion to each individual one. We note only briefly
the following additional reasons bearing upon the admissibility of the proposed
contentions:
1. GANE's expressed concef!! about operating procedures and training
(Contention 2(c), which it discussed in conjunction with operator error
(Contention 2(b» becomes moot in light of the information on those
subjects provided by the Applicants and Staff. See Supplemental
Statement, Exhibit 10, Attachment at 3; Architzel1/11/91 Affidavit at
5-6; Applicants' Letter to NRC, dated January 10, 1991 (Attachment
to Staff Comments dated January II, 1991); Correia 1/11/91 Affidavit
at 10. Contentions 2(b) and (c) are thus being dismissed for failing
to set forth a genuine dispute with the Applicants, as required by 10
C.F.R. § 2.714(b)(2)(iii).
2. Contrary to Contention I, as well as Contentions 2(e) and (f), the
application documents clearly set forth "what will alert the operator
to potential overheating." See also note 5, supra. These contentions
are likewise being dismissed for failure to set forth a genuine dispute

'In particular. we note that the question or operator response time appcara to be lltisractorlly addressed by
operating procedures that provide for • prompt dispatch of In operator to the EDG when it starts in In emergency
situation.
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with the Applicants, as required by section 2.714(b)(2)(iii), as well
as for the structural deficiencies outlined earlier.6
3. The claim that the Applicants have not shown a "reasonable basis" for
the proposed change (Contention 2(a» ignores the reasons set forth
by the Applicants for the change and fails to take issue with any of
those reasons.
.
4. The lack of analysis complained about in Contentions 4 and 6 has now
been remedied by the Applicants and Staff, through the supplementary
information that they have furnished. These contentions are being
dismissed for failure to set forth a genuine dispute with the Applicants,
as required by section 2.714(b)(2)(iii).
5. Contentions 2(g) and 5 seek the installation of equipment not required by NRC regulations. Contention 4, to the extent it seeks the
identity of the person who determined that the Applicants should
seek the amendment under review, is either discovery (and hence
not permissible at this stage of the proceeding) or irrelevant In either case, the contentions must be denied as failing to state a claim
upon which relief might be granted, within the meaning of 10 C.F.R.
§ 2.714(d)(2)(ii).
6. Finally, with respect to GANE's expressed preference for repairing
the sensors rather than bypassing the trip (Contentions 2(d) and 3),
we acknowledge that both methods might satisfactorily meet current
NRC regulatory guidance since, under Regulatory Guide 1.9, each of
these options might be considered as equally satisfactory, assuming
conformance to certain conditions with respect to each. The electronic
logic suggested by GANE in its April 22, 1991 filing might also be
considered.
But where each option is legally permissible, and where (as here) there has
been no factual basis presented by the Petitioners showing why a particular
permissible option should be denied, we would have no legitimate ground for
limiting the Applicants' choice to one. See Metropolitan Edison Co, (Three
Mile Island Nuclear Station, Unit 1), LBP-83-76, 18 NRC 1266, 1273 (1983).
For this reason, we are dismissing Contentions 2(d) and 3 inasmuch as they are
not based on allegations that, if proved, would entitle the petitioner to relief.
See 10 C.P.R. § 2.714(d)(2)(ii).

6We note that the scenario ad forth in GANE', April 22, 1991 filing tannot be ca!sidcred credible because it
considers EDG operating lempentun: nih ... than startup tcmpentun: u the initiallempentun:.
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v.

CONCLUSION

In conclusion, we find that GANE has not set forth any contentions that are
adequate to satisfy the requirements of 10 C.F.R. § 2.714. We are therefore
denying its petition to intervene and request for a hearing and terminating the
proceeding.

VI.

ORDER

Based on the foregoing, it is, this 15th day of May 1991, ORDERED:
1. The proposed contentions of GANE are dismissed.
2. GANE's petition for intervention is hereby denied.
3. This proceeding is hereby terminated.
4. Pursuant to 10 C.F.R. §§ 2.760 and 2.764 of the Commission's Rules of
Practice, this Memorandum and Order shall become effective immediately. It
will constitute the final action of the Commission forty-five (45) days from the
date of issuance, unless an appeal is taken in accordance with 10 C.F.R. § 2.762
or the Commission directs otherwise. See also 10 C.F.R. § 2.786.
5. Any party or petitioner for intervention may take an appeal from this
Memorandum and Order with the Commission by filing a Notice of Appeal
within ten (10) days after service of the decision. See 10 C.F.R. § 2.785 as
amended October 18, 1990 (55 Fed. Reg. 42,944 (Oct. 24, 1990». Each appellant must file a brief supporting its position on appeal within thirty (30) days
after filing its Notice of Appeal (forty (40) days if the Staff is the appellant).
A petitioner-appellant's brief must be confined to issues that the petitionerappellant placed in controversy or sought to place in controversy. Within thirty
(30) days after the period has expired for the filing and service of the briefs of
all appellants (forty (40) days in the case of the Slaff), a party who is not an
appellant may file a brief in support of or in opposition to the appeal of any
other party or petitioner. A responding party or petitioner shall file a single,
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responsive brief only regardless of the number of appellants' briefs filed. Briefs
shall conform to the length and format specified in 10 C.F.R. § 2.762.
THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISlRATIVE JUDGE
Dr. James H. Crupenter
ADMINISlRATIVE JUDGE
Dr. Emmeth A. Luebke
ADMINISlRATIVE JUDGE
Bethesda, Maryland
May 15,1991
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Cite as 33 NRC 427 (1991)

LBP-91-22*

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before AdmInIstrative Judges:

Peter B. Bloch, Presiding Officer
Charles N. Kelber, Special Assistant

In the Matter of

Docket No. 40-672-MLA
(ASLBP No. 91-S39.Q2-MLA)
(LIcense Renewal)
(Source Material License
No. 5MB-179)

NUCLEAR METALS,INC.

May 16,1991

The presiding officer describes in detail the procedures governing the appoinunent of a settlement judge at the request of both parties.

RULES OF PRACTICE:

SETTLEMENT JUDGE

A settlement judge may be appointed at the request of the parties. Should
the parties request the appoinunent of the presiding officer as settlement judge,
he may request that the Chief Judge of the Atomic Safety and Licensing Board
Panel appoint him as settlement judge and appoint a new presiding officer.
(Although this is a Subpart L case, the principles seem applicable generally.)

·Rc-sem:d May 30. 1991.
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MEMORANDUM AND ORDER
(Inforhlation Notice:

Settlement Judge)

On May 14, 1991, Nuclear Metals, Inc., moved for the appointment of
the presiding officer in this proceeding as a settlement judge. With respect
to that motion, I want to bring to the attention of the parties an opinion
of the Commission that appears to be controlling. The opinion is Rockwell
International Corp. {Rocketdyne Division}, CLI-9Q..S, 31 NRC 337, 340-41
(1990):
Commission policy strongly favon settlement of adjudicatory proceedings. At the same
time, we are aware of the potential for compromise of a presiding officer's role as an impartial
adjudicator through involvement in the settlement process discussed in the Appeal Board's
Memorandum and Order. (ALAB·92S, 30 NRC 709 (1989)] ••• at 721 n.13. Where an
administrative judge's involvement in the settlement process could be extensive (more than
providing encouragement to parties or holding a conference in open session), we believe that
utilization of a settlement judge should be considered. Use of settlement judges has been
endorsed by the Administrative Conference of the United States:
The settlement judge can command a degree of deference similar to that of the presiding
judge without the need to observe all the commands that establish and maintain
impartiality. A separate settlement judge, once appointed, can engage in ex parte and
off-the-record convenations, frank assessments of the merits, and other techniques to
aid settlement that the presiding judge is less free to use.
1 C.F.R. § 305.88-5.
We believe that resort to a seulement judge may be accomplished under our present
rules which encourage seulements (10 C.F.R. §§ 2.759, 2.1241), endow presiding officers
with the authority to hold conferences before or during hearings for seulement (10 C.F.R.
§§ 2.718(h), 2.1209(c» and allow presiding officen to take any other action consistent with
the Atomic Energy Act, the Administrative Procedure Act, and our rules of practice (10
C.F.R. §§2.718(m), 2.1209(1). Accordingly, it is our view that the presiding officer could,
at the request of the parties, ask that the OJairman of the Atomic Safety and I10ensing
Board Panel appoint a settlement judge if he considered it advantageous to do so. We
are mindful, of coune, that any party's participation in the settlement process is voluntary.
Therefore, utilization of the seulement judge cannot be mandatory and cannot accrue to a
party's detrimenL In addition, in view of the fact that a settlement judge might engage in ex
paTle discussions and form a judgment on the merits of a party's position during the coune of
negotiations, the settlement judge's communications and dealings with the presiding officer
on the merits of issues and the parties' positions will have to be circumscribed. With these
caveats, however, we believe that the settlement judge concept could serve a useful purpose
in our proceedings.

Consequently, both parties should be aware that if they agree I should be
settlement judge, then I would request the Chief Judge of the Atomic Safety and
Licensing Board Panel to appoi~t a settlement judge and I would communicate
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their preference as to whom should be appointed If he did appoint me as
settlement judge, he would then appoint a new presiding officer.
The settlement process is entirely voluntary and therefore depends on the
agreement of the parties. I can assist on strictly procedural aspects of reaching
agreement, at the request of the parties, but I am restricted from off-the-record
substantive discussions by the ruling of the Commission and by the ex parte
rules of the Commission. I am available for a telephone conference call at
(301)492-7479.
Respectfully,
Peter B. Bloch, Presiding Officer
ADMINISTRATIVE JUDGE
Bethesda, Maryland
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Cite as 33 NRC 430 (1991)

LBP-91-23

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
. ATOMIC SAFETY AND UCENSING BOARD
Before Administrative Judges:
Morton B. Margulies, Chairman
Dr. George A. Ferguson
Dr. Jerry R. Kline

In the Matter of

Docket No. 50-322-0LA
(ASLBP No. 91-621001-0LA)
(Confirmatory Order Modification,
Security Plan Amendment, and
Emergency Preparedness Amendment)

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

May 23,1991

MEMORANDUM AND ORDER
(Ruling on Amended Petitions to Intervene
and to Hold Hearings)
I.

INTRODUCTION

The Licensing Board issued, on January 8, 1991, a Memorandum and Order,
LBP-91-1, 33 NRC 15 (1991), which gave Petitioners, Scientists and Engineers
for Secure Energy (SE2) and Shoreham-Wading River Central School District
(School District), the opportunity to amend their previously filed petitions
to intervene and to hold hearings on three changes to Long Island Lighting
Company's (LILCO's) full-power operating license for the Shoreham Nuclear
Power Station (Shoreham).
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The Licensing Board had found that Petitioners failed to establish standing,
as provided for by 10 C.F.R. § 2.714(a)(2), in each of the three matters, i.e.,
the Confirmatory Order Modification, the Security Plan Amendment, and the
Emergency Plan Amendment. The deficiencies that resulted in Petitioners'
failure to meet the standard for standing, in section 2.714(a)(2), were discussed
in detail in LBP-91-1.
Each Petitioner, on February 4, 1991, filed an "Amendment to Its Request for
Hearing and Petition to Intervene" in each of the maUers. Petitioners claimed to
have corrected deficiencies found by the Licensing Board in their initial request
for intervention and to hold hearings.
On February 19, 1991, in response, Licensee filed ''LILCO's Opposition to
Petitioners' Amended Petitions to Intervene and Requests for Hearing." In it,
LILCO asks that all six petitions to intervene and requests for hearing be denied.
On February 25, 1991, Staff filed its response entitled "NRC Staff Response
to Petitioners' Six Amended Petitions ,to Intervene and Requests for Hearing."
It too requests that the amended petitions be denied.
On April 3, 1991, the Commission issued a Memorandum and Order, CLI-914, 33 NRC 233, which denied an appeal of Petitioners of the Licensing Board's
order in LBP-91-1, supra. The appeal was denied because it was interlocutory
and not permitted under the Commission's Rules of Practice. The Commission
did expound on the guidance it had previously provided in CLI-90-8, 32 NRC
201 (1990), aff'd, CLI-91-2, 33 NRC 61 (1991) on the three licensing changes.
In this Memorandum and Order, which supplements LBP-91-1, the Licensing
Board reviews and rules on the amended requests for intervention and hearings.

n. LICENSING BOARD'S RULINGS ON
DEFICIENCIES IN ORIGINAL PETITIONS
A.

The SE2 Petitions

SE2's original petitions in the three matters duplicate one another except for
the nature of the three changes to the full-power Shoreham license and aspects
on which SE2 would participate at a hearing.
The Licensing Board, in each instance, found that SE2 failed to establish
standing either organizationally or representationally.
SE2 asserted that injury to itself and its members was caused by the Commission permitting the de/acto decommissioning of Shoreham and the agency's
failure to require LILCO to maintain Shoreham at a full-power operational status
under the Shoreham full-power operating license. SE2 claimed that a National
Environmental Policy Act (NEPA) 'Environmental Impact Statement (EIS), con-
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sidering resumed operation as an option, was required prior to agency decision
making on the alleged ongoing decommissioning of Shoreham.
The Confirmatory Order Modification, the Security Plan Amendment, and
the Emergency Preparedness Amendment were considered by SE2 to be part of
the decommissioning activity and the failure to maintain the facility at a fullpower operational level was a violation of its license requirements. SE2 had
alleged that LILCO, by not abiding by its full-power license, increased risk to
the radiological health and safety of Petitioner's members.
The Licensing Board, relying on CLI-90-8, supra, denied as issues in the
proceedings SE2's claim of injury that was said to result from the Commission
permitting the de faclo decommissioning of Shoreham, of which the three
licensing actions were part, and the agency failing to require Shoreham to be
kept in a full-power operational status.
The Licensing Board also found that Petitioner SE2 had not shown how,
in a concrete way, the lack of an environmental assessment on any of the
three specific license actions would injure Petitioner's ability to disseminate
information that is essential to its programmatic status and is in the zone of
interests protected by NEPA. It was decided that Without this showing, no
cognizable basis was provided to establish standing. Compelitive Enlerprise
Inslitule v. Nalural Highway Traffic Safety Admin., 901 F.2d 107, 122 (D.C.
Cir.1990).
.
The Licensing Board further found that the petitions were deficient as to
organizational and representational standing because they did not allege any
other cognizable harm that would result from the three specific changes to the
Shoreham license. SE2 made bare assertions and offered unsupported abstract
arguments of radiological harm to the health of its .members, none of which
satisfied the regulatory requirements for standing. Dellums v. NRC, 863 F.2d
968, 971 (D.C. Cir. 1988).
The Licensing Board did not permit SE2 to successfully invoke a presumption
of injury for five of its members who live, work, or have property interests within
50 miles of Shoreham. It was found that the presumption could not be used
because the license changes do not involve a construction permit, an operating
license, or a significant amendment that would involve an obvious potential for
offsite consequences~ Florida Power and Light Co. (St. Lucie Nuclear Power
Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989).
The SE2 petitions were also found deficient because they had not. stated
that Petitioner's organizational purpose provides authority to represent members
in adjudicatory proceedings. Additionally, SE2 did not provide a necessary
supporting statement, for each of its members it seeks to represent, identifying
the person, describing the nature of injury to the person, and demonstrating
that the person to be represented has, in fact, authorized such representation.
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Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), LBP8243A, 15 NRC 1423, 1437 (1982).
Finally, the Licensing Board found that the SE2 petition on the Security Plan
Amendment failed to identify an aspect of the subject matter on which Petitioner
sought to intervene that was within the subject matter of the proceeding.

B.

The School District's Petitions

School District's petition, like those of SE2, are similar to one another and,
for the most part, duplicated those of SE2. The petitions differed from those of
SE2 only insofar as the description of the Petitioner, its organizational purpose,
those whom it seeks to represent and the nature of the interests.
The focus of the Petitioners is the same. They both claim that the injury to
the organizations and their members result from the de [acto decommissioning
of Shoreham in advance of the filing of a decommissioning plan and the failure
of LILCO to maintain Shoreham at a full-power operational status.
The Licensing Board ruled that School District, like SE2, failed to satisfy the
requirements of section 2.714(a)(2) to establish standing.
School District's petitions differed from SE2's in that the School District's
organizational interest is that of a ratepayer and tax recipient Both are economic
concerns over which the Commission has no jurisdiction and do not provide an
interest for standing.
Like SE2, School District did not submit a supporting statement for whom it
seeks to act representationally. In School District's case, it lacked one from the
President of the Board of Education.

ITI.

COMMISSION GUIDANCE IN CLI-91-4

The Commission, in denying Petitioners' interlocutory appeals of LBP-91-1,
in Memorandum and Order, CLI-914, expounded on the guidance it previously
offered on the license changes in CLI-90-8.
The Commission, having noted that the Licensing Board in LBP-91-1 held
that the alleged illegal segmentation of the Shoreham decommissioning process
was outside the scope of the Notices of Hearing, stated that the Commission's
"comments in CLI-90-8 were not intended to preclude the Licensing Board, as a
matter of law and jurisdiction, from entertaining properly supported contentions
that such an EIS must be prepared at this time." 33 NRC at 236-37.
It pointed out that it is within the scope of NEPA and a proceeding on any
license amendment to claim that the amendment requires an EIS because it is an
inseparable segment of a larger federal action with a significant environmental
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impact. Cited in support were 10 C.F.R. §§ 51.104(b) and 51.34(b).1 33 NRC
at 236.
The Commission further stated that if the Petitioners satisfy the NRC's
standing requirements in their amended petitions, the Licensing Board may
consider a properly pled contention on the need for an EIS for the three actions.
[d. at 6. The Commission's order permitted the petitioner the opportunity to
chattenge all three actions.
The Commission defined a properly pled contention as:
offer[ing] some plausible explanation why an EIS might be required for an NRC decision approving a Shoreham decommissioning plan and how these actions here could, by foreclosing
alternative decommissioning methods or some other NEPA-based considerations, constitute
an illegal segmentation of the EIS process.

[d. at 237.

IV.

LICENSING BOARD'S RULINGS ON AMENDED PETITIONS

The Licensing Board, having reviewed and futty considered SE2's and School
District's six amended petitions and Lll.CO's and Staff's answers, filed in
response to LBP-91-1, makes the fottowing determinations and rulings.

A.

Procedural Issues in the Amended Petitions

Petitioners cured the procedural deficiencies found by the Licensing Board.
SE2 and School District did provide a necessary supporting statement for each
of their members that they sought to represent; identifying the person, describing
the nature of the alleged injury to the person, and demonstrating that the person
has, in fact, authorized such representation.
Sufficient information was provided in the affidavit of SE2's Executive
Director for the Licensing Board to conclude that the Petitioner's organizational
purpose provides authority to represent members in adjudicatory proceedings.
Among the affidavits was one from the President of the Board of Education
authorizing School District to represent his interest.
The foregoing puts to rest the matters of procedural deficiencies.

1The Cmlinnatory Order, which is not I 1icensc amendment, is not subject to the proposition.
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B.

SE2's Amended Petitions

1.

The NEPA Issues

The Commission indicated in its most recent guidance, in CLI-91-4, that
the Licensing Board was incorrect in holding that Petitioners' principal NEPA
claim, the de facto decommissioning of Shoreham without an EIS, was outside
the scope of the proceeding. The Commission in finding that "the Licensing
Board is free to consider a properly pled contention on the need for an EIS
for these three actio~s" (33 NRC at 237) identifies Petitioner's claim of injury
as one being within the zone of interests protected by NEPA. Accordingly, the
Licensing Board reconsiders its previous decision on the NEPA issue.
SE2 originally asserted that it established organizational standing because the
NRC failed to prepare an EIS in the three proposed actions that interfered with
Petitioner's informational purposes to the extent that it injured the organization's
activities. Under Competitive Enterprise Institute, supra, Petitioner must show
how the lack of an EIS has significantly harmed its ability to educate and
inform the public about a zone of interests protected by NEPA whose purpose
is to protect the environment However, the court recognized that ''NEPA's
purpose of ensuring well-informed government decisions and stimulating public
comment on agency_ actions effectively lowers the threshold for establishing
injury to informational interests.» 901 F.2d at 123.
The Licensing Board found that SE2 had not made the required showing
because its focus had been on decommissioning and restart, two matters we
ruled were not at issue in this proceeding. We further found that Petitioner
had not shown how, in a concrete way, the lack of an environmental review
of the Confirmatory Order Modification, the Security Plan Amendment. or the
Emergency Preparedness Amendment would injure its ability to disseminate
information that is essential to its programmatic status and is in the zone of
interests protected by NEPA.
SE2's overall claim of injury is that because of the Commission's inaction
in conducting an environmental review of the alleged de faCIO decommissioning of Shoreham, it is precluded from commenting on an EIS and advising its
members of the environmental risks involved and reporting the findings and recommendations based upon environmental evaluations to the public and political
leadership as provided for in SE2's charter.
There is sufficient information of record for the Licensing Board to find
that the information SE2 seeks relates to environmental interests that NEPA
was intended to protecL In the amended petitions, SE2's Executive Director
and other members indicated a preference for a mothballing type of solution,
as a choice among alternatives, in the process of decommissioning Shoreham.
Petitioner expresses an interest within the scope of that found acceptable in
CLI-90-8 and CLI-91-4.
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SE2's charter mandates that its members and public bodies be informed of
such matters. For purposes of standing, it can reasonably be said that SE2 may
be significantly harmed in its ability to educate and inform the public on the
effects of the alleged de [aclo decommissioning by not having an EIS prepared
by the NRC. The Licensing Board finds that SE2 has posited a cognizable
injury under NEPA. It further finds that Petitioner has established organizational
standing on the NEPA issue.
Members of SE2 assert that their rights to have an opportunity for meaningful
comment on the environmental consideration of the decommissioning proposal
will be prejudiced or completely denied. The statements are so vague that
they do not identify a palpable injury and therefore provide no basis for
representational standing for SE2.
Another effect of CLI-91-4 is that the Licensing Board reverses its finding
that the need for an EIS would not be a proper aspect of the subject matter of the
proceedings, as required by section 2.714(a)(2). SE2 has identified a relevant
aspect in the Security Plan Amendment on which to intervene.
SE2 having established standing organizationally on the NEPA issue, as
provided for under section 2.714(a)(2), will be afforded the opportunity to file
one or more contentions as prescribed in section 2.714(b)(2). Contentions filed
will be required to meet Commission requirements specified in CLI-90-8 and
CLI-91-4. Resumed operation or other methods of generating electricity are
beyond the scope of the proceedings.
Because SE2 has already established standing under NEPA, only a brief
comment will be made on additional grounds it offered for consideration under
NEPA.
Petitioner claimed that the absence of a categorical exclusion from environmental review under 10 C.F.R. § 51.22(c) for the licensing actions indicates that
such review is required. Commission regulations do not provide that all actions
that are not categorically excluded require environmental review. Absent something additional, the absence of a categorical exclusion is not determinative of
whether an environmental review is required.2
SE2 alleges in its amended petitions possible injury to members stemming
from substitute oil-burning plants. A bare conclusory allegation is made of a
connection between the license actions and the undefined injury to members.
Such unsupported generalized claims do not support a claim for standing.
Moreover, possible injury to SE2 members from substitute oil-burning plants
is not a relevant NEPA consideration in these matters. The Commission found

2 IJLCO ft2Icwed its t<qUcst Ihlllhe LicensinJ! Board decide Ihe issue whether !here is a categorical exclusion Cor
Ihe Security Plan Amendment in 10 C.F.R. 9 SI,22(c)(2). It cannot be done at !his time because Ihe licensing
Board, like Ihe Petitioner. is n~ privy to Ihe contents of !he aecurity plan. We will consider Ihe maner at !he
appropriate time.
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that "the alternative of 'resumed operation' - or other methods of generating
electricity - are alternatives to the decision not to operate Shoreham and
thus beyond Commission consideration." CLI-90-8, 32 NRC at 2m (footnote
omitted). The Licensing Board finds no merit to this claim of injury.

2.

The Atomic Energy Act (AEA) Issues

a. The Confirmatory Order Modification
SE2's amended petition provides no new basis for the Licensing Board to
change its ruling that SE2 has not shown that it or its members will suffer a
distinct and palpable harm that constitutes an injury, in fact, within the zone
of interests protected by the AEA that is caused by the Confirmatory Order
Modification.
Members' generalized unsupported claims that the "Confirmatory Order also
represents a threat to my personal radiological health and safety and to my real
and personal property" do not meet the regulatory standard.
Neither does the members' continuing to base their requested participation
on presumed injury stemming from living, working. or having property within
a 50-mile radius of Shoreham. The presumption is inapplicable because the
license change does not involve a construction permit, an operating license,
or a significant amendment that would involve an obvious potential for offsite
consequences.
Although SE2's Executive Director claims that there is an obvious potential
for offsite consequences because of the plant's degraded safety condition, he
never convincingly explains how the Confirmatory Order Modification, which
requires NRC approval before LILCO returns fuel to the reactor vessel, would
involve an obvious potential for offsite consequences. That is the matter at issue
and not the plant'S alleged degraded safety condition.
Members' claims of harm as ratepayers and electricity users do not fall within
the zone of interests protected by the AEA.
SE2 has not met the requirements for standing as provided for in section
2.714(a)(2) on AEA issues involving the Confirmatory Order Modification.

b. The Security Plan Amendment
SE2's petition in large measure repeats what is contained in its original
petition and what it submitted for the Confirmatory Order Modification. To
avoid repetition, we will discuss the amended petition to the extent that it differs
from the others that we have ruled on.
Petitioner claims that the proposed reduction in physical security of vital
plant systems would unacceptably increase the risk of radiological sabotage and
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hence adversely affect the radiological health and safety of Petitioner and its
members. SE2 further asserts that it has not yet been allowed access to the
changes in the physical security plan for Shoreham and is therefore limited to
the extent to which the harm can be specified.
SE2 identifies the sequences for harm that could result from the reduction
of security for a plant having "slightly radioactive fuel" as: (a) the theft and
offsite transportation of the fuel and placement in water supplies to cause
radiological harm; (b) the changing of the configuration of the fuel in such
a manner so as to create further fission activities; (c) the theft of the fuel and
diversion to weapons or terrorist purposes; and (d) creating panic on Long
Island with ensuing personal health and property damage. Petitioner claims that
the risk to members is enhanced by the elimination of emergency preparedness
requirements.
SE2 appears to seek to invoke a presumption of injury for its members
who reside, work, or have property within a 50-mile radius of Shoreham.
Petitioner asserts that because the expansion of a spent fuel pool, with all
safety systems functioning, creates an obvious potential for offsite consequences,
an unavoidable inference must be drawn that a reduction in the measures
against radiological sabotage must also involve an obvious potential for offsile
consequences.
In the amended petition, SE2 raised as an additional specific aspect, whether
the reduction in vital areas, vital equipment, and plant security staff will offer
adequate assurance of the public health and safety to meet the design-basis threat
of radiological sabotage, described in 10 C.F.R. § 73.1(a)(I).
LILCO, in its response, claims SE2 has not demonstrated standing to intervene. Licensee asserts that SE2 merely states that the reductions in plant
vital areas and personnel "obviously" reduce the barriers against radiological
sabotage but Petitioner has not shown it to be so. SE2 is said not to confront
the fact that even with the granting of the amendment, the Shoreham security
plan remained in full compliance with applicable NRC regulations. In support,
LILCO cited the Staff's no significant hazards consideration determination in
this matter. 55 Fed. Reg. 10,540 (Mar. 21, 1990).
LILCO contends that it is incumbent on Petitioner to explain why it believes
that the amended security plan, which continues to meet the generic standards
under 10 C.F.R. Part 73, would not provide a sufficient level of protection against
radiological sabotage. Licensee further contends that the amended petition is
based on abstract arguments and fanciful scenarios that are insufficient to support
standing.
Staff states, in its response, that SE2 assumes that the smaller security force
authorized by the amendment increases the risk of radiological sabotage, and
further assumes an increased risk that terrorists will be able to use Shoreham's
"slightly radioactive fuel" to make weapons. Staff claims that the assumptions
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ignore the findings of the Staff in its Safety Evaluation of the Security Plan and
demonstrate that SE2 has again failed to confront such findings.
Staff further asserts that because SE2's argument is based on the assumption
that a plan that meets the Commission's regulations does not provide reasonable assurance against the risks of radiological sabotage, it constitutes an impermissible attack on the Commission's regulation, 10 C.P.R. § 73.55, and, as
a result, may not be considered in this proceeding.
The Licensing Board concludes that SE2 has only partially satisfied the
requirements for standing: (1) that the petitioner identify a particularized injury
and (2) that it can be traced to the Security Plan Amendment
The particularized injuries so identified by SE2 are: the theft and offsite
transportation of the fuel and placement in water supplies to cause radiological
harm; the changing of the configuration of the fuel in such a manner so as
to create further fission activities; and the theft of the fuel and diversion to
weapons. At this state of the adjudicatory process, a petitioner need only identify
a particularized injury that could be caused by the proposed action, which SE2
has done.
Petitioner's claim of other injury, the theft of the fuel and diversion to
"terrorist purposes," is too indefinite and incomplete to be considered as an
identified particularized injury. SE2's claim of injury of panic with resultant
damage to health and property is too nebulous to be considered as an identified
injury.'
Petitioner has not met the standing requirement of showing that the claimed
injury will result from the Security Plan Amendment
The Licensing Board finds that the injury cannot be presumed to result from
the action because SE2's members reside, work, or have property within a 50mile radius of Shoreham. The 50-mile presumption is applicable where there is
an obvious potential for offsite consequences which is not shown to exist here.
Petitioner claims that because the expansion of a spent fuel pool, with all
safety systems functioning, creates an obvious potential for offsite consequences,
then the same inference must be drawn when there is a reduction in the measures
against radiological sabotage. That is an impermissible inference because
Petitioner does not account for the fact that Shoreham is a defueled plant and
for any differences in the amount of radiation of the respective fuel involved.
Because the differences in circumstances are ignored by SE2, its postulated
inference does not follow. SE2 cannot rely on an invalid inference to claim a

'The claim of panic of the populace is a psychological stress issue. The Commission has held, in the cue
of NEPA, which c:an equally be applied here, that "the Commission'. zesowces ahould be devoted primui1y to
addressing the ufely issues which are or might be the causes of psychological .lIeSs on the part of aomc members
of the public nthcr than to addressing the n.ture and extent of the stress itse1f.M COllSilkraUOfl 0/ PsycAological
Struslssuu; Policy SrtlUIMIII, 47 Fed. Reg. 31,762-63 (July 22, 1981).
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presumption of injury in fact to its members resulting from the changes in the
security plan.
SE2 also relies on an assumption that the changes in the security plan
increase the possibility of radiological sabotage. This unsupported assumption
is insufficient to establish the cause of the injuries and normally the petition to
intervene would fail on that ground. However, Petitioner does not have access
to the security plan for Shoreham and there is substance to its excuse for lack
of specificity.
Both LILCO and Staff assert that SE2 has not shown that the reduction in
plant vital areas and security personnel reduce the barriers against radiological
sabotage and have not confronted LILCO's and Staff's conclusions to the
contrary.
Both LILCO and Staff are correct in their assertions. However, without
access to the security plan, SE2 is hindered in its ability to be specific on the
issue that the change in the security plan reduces the barriers against radiological
sabotage.
Staff's argument, that SE2's unwillingness to accept Staff's finding that the
changes in the security plan provide reasonable assurance against the risks
of radiological sabotage constitutes an impermissible attack on Commission
regulation, is without meriL Section 73.55 of 10 C.F.R. sets a performance
standard for the physical protection of licensed activities in nuclear power
reactors against radiological sabotage. SE2 does not attack those performance
standards. It questions LILCO's and Staff's claims that the performance
standards are met by the change in the security plan. It is within Petitioner's
rights to contest Staff's findings and is not an improper attack on Commission
regulation.
The Licensing Board is faced with the conflicting requirements of not unfairly
precluding Petitioner from possibly establishing standing where it is handicapped
because of a lack of access to the security plan and the need to safeguard the
plan and ensure that its terms are not needlessly disclosed.
To meet these requirements, the Licensing Board will defer ruling on standing
at this time. Instead, we will permit SE2 to file a contention or contentions on
the Security Plan Amendment as specified in 10 C.F.R. § 2.714(b).
In reviewing the merits of the contention(s), the Licensing Board will take
into account SE2's lack of access to the security plan. Although the lack of the
security plan may adversely affect SE2's ability to demonstrate that the security
plan is the cause of the matter complained of, it should in no way otherwise
hinder SE2's ability to establish the other elements of an acceptable contention,
as provided for in section 2.714(b).
If the contention submitted is meritorious (taking into account SE2's handicap
on the causal issue), the Licensing Board wilJ further pursue with the participants
the resolution of the problems relating to standing. If the contention is not
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otherwise meritorious, the Licensing Board will decide the standing issue against
the Petitioner.
Petitioner's claim that the injury risk is enhanced by the elimination of
emergency preparedness requirements is not determinative of the standing issue
and need not be considered further at this time.
Unlike the initial petition, the amended petition identifies a specific aspect
relevant to the Security Plan Amendment, under the AEA, as provided for in
section 2.714(a)(2). The aspect is whether the reduction in vital areas, vital
equipment, and plant security staff will offer adequate assurance of the public
health and safety and meet the design-basis threat of radiological sabotage.
c. The Emergency Preparedness Amendment
SE2's amended petition significantly duplicates its initial petition and r:epeats
the same positions it took on the Confirmatory Order Modification, all of which
the Licensing Board found wanting to establish standing. SE2 had not shown
that it or its members will suffer a distinct and palpable harm that constitutes an
injury in fact within the zone of interests protected by the AEA that is caused
by the Emergency Preparedness Amendment
SE2 has added several new claims for standing into its amended petition. It
claims that the amendment deprives the LILCO Emergency Response Organization (LERO) of adequate effectiveness to meet the requirements of 10 C.F.R.
§§50.34, 50.47, 50.54, and Appendix E to Part 50 for a full-power operating
license. No further elaboration is provided.
This claim is inadequate for standing. LILCO's compliance with the regulations for a full-power operating license is not the issue. Shoreham is a defueled
facility and the issue is whether, within that context, the Emergency Preparedness Amendment will ensure compliance with the regulatory requirements. Furthermore, it is a bare allegation without the necessary specificity required to
show a particularized injury.
Petitioner also contends that the elimination of LERO destroys LILCO's
ability to ensure "a smooth evacuation" of the emergency planning zone in the
event of a radiological incident That is said to occur when the increased risk
of a radiological incident is combined with the increased risk of a radiological
incident due to the changed physical security plan.
The claim is defective because it fails to allege a cognizable injury in fact to
the organization or its members that can be remedied under the AEA. There is
no requirement in the regulation or elsewhere for "a smooth evacuation" of the
emergency planning zone.
. Also, Petitioner never explains why or how LILCO's alleged inability to
conduct "a smooth evacuation" would come about from the combination of the
Security Plan Amendment and the Emergency Plan Amendment license changes.
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These vague generalities do not show that a particularized injury would result
from the license amendments.
Members, in their affidavits claim that an accidental release of fission products
would be significanUy greater in adverse health and safety impacts absent the
presence of LERO. There is no explanation as to how this can occur from a
defueled plant with low burnup fuel on site and why they would be so harmed.
It is another unsupported generality incapable of supporting standing.
Petitioner, in the amended petition, raises as issues (a) whether the Licensee
furnished the Commission with a reasoned analysis, in compliance with Commission standards on the no Significant hazards consideration, and (b) whether
the 10 C.F.R. § 50.91(b) procedures were followed. Section 50.91(b) relates
to Commission public notice of proposed no significant hazards consideration
determinations.
Both LILCO and Staff have responded that a Licensing Board has no authority
to entertain such questions, citing 10 C.P.R. § 50.58 (b) (6). They are correct that
both issues are beyond the scope of this proceeding. Section 50.S8(b)(6) bars a
hearing on Staff's significant hazards consideration determination.
SE2 has not met the requirements for standing, as provided for in section
2.714(a)(2); therefore, its petition, as amended. to intervene and to hold a hearing
on the Emergency Preparedness Amendment is denied.
C.

School District's Amended Petitions

1. The Confirmatory Order Modification
School District's amended petition provides no information that would cure
any of the substantive deficiencies for standing found by the Licensing Board
in the original petition under NEPA and the AEA.
New matters in the amended petition include a claim by School District
that the lack of an environmental assessment or EIS deprives Petitioner and its
employee of the information that NEPA requires to be developed by the Staff
for the benefit of the general public and the decision makers.
The President of the Board of Education of the School Board provided an
affidavit that authorizes Petitioner to represent his interest. He asserts that his
right to have an opportunity for meaningful comment on the environmental consideration of the decommissioning proposal will be prejudiced if not completely
denied.
The President claimed to rely on presumed injury resulting from living within
2 miles of the facility and having propeny within a 50-mile radius of Shoreham.
The Licensing Board had previously found that the presumption of injury is
inapplicable in this proceeding.

442

School District's organizational interests are those of a ratepayer and tax
recipient. These economic interests do not qualify it for standing under NEPA
or the AEA.
Petitioner's and its employees' claim of a deprivation of information mandated by NEPA is vague and does not identify a cognizable palpable injury that
would provide a basis for organizational or representational standing.
School District's amended petition repeats the same positions we found
wanting in its original petition in LBP-91-1 or are identical to those in SE2's
petitions on the Confirmatory Order Modification that we discussed above and
found deficient.
School District's amended petition provides no new basis for the Licensing
Board to change its ruling that it has not been shown that Petitioner or its
members will suffer a distinct and palpable harm caused by the Confirmatory .
Order Modification that constitutes an injury in fact within the zone of interests
protected by NEPA or the AEA.
School District has not met the requirements for standing as provided for in
section 2.714(a)(2); therefore, its petition, as amended, to intervene and to hold
a hearing on the Confirmatory Order Modification is denied.

2.

The Security Plan Amendment

The School District's amended petition is duplicative of SE2's amended
petition, except for the affidavit of the President of the Board of Education.
Petitioner makes the same claim as SE2 that the reduction in physical security
of vital plant systems would increase the risk of radiological sabotage which
would adversely affect the radiological health and safety of its employee. The
School District identifies alleged sequences for harm that could result from the
reduction of security for a plant having "slightly radioactive fuel." It also claims
a lack of specificity because of no access to the security plan.
The affidavit of the President of the Board of Education repeats that the
School District's and his interests are economic. They want Shoreham to
contirrue to operate. He views the proposed amendment as a step in the
decommissioning process for which he claims entitIementto NEPA review. The
President views the proposed amendment as a threat to his personal radiological
health and safety. He resides, recreates, and works within a 50-mile radius of the
plant. The official claims that the proposed amendment, which allows reduction
in the security force, increases the probability of radiological sabotage and
increases the radiological hazard to the School District's students and employees.
The President is concerned that if Shoreham shuts down, oil-burning plants
will have to be built which will cause pollution and global warming which is
detrimental to his health.
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The Licensing Board has heard all of these positions previously because
of the duplicative nature of the School District's submittals. Petitioner has
not established standing under NEPA. Like SE2, we will not finally decide
School District's standing under the AEA on the licensing change at this time.
School District will be permitted to submit a contention or contentions on
alleged radiological harm to Petitioner's employee stemming from the Security
Plan Amendment, in accordance with section 2.714(b). The same conditions
permitting the SE2 filing are applicable to School DistricL

3.

Emergency Preparedness Amendment

School District's amended petition provides no basis for the Licensing Board
to change its ruling that it has not been shown that Petitioner or its members
will suffer a distinct and palpable harm, caused by the Emergency Preparedness
Amendment, that constitutes an injury in fact within the zone of interests
protected by NEPA or the ABA.
The petition is duplicative of School District's initial petition, as well as the
petition it filed on the Confirmatory Order Modification and SEZ's filings on
the same matters. We previously described in our Memorandum and Order of
January 8, 1991, why School District's arguments for standing are inadequate.
In summary, School District has not established an organizational interest
that is qualifying for standing. Its amended petition failed to identify any
particularized injury to itself or its members that can be traced to the Emergency
Preparedness AmendmenL It repeats positions previously advanced which have
been denied.
School District has not met the requirements for standing as provided for in
section 2.714 (a) (2); therefore, its petition, as amended, to intervene and to hold
a hearing on the Emergency Preparedness Amendment is denied.

v.

CONCLUSION

SE2 may file contentions, as prescribed under section 2.714(b), in the Confirmatory Order Modification, Security Plan Amendment, and the Emergency
Preparedness Amendment proceedings on the NEPA issue and in the Security
Plan Amendment proceeding on the AEA issue, as detailed in this Memorandum. The petitions for standing are otherwise denied.
School District may file contentions, as prescribed under section 2.714(b) in
the Security Plan Amendment proceeding on the AEA issue as detailed in this
Memorandum. The petitions for standing are otherwise denied.
The contentions will be considered at a prehearing conference whose agenda
will follow that prescribed in 10 C.F.R. 2.751(a).
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Contentions and answers will be required to be· filed sufficiently in advance
to ensure adequate preparation for the prehearing conference.

Order
Based upon all of the foregoing, it is hereby ordered:
That SE2 and School District may file contentions in the manner prescribed
in the Memorandum.
That SE2's and School District's petitions for standing beyond that for which
approval was granted for filing contentions, are hereby denied.
That contentions shall be filed, in hand, with the Licensing Board and the
participants, on June 21, 1991. LILCO shall file an answer, in hand, with the
Licensing Board and the participants, on July 5, 1991, and Staff shall file its
answer on July 12, 1991.
That the prehearing conference be held on July 23, 1991, at Haupauge, New
York.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Morton B. Margulies, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
May 23, 1991
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May 30,1991

MEMORANDUM AND ORDER
(Granting Licensees' Motion for Summary Judgment)
I.

BACKGROUND

In this order we grant Licensees' motion for summary judgment on the last
vestige of the issues involving radiological protective actions for the summer
population at the beaches near the Seabrook Station.1 The issue presented by
the motion pertains to whether the New Hampshire Radiological Emergency
Response Plan (NHRERP) currently provides for any type of sheltering for that
population in a general emergency at the Seabrook Station. The lengthy and

1 licensees' Motion for Summary Disposition of Record Clarification Directive in AlAB-939, March 29, 1991_
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complex history of this issue is summarized in our memorandum of March 12,
1991.2
It has previously been established that the State of New Hampshire does
not plan to employ sheltering genemlly as a protective action in the event of
a radiological emergency at Seabrook. Rather, the State employs a "shelterin-place" concept which means simply that those already at shelter when a
respective protective action recommendation is received remain there. All
others evacuate. Special provisions are made to evacuate the few who have no
tmnsportation available to them. A "shelter-in-place" protective action would
be selected only in extremely rare circumstances.]
In ALAB-939 the Appeal Board identified several concerns about the use
of a shelter-in-place protective action for the summer beach population. The
Appeal Board directed this board to ensure that the record was clear with respect
to those concerns. ALAB-939, 32 NRC 165, 178-80 (1990).
In the course of complying with that directive, it became apparent that, as
a consequence of October 1988 amendments to the NHRERP (after the close
of the relevant evidentiary record), all provisions for any form of sheltering,
including shelter-in-place, had been removed from the NHRERP for the summer
population at the beaches near the Seabrook Station in a general emergency.
Thus the concerns set out in ALAB-939 would be moot
We reported as much to the Appeal Board in LBP-91-8. There we certified
a question as to whether the respective amendmeOnts to the NHRERP and the
reliable information demonstmting that those amendments could be treated as
resolving the matters posed in ALAB-939. LBP-91-8, 33 NRC at 208-09.
The Appeal Board agreed that the concerns identified in ALAB-939 would
be resolved as moot provided that the ''record itself reflects that. • • sheltering
as a protective action for the general beach population ••• effectively has been
discarded as such an option." ALAB-945, 33 NRC 175, 177 (1991). The matter
was again left to this Board:
[TJo ensure, in the first instance, that the administrative record, as developed through
summary dispositioo or other appropriate procedural avenues, reflects any information
necessary to its resolution of the matters identified in ALAB·939.

Id. at 177-78. Since the record certified to the Appeal Board in LBP-91-8
already reflected reliable information sufficient to resolve as moot the matters
identified in ALAB-939, we infer that the Appeal Board in ALAB-945 would

2Memonndum (Certifying ALAB·939 Question), LBP·91·8. 33 NRC 197 (1991).
] SII IIMrally Memorandum IIId Order (Ruling on Certain Remlllded I!Id Rcl"crrcd IaI\lCl), LBP·9().I2, 31

NRC 427 (1990).
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require a recognized and traditional "procedural avenue" specified in the Rules
of Practice to establish the relevant facts.

II.

LICENSEES' MOTION

Licensees have employed an established procedural avenue, a motion for
summary disposition, pursuant to the provisions of 10 C.F.R. § 2.749, to resolve
the ALAB-939 matters. They submit a statement as to which. they state, there
is no genuine issue to be heard:
1. Sheltering is not a planned protective option under the NIIRERP for the general beach
population in ERPA-A in a general emergency or in any other foreseeable circumstance.

Motion at 3:'
In support of the statement, Licensees offer the following:
A.

Common Reference Document

1. A "Common Reference Document" was produced by Licensees in accordance with a January 24, 1991 Order of this Board. The document consists
of selected provisions of the NHRERP.
B.

Stipulation

2. Licensees offer a stipulation dated February 12, 1991, by all participating
parties, the State of New Hampshire, and FEMA that the Common Reference
Document is complete and accurate in that it contains all provisions in the
NHRERP and associated documents for protective actions to be taken in ERPAA in the event of a general emergency for the period since August 1986
through the date of the stipulation. The stipulation was a consequence of the
Board's January 24 Order. Together with the General Reference Document, the
stipulation settles any dispute as to the actual provisions of the NHRERP with
regard to protective actions for the beach population and the concerns stated in
ALAB-939.
We find as fact in this proceeding the following excerpt from our report to
the Appeal Board in LBP-91-8:
The Reference Document reveals that in the August 1986 venion of the NHRERP,
sheltering is recommended for portions of ERPA·A in a general emergency. Reference

4 ERPA.A is the area within 2 miles of the Seabrook Statim including the Athntic Ocean Beaches.
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Document at II. As late as the February 1988 version of the plan, sheltering remained a
protective option for the seasonal beach population in ERPA·A during a general emergency.
[d. at 35. Thereafter, beginning in October 1988, evacuation is always the protective action
for ERPA·A in general emergencies. No aspect of sheltering is provided for ERPA·A in a
general emergency. [d., e.g., at 64,79, 84, 85.
It should also be noted that the so-ca1led "Condition (I)" and "puff release" and their
various dimensions are not a part of the NHRERP. [d., passim. In the one place where
"shelter.in.place" is an option for.the balance of the plume exposure EPZ because of
evacuation constraints, the NHRERP cautions that at a general emergency, evacuation is
nevertheless the preferred protective action for ERPA·A. [d. at 85·86.

LBP-91-8, 33 NRC at 205.
C.

New Hampshire's Memorandum on ALAB-939

Licensees also ofTer a statement by the Deputy Attorney General of the State
of New Hampshire on the issue. R>Uowing ALAB-939, in response to our
request for advice, the State of New Hampshire stated that the planned protective
action for ERPA-A in a general emergency is evacuation. In particular, New
Hampshire "reaffirms ••• that with respect to Condition (1), the short duration
nonparticulate gaseous pufT release, evacuation - not shelter-in.place - is the
planned protective action,'"
D.

Mr. Iverson's Attestation

Mr, George L, Iverson is the Director of the New Hampshire Office of
Emergency Management On January 23, 1991, he attested to the accuracy
of the State's January 10, 1991 memorandum, supra. Tr. 28,493. Licensees
offer this attestation as additional support for the statement as to which there is
no genuine dispute.

m.

INTERVENORS' OPPOSITION

Intervenors oppose Licensees' motion by asserting a statement as to which
they believe there is a genuine issue to be heard.6
The statement consists of two subissues:
I. Whether sheltering is an anticipated and thus, planned, protective action option under
theNHRERP.

5 Memorandum oC!he State oC New Hampshire on ALAB·939. January 10, 1991, at 1·2.
liOpposition of !he Mass AG and NECNP to !he Licensccs' Motion for Summary Disposition, April 22. 1991,
at 9.
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2. Whether sheltering as it is presently a protective action option under the NHRERP
accomplishes the stated goal of maximizing dose savings for the beach population of ERPAA under the current provisions of the plan which contain no implementing procedures for
that option and which apparently distinguish between different classes of beach goen.

Intervenors' Opposition at 9.
As to the first subissue, Intervenors apparently forgot to limit the statement
to a general emergency at ERPA-A for the summer beach population. That is
the issue sent down in ALAB-939. 32 NRC at 179-80. There has never been a
question as to whether the NHRERP provides for a form of sheltering in other
portions of the 10-mile radius plume exposure pathway for Seabrook.' Since
it is appropriate to resolve uncertainties in favor of a party opposing summary
disposition, the Board infers the thoughts missing from subissue 1.
It is not so simple, however, to repair Intervenors' subissue 2. Its meaning
is not clear. It may be that Intervenors are attempting to restate the issue
remanded in ALAB-939. 32 NRC at 179-80. To add to the confusion, nowhere
in Intervenors' Opposition do they even allude to ALAB-945, where the Appeal
Board qualified the issue remanded in ALAB-939.1
Again, construing Intervenors' pleading in a light most favorable to them, we
read the subissues together to assert that "shelter-in-place" remains a planned
protective action option in the NHRERP for ERPA-A summer beachgoers in a
general emergency (subissue I); therefore, the issues remanded in ALAB-939
are not moot; thus they remain as genuine issues to be heard (subissue 2).
Intervenors submit the affidavit of Jeffrey Hausner in support of their statemenL Mr. Hausner is a self-employed emergency planning consultant. He
served as the Commonwealth of Massachusetts' principal official in the area of
radiological emergency response from January 1985 to April 1991. Mr. Hausner
is offered as an expert on the sheltering procedures of the NHRERP. Affidavit
at I, ~ V'
Mr. Hausner states that "[ilt appears that the State of New Hampshire does
anticipate implementing shelter as a protective action recommendation for the
population ••• of ERPA-A under certain conditions." Affidavit at 2, f 7. The

7 See ,'lUrally Refcrmce Document and Stipulation. See aLro Partial Initial Decision on the NlIRERP. LBP-8832, 28 NRC 667. 7S0-76 (1988) (Section 8, Sheltering of Beach Population).
8 ALAB-945, 33 NRC at In-78.
9 Contnry 10 the statement in his affidavit, Mr. Hausner'1 profeasiona1 resume was not attached 10 the copiea
Ierved upon the licensing Board. However, his affidavit itself eaub\ishea Ihreshold qua\ilicatiOlll as an expert.
Mr. Hausner'. Ie1'vice as the leading Massachusetts ndiological emergency planning official 'Panned the
litigation on Seabrook offsite emeJiency planning issues. But he played no role known 10 us in the resolution
of those blUes. The Massachuscus Attorney Oenen! represented 10 NRC adjudicators throughout the evidentiary
hearing that Massachusetts emeJiency planning officials had no information, and would not accept information,
about the Seabrook offsite ndiological emeJiency plans. We found this n:presentation to be incredible. Partial
Initial Decision, LBP-89-32, 30 NRC 375, 59S-96, 601-07 (1989).
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statement is correct with respect to a site area emergency. to But the sheltering
litigation on remand has been concerned with a general emergency. E.g .•
ALAB-924. 30 NRC 331. 363·64 (1989); Tr. 28,467-69. 28,471-73. 28,485.
28.487-88.28,494. The parties stipulated that the General Reference Document
was accurate and complete for the purposes of the remanded issue, and as can
be seen, the document deals throughout with protective actions at the general
emergency level. Mr. Hausner's statement, taken at face value. shows no genuine
issue to be heard.
Mr. Hausner may simply have overlooked the need to limit his opinion to
the general emergency level. although we would have expected a radiological
emergency planning expert with his credentials to be more careful in making
the argument he undertakes in his affidavit Assuming, for the purpose of
analysis, that Mr. Hausner is addressing protective action options in a general
emergency in ERPA-A, we need to understand his reasons for asserting that
"New Hampshire does anticipate implementing sheltering" in that circumstance.
He acknowledges that the NHRERP itself does not provide for sheltering
in ERPA-A and that the respective NHRERP procedures provide only for
evacuation. Affidavit at 2, , 8.
The only reasoning we can infer for Mr. Hausner's opinion that ''New Hampshire does anticipate implementing shelter as a protective action recommendation" is his reasoning that New Hampshire should do so because of the advantages of that option and because of the guidance in NUREG-0654/FEMA REP
1. Affidavit at 2-3, ,,3-10. But the Intervenors have lost that argument many
times, and they lose again today. LBP-88-32, 28 NRC at 775-76 (New Hampshire need only carefully consider sheltering option); ALAB-924, 30 NRC at
368 (implementing measures required so long as sheltering is a protective action
under the NHRERP); CLI-90-3, 31 NRC 219, 244 (1990) (pertinent regulatory
guidance does not require sheltering), afJ'd, Commonwealth of Massachusetts
v. NRC. 924 F.2d 311, 329-30 (D.C; Cir. 1991); ALAB-939, 32 NRC at 178
(Appeal Board remands do not direct planning officials to adopt sheltering of the
general beach population). Most recently the Appeal Board rejected virtually'
the identical argument by Intervenors in ALAB-945. 33 NRC at 177 n.l0, 178;
see also ALAB-747, 33 NRC 299, 337-38 (1991).
Licensees' statement as to which they assert there is no genuine issue to be
heard is supported by the administrative record of this proceeding. Intervenors'
opposition to Licensees' motion and Mr. Hausner's affidavit do not set forth
specific facts showing that there is a genuine issue of fact to be heard within the
scope of the remand in ALAB·939 and ALAB-945. See 10 C.P.R. § 2.749{b).

to SLltc of New Hampshire" Comments Regarding Applicants' Respmse to Licensing Baud OnIer of January
11,1990, Febru.try 16. 1990. with Ivmm and Wallace Affidavits atLlched.
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IV.

ORDER

Licensees' motion for summary disposition is granted. The directive in
ALAB-939 is resolved as moot.
THE ATOMIC SAFETY AND

LICENSING BOARD
Richard F. Cole
ADMINISTRATIVE JUDGE
Kenneth A. McCollom (by I.W.S.)
ADMINISTRATIVE JUDGE
Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda. Maryland
May 30. 1991
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

Docket No. 50-322

In the Matter of
LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

May 14,1991

The Director of the Office of Nuclear Reactor Regulation grants in part and
denies in part a petition filed by James P. McGranery, Jr., on behalf of the
Shoreham-Wading River Central School District and Scientists and Engineers
for Secure Energy, Inc. (SE2), requesting action with regard to the Shoreham
Nuclear Power Station, Unit 1. Specifically, the petition alleged that the storage
by the Licensee of certain reactor components on the south separator/reheater
roof raised questions as to whether the Licensee is violating NRC regulations and
a Confirmatory Order and that granting the Licensee's application for a license
amendment allowing shipment of these parts for burial would be contrary to
NRC requirements. The petition requested that the Commission issue a Notice
of Violation including a proposed civil penalty to the Licensee and order the
Licensee to implement a remedial plan to bring the Licensee into compliance
with the Confirmatory Order and other requirements and to ensure that these
reactor parts are properly preserved. The Director grants the petition to the
extent that it requests that the NRC take action to prevent the Licensee from
shipping the components for burial, and denies the Petitioners' requests that the
Commission issue a Notice of Violation and order the Licensee to implement a
remedial plan.
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RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING

The institution of proceedings pursuant to 10 C.P.R. §2.202 is appropriate
only where substantial health and safety issues have been raised.

DffiECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
On July 14, 1989, James P. McGmnery, Jr., filed a request with the Executive Director for Opemtions pursuant to 10 C.F.R. § 2.206 on behalf of the
Shoreham-Wading River Centrol School District requesting that action be taken
with regard to the Shoreham Nuclear Power Station, Unit 1 (hereinafter School
District Petition). The School District supplemented this Petition by a letter of
July 19, 1989. By letter of July 20, 1989, I acknowledged receipt of the School
District Petition. The School District responded to my letter by letter of July
21, 1989.
On July 26, 1989, Mr. McGranery filed a Petition on behalf of Scientists
and Engineers for Secure Energy, Inc. (SE2) (hereinafter SE2 Petition). The
Petition stated that SE2 adopted and incorpomted the July 14 request made
by the School District as supplemented on July 19 and July 21, 1989, and
requested that its Petition be consolidated with that of the School District. By
letter of August 21, 1989, I acknowledged receipt o(the SE2 Petition. A notice
was published in the Federal Register indicating that the Petitioners' requests
were under considemtion. S4 Fed. Reg. 36,077 (Aug. 31, 1989). On' July 31,
1989, and January 23, April S, May 4, November 14, and November 29, 1990,
additional supplements to the Petitions filed by the School District and SE2 were
submitted.
On December 20, 1990, I issued a Director's Decision under 10 C.P.R.
§ 2.206 (DD-9O-8, 32 NRC 469) resolving all of the issues raised in the School
District and SE2 Petitions! with the exception of those issues discussed in the
Petitioners' November 29, 1990 supplement, and stated that the issues mised in
that supplement would be addressed by a separate Director's Decision.
In their November 29 supplement, the Petitioners stated that the Long Island
Lighting Company (LILCO) had "recently" informed the NRC that it was
storing 137 fuel support castings and 12 peripheral pieces from the Shoreham
reactor vessel on the south separator!reheater roof above the turbine deck,

IOn August 4. 1989. Leonard Dickwil, Jr.• IUbmiucd a Petition on behalf of the Long Island Auociation requesting
action regarding the Shoreham facility similar to that requested by Mr. McGnncry and m similar bases. All of
the issues niscd in th.It Petition also were resolved in D1).90-8.
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causing LILCO to post a "high radiation area." According to the Petitioners,
those circumstances raised questions as to whether LiLco is violating NRC
-regulations and a Confirmatory Order issued on March 29, 1990, that required
continued maintenance of structures, systems, and components necessary for
full-power operation. The Petitioners also noted the pendency of a LILCO
application for a license amendment that would allow LILCO to ship these parts
for burial to the low-level waste storage facility at Barnwell, South Carolina.
The Petitioners alleged that such a license amendment would be contrary to
"the decision reached by the Commission on recommendations of SECY-89247," other regulatory requirements of 10 C.F.R. Chapter I, the Low-Level
Waste Policy Amendments Act of 1985, and the National Environmental Policy
Act of 1969, as amended (NEPA), and that an attempt to bury these parts
before issuance and judicial review of a possession-only license would violate
section 236 of the Atomic Energy Act, 42 U.S.C. § 2284, which provides for
criminal penalties for certain acts relating to sabotage of nuclear facilities or fuel.
Consequently, the Petitioners requested that the Commission issue a Notice of
Violation including a proposed civil penalty and a remedial action plan to bring
LILCO into compliance with the Confirmatory Order and other requirements
and to ensure that these reactor parts are properly preserved.
I have now completed my evaluation of the Petitioners' supplement of
November 29, 1990. I have determined, for the reasons set forth below, that the
Petition should be granted in part and denied in part.
BACKGROUND
On February 28, 1989, LILCO entered into an agreement with the State of
-New York to transfer its Shoreham assets to an entity of the State of New York
for decommissioning (Transfer Agreement). However, LILCO continued to seek
from the NRC issuance of a full-power license to operate the Shoreham Station.
On April 21, 1989, the NRC issued fucility Operating License No. NPF-82 to
LILCO, which allows full-power operation of the Shoreham plant. On June
28, 1989, LILCO's shareowners ratified LILCO's Transfer Agreement with the
State of New York.
Consistent with the Transfer Agreement, which prohibits LILCO from further operating the Shoreham facility, LILCO began to defuel the facility on
June 30, 1989, completed defueling on August 9, 1989, and reduced its operating and support staff. On· September 19, 1989, LILCO submitted a letter to the
NRC committing to protect those systems not required for safety in the defueled
mode but necessary for full-power operation consistent with NRC regulations
and LILCO's license obligations. Further, LILCO is discontinuing customary
maintenance for systems that LILCO considers unnecessary to support opera-
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tion when all the fuel is placed in the spent fuel pool, by deenergizing and
protecting these systems rather than maintaining them in a condition ready for
operation. On January 12, 1990, LILCO submitted a letter to the NRC in which
LILCO stated that it would not place nuclear fuel back into the reactor without first receiving the NRC's approval. On March 29, 1990, the NRC issued
a Confirmatory Order. (55 Fed. Reg. 12,758 (Apr. 5, 1990» that prohibits the
Licensee from placing fuel back into the reactor vessel without first receiving
approval from the NRC and that further states the following:
This Confinnatory Order in no way relieves the licensee of the lenns and conditioos of its
operating license or of its commitments covering the continued maintenance of structures,
systems, and components outlined in its letter of September 19, 1989.

On June 28, 1990, LILCO and the Long Island Power Authority (LIPA)
submitted a joint application for an amendment to LILCO's license to authorize
the transfer of the Shoreham facility to LIPA. That application is still pending
before the Staff. A notice regarding this application was published in the Federal
Register on March 20, 1991 (56 Fed. Reg. 11,781)..
By letter of November 8, 1990, LILCO informed the Staff that it intended
to ship 137 fuel support castings and 12 peripheral pieces to the low-level
radioactive waste repository at Barnwell, South Carolina, before December
7, 1990. On November 14, 1990, the Staff responded to LILCO's letter of
November 8, by informing LILCO that such an activity requires the NRC's
authorization and that the Staff was processing its letter of November 8 as
a request for an amendment to its license. After reviewing this request, the
Commission determined to deny the request for amendment and published a
Notice of Amendment Denial in the Federal Register on April 12, 1991. (56
Fed. Reg. 16,132).
DISCUSSION
The Petitioners alleged that LILCO is storing 137 fuel support castings
and 12 peripheral pieces from the Shoreham reactor vessel on the south
separator/reheater roof above the turbine deck, causing the Licensee to post, in
accordance with 10 C.F.R. Part 20, the only "high radiation area now in effect at
the plant." The Petitioners alleged that this action raises questions as to whether
LILCO is violating NRC regulations and the March 29, 1990 Confirmatory
Order requiring continued maintenance of structures, systems, and components
necessary for full-power operation.
The Staff has determined that LILCO's storage of the 137 fuel support
castings and the 12 peripheral pieces on site does not violate the Shoreham
license or any other NRC requiremenL In particular, the onsite storage of
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these components does not violate the Confirmatory Order of March 29, 1990,
because the storage of the components was not prohibited by that Order. The
March 29th Order prohibited only the placing of nuclear fuel into the Shoreham
reactor vessel without prior NRC approval. Although the Order emphasized
that it in no way relieved the Licensee of complying with its license or its
commitments of September 19, 1989, regarding maintenance of structures,
systems, and components, the storage of the components is not inconsistent
with the Shoreham license or those commitments. LILCO's storage of these
components is consistent with its commitment in its September 19, 1989 letter
to protect systems not required for safety in the de fueled mode but necessary for
full-power operation on a cost-effective basis consistent with NRC regulations
and LILCO's license obligations pending plant disposition.
The Petitioners further alleged that a license amendment allowing LILCO
to ship these parts for burial would be contrary to "the decision reached
by the Commission on recommendations of SECY-89-247," other regulatory
requirements of 10 C.F.R. Chapter I, the Low-Level Waste Policy Amendments
Act of 1985, and NEPA, and that an attempt to bury these parts while LILCO
possesses a full-power license would violate section 236 of the Atomic Energy
Act. Consequently, the Petitioners request that the Commission take prompt
action to investigate LILCO's conduct, and correct and prevent alleged violations
of the Atomic Energy Act and NEPA.
After a careful review of LILCO's request to ship the fuel support castings
and peripheral pieces of the Shoreham reactor vessel for burial, the Staff
concluded that the request cannot be approved. Specifically, the Staff concluded
that LILCO's request was premature while LILCO still possesses a full-power
operating license. Accordingly, on April 12, 1991, the NRC issued a Notice of
Denial of Amendment to Facility Operating License and Opportunity for Hearing
(56 Fed. Reg. 16,132) and an associated safety evaluation (dated April 12, 1991),
which denied LILCO's request. Therefore, to the extent that the Petition requests
that the Commission take action to prevent LILCO from shipping the 137 fuel
support castings and 12 peripheral pieces off site for burial while still possessing
a full-power license, that aspect of the Petition has been granted. In view of
the denial of LILCO's request for the amendment to its license to allow the
shipment of these components for disposal prior to issuance of a possessiononly license, it is not necessary to address the Petitioners' specific assertions
that such an amendment would be contrary to the Commission's decision on
recommendations of SECY-89-247, the regulatory requirements of 10 C.F.R.
Chapter I, the Low-Level Waste Policy Amendments Act of 1985, and NEPA,
and that burial of these parts would violate the Atomic Energy Act.
The Petitioners also assert that the Commission should take prompt action
to investigate LILCO's conduct and correct and/or prevent alleged violations of
the Atomic Energy Act and NEPA, and issue a Notice of Violation, including a
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proposed civil penalty, to LILCO. However, as explained above, the components
are presently being preserved in onsite storage in compliance with LILCO's
September 19, 1990 commitment letter, the March 29, 1990 Confirmatory Order,
the Shoreham license, and all other NRC regulations. Because the Licensee is
complying with the Confirmatory Order and other requirements, there is no basis
to issue a Notice of Violation, including issuance of a proposed civil penalty.
Therefore, to the extent that the Petition requests that the Commission take
enforcement action including issuing a Notice of Violation and proposed civil
penalty to LILCO, the Petition is denied.
Finally, the Petitioners assert that the NRC should issue a remedial action
plan to bring LILCO into compliance with the Confirmatory Order and other
requirements to ensure proper preservation of these reactor internal components.
However, these components are presently being maintained and preserved in
accordance with all regulatory requirements, the storage of these components
has not violated any regulatory requirements, and no substantial health and safety
issues have been raised. Consequently, to the extent that the Petition requests
that the Commission issue a remedial action plan to LILCO, the Petition is
denied.2
CONCLUSION
For the reasons stated above, I find that, to the extent that the Petition requests
that the Commission take action to prevent LILCO from shipping certain fuel
support castings and peripheral pieces from the Shoreham reactor vessel to the
Barnwell, South Carolina, low-level waste storage facility for burial, the Petition
is granted.
With regard to the Petitioners' request that the Commission issue a Notice
of Violation, including a proposed civil penalty, there are no violations of NRC
requirements that would provide a basis for such action. With respect to the
Petitioners' request that the Commission order LILCO to implement a remedial
action plan, the institution of proceedings pursuant to 10 C.F.R. § 2.202 is
appropriate only where substantial health and safety issues have been raised
(see Consolidated Edison Co. of New York (Indian Point, Units I, 2, and 3),

2Petitioners incorpol1ltc by rcf'=ce. November 29,1990 rubmission in cmnection with \he Staff catsidcntion
of \he Licenscc', request 10 ,ubmil \he ractor componenll Cor burial ("Comment at Proposed No Signific:anl
Hazuds Considcntion DeIcnnin.tion. Requcsi Cor Hearing, Notice or Intcnl 10 Intervene, and Opposition 10
Issuance or Amendmenl by and on Behalf oC Shoreham-Widing River Central School DiJIricI and Scicntisll and
Engineers Cor Secure Energy. Inc.•" as com:cICd .nd aupplcmented). The Slaff has !eVicwcd \his documenl and
determined \hal no .dditional inform.tion has been provided which was not catsidClCd in cIcI=ining 10 deny \he
Licenscc', request. Becauac \he Licensee', requesllo ship Ihcse componenll .1 this lime while in poucssion or •
full·power license has been denied, it is nol necessary 10 .ddn:ss in this dccision.\he argumenll in \he Petitioncn'

November 29, 1990 IUbmission.
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CLI-75-8, 2 NRC 173, 175 (1975); Washington Public Power Supply System
(wpPSS Nuclear Project No.2), 00-84-7, 19 NRC 899, 923 (1984». This is
the standard that I have applied to the concerns raised by the Petitioners in this
decision to determine whether a remedial action plan should be ordered. For
the reasons discussed above, I conclude that the Petitioners have not raised any
substantial health and safety issues. Accordingly, this request is denied.
Accordingly, the Petition is granted in part and denied in part. A copy of
this Decision will be filed with the Secretary for the Commission's review in
accordance with 10 C.F.R. § 2.206(c).
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 14th day of May 1991.
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Docket No. 50·322

In the Matter of

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

June 12, 1991

The Commission considers Petitioners' "stay" motion as a motion to reconsider two earlier holdings; and to hold further Shoreham·related proceedings
in abeyance. The Commission declines to reconsider its decisions in CLI·9o8 and CLI·91-2; it further denies Petitioners' requests for the NRC Staff to
cease review of pending matters and to hold all future Shoreham proceedings
in abeyance. The Commission thereby approves the Staff's recommendation
to issue a "possession-only" license for Shoreham, subject to an administrative
stay.

RULES OF PRACTICE:

STAY OF AGENCY ACTION (CRITERIA)

The NRC's "stay" criteria found at 10 C.F.R. § 2.788(e) are designed for
those situations in which parties before the Commission seek to "stay" the
effectiveness of a decision that has already occurred, pending some additional
event - generally. further appeal within the NRC's adjudicatory system.
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RULES OF PRACTICE:

FORM OF MOTION

In considering a petitioner's filing. the Commission will look at the nature
of the pleading before it. not to the fashion in which it is styled.

RULES OF PRACTICE:

LIMITS ON PARTICIPATION

A party that has not attempted to intervene under 10 C.F.R. §2.714(a)(I). or
to participate under 10 C.F.R. § 2.71S(c). may only proceed under the amicus
. provisions of 10 C.F.R. § 2..71S(d).

RULES OF PRACTICE:

STAY OF AGENCY ACTION (CRITERIA)

In circumstances where a petitioner's pleading. when viewed correctly. is
not a "stay request" as that term is properly defined. reliance on 10 C.F.R.
§ 2.788(e) is inappropriate. and analysis of the traditional four "stay criteria" is
unnecessary.

RULES OF PRACTICE: REQUESTS TO HOLD COMMISSION
ACTION IN ABEYANCE
RULES OF PRACTICE:
REQUEST)

STAY OF AGENCY ACTION (NATURE OF

Where a pleading requests the Commission not to take action in the future.
that request is properly considered as a "Motion to Hold in Abeyance." not as
a "Motion for Stay."

RULES OF PRACTICE:
REQUEST)

STAY OF AGENCY ACTION (LENGTH OF

Where a petitioner's request is not properly filed under 10 C.F.R. § 2.788(e).
the Commission will not reach the question of whether petitioner's entire original
pleading should have been stricken as being in excess of the lO-page limit
provided in 10 C.F.R. § 2.788(d).

RULES OF PRACTICE:

STANDING TO PARTICIPATE

The party that will receive a nuclear plant in a sale is a party to the proceeding
to transfer the license.
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RULES OF PRACTICE:

MOTIONS (REPLIES TO RESPONSES)

Under the Commission's regulations at 10 C.F.R. §2.730, a party has no
right to file a reply to the responses to their motions. Such a reply is permitted
only at the discretion of the • • • Secretary or the Assistant Secretary.
RULES OF PRACTICE:

MOTIONS (REPLIES TO RESPONSES)

In exercising its discretion to permit a party to file a reply pleading, the Commission emphasizes that the number of pages filed by respondents is irrelevant
to that decision. Movants are expected to anticipate potential arguments and
lengthy responses and to frame their opening pleadings accordingly.
NRC:

SCOPE OF AUTHORITY

In its earlier decisions in which it found that NEPA only requires the NRC
to consider alternative melhods of decommissioning, the Commission reiterates
that that portion of the decision was based upon the nalure of the action in
question, not on the likelihood of the action occurring.
OFFICIAL NOTICE OF FACTS
Lacking a basis to look behind a licensee's statement, the Commission must
accept that licensee's declaration at face value.
DECOMMISSIONING:

RIGHT TO DECOMMISSION FACILITY

A licensee is capable of deciding to decommission a nuclear facility at any
time in the operating life of the plant
RULES OF PRACTICE: REQUESTS TO HOLD COMMISSION
ACTION IN ABEYANCE
If a decision on a pleading before a tribunal other than the NRC will have
no impact on the NRC proceeding, there is no reason for the NRC to hold its
proceeding in abeyance.
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OPERATING LICENSE AMENDMENTS:
HAZARDS CONSIDERATION

NO SIGNIFICANT

A license amendment may be issued as immediately effective when the
Staff makes a finding that the amendment involves "no significant hazards
considerations:'

OPERATING LICENSE:
EFFECTIVE)

AMENDMENTS (IMMEDIATELY

An "immediately effective" amendment changing a license to a ''possessiononly" license may be issued without prejudice to Petitioners' rights in the license
amendment proceeding before the Licensing Board.

NRC:

SUPERVISORY AUTHORITY

To permit the orderly processing by the Court of Appeals of an anticipated
request to stay any NRC action, the Commission has the discretion to issue an
administrative stay of the effectiveness of that action in order to allow orderly
judicial review.

MEMORANDUM AND ORDER
I.

INTRODUCTION

This matter is before the Commission on a pleading by the Shoreham-Wading
River Central School District ("School District") and the Scientists and Engineers
for Secure Energy ("SE2'') GointIy "Petitioners") styled as a "Joint Motion to
Stay or Vacate License Issuance and Other Matters." Briefly stated, the Joint
Motion requests the Commission (1) to refrain from issuing a "possession-only"
license or "POL" for the Shoreham facility; (2) stay further proceedings by the
Atomic Safety and Licensing Board (''Licensing Board"); and (3) stay further
NRC Staff review of other pending applications for related amendments to the
Shoreham license, while awaiting the outcome of pending litigation before the
New York Court of Appeals regarding the Shoreham facility.
We have received responses from the NRC Staff, the Long Island Lighting
Company ("LILCO''), the Long Island Power Authority (''LIPA,,), and Mario
M. Cuomo, Governor of the State of New York (collectively ''respondents'').
We have entered an order granting Governor Cuomo's unopposed motion to file
his response as an amicus.pleading under 10 C.F.R. §2.71S(d). LIPA, while
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not officially a party to any adjudicatory proceeding currently pending before
the Commission, has declined to file its response as an amicus, asserting that it
has a right to file as a participant because it alleges that it "will be" a party to
several of the proceedings that the Petitioners wish to have stayed. In reply to
the four responses filed by the Staff, LILCO, LIPA, and Governor Cuomo, the
Petitioners have filed a motion for leave to file a "reply" pleading, responding
to various arguments raised by LILCO, LIPA, Governor Cuomo, and the Staff.
The Staff and LILCO have responded in opposition to the motion for leave to
file the "reply."
After due consideration, we have determined that the Petitioners' pleading
does not properly constitute a "stay" motion as that term is defined in our
regulations. Instead, Petitioners' pleading is more properly considered as (1) a
motion for reconsideration of two earlier decisions, and (2) a motion to hold
in abeyance current and possibly future proceedings dealing with Shoreham.
We have then decided as a matter of discretion to consider LIPA's response
as an amicus pleading in response to the first motion and as a party to the
second motion. In addition, we have decided to consider the Petitioners' "reply."
Thming finally to the main issue before us, we have denied the motion for
reconsideration and we have also denied the motion to hold all other Shorehamrelated proceedings in abeyance.

II.

PREVIOUS COMMISSION PROCEEDINGS

This Order is simply the latest in a long line of Commission orders dealing
with the Petitioners' attempts to block the sale and possible decommissioning
of the Shoreham facility. Petitioners' basic argument is that the National Environmental Policy Act ("NEPA") requires the NRC to publish an Environmental
Impact Statement ("EIS") considering "resumed operation" of Shoreham as an
alternative to decommissioning. Petitioners further allege that this NEPA duty
must be discharged immediately because of preliminary activities by the NRC
Staff.
We have disagreed with Petitioners' basic NEPA theory. E.g., CLI-9O8, 32 NRC 201 (1990). aJJ'd on reconsideration, CLI-91-2, 33 NRC 61
(1991). Moreover, we issued further guidance regarding the relationship of
the ''possession-only'' license and a decommissioning plan when forwarding
Petitioners' requests to intervene in LILCO's request for a "possession-only"
license to the Licensing Board. CLI-91-1, 33 NRC 1 (1991).
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III.

NEW YORK JUDICIAL PROCEEDINGS

The proceedings before the New York Court of Appeals are three related
challenges to a Settlement Agreement between the State of New York and
LILCO. The Settlement Agreement resolved the opposition of the State of New
York, the County of Suffolk, and the Town of Southampton to the licensing
of Shoreham. The Agreement provided, inter alia, that Lll..CO would not
operate Shoreham as a nuclear plant; instead, LILCO agreed to sell Shoreham for
$1.00 to LIPA, which was established to obtain and decommission Shoreham.
In return, LILCO received numerous financial benefits, including various tax
benefits from the New York state government and favorable rate increases from
the New York Public Service Commission. See generally CLI-90-8, 32 NRC at
204-05. Petitioners and other parties attacked the Settlement Agreement in the
New York courts on various grounds including violations of substantive New
York law and the state's constitution.
Initially, the Settlement Agreement was upheld in unanimous opinions by
the New York Supreme Court and the Appellate Division. See Citizens for
an Orderly Energy Policy v. Cuomo, 144 Misc. 2d 281 (N.Y. Sup. Ct. 1989),
afJ'd, 159 A.D.2d 141, 559 N.Y.S.2d 381 (A.D. 3 Dept. 1990); Dollard v.
Long Island Power Authority, 159 A.D.2d 141,559 N.Y.S.2d 381 (A.D. 3 Dept.

1990); Nassau SufJolk Contractor's Ass' n, Inc. v. Public Service Commission,
_ A.D.2d - . 559 N.Y.S.2d 393 (A.D. 3 Dept. 1990). Moreover, the Appellate
Division denied permission to appeal in all three cases. See, e.g., Nassau SufJolk,
permission denied, 76 N.Y.2d 982, 563 N.Y.S.2d 769 (1990). However. the
New York Court of Appeals granted leave to appeal in all three cases. See _
N.Y.2d --. _ N.Y.S.2d _ (Feb. 19. 1991). Oral argument in all three cases
is scheduled for September 11. 1991.
IV.

ARGUMENTS OF THE PARTIES

Petitioners' argument centers on the action by the New York Court of
Appeals. The Court of Appeals granted "leave" to appeal under standards that
appear to mirror the certiorari provisions of the U.S. Supreme Court. In their
"Stay Request," Petitioners provide statistics for the year 1989 as published
in official court publications which indicate that in such situations, the Court
of Appeals reverses approximately 40% of those decisions that it reviews and
modifies approximately 4% more. Petitioners provide calculations to support
their argument that the 40% rate of reversal, when combined with three separate
cases being appealed, constitutes over a 70% chance that one of the three cases
involving the Shoreham agreement may be reversed. Thus, argue the Petitioners,
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they have demonstrated that they have a "probability of success on the merits"
of their appeals justifying a stay of further Commission proceedings.
After asserting that they satisfy the remaining "stay" criteria found in 10
C.F.R. § 2.788, i.e., irreparable injury, lack of injury to others, and the public
interest, the Petitioners argue that the Commission should "stay" all Shorehamrelated actions pending the outcome of the New York proceedings. They assert
that if the agreement is vacated, our decisions in CLI-90-8 and CLI-91-2, supra,
will be undercut extensively, if not voided altogether. Thus, they argue, the
NRC should defer action pending a decision by the New York Courts out of
"comity," citing Kaiser Steel Corp. v. W.S. Ranch Co .• 391 U.S. 593 (1968).
Furthermore, Petitioners argue that the NRC is the only forum in which they
can seek such a stay because the New York Rules of Court do not allow for
stays pending appeal by the New York Court of Appeals.
The respondents appear not to disagree with the Petitioners' central observation - that the Court of Appeals reverses a substantial portion of cases that it
accepts under its certiorari standard - although they take issue with the calculation of the 70% figure. I Instead, they argue that the NRC expressed two separate
holdings in CLI-90-8 and CLI-91-2: first, that the NRC has no control over the
private decision to close Shoreham and thus NEPA does not require an analysis
of "resumed operation" as an alternative to decommissioning; and second. that
resumed operation is not a "reasonable alternative" to decommissioning because
it is "speculative." Respondents appear to concede that a decision by the New
York Court of Appeals might impact the second alternative holding, but they
contend that such a decision would not affect the first holding. Thus, they argue, a decision vacating the Settlement Agreement will not remove the legal
underpinnings of the Commission's position.
Moreover, LILCO states in its response that it will never operate the plant
under any circumstances. i.e., that there is no chance that any action by the
Court of Appeals vacating the Settlement Agreement will ever prompt LILCO
to operate the plant. Accordingly. LILCO and the other respondents argue that
resumed operation still is not a "reasonable alternative" to decommissioning.
Therefore, argue the respondents, because a decision by the Court of Appeals
will not force resumption of operations, there is no need to "stay," or hold in
abeyance, any other Shoreham.related proceedings.

I AdditionaUy. while respondents appear to argue that the New Yorl< Court oC Appeals Ilwu/d have authority to
issue IUYs on maUer1 beCore it, and that Petitioners should attempt to exhaust such avenues, we find no ciution
to any authority that the Court oC Appeals tlo~.r have such authority:
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V.
A.

ANALYSIS

Characterization of Petitioners' Request

Initially, we are not satisfied that Petitioners' pleading is actually a "stay"
request as defined in our regulations. True, the Petitioners' pleading is styled
as a "stay request" and asks for a "stay" of all current and future Commission,
Staff, and Licensing Board actions. However, our "stay" criteria found at 10
C.F.R. § 2.788(e) are designed for those situations in which parties before the
Commission seek to "stay" the effectiveness of a decision that has already
occurred, pending some additional event - generally, further appeal within the
NRC's adjudicatory system. Here, neither the Commission nor the NRC Staff
has yet taken any action on any of the matters that the Petitioners wish to have
delayed that have any "final" consequences.
Instead, Petitioners' request is more in the nature of (I) a "motion to
reconsider" and (2) a "motion to hold in abeyance." The "motion to reconsider"
aspect of the request asks us to reconsider - again - our hol1ings in CLI90-8, as affirmed by CLI-91-2, on the basis of "newly discovered" information,
i.e., the recent decision by the New York Court of Appeals to, in effect. grant
cerliorari to the Petitioners and others in their attempt to overturn the settlement
agreement between LILCO and the State of New York on the basis of New York
law._Meanwhile, the "motion to hold in abeyance" aspect asks us to order that
all oilier Commission, Licensing Board, and Staff activities regarding Shoreham
be held in abeyance pending the outcome of the New York judicial proceedings.2
We will consider both motions separately in sections "0" and "E" below.

n.

LIPA's Pleading

LIPA filed its response to the Petitioners' "Joint Petition" without a request
for leave to file as an "amicus" under 10 C.F.R. §2.71S(d) because it asserts
that it has an interest in several of the actions that the Petitioners seek to have
held in abeyance. However, LIPA has not formally intervened in any of the
matters now pending before the Commission or the Licensing Board, i.e., either
(1) the Petitioners' request for hearings regarding the three matters at issue in
CLI-90-8 and CLI-91-2, or (2) the Petitioners' request for a hearing regarding
the requested ''possession-only'' license. See CLI-9l-t. By this time, the period
for timely intervention in those proceedings has expired.

2 Because, viewed c:orreclly, the original "loint Petition" it not I "suy ftlCjucst" .. thlt term is properly defined,
re1iInce on section 2.788(e) it irlIppropriatc Ind analysis or the tnditional rour "suy criteria" is unnecessary.
Therefore. because the Petitioners' ftlCjuest is not properly filed under section 2.788(e), we will not reach the
question - correclly raised - or whether Petitioners' entire original pleading should hive been stricken IS being
in excess or the 1G-page limit provided in 10 C.F.R. § 2.788(d).
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In view of the above, LIPA can only proceed in these matters as an amicus
under section 2.71S(d) by satisfying the five criteria for late intervention under
10 C.F.R. § 2.714(a)(I)(i)-(v), or by seeking to participate as an interested
government agency under 10 C.F.R. § 2.71S(c). Because LIPA has not attempted
to intervene under section 2.714(a)(I), or to participate under section 2.71S(c),
the only course left to it is to proceed in these matters under section 2.71S(d).
However, LILCO and LIPA have submitted a request to transfer Shoreham from
LILCO to LIPA. The Staff has noticed this request in the Federal Register, see
56 Fed. Reg. 11,768 (Mar. 20, 1991), and both Petitioners have filed petitions for
intervention and requests for hearings. See Petitions of Apri119, 1991. LIPA is
certainly a party to that proceeding. Thus, as a matter of Commission discretion,
we have filed LIPA's response as an amicus pleading under section 2.71S(d) to
the motion for reconsideration and as a party's response to the motion to hold
pending proceedings in abeyance.
C.

Petitioners' Reply

Petitioners seek to file an additional pleading as a "reply" to· the responses
of LILCO, LIPA, Governor Cuomo, and the Staff. The Petitioners argue that
the respondents filed a "blizzard" of paper in response to the Petitioners' initial
pleading and that the respondents raised arguments that were unanticipated.
The Petitioners' initial pleading was hardly a model of brevity. In any event,
the Petitioners have no right to file a reply to the responses to their motions.
"The moving party shall have no right to reply [to a response or "answer" to
a motion] except as permitted by the • • • Secretary or Assistant Secretary."
10 C.F.R. § 2.730. Nevertheless, after reviewing the Petitioners' reply, we find
that it contributes to our understanding of Petitioners' arguments. In fact, it
presents the Petitioners' arguments more cogently than the original pleading.
Thus, while we do not wish to provide incentive to future movants to file
additional and unnecessary pleadings, we have decided to accept Petitioners'
''reply'' pleading in this instance. We emphasize that the number of pages filed
by respondents is irrelevant to our decision here. We expect future movants to
anticipate potential arguments and lengthy responses and to frame their opening
pleadings accordingly.
D.

Petitioners' Motion for Reconsideration

Succinctly stated, Petitioners first argue that: (1) the New York Court
of Appeals has granted leave to appeal in the three Shoreham-related cases
filed in New York when the Appellate Division of the New York Supreme
Court denied leave to appeal; (2) that in those instances in which the Court
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of Appeals grants leave to appeal in this manner, it reverses the decision of
the lower court in a substantial number of eases; and thus, (3) the status of
the Settlement Agrecment is open to serious question. Then, the Petitioners'
argument continues, because the status of the Settlement Agreement is open to
serious question, the Commission's decisions in CLI-90-8 and CLI-91-2 are in
doubt because those decisions were based upon the validity of the Settlement
Agreement. Specifically, Petitioners argue that the Commission's first holding
in CLI-90-8 and CLI-91-2 - that the decision not to operate Shoreham is
not a federal decision - is seriously undercut and the second holding - that
"resumed operation" is not a "reasonable alternative" - is destroyed altogether.
While we find the Petitioners' statistieal argument to be confusing and, to
the extent that it is clear, incorrect, we acknowledge that there is certainly a
''nontrivial'' possibility that the Settlement Agreement may be either modified
or vacated. Indecd, respondents do not challenge this rather obvious conclusion.
Nevertheless, such a decision modifying or vacating the Settlement Agreement would not have an adverse impact on our primary holding, i.e., that the
decision not to operate Shoreham is a private decision and that NEPA only
requires the NRC to consider alternative methods of decommissioning. See
CLI-90-8, 32 NRC at 207-08; CLI-91-2, 33 NRC at 70-71. That portion of
our decision was based upon the nature of the action in question, not on the
likelihood of the action occurring. Any decision not to operate Shoreham will
still be made by LILCO (or LIPA) and will still be a private decision, regardless
of the probability of its occurrence. Thus, as a starting point for our analysis,
this independent basis for our prior decision will be unaffected by any New
York Court of Appeals' decision on the validity of the Settlement Agreement3
As to our second holding, we note that LILCO has now stated that, regardless
of the outcome of the New York litigation, it is committed not to operate
Shoreham under any circumstances. See LILCO Response at 10. Petitioners
characterize that response as merely "arm waving," and allege that LILCO is
"contractually obligated" to make that assertion. See Joint Reply at 3 n.3.
However, the Commission has no basis to look behind LILCO's statement, and,
accordingly, we will accept LILCO's declaration at face value. Given this, we
see no compelling reason to reconsider our view that resumed operation of
Shoreham is remote and speCUlative.

3 Petitioners argue !hat !he NRC has found !hat, ""but for" a legally valid seu.lement agreement, ULCO "would
not be able to scclt pcnnission to decommission !he facility." Su CU·91·2, 33 NRC at 71. Su 10int Petition at
19. Quite simply, !he Commission did not intend to rule IIlat a legally valid Settlement Agreement is a necessary
prerequisite to an application to decommission Shoreham. Cearly, ULCO', ability to decide to dccanmission
Shoreham docs not rest on !he effectiveness of !he Settlement Agr=nent. ULCO - or any licensee, for IIlat
matter - is capable of deciding to decommission a nuclear facility at any time during the operating life of !he
facility. Our wording in CU·91·2 should not be interpreted in a manner IIlat is inconsistent wi!h !hat position.
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E.

Petitioners' Motion to Hold in Abeyance

Essentially, Petitioners argue that because the issues before the New York
Court of Appeals are central to the decisions to be made in this case, and
because there is no mechanism by which they can seek a stay before the New
York Court of Appeals, the Commission should stay all further adjudicatory
proceedings and Staff actions pending a decision by that court. We cannot
agree. As we noted above, we find that there is no basis to change our ruling that
NEPA does not require consideration of "resumed operation" as an alternative to
decommissioning. Thus, there is nothing before the New York Court of Appeals
that is central to our decisions.4

VI.

THE "POSSESSION·ONLY" LICENSE

LILCO has sought an amendment to the Shoreham license that changes the
license from one that authorizes LILCO to "possess, use, and operate" Shoreham
to one that authorizes LILCO to "possess, use, but not operate" Shoreham. See
CLI·91·I, 33 NRC at 3. The Staff proposes to issue the license amendment as
imqlediately effective, after making a finding that the amendment involves "no
significant hazards considerations." See 55 Fed. Reg. 34,098 (Aug. 21, 1990).
Petitioners have filed comments opposing the Staff's proposed finding and have
requested a hearing and intervention. See CLI·91·I, supra. We have forwarded
the requests to intervene to the Licensing Board for further action as appropriate.
See ide at 7.
The NRC Staff has now recommended that it be allowed to issue such a
license amendment. See SECY-91-129 (May 13, 1991). The Staff served a
copy of that paper on all interested parties, including Petitioners. See 10 C.F.R.
§ 2.781(a)(2). The Petitioners have had an opportunity to file comments in
response to the Staff's recommendation. After due consideration, we hereby
approve the Staff's recommendation that it be allowed to issue the license
amendment, without prejudice to Petitioners' rights in the license amendment
proceeding before the Licensing Board. Cf. 10 C.F.R. § 2.764.

VII.

ADMINISTRATIVE STAY

We understand that Petitioners may seck judicial review of this action and,
in the process, may seek a judicial stay of our action authorizing the issuance
·We assume. Cor purposes oC discussion. that Petitioners com:ctly state New York law reglrding the availability
of Itaya before the New Yolk Coun of Appeals. As we noo.cd earlier. see n~ 1. 8Ilpra, respoodcnlS argue that
the Coun of Appeals should have such authority, but they never artinnativcly ltate - with citation - that the
Coun of Appeals does have such authority.
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of a POL. To permit the orderly processing of such a stay request by the Court
of Appeals, we will adopt a two-stage administrative stay of the effectiveness
of the POL. Initially, we will stay the effectiveness of the POL until ten (10)
working days after the date of publication of the amendment in the Federal
Register. If Petitioners file a motion for stay with the appropriate U.S. Court of
Appeals within that time, the administrative stay will be automatically extended
for an additional ten (10) working days to provide the court with the time to
review the matter.

VIII.

CONCLUSION

For all the foregoing reasons, we deny Petitioners' request to reconsider
CLI-90-8 and CLI-91-2. We also deny Petitioners' request to hold further
adjudicatory proceedings in abeyance, and we deny Petitioners' request that
we direct the Staff to cease review of all other pending applications for
related amendments to the Shoreham license. We hereby approve the Staff's
recommendation that it be allowed to issue a "possession-only" amendment to
the Shoreham operating license, subject to the administrative stay described
above.
It is so ORDERED.
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 12th day of June 1991.
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RICHARD E. DOW

June 20, 1991

The Commission denies Mr. Dow's motion to quash a subpoena that requires
him to produce documents identifying individuals who allegedly informed him
of safety-related deficiencies at Comanche Peak and containing information
regarding the allegations. The subpoena remains in force with a return date
of July 10, 1991.
RULES OF PRACTICE:

SUBPOENA

It is inherently reasonable that notice of a motion to quash or modify a
subpoena be provided to the person requesting the subpoena at the same time
it is provided to the Commission.

RULES OF PRACTICE:

NONTIMELY MOTIONS

In deciding whether to dismiss a motion on grounds of failure to file in a
timely fashion, the Commission may consider all the circumstances surrounding
the filing.
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RULES OF PRACTICE:

STAFF RESPONSIBILITIES

It is the Staff's responsibility to review and resolve allegations regarding
public health and safety. See. e.g .• United States v. Comley. 890 F.2d 539,
542 (1st Cir. 1989). "To deny [the Staff] the opportunity to gather relevant
information for [this] undeniably proper purpose[] would be to thwart its effort
to better execute its responsibilities." United States v. McGovern. 87 F.R.D.
590,593 (M.D. Pa. 1980).

RULES OF PRACTICE:

STAFF AUTHORITY

The NRC Staff not only has the right to investigate allegations regarding the
public health and safety. it has the duty to do so.
RULES OF PRACTICE:

SUBPOENA

The Commission cannot allow the recipient of a subpoena to be able to avoid
that subpoena by simply alleging that the records sought by the subpoena contain
information of Staff misconduct
RULES OF PRACTICE:

SUBPOENA

In a situation where Staff misconduct is alleged, the Staff should coordinate
receipt and review of materials subpoenaed in support of the allegations with
the Office of the Inspector General.
RULES OF PRACTICE:

CONFIDENTIAL INFORMATION

The NRC Staff must "carefully and conscientiously" explore any possible
alternative methods of obtaining information from an alleger's sources in order
to protect their confidentiality and to minimize any intrusion into the allegers'
First Amendment association rights. See United States v. Garde, 673 F. Supp.
604,607 (D. D.C. 1987).
RULES OF PRACTICE

Under appropriate circumstances, an alleger's First Amendment rights must
give way to the "compelling" interest in the public health and safety.
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MEMORANDUM AND ORDER
This matter is before the Commission on a motion by Richard E. "Mickey"
Dow to quash a subpoena duces tecum issued to him by the NRC Staff. The
NRC Staff has filed a response as we directed. For the reasons explained below,
we deny the motion to quash.
I.
A.

BACKGROUND

Mr. Dow's Initial Discussions with the NRC

Mr. Dow first communicated with the NRC Staff in January 1991. During
subsequent discussions with both the technical staff and the NRC's Office of
Investigations ("01''), Mr. Dow apparently presented a number of allegations
regarding the status of the Comanche Peak nuclear power plant. These allegations were based upon information provided to Mr. Dow by other persons.
After reviewing his allegations, both OJ and the technical staff informed Mr.
Dow that they had not found any evidence of regulatory violations at Comanche
Peak.
Among the items Mr. Dow discussed with the Staff and OJ were sixteen
audio tapes created by the TU Electric switchboard monitoring system. Mr.
Dow informed the Staff and OJ that he had obtained these tapes from a former
plant employee. At that time, Mr. Dow did not allege that the tapes themselves
contained any information regarding violations of NRC regulations.
B.

Mr. Dow's April 9, 1991 Petition

On April 9, 1991, Mr. Dow filed a "Petition for Temporary Restraining
Order and Preliminary Injunction" in the U.S. District Court for the Northern
District of Texas. In this pleading, Mr. Dow sought to enjoin the refueling and
operation of Comanche Peak, Unit I, and the continuing construction of Unit 2.
The District Court dismissed the petition for lack of jurisdiction. See Dow v.
Comanche Peak Steam Electric Station, No. 4-91-0255-E (N.D. Tex. Apr. 11,
1991).1
In his petition, Mr. Dow alleged. inter alia. that he had raised various safety
concerns with the NRC and that he did not believe that these concerns had
been satisfactorily resolved. He also alleged - for the first time - that
1 Mr. Dow has filed an appeal from this decisiat. The U.S. Court of Appeals for \he Fifth Circuit has denied his
request for an injw1ction pending appeaL Su Dow Y. Comanche Peal Steam Electric Sial;"", No. 91·1444 (5th
Cit. May 9, 1991). The Fifth Circuit has also denied his Pctitiat for Writ of Mandamus, directing the District
Judge \0 gnntthe requested injunction. Stt Dow y. McBryck, No. 91·1451 (5th Cit. May 7,1991).
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a person who had listened to the tapes had informed him that the sixteen
tapes contained conversations between NRC officials and 1U Electric officials
concerning hazardous conditions at the plant and that on at least one occasion,
NRC officials had given 1U Electric permission to ignore possible hazardous
conditions at the facility.
On April 19, 1991, Region IV Staff members conducted a transcribed
interview with Mr. Dow under oath. While he provided the names of some
of his informants and some additional details, he refused to provide the names
of individuals whom he stated did not wish to be identified because they feared
harassment. He also refused to provide the name of another individual whom
he said did not wish to be identified because that individual did not believe the
NRC would take any action.
Mr. Dow also refused to provide the NRC with the tapes he alleged contained
the information cited in his petition. He admiued that he himself had only
listened to a portion of the sixteen tapes and that he personally had not heard
any information that he considered relevant to NRC activities. However, he
alleged that three of his "sources" had informed him that the tapes contained
conversations between NRC officials and plant officials and that the person who
had provided him with the tapes had refused to permit him to release the tapes.
On April 29, 1991, Mr. Dow reiterated his refusal to release the tape
recordings in a telephone conversation with NRC Staff members. In response,
on May 8, 1991, the NRC Staff informed Mr. Dow that it could not initiate
any action based upon the concerns he had expressed because his information
lacked sufficient detail and because he had refused to provide the names and
telephone numbers of these individuals so that the NRC could interview them
directly.

II.

THE NRC STAFF SUBPOENA

On May 10, 1991, the NRC Staff issued a subpoena to Mr. Dow. The
subpoena was signed by Robert D. Martin, Regional Administrator, NRC Region
IV, and was returnable on May 20, 1991, at the Region IV Headquarters in
Arlington, Texas, approximately a 2-hour drive from Mr. Dow's residence. The
subpoena sought two classes of records from Mr. Dow. First, the subpoena
directed Mr. Dow to provide "for copying such reports, memoranda, letters,
notes, and any other records or documents in your possession, or control,
which you allege contain information concerning safety-related deficiencies at
Comanche Peak • • • ."
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Second, the subpoena sought
for copying at the same time any reports, memoranda, leuen, notes or any other records
or documents in your custody, control, or possession, which identify the telephone numben
or addresses or both the telephone numben and addresses of penons whan you identified
during your interview ••• as allegedly having informed you of safety.related deficiencies
at Comanche Peak '. • • •

The subpoena informed Mr. Dow that any request to quash or modify the
subpoena would have to be in "the hands of the Secretary of the Commission no
later than 4:00 p.m., May 17, 1991," Furthermore, the subpoena itself contained
the facsimile number for the Office of the Secretary. Finally, the subpoena
informed Mr, Dow that if he filed such a motion, he should provide "notice to
the party at whose instance the subpoena was issued , , , ,"

III,

THE MOTION TO QUASH

The Commission has received a letter from Mr. Dow that essentially constitutes a motion to quash. The letter is dated May 17, 1991, but was not provided
to the Commission until sometime later. A copy of Mr. Dow's motion was
provided to the Region IV Regional Counsel in Arlington, Texas, on May 20,
1991. The Office of the General Counsel provided the motion to the Secretary
on May 21, 1991; after receiving it from the Regional Counsel. The Secretary
has received no other copy of the motion.
According to the Staff's response, a friend of Mr. Dow's provided a copy
of the letter to the Region IV counsel and informed counsel that Mr. Dow had
delivered the letter to the Commission's former address in downtown Washington, D.C. Mr. Dow did not inform the Office of the Secretary directly, either by
mail, facsimile, telephone, or by leaving the motion at the Commission's Public
Document Room.

IV.

ARGUMENTS

Mr. Dow claims that his material will indicate a situation of "duplicity and
compromise" betwcen NRC Region IV, TU Electric, and a citizens' group.
Moreover, he believes that the tapes contain conversations regarding violations
of the Atomic Energy Act and that only the Office of Inspector General ["OIG"]
should have jurisdiction of this matter. Mr. Dow does not otherwise challenge
the scope, purpose, or service of the Staff subpoena.
The Staff responds that Mr. Dow has alleged the existence of safety concerns
or violations of the Atomic Energy Act. Because it is charged with protecting
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public health and safety, argues the Staff, it has a right to uncover information
surrounding those allegations. Furthermore, this responsibility is a proper
purpose for issuing a subpoena.
Moreover, the Staff argues that the OIG is well aware of the matter because
the Regional Administrator himself notified the 010 of these allegations on April
18, 1991, and formally referred the maUer to the OIG on May 21, 1991. In the
Staff's view, upholding the subpoena will not prevent Mr. Dow from bringing
his allegations to the attention of the OIG. Accordingly, Mr. Dow's unsupported
allegations should not be allowed to defeat an otherwise valid subpoena

v.
A.

ANALYSIS

The Timeliness of the Motion to Quash

Before we turn to the merits of Mr. Dow's motion, we address its timeliness.
Clearly, Mr. Dow did not comply with terms of the subpoena in" filing his motion
to quash because he did not properly notify the Office of the Secretary within
the time specified, despite the fact that the subpoena itself supplied the facsimile
number for filing a motion with the Commission on short notice. Nor did he
inform the Region IV Office of his motion, i.e., provide "notice to the party
at whose instance the subpoena was issued," as the subpoena required, until
May 20, 1991, the date the subpoena was returnable. We agree with the Staff
that it is inherently reasonable that notice of a motion to quash or modify a
subpoena be provided to the person requesting the subpoena at the same time
it is provided to the Commission.
In its response, the Staff advised us that there are some indicia that Mr. Dow
made a "good-faith attempt" to serve the motion on the Secretary personally,
although at the incorrect address. Under all the circumstances, we decline to
dismiss the motion on timeliness grounds and, instead, consider it on its merits.
B.

The Merits of the Motion to Quash

Quite simply, Mr. Dow has alleged that TU Electric has committed violations
of the NRC's public health and safety regulations and of the Atomic Energy
Act at Comanche Peak. It is the Staff's responsibility to review and resolve
allegations regarding public health and safety. See, e.g., United States v. Comley,
890 F.2d 539,542 (1st Cir. 1989). ''To deny [the Staff] the opportunity to gather
relevant information for [this] undeniably proper purposeD would be to thwart
its effort to better execute its responsibilities." United States v. McGovern, 87
F.R.D. 590,593 (M.D. Pa. 1980).
"
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In sum, the NRC Staff not only has the right to investigate these allegations,
it has the duty to do so. Therefore, the Staff has the right to require Mr. Dow
to substantiate his allegations. Cf. Joseph J. Macklal, CLI-89-12, 30 NRC 19
(1989); Houslon Lighling and Power Co. (South Texas Project, Units 1 and 2),
CLI-87-8, 26 NRC 6 (1987). The Staff is entitled to review the material upon
which Mr. Dow relies to support his allegations, as identified in the subpoena.
This material clearly includes the tapes.
Essentially, Mr. Dow argues that because he has alleged misconduct on the
part of the NRC Staff, we should quash the Staff's subpoena and transfer
jurisdiction of the case to the OIG. We disagree. We cannot allow the recipient
of a subpoena to be able to avoid that subpoena by simply alleging that the
records sought by the subpoena contain information of Staff misconducL
As the Staff correctly notes, the OIG is well aware of this matter because the
Staff itself has referred the matter to the OIG. The OIG is perfectly capable of
issuing its own subpoena for the requested material if it believes such a course
of action is appropriate. We have no reason to believe that enforcement of this
subpoena will in any way prevent the OIG from reviewing the tapes or any
other information, should the OIG decide to do so. In the interests of orderly
process, however, the Staff should coordinate receipt and review of the tapes
with the OIG, in the event that the OIG exercises its discretion to do so.

C.

The Confidentiality of Mr. Dow's Sources

We note that the second paragraph of the subpoena asks for information
disclosing the identities of Mr. Dow's sources. The Staff believes that it needs
to interview these individuals in order to substantiate their technical concerns.
As we noted earlier, Mr. Dow staleS that he will not disclose the identities of
some of his sources because those sources fear that disclosure of their names
to the Staff would lead to the disclosure of their names to TU Electric, leaving
those individuals open to harassment and intimidation by the utility.
In a recent similar situation, an individual who alleged the existence of
safety violations at another nuclear plant argued that disclosure of the identities
of the sources of that information to the Staff could result in those persons
choosing not to bring forward information in the future. In that case, the court
held that the NRC must explore any possible alternative methods of obtaining
the requested information from those individuals in order to protect their
confidentiality and to minimize any intrusion into the allegers' First Amendment
association rights. See United Slales v. Garde, 673 F. Supp. 604, 607 (D.D.C.
1987). However, the Garde Court also pointed out that "it is clear that under
appropriate circumstances • . • [the] First Amendment rights would give way
to the compelling government interest in nuclear safety." [d. at 606.
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In order to avoid any"possible infringement on Mr. Dow's associational rights
- and to provide the opportunity for Mr. Dow's sources to maintain their
confidentiality - we direct the Staff to discuss with Mr. Dow various alternative
means of interviewing the individuals whose allegations he has presented. For
example, the Staff may offer formal protection to these individuals under the
confidentiality provisions of NRC Manual Chapter 0517. We do not direct the
Staff to choose any particular alternative; nor do we expect the staff necessarily
to accede to all of Mr. Dow's requests. The Garde Court made clear that persons
who present allegations cannot "dictate how the NRC conducts its affairs." 673
F. Supp. at 606. We only hold that the Staff must "carefully and conscientiously"
explore all reasonable alternatives to obtain the identities of these individuals in
order to protect their confidentiality. U.s. v. Garde. supra.
VI.

CONCLUSION

For the foregoing reasons, we have denied the motion to quash. The subpoena
remains in force and the new return date is 10:00 a.m. on Wednesday, July 10,
1991, at Suite 1000, 611 Ryan Plaza Drive, Region IV, Arlington, Texas.
It is so ORDERED.
For the Commission1
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 20th day of June 1991.

lConunissioncr Rogers was not present for the affinnation of this order; if he had been present he would have
approved iL
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(Construction Permit)

CAROLINA POWER AND LIGHT
COMPANY
(Shearon Harris Nuclear
Power Plant, Units 1, 2, 3,
and 4)

Docket Nos. 50-400
50-401
50-402
50-403
(Construction Permit)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et sl.
(Seabrook Station, Units 1
and 2)1

Docket Nos. 50-443
50-444
(Construction Permit)

Ilssucd pursuant to 10 C.F.R. §2.787(b)(2).
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KANSAS GAS AND ELECTRIC
COMPANY and KANSAS CITY
POWER AND LIGHT COMPANY
(Wolf Creek Generating Station,

Docket No. STN 50-482
(Construction Permit)

Unit 1)

June 11, 1991

In order to clear the docket following abolition of the Atomic Safety and
Licensing Appeal Panel, the Panel Chairman issues an order referring six
proceedings to the Commission. The proceedings have been in abeyance
pending final Commission action on one issue, the health effects of radon
emissions.

ORDER
The six proceedings listed in the above caption still remain pending before
various Appeal Boards for consideration of one "generic" issue - i.e., the
health effects of radon-222 emissions.1 In 1982, several Appeal Boards resolved
this issue in a consolidated "lead" proceeding involving three other facilities,'
but a petition for review of the Boards' decision (ALAB-701) was filed with
the Commission. The Commission stayed ALAB-701 and deferred action on
the petition for review, pending further rulemaking activity in the area of mill
tailings regulation.4 Further action on the other proceedings that remained before
various appeal boards (including the six proceedings identified above!!) was
therefore deferred as well.
The Commission has yet to take final action on the petition to review ALAB701, and thus these six proceedings technically remain in abeyance before
appeal boards. The Commission, however, has abolished the Atomic Safety

1 S,. CarolillJ2 Power and Ught Co. (l1.D. Robinson. Unit 2). ALAD·S69, 10 NRC SS7, S62 (1979); YlI'gWa
Electric and Power Co. (Nonh Anna Power Station, Units 1 and 2), ALAB·676, IS NRC 1117, 1134 n.66 (1982);
Florida Power and Ught Co. (SL Lucie Nuclcu Power Plant, Unit 2), ALAB·603, 12 NRC 30, 33 n.2, 6S n.132
(1980); CarolifIIJ Power and Ught Co. (Shearon Harris Nuclcu Power Plant, Units 1,2, 3, and 4), ALAD-490, 8
NRC 234, 241-42 (1978); Public Service Co. of New lIampshire (Seabrook Station, Units 1 and 2), ALAD·SS7,
10 NRC IS3, IS7 n.10 (1979); Kamar Gar and Electric Co. (Wolf Creek Gc:nctlting Station, Unit 1), ALAD-462,
7 NRC 320, 340 n38 (1978). See also Philcuklphia Electric Co. (Peach Bouan Atomic Power Station, Units 2
and 3), ALAB-480, 7 NRC 796 (1978); 43 Fed. Reg. IS,613, IS,61S·16 (1978) (Canmission directs ndon issue
to be addressed in aU proceedings then pending before licensing or appeal boards, whether or not that issue had
been placed in contest by a party).
'PhilotUlphia Electric Co. (Peach Bottom Atanic Power Station, Units 2 and 3), ALAD·701, 16 NRC IS17
(1982).

4/d., CU·83·14, 17 NRC 74S (1983).
5 The ndon issue originaUy n:maincd open in a number of other proceedings IS wdJ. But due to the cancellation
of the involved plants over the intervening ycus, only these aix arc lc!L
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and Licensing Appeal Panel and it will soon cease to exist In order to clear the
Panel's docket, these proceedings arc accordingly referred to the Commission
for eventual disposition when the mdon matter is finaUy resolved.
It is so ORDERED.
FOR THE APPEAL PANEL
Barbara A. Tompkins
Secretary to the
Appeal Panel
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ALAB-949

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Thomas S. Moore, Chairman
Howard A. Wilber
G. Paul Bollwerk, III

Docket Nos. 50-443-0L-1
50-444-0L-1
(Emergency PlannIng Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et sl.
(Seabrook Station, Units 1
and 2)

June 21. 1991

The Appeal Board affirms the Licensing Board's order, LBP-89-38, 30 NRC
725 (1989), denying the intervenors' motions to admit late-filed contentions and
reopen the record concerning the September 1989 Seabrook onsite emergency
exercise.
OPERATING LICENSE:
EXERCISE)

EMERGENCY PREPAREDNESS (ONSITE

REGULATIONS: INTERPRETATION (10 C.F.R. PART SO,
APPENDIX E, § IV.F.I)
The "exercise" that is the subject of the third and fourth sentences of section
IV.F.l is plainly distinct from, and supplemental to, the "full participation"
exercise that the first two sentences require. Consequently, the structure of the
provision and the placement of footnote 4 are such that the footnote plays no
part in defining the term "exercise" in the third .sentence.
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OPERATING LICENSE:
EXERCISE)

EMERGENCY PREPAREDNESS (ONSITE

REGULATIONS: INTERPRETATION (10 C.F.R. PART SO,
APPENDIX E, § IV.F.I)
The third and fourth sentences of section IV.F.l do not require that the scope
of a prelicensing onsite exercise be synonymous with that of a full participation
exercise so as to include all major observable elements of the onsite plan.

APPEARANCES
John Traficonte, Boston, Massachusetts, Diane Curran, Washington, D.C.,
and Robert Backus, Manchester, New Hampshire, for the intervenors
Attorney General of Massachusetts, New England Coalition on Nuclear
Pollution, and Seacoast Anti-Pollution League, respectively.
Thomas G. Dignan, Jr., George H. Lewald, and Jeffrey P. Trout, Boston,
Massachusetts, for the applicants Public Service Company of New
Hampshire, el al.
Lisa B. Clark for the Nuclear Regulatory Commission staff.

MEMORANDUM AND' ORDER
Before us is the appeal of the intervenors, the Massachusetts Attorney
General, the Seacoast Anti-Pollution Lcague, and the New England Coalition on
Nuclear Pollution, from the Licensing Board's memorandum and order in LBP89-38.1 That order denied the intervenors' motions to admit late-filed contentions
and reopen the record relating to the September 1989 Seabrook onsite emergency
exercise and their motion for summary disposition on those contentions. The
applicants, the Public Service Company of New Hampshire, el al.• and the NRC
staff oppose the intervenors' appeal. For the reasons that follow, we affirm the
Board's denial of the intervenors' motions.

130 NRC 725 (1989).
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I.
The Commission's emergency planning regulations, 10 C.F.R. Part 50,
Appendix E, § IV.F.l, require that a full participation exercise testing both onsite
and offsite emergency response plans must be conducted within two years before
issuance of the initial full-power operating license for a power reactor. If the
full participation exercise is conducted more than one year prior to issuance of a
full-power operating license, then the regulations provide that an exercise testing
only an applicant's onsite emergency plan must be conducted within one year
before such licensure. Applicants did not receive a full-power operating license
for the Seabrook facility by the first anniversary of the June 1988 Seabrook full
participation exercise. They also failed in an attempt to obtain an exemption
from the onsite exercise requirement.l As a consequence, to fulfill the regulatory
requirements for a full-power operating license, the applicants conducted an
onsite exercise on September 27, 1989.
Two days later, the intervenors filed a motion with the Licensing Board
to admit a contention alleging that the applicants' prelicensing onsite exercise
had not met the requirements of Appendix E, § IV.F.l, because it failed to
test "all or even a significant number of the major observable portions of
the Seabrook Station [Radiological Emergency Response Plan].''3 Rlllowing
the staff's issuance of a favorable inspection report covering the applicants'
prelicensing onsite exercise, the intervenors filed a second motion to admit
another contention on October 13, 1989.4 The second contention listed a number
of perceived shortcomings in the scope of the applicants' prelicensing onsite
exercise and, like the first contention, alleged that the September 27 exercise
had not met the requirements of Appendix E, § IV.F.l, because it failed to test
the major observable portions of the onsite plan.s On October 16, 1989, the
intervenors filed a third motion secking to amend their earlier motions in order
to address the pleading requirements of 10 C.F.R. § 2.734 for motions to reopen
the record.6 That motion was followed on October 18 by the intervenors' fourth
motion that sought summary disposition of their two proffered prelicensing
onsite exercise contentions.'
In its December 1989 decision denying the intervenors' motions to admit the
prelicensing onsite exercise contentions, the Licensing Board first determined
l See CLI-89-19. 30 NRC 171 (1989).
3lntervenors• Motion to Admit Contentions on Ihe September 'IT, 1989 Emergency Plan ElIcn:isc (Sept. 29,
1989), AUlch. A at 1 [hcn:inafter FilSt Motiro ContentiroJ.
4lntervenors' Second Motion to Admit Conlentioos on Ihe Septcmbcr'IT, 1989 Emergency Plan Excn:isc (Oct.
13, 1989).
SId., Auach. A It 2-3 [hereinafter Sccrod Motiro .ContcntiroJ.
6lnlCJVenors, Motiro to Amend Intervenors' Motiros of September 29, 1989 and October 13, 1989 to Admit
Contentions on Ihe September 'IT, 1989 Onsitc Emergency Plan Exercise (Oct. 16, 1989).
'Intervenors' Motiro for Summary Disposition on Cootcntiros II-Onsitc ElI-l and n-Onsitc Ex-2 (Oct. 18, 1989).
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that the contentions were deficient for failing to allege either that there was a
fundamental flaw in the applicants' onsite· emergency plan or that the scope
of the prelicensing exercise was insufficient to reveal a fundamental flaw in the
plan - essential prerequisites under agency case law for contentions challenging
the adequacy of any emergency response exercise" Next, the Board concluded
that the intervenors' motions must meet the requirements of 10 C.F.R. § 2.734
for reopening the record, but determined that their motions failed to address a
significant safety issue - a principal criterion for record reopening required by
section 2.734(a)(3).' In this same vein, it decided that the intervenors' motions
failed to comply with the express requirement of section 2.734(b) that reopening
motions must be accompanied by affidavits setting forth the factual or technical
bases for reopening the record.10 The Board also found that a balancing of
the five factors in 10 C.F.R. § 2.714(a)(I) governing the admission of latefiled contentions, weighed against admitting the intervenors' prelicensing onsite
exercise contentions.11 Finally, in denying the intervenors' motions, the Board
rejected their interpretation of Appendix E, § IV.F.I, that provides the legal
underpinning for both of their exercise contentions. Contrary to the construction
of the regulations contained in the intervenors' contentions, the Licensing Board
held that the agency's regulations do not require that the scope of a prelicensing
onsite exercise be synonymous with that of a full participation exercise so as to
include all major observable clements of the onsite planP

II.
On appeal, the intervenors challenge each of the Licensing Board's five
grounds for denying their motions to admit the prelicensing onsite exercise
contentions. Because each of the Board's stated grounds is independently
dispositive of the intervenors' motions, our affirmance on anyone ground
is sufficient to uphold the Board's denial of the motions. We need not,
therefore, freight our decision with a discussion of all of the Board's alternative
holdings. Rather, we will consider only the intervenors' attack upon the Board's
interpretation of Appendix E, § IV.F.I - the central legal issue before us. The
Board rejected the intervenors' reading of the Commission's regulation that
forms the legal premise of both contentions. Without the foundation of the
intervenors' interpretation, it is undisputed that their prelicensing onsite exercise
contentions cannot stand.
I LDP.89.38, 30 NRC It 730-32, 740.
91d. at 732-40.
IOId. at 733·34, 740.
11/d. at 740-41.
121d. at 741-45.
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The premise of the intervenors' onsite exercise contentions is that Appendix
E, § IV.F.l, requires that. as with a full participation exercise, the prelicensing
onsite exercise must test the major observable portions of the applicants'
onsite emergency plan. According to the proffered contentions, the applicants'
September 1989 exercise did not test certain specified portions of the onsite plan,
thus making the exercise legally insufficient to support the issuance of a fullpower operating license for Seabrook.l3 In its entirety, the pertinent regulation
states that
A full participation4 exercise which tests as much of the licensee, Slate and local
emergency plans as is reasonably achievable without mandatory public participation shall
be conducted for each site 11 which a power reactor is located for which the fint operating
license for that lite is issued after July 13, 1982. This exercise shall be conducted within
two yean before the issuance of the fint operating license for full power (one authorizing
operation above S% of rated power) of the fint reactor and shall include participation by
each Slate and local government within the plume exposure pathway EPZ and each Slate
within the ingestion exposure pathway EPZ. If the full participation exercise is conducted
more than one year prior to issuance of an operating license for full power, an exercise
which tests the licensee's onsite emergency plans shall be conducted within one year before
issuance of an operating license for full power. This exercise need not have State or local
government participation.
4 "Rill participation- when used in conjunction with emergency preparedness excrcisea Cor a pu1icular
lito mc:anJ approprialC offsito local and Sllto authorities and licensee personnel physically and actively take
pat in \CIting !heir intognlCd capability to adequately auess and respond to an accident at a commen:i.a\
nuclear power plan!. "Rill participation- includeslCsting the major cbsc:rvable portions of the onsito and
offlito emergency plans and mobilization of Sllte, local and licensee personnel and ClIbcr resources in
I1lfficicnt numbcn to verify \he capability to respond to \he accident sccnsrio.

The intervenors' appellate brief on the issue of the interpretation of this
regulation is woefully deficient. It merely incorporates by reference the legal
analysis presented to the Licensing Boardl4 - a practice we have held to be
tantamount to the abandonment of the issue. u In any event. the intervenors'
construction of the regulation cannot be squared with the language of the
regulation.
13 According to the bases proffered Cor Intervenors' c:ontentions, a canparlson oC the eltcn:isc objectives rpecified
Cor the ensite portion of the June 1988 Cull participation Cltcn:isc demcnstnlCd that among the "major cbsc:rvable
portions- not I.CsI.Cd in Sepccmbcr 1989 were development of oCfsite protoctive action recanmendations (pARs).
utilization oC offsito medical personnel and Ircatmcnt Cacilities, procedures Cor plume inciting or relalCd monitoring
needed to assess offsito radiological consequences, public notification IYSlCm capabilities (e.g., liren alerting),
sccond..hift 1lIffing, and offsito monitoring and decontamination of ensito pc:nonncl. FllSt Motion Contention at
1-3; Second Motion Ccnl.Cntion at 1-5.
14 Brief oC Intervenors in Support of Their Appc:a1 oC LBP-89-38 (Jan. 22. 1990) at 32. SII Memorandum of the
Intervenors in Support oC Their Motion Cor Summuy Dispollition of the Scope Contentions Filed in Response to the
S~lCmbcr27,1989 OnsitoExercise(Oct. 18,1989) (hezeinaft.crIntervenors' SummuyDispolition Memorandum].
15 SU, C.,., TUtU Utilitiu Ekclric Co. (Comanche Peak SlCam Electric Slltion, Unit 1), ALAB-868, 2S NRC
912, 924 n.42 (1987). SII Gl.ro ALAB-947, 33 NRC 299, 322 (1991).
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In brief, the intervenors argue that Appendix E, § IV.F.l, and footnote 4 of the
regulation compel inclusion of the activities enumerated in their contentions in"
the prelicensing onsite exercise required by the third and fourth sentences of the
provision. Thus, the intervenors assert that the language in footnote 4 of section
IV.F.l of Appendix E that provides for "testing the major observable portions
of the onsite and offsite emergency plans" applies to the applicants' September
1989 prelicensing onsite exercise. According to the intervenors, this is so
because the term "Cull participation" in the regulation should be read as having
two distinct meanings: one defines the "how" of the exercise, the other defines
the "who." Their argument continues that, when the regulation is read in this
manner, the applicants' September 1989 exercise did not require the participation
of state and local governments because it was not a "full participation" exercise,
but it still required the "Cull participation" of the applicants in the sense that the
applicants' personnel were required to test all "major observable portions" of
the onsite plan,16
We think it is clear that the regulation cannot reasonably be read in the manner
asserted by the intervenors. Rather, the "exercise" that is the subject of the third
and fourth sentences of section IV.F.l - and the type of exercise conducted by
applicants in September 1989 - is plainly distinct from and supplemental to the
"full participation" exercise that the first two sentences require. The term "full
participation" is not used in conjunction with the term "exercise" appearing in
the third and fourth sentences. Consequently, the structure of the provision and
the placement of footnote 4 are such that the footnote - the linchpin of the
intervenors' argument - plays no part in defining the term "exercise" in the
third sentence.
The intervenors' interpretation is further refuted by the wording of footnote
4 itself. To be sure, the second sentence of that footnote contains the "major
observable portions of the onsite and offsite emergency plans" language relied
upon by the intervenors. But the preceding sentence emphasizes that "Cull
participation" means that "appropriate oCCsite local and Slate authorities and
licensee personnel physically and actively take part in testing their integrated
capability to adequately assess and respond to an accident" (emphases added),17
16 &, Intervmon' Summary Disposition Memorandum at 1001S.
~ we indicated in ALAB·946, 33 NRC 24S, 246 (1991). a full participation excn:isc testing both the Seabrook
onsite and offsite emergency plans wu held in December 1990, more than six montha after appliantJ n:c:cived a
full·power operating 1icense. ~ abo wu noted in that decision, the ataff found no deficic:ncics in the emergency
plans u a cmscqucncc of the exercise. Id. like the issue: in ALAB·946, the matten before us m IhiI appeal may
well have: been rendered moot by the Dcocmber 1990 full participatim exercise. Although the appliantJ moved
in a February 12, 1991 mot1m to dismiss the intervenoR' appeal on other grounds,l" i1Ifra note 19. they did
net argue that !he issues before us were rendered moot by !he Dcocmber 1990 full participation exercise. Nor did
we raise the mootness issue: lua sponte. Accordingly, because the parties have: not had an opportwtity to brief the
~ucstion. we forgo deciding intervmon' appeal m that basis.
&11 Lollg IslotuJ Uglllillg Co. (Shorc1tam Nuclear Power Statim, Unit I), ALAB-900, 2& NRC 27S, 2&9, 293,
297, milw decliMd, CU·as-11 , 2& NRC 603 (1988).
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The next sentence also refers, in the conjunctive, to mobilizing the capacity
of "State, local and licensee personnel" (emphasis added). It thus is clear
, that the "full participation" exercise referred to in the regulations is the more
comprehensive exercise required prior to initial licensing and has no bearing on
the scope of the supplemental onsite exercise that is required only in certain
circumstances due to timing exigencies.
Accordingly, as the Licensing Boord determined, the clear import of the
language of the regulation cannot be construed to reach the result urged by
the intervenors relative to the scope of the September 1989 prelicensing onsite
exercise.11
For the foregoing reasons, the Licensing Board's denial in LBP-89-38, 30
NRC 725, of the intervenors' motions to admit their proffered onsite exercise
contentions is afflrmed. 19

or

II Althous)t the intervenors have cmstnlcted an elaborale argument from the administntive history
the
regulations in support of their theai, that a Cull panicipation exercise and a prelicensing onsite exercise must be

essentially identical in scope:, that history provides little support for their usertlon. In fatt. that history indicates
that. in contra.t to the full panicipation exercise that has u a principal objective tho idcntiJication of planning
deficiencies. the prelicensing onsile exen:ise is intended to focus upon the ptepa~, of applicant pasonnc1 to
carry out their responsibilities under the previously tested onsile plan. For example. in response to a suggestion
to delete the third and fourth IClIIenCCS of Appendix E. § IV .F.l. the Commission explaincd:
The importance of annual onlile emergency planning exercises by the Iiccnscc', operational ltd'!' hu
aheady beat rc:cognizcd in the Commission', regulations, which now require that after a f,cility is
licensed to operale there must be an annual onsile exercise. This annual emergency response function drill
ensures that the lic:cnscc', new personnel are adequately and promptly trained and that existing lic:cnscc
pasonncl maintain their emergency response capability. The existing requirement or a pre-operational
onsile exercise within one yesr prior to full-power license issuance is cmsistcnt with this pIillosophy u
wcIl a, the Commission', general desire to have prc-operational emergency planning exercises u close
u practicable to the time or licensing.
S2 Fed. Reg. 16,823.16,824-15 (1987). Su also it! at 16.815 (having onsile exercise within one year before
licensing rclIccts flct that applicant makes a full-scale shift from flcility construction to operation within the last
12 to 18 montha and retain, many new operational personnel who must be ready to carry out utility', existing
onsile plan). Rlrthcr. this intcIprctatioo is cmsislent with the reading the United SLates Court of Appeals far the
District or Columbia Circuit give scctlon IV.F.l in its recent decision in MassacJuueru v. NRC, 92A F.2d 311
(D.c. Or. 1991), pelitiotlforcert.fiUd, S9 U.s.l.W. 37SS (U.s. May 7,1991) (No. 9G-16S7). There, the court
considered whether the issue or the admissibility or cmtentlau raising ensile planning weaknesses purportedly
evidenced in the JW1e 1988 Cull participation exercise was mooted by the applicants' 'ubsequent Scptcmbcr 1989
ensite exercise. The court endorsed the licensing Board', explanation that the purpose of the "more limited onsite
drill" wu • 'to CllSUn: that emergency response pasonncl ret.ain IIlfficient knowledge and expertise to actuale an
emergency [plan] Glready de/ermitled /Ioroug" I' reQSOflGbly curr~1Il 'lull participaliotl' curr:ise /D b~ tldequ.at~
Gild without fwulatrufllDl flaws.'" 14. at 336 (quoting LBP-89-38, 30 NRC at 744-4S (emphasis supplied by the
court». In the conlext of this proceeding, the Commission has expressed a comsponding. albeit nonbinding.
view. See CU-90-3. 31 NRC 219. 156 (1990) (in clTectivcness dcc:isioo discussion regarding licensing Board',
rejection of intervenors' prelicensing ensile exercise cmtentions, Canmission notes that "principal goal" or IimiIar
annual onsile exercise is to avoid "readiness lapses").
19 Because the licensing Board corrcctly denied the intervenors' motions to admit the ensile exercise CMlentioos,
their motion Cor summary disposition 'hould necessarily have been dismissed. Similarly, cur aflinnance of the
Board', denial of the intervenors' motions to admit contentions makes it lllUlCCCSSary for us to rule on the applicants'
February 12. 1991 motion to dismiss intervenors' appeal on the grounds that the District or Columbia Circuit',
ruling in Massac/uue/U v. NRC regarding the Scplembcr 1989 onsile exercise. lee IUprG note 18, rendered the
Board', denial or a hcarlng correct u a mltler of law.
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It is so ORDERED.

FOR TIlE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Christine N. Kohl, Chairman
Thomas S. Moore
Howard A. Wilber

In the Matter of

Docket Nos. SO-2S0-0LA-4
SO-2S1-0LA-4
(PressurelTemperature Limits)

FLORIDA POWER & LIGHT
COMPANY
(Turkey Point Nuclear Generating
Plant, Units 3 Bnd 4)

June 24, 1991

The Appeal Board affirms two Licensing Board decisions in this operating license amendment proceeding concerning revisions to a facility's technical
specifications. One decision denied a late-filed petition to intervene and the
other granted applicant's motion for summary disposition and terminated the
proceeding. The Appeal Board also dismisses an appellant for lack of participation.

RULES OF PRACTICE:

UNTIMELY INTERVENTION PETITIONS

A Licensing Board decision that reflects a careful weighing of each of the
five factors set forth in 10 C.F.R. § 2.714 (a) (1) governing late-filed petitions to
intervene will not be overturned on appeal, absent a showing of an abuse of
discretion. See Citizens for Fair Utility Regulation v. NRC, 898 F.2d 51 (5th
Cir.), cert. denied, _ U.S. --. 111 S. Ct. 246 (1990); South Carolina Electric
and Gas Co. (Virgil C. Summer Nuclear Station, Unit I), ALAB-642, 13 NRC
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881 (1981), afJ'd sub nom. Fairfield United Action
Cir.1982).

RULES OF PRACTICE:

\I.

NRC, 679 F.2d 261 (D.C.

BRIEFS

Appellants are obliged to explain in their briefs on appeal how the Licensing
Board erred in the decision on review. See Georgia Power Co. (VogUe Electric
Generating Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 131-32 (1987).

ADJUDICATORY BOARDS:

ROLE

Because it is an adjudicatory board's very function to review and make
determinations as to the admissibility of evidence, presumably it can do so
without compromising the outcome by consideration of inadmissible material.

RULES OF PRACTICE:

SUMMARY DISPOSITION

Although 10 C.F.R. § 2.749(a) provides that no replies to the responses to
a motion for summary disposition "may be entertained," it does not prohibit a
Licensing Board in its discretion from ordering the filing of further pleadings
in connection with summary disposition. Such authority is surely encompassed
within a Board's general powers under 10 C.F.R. § 2.718, subject, of course, to
its exercise in an evenhanded manner. See also 10 C.F.R. § 2.730(c).

RULES OF PRACTICE:
WITNESS(ES)
EVIDENCE:

EVIDENCE (FEDERAL RULES); EXPERT

EXPERT WITNESS

The Commission has endorsed reliance on the standard of Rule 702 of the
Federal Rules of Evidence for judging whether a prospective witness qualifies
as an expert. See Duke Power Co. (William B. McGuire Nuclear Station, Units
1 and 2), ALAB-669, 15 NRC 453, 475 (1982).

RULES OF PRACTICE: SUMMARY DISPOSITION; MOTIONS FOR
SUMMARY DISPOSITION
Section 2.749(b) of 10 C.F.R. requires any affidavits submiUed in connection
with a motion for summary disposition to "set forth such facts as would be
admissible in evidence" and to "show affirmatively that the affiant is competent
to testify to the matters stated therein."
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RULES OF PRACTICE:
EVIDENCE:

EVIDENCE

ADMISSInILITY (SPONSORSHIP BY EXPERT)

The Commission's rules impose a general requirement on all evidentiary
submissions that, in order for them to be admissible, they must be "relevant,
material, and reliable." 10 C.F.R. § 2.743(c). For evidence on highly technical
subjects to be considered "reliable" and thus admissible, the proponent thereof
must show her or his qualifications to sponsor and discuss such evidence.
TECHNICAL ISSUES DISCUSSED
Pressure/temperature limits
Neutron fluence
Fracture Toughness Requirements, 10 C.F.R. Part SO, Appendix G
Reactor Vessel Material Surveillance Program Requirements, 10 C.F.R. Part
SO, Appendix H
Material degradation
Neutron irradiation
Irradiation embrittlement

APPEARANCES
Joette Lorion, Miami, Florida, intervenor pro se and for intervenor Center for
Nuclear Responsibility.
Thomas J. Saporito, Jr., Jupiter, Florida, petitioner pro se and for petitioner
Nuclear Energy Accountability Project
Harold F. Reis, Steven P. Frantz, and Kenneth C. Manne, Washington,
D.C., and John T. Butler, Miami, Florida, for applicant Florida Power
& Light Company.
Patricia A. Jehle and Janice E. Moore "for the Nuclear Regulatory Commission
staff.

DECISION
This proceeding involves an application by Florida Power & Light Company
(FP&L) for amendments to the operating licenses for Units 3 and 4 of its
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Thrkey Point nuclear power facility. The amendments, which were issued by
the NRC staff in January 1989,1 revise the licenses' technical specifications
by incorporating new pressure/temperature (pm limits for the reactor coolant
system. These new limits are applicable for up to 20 "effective full-power
years" (EFPY) of plant operation, and they replace the former
limits, which
applied to only 10 EFPY.
Joint intervenors Joette Lorion and the Center for Nuclear Responsibility
(Lorion/CNR, or intervenors) have appealed the Licensing Board's memorandum
and order that granted FP&L's motion for summary disposition and terminated
the proceeding. See LBP-90-4, 31 NRC S4 (1990). Petitioners Thomas J.
Saporito, Jr., and the Nuclear Energy Accountability Project (NEAP) have
appealed the Licensing Board's companion decision that denied their late-filed
petition to intervene. See LBP-90-S, 31 NRC 73 (1990). Upon consideration of
the parties' arguments on appeal and the record in this proceeding, we affirm
both Licensing Board decisions, as explained below.

prr

A.

The SaporitolNEAP Appeal

1. Before turning to the merits of this appeal, we first address a procedural
matter. Last December, applicant FP&L requested that we issue an order to
NEAP directing it to show cause why it should not be dismissed from this
proceeding. FP&L's motion was based on the fact that NEAP had moved to
withdraw from another licensing proceeding due to its anticipated dissolution
effective December 31, 1990. The NRC staff supported FP&L's motion. NEAP
did not reply to the motion, nor did it reply to our January 11, 1991, show
cause order. Accordingly, NEAP is dismissed from this proceeding, and the
arguments raised on appeal insofar as they relate to NEAP's effort to intervene
are necessarily disregarded.
2. The Saporito petition to intervene was 11 months late. See LBP-90-S,
31 NRC at 7S-76. Thus, as required by the Commission's Rules of Practice, the
Licensing Board balanced the five factors set forth in 10 C.F.R. § 2.714(a)(I) to
determine if the late-filed petition should be granted. After devoting substantial
attention to Mr. Saporito's arguments, the Board concluded that, on balance,
the petition failed to satisfy the necessary criteria for intervention at such a late
stage of the proceeding. LBP-90-S, 31 NRC at 83. In particular, the Board
found that the petitioner fell far short of mecting the first and most important of
the five factors - i.e., good cause for failing to file in a timely manner. [d. at
76-80.1
1 The amendments were issued following the staff's "no significant hazards" determination under 10 C.F.R.
§SO.91(a)(4).
1The Board reached the aame conclusion as to NEAP. LDP·90-S. 31 NRC at S()"SI.
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We have reviewed Mr. Saporito's arguments on the five factors, both on
appeal and in his filings below, and find no basis on which to overturn the
Licensing Board's decision. Indeed, the Board's decision reflects a careful
weighing of each factor and an ultimate judgment well within the Board's
discretion. See Citizens for Fair Utility Regulation v. NRC, 898 F.2d 51 (5th
Cir.), cert. denied, _ U.S. - . 111 S. Ct. 246 (1990); South Carolina Electric
and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13 NRC
881 (1981), aff'd sub nom. Fairfield United Action v. NRC, 679 F.2d 261 (D.C.
Cir. 1982). Thcre is nothing on which we could elaborate.
Much of Mr. Saporito's argument on appeal also goes to the issue of his
standing to intervene in this proceeding. The Commission's Rules of Practice, 10
C.P.R. § 2.714(d)(I), require every petitioner who seeks intervention - whether
timely or not - to demonstrate sufficient interest in the proceeding so as to
establish standing. Because the Licensing Board determined that Mr. Saporito's
petition was "inexcusably late" and thus must be denied in any event, it saw
no need in addressing the standing issue. The Board nonetheless noted that the
standing of either the individual or organizational petitioner was "at best a close
call." LBP-90-5, 31 NRC at 83 n.12.
The Licensing 'Board committed no error in pretermitting the question of
petitioners' standing. Having found that Mr. Saporito failed to satisfy the criteria
required for late intervention, no purpose would have been served by such an
exercise. Even if the Board had concluded that Mr. Saporito or NEAP had
standing, the balancing of the five factors of section 2.714(a)(I) compelled
denial of the II-months late petition.
B.

The Lorion/CNR Appeal

In LBP-90-4, the Licensing Board granted FP&L's motion for summary
disposition of Lorion/CNR's Contention 2, the only remaining issue in this
proceeding.' As admitted by the Board, the contention alleges that the conduct
of FP&L's Integrated Surveillance Program (ISP) does not satisfy certain
regulatory requirements insofar as Unit 4 of the Thrkey Point plant is concerned.
Particularly at issue are the requirements of 10 C.P.R. Part 50, Appendices
G and H, which dcscribe "Fracture Toughness Requirements" and "Reactor
Vessel Material Surveillance Program Requirements," respectively. In addition
to specifying the requirements for the ferritic materials used in the pressure
containment boundary, Appendix G requires, among other things, testing of
'LorionlCNR originally .ubmiucd IIuec contentions. The Lic:cnsing Board rejcc:tcd Contention 1 ror belt or
jwiscfic:tion. II also modified or rejec:tcd portions ,or Contention 2 u nonlitigable or beyond the sc:opc of this
proc:ecding. LBP-89-1S, 29 NRC 493, 499-504 (1989). Intervcnon have not Ippcaled thaI dcc:ision. They
ultimately withdrew Contention 3, rollowing an exchange or information between the parties. LBP-90-4. 31 NRC
IIS6.
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"beltline" materials as prescribed in Appendix H.4 Appendix H establishes
surveillance program criteria and permits the use of an integrated surveillance
program "for a set of rcactors that have similar design and operating features."
10 C.F.R. Part 50, App. H, § II.C.
According to the Licensing Board, the gist of Lorion/CNR's complaint is
that FP&L's testing program, which was based in part on data from surveillance
capsules in Thrkey Point Unit 3, does not provide "adequate assurance that the
materials making up the beltline (roughly the midpoint) of the Unit 4 reactor
vessel at Thrkey Point will be tough enough over the life of the plant to function
safely under the pressure, temperature, and irradiation to which those beltline
materials will be subjected." LBP-90-4, 31 NRC at 57. Intervenors' primary
concern stems from the different operating histories and eapacity factors of Units
3 and 4. See id. at 62.
After providing the technical and regulatory background for Contention 2, the
Board set forth the positions of the parties and the controlling law on motions
for summary disposition. /d. at 58-67. As required for a grant of such a motion
under 10 C.F.R. § 2.749, the Board found no salient facts in dispute. It also
concluded that "the matters raised by Intervenors are either explained by [FP&L]
or constitute an attack on the methodology of the Commission's testing program
for reactor vessel materials." [d. at 67. It thus determined that FP&L had met
its burden of proof and that the conduct of its ISP was in compliance with all
regulatory requirements. Accordingly, the Board granted FP&L's motion and
terminated the proceeding.
The Licensing Board's decision is thorough in its recitation of both the
technical background of this matter as well as the positions of the parties.
We therefore need not rehearse that material here. Nor have Lorion/CNR
provided any persuasive rcason for overturning the Board's ultimate judgment.
Nonetheless, we address briefly each of the eight arguments Lorion/CNR have
raised on appeal.
1. Lorion/CNR first argue that the Licensing Board erred in not addressing
the views provided by their expert, Dr. George Sih, set forth in a letter attached
to intervenors' reply to the motion for summary disposition. They contend that
,this letter, in which Dr. Sih states why he believes the difference in operating
times of Units 3 and 4 is significant vis-a-vis the fracture toughness of the Unit
4 reactor vessel, was evidence from a competent expert on metallurgy; even

4 The "belLline" is

the region of the reactor vessel (shell material including welds. heat affected zones, and plates or forgings)
lhat directly surroWlds the effective height of the active core and adjacent regiros of the reactor vesse1
lhat are predicted to experience sufficient neutron ndiation damage to be considered in the Ic\ection of
the most limiting material with regard to ndiation damage.
10 C.F.R. § 50.61 (a)(3); Pan 50, App. G, §ILF.
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though it was not in affidavit form, the letter should not have been excluded
from consideration by the Licensing Board.
Nowhere in its opinion, however, does the Board exclude or reject Dr. Sib's
letter. Lorion/CNR concede as much later in their brief. See CNR/Lorion Brief
(Mar. 5, 1990) at 22. To be sure, the Board found Ms. Lorion to be lacking
in the technical expertise to qualify her to provide testimony on metallurgy or
mechanical engineering matters, as required by 10 C.F.R. § 2.749(b). LBP-90-4,
31 NRC at 64. The Board also stated that it was "tempted to (and could well)
decide this case in [FP&L's] favor on the basis of the absence ofa sworn affidavit
by a qualified affiant in support of Intervenors' opposition to [FP&L's] motion."
[d. at 69. But the Board went on to refer to and discPJss Dr. Sib's concerns and
did not, in fact, exclude the letter in question. See id. at 65 & n.4, 69-70. See
also id. at 63 n.3, where the Board explicitly states that its decision relies on,
among other things, "Intervenors' Response [to FP&L's motion for summary
disposition] and supporting documentation" (emphasis added). Lorion/CNR's
objection is thus without merit.
2. Intervenors contend that the Licensing Board erred by weighing the
evidence and making factual determinations at the summary judgment stage.
In particular, they object to the Licensing Board's conclusion that, "[b]ecause
the difference in operating features betwecn the two Thrkey Point reactors was
acceptable in 1985, • • • a fortiori • • . a smaller difference today remains
acceptable." [d. at 70-71. In intervenors' view, Dr. Sih's claim - that the
difference in operating experience between Units 3 and 4 is significant to the
resolution of Contention 2 - establishes the existence of a genuine issue of
material fact that cannot be resolved upon summary disposition.
An examination of the record makes clear that there is no genuine issue
of material fact in dispute. There may be a misapprehension on Dr. Sib's
part, however, as to the relevance of the rate at which neutron fluence is
accumulated. Dr. Sih's letter contains his view that material degradation from
neutron irradiation is a "time-history and rate dependent process." Intervenors'
Response to Licensee's Motion for Summary Disposition (Oct. 19, 1989),
Attachment A (OCL 18, 1989, letter from Dr. Sih) at 2. He believes that FP&L's
contrary position (i.e., the rate or duration of neutron fluence accumulation is not
relevant in determining the effect of irradiation) conflicts "with one of the most
important unit[s] • • • for measuring irradiation damage of material" - namely
"nvt," where "n" is the density or number of neutrons per cubic centimeter (em]),
"v" is the velocity in centimeters per second (cm/sec), and "t" is the time. [d. at
2 n.·.
As FP&L points out in its brief on appeal, the difference between its position
and that of Dr. Sih is essentially a problem of semantics, "since the rate
of neutron irradiation integrated over the time of irradiation is equivalent to
fluence." Licensee's Brief (Apr. 3, 1990) at 30 n.57. See L.E. Steele & CZ.
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Serpan, Jr., Analysis of Reactor Vessel Radiation Effects Surveillance Programs
264 (American Society for Testing and Materials Special Technical Publication
481, 1970) (definition of "neutron fluence"). See also NRC Staff Brief (Apr. 19,
1990) ~t 15-17, 19. In other words, under the very formula for neutron fluence
cited by Dr. Sih - nvt - the rate of neutron irradiation during a particular time
frame "cancels out" and only the total accumulation of neutrons per unit area
becomes significant
(n/cm')

X

(cm/sec) x sec = n/cm2

Thus, the difference in operating histories of Units 3 and 4 and thereby the
different rates at which neutron fluence accumulated over the years are not the
relevant data; the total accumulated fluence is. See LBP-90-4, 31 NRC at 70
(differences in annual operating periods of the two units is "subsumed in the
calculation of total fluence"). Consequently, there was no actual dispute as to a
material issue of fact and the Board did not err in granting summary disposition
on this particular point.
3. Lorion/CNR next argue that the Licensing Board erred in not resolving
any conflicts in the record evidence in a light favorable to them, as should be
the case with the party opposing summary disposition. Specifically, they object
to a footnote in the Board's decision in which it states that Dr. Sih's position on
a certain point (as reflected in another letter submitted by intervenors) was "not
clear." The Board went on to provide "[a] fair reading of this leuer," explaining
what it believed Dr. Sih meant [d. at 65 n.4. But while intervenors object
to the Board's characterization of Dr. Sih's statement as more favorable to the
proponents of the summary disposition motion, they fail to explain either what
Dr. Sih really meant in the statement in question, or how the Board's asserted
misinterpretation led to an erroneous outcome. See CNR/Lorion Brief at 1617. Their complaint is thus wholly lacking in merit. See Georgia Power Co.
(Vogtle Electric Generating Plant, Units 1 and 2), ALAB-872, 26 NRC 127,
131-32 (1987).
4. According to Lorion/CNR, the Licensing Board erred in directing FP&L
to file a reply to the intervenors' opposition to the motion for summary disposition, and this error "may have resulted in substantial prejudice to intervenors."
CNR/Lorion Brief at 17. They acknowledge the Board's statement that, because
the Rules of Practice do not provide for such a reply, it did not consider the
FP&L reply and made its decision "solely" on the record prior to the motion,
the FP&L motion itself and supporting documentation, intervenors' response
and supporting documentation, and the NRC staff's response and supporting
documentation. LBP-90-4, 31 NRC at 63 n.3. Nevertheless, Lorion/CNR believe that the Board members "may have read the Reply and been influenced by
the arguments contained therein." CNR/l..orion Brief at 19. As evidence of this
asserted influence, intervenors point to the Board's comment that "it appears
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that Intervenors' concern with strain rate in fact relates to fracture toughness
requirements for the danger of pressurized thermal sh.:>ck, a matter that has been
excluded from this proceeding." LBP-90-4, 31 NRC at 70 (citations omitted).
They suggest that, because strain rate was first raised as an issue in intervenors'
response to the FP&L motion for summary disposition and FP&L's reply thereto
addressed the matter, the Board was likely influenced by the latter's arguments.
The one example of assenedly improper influence cited by Lorion/CNR
provides no basis whatsoever for not taking the Board at its word that it did not
consider the FP&L reply in reaching its decision. The Board's discussion of
strain rate cites a Commission regulation (10 C.P.R. § 50.61) and the Board's
own earlier decision concerning the proper scope of the proceeding (LBP-8915, supra note 3, 29 NRC at 503-04). It is reasonable not only to assume, but
also to expect, that Licensing Boards would be aware of and free to rely on
both in rendering decisions. Further, as the staff points out, because it is an
adjudicatory board's very function to review and make determinations as to the
admissibility of evidence, presumably it can do so without compromising the
outcome by consideration of inadmissible material. NRC Staff Brief at 24.
Lorion/CNR's argument in this regard fails for other reasons as well. For one,
they do not identify the "substantial prejudice" they "may" have experienced.
Moreover, it is by no means clear that the Board even erred in requesting
FP&L's reply. Although the rule on summary disposition provides that no
such replies "may be entertained," 10 C.F.R. § 2.749(a), it does not prohibit a
Licensing Board in its discretion from ordering the filing of further pleadings
in connection with summary disposition. Such authority is surely encompassed
within the Board's general powers under 10 C.F.R. § 2.718, subject, of course,
to its exercise in an evenhanded manner. See also 10 C.P.R. § 2.730(c). In this
case, given that intervenors' Contention 2 does not specifically mention "strain
rate" and that this discrete point was not raised until the filing of their response to
FP&L's motion for summary disposition, the Board's original instinct in giving
FP&L the opportunity to address the matter was the right one.
5. Intervenors next maintain that the Licensing Board erred by allegedly
adhering strictly to formal rules of evidence, and that this prejudiced their case.
In this connection, they object to the Board's finding that, under 10 C.F.R.
§ 2.749(b), Ms. Lorion was not competent to provide testimony on the technical
matters at issue. They also reiterate the complaint, addressed supra pp. 497-98,
about the Board's treatment of Dr. Sih's letters.
Once again, Lorion/CNR's characterization of the Board's decision is at
odds with reality. There is no suggestion anywhere in the Board's opinion
that, in granting FP&L's motion for summary disposition, it applied the formal
rules of evidence or, indeed, any rules other than the Commission's Rules of
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Practice.' The Board also correcUy determined that, because Ms. Lorion did ''not
claim any expertise in metallurgy, or in materials or mechanical engineering,"
or "provide any indication of training or specific experience • • • that would
qualify her to address the technical issues in this proceeding," she was not
"competent" for the purposes of 10 C.P.R. §2.749(b). LBP-90-4, 31 NRC
at 64. That provision requires any affidavits submitted in connection with a
motion for summary disposition to "set forth such facts as would be admissible
in evidence" and to "show afflrmatively that the affiant is competent to testify
to the matters stated therein." Even if this language could be considered
somewhat ambiguous, the Commission's rules impose a general requirement
on all evidentiary submissions that, in order for them to be admissible, they
must be "relevant, material, and reliable." 10 C.F.R. § 2.743(c) (emphasis
added). For evidence on highly technical subjects (such as the response of
reactor vessel materials to neutron irradiation and temperature variables) to be
considered ''reliable'' and thus admissible, the proponent thereof must show her
or his qualifications to sponsor and discuss such evidence. Ms. Lorion failed to
do so.
That does not mean, however, that the Board could not consider the argument
supplied by Ms. Lorion in her response to the summary disposition motion. In
fact. the Board did just that. as is evident from the discussion of intervenors'
arguments throughout the decision before us on review. See LBP-90-4, 31 NRC
at 65, 69-71.
6. Lorion/CNR see conflicts between the position of an NRC staff expert
and that ofFP&L's witness concerning why a surveillance capsule removed from
Unit 4 showed a higher rate of embritUement than similar specimens from Unit
3. Specifically, intervenors contend that. in responding to their interrogatories,
one NRC staffer stated that "flux lot is only of minor importance in determining
the sensitivity [of certain welds used as surveillance material) to radiatio!}
embritUement." CNR/Lorion Brief at 24. But, according to intervenors, another
staff witness, as well as FP&L's expert. actually attributed the higher degree of
embritUement to alleged differences in "flux lot number." Ibid. In intervenors'
view, this "conflictO in the record" demonstrates a genuine issue of material
fact that cannot properly be resolved on summary disposition. Lorion/CNR
also believe that this asserted conflict raises a question as to whether FP&L has
satisfied the Integrated Surveillance Program requirements and whether there is
a danger to the public health and safety. Ibid.
Intervenors' basic premise - that there is a conflict in the record - does
not withstand scrutiny. FP&L's expert witness stated that the impact of the

'The Commission. however. has endorsed reliance on the ltandard oC Rule 702 oC Ihe Fedcn1 Rules of Evidence
for judging whclher a prospective witness qualifies as an expert. SII Dub Powlr Co. (William B. McGuUe
Nuclcsr SLltion. Units 1 and 2). ALAB·669. 15 NRC 453, 475 (1982).
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difference in flux lot numbers is "unclear." Licensee's Motion for Summary
Disposition (Sept 11, 1989), Affidavit of Stephen A. Collard [hereinafter Collard
Affidavit) at 27.6 Although he offers the variation in flux lot numbers as one of
four possible explanations for the discrepancy in test results, he describes this as
"of secondary importance." [d. at 29. In response to intervenors' interrogatories,
NRC staff witness Barry J. Elliot stated that "the flux lot is not considered
important in determining the sensitivity of the weld to irradiation embrittlement."
NRC Staff Response to [CNR/Lorion's] First Set of Discovery Requests (Aug.
28, 1989) at 7. We see no meaningful difference between these two positions.
Moreover, the staff and FP&L agree that there is no reason to exclude the
results of any of the surveillance tests from the data used to determine the new
pressure/temperature limits for Unit 4. The weld samples in both Units 3 and 4
were fabricated from the same heat number and thus have essentially the same
copper and nickel content (the elements that are of importance in irradiation
embrittlement). Response of NRC Staff in Support of Licensee's Motion for
Summary Disposition (Oct. 19, 1989), Affidavit of Barry J. Elliot [hereinafter
Elliot Affidavit) at 8-9; Collard Affidavit at 27. The staff also points out that the
data provided by the Unit 4 specimen are within the expected range of values.
Elliot Affidavit at 10-11. In this circumstance, we are unable to find any genuine
dispute as to a material fact or any question as to FP&L's compliance with ISP
requirements. Accordingly, Lorion/CNR's argument fails.
7. Intervenors strenuously object to the Licensing Board's finding that they
were, in essence, seeking to modify the Commission's rule establishing ISP
requirements, 10 C.F.R. Part 50, Appendix H. See LBP-90-4, 31 NRC at
71. They maintain that they were merely challenging whether FP&L met the
requirements of the program, as specified in Appendix H, and that this was
made clear to the Board throughout the proceeding. Lorion/CNR urge that Unit
4 data be used to set revised pressure/temperature limits, and they also contend,
as they did before the Licensing Board, that FP&L should be required to have
a written, detailed contingency plan to meet ISP requirements.
We are not persuaded by intervenors' arguments. Even if the Licensing Board
mischaracterized their complaints (and we do not suggest that it did so), it would
be harmless error at worst The Board clearly addressed what Lorion/CNR claim
was their point - i.e., that FP&L has not satisfied the requirements of the ISP.
The Board specifically found "no evidence that [FP&L] has done anything other
than satisfy the requirements of the integrated surveillance program approved
for use at TInkey Point in 1985 pursuant to Appendix H." Ibid. It stressed that
the ISP specifically authorizes reliance on data from Unit 3 in assessing fracture
6 Mr. Collard explains that "the nux lot number correspoods to all of the materia! included in the production or one
batch of origina! nux mix. Flux is a material that is used to prevent, dissolve, or facilitate n:moval of undesirable
oxide substances on the sunaces of welds." Collard Affidavit at 26 n.S.
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toughness of both Units 3 and 4, and that "[t]he Appendix H requirement for
a contingency plan is, on its face, satisfied by the existence of two similar
units each with surveillance capsules installed"; no separate written statement is
required. Ibid.
We also find that the Licensing Board's conclusions are consistent with the
language of the pertinent regulatory provisions. Appendix H to Part SO requires
a material surveillance program to monitor changes in the fracture toughness
properties of ferritic materials in the reactor vessel beltline region resulting
from neutron irradiation and temperature variations. An integrated surveillance
program "for a set of reactors that have similar design and operating features"
is explicitly authorized under Appendix H, and "[t]he representative materials
chosen for surveillance from each reactor in the set may be irradiated in one
or more of the reactors." 10 C.F.R. Part SO, App. H, § II.C (emphasis added).
Reliance on the Unit 3 data in setting pressure/temperature limits for both Units 3
and 4 is thus in keeping with Commission requirements. As for the contingency
plan requirement, found in Appendix H, section II.C.3, the regulations do not
prescribe what form that "plan" must take. It appears to be enough if there
is assurance in the ISP itself that the ''program for each reactor will not be
jeopardized by operation at reduced power level or by an extended outage of
another reactor from which data are expected." Id. § I1.C.3. As the staff points
out, if there were an extended outage or period of low operation at one Thrkey
Point unit, FP&L "would rely on the surveillance capsules in the operating unit
or place all the capsules in the operating unit" NRC Staff Brief at 35.
8. Lorion/CNR's concluding argument is that the Licensing Board's "conduct throughout this proceeding has been prejudicial toward the citizen Intervenors and not in keeping with the spirit of the Atomic Energy Act"
CNR/Lorion Brief at 28. They also contend that "the Board's actions may be
part of what appears to be a growing and concerted effort by the Nuclear Regulatory Commission to severely restrict citizen participation on important nuclear
safety issues." Ibid. But other than their argument (already addressed supra pp.
500-01) that the Board erroneously applied the formal rules of evidence in this
proceeding, intervenors supply no examples of the claimed prejudice. Moreover,
our review of the record and the Board's decision reveals that this proceeding
was conducted wholly in accord with Commission rules and policies.
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Appellant Nuclear Energy Accountability Project is dismissed from this
proceeding. The Licensing Board's decisions, LBP-90-4, 31 NRC 54, and LBP90-5,31 NRC 73, are affirmed.
It is so ORDERED.
FOR TIlE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
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The Appeal Board reverses and remands the Licensing Board's initial decision in this enforcement proceeding involving an NRC staff order that revoked
the authority of Licensees to engage in the chemical processing of depleted
uranium pursuant to a general license under 10 C.P.R. §40.22. The Licensing
Board had modified the staff order so as to permit Licensees to continue operating, subject to certain conditions. The Appeal Board. however, concludes that
the Licensing Board erred in several rulings of law, warranting reconsideration
of the staff's revocation order.

SOURCE MATERIAL:

LICENSES

Section 62 of the Atomic Energy Act (AEA), 42 U.S.C. § 2092, authorizes
the Commission to issue general or specific licenses for the transfer or receipt
in interstate commerce, or the transfer, delivery, receipt of possession of or title
to, or the import into or export from the United States of source material.
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SOURCE MATERIAL:

DEFINITION

Acting pursuant to its authority under AEA sections liz and 61, 42 U.S.C.
§§2014(z), 2091, the Commission has defined source material to include, inter
alia, "[u]ranium or thorium, or any combination thereof, in any physical or
chemical form." 10 C.F.R. §40A.

SOURCE MATERIAL:

SPECIFIC LICENSES

Under 10 C.F.R. § 40.20(a), the Commission issues "specific licenses" to
named persons upon applications filed pursuant to the regulations in Part 40.

SOURCE MATERIAL:

GENERAL LICENSES

Under 10 C.F.R. §40.20(a), a "genemllicense" is effective without the filing
of an application with the Commission or the issuance of licensing documents
to a particular person - in effect, an authorization granted by opemtion of rule
to anyone conducting activities pursuant to the pammeters established by the
regulation. See id. § 40.22.

RULES OF PRACTICE:
REGULATIONS

CHALLENGE TO COMMISSION

Under 10 C.F.R. §2.758, challenges to Commission regulations in initial
licensing proceedings are generally foreclosed.

GENERAL LICENSE:

STANDARDS

Under 10 C.F.R. §40.22(a), the Commission has authorized and issued a
genemllicense for the use and transfer of not more than fifteen pounds of source
material at anyone time for research, development, educational, commercial, or
opemtional purposes. A geneml licensee may not receive more than a total of
150 pounds of source material in anyone year.

REGULATIONS:

INTERPRETATION

"As is the case with statutory construction, interpretation of any regulation
must begin with the language and structure of the provision itself. Further, the
entirety of the provision must be given effect Although administmtive history
and other available guidance may be consulted for background information and
the resolution of ambiguities in a regulation's language, its interpretation may
. not conflict with the plain meaning of the wording used in the regulation." Long
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Island Lighting Co. (Shoreham Nuclear Power Sl1ltion, Unit 1), ALAB-900, 28
NRC 275, 288 (cil1ltions omitted), review declined, CLI-88-11, 28 NRC 603
(1988). See also Kerr-McGee Chemical Corp. (West Chicago Rare Earths
Facility), ALAB-944, 33 NRC 81, 132-33 (1991), petition/or review pending.

GENERAL LICENSE:

STANDARDS

In order to be in conformity with section 40.22(a), a general licensee cannot
have on hand at anyone time more than fifteen pounds of source material,
whether in the form of unprocessed, processed, or waste matter. A general
licensee's receipt of source material likewise is governed by this limil1ltion to
the extent that it cannot receive any amount of material that would cause it
to exceed the limil1ltion of fifteen pounds on hand. Further, while there is no
limil1ltion on the number of source material consignments a particular general
licensee can receive, each licensee is limited to the receipt of a total of 150
pounds of source material in any calendar year.

REGULATIONS:

INTERPRETATION

The publication in the Federal Register of the Commission's statement
of considerations for a regulation essentially provides notice to all interested
persons of the contents of, and thus the Commission's intent regarding, that
regulatory language. See Federal Register Act, 44 U.S.C. § 1507.

ATOMIC ENERGY ACT:

COMMISSION AUTHORITY

Section 161b of the AEA, 42 U.S.C. § 2201 (b), authorizes the Commission
to establish by rule, regulation, or order such standards and instructions to
govern the possession and use of source material as the Commission may deem
necessary or desirable to promote the common defense and security or to protect
health or to minimize danger to life or property. See also id. § 2201 (i).

REGULATIONS:

SOURCE MATERIAL (10 C.F.R. PART 40)

SOURCE MATERIAL:

REGULATION

Sections 40.41 and 40.71 make clear that an order is an appropriate means
for modifying the terms and conditions of any license issued under 10 C.F.R.
Part 40.
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SOURCE MATERIAL:

LICENSES

In accordance with section 62 of the AEA, 42 U.S.C. § 2092, the Commission
can determine that quantities of source material utilized for certain specified
purposes are so "unimportant" that no license is required. See 10 C.F.R. §40.13.
AGENCY DISCRETION:

RULEMAKING OR ADJUDICATION

It is within an agency's discretion whether to use either rulemaking or adjudication (i.e., orders) for announcing new requirements of general applicability.
SEC v. Chenery, 332 U.S. 194, 201-02 (1947); NLRB v. Bell Aerospace Co.,
416 U.S. 267,294 (1974).

ENFORCEMENT ACTIONS:

LICENSE REVOCATION ORDERS

Under the Commission's enforcement policy, the issuance of a license
revocation order is appropriate when, among other reasons, a licensee is unable
or unwilling to comply with NRC requirements or refuses to correct a violation,
or for any other reason for which revocation is authorized under section 186 of
the AEA, 42 U.S.C. § 2236 (e.g., any condition which would warrant refusal of
a licensee on an original application). 10 C.F.R. Part 2, App. C, § V.C(3)(a),
(b), (e).
EQUAL ACCESS TO JUSTICE ACT:

INTERPRETATION

The Equal Access to Justice Act. 5 U.S.C. § 504, does not permit a licensee to
obtain attorney's fees as recompense for its participation before the Commission
in an enforcement proceeding. See Advanced Medical Systems, Inc. (One Factory
Row, Geneva, OH 44041), ALAB-929, 31 NRC 271 (1990).
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DECISION
This appeal is before us on the NRC staff's request for review of the
Licensing Board's initial decision, LBP-89-39,1 modifying a staff enforcement
order. That order revoked the authority of John P. Larsen, doing business
as Wrangler Laboratories, Larsen Laboratories, and Orion Chemical Company
(hereinafter referred to as Licensees), to engage in the chemical processing of
depleted uranium (OU) under a general license authorized by 10 C.P.R. § 40.22.1
Because we conclude that several of the focal legal premises underlying the
Board's decision are in error, we reverse its determination and remand the matter
for further consideration consistent with this opinion.
I.

BACKGROUND

As is pertinent here, section 62 of the Atomic Energy Act of 1954 (AEA),
as amended, provides that
[u]nless authorized by a general or specific license issued by the Commission which the
Commission is authorized 10 issue no person may transfer or receive in interstate commerce,
transfer. deliver, receive possession of or title to. or import into or export from the United
States any source material • • • except that licenses shall not be required for quantities of
source material which. in the opinion of the Commission. are unimportanL3

To implement this legislative grant of licensing authority for source material
such as DU,4 the Commission in 10 C.F.R. § 40.20 has provided that "[s]pecific
licenses are issued to named persons upon applications filed pursuant to the
regulations in [Part 40].'" In contrast, a "general license" is one "effective
without the filing of applications with the Commission or the issuance of
licensing documents to particular persons'l6 - in effect, an authorization granted
by operation of rule to anyone conducting activities pursuant to the parameters
established by the regulation.
The distinction between general license authorization and specific license
authorization has practical as well as legal significance. Notwithstanding the
principal limitation of conducting operations subject to a cap on the amount of
130 NRC 746 (1989).

lS•• 53 Fed. Reg. 32,125 (1988).

342 U.s.C. 12092.
4 Acting 'pullluant to its authority under AEA Icctims liz and 61. 42 U.S.c. §§ 2014(%).2091. the Commissim
hu defined lOUrce material to include,
olia. ,,[u]ranium or thorium, or any combination thereoC. in any
physical or chemical Corm." 10 C.F.R. 140.4.
'10 c.F.R. 140.20(1).

iN.,

6/d.
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source material involved, operation under a general license is usually very desirable for those firms that can conform to the pertinent regulatory requirements,
particularly small businesses such as are involved in this proceeding. Besides
avoiding the administrative burdens associated with a specific license, a firm
conducting activities pursuant to a general license is exempt from a number of
the regulatory restrictions imposed on specific licensees, which can involve significant expenditures to ensure compliance.' With this less structured regulatory
scheme, however, comes the potential for a less structured licensee approach to
the safe handling of the albeit limited amounts of source material general license
holders are allowed to use. Indeed, it does not seem unwarranted to conclude
that tensions between operational economies and operational safety played a
significant role in shaping the events that have culminated in the proceeding
now before us.
The factual circumstances surrounding the enforcement action at issue are
described in some detail in the Licensing Board's decision.- We provide a
somewhat briefer, summarized exposition. John Larsen is sole owner and
proprietor of Orion Chemical Company and Larsen Laboratories, located in
Provo, Utah, and Wrangler Laboratories, located in Evanston, Wyoming. These
firms have engaged in the chemical processing of DU to produce uranyl acetyl
acetate, a substance used in t~e production of Department of Defense munitions.
The revocation order at issue here is not the first enforcement action Licensees
have faced in the ten or more years Mr. Larsen has been conducting his DU
processing activities. Citing various regulatory violations identified during an
inspection of the Orion Chemical Company facility (including exceeding source
material possession limitations imposed by 10 C.F.R. § 40.22, failure to maintain
and make records available, and unauthorized DU disposal), in September 1982
the NRC staff issued an immediately effective suspension of his general license
authorization.' Subsequently, on the basis of Mr. Larsen's corrective actions, in
October 1982 the staff issued an order rescinding the general license suspension. 10 The staff nonetheless determined that the violations at issue warranted the
imposition of a civil penalty, which it proposed in December 1982 and which
Mr. Larsen paid in March 1983,11
Also as a result of the 1982 inspection, the staff determined that Mr. Larsen's
DU processing activities should be conducted pursuant to a specific, rather than
a general, license. An NRC specific license was issued to Larsen Laboratories
'Compar~ id.. U 19.2, 20.2, 21.2 (all persons licensed IU1der 10 C.F.R. Part 40 are lubject to rcquirc:mcnts of 10
C.F.R. Pans 19,20. and 21) willi id.. §4O.22(b) (penons operating IU1der a gcncra1liccnse are exempt from the
provisions of 10 C.F.R. Pans 19,20, and 21).
8 See LBP.89.39, 30 NRC II 751·53, 762·64.
, See 47 Fed. Reg. 40,953 (1982).
10 Su 47 Fed. Reg. 50,128 (1982).
11 S~c LBP·89·39. 30 NRC at 751.
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in December 1983, but the agency retained oversight responsibility for this
license for only a litLle more than a year. As a consequence of the State
of Utah's obtaining "Agreement State" status under AEA section 274b,11 in
May 1985 the State reissued a specific license to Larsen Laboratories. Mr.
Larsen, however, soon ran afoul of State authorities. In November 1986,
the Utah Department of Health issued an immediately effective order that
suspended Larsen Laboratories' specific license and imposed a civil penalty.
In its suspension order, Utah required that Mr. Larsen complete a number of
specified actions. In a January 1987 setLlement agreement, a portion of the
proposed civil penalty was suspended and Mr. Larsen acceded to performing
the activities required by the order. The reduced civil penalty was paid,
but the license suspension remained in effect because Mr. Larsen failed to
comply with his promises to move to a production facility approved by State
officials through license amendment procedures and to hire a qualified radiation
protection officer.13
Nor was the assumption of State control over the Larsen Laboratories' specific
license the end of Mr. Larsen's dealings with the NRC. Acting on allegations
presented by authorities in the nonagreement state of Wyoming, in November
1987 the NRC staff conducted an inspection of his Wrangler Laboratory chemical processing facility in Evanston. As a consequence of this inspection and a
followup enforcement conference, in November and December 1987 Mr. Larsen
and the staff entered into a series of agreements, embodied in Confirmatory
Action Letters (CALs), by which he made a commitment to dispose of all DU
remaining at the Evanston facility and to have employees wear lapel air samplers
and submit urine samples for uranium analysis. The staff found his compliance
with these agreements unsatisfactory, however, for in February 1988 it issued
an immediately effective order suspending Licensees' use of source material
under the general license authorization. As justification for the suspension, the
staff cited failures to provide promised bioassay information, evidence of apparent internal contamination of employees, contradictory statements made by
Mr. Larsen to NRC and State officials concerning DU processing activities,
and inadequate processing controls resulting in facility contamination exceeding
NRC guidelines. In addition, the staff ordered Mr. Larsen to decontaminate the
Wrangler facility and to dispose of all licensed materia1.14
As is permitted by 10 C.P.R. § 2.202(b), in March 1988 Mr. Larsen submitted
a written reply to the suspension order. From this response, the staff was able to
identify what it concluded were additional deficiencies on the part of Licensees,
1142 u.s.c. §2021(b).

13 Su LBP.89.39. 30 NRC at 710-71. The Utah specific lice.ue wu allowed 10 expire en Dcccmber 31, 1988,
while.till under suspensien. See Board Notification No. 90-01 (Feb. 8, 1990), EneL at 1.
14 See 53 Fed. Reg. 7452 (1988).
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including transfer and receipt of source material in amounts exceeding general
licensing limitations and deviations from various CAL provisions regarding
employee urine samples and bioassay results. Referencing these purported
failings, as well as violations of the 1986 Utah suspension order, Licensees'
failure to provide certain facility protective equipment, the contamination of the
Wrangler facility. and Licensees' history of continuing violations as reflected in
the various NRC and Utah enforcement actions described previously. the staff
issued the revocation order that is the subject of this proceeding.15
Pursuant to section 2.202, Licensees requested a hearing. In June 1989 the
Licensing Board conducted a three-day evidentiary proceeding during which it
heard testimony from staff witnesses as well as from Mr. Larsen, his spouse,
and one of his employees.16 In response to the staff's testimony detailing his
purported failings, Mr. Larsen generally ascribed these difficulties to the travails
of a small businessman in a complex and demanding regulatory environment.
White acknowledging that Mr. Larsen had many problems in this regard, in its
initial decision the Board nonetheless refused to sustain the staff's revocation
order in its entirety. It instead concluded that the most significant of the
alleged violations did not constitute deviations from applicable general-license
requirements and that the multiple violations that were demonstrated by the
staff were insufficient to support license revocation. 17 White thus permitting
the Licensees to retain their general licensing authorization, the Board found
that the requirements of 10 C.F.R. Part 20 were applicable to Licensees and,
accordingly. authorized the staff to impose ''routine and systemic" employee
urine-testing requirements upon Licensees as a condition for further operation.11
The staff chaUenges various aspects of the Licensing Board's legal and factual
conclusions relative to the revocation order.19 We find it unnecessary to reach

15 s~. S3 Fed. Reg. 32,125.
16Tr.71·725.
17 St. LBP.89·39, 30 NRC at 761.
Ilrd.
19Forhis part, Mr. Larsen has IUbmillcd 1 = eLated Mueh3 and April 11,1990, in which he eootests !he validity
DC c:crtsin recent actions by UuIt regarding his activities in thai atsle and questions whether !he ndiological hazarda
associated wi!h DU ale IUCficlcnt to warrant NRC regulatory control. By letter eLated April 17, 1990, we advised
Mr. Lancn !hat we would treat !hcse 1 = as his brier on appesL
Wi!h regard to Ihc IUbotanc:c or this conespondcnc:e, we have no jurisdiction to entertain his complaints
caJcerning !he UuIt atsle authorities. As to Mr. Larsen's ICCOrId argument, under !he terms DC 10 c.F.R. 12.758,
this challenge to Ihc Commission', regulatory au!hority undoubtedly would be Corccloscd in an initialliccnsing
calC as a challenge to Ihc Commission', regulations !h.t docs not meet !he requirements of that rule. By its
lCrmI, however, section 2.758 is not applicable here because this is not an omitlal 1iccnsing" case. 10 C.F.R.
12.758(.). S•• U.S. Dep't or lustic:e, AtllJ'fIIJ C.M",r, MafUlQl Oil 1M Admi!&UlTati•• P,oc6du,. Act SO-53
(1947). Nonc:thclcsa, Ihc rcc:onI bcCole us Cully IUpports a finding !h.t Ihc assertion DC NRC regulatory .uIhority
aver !he IOUlCC malCrial involved in !his inatsncc is appropriate. S.. Tr. 256-70. l'urthcrmole, any complaints
concerning !he scope oC Ihc NRC', authority in this leg.n! should be addrcsacd to !he Congrcsa, which has
determined. through Ihc AEA, !h.t source m.lCriallike DU is to be tegW.led.
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all these issues,2O however, because we conclude that the error extant in several
of the Board's conclusions of law mandates a remand of this case for further
consideration.
II.

ANALYSIS

A. A principal staff concern involves the Licensing Board's interpretation
of the source material amount limitations specified in 10 C.F.R. §40.22. Section 40.22, which is titled "Small quantities of source material," specifies in
paragraph (a) that:
A general license is hereby issued authorizing conunercial and industrial firms, research,
educatiooal and medical institutions and Federal, State and local government agencies to usc
and transfer not more than fifteen (IS) pounds of source material at anyone time for research,
development, educational, commercial or operational pUlposes. A person authorized to usc
or transfer source material, pursuant to this general license, may not receive more than a
total of 150 pounds of source material in any ooe calendar year.

According to the staff, this provision's weight limitation on the "use" of
source material precludes any general licensee from having on hand at any
one time more than fifteen pounds of source material, a limitation that it found
Licensees had violated on several occasions. Under the staff's interpretation,
this limitation applies without rcgard to whether the source material is stored
awaiting processing or scientific evaluation, is actually being processed or
analyzed, or is waste matter. In contrast, the Licensing Board interpreted
this provision as not including material awaiting processing/evaluation or waste
maUcr. By the Board's reckoning, as we understand it, a general licensee may
stockpile and thus have on hand an unlimited amount of source material, so
long as it does not actually engage in processing/evaluation operations involving
more than fifteen pounds of that material at anyone time. As a consequence,
the Board refused to countenance any of the staff's charges of section 40.22
possession limitation violations by Licensees.21
In resolving this dispute, our previous guidance concerning the interpretation
of a regulation is instructive:
As is the case with statutory construction, intelpretation of any regulation must begin
with the language and structure of the provision itself. • •• Further, the entirety of the
provisioo must be given erfect. • • • Although administrative history and other available
guidance may be consulted for background informatioo and the resolution of ambiguities

20 S61. I.,., NRC Staff Brief' CXI Appeal of IJ)P·89·39 (Mar. S, 1990) at 8·9. 11·14.
21 &1 IJ)P.89.39. 30 NRC at 753·57, 759, 769·70, 785,787.
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in a regulation's language, its interpretation may not conflict with the plain meaning of the
wording used in that regulation.21

In accord with these guidelines, we focus first on the language and structure of
the regulation.
The first indication of trouble for the Licensing Board's interpretation is
found in the title of the regulation, which refers to "small" quantities of source
material. Under the Licensing Board's resolution of this construction dispute,
there exists the possibility that firms such as Licensees can operate under the
relaxed strictures of general license authority afforded by section 40.22, yet
have unrestricted control over and immediate access to a potentially unlimited
amount of source material, as well as unlimited amounts of waste material. This
is hardly consistent with a provision intended to deal with "small" amounts of
source material.
An even more crucial element, however, is the language of paragraph (a),
which imposes the fifieen-pound limitation on the "use" of source material for
those that desire to operate under general license authority. As the wording of
that paragraph makes apparent, in order to fall within its terms, a licensee must
"use" the source material for certain specified purposes, including performing research, development, educational, commercial, or operational functions. Unlike
some other general license authorizations in Part 40, which involve essentially
passive control over source material,lJ these specified functions embody ongoing
analytical or operational processes. Consistent with the dynamic nature of these
functions, source material "use" necessarily encompasses more than merely the
act of physically handling the material as part of an operational or evaluative
process. Rather, the "use" of this material in the process begins when it is received by the general licensee to be employed for one of the specified purposes
and continues until such time as it is transferred.
The Licensing Board declined to accept such a reading of paragraph (a). The
Board placed its reliance instead upon the canon of construction that the whole
of a regulation must be given effect.24 In this regard, it found significant the fact
that the terms "possess" and "use" are both contained in paragraph (b) of section 40.22, which provides an exemption from certain regulatory requirements
for those who "receive, possess, use, or transfer source material pursuant to the

II Lo", Island Ughli", Co. (Shoreham Nuclear Power Station, Unit I), ALAB-900, 28 NRC Z1S, 288 (citations
omiucd), revUw dec1iMd, CU-88-11, 28 NRC 603 (1988). See also Ke"·McGee Clwmical Corp. (WM CUc:a80
Rare Earths Facility), ALAB-944, 33 NRC 81, 132-33 (1991), peririo,,/or reYUw peNlillg.
13 See, e.,., 10 C.F.R. § 40.23 (general license luthorized for possession of transient shipment of aource mlterla1);
id. § 40.28 (gcnerallicense for the custody and long·term care of certain uranium and thorium mill tailings disposal
sites).

24 See WUI CIoit:tJgo. 33 NRC It 132-33.
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general license.''2.5 According to the Board, this establishes that paragraph (a),
which includes only the term "use," is not intended to place any limitation on
the amount of material that a licensee can "possess" (i.e., have on hand "at any
one point in time'').26
The language of paragraph (b) undoubtedly creates some ambiguity regarding
the scope of the term "use" in paragraph (a). As our previous guidance indicates,
however, a primary tool for resolving such uncertainty is the regulatory history
of the provision. On this score, the staff points to a 1960 notice of proposed
rulemaking that advanced a complete revision of 10 C.F.R. Part 40, including
section 40.22. In that notice, the Commission's predecessor, the Atomic Energy
Commission, declared:
The proposed amendment would generally license possession and use of up to 1j pounds
of contained uranium or thorium or any combination thereof at anyone time by certain
classes of users •••• This general license is subject to an alUlual possession limit of 150
pounds of contained uranium or thorium or any combination thereof. Under this provision
many users of small quantities of uranium would be relieved of the necessity of obtaining a
specific license. Such general licensees would also be exempted from compliance with the
provision of Part 20 of this chapter.27

Subsequently, referencing the proposed rule's "detailed statement of considerations explaining the provisions of the following amendments," the Commission
adopted the regulations as proposed (with one exception not pertinent here),
including language in section 40.22 virtually identical to that now at issue.2I
The Licensing Board denominated this explanation as "at best unclear.''29 We,
however, find it dispositive of the interpretative disagreement between the Board
and the staff. As the Commission's statement makes evident, in order to be in
conformity with section 40.22(a), a general licensee cannot have on hand at
anyone time more than fifteen pounds of source material, whether in the form
of unprocessed, processed, or waste malter. 30 A general licensee's receipt of

2.5ldenticlllanguage is found in 10 C.F.R. §40.22(c), which prolUbiu persoos who "receive, posses', use or
transfer source material PUlSuanl to the generalliccnsc issued in paragraph (a)" from administering source material
to human beings for medicinal or other putposcs.
26LBP.89-39, 30 NRC at 755.
27 25 Fed. Reg. 8619,8619 (1960) (emphasis added).
21 26 Fed. Reg. 284, 284 (1961). The original wording of section 40.22 was revised in 1980 to iu current form.
The change in language, however, is not pertinent to the issue before u. here. Compare 25 Fed. Reg. at 8621
wi,h 45 Fed. Reg. 55,419, 55,420 (1980).
29LBP-89-39, 30 NRC at 756.
30ny the same token, we view this statement as dispositive of any attempt to excuse noncompliance with 10
C.F.R. § 4O.22(a) on the basis of a lad< of ability to undentand the exlent of the limitations imposed by this
regulation. The publication of this Commission exposition in the Federal Register essentially provides notice to
aU interested persons of the contenu of, and thus the Commission's intent regarding. this regulatory language.
See Federal Register Act. 44 U.S.c. § 1507. In any event, the Licensees here certainly wen: on notice of this
staff interpretation at least IS early IS 1982, when the staff took enforcement action. See LBP-89-39. 30 NRC at
769-70.
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source material likewise is governed by this limitation to the extent that it cannot
receive any amount of material that would cause it to exceed the limitation of
fifteen pounds on hand. Further, as the Commission's statement makes clear,
while there is no limitation on the number of source material consignments a
particular general licensee can receive, each licensee is limited to the receipt of
a total of 150 pounds of source material in any calendar year.
The Licensing Board's interpretation of the possession limitations specified
in section 40.22 thus is in error and so we reverse its determination in this
regard. Further, given that its legal ruling constituted the basis for its rejection
of a number of alleged violations put forth by the staff as justification for its
revocation order,3! we remand this matter for further consideration of those
charges as grounds for the staff's enforcement action.
B. As a corollary to its ruling regarding section 40.22(a), the Licensing
Board also concluded as a matter of law that, in the absence of an amendment
of the regulation establishing the general license, the staff has no authority by
means of an order (or other formal enforcement action) to impose additional
requirements upon general licensees similar to those applicable to specific
licensees.:n As a consequence, the Board concluded that certain staff allegations
regarding regulatory violations could not be considered as justification for its
revocation order.3) The staff contests the Board's conclusions in this regard,
asserting that the Commission's bestowal of general licensing authority by rule
does not limit its authority to utilize orders (and other enforcement mechanisms)
to place appropriate conditions on individual general licensees as may be
necessary to protect the public health and safety.
Several AEA provisions speak to the Commission's authority to impose
requirements and conditions upon licensees. As is pertinent here, section 161b
authorizes the Commission to "establish by rule, regulation, or order, such
standards and instructions to govern the possession and use of • •• source
material • • • as the Commission may deem necessary or desirable to promote
the common defense and security or to protect health or to minimize danger
to life or property."34 Similarly, paragraph (i) of AEA section 161 permits the
Commission to
prescribe such regulations or orders as it may deem necessary ••• (3) to govern any activity
authorized pursuant to [the AEA), including standards and restrictions governing the design,
location, and operation of facilities used in the conduct of such activity, in order to protect
health and to minimize danger to life or property.3.5

31 Su supra nOll: 21 and ac:canpanying Il:XL

:n See LBP-89-39. 30 NRC at 750. 754. 788.
3) See id. at m. 782, 784.
34 42 U.S.C. § 220 1(b) (emphasis added).
3.51d. § 2201 (i) (emphasis added).
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Implementing these statutory provisions with regard to the regulation of
source material are two especially pertinent Commission rules. The first of
these is 10 C.F.R. §40.41, which provides in pertinent part:
(a) Each license issued pursuant to the regUlations in this pan shall be subject to all the
provisions of the [AEAl, now or hereafter in effect, and to all rules, regulations and orders
of the Commission.

•••

(e) The Commission may incorporate in any license at the time of issuance, or thereafter,
by appropriate rule, regUlation or order, such additional requiremenlJ and conditions with
respect to the licensee's receipt, possession, use, and transfer of source or byproduct material
as it deems appropriate or necessary in order to:
(I) Promote the common defense and security;
(2) Protect health or to minimize danger of [sic: "to'1life or propeny;
(3) Protect restricted data;
(4) Require such reports and the keeping of such records, and to provide for such
inspections of activities under the license as may be necessary or appropriate to effectuate
the purposes of the [AEAl and regulations thereunder.

In addition, there is 10 C.F.R. §40.71, a provision not referenced by the
Licensing Board in its decision, which declares in part:
(a) The terms and conditions of each license shall be subject to amendment, revision, or
modification by reason oC amendments to the [AEAl, or by reason oC rules, regulations, or
orders issued in accordance with the [AEAl.
(b) Any license may be revoked, suspended, or modified, in whole or in part, for any
material false statement in the application or any statement oC fact required under section
182 of the [AEAl, or because of conditions revealed by such application or statement of fact
or any report, record, or inspection or other means which would warrant the Commission to
refuse to grant a license on an original application, or for violation of, or failure to observe
any of, the terms and conditions of the [AEAl, or the license, or of any rule, regulation or
order of the Commission.

As is evident, in each instance, the regulation clearly states that an order is an
appropriate means for modifying the terms and conditions of any license issued
under 10 C.F.R. Part 40.36
In the Licensing Board's view, if the staff (or the Commission) finds that a
particular firm's activities under a general license mandate additional limitations
or requirements in order to protect public health and safety, it cannot act to
impose those conditions by order (or other enforcement mechanism): instead, a
time-consuming rulemaking amending section 40.22 itself or a "waiver" of the

36 Although 10 C.F.R. §4O.71lpealcs in terms of "each license" rather than "(elach lic:ense issued p.usuant 10 the
regulations in thb part," as is the reference in lection 40.41, the definition "license" in 10 c.F.R.§4O.4 ma1r.ea
it clear that the refen:nc:ea have the lime meaning.

or

517

rule is required.37 The limitations and requirements specified in section 40.22
thus would constitute the regulatory upper boundary for any general licensee
attempting to operate under that section's authorization.38
Undoubtedly, if the Commission wished to establish a licensing scheme
limiting its authority (and that of the staff) in this manner, it could have
done so. We can find no evidence that was its intention. Rather, as sections
40.41 and 40.71 make apparent, the general licensing authorization afforded
by section 40.22 constitutes a regulatory foundation upon which, in the proper
circumstances, the staff can impose additional constraints and conditions. Under
the terms of those regulations any license authorization, including that provided
under a general license, is subject to modification in any particular instance by,
for example, an order issued pursuant to 10 C.F.R. §§ 2.202, 2.204. As with
any other staff-initiated enforcement action under 10 C.F.R. Part 2, Subpart B,
an order modifying a general licensee's authorization must have a sufficient
factual and legal predicate to warrant imposing the particular conditions on the
licensee. But contrary to the Licensing Board's conclusion, the fact that an order
imposes requirements upon a general licensee in excess of those mandated by
the regulation providing general license authorization does not disqualify it as
a valid regulatory requiremenl.39
Having identified the fundamental legal error in the Licensing Board's
justification for discounting certain purported Licensee violations as grounds for
the revocation order, we nonetheless are unable to conclude that it necessarily
follows that the result reached by the Board was incorrect. As described by
the Board, the violations at issue were based upon the Licensees' (1) failure to
comply with regulatory requirements regarding licensee technical competence,
institutional capability, and equipment and facility adequacy, which requirements
37 See LBP-89-39, 30 NRC It 750. 788.
38 As Ipplrcnl support for lhis conclusion, lhe Ucensing BOlrd relied upon I
Commission finding lhll general source material license Ictivities in lhe specified quantities "can be
conduCled wilhout Iny unrcasomble haurd to life or property." [25 Fed. Reg. It 8619.} In olhec words,
lhc Commission has specified lhlt lulhorized general license Ictivities do not create an unreasonable
hazard; lhlt being 10. lhe Sl&fC cannot n:ly on public hesllh and safety concerns to impose Idditional
public heallh Ind safelY conditions.
14. It 755. S" also id. at 788. The Canmission finding referenced by lhe Board, however, hIS no n:levance to lhe
case It bu. The quoted mtcment perl&ins to qulntities of lOurce material utilized for CCfl&in 'pccified pwposc:s
not involved here that, in accordance wilh AEA aection 62, 42 U.S.C. 12092, lhe Commission considers to be 10
"unimportant" that flO license is required. 2S Fed. Reg. It 8619; 611 10 C.F.R. 140.13. Su also 6UprQ p. 509.
39 Cc:ruinly. given lhe Supreme Coun', recognition in cues luch IS SEC v. CMtury. 332 U.S. 194,201-02 (1947),
and NLRB v. Bill AmJspaCl Co., 416 U.S. 267, 294 (1974).lhlt it is wilhin In Igency', discretion whctbcr to
usc cilhcr rulc:ma1ting or adjudication (Le., orders) for announcing new requirements of general applicability, we
perceive no reason for finding thatlhc NRC has less procedunl1atiLUde in defining lhe rpecifie requircrncnts that
may be necesSIty in a particUlar case to prolCCllhe public bcallh and Slfety.
In lhis regard. lhe Ucensing Board's conclusion lbout lhe need for rulc:making to impose Idditional conditions
upon general licensees appears, in part, to have been fueled by its concern lhatlhc mfC should not be permiucd
to turn a general licensee into I lpecifiC licensee by ordering lhe general licensee to comply wilh identical
requirements. Su WP-89-39, 30 NRC at 750, 755. While lhe administrative efficiency ot.uch an endeavor may
be questionable. it is not Ipparentthat it would violate any Ipplicable procedural requirements.
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are applicable by rule to only "specific licensees"; and (2) use of inadequate
controls resulting in facility contamination in excess of NRC guidelines.40
Although our reasons are different from those of the Board, we too harbor
doubts about the ability of the staff to rely upon these purported violations as
justification for a revocation order.
Under the Commission's enforcement policy, the issuance of a license revocation order is appropriate when, among other reasons, a licensee "is unable
or unwilling to comply with NRC requirements" or "refuses to correct a violation," or "[flor any other reason for which revocation is authorized under
section 186 of the [AEA, 42 U.S.C. §2236] (e.g., any condition which would
warrant refusal of a licensee on an original application)."4l The policy defines
a "requirement" as "a legally binding requirement such as a statute, regulation,
license condition, technical specification, or order,"42 and a notice of violation
sets forth "one or more violations of a legally binding requirement."43 Consistent with this enforcement policy, the Board correctly refused to consider the
"violations" underlying the staff's revocation order, unless the aforementioned
"specific license" requirements and contamination "guidance'''' have been imposed upon Licensees here as "requirements" (Le., by prior order or some other
legally binding requirement), or unless the failure of Licensees to follow those
requirements and guidelines would warrant the refusal of a general license to
Licensees under section 40.22.45 It is not apparent to us, however, that either of
these circumstances exists.
Nonetheless, the potentially expansive nature of the Board's erroneous legal determination regarding the Commission's authority to impose additional
requirements on section 40.22 general licensees by order leads us to conclude
that the staff should be given an additional opportunity on remand to address
the issue of the validity of these purported violations as justification for the
revocation of Licensees' general license authority. In addition, in light of the
Board's extensive findings regarding the Licensees' failure to comply with the
terms of the CALs regarding urine sampling,46 and its apparent lack of findings
40 Sl. LDP-89-39, 30 NRC al m, 782-84, 788.
41 10 C.F.R. Part 2, App. C. I V.C(3)(a), (b), (e). The enforcemenl policy also decula thai issuance or a license
revocation order is an appropriate unction when a licensee Ndocs nol respond 10 a notice or violation whee a
response was required" or Nrefuses 10 pay I fee required by 10 CPR Part 170," id. I V.C(3)(c), (d), c:ittumstanc:cs
not alleged in this instance.
421t! I III n.2.
43 1t! IV.A.
44 Su supra pp. 518-519 & note 40.
45 Rrutive 10 the aection V.C(3)(e) mndard, su supra note 41 and accanpanying text, the other reasons for which
revocation is authorized by AEA section 186 either are nOlapplicable hen:: (i.e., rmking a false mlcmcnl in an
application or any statemenl or fact required under AEA section 182, 42 U.S.c. 12232), or are lubsumed within
the policy lIalcmenl'l revocation order criteria V.C(3)(a) or (b) (i.e.. railure 10 construct or operate a racility in
accordance with a construction pennit, license, or application lechnical lpecilicationS, or violation or any ABA
t;rovision or Canmission reguution).
LDP-89-39, 30 NRC al 774, 779, 781-82
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concerning the import of Licensees' noncompliance with the CAL provisions
regarding lapel air sampling, upon remand the Board should give additional
consideration to the extent to which this noncompliance, while evidently not
violative of a legally binding requirement,47 nonetheless justifies license revocation by demonstrating an unwillingness or inability to comply with NRC requirements. Finally, if the Board again finds that the staff's revocation order
cannot be sustained,48 it also should consider whether any legal basis remains
for the imposition of the conditions requiring urine testing and reporting,49 given
that the linchpin of those requirements - Licensees' Utah specific license no longer exists.3D
For the foregoing reasons, the Licensing Board's decision, LBP-89-39, 30
NRC 746, is reversed and this cause is remanded for further proceedings
consistent with this decision.
It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins
Secretary to the
Appeal Board
Dr. Johnson did not participate in this decision.

47 See 10 c.F.R. Part 2. App. C. IVJl
48 ln such a circumstance. cmlnry to the Licensing Board's culler observation, 6U LBP-89-39, 30 NRC at
761 n.1S, the Equal Acc:ess to Justice Act, 5 U.S.C. 1504, does not permit Licensees to obtain attorney's fees
as recompense for their pan.icipation before the agency in this type of enfon:anent proc:ceding. Su AdvaflCed
Medical Systems,lfIC. (One Factory Row, Geneva, 01144041), ALAB-929, 31 NRC 271 (1990).
49 See supra note 18 and accompanying text.
30 See supra note 13.
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The Appeal Board affirms the Licensing Board's order, LBP-90-24, 32 NRC
12 (1990), dismissing the petitioner, Nuclear Energy Accountability Project,
from the opemting license amendment proceeding for lack of standing to
intervene.

RULES OF PRACTICE:

STANDING TO INTERVENE

The Commission long ago established that judicial concepts of standing are to
be used in determining whether a petitioner has a sufficient "interest" to intervene
in a proceeding. Portland General Electric Co. (pebble Springs Nuclear Plant,
Units 1 and 2), CLI-76-27, 4 NRC 610,614 (1976). See Florida Power & Light
Co. CSt. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325,

521

329 (1989); Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit
I), CLI-83-25, 18 NRC 327,332 (1983).

RULES OF PRACTICE:

STANDING TO INTERVENE

When an environmental organization seeks to intervene in its own right,
independent of its status as a representative of one or more of its members,
it must demonstrate an injury in fact to the organization within the zone of
interests of the Atomic Energy Act and the National Environmental Policy Act
See Nuclear Engineering Co. (Sheffield, IIIinois Low-Level Radioactive Waste
Disposal Site), ALAB-473, 7 NRC 737, 740-41 (1978).

RULES OF PRACTICE:

STANDING TO INTERVENE

An organization's asserted purposes and interests, whether national or local
in scope, do not, without more, establish independent organizational standing.

RULES OF PRACTICE:

STANDING (REPRESENTATIONAL)

An organization may acquire standing as the representative of one or more
of its members if the member has standing in his or her own right and the
member has authorized the organization to represent his or her interests. See SI.
Lucie, 30 NRC at 329; TMI, 18 NRC at 332; Pebble Springs, 4 NRC at 612-14.
See also Hunt v. Washington Apple Advertising Comm' n, 432 U.S. 333, 342-43
(1977).

RULES OF PRACTICE:

STANDING (REPRESENTATIONAL)

Representational standing hinges upon the organization having a member to
represent In other words, the organization's standing is essentially derivative
of the member's standing.

RULES OF PRACTICE:

INTERVENTION (DISCRETIONARy)

In exercising its discretion on the question whether a petitioner should be
granted discretionary intervention, the Commission indicated that a licensing
board should consider, among other things, the factors set out in 10 C.F.R.
§ 2.714(a) and (d) governing late intervention and intervention generally. Pebble
Springs, 4 NRC at 616.
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DECISION
Petitioner Nuclear Energy Accountability Project (NEAP) appeals the Licensing Board's memorandum and order dismissing NEAP from this operating
license amendment proceeding for a lack of standing to intervene.1 For the reasons that follow, we affirm the Board's order.

I.
On December 5, 1989, the Commission published a notice of opportunity for
hearing on the application of Florida Power & Light Company for amendments to
the operating licenses for Units 3 and 4 of its Thrkey Point facility.l The applicant
sought the amendments to replace the custom technical specifications for the
two plants, which dated from initial licensure in the early 1970s, with technical
specifications based upon the Westinghouse Standard Technical Specifications.
In response to the Commission notice, Thomas J. Saporito, Jr., filed a request
for a hearing and a petition for leave to intervene on his own behalf and on
behalf of NEAP.
The petition asserted that NEAP, a corporation with its principal place of
business in Jupiter, Florida, "is an environmental organization with specific and
primary purposes to operate for the advancement of the environment and for
other educational purposes."l It claimed that members of NEAP "live, work,
and vacation in and otherwise use and enjoy" the area within ,fifty miles of the
Thrkey Point plants and that such members could suffer severe consequences
in the event of a serious nuclear accident at the plant. The petition also stated
1 LBP.90-24. 32 NRC 12 (1990).
l Su 54 Fed. Reg. 50.295 (1989).
3 Request for Hearing Ind P<Ution for Leave \0 Intervene (Dec.
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n. 1989) It 1·Z.

that Mr. Saporito, the Executive Director of NEAP, works in and about the City
of Miami, Florida, as a teacher in the field of digital electronics. In addition,
the petition states that he regularly travels to Miami to conduct research in
the nuclear field, thus placing him "within the NRC 'Zone of Interest' on a
regular basis.''4 Both the applicant and the NRC staff opposed the intervention
petition on the ground that neither NEAP nor Mr. Saporito had demonstrated
that they met the Commission's requirements for standing to intervene in the
license amendment proceeding.' In a February 5, 1990 memorandum and order,
the Licensing Board noted that the petitioners were without legal counsel and
that the applicant and the staff "have paid particularly careful aUention to the
law" in opposing the intervention petition.6 Urging the petitioners to study these
answers to their petition, the Board provided them an opportunity to cure any
deficiencies.'
On March 5, 1990. the petitioners filed an amended intervention petition,
accompanied by fifty-six contentions. With respect to the standing of Mr.
Saporito. the amended petition, supported by his affidavit, stated that he resided
with his family in Jupiter, Florida. some eighty-three miles from the Thrkey
Point plants and that he worked as an instructor at a technical school in Miami,
Florida, a location he declared to be "well within the NRC's 'geographical zone
of interesL' ". The amended petition further asserted that, in addition to being its
Executive Director. Mr. Saporito was President, Treasurer, and a member of the
Board of Directors of NEAP. The petition also stated that Mr. Saporito opposed
the license amendments because the revised technical specifications will cause
the plant to be operated unsafely. resulting in the release of radiation that will
adversely affect his health and safety.9
With respect to NEAP, the amended petition asserted that, as a nonprofit
environmental organization. its "primary purpose [is] focused on providing for
public safety and for the protection of the environment as a whole regarding
Nuclear Power Generation."lo It further stated that NEAP derives standing
through its Executive Director. Mr. Saporito, and that NEAP opposes the
license amendments because it, along with its members, believes the technical
specification revisions will cause the Thrkey Point plants to be operated unsafely.
Aecording to the amended petition, such operation will adversely affect the
4 Ill. at 3.
5 Su licenscc', Answer in Opposition to Request for Hearing and Petition for Leave to Intervene (Jan. 10,1990)
at 2·18; NRC SLlff Response to Request for Hearing and Petition for Leave to Intervene [NEAP) and Thomas
1. Saporito,1r. (Ian. 16, 1990) at 3·9.
6 Memorandum and Order (Feb. 5, 1990) at 3 (unpublished).

or

'Ill.
8Petitionen Amended Petition for Intervention and Brid in Suppon Thereof (Mar. 5,1990) at 10 [hemnafter
Amended Petition].
9 Ill. at 11.

10 Ill. It 15.
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health and safety of its members, as well as NEAP's ability to carry out its
mission to inform and educate the public.l1
In their respective responses to the petitioners' amended intervention petition,
the applicant and the staff conceded that Mr. Saporito had standing to intervene
based upon his employment in the vicinity of the Thrkey Point plants and that
NEAP, through Mr. Saporito, also had established representational standing.12
Nonetheless, a little over a week after a March 23, 1990 prehearing conference
at which he represented NEAP as well as himself, Mr. Saporito filed a notice of
withdrawal from the proceeding. The April 1 notice stated that the applicant's
action in seeking to verify Mr. Saporito's employment by writing his employer
"caused Mr. Saporito to feel intimidated by the Applicant'S actions" so he
was withdrawing from the proceeding, leaving NEAP as the sole remaining
petitioner,u
In an April 24, 1990 memorandum and order, the Licensing Board indicated
that it would treat Mr. Saporito's withdrawal notice as a motion to withdraw.!4 In
its ruling, the Board first stated that, if the withdrawal motion were granted, the
question of NEAP's standing, both as an organization and as a representative of
its members, would be revived because at the prehearing conference the Board
had not determined "whether NEAP had standing in this case without reliance
on Mr. Saporito as the member whose interest is affected by the proposed
amendment."u It then determined that, on the basis of Commission precedents,
"NEAP does not have standing as an organization since it is merely claiming a
generalized grievance - alleged danger from a nuclear power plant - that is
shared by the general public."16 Next, outlining the Commission's requirements
for establishing representational standing, the Board found it had insufficient
information to rule on the issue. It therefore ordered petitioner NEAP to provide
a statement signed by an authorized officer of NEAP that:
1. The organization has decided that it desires to continue to be represented in this
proceeding.
2. Sets fonh the name of the organization'S authorized representative in this proCeeding.
3.

Explains the nature of and privileges of membership in NEAP and how the
organization determines whether a panicular person is a member.

1114. .t IS.I6.
12 Applicant" Response to Amended Petition to Intetvene (Mar. 16, 1990) at 6; NRC Staff Rcsponac to Petition_'

Amended Petition for Leave to Intetvcnc (Mar. 19, 1990) at 7·9.
13 Noticc of Withdrawal from Proceeding (Apr. I, 1990).

14 Memorandum and Order (Apr. 24, 1990) .t 1 [hereinafter April 24 Order].
15 1t!. .t 5. Su LDP·90-16, 31 NRC 509, 511·12 (1990).
16 April 24 Order .t 6 (emphasis in original).
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4. States that each oC the persons on whom NEAP relies Cor 'tanding is a member
oC NEAP, including the date they became a member and that they have been a
member since the beginning oC this proceeding Wltil the present dateP

The Licensing Board also directed that petitioner NEAP provide a statement
from at least one of its members that:
1. They desire to be represented by NEAP in this proceeding.
2.

Establishes that they have a personal interest in the proceeding (such as their place oC
residence or the other contacu that establish that they have a direct interest; and the
nature oC the interest they seek to protect).

3.

Establishes the date they became a member oC NEAP and that they are currently members
oCNEAP.

4. CommWlicates their Wlderstanding concerning their privileges as a member oC NEAP
and the nature oC their participation in NEAP activities. 18

In response to the Licensing Board's order for specific information, Mr.
Saporito, on behalf of NEAP, stated that, even though he had withdrawn from the
proceeding in his personal capacity, he was NEAP's authorized representative.
NEAP's response also indicated that, pursuant to its bylaws, members are
entitled to receive information and newsletters but they have no voting rights,
unless specifically authorized by the Board. Finally, the response asserted that
NEAP relied upon its member, Shirley Brezenoff, for standing, referring to her
attached affidavit and membership application. In her affidavit, Ms. Brezenoff
stated that she is a member of NEAP who is concerned about the 1\Irkey Point
license amendments, that she lives within 50 miles of the nuclear facility, and
that she authorizes NEAP and Mr. Saporito to represent her interests. The
attached copy of her membership application, however, was not signed by Ms.
Brezenoff in her individual capacity; instead. it was executed by her on behalf
of an organization called Quad City Citizens for Nuclear Arms ControI.19
After receiving NEAP's response and replies from the applicant and the
staff, the Licensing Board granted part of Mr. Saporito's still pending motion to
withdraw, but only as it related to him in his capacity as an individual petitioner.
The Board did not permit Mr. Saporito to withdraw from the proceeding in
his capacity as a member and representative of NEAP, which it noted would
have deprived NEAP of standing.2D The Board thus left unchanged its previous
determination that NEAP had standing as the representative of its member Mr.

171d. at B.
181d. at B·9.

19 NEAP', Response to the ASLB', Memorandum and Order (May 5, 1990) [hcrcinaftcr NEAP', ResponieJ.
2DLBP.90-16,31 NRC at 514.
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Saporito, but it made its ruling contingent upon Mr. Saporito's filing "a pleading
in which he personally states his willingness to be represented by NEAP.''21 In
this regard, the Board noted that
([wlere Mr. Saporito a lawyer. fully informed of the possible consequences of his motion
to withdraw, we might grant his motion and rule that NEAP is no longer a party. However,
given Mr. Saporito's lay status, our denial of [part of] his motion will give him a chance to
consider the full consequences of his requesL)

•••

H Mr. Saporito continues to withdraw himself as the basis for NEAP's standing, he may
do 10. However, he is the sole basis on which NEAP relics and NEAP has already had all
the opportunity it needs to establish standing; it may not file any further docwnents alleging
a new basis for standing. Hence, if Mr. Saporito fails to assure us of his Willingness to have
NEAP represent him ••• the entire basis for standing for NEAP fails and this case will be
dismissed.21

In making this provisional ruling on standing, the Licensing Board also found
that the information provided by NEAP in its response was insufficient to support
NEAP's standing as a representative of Ms. Brezenoff because she did not have
the requisite indicia of membership due to her lack of control over NEAP and
the absence of her individual membership in that organization.23 Finally, the
Board admitted five of petitioners' contentions.24 Therefore, the Board's ruling
effectively granted NEAP's intervention petition contingent upon Mr. Saporito's
filing the required pleading indicating whether he wished to be represented by
NEAP.
By letter dated June 20, 1990, NEAP's newly retained counsel advised the
Licensing Board that Mr. Saporito was no longer employed in the Miami area
and that he had been dismissed from his teaching position on May 10, 1990.2.5
Counsel's letter also enclosed a copy of Mr. Saporito's June 19, 1990 statement
declaring that he desired to be represented by NEAP in the license amendment
proceeding. On June 22, 1990, the applicant. asserting a material change in
circumstances, moved for reconsideration of the Licensing Board's ruling on
NEAP's standing. The applicant argued that the intervention petition should
now be denied and the proceeding dismissed because NEAP failed to meet the
standing requirements of 10 C.F.R. § 2.714.26 The staff supported the applicant's
motion and NEAP opposed iL27
21 It!. at 538.
21/t!. at 514.
23 /d. at 513 n.5.
24 It!. at 538.
:z.s Leuer from B. Garde to Licensing Board (June 20, 1990) at 2.
26 Applicant" Motion for Reconsideratioo and Dismissal of Petition to Intervene (lune 22, 1990).
27 See NRC Staff Respoose to Applicant'. Motion for Rcconsideratioo (luly 12, 1990); Response of [NEAP]
and Thomas 1. Slporito to Florida Power and Light', Motion for Rcconsideratioo and Dismissal of Petition to
Intervene (July 10, 1990).
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In the order that is now before us on appeal, the Licensing Board granted
the applicant's motion and dismissed NEAP from the proceeding for lack of
standing.18 The Board emphasized in its ruling that the sole ground for NEAP's
standing was the standing of its representative and member, Mr. Saporito, who
was employed in Miami in the immediate geographical vicinity of Thrkey Point
- a critical fact that was no longer true. The Board also reiterated a NEAP
concession in its response to the applicant's dismissal motion to the effect that
the changed circumstances eliminated the basis for NEAP's standing. Further,
the Board denied NEAP's requests to submit additional facts and argument
to establish NEAP's standing and to hold the matter in abeyance pending a
determination by the Department of Labor whether the applicant caused Mr.
Saporito's discharge by his employer. In this regard, the Licensing Board found
that NEAP already had ample opportunity to establish NEAP's standing:
We note that until this time Mr. Thomas J. Saporito, who is not a lawyer, has appeared on
behalf of NEAP, as is his right under the procedural regulations.••• As the representative
of NEAP, Mr. Saporito had the full authority and responsibility to represent it, on both
technical and procedural matten. He could win or lose the case on complex issues of science,
engineering, and law. He also could make arguments that impose the costs of response on
opposing parties and the costs of decision on the Nuclear Regulatoty Commission. While
we have been patient and protective of his needs as a nonlawyer, he has now had all the
protection he can properly be afforded.
NEAP has had ample opportunity to demonstrate that it has standing independent of Mr.
Saporito, and it has not done so.29

Finally, the Board denied NEAP's request for discretionary intervention, finding
that such intervention was inappropriate under the standards laid down by the
Commission.30

n.
A. Before us, NEAP first argues that the Licensing Board erred in denying
it organizational standing in its own right to intervene in the license amendment
proceeding.31 The crux of its argument is simply that NEAP's status as a small

28 LBP.9().24, 32 NRC 12
29 Id. at IS (citation omitted).
30 Id. at IS-17.
31 Although NEAP'a appellate brief is styled "Brief for AppeIlmts Nuclear Energy Accounl.tbility Project (NEAP)
and Thomas I. Saporito," NEAP is the only proper appdlant before us. Mr. Saporito voluntarily lought 10
withdrsw from the proceeding and the licensing Board granted his request. Su LBP-90-16. 31 NRC at S14. Not
swprisingly, he did not file • notice of appeal, nor did he have • right 10. G~orria POtWr Co. (Voglle Electric
Generating Plant, Units I and 2), ALAB·8SI, 24 NRC S29 (1986).
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organization with locally focused interests and purposes is sufficient to provide
it the foundation for organizational standing.32 NEAP's argument is without
merit.
Pursuant to 10 C.F.R. § 2.714(a) of the Commission's Rules of Practice,
"[a]ny person whose interest may be affected by a proceeding" may seek to
intervene by. inter alia. filing a petition "set[ting] forth with particularity the
interest of the petitioner in the proceeding, how that interest may be affected
by the results of the proceeding. including the reasons why petitioner should
be permitted to intervene." The Commission long ago established that judicial
concepts of standing are to.be used in determining whether a petitioner has a
sufficient "interest" to intervene in a proceeding.33
Those wen-known standing principles require a petitioner to establish that
the Commission's action will cause an "injury in fact" and that the injury is
arguably within the "zone of interests" protected by the statutes governing the
proceeding.34 Regardless of whether the petitioner seeking to intervene is an
individual or an organization. the same showing is rcquircd.35 Thus, when an
environmental organization seeks to intervene in its own right, independent of
its status as a representative of one or more of its members. as NEAP does
here. it must demonstrate an injury in fact to the organization within the zone of
interests of the Atomic Energy Act and the National Environmental Policy Act.36
To meet the injury in fact test, the petitioner must show a real or threatened
harm, not merely an academic interest in a matter.37 Similarly. the standard is
not met if the asserted harm is only a generalized grievance shared by all or a
large class of citizens that does not result in a palpable injury.38
Although NEAP claims that the Licensing Board should have found it had
standing to intervene as an organization in its own right, it has failed to demonstrate any injury in fact to its organizational interests from the Thrkey Point
lieense amendments. Indeed, NEAP simply ignores this essential prerequisite.
Rather, in its brief, NEAP points to the local nature of its organizational interests
and purposes, assening. in effect. that these alone are sufficient to establish its
organizational standing. Thus, it argues that the assenions in its amended inter32 Brief for Appdlants (NEAP and Saporito] (Sept. S. 1990) It 41-43 [hereinafter NEAP Brief].

33 Portland G~Mra1 Ekctric Co. (Pebble Springs Nuclear Plant, Units lind 2). CU-76-27. 4 NRC 610. 614
(1976). See Florida P~r &. Ughl Co. (St. Lucie Nuclear Power Plant, Units I and 2). CU·89-21. 30 NRC 325.
329 (1989); M~tropo1i/o1l Edisoll Co. (Ib= Mile Island Nuclear Station, Unit I), CU-83-25. 18 NRC 327. 332

g983).

St. Lucu. 30 NRC at 329; TMI. 18 NRC It 332. Suo ~.g .• Warth 11. S~ldill. 422 U.S. 490 (1975); NsociDlioll
of Da/o Procusillg SCTII. Organizalions 11. Camp. 397 U.s. ISO (1970).
35 Su TMI. 18 NRC at 332.
36 42 U.S.c. §§ lOll ~t seq.; 42 U.S.c. §§ 4321 ~t seq. S~~ Nuckar ElIgjM~ri"g Co. (Sheffield.lUinois Low-Levc!
RadioacUIIC Waste Disposal Site). AlAB-473. 7 NRC 737. 740-41 (1978).
37 Pebble Springs. 4 NRC 11613.
38TMI. 18 NRC It 333; TranslUlCkar.llIC. (fen Applications for Low-Enriched Uranium E_ports to EURATOM
Member Nations). CU-77-24. 6 NRC S2S. 531 (1977).
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vention petition - i.e., that NEAP" 'distributes information about the Thrkey
Point nuclear plant in Homestead, Florida ••• [which] provides for public education of nuclear energy issues and meets a requirement of NEAP's mission'"
and " 'has obtained authorization from the Superintendent of the Dade County
School Board to conduct educational seminars at all of the public schools in
the School Board's jurisdiction'" - are sufficient to establish its organizational
standing.39 But these assertions, as well as others from the amended petition to
the effect that NEAP's "primary purpose [is] focused on providing for public
safety and for the protection of the environment as a whole regarding Nuclear
Power Generation,''40 simply do not demonstrate an injury in fact to an organizational interest of NEAP that is within the zone of interests of the applicable
statutes. An organization's asserted purposes and interests, whether national
or local in scope, do not, without more, establish independent organizational
standing. As the Supreme Court stated in Sierra Club v. Morton,"1 "a mere
'interest in a problem,' no matter how longstanding the interest and no matter
how qualified the organization is in evaluating the problem, is not sufficient by
itself to render the organization 'adversely affected' or 'aggrieved' within the
meaning of the [Administrative Procedure Act]." Similarly, the purposes recited
by NEAP are insufficient to establish its "interest" in the proceeding under the
Commission's regulations.42 Accordingly, the Licensing Board did not err in
determining that NEAP lacked organizational standing.
B. NEAP next asserts that the Licensing Board erred in denying it standing
as the representative of Ms. Brezenoff. Like the proverbial short horse soon
curried, this argument need not detain us long.
An organization may acquire standing as the representative of one or more
of its members if the member has standing in his or her own right and the
member has authorized the organization to represent his or her interests."3

39 NEAP Brief It 42.

Sec Amended Petition It 15·16.

40 Amended Petition It

IS.

In its brief (It 42), NEAP also quotes, without Ittribution, ICYcral Idditional Itltemcntl oC the purposes and
in!eteslS of NEAP. The language quoted by NEAP comes from • NEAP promotional flyer tau was attached 10 !he
Ipplicant'l Inswer 10 NEAP', intervention petition. Because this material does not Ippear in NEAP', amended
intervention petition, we Ire hlrd pressed to ICC how NEAP cln now use it on Ippeal to establish its organizational
atanding. In Iny event, this mlterial does nothing to establish atanding Cor NEAP IS an organization in its own
right.
41 405 U.S. 727,739 (1972).
42 Indeed, NEAP', Isserted interests here Ire closely akin to those identified in Siu/field, 7 NRC It 740, IS patently
insufficicntto establish lIIe organiutionalltlnding or an Illinois not·for·profit rorpollltion in tile liCClsc renewal
and amendment proceeding Cor I low·level ndioactive WlSte burial lite. In Siu/field, the intervention petition
atatcd, inter a/iQ, IIIlt "Mid·AmericI, IS I public interest Coundation, is cmcerned with both the benefits Iccruing
to the genc:nl public Crom the use oC ndioactive materials and with the disposal oC waste products in I liCe mlMcr
with respect to persons and the environment." leL
43 See St. I..ucie, 30 NRC It 329; TMI, 18 NRC It 332; Pebble Spri"gs, 4 NRC It 612·14; Sluffield, 7 NRC It
741. See also 1IW11 Y. Washi"g/o" Apple Adverrirj"g Comm'", 432 U.S. 333, 342-43 (1977); Warth Y. Seldi", 422
U.S. It 511.
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Such representational standing, however, hinges upon the organization having a

member to represent. In other words, the organization's standing is essentially
derivative of the member's standing.
After Mr. Saporito filed his April I, 1990 notice of withdrawal, the Licensing
Board found it had insufficient information to determine whether NEAP had
standing as the representative of any of its members. Thus, the Board ordered
NEAP to provide the necessary information including a statement from NEAP
naming each person upon whom it relied for standing and the date he or she
became a member.44 The Board also required NEAP to file a similar statement
from each member it identified.'" In response to the order, NEAP named
only one supposed member, stating "NEAP relies on its member Ms. Shirley
Brezenoff • •• for standing in this proceeding."46 NEAP then attached the
affidavit of Ms. Brezenoff and a membership application signed by her "fur
Quad City Citizens for Nuclear Arms Control." As part of its June IS, 1990
ruling on Mr. Saporito's withdrawal motion, the Licensing Board found that
NEAP did not have standing as a representative of Ms. Brezenoff because, inter
alia, she "became a member 'fur Quad City Citizens for Nuclear Arms Control'
and not for herself."47
That ruling is manifestly correct. Indeed, in its brief, NEAP does not even
address this Licensing Board determination. As the Board found, NEAP's
standing cannot rest upon Ms. Brezenoff because she is not an individual
member of NEAP and hence NEAP cannot act in a representational capacity
for her. Moreover, NEAP made no showing establishing the standing of the
Quad City organization, an asserted member of NEAP. Nor can NEAP be heard
to complain that it did not have ample opportunity to establish its standing as
the representative of its members.48 Under the Licensing Board's order, it was
free to provide information on any or all of its members. Instead, it chose
to rely solely on Ms. Brezenoff, who was herself not a NEAP member, but a
representative of yet another organization. Thus, NEAP ran the risk that, if its
response was found inadequate, it had no other member on which to base its
standing.49 Accordingly, the Licensing Board correctly found that NEAP did not
have standing as the representative of Ms. Brezenoff.
44 April 24 Order at 8.
'" Id. It 9.
46NEAP', Response at 3.
47 LBP.90-16, 31 NRC It 513 n.5.
48 NOIhing in the Commissioo', Rules of Practice mlndates that NEAP (or Mr. Saporito) be given multiple
opportunities to cure inlc!Ventioo petition deficiencies. Indeed, if the licensing Board is to be faulted in this
regard, it would be for bending aver backwards to aid NEAP in its intervention quest.
49 In its brief (It 43-44), NEAP also Illeges without Iny e1abontion, that it established rcprcsentatiooal standing
by naming in its amended intervention petitioo a number of other individuals. Not ooly is this claim inadequately
briefed, and hence ablndooed, 666 Carolina Pow.r aruJ. Vght Co. (Shcaroo narris Nuclear Pow... Plant), ALAB·
837, 23 NRC 52S, 533·34 (1986), but nooe of the 'tatements supplied by these individuals indicated they were
(Co/llillJUd)
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C. NEAP also challenges the Licensing Board's ruling denying its additional request for discrelionary intervention. In Pebble Springs, the Commission
held that when a petitioner is not entitled to intervene in a proceeding as a matter
of right, the Licensing Board nevertheless may permit a petitioner to participate
in the proceeding as a matter of discretion.~ In exercising its discretion, the
Commission indicated that a board should consider, among other things, the
factors set out in 10 C.F.R. § 2.714(a) and (d) governing late intervention and
intervention generally.51 We will reverse a licensing board's determination on
discretionary intervention only when we find the board abused its discretion.
Under that review standard, the petitioner
has a subslanlial burden on this appeal It is not enough (or it to establish simply that
the Lieensing Board might justifiably have concluded that the totality of lhe circumstanees
bearing upon the [10 C.F.R. § 2.714) (actors tipped the scales in (avor of [the grant) o( lhe
petilion. In order to decree that outcome, we must be persuaded that a reasonable mind
could reach no other resulL51

Here, the Licensing Board considered the factors prescribed by the Commission and determined that "on balance it is not appropriate to use our discretion
to admit NEAP as a party."" We have reviewed NEAP's arguments on appeal
and find no basis upon which to overturn the Licensing Board's ruling. The
Board's decision reflects a considered balancing of the prescribed factors and a
judgment well within its discrelion. Accordingly, we are unable to conclude that
the Board abused its discretion in denying discretionary intervention to NEAP.
For the foregoing reasons, the Licensing Board's order dismissing NEAP as
a party for lack of standing, LBP-90-24, 32 NRC 12, is aJJzrmed.54

members of NEAP or descnbed !he pwportcd injury !hey Iwren:<!. MonooveJ", NEAP cannot now n:ly Upal !he
individulls named in its MIlCh S. 1990 Imended pClitioo given its subsequent Idmissioo in its I'CSpoose 10 !he
Licensing Board'. Apri124, 1990 order lhat it n:l.ied lolely upon Ms. Brczenoff 10 establish its Illnding.
~ P6bble SprillgS, 4 NRC It 614·17.
511d. It 616.
51 Washillgtoll Public P0W6r Supply Sysl6M (WPPSS Nuclear Project No. 3), ALAB·747, 18 NRC 1167, 1171
~1983).

'LBP.90-24, 32 NRC It 17.
54 Our affirmance of !he Licensing Board', dismissal of NEAP for lack of ltanding, makes it unnccessll)' for us
10 rule on \he applicant" cootcstcd December 19, 1990 motion for a show cause order why \he proceeding should
not be tcnninatcd and its subsequent February 8, 1991 motion 10 Itrike !he petitiooer" reply.
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It is so ORDERED.
FOR THE APPEAL BOARD
Barbara A. Tompkins

Secretary' to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. A. Dixon Callihan
Dr. Jerry R. Kline

In the Matter of

Docket No. 30-12319-ClvP
(ASLBP No. 90-61S-03-ClvP)
{EA S9-223}
(Material LIcense No. 3S-17178-01)

TULSA GAMMA RAY, INC.

June 13, 1991

The Licensing Board determines that the Licensee in a civil-penalty proceeding is not required to present its case through prepared testimony.
RULES OF PRACTICE:

PREPARED TESTIMONY

Any requirement to file prepared testimony in a civil-penalty proceeding
would be contrary to NRC rules, which exempt enforcement proceedings from
the general requirement for filing prepared testimony. 10 C.F.R. § 2.743(b)(3).

MEMORANDUM
(Filing of Direct Testimony)

By leuer dated June 11, 1991, copies of which were provided to the Licensing
Board, the NRC Staff advised the Licensee that the Staff (which had filed
prepared testimony) would object to any testimony of the Licensee that was
not similarly prefiled in prepared form. (The Licensee has filed no prepared
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testimony.) As a basis for its position, the Staff cited the Licensing Board's
Order of November 15, 1990, LBP-90-43, 32 NRC 390.
The Board had considerable doubt as to the legal authority for such a position
and, in addition, was aware that in discovery the Licensee had indicated that it
planned to call several named witnesses. Accordingly, the Board attempted to
convene a telephone conference to discuss this mauer but was unable to establish
a time in the near future when all parties could participate (so that the Licensee
would not be put to the burden and expense of preparing direct testimony, if it
did not wish to do so).
As a result, the Board on June 12, 1991, separately advised the parties by
telephone that (1) the November 15 Order did not require the filing of prepared
testimony but only established a date by which parties were permitted to file such
testimony. and (2) in any event, any requirement to file prepared testimony in this
civil-penalty proceeding would have been contrary to NRC rules, which exempt
enforcement proceedings of the type involved here from the general requirement
for filing prepared testimony. 10 C.F.R. § 2.743(b)(3). See also § 7(c) of the
Administrative Procedure Act, 5 U.S.C. § SS6(d); At/orney General's Manual on
the Administrative Procedure Act, U.S. Department of Justice, 1947, at 77-78.
FOR TIIE ATOMIC SAFETY
AND LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISlRATIVE JUDGE
Bethesda, Maryland
June 13, 1991
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Morton B. Margulies, Chairman
Dr. George A. Ferguson
Dr. Jerry R. Kline

In the Matter of

Docket No. 50·322·0LA·2
(ASLBPNo.91·631-D3·0LA·2)
(Possesslon·Only License)

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

June 13, 1991

MEMORANDUM AND ORDER
(Ruling on Amended Petitions to Intervene
and to Hold Hearings)
I.

INTRODUCTION

On March 6, 1991, the Licensing Board issued Memorandum and Order,
LBP·91·7, 33 NRC 179 (1991), which afCorded Petitioners, Scientists and
Engineers for Secure Energy (SE2) and Shoreham-Wading River School District
(School District), the opportunity to amend their previously filed petitions to
intervene and to hold hearings on Long Island Lighting Company's (LILCO's)
application for what the Commission has determined is a possession-only license
(POL) for the Shoreham Nuclear Power Station, Unit 1 (Shoreham).'
1 CU.91.1. 33 NRC 1.3 (1991).
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The Licensing Board, in LBP-91-7, had found that Petitioners failed to
establish standing, as provided for by 10 C.F.R. § 2.714(a)(2), in the subject
proceeding. On April 8, 1991, each Petitioner filed an "Amendment to Its
Request for Hearing and Petition to Intervene" to correct deficiencies found by
the Licensing Board in the original petitions.
On April 23, 1991, in response, Licensee filed "LILCO's Opposition to Petitioners' Amended Petitions to Intervene and Requests for Hearing on Proposed
'Possession Only' License for Shoreham." LILCO asserts that the amended petitions have nothing worthwhile to contribute to the proceeding and should be
dismissed.
On April 29, 1991, NRC Staff (Staff) filed its response titled "NRC Staff
Response to Petitioners' Amended Petitions to Intervene and Requests for
Hearing." It requests that the amended petitions be denied.
In this Memorandum and Order, which supplements LBP-91-7, the Licensing
Board reviews and rules on the amended requests for intervention and hearing.

II.

A.

LICENSING BOARD'S RULINGS ON DEFICIENCIES
IN ORIGINAL PETITIONS

The Petitions

Petitioners principally based their cases on the claims that the POL is part
of the de facto decommissioning of Shoreham; that the POL application should
be preceded by a decommissioning plan; that prior to the issuance of a POL,
Staff must issue an Environmental Impact Statement (EIS); and that an EIS must
consider resumed operation as an alternative to decommissioning because it is
a viable alternative.
Pursuant to the Commission's instructions in CLI-91-1, that the Licensing
Board act in accordance with that decision and the opinions expressed in CLI90-8, 32 NRC 201 (1990), aff'd, CLI-91-2, 33 NRC 61 (1991), the Licensing
Board found that the Commission's policy decisions stripped away Petitioners'
main arguments for standing.
The Commission had found in CLI-90-8 that the Staff need not consider
resumed operation of Shoreham as an alternative course of action in any
environmental review of decommissioning it performs.
Contrary to Petitioners' claim, the Commission found in CLI-91-1 that a request for a POL need not be preceded or accompanied by either a decommission-
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ing plan or particular environmental information, or a National Environmental
Policy Act (NEPA) review related to decommissioning.1

1.

The SE2 Petition

SE2 claimed in its original petition that it was injured because of Staff's
refusal to prepare an EIS on the alleged decommissioning of Shoreham of which
the POL application was part. It stated that the failure to act by Staff deprived
Petitioner of its right to comment directly on the EIS, to advise its members on
its meaning, and to make recommendations to the public and political leadership.
SE2 asserted that the Commission inaction interferes with its informational
purposes and deprives the organization of its ability to carry out its organizational
purposes. The Licensing Board ruled that, based on the Commission's holding
in CLI-91-1, a POL may be issued without any environmental review, and
Petitioner's claim of injury was invalid.
The Licensing Board also found that SE2's petition was defective because it
failed to identify any particular injury to itself or its members that can be traced
to the challenged action. Del/urns v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988).
Petitioner only presented bare conclusory allegations that the proposed reduction
in technical specification requirements would increase radiological health and
safety risks without identifying a particularized injury. This was found by the
Licensing Board to be legally insufficient to establish standing.
The LicenSing Board did not permit SE2 to successfully invoke a presumption
of injury for five of its members who live, work, or have property interests within
50 miles of Shoreham. It was found that the presumption could not be employed
because the POL does not involve a construction permit, an operating license,
or a significant amendment that would involve an obvious potential for offsite
consequences. Florida Power and Light Co. (St. Lucie Nuclear Power Plant,
Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989).
The Licensing Board further found that member interest was that of ratepayers
and that it was well settled that such an interest does not confer standing in a
NRC licensing proceeding.
For an organization to rely upon injury to the interests of its members, it
must provide, with its petition, identification of at least one of the persons it
seeks to represent, a description of the nature of the injury to the person, and
demonstration that the person to be represented has in fact authorized such
representation. Phi/adelphia Electric Co. (Limerick Generating Station, Units

1 However. the Cmunission further fOWld that despite this categorical exclusioo. a NEPA review for a POL
may be wamnted. for example, if the POL clearly could be shown to foreclosc a1tcrnative ways to conduct
decommissioning that would mitigate or alleviate somc significant environmental impact. Pt:titiOOClS had made
no such claim in the original pc:titioos.
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1 and 2), LBP-82-43A, 15 NRC 1423, 1437 (1982). The Licensing Board
found that Petitioner had not submitted a supporting statement containing such
information for any members claiined to be represented, as is required. Neither
did SE2 state that its organizational purposes provide authority to represent
members in adjudicatory proceedings.
A petition to intervene must contain the specific aspect or aspects of the
subject matter of the proceeding as to which petitioner wishes to intervene.
10 C.F.R. § 2.714(a)(2). Based on the Commission's decision in CLI-91-1,
that the request for a POL need not be preceded or accompanied by particular
environmental information or a NEPA review related to decommissioning. the
Licensing Board ruled that NEPA requirements are not at issue in the proceeding
and aSpects relating to NEPA were not relevant to the proceeding.
Also, it was found that those aspects proposed by the Petitioner dealing with
decommissioning, resumed operations, and the Staff's no significant hazards
consideration determination are not relevant issues in the proceeding.

2.

The School District's Petition

The School District's original petition extensively duplicated that of SE2's.
To the extent that the two petitions were identical, the Licensing Board made
the same ruling on identical matters. To the extent they differed. the following
rulings were made on the deficiencies in the School District's petition.
School District was found not to have the organizational interest for standing.
Its interests were those of a ratepayer and a tax recipient. These economic
concerns are outside of the Commission's jurisdiction.
As to representational standing for the President of the Board of Education,
the Licensing Board found that although the individual might reside or work in
close proximity to the nuclear facility, it did not create a presumption of injury
for standing because there was no obvious potential for orrsite consequences.
The POL requires that LILCO not operate the plant.
The Licensing Board further found that School District had not particularized
a distinct and palpable harm that constitutes an injury in fact to itself or to its
employee, nor did it trace any such injury back to the challenged action. The
Licensing Board ruled that these allegations, proffered by the School District
without specifics, did not meet the regulatory requirements for standing.
III.

LICENSING BOARD'S RULINGS ON AMENDED PETITIONS

The Licensing Board, having reviewed and fully considered SE2's and School
District'S amended petitions and LILCO's and Staff's answers, all filed in
response to LBP-91-7, makes the following determinations and rulings.

540

A.

Procedural Issues in the Amended Petitions

Petitioners cured the procedural deficiencies found by the Licensing Board
in the original petitions. They did provide a necessary supporting statement
for each of the persons they sought to represent, identifying the individual,
describing the nature of the alleged injury to the person, and demonstrating
that the person, in fact, authorized such representation. The Licensing Board
concludes from the affidavit of SE2's Executive Director that Petitioner's
organizational purpose provides authority to represent members in adjudicatory
proceedings.

B.

SE2's Amended Petition

In its amended petition, SE2 requests that the Licensing Board reconsider its
prior finding that NEPA requirements are not at issue in the POL proceeding,
on the basis of the Commission's most recent guidance in CLI-91-4, 33 NRC
233 (1991), which modifies Commission holdings in CLI-90-S.
The referenced proceedings relate to three licensing changes to the Shoreham
full-power operating license, the Confirmatory Order Modification, the Security
Plan Amendment and the Emergency Preparedness AmendmenL In these proceedings, Petitioners contended that the three actions were part of an unauthorized de faCIO decommissioning of Shoreham without a required agency NEPA
review. The Licensing Board, relying on CLI-90-S, in LBP-91-1, denied the
foregoing as issues in the three proceedings.
The Commission more recently in CLI-91-4 stated that its "comments in
CLI-90-S were not intended to preclude the Licensing Board, as a matter at law
and jurisdiction, from entertaining properly supported contentions that such an
EIS must be prepared at this time." 33 NRC at 236-37.
It further stated that "it is within the scope of NEPA and a proceeding on any
license amendment to claim that the amendment requires an EIS because it is an
inseparable segment of a larger federal action with a significant environmental
impact." Id. at 236. The Commission gave the Petitioners the opportunity to
challenge the three actions.
As a result of the Commission's further guidance in CLI-91-4 and additional
information SE2 submitted in an amended petition of February 4, 1991, the
Licensing Board in LBP-91-23, 33 NRC 430 (1991), found SE2 had established
standing under NEPA, as provided for in 10 C.F.R. § 2.714(a)(2).
The Licensing Board, in regard to the three licensing actions, found that
the alleged de faCIO decommissioning of Shoreham without a required agency
environmental review was an issu~ relevant to the proceedings. It further
determined that SE2 had posited a cognizable injury under NEPA to establish
standing.
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The injury was alleged to result from the Commission's inaction in conducting an environmental review of the alleged decommissioning which precluded
SE2 from commenting on an EIS and advising its members on the environmental risks and reporting its findings and recommendations to the public and
political leadership as provided for in its charter. SE2 made a sufficient case for
standing based on its claim that its programmatic informational activities and
organizational purpose were significantly harmed by the failure to conduct an
environmental review. An environmental interest identified by Petitioner was a
preference for a mothballing type of solution, as a choice among alternatives,
in the process of decommissioning Shoreham.
In its original petition on the POL, SE2 made the argument that LILCO's
application for a POL is but another effort toward the decommissioning of the
Shoreham plant without a required EIS.
SE2, in its amended petition, requests that the Licensing Board follow
the Commission's guidance in CLI-91-4 and· consider as a relevant issue
the allegation that the POL is part of an impermissible segmentation of the
decommissioning of Shoreham and that an EIS is required for all of the actions.
LILCO and Staff oppose such consideration. LILCO claims that in CLI91-4, the Commission was only discussing the applicability of NEPA to the
three licensing actions at issue in Petitioners' other sets of petitions and has no
applicability to the POL.
Staff asserts that Petitioners have not shown that the proposed issuance of a
POL is an inseparable segment of a larger NRC action or that such an action
would require an EIS. It further asserts that there was no showing that a POL
would not have a separate utility of its own. Staff claims that the adverse
environmental impacts complained of all stem from the Licensee's decision not
to operate Shoreham and not from decommissioning the facility.
The Licensing Board finds that the Commission's guidance in CLI-91-4 does
apply to the POL proceeding. The Commission, in assigning the POL to the
Licensing Board, stated that the matter should be handled in accordance with
CLI-90-S. The guidance in CLI-91-4 is but a modification of CLI-90-S and to
the extent CLI-90-S is applicable to the POL so is its modification.
The Licensing Board further concludes that based on the Commission's
guidance in CLI-91-4 and additional information provided in the amended
petition. SE2 has established standing on the NEPA issue in the POL application
proceeding.
SE2 makes the same case for standing on the POL as it did on the three
licensing actions. Its position is that the POL is part of the continuum in the
alleged unauthorized decommissioning of Shoreham without a required EIS. The
Commission has recognized this position to be relevant to license amendment
proceedings and upon which litigable contentions may be based.
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Petitioner in the POL proceeding identified the same kind of injury to its
programmatic informational activities and organization that the Licensing Board
found to be a cognizable injury under NEPA and was suffiCiently qualifying to
establish standing for the three licensing actions.
As evidenced by Staff's criticism, SE2 has not made a particularly strong
showing for standing. However, it has been recognized that "NEPA's purpose of
ensuring well-informed government decisions and stimulating public comment
on agency actions effectively lowers the threshold for establishing injury to
informational interests." Competitive Enterprise Institute v. National Highway
Traffic Safety Admin .• 901 F.2d 107, 123 (D.C. Cir. 1990). Petitioner indicated a
preference for a mothballing type of solution, as a choice among alternatives, in
the decommissioning of Shoreham, thereby providing an environmental interest
that NEPA is intended to protect
The Licensing Board's determination that SE2 may file a contention alleging
that a NEPA review is required in the POL proceeding is not contrary to the
Commission's determination in CLI-91-1 that the "decommissioning rules do
not contemplate that a POL would, in normal circumstances, need to be preceded
by submission of any particular environmental information or accompanied by
any NEPA review related to decommissioning." CLI-91-1, 33 NRC at 6-7.
The Commission did not make the proscription absolute. It went on to state
that "[o]f course there may be special circumstances where some NEPA review
for a POL may be warranted despite the categorical exclusion, for example if the
POL clearly could be shown actually to foreclose alternative ways to conduct
decommissioning that would mitigate or alleviate some significant environmental
impact." Id. at 7.
SE2's allegation of injury transcends ordinary circumstances involving a
separate, independent POL licensing action. It claims that the POL is but
another step in the impermissible segmentation of a major federal action
(decommissioning) that requires an EIS.
The Licensing Board believes that the "special circumstances" referred to
by the Commission have been successfully pleaded here and permits SE2
to file a contention or contentions on the NEPA issue as prescribed by the
Commission's requirements enunciated in CLI-90-8, CLI-91-1, CLI-91-4, and
10 C.F.R. §2.714(b).
As to standing on Atomic Energy Act (AEA) issues, Petitioner claims that
with the removal of the technical specifications, which were previously found
necessary whether the reactor was in any operating or non-operating mode.
would significantly increase the radiological risk to persons and property.
Petitioner presents an abstract argument that when a power plant with I
full-power operating license undergoes outages, it is not relieved of its licens(
conditions. Therefore, Shoreham, when in a non-operating mode should not be
relieved of its license conditions as the POL and other license changes would
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permit Petitioner then concludes that to limit Shoreham's license conditions
would result in an obvious potential for offsite consequences and increased risk
to persons and property.
The argument fails for standing purposes because Petitioner has not presented
anything convincing for one to conclude that a temporary outage in an operating
plant is the equivalent, for safety purposes, of a defueled plant that is shut down
and that Licensee will not be permitted to operate. It also fails because SE2
does not offer more than its bare conclusory assertion that to relieve the Licensee
of the license conditions as proposed will result in a potential injury to persons
and their property. Additionally, the potential injuries are not identified. As the
Licensing Board has previously ruled, such pleadings are legally insufficient to
establish standing.
Similarly, SE2 fails to identify a particularized injury stemming from the
POL and other license changes when it stated that the proposed action "destroys
LILCO's ability to assure a safe evacuation of the emergency planning zone
in the event of a radiological incident, including an incident of radiological
sabotage." The claim of injury is all too vague.
The affidavits of Petitioner's Executive Director and six of its members did
nothing further to cure the deficiencies described by the Licensing Board in
LBP-91-7 regarding SE2's organizational and representational standing.
Members' claims, that their rights to have an opportunity for meaningful
comment on environmental considerations of decommissioning will be prejudiced or completely denied if there is no environmental review, are vague and
do not identify a palpable injury to establish standing.
Affiants appeared to continue to rely upon a presumption of injury because
members live, work, or have property interests within 50 miles of Shoreham.
Nothing meritorious was presented to overcome the Licensing Board's prior
ruling that the presumption was inapplicable.
Claims of members that "the amendment also represents a threat to my
personal radiological health and safety and to my real and personal property"
do nothing to overcome the Licensing Board's prior finding that members failed
to identify any injury that can be traced to the challenged actions.
Members' economic interests such as that of a ratepayer continue to be
nonqualifying for standing. As to claims of injury from replacement fossil fuel
plants, they relate to other methods of generating electricity, a subject that the
Commission has repeatedly stated is not a NEPA issue.
Except for the NEPA issue, Petitioner has not satisfied the standing requirements of 10 C.P.R. § 2.714(a)(2). Aspects relating to NEPA are relevant and
will be considered in the POL proceeding.
SE2's amended petition is wide ranging. It seeks adoption of the Council
on Environmental Quality regulations on the scope of an EIS. SE2 asserts that
in so doing it would encompass the indirect effects of construction of fossil
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plant and transmission lines to replace Shoreham. Such indirect effects would
be outside the scope of any required NEPA review in this proceeding. It is clear
beyond cavil that the Commission has held that restart will not be considered
nor will other methods of generating electricity, which include fossil fuel plants.
Likewise, the effects of fossil fuel plants are beyond the scope of the proceeding.
Petitioner also requests that. should the Licensing Board decide that SE2 has
a right to an EIS, it adhere to 10 C.F.R. § 51.100 which prohibits a decision on a
license amendment from being issued where an EIS is required, unless prescribed
Federal Register notices are followed. SE2 raised this matter prematurely but
can again raise it at the appropriate time.
Petitioner raises as issues (a) whether the Licensee furnished the Commission
with a reasoned analysis about the no significant hazards consideration complying with Commission standards and (b) whether the 10 C.F.R. § 50.9 I (b)
procedures for notifying states of the considerations were followed and, if not,
whether the amendments should be barred. Evidentally the issues raised are directed at the adequacy of Staff's proposed no significant hazards consideration
determination.
The Licensing Board must consider the request to be frivolous. 3 The issue
had already been ruled on earlier. In LBP-91-7, 33 NRC at 183, the Licensing
Board stated:
Commission regulation is very clear that a Licensing Board is without authority to
review StaWs significant hazards consideration determination. 10 C.P.R. § S0.5S(b)(6). The
Licensing Board will abide by the regulation and not consider any challenge to a significant
hazards consideration determination by Staff. That part of the Commission's notice of Aug.
21, 1990, relating to Staff's significant hazards determination, is beyond the scope of the
hearing on the proposed amcndmenL

Again at 194, it stated that u[t]hose aspects set forth by the Petitioner that
deal with • • • Staff's no significant hazards consideration determination are
not relevant to the issues in the proceeding and will not be considered."
C,

School District'S Amended Petition

School District does not provide anything in its amended petition that would
warrant the Licensing Board changing its ruling that School District has failed
to establish standing in the POL proceeding.
School District's amended petition is a repeat of that of SE2. Like SE2,
it requests that the Licensing Board reconsider its prior finding that NEPA
requirements are not at issue in the POL proceeding, based on the Commission's
3 Counsel appealS 10 have a penchant for repeating arguments that have been JUlcd upat and were dismissed. The
Licensing Board docs not favor such practices and expects that it will not continue.
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guidance in CLJ-91-4. It claims that the POL is part of the unauthorized de/acto
decommissioning of Shoreham which requires the preparation of an EIS under
NEPA.
The injury that the School District asserts is that, without an environmental
review, Petitioner's right to comment and the Commission's duty to have
available considered detailed information concerning significant environmental
impacts before decisions are made would be violated.
Although the purpose of NEPA is to ensure well-informed government
decisions and stimulating public comment on agency actions, the failure of an
agency to prepare an EIS does not ipso facto result in a cognizable injury that
affords standing under NEPA. A petitioner must show that it has suffered, or
will suffer, a distinct and palpable harm that constitutes an injury in fact.
SE2 made its case for standing on the claim that the failure to prepare an
EIS caused its programmatic informational activities and organizational purpose
significant harm. School District made no such showing of a distinct and
palpable harm; therefore its claim for organizational standing and that issue
must be denied.
As to representational standing on the NEPA issue, School District's President
of the Board of Education makes the same argument as SE2's members did on
injury. He claims that his rights for meaningful comment on environmental
considerations of decommissioning will be prejudiced or completely denied if
there is no environmental review. The claim is too vague to identify a palpable
injury and does not provide a basis for establishing representational standing for
the School District
As to the remainder of School District's amended petition, it repeats the same
positions that the Licensing Board found inadequate for standing in its original
petition and in SE2's amended petition which it duplicates.
School District's interest continues to be that of a ratepayer and tax recipient
Its President also expresses concerns over the costs of electricity. These
economic concerns fall outside of the Commission's jurisdiction and do not
provide a basis for standing.
School District, like SE2, and for the same reasons, failed to establish the
applicability of a presumption of injury for itself, its president, employees, or
students because of a presence within a 50-mile radius of Shoreham.
Neither did School District particularize, under the AEA, a distinct and
palpable harm that constitutes an injury in fact to itself or those it seeks to
represent, nor did it trace any such injury back to the challenged action. As the
Licensing Board has repeatedly stated, those that the School District proffers
are conclusory generalizations that do not meet the regulatory requirements for
standing as provided for in 10 C.F.R. § 2.714(a)(2).
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IV.

CONCLUSION

SE2 may file contentions as prescribed under 10 C.P.R. §2.714(b) and in
this Memorandum on the NEPA issue. Its petition for standing, as amended, is
otherwise denied.
School District, having failed to establish standing, should have its petition
for intervention and to hold a hearing on the POL denied.
SE2's contentions will be considered at a prehearing conference whose
agenda will follow that prescribed in 10 C.F.R. § 2.751 (a).

ORDER
Based upon all of the foregoing, it is hereby Ordered:
That SE2 may file contentions in the manner prescribed in this
Memorandum. Its petition for standing, as amended, beyond that for
which approval was granted for filing contentions, is hereby denied.
That School District's petition for intervention and to hold a hearing
on the POL is denied and it is dismissed from participation in the
proceeding.
That SE2 shall file contentions, in hand with the Licensing Board and
the participants, on July I, 1991. LILCO shall file an answer, in hand
with the Licensing Board and the participants, on July 15, 1991, and
Staff shall file its answer on July 22, 1991.
That the prehearing conference will be held on July 3D, 1991, at
Hauppauge, New York.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Morton B. Margulies, Chairman
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
June 13, 1991
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The Presiding Officer dismissed the petition for a hearing because it had
not been filed within 30 days of receiving actual knowledge of the application
and had not demonstrated an adequate excuse for untimeliness under 10 C.F.R.
§ 2.1205. He found that Petitioners had failed to contradict Licensee's assertions
that they had actual notice of the application for license renewal 8 months prior
to filing their request for a hearing, and that they had further notice both of the
right to file a "letter" of opposition to the notice 2 months prior to filing their
petition.
RULES OF PRACTICE: SUBPART L; TIMELINESS (IGNORANCE
OF THE LAW IS NO EXCUSE)

Actual notice under the timeliness requirements of 10 C.F.R. § 2.1205 was
held to include notice of an application but not to require notice of the right to
oppose the application; the principle that "[i]gnorance of the law is no excuse"
was said to apply to the need for Petitioners to comply with the timeliness

548

provision of the regulations, particularly where they had enough knowledge to
inquire further.

MEMORANDUM AND ORDER
(Dismissal)
After reviewing the reply filing of Citizens Concerned About Nuclear Metals,
the National Toxic Campaign Fund, and the National Toxics Campaign (Petitioners), filed June 6, 1991, I have concluded that the petition should be dismissed.
Petitioners have not addressed facts clearly set forth by Nuclear Metals, Inc.
(Licensee) that demonstrate that Petitioners have not set forth circumstances
that demonstrate the timeliness of their petition or that the untimeliness was
excusable.l
The governing law relating to the timeliness of a petition, which is a necessary
condition for the admission of a party, is the following portion of 10 C.F.R.
§2.1205:
(c) A person other than an applicant shall file a request (or a hearing within-

• ••

(2) H a Federal Register notice is not published •••• the earlier of(i) Thirty (30) days after the requestor receives actual notice of a pending application or
an agency action granting an application; • • • •

• ••

(g) In ruling on a request (or a hearing filed under paragraph (c) of this section. the
presiding officer shall detennine ••• that the petition is timely.

• ••

(Ie)(l) A request for a hearing or a petition for leave to intervene found by the presiding
officer to be untimely under paragraph (c) ••• will be entertained only upon detennination
by the Commission or the presiding officer that the requestor or petitioner has established
that(i) The delay in filing the request for a hearing or the petition for leave to intervene was
excusable; • • • •

I.

UNTIMELINESS

Licensee's answer attached an affidavit that stated that Petitioners, who filed
their petition on January 24, 1991: (1) provided public information about their
license renewal information in March 1990 and that CCNM "regularly and

1The principal/ilings are: Leuer from Sanford 1. Lewis \0 10hn Kinneman, USNRC Regical,ll1\11.lry 24, 1991
(petition); Answer \0 Petition of Citizens Concerned About Nuclear Metals [CCNM), Naucaa! Toxic Campaign
Fund and Naticaa! Toucs Campaign, May 10, 1991 (Answer); Reply to Answer of Nuclear MeuIs,lnc., Reguding
Paitica \0 Intervene,lune 6, 1991 (Reply). On May 16, 1991,1 issued a Memorandum and Order (unpublished)
authorizing a reply, and providing Petiticam with a courtesy copy of Curaton o/IM Uniwrsity 0/ Missouri,

LBP·9()'18, 31 NRC 559 (1990).
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meticulously" inspected those files;2 and (2) in public forums during September
and November 1990, the Applicant and the NRC told the Petitioners of the
pending application.3
Licensee's nffidavit thus set forth important facts that Petitioners would have
to respond 'to if they were to demonstrate to me either that they filed their petition
within 30 days of receiving actual notice or that their delay was excusable.
Petitioner's reply failed entirely to address the question of when Petitioners first
received actual notice of the pendency of the renewal application. This leads
me to believe that CCNM had actual notice of the pending application in March
( or April of 1990. I presume that the other Petitioners, who failed to state when
they received actual notice, were equally tardy: over 8 months late when a
30-day delay period is specified by the regulations.
Although the regulations are silent as to whether "actual notice" must include
both notice of the application and of the legal right to challenge that application,
it is a geneml principle of law (with a few narrow exceptions related to specific
statutes) - even of criminal law -that ignorance of the law is no excuse;" this
is particularly so when a person has knowledge of circumstances that would
lead to further inquiry.
I conclude that actual notice does not require notice of the legal right to
challenge the application or of the period of time within which a challenge
must be filed. However, Petitioners were informed in November 1990 not only
that license renewal was being considered but that "comments on the license
renewal" could be sent to the NRC.' Thus, Petitioners learned of a way to
begin their challenge - plus an opportunity to question an NRC official about
the requirements for "comments" - and they have not offered any persuasive
explanation of why they did not assert their rights in a timely fashion. 6
The "excuse" for untimeliness offered by Petitioners is that they did not file a
"letter" as suggested to them by the NRC official because they were negotiating

2 Afficavit of Frank 1. Vwnbaco. attached to the Answer. at 1·2, ~~ 5·6.
3/d. at 2·3, ~~ 7·12.
4 Uniud SIDU.f v.llilmul, 909 F.2d 1114 (1990) (no excuse of ignorance of U.s. law for sending to Saudi Arabia a
certification of not doing business with Isl1lcl); Uniud Slalu v. MOllltleoM, 804 F.2d 1004, cert. denied, 480 U.S.
931, 107 S. Ct. 1567 (1986) (no excuse ofignol1lnc:c of criminal consequences when defendant was informed only
of civil consequences for contempt and later was also sentenced for criminal contempt); lIartford Li/6/flSlUtJ1IC6
Co. v. Tiru Guaralllu Co., 520 F.2d 1170 (1975) (ignorance that underlying fraud invalidates the questioned note
is no defense in a civilaedon on the note); Pope v. Illinois, 481 U.S. 497, 517, 107 S. Ct. 1918; 951.. Ed. 2d
439 at 4SS (1987) (Dissent, certainty is less necessaty in civil than in criminal cases).
, Afficavit of Frank 1. Vwnbaco, attached to the Answer, at 3, , 12; .fee also Exhibit E, Kyle Nitzsche, "Public
inl!t in NMI cleanup process sought," Concord Journal, November 22,1990, page 18, coIs. 2·3.
The Reply states, at 2·3, that an agency employee informed Petitioners that if a '1cttci" was written to the
agency there could be an adjudicatory hearing on the license. Apparently nothing was said about the regulatory
requirement that the Mlcttcr" be written within 30 days. However, Petitioners should have inquired further about
the requirements for such a letter if they sought to file one. In addition, they have a lawyer who should have been
sufficiently curious to inquiJe of the agency (or of the official who discussed the filing of a '1cucz") as to any
timeliness requirements. S•• Affidavit of Mary lane Williams (attached to Petitioners' Reply) at 27, '~4, 7.
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with Nuclear Metals, Inc., in an attempt to resolve the issues involved in this
case.' However, the existence of negotiations does not create any excuse for a
party to sleep on its obligation to file a petition in a timely fashion, any more
than negotiating about a tort (a civil suit) would permit a party to overstay the
statute of limitations.
Furthermore, because of Petitioner's failure to respond to Licensee's allegations concerning the date on which Petitioners obtained actual notice, I conclude
that Petitioners knew of the application for months, without ascertaining their
procedural rights. Petitioners do not offer any explanation of why they did
not inquire about legal rights to challenge the application during that extended
period of time.
Consequently, I conclude that the petition was inexcusably untimely and shall
deny the petition for a hearing.·

n.

CONSIDERATION OF THE SERIOUSNESS OF
THE ISSUES RAISED

Since 1958, Nuclear Metals, Inc., has operated a plant in West Concord,
Massachusetts, where depleted uranium (uranium from which most of the fissile
isotope, l]235, has been removed) is treated by elcctrochemical and machining
processes to form a variety of products, primarily armor-piercing cores for
antitank weapons. The company also manufactures metal powders for medical
applications and photocopiers and specialty metal products, such as beryllium
tubing used in the aerospace industry.
Petitioners have raised a variety of allegations concerning Licensee and have
supported them by an affidavit of Dr. Marvin Resnikoff, Ph.D.9 In this portion of
my memorandum, I will examine Dr. ResnikoWs affidavit to determine whether
he has raised any issues that ought to be referred to the Staff of the Nuclear
Regulatory Commission (Staff) for its consideration.
Dr. Resnikoff is a graduate (1965) of the University of Michigan with the
degree of Doctor of Philosophy in Theoretical Physics. He is Senior Associate at
Radioactive Waste Management Associates and has performed numerous studies
on nuclear waste managemenL 10 I have determined, based on the limited record
'Reply.t 3.
IThe Motion of Nuclear Metals. Inc•• Cor Leave to Supplement lIS Aruwer. 1une 13. 1991. is de"ud. This
decision was prepared in dnft form prior to receiving the Motion. and I do not lind th.t the motion contains
anything necessary to the decision of this case.
9 Affidavit of Marvin RcsnikoIT. Ph.D.• anached to Supplement to Petition to Intervene and for • Public Hearing.
1une 6. 1991.
10 Radioactive
Campaign. Livillg WithoUl LaItdfiJl.r [unspecified date of public.tion); co-.uthor. Deatlly
De/elISe. A Citizell Guide /0 Military LtvuJfills [wupecificd date of publication); author. TIlt Nt:rl Nw:ltar Gambit.
(Colllitwtd)

w.ste
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before me, that he is a competent expen with respect to the subject he covers in
his testimony. Indeed, his testimony is very thorough and professional. Having
already determined that the petition shall be denied for lack of timeliness, the
review I make of it in this memorandum can only be for a narrow purpose: to
determine whether to make a referral to the Staff. If Petitioners would like to
file a petition to the Staff under 10 C.P.R. §2.206 with respect to some or all
of their allegations, they may do so. None of the analysis in this memorandum
is intended to prejudice the result they might achieve through a filing with the
Staff.1I
Dr. Resnikoff has reviewed operations at Licensee's plant from May 15,
1958 to the present (Affidavit at 2, ~ 9): he points out (id. at 1, 15) that he had
extensive but limited information about Licensee and has had to fill in "some
information gaps •.• from my knowledge of the federal government's uranium
processing facility in Fernald ••.•tt I have accepted Dr. Resnikoff's assumptions, making my conclusions insensitive to his use of collateral information.
My analysis follows.

A.

Airborne Releases During Normal Operation

Dr. Resnikoff states (Affidavit at 3, 111) that Licensee's Concord plant
conducts operations that could release uranium paniculates to the external
environment through fony of its fifty-cight stacks. But, as Dr. Resnikoff reports
(id. at 4, 1 16), the stacks in question had been fitted with cyclone separators
and HEPA filters. Such paniculate collection and filtration is highly efficient:
commercially available cyclone separators remove at least 96.5% ofpaniculates11
while High-Efficiency Paniculate (HEPA) filters typically transmit less than 1
pan in 10,000 of the fine panicles impinging on themP Cyclone separators
typically are used to separate and collect larger panicles, while the HEPA filters
subsequently remove the finer paniculates.
Dr. Resnikoff then performed a calculation based on wind pauerns from
another site (Knolls Atomic Power Laboratory, Schenectady, New York) to
estimate a land dose to a hypothetical adult standing motionless 300 meters
from the plant for an entire year. Dr. Resnikoff estimated Licensee's hourly
release rate for depleted uranium and derived a yearly dose estimate of about
TrCUlSpOrlalio" tlIId Storage 01 Nudear Waste [unspecified date of publication). See Exhibit A to the Affidavit of
Muvin Resnikoff. Ph.D.
11 Citations to regulations and staff guidance might enhance Ihc petition.
11 Since I am evaluating Ihc importance of anegations lhat havc not been admitted to this proceeding, I havc used
trustworthy sources oC inCormation. wilh the aid oC my technical advisor, who has been most helpCuI to me. Su
P. Stallud, d at, "Thc Development oC a multi-tube Axial Flow CyclCllc Scpantor System Cor Usc In Nuclear
GAs Cleaning Systems," Prot. 2rut DOElNRC Nuclear Air Cleaning CcrtCcrcncc, 259-11 (1988).
13 M. Ammcrich Cl at. "Contamination Releases Cran IIEPA Filters Under High Tcmpcnturc Opcnting CCIlditions," Prot. 2rut DOElNRC Nuclear Air Cleaning CCIlCcrcncc, 349-64 (1988).
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10 millirem per year for the hypothetical person. While Dr. Resnikoff does not
cite an applicable regulation, 10 C.F.R. 20.1301 14 appears to be applicable. That
section states, in relevant part:
<a) Each licensee shall conduct operations so thal(1) The total effective dose equivalent to individual memben of the public from the
licensed operation does not exceed 0.1 rem (I mSv) in a year, exclusive of the dose
contribution from the licensee's disposal of radioactive material into ,anita!)' sewerage in
accordance with § 20.2003. • • •

Thus, the dose estimated by Dr. Resnikofr for the hypothetical individual fixed
at a point 300 meters from the plant for a year is less than the recently enacted
regulatory limit by a factor of ten. U For more normal patterns of individual
movement, the estimate would be stilllower.16
Dr. Resnikoff also is concerned about the failure to measure releases appropriately (Affidavit at 5, , 19). He says that "the best method to show that
uranium air concentrations are within regulatory limits is to have high volume
air particulate samplers at the fence post" However, he also states that "[t]he
company now has such samplers," thus curing the problem he raises.

n.

Liquid Discharges

Plant opemtions produce liquid waste. This waste usually contains some
depleted uranium. As pointed out by Dr. Resnikoff (id. at 3, "12-14), the
waste is either solidified or recycled, with some solid precipitates of omnium
oxide being sepamted in the recycling. The solid wastes are then sent to licensed
radioactive landfills, as is any scmp material. I conclude that Dr. Resnikoff does
not specify any issue with respect to this procedure that I might present to the
Staff.

Dr. Resnikoff describes some other sources of concern that I will deal with
individually.
14 S6 Fed. Reg. 23,398 (May 21,1991). effective May 20.1991. with defcm1 for existing licensCCl untillanuary
I, 1993. ltl. at 23,360. I use this lCCtion, which is not applicable to this license application, u a atandud for
c:anpuilon because it has been adopted by the Canmission.
U Dr. Rc:snikoff ltates (Affidavit at 4-S, , IS) that higher uranium concentrations would occur during accidents.
but he docs not provide any Infonnation from which I could conclude that accident frequency or IntensilY is
unaccepublc.
At page 6, '26, Dr. Rc:snikofT raises a question about the deposition of uranium particuhtcl on the site but he
docs not cile any reason \0 believe thaI a n:gulalory atandard is being exceeded.
16 Dr. ResniltofT atates (al 10, , 20) thaI "[a]ny additional ndiatim dose \0 local residents incn:ucs the probability
DC cancers and other health effects." I recognize that this view is a IOUI\d approach Cor health physicists \0 take
and thai it also is the view oC an important 1Cgmcn\ of professional opinion. However, a Licc:nsing Baud found
In another case - after extensive litigation - thaI then: is no valid empirical evidence for health effects oC lesl
than 9 nels. GCMral Public Utilitiu Nut:uar Corp. (fhrcc Mile Island Nuclear Statim, Unit 2), LBP.S9-7, 29
NRC 13S, 166-67 (1989).
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1.

Holding Basin and Bog

During operations in the years prior to 1985, liquid wastes were treated and
then discharged into an unlined holding basin and, apparently, from the material
in , 29 (id. at 7), into an adjacent bog located on the plant site. According to a
report cited by Dr. Resnikoff, soil samples taken in 1983 on the perimeter of the
bog showed a wide range of activity, varying from a few picocuries per gram
(PCi/g) to nearly 300 pCi/g. However, surface-water uranium concentrations
(id. at 7, ,32) met EPA drinking-water standards. Dr. Resnikoff concludes that
the uranium concentration is not water soluble.
With respect to the Holding Basin, Dr. Resnikoff reports that a Hypalon cover
was installed over the basin in 1986; this apparently had the beneficial effect
of reducing migration of uranium from the holding basin. In suppon of this
conclusion, Dr. Resnikoff cites (id. at 8, , 34) a groundwater monitoring report
prepared in 1990 to contrast wilh the 1983 repon cited previously. He then
cites an EPA trip repon (id., 1135) that states that there is a "strong likelihood
of migration of uranium along wilh the groundwater."
While these matters are of concern, Dr. Resnikoff has informed me that they
are under surveillance by the EPA (id. at 6 n.6) and the NRC (id. at 7, ,29).
Thus, these are not new matters of concern to public health and safety.

2.

Septic System

One liquid pathway for releases is described by Dr. Resnikoff in , 13: the
septic system, which receives hand-washing and shower effluents. Dr. Resnikoff
avers that this system is contaminated. (The septic system is in the southwest
pan of the site.) In, 37 (id. at 8-9), Dr. Resnikoff alludes to NRC inspection
reports that state that the septic system has become "slightly contaminated."
[Quotes added.] Whatever potential danger this problem poses, it is clearly
being treated by the NRC staff: notification would be superfluous.

3.

Operating Experience

Dr. Resnikoff reviews (id. at 9-12) the operating experience at the Concord
plant and cites a number of docket records of violations, plus an enforcement
conference and letter in April of 1973. He then states (id. at 9, ,43) that
"[a]fter the AEC's enforcement letter April 1973 • •• NMI's performance
began to improve." Apparently there were some violations and an enforcement
conference in 1983; after that time, Dr. Resnikoff does not note further violations
or enforcement actions. The Staff's inspection and enforcement procedures
appear to have been effective, and no new issue is presented.
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4.

Holding Basin Remediation

Dr. Resnikoff states (id. at 12, ~ 52) that "[o]n August 13, 1987, NMI stated
that a plan for permanent closure [of the holding basin] would be submitted
with the next license renewal." Dr. Resnikoff then takes issue (id.• , 54) with
the Staff's recent requirement of the procurement by NMI of a line of credit
of $750,000 to give assurance that funds will be available to decommission the
holding basin. He states that "the total, $750,000 will hardly be enough to cover
the cost of decommissioning the holding basin."
Although Dr. Resnikoff may be right, it is difficult to see any new issue here
that is not currently under Staff surveillance. Furthermore, the regulations appear
to support the Staff action. Section 40.36(d) of 10 C.F.R., and Appendix A to 10
C.F.R. Part 40 are the apparent governing regulations. Appendix A, part II, cites
"(e) Irrevocable letters or lines of credit •.." as an example of financial surety
arrangements generally acceptable to the Commission. Criterion 10 in Appendix
A states a requirement that a minimum charge of $250,000 (1978 dollars) must
be paid to cover the costs of long-term surveillance. The regUlation establishes
the criteria to be used to determine the adequacy of funding arrangements to
cover the cost of decommissioning. Since Petitioners do not indicate that the
application of this criterion is incorrect, I presume that the Staff requirement of
$750,000 surety is in accord with these regulations. If the Petitioners feel that
the rule is incorrect, the remedy is to present a petition to the Commission to
amend the rule.

S.

Bog Remediation

Bog remediation is another issue involving, as stated above, the EPA as
well as the NRC. The State of Massachusetts also appears to be involved Dr.
Resnikoff has sketehed the situation at the bog and it is clear that the cognizant
agencies are monitoring the problem. Thus, Dr. Resnikoff does not specify any
current issue that we might send to the NRC staff.
C.

Conclusion

There is no issue important to safety or the protection of the environment that
merits a referral to the Staff. One reason for this conclusion of nonreferral is
that we have no reason to believe that the Staff or other responsible government
agencies are handling these matters improperly.
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III.

ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter. it is. this 18th day of June 1991. ORDERED. that:
1. The Petition for a Hearing of Citizens Concerned About Nuclear Metals.
the National Toxic Campaign Fund, and the National Toxics campaign, contained in the letter from Sanford J. Lewis to John Kinneman. USNRC Region I.
January 24. 1991. and supplemented in the Reply to Answer of Nuclear Metals.
Inc., Regarding Petition to Intervene, June 6, 1991. is denied.
2. Pursuant to 10 C.F.R. §2.1251 of the Commission's Rules of Practice.
this initial decision will constitute the final decision of the Commission thirty
(30) days from the date of its issuance, unless an appeal is taken in accordance
with 10 C.F.R. § 2.1253.
3. Any party may take an appeal from this decision with the Commission
by filing a Notice of Appeal within ten (10) days after service of the [partial]
initial decision. See 10 C.F.R. § 2.785 as amended October 18. 1990 (55 Fed.
Reg. 42.944 (Oct. 24. 1990».
4. Each appellant must file a brief supporting its position on appeal within
thirty (30) days after filing its Notice of Appeal. An intervenor-appellant's brief
must be confined to issues that the intervenor-appellant placed in controversy or
sought to place in controversy.
5. Within thirty (30) days after the period has expired for the filing and
service of the briefs of all appellants, a party or participant who is not an
appellant may file a brief in support of or in opposition to the appeal of any other
party. A responding party shall file a single. responsive brief only regardl~s of
the number of appellants' briefs filed. Briefs shall conform to the length and
format specified in 10 C.F.R. § 2.762.
\
Respectfully ORDERED.
Peter B. Bloch, Presiding Officer
ADMINISTRATIVE JUDGE
Bethesda, Maryland
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MEMORANDUM AND ORDER
(Petition for Leave to Intervene)
BACKGROUND
The Seacoast Anti-Pollution League (SAPL) has filed a petition for leave
to intervene in an operating license amendment proceeding instituted by Licensee, the Public Service Company of New Hampshire (pSNH). The Petitioner
alleges that Northeast Utilities Company (NU) desires to acquire the Licensee
and its rights and ownership interests in the Seabrook Nuclear Station through
the creation of a wholly owned subsidiary, the North Atlantic Energy Corporation (NAEC). SAPL contends that citizens it represents live within a lO-mile
emergency planning zone of the nuclear facility and would be affected by any
increase in risk resulting from the proposed amendment}

1 SAPL Pctiticn

for Leave to Intervene. April 1. 1991.
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This Board was established to rule on petitions to intervene pursuant to a
notice published by the Commission in the Federal Register on February 28,
1991 (56 Fed. Reg. 8373).2
The Petitioner alleges that NU as the principal owner and operator of another
nuclear power facility (Millstone) is currently being investigated by the NRC
for a possible pervasive pattern of discriminatory practices against its own
employees. The employees allegedly were intimidated and harassed for bringing
safety violations to the attention of NRC officials. Such conduct can amount to
discriminatory practices prohibited by NRC regulations. See 10 C.F.R. § 50.7.
SAPL also cites several other NU management deficiencies reported in a 1991
NRC Systematic Assessment of Licensee Performance (SALP). The petition
concludes that NU should not be granted an operator's license at Seabrook
if a hearing determines that either NU or its subsidiary NAEC has engaged
in "suppressing employees" who communicated concerns to the NRC. This
grant. in Petitioner's view, would constitute a "material increase in the hazard
of the operation of the Seabrook planL''3 The Licensee (PSNH) and the Staff
filed objections to the petition on grounds that the matters complained of are
outside the scope of the proceeding and that SAPL lacks the required standing
to intervene:'
DISCUSSION
In its notice concerning the proposed PSNH amendment (56 Fed. Reg.
8374), the Commission referenced the regulatory requirements of a petition for
intervention. As provided in 10 C.F.R. § 2.714, the petition must set forth with
particularity the interest of petitioner in the proceeding, how that interest may
be affected by the results of the proceeding, and the specific aspect(s) of the
subject matter of the proceeding on which the petitioner wishes to intervene.
The Board designated to rule on intervention requests must consider, among
other factors, the nature of the petitioner's right under the Atomic Energy Act
to be made a party to the proceeding, the nature and extent of the petitioner's
property, financial, or other interest in the proceeding, and the possible effect
of any order that may be entered in the proceeding on the petitioner's interest.

256 Fed. Reg. 22,016.
3 SAPL Petition at 4.
·Uccnsee Answer to the Petition ••• (AprlIll, 1991); StaffRcsponsc to, , , Petition, •• (Apri122, 1991). In
a Response, dated Apri124, to Ucensee', Answer, SAPL ,ought to amend ilS petition by submitting the names of
ICYCtlI members residing ncsr the Scsbrook facility as ilS representatives. The lack oC authorized ICprcsentation al
a deficiency in SAPL', petition is cited by both Uccnscc and the Staff. rer purposes of this deci.ion. we presume
the validity of SAPL', representation. S•• I/ousloll Ughlillg and POWIr Co. (AlIens Creek Nuclcsr Generating
Station. Unit I), ALAD·535, 9 NRC 377, 390 (1979).
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In a number of decisions, the Commission has held that judicial concepts of
standing will be used to determine whether a petitioner has sufficient interest
in a proceeding to be entitled to intervene as a matter of right. These concepts
require a showing that (a) the action complained of will cause an injury in fact,
and (b) the injury is arguably within the zone of interests protected by statutes
covering the proceeding. See. e.g., Melropolilan Edison Co. (Three Mile Island
Nuclear Station, Unit I), CLI-83-25, 18 NRC 327, 332 (1983).
The license amendment proposed herein is intended to authorize a newly
created entity, NAEC, to be included as a licensee and to acquire and possess
PSNH's ownership interest in the Seabrook facility. According to the Commission's Notice (56 Fed. Reg. 8373), the application for amendment reflects the
transfer of ownership as part of a reorganization plan ordered by a Bankruptcy
Court to resolve pending bankruptcy proceedings. In another proceeding involving a separate application, it is proposed that a different entity, the North
Atlantic Energy Service Company (NAESCO) and also a NU subsidiary, become
the licensed operator of the Seabrook facility. See 56 Fed. Reg. 9384. Since
the proposed amendment here, however, speaks only to a transfer of ownership
- not operation - we are constrained in our review to consider only concerns
involving that transfer. Boards have limited jurisdiction in license amendment
proceedings, and issues are admissible only if within the scope of the amendment application. Wisconsin Eleclric Power Co. (point Beach Nuclear Plant,
Units 1 and 2), ALAB-739, 18 NRC 335, 339 (1983). With this background, it
becomes evident that allegations concerning NRC investigations of regulatory
violations by a parent organization at another licensed facility (Millstone) have
no place and cannot be reviewed in the instant proceeding. As the Staff points
out, the mere pendency of an investigation is not germane to licensing issues
and does not show particularized harm.' This would be a valid conclusion even
if the amendment application directly involved NU and concerned aspects of
ownership or operational responsibility at Seabrook.6
CONCLUSION
In view of the foregoing, we find .that the Petitioner has not demonstrated
any injury in fact and has alleged no basis for an interest within the scope of
this proceeding. As a result, SAPL lacks standing for this proposed operating
license amendment, and its petition for leave to intervene is denied.

'Staff Response at 8-9.
61n its Response 10 Uccnscc's Answer 10 the Petition. SAPL auemptcd 10 broaden the petition's ccmpaSi 10
reference NU as an ownct or opctllor of the Seabrook facility. SAPL Response at 2..
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ORDER
For the reasons sUlted, it is, this 18th day of June 1991, ORDERED:
1. The SAPL petition for leave to intervene in PSNH license amendment
proceeding to include NAEC as licensee, and to transfer ownership in Seabrook
SUltion to NAEC. is denied.
2. In accordance with the provisions of 10 C.P.R. § 2.714a(a), this Order
may be appealed to the Commission within ten (10) days after service of this
Order. See SS Fed. Reg. 42,944 (Oct. 24, 1990).
THE ATOMIC SAFETY AND
LICENSING BOARD
James P. Gleason, Chairman
ADMINISTRATIVE JUDGE
Richard F. Cole
ADMINISlRATIVE JUDGE
Kenneth A. McCollom (by J.P.G.)
ADMINISlRATIVE JUDGE
Bethesda, Maryland
June 18, 1991
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdmInIstrative Judges:
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In the Matter of

Docket No. 030·30870-0M
(ASLBP No. 91-629-01·0M)
(Byproduct MaterIal License)

FEWELL GEOTECHNICAL
ENGINEERING, LTD.
(Thomas E. Murray, RadIographer)

June 25, 1991

In a proceeding involving an immediately effective order of the Nuclear
Regulatory Commission barring a radiographer from working for a licensee
for 3 years, the Licensing Board modifies the order by reducing the period of
suspension to 9 months and requiring the radiographer to serve 3 months as a
radiographer's assistant before being requalified as an independent radiographer.
WILLFULNESS
When the actions of a radiographer do not evidence a deliberate intent to
violate the purposes of the procedures or rules and are based upon his own
personal intetpretation of what is necessary, his failure to follow the rules
amounts to "a potentially significant lack of attention or carelessness toward
licensed responsibilities." This conduct (which would constitute a Severity Level
III violation) is far more serious than an inadvertent lapse, but less serious than,
for example, the deliberate defeating of a safety-related device.
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FALSE AND MISLEADING STATEMENTS
While a lack of candor in responding to investigators' questions is not to
be condoned, it does not require the NRC to abandon all confidence in a
radiographer's ability to perform radiography in a safe manner. In this case, the
lack of candor could be attributed to the radiographer's stressed and somewhat
confused state of mind which was caused, at least in part, by the radiographer's
wife being about to give birth and by the fact that he panicked upon being
confronted by the investigators. Under these circumstances, his transgression
was categorized as intermediate, between very significant and of minor concern,
and was found to be comparable to a Severity Level III violation.
RADIOGRAPHY
Absent any prior transgressions, a first-time failure to perform radiation
surveys after radiographic operations, failure to prevent unauthorized entry into
restricted areas, failure to lock the source in its shielded position, inadequate
posting of restricted areas, inadequate boundary radiation surveys, and a lack of
candor in responding to NRC investigators was found to be insufficient to sustain
a 3-year suspension of the radiographer from his job. In its place, the LicenSing
Board substituted a 9-month suspension and a requirement to serve 3 months as
an assistant radiographer before he could resume duties as a radiographer.

INITIAL DECISION
By letter dated November 18, 1990, Thomas E. Murray timely appealed an
immediately effective order of the Nuclear Regulatory Commission ("NRC")
barring him from working as a radiographer for Fewell Geotechnical Engineering
Ltd. ("Fewell'') for a period of 3 years. The issue in this case is whether the
order should be sustained, modified, or vacated. For the reasons set forth within,
we modify the Commission's order.
I.

STATEMENT OF THE CASE

On November 2, 1990, the Deputy Executive Director of the NRC issued an
order modifying the Fewell license, which provided that
Fewell Geotechnical Engineering, Ltd., shall not utilize Mr. Thanas E. Murray in any
licensed activities, including, but not limited to, activities performed by ndiographen,
ndiographen' assistants, and helpen, for a period of three years.
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Staff Exh. I, "In the Matter of Fewell Geotechnical Engineering, Ltd., Order
Modifying License (Effective Immediately)," 55 Fed. Reg. 47,409, 47,410 (Nov.
13, 1990) (the Order).
Although Mr. Murray is not a licensee, the Order provided that he could
request a hearing on whether the Order should be sustained. [d. He did so, and,
following appointment of this Board on December 21, 1990, a hearing was held
in Honolulu, Hawaii. Mr. Murray proceeded pro se although he was assisted by
a certified health physicist, Phillip Manly. Tr. 179. At the hearing, testimony
was presented by Mr. Murray on his own behalf, and by Messrs. Joukoff, Skov,
and Lieberman for the NRC Staff. Posthearing briefs have been filed by the
parties.
A.

The Activity Licensed

For purposes of this case, the NRC licensed activity at issue concerns Mr.
Murray's examination of industrial pipe welds with a radiography camera to
ensure that the welds were sound.
Industrial radiography is a technique of nondestructive testing that uses radioactive sources
or x-rays to detect flaws in welds •.••

Safety Requirements for Industrial Radiographic Equipment, 55 Fed. Reg. 843
(Jan. 10, 1990) ("Safety Requirements'').'
The radiography camera Mr. Murray used was an Amersham Model 660
projector (SIN 3131) ("the camera"). It consisted of a metal housing of about
1 cubic foot, a radioactive source, and a 20- to 25-foot-long control cable that
could move the radioactive source, scaled in a capsule, in and out of the metal
housing into a stainless stccl guide tube attached to the camera. Board Exh. 4;
"It. 3545.
The camera employed iridium-I92, a gamma-emitting source. Iridium-l92
emits two kinds of gamma rays, one of 0.316 million electron volts (MeV)
and one of 0.468 MeV, with a half-life of 73.83 days (i.e., only half as much
radiation will be emitted after that period). Gamma rays are generally ten
times stronger than x-rays. The total amount of radioactivity in the Amersham
camera was approximately 54 curies. Tr. 131. That is enough radioactivity
to cause extensive damage to tissue in contact with the source or to deliver a
life-threatening dose to a person in close proximity during prolonged exposures.

1 The Safety Requirements amended 10 C.F.R. Part 34. "1lcenscs for Radiography and Radiation Safety
Requirements for Radiographic Operations." The Safety Requirements include a more detailed description of
industrial radiography applicatioos. but the principal thrust of the amendments related to radiographic equipment.
The "Background" for the amendments. initiated in 1988. relied heavily on a study of radiographic experience
from 1974 to 1984.
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See NUREG/BR-0024, "Working Safely in Gamma Radiography" (September
1982).
The capsule holding the iridium-I92 source is attached to a control cable that
pushes the source out of the camera to take an "x-ray" image of, for example,
a weld, and pulls the source back in after the image has been taken. When
the iridium source is inside the camera, the source is surrounded by depleted
uranium, the heavy density of which effectively prevents the gamma radiation
from escaping from the camera. In that position, the source is described as
being in its "shielded position." Tr. 38-44.
The source is pushed out of the camera by a crank on the control cable.
Because the stainless steel source guide tube through which the encapsulated
source moves in and out of the camera is not transparent or translucent, the
radiographer cannot confirm visually whether the source is in or out of the
camera. The 20- to 25-foot length of the control cable allows the radiographer
to be a safe distance away from the source when it is exposed, i.e., outside the
camera. Jd.
Because of the significant radiation danger the exposed source represents
for people, three safeguards are provided in operating the camera. First, an
odometer on the control cable can be used by the radiographer. The odometer
is intended to tell the radiographer whether the iridium-l92 source is in or
out of the camera. However, the odometer reading could be misleading if the
source becomes detached from the cable. Second, a locking mechanism on
the camera allows the radiographer to lock the source inside the camera in the
shielded position and thus prevent the source from accidentally moving out of
the shielded position. Third. a radiation survey of the camera and the source
guide tube performed with a survey meter after radiographic exposure will detect
the presence of an accidentally exposed source. Tr. 44.

B.

The Fewell License

On September 29, 1989, the Commission issued Amendment No.1 to
Fewell's Byproduct Material License No. 53-23288-01, adding Thomas E.
Murray to the license as a radiographer. .Item 15 of the license, as amended,
incorporates by reference Fewell's September 12, 1989 letter to the NRC, which
forwarded documentation of Mr. Murray's radiographic training and experience.
Item 15 also incorporates by reference Fewell's original license application,
NRC Form 313, dated October 24, 1988, and a supplement to the Fewell
application in the form of a January 13. 1989 letter from Fewell to the NRC.
Attached to the January 13, 1989 letter are sections I and IV of Fewell's
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operating procedures.l Staff Exh. 2; Tr. 15-23. As a part of Fewell's application,
those operating procedures became a part of the terms and conditions of the
license. Finally, Item 15 of the Fewell license states that:
The Nuclear Regulatory Commission's regulations shall govern unless the statanents,
representations and procedures in the licensee's application and correspondence are more
restrictive than the regulations.

Staff Exh. 2; Tr. 17.
The portions of Fewell's operating procedures and NRC regulations at issue
here provide as follows:
1. Radiation boundary survey. Paragraph 2.5 of section IV of the
operating procedures requires that radiation surveys be performed
to establish a 2-milliroentgen-per-hour ("mR/hr'') radiation boundary
before commencing radiographic operations;
2. Posting radiation boundary. Paragraph 2.2 of section IV of the
operating procedures requires that the radiation boundary be posted
and roped ofC;
3. Postexposure survey. Section 34.43(b) of 10 C.F.R. and paragraph
2.6 of section IV of the operating procedures require that a radiation
survey of the camera itself be made after each exposure to determine
that the sealed source has been returned to its shielded position;
4. Securing source. Section 34.22(a) of 10 C.F.R. and section IV,
paragraph 2.6, of the operating procedures require that the sealedsource assembly be secured, Le., locked, in the shielded position after
each exposure;
5. Boundary security. Paragraph 5.0 of section I and paragraph 2.5 of
section IV of the operating procedures require the radiographer to
prevent entry into the radiation boundary by individuals other than
radiographers and radiographers' assistants.
Staff Exh. 2.

C.

The Events at Issue

On October 23 and 25, 1990, an NRC investigator, Philip Joukoff, and an
NRC inspector, David Skov, observed Mr. Murray (unknown to him) as he
conducted radiographic operations at Campbell Industrial Park, Oahu~ Hawaii.
Tr. 27. They took still pictures on October 23 and videotaped approximately
35 minutes of Mr. Murray's activity on October 25, 1990. Board Exh. 3; Staff

lThcsc operating procedures arc referred 10 in !he Ower as !he "Operating and Emergency Procedures." SS Fed.
Reg. at 47.409·10. In this decision we refer 10 !hem .imply as MOperating procedures."
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Exh. S. Murray's worksite was in a ditch alongside a highway where lengths of
large-diameter pipe were being laid and welded in place. Murray was working in
the ditch, about 20 feet from the road, checking the welds with his radiography
camera. Opposite the highway, the back of the worksite was bounded by a
temporary workroad bordering a vegetated coral formation that rose irregularly
to a height of some 30 feet.
The results of the Joukoff-Skov observations were summarized in the November 2., 1990 Order of the NRC Deputy Executive Director as follows:
(1) On October 25, 1990, Mr. Murray conducted radiographic operations without performing
surveys to establish the radiation boundary;

(2) On October 23 and 25, 1990, Mr. Murray failed to rope off any portion of the radiation
boundary, and failed to post signs for most of that boundary;
(3) On October 23, 1990, on at least 12 occasions and on October 25, 1990, on at least 5
occasions, Mr. Murray failed to perform surveys of the exposure device to determine that
the sealed source had been returned to its shielded position after radiographic exposures;
(4) On October 25, 1990, Mr. Murray failed to secure the radiographic source in the fully
shielded position after each of several source exposures;
(5) On October 23, 1990, Mr. Murray failed to prevent enll)' into the restricted area of
individuals other than radiographers and radiographers' assistants.

Staff Exh. 1, S5 Fed. Reg. at 47,410.
In addition to the foregoing violations of NRC regulations or Fewell operating
procedures, the Order charged that on October 25, 1990, the NRC investigator
and the NRC inspector asked Mr. Murray whether, on October 23 and 25, 1990,
he had complied with the requirements
for the conduct of surveys to assure that the source had been retracted to its fully shielded
position, for the securing of the source in this shielded position after each exposure, and for
preventing the entry of unauthorized personnel into the restricted area.

The Order states that, contrary to what Messrs. Joukoff and Skov had observed,
Mr. Murray told them that he had complied and then demonstrated the correct
survey procedures for them. [d.
After reciting the requirements and the violations described above, the NRC
Deputy Executive Director concluded:
It appears that Mr. Murray's actions were willful because he was experienced, trained,
and knowledgeable concerning NRC and Licensce requirements pertaining to surveys, to
securing the source in the fully shielded position after each source exposure, and to preventing
unauthorized entry into a restricted area; and because he repeatedly failed to comply with'
these requirements on at least two days in one week. In addition, Mr. Murray gave the NRC
false information concerning his actions, contrary to the observations of two NRC employces.
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Therefore, the NRC has concluded that false information was also provided willfully. As
a result of these willful violations, the NRC does not have reasonable assurance that Mr.
Murray will comply with regulatory requirements.

[d.

II.

A.

POSITIONS OF THE PARTIES

The NRC Staff

The NRC Staff asserts that the five categories of conduct in violation of
the license terms and regulations either have been admitted by stipulation or
established by the evidence in the case. In addition, the Staff asserts that Mr.
Murray's conduct and his representations when confronted by Messrs. loukoff
and Skov amount to willfulness on Mr. Murray's part. Consequently, they
conclude that the Deputy Director's November 2, 1990 sanction barring Mr.
Murray from working under the Fewell license for 3 years should be sustained.
See generally "NRC Staff's Proposed Findings and Conclusions of Law in the
Form of an Initial Decision," dated March 8, 1991.

1.

Proscribed Conduct

In general, Staff relies on Mr. Murray's stipulation to the facts as described
in three of the five operational procedure violations charged in the order. They
presented testimony on the other two violations and assert that Mr. Murray
essentially admitted one, Item 3, the camera survey, and failed to deny the other,
Item 5, permitting unauthorized entry. However, standing alone, the Staff does
not identify an appropriate sanction for these violations or seek to categorile
their severity under Appendix C of Part 2 of the Code of Federal Regulations
(10 C.F.R. Part 2). Rather, the Staff treats them as essentially one element in the
Deputy Director's conclusion that Mr. Murray's conduct warrants his suspension
for 3 years. (This is essentially a Severity Level II infraction. See discussion at
pp. 574-75, 576 n.5, and pp. 577-79 infra.)

2.

Willfulness and False Information

As noted above, the NRC Order stated that Mr. Murray's actions were willful
because he was "experienced, trained, and knowledgeable" in the requirements
of surveying, securing the source, and preventing unauthorized entry, and,
despite his background and knowledge, he repeatedly failed to comply with
the requirements on October 23 and 25, 1990, while being observed by NRC
investigators, Mr. loukoff and Mr. Skov. Secondly, Staff asserts that Mr. Murray
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provided false information to NRC investigators, and, because of his background
and knowledge, that act had to be willful. Staff Exh. I, supra, 55 Fed. Reg. at
47,410.

a. Source Surveys
Mr. Joukoff testified, and Mr. Skov verified, that on October 25, 1990, Mr.
Joukoff asked Mr. Murray whether, on that date, he had surveyed the camera
after each exposure and Mr. Murray had answered yes. Furthermore, Mr. Joukoff
testified, and Mr. Skov affirmed, that Mr. Murray stated that he had secured
the camera after each exposure. Tr. 67-68. Mr. Murray also demonstrated
the proper method of surveying the camera after retracting the source and of
locking the source after exposures. Tr. 70. However, Mr. Joukoff testified
that Mr. Murray performed none of these required actions during Mr. Joukoff's
observation. Tr. 71. In response to the Board's inquiry, Mr. Joukoff read his
notes taken on October 25, 1990, which indicated that he had questioned Mr.
Murray specifically about what had taken place on that day. Tr. 127-30.
b.

Entry of Unauthorized Personnel

With respect to unauthorized personnel entering the radiation area, Mr.
Joukoff testified that Mr. Murray told Messrs. Joukoff and Skov that unauthorized personnel had never entered the radiation area. Tr. 67-68. However, Mr.
Joukoff testified that, on October 23, 1990, he witnessed six individuals who
were not radiographers or radiogmphers' assistants within the restricted area
while the source was out. He testified further that Mr. Murray had a reasonable
opportunity to kccp all of the individuals out of the area because he was not
engaged in any other activities. Tr. 122-23.
Mr. Joukoff testified that 2 days after Mr. Murray's failure to prevent entry
on October 23, 1990, Mr. Murray told him and Mr. Skov that unauthorized
personnel had "never" entered the restricted area. Tr. 68. One week later, during
the November I, 1990 interview, Mr. Murray again stated that he allowed no
unauthorized individuals in the restricted area while conducting radiographic
operations. Board Exh. 2 at 78, 118. After being shown still photographs taken
on October 23, 1990, Mr. Murray admitted that these individuals were within
the 2-mR/hr boundary when the source was out. Board Exh. 3; id. at 154-55.

3.

Public Health and Safety

The Staff asserts that Mr. Murray's violations of NRC regulations posed
a threat to public health and safety. James Lieberman, Director of the NRC
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Office of Enforcement, testified that he considered Mr. Murray's violations
significant Tr. 142, 158. He further testified that, in promulgating new
regulations for radiography, it was noted that, while only 4% of radiation
workers are radiographers, they account for 18% of the overexposures that occur
under the jurisdiction of both NRC and the agreement states. Tr. 142; Safety
Requirements, supra, at 843. The Statement of Considerations for the Safety
Requirements reports that in the decade ending in 1984, radiographers accounted
for more than half of the overexposures greater than 5 rems' to the whole body
or 75 rems to the extremities, and almost 60% of the overexposures greater than
2S roms to the whole body and 375 rems to the extremities. The Commission
has established a limit of no more than 5 rems per year for individual exposures.
10 C.F.R. § 20.101(b)(2) (1990). The Safety Requirements also describe a
number of incidents lcading to overexposures, and note that all of these risks
to health could have been avoided by performing a radiation survey after each
radiographic exposure. Tr. 142-43.
Additionally, Mr. Skov testified that the source used by Mr. Murray on
October 25, 1990, contained approximately 54 curies of iridium-I92. Tr. 131.
With that amount of activity, Mr. Skov concluded that
[slome very, very serious radiation exposures have resulted due to radiography events.
Even though the population of radiographers constilUte!s] only a small proportion of
radiation workers working with licensed material, they have accounted for over half of the
overexposures that have occurred. So there is a very significant threat to the health and
safety of radiation workers, radiographers.

Tr. 132-33.
4.

Sanelion

In support of the severity of the sanction, the Staff asserts that Mr. Murray's
actions demonstrate that he does not have the integrity to perform unsupervised
radiography. Tr. 162. The Staff asserts further that the fundamental reason for
issuing the NRC order was to remove a safety hazard, namely, Mr. Murray.
Thus, the Staff fixed the 3-year length of the suspension from a combination of
the severity of the violations and the threat to the public health and safety that
they assert Mr. Murray represents. Tr. 176.
The Staff testified that the NRC inspection program for radiography is an
audit-type program. Radiography licensees are only inspected approximately
once a year, absent allegations. Because it is an audit-type program, the NRC
3 A rem is a unit of measurement of biological damage by ndiation. It is defined as follows: "The dose
cquivalCl1l in rems is cquallO Ihe absomed dose in nds multiplied by Ihe quality factor.- 10 c.F.R. 120.1004.
For example, Ihe quality factor for gamma radiation is I, and Cor alpha particles is 20.
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depends on the training, management oversight, and integrity of individual
radiographers. Of the three factors, integrity is the most important because most,
if not all, radiographers are well trained, and management cannot be present at
all times. Moreover, if a radiographer knows management is present, he will
likely do the job properly. Thus, Staff concluded, a strong sanction was clearly
appropriate. Mr. Lieberman testified that the action taken in this matter was
based on experiences that the Staff has had with the dangers associated with
radiography when the required procedures are not followed. Te. 142-46.
The Staff argues that the sanction is consistent with recent practice, citing
Staff actions in Western Stress, Inc., 56 Fed. Reg. 4311 (Feb. 4, 1991) and C &
R Laboratories, Inc., 55 Fed. Reg. 50,424 (Dec. 6, 1990). In Wes/lrn Stress,
a radiographer who removed his film badge was suspended for 1 year. In that
case, the radiographer admitted the violation to the NRC. Te. 161-62. In C & R
Laboratories, the licensee fired the radiographer on its own initiative, but was
required to give the NRC notice if the individual were to be rehired within 5
years. Te. 177. The Staff noted that, until recently, it did not specify a period of
years when suspending an individual from licensed activities. The NRC orders
were open-ended, with a provision for relaxation by the Regional Administrator
for good cause shown. The Staff asserted that in the past year, 1990, at least
three individuals were removed from licensed radiographic activities for an
indefinite time period. In the last 6 months, the Staff has been including a
term of years for suspensions. Te. 147-48.
In fixing the severity of Mr. Murray's sanction, the Staff also states that it
took into account his employment at Finlay Laboratories, whose NRC license
was terminated in 1988. The Staff had proposed to revoke the Finlay license,
but the case was settled by termination of the license and a 3-year prOhibition on
licensed activities by Finlay. Finlay Testing Laboratories, Inc., LBP-88-17, 27
NRC 586 (1988). The Staff offered no information to indicate that Mr. Murray
bore any responsibility for the Finlay sanction. Nevertheless, although the Staff
concluded that Mr. Murray's actions did not warrant a permanent suspension,
the Staff deemed the circumstances sufficiently serious to warrant a sanction
comparable to the 3-year suspension imposed on Finlay. Te. 147-48.
The Staff also asserts that it is the responsibility of the Commission to
prevent overexposures to members of the public, including radiation workers.
The Staff intends to use the Nuclear Materials Safety and Safeguards (NMSS)
newsletter and letters to radiographers to inform other radiation workers. If other
radiographers realize that they could lose their livelihood, they might pay more
attention to adhering to requirements and performing the required surveys. Te.
149. Staff asserts that while the fundamental reason for issuing the Order was to
remove the safety hazard, enforcement actions can also be used to provide notice
to other individuals. The Staff notes that the Enforcement Policy states that one
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of the means of achieving the purposes of the NRC enforcement programs is by
"[d]eterring future violations." 10 C.F.R. Part 2, Appendix C, § I (1990).
B.

Position of Mr. Murray

Mr. Murray stipulated that he acted as described in three of the five instances
of conduct cited in the Order but argues that mitigating factors were present in
those and the other two instances described. The Board notes that Mr. Murray
is proceeding pro se, and takes that into consideration in reviewing his pleading
and presentation of his case.
1.

Proscribed Conduct

a.

Radialion Boundary Survey

Mr. Murray stipulated that he did not perform boundary surveys on October
12, 1990. 'fr. 12. However, in mitigation, he asserts that rather than strictly
adhere to Fewell's operating procedures, he felt that he could establish radiation
boundaries on the basis of his general experience and the physical surveys he
had made on prior days for adjacent parts of the worksite. 'fr. 184. Further, he
considered part of the surrounding area where the ground rose several feet to
be inaccessible, and, consequently, there was no need to survey that part of the
boundary. 'fr. 180.
b.

Posting Radialion Boundary

Mr. Murray stipulates that on October 23 and 25, 1990, he "failed to rope
off any portion of the radiation boundary, and failed to post signs for most
of that boundary." Tr. 12. However, in mitigation, he asserts that because of
the configuration of lhe site, he had difficulty roping off the restricted area. In
seeking a solution, he discussed lhe intent of radiation boundaries with an NRC
Health Physicist on October 4, 1990. He concluded from this conversation that,
so long as an individual received no more than 2 millirems in 1 hour, 10 C.F.R.
Part 20 requirements would be satisfied without roping off the boundary. 'fr.
185-86. Mr. Murray also asserted that he did not consider it necessary to post
that portion of lhe restricted area that he believed inaccessible to the public. 'fr.
189-90.
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c. Postexposure Survey
Mr. Murray did not stipulate to the charge that
at October 23, 1990, on at least 12 occasions and at October 25, 1990, on at least 5
occasions, Mr. Murray failed to perform surveys of the exposure device to determine that
the sealed source had been returned to its shielded posiliat after radiographic exposures.

Staff Em. 1 at 47,410. Mr. Murray is uncertain as to how many times, if any,
he failed to perform the surveys. Tr. 12-14. As a general practice, he followed
a self-developed method to assure himself that the source was fully retracted
and shielded. This involved the use of an audible-alarm rate meter carried
on his belt, the observed fluctuations of a second meter positioned near the
camera, and a "feel" for turning the crank of the exposure device. An alarming
dosimeter provided backup protection. Tr. 191-96. On October 25, 1990, the
audible-alarm meter was inoperable so he modified his usual practice. Tr. 193.
However, Mr. Murray admits that "[he] was getting too used to listening to that
alarm," and "wasn't doing proper surveys." Tr. 197.
d.

Securing Source

Mr. Murray stipulated that on October 25, 1990, he "failed to secure the
radiographic source in the fully shielded position after each of several exposures"
as charged in the Order. He proffered no specific explanation for this infraction.
e. Boundary Security

Mr. Murray declined to stipulate that on October 23, 1990, he failed to
prevent entry into the restricted area by individuals other than radiographers and
radiographers' assistants. He believed, based on his understanding of 10 C.F.R.
§ 2O.105(b)(1), that individuals could be in locations adjacent to his source so
long as their exposure did not exceed 2 millirems in any 1 hour. Mr. Murray
testified at the hearing that he was aware that various workers at the job site were
passing through the restricted area on October 23, 1990, while the source was
out of the camera. Tr. 198-200, 205-06. He testified that, because of the ditch
and the angle of the source, hc belicved thatthcre were no safety problems. Tr.
206-07. Thus, when individual workmen who were aware of his radiographic
work approached his source, he would mentally estimate whether or not they
were in a safe area on the basis of the source position, distance, shielding, and
time factors. Tr. 199, 200, 206.
Mr. Murray did not deny that the information he provided NRC personnel on
October 25, 1990, was false. In fact, he admitted the answers he provided "were
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probably what I said." Tr. 204. At an investigative interview of Mr. Murray
conducted by Mr. Joukoff and Mr. Skov on November I, 1990, he stated that
because of personal reasons, he was "extremely stressed out" Board Exh. 2;
'fr.205.

2.

Willfulness and False Information

In his November 18, 1990 hearing request, Mr. Murray denies that his actions
were willful, stating
I did not willfully violate the provisions of [Fewell's license or NRC regulationsl thereby
placing the health and welfare of the general public in jeopardy.

Request for Hearing at 3.
The Staff uses "willfully" in relation to the charges of violation of specific
license procedures and NRC regulations and to specific false statements. Mr.
Murray did not, however, address "willfulness" in his testimony in relation to any
specific actions or statements. Rather, he points generally to his interpretation
of NRC limits on the radiation exposure for individuals outside of a restricted
area. Tr. 205-06. He attributes his violations to complacency because of the
isolation and characteristics of the site, realizing, belatedly, that he had not
followed proper procedures. Tr. 207.
Although Mr. Murray acknowledged that he had not followed procedures after
he was shown a videotape documenting his failure to survey the camera and
lock the source on October 25, 1990, and photographs of unauthorized persons
entering his restricted area on October 23, 1990, Mr. Murray argued that those
statements were made at times when his mind was on his wife (who was about
to give birth) and on other stressful circumstances. Thus, his attention was not
fully focused on his radiographic procedures or on the questions being asked.
Board Exh. 2 at 140-41, 146; 'fro 202-04, 204-05, 208. He asserts further that
based on conversations with workers at Finlay Laboratories, he had acquired
a hostile attitude toward the NRC. ConsequenLly, when Mr. Joukoff and Mr.
Skov confronted him with a badge on October 25, 1990, "immediately [he] just
panicked." 'fr.203.
Mr. Murray testified that after talking with Mr. Manly, a certified health
physicist with Gamma Corporation, and Mr. Johnson of NRC Region V, his
attitude toward the NRC is now entirely different and that he no longer fecls
that
an enemy has come inside my territory and I have to put up all these defenses and charades
and to not offer any information.
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I never thought for a minute that I was lying. I was justllying not to offer any information.
Stupid rationale.

Tr.209.
III.
A.

APPLICABLE LAW

In General

The Fewell Geotechnical license was issued pursuant to 10 C.F.R. Part 34
(1990). Section 34.1 makes such licenses subject to the provisions of 10 C.F.R.
Part 30. A Part 30 license may be modified,4 in whole or in part, for violation of,
or failure to observe any of the terms and provisions of the Atomie Energy Act
or of any rule, regulation, or order of the Commission. 10 C.F.R. § 30.61(b)
(1990). Furthermore, a license can be suspended for any reason for which
it would not have been issued initially. 10 C.F.R. § 30.61; see also Maurice
P. Acosta, Jr. (Reactor Operator License for San Onofre Nuclear Generating
Station, Units 2 and 3), LBP-89-26, 30 NRC 195, 212 (1989) (holding in the
context of reactor operator's license).
B.

Enforcement Policy

More detailed guidance in taking enforcement actions is described in 10
C.F.R. Part 2, Appendix C ("Appendix C"). The first two sections of Appendix
C describe its purpose and authority. Section III establishes five levels of severity
for violations: Level I describes the most severe violations and Level V the
least severe. Eight supplements to Appendix C contain examples of violations
to provide specific guidance for categorizing the severity of proscribed actions.
Three of these supplements are relevant to the case before us, viz, Supplement
IV, "Health Physics"; Supplement VI, "Fuel Cycle and Materials Operations";
and Supplement VII, "Miscellaneous Matters."
Section V, paragraph C, of Appendix C, provides for the issuance of license
modification orders, and specifies the "base civil penalties" that will normally be
assessed against licensees such as industrial radiographers. Section V. paragraph
B. specifies the appropriate upward or downward adjustments to be made to
the base civil penalties according to mitigating or exacerbating circumstances.

41bc procedures the SLtff must foUow to impose requirements by order or to modify, ruspcnd, or n:vake a
license ate set out in Pan 2 to Title 10 of the Colk 0/ F~dt,a1 R~gulotiollS. Su 10 C.F.R. § 2.200, " 6~q. (1990).
Section 2.204 aUows a license to be modified, effective immediately, when it is determined that the public health,
safety, or interest 10 requires. In this case, the SLtff. based on the facts let forth above, determined that the Order
should be made immediately effective, a matter not contested berOte us. s~~ Nllt:uo, EIIgillu,iIIg Co. (Shcflield,
Dlinois Low·Level Radioactive Waste Disposal Site), CU·79·6, 9 NRC 673 (1979).
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Section V, paragraph E, "Enforcement Actions Involving Individuals," states in
pertinent pare
Enforcement actions involving individuals ••• are significant personnel actions, which
will be closely controlled and judiciously applied. An enforcement action will normally be
taken only when there is little doubt that the individual fully understood, or should have
understood, his or her responsibility; knew, or should have known, the required actions; and
knowingly, or with careless disregard (i.e., with more than mere negligence) failed to take
required actions which have actual or potential safety significance. Most transgressions of
individuals at the level of Severity Level m, IV, or V violations will be handled by citing
only the facility licensee.
More serious violations, including those involving the integrity of an individual (e.g.,
lying to the NRC) concerning matters within the scope of the individual', responsibilities,
will be considered for enforcement action against the individual. Action against the
individual, however, will not be taken if the improper action by the individual was caused
by management failures ••••

•••

In addition, NRC may take enforcement action where the conduct of the individual
places in question the NRC's reasonable assurance that licensed activities will be properly
conducted. The NRC may take enforcement action for reasons that would warrant refusal
to issue a license on an original application. Accordingly, enforcement action may be taken
regarding matters that raise issues of integrity, competence, fitness Cor duty, or other matters
that may not necessarily be a violation of specific Commission requirements.
In the case of an unlicensed individual, an Order modifying the facility license to require
the removal of the individual from all nuclear-related activities for a specified period of time
or indefinitely may be appropriate.

IV.
A.

DECISION

Proscribed Conduct

Mr. Murray stipulated to the truth of the matters asserted in three of the
observations made by NRC personnel and recited in the Order. Based on Mr.
Murray's stipulation at trial, we find that these facts, items (1), (2), and (4) in
the Order, have been established as stated. See p. 566, supra.
A significant factor in our deliberations is the safety significance of Mr. Murray's actions. That issue has two components: (1) whether actual overexposure
or unnecessary exposure occurred; and (2) whether there was a significant threat
of any overexposure.
We find that there was no radiation overexposure to the radiographer during
the observed violations. Tr. 167. There appears to be very minor unnecessary
radiation exposure to other workers who entered the restricted area, in the range
of a fraction of 1 miIIirem. Tr. 82-89. This value of unnecessary radiation
exposure was estimated by the Staff, based on a radiation survey of 15 mR/hr
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at the location where one worker was when the source was out of the camera,
and the short period of time the worker spent on that location. Tr. 89.
Although the violations in this case caused no overexposure to the radiographer, and caused very minor, unnecessary exposure to other individuals, of the
order of a fraction of 1 millirem, the Board finds the Staff's testimony credible,
namely, that Mr. Murray's violations of NRC regulations in this case posed a
potential threat of overexposure to Mr. Murray himself and the general public. The evidence prcsented to the Board establishes that Mr. Murray's failure
to conduct radiation surveys after radiographic exposures breached a significant
safety barrier against accidental radiation overexposure. Tr. 142-43. This breach
of a significant safety barrier against overexposure, combined with Mr. Murray's
failure to rope off restricted areas and his failure to prevent entry of unauthorized
individuals into the restricted areas during radiographic operations, constitutes
a potential threat to both Mr. Murray and the general public.

B.

Appropriateness of the Sanction

Mr. Murray's actions at issue here are clearly within the ambit of the
violations described in Appendix C, section V, paragraph E. Consequently, the
imposition of some kind of enforcement action against him as an individual is
in order. The question is, what kind and extent of sanction are appropriate?
The Order of November 2, 1990, directing Fewell not to use Mr. Murray in
licensed activities for a period of 3 years did not include a civil penalty or an
evaluation of the severity categories that might be associated with Mr. Murray's
failure to follow NRC requirements and Licensee operating procedures.' Rather,
the sanctions visited upon Mr. Murray were justified by the Deputy Executive
Director on the grounds that "the NRC does not have reasonable assurance that
Mr. Murray will comply with regulatory requirements." Staff Exh. 2, § III;
Tr. 156. Unlike the explicit guidance provided in Appendix C for determining
the magnitude of civil penalties, scant policy guidance is provided about the
application of various sanctions where integrity and confidence are at issue.
Our task is made somewhat difficult because of the lack of a coherent
enforcement scheme for byproduct materials users like radiographers. The

'On February 7, 1991, the Administrator for Region V issued \0 Fewell a Notice of Violation and Proposed
Imposition of Civil Penalties which did c:alCgorize the severity of the violations allributable to Mr. Murray. Board
Exh. 9. The letter IIated in pertinent part that
Individually, these violations would be c:lassified at Severity LcvclJ m, IV, and V. However, taken
together, with the elements of willfulness and lack of management ovmig1l1, they c:onstitUIC a very
.ignificant regulatory c:onc:crn. Therefore. in ac:c:ordanc:e with the "General StalCment of Policy and
Procedure for NRC Enforcement Actions" ••• 10 CFR Part 2 Appendix C (1990), the violations have
been classified in the aggrcgalC as a Severity Levell! problem.
The doaunent was sent to the Board by memorandum dated February 7, 1991, pursuant \0 the Canmission',
Board Notification procedure.
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enforcement scheme laid out in Appendix C is directed at, and was designed for,
licensees. Users of byproduct material who are not directly licensed by NRC
appear to have been addressed here and there in Appendix C as an afterthought.
Consequently, we are required in several instances to evaluate Mr. Murray's
conduct, and the sanction appropriate to it, by analogy.
We can, however, reach a reasonable judgment based upon: (1) an analysis
of civil-penalty categories concerning the severity of violations; (2) a consideration of ''willfulness''; and (3) an evaluation of the deliberateness of Mr. Murray's
statements and actions in relation to health and safety consequences. We turn
first to the level of severity.

Severity Levels
Severity levels are broadly defined in Appendix C, section III, as follows:

n

Severity Level I and
violations are of very significant regulatory concern. In general,
violations that are included in these severity categories involve actual or high potential impact
on the public. Severity Level m violations are cause for significant concern. Severity Level
IV violations are less serious but are more than minor concern; i.e .• if left uncorrected. they
could lead to more serious concern. Severity Level V violations are of minor safety or
environmental concern.

Mr. Murray's failure to perform surveys to establish the radiation boundary
and to rope off and adequately post the radiation boundary violates Fewell's
operating procedures, and they are associated with the potential for individuals
in an unrestricted area receiving doses in excess of 2 millirems in any 1 hour
or 100 millirem in 7 consecutive days. See 10 C.F.R. §20.105(b)(I) and (2).
Supplement IV to Appendix C ("Supp. IV") contains examples of categories
of violations. Paragraph D, "Severity IV," includes:
2. A radiation level in an unrestricted area such that an individual could receive greater
than 2 miUircm in a one·hour period or 100 millirem in any seven consecutive days.

Some evidence is available on the radiation levels in the near vicinity of radiographic work at the Campbell Industrial Park project. Mr. Skov used a
survey meter to measure the dose rate at selected locations on October 25,
1990. Tr. 84-89. The highest dose that he reported was 15 mRJhr at a place
where an individual had been observed on October 23rd. Mr. Skov noted that
"the individual was there for only a short period of time. So he would not
have received anywhere near two millirem exposure." Tr. 89.6 These conditions

6 In Mr. Murray's Request for Hearing, he reconstructed by calcul.tion !he probable dose nles near his wodtsitc
for October 23. 1990. Su also Tr. 89. Ills Figure 1 shows I maximum dose nle of 6.5 mRJhr It I dirt road acme
20 feet from !he source. However,!hcsc calculations were not Iddressed It triaL
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would barely justify a Level IV severity classification and clearly were well
below Level III (i.e., greater then 100 millirem in a I-hour period). Supp. IV,
,C.2.
Mr. Murray's failure to perform surveys of the exposure device after radiographic exposures and to secure the radiographic source after each of several
exposures is associated with the risk that a radiographer will receive excessive
radiation exposure as a result of the source not having been returned to, or remaining in, a shielded position. Tr. 143-44. This situation is described in Supp.
IV, paragraph C.4, as
Substantial potential for an exposure or release in excess of 10 CPR 20 whether or not such
exposure or release ocain (e.g., entry into high radiation areas, such as reactor vessels in
the vicinity of exposed radiographic sources, without having performed an adequate survey,
operation of a radiation facility with a nonfunctioning interlock system).

Although Mr. Murray argues that alarming rate meters and dosimeters
provided him with adequate protection (Tr. 74-S1, 191-97), we accept the Staff's
position that, absent the kind of survey specified in the operating procedures,
there was substantial potential for excessive exposure. This is a Severity Level
III situation. At Level II, an actual, rather than a potential, exposure would be
involved. See Supp. IV, , B.
Mr. Murray's failure to prevent entry into the restricted area of individuals
other than radiographers, like the first two issues discussed above, is associated
with the danger of individuals receiving a dose of more than 2 millirems in any
1 hour. As in the first two violations, the Severity Level is IV.
In summary, we find that each of the five violations faUs under either Severity
Level III or IV. In combination, however, they constitute a Severity Level III
violation described in paragraph C.12 of Supp. IV as follows:
Breakdown in the radiation safety program involving a number of violations that are related
or, if isolated, that are recurring that collectively represent a potentially significant lack of
attention or carelessness toward licensed responsibilities.

Near identical wording is also used in describing Severity Level III violations in
fuel cycle and material operations. See 10 C.F.R. Part 2, App. C, Supp. VI, , C.S
(1990). Thus, we conclude that Mr. Murray's radiographic practices on October
23 and 25 were not greater than Severity Level m - cause for significant
concern, but not so perilous as to warrant Severity Level I or II classification.
Appendix C, section V, paragraph E, states that "[m]ost transgressions of
individuals at the level of Severity Level III, IV, or V violations will be handled
by citing only the facility licensee." We tum next to the aspect of willfulness.
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C.

Willfulness

The November 2, 1990 Order places great significance on the "willfulness"
of Mr. Murray's actions (Order, § III), pointing out that Mr. Murray knew the
proper procedures but did not follow them. Appendix C, section III, "Severity
of Violations," provides some policy guidance on how "willfulness" should be
taken into account
The severity level of a violation may be increased if the circumstances surrounding
the rnaUer involve careless disregard of requirements. deception, or other indication of
willfulness. The term "willfulness" as used here embraces a spectrum of violations ranging
from deliberate intent to violate or falsify to and including careless disregard for requirements.
Willfulness does not include acts which do not rise to the level of careless disregard, e.g.,
inadvertent clerical errors in a document submitted to the NRC. In determining the specific
severity level of a violation involving willfulness, consideration will be given to such factors
as the position of the person involved in the violation (e.g., first·line supervisor or senior
manager), the intent of the violator (i.e., negligence not amoWlting to careless disregard,
careless disregard, or deliberateness), and the economic advantage, if any, gained as a result of
the violation. The relative weight given to each of these factors in arriving at the appropriate
severity level will be dependent on the circumstances of the violation.

Although Mr. Murray is listed on Fewell's license, he worked only part
time for that company. Tr. 208-09. He was not a "first line supervisor
or senior manager." In fact, he was not even a member of management
Additionally, there is no evidence of any economic advantage to him from
violating procedures.
We find no evidence of deliberate intent by Mr. Murray to violate the
purposes of the procedures or rules (Le., the prevention of an overexposure)
or to falsify records. Rather, although he failed to make boundary surveys, rope
off his radiation zone, or prevent unauthorized persons from encroaching on his
work area, the evidence indicates that he believed that other actions he LOok were
adequate to prevent others from receiving a dose of more that 2 millirems in any
1 hour. Tr. 184-87, 190, 200. His precautions were based on his own personal
interpretation of what was necessary, rather than careful and rigorous attention
to Fewell's operating procedures. In this regard, he may have misinterpreted
conversations with an NRC Health Physicist Tr. 185-86.
Except for inattention, Mr. Murray's reasons for not properly surveying or
locking the source following each exposure were not explained. He clearly was
aware of the need to ensure that the source was completely retracted following
an exposure, for his own safety and that of other individuals in the vicinity.
'fro 182. When he knew that he was being observed, he performed the surveys
properly (Tr. 70, 141), but his testimony suggests that he frequently relied upon
his own procedure, using audible alarms to assure himself that the source was
retracted. Tr. 191-97. We find no deliberate intent to bypass a precaution for
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ensuring that the source was rclIacted, but rather the substitution of personal
methods for those specified in the rules.
On balance, we find Mr. Murray's actions amount to "a potentially significant
lack of attention or carelessness toward licensed responsibilities." As such they
are cause for significant concern. Mr. Murray's conduct is far more serious than
an inadvertent lapse, but less serious than, for example, the deliberate defeating
of a safety-related device or failure to prevent an overexposure. We find his
failure to follow Fewell operating procedures in these situations to constitute
Severity Level III violations.

D.

False Statements

The Order of November 2, 1990, in section III, places great importance on
false statements made by Mr. Murray concerning surveys of the source, which
he did not make; securing the source, which he did not do; and the presence of
unauthorized individuals in the restricted zone, which he did not acknowledge.
Mr. Murray's denials appear to have provided the principal basis for the Deputy
Director's finding of lack of integrity and, thus, the enforcement action against
him personally. We note that Appendix C, section V, paragraph E, states that
Most transgressions of individuals at the level of Severity Level

m. IV. or V violations will

be handled by citing only the facility licensee.
More serious violations, including those involving the integrity 0/ an individual (e.g.,
lying to the NRC) concerning matters within the scope of the individual's responsibilities,
will be considered/or en/orcemenJ action against the individual." [Emphasis added.]

Consequently, we nccd to consider the nature and circumstances of Mr. Murray's
statements.
Section VI, "Inaccurate and Incomplete Information," and Supplement VII
of Appendix C address situations where a licensee official, including "a person
listed as an authorized user of licensed material," provides "[i]naccurate and
incomplete information" to the NRC. We note at the outset that the thrust
of Appendix C on this subject focusses primarily on licensees and licensee
management. not byproduct material users under a license, like Mr. Murray.
Although the language of some paragraphs of this policy guidance might be
construed as descriptive of Mr. Murray's statements,' we interpret the scope of
''providing inaccurate and incomplete information" as embracing quite different
circumstances. At the time they were elicited, Mr. Murray's statements were
not associated with any information required to be kept by the licensee and
'ror example. Appendix C. Supp. VII. ~ C, MScverity Ill" n:ads:
1. Incanplctc or inaCCUrlite inronnauon which is provided 10 the NRC (,) because or inadequate
arums m the part or liccnscc officials but not amounting 10 a severity Lcvcll or II viouuon • • • •
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furnished to the NRC. They were not associated with any emergency situation
or an uncontrolled status of the source. They were not associated with any
actual overexposure. They were not associated with information that the NRC
would rely upon. Rather, the false statements consisted of Mr. Murray's
answering "yes" to questions asked by NRC employees who had already obtained
photographs and a video recording showing that a forthright answer should have
been "no." Tr.67-69.
Mr. Murray's statements were initially made at the Campbell Industrial Park
worksite on October 25, 1990, and were not recorded, nor was Mr. Murray
under oath at the time. However, a transcript was made of the Investigative
Interview on November I, 1990, when Mr. Murray was questioned, under oath,
about the same circumstances again by Mr. Joukoff and Mr. Skov. Board Exh.
2. On both occasions, Mr. Murray was under considerable stress for personal
reasons. Tr. 203-05.
Our reading of the transcript of the Investigative Interview not only confirms
that Mr. Murray was in a stressed and somewhat confused state of mind, but
also indicates that, by repetitive leading questions, the investigators sought to
elicit statements from Mr. Murray which he did not want to make. In short,
Mr. Murray, while not yet aware that he had been under covert surveillance,
attempted to avoid admission that he sometimes failed to follow operating
procedures. In some cases, however, Mr. Murray did admit that he had not
followed written procedures, or stated that he was unsure as to whether or not
he had properly placed boundary markers or surveyed the source. Board Exh.
2 at 28, 30, 97-98, 100.
Mr. Murray's lack of candor in responding to the NRC investigator's questions is not to be condoned. However, we do not find his statements to arise
to such a level as to require NRC to abandon all confidence in his ability to
perform radiography in a safe manner. Here again, we would categorize his
transgressions as intermediate, between very significant and of minor concern.
Considering the three factors of severity, willfulness, and integrity together,
we conclude that the appropriate penalty level is comparable to Severity Level
1lI.
E.

Sanctions in Other Cases

The Board takes official notice of sanctions imposed by the Staff in radiography cases during the period from January 1982 to September 1990 as reported
in NUREG-0940, "Enforcement Actions: Significant Actions Resolved." Duke
Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-74-22, 7 AEC 659,
667 (1974). Twenty-six sanctions were imposed on radiographers during this period involving violations similar to those in this case, namely failure to perform
radiation surveys after radiographic operations, failure to prevent unauthorized
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entry into restricted areas, failure to lock the source in its shielded position,
inadequate posting of restricted areas, and inadequate boundary radiation surveys. Only one of these twenty-six actions, Bill Miller, Inc.; NUREG-0940,
Vol. 8, No.1 (EA 88-155, June 1989), at II.A-83, involved willful misconduct
In that action, the licensee was charged with careless disregard because, like
Mr. Murray, the radiographers were trained and knowledgeable regarding the
violations they committed. The sanction imposed was an $8,000 civil penalty
for a severity Level II violation. In that case two members of the public received
radiation overexposures of the order of 200 to 400 millirem.
In the twenty-six actions prior to 1990, civil penalties were imposed at the
Severity III, and occasionally the Severity II, level. No licenses were suspended
and no radiographers were removed in these cases.
Beginning in 1990, more severe sanctions were imposed. There were two
actions (neither of which involved willful misconduct) where radiographers
failed to perform radiation surveys of the camera after exposures, failed to
post signs, and committed other related violations. Consolidated NDE, Inc.,
90-080, NUREG-0940, Vol. 9, No. 3 (EA 90-060, November 1990), at ILA35; Barnett Industrial X-Ray, NUREG-0940, Vol. 9, No.3 (EA 90-069, April
1990), at II.A-14. According to the notices of violations and confirmatory action
letters issued for these actions, the radiographers in question were prohibited
indefinitely from engaging in radiographic work. In the Barnett action, there
was a significant radiation overexposure to a radiographer. In the Consolidated
action, the licensee had committed similar violations less than 3 years earlier.
These actions arc not controlling on our decision. However, even if they
were, we find them clearly distinguishable on their facts from the instant case.
We turn now to Mr. Murray's training and experience.8 They are summarized
in an attachment to Fewell's license. Staff Exh. 2. Most of his radiographic
training and experience was obtained between 1981 and 1989 while he was in
the Navy, but his resume also lists a 9-month period in 1985 when he worked
for Pittsburgh Testing Laboratories as a Radiographer Assistant using "IRI92"
[sic]. Although his last 3 years with the Navy included the duties of "Nuclear
and Non-Nuclear Radiographer" at the submarine base Non-Destructive Testing
8 Because of its concern about the number of overexposun:s among ndiognphen. the NRC
has completed. has underway, or is considering:
(a) Development of a mining manual for ndiography penonnel to help ensure that they undentand
the need for, and the application of, good ndiation protection pnctices, (b) development of NRC
requirements to ensure that ndiognphen are adequately mined and are aware of their direct responsibility
for nfety performance, (e) increased inspcctioo of woIken pcnorming actual ndiognphy opcntioos,
(d) publicatioo of guidance for reporting events to ensure that these reports include clear infonnation
eon=ning equipment failures when appropriate, and (e) the establishment of safety requirements for
ndiognphic equipmenL
Safety Requirements, S5 Fed. Reg. at 844.
The n..w section 34.20 establishes the pcnonnanee requirements for ndiognphy equipment that should
aubstantiaUy reduce overexposures that resuJt from malfunctions. Id. at 852
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Lab, Pearl Harbor, Hawaii, Mr. Murray testified that only twice during this
period was a source actually used: "your hands-on experience [was] almost
none." Tr. 214. After lcaving the Navy, Mr. Murray was "a bartender for a
little while" before becoming a radiographer on the Fewelllicense.9
The Board takes official notiee that the NRC Standard Review Plan for Applications for the Use of Sealed Sources and Devices for Performing Industrial
Radiography, dated September 1984 ("SRP"), specifies that, inter alia. a radiographer must have completed a minimum of 3 months (520 hours) of on-the-job
training as a radiographer's assistant SRP at 13 (September 1984). The record
does not show whether or not Mr. Murray received any such on-the-job training
at Fewell. NRC Region V's report documenting an inspection of Fewell made
on October 4, 1990, states that "[n]o retraining [of Mr. Murray] has oecurred to
date." Board Exh. I, Attachment 2, "Details." 2D. Absent such recent training,
his qualifications to perform radiography independently with a scaled source
appear to the Board to be in need of reinforcement
The record discloses that Mr. Murray's radiographic procedures had been
questioned on only one occasion prior to the October 23 and 25, 1990 observations: This was in March 1990 when he allowed concrete to be brought onto
his worksite. Two Region V investigators contacted Mr. Murray, apparently as
a result of an allegation. No violation was found because Mr. Murray had shut
down his operation to allow the concrete work to be done. Tr. 115, 186-87.
Neither Mr. Joukoff nor Mr. Skov were aware of any other accusations or allegations of deficient performance by Mr. Murray prior to the events of October
1990.10 Tr. 116.
Although the record in this procecding does not specifically establish that Mr.
Murray lacked the knowledge to perform radiographic work, it does establish
that he did not follow procedures. Consequently, additional training would be
of benefit to Mr. Murray and would instill some confidence in the Staff as to
the adequacy of his radiographic work.
We do not share the Staff's concern for Mr. Murray's integrity nor agree that
he should be prevented from practicing his trade for an extended period of time.
We do not find that Mr. Murray's "panic" responses of October 25, 1990, or
his confused responses of November I, 1990, constituted the kind of willfulness
contemplated by the regulation. We certainly do not find premeditation.
If Mr. Murray is to resume his trade at all, he should be allowed to do so
before his knowledge of the field is diminished or lost from lack of application.
9Mr. Mumy Icsti/ied thaI it was "aboUI a year·and·a·half or lwo years •••" between the time he left the
Navy and his listing on Fewell', license. Tr. 214. Staff Exh. 2. however. only shows a period Crom FcbrullY 10
September oC 1989.
I°The Region V routine. unannounced inspection oC Fewell', activities made on October 4, 1990, noted nine
Ipp"renl violations. Board Exh. 1. lIowever, none of these concerned the kind oC infractions cited in the November
2. 1990 Order.
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We find that a suspension of 9 months, beginning with the November 2, 1990
order of immediate effectiveness, represents a reasonable balance betwecn a
sanction for the severity level of his transgressions and preservation of his
radiographic knowledge and skills. 11
However, we also note the apparently limited time Mr. Murray has worked
in the field as a Radiographer's Assistant under the tutelage of a fully qualified
radiographer experienced with NRC license requirements. Therefore, we require
that before resuming a position as a fully qualified, independent radiographer,
Mr. Murray must first spend a period of 3 months (520 hours) in on-thejob training as a Radiographer's Assistant. Mr. Murray may serve as a
radiographer's Assistant beginning August 3, 1991, wherever he may find
employment. This condition is comparable to the Standard Review Plan training
requirement for industrial radiography, and it will provide a constructive basis
for the restoration of Mr. Murray's status as a radiographer under a byproduct
materials license.12 That rehabilitation is consistent with the purpose of the
NRC'S enforcement system which is to sanction and deter, not to remove
licensecs from licensed work.

Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 25th day of June 1991, ORDERED:
1. That the November 2, 1990 Deputy Executive Director for Nuclear Materials Safety, Safeguards, and Operations Support's Order Modifying License
(Effective Immediately) is modified by reducing the period of Mr. Murray's
suspension to 9 months, or from November 2, 1990, to August 2, 1991; and
2. That Mr. Murray shall serve 520 hours as a Radiographer's Assistant
before being requalified as an independent Radiographer.

***

Pursuant to 10 C.F.R. § 2.760 (1990) of the Commission's Rules of Practice,
this Initial Decision will constitute the final decision of the Commission thirty
(30) days from the date of its issuance unless an appeal is taken in accordance
with 10 C.F.R. § 2.762 (1990) or the Commission directs otherwise. See also
10 C.F.R. §2.786 (1990).

11 We note !hat at a radiographer's hourly rate of $18.00. a 3-ycar suspcnsim equals, in gross, an annualsaluy
lou of $40,000 which would total $120,000 over the 3-yc:ar period. Allowing an offset for other possible income,
the sanction tnns1a1Cl into the equivalent of at least a $28,800 to $S7,600 civil penalty on Mr. Mumy, an amount
,." lind grossly disproportionate to the .equc:ncc of events at issue here. We nOle that the civil penalty proposed
to be levied against Fcwcll, the licensee, is $20,000. Tr. 217, BOlrd Exh. 9.
I2ln response: to a qucstim from the Board, the Ditutor of Enforcement indicated that a period oC suspension
followed by work u a radiographer's assistant and then a period of probatim would be "an acceptable basis for
relaution oC the order." Tr. 164. Under the circumstances of this
we lee no need for a probatimarY period.

,,"se,
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Any party may take an appeal from this decision by filing a Notice of Appeal
within ten (10) days after service of this Initial Decision pursuant to 10 C.F.R.
§ 2.762 (1990). Each appellant must file a brief supporting its position on appeal
within thirty (30) days after filing its Notice of Appeal [forty (40) days if the Staff
is the appellant]. An intervenor-appellant's brief must be confined to issues that
the intervenor-appellant placed in controversy or sought to place in controversy.
Within thirty (30) days after the period has expired for the filing and service of
the briefs of all appellants [forty (40) days in the case of the Staffl, a party who
is not an appellant may file a brief in support of, or in opposition to, the appeal
of any other party. A responding party shall file a single, responsive brief only,
regardless of the number of appellants' briefs filed. Briefs shall conform to the
length and format specified in 10 C.F.R. § 2.762 (1990).
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Peter S. Lam
ADMINISlRATIVE JUDGE
Richard F. Foster
ADMINISlRATlVE JUDGE
B. Paul Cotter, Jr., Chairman
ADMINISlRATIVE JUDGE
Bethesda, Maryland,
June 25, 1991.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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Kenneth M. Carr, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick

In the Matter of

Docket No. PRM 73·9

NUCLEAR CONTROL INSTITUTE, et al.

June 5,1991

The Nuclear Regulatory Commission (NRC) is denying a petition for rule·
making submitted by Eldon V.C. Greenberg on behalf of the Nuclear Control
Institute and the Committee to Bridge the Gap (PRM 73·9). The Petitioners
requested that the Commission revise its regulations to upgrade the design·basis
threat for radiological sabotage of nuclear power reactors. The Petitioners be·
lieve that the design-basis threat must be revised to include explosive-laden
vehicles, such as truck and boat bombs, and to reflect the possibility of an at·
tack by a larger number of attackers using more sophisticated weapons. The
petition is denied based on a Commission determination that there has been
no change in the domestic threat since the design-basis threat was adopted that
would justify a change in the design·basis threat.

REGULATIONS:

INTERPRETATION (10 C.F.R. § 73.1)

The Commission will not revise the design-basis threat, as set forth in 10
C.F.R. § 73.1, where there has been no evidence of a change in the domestic
threat since the design-basis threat was adopted.
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DENIAL OF PETITION FOR RULEMAKING
I.

THE PETITION

By letter dated January 11, 1991, shortly before the commencement of
Operation Desert Storm, Eldon V.C. Greenberg, on behalf of the Nuclear
Control Institute and the Committee to Bridge the Gap, filed a petition for
rulemaking with the NRC. The petition was docketed as PRM 73-9. The
Petitioners requested that the NRC revise its regulations in 10 C.F.R. §73.1
to upgrade the design-basis threat for radiological sabotage of nuclear power
reactors. (Radiological sabotage refers to any deliberate act directed against
nuclear material or a nuclear facility that could endanger the public health and
safety by exposure to radiation.) The Petitioners believe that the regulation
must be revised to include explosive-laden vehicles, such as trucks and boats,
and to reflect the possibility of attack by a larger number of attackers using more
sophisticated weapons.
The Petitioners contend that the present design-basis threat is not realistic
in view of the claimed current trends in terrorism. The Petitioners state that a
suecessful terrorist attack could cause the release of radioactivity comparable to
a severe nuclear accident, and result in significant health and safety consequences
and property damage. The Petitioners believe that the increased threats may be
countered by measures that could be implemented for a modest cost but would
protect against events with potentially catastrophic consequences.
The petition describes the Nuclear Control Institute as a nonprofit corporation
that monitors nuclear programs in the United States and other countries, develops
strategies to prevent and reverse the growth of nuclear armaments, and explores
strategies for reducing existing nuclear arsenals, thereby helping to prevent
nuclear proliferation and terrorism. The petition describes the Committee to
Bridge the Gap as an organization concerned with nuclear safety and the threat
of nuclear terrorism.
II.

BASIS FOR REQUEST

The NRC has established regulations in 10 C.P.R. Part 73 governing the
physical protection of plants and materials. These regulations include measures
related to the protection of nuclear facilities against radiological sabotage.
Section 73.1, among other things, establishes the design-basis threat to be used
to design safeguards systems to protect nuclear power reactors against acts of
radiological sabotage.
The Petitioners state that section 73. I, as interpreted by the Commission, does
not require nuclear reactor licensees to protect against radiological sabotage
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attempts by a group or an individual using weapons of greater sophistication
than hand-held automatic weapons or explosives, thereby excluding an attack
by explosive-laden vehicles, or more than several external attackers, or attackers
operating as more than one team and employing team maneuvering tactics.
The Petitioners believe that terrorist incidents that have occurred since the
design-basis threat was adopted demonstrate the ability and willingness of
terrorists to mount sophisticated attacks capable of causing substantial physical
destruction, particularly through the use of truck bombs. Because of the Persian
Gulf crisis, the growth of State-sponsored terrorism, and changes in terrorist
tactics, the Petitioners believe that current regulatory standards do not provide a
realistic or sufficient guarantee of public health and safety or common defense
and security.
The Petitioners state that the terrorist threat has become bloodier, more
sophisticated and better armed, and frequently State-supported. As a result,
the Petitioners believe that the possibility of nuclear terrorism, resulting in a
substantial number of casualties, is far more likely today than it was in 1979,
when current regulations were promulgated.
The Petitioners believe that it is essential to upgrade the design-basis threat
to protect against vehicle bomb attacks which they believe pose a grave threat
to civilian nuclear power plants. The Petitioners cite the devastating effects of
the truck bomb attacks in Beirut in 1983. The Petitioners state that studies have
indicated the vulnerability of licensed power reactors to attack by explosiveladen vehicles and the potentally devastating consequences of such an attack.
The Petitioners believe that it is essential to change the design-basis threat
to anticipate attacks by more sophisticated, larger, and beUer-armed groups.
The Petitioners state that there are two components to this threat: (1) a larger
number of attackers with the capability to act in several coordinated teams; and
(2) heavier firepower. The Petitioners cite documented large group attacks on
nuclear facilities in Latin America and Europe and the widespread availability
of advanced weaponry as indications that the current design-basis threat is no
longer realistic.

m.

REQUESTED REGULATORY ACTION

The Petitioners requested that the design-basis threat for radiological sabotage
contained in 10 C.F.R. §73.1(a)(I)(i) be amended to read as set forth below.
Note that text to be added is in bold italic type and text to be removed is set
off in brackets.
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§ 73.1 Purpose and scope.
(a) • • •
(1) Radiological sabotage. (i) A determined violent external assault, attack by stealth,
or deceptive actions of several up to ~nty persons operaJing as two or more teams with the
following attributes, assistance, and equipment: (A) Well-trained (including military training and skills) and dedicated individuals, (8) inside assistance which may include a knowledgeable individual who attempts to participate in a passive role (e.g. provide information),
an active role (e.g. facilitate entrance and exit, disable alarms and communications, participate in violent attack), or both, (C) suitable weapons up to and including hand-held
automatic weapons, equipped with silencers and] having effective long range accuracy, (0)
[hand-carried] equipment, including incapacitating agents and explosives for use as tools
of entry or for otherwise destroying reactor, facility, transporter, or container integrity or
features of the safeguards system, in quantities transporlDble by "ehick, and ••••

r,

The Petitioners requested that the NRC take other actions necessary to ensure
that the specific protective measures contained in 10 C.F.R. Part 73 are sufficient
to respond to the increased design-basis threat and provide the high assurance
required under 10 C.F.R. § 73.55(a) that the threat of sabotage will be effectively
countered.
Because the Petitioners believe that the suggested amendments are vitally
important to reduce risks to the public health and safety and the common defense
and security, the Petitioners requested that the Commission make a determination
on the petition within 30 days from the date of receipt and that it proceed
immediately to promulgate a final rule, without issuing a proposed rule, that
would adopt the requested amendments.
The Commission evaluated the Petitioners' request for expedited action. The
Commission determined that the petition should be processed in accordance
with its standard procedures for processing a petition for rulemaking in 10
C.F.R. § 2.802(e), but expedited by limiting the comment period to 30 days.
That determination was contained in the "Notice of Receipt of Petition for
Rulemaking" that was published in the Federal Register on January 29, 1991
(56 Fed. Reg. 3229). Interested persons were invited to submit written comments
or suggestions concerning the petition by February 28, 1991.

IV.

PUBLIC COMMENTS ON THE PETITION

As of March IS, 1991, the NRC had docketed 35 letters of comment: 11
from individuals, 3 from public interest groups, and the remaining 21 from
industry or industrial representative organizations. In addition the NRC received
three letters from Congressmen. While the comments were carefully considered
by the NRC, none contained Significant new information that would warrant
a change in the design-basis threat In the summary that follows, the views
presented are those of the commenters.
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A.

Comments Opposing the Petition

Twenty-one commenters opposed the petition. The main reasons cited by
these commenters in support of the current regulations were:
1. The NRC Staff, in concert with the intelligence community and other
federal agencies, continually monitors world events for potential threats associated with commercial nuclear facilities. These agencies have unique access to
information, including sensitive or classified information not normally available
to the general public.
2. Nuclear power plant licensees are in close communication with local law
enforcement agencies and the NRC to ensure that any security threat in local
areas is promptly identified and communicated. The response to the current
Middle East situation should have (and has) heightened awareness and sensitivity
on the part of licensee personnel and fedeml, state, and local law enforcement
officers.
3. Nuclear power plant licensees have established detailed security measures, as required by the NRC in 10 C.F.R. §73.55(b) through (h), to counter
the design-basis threat These measures include:
- Physical protection barriers and illuminated isolation zones;
- Surveillance and patrols of the perimeter fence;
- Intrusion detection aids and alarm devices;
- A tactieal reaction force;
- Bullet-resistant barriers for critical areas;
- A weIl-trained guard force capable of carrying out the provisions of
an NRC-approved security plan;
- Access controls for personnel and vehicles, with searches and positive
identification; and
- Capability to execute safeguards contingency plans for dealing with
threats, including truck bomb threats.
In addition, nuclear power plant licensees also have established detailed securityrelated personnel progmms, which include:
- Background investigations with FBI criminal history checks;
- Psychological testing;
- Drug and alcohol fitness-for-duty determinations; and
- Special supervisory training for behavioral observation.
Also, through the NRC's regulatory effectiveness review progmm, individual
power reactor sites are evaluated for security vulnembilities and their ability to
counter the design-basis threat.
4. Nuclear power plant design is based on the defense-in-depth philosophy
in providing adequate public protection. Massive containment structures, thick
wall piping and equipment with redundant safety and shutdown systems are
constructed to permit the facility to withstand the impact of earthquakes,
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hurricanes, tornados, floods, and airplane crashes. Detailed training and plantspecific simulators provide added assurance. Emergency planning and public
notification systems add yet another layer of capability designed to protect the
public health and safety. The approved plans are periodically evaluated during
exercises.
S. The Petitioners have not presented any new information related to the
current situation; they have simply restated old opinions, none of which provides
a basis for altering the design-basis threat in this country.
6. Several of the corrimenters opposing the petition took issue with the
Petitioners' view that the protection measures proposed by the Petitioners could
be put into place at modest cost. One com menter, a power reactor licensee,
estimated the cost at $1 million to $3 million per year at his facility.

B.

Comments Supporting the Petition

Seventeen letters supported the petition. These letters are summarized as
follows:
1. The most common concern stemmed from the Middle East situation
that existed during the public comment period (the comment period lasted from
January 29 until February 28, 1991). These commenters pointed out that Iraq had
issued a "terrorist call to arms"; that the U.S. military had attacked Iraqi reactors,
and thereby legitimatized U.S. reactors as terrorist targets; that informed and
respected Americans have warned of possible terrorist attacks within the U.S.;
and that terrorist action might reasonably include reprisals against U.S. reactors.
2. Another common theme was rejection of the NRC view that the designbasis threat currently set forth in NRC regulations continues to be adequate.
These commenters argue that events in the Middle East are a sufficient basis for
escalating the design-basis threat to the levels called for in the petition.
3. Several commenters believe that power reactors are vulnerable to radiological sabotage; specifically, barriers may be easily breached and vital systems
may be sabotaged.
4. Some commenters put forth the following cost argument: The consequence (and hence the cost) of successful radiological sabotage of a reactor
is high in the extreme while the cost of protection is relatively modest It is
therefore prudent for the NRC to require the measures recommended by the
Petitioners.
S. One commenter put forward the argument that barriers are already in
plaee to protect reactors in Europe and Japan and the conclusion that only minor
structural modifications would be needed to protect U.S. reactors against truck
bombs.
6. One commenter suggested that the primary threat to security is deranged
persons who might usc trucks or suicidal air attack. The commenter concluded
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that upgrading reactor protection along the lines of the petition seems costeffective.
The above concerns raised by the commenters are addressed in the NRC Staff
evaluation of the petition (Section V).

v.

STAFF EVALUATION OF THE PETITION

The NRC Staff believes that a decision on the petition can be based on
response to a single pivotal issue: Has the threat of radiological sabotage of
domestic nuclear reactors changed to an extent that justifies a need to upgrade the
current design-basis threat? The Petitioners believe that the threat to domestic
nuclear reactors has intensified in two ways: (I) the possible use of large truck
bombs or boat bombs to cause radiological sabotage, and (2) the possible use
of a larger number of attackers armed with heavier weapons.
The nature of terrorism was the subject of detailed analysis before the NRC
published its design-basis threat (10 C.F.R. § 73.1), and it continues to remain
the focus of Staff review. NRC efforts in creating the design-basis threat and
the actions taken by the NRC since the publication of section 73.1 to ensure its
continuing validity remain key components in the NRC safeguards program.
Thousands of acts of terrorist violence worldwide, ranging from simple
attacks on property to the sophisticated, deadly bombing of civil airlines,
are examined and analyzed by the NRC. The NRC uses a wide variety of
information, ranging from that reported directly from the scene of the incident
to that included in a finished analysis provided by the intelligence community.
Throughout this ongoing daily analysis, the Staff focuses its effort on reviewing
realistic, not hypothetical, adversary characteristics, including weaponry, group
size, tactics, explosives, and targets. The NRC then compares what has occurred
or is credible to the attributes enumerated in the design-basis threat.
With respect to truck and boat bombs of the size estimated in NRC studies
as being capable of causing significant damage to domestic power reactors, the
NRC Staff notes the following:
- There has been one such truck bomb in the U.S. (Math Lab, Wisconsin, 1970).
- There have been no others in the Western Hemisphere.
- There have been no others outside of an area of civil unresL
- There have been none directed against a nuclear activity worldwide.
- There have been no boat bombs directed at any activity, nuclear or
otherwise, worldwide.
- Contingency planning to protect against truck bombs has been completed for all domestic power reactors.
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Based on the foregoing facts, on discussions with appropriate elements of
the Executive Branch, and on NRC's independent assessment of the domestic
threat environment, the NRC concludes that the likelihood of nuclear terrorism
involving the use of large truck bombs against nuclear power reactors in the
United States is extremely low, that a change in the design-basis threat for
radiological sabotage is unwarranted, and that contingency planning is sufficient.
The NRC reviewed issues related to the waterborne vehicle bomb in 1989
and concluded that no action was required at that time. The NRC has recently
reviewed these issues again and concluded that there have been no significant
changes. These conclusions are based, in part, on a review of worldwide terrorist
events, where the threat of waterborne vehicle bomb attack against a power
reactor was found to be much less likely than the threat of a land-vehicle bomb,
which itself was only a remote possibility. Accordingly, there is little basis for
further considering the waterborne bomb threat at this time.
The Petitioners also believe that it is important to upgrade the design-basis
threat to anticipate attacks by more sophisticated, larger, and better-armed
groups; specifically (1) a larger number of attackers with the capability to act
in several coordinated teams, and (2) heavier firepower.
The NRC is aware that, as described by the Petitioners, larger terrorist
groups with heavier firepower than contemplated in the current design-basis
threat have carried out operations in foreign countries. The NRC is also aware
of one incident described by the Petitioners involving three coordinated, nearsimultaneous acts of sabotage on unprotected power transmission lines serving,
but some miles from, the Arizona Nuclear Power Project, Palo Verde Units I,
2, and 3. The acts constituted no threat to the safe operation or safe shutdown
of the reactors. No violence was involved against the reactors or reactor sites.
The most recent of the above events is almost 5 years old at the time of this
writing. They have been considered at length and evaluated by the NRC. The
terrorist actions in foreign countries and the transmission line sabotage events
are remote, both spatially and by the nature of the events, from constituting a
direct peril to a domestic power reactor. The NRC continues to believe that,
to date, there has been no significant change in weaponry, group size, State
sponsorship, or targeting that warrants a modification of the design-basis threat
requirements for NRC-licensed nuclear power reactors.
The following discussion presents a detailed NRC analysis and response to
the significant excerpts from the petition.
1.

Excerpt
[N]uclear reactors need not protect against radiological sabotage attempts by (i) a group
or individual using weapons of greater sophistication than hand-held automatic weapons or
explosives, thus excluding attack by explosives-laden vehicles, or (ii) more than three (3)
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{
external attackers or attackers capable of operating as more than one team, i.e., capable of
employing "effective team' maneuvering tactics.'"

Response
It is important to remember that the current design-basis threat for power
reactors is a hypothetical threat statement. The statement is set forth in
the regulations in positive rather than negative terms and is given in section
73.1(a)(I) as follows:
{I} Radiological sabotage. {i} A determined violent external assault, attack by stealth, or
deceptive actions, of several persons with the following attributes, assistance and equipment:
{A} Well-trained {including military training and skills} and dedicated individuals, {B} inside
assistance which may include a knowledgeable individual who attempts to participate in a
passive role {e.g., provide information}, an active role {e.g., facilitate entrance and exit,
disable alarms and communications, participate in violent attack}, or both, (C) suitable
weapons, up to and including hand-held automatic weapons, equipped with silencers and
having effective long range accuracy, {D} hand-carried equipment, including incapacitating
agents and explosives for use as tools of entry or for otherwise destroying reactor, facility,
transporter, or container integrity or features of the safeguards system, and
{ii} An internal threat of an insider, including an employee {in any position}.

When the design-basis threat was developed, there was no credible threat targeting power reactors in this country. The NRC believes that this continues to be
the case, notwithstanding the statements made in the petition and suggested by
some commenters. In particular, although changes are occurring worldwide, the
NRC has not detected, to date, any significant change to the threat environment,
including weaponry, group size, State sponsorship, or targeting, that warrants a
modification of the design-basis threat for NRC-licensed nuclear facilities and
materials. Although the adequacy of the design-basis threat was questioned in
the petition and by some commenters, the safeguards system developed from the
current design-basis threat is decmed adequate and appropriate by the Commission. This system includes a physical security organization, physical barriers,
access controls, detection aids, communications, testing and maintenance provisions, response provisions, armed responses, and provisions for offsite law
enforcement response. It is important to note that the effectiveness of this system is not limited to the design-basis threat In particular, in the face of a threat
greater than the design-basis threat the system would not collapse but would
continue to provide a level of protection that may well be adequate. In addition,
power reactors are required to have contingency plans to address the truckbomb threat. Should the domestic threat environment change significantly, NRC

, Petition It 4.
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inteIligence specialists, in coordination with other government entities, would
propose appropriate changes to the design-basis threat, based upon the specifics
of the threat environment.

2.

Excerpts
This immediate threat (Iraq situation], coupled with the growth oC State-sponsored terrorism
and changes in terrorist tactics, indicates that the current regulatory standards, which
exclude the truck bomb threat and sophisticated, large group attacks supported by substantial
firepower, are neither realistic nor a suClicient guarantor oC the public health and safety and
the common defense and security under the ACL

Petition at 5,
Since the adoption oC the Commission's current standards Cor protection against radiological
sabotage of nuclear reactors, the terrorist threat has changed in three important ways: it is
bloodier; it is more sophisticated and better-armed; and it is oCten State-spalSored. Because
the nature oC the threat has changed, it is incumbent on the Canmission to revise its
regulations to meet the potentially more severe challenges oC the 199Os.

Id. at 6.

Response
The nature of terrorism was the subject of detailed analysis preceding
publication of the NRC design-basis threat and remains the focus of continuing
Staff review, NRC efforts in creating the design-basis threat requirements, and
actions since their publication to ensure their continuing validity, remain key
components in the NRC safeguards program.
Thousands of acts of terrorist violence worldwide, ranging from simple
attacks on property to the sophisticated and deadly bombing of civil airlines,
are examined and analyzed. The NRC uses a wide variety of information that is
either reported directly from the scene of the incident or included in a finished
analysis provided by the intelligence community. Throughout this ongoing daily
analysis, the NRC focuses its effort on reviewing realistic, not hypothetieal,
adversary characteristics - including weaponry, group size, tactics, explosives,
and targets - and compares the events that have occurred or information that
is credible to the attributes enumerated in the design-basis threat statements.
On occasion, NRC effort focuses on a particular facet of terrorism or on
information that suggests a trend may be developing. For example, the use of
vehicle bombs in Lebanon, as discussed below, was closely examined. Similarly,
the use of hang gliders, boats. the degree of sophistication exhibited, and State
sponsorship have merited and continue to merit close examination.
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The NRC's purpose is not to catalog every demonstrated or hypothetical
terrorist attribute for subsequent inclusion in the design-basis threat statements.
NRC Staff experience, analysis, and judgment, as well as the views of other
federal agencies, are applied in the threat assessment process. In its continuing
review, the NRC considers demonstrated attributes to determine whether or
not they exceed current safeguards performance objectives. When an attribute
does exceed those objectives, it then becomes the focus of additional and
timely examination, including discussion with the intelligence community or
special study regarding that specific attribute, to establish in a factual manner
a comprehensive characterization, including the motivation, dedication, and
method of operation of the adversary. Importantly, the NRC examines and
includes the circumstances or context surrounding a specific terrorist incident in
its deliberation.
For example, the conditions present in the civil strife of Beirut, Lebanon,
that resulted in vehicle bomb attacks, are not easily replicated in the United
States. Notwithstanding statements made in the petition and supported by some
commenlers, the NRC would argue against the likelihood of such vehicle bomb
attacks domestically.
The likelihOOd that terrorists would attempt to perpetrate an act of nuclear
terrorism is of concern to the NRC and the federal government. Based on
its own analytic activities and working closely with other agencies, the NRC
monitors the threat environment for indications that the likelihood of nuclear
terrorism is increasing. Any report of a threat against a domestic nuclear facility
receives immediate review and threats against a nuclear facility overseas receive
continued attention. On this particular point, the NRC agrees with a statement
made by commenters who oppose the petition: that the NRC has access to
relevant sensitive or classified inCormation not normally available to the public.
Each incident, whether against a nuclear facility or not, is closely examined
in the context of the design-basis threat to assess its impacL Because of the
increased number of events occurring concurrently with the Middle East crisis,
NRC has increased data available to base its determination of any significant
change in the threat environment, with particular focus on any increased threat
of nuclear terrorism. Decisionmakers are being briefed, some on a daily
schedule, regarding threats and terrorist incidents worldwide, and Staff planning
includes response options available to address evolving threats worldwide and
domestically.
Although changes are occurring worldwide, the NRC has not detected, to date,
any significant change to the threat environment, including weaponry, group size,
State sponsorship, or targeting, that warrants a modification of the design-basis
threat statements for NRC-licensed nuclear power reactors. Nonetheless, the
NRC continues on a daily basis and with ongoing vigilance to review inCormation
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on threats and incidents to ensure that the design-basis threat statements remain
adequate, prudent, and reasonable.
3.

Excerpts
It is equally important to upgrade the design-basis threat to anticipate attacks by more
sophisticated, larger and belter-armed groups. There are essentially two components to this
upgrade: (1) a larger number of auacken, with the capability to act in several coordinated
teams; and (2) heavier firepower.

Petition at 19.
In Latin America and Europe large group auacks on nuclear facilities have been documented,
viz., the March 25, 1973, auack by fifteen terrorists on the Atueba Atomic Power Station in
Argentina.

Id. at 20.
[I1he ETA, a Basque separatist terrorist group in Spain,launched nearly 100 auacks against
two nuclear plants under construction, using powerful remote-detonated bombs, plastic
explosives, hand grenade launchers and anti-tank rockets. The auacks resulted in more than
S1 million in damage.

Id. at 21.

Response
The NRC agrees that terrorist groups larger than and with heavier firepower
than contemplated in the design-basis threat have carried out operations in

foreign nations. The operations were carried out in nations experiencing armed
civil unrest, a situation not prevalent in the United SUites. The NRC has not
identified, to date, any significant change or trend involving weaponry, group
size, State sponsorship, or targeting that warrants a modification of the designbasis threat SUitements for NRC-licensed nuclear power reactors. If such a
change were to occur, the NRC response would be scaled to the immediacy and
scope of the threat.
4.

Excerpt
The Commission's regulations exempt licensees from protecting against "the effects of
auacks and destructive acts, including sabotage, directed against the facility by an enemy of
the United States, whether a foreign government or other penons ••••" 10 CFR § 50.13.
However, Pctitionen undentand that the Commission does not consider this exclusion to
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extend to terrorist groups which operate independently, even though they may have strong
links to and the support of foreign goverrunents.

Petition at 6.

Response
The NRC agrees with this statement. The information on threats and
incidents routinely reviewed by the NRC and considered in threat assessments,
as discussed in the foregoing responses, includes activities of terrorist groups
that operate independently but may have strong links to and the support of
foreign governments.

S. Excerpts
The Commission also stated that the Mdefense in depth" concept of nuclear reactor design
Mmakes[sJ the releasing oC radioactivity by acts of sabotage difficult" and that the consequences of sabotage would be less severe than the Msuccessful detonation of an illicit nuclear
explosive device." 42 Fed. Reg. at 10836, col. 3. As discussed infra in Section C, these
considerations do not appear valid today in the judgment of the Commission's own Staff
and outside experts.

Petition at 7.
The ~nacceptable damage," noted by Sandia National Laboratories and potentially associated with a successful truck·bomb attack, maximally means the meltdown of a nuclear
reactor core, releasing massive amounts of radioactivity, comparable to what would occur in
a severe accldenL The Commission has estimated, in the case of one reactor, that a severe
accident could result in up to 130,000 acute fatalities, 300,000 latent cancers, and 600,000
genetic effects, while necessitating offsite mitigation estimated to cost $35 billion.

/d. at 13.

Response
The NRC continues to believe that, in general, the consequences of sabotage
would be less severe than the consequences from successful detonation of an
illicit nuclear explosive device. An illicit nuclear explosive device would be
portable and could be directed against a heavily populated area or be directed
against a seat of government and detonated at a time selected for maximum
explosive effect. All1icensed power reactors are fixed. Moreover, as discussed
below, the NRC does not believe that the consequences referred to in the petition
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would appropriately serve as a primary basis for formulation of a design-basis
threat
The term "unacceptable damage," as used in reports of the Sandia study
upon which the Petitioners' truck-bomb arguments are based, refers to the blast
effects on a concrete waIl panel and is in the section of the reports that discussed
modeling of structural responses to far-field blast waves. It is not used in the
reports in the sense of predicting an offsite release.
While one can conclude that using the stand-off distances developed in this
report would ensure safety from a potential truck bomb threat, the report does
not support the corollary conclusion, i.e., that a truck bomb, placed closer to
the reactor, would necessarily result in a substantial radiological release. The
massive structures, redundant safety systems, and damage mitigation features
of currently licensed reactors each provide a certain, although un quantified,
measure of protection against an uncontrollable release of radioactive material
resulting from a truck bomb, irrespective of stand-off distance.
Acceptance of 130,000 acute fatalities? which is the worst case presented in
the document cited, implies acceptance of each of the following propositions as
true:
(1) That a terrorist group favors nuclear reactor sabotage over other
targets that exist in the U.S.;
(2) That they construct a very Jarge truck bomb undetected;
(3) That indicators from terrorist activity worldwide do not trigger implementation of truck-bomb contingency plans;
(4) That the truck bomb is successfully emplaced at a reactor and
detonated;
(5) That blast distance and size are sufficient to cause significant damage;
(6) That the reactor has been operating at power for some time;
(7) That the reactor's redundant safe-shutdown systems are all disabled;
(8) That containment is massively breached;
(9) That large quantities of radionuclides are released to the atmosphere;
(10) That the wind and other meterological conditions are favorable to the
worst-case consequences;
(11) That there is a large city nearby in a downwind direction; and
(12) That the local population, even that part nearest the reactor, elects to
remain in place for 7 days with no mitigating measures.
The NRC considers the foregoing set of assumptions to be unlikely in the
extreme and not an appropriate basis for safeguards rulemaking.

2Th~ estimate was reported in NUREG-0490. "SupplemenllO Draft Environmental Statement. San Onofre Nuclear
Generating Station. Units 2 and 3" (January 1981). The com:sponding estimate reported in NUREG-490, "Fmal
Envirornnental Statement. San Onofre Nuclear Generating Station, Units 2 and 3" (April 1981), was 30,000.
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6.

Excerpt
Indeed, NCl's Task r'Orce members unanimously concluded that "a reactor accident brought
about by terrorists, even one releasing significant amounts of radioactivity, is by no means
implausible and is technically feasible.

Petition at 10.

Response
The NRC has accepted the notion that reactor sabotage, with radiological
releases, is technically feasible for many years. Measures are employed at
power reactors to protect against credible radiological sabotage scenarios. In the
unlikely event of radiological sabotage, damage control, and accident mitigation
measures would likely limit the amount of radioactivity released.
7.

Excerpts
There has already been at least one unconfirmed threat of an Iraqi-sponsored auack on a U.S.
nuclear facility. See Commission, Preliminary Notification of Threat or Unusual Occurrence
-PNO·J-90-108 (Dec. 26,1990) (noting asserted Iraqi bomb threat to the Vermont Yankee
Nuclear Power Plant).

Petition at 10.
It should also be noted that the number of "safeguards events" has been increasing in the
late 1980., a disturbing trend indicating that the thought of sabotage is in currency, if not
actually realized yeL See Commission, Safeguards Summary Event List (NUREG-0525, Rev.
16) (December 31, 1989): Testimony of Daniel Hirsch in Oversighl Jlearings at 52 and
Figures 5 and 6. Hirsch noted that as of 1988 "safeguards events," including bomb hoaxes,
[had] increased live-fold since the last revision to the design basis threat regulations ••••

Petition at 10.

Response
The referenced Preliminary Notification (pNO-I-90-180, Dec. 26, 1990)
concerned an anonymous phone call to the Governor-elect of Vermont stating
that Iraqi troops were going to bomb Vermont Yankee Nuclear Power Plant. All
of the appropriate law enforcement agencies were notified of the call, including
the Federal Bureau of Investigation. On the basis of other information available
at the time, the caller's information was deemed to be noncredible. Incidentally,
there were a number of other sabotage and attack threats to licensees during the
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period of the recent Persian Gulf crisis. A listing of all such events for the period
August 2. 1990, to February 21, 1991, is provided (see Appendix). Although
there were a substantial number reported, none was considered to be significant
The NRC has reviewed the assertion that safeguards events, including bomb
hoaxes, have increased "five-fold" since the "last revision to the design basis
threat regulations." A number of factors substantially account for this increase.
First, NRC reporting requirements, i.e., the types of events that are required to
be reported by NRC licensees, have been expanded. As the nuclear industry has
implemented ''Fitness for Duty" programs, more drug- and alcohol-related events
have been reported, regardless of whether or not any additional risk to the safe
operation of the facility was involved. Second, more firearms have been detected
during required routine entry searches, although, typically, no malevolent intent
toward facility was identified. Third, the number of operating reactors has
increased during the past 10 years, and thus, the number of safeguards-related
events has increased during the same period.
The influence of event data reported in the Safeguards Summary Event List
(NUREG-OS2S) on the design-basis threat statements merits careful examination.
Clearly, the number of events alone reported in the list does not suggest
that a significant change has occurred in the threat environmenL The NRC
considers a variety of factors, the most important being demonstrated adversary
characteristics, in determining the status of the design-basis threat statement
for radiological sabotage. The events identified in the list typically represent
hoaxes, i.e., noncredible threats, or adversary characteristics that fall well within
the bounds of the current deSign-basis threat statement for radiological sabotage.
Therefore, an increase in the number of reported events by itself docs not warrant
a change to the deSign-basis threats.
8.

Excerpt
While there has not been an identified international terrorist threat as yet against domestic
licensed reacton, terrorists have bcen responsible for more than one-third of non-U.S. reador
incidents in the period 1970-1984. As was demonstrated by the arrest in 1988 of several
individuals associated with the Syrian Socialist National Pany while attempting to smuggle
explosives into the United States, the existence of an undeteded, international terrorist threat
in the United States today is a possibility which cannot be discounted.

Petition at 11.
Response

The first sentence refers to examples of the kinds of events that are under
continuing review by threat evaluators at NRC.
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The NRC agrees with the comment in the second sentence: "[that the]
international terrorist threat in the United States today is a possibility that
cannot be discounted." The NRC differs from the Petitioners only in the details
and level of response. The NRC believes that vigilant evaluation of terrorist
activities, supported by current protection levels and contingency planning for
even stronger protection, constitutes an adequate response.
Incidentally, the explosive involved in the cited smuggling incident was
contained in a hand-carried satchel and was of a small quantity.

9.

Excerpts
The use of truck bombs has become a lactic of choice for terrorisu. The tactic is a grave
threat to civilian power plants. • • •

Petition at 10.
While this Petition focuses primarily on truck bombs, it is also essential to protect against
boat bombs. Many nuclear power plants are located adjacent to water and are thus at risk
from auack by boat.

[d.

Response
Truck bombs with explosive mass sufficient to pose a challenge to power
reactors have been used in the Middle East In the U.S., there has been only
one known incident of a large truck bomb (Math Lab, Wisconsin, (1970».
There is no information that a group currently exists within the U.S. that has
both the capability and motivation to carry out a truck (or boat) bomb detonation
sufficiently near a power reactor that it could cause significant damage. Although
the likelihood of a truck bomb event is considered to be too low to warrant a
change in the design-basis threat for radiological sabotage, contingency plans
were put in place as a prudent response. The likeiihood of a boat bomb is
considered to be much less than that of a truck bomb, which itself is only a
remote possibility. Accordingly, a requirement for protection against boat bombs
is considered unjustified.

10.

Excerpt

[I]n Western Europe, nuclear power plants are protected against truck bombs by reinforced
fences and walls.

Petition at 11.
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Response
The NRC participates as a member of the interagency U.S. Physical Protection
Review Team which conducts technical exchanges on policies, practices, and
procedures for physical protection of nuclear material and facilities with foreign
governments that receive U.S.-origin nuclear material. The information derived
from the exchanges is classified (foreign-government-restricted information).
Accordingly, the NRC cannot discuss specific safeguards planning or programs
used by foreign entities. However, there is general agreement between the U.S.
and its nuclear trading partners regarding the level of physical protection that
is prudent for operating power reactors. All parties commit to the physical
protection criteria recommended by the International Atomic Energy Agency in
its publication INFIRC/225 Rev. 2, and many, including the U.S., go beyond
these minimum provisions.

11. Excerpts
Although the Commission bas been aware of this threat (truck bomb] at least since 1983,
nonetheless it has not responded sufficiently to date.

Petition at 11.
As early as 1984, the Commission starf recommended modification of the design basis threat
to include the use of truck bombs by an adversary, noting, "The use a vehicle bomb against
a nuclear facility is a feasible form of auack."

or

rd.
The Commission's response to the recognized truck bomb threat has been woefully deficient.
While a Commission 1984 survey of the Defense Department, the Secret Service, the State
Department, and the Department of Energy found that "(a]\1 four agendes believe that
the "truck bomb" threat in the U.S. is sufficient to prompt action" and had "implemented
measures to counter the threat," ••• the Commission only determined at that time to study
the issue and delay action.

rd. at 15.
Some six years after identification of the threat, on April 28, 1989. the Commissioo finally
respooded by doing no more than issuing a "Generic Letter" (No. 89-07) which calls Cor
licensees to develop "contingency plans" to deal with the truck bomb threat, based upon
a CaJlractor report. The Generic Leuer does not require licensees to plan any permanent
measures against vehicle bombs, even though it is far Crom clear whether licensees will have
sufficient warning time oC a particular terrorist action to implement effective contingency
plans.

rd. at 16.
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The truck bomb threat is not likely to disappear. Short-tenn expedients, such IS those
reflected in Generic Leuer No. 89-07, simply do not adequately address this threat, either
for the near or longer term.

1d. at 18.

Response
NRC's design-basis threats serve three purposes. They are used to develop
regulatory requirements, they provide a standard with which to measure changes
in the real threat environment, and they provide a standard for evaluation of
implemented systems. The 1983 bombings in the Middle East were clearly
beyond the capabilities attributed to the design-basis threats, and this recognition
triggered NRC Staff action.
A first step was to determine the effects of large-scale explosive attacks on
licensed facilities including power reactors. Before the results of the study
were known, but with geneml awareness of the damage high explosives can
cause to structures, the NRC safeguards staff concluded that, to be prudent,
an immediate effort was warmnted, including the development of protection
requirements, defensive stmtegies, and guidance on vehicle barriers. This
action was being taken while the U.S. intelligence agencies were gathering and
assessing intelligence information on the origin and geogmphic extent of this
new type of threat, as well as the kinds and quantities of explosives involved.
Subsequently, based on information received from these intelligence agencies, it
quickly became apparent that the threat of vehicle bomb attacks in the continental
U.S. was not imminent, and NRC Staff resources were redirected away from
immediate regulatory actions to a broader-based assessment of the entire issue.
The truck bombings in the Middle East occurred in nations experiencing armed
civil unrest, a situation not prevalent in the U.S. Subsequently, the truck bomb
threat in the U.S. was evaluated in depth and alternatives for dealing with it were
developed. None of the information developed was interpreted as indicative of
a need for immediate action; also, permanent measures were considered but
were deemed inappropriate. Power reactor licensees were required by Generic
Leuer 89-07 to develop contingency plans for providing protection against truck
bombs under short notice, and to confirm in writing that they had included the
threat of a vehicle bomb in their contingency planning. The NRC Staff verified
that confirmations were received from licensees that these contingency plans had
been developed. Tempomry Instruction 2515/102 (TI 2515/102), "Land Vehicle
Bomb Contingency Procedures Verification," was issued on November 29, 1989.
The purpose of TI 2515/102 was to provide policy guidance for NRC regional
staff to verify that power reactor licensees have performed the contingency
planning required by Generic Letter 89-07. The objective of TI 2515/102 was
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to verify that the Iicensecs' contingency planning considered short-term actions
that could be taken to protect against attempted radiological sabotage involving
a land-vehicle bomb if such a threat were to materialize. Inspections were
completed at all operating power reactor sites. For each power reactor site,
NRC inspectors verified that the licensee's safeguards contingency procedures
addressed the ability to respond to an NRC request to implement short-term
contingency measures and the licensee has determined that any resources or
equipment needed to implement short-range contingency measures would be
available.
As noted in the petition, the NRC consulted with the Defense Department, the
Secret Service, the State Department, and the Department of Energy. The NRC
considered the extent of the protective measures they implemented in relation
to the protective measures that were already in place at power reactors. The
consultations were conducted as an informal information gathering by the NRC
Staff. It was realized at the time of the consultations that the agencies contacted
did not, in most cases, have targets analogous to those protected under NRC
regulation or with comparable consequences to a postulated truck bomb attack.
Because of this, it was judged reasonable that federal agency response to the
truck bomb issue might be agency-specific. Nothing was found that called for
immediate additional measures to protect against truck bombs at power reactors.
The NRC threat evaluation staff remains vigilant in its continuing search for
indications of a truck bomb thrcat The NRC continues to believe that, since the
likelihood of such events is considered to be so low, the actions taken constitute
an appropriate response.

12.

Excerpts

The Commission's failure to protect against truck bombs at power plants stands in contrast
to its approach for protecting fuel facilities. Almost three years ago, the Commission
determined it was appropriate to alter the design basis threat for theft "to include use of
land vehicles by potential adversaries attempting to commit a theft" •••• Such asymmetry
is nonsensical: logically the Commission cannot acknowledge "the possible use of land
vehicles for breaching of perimeter barriers" - precisely the modU$ operandi of a potential
truck-bomb attacker - without acknowledging the possibility of such an attack at licensed
reactors.

Petition at 17.
The current standard is somewhat ambiguous because it does not specifically include a
reference to vehicular support, i.e., attackers arriving by means other than foot. Chairman
Zcch stated during the 1988 oversight hC!lrings: "NRC's design basis threat includes any
mode of transportation - any mode of transportation - to get to the site, or through the
perimeter barrier. Our design basis threat assumes any mode that could get through the
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barrier - car, boat, truck or another method of transportation." • • • Plainly the design
basis threat itself should explicitly recognize this prospecL

[d. at 19.
Response

The NRC distinguishes between (1) theft of high-enriched uranium from a
fuel facility and (2) radiological sabotage of a power reactor. As discussed
under the response to Excerpt No.5, the theft might support an illicit nuclear
explosive device with the potential for higher consequences than those from
radiological sabotage. An illicit nuclear explosive device would be portable and
could be directed against a heavily populated area or be directed against a seat
of government and detonated at a time selected for maximum explosive effect.
An adversary contemplating theft would be prepared and equipped differently
from how he or she would be if contemplating radiological sabotage. The
combination of these factors and other considerations (described below) leads
to a design-basis threat for theft that differs from that for radiological sabotage.
Because it could be used in an illicit nuclear explosive device, significant
quantities of special nuclear material (such as high-enriched uranium) must
be protected rigorously against theft. This material exists at certain facilities
administered by the Department of Energy (DOE) and at certain facilities
licensed by the NRC. The two agencies coordinate to carry out a policy
of maintaining fully adequate and essentially equivalent safeguards systems.
During 1988, this policy led the NRC to revise its design-basis threat for theft
of materials from high-enriched fuel facilities to include land vehicles used for
transporting personnel, and their hand-carried equipment.
A comparability review of the protection programs for power reactor facilities
has not bccn conducted because DOE defense-related reactors are fundamentally
different from commereial units in siting, function, design, size, nuclear fuel
used, safety systems, and operations.
All power reactors operating in the U.S. use low-enriched fuel. There is
no high-enriched uranium at these sites. Thus, vehicle denial barriers are not
required to protect against theft at operating power reactor sites.
The NRC interpretation of the design-basis threat for radiological sabotage of
reactors does not preclude adversaries' use of vehicles, other than truck bombs,
for transportation and for breaching protected area barriers. The interpretation
also allows for boats (other than boat bombs) for transportation and for breaching
the barriers. The protection system is designed independent of the type of
surface vehicle. The vehicle, whatever its type, would be detected by intrusion
alarms when it crosses the barrier. No delay time is credited for the barrier. In
response to positions taken by the petitioner and supported by some commenters,
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one could modify the design-basis threat to express this interpretation. The
modification, however, would not affect the high level of protection already
provided.

13.

Excerpt

Such protections against truck bombs can be achieved at relatively low cosL The Canrnission
estimated in 1986, for example, that a vehicle denial system for roadway access would
cost only about SlOO,000-$200,ooo per facility to install and S10,000-$20,ooo annually
to maintain, while a perimeter access denial system would only cost S500,OOO-$I,ooo,ooo
per facility to install and $25,000-$50,000 annually to maintain. • •• Indeed, the price
of protection seems small and well worth it, considering the catastrophic consequences that
could be associated with successful sabotage, including significant offsite radioactive releases
and the crippling of a power plant.

Petition at 18.

Response
Among the issues considered by the NRC during its deliberations on the
vehicle bomb were the provisions of the Commission's backfit rule. The rule
states in 10 C.F.R. § SO.109{a){3) that the Commission can require backfitting
when it determines that there is a substantial increase in the overall protection of
the public health and safety or the common defense and security to be derived
from the backfit, and that the direct and indirect costs of implementation for that
facility are justified in view of this increased protection. Contrary to the belief of
the Petitioners and supported by some commenters, the NRC concluded that the
vehicle denial system referred to in this excerpt would not provide a substantial
increase in the overall protection of the public health and safety. Cost was not
a deciding factor.
Incidentally, the dollar values stated by the Petitioners for perimeter access
denial are not representative of the costs of providing standoff distances beyond
the existing protected area, as could be required to ensure protection against
"explosives for use as tools of entry or for otherwise destroying reactor, facility,
transporter, or container integrity or features of the safeguards system, in
quantities transportable by vehicle." (petition at 22.) In some cases, significant
additional expenditures would be necessary for (in certain cases) purchase of
land, relocation of roads and parking lots, additional length of barrier structures,
and means to monitor the integrity of the barrier. These factors could add
substantially to the costs stated for the perimeter system.
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VI.

REASONS FOR DENIAL

The Commission has considered the petition, the public comments, and the
NRC Staff evaluation set forth in this notice. The Commission concludes that
there has been no change in the domestic threat since the design-basis threat was
adopted that would justify a change in the design-basis threaL Accordingly, the
Petitioners' request to modify the design-basis threat for radiological sabotage
as set forth in 10 C.F.R. §73.1 is hereby denied.
FOR THE NUCLEAR
REGULATORY COMMISSION
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 5th day of June 1991.
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APPENDIX
Listing of Sabotage and Attack Threats to NRC Licensees
for the Period August 2, 1990-February 21, 1991
1.

2.

Date:
Site:

08/29/90
Maine Yankee
Maine Yankee Atomic Power Company
Lincoln County, ME
Source: Licensee's Corporate Office
Threat: At 3:40 p.m., an unsubstantiated bomb threat was received
at the corporate office.
Action: The Maine State Police, the Augusta Police, and the FBI
were notified.
Resolution: Licensee and the police determined that the threat was
noncredible. No further action due to the vagueness of the
thrcaL
Date:
Site:
Source:
Threat:

10/22/90
Georgia Nuclear Plants
Dekalb County Sheriff's Office through the FBI
An anonymous female telephoned the Dekalb County Sheriff's Office at the Courthouse in Decatur, Georgia, and provided a partially unintelligible message regarding an alleged
kidnapping that occurred at Stone Mountain, Georgia, on
an unspecified date. The brief message was "covered" by
the Sheriff's Department Radio traffic, making the name of
the alleged victim undistinguishable. The caller stated that
if the unknown victim was not returned to Stone Mountain, "they would ignite" a nuclear power plant in Georgia.
The nuclear power plant to be targeted was not specified
(NRC-)icensed facilities in Georgia include Hatch 1 and 2
and VogUe 1 and 2).
Action: No action required.
Resolution: The Sheriff's department believes that the kidnapped individual may refer to someone incarcerated in the Stone
Mountain Correctional Facility, a medium-security state
penitentiary located in Stone Mountain, Georgia. The FBI
plans no further action.
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3.

Date:
Site:

Source:
Threat:

Action:

Resolution:

4.

Date:
Site:
Source:
Threat:

Action:

Resolution:

5.

Date:
Site:
Source:
Threat:

Action:
Resolution:

12/25/90
Vermont Yankee
Vermont Yankee Nuclear Power Corporation
Windham County, VT
Governor-elect of Vermont
At 5:40 p.m., the Governor-elect of Vermont received
a telephone call from a male who stated that the Iraqi
government was going to blow up the Vermont Yankee
nuclear power plant.
The licensee was notified through the state and local police
and, as a precautionary measure, increased security at the
facility. Other nuclear plants in the Yankee system were
also notified.
The licensee and police determined that the threat was
noncredible.
01/06/91
Trojan
Bonneville Power Authority (BPA)
BPA received a letter from a woman who stated that "[iJn
the new world God would destroy dams, coal-fired plants,
oil-fired plants, and nuclear power plants. PGE is the devil
and will be destroyed by God within three months."
BPA notified the Portland General Electric Company load
dispatcher who, in tum, notified the Trojan Plant Superintendent
The licensee determined that the threat was noncredible.
The letter writer was known by the Oregon police to be
mentally ill and no threat to society.
01/10/91
Transmission line
Consumers Power
NRC Region m was notified by Consumers Power, that the
Canadian Power Control had received a telephonic bomb
threat to destroy the new transmission line from Detroit
Edison (owner) to Ontario Hydroelectric. The bomb was
set to go off in 16 hours.
The FBI was notified and Detroit Edison was contacted.
No bomb was found.
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6.

7.

01/12,191
Hatch
Georgia Power Company
Appling County, GA
Source: Georgia Power Company
Threat: NRC Region II received a call from Georgia Power advising
that at 12:20 a.m. on January 12, 1991, an individual drove
up to Hatch's Gate 1 (ownefoControlled area) in an 18wheeler and asked to see a plant operator regarding a private
business dealing. When told the operator would not be at
work until January 15, 1991, the driver stated he would be
back. After he got in the truck he stated, "if I pulled the
wires to disable the vehicle and loaded it with explosives,
I could do something."
Action: The local law enforcement agency and the FBI were notified.
Resolution: On January 16, 1991, the driver was identified, and his
name was given to the Sheriff's office. He was arrested on
unrelated theft charges. No further action was planned by
the licensee.
Date:
Site:

Date:
Site:

Source:
Threat:

Action:
Resolution:
8.

Date:
Site:

Source:
Threat:

01/15/91
Palo Verde
Arizona Public Service Company
Maricopa County, AZ
Corporation Offices, Phoenix, AZ
At 8:15 a.m., the switchboard operator at the Corporation
Offices, Phoenix, Arizona, received a call from a male,
believed to be 30-40 years old, who stated, "I'm going to
blow the place sky high."
No action taken.
Licensee determined that the threat was non credible.
01/15/91
Brunswick
Carolina Power and Light Company
Brunswick County, NC
Brunswick Nuclear Power Visitors Center
At 11:08 a.m., the Brunswick Nuclear Power Plant Visitors
Center received a call from a male, believed to be Southern,
who said in a raspy voice, "You had better evacuate the
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plant because we are going to blow up Sunny PL (military,
non-nuclear facility located near Brunswick) today."
Action: Brunswick and Sunny PL facilities were notified, as well as
the FBI.
Resolution: Licensee determined that the threat was noncredible.
9.

Date: 01/15/91
Site: Wolf Creek
Kansas Gas and Electric Company
Coffey County, KS
Source: Kansas Bureau of Investigation
Threat: At 2:30 p.m., the licensee was notified by the Kansas
Bureau of Investigation that they were called by a female
with secondhand information that someone of Iraqi descent
worked at Wolf Creek, and if his country is invaded, he
wiII sabotage the plant.
Action: The FBI was notified.
Resolution: Security of vital equipment was heightened. Result of
licensee investigation was negative.

10.

Date: 01/16/91
Site: Davis-Besse
Toledo Edison Company
Ottawa County, OH
Source: Licensee
Threat: At 9:45 a.m., the licensee reported that what appeared to be
a bomb (three sticks of unknown material, no power source,
and no timing device) had been found in a cabinet drawer in
a maintenance building which is physically removed from
any vital areas but within the protected area.
Action: Site security responded and reported it 1appeared to be
a hoax, but the response continued as I a precautionary
measure. Local law enforcement officials responded, and
the FBI was notified.
Resolution: At 11:14 a.m., the object was identified by the licensee as
a "security training device" made by one of the security
officers.

11.

Date: 01/16/91
Site: McGuire
Duke Power Company
Mecklenburg County, NC
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Source: Duke Power
Threat: Duke Power ealled RII to deny rumors circulating in North
Carolina that McGuire was under attack by Iraqis.
Action: FBI was notified.
Resolution: Rumors were false.
12.

Date: 01/17/91
Site: Brunswick
Carolina Power and Light Company
Brunswick County, NC
Source: Licensee
Threat: At 1:26 a.m., the licensee received an anonymous telephone
call from an individual on an outside line who said, "Want
you people to know 600 hourS, it will go off. Two C-4
planted and they will go off."
Action: The FBI was notified. The licensee conducted a search with
negative results.
Resolution: The licensee determined that the threat was non credible.

13.

Date: 01/22/91
Site: Byron
Commonwealth Edison Company
Ogle County, IL
Source: Commonwealth Edison Company
Threat: The Rock River Division (Commonwealth Edison) received
an anonymous telephone call which threatened a bomb
explosion at Byron in 7 minutes. Earlier in the morning,
Rock River received another anonymous telephone call
which threatened a bomb attack against a substation in
Rockford, IIIinois.
Action: A search was conducted with negative results.
Resolution: The licensee determined that the threat was noncredible.
The caller was identified as an unstable personality who
had made seven or eight calls over several days to nonenergy facilities. A warrant has been issued for his arrest.

14.

Date: 01/23/91
Site: Browns Ferry
Tennessee Valley Authority
Limestone County, AL
Source: Tennessee Valley AuthOrity

614

Threat:

Action:
Resolution:
15.

Date:
Site:

Source:
Threat:

Action:

Resolution:

16.

Date:
Site:

Source:
Threat:

Action:
Resolution:

17.

Date:
Site:

At 11:45 a.m., the main TVA switchboard in Chattanooga,
Tennessee, received a call from an unidentified male who
stated, "A black Cadillac or a Nissan truck is on the way
to Browns Ferry with a bomb."
The FBI was notified. The licensee maintained heightened
awareness.
The licensee determined that the threat was noncredible.
01/23/91
San Onofre
Southern California Edison Company
San Diego County, CA
California State Highway Patrol, Oceanside
At 6:50 p.m., the California State Highway Patrol, Oceanside, received a call from an individual who stated, "There
is a bomb at San Onofre."
The Sheriff's Office and San Onofre were notified. The
licensee closed all but the south gate, searched vehicles
at the south gate, and heightened security. The Sheriff's
Department dispatched a patrol car with bomb-sniffing dogs
to the site. The FBI was notified.
The FBI determined that the threat was noncredible and
notified the licensee.
01/23/91
Zion
Commonwealth Edison Company
Lake County, IL
Zion Police Department
The Zion Police Department received a telephone call from
an individual who stated, "There's a bomb planted at the
local MacDonalds." A short time later, a second call
stated, "I see you're not doing anything about the bomb at
MacDonalds or the one at the Zion Nuclear Power Plant."
The FBI was notified.
The licensee and the police determined that the threat was
noncredible.
01/23/91
1\nkey Point
Florida Power and Light Company
Dade County, FL
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Source:
Threat:

Action:

Resolution:

18.

Date:
Site:
Source:
Threat:

Action:
Resolution:
19.

-Date:
Site:

Source:
Threat:

Action:

Resolution:

20.

Date:
Site:
Source:

Dade County Metropolitan Police Department
During the evening, Dade County Metropolitan Police Department received an anonymous call from an individual
who stated he was with "Iraqi International," and an airplane would bomb Thrlcey Point at 8 p.m.
The call was traced to a pay telephone at a K-Mart, but
no suspect was identified. The Dade Police notified the
licensee. The FBI was notified.
The licensee and the police determined that the threat was
non credible.
01/24/91
Consolidated Edison Corporate Office
New York
New York City Police Department
At 1:50 p.m., the New York City Police Department advised
that they received a call from an individual who stated that
a bomb would go off in 10 minutes on the 2nd floor of the
Consolidated Edison Corporate Offices.
A search was conducted with negative results.
No mention was made of an NRC-licensed facility.
01/25/91
Thrkey Point
Florida Power and Light Company
Dade County, FL
AT&T
At 11:35 a.m., AT&T received a call from a male with a
foreign accent, who said he needed nails and a hammer to
bomb the Thrkey Point plant.
AT&T traced the call to a local residence in Hollywood,
Florida. The licensee contacted the local law enforcement
agency and the FBI.
The local law enforcement agency investigation determined
that the call was made by an 18-year-old as a prank.
01/25/91
Oregon State University
Oregon
The University
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Threat:

Action:
Resolution:

At 9 a.m., the University received a general bomb threat
which stated, "Bombs will go off at several places, including Oregon State University."
The reactor was shut down. A search was conducted with
negative results.
The University determined that the threat was noncredible.

21.

01/25/91
Davis-Besse
Toledo Edison Company
Ottawa County, OH
Source: Licensee
Threat: NRC Region III was notified that an individual walked
into the Edison Plaza Shopping Center, Toledo, Ohio, and
threatened to Idll all Toledo Edison employees and destroy
Toledo Edison equipment.
Action: FBI notified.
Resolution: The individual was known to the local police as he had
made previous threats. The licensee filed a complaint, a
warrant was issued, and the man was arrested and jailed.

22.

Date: 01/30/91
Site: Limerick
Philadelphia Electric Company
Montgomery County, PA
Source: Licensee
Threat: At 3:46 p.m., the switchboard, in a nonprotected area,
received a telephone call from an anonymous individual
who said, "I put a bomb there that's going to blow up."
Action: The local police were notified. A search was conducted
with negative results.
Resolution: The caller was believed to be a boy, about 8-9 years old.
The licensee and police determined that the threat was
noncredible.

23.

Date:
Site:

Date:
Site:

01/31/91
Manhattan College
New York
Source: Manhattan College
Threat: At 12 noon, an anony~ous bomb threat was received
against a building at Manhattan College, Riverdale, New
York, housing a nonpower reactor.
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Action: The local police department responded. A search was
conducted with negative results.
Resolution: The College and police determined that the threat was
noncredible.

24.

Date:
Site:

Source:
Threat:

Action:
Resolution:

25.

26.

02/04/91
Arkansas
Arkansas Power and Light Company
Pope County, AR
FBI Office, Little Rock, Arkansas
The FBI Office, Little Rock, Arkansas, received an anonymous telephone call from an individual who stated that
Arkansas Nuclear One was going to be hit
The licensee was notified and increased security.
FBI determined that the threat was noncredible.

Date:
Site:

02/06/91
San Onofre
Southern California Edison Company
San Diego County, CA
Source: Licensee
Threat: Sometime between 4 p.m. on February 5, 1991, and 7:30
a.m. on February 6, 1991, the licensee recorded a message
on an answering machine which said, ''The whole place is
going to blow up today."
Action: The FBI was notified. A copy of the tape was provided to
the FBI.
Resolution: The FBI determined that the threat was noncredible.
Date:
Site:

02/14/91
Cooper
Nebraska Public Power District
Nemaha County, NE
Source: Sheriff, Auburn, Nebraska
Threat: The local sheriff in Auburn, Nebraska received an anonymous bomb threat against the local hospital and against
Cooper which said, "A bomb will go off in 29 minutes .••."
Action: A search was conducted with negative results.
Resolution: The licensee determined that the threat was noncredible.
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27.

Date:
Site:
Source:
Threat:

Action:
Resolution:

28.

Date:
Site:
Source:
Threat:

Action:
Resolution:

02/19/91
U.S. Embassy
Ottawa, Canada
FBI
The U.S. Ambassador received an anonymous threat letter
that alluded to various illegal activities such as drug dealing
and prostitution and contained threats against the U.S.,
including a threat of retaliatory kamikaze air crashes into
U.S. nuclear power plants by explosive-laden planes, if Iraq
was invaded by U.S. forces.
The Royal Canadian Mounted Police (RCMP) and the FBI
were notified.
The RCMP and the FBI determined through their investigation that the threat against nuclear facilities was noncredible.
02/21/91
University of Utah
Utah
Local Police Department
At 7:05 a.m., the local police department notified the University of a bomb threat against the Merrill Engineering
Building. The threat was not directed against the Triga reactor which is located on the first floor.
A search was conducted with negative results.
The licensee and police determined that the threat was
noncredible.
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CASE NAME INDEX

ADVANCED MEDICAL SYSTEMS, INC.
CML PENALTY; MEMORANDUM AND ORDER (Granting NRC Staff Motion for Summuy
Disposition and Terminating Proceeding); Docket No. 30-160SS-QvP (ASLBP No. 89-S92-02-Civp);
LBP-91-9,33 NRC 212 (1991)
ALL NUCLEAR FAC1UI1ES
REQUEST lOR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12206; DD-91-1, 33 NRC S3
(1991)
ARIZONA PUBUC SERVICE COMPANY, et at
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Ruling upon Petitions
for Leave 10 Intc:rvcne); Docket Nos. SO-S28.QLA-2, SO-S29-0LA-2, SO-S30-0LA-2 (ASLBP No.
91-633-OS.QLA-2) (Allowable Setpoint Tolerance); LBP-91-4, 33 NRC IS3 (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Dismissing Seoll/Bush/CREE
Petitions to InlerVene); Docket NOI. SO-S28-0LA-2, SO-S29-OLA-2, SO-S30-0LA-2; LBP-91-13, 33
NRC 259 (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Denying Relief Sought by
licensees' May 1, 1991 Leuer); Docket Nos. SO-S28.QLA-2, SO-S29-0LA-2, SO-S30-0LA-2 (ASLBP
No. 91-633-OS-0LA-2) (Allowable Setpoint Tolerance); LBP-91-18, 33 NRC 394 (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Granting Mitehell Petition
for Leave 10 Intervene and Request for Hearing); Docket NOI. SO-S28-0LA-2, SO-S29.QLA-2,
SO-S30-0LA-2 (ASLBP No. 91-633-OS-0LA-2) (Allowable Setpoint Tolerance); LBP-91-19, 33 NRC
397 (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (rerminating Proceeding);
Dodcet Nos. 50-528-0LA, SO-S29-0LA, SO-S30-0LA (ASLBP No. 91-632-04-0LA) (Shutdown
Cooling Flownte); LBP-91-20, 33 NRC 416 (1991)
BARNETT INDUS1RIAL X-RAY
CML PENALTY; MEMORANDUM AND ORDER (Approving Seu1ement Agreement and Terminating
Proceeding); Dodcet No. 30-30691-QvP (ASLBP No. 91-636-03-CivP) (EA 90-102) (Materials
license No. 3S-26953-01); LBP-91-16, 33 NRC 274 (1991)
CAROUNA POWER AND UGlrr COMPANY
CONS1RUCTION PERMIT; ORDER; Docket Nos. 50-400, S0-401, S0-402, 50-403; ALAB-948, 33
NRC 481 (1991)
OPERATING UCENSE AMENDMENT; ORDER; Docket No. S0-261; ALAB-948, 33 NRC 481 (1991)
ClIARLES YOUNG
DENIAL OF PETI1l0N lOR RULEMAKING; Docket No. PRM SO-SO; DPRM-91-1, 33 NRC SS
(1991)
CURATORS OF TIlE UNIVERSITY OF MISSOURI
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER; Docket Nos. 70-00270,
30-02278-MLA (ASLBP No. 9O-613-02-MLA) (RE: TRUMP-S Project) (Byproduct license No.
24-00513-32, Special Nuclear Materials license No. SNM-247); CU-91-7, 33 NRC 29S (1991)
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Question About Staff
Questions); Docket Nos. 70-00270, 30-02278-MLA (ASLBP No. 9O-613-02-MLA) (RE: TRUMP-S
Project) (Byproduct license No. 24-00513-32, Special Nuclear Materials license No. SNM-247);
LBP-91-11, 33 NRC 251 (1991)

I-I

CASE NAME INDEX

MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Fint Initial Decisim);
Docket NOI. 7().()()270, 30-02278-MU\ (ASLBP No. 9O-613-02-MU\) (RE: TRUMP·S Project)
(Byproduct License No. 24-00s13-32, Spccla1 Nuclear Matcrlals License No. SNM-247); LBP-91-12,
33 NRC 2S3 (1991)
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (leave 10 Respond 10
NRC Staff Response); Docket NOI. 7().()()270, 3o.o2278-MU\ (ASLBP No. 9O-613-02-MU\) (RE:
TRUMP·S Project) (Byproduct Lic:cnsc No. 24-00S13-32, Special Nuclear Matcrlals License No.
SNM-247); LBP-91-14, 33 NRC 26S (1991)
FEWElL GEOTECHNICAL ENGINEERING, LTD.
BYPRODUcr MATERIAL UCENSE; IN111AL DECISION; Docket No. 030-3087()'OM (ASLBP No.
91-629-01-OM) (Byproduct Material License); LBP-91-29, 33 NRC S61 (1991)
FLORIDA POWER AND UGHf COMPANY
CONS1'RUcnON PERMIT; ORDER; Docket No. 50-389; ALAB-948, 33 NRC 481 (1991)
OPERATING UCENSE AMENDMENT; DECSION; Docket Nos. 5()'2S0-0LA-4, 5()'2S1-0LA-4
(PressureIfcmpenturc Limits); ALAB-950, 33 NRC 492 (1991)
OPERATING UCENSE AMENDMENT; DECISION; Docket Nos. 5()'2S0-0LA·S, S()'2S1-0LA·S
(Technical Specifications Replacanent); ALAB-952, 33 NRC 521 (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER; Docket Nos. S()'2S0-0LA-6,
5()'2S1-0LA-6; CU-91-5, 33 NRC 238 (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Ruling on Petition 10
Intervene); Docket Nos. 5()'2S0-0LA-6, 5()'2S1-0LA-6 (ASLBP No. 91-62S-02-0LA-6) (Emetgency
Power System Enhancc:rnent); LBP-91-2, 33 NRC 42 (1991)
GEORGIA POWER COMPANY, et a1.
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Staff Motion for
Reconsideration); Docket Nos. S0-424-0LA, S0-42S-0LA (ASLBP No_ 9O-617-03-0LA) (Facility
Operating Licenses NPF-68 and NPF-81); LBP-91-6, 33 NRC 169 (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Terminating Proceeding);
Docket Nos. S0-424-0LA, S0-42S-0LA (ASLBP No. 9()'617-03-0LA) (Facility Operating Licenses
NPF-68 and NPF-Bl); LBP-91-21, 33 NRC 419 (1991)
GOVERNOR OF IDAHO
.
AGREEMENT STATE PROGRAM; ORDER; CU-91-6, 33 NRC 242 (1991)
KANSAS GAS AND ElEcrRIC COMPANY and KANSAS crrY POWER AND UGlrr COMPANY
CONS1'RUcnON PE~; ORDER; Docket No. STN 50-482; ALAB-94B, 33 NRC 481 (1991)
KERR-McGEE CHEMICAL CORPORATION
MATERIALS UCENSE; DECSION; Docket No. 4O-2061-ML; ALAB-944, 33 NRC 81 (1991)
LONG ISLAND UGHTING COMPANY
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER; Docket No. 5()'322;
CU-91-1, 33 NRC 1 (1991); CU-91-3, 33 NRC 76 (1991); CU-91-4, 33 NRC 233 (1991);
CU-91-B, 33 NRC 461 (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM OPINION AND ORDER; Docket No.
5()'322; CU-91-2, 33 NRC 61 (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Ruling on Requests
for Intervention); Docket No. S()'322-0LA (ASLBP No. 91-621-01-0LA) (ConIinnalOry Order
Modification, Security Plan Amendment, and Emetgency Preparedness Amendment); LBP-91-1, 33
NRC IS (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Ruling on Requests for
Intervention); Docket No. 50-322-0LA (ASLBP No. 91-621-01-0LA) (Possession-Only License);
LBP-91-7, 33 NRC 179 (1991)
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Ruling on Amended
Petitions to Intervene and 10 Hold Hearings); Docket No. S()'322-0LA (ASLBP No. 91-621-01-0LA)
(ConfirmalOry Order Modification, Security Plan Amendment, and Emetgency Prepandness
Amendment); LBP-91-23, 33 NRC 430 (1991)

1-2

CASE NAME INDEX

OPERATING UCENSE AMENDMENT: MEMORANDUM AND ORDER (Ruling m Amended
Petitions to Intervene and to Hold Hearings): Docket No. 50-322-0LA-Z (ASLBP No.
91-63I-03-OLA-2) (PoaesJion-Only llia!se); LBP-91-26, 33 NRC 537 (1991)
REQUEST R>R ACTION; DIRECI'OR'S DECISION UNDER 10 C.F.R. 12206; Docket No. 50-322;
D1).91-3, 33 NRC 453 (1991)
NIAGARA MOHAWK POWER CORPORATION
REQUEST R>R ACTION; DIREcrOR'S DECISION UNDER 10 C.F.R. 12206; Docket No. 50-220;
DI).91-2, 33 NRC Zl9 (1991)
NOImIERN STATES POWER COMPANY
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Dismissing Proceeding);
Docket NOlI. 72-10, 50-282-RS, 5O-306-RS (ASLBP No. 91-6Z1-OI-RS) (Independent Spent 1\le1
Storage Instsllstim); LBP-91-8A, 33 NRC ZIO (1991)
NUCLEAR CONTROL INS1TIUI1l, et at
DENIAL OF PE1TI10N RlR RULE MAKING; Docket No. PRM 73-9; DPRM-91-2, 33 NRC 587
(1991)
NUCLEAR METALS, INC.
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (lnConnation NotiI:e:
Setllcment ludge); Docket No. 4O-672·MLA (ASLBP No. 91-639-02-MLA) (License Rene.....l)
(Source Material License No. 5MB-179); LBP-91-22, 33 NRC 4Z1 (1991)
MATERIALS UCENSE AMENDMENr; MEMORANDUM AND ORDER (Dismissal); Dodtet No.
40-672-MLA (ASLBP No. 91-639-02-MLA) (License Renewal) (Source Msterid License No.
5MB-179); LBP-91-ZI, 33 NRC 548 (1991)
PUBUC SERVICE COMPANY OF NEW llAMPSHlRE, et at
CONSlRUCTION PERMIT; ORDER; Docket Nos. 50-443, 50444; ALAB-948, 33 NRC 481 (1991)
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. 50-443-01., S0-444-0L (Offsite
Emergency Planning Issues); ALAB-943, 33 NRC 11 (1991)
OPERATING UCENSE: MEMORANDUM REGARDING CERTIFIED QUESTION: Docket Nos.
50-443-01., 50-444-0L (OOsite Emergency Planning Issues): ALAB-945, 33 NRC 175 (1991)
OPERATING UCENSE: MEMORANDUM AND ORDER; Docket Nos. 50-443-01,1,50-444-01,1
(Onsite Emergency P1anning); ALAB-946, 33 NRC 245 (1991); ALAB-949, 33 NRC 484 (1991)
OPERATING UCENSE; DECISION: Docket Nos. 50-443-01., 50444-0L (OOsite Emergency Planning
Issues): ALAB-947, 33 NRC 299 (1991)
OPERATING UCENSE AMENDMENr: MEMORANDUM AND ORDER (Petition for Leave to
interVene); Docket No. 50-443-0LA (ASLBP No. 91-640-09-OLA): LBP-91-28, 33 NRC 557 (1991)
OPERATING UCENSE REMAND; MEMORANDUM AND ORDER (Resolving Issues' Rananded
in ALAB-937 and ALAB-942); Docket Nos. 50-443-0I.R-3&S, S0444-0I.R-3&S (ASLBP Nos.
90-619-03-OLR-3, 91-630-01-0LR-S) (OOsite Emergency Plsnning); LBP-91-3, 33 NRC 49 (1991)
OPERATING UCENSE REMAND: MEMORANDUM (Certifying ALAB-939 Question): Docket Nos.
50-443-0I.R4, 50444-0I.R4 (ASLBP No. 9O-620-04-0LR4) (OOsite Emergency Planning): LBP-91-8,
33 NRC 197 (1991)
OPERATING UCENSE REMAND: MEMORANDUM AND ORDER (Granting Licensees' Motion for
Summary ludgment); Docket Nos. 50-443-0LR-4, 50-444-0LR-4 (ASLBP No. 9O-620-04-0LR-4)
(OOsite Emergency Planning); LBP-91-24, 33 NRC 446 (1991)
RHODES-SAYRE &: ASSOCIATES, INC.
SHOW CAUSE: MEMORANDUM AND ORDER (Gnmng Staff Mwon for Summary DispOlition);
Dodtet No. 30-29086-SC (ASLBP No. 91-628-01-SC) (Byproduct Materid License 24-18959-02);
LBP-91-15, 33 NRC 268 (1991)
RICHARD E. DOW
SPECIAL PROCEEDING; MEMORANDUM AND ORDER; Docket Nos. 50-445, 50-446: CU-91-9, 33
NRC 473 (1991)
SACRAMENTO MUNICIPAL UTIUTY DISTRICT
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Ruling on Petition to
interVene): Docket No. S0-31Z-0LA (ASLBP No. 91-634-06-0LA): LBP-91-17, 33 NRC 379 (1991)
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SEQUOYAH FUELS CORPORATION
MATERIALS UCENSE AMENDMENT: MEMORANDUM AND ORDER (Rcquesll for Hearing and
PeIltiOnl for Leave 10 Intezwne); Dodcet No. 4O-080Z7-MLA (ASIBP No. 91-623-OI-MLA) (Sowce
Material Ucense No. SUB-IOIO); IBP-91-5, 33 NRC 163 (1991)
TENNESSEE VAllEY AUTIlORlTY
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (DiIrnisaa1 of PeIltlon):
Docket NOI. SO-327-0LA, SO-328-0LA (ASIBP No. 9G-635-07-OLA) CTcchnic:al Specifications, Worlt
Schedules); LBP-91-10, 33 NRC 231 (1991)
1ULSA GAMMA RAY, INC.
ENFORCEMENT: MEMORANDUM (Filing of Direct Testimony); Dodcet No. 3G-12319-CivP (ASLBP
No. 9G-618-03-Civ!,) (EA 89-223) (Material License No. 35-17178-01); LBP-91-2S, 33 NRC 535
(1991)
VIROINIA ELEcrRIC AND POWER COMPANY
OPERATING UCENSE; ORDER; Dodcet Nos. 5G-338, 5G-339; ALAB-948, 33 NRC 481 (1991)
WRANGLER LABORATORIES, LARSEN LABORATORIES, ORION CHEMICAL COMPANY, and
JOlIN P. LARSEN
ENFORCEMENT: DECISION; Docket No. 9999004 (Oenen1Ucensc Authority of 10 C.F.R. 140.22):
ALAB-951, 33 NRC 50s (1991)
,
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A.L. Mechling Buge Uncs, Inc. v. United Sutes, 368 U.S. 324 (1961)
duty oC appcllale court when In action has becane moot through haf'PCl\stancc; ALAB·944, 33 NRC
102 n.56 (1991)
Aberdeen &: Roc:kr1Sh R.R. v. SCRAP, 422 U.S. 289, 320-21 (1975)
na\Unl or. federal action Ihl! lri&Ben NEPA n>quirancnts; CU·91·2, 33 NRC 70 (1991)
Adickes v. SlL Kreu &: Co., 398 U.S. 144 (1970)
weight given to inC=ccs drawn in Cavor oC opponent of summary disposition motion; ALAB·944,
33 NRC 144 (1991)
Advanced Medical Syrtems, Inc. (One Factory Row, Geneva, OH 441»1), ALAB·929, 31 NRC 271 (1990)
rclmbuzscmcnt of licenscC" attorney'a Cees Cor enforcement proceedings; ALAB·951, 33 NRC 520
n.48 (1991)
Alabama Power Co. (Joseph M. Farley Nucleaf Plant, Units I and 2), ALAB·182, 7 AEC 210, 217
(1974)
burden on proponent of summary disposition motion; LBp·91·9, 33 NRC 215 (1991)
Allied General Nucleaf Services (Barnwell Fuel Receiving and Stonge Sution), ALAB·328, 3 NRC 420,
422 (1976)
academic interest IS support COf standing; LBP·91·17, 33 NRC 385 (1991)
Amaicln Mining Congress v. Thomas, 772 F.2d 617 (10th Cit. 1985), CC!t. denied, 476 U.S. 1IS8 (1986)
challenges to EPA inactive sile standards; ALAD·944, 33 NRC 126 n.212 (1991)
AmaiCIn Mining Congress v. Thomas, 772 F.2d 640 (10th Cit. 1985), CC!t. dc:nied, 476 U.S. 1158 (1986)
challenges to EPA inactive sile standards; ALAB·944, 33 NRC 126-27 n.213 (1991)
Armed Forces Radiobiology Rcscarch Institute (Cobalt·60 Storage Facility), ALAB-682, 16 NRC 150, 154
(1982)
geographic proximity as basis Cor standing to intervene in operating Iicc:nsc amendment proceeding;
LBP·914, 33 NRC 156 (1991)
Association oC Dau Processing Serv. Organizations v. Camp, 397 U.S. ISO (1970)
injurY·in·Cact standard Cor atanding to intervene; ALAB·952, 33 NRC 529 (1991)
Boston Edison Co. (Pilgrim Nuclear Power Sution), LBP.85·24, 22 NRC 97, arrd on other grounds,
ALAB·816, 22 NRC 461 (1985)
demonstration of standing to intervene in license amendment proceedings; CU·91·5, 33 NRC 239
(1991)
Bulthuis v. Renll Corp., 789 F.2d \315, \318 (9th Cit. 1985)
expert q>inion IS a means COf defeating rummary judgment; .AlAB·944, 33 NRC 146 (1991)
Carolina Power and Ught Co. (Shearon narris Nucleaf Power Plant), AlAB·837, 23 NRC 52S, 533·34
(1986)
treatment oC inadequately briefed claim oC organizational standing; AlAB·952, 33 NRC 531 n.49
(1991)
Citizens Cor a Better Henderson v. Hodel, 768 F.2d IOSI, 1057 (91h Cir. 1985)
tclUmed operation IS • reasonable alternative to decanrnissioning under NEPA; CU·91·2, 33 NRC
71 (1991)
Citizens Cor In Orderly Energy Policy v. Cuomo, 144 Misc. 2d 281 (N.Y. Sup. Ct. 1989), aff'd, 159 AD.
2d 141, 559 N.Y.S. 2d 381 (3d Dept. 1990), leave to appeal granted, 000 N.Y. 2d 000 (Feb. 19, 1991)
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validity of agtecmcnt between utility and ltate over operation of nuclear power plant; CU-91-2, 33
NRC 72 n.3 (1991)
Citizms foc Fair Utility Regulation v_ NRC, 898 F.2d 51 (5th Cir.), cert. datied, 000 U.S. 000, III S.
CL 246 (1990)
board disc:retion in weighing five factors foc late intervention; ALAB-950, 33 NRC 496 (1991)
Ceve!and Electrlc IDuminating Co. (Pcuy Nuclear Power Plant, Unit I), LBP-90-15, 31 NRC SOl, S06
(1990), reconsideration datied, LBP-90-2S, 32 NRC 21 (1990)
injwy to legal interest as basis foc standing; LBP-91-17, 33 NRC 391 (1991)
Ceve!and Electric IDuminating Co. (Pcuy Nuclear Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741,
7S2-54 (1977)
reliance on Staff statements as basis for opposition to summuy disposition motion; LBP-91-9, 33
NRC 21S n.12 (1991)
Ceve!and Electric IDuminating Co. (Pcuy Nuclear Power Plant, Units 1 and 2), ALAB-736, 18 NRC 165,
166 n.l (1983)
disc:retionary review standard; CU-91-4, 33 NRC 236 (1991)
procedural vehicle for review of interlocutory matters; CU-91-3, 33 NRC 80 (1991)
Ceve!and Electric IDuminating Co. (Pcuy Nuclear Power Plant, Units 1 and 2), CU-86-7, 23 NRC 233
(1986)
standards for reopening a record; LBP-91-6, 33 NRC 172 (1991)
Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), LBP-86-12, 23 NRC 414,
418 (1986)
lhowing r>cCCIIary by opponent oC IUmmary disposition motion; LBP-91-9, 33 NRC 215 (1991)
Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB-770, 19 NRC ll63
(1984)
reopening of record on basis oC new information; ALAB-944, 33 NRC 120 n.181 (1991)
Commonwealth Edison Co. (Carroll County Site), ALAB-60I, 12 NRC 18,24 (1980)
definition of scope of proceeding in hearing notice; LBP-91-I, 33 NRC 20 (1991)
limit on licensing board jurisdiction; LBP-91-7, 33 NRC 182 (1991)
Competitive Enterprise Institute v, National Highway Traffic Safety Admin., 901 F.2d 107 (D.c. Cir.
1990)
basis for Cltablishing organizational ltanding; LBP-91-I, 33 NRC 23 (1991); LBP-91-17, 33 NRC
382 (1991)
organizational standing when agency's action interferes with organization's informational purposes and
activitiCl; LBP-91-7, 33 NRC 188 (1991)
Competitive Enterprise Institute v. Natural Highway Traffic Safety Admin., 901 F.2d 107, 122 (D.c. Cir.
1990)
demonstration of injwy in fact for purpose oC standing to intervene; LBP-91-23, 33 NRC 432 (1991)
Competitive Enterprise Institute v. National Highway Traffic Safety Admin., 901 F.2d 107, 123 (D.c. Cir.
1990)
injwy to informational inten:sts as basis for ltanding to intervene; LBP-91-26, 33 NRC S43 (1991)
Consolidated Edison Co. oC New York (Indian Point, Unit 2), ALAB-209, 7 AEC 971 (1974)
motion to reopen based on staff working paper; ALAB-944, 33 NRC 120 n.181 (1991)
Consolidated Edison Co. of New York (Indian Point, Units I, 2, and 3), CU-7S-8, 2 NRC 173, 175
(1975)
standard for institution of show-c:ause proceedings; D0-91-2, 33 NRC 292 (1991); D0-91-3, 33 NRC
458-59 (1991)
Consolidated Edison Co. oC New York (Indian Point, Units I, 2, and 3), CU-75-8, 2 NRC 173, 176
(1975)
abusc-of-discretion standard for overturning Staff', show-cause order; LBP-91-15, 33 NRC 272 (1991)
Consumers Power Co. (Big Roc1c Point Nuclear Plant), ALAB-636, 13 NRC 312, 315 n.2 (1981)
appeal board authority to request amicus brief from EPA; ALAB-944, 33 NRC 97 (1991)
Consumers Power Co. (Big Roc1c Point Nuclear Plant), ALAB-72S, 17 NRC 562, 568 n.l0 (1983)
regulatory weight of staff technical positions; ALAB-944, 33 NRC ll6 (1991)
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Consumen Power Co. (Big Rock Point Nuclear Plant). LBP-804. 11 NRC 117. 125 (1980)
abowing necessuy fot admission of contmliona; LBP-91-19. 33 NRC 400 (1991)
Consumen Power Co. (Midland Plant, Unita 1 and 2). ALAB-I23. 6 AEC 331. 345 (1973)
burden of proof in materials licensing proceeding; ALAB-944. 33 NRC 110 (1991)
Consumen Power Co. (Pallisade. Nuclear Power Faci1ity). LBP-81-26. 14 NRC 247 (1981). !'CV'd at other
ground" ALAB-670. 15 NRC 493 (1982)
economic intcrellta u basis foc Jtanding; LBP-91-17. 33 NRC 390 0.36 (1991)
County olLos Angele. v. Davis. 440 U.S. 625. 631 (1979)
burden of dcmoostrating moocness; ALAB-944. 33 NRC 102 (1991)
Dairyland Power Coopenlive (La Crosse Boiling Water Reactor). LBP-82-58. 16 NRC 512, 520 (1982)
atatcmc:nt
material faeu accompanying matima for lUlrunuy disposition; LBP-91-9. 33 NRC 215
(1991)
Dcfendm of Wildlife v. AndNs. 6I1 F.2d 1238. 1243-45 CD.C. Cir. 1980)
nature of a federal acliat that triggen NEPA rcquircmcnta; CIl-91-2, 33 NRC 70 (1991)
Dctlums v. NRC. 863 F.2d 968. 971 CD.C. Cir. 1988)
faUwe of intcrva1lim petitim to dtmonstrate injury in fact; LBP-91-26, 33 NRC 539 (1991)
Ihowing ncceuuy to demonstrate ltanding to intervene; LBP-91-1. 33 NRC 22 (1991); LBP-91-7. 33
NRC 186. 192 (1991); LBP-91-17. 33 NRC 382 (1991)
lupport nquired to establish organiutima1 and Rlprcsentationsl ltanding; LBP-91-23. 33 NRC 432
(1991)
Delmarva Power & Ught Co. (Summit Power Station, Unita 1 and 2). ALAB-516. 9 NRC 5 (1979)
changed c:ircumstanccs as basis fot vacation of decision; ALAB-944. 33 NRC 110 n.108 (1991)
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2). LBP-79-1. 9 NRC 73. 78 (1979)
gcognphic proximity as basis for atanding to intervene in operating license amendment proceeding;
LBP-91-4. 33 NRC 156 (1991)
Detroit Edism Co. (Greenwood Energy Center. Unita 2 and 3). ALAB-472. 7 NRC 570 (1978)
appealability of order allowing ~tcnsim
time to correct atanding defects in intcrvenlion petition;
CIl-91-4. 33 NRC 236 (1991)
District of Columbia v. Schrumn. 631 F.2d 854. 862 CD.C. Cir. 1980)
a federal aclion that uiggm NEPA rcquircmcnts; CIl-91-2. 33 NRC 70 (1991)
naturc
Duke Power Co. (Catawba Nuclear Station. Unita 1 and 2). LBP-74-22, 7 AEC 659. 667 (1974)
examples of lanclions against ndiognphm; LBP-91-29. 33 NRC 581 (1991)
Duke Power Co. (William B. McGuire Nuclear Station, Units 1 and 2). ALAB-143. 6 ABC 623. 625
(1973)
obligation of parties to inform licensing boards of significant and relevant new informalion;
ALAB-944. 33 NRC 115 n.147 (1991)
Duke Power Co. (William B. McGuire Nuclear Station, Units 1 and 2). ALAB-669. 15 NRC 453. 475
(1982)
qualificatim
witness as an expert; ALAB-950. 33 NRC 501 (1991)
Duquesne Ught Co. (Beaver Valley Power Station. Unit 2). LBP-84-6. 19 NRC 393. 410. 429 (1984)
gcognphic proximity as basis for organizalionalltanding; LBP-91-1. 33 NRC 22 (1991); LBP-91-7.
33 NRC 186 (1991)
Edwards v. Fust Bank
Dundee:. 534 F.2d 1242 (7th Cit. 1976)
NRC authority to requite a licensee to operate a nuclear power plant; CIl-91-2, 33 NRC 71 (1991)
Farmen RCIC1'Voir & Irrigalian Co. v. McComb. 337 U.S. 755. 764 (1949)
applicalim of diclionsry deftnitima to interpretatim of regulatima; ALAB-944. 33 NRC 140 (1991)
Farmm Union CcnL Exch. v. FERC, 584 F.2d 408. 410. 416-17. 421-22, 424 CD.C. Cir.). cert. denied.
439 U.S. 995 (1978)
ltate responsibility to provide procedures in licensing bearings after transfer of NRC regulatory
authority; ALAB-944. 33 NRC 150 (1991)

or

or

or

or

or
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Fmlay Testing Labontories, Inc., LBP-88-17, Z7 NRC S86 (1988)
prior employment considerations in del=nining reverity of penalties for ndiognphcr: LBP-91-29, 33
NRC S70 (1991)
Florida PoWCZ' and Ught Co. (SL Lucie Nuclear PowCZ' Plant, Unit I), ALAB-893, Z7 NRC 6Z7, 630 &;
n.tO (1988)
discovery requcsu prior to fonna! admission of c:attcntions; ALAB-947, 33 NRC 31S (1991)
Florida PowCZ' and Ught Co. (SL Lucie Nuclear PoWCZ' Plant, Unitr 1 and 2), CU-89-21. 30 NRC 325
(1989)
dcmonrtntion of rtanding to inlClVcnc in lic:cnsc amendment proceedings; CU-91-S, 33 NRC 239
(1991); LBP-91-2, 33 NRC 44 (1991)
FIOlida Power and Ught Co. (SL Lucie Nuclear Power Plant, Unitr 1 and 2), CU-89-21, 30 NRC 325,
329 (1989)
injury-in-fact .bowing ncccuary for inICIVcntion in operating lic:cn1C amendment procccding;
LBP-91-1. 33 NRC 22 (1991); LBP-91-4, 33 NRC ISS (1991); LBP-91-7, 33 NRC 186 (1991)
judicial concepts of .tanding; AlAB-9S2, 33 NRC S29 (1991)
presumption of injury .. basis for rtanding to inlClVcnc on license changes; LBP-91-23, 33 NRC 432
(1991); LBP-91-26, 33 NRC S39 (1991)
Florida PowCZ' and Ught Co. (Twtey Point Nuclear Gcncnting Plant, Unitr 3 and 4), ALAB-660, 14
NRC 987. 1003 (1981)
.tandard for gnnt of .ununary disposition; ALAB-944, 33 NRC 144 (1991)
Florida PowCZ' and Ught Co. (I'urkey Point Nuclear Generating Plant, Unitr 3 and 4), LBP-81-14, 13
NRC 677, 697, aff'd, AlAB-660, 14 NRC 987 (1981)
.bowing ncccuary for admission of contmtions; LBP-91-19, 33 NRC 400 (1991)
General Public Utilities Nuclear Corp. Cfh= Mile blrnd Nuclear Strtion, Unit I), ALAB-881, 26 NRC
465, 473 (1987)
.undard for appellate review; ALAB-947, 33 NRC 365 n.278 (1991)
Ocncnl Public Utilities Nuclear Corp. Cfh= Mile blrnd Nuclear Strtion, Unit 2), LBP-89-7, 29 NRC
138, 166-67 (1989)
.
ndiation dose limits for health effects: LBP-91-27, 33 NRC 553 n.l6 (1991)
Georgia Power Co. (Vogtle Electric Oencnting Plant, Units 1 and 2), ALAB-8S1, 2A NRC S29 (1986)
appeal rights of intcrvalors who have withdrawn from proceedings; ALAB-9S2, 33 NRC S28 n.31
(1991)
Georgia Power Co. (Vogtle Electric Ocncnting Plant, Units 1 and 2), AlAB-872, 26 NRC lZ7, 131
(1987)
trcalment of inadequately briefed issues on appeal; ALAB-947, 33 NRC 322 (1991)
Georgia Power Co. (Vogtle Electric Oencnting Plant, Units 1 and 2), ALAB-872, 26 NRC IZ7, 131-32
(1987)
burden on opponent of rummary disposition motion; ALAB-9S0, 33 NRC 499 (1991)
Government of Virgin Island. v. Geruu, 523 F.2d 140, 147 (3d Cir. 1975), ccrt. denied, 42A U.S. 917
(1976)
alllhorilY of Commission to take official notice of .ctllemenl agrccmcnts; CU-91-2, 33 NRC 7S
(1991)
Gulf Sutes Utilities Co. (River Bend Sution, Units 1 and 2), ALAB-I83, 7 AEC 222, 223-2A, 226 (1974)
geographic proximity as basis for rtanding to inlClVcnc in operating license amendment proceeding;
LBP-91·2, 33 NRC 44 (1991); LBP-91-4, 33 NRC IS6 (1991)
Gulf Sutes Utilities Co. (River Bend Sution, Uniu 1 and 2), ALAB-329, 3 NRC 607, 610 (1976)
interlocutory appeals, rtandard for grant of; CU-91-3, 33 NRC 80 (1991)
Hartford life lnsunncc Co. v. Tille Guanntcc Co., S20 F.2d 1170 (1975)
ignorance of the lrw as excuse for untimely motion; LBP-91-Z7, 33 NRC SSO (1991)
Houston Ughting and Power Co. (AUcna Creek Nuclear Gcncnting Sution, Unit I), ALAB-S3S, 9 NRC
377 (1977)
requirements for obuining organiutional rtanding to inlClVcnc in an operating license amendment
proceeding; LBP-91-4, 33 NRC IS8 (1991)
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UoustOn lighting and Power Co. (Allcns Creek Nuclear Generating Statim, Unit I), ALAB-535, 9 NRC
371, 390 (1979)
Jack of aUlhorizcd representation Cor organizational intcrventim; lBP-91-28, 33 NRC 558 (1991)
Uouston lighting and Power Co. (Allcns Creek Nuclear Generating Statim, Unit I), ALAB-547, 9 NRC
638, 639 (1979)
good cause Cor late filing DC appca1s by laypersma; OJ-91-5, 33 NRC 241 (1991)
Uouston lighting and Power Co. (AllClll Creek Nuclear Generating Statim, Unit I), ALAB-565, 10 NRC
521 (1979)
intervenor replies to applicant and ataff filings; lBP-91-17, 33 NRC 381 (1991)
opportunity to respond to IJISwers opposing interventim petition; lBP-91-2, 33 NRC 45 (1991)
Uouston Ughting and Power Co. (Allcns Creek Nuclear Generating Statim, Unit I), ALAB-S8S, 11 NRC
469, 470 (1980)
interlocutory appea1a, atandard Cor grant of; OJ-91-3, 33 NRC 80 (1991)
Uouston lighting and Power Co. (AllClll Creek Nuclear Genersting Statim, Unit I), ALAB-590, 11 NRC
542, 546-49 (1980)
ahowing necessary Cor admission DC contentions; lBP-91-19, 33 NRC 399 (1991)
Uouston lighting and Power Co. (South Tens Project, Units 1 and 2), ALAB-549, 9 NRC 644 (1979)
buill for organizational .tanding to intervene in operating license amendment proceeding; LBP-91-4,
33 NRC 158 (1991)
licensing board leeway in judging sufficiency of intcrventim petitions; lBP-91-19, 33 NRC 401
(1991)
Uouston lighting and Power Co. (Sooth Texas Project, Unita I and 2), CU-87-8, 26 NRC 6 (1987)
right of Staff to n:quirc that allegatims be substantiated; OJ-91-9, 33 NRC 479 (1991)
Uouston lighting and Power Co. (South Tcua Project, Units I and 2), LBP-79-10, 9 NRC 439, 443
(1979)
geographic proximity I I buill Cor organizatimal IIttnding; lBP-91-1, 33 NRC 22 (1991); lBP-91-7,
33 NRC 186 (1991)
Uunt v. Washington Appl0 Advertilling Caron'n, 432 U.S. 333, 342-43 (1971)
authorization nqttiw! Cor representational atanding; ALAB-952, 33 NRC 530 (1991)
10seph 1. Macktal, OJ-89-12, 30 NRC 19 (1989)
right oC Staff to n:quirc that .Uegatima be substantiated; OJ-91-9, 33 NRC 479 (1991)
Kailler Stcc1 Corp. v. W.S. Ranch Co., 391 U.S. 593 (1968)
defend DC .ctim pending decision in IIttte court. out of "emity; OJ-91-8, 33 NRC 467 (1991)
Kansas Gas and E1ec:tric Co. (Wolf Creek Generating Statim, Unit I), ALAB-279, I NRC 559, 576-71
(1975)
licensing board leeway in judging sufficiency of intcrventim petitions; LBP-91-19, 33 NRC 401
(1991)
Kan:her v. May, 484 U.S. 72, 83 (1987)
effect of transfer of jurilIdiction from one aUlhority to another 00 pending litigation; ALAB-944, 33
NRC 103 (1991)
Kerr-McGee Chemical Corp. (Kress <::edt Dec:oo.tamination), ALAB-867, 25 NRC 900 (1987)
effect of transfer DC jurisdiction from one authority to ancllher 00 pending appeals; ALAB-944, 33
NRC 102 n.58 (1991)
Kerr-McGee Chemical Corp. (West Chicago Rare Earths Facility), ALAB-944, 33 NRC 81, 132-33 (1991),
petition Cor review pending
interpretation DC regulatima; ALAB-951, 33 NRC 514 (1991)
KlapproU v. United States, 335 U.S. 601, 614-15 (1949)
authority of couru to vacate judgments; ALAB-944, 33 NRC 110 (1991)
Kleppe v. Sierra Club, 427 U.S. 390, 399 (1976)
nature of a Cedcra1 action that triggers NEPA rcquircmcnts; OJ·91-2, 33 NRC 70 (1991)
limerick Ecology Action, Inc. v. NRC, 869 F.ld 719. 725. 743 (3d Cit. 1989)
applicability oC CEQ guidelines to NRC; CU-91-2, 33 NRC 72 n.3 (1991)
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Limerick Ecology Action, Inc.

Y. NRC, 869 F.2d 719, 729-30 (3d Cir. 1989)
challenges 10 adequacy of.ta1f envirmmenlll review; ALAB-944, 33 NRC 111 n.112 (1991)
Long Island Lighting Co. (Shoreham Nucleu Power Station. Unit I), ALAB-832, 23 NRC 135, 153-54
(1986), aff'd in put and rev'd in put at other grounds, CU-87-12, 26 NRC 383 (1987)
exclusion of testimony at threahold; ALAB-947, 33 NRC 375 (1991)
Long Island Lighting Co. (Shoreham Nucleu Power Station. Unit 1). ALAB-900, 28 NRC 275, 288,
review declined, Cll-88-11, 28 NRC 603 (1988)
interpretation of regulatiau; ALAB-944, 33 NRC 132 (1991); ALAB-951, 33 NRC 514 (1991)
Long Island Lighting Co. (Shoreham Nucleu Power Station. Unit I), ALAB-900, 28 NRC 275, 289, 293,
291, review dec1ined, Cll-88-11, 28 NRC 603 (1988)
interpretation of "full-participation" emergency exercises; ALAB-949, 33 NRC 489 (1991)
Long Island Lighting Co. (Shoreham Nucleu Power Station. Unit I), ALAB-902. 28 NRC 423, 434,
review dec1ined, Cll-88-11, 28 NRC 603 (1988)
revocation of 1icenae amendment bcc:aUle of mootness; ALAB-944, 33 NRC 149 (1991)
Long Island Lighting Co. (Shoreham Nucleu Power Station. Unit 1). ALAB-903, 28 NRC 499, 507
(1988)
weight given 10 FEMA fmdinll on adequacy of emergency planning; ALAB-947, 33 NRC 313 n.lS
(1991)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB·9OS, 28 NRC SIS (1988)
legal conlroYctsy over llaging area as basis for deficiency in emergency planning; ALAB-947, 33
NRC 351 (1991)
Long Island Ughting Co. (Shoreham Nuclear Power Station. Unil 1). ALAB-911, 29 NRC 247, 263 n.97
(1989)
responsibility for aupcnising compliance with party'. commitments or licensing bom!'. conditims;
ALAB-947, 33 NRC 318 n.40 (1991)
Long Island Ughting Co. (Shoreham Nuclear Power Station. Unit I), CU-86-11, 23 NRC 577, 581 (1986)
fundamenlll flaw .tandan! for challenges 10 adequacy of emergency exercises; ALAB-947, 33 NRC
375 (1991)
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-87-5, 2S NRC 884, 887-88
(1987)
presumptim that American Red Cross will respond during a radiological emergency; ALAB-947, 33
NRC 334 (1991)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit 1), CU-9(}.8, 32 NRC 201, 1J:J7 (1990)
Commission authority 10 review • licensee'. dcc:isim 10 cease opentim of a nuclear power plant;
lBP-91-17, 33 NRC 384 (1991)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit I), CU-91-1, 33 NRC 1 (1991)
issuance of pouession-anly license prior 10 IUbmissim of c!ccommissiming plan: lBP-91-17, 33
NRC 389 (1991)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit 1), CU-91-2, 33 NRC 61 (1991)
consideration of alternatives 10 decommissioning. need for. lBP-91-17, 33 NRC 390 (1991)
Long Island Ughting Co. (Shoreham Nuclear Power Station. Unit 1), CU-91-2, 33 NRC 61, 74 (1991)
auperviaory authority of Nuclear RegulalOry Commission; lBP-91-7, 33 NRC 182 (1991)
Long Island Lighting Co. (Shoreham Nuclear Power Station. Unit I), CU-91-3, 33 NRC 76 (1991)
interlocuJory appeals of rulinll on intervcntim pttitiau; Cll-91-4, 33 NRC 235 (1991)
Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit I), CU-91-4, 33 NRC 233, 236 (1991)
operating license amendment as .egmentation of major federal actim under NEPA; LBP-91-17, 33
NRC 391 (1991)
Louisiana Power and Light Co. (Waterfon! Stunt Electric Statim, Unit 3), ALAB-732, 17 NRC 1076,
1103-06 (1983)
responsibility for .upervising compliance with party'. commitments or licensing boanI'. conditiau;
ALAB-947, 33 NRC 318 n.40 (1991)
Louisiana Power and Ught Co. (Waterfon! Stunt Electric Statim, Unit 3), Cll-86-1, 23 NRC 1 (1986)
.tandanl, for reopening a record; lBP-91-6, 33 NRC 172 (1991)
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MlSsachuse!1S v. NRC, 924 F.2d 311 (D.c. Cit. 1991), petition for ccrt. filed, 59 U.Sl..W. 3755 (U.S.
May 7, 1991)
purpose of ono-year requirement for onsite emergency exerciJe; ALAB·949, 33 NRC 490 (1991)
Massachuse!1S v. NRC, 924 F.ld 311, 322 (D.c. Cit. 1991)
finality of licensing action for purposea of Ippeal; ALAB·944, 33 NRC 1m n.64 (1991)
Massachuse!1S v. NRC, 924 F.2d 311, 322·30 (D.C. Cit. 1991), petition for ccrt. filed, 59 U.S.L.W. 3755
(U.S. Apr. 25, 1991) (No. 90-1657)
need for euminltion of hypothetical dose 'IvingS in determining "reasonable ISsurance" of
ldequacy of protective measures; ALAB·947, 33 NRC 314 (1991)
Massachuse!1S v. United StaleS, 856 F.2d 378 (lit Cit. 1988)
validity of realism IUle; ALAB·947, 33 NRC 311 n.8 (1991)
Maurice P. Acosta, Ir. (Reactor Operator Ucense for San Onofre Nuclear Generating Station. Units 2 and
3), lBP·89·26, 30 NRC 195,212 (1989)
cause for suspension of radiographer'. license; lBP·91·29, 33 NRC 574 (1991)
Metropolitan Edison Co. (Il=e Mile Island Nuclear Station, Unit I), CU·83·25, 18 NRC 327 (1983)
lcademic interest II .upport for .tanding; lBP·91·17, 33 NRC 385 (1991)
Metropolitan Edison Co. (Il=e Mile Island Nuclear Station, Unit I), CU·83·25, 18 NRC 327, 331 (1983)
burden on intervention petitioner to establish standing to intervene; lBP·91·2, 33 NRC 44 (1991)
Metropolitan Edison Co. (Ib= Mile Island Nuclear Station, Unit I), CU·83·25, 18 NRC 327, 332·33
(1983)
judicial concepts of .tanding; ALAB·9S2, 33 NRC 529 (1991); lBp·91·28, 33 NRC SS9 (1991);
lllP-91·S, 33 NRC 164 (1991)
.howing necessary to lequire standing to intervene in In operating license Imendment proceeding;
lBP·91-1, 33 NRC 21, 28 (1991); lllp·914, 33 NRC 15S (1991); lBP·91-7, 33 NRC 185
(1991)
Metropolitan Edison Co. (Ib= Mile Island Nuclear Station, Unit I), lllp·83-76, 18 NRC 1266, 1273
(1983)
denial of contentions because of failure to state I claim upon which relief might be granted;
lBP-91-21,33 NRC 424 (1991)
Michael F. Dimun, M.D., lBP-87-9, 25 NRC 175 (1987)
.tandard for revocation of licenses; lllP-91-15, 33 NRC 272 (1991)
Miller v. United StaleS, 492 F. Supp. 9S6, 962-63 (ED. Arlc. 1980), Irrd, 654 F.ld 513, 514 (8th Cit.
1981)
resumed operation IS I reasonable altcmltive to decanmissioning under NEPA; CU-91-2, 33 NRC
71 (1991)
Mississippi Power Ind Ught Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-130, 6 AEC 423,
424 n.2 (1973)
distinction between licensing board Ind intervmtion board; lllP·91-18, 33 NRC 395 (1991)
Mississippi Power and Ught Co. (Grand Gulf Nuclear Station, Units lind 2), ALAB·130, 6 AEC 423,
425·26 (1973)
Ihowing necessary for Idmission of contmtions; lBP·91-19, 33 NRC 399 (1991)
Mississippi Power and Ught Co. (Grand Gulf Nuclear Station, Units lind 2), ALAB-I40, 6 AEC 575
(1973)
treatmmt of unbriefed appeals filed by laypersons; Cll·91-S, 33 NRC 241 (1991)
Mountain StaleS Tel. & Tel. Co. v. Pueblo of Santa Ana, 472 U.S. 237, 249·S0 (1985)
interpretation of regulations; ALAB-944, 33 NRC 133 (1991)
Nltunl Resources Defense Ccunci1 v. EPA, 822 F.2d 104, 129 n.25 (D.C. Cit. 1987)
nlture of I federal Iction thlt triggers NEPA requirements; CU-91-2, 33 NRC 70 (1991)
Natural Resources Defense Council v. EPA, 822 F.ld 104, 113 (D.C. Cit. 1987)
interpretation of regulations; ALAB-944, 33 NRC 134 (1991)
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Nagara Mohawk Power Corp. (!'fme Mile Point Nuclear Staticn, Unit 2), LBP-SJ..4S, IS NRC 213, 21S
(1983)
injlllY-in-fact Jtlndud for intavention; LBP-91-1, 33 NRC 22 (1991)
interest requirementa for interventicn cn operating license amendment; LBP-91-S, 33 NRC 165
(1991); LBP-91-7, 33 NRC 18S (1991)
NLRB v. Bell Aerospace Co., 416 U.S. 2fiI, 294 (1974)
aseney disC1elion to use rulemaking or adjudicaticn for announcing new R>qUimncnta of general
applicability; ALAB-9SI, 33 NRC 518 n.39 (1991)
Northern Indiana Public Service Co. (Bailly Generating Station. Nuclear-I), ALAB-619, 12 NRC 558, S6S
(1980)
clefmiticn of ICope of proceedins in hearins notice; LBP-91-1, 33 NRC 20 (1991)
Northern Indiana Public Service Co. (Bailly Generating Station. Nuclear-I), ALAB-619, 12 NRC 558, S6S
(1980)
limit on licensing board juriadicticn; LBP-91-7, 33 NRC 182 (1991)
Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-1), CU-78-7, 7 NRC 429, 433
(1978)
abuso-oC-discretion ItIndud for overturning Staff', show-cause order; LBP-91-1S, 33 NRC
(1991)
Northern States Power Co. (Tyrone Energy PIIk, Unit I), CU-8G-36, 12 NRC 523 (1980)
economic interests II basis for ItInding; LBP-91-17, 33 NRC 390 n.36 (1991)
NRDC v. Callaway, S24 F.2d 79, 92 (2d Cir. 1975)
resumed operaticn u a reasonable alternative to dccarunissioning t1ftder NEPA; CU-91-2. 33 NRC
71 (1991)
NRDC v. EPA, 822 F.2d 104, 126-31 (D.C. Cir. 1987)
NEPA review requirementa for alternatives to dccommissicning; LBP-91-I, 33 NRC 17 (1991)
NRDC v. Monon. 4S8 F.2d 827, &34, 837 (D.c. Cir. 1972)
resumed operaticn u a reasonable alternative to dccanmiuioning t1ftder NEPA; CU-91-2. 33 NRC
71 (1991)
Nuclear Engineering Co. (Sheffield, DlinoiJ Low-Level Radioactive Waste Disposal Site), ALAB-473, 7
NRC 737, 74G-41 (1978)
zone of interests protected by Atomic Energy Act and Naticnal Environmental Policy Act;
ALAB-9S2. 33 NRC 529 (1991)
Nuclear Engineering Co. (Sheffield, Dlinois Low-Level Radioactive Waste Disposal Site), ALAB-473, 7
NRC 737, 743 (1978)
ahowing ncc:cssary to csublish injury in fact for purpose of intervention; LBP-91-1, 33 NRC 22
(1991); LBP-91-7, 33 NRC 186 (1991)
Nuclear Engineering Co. (Sheffield, Dlinois Low-Level Radioactive Waste Disposal Site), CU-79-6, 9 NRC
673 (1979)
immediate effectiveness of license modificaticns; LBP-91-29, 33 NRC 574 n.4 (1991)
Oystcrshcll Alliance v. NRC, 800 F.2d 1201 (D.C. Cir. 1986)
fmality of licensing action for purposca of appeal; ALAB·944, 33 NRC 1m n.64 (1991)
Pacific Gu and Electric Co. v. Energy Resources Comm., 461 U.S. 190, 222-23 (1983)
,tate control over energy decisions; CU·91-2. 33 NRC 72 n.3 (1991)
Pacific Gu and Electric Co. (Diablo Canycn Nuclear Power Plant, Units I and 2), ALAB-728, 17 NRC
777, 807, review declined. CU-83-32. 18 NRC 1309 (19&3)
burden on applicant in materials license proceeding; ALAB-944, 33 NRC 110 n.112 (1991)
Pacific Gu and Electric Co. (Diablo Canycn Nuclear Power Plant, Units 1 and 2), ALAB-781, 20 NRC
819, 835 n.S8 (1984)
rcapcnaibility for superviaing compliance wilh party', ccmmilments or licensing board', ccnditions;
ALAB-947, 33 NRC 318 n.40 (1991)
Pacific Gu and Electric Co. (Diablo Canycn Nuclear Power Plant, Units 1 and 2), D1).82-10, 16 NRC
1205, 1207 n.4 (1982)
design changes requiring a license amendment; ALAB-944, 33 NRC 115 n.149 (1991)

zn
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PacifIC au md Electrlc Co. (SwlidaUl Nuclear Project, Unit 1), ALAB-400, 5 NRC 1175, 1177·78
(1977)
esu.bliJhment and pu:p<lIC of inlcrVa\tion licensing boanI; LBp·91·1&, 33 NRC 395 (1991)
Pacific au md Elec:tric Co. Y. Stale EncrJY Resoun:cI Co/lservatiat oft Dcvc10pmcnt Comm'n, 461 U.S.
190, 218·19 (1983)
CatUIliaion authority to ccmpel operation of I ItIIcleu power plant; LBP.91·17. 33 NRC 384 (1991)
I'cnnayl..ania Power and Liahl Co. (Suaqudwma Steam Electric Station, Unita 1 and 2), LBP·80-18, 11
NRC 906, 909 (1980), aff'd, ALAB-612, 12 NRC 317 (1980)
board authorilY 10 correct swr oveni&ht; LBP·91-6, 33 NRC 173 (1991)
Petition for Emergency and Remedial Actiat, CU.78-6, 7 NRC 400, 406-07 (1978)
regulatory weighl
IIafT technical pDlitiatr, ALAB-944, 33 NRC 116 (1991)
Philadelphil Electric Co. (Limerlck Genenting Station, Unita 1 and 2), ALAB·778, 20 NRC 42, 48
(1984), aff'd .ub nom. Anthony Y. NRC, 770 F.2d 1066 (3d at. 1985)
hearlna ziahIs on liCCNC amendmenta; ALAB·944, 33 NRC 150 (1991)
Philaclelphil Elec:tric Co. (Limerlck Ocnenting Station, Unita 1 and 2), ALAB·78S, 20 NRC 848, 884
n.l63 (1984)
hearina ziahIs on liCCNC amendmenta; ALAB·944, 33 NRC ISO (1991)
Philaclelphil Elec:tric Co. (Limerlclt Genenting Station, Unita 1 and 2), ALAB·789, 20 NRC 1443, 1447
(1984)
economic inIerest IS I ratepayer II basis for llanding in NRC licatSing procccdinp; LBp·91·1, 33
NRC 23 (1991); LBP·91·7, 33 NRC 186 (1991)
Philadelphia Electric Co. (Limerick Generating Slation, Unita 1 and 2), LBP·S2-43A, IS NRC 1423, 1433
(1982)
geographic proximilY IS basis for .tanding to intervene in operating liCCNC amendmenl proceeding;
LBp·91-4, 33 NRC 156 (1991)
Philadelphia Electric Co. (Limerick Generating Slation, Unill 1 and 2), LBP·82-43A, IS NRC 1423, 1437
(1982)
esu.blishment of oraanizational llanding by identifying mcmbcs .oughl to be represcn!ed; LBp·91·26,
33 NRC 539-40 (1991)
.howing necessary to CIIIblish OI'Ianizational llanding to intervene; LBP·91·1, 33 NRC 22 (1991);
LDP·91·7, 33 NRC 186 (1991)
.upportina llalement to establish organizational .tanding to inlerYc:ne; LBP·91·23, 33 NRC 433 (1991)
Philadelphia Elec:tric Co. (Peach Battan Atanic Power Station, Unita 2 and 3), ALAB·216, 8 AEC 13,
20-21 (1976)
principles
eontc:ntion pleading; LBp·91·19, 33 NRC 400 (1991)
PickUl Y. United Slates Bd. of Parole, .543 F.2d 240, 242 (D.C. at. 1986)
discretion in deciding whether I case is moot; AU.B·944, 33 NRC 104 (1991)
Piedmont Heights Civil Club, Inc. Y. Moldand, 637 F.2d 430, 436 (Sth at. 1981)
resumed operation IS I realonable allCmltive to decommissioning under NEPA; CU·91·2, 33 NRC
71 (1991)
Poller Y. Columbia Broadcasting Syslem, Inc., 368 U.S. 464 (1962)
dc:nial of due process by failure to allow CIOIIS-i:llamination on summary dUposition motion;
LBP·91-9,33 NRC 228 (1991)
Poller Y. Columbia Broadcasting Syslem, 368 U.S. 464, 473, 7 1.. Ed. 2d 458, 464 (1962)
lighl in which conlc:ntion pleading is viewed; LBP·91·19, 33 NRC 402 (1991)
Pope Y. lllinois,481 U.S. 497, 517, 107 S.
1918; 95 1.. Ed. 2d 439 1\ 455 (1987)
Ignorance of the Isw IS ellCllle for untimely motion; LDP·91·Z7, 33 NRC .5050 (1991)
Porter Counly Chapler of the Izuk Walton League
America Y. AEC, 533 F.2d lOll (lth Cit. 1976),
cert. denied, 429 U.S. 545 (1976)
weighl given to Regulatory Guide criteria in determining IccepubililY of contentions; LBP·91·21, 33
NRC 422 (1991)

or

or

a.

or
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Portland Genenl Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU-76-27, 4 NRC 610
(1976)
criteria for establishing standing to intervene; UJP-91-2, 33 NRC 44 (1991)
intereSt Rquirements for intervention on <>perIting liceNC amendment; UJP-91-7, 33 NRC 185 (1991)
standing to interVene in <>periling license amendment proceedings; LBP-91-I, 33 NRC 21 (1991)
Portland Genenl Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU-76-27, 4 NRC 610,
613-14 (1976)
economic interests as basis for standing; LBP-91-17, 33 NRC 390 n.36 (1991)
Portland Genenl Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU-76-27, 4 NRC 610, 614
(1976)
judicial concepts of standing; ALAB-9S2, 33 NRC 529 (1991)
showing necesSllY to lequire standing to intervene in operating license amendment proceedings;
UJP-91-4, 33 NRC ISS (1991)
Powell v. McCormack, 395 U.S. 486, 496 (1969)
derutition of mootncss; ALAB-944, 33 NRC 102 (1991)
Process Gil Consumen Group Y. USDA, 694 F.2d 728, 7(:1} (D.c. Cir. 1981)
NRC teView to determine what environmcntal evlluation will be Rquircd for decanminioning;
CU-91-2, 33 NRC 70 n.1' (1991)
Public Senice Co. of Indianl (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-316, 3
NRC 167, 17()'71 (1976)
.cope of COIllentions, limitation. on; LBP-91·19, 33 NRC 400 (1991)
Public Senice Co. of Indilna (Mlrble Hill Nuclear Generating Station, Units 1 Ind 2), CU-80-10, 11
NRC 438 (1980)
Canmission luthority to provide guidance It the earliest possible time in I proceeding; CU-91-2, 33
NRC 74 (1991)
Public Senice Co. of New Hampshire (Seabrook Station, Unit 2), CU-S4-6, 19 NRC 975 (1984)
economic interests as basis for standing; LBP-91-17, 33 NRC 390 n.36 (1991)
Public Senice Co. of New Hampshire (Seabrook Station, Unit 2) CU-84-6, 19 NRC 975, 978 (1984)
economic intereSt as I ntepayer as basis Cor standing in NRC licensing proceedings; UJP-91-I, 33
NRC 23 (1991); UJP-91-7, 33 NRC 186 (1991)
Public Senice Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-924, 30 NRC 331, '
345-47 (1989)
denial of summary disposition motion; ALAB-944, 33 NRC 144 (1991)
Public Senice Co. oC New Hampshire (Seabrook Station, Units 1 Ind 2), ALAB-935, 32 NRC 57, 70 &
n.49 (1990)
extent oC licensccs' obligation to comply with NUREGs; ALAB-947, 33 NRC 31S 0.37 (1991)
Public Senice Co. oC New Hlmpshire (Seabrook Station, Units lind 2), ALAB-947, 33 NRC 299, 322
(1~1)
,
content of appellate briefs; ALAB-949, 33 NRC 488 (1991)
Public Senice Co. of New Hampshire (Seabrook Station, Units lind 2), C1J-77-S, 5 NRC SOl, 515-17
(1977)
Commission luthority to provide guidance It any point in the course of I proceeding; CU-91-2, 33
NRC 74 (1991)
Public Senice Co. of New Hampshire (Seabrook Station, Units 1 and 2), CU-S9-S, 29 NRC 399, 417-IS
(1989)
rebuttable Issumption attached to FEMA nndings on adequacy of emergency planning; ALAB-947,
33 NRC 313 0.15 (1991)
Public Senice Co. of New Hampshire (Seabrook Station, Units 1 and 2), CU-90-3, 31 NRC 219, 228-29
(1990)
Commission luthority to provide guidance It any point in the course of I proceeding; CU-91-2, 33
NRC 74 (1991)
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Public service Co. of New H.ampshire (Seabrook Station, Units 1 and 2). CU·90-3. 31 NRC 219. 249
n.47 (1990)
weight given to FEMA findings on adequacy of emergency planning in CUltext of immediate
effectiveness review; ALAB·947. 33 NRC 313 (1991)
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2). LBP.74-36. 7 AEC 877 (1974)
light in which record and affidavits rdative to lummary disposition are viewed; LBP·91·9. 33 NRC
215 (1991)
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2). LBP.74-36. 8 AEC 877. 878·79
(1974)
light in which contention pleading is viewed; LBP·91·19. 33 NRC 402 (1991)
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2). LBP·83·32A. 17 NRC 1170.
1174 n.4 (1983)
evidentiary/affidavit rcquimnents for opponent of IIImIlIUY disposition; LBp·91·9. 33 NRC 215
(1991)
Public Service Electric and Gas Co. (Salem Nuclear Generating Station. Unit 1). ALAB·6S0. 14 NRC 43.
49-50 (1981)
waiver of appeals on issues not addressed in appellate brief; CU·91·S. 33 NRC 241 n.4 (1991)
Public Service Electric and Gas Co. (Salem Nuclear Generating Station. Unit 1). ALAB·6S0. 14 NRC 43.
49·51 (1981). aff'd sub nom. Township of Lower Alloways Creek v. Public Servo E1ee. & Gas Co.•
687 F.ld 732 (3d Cir. 1982)
lreItment of inadequately briefed issues on appeal; ALAB·947. 33 NRC 322 (1991)
Quivira Mining Co. v. NRC. 866 F.2d 1246. 1260 & n.17 (lOth Cit. 1989)
validity of Pan 40. Appendix A criteria; ALAB·944. 33 NRC 128. 136 (1991)
Quivira Mining Co. v. NRC. 866 F.2d 1252 n.8 (10th Cit. 1989)
interpretation of 10 C.F.R. Pan 40. Appendix A. Criterion 1; ALAB·944. 33 NRC 128 (1991)
Rockwell International Corp. (Rocketdyne Division). CU.90-5. 31 NRC 337. 34~1 (1990)
appointment of presiding officer as leulement judge; LBP·91·22, 33 NRC 428 (1991)
SEC v. O!encry. 332 U.S. 194. 201·02 (1947)
agency discn:tion to use rulemaking or adjudiCition for announcing new requirements of general
applicability; ALAB·951. 33 NRC 518 n.39 (1991)
Sierra Club v. Morton. 405 U.S. 727. 739 (1972)
broad public interests as basis for participation by an organization in NRC adjudicatory processes;
LBP·91·1. 33 NRC 28 (1991)
Sierra Club v. Morton. 405 U.S. 727. 739 (1972)
grievances !hat do not meet injury·in·fact test for ltanding to intervene; ALAB·952, 33 NRC 530
(1991)
Sierra Club v. Morton. 405 U.S. 727. 739-40 (1972)
academic interest IS luppon for ltanding; LBP·91·17. 33 NRC 385 (1991)
Sowh Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1). ALAB·642. 13 NRC
881 (1981). aff'd sub nom. Fairfield United Action v. NRC. 679 F.ld 261 (D.c. Cir. 1982)
board discretion in weighing five factors for late intervention; ALAB·9S0. 33 NRC 496 (1991)
Sowhern California Edisoo Co. (San Onofre Nuclear Generating Station, Units 2 and 3). CU.83·10. 17
NRC 528. rev'd on other grounds sub nom. GUARD v. NRC. 753 F.2d 1144 (D.c. Cit. 1983)
emergency planning amngcments necessary mediCiI lreItment of contaminated injured individuals;
ALAB·947. 33 NRC 325 (1991)
Statement of Policy on Conduct of Licensing Proceedings. CU·81·8. 13 NRC 452. 454 (1981)
dismissal of pany for failure to meet contention filing requirements; LBP·91·13. 33 NRC 262 (1991)
Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1. 2 and 3). ALAB·677. 15 NRC 1387
(1982)
effect of changed circumstances on decision pending on appeal; ALAB·944. 33 NRC 109 (1991)
Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1. 2, and 3). CU·82026. 16 NRC 880.
881 (1982)
precedential weight given to vacated decision; ALAB·944. 33 NRC 110 (1991)
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Tamessee VaIJey Authority (W.IIS Bu Nucleu PIal!. Units 1 IlId 2). AIAB-413. 5 NRC 1418. 1421
(1977)
lOll ~ anploymClll u boil foc IIIlIding 10 intavcne; LBP·91·17. 33 NRC 391 (1991)
Tmnessee Valley Authority (W.IIS Bu Nuclt:ar PIIllt, Units 1 IlId 2), AIAB-413. 5 NRC 1418, 1421 n.4
(1971)
geographic proximity .. boil for .tInding 10 inlClVene in operating license Intendment procccding;
IBP·91-4, 33 NRC 156 (1991)
Ten. Utilitica Electric Co. (ComInchc Peak SteIIII Electric Slition, Unit I). AIAB·868, 25 NRC 912,
92A n.42 (1987)
content d appel1ltc brief.; ALAB·949. 33 NRC 4SB (1991)
Ten. Utilitica Electric Co. (ComInchc Peak SteIIII Electric Slition. Unill 1 and 2), CIl·89-6, 29 NRC
348 (1989)
.tInding 10 file motion (or r=mideration; CU·91·2, 33 NRC 69 (1991)
Tcua Utilitica Generating Co. (Cananc:he Peak SICIm Flectric Slition, Units 1 and 2), ALAB·599, 12
NRC 1. 2 (1980)
interlocutory appc:a1a, IIIlIdud for grant of; ClI·91·3, 33 NRC 80 (1991)
Tcua UtilitiCI Gencnting Co. (Cananc:he Peak SICIm Electric Slition, Units 1 and 2), IBP·82·17, 15
NRC 593. 595-96 (1982)
burden on opponClll of summary disposition motion; IBP·91-9. 33 NRC 215 (1991)
Toledo Edison Co. (DlVis·Dcsac Nuclcu Power Slition), ALAB·300, 2 NRC 752, 758 (197S)
(mality foc pIIJpOSCI of .ppeal; ALAB·943. 33 NRC 12 (1991)
Township of Lower Allowa,. Creek Y. Public ScMcc Flcctrlc &: 0 .. Co.. 687 F.ld 732, 740 n.16 (3d
Cit. 1982)
applicability of CEQ guidclinca 10 NRC; CIl·91·2, 33 NRC 72 n.3 (1991)
Transnuclcar, Inc. (fen Applications for Low·Enriched Uranium Exports 10 EURATOM Member Nations),
CIl·77·2A, 6 NRC 525, 531 (1971)
grievances that do not meet injwy·in·fact test for .tanding 10 intcrvc:nC; AIAB·9S2, 33 NRC 529
(1991)
Union Electric Co. (Callaw.y Plant, Unit I), ALAB·740, 18 NRC 343. 346 (1983)
sllndard for CltlbIishin, defects in quality auurance oc crncrgency planning that would preclude
liccnaing; ALAB·947. 33 NRC 326 n.73 (1991)
United SIIICI Y. Comley, 890 F.2d 539, 542 (ht Cit. 1989)
SIIff mponsibility 10 JeYicw and resolve health and wety issues; CIl·91·9, 33 NRC 478 (1991)
United SIIICI Y. Omlc 848 F.2d 1307. 1310 &: n.6 (D.c. Cit. 1988)
effect on lower court decision when case bccanes moot while appeal is pending; ALAB·944. 33
NRC 100 (1991)
United SIIICI Y. Oarde, 673 F. Supp. 604. «J7 (DD.C. 1987)
proccction of aneger'. Fust AmendmClll association rights; CU·91·9, 33 NRC 479 (1991)
United SIIICI Y. Hiland, 909 F.2d 1114 (1990)
ignorance of the law U cltCllle foc untimely motion; LBP·91·27. 33 NRC 550 (1991)
United SIIICI Y. Kentucky Utility Co.• 927 F.2d 252 (6th Cit. 1991)
effect of FOlA request for documents on their preservation by government agency; ALAB·947. 33
NRC 315 n.ll (1991)
United SIIICI Y. McGovern. 87 F.R.D. 590, 593 (M.D. PI. 1980)
denial of .ubpoenaed information .een IS thwarting Sliff'. health and safety responsibilities;
CIl·91·9. 33 NRC 478 (1991)
United SIIICI Y. Monteleone, 804 F.2d 1004, cert. denied, 480 U.S. 931. 107 S. Ct. 1567 (1986)
ignorance of the law IS eltCllle for untimely motion; LBP·91·27. 33 NRC 550 (1991)
United SIIICI Y. Munsinpcar. Inc.• 340 u.s. 36, 39-41 (19S0)
effect of ll.atc UIIlIIIpIion of juIisdiction over mill uilings on NRC jurisdiction in matcria1a license
proceeding; ALAB·944, 33 NRC 101. 102 (1991)
United SUlCI Y. W.T. Grant Co.• 345 U.s. 629. 632·33 (1953)
burden of demonstrating moocncu; ALAB·944, 33 NRC 102 (1991)
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US EcoloaY. Inc. (Sheffield, l11inois Low·Level Radioactive Waste Disposal Site). ALAB-&66, 2S NRC
897 (1987)
effect of lUte usumption of jurisdiction over mill tailings on NRC jurisdiction in materials license
proceeding: ALAB-944. 33 NRC 100 (1991)
Vennont Yankee Nuclear Power Corp. (Vennont Yankee Nuclear Power Station). AUB-24S. 8 AEC 873.
87S (1974); ALAB-246. 8 AEC 933. 934. reconsideration denied. ALAB-2S0. 8 AEC 990 (1974)
showing necessary for admission of contentions; LBP-91-19. 33 NRC 400 (1991)
Vennont Yankee Nuclear Power Corp. (Vennont Yankee Nuclear Power Station), Cll-74-40. 8 AEC 809.
811 (1974)
regulauny weight of lUff technicsl positions; ALAB-944. 33 NRC 116 (1991)
weight given to Rcgulauny Guide crileria in determining acx:eptability of contentions; LBP-91-21. 33
NRC 422 (1991)
Vermont Yankee Nuclear Power Corp. (Vennont Yankee Nuclear Power Station). U3P-87-7. 2S NRC 116,
118 (1987)
Ihowing necessary to obtain organizational IUnding in mlterials license amendment proceeding;
U3P-91-S. 33 NRC 165 (1991)
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc.• 43S U.S. S19. SSO
(1978)
Commission authority to compel operation of a nuclear power plant; LBP-91-17. 33 NRC 384 (1991)
Virginia Eleatic and Power Co. (North Anna Power Station. Units I and 2). ALAB-I46, 6 AEC 631
(1973)
Commission diserelion in aUowing intervenors 10 cure defects in intervention petitions; U3P-91-7. 33
NRC 19S (1991)
Virginia Eleatic and Power Co. (North Anna Power Station. Units I and 2), ALAB-I46, 6 AEC 631. 633
(1973)
basis for aUowing intervenors to amend intervention petitions; U3P-91-1. 33 NRC 40 (1991)
Virginia Eleatic and Power Co. (North Anna Power Station. Units I and 2), ALAB-146. 6 AEC 631.
633-34 (1973)
contention pleading ltandards for pro Ie intervenors; U3p·91-19. 33 NRC 401 (1991)
Virginia Eleatic and Power Co. (North Anna Power Station. Units I and 2). AlAB-S22. 9 NRC S4
(1979)
geographic proilinily IS basis for ltanding to intervene in operating license amendment proceeding;
U3P-91-4. 33 NRC IS6 (1991)
Virginia Eleatic and Power Co. (North Anna Power Station. Units I and 2). AUB-S22. 9 NRC 54. 56
(1979)
geographic proximity as basis for otganizational IUnding; LBP-91-1. 33 NRC 22 (1991); U3P-91-7.
33 NRC 186 (1991)
Virginia Electric and Power Co. (North Anna Power Station. Units I and 2). AUB-S22. 9 NRC S4.

S6-S7 (1979)
gcognphic proilinity as basis for IUnding to intervene in operating license amendment proceeding;
U3P-91-4. 33 NRC ISS (1991)
Virginia Electric and Power Co. (North Anna Power Station. Units I and 2). AUB-S84. 11 NRC 4SI.

4S3 (1980)
,tandard for grant of summary disposition; AUB·944, 33 NRC 144 (1991)
Warth v. Seldin. 422 U.S. 490 (1975)
injury-in-fact ltandard for standin8 10 intervene; ALAB-9S2. 33 NRC S29 (1991)
Washington Public Power Supply Syllem (WPPSS Nuclear Project No.2), 01)..84-7. 19 NRC 899. 923
(1984)
atandard for instiwtion of show-cause proceedings; 01)..91-3. 33 NRC 459 (1991); 01)..91-2. 33 NRC
292 (1991)
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Washington Public Power Supply S)'IIem (WPPSS Nuclear Project No.3). ALAB-747. 18 NRC 1167.
1171 (1983)
,tmdard Cor __end of licensing board', grant of discretiooary intervc:nlioo; AIAB-9S2, 33 NRC S32
(1991)
WiICOOlin E1caric Power Co. (Point Beach Nuclear P1ant, Unit I). LBP-82-108. 16 NRC 1811. 1819-21
(1982). af'f'd on other grounds. AIAB-719. 17 NRC 387 (1983)
..fety n:1cvance of IUrVeillance test procedures; LBP-91-19. 33 NRC 411 (1991)
WiICOOlin E1caric Power Co. (Point Beach Nuclear P1ant, Units 1 and 2). ALAB-739. 18 NRC 335. 339
(1983)
limiutioo on admissible issues in operating llcense amendment proceedings; LBP-91-28. 33 NRC S59
(1991)
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I C.F.R. 305.88-S
responsibilities of seu.lcment judges; UJP·91-22, 33 NRC 428 (1991)
10 C.F.R. Part 2
need for factual and legal predicate to warrant imposing license cmdiliau; ALAB-951, 33 NRC 518
(1991)
unctions for radiographer'. viohtiau of operational procedurca; UJP-91-29, 33 NRC S67 (1991)
10 C.F.R. 2.IOI(a)
review of license amendment and design changes following transfer of NRC nogu1atory authority to
ltate; AIAB-944, 33 NRC 108 (1991)
o C.F.R. Pan 2, Subpan B
litigability of confirmatory otdera; CU-91-4, 33 NRC 236 n.l (1991)
o C.F.R. 2.200, et seq.
proccdUleS for modifying, suspending, or ICYOking a license; LBP-91-29, 33 NRC 574 n.4 (1991)
o C.F.R. 2.202
modification of gencrallicense authorizations; AUB-95I, 33 NRC 518 (1991)
standard for inslitution of .how-cause proceedings; D0-91-2, 33 NRC 292 (1991)
o C.F.R. 2.202(b)
replies to suspension orders; ALAB-9SI, 33 NRC Sl1 (1991)
o C.F.R. 2.203
ltandard for approval of seu.lcmcnt agreements; LBP-91-16, 33 NRC Z1S (1991)
o C.F.R. 2.204
immediate effectiveness of confirmatory otders; LBP-91-1, 33 NRC 18 (1991)
immediate effectiveness of license modifications; LBP-91-29, 33 NRC S74 n.4 (1991)
modification of general license authorizations; AUB-951, 33 NRC SI8 (1991)
o C.F.R. 2.206
denial of request for action on management capability, torus wall thinning, and generic • .rety issues at
Nine Mile Point; D0-91-2, 33 NRC 281-93 (1991)
cffed of denial of intervention on result of 2206 filings; LBP-91-27, 33 NRC SS2 (1991)
need for cmsideralion of terrorist thn:ats against nuclear facililies during Gulf War, D0-91-I, 33 NRC
S3 (1981)
request for action on roof storage of low-level radioactive wa$le at Shoreham; D0-91-3, 33 NRC 453
(1991)
right to petition to revoke a license; CU-91-2, 33 NRC 73 n.4 (1991)
C.F.R. Pan 2, Subpan (j
hearing procedures for materials licensing actions; AUB-944, 33 NRC 95 n.12 (1991)
c.P.R. 2.707
board duty to respond to letter plcsdings; UJP-91-18, 33 NRC 396 (1991)
dismissal of intcrvcnlion petition for failuno to Iile contentions; UJP-91-20, 33 NRC 418 (1991)
c.P.R. 2.708(c)
to strike unsigned reply; UJP-91-21, 33 NRC 422 n.4 (1991)
C.P.R. 2.7I3(c)
contemptuous conduct; LBP-91-13, 33 NRC 262 (1991)
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10 c.P.R. 2.714
c:ontent rL intavention pc:titionr, LBP-91-4, 33 NRC 154 (1991); LBP-91-28, 33 NRC 558 (1991)
clismiual of inten'el1tion pclit.ion for faihue 10 meet standing zequimnattI; ALAB-9S2, 33 NRC 5'Zl
(1991)
intavention in operating 1iccNo amendment proceecIins; CU-91-1, 33 NRC 3 (1991)
publication DC intavention rulea in notice rL hearinS; LBP-91-4, 33 NRC 154 (1991)
IWIding 10 Intctvcne; LBP-91-19, 33 NRC 398 (1991)
violatim of inIcrva1tim righ!I by premature ruling en availability DC certain lpecified rdicf; CU-91-2,
33 NRC 68, 69,74 0.7 (1991)
10 c.P.R. 2.714(.)
burden m interventim petitioner to estab!iJb standing 10 intervene; LBP-91-2, 33 NRC 44 (1991)
content rL intervClllim petitiQ1l; ALAB-952, 33 NRC 529 (1991)
criteria for OItib!iJbing standing 10 Intctvcne; LBP-91-2, 33 NRC 44 (1991)
discretionary intervention, standard Cor gnn1 of; ALAB-952, 33 NRC 532 (1991)
10 c.P.R. 2.714(a)(l)
application DC third and firth factors to emcrgmcy exercise contention; ALAB-946, 33 NRC 246 (1991)
live-Cacter teat Cer late intervention applied 10 motim 10 mJpeII; ALAB-949, 33 NRC 487 (1991)
live-Cacter teat Cor late intervention; ALAB-9SO, 33 NRC 495, 496 (1991)
hearing riahts en operatinglicaue amendments; LBP-91-7, 33 NRC ISS (1991)
ltandud for inten'el1tion in opentinglic:cnse amendment proceecIins; LBP-91-1, 33 NRC 21 (1991)
10 c.P.R. 2.714(a)(l)(iHv)
application oC lato-filing criteria to amicus pleadins; CU-91-S, 33 NRC 469 (1991)
10 c.P.R. 2.714(a)(2)
amendment DC inten'el1tion petition 10 establish atandinS; LBP-91-26, 33 NRC 538 (1991)
aspect ~ for intervClllion; LBP-91-4, 33 NRC 159 (1991); LBP-91-17, 33 NRC 383 (1991)
contents of intervC2Ilion petitions in opcratinglicense amendment proceedingl; LBP-91-I, 33 NRC 21
(1991)
extension of time to com:ct ltandmg dercctl in Intczvention petition; CU-91-4, 33 NRC 23S (1991)
failul'C of petitioncn to meet intervention RqUircments In openting liccnJC amendment proceedins;
LBP-91-1, 33 NRC 18,28,30,34, 38,40 (1991); LBP-91·7, 33 NRC 182, 191, 194 (1991)
failure 10 establish standing to Intervme on operating license amendment; LBP-91-23. 33 NRC 431. 433
(1991)
particu1arlty required of inIcrva1tion petitiQ1l; CU-91-5. 33 NRC 239 (1991); LBP-91·7, 33 NRC 193
(1991); LBP·91·26. 33 NRC 540 (1991)
10 c.P.R. 2.714(a)(3)
amendmcnt of inten'el1tion petitions; LBP-91-4. 33 NRC 160 (1991)
pleading requirc:ments for nontimely petitions; LBP-91-4. 33 NRC 159 (1991)
10 c.P.R. 2.714(b)
pwpose of balis requirement for contentions; ALAB-947. 33 NRC 372 n.310 (1991)
threshold for admission of contentions; LBP-91-19. 33 NRC 398 (1991)
10 c.P.R. 2.714(b)(1)
contention filing requiremenu; LBP-91-4. 33 NRC 160-61 (1991)
contention rtljuirement for Intervention; LBP-91-18. 33 NRC 395 (1991)
penalty for failure to lltisfy rtljuircmenu of; LBP-91·13. 33 NRC 261 (1991)
principles of contention pleading; LBP-9l-l9. 33 NRC 400 (1991)
10 c.P.R. 2.714(b)(2)
contentim requirement for intervention; LBP-91-18. 33 NRC 39S (1991); LBP-91·20. 33 NRC 417
(1991)
principles of contention pleading; LBP-91·19. 33 NRC 400 (1991)
10 c.P.R. 2.714(b)(2)(ii) and (iii)
c:onslnlction of pleadings; LBP-91·19. 33 NRC 402 (1991)
information to be provided in lupport of contentions; LBP-91-19. 33 NRC 406 (1991)

1·20

LEGAL CITATIONS INDEX
REGULATIONS

10 c.P.R. 2.714(b)(2)Cili)
appealability of order dismissing parties; LBP-91-13, 33 NRC 263 (1991)
defauh with respect to amtention filing !eCjuircments; LBP-91-13, 33 NRC 262 (1991)
diJmiual of contentions for failure to .et forth a genuine dispute with applicant; LBP-91-2I, 33 NRC
423, 424 (1991)
information to be filed with contentions; LBP-91-13, 33 NRC 261 n.7 (1991)
10 c.P.R. 2.714(d)
cliscrctionuy inlavcntion, atandard for grant of; AUB-952. 33 NRC 532 (1991)
10 c.P.R. 2.714(d)(I)
intaut fti<jUimnent to demonstrate atanding to inlelVale; A1AB-9S0, 33 NRC 496 (1991)
10 c.P.R. 2.714(d)(2)(ii)
denial of contentions because of failure to lllte • claim upon which rclief might be granted;
LBP-91-21, 33 NRC 424 (1991)
puallcl to Pederal Rules of Procedure; lBP-91-19, 33 NRC 402 (1991)
rejection of contentions thst would not entitle petitioner to rclief; LBP-91-19, 33 NRC 399 (1991)
10 c.P.R. 2.7141
trcatmmt of interlocutory Ippeals under; CU-91-3, 33 NRC 77, 79 (1991)
10 c.P.R. 2.7141(1)
.ppeals of inlavcntion denials; LBP-91-2. 33 NRC 47 (1991); LBP-91-20, 33 NRC 418 (1991)
deadline for Ippeals; ClJ-91-5, 33 NRC 240 (1991)
10 c.P.R. 2.7141(b)
Ippealability of intervention denial; LBP-91-20, 33 NRC 418 (1991)
10 c.P.R. 2.715(c)
city participltion IS intamcd govcmmmt under; AUB-944, 33 NRC 96 (1991)
p"rticipation IS intamcd 'IIte where .lIy is not Ippropriate; CU-91-8, 33 NRC 469 (1991)
.cope of participation under; AUB-944, 33 NRC 96 n.21 (1991)
10 c.P.R. 2.71S(d)
Ipplication of lato-filing criteria to amicua pleading; CU-91-8, 33 NRC 469 (1991)
WlDpposcd responac filed a. amicus pleading; CU-91-8, 33 NRC 464, 468 (1991)
10 c.P.R. 2.718
licensing board disctction to order further filings in connection with lummary disposition; A1AB-9S0,
33 NRC SOO (1991)
10 c.P.R. 2.718(h), (m)
.ppointment of presiding officer IS Icltlcment judge; LBP-91-22, 33 NRC 428 (1991)
10 c.P.R. 2.730 '
boanI dispooitioit of pleading by letter; LBP-91-18, 33 NRC 396 (1991)
rcplics to responses to motions; ClJ-91-H, 33 NRC 469 (1991)
10 c.P.R. 2.730(c)
board duty to respond to letter pleadings; lBP-91-18, 33 NRC 396 (1991)
licensing boanI disctction to order further filings in connection with .ummary dispolition; AUB-9S0,
33 NRC 500 (1991)
10 c.P.R. 2.734
amendment of motion to Iddress pleading !eCjuircments of; AUB-949, 33 NRC 486 (1991)
criteria for rccpcning • record; AUB-949, 33 NRC 487 (1991); lBP-91-6, 33 NRC 172 (1991)
10 c.P.R. 2.734(1)
criteria for rccpcning 1 closed record; AUB-944, 33 NRC 118 (1991)
10 c.P.R. 2.734(a)(3)
affidavit !eCjuircment for motions to rcopm; A1AB-949, 33 NRC 487 (1991)
challenge to adequacy of Iliff environmental review; A1AB-944, 33 NRC 121 (1991)
10 c.P.R. 2.734(b)
affidavit .upport for motions to reopen; AUB-944, 33 NRC 122 (1991)
affidlvit .upport required for motions to reopen; AUB-944, 33 NRC 118 (1991)
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10 C.F.R. 2.74O(b)(1)
diocovery requests prior 10 formal admission of contentions; AlAB-947. 33 NRC 315 (1991)
prohibition against discovery prior 10 a preheating c:onf=; LBP-91-9. 33 NRC 228 n.67 (1991)
10 C.F.R. 2.74()'2.742
authorization for c:ommenccment of discovery: LBP-91-19. 33 NRC 414 (1991)
10 C.F.R. 2.743(b)(3)
filing of prepared testimony in civil-penalty proceedings; LBP-91-25. 33 NRC 536 (1991)
10 C.F.R. 2.743(c:)
expert lponsorship of evidence: ALAB-950, 33 NRC SOl. 503 (1991)
10 C.F.R. 2.743(i)
official notice of doc:umcnts found in docket of a proceeding; ALAB-947. 33 NRC 317 n.33 (1991)
official notice of lignificant new information; ALAB-947, 33 NRC 310, 347 n.190 (1991)
10 C.F.R. 2.749
content of summary disposition motions; LBP-91-1S, 33 NRC 270, 271 (1991)
gnnt of aummary disposition because of failure 10 find issues in dispute; AlAB-950, 33 NRC 497
(1991)
jurUdiction for summary judgment; LBP-91-18, 33 NRC 395 (1991)
misapplication of summary disposition ItIndsrd; AlAB·944, 33 NRC 144 (1991)
support required for summll)' disposition motion; LBP-91-24, 33 NRC 448 (1991)
10 C.F.R. 2.749(a)
replies 10 responses to summaI)' disposition motions; ALAB-9S0, 33 NRC 500 (1991)
statement of material fac:u accompanying motions for summaI)' disposition; LBP-91-9. 33 NRC 215
(1991)
10 C.F.R. 2.749(b)
burden on opponent of lummal)' disposition motion; LBP-91-24, 33 NRC 451 (1991)
qualification of witneu as an expert; ALAB-950, 33 NRC 498, 500, SOl (1991)
10 C.F.R. 2.749(d)
.hawing ncccsul)' far grant of summary disposition motion; LBP-91-15. 33 NRC 271 (1991)
ltandard for grant of summaI)' disposition; ALAB-944, 33 NRC 144 (1991); LBP-91-9. 33 NRC 214
(1991)
10 C.F.R. 2.7S1(a)
agenda of prehearing conf=nce on license amendment; LBP-91-Z3, 33 NRC 444 (1991)
10 C.F.R. 2.756
reason for board'i usc of informal procedures to n:solve issues; LBP-91-6, 33 NRC 170, 172 (1991)
resolution of contentions informally; LBP-91-21, 33 NRC 421 (1991)
10 C.F.R. 2.758
applicability 10 enfon:ement actions; ALAB-95I, 33 NRC 512 n.19 (1991)
prohibition on challenges 10 regulations; LBP-91-19. 33 NRC 408, 410 (1991)
10 C.F.R. 2.758(a)
applicabUity 10 cases ocher than initial licensing; ALAB·9SI. 33 NRC 512 n.19 (1991)
10 C.F.R. 2.759
authority for appointment of leulement judges; LBP-91-22, 33 NRC 428 (1991)
NRC position on lettlement of or compromise on safety issues; LBP-91-6, 33 NRC 172 (1991)
10 C.F.R. 2.760
effcc:tiveneu of order approving aeulement agreement; LBP-91-16, 33 NRC 27S (1991)
effcc:tiveneu of order lcrnIinating proceeding; LBP-91-21, 33 NRC 425 (1991)
finality of licensing board decisions; LBP-91-15, 33 NRC 272 (1991)
10 C.F.R. 2.762
appeals of order terminating proceeding; LBP-91-21, 33 NRC 425 (1991)
linality of decision. where appeals have been taken; LBP-91-15, 33 NRC 272 (1991)
length of appellate briefs; LBP-91-15, 33 NRC 273 (1991); lBP-91-27. 33 NRC 556 (1991)
scope of participation as inu:n:sted stlte; ALAB-944, 33 NRC 96 0.21 (1991)
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10 C.F.R. 2764
approval of lia:nae amendment during pendency of license amendment procccding; CU-91-S, 33 NRC
471 (1991)
cffcctivmcss of order terminating procccding; lBP-91-21. 33 NRC 425 (1991)
10 C.F.R. 2764(b)
issuance of license amendments despite pendency of an appeal; ALAB-944, 33 NRC 97 nIl (1991)
10 C.F.R. 2780
mcc:ting between Commissioners and licensee IS violation of ex patte IUle; CU-91-3, 33 NRC 78
(1991)
10 C.F.R. 2781(1)(2)
Icrvicc of licensing documenlS on In interested parties; CU-91-8, 33 NRC 471 (1991)
10 C.F.R. 278S
appeals of dismiual of cooten1ions; lBP-91-2I, 33 NRC 425 (1991)
appeals of inlc:vention denials; lBP-91-2, 33 NRC 48 (1991)
deadline for appcals of initial decisions; lBP-91-27. 33 NRC SS6 (1991)
filing deadlines for supporting brief. on 1ppea1; lBP-91-9, 33 NRC 230 (1991)
tnnafer of jumdic:lion 10 hear appcals fran appca1 boanIJ 10 the Commission; CU-91-S, 33 NRC 240
(1991)
10 C.F.R. 2786
appeals of order terminating proceeding; lBP-91-21, 33 NRC 425 (1991)
finslity of licensing board decisions; lBP-91-1S, 33 NRC 272 (1991)
10 C.F.R. 2.788
criteria for grant of a Illy; CU·91-8, 33 NRC 467 (1991)
10 C.F.R. 2.788(d)
limit on size of Illy motions; CU-91-S, 33 NRC 468 0.2 (1991)
10 C.F.R. 2.788(e)
limitation on applicability of Illy motions 10 cffcctivcness of decisions !hat have already occw:red;
CU-91-8. 33 NRC 468 (1991)
motion for ltay treated IS motion for reconsideration; OJ-91-8, 33 NRC 468 n.2 (1991)
10 C.F.R. 2.802(e)
expedition of petition for IUlemaking; DPRM-91-2, 33 NRC 590 (1991)
10 C.F.R. Part 2, Subpart L
informal procedures for materials license proceedings; CU-91·7, 33 NRC 296 0.2 (1991); lBP·91·5, 33
NRC 164 (1991)
10 C.F.R. 2120S
timeliness of inlc:vention petitions; lBP-91·27, 33 NRC S49 (1991)
10 C.P.R. 2.12OS(c)
content of mjlldlS for hearing a'I materials license amendment; lBp·91·5, 33 NRC 164 (1991)
10 C.F.R. 2.120S(c)(2)
timeliness of intervention petition in materials license amendment procccding; lBP·91·5, 33 NRC 167
(1991)
10 C.F.R. 2.12OS(g)
content of mjlldlS for hearing on materials license amendment; lBP-91·5, 33 NRC 164 (1991)
issues litigable in materials license amendment proceedings; lBP-91·5, 33 NRC 166 (1991)
10 C.F.R. 2.120SCJ1
intcrcsl and standing obligations of intervention petitioners; lBP-91·5, 33 NRC 167 (1991)
10 C.F.R. 2.120S(n)
finality of intervention order for purpose of appea1; LBP-91·S, 33 NRC 168 (1991)
10 C.F.R. 2.1209(c). (I)
Ippointment of presiding officer IS senlement judge; LBP-91-22, 33 NRC 428 (1991)
10 c.P.R. 2.1213
Iliff participation in informal proceedings; lBp·91·S, 33 NRC 164 (1991)
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10 C.F.R. 2.1233(a) and (d)
right of inl=-enors 10 =pood 10 Staff facts or arguments in Subpart L proceedings; LBp·91·14, 33
NRC 266 (1991)
10 c.F.R. 2.1241
authority for appointment of letIlcment judges; LBP·91·22, 33 NRC 428 (1991)
10 C.F.R. 2.1251
finality
initial dec:ision for appeal pwposcs; LBP·91·27, 33 NRC 556 (1991)
10 C.F.R. 2.125l(c)
Ccmmission guidance on implemenution in Subpart L proceedings; ClJ·91·7, 33 NRC 296 (1991)
10 C.F.R. 2.125l(c)(I)
fallun: of initial dec:ision 10 aatilfy ftlquircments of; ClJ·91·7, 33 NRC 297 (1991)
10 C.F.R. 2.125l(c)(3)
fallun: of initial dec:ision 10 aatilfy ftlIjuirementl of; ClJ·91·7, 33 NRC 297 (1991)
10 C.F.R. 2.1253
finality of initial dec:ision; LBp·91·27, 33 NRC 556 (1991)
10 C.F.R. Put 2, Appendix C
basis for c!i=tor'l decision 10 levy Severity Lcvcl ill violation; LBP·91·9, 33 NRC 226 (1991)
basis for Stiff calculation of civil penalty; LBP·91·9, 33 NRC 22S (1991)
guidance on enf=ent actions; LBP·91.29, 33 NRC 574 (1991)
SALP relationship 10 enforcement action; DD-91·2, 33 NRC 279 (1991)
10 C.F.R. Part 2, Appendix C. I
det=cnce aspect of enforcement programs; LBP·91·29, 33 NRC 571 (1991)
10 C.F.R. Part 2, Appendix C, m
definition of severity levels of violations; LBP·91·29, 33 NRC 577 (1991)
willfulness factor in clc:tcrmining severity of violations; LBP·91·29, 33 NRC 579 (1991)
10 C.F.R. Put 2, Appendix Co
n.2
definition of ftlIjuircmmt; AlAB·951, 33 NRC 519 (1991)
10 C.F.R. Part 2. Appendix Co V.A
purpose of notice of violation; AlAB·951. 33 NRC 519 (1991)
10 C.F.R. Put 2. Appendix C, V.C(3)(a), (b), (e)
conditions approprialC for isruancc of license revocation oRler. AlAB·951, 33 NRC 519 n.41 (1991)
10 C.F.R. Part 2. Appendix C, V.C(3)(d)
,tandazd for revocation of licenses; LBP·91-15, 33 NRC 272 (1991)
10 c.F.R. Put 2. Appendix Co V.E
citing facility licensccs for individual', violations; LBP·91·29, 33 NRC 578, 580 (1991)
10 C.F.R. Put 2. Appendix C, VII
Board responsibility 10 rpecify why noncompliance justifies license revocation; AI.AB·951, 33 NRC 520
(1991)
10 C.F.R. Part 2. Appendix C, Supp. IV
examples of calCgories of violations; LBP·91·29, 33 NRC 577 (1991)
Severity Lcve1
violation regarding adequacy ndiation surveys and worker safelY; LBp·91·9, 33 NRC
227 (1991)
10 C.F.R. Part 2. Appendix Co Supp. VI
Severity Lcve1
violation regaRling access 10 licensed materials; LBP·91·9, 33 NRC 227 (991)
10 C.F.R. Put 2. Appendix Co Supp. VI, B
.everity classification of failure 10 return rourcc 10 .hielded posjtion; LBP·91·29, 33 NRC 578 (1991)
10 C.F.R. Put 2, Appendix C, Supp. VI, C.2
.everity classification of ndiation levels in ndiognphcr" work area; LBP·91·29, 33 NRC 578 (1991)
10 c.F.R. Put 2. Appendix Co Supp. VI, C.4
.everity classification of failure 10 return rourcc 10 .hielded posjtion; LBP·91·29, 33 NRC 578 (1991)

m

m

m
m
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10 c.P.R. Put 2, Appendix C. Supp. VI, C.S, C.12
leverity level of canbined violationl; LBP-91-29, 33 NRC 578 (1991)
10 c.P.R. Put 2, Appendix C. Supp.
C
examples of violltions c1l1siJied II Severity Level
LBP-91-29, 33 NRC 580 n.7 (1991)
10 c.P.R. 19.2, 20.2
IppJicability to Put 40 liCCM:CS; ALAB-951, 33 NRC 510 n.7 (1991)
10 c.P.R. Put 20
Ipplicability to general 1iccme holders; ALAB-951, 33 NRC 512 (1991)
Ipplicability to Put 40 1iCCM:CS; ALAB-9SI, 33 NRC 510 n.7 (1991)
dOle limilltions to public !rom ndiognphic opcntionl; LBP-91-29. 33 NRC 571 (1991)
posting of ndiOlctive 1I'ea'; D0-91-3, 33 NRC 456 (1991)
10 C.P.R. 20.101
Severity Level m violltiat regarding IdequlCY ndiation surveys and worker ..fety; LBP-91-9, 33 NRC
'JZ1 (1991)
10 c.P.R. 20.101(1)
excessive ndiltion expos\lIe of 1iccmee employee; LBP-91-9, 33 NRC 214, 222, 273 (1991)
10 c.P.R. 2O.101(b)
limits on wholo-body ndiltiat dote; LBP-91-9, 33 NRC 214, 222 n.44 (1991)
10 c.P.R. 2O.101(b)(2)
exposure limits for ndiognphen; LBP-91-29, 33 NRC 569 (1991)
10 c.P.R. 20.102
Severity Level m violltiat reg_nling Idequlcy ndUtion surveys and worker ..fety; LBP-91·9, 33 NRC
2Z1 (1991)
10 c.P.R. 2O.105(b)(1)
failure to maintlin bounduy JCCUrity during ndiognphic opcntiatl; LBP-91-29, 33 NRC 572 (1991)
10 C.P.R. 2O.201(b)
inadequate ndiltion lurveys of hot cell; LBP-91-9, 33 NRC 214, 223 (1991)
10 c.P.R. 20.1004
dcfinitiat of rem; LBP-91-29, 33 NRC 569 n.3 (1991)
10 c.P.R. 20.1301
dOle limits for depleted uranium processing operations; LBP-91-21, 33 NRC 5S3 (1991)
10 c.P.R. 21.2
Ipplicability to Put 40 1iCCM:CS; ALAB-951. 33 NRC 510 n.7 (1991)
10 c.P.R. Put 30
modilicltiat of licenses because of violltions; LBP-91-29. 33 NRC 574 (1991)
10 c.P.R. 3034
Canmission authority to require lupplemental infonnation fran 1iccme Ipplicant and to incorponte luch
into license; LBP-91-9, 33 NRC 224 n.49 (1991)
10 c.P.R. 30.34{e)
applicability of regulltory revisions to byproduct materials license; LBP-91-ll, 33 NRC 252 (1991)
Severity Level
violltiat reglnling IdequlCy of ndiation surveys and worker safety; LBP-91-9, 33
NRC 'JZ1 (1991)
10 c.P.R. 30.52
IUthority for NRC inspection of licensees; LBP-91·15, 33 NRC 211 (1991)
10 C.F.R. 30.61
cause for IUSpension of ndiognpher's license; LBP-91-29. 33 NRC 574 (1991)
10 c.P.R. 3O.61(b)
modification of licenses because of violltions; LBP-91-29, 33 NRC 574 (1991)
10 c.P.R. 34.1
Ipplicability of Put 30 to licenses under, LBP-91-29. 33 NRC 574 (1991)
In c.P.R. 34.22(1)
seCuring of ndiognpher" sealed lOurce assembly, responsibility for; LBP-91-29, 33 NRC 565 (1991)

vn.
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10 c.P.R. 34.43(b)
postexposurc l\IIVey or ndiographer'. camen, responsibility for; LBP·91·29, 33 NRC 565 (1991)
10 c.P.R. 3S.26(b)
Commiuion authority \0 requite lupplemental information fran license applican1 and \0 incorporate luch
into license; l1lP-91-9, 33 NRC 224 n.49 (1991)
10 c.P.R. Part 40
means for modifying terms and conditions or a license issued under; ALAB-9S1, 33 NRC 517 (1991)
10 c.P.R. 40.20
licensing authority for depleted uranium; ALAB-951. 33 NRC 509 (1991)
10 c.P.R. 4O.2O(a)
acquisitim or apecific licenses; ALAB-9SI. 33 NRC 510 (1991)
lack or undcntanding or tegula:im as excuse for noncornplisnce with; ALAB-95 I. 33 NRC 51 S n.30
(1991)
Staff authority \0 impose additional requimnenlS on general license holden; ALAB-951. 33 NRC 516
(1991)
10 C.F.R. 40.22
chemical processing of depleted unnium under a gencra1license; ALAB-951. 33 NRC 509 (1991)
interpretation of IOWCC malCrial amoont limitatims; ALAB-951. 33 NRC 510, 513, 514. SIS. 516
(1991)
10 C.F.R. 4O.22(b)
intetpretation of 100rcc malCrial amoont limitations under genenl licenses; ALAB-9S1. 33 NRC SIS
(1991)
10 C.F.R. 4O.22(c)
limilS on uses of loorce matcrial; ALAB-9SI. 33 NRC SIS n.2S (1991)
10 C.F.R. 40.23
possession of transient shipments of 10urce malCria1; ALAB-951. 33 NRC 514 n.23 (1991)
10 C.F.R. 40.28
cuSlody and long-term cue of 100rce malCria1; ALAB-951, 33 NRC 514 n.23 (1991)
10 c.P.R. 4O.36(d)
financial qualifications for site rcmediatim; l1lP-91-27. 33 NRC 555 (1991)
10 c.P.R. 40.4
definitim or license; ALAB-951, 33 NRC 517 n.36 (1991)
definitim or source material; ALAB-951, 33 NRC 509 n.4 (1991)
quantities or source material for which no license is requited; ALAB-951, 33 NRC 518 n.38 (1991)
10 c.P.R. 40.41
intetpretation of; ALAB-951. 33 NRC 517 (1991)
10 C.F.R. 40.71
definitim of license; ALAB-951, 33 NRC 517 n.36 (1991)
intetpretation of; ALAB-951, 33 NRC 517 (1991)
10 C.F.R. Put 40, Appendix A
adequacy of cell design for onsite ltonge of mill tailings; ALAB-944, 33 NRC 104 (1991)
applicability \0 onsite stonge of mill tailing.; ALAB-944. 33 NRC 96 (1991)
financial qualifications for site rcmediatim; l1lP-91-27, 33 NRC 555 (1991)
license amendment specifying ..Cety features for onsite disposal of mill tailing.; ALAB-944. 33 NRC
98 (1991)
lCOpe of cost-benefit analysis; ALAB-944. 33 NRC 129 (1991)
10 c.P.R. Part 40, Appendix A. Introduction
economic considcntions in materials licensing decisions; ALAB-944. 33 NRC 138 n.266 (1991)
right or liccnsccs \0 propose alternatives \0 mill tailings rcquimnenlS; ALAB-944, 33 NRC 127 (1991)
10 C.F.R. Part 40, Appendix A, CrilCrion 1
ability oC mill tailings disposal cell \0 resist crosim; ALAB-944, 33 NRC 119 (1991)
active maintenance of mill tailings disposal lites; ALAB-944, 33 NRC 141 (1991)
considcntions in judging the adequacy or existing tailings sites; ALAB-944. 33 NRC 135-37 (1991)
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economic considcntims and difference between ncw and cxisting lites; AUB-944, 33 NRC 120-21
(1991)
goal of: ALAB-944, 33 NRC 135 (1991)
liccnseo-proposcd alternatives to; ALAB-944, 33 NRC 132, 134 (1991)
maintenance of milltai1ings disposal lites; ALAB-944, 33 NRC 112, 113 (1991)
popWJtion consldcntim in .elcctim of mill tailings disposal lite; AIAB-944, 33 NRC 147 n.312
(1991)
liting features ncceuuy for isolation of milltai1ings; AUB-944, 33 NRC 131 (1991)
10 c.P.R. Put 40, Appmdu A, Crirmon 3
ability of mill tailings disposal cell 10 resist c:rosim; ALAB-944, 33 NRC 119 (1991)
adequacy of vegetativc cover for above-gradc disposal of mill tailings; ALAB-944, 33 NRC 113 (1991)
prcfened optim for disposal of mill tailings; ALAB-944, 33 NRC 147 n312 (1991)
primc option for disposal of mill tailings; ALAB-944, 33 NRC 104-05 (1991)
10 c.P.R. Put 40, Appendu A, Crirmon 4
ability of milltailingl dispoaal cell 10 resist c:rosioo; ALAB-944, 33 NRC 119 (1991)
lite and design ItIndards for disposal of mill tailings; ALAB-944, 33 NRC lOS (1991)
10 c.P.R. Part 40, Appendu A, Criterion 4(d)
design of final rod: cover over mill tailings disposJl sile; ALAB-944, 33 NRC 147 n312 (1991)
crosim reduction barrier for mill tailings disposal cc1J; ALAB-944, 33 NRC 145 (1991)
10 c.P.R. Put 40, Appendix A, Criterion 6
ability of mill tailings disposal cell 10 resist c:rosim; ALAB-944, 33 NRC 119 (1991)
longevity reqllircmMt for mill tailings disposJI cc1J: ALAB-944, 33 NRC 119, 127 (1991)
performance ItIndards for mill tailings disposal Iystom; ALAB-944, 33 NRC 105-06 (1991)
10 c.P.R. Part 40, Appendix A, Criterion 12
ability of mill tailings disposal cc1110 resist c:rosim; ALAB-944, 33 NRC 119 (1991)
maintenance of milltai1ings disposal sites; ALAB-944, 33 NRC 106, 112, 113 (1991)
10 c.P.R. 50.2
dclinitim of "dccommissiming"; LBp-91-1, 33 NRC 21 n.4 (1991)
10 c.P.R. 50.7
licensee discriminltim aglinst employee whistlcblowcrs; LBP-91-28, 33 NRC SS8 (1991)
10 c.P.R. 50.12
exemptim from emergency preparedness requirements under possessim-only license; lBP-91-1, 33 NRC
37 (1991)
10 c.P.R. 50.13
cxemptim of licensees from protecting agxinst thc effects of ubotagc: DPRM-91-2, 33 NRC 598 (1991)
10 c.P.R. SO.2O(b), SO.22(c) and (d)
environmental assessment requirements for possession·only licensc: lBP-91-1, 33 NRC 37 (1991)
10 c.P.R. 50.47
applicability 10 operating licensc amendment 10 reducc emergency preparedness levels under
possession·only licensc: LBP-91-1, 33 NRC 39 (1991)
changc in state government plans for participation in emergency planning; AUB-947, 33 NRC 310
(1991)
10 c.P.R. 50.47(a)(1)
challenge 10 FEMA'I findings m adequacy of emergency planning: AUB-947, 33 NRC 313 (1991)
emergency planning finding necessary for issuancc of operating license: ALAB-947, 33 NRC 325, 336
(1991)
need for cxamination of hypothetical dose savings in determining "reasonable ISsunnCC" of adequacy of
prctcctive measures: ALAB-947, 33 NRC 314, 340 (1991)
10 c.P.R. 50.47(a)(2)
atatus of FEMA findings m an emergency plan: ALAB-947, 33 NRC 313, 314 (1991)
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10 c.P.R. 50.47(b)
examination of hypcllhctical dose AYinp In cIctcrmining "rcason.able assurance" of acloquacy of
prolCCtiw mClI\lleS; ALAB·947,33 NRC 314, 340 (1991)
10 C.P.R. 50.47(b)(10)
need for beach shelter survey 10 make proICCtiw action recommendations; ALAB·947, 33 NRC 338
(1991)
10 c.P.R. 50.47(b)(15)
training rI emergency response personnel; ALAB·946, 33 NRC 247 (1991)
10 c.P.R. 50.47(c)(l)
applicability of utility rule when IIIIC government changes ill position on partic:ip&tion In emergency
plannina; ALAB·947, 33 NRC 311 (1991)
challenges 10 licensing board's application of; ALAB·947, 33 NRC 311 n.9 (1991)
10 c.P.R. 5O.47(c)(l)(ili)
applicability 10 .talC-.ponsored emergency planl; ALAB.947, 33 NRC 373 (1991) .
Inlcrpretltion of realism rule; ALAB·947, 33 NRC 330, 331 (1991)
10 c.P.R. 5Oo54(q)
applicability 10 openlina license amendment 10 reduce emergency prepuedn_ lCYcla under
posscuion-only license; LBP·91·1, 33 NRC 39 (1991)
10 c.P.R. 50054(x) and (y)
prcc:lusion oC deviation from license conditions or 1edmica1 apcciIications; DPRM·91·1, 33 NRC 57,
59·60 (1991)
10 c.P.R. 50055a
IOrus design rcquircmcnlS; DD-91·2, 33 NRC 290, 291 (1991)
10 C.F.R. 5005Sa(g)
impcnniuible dtallcnge to; LBP·91·1S, 33 NRC 395 (1991)
10 c.P.R. 50055a(g)(4)
challenge 10; LBP·91·19, 33 NRC 40S (1991)
10 C.F.R. 5005S(b)
notice rcquimnenll for proposed no significant hazards consideration dclcrminalions; LBP·91·23, 33
NRC 442 (1991)
10 c.P.R. 50.5S(b)(6)
boanl involvement in no lignificant hazanl' delcrmin.ation.; LBP·91·17, 33 NRC 3S1 n.2 (1991)
hearing rights on iliff', no .ignificant hazanl, consideration dc:termination; LBP·91·23, 33 NRC 442
(1991)
licensing balnl alllhority 10 miew Staff's no .ignificant hazards consideration detcrminltion; LBp·91·7,
33 NRC 183 (1991); LBP·91·26, 33 NRC S45 (1991)
10 C.P.R. 50.61
scope of operating lic:cnsc amendment procccdings; ALAB·9SO, 33 NRC 500 (1991)
10 c.P.R. 50.61(a)(3)
definition of bc1t1ine region in reactor vc:sac1; ALAB·950, 33 NRC 497 n.4 (1991)
10 c.P.R. 50.75
activities that must await approval oC 1 c!ccommissioning plan; CU·91·2, 33 NRC 73 no5 (1991)
10 C.P.R. 5O.75(I)-(e)
funding for decommissioning; CU·91·1, 33 NRC 9 (1991)
10 c.P.R. 50.75(0
cost cslimllCl for decommissioning; CU·91·1, 33 NRC 9 (1991)
decommissioning plan requirements for possession-only license; CU·91·1, 33 NRC 5, 6 (1991)
10 c.P.R. 50.S2
Ictivities that must await approval of a dec:ommissioning plan; CU·91·2, 33 NRC 73 no5 (1991)
decommissioning plan requirements for possession'onIy license; CU·91·1, 33 NRC 9 (1991); LBp·91·7,
33 NRC 181 (1991)
equivalency of dcCuc1ed operating license and pcssession-only license; CU·91·1, 33 NRC 4 (1991)
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possession-only 1iccnsc prior to cIccommissiaUna; LBP-91·17, 33 NRC 383 (1991)
timing of a federal action that triagers NEPA requiremcn!S; CIl-91-2, 33 NRC 71 (1991)
10 c.P.R. SO.82(a)
dccanmissioning plan nx)1lircments for poacssion-only 1icense; CU-91-1, 33 NRC 6 (1991)
10 c.P.R. SO.91
authorization for dwlge in tcchnical IJICcificatiOl1l; LBP-91-21, 33 NRC 420 (1991)
boanI involvaneztt in 110 sianificant hlZlJ'dJ clctcrminations; LBP-91-17, 33 NRC 381 n.2 (1991)
10 c.P.R. SO.91(aX4)
effect of no aianificant hazards dclcnnination on ialUlftce of liccmc amcndmcnl; LBP-91-2, 33 NRC 43
n.1 (1991)
iaSUlllce or staff no sisnificant hazards delem1ination cperating license amcndmcnl; ALAB-950, 33 NRC
495 (1991)
10 c.P.R. SO.91(b)
litigability of adequacy or sianificant hlZlJ'dJ considcntion delem1ination; LBP-91·26, 33 NRC 545
(1991)
10 c.P.R. SO.92
authorization for change in technical IJICcificatiOl1l; LBP-91-2I, 33 NRC 420 (1991)
boanI involvaneztt in 110 sianificant hlZlJ'dJ clctcrminations; LBP-91-17, 33 NRC 381 nol (1991)
effect of no .isnificant hazards dclcnnination on ialUlftce of 1iccnsc amcndmcnl; LBP-91-2, 33 NRC 43
n.1 (1991)
10 c.P.R. 51.10(d)
litiglbility of c:mlinnatory onIers; CIl-91-4, 33 NRC 236 n.1 (1991)
10 c.P.R. 51.100
need for environmental impact IlItcmcnl for license amcndmcnl; LBP-91-26, 33 NRC S45 (1991)
10 c.P.R. 51.101
nx)1lircments for obWning a poIscssion-only license; CIl-91-1, 33 NRC 5 (1991)
10 c.P.R. 51.10I(a)
NEPA review nx)1lircments for poacssion-only license; LBP-91·17, 33 NRC 389 (1991)
10 c.P.R. 51.104(b)
litiglbility or licenae amendment actions; CIl-91-4, 33 NRC 235 (1991)
operating licenac amendment U ICgmenlition of major fcdcn1 action; LBP-91-23, 33 NRC 434 (1991)
10 c.P.R. 50.109(a)(3)
application of bac:lditting requirement to ICCUrlty pnwisions against truc:It bornbl; DPRM-91-2, 33 NRC
60& (1991)
10 c.P.R. Part 50, Appenclli B
quality usurance program at Palo Vcnle, adequacy of; LBP-91-19, 33 NRC 412 (1991)
10 c.P.R. Part 50, Appendix E, lV.F.1
deadline for full·puticipation emergency exercises; ALAB-949, 33 NRC 486 (1991)
interpretation of; ALAB-949, 33 NRC 487 (1991)
prc1icenaing onsitc cxcrciac requirements; ALAB-949, 33 NRC 488 (1991)
.cope or emergency exen:iscs; ALAB-947, 33 NRC 309 (1991)
10 c.P.R. Part SO, Appendix E, lV.F.l n.4
.cope of prc1icensing onsite emergency exercise; ALAB-949, 33 NRC 489, 490 n.18 (1991)
10 c.P.R. Part SO, Appendices 0 and H
fracture toughness and reactor vessel material surveill.ance program rcquircmcn!S; ALAB-9SO, 33 NRC
496 (1991)
10 c.P.R. Part 50, Appendix 0, D.F
definition or be1t1ine region in reactor vessel; ALAB-950, 33 NRC 497 n.4 (1991)
10 c.P.R. Part 50, Appenclli H, D.C
integrated reactor vessel surveillance programs; ALAB-950, 33 NRC 497, SOl (1991)
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10 C.F.R. Put 51
decomminioning plan rcquiremcnt.s for possession-only license; CU-91-1, 33 NRC 7 (1991); LBP-91-7,
33 NRC 184 (1991)
NEPA requirementI for decanmiuioning; CU·91-1, 33 NRC 6-7 (1991)
10 C.F.R. 51.14(a)
environmen!al teView requiranenlS for operating license amendmenlS; LBP-91-1, 33 NRC 33 (1991)
10 C.F.R. 51.21, 51.22
environmen!al teView requiranenlS for operating license amendments; LBP-91-1, 33 NRC 33 (1991)
10 C.F.R. 51.22(c)
absence of categorical exclusion from environmental teVicw IS basis for requiring IUCh teView;
·LBP-91-23, 33 NRC 436 (1991)
10 C.F.R•. 51.22(c)(2)
categorical exclusion for accurity plan amendment; LBP-91-23, 33 NRC 436 n.2 (1991)
10 C.F.R. 51.22(cX9)
environmen!al teView requiremenlS for posscssion-onJy licenses; CU-91-I, 33 NRC 6 (1991)
10 C.F.R. 51.22(cXI2)
categorical exclusions fran environmenlSl teView requirements for operating license amendments;
LBP-91-1, 33 NRC 33 (1991)
10 C.F.R. 51.26(a)
discuuion of EIS ac:oping prior to decision to prepare an EIS; CU-91-2. 33 NRC 74 (1991)
10 C.F.R. 51.28, 51.29
c:onsidentioo 0( resumed operatioo without NEPA lcoping process; CU-91-2. 33 NRC 74 (1991)
10 C.F.R. 51.34(b)
litigability 0( license amendment actions; CU-91-4, 33 NRC 235 (1991)
operating lic:cnsc amendment IS aegmentatioo 0( major fedenl action; LBP-91-23, 33 NRC 434 (1991)
10 C.F.R. 51.95(b)
environmental teView requirements for decommissioning plans; CU-91-1, 33 NRC 6 (1991)
10 C.F.R. Part 61
definitioo 0( active maintenance relative to mill tailings disposal lites; ALAB·944, 33 NRC 106 (1991)
10 C.F.R. 61.1(b)
applicability to mill tailings; AUB-944, 33 NRC 143 (1991)
10 C.F.R. 61.1(b)(2)
applicability to mill tailings; ALAB-944, 33 NRC 142 (1991)
10 C.F.R. 61.2
applicability to mill tailings; ALAB-944, 33 NRC 143 (1991)
definitioo 0( active maintenance relative to mill tailings disposal sites; AUB-944, 33 NRC 107, 113,
141, 142 (1991)
10 C.F.R. 61.44
goal of; ALAB-944, 33 NRC 142 (1991)
10 C.F.R. 61.59(b)
duntion of custodial cue of waste disposal sites; ALAB-944, 33 NRC 142 n.286 (1991)
10 C.F.R. 73.1
amendment to upgrade design-basis tluut for ndiological sabotage, denial of request for, DPRM-91-2.
33 NRC 588, 590, 609 (1991)
10 C.F.R. 73.1
protection of nuclear power plants against terrorist attscks; DPRM-91·2. 33 NRC 593 (1991)
10 C.F.R. 73.1(a)(I)
reduction in lecurity for posaeuion-only license; WP-91-23, 33 NRC 438 (1991)
10 C.F.R. 73.1(a)(I)(i)
proposed amendment to upgrade design-basis tluut for ndiological sabotage; DPRM-91-2. 33 NRC
589-90 (1991)
10 C.F.R. 73.55
litigability 0( security risks of posscssion-onJy license; LBP-91-23, 33 NRC 439 (1991)
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10 C.F.R. 73.55(a)
level of assurance required lhal Ihrcal of llbouge will be effectively countered, adequacy of;
DPRM-91-2,33 NRC 590 (1991)
10 C.F.R. 73.55(b) through (h)
aecurity measures at nuclear power plants 10 CClWtIcr design-basis threats; DPRM-91-2, 33 NRC 591
(1991)
10 C.F.R. loo.l1(a)
challenge 10 IlIndard for iodine exposure 10 thyroid; LBP-91-19, 33 NRC 410 (1991)
10 C.F.R. Put 150
effect of lection 274 agreement on pending proceedings; AU.B·944, 33 NRC 102 n.S4 (1991)
10 C.F.R. 150.31(b)(3)(i)
IlIte responsibility 10 provide pmc:cdures in licensing hearings after transfer of NRC regulatory
authority; ALAB·944, 33 NRC 150 (1991)
10 C.F.R. 170.11
exemptims from license feel; LBP·91·15, 33 ~C 269 (1991)
10 C.F.R. 170.12(g), 17D.31(3)(P)
authority of NRC 10 levy inapec:tion feel; LBP·91·15, 33 NRC 269, 271 (1991)
14 C.F.R. 91.3
preclUlion of deviatioo fran license conditiOlll or technical apecilications; DPRM·91-I, 33 NRC 59
(1991)
40 C.F.R. Put 192
guidance for disposal of mill lailings; AU.B·944, 33 NRC 143 (1991)
NRC application and implemenlltion of; ALAB-944, 33 NRC 96 (1991)
OIIIite disposal of mill lIi1ings; ALAB·944, 33 NRC 97 (1991)
40 C.F.R. 19200-.23
EPA llandard. for inactive lites; AU.B·944, 33 NRC 126 (1991)
40 C.F.R. 1922O(a)(1)
pwpose of EPA mill lIi1ings regulations; ALAB·944, 33 NRC 147 (1991)
40 C.F.R. 19230-.43
EPA llanduds for active lites; ALAB·944, 33 NRC 126 (1991)
IlIndards for mill IIllings disposal lites; AU.B·944, 33 NRC 120 n.l78 (1991)
40 C.F.R. 19232(b)(I)(i)
longevity allndard for milllailings disposal sites; ALAB-944, 33 NRC 127 (1991)
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16 U.S.c. 824a(e)
DOB aUlhority to order operation of a nuclear power plant; CU-91-2, 33 NRC 73 (1991)
Act of Ian. 4. 1983. II 18-22, Pub. 1.. No. 97-415. 96 Stal. '}fj(j1. 2077·80 (1983)
pwpose of; ALAB-944. 33 NRC 125 n:N7 (1991)
Administrative Procedwe Act, 7(e). 5 U.S.C. 556(d)
filing c:l prepued lcItimony in civn-pc:nIlty proceedingS; LBP-91-2S. 33 NRC 536 (1991)
Atomic Energy Act, 42 U.S.C. §§ 2011 d seq.
%one of inlcteN protecttd by; ALAB-952, 33 NRC S29 (1991)
Atomic Energy Act, 1Ie(1)
return of Idlho'a aulhonty aver byproduct material to NRC; CU-91-6. 33 NRC 243 (1991)
Atomic EnClJlY Act, lle(2). 42 U.S.C. 2014(e)(2)
definition of tailings; ALAB-944. 33 NRC 94 n.3 (1991)
return of Idlho'a aulhonty aver byproduct mlterial to NRC; CU-91-6. 33 NRC 243 (1991)
atate assumption of jurisdiction over mill tailings; ALAB·944. 33 NRC 100 (1991)
Atomic Energy Act, liz:. 42 U.S.C. 2014(z)
definition of IOUICe materia1; ALAB-951. 33 NRC 509 n.4 (1991)
Atomic Energy Act, 61. 42 U.S.C. 2091
definition of IOUICe materia1; ALAB-951. 33 NRC S09 n.4 (1991)
Atomic Energy Act, 62. 42 U.S.C. 2092
licensing lulhority for depleted uranium; ALAB-951. 33 NRC 509 (1991)
quantities of lource material for which no license is required; ALAB-951. 33 NRC 518 n.38 (1991)
Atomic Energy Act, til. 42 U.S.C. 2111
termination of civil pen.lty proceeding; LBP-91·16. 33 NRC 275 (1991)
Atomic Energy Act, 83. 84
NRC authority to manage mill tailings sites; ALAB-944. 33 NRC 124 (1991)
Atomic Energy Act, 84(1)(1). 42 U.S.c. 2114(a)(I)
economic considerations in materials licensing decisions; ALAB-944. 33 NRC 138 (1991)
NRC responsibilities for management of byproduct materials; ALAB-944. 33 NRC 126. 127 (1991)
Atomic Energy Act, 84(c). 42 U.S.c. 2114(c)
flcuoility in individual licensing decisions; ALAB·944. 33 NRC 129 (1991)
liccnseo-proposcd alternatiVt"S to 10 C.F.R. Put 40. Appendix A. Critcrlon I; ALAB-944. 33 NRC 129.
134 (1991)
right of lic:cnsces to propose llternatives 10 mill tailings ttqUimncnts; ALAB-944. 33 NRC 126. 127
(1991)
Atomic Energy Act, 108. 42 U.S.c. 2138
NRC aulhority to order opcrstion of nuclear power plant; CU·91·2, 33 NRC 66. 72. 73 (1991);
LBP-91-7. 33 NRC 184 (1991)
Atomic Energy Act, 161
NRC au1hority to manage mill tailings lites; ALAB-944. 33 NRC 124 (1991)
Atomic Energy Act, 161b. 42 U.S.c. 2201(b)
Ccmmillion authority to regulate possession and usc of source material; ALAB-9SI. 33 NRC 516
(1991)
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AIomic EneIJY Ac:1. 161(b). (c).
(0). 42 U.S.c. 2201(b). (c).
and (0)
tennination of civil penalty proceeding; LBP-91-16. 33 NRC 275 (1991)
Atomic EneIJY Ac:1. 16li. 42 U.S.c. 2201(i)
Commiuion aulhonty 10 impose restrictions on facililies using , _ materlal; ALAB-9S1, 33 NRC S16
(1991)
Atomic EneIJY Ac:1. 182, 42 U.S.c. 2232
reasons foe revocatim of a Iicenae; ALAB-951, 33 NRC 519 n.45 (1991)
Atomic EneIJY Ac:1. 18U.), 42 U.s.c. 2232
Commiuion aulhmily 10 rcquln: lUpp1c:mental In!onnation frem liccme .pplicant and 10 incotporate such
imo license; LBP-91-9. 33 NRC 223-24 n.49 (1991)
AIomic EneIJY Ac:1. 186. 42 U.S.c. 2236
conditions appropriate for iuuance of license revocation order, ALAB-951, 33 NRC 519 (1991)
reasons foe revocatim of a license; ALAB-9SI, 33 NRC SI9 n.45 (1991)
Atomic EneIJY Ac:1. 186(e), 42 U.s.C. 2236(e)
NRC authority 10 order operation of nuclear power plant; CIl-91-2, 33 NRC 66. 72, 73 (1991);
LBP-91-7. 33 NRC 184 (1991)
Atomic EneIJY Ac:1. 188. 42 U.S.c. 2238
NRC aulhorlly 10 order operation of nuclear power pant; CIl-91-2, 33 NRC 66, 72, 73 (1991);
LBP-91-7. 33 NRC 184 (1991)
Atomic EneIJY Ac:1. 189. 42 U.S.c. 2239
hearing rights on licensc amendments; ALAB-944, 33 NRC 108 (1991)
Atomic EneIJY Ac:1. 189(.)(1)
hearing rights on operating license tmcndments; ALAB-944, 33 NRC ISO (1991); LBP-91-1, 33 NRC
21 (1991); LBP-91-7, 33 NRC 18S (1991)
Atomic EneIJY Ac:1. 236, 42 U.S.c. 2284
burial of low-Ic:vc1 ndioactivc wute m lite prior 10 issuance of possession-mly license; DD-91-3. 33
NRC 455. 457 (1991)
Atomic EneIJY Ac:1. 274. 42 U.S.c. 2021
enCOlllgcmcn1 of transfer of NRC regulatory aUlhonly 10 1ta1Cs; ALAB-944. 33 NRC 103 (1991)
NRC au1hority 10 manage mill tailing. sites; ALAB-944. 33 NRC 124 (1991)
InnIfer of regulatory jurisdictim f1'Iet ,ectim 11 (e)(2) byproduct material; ALAB-944. 33 NRC 94. 96.
99. 100 (1991)
Atomic EneIJY Ac:1. 274b. 42 U.S.c. 2021(b)
alllhorlly of stlte 10 reissue apcciIic liccme under agreement ltate prognm; ALAB·9S1. 33 NRC 511
(1991)
Atomic EneIJY Ac:1. 274j(l)
RtUm of Idaho', Agreement State Program 10 NRC; CIl-91-6. 33 NRC 243 (1991)
Atomic EneIJY Ac:1. 2740(3). 42 U.S.c. 2021(0)(3)
,tate responsibility 10 provide procedures in licensing hearings after InnIfer of NRC regulatory
lulhority; ALAB-944. 33 NRC 150 (1991)
Atomic EneIJY Ac:1. 275
NRC lulhority 10 managc mill tailings lites; ALAB-944. 33 NRC 124 (1991)
Energy Reorzanizatiat Act •.210
protection of whUtleblowcn; LBP-91-19. 33 NRC 413 (1991)
Equal Acceu 10 Juaticc Ac:1. 5 U.S.c. 504
rcimbunement of licenaee'a attorney', fees for enforcement proceedings; ALAB-9S1. 33 NRC S20 n.48
(1991)
Federal Register Ac:1. 44 U.S.c. 1507
publication of Commission', intent wilh regard 10 regu1a101)' language; ALAB-9SI. 33 NRC SIS n.30
(1991)
National Environmental POlicy Ac:1. 102(2)(C)
need for anironmental impact ltatcment prior 10 dc:canmissioning; IBP-91-17. 33 NRC 383 (1991)
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National Environmenul Policy Act, 42 U.S.C. 4321
challenge 10 luff' proposal for indeterminate onlite atongc of uilings as improper legtnenution;
ALAB-944, 33 NRC 95 (1991)
.
National Environmenul Policy Act, 42 U.S.C. §§4321 el seq.
zone of in\CrellS protected by; ALAB-9S2, 33 NRC 529 (1991)
New Yolk Public Authorities Law 1020, el seq. (McKinney Supp. 1990)
c:reation of entity 10 acquire and decommission nuclear powa- plant; CU-91-I, 33 NRC 4 (1991)
Unnium Mill Tailings Radiation Control Act, 2(a), Pub. 1.. No. 95-604, 92 SiaL 3021-22
reason for ena~ent ofaututc; ALAB-944, 33 NRC 123 n.196 (1991)
Unnium Mill Tailings Radiation Control Act, 2(b)(1) and (2), Pub. 1.. No. 95-604, 92 SiaL 3022
purposes of I\.llute; ALAB-944, 33 NRC 124 (1991)
Unnium Mill Tailings Radiation Control Act, 18(a), Pub. 1.. No. 97-415, 96 SiaL '1lfT1
termination of EPA aunclards-cClting alllhority; ALAB-944, 33 NRC 125 n.208 (1991)
Unnium Mill Tailings Radiation Control Act, 101(8), Pub. 1.. No. 95-604, 92 SiaL 3021, 3023 (1978)
definition of uilinp; ALAB-944, 33 NRC 94 n.3 (1991)
.
Unnium Mill Tailings Radiation Control Act, 101-115, 92 SiaL 3022-33
DOE responsibilities under; ALAB-944, 33 NRC 124 (1991)
Unnium Mill Tailings Radiation Control Act, 201-206, 92 SiaL 3033-41
NRC responsibilities Wtder; ALAB-944, 33 NRC 124 (1991)
Unnium Mill Tailings Radiation Control Act, 203, lOS, 92 Sut. 3006, 3039
EPA responsibilities Wtder; ALAB-944, 33 NRC 124 (1991)
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American MdcoroIogjcal Society, otOlwy of Meteorology 446 (1959)
definition or probable maximum preclpilation event relative to erosion of mill tailings diJposal c:eU;
ALAB-944, 33 NRC 107 (1991)
Fedcra1 Rulea of Civil Pro=Iure 8(f)
conslNction c:l pleadings; LBP-91-19, 33 NRC 402 (1991)
Fedcra1 Rules of Civil Pro=Iure 12(b)(6)
bam for contention admission ,lIndard; LBP-91-19, 33 NRC 399 (1991)
puaIle1 of NRC conIenIion pleading atandards with; LBP-91-19, 33 NRC 402 (1991)
Fedcra1 Rules of Civil Pro=Iure 56
weia,bt giVCl\ to pleading or opponent of summuy judgment; LBP-91-19, 33 NRC 402 (1991)
Fedenl Rulea of Civil Pro=Iure 6O(b)
new evidence u basis fot VlcatiOO or decisioo; ALAB-944, 33 NRC 110 (1991)
RR. Conf_ Rep. No. 884, 9711t Cong., 2d SCSI. 4547 (1982)
amendment of UMfRCA because of EPA failure to meet legislative deadlines for atandard ac:tting;
ALAB-944, 33 NRC 125 n.207 (1991)
lLR. Rep. No. 1480, 9511t Cong., 2d SCSI., pt. 2. It 25 (1978)
deacription of public heallh hazard from mill \ailing.; ALAB-944, 33 NRC 124 n.l96 (1991)
2 Moore', Federal Practice, ,1207(2) (2d ed. 1990)
parallel of NRC contention pleading atandard. willt Fedcra1 Rulea; UJP-91-19, 33 NRC 402 (1991)
6 Moore', Federal Practice, ,56.15(3) (2d ed. 1990)
weight given to pleading or opponent of IIInImIry judgment; UJP-91-19, 33 NRC 402 (1991)
lA Sulhedand, Statutory Construction 131.06 (4Ih cd. 1984)
intczpretation of regulations; ALAB-944, 33 NRC 132 (1991)
2A Sulherland, Statutory Construction 146.06 (4Ih cd. 1984)
intczpretation of regulations; ALAB-944, 33 NRC 133 (1991)
U.S. Ocp't or Justice, Attorney Gencra1', Manual on lite Adminiatrative Procedure Act 50-53 (1947)
challenges to regulations in cases ollter lhan initial licensing; ALAB-951, 33 NRC 512 n.19 (1991)
U.S. Ocp't or Justice, Attorney Gencra1', Manual on lite Adminiatrative Procedure Act, 17.78 (1947)
filing or prepared \eslimony in civil-pcnalty proceedings; LBP·91.25, 33 NRC 536 (l991)
Webster', Third New International Dictionary 1609 (1971)
definitioo or "ovemding" relative to ronsidention of ,iling features for mill tailings dispOlll;
ALAB-944, 33 NRC 140 (1991)
13A C. WrighI, A. Miller, & E. Cooper, Peden1 Practice and Pro=Iure 13533.10, It 430 (2d ed. 1984)
disc:tcti.on in deciding whelher a case is moot; ALAB·944, 33 NRC 104 (1991)
lOA C. Wright, A. Miller, & M. Kine, Fedcra1 Practice and Pro=Iure 12725, at 93·95 (1983)
definition of material raC\; ALAB·944, 33 NRC 144 (1991)
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ABUSE OF DISCRETION
in Staff order to ahow cause; LBP-91-1S, 33 NRC 268 (1991)
ACCDENJ'S
lou of condenser vacuum; LBP-91-19, 33 NRC 397 (1991)

ADJUDICATORY BOARDS
role of; ALAB-9S0, 33 NRC 492 (1991)

ADJUDICATORY PROCEEDINGS
considcratiClll d NRC Staff NEPA review; ALAB-944, 33 NRC 81 (1991)
mootneu patding appeal; ALAB-944, 33 NRC 81 (1991)

ADMINISTRATIVE PROCEDURE Acr
judicial nOlice of mlncn beyond tQsOIllble c:onIroYCr.Iy; CU-91-2, 33 NRC 61 (1991)
AFFIDAVITS
in support of summary dispositiClll motions; AUB-9S0,33 NRC 492 (1991)

AGREEMENT STATE PROGRAMS
return of Idaho', jurisdictiClll to NRC; CU-91-6. 33 NRC 242 (1991)

AGREEMENT STATES
hearing rights ClII IrlnSfer of authority to; ALAB-944, 33 NRC 81 (1991)
IrlnSfer of jurisdiction to; ALAB-944, 33 NRC 81 (1991)

AGREEMENTS
See Settlement Asrcements

AMENDMENT
of intervention petitions; LBP-91-1, 33 NRC 15 (1991); LBP-91-26, 33 NRC 537 (1991)
See also Operating License Amendment Proceafings; Operating License Amendments

AMERICIUM
effect of labontory fire ClII dissemination of; LBP-91-12, 33 NRC 253 (1991)
license conditiClll limiting possession and use to 10 curies; LBP-91-12, 33 NRC 253 (1991)
AMICUS PLEADINGS
lre.Itmall of \lIIDppooed motion to file respaue as; CU-91-8, 33 NRC 461 (1991)

APPEAL BOARDS
authority to act ClII new mal1CrS; ALAB-944, 33 NRC 81 (1991)
,tandard of review; AIAB-947, 33 NRC 299 (1991)

APPEAL PANEL
jurisdicliClll to hear appeals; CU-91-S, 33 NRC 238 (1991)

APPEALS
dismissal for fanure to brief issues properly; ALAB-947, 33 NRC 299 (1991); CU-91-S, 33 NRC 238
(1991)
interlocutory, on intervention orders; CU-91-3, 33 NRC 76 (1991); CU-91-4, 33 NRC 233 (1991)
late-Iiled, good cause for: CU-91-S, 33 NRC 238 (1991)
mooU\css during patdCIIC)' of; ALAB-944, 33 NRC 81 (1991)
mootness of issues; ALAB-946, 33 NRC 24S (1991)
of denial of late intervention; ALAB-950, 33 NRC 492 (1991)
of intervention denials in license amendment proceedings; CU-91·S, 33 NRC 238 (1991)
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of intervention denials; lBP-91-13. 33 NRC 259 (1991); CU-91-4. 33 NRC 233 (1991); lBP-91-20. 33
NRC 416 (1991)
ptanallln:. dismissal of; AlAB-943. 33 NRC 11 (1991)
IeIt of finality for pmpoICi of; AlAB-943. 33 NRC 11 (1991)
APPElLATE REVIEW
by Commission Instead of appeal boards; CU-91-S. 33 NRC 238 (1991)
ATOMIC ENERGY ACT
Canmission authority \0 establish atanduds and Instructions governing possession and usc of IOUrcc
material; AlAB-9S1. 33 NRC SOS (1991)
compcnution for licensee'. expcnscs \0 operate a facility dwing war or national emergency; CU-91-2,
33 NRC 61 (1991)
DOE rcsponst'bilitics under, CU-91-2, 33 NRC 61 (1991)
finding necessary \0 order operation of a nuclear power plant; CU-91-2, 33 NRC 61 (1991)
hearing rights on materials liecnscs; AlAB-944. 33 NRC 81 (1991)
hearing rightl «I lransf'er of jurisdktion \0 Agrecmcnl Sure; ALAB-944. 33 NRC 81 (1991)
transfer of jurisdiction \0 Agreemmt Sure; AlAB-944. 33 NRC 81 (1991)

BEACH POPULATIONS
.heltering during ndiologica1 emergenciea; lBP-91-24. 33 NRC 446 (1991)
BOARDS
See Adjudicatory Boards; Appeal Boards; licenaing Boards

BRIEFS
.ppe11ate. content of; ALAB-9S0. 33 NRC 492 (1991)

BURDEN OF PROOF
on licensees; AlAB-944. 33 NRC 81 (1991)
BYPRODUCT MATERIALS
disposal of; ALAB-944. 33 NRC 81 (1991)
return of Idaho'. Agreemmt Sute Prognm jurisdiction \0 NRC; CU-91-6. 33 NRC 242 (1991)
BYPRODUcr MATERIALS UCENSES
applicability of regulatory sevisions \0; lBP-91-11. 33 NRC 251 (1991)

CERTIFlCATION
See Directed Certification
CIVIL PENALTY PROCEEDINGS
dismissal because of approval of lCU!emmt agreement; lBP-91-16. 33 NRC 274 (1991)
CONDmONS
See license Conditions

CONFJDENTIAllTY
of .oun:es. Ftnt Amendment ris)1ts of allegers; CU-91-9. 33 NRC 473 (1991)
CONFIRMATORY ORDER MODIFICATION
discontinuance of aane maintenance at Shoreham; lBP-91-1. 33 NRC 15 (1991)

CONTEMPf
failure \0 formally withdnw from proceeding as; lBP-91-13. 33 NRC 259 (1991)

CONTENTIONS
admission atandards in NRC proceedings; lBP-91-19. 33 NRC 397 (1991)
admitted. discovery in the abaence of; ALAB-947. 33 NRC 299 (1991)
dismissal of intervention petition for failure \0 file; lBP-91-20. 33 NRC 416 (1991)
information \0 be provided with; lBP-91-13. 33 NRC 259 (1991); lBP-91-19. 33 NRC 397 (1991)
late-filed. application of third and fifth factors; ALAB-946. 33 NRC 245 (1991)
late-filed. denial of motion \0 admit; ALAB-949. 33 NRC 484 (1991)
limits on .cope of; lBP-91-19. 33 NRC 397 (1991)
pleading requirements in license amendmmt proceeding; CU-91-4. 33 NRC 233 (1991)
pleading .undards; lBP-91-19. 33 NRC 397 (1991)
purpose and acope of; ALAB-947. 33 NRC 299 (1991)
requirement for intervention; lBP-91-18. 33 NRC 394 (1991); lBP-91-21. 33 NRC 419 (1991)
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COOLANr
See Reaetof Coolant Sy&Ian

COST-BENEFIT ANALYSIS
NRC n:sponsibility under UMI'RCA: ALAB-944, 33 NRC 81 (1991)
COUNen. ON ENVIRONMENTAL QUAUrY
regulatiOlll, waght given by NRC 10: Cll-91-2, 33 NRC 61 (1991)
CYClDNB SEPARATORS
filtration oC dcpleud uranium puticulates through; LBP-91-71. 33 NRC S48 (1991)
DEaSIONS
iniIW, immediate efTectivenea. of: ALAB-944, 33 NRC 81 (1991)
unrcviewed .clministntive, applieability oC Munsingwear principle: ALAB-944, 33 NRC 81 (1991)
unreviewed, prec:edential effect or: ALAB-944, 33 NRC 81 (1991)
See a1ao Finality or DcciJionr, Vacation of DcciJion
DECOMMISSIONING
applicability oC regulatory reviliOlll 10 byproduct materiala license: LBP-91-11, 33 NRC 251 (1991)
alllhorlty of NRC; CU-91-2, 33 NRC 61 (1991)
consideration or alternative. 10: CU-91-2, 33 NRC 61 (1991)
NEPA JeVicw rcquircmentI Cor, LBP-91-17, 33 NRC 379 (1991)
resumed q:.c:ration u allCm&tive under NEPA; LBP-91-2t;, 33 NRC 537 (1991)
right or 1iccnaee 10 initiate; CU-91-8, 33 NRC 461 (1991)
aegmentatian of: LBP-91-23, 33 NRC 430 (1991)
DECOMMISSIONING PLANS
cnvimnmental impact &tatomenta Cor; Cll-91-4, 33 NRC 233 (1991)
NRC approYll or: CU-91-2, 33 NRC 61 (1991)
rcquircmcnta fen poaeuion-anly liccnac:s; Cll-91-1, 33 NRC 1 (1991); LBP-91-7, 33 NRC 179 (1991);
LBP-91-17, 33 NRC 379 (1991): iJ!P-91-26, 33 NRC 537 (1991)
DEFAULT
on contention-fi1ing nquirement or the intc:rvcntion rule; LBP-91-13. 33 NRC 259 (1991)
DEFINITIONS
dictionary, application 10 intt%pretation of regulations: ALAB-944, 33 NRC 81 (1991)
like lenni fran anolher part of an agency'a regulations as: ALAB-944, 33 NRC 81 (1991)
oC mootnca: ALAB-944, 33 NRC 81 (1991)
of IOWCO matorlal; ALAB-9S1, 33 NRC 50S (1991)
DEPAKrMENT OF ENERGY
responsibilities under Atomic Encrzy Act; CU-91-2, 33 NRC 61 (1991)
DESIGN
of mill uilings dispoul lites; ALAB-944, 33 NRC 81 (1991)
DESIGN-BASIS TIIREAT
labdage of nuclear power planls, denial of Rqucst for rcvisioo or regulatims 00; DPRM-91-2, 33 NRC
587 (1991)
DIESEL GENERATORS
See Emergency Diesel Generators
DIRECTED CEKIlFICATION
of licensing board question, appeal board acceptsncc of; ALAB-94S, 33 NRC 175 (1991); LBP-91-8, 33
NRC 197 (1991)
purpose of; Cll-91-3, '33 NRC 76 (1991)
DISCOVERY
in the ablc:ncc of admittod emergency exercise contcntims; ALAB-947. 33 NRC 299 (1991)
materill. licensing proceedings; LBP-91-9, 33 NRC 212 (1991)
prior 10 grant of heaMg; UlP-91-6, 33 NRC 169 (1991)
DISMISSAL OF PROCEEDING
.cttlcment agreement u cause for; LBP-91-16, 33 NRC 714 (1991)
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withdrawal of inIervenors u basis for; LBP-91-8A, 33 NRC 210 (1991); LBP-91-10, 33 NRC 231
(1991)
DOSE
frun depleted uranium processing; LBP-91-77, 33 NRC 548 (1991)
.tandan! for iodine expocwe 10 Ihyroid; LBP-91-19, 33 NRC 397 (1991)
DOSlMEI1!RS
failuM of licensee employees 10 read; LBP-91-9, 33 NRC 212 (1991)
failuM 10 cahbnte; LBP-91-9, 33 NRC 212 (1991)
HFFHCI1VE.NHSS
See Immediate Effectivmeu
EMBRlTIU!MHNT
from imdiltial; ALAB-9SO, 33 NRC 492 (1991)
EMERGENCIES
comp1ilnce willl license conditions during; DPRM-91-1, 33 NRC SS (1991)
See also GcIIcral Emeraency; Site Area Emerac:ncy
EMERGENCY DIESEL GENERATORS
bypu. at j.elect-water hlgh-tempenture trip during cmexgency ItIrt canditions; LBP-91-6, 33 NRC 169
(1991); LBP-91-21, 33 NRC 419 (1991)
EMERGENCY EXERCISES
discovery to obtain doc:umems relative to; ALAB-947, 33 NRC 299 (1991)
fu1l-puticipstion. inteJprctatial at; ALAB-949, 33 NRC 484 (1991)
mootneu of appealed issues; ALAB-946, 33 NRC 24S (1991)
EMERGENCY OPERATIONS FACIUrY
Seabmalc, .deqtucy of; ALAB-946, 33 NRC 24S (1991)
EMERGENCY PLANNING
.pplicability of teguhtory n:visions 10 byproduct materials license; LBP-91-11, 33 NRC 251 (1991)
evacu.tion time estimates; ALAB-947, 33 NRC 299 (1991)
FHMA tmCW at; ALAB-947, 33 NRC 299 (1991)
medical services amnganents; ALAB-947, 33 NRC 299 (1991)
rca1ism rule .pplied in .bsence of atate and local government participation in; ALAB-947, 33 NRC 299
(1991)
teguatoty guidance for; ALAB-947, 33 NRC 299 (1991)
Inining or cmcrgency response personnel; ALAB-947, 33 NRC 299 (1991)
EMERGENCY PLANNING ZONES
identification of ipCcial populations in; ALAB-947, 33 NRC 299 (1991)
EMERGENCY PLANS
amendment of, .t Shoreham; LBP-91-1, 33 NRC IS (1991)
broad-scope licenses; LBP-91-11, 33 NRC 251 (1991)
content en proeective mClstmS; ALAB-947, 33 NRC 299 (1991)
deficiencies in Ca1tent of; ALAB-947, 33 NRC 299 (1991)
evaluation of .ufficiency of cmtcnt of; ALAB-947, 33 NRC 299 (1991)
fundamental /I.w .tandan! for challenges to; ALAB-947, 33 NRC 299 (1991)
legs! dispute over .ppllcmts' planned use of f.cility u • ataging ._; ALAB-947, 33 NRC 299 (1991)
monitoring capacity during ndiological emeraency; ALAB-947, 33 NRC 299 (1991)
posIhcsrlng changes 10; ALAB-94S, 33 NRC 175 (1991); LBP-91-8, 33 NRC 197 (1991)
route guides for evacuation of .choolchildren; LBP-91-3, 33 NRC 49 (1991)
.helter ItructI1Ie diYe11ity; ALAB-947, 33 NRC 299 (1991)
.heltering at beach popuJations; ALAB-94S, 33 NRC 17S (1991); LBP-91-8, 33 NRC 197 (1991);
LBP-91-24, 33 NRC 446 (1991)
utililY plan u I substitute; ALAB-947, 33 NRC 299 (1991)
EMERGENCY PREPAREDNESS
onsite cmexgency exercise requirements; ALAB-949, 33 NRC 484 (1991)
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EMERGENCY RESPONSE PERSONNEL
firelighter responsc during ndiological emergency; ALAB-947. 33 NRC 299 (1991)
realism rulc applied to; ALAB-947. 33 NRC 299 (1991)
training of; ALAB-947, 33 NRC 299 (1991)
Sec also oositc Rcsp<lIlSC OrganiutiCII

EMPLOYEES
Sec UCUlSCC Employees

EMPLOYMENT
loss of, as basis for standing to intervene; LBP-91-17, 33 NRC 379 (1991)
ENERGY
Sec Department of Energy
ENERGY REORGANIZATION Acr
DOE and NRC responsibilities 1Uldcr; CU-91-2, 33 NRC 61 (1991)
ENroRCEMENl" ACTIONS
appropriateness of liCUlSC rcvocatiCII; ALAB-9SI, 33 NRC SOS (1991)
SALP program relationship to; DJ).91-2, 33 NRC 279 (1991)
ENroRCEMENf PROCEEDINGS
pteparcd \esUmCllY in civil penalty proceedings; LBP-91-2S, 33 NRC 535 (1991)
ENVIRONMENTAL IMPAcr STATEMENT
considcntiCII of resumed opcntiCII as alternative to decommissiClling; LBp-91-23, 33 NRC 430 (1991);
LBP-91-26, 33 NRC 537 (1991)
far license amendment, need for; CU-91-4, 33 NRC 233 (1991); l.BP-91-26, 33 NRC 537 (1991)
litigability of need for; CU-91-4, 33 NRC 233 (1991)
'coping process under NEPA; CU-91·2, 33 NRC 61 (1991)
ENVIRONMENTAL PROTECTION AGENCY
~gulations, NRC respCllsibility to comply with; ALAB·944, 33 NRC 81 (1991)
ENVIRONMENTAL REVIEW
absence of categorical cxclusiCII far liCUlSing actions IS basis for requiring such review; LBp-91·23, 33
NRC 430 (1991)
challenges to adequacy of; AL\B-944, 33 NRC 81 (1991)
considcratiCII of alternatives to dcc:arunissioning; CU-91·2, 33 NRC 61 (1991)
decommissioning·related, for possession·onIy license; CU·91·1, 33 NRC I (1991)
EQUAL ACCESS TO JUSTICE Acr
intcrpldation of; AL\B-9S1, 33 NRC 50s (1991)
EROSION
of mill tailings disposal site; AL\B-944, 33 NRC 81 (1991)
EVACUATION
of schoolchildren, change in emergency plan for; LBP-91·3, 33 NRC 49 (1991)
scheduling of vehicles; AL\B-947, 33 NRC 299 (1991)
EVACUATION TIME ESTIMATES
for special facilities; AL\B-947, 33 NRC 299 (1991)
purpose of; ALAB-947, 33 NRC 299 (1991)
supporting material required for; AL\B-947, 33 NRC 299 (1991)
EVIDENCE
spCllsol$hip by cxpcn wiUlCSSCS; ALAB-9S0, 33 NRC 492 (1991)
EXPEl« WITNESSES
defeat of summary disposition with; AL\B-944, 33 NRC 81 (1991)
qualilieatiCIIs of; AL\B-9S0, 33 NRC 492 (1991)
FAIRNESS
administrative, in licensing board decisions; CU-91·7, 33 NRC 29S (1991)
FEDERAL COUKfS
VI cation of decisions, buis for; ALAB-944, 33 NRC S1 (1991)
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FEDERAL EMERGENCY MANAGEMENT AGENCY
authority to review utility-ipOI1Sored cmcqcncy _pmse plans; ALAB-947, 33 NRC 299 (1991)
FEES
Wpcction, lil:cnsc revocation for nonplymenl of; LBP-91-15, 33 NRC 268 (1991)
FILTERS
Sec HEPA Fi1tas
FlNALrrY OF DECISIONS
for pu%pOICI cl appeal; ALAB-943, 33 NRC 11 (1991)
FlNANCIAL QUALIFICATIONS
for lite n:mediation; LBP-91-27, 33 NRC S48 (1991)
FIRE SPRINKLERS
for nscan:h JUcton; LBP-91-12, 33 NRC 253 (1991)
FIRES
credibility of, in nscan:h laboratory handling plutonium and americium; CIl-91-7, 33 NRC 29S (1991)
loadings and burien in _can:h ICIctor laboratory; LBP-91-12, 33 NRC 253 (1991)
propagation in _can:h ICIctor laboratory; UJP-91-12, 33 NRC 253 (1991)
Flt4crtJRE TOUGHNESS
regulatory rcquiJemcnr.a; ALAB-9S0, 33 NRC 492 (1991)
GENERAL EMERGENCY
protective action IeCOmmenclationa; LBP-91-24, 33 NRC 446 (1991)
GENERAL UCENSES
cffcctiYenClS of; ALAB-951, 33 NRC 50s (1991)
restriction on amounts of IOIlrCC material; ALAB-9SI, 33 NRC SOS (1991)
revocation of authority for ehcmica1 processing of depleted uranium; ALAB-9S1, 33 NRC SOS (1991)
.tandard. for issuance of; ALAB-9S1, 33 NRC SOS (1991)
GENERATORS
Sec Emergency Diesel Genenton; SlCIm Genentor Tubes
GENERIC SAFETY ISSUES
implementation of letters and bulletins conceming N"lIIe Mile Point; DD-91-2, 33 NRC 279 (1991)
HALF-UVES
of mill tailings; ALAB-944, 33 NRC 81 (1991)

HEALTII EFFF.crS
of ndon emissions; ALAB-948. 33 NRC 481 (1991)
HEARING REQUESTS
on soun:c mltcri&l license renewal; UJP-91-S, 33 NRC 163 (1991)
HEARING RIGHI'S
on matcria1a licenses; ALAB-944. 33 NRC 81 (1991)
on tnnSfer r:4 jurisdiction to Agreement Stat~ ALAB-944. 33 NRC 81 (1991)
HEPA FILTERS
Iiltntion of deplClCd uranium particulates through; LBP-91-27, 33 NRC S48 (1991)
license condition ftJ<juiring; UJP-91-12, 33 NRC 253 (1991)
moo PRESSURIZER PRESSURE TRIP
J'CIctor p!'CS!UtC increase after; lBP-91-19. 33 NRC 397 (1991)
IDAHO
.
Agreement State Program. return of jurisdiction to NRC; CIl-91-6. 33 NRC 242 (1991)
IIllNOIS
!nnsfer of NRC jurisdiction to; ALAB-944. 33 NRC 81 (1991)
IMMEDIATE EFFECI'IVENESS
of licenling board initial decisions; ALAB-944. 33 NRC 81 (1991)
INroRMAL HEARINGS
timeliness of intervention petitions; lBP-91-27, 33 NRC 548 (1991)
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INroRMAL PROCEEDINGS
liccming board authority 10 c:cnduct; IllP-91-6, 33 NRC 169 (1991)
matez:iala liCClllO IalCwal; IllP-91-5, 33 NRC 163 (1991)
right or int.eIvenon 10 respond in; IllP-91-14, 33 NRC 26S (1991)
INSPEC1l0N
recl. license revocation ror nonpayment 01'; IllP-91-15. 33 NRC 268 (1991)
INTERESTS
infonnational, u basis Cor atanding 10 intervene; IllP-9V16, 33 NRC 537 (1991)

INTERPRETATION
of 10 C.P.R_ 2.1251(c); CU-91-7, 33 NRC 295 (1991)
of Equal Access 10 1ustice Act; ALAB-951, 33 NRC 50s (1991)
of regu1ations; ALAB-9S1, 33 NRC SOS (1991)

1Nl'ERVENORS
plO Ie, pleading ltandard. for; ClJ-91-5, 33 NRC 238 (1991); IllP-91-19, 33 NRC 397 (1991)
right 10 respond in Subpart L proccedin&s; LBP-91-14, 33 NRC 265 (1991)
withdrawal 01'; LBP-91-8A. 33 NRC 210 (1991); IllP-91-10. 33 NRC 231 (1991)

1Nl'ERVENTION
appeals 01' deniala of; CU-91-5. 33 NRC 238 (1991)
aspect requirement for; LBP-91-4, 33 NRC 153 (1991)
contention Rquircment for; IllP-91-18. 33 NRC 394 (1991)
discretionuy; ALAB-952, 33 NRC 521 (1991)
in ClpCrIIin& Jiccnsc amendment proceeding. ownership changes as basis for; IllP-91-28, 33 NRC 5S7
(1991)
in ClpCrIting license amendment proceedings. geographic proximity as basis for Il.tIIding; LBP-91-I, 33
NRC 15 (1991)
injuty-in-Cac:t ltandard Cor; IllP-91-4, 33 NRC 153 (1991); LBP-91-7, 33 NRC 179 (1991)
legal RquimnenlS for; IllP-91-I, 33 NRC 15 (1991); IllP-91-7. 33 NRC 179 (1991)
leuer pleading Cor; IllP-91-18, 33 NRC 394 (1991)
on matez:ia1a licenae renewal; IllP-91-5. 33 NRC 163 (1991)
organiutional, ladt 01' authorized representation for; LBP-91-28, 33 NRC S57 (1991)
partic:u1arlty and basis Rquimnenls Cor; IllP-91-2, 33 NRC 42 (1991)
It.tnding and contention RqUircmenlS for; LBP-91-21, 33 NRC 419 (1991)

1Nl'ERVENTION PImllONS
amendment of; CU-91-4, 33 NRC 233 (1991); IllP-91-1, 33 NRC IS (1991); IllP-91-26, 33 NRC 537
(1991)
c:onIenl of; LBP-91-28, 33 NRC 557 (1991); LBP-91-4. 33 NRC 153 (1991)
dismissal for Cailure 10 file contentions; LBP·91-20, 33 NRC 416 (1991)
late-filed. dismissal Cor ladt of cause; LBP-91-27, 33 NRC 548 (1991)
late-filed, live-factor test for; ALAB-9S0, 33 NRC 492 (1991)
leeway in judging IIlf'liciency of; LBP-91-19, 33 NRC 397 (1991)
partic:u1arlty Rquired of; Cll-91-5, 33 NRC 238 (1991); LBP-91-26, 33 NRC 537 (1991)

INIRUSION BARRIER
for mill tailings disposal sile; ALAB-944, 33 NRC 81 (1991)
IODINE-l3l
dOlle standard for exposure 10 thyroid; LBP-91-19, 33 NRC 397 (1991)

IRRADIATION
See Neutron Imdiatim

JURISDICTION
appe11aIe, transfer to Commissim; Cll-91·5, 33 NRC 238 (1991)
grant of summary dispositim, ladt or; LBP-91·18, 33 NRC 394 (1991)
Idaho's Agreement Stale Program, return 10 NRC; CU-91-6, 33 NRC 242 (1991)
in license amendment proceedings; LBP-91-28, 33 NRC 557 (1991)

1-45

SUBJECT INDEX

or

limitations 00, through Notice
Hcaring; LBP-91-7, 33 NRC 179 (1991)
Innsfcr 10 Agreement State; ALAB-944, 33 NRC 81 (1991)
UCENSE CONDmONS
amendment of regulations 10 p=ludc deviation fran; DPRM-91-1, 33 NRC SS (1991)
compliance during emergencies; DPRM-91-1, 33 NRC S5 (1991)
HEPA filters in reseaJcll laboralOry; LBP-91-12, 33 NRC 253 (1991)
UCENSEE EMPLOYEES
harassment and intimidation for reponing nfelY violations; LBP-91-28, 33 NRC 557 (1991)
UCENSEES
burden
proof on; AlAB-944, 33 NRC 81 (1991)
..bouge and attack tlmats during 1990-91; DPRM-91-2, 33 NRC 587 (1991)
Sec also Management Capability
UCENSES
broad-scope. emergency plan requirements; LBP-91-11, 33 NRC 251 (1991)
IOII1'CC material not requiring; ALAB-9SI, 33 NRC SOS (1991)
quantities
revocation (or nonpayment of inspection fees; LBP-91-15, 33 NRC 268 (1991)
lpecific, for loun:c m.terial; ALAB-9SI, 33 NRC SOS (1991)
Innsfcr of; CU-91-8, 33 NRC 461 (1991)
Sec also B)'pfOduct Materials Licenses; General Licmscs; Mtterials Licmscs; Operating Licenses;
Possessioo-Only Licenses; Revoc:atioo
License
UCENSlNO BOARDS
authority 10 Isk questions; LBP-91-6, 33 NRC 169 (1991)
authority 10 review Staff'1 significant hazards consideration detcrminatioo; LBP-91-7, 33 NRC 179
(1991); LBP-91-26, 33 NRC 537 (1991)
error in rulings of law; ALAB-9SI, 33 NRC 50S (1991)
intervmtion boards distinguished from hearing boards; LBP-91-18. 33 NRC 394 (1991)
jurisdictioo in license amendment proceedings; LBP-91-28, 33 NRC 5S7 (1991)
leeway in judging sufficiency of intervmtion petitions; LBP-91-19, 33 NRC 397 (1991)
responsibilities for resolutioo
issues; ALAB-947, 33 NRC 299 (1991)
MAINTENANCE
discontinuance at Shoreham; LBP-91-I, 33 NRC IS (1991)
of mill tailings disposal .ites; ALAB-944, 33 NRC 81 (1991)
MANAGEMENT CAPABILITY
It Nine Mile Point; D0-91-2, 33 NRC Z79 (1991)
MATERIAL FALSE STATEMENTS
Calse and misleading .tatements 10 investigator by radiographer; LBP-91-29, 33 NRC 561 (1991)
MATERIALS UCENSE PROCEEDINGS
discovery in; LBP-91-9, 33 NRC 212 (1991)
MATERIALS UCENSES
hearing rights 00; ALAB-944, 33 NRC 81 (1991)
renew.I, hearing request 00; LBP-91-5, 33 NRC 163 (1991)
Sec also B)'pfOduct Materials Licenses
MEDICAL SERVICES ARRANGEMENTS FOR CONTAMINATED INJURED INDIVlDUALS
disputed testimony in the natun: of a dissertation; ALAB-947, 33 NRC 299 (1991)
host hospital capacity planning; ALAB-947, 33 NRC 299 (1991)
MIlL TAILINGS
compensation Cor inadequate disposal site features; ALAB-944, 33 NRC 81 (1991)
design oC disposal .ites; ALAB-944, 33 NRC 81 (1991)
disposal sires, performance aundards Cor; ALAB-944, 33 NRC 81 (1991)
distinction between new and existing lites; ALAB-944, 33 NRC 81 (1991)
maintenance requirements Cor disposal .ites; AlAB-944, 33 NRC 81 (1991)

or

or

or

or
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MONITORING
capacity during ndiological emerJlency; AUJ)-947. 33 NRC 299 (1991)
ndiaticn levdl in containment I I basis for Protective Acticn Recommendatiens; LBP-91-3. 33 NRC 49
(1991)
MOOTNESS
burd.:n to demonstrate; AUJ)-944. 33 NRC 81 (1991)
definiticn of; AUJ)-944. 33 NRC 81 (1991)
of appcalcd emerJlency exercise issue; AUJ)-946, 33 NRC 245 (1991)
pauling appeal; AUJ)-944. 33 NRC 81 (1991)
MOTION TO QUASH
IUbpoena demanding identification of whistleblowen. dCllial of, Cll-91-9. 33 NRC 473 (1991)
MOTIONS
form of; Cll-91-8. 33 NRC 461 (1991)
leucrs II; LBP-91-18. 33 NRC 394 (1991)
ncntimcly. clismiual of; Cll-91-9. 33 NRC 473 (1991)
replica to ansWClS to; Cll-91-8. 33 NRC 461 (1991)
NATIONAL ENVIRONMENrAL POUCY Acr
actions that trigger mjIIiremenu of; CU-91-2, 33 NRC 61 (1991)
challenges to Stsff cnvironmcntsl review; AUJ)-944. 33 NRC 81 (1991)
dcfiniticn
"federal action"; Cll-91-2, 33 NRC 61 (1991)
envimnmental analysis RlIJuircd for decommissioning: CU-91-2, 33 NRC 61 (1991)
envimnmental impact ItItcments for license amendments; CU-91-4. 33 NRC 233 (1991)
rcaumcd cperation I I alternative to decommissioning under; LBP-91-26, 33 NRC 537 (1991)
review rcqWranents for poascssicn-atly liCCIIscs; Cll-91-1. 33 NRC 1 (1991); LBP-91-17. 33 NRC 379
(1991)
lcope of agency powers under; CU-91-2, 33 NRC 61 (1991)
lcoping process under; Cll-91-2, 33 NRC 61 (1991)
legmentaticn of major federal actions; Cll-91-4. 33 NRC 233 (1991)
NATIONAL FIRE PROTEcnON ASSOCIATION
fire sprinkler recanmcndations for rcscard! rcactotS; LBP-91-12. 33 NRC 2S3 (1991)
NEUfRON R.UENCE
technical di.scuuicn of; AUJ)-950. 33 NRC 492 (1991)
NEUfRON IRRADIATION
malerial degndaticn fran; ALAB-950. 33 NRC 492 (1991)
NO SIGNIFICANT HAZARDS CONSIDERATION DETERMINATION
effectiveness of opersting license amendment; Cll-91-8. 33 NRC 461 (1991)
liCCllsing board authority to review; LBP-91-7. 33 NRC 179 (1991); LBP-91-17. 33 NRC 379 (1991)
litigability of adequacy of; LBP-91-23. 33 NRC 430 (1991); LBP-91-26. 33 NRC 537 (1991)
NOTICE
Sec Official Notice
NOTICE OF HEARING
dcfiniticn of acope of litigable issues in; LBP-91-1. 33 NRC 15 (1991); LBP-91-23. 33 NRC 430
(1991)
limiutions at bOllrd"juriadicticn through; LBP-91-7. 33 NRC 179 (1991)
NOTIFICATION
time frame for lpecial facilities during ndiological emera.:ncy; AUJ)-947. 33 NRC 299 (1991)
NRCPOUCY
transfer of jurisdiction to Agreement State; ALAB-944. 33 NRC 81 (1991)
NRC REVIEW
I
of threat environment during Gulf War; DD-91-1. 33 NRC 53 (1991)

or
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NRC STAFF
aulhorlty and responsibility to review and n:solve allegations; CU·91·9, 33 NRC 473 (1991)
receipt and review or subpoenaed materials where SIIft' misconduct is alleged; CU·91·9, 33 NRC 473

(1991)

NUCLEAR POWER PU.NTS

or;

NRC aulhorlty to mandale operatim
CU·91·2, 33 NRC 61 (1991)
aabotage and aUld: Ihreall during 199()'91; OPRM·91·2, 33 NRC S87 (1991)

tnnsrer or ownenhip; CU·91-2, 33 NRC 61 (1991)
NUCLEAR REGULATORY COMMISSION

appellale review by; CU·91-S, 33 NRC 238 (1991)
authority to approve tnnaf'er or racility; CU·9I-2, 33 NRC 61 (1991)
authority to establish llandards and instructions governing posseasion and use of aourcc material;

ALAB-9S1, 33 NRC SOS (1991)

or

authority to mandale operatim
a nuclear power plant; CU·91-2, 33 NRC 61 (1991)
authority to provide guidance during course
a proceeding; CU·91·2, 33 NRC 61 (1991)
decanminioning authority; CU·91·2, 33 NRC 61 (1991)
discrctim whc%her to use rulemaking or adjudicatim ror announcing new requirements
general
applicability; ALAB·951, 33 NRC 505 (1991)
jurisdictim aver ldaho'a Ag=ment Stale Program, return or; CU·91·6, 33 NRC 242 (1991)
responsibility to canply with EPA segulatims; ALAB·944, 33 NRC 81 (1991)
lcope or authority; CU·91·8, 33 NRC 461 (1991)
supervisory aulhorlty; CU·91·8, 33 NRC 461 (1991)

or

or

NUREG·06S4
weight given to applicant'l Iaclt or compliance with; ALAB·947, 33 NRC 299 (1991)

omCIAL NonCE
acceptance

or licensee', dcclantions

at race value, in absence or buis to do otherwise; CU·91-8, 33

NRC 461 (1991)

OFFSITE RESPONSE ORGANIZATION
capabilities or; AU.B·947, 33 NRC 299 (1991)
OPERATING UCENSE AMENDMENT PROCEEDINGS
appeals or denials or intervention in; CU·91·5, 33 NRC 238 (1991)
dismissal or intervention petitim ror railure to file contentions; UJP·91-20, 33 NRC 416 (1991)
geographic proximity as buis ror standing to inlervene in; UJP·91-4, 33 NRC IS3 (1991); UJP·91-23,
33 NRC 430 (1991)
Iicenaing board jurisdiction in; UJP·91·28, 33 NRC 557 (1991)
lcope or; UJP-91-1, 33 NRC IS (1991); UJP·91·7, 33 NRC 179 (1991)
ltanding to intervene in; ALAB·952, 33 NRC S21 (1991); UJP·91·I, 33 NRC IS (1991); UJP·91·17,
33 NRC 379 (1991); UJP·91·26, 33 NRC S37 (1991)
OPERATING UCENSE AMENDMENTS
effcctiveneas or; CU·91·8, 33 NRC 461 (1991)
need ror environmental impact llalement on; UJP·91-26, 33 NRC 537 (1991)
no aigni/icant hazards consideration; CU·91·8, 33 NRC 461 (1991)
possesaion-m1y license; UJP·91·7, 33 NRC 179 (1991)
as legmentatim or major rederal action; UJP·91·17, 33 NRC 379 (1991); UJP·91·23, 33 NRC 430
(1991)
Ictpoint tolerance ror pressurizer ..rery valves; UJP·91-4, 33 NRC IS3 (1991)
OPERATING UCENSES
onsile emergency ansite c:xemse requirements; ALAB·949, 33 NRC 484 (1991)
See also Possession·OnIy licenses

PERSIAN GULF WAR
protection or nuclear plants during; 00-91·1, 33 NRC S3 (1991)
PLUfONlUM
effect or laboratorY /ire m dissemination or; UJP·91·12, 33 NRC 253 (1991)
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POUCY
See NRC Policy
POSSESSION-ONLY UCENSES
Ipproval ror Shordwn; CU-91-8, 33 NRC 461 (1991)
delinitim of; CU-91-I, 33 NRC 1 (1991)
need ror dec:ommissiming plan for; CU-91-1, 33 NRC 1 (1991); LBP-91-7, 33 NRC 179 (1991);
LBP-91-26, 33 NRC 537 (1991)
NEPA review rcquimnents; LBP-91-17, 33 NRC 379 (1991)

PRECEDENrIAL EFFECT
of urucviewed Canmission decisions; ALAB-944, 33 NRC 81 (1991)
PRESIDING OffiCER
Ippointment I. aeWmlcnt judge; LBP-91-22, 33 NRC 427 (1991)
PRESSURElI'EMPERATIJRE UMlTS
for reactOl' coolant syllan, rcvisim of IeChnical apccifi~tions; ALAB-950, 33 NRC 492 (1991)
PROOF
See Burden of Proof
PROTECTIVE ACTION RECOMMENDATIONS
monitoring radiatim Icvds within c:allainmcnt u basia for; LBP-91-3, 33 NRC 49 (1991)
shelter-in-place c:cncept; LBP-91-24, 33 NRC 446 (1991)
QUALIFICATIONS
of expert wilneSles; AUB-9S0, 33 NRC 492 (1991)
See also F1/IIItc:ial Qualific:atim.
QUAUIY ASSURANCE
IdequlCY of program It Palo Verde; LBP-91-19, 33 NRC 397 (1991)
RADIATION
exposures of licensee employees in hot c:ell; LBP-91-9, 33 NRC 212 (1991)
monitoring levels in containment I. basi, for Protec:Iive Arum Rccanmendaticns; LBP-91-3, 33 NRC
49 (1991)
See also Doole
RADIATION SURVEYS
boundary, by radiographers, failure to pcrfonn; LBP-91-29, 33 NRC 561 (1991)
hot c:ell, inadequacies in; LBP-91-9, 33 NRC 212 (1991)
RADIOACTIVE RELEASES
airborne, fnm proc:essing of depleted uranium; LBP-91-27, 33 NRC 548 (1991)
RADIOACTIVE WASTE
low-Ieve1, roofIop ltorage of reactor c:anponcnts; DD-91-3, 33 NRC 453 (1991)
ltorage of mill tailings; ALAB-944, 33 NRC 81 (1991)
RADIOGRAPHER
suspension fran licensed wade; LBP-91-29, 33 NRC 561 (1991)
RADON EMISSIONS
health dl'cc:u; AlAB-948, 33 NRC 481 (1991)
RADON-no
releases from mill tailings; ALAB-944, 33 NRC 81 (1991)
RADON-222
releases from mill tailings; AlAB-944, 33 NRC 81 (1991)
REACTOR COOLANT SYSTEM
plCSsure/lempcraturc limits; ALAB-950, 33 NRC 492 (1991)

REACTOR TRIP
See High Pressurizer Pressure Trip

REACTOR VESSEL
material surveillance program requirements; AlAB-9S0, 33 NRC 492 (1991)

REAUSM RULE
interpretation of; ALAB -947, 33 NRC 299 (1991)
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RECONSIDERATION
m«iat for. in Subput L pmcccdinal; LBP-91-14. 33 NRC 26S (1991)
REFERRAL OF PROCEEDINGS
10 Commiaiat because of abolition of appeal panel; ALAB-948. 33 NRC 481 (1991)
REGULATIONS
applicability of 10 C.F.R. Part 61 10 mill tallinp cIiIpocal; ALAB-944. 33 NRC 81 (1991)
CEQ. weight aival 10. by NRC; CU-91-2. 33 NRC 61 (1991)
c:hallengca to; ALAB-9S1. 33 NRC SOS (1991)
impenniaiblc challenge 10 10 C.F.R. 5O.sSa(g); LBP-91-18. 33 NRC 394 (1991); LBP-91-19. 33 NRC
397 (1991)
dccanmilsioning plan tcqUin::mc:nu for poaellion-only liccnsca; CU-91-1. 33 NRC 1 (1991)
definition 01 like Ienm from anocher part of an agency'a tegulatiatS; ALAB-944. 33 NRC 81 (1991)
deviation from. during cmcrgencicl; DPRM-91-1. 33 NRC SS (1991)
inlerprcution of 10 C.F.R. 2.125I(c); CU-91-7. 33 NRC 29S (1991)
in1e:rptetation of 10 e.F.R. 50.54(&) and (1); DPRM-91-1. 33 NRC 55 (1991)
inlerprcutiat of 10 C.F.R. SO.7S and SO.82; CU-91-2, 33 NRC 61 (1991)
inlerprcution of 10 C.F.R. Part 50. Appendix 1:. JV.F.l; ALAB-949. 33 NRC 484 (1991)
in1e:rptetation of 10 C.F.R. 73.1; DPRM-91-2. 33 NRC-S87 (1991)
in1e:rptetation of. guidance at; ALAB-944. 33 NRC 81 (1991); ALAB-9S1. 33 NRC SOS (1991)
performance atanduds far mill tallinga dispouI sites; ALAB-944. 33 NRC 11 (1991)
JeYiaed, applicability 10 c&iItina bypmduct materials licenses; LBP-91-11. 33 NRC 251 (1991)
.oun:e m.tcriaI; ALAB-9S1. 33 NRC 50S (1991)
REGULATORY GUIDES
fwwe of applicantl 10 canply with; ALAB-947. 33 NRC 299 (1991)
ground. far limiting an applicant" choice of opUOI1I in; LBP-91-21. 33 NRC 419 (1991)
weight aival 10; AlAB-944. 33 NRC 81 (1991)
REOPENING A RECORD
crileria for; AlAB·944. 33 NRC 81 (1991)
denial of m«iat for; ALAB-949. 33 NRC 484 (1991)
Staff worung paper as buis for; ALAB-944. 33 NRC 81 (1991)
RESTRlCTIID AREAS
fwute of ndiognpher 10 p = t unauthorized entry into; LBP-91-29. 33 NRC S61 (1991)
REVIEW
discretiatuy. atandards for; CU-91-4. 33 NRC 233 (1991)
interlocutory. p=dunl vehicle for; CU-91-3. 33 NRC 76 (1991)
of .how-c:ausc determination. atandard for; LBP-9l-1S. 33 NRC 268 (1991)
See aIIo Appellate Revicw; Environmental Review; NRC Revicw
REVOCATION OF UCENSE
apprcpria_ of; ALAB-9S1. 33 NRC SOS (1991)
chemical processing of depIcted uranium; ALAB-9S1. 33 NRC 50s (1991)
finding nec:cIIU)' to order operation of a nuclear power plant afIe:r; CU-91-2, 33 NRC 61 (1991)
laclt of record and decision to IUppOIt license amendment authorization; ALAB-944. 33 NRC 81 (1991)
RULES OF PRAcncr
aclministntive faimcn in licensing baird decisiatS; CU-91-7. 33 NRC 29S (1991)
appcall of orders cntcrcd on intervention pctitioru; CU-91-4. 33 NRC 233 (1991)
appclllte tmcw by Commissiat nther than an appeal boam; CU·91-S. 33 NRC 238 (1991)
avoidance of IUbpOcn..; CU-91-9. 33 NRC 473 (1991)
brief. on .ppcal; ALAB-9S0. 33 NRC 492 (1991)
burdat of proof on liccnscc; ALAB-944. 33 NRC 81 (1991)
challengca 10 Cornmisaiat regulations; ALAB-9S1. 33 NRC SOS (1991)
confidential information; CU-91-9. 33 NRC 473 (1991)
contention putpoIc and .cope; ALAB-947. 33 NRC 299 (1991)
cIiscovery in thc absence of aclmil1cd cmcrgency caercise contmtiOlll; ALAB-947. 33 NRC 299 (1991)
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discovery prior to gnnt of hearing; LBP-91-6, 33 NRC 169 (1991)
discretionary interlocutory review, sundard for; Cll-91-3, 33 NRC 76 (1991); Cll-91-4, 33 NRC 233
(1991)
discretionary inte.vention; ALAB-952, 33 NRC 521 (1991)
dismissal of appeal for failure to brief issues properly; ALAB-947, 33 NRC 299 (1991)
expert opinion .. means to defeat aummary disposition; ALAB-944, 33 NRC 81 (1991)
finality of decisions for purpose of appeal; ALAB-943, 33 NRC 11 (1991)
form of motion; Cll-91-8, 33 NRC 461 (1991)
immediate efi'ectivenell of licensing board initial decisions; ALAB-944, 33 NRC 81 (1991)
informal procedures; LBP-91-6, 33 NRC 169 (1991)
interlocutory appea\.l on intervention orders; Cll-91-3, 33 NRC 76 (1991)
intervention petitions; ALAB-950, 33 NRC 492 (1991)
ineparable injury standard for auy of agency action; ALAB-944, 33 NRC 81 (1991)
jullification for late filing of appeals; Cll-91-5, 33 NRC 238 (1991)
limits on participation; Cll-91-8, 33 NRC 461 (1991)
material fact as it applies to summary disposition; ALAB-944, 33 NRC 81 (1991)
mootneas pending appeal; ALAB-944, 33 NRC 81 (1991)
nontimely motions to quash; Cll-91-9, 33 NRC 473 (1991)
partiallarity and basis requirements for intervention; LBP-91-2, 33 NRC 42 (1991)
party receiving nuclear plant as party to proceeding to transfer license; Cll-91-8, 33 NRC 461 (1991)
prepared testimony in civil penalty proceedings; LBP-91-2S, 33 NRC 535 (1991)
procedural vehicle for interlOCUtory review; CU-91-3, 33 NRC 76 (1991)
qualifications of expert witnesses; ALAB-950, 33 NRC 492 (1991)
!"'.Opening I record; ALAB-944, 33 NRC 81 (1991)
rep=er1utional sunding to intervene; ALAB-952, 33 NRC 521 (1991)
responsibilities of parties to inform boards of new information; ALAB-944, 33 NRC 81 (1991)
revocstion of license; ALAB-944, 33 NRC 81 (1991)
service of motions of quash; Cll-91-9, 33 NRC 473 (1991)
settlement judges; LBP-91-22, 33 NRC 427 (1991)
spOOlOlShip or evidence; ALAB-950, 33 NRC 492 (1991)
Staff authority and nzponsibility to review and resolve alle8ations; Cll-91-9, 33 NRC 473 (1991)
sundard for institution of show-cause proceedings; D0-91-2, 33 NRC 279 (1991); D0-91-3, 33 NRC
453 (1991)
standard for review of show-cause determination; LBP-91-15, 33 NRC 268 (1991)
sunding to intervene; LBP-91-21, 33 NRC 419 (1991)
standing to intervene in operating license amendment proceedings; ALAB-952, 33 NRC 521 (1991)
suy of agency action, criteria for; Cll-91-8, 33 NRC 461 (1991)
suy requests, length of; Cll-91-8, 33 NRC 461 (1991)
summary disposition, replies to responses to; ALAB-950, 33 NRC 492 (1991)
summary disposition, sUndard for grant of; ALAB-944, 33 NRC 81 (1991)
timeliness of Subpart L intervention petitions; LBP-91-27, 33 NRC 548 (1991)
vacation of decision because of changed circumstances; ALAB-944, 33 NRC 81 (1991)
weight given to inferences drawn from opponent of aummary disposition; ALAB-944, 33 NRC 81
(1991)

RULES OF PROCEDURE
motions for =onsideration in Subpart L proceedings; LBP-91-14, 33 NRC 265 (1991)
right to respond in Subpart L proceedings; LBP-91-14, 33 NRC 265 (1991)
SABOTAGE
litigability of rWt of, in operating license amendment proceeding; LBP-91-23, 33 NRC 430 (1991)
threats against licensees during 1990-91; DPRM-91-2, 33 NRC 587 (1991)
truck and boat bombs, denial of request for inclusion in regulations; DPRM-91-2, 33 NRC 587 (1991)
SAFElY
Sec Generic Safety Issues
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SAFElY VALVES
intervenor challenge to lCIpOinl adjuslments; LBP-91-18. 33 NRC 394 (1991)
main steam and pressurizer setpainu; LBP-91-19. 33 NRC 397 (1991)
ptcsswizer ..rety. lCIpOinl tolennce for; LBP-91-4. 33 NRC 153 (1991)
SALP PROGRAM
purpose cI; DD-91-2, 33 NRC 279 (1991)
relationship to cnfcm:cmcnt; DD-91-2, 33 NRC 279 (1991)
SANCTIONS
dismiual of patties; LBP-91-13. 33 NRC 159 (1991)
fot faUure to comply wilh board onlcn; LBP-91-20. 33 NRC 416 (1991)
license revocation for noopaymcnt of inspection fees; LBP-91-15. 33 NRC 268 (1991)
SEABROOK STATION
technical JUppOrt center and emergency opcntiOl1l facility; ALAB-946. 33 NRC 2A5 (1991)
SEALED SOURCE
failure to lad< in ahidded ~itioo; LBP-91-29. 33 NRC 561 (1991)
SECURITY
at Shoreham. reductioo in; LBP-91-23. 33 NRC 430 (1991)
See also Desi&n-Bam Threat
SECURITY PLANS
amendment to n:c1assify vital ueu and equipment at Shoreham; LBP-91-1. 33 NRC 15 (1991)
protection against lruc:lt bombs; DD-91-1. 33 NRC 53 (1991)
SEPI1C SYSTEMS
u palh_y fot ndiOlctive releases; LBP-91-27. 33 NRC 548 (1991)
SERVICE OF DOCUMENI'S
motioos to quash IUbpoenll; CU-91-9. 33 NRC 473 (1991)
SETPOINfS
allowable tolennces Cor saCety valves; LBP-91-19. 33 NRC 397 (1991)
SETILEMENr AGREEMENTS
judicial notice DC; CU-91-2, 33 NRC 61 (1991)
standard Cor approval of; LBP-91-16. 33 NRC 274 (1991)
wilhdrawal of intervenors because DC; LBP-91-10. 33 NRC 231 (1991)

SETILEMENr JUDGES
appointment DC presiding officer II; LBP-91-22. 33 NRC 427 (1991)
SHELTERING
beach populatioos; ALAB-945. 33 NRC 175 (1991); LBP-91-8. 33 NRC 197 (1991)
diversity DC llructurcs; ALAB-947. 33 NRC 299 (1991)
shdter-in-place concept; LBP-91-2A. 33 NRC 446 (1991)
SHOW-CAUSE ORDER
standard Cor review oC; LBP-91-15. 33 NRC 268 (1991)
SHOW-CAUSE PROCEEDINGS
buis for instilUtioo of; DD-91-2. 33 NRC 279 (1991); DD-91-3. 33 NRC 453 (1991)
SITE AREA EMERGENCY
protective actioo n:commcndations; LBP-91-2A. 33 NRC 446 (1991)
SITE REMEDIATION
financial qualifications Cor; LBP-91-27. 33 NRC 548 (1991)
SITE SurrABILITY
mill tailings disposal; ALAB-944. 33 NRC 81 (1991)
SOURCE MATERIAL
Commission aulholily to establish standards and inIInlctioos governing possession and usc of;
ALAB-951. 33 NRC 50s (1991)
dclinitioo; ALAB-951. 33 NRC 50s (1991)
regulations governing possessioo and usc oC; ALAB-9SI. 33 NRC 50S (1991)
restrictions on amount of; ALAB-951. 33 NRC 50S (1991)
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return of Idlho'. Aar-nent Stale Prognm jurladlction 10 NRC; CU-91-6, 33 NRC 242 (1991)

typeI of 1icemeI lovaning; ALAB-9S1, 33 NRC 50S (1991)
SPECIAL FACIUI'IES
nOlification time fnmo Cor radiological emcraatc:iel; ALAB-947, 33 NRC 299 (1991)
treabnent on an individual buiI in pnopuina evacuation timo eatimalCl; ALAB-947, 33 NRC 299 (1991)
SPECIAL NUC1EAR MA'I'ERIAU
return of Idlho'. Aar-nent Stale Prognm jurladiction 10 NRC; CU-91-6, 33 NRC 242 (1991)
SPECIAL POPULATIONS
identification of, for emeraency plannina purposes; ALAB-947, 33 NRC 299 (1991)
SPRINKLERS
Sec Fire Sprinklers
STAFF TECHNICAL POSmONS
mOlion 10 reopen buocI on; ALAB-944, 33 NRC 81 (1991)
n:auIatory weight aiven 10; ALAB-944, 33 NRC 81 (1991)
STANDING TO INrERVENE
amendment of itunomtion petition 10 atabli&h; lBP-91-26, 33 NRC 537 (1991)
appeal of interw:ntion ru1ina aDowina euauion of time for amendment d bud for; CU-91-4, 33 NRC
233 (1991)
acoaraphic proximity u bud for; lBP-91-2, 33 NRC 42 (1991); lBP-91-13, 33 NRC 259 (1991)
acoaraphic proximity u bad for, in opcratina liccnac amendment procccdins: lBP-91-1, 33 NRC 15
(1991); LBP-91-4, 33 NRC 153 (1991)
informational inICn:IIa u buiI for; lBP-91-26, 33 NRC 537 (1991)
injwy-in-fact test for; lBP-91-2, 33 NRC 42 (1991); lBP-91-17, 33 NRC 379 (1991); lBP-91-23, 33
NRC 430 (1991)
inICn:It requirements for; lBP-91-7, 33 NRC 179 (1991); lBP-91-21, 33 NRC 419 (1991)
judicial conceplI of; ALAB-952, 33 NRC 521 (1991); lBP-91-1, 33 NRC IS (1991); lBP-91-4, 33
NRC 153 (1991); lBP-91-2B, 33 NRC 557 (1991)
lou of employment u injwy for PUrpoies of; lBP-91-17, 33 NRC 379 (1991)
in materiala 1iccnsc Jalcwal procccdina; lBP-91-5, 33 NRC 163 (1991)
in opcratina liccnac amendment pmcccdinas; ALAB-952, 33 NRC 521 (1991); CU-91-5, 33 NRC 238
(1991)
,
OIIanizational, bud for; ALAB-952, 33 NRC 521 (1991); lBP-91-4, 33 NRC IS3 (1991); lBP-91-7,
33 NRC 179 (1991); LBP-91-23, 33 NRC 430 (1991)
pn:aumptive, in opentina 1iccnsc amendment procccdinas; lBP-91-26, 33 NRC 537 (1991)
rq>rCIcnlItional; ALAB-952, 33 NRC 521 (1991); lBP-91-26, 33 NRC 537 (1991)
rq>rCIcnlItional, auppottina IlaICment required for; LBP-91-23, 33 NRC 430 (1991)
.howina nccesllry 10 establdh; lBP-91-7, 33 NRC 179 (1991)
zone-of'-inlCn:ats test; lBP-91-17, 33 NRC 379 (1991)

STATES
Sec Aar-nent Stale Programs; Aar-nent StalCl

STAY
criteria for JPlIl of; CU-91-8, 33 NRC 461 (1991)
incparablc injwy .tandan! for; ALAB-944, 33 NRC 81 (1991)
length of mOlion; CU-91-8, 33 NRC 461 (1991)
IIUbnent U motion 10 n:canaidcr; CU-91-8, 33 NRC 461 (1991)

STEAM GENERATOR TIJDES
rupture, .ccnario for; lBP-91-19, 33 NRC 397 (1991)
SUBPOENAS
avoidance by alleaina Staff miaconduct; CU-91-9, 33 NRC 473 (1991)
dcmandina identification of whistlcblowcl, motion 10 quash; CU-91-9, 33 NRC 473 (1991)
SUMMARY DISPOSmON
affidavits 10 be IUbniued in connection with; ALAB-9S0, 33 NRC 492 (1991)
burden on opponent of; lBP-91-9, 33 NRC 212 (1991)
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content of motions for; LBP-91-lS, 33 NRC 268 (1991)
expert opinion as means to defeat; ALAB-944, 33 NRC 81 (1991)
jurisdiction to grant; LBP-91-18, 33 NRC 394 (1991)
material fact as applied to; ALAB-944, 33 NRC 81 (1991)
zeplics to responses to; ALAB-950, 33 NRC 492 (1991)
ahowing neccsury foc grant of; ALAB-944, 33 NRC 81 (1991); LBP-91-9, 33 NRC 212 (1991);
LBP-91-lS, 33 NRC 268 (1991)
wci&ht given to inferences drawn from opponent of; ALAB-944, 33 NRC 81 (1991)

SUMMARY JUDGMENT
treatment of pleadings opposins: LBP-91-19, 33 NRC 397 (1991)
SURVElI..lANCE TESTING
delay during ancrsenc:ics; DPRM-91-1, 33 NRC 55 (1991)
Palo Verde program adequacy; LBP-91-19, 33 NRC 397 (1991)

TAlllNGS
Sec Mill TaiIinp
TECHNICAL SPEClFICATIONS
amendment of; ALAB-952, 33 NRC 521 (1991)
amendment of regulations to preclude deviation from; DPRM-91-I, 33 NRC 55 (1991)
amendment to pennit bypass, in ancrscncy start conditions, of jacket-waler high-lCmpenturc trip of
anCfBCnCY diesel 8encrators; LBP-91-6, 33 NRC 169 (1991)
revision of prcssurckmpenture limits; ALAB-950, 33 NRC 492 (1991)

TECHNICAL SUPPORT CENTER
Seabrook, adequacy of; ALA.B-946, 33 NRC 24S (1991)

TERRORISM
protection of nuclear plants during Gulf War; DD-91-1, 33 NRC S3 (1991)
TESTING
Sec Surveillancc Testing

TESTIMONY
prepared, in civil penalty proceedings; LBP-9l-2S, 33 NRC S3S (1991)
rejection of dissertation foc faUure to provide information relevant to ccntrs1 issue being litigated;
ALA.B-947, 33 NRC 299 (1991)

TIlORIUM
byproduct materials, ndon-220 releases from; ALAB-944, 33 NRC 81 (1991)

TORUS
wall thinning at Nine Mile Point; DD-91-2, 33 NRC 279 (1991)
TRAINING
of ancrscncy J'eSpoosc pcnonnel; ALA.B-947, 33 NRC 299 (1991)
URANIUM
byproduct matctUls, ndon-222 releases from; ALAB-944, 33 NRC 81 (1991)

URANIUM, DEPLETED
liquid WlSteS from processing of; LBP-91-27, 33 NRC 548 (1991)
ndiOictivc emissions from processing q>entions; LBP-91-27, 33 NRC 548 (1991)
n:vocation of license for chemical processing of; ALA.B-951, 33 NRC 50s (1991)

URANIUM MILL TAlllNGS RADIATION CONTROL ACT
compensation foc inadequalc siting features; ALA.B-944, 33 NRC 81 (1991)

cost-benefit analysis; ALAB-944, 33 NRC 81 (1991)
distinction between new and existing mill tailinp disposal siteS; ALAB-944, 33 NRC 81 (1991)
maintcnsncc requirements for disposal sites; ALAB-944, 33 NRC 81 (1991)
NRC responsibility to comply with EPA regulations; ALA.B-944, 33 NRC 81 (1991)
pcrfocmancc ltandards foc mill tailings disposal sites; ALA.B-944, 33 NRC 81 (1991)
purpose of; ALA.B-944, 33 NRC 81 (1991)
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sile lIexibility noquUcments; ALAB-944, 33 NRC 81 (1991)
validity DC; ALAB-944, 33 NRC 81 (1991)

VACATION OF DECISION
Cederal court pnctice; ALAB-944, 33 NRC 81 (1991)
new evidence IS basis Cor; ALAB-944, 33 NRC 81 (1991)
VALVES
See SaCety Valves

VIOLATIONS

m;

Severity Level
LBP-91-9, 33 NRC 212 (1991)
willfulness of conduct as a consideration in letting severity level DC; LBP-91-29, 33 NRC 561 (1991)

WASTE DISPOSAL
holding basin and bog with liquid Wlstes from depleted unnium operations; LBP-91-27, 33 NRC 548

(1991)
See also Radioactive Waste

WEATIlER
probable maximum ptmpitation; ALAB-944, 33 NRC 81 (1991)

WlUSTI.EBLOWERS
harassment and intimidaticn at Palo Verde, aUegaticns DC; LBP-91-19, 33 NRC 397 (1991)
moticn to quash IUbpoena demanding identificaticn DC; CU-91-9, 33 NRC 473 (1991)
WITNESSES
See Expert Witnesses
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ILB. ROBINSON, Unit 2; Docket No. S()'261
OPERATING UCENSE AMENDMENI'; Iune 11, 1991; ORDER; ALAB-94S, 33 NRC 4S1 (1991)
NINE MILE POINf NUCLEAR STATION, Unit 1; Docket No. S()'220
REQUEST FOR ACTION; April 2, 1991; DIRECTOR'S DECISION UNDER 10 c.F.R. 12206;
D0-91-2, 33 NRC 279 (1991)
NORTH ANNA POWER STATION, Units 1 and 2; Docket Nos. S()'33S, S()'339
OPERATING UCENSE; Iune 11, 1991; ORDER; ALAB-94S, 33 NRC 4S1 (1991)
PALO VERDE NUCLEAR GENERATING STATION, Units I, 2. and 3; Docket NOI. S().S28-0lA,
S()'S29'()lA, S()'S3()'OlA

OPERATING UCENSE AMENDMENI'; May 14, 1991; MEMORANDUM AND ORDER
(Terminating Procccdina); LBP-91-20, 33 NRC 416 (1991)
PALO VERDE NUCLEAR GENERATING STATION, Units I, 2. and 3; Docket Noo. S()'528-0lA-2,
S()'S29'()lA-2. S()'S3()'OlA-

OPERATING UCENSE AMENDMENI'; February 19, 1991; MEMORANDUM AND ORDER
(Ruling upon Petitions for Leave to Intervene); LBP-91-4, 33 NRC IS3 (1991)
OPERATING UCENSE AMENDMENI'; April 24,1991; MEMORANDUM AND ORDER
(Dismissing SCOU/Bush/CREE Petitions to Intervene); LBP-91-13, 33 NRC 259 (1991)
OPERATING UCENSE AMENDMENI'; M.y 3,1991; MEMORANDUM AND ORDER (Denying
Relief Sought by Lic:enseea' May I, 1991 Lcucr); LBP-91-lS, 33 NRC 394 (1991)
OPERATING UCENSE AMENDMENI'; May 9,1991; MEMORANDUM AND ORDER (Gnnting
MiIChcll Petition for Leave to Intervene and Request for Hcuing); LBP-91·19, 33 NRC 397
(1991)
PRAIRIE ISlAND NUCLEAR GENERATING PLANT, Units 1 and 2; Docket NOlI. 72·10, S()'282-RS,
S()'306-RS
OPERATING UCENSE AMENDMENI'; March 14, 1991; MEMORANDUM AND ORDER
(Dismissing Procccding); LBP-91·SA, 33 NRC 210 (1991)
RANCHO SECO NUCLEAR GENERATING STATION; Docket No. S()'312-0lA
OPERATING UCENSE AMENDMENI'; May 1,1991; MEMORANDUM AND ORDER (Ruling on
. Petition to Intervene); LBP-91·17, 33 NRC 379 (1991)
SEABROOK STATION, Unit 1; Docket No_ S0-443-0lA
OPERATING UCENSE AMENDMENI'; Iune IS, 1991; MEMORANDUM AND ORDER (Petition
for Leave to Intervene); LBP-91·28, 33 NRC S57 (1991)
SEABROOK STATION, Units 1 and 2; Docket Nos. S0-443, S0-444
CONSTRUCTION PERMIT; Iune 11, 1991; ORDER; ALAB-948, 33 NRC 4S1 (1991)
SEABROOK STATION, Units 1 and 2; Docket Nos_ S0-443'()L, SO-444-OL
OPERATING UCENSE; Ianuary 7, 1991; MEMORANDUM AND ORDER; ALAB-943, 33 NRC 11
(1991)
OPERATING UCENSE; March 20, 1991; MEMORANDUM REGARDING CERTIFlED QUESTION;
ALAB-94S, 33 NRC 17S (1991)
OPERATING UCENSE; M.y 10, 1991; DECISION; ALAB-947, 33 NRC 299 (1991)
SEABROOK STATION, Units 1 .nd 2; Docket Nos_ S0-443'()L-l, S0-444-0L-l
OPERATING UCENSE; April 11, 1991; MEMORANDUM AND ORDER; ALAB-946, 33 NRC 24S
(1991)

1·57

FACILITY INDEX

OPERATING UCENSE; June 21, 1991; MEMORANDUM AND ORDER; AL\B-949, 33 NRC 484
(1991)
SEABROOK STATION, Units 1 and 2; Docket NOI. S0-443-OLR-3&5, S(}.444.()LR-3&5
OPERATING UCENSE REMAND; January 29, 1991; MEMORANDUM AND ORDER (Resolving
IslUes Remanded in ALAB-937 md ALAB-942); IllP-91-3, 33 NRC 49 (1991)
SEABROOK STATION, Units 1 and 2; Docket NOI. S0-443-OLR-4, SO-444-OLR-4
OPERATING UCENSE REMAND; Man:h 12, 1991; MEMORANDUM (Ce:rtifyina ALAB-939
Question); IllP-91-8, 33 NRC 197 (1991)
OPERATING UCENSE REMAND; May 30, 1991; MEMORANDUM AND ORDER (Granting
Ucemees' Mocion for Summary JUdgment); IllP-91-24, 33 NRC 446 (1991)
SEQUOYAH NUCLEAR PLANT, Units 1 and 2; Docket Nos. SO-327-OLA, SO-328-0LA
OPERATING UCENSE AMENDMENT; Man:h 18,1991; MEMORANDUM AND ORDER
(Dismisul of Petition); IllP-91-10, 33 NRC 231 (1991)
SHEARON HARRIS NUCLEAR POWER PLANT, Units 1,2, 3, and 4; Docket Nos. 50-400, 50-401,
SO-402, SO-403

CONSTRUCTION PERMIT; June 11, 1991; ORDER; AL\B-948, 33 NRC 481 (1991)
SHOREHAM NUCLEAR POWER STATION, Unit 1; Docket No. S0-322-0LA
OPERATING UCENSE AMENDMENT; January 8, 1991; MEMORANDUM AND ORDER (Ruling
on Requests for Inte:vcntion); IllP-91-1, 33 NRC IS (1991)
OPERATING UCENSE AMENDMENT; JanuarY 24, 1991; MEMORANDUM AND ORDER;
CU-91-1, 33 NRC 1 (1991)
OPERATING UCENSE AMENDMENT; FebruarY 21,1991; MEMORANDUM OPINION AND
ORDER; CU-91-2, 33 NRC 61 (1991)
OPERATING UCENSE AMENDMENT; FebruarY 28,1991; MEMORANDUM AND ORDER;
CU-91-3, 33 NRC 76 (1991)
OPERATING UCENSE AMENDMENT; March 6,1991; MEMORANDUM AND ORDER (Ruling
on Requests for Inte:vcntion); LBP-91-7, 33 NRC 179 (1991)
OPERATING UCENSE AMENDMENT; April 3, 1991; MEMORANDUM AND ORDER; CU-91-4,
33 NRC 233 (1991)
OPERATING UCENSE AMENDMENT; May 23, 1991; MEMORANDUM AND ORDER (Ruling on
Amended Petitions to Intervene and to Hold Hearings); LBP-91-23, 33 NRC 430 (1991)
OPERATING UCENSE AMENDMENT; June 12, 1991; MEMORANDUM AND ORDER; CU-91-8,
33 NRC 461 (1991)
REQUEST FOR ACTION; May 14, 1991; DIREcrOR'S DECISION UNDER 10 C.F.R. 12.206;
D0-91-3, 33 NRC 453 (1991)
SHOREHAM NUCLEAR POWER STATION, Unit I; Docket No. 50-322·0LA-2
OPERATING UCENSE AMENDMENT; June 13, 1991; MEMORANDUM AND ORDER (Ruling on
Amended Petitions to Intervene and to Hold Hearings); LBP-91-26, 33 NRC 537 (1991)
ST. LUCIE NUCLEAR POWER PLANT, Unit 2; Docket No. S0-389
CONSTRUCTION PERMIT; June 11, 1991; ORDER; ALAB-948, 33 NRC 481 (1991)
TURKEY POINT NUCLEAR GENERATING PLANT, Units 3 and 4; Docket NOI. S()'2S()'OLA-4'
S()'2SI-OLA-4
OPERATING UCENSE AMENDMENT; June 24, 1991; DECISION; ALAB-9S0, 33 NRC 492
(1991)
TURKEY POINT NUCLEAR GENERATING PLANT, Units 3 and 4; Docket Nos. S().2S0-0LA-S,
S()'2S1-OLA-S
OPERATING UCENSE AMENDMENT; June 28, 1991; DECISION; AL\B-9S2, 33 NRC S21
(1991)
TURKEY POINT NUClEAR GENERATING PLANT, Units 3 and 4; Docket NOI. S()'2S()'OLA-6,
S()'2SI-OLA-6
OPERATING UCENSE AMENDMENT; January 23, 1991; MEMORANDUM AND ORDER (Ruling
CXI Petition to lnlelVcne); LBP-91-2, 33 NRC 42 (1991)
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OPERATING UCENSE AMENDMENr; April 3, 1991; MEMORANDUM AND ORDER; CU-91-S,
33 NRC 238 (1991)
VOOI1..E ELECTRIC GENERATING PLANT, Units 1 and 2; Docket Nos. S0424-0LA, S042S-OLA
OPERATING UCENSE AMENDMENr; February 28, 1991; MEMORANDUM AND ORDER (Staff
Motion for Rcc:onsidention); UlP-91-6, 33 NRC 169 (1991)
OPERATING UCENSE AMENDMENr; May IS, 1991; MEMORANDUM AND ORDER
(Terminating Proceeding); UlP-91-21, 33 NRC 419 (1991)
WEST ClDCAGO RARE EARTIlS FAClUfY; Docket No. 4~2061-ML
MATERIALS UCENSE; February 28, 1991; DECISION; ALAB-944, 33 NRC 81 (1991)
WOLF CREEK GENERATING STATION, Unit 1; Docket No. sm S0482
CONSTRUCTION PERMIT; lune 11, 1991; ORDER; ALAB-948, 33 NRC 481 (1991)
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